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Contract  —  sufficient  eflfort  to  perform. 

1.  One  who  has  contracted  to  sell  a  specified  number  of  tons  of  acid 
to  be  manufactured  from  pyrites,  which  he  intended  to  import  under  car- 
riage contracts  with  carriers,  makes  sufficient  effort  to  secure  the  pyrites, 
in  case  of  the  breaking  out  of  war,  to  relieve  himself  from  liability  under 
a  war  clause  of  his  contract,  if  he  repeatedly  attempts  to  induce  the  car- 
riers to  comply  with  their  contracts  and  unsuccessfully  endeavors  to  pur- 
chase domestic  pyrites,  although  he  does  not  institute  legal  proceedings 
to  compel  the  carriers  to  perform  their  contracts. 

[See  note  on  this  question  beginning  on  page  21.] 

-^  construction  —  rales. 

2.  Contracts  must  receive  a  reason- 
able construction  so  as  to  give  effect 
to  the  intention  of  the  parties  thereto, 
and  so  as  to  carry  out,  rather  than 
defeat,  the  purpose  for  which  they 
were  executed. 

[See  6  R.  C.  L.  841.] 

—  sale  —  construction. 

3.  A  purchase  by  a  manufacturer  of 
acid  phosphate  of  a  specified  quantity 
of  chamber  acid  for  a  period  of  years 
refers  to  acid  made  from  pyrites, 
where,  to  his  knowledge,  all  biit  a 
small  per  cent  of  the  acid  produced 

a  A.L*R.— 1. 


for  that  purpose  was  made  from  py- 
rites, to  which  the  seller's  plant  was 
alone  adapted,  while  that  produced 
from  sulphur  could  not  be  produced 
for  the  sale  price  named. 
[See  6  R.  C.  L.  842.] 

Sale  —  manufacturer  —  duty  to  pur- 
chase from  others. 

4.  One  who  contracts  to  furnish 
acid  produced  at  his  own  plant  is  not 
bound,  in  case  war  interferes  with  his 
Own  production,  to  purchase  acid 
from  other  manufacturers  in  order  to 
make  deliveries'  under  his  contract. , 

[See  6  R.  C.  L.  886.] 
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—  increase  in  price  of  raw  materiaL 

5.  One  who  has  contracted  to  fur- 
nish a  specified  quantity  of  acid,  to  be 
manufactured  from  pyrites  to  be  im- 
ported, is  not  relieved  from  his  obliga- 
tion by  a  sharp  increase  in  the  price 
of  pyrites,  owing  to  the  breaking  out 
of  war. 

[See  6  R.  C.  L.  997;  23  R.  C.  L.  14- 
30.] 


Evidence  —  act  of  other  manufac* 
turers. 

6.  That  other  manufacturers  have 
been  able  to  secure  some  raw  material 
is  not  conclusive  evidence  that  one 
who  has  contracted  to  manufacture 
and  furnish  a  specified  quantity  of 
acid  during  a  year  has  not  exercised 
reasonable  diligence  in  attempting  ta 
secure  raw  material,  after  war  broke 
out. 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court,  No.  2,  of 
Baltimore  City  in  favor  of  plaintiff,  in  a  suit  brought  to  compel  specific 
performance  of  a  contract  to  deliver  certain  acid.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Venable,  Baetjer,  &  Howard, 
for  appellant : 

Under  the  contingency  clause  in  the 
contract,  defendant  was  not  obliged  to 
manufacture  and  deliver  to  the  plain- 
tiff acid  made  from  brimstone  or  pure 
sulphur,  when  it  could  no  longer  ob- 
tain a  supply  of  pyrites. 

2  Brantly,  Contr.  p.  423;  Fumess, 
W.  ft  Co.  V.  Randall,  124  Md.  101,  91 
Atl.  797;  W.  B.  Saunders  Co.  v.  Duck- 
er,  116  Md.  474,  82  Atl.  154,  Ann.  Cas. 
1913C,  817;  Phoenix  Pad  Mfg.  Co.  v. 
Roth,  127  Md.  540,  96  Atl.  762$ 
Schlens  v.  Poe,  128  Md.  352,  97  Atl. 
649;  Bostock  ft  Co.  v.  Nicholson  ft 
Sons  [1904]  1  K,  B.  725,  91  L.  T.  N. 
S.  626,  73  L.  J.  K.  B.  N.  S.  524,  20 
Tunes  L.  R.  342,  9  Com.  Cas.  200,  58 
Week.  Rep.  155. 

The  evidence  shows  that  the  de- 
fendant has  used  all  means  reason- 
ably within  its  power  to  secure  an 
adequate  supply  of  pyrites,  and  fail- 
ure of  its  supply  was  not  due  to  its 
neglect  or  fault. 

Herrmann  v.  Bower  Chemical  Mfg. 
Co.  155  C.  C.  A.  8,  242  Fed.  59 ;  Simp- 
son Bros.  V.  John  R.  White  &  Son,  187 
Fed.  418 ;  Delaware,  L.  ft  W.  R.  Co.  v. 
Bowns,  58  N.  Y.  573;  Jessup  ft  M. 
Paper  Co.  v.  Piper,  133  Fed.  108 ;  Min- 
eral Park  Land  Co.  v.  Howard,  172 
Cal.  289,  L.R.A.1916F,  1,  156  Pac.  458 ; 
Ebbw  Vale  Steel,  Iron  ft  Coal  Co.  v. 
Macleod,  32  Times  L.  R.  485. 

Plaintiff  was  not  entitled  to  the 
remedy  of  specific  performance. 

4  Pom.  Eq.  Jur.  §  1402;  Miller,  Eq.  § 
664;  Rickard  v.  Neff,  130  Md.  89,  99 
Atl.  940. 

Messrs.  Frank  R  Savidge,  W*  Ir- 
vine Cross,  and  Lee  S.  Meyer  for  ap- 
pellee. 


Thomas,  J.,  delivered  the  opinion 
of  the  court : 

The  appellee,  the  Baugh  Chemi- 
cal Company  of  Baltimore  county,, 
plaintifif  below,  is  a  corporation  en- 
gaged in  the  manufacture  of  acid 
phosphate,  and  its  plant  is  located 
in  Baltimore  county,  Maryland,  and 
the  appellant,  the  Davison  Chemi- 
cal Company  of  Baltimore  county, 
is  a  corporation  engaged  in  the 
manufacture  of  sulphuric  acid,  and 
its  plant  is  also  located  in  Balti* 
more  county.  The  chief  materials 
used  in  the  manufacture  of  acid 
phosphate,  the  product  of  plain- 
tiff's plant,  are  sulphuric  acid  and 
phosphate  rock,  and  for  a  number 
of  years  prior  to  the  year  1913,  the 
plaintiff  had  purchased  the  sul- 
phuric acid  required  in  the  manu* 
f acture  of  its  acid  phosphate  from 
the  defendant.  Sulphuric  acid  is 
made  from  sulphur,  and  originally^ 
or  in  the  early  days,  the  rav7  ma* 
terial  employed  in  the  manufac- 
ture of  that  acid  was  native  sulphur 
or  brimstone.  After  the  discovery 
of  the  sulphur-bearing  ore  called 
pyrites,  containing  about  50  per 
cent  of  sulphur,  it  became  the  raw 
material  generally  used  in  the  man- 
ufacture of  sulphuric  acid,  partic- 
ularly  the  low  grade  of  acid  used  in 
the  making  of  acid  phosphate.  Just 
when  this  change  from  brimstone 
to  pyrites  took  place  is  not  def- 
initely fixed  by  the  evidence  in  l^e 
case,  but  the  lower  court,  in  its 
opinion,  stated  that  it  was  between 
1880  and  1890.    The  chief  supply  of 
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pyrites  was  imported  from  Spain, 
the  supply  from  the  Canadian  mines 
and  mines  in  this  country  being  very 
small,  and  those  mines  were  general- 
ly owned  or  controlled,  and  their 
product  consumed,  by  companies  en- 
gaged in  the  manufacture  of  acid 
or  acid  phosphate. 

In  the  early  part  of  1913,  the 
plaintiff  and  defendant  began  ne- 
gotiations for  the  purchase  and  sale 
of  sulphuric  acid,  which  resulted  in 
a  contract  executed  by  them  the 
28th  day  of  April,  1913,  by  which 
the  plaintiff  purchased  from  the 
defendant  from  30,000  to  60,000 
tons,  of  2,000  pounds  each,  of  sul- 
phuric acid  per  year,  of  the  quality 
designated  ^'chamber  acid,  ranging 
from  50  degrees  to  54  degrees 
Beaume,"  to  be  delivered  at  the 
plaintiff's  works  at  Canton,  or  to 
Baugh  &  Sons  Company,  Norfolk, 
Virginia,  for  a  period  of  five  years, 
beginning  January  1,  1913,  and 
ending  December  31,  1917,  for  the 
sum  of  $6.75  per  ton.  The  con- 
tract provided  that  the  plaintiff 
should  declare  on  the  2d  of  January 
of  each  year  what  amount  in  excess 
of  the  minimum  amount  of  30,000 
tons  it  would  take  that  year,  and 
that  the  deliveries  of  sulphuric  acid 
should  be  made  as  nearly  as  pos- 
sible in  equal  weekly  instalments, 
and  also  contained  the  following 
provisions:  "Fire,  accident,  or 
strike,  in  the  work  of  any  of  the 
parties  herein  mentioned;  obstruc- 
tion to  navigation,  accident  to  acid 
barges,  war,  insurrections,  or  other 
uncontrollable  causes  rendering 
buyers  unable  to  receive  or  sellers 
unable  to  deliver,  shidl  be  good  and 
sufficient  reasons  to  make  this  con- 
tract inoperative  during  the  period 
of  necessary  repairs,  reconstruc- 
tions, or  continuance  of  the  diffi* 
culties.*' 

Immediately  following  the  exe- 
cution of  the  contract,  the  price 
fixed  thereby  was,  by  agreement, 
reduced  to  $5  per  ton.  In  pursu- 
ance of  the  provisions  of  the  con- 
tract, the  plaintiff  elected  to  take  50 
tons  of  acid  per  year,  and  it  appears 
that  the  deliveries  of  the  acid  were 
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accordingly  and  regularly  made  by 
the  defendant  during  the  years 
1913  and  1914,  and  until  some  time 
early  in  the  year  1915.  During  the 
year  1915,  the  defendant  failed  to 
make  full  deliveries  to  the  plaintiff, 
and  in  February,  1916,  the  plaintiff 
filed  a  bill  in  equity  to  compel  the 
defendant  to  perform  its  contract. 
The  defense  in  that  suit  was  that 
by  reason  of  a  breakdown  in  its 
plant,  and  other  causes,  the  defend- 
ant had  not  been  able  to  make  full 
deliveries  to  the  plaintiff  and  other 
parties,  to  whom  it  had  sold  sul- 
phuric acid,  and  that  it  was  there- 
fore compelled  to  make  a  propor- 
tionate distribution  of  the  product 
of  its  factory  among  them.  In  dis- 
posing of  the  case  on  May  18, 1916, 
Judge  Bond  said  that  the  evidence 
produced  showed  that  there  had 
been  much  interruption  in  the  de- 
fendant's factory,  due  to  accidents 
and  breakdowns  in  its  plant  during 
the  year  1915,  "and  up  to  this 
time,'*  which  cut  down  its  capacity 
to  an  "extraordinary  extent,''  that 
as  the  defendant's  contracts  would 
have  necessitated  a  full  normal 
working  of  its  plant,  it  was  incap* 
able,  by  reason  of  such  interrup- 
tion, of  filling  all  of  them ;  that  the 
principle  of  "prorating**  should 
govern  and  determine  the  rights  of 
the  parties  when  the  output  is  in- 
voluntarily reduced  was  in  that 
case  conceded;  that  the  suspected 
improper  preference  of  later  buy- 
ers over  the  plaintiff  had  not  been 
established  by  the  evidence,  and 
that  he  would  sign  an  order  dismiss- 
ing the  petition  for  a  preliminary 
injunction.  The  case  was  never 
pressed  to  a  final  hearing,  and  the 
bill  was  later  dismissed  by  the 
plaintiff,  and  on  the  10th  of  No- 
vember, 1916,  the  plaintiff  brought 
suit  at  law  against  the  defendant 
to  recover  damages  for  the  nonde- 
livery of  acid  in  accordance  with  its 
contract  up  to  and  including  June, 
1916. 

Interference  with  the  importa- 
tion of  pyrites  caused  by  the  war, 
which  had  diminished  the  normal 
supply  during  the  year  1915,  had 
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largely  abated  during  the  fall  of 
1916  and  the  early  part  of  1917, 
and  by  reason  thereof,  and  the  ex- 
tra efforts  made  by  the  defendant 
in  anticipation  of  difficulty  in  ob- 
taining the  ore,  it  had,  in  March, 
1917,  accumulated  at  its  plant 
about  48,000  tons.  About  that 
time,  however,  just  preceding  the 
entrance  of  this  countiy  into  the 
war,  the  interference  with  naviga- 
tion, occasioned  by  the  German  U- 
boat  campaign,  became  very  seri- 
ous. The  companies  with  which 
the  defendant  had  contracted  for 
delivery  of  the  ore,  and  whose  con- 
tracts contained  a  clause  similar  to 
the  clause  in  the  contract  between 
the  plaintiff  and  the  defendant, 
which  we  have  quoted,  notified  the 
defendant  that  they  would  be  com- 
pelled to  suspend  deliveries.  After 
receiving  this  notice,  and  after 
making  efforts  to  secure  further  de- 
liveries of  ore  from  the  parties  with 
whom  it  had  contracted  and  from 
other  sources,  the  defendant  noti- 
fied the  plaintiff  and  all  others  with 
whom  it  had  contracts  for  delivery 
of  sulphuric  acid  that,  after  the  ex- 
haustion of  its  accumulated  stock 
of  pyrites,  it  would  not  be  able  to 
make  deliveries  of  the  acid  con- 
tracted for,  and  would  have  to 
take  advantage  of  the  clause  in  its 
contract  with  the  plaintiff,  author- 
izing a  suspension  of  deliveries.  At 
the  same  time  the  defendant  stated 
that  it  would  continue  its  efforts  to 
secure  pyrites,  and  continue  to  de- 
liver to  them  their  proportion  of 
acid  from  any  pyrites  that  it  might 
be  able  to  obtain,  and  offered  to  in- 
stall in  its  plant  brimstone  burners, 
and  to  furnish  the  plaintiff  and  oth- 
er parties  to  whom  it  had  contract- 
ed to  furnish  acid,  with  brimstone 
acid,  provided  they  would  agree  to 
pay  the  increased  cost  of  the  brim- 
stone acid,  delivered  in  lieu  of  acid 
made  from  P3rrites.  All  of  the  par- 
ties with  whom  the  defendant  con- 
tracted accepted  the  offer  of  the 
defendant  and  Altered  into  agree- 
ments accordingly,  except  the  plain- 
tiff, and  on  the  25th  of  September, 
1917,  the  plaintiff  filed  in  the  court 


below  a  bill  of  complaint  against 
the  defendant,  in  which  it  prayed: 

"(a)  That  a  decree  may  be 
passed  commanding  the  said  Davi- 
son Chemical  Company  of  Balti- 
more county  to  specifically  per- 
form, keep,  and  observe  the  several 
promises  and  agreement  in  the 
aforementioned  contract  set  out  to 
be  performed,  kept  and  observed, 
and  commanding  and  directing  the 
said  defendant  corporation,  its  offi- 
cers, agents  and  servants,  to  make, 
during  the  time  covered  by  said 
contract,  the  deliveries  of  acid  to 
this  plaintiff  required  by  said  con- 
tract. 

"(b)  That  an  injunction  may 
issue,  strictly'  enjoining  and  pro- 
hibiting the  said  Davison  Chemi- 
cal Company  of  Baltimore  county, 
its  and  each  of  its  officers,  agente, 
and  servants,  from  delivering,  dur- 
ing the  terms  covered  by  its  said 
contract  with  the  plaintiff,  any  sul- 
phuric acid  to  any  parties  with 
which  it  has  entered  into  contracts 
on  or  subsequent  to  May  7,  1915, 
while  said  Davison  Chemical  Com- 
pany of  Baltimore  county  is  in  de- 
fault as  to  the  delivery  of  any  part 
of  the  sulphuric  acid  to  which  this 
plaintiff  is  entitled  under  said  con- 
tract. 

"(c)  And  that  a  prelinainary 
injunction  may  issue,  strictly  enjoin- 
ing and  prohibiting  the  said  Davi- 
son Chemical  Company  of  Balti- 
more county,  its  and  each  of  its 
officers,  agents,  and  servants,  from 
discriminating  against  the  plaintiff 
in  the  distribution  and  .delivery 
among  its  customers  of  the  sul- 
phuric acid  manufactured  by  it 
from  whatever  raw  material,  and 
from  withholding  from  this  plain- 
tiff any  part  of  the  fair  and  accu- 
rate pro  rata  share  of  the  sulphuric 
acid  manufactured  by  it  until  the 
further  order  of  this  court.'* 

On  the  same  day  the  court  passed 
an  order,  directing  a  preliminary 
injunction  tq  be  issued,  requiring 
tiie  defendant  to  "proceed  forth- 
with to  fulfil  the  contract  between 
the  complainant  and  the  defendant, 
dated  the  28th  day  of  April,  1913, 
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in  accordance  with  its  terms/'  and 
providing  that  ''the  deliveries  be  at 
the  rate  of  60,000  tons  a  year,  and 
that  said  deliveries  be  made  weekly 
from  this  date,  said  deliveries  to  be 
made  as  nearly  as  possible  in  equal 
weekly  instalments  of  961  tons 
each.  Provided,  however,  that  if, 
in  each  and  any  week  commencing 
from  the  date  of  this  order,  the  de- 
fendant is  unable  to  produce  the 
entire  output  which  it  is  normally 
capable  of  producing,  or  if  for  any 
justifiable  cause  the  defendant  is 
compelled  to  prorate  its  weekly  out- 
put among  its  customers,  then  the 
defendant  may  abate  tl^  number 
of  tons  furnished  to  the  complain- 
ant in  each  week,  in  the  same  pro- 
portion that  the  deliveries  in  such 
week  to  defendant's  other  custom- 
ers are  abated/'  The  order  further 
required  the  defendant  to  ''continue 
to  make  such  deliveries  until  such 
contract  is  fulfilled,  or  until  the 
further  order"  of  the  court. 

The  defendant  answered  the 
plaintiff's  bill,  and  moved  that  the 
preliminary  injunction  be  dis- 
solved; and  the  testimony  in  this 
case  was  taken  at  the  hearing  of 
that  motion.  Upon  the  evidence 
produced  at  the  hearing,  and  on 
the  3d  day  of  December,  1917,  the 
court  overruled  the  motion  to  dis- 
solve the  injunction,  and,  in  accord- 
ance with  the  application  of  the 
plaintiff,  modified  its  order  of  Sep- 
tember 25,  1917,  granting  the  in- 
junction, to  the  extent  of  limiting 
the  deliveries  of  sulphuric  acid  by 
the  defendant  to  December  31, 
1917,  or  the  further  order  of  the 
court.  Nothing  further  appears  to 
have  been  done  in  the  case  until  it 
was  submitted  for  final  decree  upon 
bill,  answer,  and  evidence  taken  at 
the  hearing  of  the  motion  to  dis- 
solve, and,  the  parties  having 
agreed  that  after  the  issuing  of 
the  preliminary  injunction  on  the 
25th  of  September,  1917,  and  until 
December  81,  1917,  the  defendant 
delivered  to  the  plaintifiF  sulphuric 
AiCid  at  the  rate  of  50,000  tons  per 
annum,'  the  court  passed  the  follow*' 
ing  decree,  from  which  this  appeal 
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was  token :  ''It  is,  therefore,  tills 
12th  day  of  March,  1918,  by  the 
circuit  court  No.  2  of  Baltimore 
city,  adjudged,  ordered,  and  de- 
creed that  the  defendant,  under  ite 
contract  with  plaintiff  and  the  evi- 
dence adduced,  was  obliged  to  spe- 
cifically perform  and  carry  out  said 
contract  with  plaintiff  from  the 
date  of  the  filing  of  the  bill  on,  and 
to  deliver  to  plaintiff  between,  Sep- 
tember 25  and  December  31,  1917, 
both  inclusive,  sulphuric  acid  at 
the  rate  of  50,000  tons  a  year,  and 
as  nearly  as  possible  in  equal  week- 
ly instalments  of  961  tons  each, 
irrespective  of  the  raw  material 
from  which  the  said  acid  might  be 
made,  and  that  the  injunction  here- 
tofore granted  in  this  case  ^n  the 
25th  day  of  September,  1917,  as 
modified  by  the  order  issued  on  the 
8d  day  of  December,  1917,  be  and  it 
hereby  is  made  perpetual.'' 

The  defense  relied  on  by  the  ap- 
pellant is,  that  under  ite  contract 
with  the  plaintiff  of  April  28,  1913, 
it  was  not  required  to  deliver  acid 
made  from  brimstone,  and  that  as  it 
was  unable,  by  reason  of  the  war, 
to  obtain  the  necessary  amount  of 
P3rrites  to  fulfil  its  contract  with 
the  plaintiff  and  other  parties  with 
whom  it  had  contracted  to  deliver 
acid  or  acid  phosphate,  it  was  en- 
titled, under  the  provision  we  have 
quoted,  to  suspend  the  deliveries  of 
acid  to  the  plaintiff  to  the  extent  of 
ite  inability  to  secure  pyrites.  The 
contention  of  the  appellee  is  that 
the  appellant  was  bound  to  deliver 
the  acid  to  the  amount  specified  in 
its  contract,  regardless  of  whether 
it  was  made  from  brimstone  or  py- 
rites, and,  further,  that  the  appel- 
lant, by  a  proper  effort^  could  have 
obteined  a  sufiicient  amount  of 
pyrites  to  enable  it  to  comply  with 
its  contract.  The  learned  court  be- 
low took  the  view  that  by  reason  ef 
the  conflict  in  the  testimony  as  to 
the  meaning  of  the  words,  ''cham- 
ber acid,"  the  evidence  produced  by 
the  defendant  was  not  sufficient  to 
esteblish  a  usage,  and  to  show  that 
the  trade  meaning  of  the  words, 
'^chamber  acid,"  was  acid  produced 
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from  pyrites,  and  further  held  that 
the  evidence  showed  that  the  de- 
fendant had  not  exercised  due  dili- 
gence to  secure  suflGicient  pyrites  to 
enable  it  to  f ulfd  its  contract  with 
the  plaintiff,  and  that  it  had  not 
made  an  effort  to  procure  acid  from 
other  manufacturers  of  acid  for 
that  purpose.  The  effect  of  the 
preliminary  injunction  was  to  re- 
quire the  defendant,  during  the 
period  between  the  25th  of  Septem- 
ber and  the  31st  of  December,  to 
supply  the  plaintiff  with  sulphuric 
acid  made  from  brimstone  or  py- 
rites, at  the  rate  of  50,000  tons  a 
year,  without  regard  to  its  ability 
to  procure  pyriteis. 

Th&  pleadings,  exhibits,  and  tes- 
timoi9  in  the  case  cover  about  800 
pages  of  the  printed  record.  It 
would  necessarily  greatly  prolong 
this  opinion  to  undertake  to  discuss 
this  evidence,  and  we  shall  not  at- 
tempt to  do  more  than  state  the 
conclusion  we  have  reached  after 
careful  examination  of  it. 

It  is  apparent  that  the  first  and 
important  question  in  the  case  in- 
volves the  construction  of  the  con- 
tract between  the  plaintiff  and  de- 
fendant of  April  28, 1913.  A  large 
part  of  the  evidence  was  offered  for 
the  purpose  of  showing  the  mean- 
ing of  the  words,  "chamber  acid." 
The  witnesses  produced  by  the  plain- 
tiff testified  that  they  mean  acid 
manufactured  by  the  chamber  proc- 
ess from  either  pyrites  or  brim- 
stone, while  the  evidence  offered  by 
the  defendant  tends  to  show  that, 
at  the  time  the  contract  of  1913 
was  executed,  they  were  generally 
understood  by  those  engaged  in  the 
manufacture  or  sale  of  acid  and 
acid  phosphate,  to  mean  the  low 
grade  of  acid  manufactured  from 
pyrites  by  the  chamber  process. 
The  precise  question,  however,  to 
be  determined,  is.  What  is  the 
meaning  of  the  words,  "chamber 
acid,"  as  used  in  the  contract  be- 
tween the  plaintiff  and  defendant? 
In  the  case  of  W.  B.  Saunders  Co. 
V.  Ducker,  116  Md.  474,  82  AtL  154, 
Ann,  Cas.  1913C,  817,  this  court 
said :    "It  is  an  established  canon  of 


construction  that,  'in  order  to  ar- 
rive at  the  intention  of  the  parties, 
the  contract  itself  must  be  read  in 
the  light  of  the  circumstances  under 
which  it  was  entered  into.  Gen- 
eral or  indefinite  terms  employed  in 
the  contract  may  be  thus  explained 
or  restricted  as  to  their  meaning 
and  application;  and  the  contract 
must  be  so  construed  as  to  give  it 
such  effect,  and  none  other,  as  the 
parties  intended  at  the  time  it  was 
made.' " 

Contracts  "must  receive  a  rea- 
sonable construction  so  as  to  give 
effect  to  the  intention  of  the  parties 
thereto,  and  so  as  ^    ^ 

vuvr«.^w,    «MA^     ov    «M^    Contract— 

to  carry  out  rather  con.truction- 
than  defeat  the  '^•■• 
purposes  for  which  they  were  exe- 
cuted. They  should  neither,  on  the 
one  hand,  be  so  narrowly  or  tech- 
nically interpreted  as  to  frustrate 
their  obvious  design;  nor,  on  the 
other  hand,  so  loosely  or  inartifi- 
cially  as  to  relieve  the  obligor  from 
a  liability  fairly  within  the  scope 
or  spirit  of  their  terms  [116  Md. 
479] ."  And  in  the  case  of  Schlens 
v.  Poe,  128  Md.  352,  97  Atl.  649, 
the  court  said:  "It  is,  therefore, 
the  diity  of  the  court  to  construe 
them  [resolutions] ,  to  ascertain  the 
intention  of  the  parties;  and  that 
intention  must  be  gathered  from 
the  language  of  the  resolutions, 
read  in  the  light  of  the  circum- 
stances existing  at  the  time.  The 
rule  of  construction,  as  stated  in 
Nash  V.  Towne,  5  Wall.  699,  18  L. 
ed.  527,  is  this :  'Courts,  in  the  con- 
struction of  contracts,  look  to  the 
language  employed,  the  subject- 
matter,  and  the  surrounding  cir- 
cumstances. They  are  never  shut 
out  from  the  same  light  which  the 
parties  enjoyed  when  the  contract 
was  executed,  and,  in  that  view, 
they  are  entitled  to  place  themselves 
in  the  same  situation  as  the  parties 
who  made  the  contract,  so  as  to 
view  the  circumstances  as  they 
viewed  them,  and  so  as  to  judge  of 
the  meaning  of  the  words  and  the 
correct  application  of  the  language 
to  the  things  described.'  ** 
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The  evidence  in  the  case  shows 
that,  in  1913,  the  defendant  had 
been  furnishing  the  plaintiff  the 
acid  used  in  the  manufacture  of  its 
acid  phosphate  for  a  great  many 
years ;  that,  with  one  or  two  minor 
exceptions,  sulphuric  acid  of  the 
quality  used  in  the  manufacture  of 
acid  phosphate,  and  sold  for  that 
purpose,  was  made  from  pyrites 
ore,  which  contains  about  60  per 
<^nt  of  sulphur,  by  the  process 
known  as  the  chamber  process,  and 
that  only  about  5  per  cent  of  the 
brimstone  or  sulphur  sold  in  this 
country  was  used  for  acid  making, 
and  that  that  per  cent  of  brimstone 
employed  in  making  acid  was  used 
in  the  production  of  what  was 
known  as  a  high  grade  acid  or 
brimstone  acid,  which  was  used 
for  purposes  other  than  the  manu- 
facture of  acid  phosphate.  Dr. 
Grosvenor,  one  of  the  plaintiff's 
witnesses,  testified  that  in  1913  the 
amount  of  brimstone  or  sulphur 
used  in  the  manufacture  of  sul- 
phuric acid  was  only  about  5  per 
cent  of  the  raw  material  used  for 
that  purpose.  The  evidence  further 
shows  that  the  cost  of  the  brim- 
stone or  sulphur,  in  1913,  was  about 
$22.60  per  ton,  while  the  cost  of 
pyrites,  containing  an  equal  amount 
of  sulphur,  was  about  $11  a  ton, 
and  that  the  cost  of  the  brimstone 
required  to  make  1  ton  of  acid  was 
$6.15,  while  the  cost  of  the  pyrites 
necessary  to  make  1  ton  of  acid  was 
$2.60  a  ton.  The  undisputed  evi- 
dence also  shows  that  the  officers  of 
the  plaintiff  were  at  the  time  con- 
sidering the  advisability  of  manu- 
facturing the  sulphuric  acid  neces- 
sary for  its  own  plant,  and  knew 
what  it  would  cost  to  produce  it, 
and  that  they  were  familiar  with 
the  construction  of  the  defendant's 
plant,  and  knew  that  it  was,  at  that 
time,  only  adapted  to  the  production 
of  sulphuric  acid  from  pyrites.  In 
view  of  this  evidence  it  is  impossible 
to  escape  tbe  conclusion  that,  when 
the  plaintiff  and  defendant  used  the 
words,  "chamber  acid,"  to  describe 
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the  subject-matter  of  their  con- 
tract, they  did  not 
refer  to  acid  made  jSSSiSSf " 
from  brimstone, 
which  they  both  knew  the  defend- 
ant could  not  produce  in  its  plant 
as  then  constructed,  and  could  not 
furnish  at  the  contract  price  of  $6 
per  ton.  Whether,  therefore, 
strictly  and  technically  speaJcing, 
chamber  acid  may  be  said  to  in- 
clude acid  made  by  the  chamber 
process  from  either  pyrites  or 
brimstone,  if  we  are  to  give  effect 
to  the  well-established  canon  of  con- 
struction to  which  we  have  re- 
ferred, arriving  at  the  intention  of 
the  parties,  it  would  seem  reason- 
ably clear  that  the  contract  referred 
to  the  kind  of  sulphuric  acid  that 
was  almost  universally  employed  in 
the  manufacture  of  acid  phosphate, 
and  to  the  production  of  which  the 
defendant's  plant  was  adapted, 
and  which  alone  the  defendant 
could  have  furnished  at  the  price 
agreed  upon. 

It  would  be  giving  the  contract  a 
strained  and  unreasonable  con- 
struction to  assume  that  the  de- 
fendant obligated  itself  to  deliver 
60  tons  of  brimstone  acid  per  year, 
through  a  period  of  five  years  and 
commencing  at  a  date  anterior  to 
the  date  of  the  contract,  when  it 
knew,  and  the  plaintiff  knew,  it 
could  not  do  so  except  at  a  loss  per 
ton  equal  to  about  one  half  of  the 
price  agreed  upon. 

In  regard  to  the  second  proposi- 
tion, the  evidence  shows  that  in 
1913  the  capacity  of  the  defend- 
ant's plant  was  about  170  tons  of 
sulphuric  acid  per  year ;  that  about 
the  time  it  executed  the  contract 
with  the  plaintiff  the  defendant 
entered  into  a  contract  with  the 
Pennsylvania  Salt  Manufacturing 
Company,  by  which  the  latter  com- 
pany agre,ed  to  furnish  the  defend- 
ant, ''as  near  as  possible  in  equal 
monthly  quantities,  delivered  along- 
side vessels  at  Curtis  bay,  Balti- 
more, Maryland,  their  entire  re- 
quirements of  sulphur  as  pyrites, 
for  use  in  their  works  at  and  near 
Baltimore,    estimated     as    eighty 
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thousand  (80,000)  tons  of  twenty- 
two  hundred  and  forty  (2,240) 
pounds,  for  the  calendar  years  of 
nineteen  hundred  and  fifteen,  six- 
teen, seventeen  and  eighteen  (1915, 
16,  17,  and  18) ;  said  ore  to  be 
Spanish  smalls  or  fines  from  the 
Rio  Tinto  (Company's  mines,  to  be 
shipped  from  port  in  Huelva, 
Spain,  and  to  average  from  forty- 
six  (46)  to  fortyreight  (48)  per 
cent  of  sulphur;"  that  the  80,000 
tons  of  pyrites  per  year  to  be  de- 
livered by  the  Pennsylvania  Salt 
Manufacturing  Company  would 
have  been  sufficient  to  produce  180,- 
000  tons  of  sulphuric  acid  per  year, 
and  that  that  company  had  been 
supplying  the  defendant  with  its 
entire  requirements  for  many  years 
prior  to  1913,  and  had  never  in  the 
past  failed  to  do  so;  that  the  de- 
fendant also  entered  into  a  contract 
with  Naylor,  Benzon,  &  Company, 
Limited,  of  London,  for  140,000  tons 
of  pyrites  ore,  to  be  delivered  during 
the  years  1917,  1918,  1919,  and 
1920,  a  contract  with  the  Pyrites 
Company,  Limited,  of  London,  for 
20,000  tons  of  pyrites,  to  be  deliv- 
ered during  the  years  1915  and 
1916,  and  a  further  contract  with 
the  Pyrites  Company,  Limited,  for 
25,000  tons  of  pyrites,  to  be  deliv- 
ered during  the  year  1917 ;  that  the 
total  importation  of  P3rrites  was 
about  1,300,000  tons  per  year,  and 
that  of  that  supply  the  three  com- 
panies mentioned  imported  about 
1,000,000  tons  per  year.  It  further 
appears  from  iJie  evidence  that  aft- 
er the  defendant  received  notice 
from  these  companie§i  in  the  spring 
of  1917  that,  owing  to  tiie  U-boat 
campaign  and  their  inability  to  se- 
cure the  necessary  tonnage,  they 
would  have  to  suspend  the  deliv- 
eries of  pyrites  ore  under  their 
contracts,  the  president  and  officers 
of  ihe  defendant  made  repeated  and 
weekly  visits  to  New  York  to  see 
the  representatives  of  the  coat- 
panies  mentioned,  to  induce  them 
to  make  deliveries,  and  that  they 
also  investigated  the  possibilily  of 
obtaining  Canadian  and  domestic 
pyrites,  and  found  that  it  was  im* 


possible  to  secure  any  ore  from 
that  source;  that  they  went  to  see 
the  representatives  of  other  im- 
porters of  pyrites  ore,  and  were 
unable  to  obtain  from  them  any  de- 
liveries; that  to  induce  the  repre^ 
sentatives  of  the  importers  men- 
tioned, and  other  importers  of 
pyrites,  to  make  deliveries,  they 
agreed  to  pay  any  additional  freight 
charges  that  might  be  necessary  to 
secure  the  requisite  tonnage;  and 
that  the  only  pyrites  they  were  able 
to  obtain  between  April  20th  and 
the  time  of  the  institution  of  the 
present  suit  consisted  of  two  car- 
goes, one  cargo  from  the  Pyrites 
company,  which  was  delivered  in 
June,  1917,  and  one  cargo  from 
Naylor,  ete.,  company,  delivered  in 
July,  1917,  both  of  which  cargoes 
were  used  by  the  defendant  in  the 
manufacture  of  acid,  and  the  acid 
was  distributed  among  the  parties 
with  whom  it  had  contracts,  includ- 
ing the  plaintiff. 

The  evidence  produced  by  the  de- 
fendant tends  to  show  that  a  num- 
ber of  other  manufacturers  of  sul- 
phuric acid  or  acid  phosphate  were 
able  to  secure  pyrites,  but  it  also 
appears  that  many  of  them  were 
comparatively  snuJl  manuf acturers» 
and  that  in  a  number  of  in- 
stances they  owned  or  controlled 
the  domestic  or  Canadian  mines 
from  which  they  obtained  the  ore; 
and  all  of  the  evidence  tends  to 
show  that  there  was  great  scarcity 
of  pyrites  during  the  time  in  which 
the  plaintiff  was  unable  to  secure 
deliveries  other  than  the  two  car- 
goes mentioned. 

The  learned  court  below  in  its 
opinion  referred  to  the  fact  that  it 
did  not  appear  that  the  defendant 
had  instituted  legal  proceedings  to 
compel  the  Pennsylvania  Salt  Man- 
ufacturing Company  to  comply 
with  its  contract,  or  that  it  had  at- 
tempted to  purchase  sulphuric  acid 
from  other  manufacturers  with 
which  to  meet  its  obligation  to  the 
plaintiff. 

In  the  case  of  Herrmann  v.  Bow^ 
er  Chemical  Mfg.  Go.  166  C.  C.  Ai 
3,  242  Fed.  69,  where  the  contract 


DAVISON  CHEMICAL  CO. 

under  consideration  contained  a 
clause  like  the  clause  in  the  con- 
tract between  the  plaintiff  and  de- 
fendant, the  circuit  court  of  appeals 
approved  the  following  instructions 
of  the  court  below:  **Now,  where 
a  party  enters  into  a  contract  pro- 
viding for  the  delivery  of  certain 
artides  of  merchandise,  he  is 
obliged  to  use  diligence  to  supply 
himself  with  suflScient  quantities  to 
carry  out  the  terms  of  his  contracts, 
if  he  can  do  that  in  the  exercise  of 
dile  diligence.  •  •  .  So  that  the 
questions  for  you  to  consider  under 
all  the  evidence  are  whether  you 
are  satisfied  from  the  evidence  that 
the  defendant  did  use  the  diligence 
which  I  have  stated,  that  is,  the  dil- 
igence which  a  reasonably  prudent 
man,  in  good  faith  desiring  to  carry 
out  the  terms  of  his  contract,  would 
exercise,  in  obtaining  supplies  neo» 
essary  to  proceed  with  the  manu- 
facture and  delivery  of  the  pru0- 
siate  of  potash/' 

In  the  case  of  Simpson  Bros.  v. 
John  R.  White  &  Son  (C.  C.)  187 
Fed.  418,  the  court  said,  in  refer- 
ence to  a  clause  of  a  similar  nature 
in  a  building  contract:  ''In  in- 
terpreting a  clause  of  this  charac- 
ter in  a  construction  contract  like 
that  before  us,  due  regard  must  be 
had  to  circumstances,  and  to  the 
ordinary  course  of  business  in  con- 
templation of  the  parties  at  the 
time  of  the  execution  of  the  con- 
tract;" and  that  a  contractor,  in 
such  a  case,  is  required  to  show 
that  he  had  exercised  ordinary  dil- 
igence to  secure  the  materials. 

In  the  case  of  Jessup  &  M.  Paper 
Co.  V.  Piper  (C.  C.)  133  Fed.  108, 
the  court,  dealing  with  a  contract 
containing  a  clause  excusing  per- 
formance where  the  fulfilment  of  it 
was  prevented  by  strikes  or  by 
hindrances  beyond  the  control  of 
the  parties,  said  of  the  defendant: 
-'It  is  bound  to  carry  out  its  con- 
tracts even  with  that  clause  in,  so 
far  as,  at  all  events,  to  put  forth  all 
reasonable  and  proper  exertion  to 
overcome  whatever  hindrances  may 
be  offered  to  the  carrsring  out  of  ite 
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contracts.  •  •  •  If  •  •  •  they 
could  have  obtained  the  cars  for  de- 
livery to  the  plaintiffs,  by  arrange- 
ment with  the  railroad  company, 
they  were  bound  to  make  it.  They 
were  bound,  in  other  words,  to  do 
whatever  was  reasonable  and  propt- 
er to  overcome  whatever  hindrance 
existed  with  regard  to  this  car  sup- 
ply ;  and,  if  they  failed  to  do  what- 
ever was  reasonable  and  proper, 
whether  it  be  the  expenditure  of 
labor  and  exertion,  or  the  reason- 
able expenditure  of  money,  then 
they  have  failed  in  the  discharge  of 
their  duty,  and  to  that  extent  they 
would  be  liable  to  respond  to  the 
plaintiff  in  damages.  But  if  there 
was  a  scarcity  of  cars,  a  shortage  of 
cars,  and  it  was  beyond  their  pow- 
er,—explaining^  as  I  have,  what 
their  duty  in  that  respect  was, — ^if 
it  was  beyond  their  power  to  re- 
move that  hindrance,  if  they  gave 
the  plaintiff  ite  r^iteble  share  of 
cars  during  the  period  in  question, 
then  they  certainly  have  discharged 
all  their  duty  with  reference  to  that 
part  of  the  claim  that  they  could  be 
called  upon  to  discharge." 

In  the  case  of  Mineral  Park  Land 
Co.  V.  Howard,  172  Cal.  289,  L.R.A. 
1916F,  1, 156  Pac.  458,  the  supreme 
court  of  California  said:  "The 
parties  were  contracting  for  the 
right  to  take  earth  and  gravel,  to 
be  used  in  the  construction  of  the 
bridge.  When  they  stipulated  that 
all  of  the  earth  and  gravel  needed 
for  this  purpose  should  be  taken 
from  plaintiffs  land,  they  contem- 
plated and  assumed  that  the  land 
conteined  the  requisite  quantity 
available  for  use.  The  defendants 
were  not  binding  themselves  to 
teke  what  was  not  there.  And,  in 
determining  whether  the  earth  and 
gravel  were  available,  we  must 
view  the  conditions  in  a  practical 
and  reasonable  way.  Although 
there  was  gravel  on  the  land,  it 
was  so  situated  that  the  defendants 
could  not  take  it  by  ordinary  means, 
nor  except  at  a  prohibitive  cost.  To 
all  fair  intente,  then,  it  was  im- 
possible for  defendants  to  teke  it.  'A 
thing  is  impossible  in  legal  contem- 
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plation  when  it  is  not  practicable ; 
and  a  thing  is  impracticable  when  it 
can  only  be  done  at  an  excessive 
and  unreasonable  cost.'  1  Beach, 
Contr.  §  216.  We  do  not  mean  to 
intimate  that  the  defendants  could 
excuse  themselves  by  showng  the 
existence  of  conditions  which  would 
make  the  performance  of  their  ob- 
ligation more  expensive  than  they 
had  anticipated,  or  which  would  en- 
tail a  loss  upon  them.  But  where 
the  difference  in  cost  is  so  great  as 
here,  and  has  the  effect,  as  found, 
of  making  performance  impracti- 
cable, the  situation  is  not  different 
from  that  of  a  total  absence  of 
earth  and  gravel.*' 

Applying  the  principles  stated 
in  the  cases  referred  to,  to  the  facts 
of  this  case,  we  think  the  evidence 
shows  that  the  defendant  did  exer- 
cise all  reasonable  diligence  in  its 
efforts  to  secure  the  pyrites  neces- 
sary to  enable  it  to 
^JtSriSSL**""*  comply  with  its  obli- 
gation to  the  plain- 
tiff. The  contract  of  the  defendant 
was  to  deliver  to  the  plaintiff  the 
product  of  its  plant,  and  the  de- 
fendant was  not  required  to  pur- 
chase acid  from  other  manufactu- 
rers in  order  to  make  deliveries  to 

the  plaintiff.  It 
was  bound  to  make 
every  reasonable 
effort  to  secure 
the  pyrites,  and  to  pay  any  reason- 
able sum  necessary  to  enable  it  to 
do  so.  The  fact  that  the  price  of 
pyrites  ore  was  greatly  in  excess  of 
the  amount  that  it  had  contracted 

-iiierea.e  in  ^    P^y     ^r     it     did 

price  of  raw  not  relieve  the  de- 
materiai.  f endant  of  its  duty 

to  perform  its  contract.  The  evi- 
dence tending  to  show  that  other 
manufacturers  of  acid  or  acid 
phosphate  had  been  able  to  secure 
some  pyrites  is  not  conclusive  evi- 
dence that  the  defendant,  by  the 
exercise    of    reasonable    diligence, 

could  have  obtained 
sufficient  quantities 
of  the  ore  to  meet 
its  obligations,  or  sufficient  to  over- 
come the  positive  evidence  adduced 
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by  the  defendant  to  show  that  it 
made  every  effort  to  obtain  the  ore* 

The  case  of  Wilson  &  Ck).  v.  Ten- 
nants,  [1917]  1  K.  B.  208,  referred 
to  by  the  court  below,  was  reversed 
on  appeal  by  the  House  of  Lords^ 
and  in  the  opinions  of  the  majority 
of  the  justices  it  was  held  that  the 
evidence  showed  that  the  defendant 
was,  within  the  meaning  of  the  con- 
tract under  consideration,  prevent- 
ed or  hindered,  because  the  cutting 
off  of  the  German  supply  during 
the  war  left  the  defendant  unable 
to  secure  enough  of  the  articles  to 
fill  all  of  ite  contracts  and  supply 
its  ordinary  business.  [1917]  A.  C. 
495,  8  B.  R.  C.  450,  86  L.  J.  K.  B. 
N.  S.  1191,  83  Times  L.  B.  454,  61 
Sol.  Jo.  575,  28  C!om.  Gas.  41,  Ann* 
Gas.  1918A,  1. 

It  follows  from  what  we  have 
said  that  the  preliminary  injunc- 
tion should  have  been  dissolved^ 
and  we  must,  therefore,  reverse  the 
decree  from  which  tiiis  appeal  was 
taken. 

Decree  reversed  with  coste,  and 
bill  dismissed. 

Petition  for  rehearing  and  modi- 
fication of  opinion  denied,  July  30, 
1918. 

KOTB. 

The  question  involved  in  the  report- 
ed case  (Davison  Chemical  Co.  v. 
Baugh  Chemical  Co.  ante,  1), 
whether  one  who  has  undertaken  to 
supply  goods  to  another  is  protected 
by  a  provision  in  the  contract,  sus- 
pending or  excusing  performance  in 
certain  contingencies,  where  war  con- 
ditions have  cut  short  his  supply  of 
raw  material,  is  dealt  with  in  the  an- 
notation, post,  21,  and  more  particu- 
larly in  subdivision  m.  b,  2,  thereof. 

Davison  Chemical  Co.  v.  Baugh 
Chemical  Co.  is  of  special  interest  by 
reason  of  its  holding  that  the  seller 
was  entitled  to  the  protection  of  the 
war  clause,  even  though  the  willing- 
ness of  its  other  customers  to  make 
new  contracts  left  it  in  a  position 
where  it  might  have  performed  its 
contract  with  the  plaintiff  in  full,  had 
it  not  distributed  among  all  its  cus- 
tomers, pro  rata,  the  acid  made  from 
such  pyrites  aa  it  was  able  to  obtain. 
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BLACKBURN  BOBBIN  COMPANY,  Liimted, 

V. 

T.  W.  ALLEN  &  SONS,  Limited. 

JBnglWi  Court  of  Appeal  ^^une  19,  20,  1918* 

([1918]  2  KB.  467.) 

Contract  •—  sale  of  goods  —  imposBibility  of  perf omiaace  due  to  outbreak 
of  war  — -  discharge. 

Where  a  purchaser  of  Finland  birch  timber  to  be  delivered  f  .o.b.  at  a 
British  port,  under  a  contract  made  before  the  outbreak  of  war,  was  una- 
ware that  no  stocks  of  Finland  timber  were  held  in  England,  and  that  the 
invariable  practice  was  to  ship  Finland  timber  direct  from  Finnish  ports, 
no  condition  can  be  implied  that  the  contract  was  made  subject  to  the 
seller's  ability  to  obtain  shipments  of  timber ;  and  the  sellers  are  liable  in 
damages  although  their  failure  to  deliver  the  timber  in  accordance  with 
their  bargain  was  due  to  the  war. 

[See  note  on  this  queaUon  beginning  on  page  21.] 


Appeal  from  a  decision  of  McCardie,  J.,  reported  [1918]  1  E.  B.  540, 
118  L.  T.  N.  S.  222,  34  Times  L.  R.  266,  by  whom  the  facts  were  sum- 
marized as  follows : 

ment  from  a  Scandinavian  port  to 
England. 

*-Up  to  August,  1914,  the  defend- 
ants had  made  no  deliveries  to  the 
plaintiffs.  Then  war  broke  out. 
Imports  of  timber  from  Finland 
stopped  at  once.  German  war  ves- 
sels traversed  the  Baltic.  Trans- 
port was  paralyzed.  No  vessels  left 
Finland  for  Sweden.  Swedish  ves- 
sels ceased  to  sail  for  Finland.  The 
vast  disorganizing  effect  of  the  war 
on  trade  and  transport  need  not  be 
further  indicated.  It  undoubtedly 
effected  a  revolution  of  circum- 
stance, and  rendered  it  impossible 
for  the  defendants  to  deliver  the 
timber  in  accordance  with  their 
bargain.  The  English  timber  mer- 
chants who  deal  in  Finnish  timber 
do  not  hold  stocks.  Their  timber  as 
it  arrived  before  the  outbreak  of 
war  had  gone  to  the  customers  to 
whom  it  had  been  already  sold. 

"Following  upon  the  outbreak  of 
war  the  defendants  did  not  supply 
the  plaintiffs  with  any  portion  of 
the  timber  to  which  the  plaintiffs 
were  entitled  during  the  season  of 
1914.  Correspondence  took  place 
between  the  parties  up  to  Novem- 
ber, 1914.  Thenceforward  no  let- 
ter or  communication  passed  be- 


"The  claim  is  for  damages  for 
breach  of  contract.  The  plaintiffs 
are  manufacturers  of  bobbins  for 
spinning.  Their  office  is  at  Black- 
bum.  The  defendants  are  timber 
merchants  at  Hull.  In  the  early 
part  of  1914  the  defendants  sold  to 
the  plaintiffs  seventy  standards  of 
Finland  birch  timber  at  the  price  of 
£10,  15s.  per  standard  free  on  rail 
at  Hull.  Deliveries  were  to  com- 
mence about  June  or  July,  1914, 
and  to  continue  during  the  season 
which  would  expire  about  Novem- 
ber in  that  year.  The  contracts 
were  not  iormal ;  they  were  created 
by  correspondence.  They  contained 
no  war  or  force  majeure  or  sus- 
pension provisions.  They  were 
simple  bargains  of  sale  and  pur- 
chase. Finland  produces  birch 
timber  of  a  clean  and  pliable  char- 
acter. It  is  particularly  useful  for 
the  purpose  (inter  alia)  of  manu- 
facturing bobbins.  The  contract 
required  that  the  timber  to  be  sup- 
plied to  the  plaintiffs  should  come 
from  Finland.  Prior  to  the  war  the 
unvarying  practice  was  to  load  the 
timber  into  vessels  at  ports  in  Fin- 
land for  direct  sea  carriage  to 
English  ports.  No  timber  was 
railed  across  Scandinavia  for  ship- 
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tween  them  until  July,  1916.  In 
that  month  the  plaintiffs  asked  for 
delivery.  The  defendants  then  as- 
serted for  the  first  time  that  the 
contracts  had  been  dissolved  by  the 
outbreak  of  war  in  1914.  The 
plaintiffs  disputed  this  assertion; 
hence  their  claim  to  damages.  The 
defense  contains  no  plea  that  the 
contract  was  mutually  abandoned, 
nor  was  any  such  point  raised  in 
argument." 

McCardie,  J.,  gave  judgment  for 
the  plaintiffs,  holding  (1)  that  the 
contract  had  not  been  dissolved, 
and  that  the  defendants  were  liable 
in  damages  for  the  nondelivery  of 
the  timber;  and  (2)  that  the  con- 
tract was  not  one  for  the  supply  of 
materials  ^'for  any  building  or 
work"  within  §  1,  subsec.  1,  of  the 
Courts  (Emergency  Powers)  Act, 
1917. 

The  defendants  appealed  from 
the  decision  on  the  first  point. 

MacKinnon,  K.  C.  and  Jowitt  for 

the  defendants. 

C.  Atkinson,  K.  C,  and  du  Parcq,  for 
the  plaintiffs,  were  not  called  upon. 

[As  the  court  held  on  the  facts  that 
the  decisions  relied  upon  by  the  defend- 
ants were  inapplicable,  and  therefore 
that  it  was  unnecessary  to  discuss 
them,  the  argument  is  not  set  out.] 

Pickford,  L.J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  appeal  from  a  decision 
of  McCardie,  J.,  and  the  point 
raised  is  whether  an  implication  is 
to  be  read  into  the  contract  the 
performance  of  which  has  been  in- 
terfered with  or  prevented  by  mat- 
ters arising  out  of  the  war.  The 
contract,  which  contained  no  ex- 
ceptions, was  for  the  sale  by  the  de- 
fendants to  the  plaintiffs  of  70 
standards  of  Finland  birch  timber 
at  the  price  of  £10  15s.  per  standard 
free  on  rail  at  Hull.  Before  the 
war  it  was  the  regular  practice  to 
load  the  timber  on  vessels  ^t  ports 
in  Finland  for  direct  sea  carriage 
to  English  ports,  and  not  to  send  it 
by  rail  across  Scandinavia  and 
ship  it  from  a  Scandinavian  port 
to  England.  When  war  broke  out 
the  Germans  declared  timber  to  be 


contraband,  but,  even  before  that 
declaration,  sailings  from  Finnish 
ports  had  entirely  ceased,  and 
therefore  the  ordinary  and  normal 
method  of  supplying  Finland  tim- 
ber came  to  an  end.  I  will  assume 
that  it  was  not  possible,  at  first  at 
any  rate,  to  get  Finland  birch  tim- 
ber to  England  at  all,  although  it  is 
true  that  in  1916  a  certain  amount 
was  sent  across  Scandinavia  and 
shipped  from  ports  there.  In  Au- 
gust, 1914,  and  the  following 
months,  some  correspondence  took 
place  between  the  plaintiffs  and  the 
defendants  as  to  the  timber,  the 
former  asking  for  supplies,  and  the 
defendants  taking  up  the  position 
that  all  pre-war  contracts  had  been 
canceled  by  the  war. 

The  defendants  contend  that  the 
contract  was  at  an  end  because  it 
was  in  the  contemplation  of  both 
parties  that  the  defendants  should 
be  able  to  supply  the  timber  accord- 
ing to  the  ordinary  method  of  sup- 
plying it  in  trade,  and  that  when 
that  became  impossible  both  par- 
ties were  discharged  from  their 
obligations.  We  have  had  a  most  in- 
teresting discussion  of  the  numer- 
ous cases  where  this  doctrine  has 
been  dealt  with,  and  it  is  from  no 
disrespect  to  Mr.  MacKinnon's  ar- 
gument that  I  refrain  from  going 
tiirough  them,  but  I  refrain  from 
doing  so  because  I  accept  the  prin- 
ciple for  which  those  cases  were 
cited.  The  principle  was  thus  stat- 
ed by  Lord  Haldane  in  Tamplin  S. 
S.  Co.  V.  Anglo-Mexican  Petroleum 
Products  Co.  [1916]  2  A.  C.  397, 
406:  "The  occurrence  itself, '^  i. 
e.,  the  occurrence  preventing  the 
performance  of  the  contract,  "may 
yet  be  of  a  character  and  extent  so 
sweeping  that  the  foundation  of 
what  the  parties  are  deemed  to 
have  had  in  contemplation  has  dis- 
appeared, and  the  contract  itself 
has  vanished  with  that  foundation.*' 
It  was  also  stated  thus  by  Lord 
Shaw  in  Horlock  v.  Beal  [1916]  1 
A.  C.  486,  512,  85  L.  J.  K.  B.  N.  S. 
602,  114  L.  T,  N.  S.  193,  32  Times 
L.  R.  251,  60  Sol.  Jo.  236,  21  Com. 
Cas.  201:     "The  underlying  ratio 
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is  the  failure  of  something  which 
was  at  the  basis  of  the  contract  in 
the  mind  and  intention  of  the  con- 
tracting parties."  In  my  opinion 
McCardie,  J.,  was  right  in  saying 
that  the  principle  of  these  cases  did 
not  apply  to.  discharge  the  defend- 
ants in  this  case.  He  has  found 
that  the  plaintiffs  were  unaware  at 
the  time  of  the  contract  of  the  cir- 
cumstance that  the  timber  from 
Finland  was  shipped  direct  from  a 
Finnish  port  to  Hull,  and  that  they 
did  not  know  whether  the  transport 
was  or  was  not  partly  by  rail  across 
Scandinavia,  nor  did  they  know 
that  timber  merchants  in  this  coun- 
try did  not  hold  stocks  of  Finnish 
birch.  I  accept  the  finding  that  in 
fact  the  method  of  despatching  this 
timber  was  not  known  to  the  plain- 
tiffs. But  there  remains  the  ques- 
tion. Must  they  be  deemed  to  have 
contracted  on  the  basis  of  the  con- 
tinuance of  that  method  although 

they    did     not    in 

SaVoriood^  fact  know  of  it? 
imposiiibiiitr        I  see  no  reason  for 

of  performance       _  _  Txru... 

due  to  outbre»]c   sa3ang     SO.      Wny 

should  a  purchas- 
er of  goods,  not 
specific  goods,  be  deemed  to  con- 
cern "himself  with  the  way  in  which 
the  seller  is  going  to  fulfil  his  con- 
tract by  providing  the  goods  he  has 
agreed  to  sell?  The  sellers  in  this 
case  agreed  to  deliver  the  timber 
free  on  rail  at  Hull,  and  it  was  no 
concern  of  the  buyers  as  to  how  the 
sellers  intended  to  get  the  timber 
there.  I  can  see  no  reason  for  say- 
ing,— and  to  free  the  defendants 
from  liability  this  would  have  to  be 
said, — ^that  the  continuance  of  the 
normal  mode  of  shipping  the  timber 
from  Finland  was  a  matter  which 
both  parties  contemplated  as  neces- 
sary for  the  fulfilment  of  the  con- 
tract. To  dissolve  the  contract  the 
matter  relied  on  must  be  something 
which  both  parties  had  in  their 
minds  when  they  entered  into  the 
contract^  such,  for  instance^  as  the 
existence  of  the  music  haU  in  Taylor 
▼.  Caldwell  (1868)  8  Best  &  S.  826, 
122  Eng.  Reprint,  809,  82  L.  J.  Q. 
B.  N.  S.  164,  8  L.  T.  N.  S.  856,  11 


of  wa 
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Week.  Rep.  726,  6  Eng.  Rul.  Cas. 
608,  or  the  continuance  of  the  ves- 
sel in  readiness  to  perform  the  con- 
tract, as  in  Jackson  v.  Union 
Marine  Ins.  Co.  (1878)  L.  R. 
8  C.  P.  572,  (1874)  L.  R.  10  C.  P. 
125,  44  L.  J.  C.  P.  N.  S.  27,  81 
L.  T.  N.  S.  -789,  28  Week.  Rep. 
169,  2  Asp.  Mar.  L.  Cas.  485,  6 
Eng.  Rul.  Cas.  650.  Here  there  is 
nothing  to  show  that  the  plaintiffs 
contemplated,  and  there  is  no  rea- 
son why  they  should  be  deemed  to 
have  contemplated,  that  the  sellers 
should  continue  to  have  the  ordi- 
nary facilities  for  despatching  the 
timber  from  Finland.  As  I  have 
said,  that  was  a  matter  which  to  the 
plaintiffs  was  wholly  immaterial. 
It  was  not  a  matter  forming  the 
basis  of  the  contract  they  entered 
into. 

On  the  facts  the  nearest  case  ta 
this  is  Ashmore  v.  Cox  [1899]  1 
Q.  B.  486,  68  L.  J.  Q.  B.  N.  S.  72, 
16  Times  L.  R.  55,  4  Com.  Cas.  48.' 
There  shipment  was  to  be  made  by 
sailer  or  sailers  from  a  port  or 
ports  in  the  Philippine  Islands  be- 
tween May  1  and  July  81,  1898. 
The  Spanish-American  War  pre- 
vented the  shipment  by  sailer  be- 
tween the  dates  mentioned.  Lord 
Russell  of  Killowen,  C.  J.,  held  that 
no  implied  condition  was  to  be  im- 
ported that  it  was  possible  to  ship 
by  sailer  between  those  dates  I 
think  that  case  was  rightly  decided, 
and  this  is  an  a  fortiori  case. 

For  the  reasons  I  have  given  the 
defendants  have  failed  on  the  facts 
to  make  out  their  case  that  the  con- 
tract was  dissolved.  The  appeal 
will  be  dismissed* 

Bankes,  L. J. :  I  agree.  I  rest  my 
decision  upon  the  facts  of  this  par- 
ticular case.  No  doubt  the  defend- 
ants when  they  entered  into  this 
contract  intended  to  perform  it  by 
shipment  in  the  ordinary  way,  that 
is,  direct  from  some  Finnish  port 
to  a  port  in  England,  but  so  far  as 
the  plaintiffs  are  concerned,  they 
knew  nothing  as  to  how  the  timber 
was  brought  to  this  country,  wheth- 
er brought  wholly  by  sea  or  partly 
by  land  and  partly  by  sea.    In  those 
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circumstances,  whether  one  applies 
the  test  laid  down  by  Lord  Haldane 
'  in  the  Tamplin  Case  [1916]  2  A.  G. 
397,  406,  85  L.  J.  K.  B.  N.  S.  1389, 
115  L.  T.  N.  S.  315,  32  Times  L.  R. 
677,  or  that  laid  down  by  Lord 
Shaw  in  Horlock  v.  Beal  [1916]  1 
A.  C.  486,  512,  85  L.  J.  K.  B.  N.  S. 
602,  114  L.  T.  N.  S.  193,  32  Times 
L.  R.  251,  60  Sol.  Jo.  236,  21  Com. 
Gas.  201,  or  whether  it  is  said  that 
performance  became  impossible,  as 
that  expression  is  found  in  the 
judgment  of  Hannen,  J.,  in  Baily  v. 
De  Grespigny  (1869)  L.  R.  4  Q.  B. 
180,  38  L.  J.  Q.  B.  N.  S.  98,  19  L. 
T.  N.  S.  681,  17  Week.  Rep.  494,  15 
Eng.  Rul.  Gas.  799,  or  whether  the 
matter  is  treated  as  one  to  which 
the  principle  of  an  implied  condi- 
tion as  explained  by  Lindley,  L.J.» 
in  Turner  v.  Goldsmith  [1891]  1 
Q.  B.  544,  60  L.  J.  Q.  B.  N.  S.  247, 
64  L.  T.  N.  S.  301,  39  Week.  Rep. 
547,  applies, — ^whichever  of  these  is 
the  correct  method, — or  whether  all 
these  tests  are  applied,  the  result  is 
the  same,  because  the  facts  are  not 
such  as  to  bring  the  defendants 
within  the  principle  of  wy  of  the 
cases  relied  upon  on  their  behalf. 
In  my  view  the  judgment  of  Mc- 
Gardie,  J.,  was  right. 

Warringtoiit  L.J.:  I  am  of  the 
same  opinion.  I  also  think  that 
this  case  is  to  be  decided  on  its  own 
facts.  In  order  to  succeed  the  de- 
fendants must  prove,  to  use  the 
words  of  Lord  Shaw  in  Horlock  v. 
Beal  [1916]  1  A.  G.  486,  512,  85  L. 
J.  K.  B.  N.  S.  602,  114  L.  T.  N.  S. 
193,  32  Times  L.  R.  251,  60  Sol.  Jo. 
236,  21  Gom.  Gas.  201,  a  "failure  of 
something  which  was  at  the  basis 
of  the  contract  in  the  mind  and  in- 
tention of  the  contracting  parties." 
In  the  present  case,  what  is  alleged 
to  have  failed  is  the  normal  mode  of 
transport  of  the  subject-matter  of 
the  contract  from  Finland  to  this 
country.  It  was  not  proved  that  the 
continuance  of  that  normal  mode 
of  transport  was  at  the  basis  of  the 
contract  in  the  mind  and  intention 
of  the  contracting  parties.  The 
contract  was  merely  for  the  sale 
and  delivery  of  a  certain  quantity 


of  Finland  birch  squares  free  on 
rail  at  Hull.  The  judge  has  found 
as  a  fact,  and  I  see  no  reason  for 
upsetting  that  finding,  that  the 
plaintiffs  were  unaware,  at  the  time 
of  the  contract,  of  the  circum- 
stance that  the  timber  from  Fin- 
land was  shipped  direct  from  a  Fin- 
nish port  to  Hull.  They  did  not 
know  whether  the  transport  was  or 
was  not  partly  by  rail  across  Scan- 
dinavia, nor  did  they  know  that 
timber  merchants  in  this  country 
did  not  hold  stocks  of  Finnish 
birch.  It  seems  to  me,  therefore, 
that  the  normal  mode  of  transport 
was  not  in  fact  in  the  mind  and  in- 
tention of  the  plaintiffs,  and  I  see 
no  reason  for  holding  that  that 
normal  mode  must  be  deemed  to 
have  been  in  their  mind  and  inten- 
tion. I  do  not  deal  in  detail  with 
the  argument  of  Mr.  MacKinnon  or 
with  the  elaborate  review  of  the 
cases  by  McGardie,  J.,  because  in 
the  view  I  take  it  is  unnecessary  to 
do  so.  For  the  reason  I  have  given 
I  agree  that  the  judgment  of  Mc- 
Gardie, J.,  should  be  afiirmed. 
Appeal  dismissed. 

Solicitors  for  plaintiffs:  Gibson 
&  Weldon,  for  H.  Worden,  Black- 
pool. 

Solicitors  for  defendants:  Trin- 
der,  Gapron,  &  Go. 

NOTE. 

The  reported  case  (Blackbttrn 
Bobbin  Co.  v.  T.  W.  Allen  &  Sons, 
ante,  11)  is  of  interest  as  holding 
that  the  fact  that  a  seller's  contem- 
plated source  of  supply  is  shut  off  by 
an  interruption  of  the  usual  modes 
of  transportation  by  war  will  not  ex- 
cuse delay  or  failure  to  perform,  un- 
less he  can  show  that  the  obtaining 
of  a  supply  from  such  sources  was 
an  implied  condition  of  his  obligation ; 
and  that  no  such  condition  can  be 
implied  where  the  purchaser  was  un- 
aware of  the  necessity  of  obtaining 
goods  from  abroad. 

For  an  extended  discussion  of  the 
rights  of  parties  to  contracts  the  per- 
formance of  which  is  interfered  with 
or  prevented  by  war  conditions,  see 
post,  21. 
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SAME 

V. 

A.W.  PIDWELL.    (No.  450.) 

Vniied  States  Supreme  Court '^January  t8,  1919. 

(249  U.  S.  377,  63  L.  ed.  — ,  39  Sup.  Ct  Rep.  147.) 

{Shipping  -—  frustrated  adventure  —  war  embargo  —  retention  of  freight* 

1.  The  Federal  government's  repeated  refusal,  conformably  to  its  de- 
idsion  to  refuse  clearances  to  sailing  vessels  destined  to  proceed  through 
the  war  zone,  to  permit  a  second  departure  of  such  a  vessel  which  had 
"been  compelled  by  a  storm  to  return  to  port  for  safety  and  repair,  frus- 
trated the  adventure,  relieving  the  carrier  from  further  obligation  to 
<»rry  the  cargo,  and  justifying  it  in  refusing  to  refund  the  prepaid  freight, 
where  the  bill  of  lading  incorporated  by  reference  all  the  conditions  and 
exceptions  of  the  charter  party,  and  the  latter  instrument  contains,  inter 
alia,  the  provisions,  "freight  to  be  prepaid  net  on  signing  bills  of  lading 
•  .  **  'freight  earned,  retained,  and  irrevocable,  vessel  lost  or  not  lost," 
since  the  government  embargo  must  be  regarded  as  being  so  far  per- 
manent as  naturally  and  justifiably  to  determine  business  judgment  and 
action  depending  upon  it,  and  the  contract  regarded  a  sailing  ship  only, 
not  some  other  kind  of  ship  or  means. 

[See  note  on  this  question  beginning  on  page  21.] 


— provisimi  of  bill  of  lading. 

2.  Provisions  in  a  bill  of  lading  is- 
sued by  the  owners  of  a  sailing  vessel 
bound  for  the  war  zone  that  the  carrier 
shall  not  be  liable  for  loss,  damage, 
delay,  or  default  "by  causes  beyond  the 
•carrier's  reasonable  control;  .  .  . 
by  arrest  or  restraint  of  governments, 
princes,  rulers,  or  peoples ;  ...  by 
prolongation  of  the  voyage,"  justify 
the  shipowner  in  regarding  the  adven- 


ture as  frustrated,  so  as  to  relieve  it 
from  further  obligation  to  carry  the 
cargo,  and  in  refusing  to  refund  the 
prepaid  freight,  where,  after  the  vessel 
had  been  compelled  by  a  storm  to  re- 
turn to  port  for  safety  and  repairs,  the 
Federal  government  repeatedly  re- 
fused to  permit  a  second  departure,  it 
having  decided  while  the  vessel  was  at 
sea  to  refuse  clearances  thereafter  to 
sisiiling  vessels  bound  for  the  war  zone. 
[See  4  R.  C.  L.  12.] 


C!eetipiCATION  by  the  United  States  Circuit  Court  of  Appeals,  Third 
Circuit,  to  the  Supreme  Court,  of  questions  arising  upon  the  filing  of  libels 
to  recover  prepaid  freight  for  the  transportation  of  certain  goods  and 
merchandise  to  designated  ports  in  Europe.   Affirmative  answers  returned. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Oscar  D.  Duncan,  Russell  T.     thing  essential  for  its  performance  is 


Honnt,   and   Coorlland   Palmer,    for 

^rlaimant: 

A  contract  is  dissolved  where  the 
subjectrmatter  of  the  contract  or  some- 


destroyed. 

Taylor  V.  Caldwell,  3  Best  k  S.  826, 
122  Eng.  Reprint,  309,  32  L.  J.  Q.  B. 
N.  S.  164,  8  L.  T.  N.  S.  356,  11  Week. 


16 


AMERICAN  LAW  REPOBTS,  ANNOTATED. 


[3  A.L.R. 


Rep.  726,  6  Eng.  Rul.  Cas.  603;  The 
Kronprinzessin  Gecilie  (North  German 
Lloyd  V.  Guaranty  Trust  Co.)  244  U. 
S.  12,  61  L.  ed.  960,  37  Sup.  Ct.  Rep. 
490;  Appleby  ▼.  Myers,  L.  R.  2  C.  P. 
651,  36  L.  J.  C.  P.  N.  S.  331,  16  L.  T. 
N.  S.  669;  Walker  v.  Tucker,  70  IlL 
527,  8  Mor.  Min.  Rep.  672;  Field  v. 
Brackett,  56  Me.  121;  Thomas  v. 
Knowles,  128  Mass.  22;  Johnson  v. 
Lyon,  75  Mich.  477,  42  N.  W.  993 ;  Dex- 
ter V.  Norton,  47  N.  Y.  62,  7  Am.  Rep. 
415;  Western  Hardware  &  Mfg.  Co.  v. 
Bancroft-Chamley  Steel  Co.  53  C.  C. 

A.  548,  116  Fed.  176;  The  Tornado 
(Ellis  V.  Atlantic  Mut.  Ins.  Co.)  108 
U.  S.  342,  27  L.  ed.  747,  2  Sup.  Ct.  Rep. 
746;  KreU  v.  Henry  [1903]  2  K.  B. 
740,  72  L.  J.  K.  B.  N.  S.  794,  89  L.  T. 
N.  S.  328, 19  Times  L.  R.  711,  62  Week. 
Rep.  246. 

A  contract  is  dissolved  where  cir- 
cumstances supervene  which  render 
I)erformance  of  the  contract  in  the 
manner,  or  in  the  time,  contemplated 
by  both  parties,  impossible. 

Geipel  v.  Smith,  L.  R.  7  Q.  B.  404, 
41  L.  J.  Q.  B.  N.  S.  158,  26  L.  T.  N.  S. 
361,  20  Week.  Rep.  332,  1  Asp.  Mar. 
L.  Cas.  268;  Jackson  v.  Union  Marine 
Ins.  Co.  L.  R.  10  C.  P.  125,  44  L.  J. 
C.  P.  N.  S.  27,  81  L.  T.  N.  S.  789,  23 
Week.  Rep.  169,  2  Asp,  Mar.  L.  Cas. 
435,  6  Eng.  RuL  Cas.  50;  Baily  v. 
De  Crespigny,  L.  R.  4  Q.  B.  180,  38 
L.  J.  Q.  B.  N.  S.  98,  19  L.  T.  N?  S. 
681,  17  Week.  Rep.  494,  15  Eng.  Rul. 
Cas.  799;  Krell  v.  Henry  [1903]  2  K. 

B.  740,  72  L.  J.  K.  B.  N.  S.  794,  89 
L.  T.  N.  S.  328,  19  Times  L.  R.  711,  52 
Week.  Rep.  246;  Scottish  Nav.  Co.  v. 
W.  A.  Souter  &  Co.  [1917]  1  K.  B.  222, 
115  L.  T.  N.  S.  812,  33  Times  L.  R. 
71,  61  Sol.  Jo.  85,  22  Com.  Cas.  154; 
Anson,  Contr.  14th  ed.  p.  384;  The 
Kronprinzessin  Gecilie  (North  Ger- 
man Lloyd  V.  Guaranty  Trust  Co.)  244 
U.  S.  12,  61  L.  ed.  960,  37  Sup.  Ct.  Rep. 
490;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Hoyt,  149  U.  S.  1,  37  L.  ed.  625,  18 
Sup.  Ct.  Rep.  779. 

The  governmental  order  prohibiting 
the  sailing  of  the  vessel,  and  the  gov- 
ernment's refusal  to  grant  her  clear- 
ance, rendered  the  performance  of  the 
contract  illegal,  and  released  the  car^ 
rier  from  any  further  performance, 
and  dissolved  the  contract. 

Baily  v.  De  Crespigny,  L.  R.  4  Q.  B. 
180,  88  L.  J.  Q.  B.  N.  S.  98,  19  L.  T. 
N.  S.  681,  17  Week.  Rep.  494,  16  Eng. 
Rul.  Gas.  799;  The  Kronprinzessin 
Gecilie  (North  German  Lloyd  v.  Guar- 
anty Trust  Co.)  244  U.  S.  12,  61  L.  ed. 


960,  37  Sup.  Ct.  Rep.  490;  Jones  v. 
Judd,  4  N.  Y.  412;  2  Parsons,  Contr. 
9th  ed.  p.  827;  Brewster  v.  Kitchell,  1 
Salk.  198,  91  Eng.  Reprint,  177. 

The  interference  goes  to  the  very 
foundation  of  the  contract,  or,  as  it  has 
been  termed,  "fn^trates  the  adven- 
ture." 

Jackson  v.  Union  Marine  Ins.  Co.  L.^ 
R.  10  C.  P.  125,  44  L.  J.  C.  P.  N.  S.  27, 
31  L.  T.  N.  S.  789,  23  Week.  Rep.  169,. 
2  Asp.  Mar.  L.  Cas.  435,  6  Eng.  Rul. 
Cas.  650;  Bork  v.  Norton,  2  McLean,. 
422,  Fed.  Cas.  No.  1,659;  Bensaude  v. 
Thames  &  M.  Marine  Ins.  Co.  [1897] 
A.  C.  609,  66  L.  J.  Q.  B.  N.  S.  666,  77 
L.  T.  N.  S.  282,  46  Week.  Rep.  78,  a 
Asp.  Mar.  L.  Cas.  815 ;  The  Spartan,  2& 
Fed.  44;  Guiseppe  v.  Manufacturers' 
Export  Co.  124  Fed.  663 ;  Adler  v.  Gal-^ 
braith,  B.  &  Co.  156  Fed.  259 ;  Buffalo 
&  L.  Land  Co.  v.  Bellevue  Land  &  Im- 
prov.  Co.  165  N.  Y.  247,  51  LJR.A.  951, 
59  N.  E.  5;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Hoyt,  149  U.  S.  1,  37  L.  ed.  625,  18 
Sup.  Ct.  Rep.  779 ;  The  Kronprinzessin. 
Gecilie  (North  German  Lloyd  v.  Guar- 
anty Trust  Co.)  244  U.  S.  12,  61  L.  ed. 
960,  37  Sup.  Ct  Rep.  490;  The  Eros,. 
—  C.  C.  A.  — ,  251  Fed.  45;  Day  v. 
United  States,  245  U.  S.  159,  62  L.  ed. 
219,  38  Sup.  Ct.  Rep.  57;  Taylor  v. 
Caldwell,  3  Best.  &  S.  826,  122  Eng. 
Reprint,  309,  32  L.  J.  Q.  B.  N.  S.  164^ 
8  L.  T.  N.  S.  356,  11  Week.  Rep.  726,^ 
6  Eng.  Rul.  Cas.  603 ;  Baily  v.  De  Cres- 
pigny,  L.  R.  4  Q.  B.  180,  38  L.  J.  Q.  B. 
N.  S.  98,  19  L.  T.  N.  S.  681,  17  Week. 
Rep.  494,  15  Eng.  Rul.  Cas.  799;  KreU 
V.  Henry  [1903]  2  K.  B.  740,  72  L.  J. 
K.  B.  N.  S.  794,  89  L.  T.  N.  S.  328,  19* 
Times  L.  R.  711,  52  Week.  Rep.  246; 
Horlock  V.  Real  [1916]  1  A.  C.  486,  85- 
L.  J.  K  B.  N.  S.  602,  114  L.  T.  N.  S. 
193,  32  Times  L.  R.  251,  60  Sol.  Jo. 
236,  21  Com.  Cas.  201;  Tamplin  S.  S.. 
Co.  V.  Anglo-Mexican  Petroleum  Prod- 
ucts Co.  [1916]  2  A.  C.  397,  115  L.  T. 
N.  S.  315,  85  L.  J.  K  B.  N.  S.  1389,  32 
Times  L.  R.  677;  Shipton  v.  Harrison 
[1915]  3  K.  B.  676,  W.  N.  304,  84  L. 
J.  K.  B.  N.  S.  2137,  31  Times  L.  R. 
598 ;  Scottish  Nav.  Co.  v.  W.  A.  Souter 
&  Co.  [1917]  1  K  B.  222,  114  L.  T. 
N.  S.  171, 115  L.  T.  N.  S.  812,  33  Times 
L.  R.  71,  61  SoL  Jo.  85,  22  C<»n.  Gas. 
154;  Anglo-Northern  Trading  Co.  v. 
Emlyn  [1917]  2KB.  78,  116  L.  T.  N. 
S.  414,  affirmed  in  [1918]  1  K.  B.  372, 
8  B.  R.  C.  646.  87  L.  J.  K.  B.  N.  S. 
309,  23  Com.  Cas.  281,  118  L.  T.  N.  S. 
196;  E.  Hulton  &  Co.  v.  Chadwick  & 
Taylor,  S8  Times  L.  R.  863;  Lloyd 
Royal  Beige  Soci6t6  Anon3mie  v.  Sta- 
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(ti9  U.  B.  577,  6S  L.  ed.  - 

that08  (1917)  33  Times  L.  R.  890, 
affirmed  in  34  TinieB  L.  R.  70,  144 
lb  T.  Jo.  42;  Metropolitan  Water  Bd. 
V,  Dick,  K.  &  Go.  [1917]  2  K.  B.  1, 
affirmed  in  [1918]  A.  C.  119,  8  B.  R.  G. 
483,  117  L.  T.  N.  S.  767,  87  L.  J.  K.  B. 
N.  S.  370,  23  Gom.  Gas.  148,  34  Times 
L.  R.  113,  16  L.  G.  R.  1,  [1917]  W.  N. 
362, 82  J.  P.  61 ;  Scrutton,  Gharter  Par- 
ties, 8th  ed.  p.  91;  Geipel  v.  Smith,  L. 
R.  7  Q.  B.  414,  41  L.  J.  Q.  B.  N.  S. 
163,  26  L.  T.  N.  S.  361,  20  Wedk.  Rep. 
332,  1  Asp.  Mar.  L.  Gas.  268;  The 
Grade  D.  Ghambers,  —  G.  G.  A.  — ^ 
253  Fed.  182. 

The  contract  remains  perfectly  valid 
down  to  the  time  when  the  unforeseen 
event  occurs.  Any  payments  made  un- 
der it»  for  instance,  or  any  rights  which 
may  have  become  vested,  are  left  un- 
touched, and  it  is  only  from  the  time 
in  question  that  the  parties  are  excused 
from  further  responsibility. 

Ghandler  v.  Webster  [1914]  1  K.  B. 
493,  73  L.  J.  K.  B.  N.  S.  401,  52  Week. 
Rep.  290,  90  L.  T.  N.  S.  217,  20  Times 
L.  R.  222;  The  Saratoga,  2  Gall.  178; 
Fed.  Gas.  Na  12,366 ;  Scott  v.  Libby,  2 
Johns.  386,  3  Am.  Dec  431;  The 
Tutela,  6  G.  Rob.  177 ;  MacKinnon,  Ef- 
fect of  War  on  Contr.  Oxford,  1917,  p. 
18;  Givil  Service  Soc.  v.  General  Steam 
Nav.  Go.  [1903]  2  K.  B.  756,  72  L.  J. 
K.  B.  N.  S.  933,  52  Week.  Rep.  181,  89 
L.  T.  N.  S.  429,  20  Times  L.  R.  10; 
Uoyd  Royal  Beige  Soci^t6  Anon3niie  v. 
Stathatos,  83  Timee  L.  R.  390;  Metro- 
politan Water  Bd.  v.  Dick,  K.  &  Go. 
[1917]  2  K.  B.  1;  Appleby  v.  Myers, 
L.  R.  2  G.  P.  661,  36  L.  J.  G.  P.  N.  S* 
381,  16  L.  T.  N.  S.  669;  Oriental  S.  S. 
Go.  V.  Tylor  [1893]  2  Q.  B.  618,  63  L. 
J.  Q.  B.  N.  S.  128,  4  Reports,  654,  69 
L.  T.  N.  S.  577,  42  Week.  Rep.  89,  7 
Asp.  Mar.  L.  Gas.  377;  The  Gracie  D. 
Ghambers,  —  G.  G.  A.  — ,  253  Fed. 
182 ;  7  Am.  &  Eng.  Enc.  Law,  246 ;  Gar- 
ver,  Garriage  of  Goods  by  Sea,  1909, 
6th  ed.  p.  726;  Grooves  v.  West  India 
&  P.  S.  S.  Go.  22  L.  T.  N.  S.  616;  The 
Queensmore,  51  Fed.  250;  Portland 
Flouring  Mills  Co.  v.  British  &  F.  M. 
Ins.  Go.  65  G.  G.  A-  344,  130  Fed.  860, 
195  U.  S.  629,  49  L.  ed.  362,  25  Sup. 
Gt.  Rep.  787;  Bum  Line  v.  United 
States  &  A.  S.  S.  Go.  89  G.  C.  A.  278, 
162  Fed.  298;  National  Steam  Nav.  Go. 
V.  International  Paper  Go.  164  G.  G.  A* 
663,  241  Fed.  861 ;  A.  Goker  &  Go.  v. 
Limerick  S.  S.  Go.  118  L.  T.  N.  S. 
726,  34  Times  L.  R.  296,  87  L.  J.  K  B. 
N.  S.  767;  De  Silvale  v.  Kendall,  4 
Maule  &  S.  37,  105  Eng.  Reprint,  749, 
16  Revised  Rep.  373. 

3  A..L<.R.'^-~Z. 
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Mr.  John  C.  Prizer,  for  libellants: 

If,  for  any  reason  whatsoever,  other 
than  the  fault  of  the  shipper,  the  cargo 
fails  to  arrive  $it  destination  in  mer- 
chantable condition,  no  freight  is 
earned 

Asfar  V.  Blundell  [1896]  1  Q.  B.  123, 
66  L,  J.  Q.  B.  N.  S.  138,  73  L.  T.  N.  S. 
648,  44  Week.  Rep.  130,  8  Asp.  Mar. 
L.  Gas.  106;  The  Harriman,  9  WaU. 
161,  19  L.  ed.  629;  The  KimbaU  (Dun- 
can V.  Kimball)  3  Wall.  37,  18  L.  ed. 
50;  Willett  v.  Phillips,  8  Ben.  459,  Fed. 
Gas.  Np.  17,683;  Burn  Line  v.  United 
States  &  A.  S.  S.  Go.  89  G.  G.  A.  278, 
162  Fed.  298. 

Where  the  voyage  is  interrupted  by 
any  cause,  even  by  a  peril  excepted  in 
the  contract,  the  vessel  has  the  privi- 
lege of  forwarding  the  cargo  by  an- 
other vessel  in  order  to  earn  its 
freight;  but  unless  it  does  so  forward 
the  cargo  to  destination,  no  freight  is 
payable. 

Hunter  v.  Prinsep,  10  East,  378,  103 
Eng.  Reprint,  818, 10  Revised  Rep.  328 ; 
The  Tornado  (Ellis  v.  Atlantic  Mut. 
Ins.  Go.)  108  U.  S.  342,  27  L.  ed.  747, 

2  Sup.  Gt.  Rep.  746;  1  Parsons,  Ad- 
miralty &  Shipping,  231. 

A  contract  of  affreightment  may  and 
frequently  does  provide  that  freight 
shall  be  prepaid  upon  shipment.  In 
such  a  case,  if  the  arrival  of  the  cargo 
at  destination  is  thereafter  prevented 
by  some  cause  excepted  in  the  charter 
party  (as  by  a  peril  of  the  sea),  the 
American  and  English  law  differ  upon 
the  right  of  the  vessel  to  retain  the 
freight.  The  American  and  Gonti- 
nental  law  requires  the  freight  to  be 
returned  to  the  shipper,  since  it  has 
not  in  fact  been  earned. 

The  Kimball   (Duncan  v.  Kimball) 

3  Wall.  37, 18  L.  ed.  50 ;  National  Steam 
Nav.  Go.  V.  International  Paper  Go. 
154  G.  G.  A.  563,  241  Fed.  861. 

Under  the  English  rule,  the  amount 
of  the  prepaid  freight  can  be  recovered 
as  an  item  of  damage,  if  the  vessel  has 
failed  to  perform  the  voyage  in  conse- 
quence of  a  cause  against  which  it  has 
not  provided  in  its  contract. 

Great  Indian  Peninsular  R.  Go.  v. 
Tumbull,  63  L.  T.  N.  S.  325,  1  Cab.  & 
El.  696,  33  Week.  Rep.  874,  6  Asp.  Mar. 
L.  Gas.  466 ;  Duf  ourcet  v.  Bishop,  L.  R. 
18  Q.  B.  Div.  373,  66  L.  J.  Q.  B.  N.  S. 
497,  66  L.  T.  N.  S.  638,  6  Asp.  Mar.  L. 
Gas.  109;  Weir  v.  Girvin  [1900]  1  Q. 
B.  46,  69  L.  J.  Q.  B.  N.  S.  168,  48  Week. 
Rep.  179,  81  L.  T.  N.  S.  687,  16  Times 
L.  R.  31,  6  Gom.  Gas.  40,  9  Asp.  Mar. 
L.  Gas.  7. 
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Impossibility  of  performance  is  no 
excuse  for  the  nonperformance  of  the 
obligations  of  a  maritime  contract. 

Wald's  Pollock,  Contr.  p.  366 ;  1  Per- 
sons, Contr.  9th  ed.  p.  603;  Scrutton, 
Charter  Parties  &  Bills  of  Lading,  art. 
79;  Carver,  Carriage  of  Goods  by  Sea, 
6th  ed.  §  74,  p.  102;  Anson,  Contr.  p. 
326 ;  Spence  v.  Chodwick,  10  Q.  B.  517, 
116  Eng.  Reprint,  197,  16  L.  J.  Q.  B. 
N.  S.  313;  Hills  v.  Sughrue,  15  Mees. 
&  W.  263,  153  Eng.  Reprint,  844; 
Kearon  v.  Pearson,  7  Hurlst.  &  N.  386, 
158  Eng.  Reprint,  523,  31  L.  J.  Exch. 
N.  S.  1,  10  Week.  Rep.  12;  Jacobs  v. 
Credit  Lyonnais,  L.  R.  12  Q.  B.  Div. 
689,  63  L,  J.  Q.  B.  N.  S.  156,  60  L.  T. 
N.  S.  194,  32  Week,  Rep.  761,  1  Eng. 
Rul.  Cas.  338;  Budgett  v.  Binnington 
[1891]  1  Q.  B.  36,  60  L.  J.  Q.  B.  N.  S. 
1,  39  Week.  Rep.  131,  6  Asp.  Mar.  L. 
Cas.  592;  Thiis  v.  Byers,  L.  R.  1  Q.  B. 
Div.  244,  45  L.  J.  Q.  B.  N.  S.  511,  34 
L.  T.  N.  S.  626,  24  Week.  Rep.  611,  9 
Eng.  Rul.  Cas.  225;  Empire  Transp. 
Co.  V.  Philadelphia  &  R.  Coal  &  I.  Co. 
35  L.R.A.  623,  23  C.  C.  A.  564,  40  U.  S. 
App.  IW,  77  Fed.  919. 

An  embargo  does  not  abrogate,  but 
simply  suspends,  the  performance  of  a 
charter  party. 

The  WiUiam  King,  2  Wheat,  148,  4 
L.  ed.  206;  Hadley  v.  Clarke,  8  T.  R. 
259,  101  Eng.  Reprint,  1377,  4  Revised 
Rep.  641 ;  Carver,  Carriage  of  Goods  by 
Sea,  6th  ed.  §  242,  p.  324;  Abbott,  Mer- 
chant Ships  &  Seamen,  14th  ed.  p.  874; 
2  Parsons,  Contr.  9th  ed.  828;  Odlin 
v.  Insurance  Co.  of  Pa.  2  Wash.  C.  C. 
312,  Fed.  Cas.  No.  10,433;  M'Bride  v. 
Marine  Ins.  Co.  6  Johns.  299;  Palmer 
v.  Lorillard,  16  Johns.  348;  Baylies  v. 
Fettyplace,  7  Mass.  324;  Tirrell  v. 
Gage,  4  Allen,  245;  Lorent  v.  South 
Carolina  Ins.  Co.  I  Nott.  &  M'C.  505; 
Kelly  V.  Johnson,  3  Wash.  C.  C.  45,  Fed. 
Cas.  No.  7,672;  Braithwaite  v.  Aikin, 
1  N.  D.  455,  48  N.  W.  354. 

An  embargo  does  not  render  per- 
formance illegal  within  the  usual  mean- 
ing of  the  term,  "illegality." 

Lorent  v.  South  Carolina  Ins.  Co.  1 
Nott.  &  M'C.  505;  2  Parsons,  Contr. 
1904,  9th  ed.  p.  828. 

The  principle  of  "frustration  of  ven- 
ture" is  a  principle  properly  applicable 
only  to  contracts,  or  the  severable  por- 
tions thereof,  remaining  executory  on 
both  sides. 

Carver,  Carriage  of  Goods  by  Sea, 
6th  ed.  §  232,  pp.  308,  309,  319;  Ad- 
miral Shipping  C04  V.  Weidner,  114  L. 
T.  N.  S.  173. 


The  cases  relied  upon  by  claimant  to 
support  its  doctrine  of  'frustration  of 
venture"  either  remained  wholly  execu- 
tory on  both  sides,  or  were  severable 
contracts  which  reniained  mutually 
executory  as  to  the  obligations  in  ques- 
tion. 

Horlock  V.  Beal  [1916]  1  A.  C.  486, 

114  L.  T.  N.  S.  193,  86  L.  J.  K.  B.  N.  S. 
602,  32  Times  L.  R.  261,  60  Sol.  Jo. 
236,  21  Com.  Cas.  201;  Tamplin  S.  S. 
Co.  V.  Anglo-Mexican  Petroleum  Prod- 
ucts Co.  [1916]  2  A.  C.  397,  115  L.  T. 
N.  S.  315,  85  L.  J.  K.  B.  N.  S.  1389,  32 
Times  L.  R.  677;  Scottish  Nav.  Co.  v. 
W.  A.  Souter  &  Co.  [1917]  1  K.  B.  222, 

115  L.  T.-N.  S.  812,  33  Times  L.  R.  71, 
61  Sol.  Jo.  85,  22  Com.  Cas.  154;  Anglo- 
Northern  Trading  Co.  v.  Bmlyn  [1917] 
2  K.  B.  78,  116  L.  T.  N.  S.  414;  Ad- 
miral  Shipping  Co.  v.  Weidner,  supra. 

By  failing  to  insert  any  exceptions 
in  its  charter  party  or  bill  of  lading 
(other  than  the  dangers  of  the  seas), 
claimant  assumed  an  absolute  obliga- 
tion to  deliver  the  cargo  at  Rochef  ort, 
France,  .from  which  obligation  it  will 
not  be  absolved  by  the  court 

Hills  V.  Sughrue,  16  Mees.  &  W.  263, 
153  Eng.  Reprint,  844;  Budgett  v.  Bin- 
nington [1891]  1  Q.  B.  35,  60  L.  J. 
Q.  B.  N.  S.  1,  39  Week.  Rep.  131,  6  Asp. 
Mar.  L.  Cas.  592;  The  Harriman,  9 
WaU.  161,  19  L.  ed.  629;  Empire 
Transp.  Co.  v.  Philadelphia  &  R.  Coal 
&  I.  Co.  36  L.R.A.  623,  23  C.  C.  A.  564, 
40  U.  S.  App.  157,  77  Fed.  919. 

Mr.  Justice  McKeniia  delivered 
the  opinion  of  the  court: 

The  questions  in  the  cases  arise 
upon  libels  filed  against  the  Allan- 
wilde  to  recover  prepaid  freight  for 
the  transportation  of  certain  goods 
and  merchandise  to  designated 
ports  in  Europe. 

The  solution  of  the  questions 
turns  upon  (1)  the  asserted  pre- 
vention of  the  adventure  by  a  storm 
at  sea  which  the  vessel  encountered, 
requiring  her  return  to  port  for  re- 
pairs, and  (2)  afterwards  by  the 
restraining  power  of  the  govern- 
ment. 

On  November  1,  1917,  the  Allan- 
wilde,  owned  by  the  Allanwilde 
Transport  Corporation,  was  seized 
upon  libels  filed  by  the  Vacuum  Oil 
Company  and  A.  W.  Pidwell,  re- 
spectively, each  of  which  had 
shipped  certain  goods  to  be  carried 


ALLANWILDE  TRANSPORT 

(S49  U.  B.  S77,  6S  L.  ed.  - 

from  New  York  to  Bochefort, 
France. 

In  May,  1917,  the  Oil  Company 
chartered  the  vessel  to  carry  a 
cargo  of  oil  in  barrels  at  the  rate  of 
$16.60  a  barrel  (changed  after- 
wards to  115.25). 

The  charter  party  contained, 
inter  alia,  the  following  provisions : 

*\  .  .  freight  to  be  prepaid  net 
on  signing  bills  of  lading  in  Unit- 
ed States  gold  or  equivalent,  free  of 
discount,  commission,  or  insurance. 
Freight  earned,  retained,  and  irrev- 
ocable, vessel  lost  or  not  lost.'' 

On  August  26,  the  oil  having 
beai  loaded,  the  vessel  issued  a 
bill  of  lading  containing,  inter  alia, 
the  following  provision :  ^'All  con- 
ditions and  exceptions  of  charter 
party  are  to  be  considered  as  em- 
bodied in  this  bill  of  lading.'' 

Pidwell  was  permitted  to  ship 
certain  kegs  of  nails  on  the  vessel, 
and  on  August  16  a  bill  of  lading 
was  issued  to  him.  Inter  alia,  it 
provided  that  the  carrier  should 
not  be  liable  for  loss,  damage,  de- 
lay, or  default  ''by  causes  beyond 
the  carrier's  reasonable  control; 
.  .  .  by  arrest  or  restraint  of  gov- 
ernments, princes,  rulers,  or  peo- 
ples; ...  by  prolongation  of 
the  voyage;    .    .    ." 

It  is  provided  in  1[  6  of  the  bill  of 
lading  that  ''full  freight  to  destina- 
tion, whether  intended  to  be  pre- 
paid or  collected  at  destination,  and 
all  advance  charges  •  .  .  are 
due  and  payable  to  (the  Allan- 
wilde  Transport  Corporation)  up- 
on the  receipt  of  the  goods  by  the 
latter  •  •  .  and  any  payment 
made  •  •  .  in  respect  of  the 
goods  .  .  .  shall  be  deemed  fully 
earned  and  due  and  payable  to  the 
carrier  at  any  stage  before  or  after 
loading  of  the  service  hereunder 
without  deduction  (if  unpaid),  or 
refund  in  whole  or  in  part  (if 
paid),  goods  or  vessel  lost  or  not 
lost,  or  if  the  voyage  be  broken 
up;    ..." 

In  pursuance  of  the  contracts 
thus  attested  the  oil  and  the  nails 
were  shipped  on  the  Allanwilde, 
and  the  freight  was  paid   in   ad- 
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vance, — $49,746.60  for  the  oil  and 
13,128  for  the  nails. 

The  vessel  was  seaworthy  and 
properly  manned  and  equipped,  and 
set  sail  September  11.  After  she 
had  been  out  about  fourteen  days 
and  was  about  500  miles  from  New 
York,  she  encountered  a  storm  so 
severe  that  her  boats  were  carried 
away  and  she  sprang  a  leak  so 
threatening  that  the  water  in  her 
hold  was  3  or  4  feet  deep  and  was 
gaining  on  the  pumps.  Thereupon 
the  master  properly  decided  that  he 
must  seek  a  port  of  refuge  for 
safety  and  repair.  Halifax  was 
about  600  miles  away,  but  in  that 
direction  the  wind  was  against 
him,  while  it  was  favorable  for 
New  York,  and  on  this  account,  as 
well  as  for  other  good  reasons,  he 
headed  for  New  York,  where  he  ar- 
rived on  October  6,  having  been  out 
twenty-four  days.  Repairs  were 
undertaken  at  once,  the  cargo  re- 
maining on  board  meanwhile. 

"On  September  28,  while  the  ves- 
sel was  at  sea,  the  government  de- 
cided to  refuse  clearance  thereafter 
to  any  sailing  vessel  bound  for  the 
war  zone.  The  master  did  not  know 
of  this  condition  until  the  vessel  re- 
turned to  New  York;  he  received 
no  information  from  the  shore  after 
September  11.  The  repairs  being 
finished,  the  vessel  attempted  to  re- 
sume her  voyage,  but  clearance  was 
refused  and  none  could  be  obtained 
in  spite  of  her  efforts  to  induce  the 
government  to  modify  its  stand. 
Toward  the  end  of  October  the 
duppers  were  notified  by  the  car- 
rier to  unload  their  goods,  and  this 
they  did,  but  under  protest  and  re- 
serving their  rights.  Afterwards 
the  oil  was  forwarded  by  steamship, 
iMit  at  a  higher  rate  of  freight  and 
under  other  charges.  What  became 
of  the  nails  after  they  were  un- 
loaded does  not  appear. 

"The  vessel  dedined  to  refund 
the  freight  to  either  shipper,  and 
the  libels  were  filed  to  recover  not 
only  the  prepaid  freight  but  also 
damages  for  failure  to  carry.  On 
each  libel  the  district  court  entered 
a  decree  for  the  prepaid  freight 
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alone,  refusing  recovery  for  the 
other  damages/' 

Upon  these  facts  the  circuit  court 
of  appeals  have  certified  four 
questions,  two  in  each  libel,  as  fol- 
lows: 

"1.  Was  the  adventure  frustrat- 
ed, and  was  the  contract  evidenced 
by  the  charter  party  and  by  the  bill 
of  lading  issued  to  the  oil  company 
dissolved,  so  as  to  relieve  the  car- 
rier from  further  obligation  to 
carry  the  oil  ? 

"2.  Whatever  answer  may  be 
given  to  the  first  question,  did  the 
contract  thus  evidenced  justly  the 
carrier  under  the  facts  stated  in  re- 
fusing to  refund  the  prepaid 
freight? 

"3.  Was  the  adventure  frustrat- 
ed, and  was  the  contract  evidenced 
by  thlB  bill  of  lading  issued  to  Pid- 
well  dissolved,  so  as  to  relieve  the 
carrier  from  further  obligation  to 
'carry  the  nails? 

"4.  Whatever  answer  may  be 
given  to  the  third  question,  did  the 
contract  thus  evidenced  justify  the 
carrier  under  the  facts  stated  in  re- 
fusing to  refund  the  prepaid 
freight?*' 

A  copy  of  the  charter  party  and 
copies  of  the  bills  of  ladin:::  are  at- 
tached to  the  certificate  and  also 
the  ofiicial  bulletin  refusing  clear- 
ance to  ''sailing  vessels  destined  to 
proceed  through  the  war  zone." 

The  argument  of  coxmsel  upon 
the  elements  of  the  questions  is 
quite  extensive,  ranging  through 
all  of  the  ways  in  which  contracts 
can  be  dissolved  or  their  perform- 
ance excused  by  the  agreement  of 
the  parties  or  prevented  by  some 
supervening  cause  independent  of 
the  parties  and  dominating  their 
convention.  We  do  not  think  it  is 
necessary  to  follow  the  argument 
through  that  range.  It  may  be 
brought  to  the  narrower  compass 
of  the  charter  party  and  the  bills  of 
lading. 

The  physical  events  and  what 
they  determined  are  certified.  First, 
there  was  the  storm,  compelling  the 
return  of  the  ship  to  New  York  to 
avert    greater    disaster;,  then  the 


action  of  the  government  preclud- 
ing a  second  departure.  Does  the 
contract  of  the  parties  provide  for 
such  situation  and  take  care  of  it^ 
and  assign  its  consequences?  The 
charter  parter  provides,  as  we  have 
seen,  that  "freight  to  be  prepaid  net 
on  signing  bills  of  lading.  .  .  . 
Freight  earned,  retained,  and  irrev- 
ocable, vessel  lost  or  not  lost." 
And  it  is  provided  that  this  provi- 
sion is,  with  other  provisions,  "to  be 
embodied"  in  the  bill  of  lading. 
They  seem  necessarily,  therefore, 
deliberately  adopted  to  be  the 
measure  of  the  rights  and  obliga- 
tions of  shipper  and  carrier.  Let 
us  repeat:  the  explicit  declaration 
is — "Freight  to  be  prepaid  net  on 
signing  bills  of  lading.  . 
Freight  earned,  retained,  and  irrev- 
ocable, vessel  lost  or  not  lost." 
The  provision  was  not  idle  or  acci- 
dental. It  is  easy  to  make  a  charge 
of  injustice  against  it  if  we  consid- 
er only  the  defeat  of  the  voyage 
and  the  noncarriage  of  the  cargo. 
But  there  are  opposing  consider- 
ations. There  were  expnected  haz- 
ards and  contingencies  in  the  ad- 
venture and  we  must  presume  that 
the  contract  was  framed  in  fore- 
sight of  both  and  in  provision  for 
both.  We  cannot  step  in  with 
another  and  different  accommoda- 
tion. It  is  urged,  however,  that 
there  is  no  provision  in  the  con- 
tract (charter  party  and  bill  of 
lading)  of  the  oil  company  except- 
ing "restraints  of  princes,  rulers, 
and  peoples,"  and  that,  therefore, 
the  carrier  was  not  relieved  from 
its  obligation  by  the  refusal  of 
clearance  to  sailing  vessels.  And 
it  is  further  urged  that  such  em- 
bargo was  at  most  but  a  temporary 
impediment,  and  the  cargo  should 
have  beoi  retained  until  the  impedi- 
ment was  removed,  or  transported 
in  a  vessel  not  subject  to  it.  We 
cannot  concur  in  either  contention. 
The  duration  was  of  indefinite  ex- 
tent. Necessarily,  the  embargo 
would  be  continued  as  long  as  the 
cause  of  its  imposition, — ^that  is, 
the  submarine  menace, — ^and  that, 
as  far  as  then  could  be  inf erredi 
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would  be  the  duration  of  the  war, 
of  which'  there  could  be  no  estimate 
or  reliable  speculatkm.  The  condi- 
tion was,  therefore,  so  far  perma- 
nent as  naturally 
and  justifiably  to 
eSw^U!^^*'  determine  business 
^eAtioB  of  judgment   and    ac- 

tion  dependmg  up- 
on it.  The  Eronprinzessin  Cecilie 
(North  German  IJoyd  v.  Guaranty 
Trust  Co.)  244  U.  S.  12,  61  L.  ed. 
960,  37  Sup.  Ct.  Rep.  490. 

There  is  no  imputation  of  bad 
faith.  The  carrier  demonstrated 
.an  appreciation  of  its  obligations 
And  undertook  their  discharge.  It 
was  stopped,  first  by  storm,  and 
then  prevented  by  the  interdiction 
of  the  goTemment.  In  neither  sit- 
uation was  it  inactive.  It  quickly 
repaired  the  effects  of  the  former 
and  protested  against  the  latter, 
joining  with  the  shipper  in  an 
earnest  effort  for  its  relaxation.  It 
gave  up  only  when  the  impediment 
was  found  to  be  insurmountable. 

The  answer  to  the  other  conten- 
tion is  that  the  contract  regarded 
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the  AUanwilde,  a  sailing  ship,  not 
some  other  kind  of  ship  or  means. 
The  Tornado  (Ellis  v.  Atlantic 
Mut.  Ins.  Co.)  108  U.  S.  342,  27  L. 
ed.  747,  2  Sup.  Ct.  Rep.  746;  The 
Eronprinzessin  Cecilie,  supra. 

The  bill  of  lading  in  No.  450  is 
even  more  circumstantial.  It  pro- 
vided that  "full  freight  to  destina- 
tion,  whether  intended  to  be  pre- 
paid or  collect  at  destination  .  .  • 
shall  be  deemed  fully  earned  and 
due  and  payable  to  the  carrier  at 
any  stage  before  or  after  loading 
of  the  service  hereunder,  without 
deduction  (if  unpaid)  or  refund  in 
whole  or  in  part  (if  paid),  goods 
or  vessel  lost  or  not 
lost,  or  if  the  voy.  :^SI*;l*Si5i2;. 
age  be  broken  up. 
^d  there  is  exemption  from  liabil- 
ity "for  any  loss,  damage,  delay,  or 
default  ...  by  arrest  or  re- 
straint of  government,  princes, 
rulers,  or  peoples ;...'' 

The  questions  certified  are  there- 
fore answered  in  the  affirmative. 

So  ordered. 
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Kight  of  parties  to  contract,  idie  perfomance  of  which  it  interfered  with  or 
prevented  by  wmr  conditions  or  acts  of  govemment  in  prosecution  of  wmr. 


I.  Introduction,  21. 
II.  In  general: 

.  a.  Where    Bnbject-matter    of    con- 
tract or  means  of  performance 
has  been  requisitioned,  22. 
b.  Etf  ect  of  requisition  of  chartered 

vessel,  24. 
c  Where  performance  involves  do- 
in^  of  illegal  act,  26. 
d.  Change  in  conditiims  due  to  war 
as  destroying  basis  of  contract^ 
Z2. 

J.  Introduction* 

The  interest  at  present  attaching  to 
the  subject  of  this  annotation,  which 
was  prepared  for  use  in  connection 
with  Bcmie  important  English  deci'- 
aions,  reported  in  vol.  8  of  British 
Ruling  Cases,  has  prompted  its  in- 
clusion in  this  series. 

Its  scope  does  not  include  the  ques- 
tion of  the  effect  of  war  on  contracts 


ni.  EiTect  of  provision  in  contract  sus- 
pending or  excusing  perform- 
ance in  certain  contingencies: 

a.  As  excluding  doctrine  of  com- 

mercial frustration,  41. 

b.  As  covering  situation  occasioned 

by  war: 

1.  In  charter  parties  or  bills 

of  lading,  48. 

2.  In  contracts  of  sale,  48. 
8.  In  other  contracts,  63. 

of  persons  who,  upon  its  outbreak, 
have  become  alien  enemies. 

As  to  the  effect  of  war  on  c.  i.  f. 
contracts,  see  Amhold,  K.  &  Co.  v. 
Blythe,  G.  J,  &  Co.  7  B.  R.  C.  (Eng.) 
984,  and  note  thereto  appended. 

The  number  and  importance  of  the 
legal  questions  to  which  the  European 
War  has  sriven  and  is  still  likely  to 
^ye  rise  appear  to  justify  a  colla- 


22 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R» 


tion  of  the  cases  from  the  point  of 
view  indicated  by  the  title  of  this 
note,  although  their  decision  may 
have  been  based  on  general  principles 
of  broader  operation. 

It  is  familiar  law  that,  as  a  general 
rule,  what  a  party  is  bound  by  con- 
tract to  perform,  he  must  perform, 
or  pay  damages  upon  his  failure  to  do 
so.  To  this  rule,  however,  there  have 
been  admitted  certain  exceptions. 
The  first  is  where  the  contract  is  one 
for  personal  services,  in  which  case 
there  is  generally  the  implied  condi- 
tion that  the  person  who  is  to  render 
the  service  shall  be  alive,  and  not 
incapacitated  by  illness.  The  second 
exception  is  where  the  specific  thing 
which  is  essential  to  performance  is 
destroyed.  The  third  exception  is 
where  the  performance  of  the  con- 
tract has  become  unlawful;  and  the 
fourth,  which  is  difiicult  to  state  in 
general  terms  which  are  not  too 
broad,  is  where  the  conditions  with 
reference  to  which  the  parties  must 
be  deemed  to  have  contracted  do  not 
in  fact  exist,  or  where,  without  fault 
of  either  party,  there  has  been  such  a 
change  in  conditions  that  to  enforce 
performance  under  the  changed  con- 
ditions 'is  in  effect  to  substitute  a  dif- 
ferent contract.  This  fourth  excep- 
tion has  been  termed  by  the  English 


courts,  ''the  doctrine  of  commercial 
frustration."  * 

There  are,  in  the  class  of  cases 
described  by  the  title  of  this  note,  two 
questions,  considered  respectively  in 
subdivisions  II.  and  III.,  infra,  (a) 
whether  the  particular  case  falls 
within  any  of  the  above-stated  excep- 
tions; and  (b)  if  it  does  not,  whether 
the  party  sought  to  be  charged  has 
succeeded  in  contracting  himself  out 
of  liability  for  nonperformance  in  the 
event  which  has  occurred. 

II.  In  general, 

a.  Where  eubjecUmatter  of  oentraet  or 
means  of  performance  has  been 
requisitioned. 

For  discussion  of  the  effect  of  the 
requisition  of  a  chartered  vessel  upon 
the  rights  of  the  parties,  see  II.  h, 
infra. 

Where,  after  the  making  of  the 
contract  of  sale,  the  subject  of  the 
sale  has  been  requisitioned,  the  case 
may  be  regarded  either  as  one  in 
which  the  basis  of  the  contract  has 
been  destroyed,  or  as  one  where  per- 
formance has  been  rendered  illegal 
by  an  act  of  state,  and  the  seller  is 
accordingly  excused.'  But  where  the 
requisition  was  not  made  until  after 
the  time  for  performance  had  expired, 
the    buyer's    right    to    damages    fiHr 


^  "Commercial  frustration  of  an  ad- 
venture by  delay  means/'  said  Bail- 
hache,  J.,  in  Admiral  Shipping  Co.  v. 
Weidner,  H.  &  Co.  [1916]  1  K.  B. 
(Eng.)  429,  "the  happening  of  some 
unforeseen  delay  without  the  fault  of 
either  party  to  a  contract,  of  such  a 
character  as  that  by  it  the  fulfilment 
of  the  contract  in  the  only  way  in 
which  fulfilment  is  contemplated  and 
practicable  is  so  inordinately  post- 
poned that  its  fulfilment  when  the  de- 
lay is  over  will  not  accomplish  the 
only  object  or  objects  which  both  par- 
ties to  the  contract  must  have  known 
that  each  of  them  had  in  view  at  the 
time  they  made  the  contract,  and  for 
the  accomplishment  of  which  object  or 
objects  the  contract  was  made."  And 
this  definition  is  referred  to  with  ap- 
proval in  Scottish  Nav.  Co.  v.  W.  A. 
Souter  &  Co.  [1917]  1  K.  B.  (Eng.) 
222,  115  L.  T.  N.  S.  812,  83  Times  L. 
R.  71,  61  Sol.  Jo.  85,  22  Com.  Cas.  154. 

The  juristic  meaning  of  the  phrase, 


it 


commercially  impracticable,"  is  that 
the  contract  cannot  be  applied  to  cir- 
cumstances which  could  not  have  been 
within  the  contemplation  of  the  par- 
ties when  the  contract  was  made.  Per 
McCardie,  J.,  in  Naylor,  B.  &  Co. 
V.  Ejrainische  Industrie  Gesellschaft 
[1918]  118  L.  T.  N.  S.  (Eng.)  442. 

<In  Re  Shipton  [1915]  3  K.  B. 
(Eng.)  676,  84  L.  J.  K.  B.  N.  S.  2137, 
113  L.  T.  N.  S.  1009,  31  Times  L.  R.  598, 
21  Com.  Cas.  138,  W.  N.  304,  perform- 
ance of  an  executory  contract  for  the 
sale  of  certain  wheat  was  held  ex- 
cused, where  the  wheat  was  requisi- 
tioned by  the  government,  Lord  Read- 
ing, Ch.  J.,  basing  his  conclusion  on 
the  ground  that  the  contract  must  be 
taken  to  have  been  made  subject  to 
the  implied  condition  that  the  wheat 
should  not  be  requisitioned,  and  Dar- 
ling and  Lush,  JJ.,  upon  the  ground 
that  performance  had  been  rendered 
illegal  by  an  act  of  state. 


ANNO.— CONTRACT— EFFECT  OF  INTERFERENCE  OF  WAR.       2S 


breach  of  contract  is  not  affected 
thereby.' 

One  who  has  contracted  to  sell  a 
vessel  then  being  built  by  a  third 
party  as  a  tramp  steamer,  the  bulk 
of  the  purchase  price  being  payable 
when  the  ship  should  be  ready  for  de- 
livery, cannot  recover  the  balance  of 
the  purchase  price,  where,  while  the 
mere  skeleton  of  the  ship  was  still  on 
the  stocks,  she  was  requisitioned  by 
the  Admiralty,  and  by  their  direction 
completed  as  a  tank  steamer,  the  ship 
contracted  for  having  never  been 
ready  for  delivery,  and  it  not  appear* 
ing  that  the  Admiralty  had  agreed  to 
pay  the  purchaser  the  purchase  price 
of  the  ship.^ 

An  employee  entitled  to  a  commis* 
sion  on  goods  "sold"  is  not  entitled 
thereto  in  respect  of  goods  com- 
mandeered by  the  government.* 

Performance  of  a  contract  to  carry 
is  excused  by  a  requisition  of  the 
means  of  carriage  contemplated  by 
the  parties;^  but  a  requisition  will 
not  have  this  effect  in  the  case  of  a 
contract  to  supply  tonnage.^ 

The  requisitioning  of  a  portion  of  a 
cargo,  not  known  to  the  parties  at  the 
time  of  making  the  agreement,  will 
relieve  the  shipper  from  a  promise 
to  pay  extra  freight  thereon  in  con- 
sideration of  its  diversion  to  another 
port  than  that  to  which  it  was  origi- 
nally destined.' 


In  the  performance  of  contracts 
with  the  government,  even  for  mil- 
itary supplies,  precedence  over  civil- 
ian contracts  does  not  necessarily 
inhere,  nor  may  be  imported  or  im- 
posed otherwise  than  as  provided  by 
act  of  Congress.' 

The  effect  of  National  Defense  Act, 
§  120  (39  Stat,  at  L.  218, 214,  chap.  134, 
Comp.  Stat  1916,  §§  3115F-3115H,  9 
Fed.  Stat.  Anno.  2d  ed.  p.  1843),  which 
provides  that,  when  an  order  is  placed 
by  the  government,  ''compliance  with 
all  such  orders  for  products  or  materi- 
als to  be  obligatory,"  and  ''shall  take 
precedence  over  all  other  orders  and 
contracts  theretofore  placed  with 
such  individual,  firm,  or  corporation," 
and  a  similar  provision  of  the  Naval 
Appropriation  Act  of  March  4,  1917, 
chap.  180,  is  to  exonerate  a  manufac- 
turer whose  capacity  has  been  en- 
grossed by  government  requirements 
from  liability  for  delay  thereby  occa- 
sioned in  filling  his  other  contracts, 
whether  made  before  or  after  the  en- 
actment of  such  statutes;  though 
such  is  not  the  case  where  he  has 
voluntarily  entered  into  a  contract 
with  the  government.^' 

But  a  manufacturer  cannot  avail 
himself  of  the  provisions  of  the 
National  Defense  Act  as  an  excuse 
for  failure  to  perform  a  civilian  con- 
tract, where  it  does  not  appear  that 
the  government  intended  to  exercise 


'Where  there  is  a  breach  of  a  con- 
tract for  the  sale  of  beans  prior  to  the 
making  of  an  order  by  the  food  con- 
troller that  any  beans  "which  have  ar- 
rived or  shall  hereafter  arrive  in  the 
United  Kingdom  shall  be  held  at  the 
disposal  of  the  food  controller,"  the 
making  of  such  order  does  not  affect 
the  buyer's  right  to  recover  damages. 
Produce  Brokers  v.  Weiss  &  Co.  [1918] 
118  L.  T.  N.  S.  (Eng.)  Ill,  86  L.  J.  K. 
B.  N.  S.  472,  affirmed  by  court  of  ap- 
peal, see  [1918]  145  L.  T.  Jo.  188. 

*  Dale  S.  S.  Co.  v.  Northern  S.  S.  Co. 
(1918)  34  Times  L.  R.  (Eng.)  271,  62 
Sol.  Jo.  328. 

'Thompson  v.  British  Bema  Motor 
Lorries  [1917]  33  Times  L.  R.  (Eng.) 
187, 142  L.  T.  Jo.  262. 

•  In  Graves  v.  Miami  S.  S.  (3o.  [1899] 
29  Misc.  645,  61  N«  Y.  Supp.  115,  it 
was  said  that  a  performance  of  a  con- 


tract to  carry  freight  on  a  line  of 
steamers  might  have  been  excused 
had  the  government,  in  the  exercise  of 
the  power  of  eminent  domain,  seized 
the  vessels;  but  that,  as  it  appeared 
that  the  vessels  were  voluntarily  char- 
tered to  the  government,  performance 
was  not  excused. 

'  See  Dinham,  P.  &  Co.  v.  Withering- 
ton  [1916]  W.  N.  (Eng.)  154,  set  out 
in  IL  b,  infra. 

'Seville  &  U.  K  Carrying  Co.  v. 
Mann,  6.  &  Co.  [1916]  32  Times  L.  R. 
(Eng.)  522. 

'Mawhinney  v.  Millbrook  Woolen 
Mills  (1918)  105  Misc.  99,  172  N.  T. 
461. 

1'  Moore  &  Tiemey  v.  Roxf  ord  Knit** 
ting  Co.  (1918)  250  Fed.  278;  Mawhin- 
ney V.  Millbrook  Woolen  Mills  (N* 
Y.)  supra. 
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the  powers  conferred  upon  it  by  the 
act  in  the  event  of  his  declining  to  ac- 
cept an  order." 

d.  Mffeot  of  re^guigUUnt  of  ohartered 

ves9eU 


As  to  the  effect  of  an  exception  of 
restraint   of  princes"   to   exonerate 
the  owners  or  charterers  from  further 


«i 


performance  of  a  charter  party,  see 
III.  b,  1,  post. 

According  to  a  series  of  English 
cases,  a  time  charter  party  is  termi- 
nated by  the  requisition  of  the  vessel 
by  the  government  when  the  requisi- 
tion, to  the  mind  of  a  reasonable  man, 
would  seem  likely  to  outlast  a  char- 
ter party;  "  the  time  as  of  which  such 


^^Mawhinney  v.  Millbrook  Woolen 
Mills  (N.  Y.)  supra. 

"  There  is  no  such  reasonable  proI> 
ability  of  the' charterers  being  unable 
to  regain  possession  of  the  chartered 
vessels  for  a  period  which  will  enable 
them  to  derive  a  substantial  beneiit 
theref rom,  as  to  dissolve  time  charter 
parties,  where  at  the  date  of  the  requi- 
sition the  charter  parties  had  respec- 
tively two,  three,  and  four  years  to 
run,  notwithstanding  it  appears  that 
practically  the  whole  of  that  class  of 
vessels  are  under  requisition  so  that 
there  is  very  little  chance  of  any  of 
the  ships  in  question  being  released 
during  the  war.  Chinese  Engineering 
&  Min.  Co.  V.  Sale  &  Co.  [1917]  2  K.  B. 
(Eng.)  599,  86  L.  J.  K.  B.  N.  S.  1465, 
83  Times  L.  R.  464,  117  L.  T.  N.  S.  32, 
22  Com.  Cas.  352. 

A  charter  of  a  steamship  for  one 
month,  with  an  option  to  the  charterer 
of  continuing  the  hire  from  month  to 
month  for  an  indefinite  period,  is  not 
terminated  by  an  Admiralty  requisi- 
tion, where  there  is  no  proof  that  the 
vessel  is  not  likely  to  outlast  the  war ; 
and  it  is  immaterial  that  the  requisi- 
tion was  made  at  the  request  of  the 
charterers,  or  that  during  the  period 
of  requisition  the  vessel  has  been 
transferred  from  a  gross  basis  to  the 
net  basis.  Elliott  Steam  Tug  Co.  v. 
Charles  Duncan  &  Sons  [1918J  34 
Times  L.  R.  (Eng.)  583. 

In  F.  A.  Tamplin  S.  S.  Co.  v.  Anglo- 
Mexican  Petroleum  Products  Co. 
[1916]  2  A.  C.  (Eng.)  397,  85  L.  J.  K. 
B.  N.  S.  1389,  115  L.  T.  N.  S.  315,  32 
Times  L.  R.  677,  where  a  vessel  char- 
tered by  a  time  charter  party* was 
requisitioned  by  the  Admiralty,  and  at 
the  time  of  the  hearing  the  charter 
party  still  had  over  nineteen  months  to 
run,  it  was  held  that,  as  there  was  a 
possibility  that  the  vessel  might  be 
available  for  commercial  purposes  be- 
fore the  expiration  of  the  charter 
period,  there  was  no  such  alteration  of 
the  basis  of  contract  as  to  warrant  the 
owner  in  treating  the  charter  party 
as  at  an  end. 


In  Heilgers  &  Co.  v.  Cambrian  Steam 
Nav.  Co.  (1917)  33  Times  L.  R.  (Eng.) 
348,  affirmed  in  (1917)  34  Times  L.  R. 
72,  where  a  steamer  chartered  under  a 
time  charter  was  requisitioned  at  a 
time  when  only  about  four  and  one- 
half  months  of  the  charter  period  were 
unexpired,  it  was  held  that  as  the  evi- 
dence showed  that  no  business  man 
would,  at  the  time  of  the  requisition, 
have  felt  that  there  was  any  hope  of 
his  obtaining  possession  of  the  vessel 
before  the  expiration  of  the  charter, 
for  any  period  which  would  enable 
him  to  use  her  for  any  useful  purpose, 
the  charter  party  was  determined  by 
the  requisition. 

In  Bank  Line  v.  Arthur  Capel  &  Co. 
[1919]  A.  C.  (Eng.)  435,  where  a  ves- 
sel, chartered  for  a  period  of  twelve 
months  from  the  time  the  vessel  should 
be  delivered  and  placed  at  the  disposal 
of  the  charterers  at  a  coal  port  in  the 
United  Kingdom,  as  ordered  by  the 
charterers,  to  trade  between  safe  ports 
within  specified  limits,  the  charter 
party  providing  that  should  the  steam- 
er not  have  been  delivered  on  April 
30th,  1915,  the  charterers  should  have 
the  opportunity  of  canceling  the  char- 
ter, and  that  should  it  be  proved  that 
the  steamer,  through  unforeseen  cir- 
cumstances, could  not  be  delivered  by 
the  canceling  date,  the  charterers,  if 
required,  should,  within  a  prescribed 
time  after  receiving  notice  thereof,  de- 
clare whether  they  would  cancel  or 
take  delivery,  was  requisitioned  after 
the  30th  of  April,  1915,  but  before  de- 
livery, the  requisition  and  detention  so 
destroyed  the  identity  of  the  chartered 
service  as  to  entitle  the  owner  to  treat 
the  charter  party  as  at  an  end. 

A  court  is  justified  in  finding  that  a 
time  charter  party,  having  five  months 
to  run  at  the  time  of  the  requisition  of 
the  chartered  vessel  by  the  govern- 
ment, is  terminated  by  such  requisi- 
tion, where  there  is  evidence  that 
when  a  ship  was  requisitioned  by- the 
government  the  average  general  ex- 
pectation was  that  it  would  be  de- 
tained for  the  period  of  the  war,  and 
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test  is  to  be  applied  being  the  time 
when  the  requisition  is  made.^ 

Whether  a  time  charter  party  is 
determined  by  a  requisition  of  the 
vessel  by  the  government  during  its 
currency  is  a  question  of  fact  in  every 
case,  which  has  to  be  decided  by  the 
judge  on  the  material  before  him.^^ 

In  the  United  States,  it  has  been 
held  that  a  time  charter  party  is  not 
necessarily  terminated  by  a  requisi- 
tion of  the  vessel  by  the  government, 
and  the  charterer  is  accordingly  en- 
titled to  the  compensation  paid  by  the 
government  so  long  as  the  ship  is 
used  for  voyages  within  the  charter 
limits  and  in  carrying  cargoes  not  of 
the  character  excluded  by  the  charter 
party." 

The  owners  of  a  vessel  under  char- 
ter are  justified  in  refusing  to  load  a 
cargo  as  directed  by  the  charterers, 
where  the  vessel  has  been  requisi* 
tioned  by  their  government,  although 
it  was  at  the  time  in  foreign  waters.^ 

In  an  English  case,  where  a  vessel 


chartered  for  twelve  months  at  a  cer- 
tain sum,  payable  monthly,  and  con- 
taining an  exception  clause  under 
which  the  restraint  of  princes  was 
mutually  excepted,  and  a  clause  giv- 
ing the  charterer  an  option  of  sub- 
letting, was  requisitioned  by  the  Ad- 
miralty, it  was  held  that  as  the  owner 
was  exonerated  from  obligation  to  put 
the  ship  at  the  charterer's  disposal 
during  the  period  it  was  under  requi- 
sition, and  as  there  was  not  an  entire 
failure  of  consideration  if  the  charter 
party  was  subsisting,  the  charterer 
having  become  entitled  to  the  hire 
payable  by  the  Admiralty,  the  char- 
terer was  liable  for  the  hire  during 
the  requisition  period,  although  the 
amount  paid  by  the  government  was 
substantially  less  than  the  charterer's 
hire." 

Apporttonaftemt   of  hive  paid  by   sov* 


Time  charterers  of  vessels  requisi- 
tioned by  the  government  are  not  enti- 
tled to  the  whole  of  the  hire  paid  by 


at  the  date  of  the  requisition  there  was 
no  expectation  that  the  war  would 
come  to  an  end  in  five  months. 
Countess  of  Warwick  S.  S.  Co,  v.  Le 
Nickel  Soci^t^  Anonyme  [1918]  1  K. 
B.  (Eng.)  372,  8  B.  R.  C.  546, 118  L.  T. 
N.  S.  196,  87  L.  J.  K  B.  N.  S.  309,  23 
Com.  Cas.  231. 

The  view  taken  by  the  English 
courts,  that  a  time  charter  party  is 
terminated  by  the  requisition  of  the 
vessel  by  the  government  when  the 
requisition,  to  the  mind  of  a  reason- 
able man,  would  seem  likely  to  outlast 
the  charter  party,  is  commented  upon 
by  Judge  Hand  in  Earn  Line  S.  S.  Co. 
V.  Sutherland  S.  S.  Co.  (1918)  254  Fed. 
126,  who  said,  in  part:  '1  should  my- 
self incline  to  think  that  any  requisi- 
tion ought,  prima  facie,  to  terminate 
the  charter  party.  As  I  have  said,  I 
do  not  regard  the  conditions  of  the 
'breakdown'  clause  as  necessarily  ex- 
clusive* It  does  not  seem  to  me,  with 
deference,  a  very  practicable  j-ule  to 
speculate  upon  whether  the  charter 
party  will  outlast  the  requisition  by 
any  period  at  all.  Suppose  it  does  out- 
last it  by  a  few  months.  The  char- 
terer may  have  been  deprivf  d  of  the 
use  of  the  ship  without  adequate  re- 
turn for  perhaps  all  but  a  short  time. 
It  seems  unfair  to  hold  him  to  the  hire. 
I  recognize^  the  difiiQulties  where  the 


charter  may  have  years  to  run;  but 
when,  as  here,  the  question  is  of 
months,  it  seems  to  me  that  a  requisi- 
tion which  is  presumably  intended  for 
a  substantial  time  should  terminate 
thfi  Qontract.  This  question  it  is  not, 
however,  necessary  for  me  to  decide." 

^'  Heilgers  &  Co.  v.  Cambrian  Steam 
Nav.  Co.  (1917)  33  Times  L.  R.  (Eng.) 
349,  afiirmed  in  (1917)  34  Times  L.  R. 
72. 

1^  Countess  of  Warwick  S.  S.  Co.  v. 
Le  Nickel  Soci4t6  Anonyme  (Eng.)  su- 
pra. 

^*  Earn  Line  S.  S.  Co.  v.  Sutherland 
S.  S.  Co.  (Fed.)  supra. 

^•Ibid.;  The  Adriatic  (1918)  253 
Fed.  489. 

"Modem  Transport  Co.  v.  Duneric 
S.  S.  Co.  [1917]  1  K.  B.  (Eng.)  370, 
115  L.  T.  N.  S.  535,  36  L.  J.  K.  B.  N.  S. 
164,  33  Times  L.  R.  55,  61  Sol.  Jo.  71, 
22  Com.  Cas.  125,  affirming  [1916]  1 
K.  B.  726.  The  question  was  not  raised 
in  this  case  whether  the  adventure 
was  determined  by  the  Admiralty 
requisition,  in  as  much  as  the  Ad- 
miralty requisition  proved  to  be  foi' 
less  than  one  half  of  the  period  of  time 
chartered,  and,  owing  to  the  rise  in 
freights,  it  was  to  the  charterer's  ad- 
vantage to  treat  the  charter  party  aa 
subsisting. 
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the  government  for  their  use  where 
the  use  which  the  government  may 
make  of  the  vessels  under  its  charter 
is  more  extensive  than  the  use  which 
the  original  charterers  were  entitled 
to  make ;  but  in  such  case  the  govern- 
ment charter  takes  effect  partly  out 
of  the  interests  of  the  charterers  and 
partly  out  of  that  of  the  owners,  and 
the  compensation  paid  by  the  govern- 
ment must  be  apportioned  between 
the  owners  and  charterers  in  a  ratio 
to  be  fixed  by  ascertaining  as  fairly 
as  possible  what  the  owners  could 
properly  demand  monthly  for  altering 
the  charters  to  the  Admiralty  form, 
which  sum  should  not  only  include 
what  is  necessary  to  indemnify  the 
owners  against  the  extra  expense  im- 
posed upon  them  by  the'  terms  of  the 
government  charter,  but  also  some- 
thing to  represent  what  they  might 
reasonably  have  asked,  if  free  to  bar- 
gain, for  consenting  to  alter  the  char- 
ter at  all,  and  the  sum  which  the  char- 
terers could  properly  demand  month- 
ly for  the  loss  of  the  benefit  of  the 
charter,  which  must  not  include  any- 
thing for  special  loss  possibly  in- 
flicted upon  the  charterers  by  reason 
of  dislocation  of  the  trade  for  which 
they  happened  in  fact  to  require  the 
ships,  but  must  be  fixed  on  the  basis 
of  the  value  of  the  ships'  services  pur- 
suant to  the  time  charters  in  the  ton- 
nage market.  The  two  sums  forming 
the  ratio  must  be  calculated  with 
reference  to  the  values  ruling  on  the 
day  of  the  requisition,  and  on  the 


footing  that  the  requisition  is  to  last 
for  an  indefinite  time,  but  to  expire 
substantially  before  the  expiration  of 
the  time  charters.^ 

Biel&t  of   ekartererfl   to   eoatpensation 
where  Teieel  is  lost. 

Where,  under  the  terms  of  a  time 
charter,  hire  is  to  cease  on  the  day  of 
loss,  the  charterers  of  the  vessel, 
which  was  lost  by  a  war  risk  while 
under  requisition  by  the  government, 
have  no  right  to  share  in  the  compen- 
sation money  payable  by  the  govern- 
ment" 

e.  Where  perfermanee  involves  doing  of 

illegal  aet. 

It  is,  as  above  stated,  a  well-recog- 
nized exception  to  the  general  rule 
that  what  a  party  undertakes  to  do  he 
is  bound  to  perform,  that  where  the 
performance  of  a  contract  becomes 
impossible  by  reason  of  the  passage 
of  a  statute  or  by  an  act  of  state  ren- 
dering performance  illegal,  both  par- 
ties to  the  contract  are  discharged.^ 

This  is  the  ground  of  decisions 
which  hold  that  contracts  involving 
continued  intercourse  are  discharged 
by  outbreak  of  war  between  the  coun- 
tries of  the  respective  parties.'^  So, 
also,  where  a  contract  between  cit- 
izens of  the  same  country,  or  between 
a  citizen  and  a  neutral,  cannot  be  per- 
formed without  conmiercial  inter- 
course with  the  public  enemy,  as  in 
the  case  of  some  contracts  for  the 
sale  of  goods  in  the  enemy's  coun- 
try,** or  a  charter  party  to  carry  to 


"  Chinese  Engineering  &  Min.  Co.  v. 
Sale  &  Co.  [1917]  2  K.  B.  (Eng.)  599, 
86  L.  J.  K.  B.  N.  S.  1465,  33  Times  L. 
R.  464, 117  L.  T.  N.  S.  32,  22  Com.  Cas. 
352. 

"London  American  Maritime  Trad- 
ing Co.  V.  Rio  De  Janeiro  Tramway 
Light  &  P.  Co.  [1917]  2  K.  B.  (Eng.) 
611,  86  L.  J.  K.  B.  N.  S.  1470,  116  L.  T. 
N.  S.  725,  33  Times  L.  R.  493,  22  Com. 
Cas.  359. 

••Andrew  Millar  &  Co.  v.  Taylor  & 
Co.  [1916]  1  K.  B.  (Eng.)  402,  8  B.  R. 
C.  414,  85  L.  J.  K.  B.  N.  S.  346,  114  L. 
T.  N.  S.  216,  32  Times  L.  R.  161. 

«i  See  note  in  L.R.A.1917C,  662. 

•■  Performance  of  a  contract  for  the 
sale  of  goods  in  a  foreign  country 
where  they  are  to  be  delivered  to  the 


purchaser  is  dispensed  with,  where 
prior  to  the  time  of  performance  war 
has  broken  out  between  the  country  of 
the  contracting  parties  and  the  coun- 
try in  which  such  goods  are  situated, 
and  performance  cannot  be  had  with- 
out commercial  intercourse  with  the 
enemy.  Jager  v.  Tolme  [1916]  1  K.  B. 
(Eng.)  939,  85  L.  J.  K.  B.  N.  S.  1116, 
114  L.  T.  N.  S.  647,  32  Times  L.  R.  291 ; 
Edward  Grey  &  Co.  v.  Tolme  [1915] 
31  Times  L.  R.  (Eng.)  551. 

Where  a  contract  for  the  sale  and 
delivery  of  foreign  goods  is  made  be- 
tween a  British  vendor  and  a  British 
r-rchaser,  and  during  its  continuance 
tiie  country  where  the  goods  are  man- 
ufactured becomes  enemy  territory  by 
hostile  occupation,  trading  with  per- 


ANNO.— CONTRACT— EFFECT  OF  INTERFERENCE  OF  WAR.       27 


t>r  from  an  enemy's  porfc,^  it  is  dis- 
solved by  the  outbreak  of  war.    But 


where  other  modes   of  performance 
are  available,  the  case  dees  not  fall 


sons  in  which  is  forbidden  to  British 
tiubjects  by  the  laws  of  the  realm,  the 
vendor,  if  he  has  not  the  goods  in  his 
possession,  may  legally  refuse  to  de- 
liver, on  the  ground  that  to  obtain  the 
specified  goods  is  not  then  legally  pos- 
sible. Ross  V.  Shaw  [1917]  2  Ir.  R. 
367,  as  reported  in  Butterworth's  Dig. 
1917,  col.  515. 

A  contract  between  two  companies 
aregistered  in  England,  for  the  sale  and 
delivery  of  goods  which  were,  in  the 
contemplation  of  both  parties,  to  be 
obtained  by  the  seller  from  Germany, 
is  dissolved  by  the  outbreak  of  war  be- 
tween England  and  Germany,  its  fur- 
ther performance  being  thereby  ren- 
dered illegal;  and.  accordingly,  the 
purchaser  cannot  claim  damages  for 
its  breach.  Veithardt  &  Hall  v.  Ry- 
iands  Bros.  [1917]  86  L.  J.  Ch.  N.  S. 
<Eng.)  604,  116  L.  T.  N.  S.  706. 

An  executory  contract  for  the  im- 
portation of  merchandise  from  a  for- 
eign country,  made  between  citizens 
of  the  United  States,  is  dissolved  by 
the  declaration  of  war  between  such 
country  and  the  United  States,  ren- 
dering further  intercourse  unlawful. 
M'Grath  v.  Isaacs  [1819]  1  Nott  & 
M'C.  (S.  C.)  563,  s.  c.  on  subsequent 
appeal  [1822]  2  M'Cord,  L.  26. 

A  contract  made  between  persons  in 
England,  prior  to  the  breaking  out  of 
war  between  England  and  Grermany, 
for  the  sale  of  sugar  to  be  delivered 
at  the  option  of  the  purchaser  either 
on  board  vessel  or  at  a  selected  ware- 
house in  a  German  port,  and  which 
provides  that  in  event  of  a  German 
war  the  contract  is  to  be  deemed  closed 
at  the  price  prevailing  on  an  ascer- 
tained date,  and  the  matter  adjusted 
by  the  payment  of  the  difference  be- 
tween such  price  and  the  contract 
price,  is  not  illegal  on  the  ground  that 
Its  performance  involves  trading  with 
the  enemy.  Smith,  Coney,  &  Barrett 
V.  Becker,  G.  &  Co.  [1916]  2  Ch. 
(Eng.)  86,  8  B.  R.  C.  432,  84  L.  J.  Ch. 
N.  S.  866,  112  L.  T.  N.  S.  914,  31 
Times  L.  R.  151. 

^  The  effect  of  war  upon  a  contract 
of  affreightment  made  before,  but 
which  remained  unexecuted  at  the 
time  it  is  declared,  and  of  which  it 
makes  a  full  execution  unlawful,  or 
impossible,  is  to  dissolve  the  contracts 
and  to  absolve  both  parties  from  fur- 
ther performance  of  it.     Esposito  v. 


Bowden  [1857]  7  El.  &  Bl.  763,  119 
Eng.  Reprint,  1430.  Willes,  J.,  said: 
"In  all  ordinary  cases,  the  more  con- 
venient course  for  both  parties  seems 
to  be  that  both  should  be  at  once  ab- 
solved, so  that  each,  on  becoming 
aware  of  the  fact  of  a  war,  the  end  of 
which  cannot  be  foreseen,  making  the 
voyage  or  the  shipment  presumably 
illegal  for  an  indefinite  period,  may  at 
once  be  at  liberty  to  engage  in  another 
adventure  without  waiting  for  the 
bare  possibility  of  the  war  coming  to 
an  end  in  sufficient  time  to  allow  of  the 
contract  being  fulfilled,  or  some  other 
opportunity  of  lawfully  performing 
the  contract  perchance  arising.  The 
law  upon  this  subject  was  doubtless 
made,  according  to  the  well-known 
rule,  to  meet  cases  of  ordinary  occur- 
rence, and  in  times  when  to  permit 
trading  with  the  enemy,  even  through 
neutrals,  was  the  exception,  not  the 
rule.  These  considerations  may  ex- 
plain the  origin  of  the  rule  author- 
itatively laid  down  in  the  books  as  to 
war  at  once  working  an  absolute  dis- 
solution." 

The  shipment  of  a  cargo  from  an 
enemy  port,  even  in  a  neutral  vessel, 
involves  prima  facie  a  trading  with 
the  enemy  which  is  forbidden  by  law, 
and  therefore  no  action  will  lie  for 
breach  of  an  agreement  to  make  such  a 
shipment.  Esposito  v.  Bowden  (Eng.) 
supra. 

A  declaration  of  war  between  Eng" 
land  and  Russia  before  breach  of  a 
charter  party  entered  into  by  British 
subjects  for  the  loading  at  a  Russian 
port  of  a  vessel  belonging  to  the  plain- 
tiff with  goods  of  the  defendant,  which 
made  impossible  the  loading  or  re- 
ceiving of  the  cargo  without  trading 
with  the  enemy,  was  held  in  Reid  v. 
Hoskins  (1855)  4  El.  &  Bl.  979,  119 
Eng.  Reprint,  865,  to  be  a  defense  to 
an  action  for  failure  to  load  the  vessel 
as  agreed.  A  similar  result  was 
reached  in  Avery  v.  Bowden  (1855)  5 
El.  &  Bl.  714,  119  Eng.  Reprint,  647, 
affirmed  in  (1856)  6  Bl.  &  Bl.  962,  119 
Eng.  Reprint,  1119,  26  L.  J.  Q.  B.  N.  S. 
3,  8  Jur.  N.  S.  238,  5  Week.  Rep.  45. 

The  charter  party  of  an  American 
ship  for  a  voyage  to  England  is  dis- 
solved by  the  breaking  out  of  war  be- 
tween America  and  England.  Brown 
V.  Delano  (1815)  12  Mass.  370. 
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within  the  exeeption,^  but  the  prom- 
isor is  excused,  if  at  all,  only  upon 
the  grounds  discussed  in  II.  d,  infra. 

Under  the  principle  that  no  freight 
is  earned  unless  a  cargo  is  delivered 
at  its  destination,  no  freight  is  due 
where  in  consequence  of  a  blockade 
of  the  port  of  destination  the  vessel  is 
obliged  to  turn  back,^  or  where  in 
consequence  of  war  the  voyage  is 
terminated  at  an  intermediate  port.^ 
And  where,  in  consequence  of  govern- 
mental detention  of  the  goods  at  an 


••Performance  of  a  contract  made 
in  New  York  by  a  German  firm  for  the 
sale  and  shipment  from  Europe  to  New 
York  of  a  quantity  "of  Belgium  H.  H. 
antimony,"  a  product  manufactured 
only  by  a  certain  Belgian  corporation 
in  Belgium,  shipment  to  be  made 
monthly  during  the  contract  period,  is 
not  excused  by  the  circumstance  that 
by  reason  of  the  declaration  of  war  be- 
tween Germany  and  Belgium  com- 
mercial intercourse  between  the  sel- 
lers and  the  inhabitants  or  industries 
of  Belgium  became,  under  the  laws 
of  the  German  government,  illegal 
and  prohibited;  or  by  the  fact  that 
because  of  the  closing  down  of  the 
factory  under  stress  of  the  German 
invasion  of  Belgium  all  production 
of  Belgium  H.  H.  antimony  ceased; 
or  by  the  fact  that  since  the  out- 
break of  war  all  exportation  of  anti- 
mony over  the  frontier  of  the  Ger- 
man Empire  was  forbidden  by  the 
German  government,  where  it  does  not 
appear  that  the  sellers  could  not  have 
guarded  against  the  contingency 
which  arose,  by  providing  themselves 
with  a  sufficient  supply  of  antimony 
to  make  deliveries  by  shipment  from 
some  port  in  Europe,  or  that  they 
could  not  have  procured  the  antimony 
from  a  warehouse  in  some  nonbelliger- 
ent country  of  Europe.  Richards  & 
Co.  V.  Wreschner  (1915)  156  N.  Y, 
Supp.  1054,  afidrmed  without  opinion 
in  (1916)  174  App.  Div.  484,  158  N.  Y. 
Supp.  1129. 

A  contract  made  in  Australia  by  an 
iron  and  metal  merchant  whose  head 
offices  were  in  London  and  Glasgow  to 
supply  a  quantity  of  "Continental 
steel  shoeing  bars,"  "quality  similar 
to  last;  to  be  shipped  in  quantities  as 
ordered,  in  monthly  shipments,"  does 
not,  merely  because  some  of  the  steel 
bars  delivered  under  prior  contracts 
were,  in  the  custom  invoices,  described 


intermediate  port,  it  has  become  im- 
possible to  carry  them  to  their  des- 
tination, the  carrier  cannot  recover 
freight  and  lighterage  and  warehouse 
charges.'' 

The  master  of  a  vessel  is  justified 
in  refusing  to  proceed  under  a  charter 
party  to  a  blockaded  port,  perform- 
ance having  become  illegal.^ 

Where  performance  of  a  contract  is 
prevented  by  an  act  of  state,  such  as 
a  prohibition  of  exportation,**  or  of 

as  "German  mild  steel  bars,"  and  be- 
cause Germany  and  Belgium  were  the 
only  European  countries  from  which 
this  quali^  of  steel  was  at  the  time 
being  exported,  necessarily  contem- 
plate that  the  seller  is  to  procure  steel 
from  German  or  Belgian  manufactur- 
ers, 80  as  to  bring  it  within  the  rule 
that  supervening  illegality  will  re- 
lieve either  party  from  liability  for 
damages  to  the  other  in  respect  of 
nonperformance.  Cooper  ▼.  Neilson  ic 
Maxwell  [1919]  Vict.  L.  R.  66,  affirm- 
ing  [1918]  Vict.  L.  R.  583. 

»  Scott  V.  Libby  (1807)  2  Johns.  (N. 
Y.)  836. 

^  Brown  v.  Delano  (Mass.)  supra. 

A  British  shipowner  who  agreed  to 
carry  goods  to  a  Grerman  port,  but  who, 
in  consequence  of  the  breaking  out  of 
war,  making  completion  of  the  voyage 
illegal  and  impossible,  discharged  the 
cargo  at  a  British  port,  is  not  entitled 
to  the  freight,  either  in  whole,  since 
he  did  not  complete  the  voyage,  or  in 
part,  since  no  new  contract  between 
the  shipowners  and  the  owners  of  the 
cargo  to  give  and  take  delivery  at  the 
British  port  instead  of  at  the  German 
port  can  be  inferred.  St.  Enoch  Ship- 
ping Co.  V.  Phosphate  Min.  Co.  [1916] 
2  K.  B.  (Eng.)  624,  21  Com.  Cas.  192. 

•'East  Asiatic  S.  S.  Co.  v.  S.  S. 
Tronto  Co.  (1915)  31  Times  L.  R. 
(Eng.)  543. 

»The  Tutela  (1805)  6  C.  Rob. 
(Eng.)  177. 

'•Performance  of  a  contract  made 
between  residents  of  Great  Britain  for 
the  sale  of  a  quantity  of  aluminium  to 
be  delivered  at  a  foreign  port,  which 
might  have  been  implemented  by  a 
shipment  from  any  country,  is  dis- 
pensed with  where,  before  the  expira- 
tion of  the  time  fixed  for  performance, 
a  governmental  regulation  is  promul- 
gated which  provides  that  no  person 
shall  without  a  permit  *'buy,  sell,  or 
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bnilding  work,^  or  an  order  restrict- 
ing street  lighting,'^  nonperformance 
during  the  period  of  inhibition  is  ex- 
cused; but  the  contract  itself  is  not 
dissolved  unless  at  the  time  when  it 
should  have  been  performed  there  is 


a  reasonable  probability  that  the  in- 
hibition will  continue  for  such  a 
length  of  time  as  to  frustrate  the  ob- 
ject of  the  engagement  from  a  busi- 
ness point  of  view  (see  n.  c,  infra). 
It  has  accordingly  been  held  that  a 


deal  in  or  offer  or  invite  an  offer,  or 
propose  to  buy,  sell,  or  deal  or  enter 
into  negotiations  for  the  sale  or  pur- 
chase of,  or  other  dealing  in,  any 
war  material,''  including  aluminium, 
whether  or  not  such  sale,  purchase,  or 
dealing  was  to  be  effected  in  the  Unit-*, 
ed  Kingdom.  Anglo-Russian  Merchant 
Traders  v.  John  Batt  &  Co.  [1917]  2 
K.  B.  (Eng.)  679,  86  L.  J.  E.  B.  N.  S. 
1360,  116  L.  T.  N.  S.  805,  61  Sol.  Jo. 
591. 

Refusal  to  perform  a  contract  to 
supply  confectionery  for  export  is  not 
justified  by  a  governmental  prohibi- 
tion of  the  export  of  confectionery^ 
but  the  seller  is  bound  to  wait  a  rea- 
sonable time  to  see  whether  such  pro- 
hibition will  be  continued  in  force  be- 
fore repudiating  the  contract.  Andrew 
Millar  &  Co.  v.  Taylor  &  Co.  [1916]  1 
K.  B.  (Eng.)  402,  8  B.  R.  C.  414,  85  L. 
J.  K.  B.  N.  S.  846,  114  L.  T.  N.  S.  216, 
82  Times  L.  R.  161. 

••In  Innholders'  Co.  v.  Wainwright 
[1917]  W.  N.  (Eng.)  172,  where  the 
parties  entered  into  an  agreement  to 
fake  land  on  a  building  lease,  pull 
down  the  old  buildings,  and  rebuild 
them,  the  agreement  providing  that  a 
lease  should  be  granted  when  the  new 
building  should  be  roofed  in,  and  that 
^'until  the  said  lease  shall  have  been 
panted  the  lessee  shall,  so  far  as  cir- 
cumstances will  admit,  pay  such  rents 
and  other  moneys,  and  perform  and 
observe  such  covenants  and  condi- 
tions, as  he  would  have  to  pay,  per- 
form, and  observe  if  such  lease  had 
been  actually  granted,"  and  after  the 
old  buildings  had  been  pulled  down  a 
government  order  prohibited  building 
work  without  a  license,  which  was  re- 
fused, in  consequence  of  which  the 
lessee  could  not  make  any  justifiable 
use  of  the  site  whatever,  it  was  held 
that  the  contract  was  suspended  for 
the  period  during  which  it  was  impos* 
Bible  to  get  the  prohibition  against 
building  removed.  Mr.  Justice  Ridley, 
by  whom  the  case  was  decided,  ex- 
pressed a  willingness  to  go  even  fuiy 
ther,  and  to  hold  that  the  whole  con^- 
tract  was  at  an  end. 

•^A  contract  by  which  a  gas  com- 
pany agreed  with  a  municipality  for  a 


term  of  five  years,  to  provide  gas 
lamps,  connect  them  to  their  mains,  to 
supply  gas  and  light,  extinguish, 
clean,  repair,  paint,  and  maintain  the 
lamps,  for  which  service  the  munic- 
ipality was  to  pay  an  inclusive  fixed 
sum  per  lamp  per  annum,  payable  in 
four  equal  quarterly  instalments,  is 
not  rendered  so  illegal  and  impossible 
of  performance  by  an  order  made  by 
the  competent  military  authority  under 
the  Defense  of  the  Realm  Regulations 
1914,  prohibiting  until  further  order 
the  lighting  of  street  lamps,  as  to  pre- 
clude the  gas  company  from  recover- 
ing quarterly  instalments  falling  due 
after  the  date  of  such  order,  the  con- 
tract being  not  merely  one  to  provide 
illumination,  but  also  to  provide  and 
maintain  the  lamps  and  the  supply  of 
gas  therefor,  which  obligation  they 
might  legally  continue  to  perform* 
Leiston  Gas  Co.  v.  Leiston-cum-Size- 
well  Urban  Dist.  Council  [1916]  2  K. 
B.  (Eng.)  428,  8  B.  R.  C.  559,  85  L.  J. 
K.  B.  N.  S.  1759,  115  L.  T.  N.  S.  172,  80 
J.  P.  885, 32  trimes  L.  R.  588,  60  Sol.  Jo. 
554, 14  L.  G.  R.  922. 

The  foregoing  decision  was  re- 
garded as  controlling  in  Wycombe 
Borough  Electric  Light  &  P.  Co.  v. 
Chipping  Wycombe  Corp.  [1917]  33 
Times  L.  R.  (Eng.)  489,  in  which  it 
was  also  held  that  a  provision  in  an 
agreement  for  the  lighting  of  streets 
that  ''in  case  of  any  default  in  lighting 
the  lamps  or  any  of  them,  or  if  some 
shall  remain  not  lighted  or  be  suffered 
to  go  out  during  the  times  in  which 
the  same  ought  to  be  lighted,  as  afore- 
said, from  any  cause  whatever,"  the 
municipal  corporation  shall  be  at  lib- 
erty to  deduct  a  certain  sum  in  respect 
of  each  unlighted  lamp  from  any  pay- 
ment to  be  made  by  them,  does  not  en- 
title the  municipality  to  a  deduction 
in  the  case  of  lamps  unlighted  because 
of  governmental  restraints;  since  the 
words,  "from  any  cause  whatever,'^ 
must,  in  view  of  the  whole  contract,  be 
taken  as  intended  to  be  limited  in  fact 
to  any  cause  within  the  lighting  com- 
pany's control,  and  as  intended  only  to 
provide  for  default  or  negligence  by 
tike  c;ompany. 
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domestic  embargo  preventing  per- 
formance may  merely  suspend,  and 
does  not  necessarily  terminate,  a  con- 
tract of  affreightment,^  unless  con* 
tinued  for  such  a  length  of  time  that 
the  object  of  the  voyage  is  defeated.^ 


Where  a  governmental  prohibition 
prevents  the  doing  of  an  act  which  it- 
self is  an  essential  condition  of  the 
contract,  the  party  bound  to  perform 
cannot  escape  the  consequences  of 
nonperformance. 


^  An  embargo,  to  continue  until  the 
further  order  of  the  council,  prevent- 
ing a  shipment  to  a  foreign  port,  was 
held  in  Hadley  v.  Clarke  (1799)  8  T.  R. 
259,  101  Eng.  Reprint,  1377,  4  Revised 
Rep.  641,  merely  to  suspend,  and  not 
to  dissolve,  the  contract  of  carriage; 
80  that,  although  more  than  two  years 
elapsed  before  the  removal  of  the  em- 
bargo, it  was  held  that  the  shipper 
could  recover  damages  for  a  failure 
thereafter  to  perform  the  contract. 
Regarding  this  decision,  the  court  in 
Andrew  Millar  &  Co.  v.  Taylor  &  Co. 
(Eng.)  supra,  said  that  it  was  there 
held  that  although  the  period  of  sus- 
pense was  extreme, — between  two 
and  three  years, — ^yet  if  the  effect  of 
an  act  of  state  is  not  to  render  the 
completion  of  the  contract  impossible, 
but  only  to  delay  its  execution  tem- 
porarily and  for  a  reasonable  period, 
and  does  not  frustrate  the  object  of 
the  engagement  from  a  business  point 
of  view  and  as  a  mercantile  adventure, 
the  promisor  is  not  excused,  but  must 
perform  the  contract;  that  is  to  say, 
must  perform  it  within  ia  reasonable 
time  after  the  difficulty  has  been  re- 
moved. 

The  rule  that  an  embargo,  to  con- 
tinue for  an  indefinite  time,  preventing 
performance,  suspends,  but  does  not 
dissolve,  a  contract  contemplating  the 
shipment  of  goods,  is  supported  also 
by  the  case  of  Baylies  v.  Fettyplace 
(1811)  7  Mass.  325.  And  in  this  case, 
it  was  regarded  as  immaterial  wheth- 
er the  act  of  Congress  laying  the  em- 
bargo was  constitutional  or  otherwise, 
as  it  was  an  ordinance  of  the  govern- 
ment over  which  the  obligor  had  no 
control,  and  rendered  performance  of 
the  contract  temporarily  impossible. 

This  doctrine  that  a  domestic  em- 
bargo preventing  performance  merely 
suspends,  and  does  not  terminate,  a 
contract  of  affreightment,  although 
the  embargo  is  in  terms  unlimited  as 
to  time,  and  the  concurrence  of  both 
the  legislative  and  executive  branches 
of  the  government  is  necessary  to  its 
removal,  was  approved  also  in  Odlin 
V.  Insurance  Co.  of  Pennsylvania 
(1908)  2  Wash.  C.  C.  312,  Fed.  Cas. 
No.  10,433,  where  the  question,  in  an 


action  on  an  insurance  policy,  was 
whether  an  embargo,  imposed  by  the 
government  to  which  the  insurer  and 
insured  belong,  subsequently  to  the 
beginning  of  the  risk,  furnished  a  le- 
gal ground  for  abandonment.  A  sim- 
ilar case  is  M'Bride  v.  Marine  Ins.  Co. 
(1810)  5  Johns.  (N.  Y.)  299. 

In  Touteng  v.  Hubbard  (1802)  3 
Bos.  &  P.  291,  127  Eng.  Reprint,  161,  6 
Revised  Rep.  791,  it  was  held  that  a 
British  merchant  who  chartered  a 
Swedish  ship  then  in  England,  to 
transport  a  cargo  of  fruit  from  a  cer- 
tain port  to  England,  was  not  liable 
for  damages  for  nonperformance^ 
where,  because  of  an  embargo  laid  by 
the  British  government  on  all  Swedish 
vessels,  the  ship  was  detained  in  Eng* 
land  until  after  the  season  for  ship- 
ping fruit  had  passed.  The  court 
stated  that,  if  this  had  not  been  a 
Swedish  ship  hired  by  a  British  mer- 
chant, the  latter  would  have  been 
obliged  to  furnish  the  ship  with  a  car- 
g:o  if  she  arrived  at  the  port  in  ques- 
tion as  soon  as  she  might  conveniently 
do  so  after  the  embargo  was  removed, 
although,  by  arriving  after  the  fruit 
season  was  over,  the  object  of  the  voy- 
age might  be  defeated;  also  that  an 
ordinary  embargo  does  not  put  an  end 
to  the  contract  of  affreightment,  but  is 
to  be  considered  as  a  temporary  sus- 
pension of  the  contract  only,  and  that 
the  parties  must  submit  to  whatever 
inconvenience  may  arise  therefrom, 
unless  they  have  provided  against  it 
by  the  contract.  But  the  ground  of  the 
decision  was  stated  to  be  that  a  Brit- 
ish merchant  is  not  liable  to  answer 
for  any  damages  which  the  owner  of  a 
foreign  vessel  may  sustain  from  an 
embargo  laid  by  the  British  govern- 
ment on  foreign  ships  in  the  nature  of 
reprisals  and  partial  hostility. 

^The  adventure  contemplated  by 
the  charter  of  a  Greek  vessel  for  a 
voyage  to  New  York  and  back  to  a 
French  Atlantic  port,  the  vessel  to  be 
delivered  at  Gibraltar,  is  frustrated 
and  tiie  charter  accordingly  dissolved, 
where  the  vessel  was  detained  at 
Gibraltar  by  the  British  authorities  in 
consequence  of  the  situation  that  had 
arisen   between   the   Allies   and   the 
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Thus  a  warranty  to  sail  on  or  be- 
fore a  certain  date  in  a  policy  of  in- 
sujcance  on  a  ship  is  violated  by  a 
failure  to  depart  until  after  such  date» 
although  the  ship  was  prevented  from 
sailing  by  an  embargo.^ 

A  contract  of  employment  is  sub- 
ject to  the  implied  term  that  it  shall 
cease  to  be  binding  when  future  per- 
formance becomes  unlawful;  and 
therefore  is  finally  determined,  and 
not  merely  suspended,  where  the  em- 
ployee enlists  in  or  is  drafted  into  the 
Army." 

In  a  New  Jersey  case'^  it  was  held 
by  the  vice  chancellor  that  contracts 
obtained  as  part  of  a  scheme  which,  if 
successful,  .would  have  the  effect  of 
disrupting  the  organization  of  a  plant 
engaged  in  the  manufacture  of  war 
materials  essential  to  the  prosecution 
of  the  war,  were  avoidable  so  long  as 
they  remained  executory,  and  this 
whether  or  not  the  parties  intended  to 
better  themselves  and  had  in  mind  no 
thought  of  injury  to  the  government. 

It  has  been  held  in  an  English  case 
that  further  performance  of  a  con- 
tract for  a  supply  of  print  paper  at  a 
certain  price  is  excused,  whereby  gov- 
ernmental restriction  importers  are 
forbidden  to  supply  their  customers 


more  than  two  thirds  of  the  weight 
supplied  to  them  in  1914,  such  pro- 
hibition rendering  the  performance  of 
the  contract  impossible  because  the 
delivery  of  two  thirds  is  not  a  per- 
formance of  the  contract.*' 

This  decision  seems  as  erroneous  in 
principle  as  it  is  unjust  in  fact.  The 
rule  that  partial  delivery  is  nonper- 
formance is  one  intended  to  benefit 
the  purchaser,  and  should  not  be  per- 
verted to  his  disadvantage.  There 
was  a  full  performance  in  this  case 
(compare  Leiston  Gas  Co.  v.  Leiston- 
cum-Sizewell  Urban  Dist.  Council,  in 
note,  31,  supra)  the  obligation  of  the 
seller  having  been,  by  operation  of 
law,  reduced  pro  tanto.  Why  should 
the  purchaser  lose  both  the  paper  of 
which  the  government  order  deprived 
him  and  the  benefit  of  his  bargain? 

Illegality  of  performance  created  by 
the  law  of  a  foreign  state  is  not  a  de- 
fense to  an  action  for  nonperformance 
if  the  contract  is  not  one  governed  by 
the  law  of  such  foreign  state." 

Accordingly,  a  charterer  is  liable 
for  freight  though  unable  to  load  a 
cargo  because  of  a  prohibition  upon 
exportation  by  the  government  of  a 
foreign  country  from  a  part  of  which 
the  cargo  was  to  be  carried." 


Greek  government.  Lloyd  Royal  Beige 
Soci^t4  Anonyme  v.  Stathatos  (1917) 
34  Times  L.  R.  (Eng.)  70,  afllrming 
(1917)  33  Times  L.  R.  390. 

A  refusal  by  the  government  of 
clearance  to  sailing  vessels  destined  to 
proceed  through  the  war  zone,  being 
likely  to.  continue  for  the  duration  of 
the  war,  of  which  there  could  be  no 
estimate  or  reliable  speculation,  is  not 
a  temporary  impediment,  and  may 
warrant  a  carrier  in  treating  his  un- 
dertaking as  abrogated,  and  not  mere- 
ly as  suspended.  Allanwilde  Trans- 
port Corp.  v.  Vacuum  On-  Co.  (report- 
ed herewith)  ante,  15. 

»*Hore  V.  Whitmore  (1778)  2  Cowp. 
784,  98  Eng.  Reprint,  1360. 

"Marshall  v.  Glanvill  [1917]  2  K. 
B.  (Eng.)  87,  7  B.  R.  C.  621,  86  L.  J. 
K  B.  N.  S.  767,  116  L.  T.  N.  S.  560,  83 
Times  L.  R.  301,  62  L.  J.  N.  C.  165. 

••Driver  v.  Smith  (1918)  —  N.  J. 
Eq.  — ,  104  Atl.  717. 

•^E.  Hulton  &  Co.  V.  Chadwick 
(1917)  33  Times  L.  R.  (Eng.)  368. 


The  decision,  however,  was  affirmed 
by  the  court  of  appeal,  though  not 
without  an  expression  of  doubt  on  the 
point,  on  the  ground  that  the  parties 
had  contracted  on  the  footing  that 
there  §hould  continue  to  exist  the 
right  to  import  the  materials  which 
were  necessary  for  the  performance 
of  the  contract,  and  that  when  the 
import  was  prohibited,  except  upon 
the  terms  which  obliged  the  seller  to 
deal  with  the  diminished  quantity  in 
a  manner  other  than  that  prescribed 
by  the  contract,  the  circumstances 
were  so  altered  that  the  parties  were 
relieved  from  the  further  performance 
of  the  contract.  E.  Hulton  &  Co.  v. 
Chadwick  &  Taylor  (1918)  34  Times 
L.  R.  (Eng.)  230,  62  Sol.  Jo.  329. 

••  Fumess,  W.  &  Co.  v.  Rederiaktie- 
golabet  Banco  [1917]  2  K.  B.  (Eng.) 
873,  117  L.  T.  N.  S.  313,  62  Sol.  Jo.  26. 

••Blight  V.  Page  (1801)  3  Bos.  &  P. 
295,  note,  127  Eng.  Reprint,  163,  note» 
6  Revised  Rep.  795. 


82 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


d«  €Jhange  in  oondUions  due  to  wait  ob 
destroying  haaie  of  contract. 

The  doctrine  developed  in  a  series 
of  cases  of  which  Metropolitan  Water 
Bd.  V.  Dick,  K.  &  Co.  [1918]  A.  C. 
*(Eng.)  119,  8  B.  R.  C.  483,  87  L.  J.  K. 
B.  N.  S.  370,  23  Com.  Cas.  148,  84 
Times  L.  R.  113,  16  L.  G.  R.  1,  117  L. 
T.  N.  S.  766,  [1917]  W.  N.  352,  82  J.  P. 
61,  is  a  conspicuous  example,  is  that 
where  performance  of  a  contract  has 
been  more  than  temporarily  inter- 
rupted or  wholly  prevented  by  a 
change  in  the  conditions  with  refer- 
ence to  which  the  parties  must  be 
deemed  to  have  contracted,  the  obliga- 
tion of  the  contract  is  dissolved.  In 
applying  this  doctrine  the  courts  dis- 
claim any  assumption  of  power  to  ab- 
solve the  promisor  on  the  ground  that 
to  require  performance  is  inequitable, 
but  assume  merely  to  give  effect  to  an 
implied  term  of  the  contract  that  the 


situation  with  reference  to  which  it 
was  made  shall  remain  essentially  un- 
changed.^ The  attractiveness  of  this 
doctrine  lies  in  its  appearance  of  even- 
handed  justice.  It  is,  however,  open 
to  grave  objection  as  departing  from 
the  simple  and  certain  rule  that  the 
parties'  relative  claims  upon  and 
duties  in  respect  of  each  other  are 
conclusively  fixed  and  defined  by  the 
terms  of  their  own  written  contract, 
and  as  substituting  therefor  an  in- 
quiry, necessarily  speculative,  into  the 
mental  reservations  with  which  the 
parties  made  their  bargain.  To  enter- 
tain such  a  doctrine  is  to  substitute 
uncertainty  for  certainty,  and  to  ere' 
ate  rather  than  to  avoid  the  necessity 
of  litigation.** 

It  is  not  enough  to  bring  this  doc- 
trine into  operation  that  performance 
has  become  more  difiicult  or  danger- 
ous** or  unprofitable.** 


*^  "Where  parties  have  entered  into 
a  contract  the  performance  of  which 
is  afterwards  interrupted  or  prevented 
by  circumstances  not  imposing  legal 
liability  for  breach  of  contract  on 
either  parfy,  the  question,  in  the  ab- 
sence of  any  express  provision  in  the 
contract,  whether  further  performance 
is  completely  excused,  the  contract 
being  at  an  end,  or  is  suspended  till 
the  removal  of  the  cause  of  interrup- 
tion, or  whether  the  interruption  fur- 
nishes no  excuse  to  the  party  pre- 
vented from  performance,  depends  on 
the  exact  nature  of  the  implied  term, 
if  any,  in  that  particular  contract, 
and  whether,  when  the  terms  5f  that 
implication  are  settled,  what  has  hap- 
pened falls  within  those  terms."  Per 
Scrutton,  L.  J.,  in  Metropolitan  Water 
Bd.  V.  Dick,  K.  &  Co.  [1917]  2  K.  B. 
(Eng.)  1. 

If  from  the  nature  of  the  contract 
the  parties  must  have  made  their  bar- 
gain on  the  footing  that  a  particular 
thing  or  state  of  things  will  continue 
to  exist,  a  term  to  that  effect  will  be 
implied,  though  it  be  not  expressed  in 
the  contract.  In  applying  this  rule  it 
is  manifest  that  such  a  term  can  rarely 
be  implied  except  where  the  discon- 
tinuance is  such  as  to  upset  altogether 
the  purpose  of  the  contract.  Some  de- 
lay or  some  change  is  vet^  common  in 
all  human  affairs,  and  it  cannot  be 
supposed  that  any  bargain  has  been 
made  on  the  tacit  condition  that  such 


a  thing  will  not  happen  in  any  degree. 
Per  Earl  Lorebum,  in  F.  A.  Tamplin 
S.  S.  Co.  V.  Anglo-Mexican  Petroleum 
Products  Co.  [1916]  2  A.  C.  (Eng.)  at 
p.  403,  86  L.  J.  K.  B.  N.  S.  1389,  115  L. 
T.  N.  S.  315,  32  Times  L.  R.  677. 

The  European  War  of  1914-1919, 
cannot,  notwithstanding  its  magni- 
tude, be  considered  such  an  unex- 
pected event  that  of  itself,  without 
considering  its  consequences,  it  dis- 
solves a  contract  with  the  perform- 
ance of  which  it  has  interfered.  E. 
Hulton  &  Co.  V.  Chadwick  &  Taylor 
(1918)  34  Times  L.  R.  (Eng.)  230,  62 
Sol.  Jo.  329. 

*^For  a  very  vigorous  criticism  of 
this  doctrine,  with  an  instructive  anal- 
ysis of  the  decisions  in  which  it  has 
been  evolved,  see  an  article  by  Mr.  E. 
C.  Mayers,  on  "The  Need  of  Law  Re- 
form— ^The  Doctrine  of  Frustration 
of  Adventure,"  in  38  Canadian  Law 
Times,  pages  86,  151,  and  223. 

•*•  Performance  of  a  contract  to  de- 
liver whisky  at  a  certain  place  is  not 
excused  by  the  fact  that  it  would  have 
been  exposed  to  risk  of  seizure  by  the 
military  authorities.  Elsey  v.  Stamps 
(1882)  10  Lea  (Tenn.)  709. 

In  Graves  V.  Miami  S.  S.  Co.  (1899) 
2?  Misc.  645,  61  N.  Y.  Supp.  115,  it  was 
hfeld  not  a  defense  to  an  action  for 
breach  of  a  conte'act  to  carry  freight 
from  Galveston  to  New  York,  that, 
after  the  making  of  the  contract,  war 
was    declared    between    the    United 
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Whether  temporary  iiiterruptidn  or 
impossibility  to  perform  the  contract 
will  determine  it  depends  upon  wheth« 
er  such  interruption  or  impossibility 
was  one  within  the  contemplation  of 
the  parties,  or  whether  its  extent  is 
80  fifreat  and  so  long  as  to  make  it  un- 
reasonable to  require  the  parties  to 
proceed;  or,  to  express  it  in  another 
way,  whether  the  interruption  to  per- 
formance goes  to  the  root  of  the  mat- 


ter or  the  consideration,  so  that  it 
would  render  the  carrying  out  of  the 
rest  of  the  contract  a  thing  different 
in  substance  from  what  the  parties 
have  stipulated  for.^ 

The  rights  of  the  parties  are  to  be 
determined  not  according  to  the  event, 
but  in  view  of  the  circumstances  exist- 
ing at  the  time  the  promisor  refuses 
or  becomes  unable  to  proceed.^ 

The  courts  are,  however,  entitled  to 


States  and  Spain,  and,  on  account  of 
the  danger  of  loss  of  its  steamers 
through  seizure  by  the  naval  forces  of 
Spain,  the  defendants  discontinued 
the  operation  of  its  line  of  ships.  The 
court  said  it  was  only  where  hostilities 
exist  between  the  country  to  which  the 
vessel  belongs  and  the  country  for 
which  it  is  bound  that  the  contract  of 
affreightment  is  dissolved;  and  that 
even  had  international  complications 
rendered  transportation  more  hazard- 
ous, the  contract  would  have  been  un- 
impaired, and  the  defendant  would 
have  been  compelled  to  submit  to  the 
increased  peril. 

The  owners  of  a  vessel  are  bound  to 
perform  the  voyage  for  which  they 
have  chartered  the  vessel,  or  to  pay 
damages  for  their  failure  to  do  so,  not- 
withstanding the  voyage  would  ex- 
pose the  vessel  to  the  risk  of  being 
sunk  by  a  submarine,  where  it  appears 
that  commerce  was  not  suspended  be* 
cause  of  the  submarine  warfare,  but 
on  the  contrary  vessels  owned  by 
citizens  of  both  neutral  and  belliger- 
ent countries  sailed  continuously  in 
the  waters  in  which  that  warfare  was 
being  waged.  Piaggio  v.  Somerville 
(1919)  —  Miss.  — ,  80  So.  342. 

The  existence  of  a  state  of  war  does 
not  affect  the  running  of  interest  on 
an  ascertained  balance  of  account 
owing  to  the  Citizen  of  a  neutral  coun- 
try, if  during  such  time  remittance 
might  have  been  made  with  safety. 
Crawford  v.  Willing  (1808)  4  Dall. 
(U.  S.)  286;  1  L.  ed.  886. 

In  Ashmore  v.  Cox  [1899]  1  Q.  B. 
(Eng.)  436,  68  L.  J.  Q.  B:  N.  S.  72,  15 
Times  L.  R.  55,  4  Com.  Cas.  48,  it  was 
held  that  the  defendant,  who  agreed  to 
sell  to  the  plaintiff  250  bails  of  Manila 
hemp,  shipment  to  be  made  from  a 
port  in  the  Philippine  Islands  **by 
sailer  or  sailers  .  .  .  between  May 
1  and  July  81, 1898,^'  had  assumed  the 
absolute  responsibility  of  complying 
with  the  contract  as  to  the  date  and 
method  of  shipment,  and  was  not  ex- 
3  A.L.R.— 3 


cused  from  nonperformance  by  the 
fact  that  shipment  by  sailer  between 
the  dates  named  became,  in  a  mercan- 
tile sense,  impossible  because  of  the 
Spanish- American  War;  it  appearing, 
however,  that  there  was  a  shipment 
between  the  dates  named  which  would 
have  satisfied  the  contract  had  it  been 
made  for  or  obtained  by  the  defendant.^ 
And  it  was  held  that  a  tender  of  hemp 
shipped  on  September  15th  by  steam- 
ship, although  the  vessel  was  expected 
to  arrive  about  the  time  the  hemp 
would  arrive  if  shipped  on  a  sailer 
between  the  dates  named  in  the  con- 
tract, was  not  such  a  tender  as  the  con- 
tract required,  so  as  to  constitute  a  de- 
fense to  an  action  for  damages. 

See  also,  as  supporting  the  state- 
ment made  in  the  text,  Foster's 
Agency  v.  Romaine,  in  note  62,  infra. 

**The  mere  circumstance  that  the 
contractors  might  lose  money  if  re- 
quired to  resume  performance  after 
an  interruption  occasioned  by  an  act 
of  government  will  not  suffice  to  ter- 
minate the  contract.  Metropolitan 
Water  Bd.  v.  Dick,  K,  &  Co.  [1917]  2 
K.  B.  (Eng.)  1,  115  L.  T.  N.  S.  448,  af- 
firmed  in  [1918]  A.  C.  119,  8  B.  R.  C. 
483,  117  L.  T.  N.  S.  766,  87  L.  J.  K.  B. 
N.  S.  870,  23  Com.  Cas.  148,  34  Times 
L.  R.  113,  16  L.  G.  R.  1,  [1917]  W.  N. 
352,  82  J.  P.  61. 

**See  observations  of  Scrutton,  L. 
J.,  in  Metropolitan  Water  Bd.  v.  Dick, 
K.  &  Co.  [1917]  2  K.  B.  (Eng.)  1,  115 
L.  T.  N.  S.  448,  and  in  Leiston  Gas  Co. 
V.  Leiston-cum-Sizewell  Urban  Dist. 
Council  [1916]  2  K.  B.  (Eng.)  428,  8 
B.  R.  C.  559,  85  L.  J.  K.  B.  N.  S.  1759, 
115  L.  T.  N.  S.  172,  80  J,  P.  385,  82 
Times  L.  R.  588,  60  Sol.  Jo.  554,  14  L. 
G.  R.  922. 

^Subsequent  events  must  not  be 
taken  into  consideration  in  determin- 
ing whether  a  party  was  justified  in 
refusing  to  proceed  with  the  perform- 
ance of  his  contract,  the  question  be- 
ing whether,  in  view  of  the  circum- 
stances existing  at  the  time,  the  re- 
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take  into  account  the  real  duration 
of  the  interruption  as  proved  by  the 
facts  which  have  happened  since  the 
commencement  of  the  action.^^ 

The  broad  statement  has  been  made 
that  impossibility  of  performance  due 
to  a  foreign  war  is  no  excuse,^''  bat 
this  is  not  unqualifiedly  true.  What 
is  true  is,  that  illegality  of  perform- 
ance oecaaioned  by  the  act  of  a  for- 


eign state  is  bo  ^iceuse  where  the  oon* 
tract  is  not  governed  by  the  laws  of 
such  6tate^,and  that, a  foreign  war  will 
not  exonerate  the.  promisor  unless  he 
can  show  that  immunity  from  such  in- 
terference was  an  implied  condition  of 
his  undertaking.^^ 

A  hpstile  blockade  of  a  port  of  de* 
parture,  preventing  the  performance 
Qf  a  contract  of  affreightment,   haa 


fusal  was  justified.  Liston  v.  The 
Carpathian  [1916]  2  K.  B.  (Bng.)  42, 
84  L- ).  K.  B.  N.  S.  1135, 112  L.  T.  N.  S. 
994,  20  Com.  Cas.  224,  13  Asp.  Mar.  L. 
Cas.  70,  31  Times  I^.  R.  226,  [1915]  W. 
N.  102. 

Commercial  men  must  not  be  asked 
to  wait  till  the  end  of  a  long  day  tp 
find  out,  from  what  in  fact  happens, 
whether  they  are  bound  by  a  contract 
or  not;  they  must  be  entitled  to  act  on 
reasonable  probabilities  at  the  time 
when  they  are  called  upon  to  make  up 
their  minds,  Embiricos  v..  Reid 
[1914]  3  B;.  B.  (Eng.)  45,  83  L.  J.  K. 
B.  N.  S.  1348,  111  L.  T.  N,  S,  291,  2  Asp. 
Mar.  U  Cas.  513,  19  Com.  Cas.  263,  30 
Times  K  R.  451. 

When  two  nations  formally  proclaim 
the  existence  of  a  state  of  war  be- 
tween themselves,  parties  whose  con- 
tracts are  affected  thereby  are  not 
bound  to  wait  for  a  reasonable  time  to 
see  whether  the  belligerents  may  think 
better  of  it  and  make  peace«  but  may 
avail  themselves  of  the  rights  re- 
served by  them  under  their  contracts 
in  such  circumstajicest*  The  Styria 
(1899)  41  C.  C.  A.  639,  101  Fed.  728, 
modified  on  other  grounds  in  (1902) 
186  U.  S.  1,  46  L,  ed.  1027,  22  Sup.  Ct. 
Rep.  731. 

The  continuance  of  a  state  of  war  is 
too  uncertain  to  be  regarded  as  tem- 
porary. Per  Cozens-Hardy,  J^I.  R.,  in 
Metropolitan  Water  Bd.  v.  Dick,  K.  & 
Co..  [1917]  2  K.  B.  (EJng.)  1,  115  L.  T. 
N.  S.  448.  See  also,  to  the  same  effect, 
Allanwildb  Transport  Corp.  v. 
Vacuum  Oil  Co.  (reported  herewith) 
^nte,  15. 

The  time  to  ascertain  whether  the 
adventure  has  been  frustrated  by  the 
requisitioning  of  a  chartered  steam- 
ship is  when  the  requisition  is  made. 
Heilgers  &  Co.  v. .  Cambrian  Steam 
Nav,  Co,  (1917)  33  Times  L.  R.  (Eng.) 
349,  affirmed  in  [1917]  34  Times  L,  R. 
72. 

Whether  a  time  charter  party  is  de- 
termined by  a  requisition  of  the  vessel 


by  the  government  during  its  currency 
does  not  depend  upon  the  actual,  dura- 
tion of  the  timci  during  which  the  ves- 
sel continues  under  requisition,  but 
upon  the  probability  at  the  time  of 
the  requisition  that  the  charterer  will 
be  deprived  of  the  iise  of  the  vessel 
during  the  remainder  of  the  term. 
Countess  of  Warwick  S,  S.  Co.  v.  Le 
Nickel  Soci^t6  Anonyme  .  [1918]  1  K. 
B.  (Eng.)  372,  8  B.  R,  C.  546, 118  L.  T. 
N.  S.  196,  87  t.  J.  K.  B.  N.  S.  809,  23 
Com.  Cas.  231..      . 

*^  Metropolitan  Water  Bd.  v.  Dick,  K- 
&  Co.  [1917]  2  K.  B.  <Em.)  1, 115  L.  T. 
N.  S,  448,  affirmed  in  [1918]  A.  C.  119, 
8  B.  R.  C.  483,  117  L.  T.  N.  S.  766,  87 
L.  J.  K.  B.  N.  S.  370,  23  Com.  Cas.  148, 
34  Timps  L.  R.  113,  16.  L.  G.  R.  1, 
£1917]  W.  N.  352,  82  J.  P.  61, 

*"'  See  Richards  &  Co.  v.  Wreschne^ 
(1915)  156  N.  Y.  Supp.  1054,  affirmed 
without  opinion  in  (1916)  174  App. 
Div.  484,  158  N.  Y.  Supp.  11?9;  Stand- 
ard Silk  Dyeing  Co.  v..  RoessZer  &  p. 
Chemical  Co.  (1917)  244  Fed.  350. 

"  In  an  action  for  failure  to  deliver 
hemp  sold  by  the  defendants  to  the 
plaintiff,. to  be  shipped  on  certain  ves- 
sels before  a  specified  date,  it  was  held 
not  a  defense  that  the  defendants  had 
prepared  the  hemp  for  shipment,  and, 
while  it  was  being  carried  in  the  light- 
ers to  the  place  of  loading,,  it  was 
^eize^d.by  the  Russian  government  and 
confiscated  as  British  property, .and 
that  the  vessels  which  were  to  have 
taken  it  were  obliged  to  put  to  sea  to 
avoid  the  embargo.  Splidt  v.  Heath 
(1809)  2  Campb.  (Eng.)  57,  note,  11 
Revised  Rep.  663.  Lord  Ellenborough 
.said  that  the  case  was  governed  by  At- 
kinson V.  Ritchie  (1809)  10  East,  530, 
103  Eng.  Reprint,  877,  10  Revised  Rep. 
372,  set  forth  infra,  which  was  like- 
wise a  case  of  extreme  hardship,  and 
as  the  defendants  had  absolutely  en- 
gaged that  the  hemp  should  be 
shipped,  they  were  liable  for  failure  to 
perforni  the  contract,  froni  whatever 
cause  it  was  due. 
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been  held  merely  to  suspend,  and  not 
to  dissolve,  the  contract.^ 

The  fact  that  a  sellei^s  contemplated 
source  of  supply  is  shut  off  by  a'n  in- 
terruption of  the  usual  modes  of  trans- 
portation by  war,**  or  by  a  grovem- 
mental  restriction  on  exportation,*^ 
will  not  excuse  delay  or  failure  to  per- 
form unless  he  can  show  t^at  the  ob- 
taining of  a  supply  from  such  sources 
was  an  implied  condition  t>f  his  obliga- 
tion, and  that  the  interruption  of  such 
supply  rather  than  the  depletion  of 
his  stock  by  subsequent  salesr  was  th^ 
cause  of  his  default.^ 

It  has  been  held  that  a  contract  for 
the  sale  of  a  quantity  of  sugar  to  be 
delivered  at  a  German  port  either  on 
board  a  vessel  or  at  a  designated 
warehouse,  at  the  purchaser's  option, 
cannot  be  considered  as  subject  to  the 
implied  condition  that  it  shall  be  pos- 
sible to  export  the  sugar,  though  such 
contract  was  entered  into  by  the  par- 
ties in  ignorance  of  the  fact  that  the 
German  government  had  placed  an  em- 


bargo on  the  export  of  sAigar.^  And 
a  tender  of  sugar  warehoused  in  Ham- 
burg is  effectual  to  close  an  executory 
contract  for  the  sale  of  sugar  f.ab. 
Hamburg,  although  when  the  tender 
was  made  exportation  of  sagar  had 
been  prohibited  by  the  German  gov- 
ernment; since  the  embargo  might 
have  proved  merely  to  be  a  temporary 
measure  and  removed  at  ovce,  or  the 
buyer  might  have  been  oontmit  to  take 
delivery  in  warehouse,  and  not  export 
for  a  time.** 

The  war  measures  embodied  in  the 
rules  of  the  Milling  Division  of  the 
United  States  Food  Administration 
constitate  no  defense  to  an  aetion  for 
the  breach  of  a  contract  to  purchase 
flour,  such  regulations  not  .operating^ 
nor  being  intended  to  operate,  to  in- 
validate prior  contracts.^ 

It  is  no  defense  to  an  action  for 
rent  that  the  lessee  was  dispossessed 
by  a  hostile  army;  since,  when  a  party 
by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to 


>.  ■  I  ■ «.  ■  i 


«» Palmer  V.  Lorillacd  (1819)  16 
Johns.  (N.  YO  348;  Ogden  v.  Barker 
(1820)  18  Johns.  (N.  Y.)  87, 

•^  Where  a  purchaser  of  Finland 
birch  timber  to  be  delivered  f  .o.b.  at  a 
British  port,  under  a  contract  made 
before  the  outbreak  of  war,  was  un- 
aware that  no  stocks  of  Finland  tim- 
ber were  held  in  England,  and  that  the 
invariable  practice  was  to  ship  Fin- 
land timber  direct  from  Finnish  ports, 
no  condition  can  be  implied  that  the 
contract  was  made  subject  to  the  sell- 
er's ability  to  obtain  shipments  of 
timber;  and  the  sellers  are  liable  in 
damages  although  their  failure  to  de- 
liver the  timber  in  accordance  with 
their  bargain  was  due  to  the  war. 
Blackburn  Bobbin  Co.  v.  T.  W.  Allbn 
&  Sons  (reported  herewith)  ante,  11, 
affirming  [1918]  1  K.  B.  540,  84  Times 
L.  R.  266,  118  L.  T.  N.  S.  222,  23  Com. 
Gas.  271. 

In  Jacobs  v.  Credit  Lyonnais  (1884) 
L.  R.  i2  Q.  B.  Div.  (Eng.)  58^,  53  L. 
J.  Q.  B.  N.  S.  156,  50  L.  T.  N.  S.  194, 
32  Week.  Rep.  761,  1  Eng.  Rul.  Cas. 
338,  it  was  held  that  nonperformance 
of  an  English  contract  for  the  ship- 
ment of  Algerian  esparto  to  England 
was  not  excused  by  the  fact  that  the 
shipper  was  unable  to  perform  the 
contract,  owing  to  war  in  Algeria,  al- 
though, by  the  Fi'ench  law  prevailing 


in  that-  country,  this  shipper  would 
thereby  have  been  excused. 

*iAn  embargo  placed  by  the  Cana- 
dian and  British  governments  upon 
the  exportation  of  grain  sacks  from 
Canada  is  no  defense  to  an  action  for 
damages  for  the  seller's  delay  in  de- 
livering them,  where,  though  the  sell- 
er's office  was  in  Canada,  the  contract 
did  not  mention  the  place  from  which 
shipment  was  to  be  made.  Thomson 
&  S.  Co.  v.  Evans,  Coleman,  4i  Evans 
(1918)  100  Wash.  277, 170  Pac.  678. 

^  A  seller  who  has,  at  the  time  of 
entering  into  a  contract  for  the  sale 
of  goods  to  be  delivered  in  instal- 
ments from  time  to  time,  a  quantity  on 
hand  more  than  sufficient  to  implement 
the  contract,  cannot  be  heard  to  com- 
plain that  by  reason  of  a  cutting*  off  of 
the  supply  by  the  war,  and  its  sales 'to 
other  buyers,  it  finds  itself  unable  to 
meet  the  demands  of  the  purchaser. 
Standard  Silk  Dyeing  Co.  v.  Roessler 
&  H.  Chemical  Co.  (1917)  244  Fed.  250. 

*•  Smith,  Coney,  &  Barrett  v.  Beck- 
er, G.  St  Co.  [1916]  2  Ch.  (Eng.) 
86,  8  B.  R.  C.  4S2,  84  L.  J.  Ch.  N.  S.  865» 
112  L.  T.  N.  S.  914,  31  Times  L.  R.  151. 

••Jager  v.  Tolme  [1916]  1  K.  B. 
(Eng.)  dS9,  85  L.  J.  K.  B.  N<  S.  1116, 
114  L.  T;  IsT.  S.  647,  32  Times  L.  ft.  291. 

wj.  C.  Lysle  Mill.  Cq.  v.  Sharp 
(1918)  —  MOi  App.  ^.  207  S.  W.  IZ. 
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make  it  good  if  he  may,  notwithstand- 
ing any  aecident  by  inevitable  neces- 
sity, because  he  might  have  provided 
against  it  by  his  contract.*^ 
\  The  basis  of  a  pre-war  contract  to 
carry  cement  by  sea  from  the  Thames 
to  the  Forth  at  a  freight  which  was 
fixed  at  a  low  rate  in  view  of  the  fact 
that  cargoes  of  coal  were  available  for 
the  return  trip  is  not  destroyed  be- 
cause»  in  consequence  of  war»  the 
ports  from  which  the  coal  was  usually 
carried  have  been  closed,  leading  to  a 
congestion  and  consequent  delay  at 
the  ports  where  coal  could  be  loaded, 
and  governmental  restrictions  have 
been  on  the  movement  of  ships,  oc- 
*basioning  further  delay,  which  added 
some  four  days  to  the  time  usually  oc- 
cupied on  the  voyage,  and  the  voyage 
is  attended  by  danger  of  attack  by 
submarines.** 

•  The  charterer  of  a  British  ship  to 
carry  cargo  to  such  of  certain  Euro- 
pean ports  as  he  may  designate  is  not 
justified,  by  the  breaking  out  of  war 
between  Great  Britain  and  Germany, 
in  refusing  to  load  a  cargo,  where  it 
appeared  that  none  of  the  named 
ports  were  blockaded,  and  that  other 
vessels  carried  cargoes  safely  at 
about  the  same  time,  notwithstanding 
the  war  greatly  increased  insurance 
rates  and  disorganized  the  usual  ar- 


rangements by  which  exporters  ob* 
tained  pay  for  their  goods.** 

Where  the  master  of  a  ship  con- 
tracted to  load  a  full  cargo  of  goods 
at  St.  Petersburg  for  transportation  to 
England,  it  was  held  not  a  defense  to 
an  action  for  a  breach  of  the  charter 
party,  in  that  the  ship  sailed  from  St. 
Petersburg  with  only  half  a  cargo, 
that  the  nonperformance  was  due  to  a 
bona  fide  apprehension,  which  was 
reasonable  and  well  grounded,  that 
the  Russian  government  intended  to 
lay  an  embargo  on  all  British  vessels, 
which  might  take  effect  immediately, 
and  that  the  embargo  was  in  fact  laid 
six  weeks  later.** 

The  right  of  a  broker  negotiating  a 
time  charter  to  a  commission  upon  the 
gross  amount  of  the  charter  is  not  af- 
fected by  the  fact  that  the  charter  was 
thereafter  nullified  by  the  breaking 
out  of  war,**  or  by  the  requisitioning 
of  the  vessel  by  the  government.*^ 

Where,  after  the  outbreak  of  the 
European  war,  the  defendant,  a  musi- 
cian, agreed  to  pay  the  plaintiff  a  com- 
mission for  procuring  for  her  an  en- 
gagement for  performances  in  Austra- 
lia, it  being  provided  that  should  the 
engagement  not  be  fulfilled,  owing  to 
default  on  the  part  of  the  defendant 
other  than  illness,  the  commission 
should  be  payable  as  if  the  engage- 
ment had  been  fulfilled,  it  was  held 


»*  Paradine  v.  Jane  (1647)  Aleyn,  26, 
82  Eng.  Reprint,  897. 

**  Associated  Portland  Cement  Man- 
ufacturers V.  William  Cory  &  Son 
(1915)  81  Times  L.  R,  (Eng.)  442. 

•*  Fumess  W.  &  Co.  v.  Louis  Miller 
&  Co.  (1916)  232  Fed.  189. 

»» Atkinson  v.  Ritchie  (1809)  10 
East,  530,  103  Eng.  Reprint,  877,  10 
Revised  Rep.  872.  The  court  consid- 
ered that  there  was  nothing  in  the 
case  to  take  it  out  of  the  general  rule 
that  one  is  liable  on  an  absolute  con- 
tract, notwithstanding  an  unexpected 
contingency  interferes  with  perform- 
ance. 

Although  the  question  was  not  di- 
rectly presented  for  decision,  Lord  El- 
lenborough,  in  Sjoerds  v.  Luscombe 
(1812)  16  East,  201,  104  Eng.  Reprint, 
1065,  was  of  the  opinion  that  an  em- 
bargo in  a  foreign  port,  which  pre- 
vented a  party  from  complying  with  an 
express,  unqualified  contract  to  fur- 


nish a  cargo  at  that  port,  would  not 
relieve  him  from  obligation. 

**Vellore  S.  S.  Co.  v.  Steengrafe 
(1915)  143  C.  C.  A.  514,  229  Fed.  394. 

*^  Under  a  provision  in  a  charter 
party  that  on  defendant's  signing 
(ship  lost  or  not  lost)  there  should  be 
due  to  the  broker  through  whom  the 
charter  party  was  effected  a  commis- 
sion on  the  estimated  gross  amount  of 
hire,  and  also  providing  that  if  the 
ship  should  be  requisitioned  by  the 
owner's  government  the  charter  party 
should  thereby  be  canceled,  the  brok- 
er may  recover  the  stipulated  commis- 
sion, notwithstanding  the  ship  has 
been  requisitioned;  and  the  contract 
may  not  be  varied  by  proof  of  a  cus- 
tom that  brokers  should  receive  com- 
mission only  on  hire  actually  earned 
under  the  charter  party.  Walford  v. 
Les  Affreteurs  Reunis  Soci^t6  Anony- 
me  [1918]  34  Times  L.  R.  (Eng.)  572, 
reversing  (1918)  34  Times  L.  R.  356. 
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that  the  defendant  was  liable  on  the 
•contract^  notwithstanding  her  refusal 
to  go  to  Australia  for  fear  of  sub« 
marine  attacks  on  the  voyage.^ 

An  agreement  by  a  firm  of  stock- 
brokers to  pay  half  commissions  on 
all  business  introduced  by  the  other 
party»  and  providing  that  the  latter 
should  be  entitled  to  draw  on  pay  day 
of  each  settlement  of  the  London 
Stock  Exchange  a  certain  sum  on  ac« 
count,  to  which  he  was  to  be  entitled 
whether  his  commission  should 
amount  to  so  much  or  not»  has  been 
held  to  be  subject  to  an  implied  con- 
dition that  the  stock  exchange  should 
remain  open;  and  accordingly,  where 
the  stock  exchange  was  closed  on  ac- 
count of  the  war,  the  brokers  werei 
held  not  bound  to  pay  such  min- 
imum.** 

A  contract  for  the  construction  of  a 
waterworks  reservoir  to  be  completed 
within  six  years,  and  involving  an  ex- 
penditure of  approximately  £670,0009 
is  subject  to  an  implied  term  or  eon« 
dition  that  the  liability  of  perform- 
ance shall  cease  in  the  event  of  law- 
ful action  of  the  government,  the  ef- 
fect of  which  is  to  iAipose  a  delay 
more  than  temporary  and  of  uncer- 
tain duration;  so  that  where  the  ac-> 
tion  of  the  Minister  of  Munitions,  un- 
der powers  conferred  upon  him  by  law, 
in  ordering  the  contractor  to  cease 
work  and  to  dispose  of  a  large  portion 
of  his  equipment  to  the  owners  of  cer- 
tain munition  factories,  has  occa- 
sioned a  steppage  of  indefinite  dura- 
tion, the  contract  is  at  an  end.^ 

A  contract  of  emplojrment,  first,  for 
a  preliminary  period  of  twelve  months, 


and,  if  not  then  terminated,  for  five 
years  from  the  end  of  the  preliminary 
period,  has  been  held  not  to  be  dis- 
solved by  the  internment,  for  the 
period  of  one  month,  of  the  employee, 
who,  though  bom  in  Germany,  was  re-^ 
leased  by  reason  of  his  being  an  Alsa- 
tian of  French  extraction  with  anti- 
Grorman  sympathies,  the  interruption 
thereby  occasioned  not  being  sufficient 
to  cause  a  substantial  frustration  of 
the  business  engagement.^ 

Where  the  parties  are  shown  to  have 
contracted  with  reference  to  the  ex- 
istence of  a  state  of  war,  there  is,  of 
course,  no  basis  for  reading  into  the 
contract  an  implied  reservation  in 
ease  of  difficulty  or  impossibility  of 
performance  occasioned  by  war  con- 
ditions.^ Thus,  it  is  no  defense  to  an 
action  on  a  charter  party  for  nonper- 
formance that  the  port  of  destination 
was  in  a  state  of  blockade,  if  the  de- 
fendant knew  the  fact  at  the  time  of 
entering  into  the  charter  party .^''^  And 
performance  of  a  contract  made  dur- 
ing war,  the  parties  to  which  were 
mindful  of  its  existence  and  con- 
tracted with  reference  to  it,  is  not  ex- 
cused by  an  abnormal  rise  in  ocean 
freights,  rendering  its  performance 
unprofitable.^  And  it  has  been  held 
that  the  disturbing,  unsettled,  and  ir- 
regular conditions  affecting  cable 
service  to  European  points  due  to  the 
war  will  not  relieve  the  cable  com- 
pany, in  an  action  to  recover  the  usual 
charges  for  transmitting  and  deliver- 
ing messages,  from  proving  the  fact 
of  delivery.^ 

In  some  cases  conditions  occasioned 
by  war  have  been  held  to  excuse  non- 


••  Foster's  Agency  v.  Romaine 
(1916)  32  Times  L.  R.  (Eng.)  331. 

••Berthoud  v.  Schweder  (1916)  31 
Times  L.  R.  (Eng.)  404 

•*  Metropolitan  Water  Bd.  v.  Dick, 
K.  &  Co.  [1918]  A.  G.  (Eng.)  119,  8  B. 
B.  C.  483,  87  L.  J.  K.  B.  N.  S.  370,  23 
Com.  Gas.  148,  34  Times  L.  R.  113^  16 
L.  G.  R.  1,  117  L.  T.  N.  S.  766  [1917] 
W.  N.  352,  82  J.  P.  61. 

^Nordman  v.  Rayner  (1916)  33 
Times  L.  R.  (Eng.)  87. 

^^  A  contracting  party  cannot  claim 
to  have  been  released  from  its  obliga- 
tion by  the  breaking  out  of  war,  where 
the  agreement  contemplated  the  state 


of  war  and  the  parties  contracted  with 
reference  to  its  consequences.  Smith 
V.  Morse  (1868)  20  La.  Ann.  220. 

•^Mederios  v.  Hill  (1832)  8  Bing. 
231,  131  Eng.  Reprint,  390,  1  Moore  & 
S.  311,  5  Car.  &  P.  182,  1  L.  J.  C.  P.  N, 
S..77. 

^•Bolckow  V.  &  Co.  V,  Compania 
Minora  De  Sierra  Minora  (1916)  115 
L.  T.  N.  S.  (Eng.)  745,  33  Times  L.  R. 
Ill,  86  L.  J.  K.  B.  N.  S.  489. 

*  Commercial  Cable  Co.  v.  Philipp 
Bauer  Co;  (1918)  102  Misc.  699,  169 
N.  Y.  Supp.  450,  reversing  (1917)  100 
Misc.  663,  165  N.  Y.  Supp.  399,  which 
held  that  under  the  circumstamees  the 
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performahce»  on  the  ground  that  the 
promisor's  undertaking  must  be  re^ 
garded  as  subject  to  an  implied  tiaali- 
Aeation  to  that  effect. 

Thus  a  contract  for  a  transatlantic 
passage  is  reasonably  to  be  inter*- 
preted  as  subject  to  provisions  relat* 
ing  to  '  governmental  direction  and 
acts,  as  well  as  to  interference  by  con- 
ditions of  war,  particularly  if  set  forth 
on  the  ticket;  and  a  passenger  who 
ran  the  risk  of  a  declaration  of  war, 
by  his  presence  in  a  foreign  country, 
cannot  claim  breach  of  contract, 
where  the  voyage  was  abandoned  be^ 
cause  of  the  mebilization  of  members 
of  the  crew,  the  restraint  upon  the 
sailing  of  boats  that  might  be  needed 
by  the  government^  and  a  constructive 
seizure  of  the  supply  of  coal.*^ 

A   contract    between    residents'   of 

Great  Britain  for  the  sale  of  a  quan-r 

tity  of  aluminium  to  be  shipped  by  the 

seller  to  a  foreign  country  at  a  price 

including  the  cost  of  freight,  at  a  time 

when  there  was,  to  the  knowledge  of 

both  parties,  a  governmental  prohibi- 
■  .....     ■.■-,,..,       ■      ,       .,   ■        ... 

risk  of  delayed  service  and  impossibil- 
ity of  delivery  was  assumed  by  the 
sender. 

■"^  Foster  v.  Compagnie  Prancaise  de 
Navigation  k  Vapeur  (1916)  237  Fed. 
858. 

''^  Anglo-Russian  Merchant  Traders 
V.  John  Batt  &  Co.  [1917]  2  K.  B. 
(Eng.)  679.  It  was  said  by  Viscount 
Reading,  Ch.  J.:  "The  buyers  con- 
tend that  the  implied  obligation  is 
that  the  sellers  will  obtain  a  license  to 
ship,  and  that  if  they  do  not  they  will 
pay  damages.  That  is  to  say,  that  the 
obligation  to  ship  is  absolute.  In  my 
opinion,  if  it  were  an  absolute  obliga- 
tion, it  would  be  contrary  to  the  law  of 
England  which  governs  this  case. 
There  was  at  the  time  of  making  the 
contract,  and  at  all  material  times,  a 
prohibition  against  the  export  of  alum- 
inium except  under  a  license.  If  a  li- 
cense cannot  be  obtained  aluminium 
cannot  be  shipped,  and  I  cannot  see 
Why  the  law  should  imply  an  absolute 
obligation  to  do  that  which  the  law 
forbids.  A  shipment  contrary  to  the 
prohibition  would  be  illegal,  and  an 
absolute  obligation  to  ship  could  not 
be  enforced.  I  cannot  agree  that,  in 
order  to  give  to  the  contract  its  busi- 
ness efficacy,  it  is  a  necessary  implica- 
tion that  the  sellers  undertook  an  ab* 


tion  of  the  export  of  aluminium  except 
on  license  granted  by  the  British  gov- « 
ernment,  does  not  impose  upon  the 
seller  dn  iabsolute  obligation  to  ship  or 
pay  damages  in  default  of  shipment, 
but  is  subject  to  the  implied  condition 
that  an  export  license  should  be  ob- 
tained; and  accordingly  the  seller  is 
not  liable  where  he  has  used  reason- 
able diligence  to  obtain*  a  license,  but 
without  success.''^ 

A  provision  in  a  charter  party  that 
the  cargo  shall  be  consigned  to  the 
Netherlands  Overseas  Trust  imposes 
upon  the  charterer  the  obligation  to 
obtain  the  consent  of  the  trust  to  such 
consignment,  without  which  the  vessel 
would  not  be  allowed  by  the  British  to 
pass.''* 

A  purchase  of  advertising  space  in 
a  program  of  international  yacht  races 
has  been  held  to  be  subject  to  an  im- 
plied condition  that  the  races  shall 
take  place,  and  the  advertiser  is  not 
liable  where  the  races  were  called  off 
on  account  of  war.''* 

The  doctrine  of  commercial  f  ru9tra- 

solute  obligation  to  ship  whether  a 
license  was  or  was  not  obtained.  A 
party  to  a  contract  may  warrant  that 
he  will  obtkin  a  license,  but  no  such 
term  can  be  implied  in  this  case.  The 
reasonable  view  of  the  contract,  in  my 
opinion,  having  regard  to  the  statement 
in  The  Moorcock  (1889)  L.  R.  14  Prob. 
Div.  (Eiig.)  68,  58  L.  J.  Prob.  N.  S.  73, 
60  L.  T.  N.  S.  654,  37  Week.  Rep.  439, 
6  Asp.  Mar.  L.  Cas.  373,  is  that  the  sell- 
ers sold  subject  to  their  being  able  to 
ship  under  a  license,  and  that  they  im- 
pliedly undertook  to  use  their  best  en- 
deavors to  obtain  a  license.  The  um- 
pire has  found  that  they  used  their 
best  endeavors,  the  failure  to  ship  be- 
ing due  to  their  inability  to  obtain  a 
license,  and  therefore  there  has  been 
no  breach  of  contract." 

■"The  Malcolm  Baxter,  Jr.  (1918) 
253  Fed.  486. 

^In  Alfred  Marks  Realty  Co.  v. 
Churchills  (1915)  90  Misc.  370, 153  N. 
Y.  Supp.  264,  it  was  held  that  the  pub- 
lishers of  a  "Souvenir  and  Program  of 
International  Yacht  Races"  could  not 
recover  for  the  insertion  of  an  adver- 
tisement in  such  publication,  to  be 
paid  for  "upon  publication  and  de- 
livery of  one  copy  of  the  same,"  where 
the  international  yacht  races  referred 
to  were  officially  called  off  because  of 
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tion  is  b|>pliciU>le  to  a  time  charter 
party,  and  ivvhether  it  is  to  b»  applied 
in  a  partieuiar  case  depends  npon  the 
ciBeumstanees.  The  main  considera- 
tion ia 'die  probable  length  of  the  total 
4cinrivsiion  of  use  of  the  vessel  as 
compared  with  the  unexpired  duration 
of  the  charter  party.''*  It  has  been 
h^d  that  the  object  of  a  charter  party 
for  a  Baltic  round  at  a  certain  rate  of 
hire  per  month  until  redelivered,  ex- 
cepting* arrests  and  restraint  of 
princes,  and  pnrriding  that*  no  voyage 
should  be  undertaken  l^at  would  in- 
volve risk  of  seizure  or  capture;  and 
that  in  the  event  of  Great  Britain  or. 
other  European  power  being  involved 
in  war  affecting  the  working  of  the 
steamnr  at  the  commencement  or  dur- 
ing the  currency  of  the  charter,  the 
<;harterer  should  have  the  option  of 
canceling  the  charter  or  insuring  tha 
steamer  against  all  war  risks  for  full 
value,-^was  frustrated  so  as  to  de- 
termine the  charter  party,  where  the 


breaking  out  of  the  European  War 
while  the  vessel  was  in  the  Gulf  of 
Finland  prevented  her  fr<ym  complfet- 
ing  her  voyage  for  an  indefinite  length 
of  time  J* 

Where  the  breaking  out  of  war  oper- 
ates tc  increase  the  risk  which  the 
promisor  has  undertaken,  perform- 
ance is  excused.  Thus,  a  carrier  may, 
upon  the  breaking  out  of  war,  properly 
discharge  a  contraband  cargo  at  an 
intermediate  port  where  to  proceed 
will  expose  it  to  risk  ef  seizure.^* 
And  a  ship  may  be  excused  from  pro- 
ceeding to  the  destination  designated 
by  the  charter  or  bill  of  lading  where 
at  the  time  of  its  turning  back  there 
were  reasonable  grounds  for  appre- 
hension that  to  do  so  would  expose  it 
to  the  risk  of  captui^,  though  the 
cargo,  being  the  property  of  a  neutral, 
would  not  run  ^uch  risk.''^  And  the 
charterers  of  a  vessel  are  not  entitled 
to  recover  compensation  on  account  of 
dela^  in  performing  the  voyage  where 


the  European  War,  even  though  the 
publishers  published  and  offered  for 
sale  copies  of  the  so-called  souvenir 
and  im>gram  prior  to  the  date  fixed 
for  the  event,  under  the  rule  that, 
where  the'  performance  of  an  agree- 
ment depends  upon  the  happening  of 
an  event  over  which  neither  party  has 
any  control,  an  implied  condition  will 
be  read  into  the  agreement  to  the  ef- 
fect that  the  contract  shall  be  abro- 
gated upon  the  nonhappening  of  such 
an  event. 

Another  decision  tp  the  same  effect 
is  Alfred  Marks  Realty  Co.  v.  Hotel 
Hermitage  Co.  (1915)  170  App.  Div. 
484,  166  N*  Y.  Supp.  179. 

'*See  II.  b,  ante. 

''•Scottish  Nav.  Co.  v.  W.  A.  Souter 
A  Co.  [1917]  1  K.  B.  (Eng.)  222, 115  L. 
T.  N.  S.  812,  83  Times  L.  R.  71,  61  Sol. 
Jo.  85,  22  Com.  Gas.  154,  reversing  the 
judgment  of  Sankey,  J.,  in  the  case  of 
the  same  name  reported  in  [1916]  1  K. 
B.  675,  and  of  Bailhache,  J.,  in  Admir^ 
al  Shipping  Co.  v.  Weidener,  H.  &  Co. 
[1916]  1  K.  B.  (Eng.)  429. 

^Nobers  Explosives  Co.  v.  Jenkins 
[1896]  2  Q.  B.  (Eng.)  826,  65  L.  J.  Q. 
B.  N.  S.  -638,  75  L.  T.  N.  S.  168,  8  Asp. 
Mar.  L.  Cas.  181. 

^Duncan  v.  Koster  (1872)  L.  R.  4 
P.  C.  (Eng.)  171,  41  L.  J.  Prob.  N.  S. 
57,  26  Lu  T.  N.  S.  48,  8  Moore,  P.  C.  C. 


N.  S.  411,  17  Eng.  Reprint,  866,  20 
Week.  Rep.  421. 

In  The  Kronprinzessin  Cecelle 
(North  German  Lloyd  v.  Guaranty 
Trust  C:o.)  (1917)  244  U.  S.  12,  61 
L.  ed.  960,  37  Sup.  Ct.  Rep.  490, 
reversing  (1916)  151  C.  C.  A.  518, 
288  Fed.  668,  which  reversed  (1916) 
228  Fed.  946,  it  was  held  that  per- 
formance of  a  contract  of  carriage 
from  New  York  to  Plymouth,  Eng- 
land, evidenced  by  a  bill  of  lading 
in  the  usual  form,  and  not  shown 
to  have  been  entered  into  with  a  view 
to  war,  was  excused,  where  the  master 
of  a  German  steamship,  knowing  war 
to  be  imminent,  and  having  received  a 
wireless  message  from  the  directors  of 
the  steamship  company  stating  that 
war  had  broken  out,  turned  back  when 
distant  from  Plymouth  about  1,070 
miles,  and  he  had  then  proceeded 
about  as  far  as  he  could  with  coal 
enough  to  return  if  that  should  prove 
needful,  although  war  had  not  in  fact 
been  declared,  and  if  nothing  unfore* 
seen  had  happened  he  might,  in  fact, 
have  delivered  the  shipment  and  es- 
caped capture  by  the  margin  of  a  few 
hours. 

It  would  seem  that  the  probability 
must  be  so  strong  as  to  be  equivalent 
to  certainty.  Compare  cases  in  foot- 
note 42,  supra. 
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such  delay  was  occasioned  by  a  rea- 
sonable apprehension  of  capture.*" 

Of  course,  where  the  risk  is  not  in 
fact  increased,  the  rule  is  inapplicable. 
Thus,  performance  of  a  neutral's  con- 
tract to  carry  to  a  blockaded  port  is 
not  excused  where  the  blockade  is  not 
actual  and  effective.''* 

Seamen  signing  for  a  peaceful  com- 
mercial voyage  are  justified,  under  the 
principle  above  stated,  in  refusing  to 
proceed  to  a  belligerent  port  with  a 
contraband  cargo,  where  there  is  rea- 
sonable itpprehension  of  capture  en 
route;  ^  and  seamen  who  have  en- 
gaged for  a  voyage  at  a  time  when 
risks  of  war  were  not  in  contempla- 
tion are  discharged  from  the  obliga- 
tion to  proceed  where  there  is  basis 
for  a  reasonable  apprehension  of  loss 


of  life  or  liberty.*^  And  where  the 
master  of  a  ship,  the  crew  of  which 
had  agreed  to  serve  on  an  ordinary 
trading  voyage,  had,  without  Uieir 
knowledge,  taken  on  contraband  of 
war  at  a  port  of  call,  and  the  ship  had 
been  captured  and  confiscated,  it  was 
held,  that,  as  the  shipowners  had, 
through  their  agent,  broken  the  con- 
tract of  hiring  by  materially  altering 
the  character  of  the  voyage,,  the  serv-^ 
ice  of  the  seamen  was  not  "ter- 
minated," within  the  meaning  of  §  158 
of  the  Merchant  Shipping  Act,  when 
the  ship  was  captured;  and  that  the 
plaintiff,  one  of  the  crew,  was  entitled 
to  recover  his  wages  up  to  the  date  of 
his  arrival  at  the  home  port,  and  dam- 
ages for  breach  of  the  agreement.** 
In  accordance  with  the  maxim  that 


^Anderson  v.  The  San  Roman 
(1878)  L.  R.  5  P.  C.  (Eng.)  301,  1 
Asp.  Mar.  L.  Cas.  608,  42  L.  J.  Prob.  N. 
S.  46,  28  L.  T.  N.  S.  381,  21  Week.  Rep. 
393. 

™  Balfour,  G.  &  Co.  v.  Portland  &  A. 
S.  S.  Co.  (1909)  167  Fed.  1010;  and  see 
also  Piaggio  v.  Somerville  (1919)  — 
Miss.  — ,  80  So.  342,  set  out  in  note  42, 
supra. 

•*  Palace  Shipping  Co.  v.  Caine 
[1907]  A.  C.  (Eng.)  386,  97  L.  T.  N.  S. 
587,  76  L.  J.  K.  B.  N.  S.  1079,  23  Times 
L.  R.  731,  9  Ann.  Cas.  526;  per  Lord 
Alverstone  in  Lloyd  v.  Sheen  (1906)  93 
L.  T.  N.  S.  (Eng.)  174, 10  Asp.  Mar.  L. 
Cas.  75;  Sibery  v.  Connelly  (1905)  94 
L.  T.  N.  S.  (Eng.)  198,  70  J.  P.  145,  22 
Times  L.  R.  174,  10  Asp.  Mar.  L.  Cas. 
221. 

In  O'Niel  v.  Armstrong  [1895]  2  Q. 
B.  (Eng.)  418,  73  L.  T.  N.  S.  178,  65  L. 
J.  Q.  B.  N.  S.  7,  14  Reports,  703,  8  Asp. 
Mar.  L.  Cas.  63,  one  who  engaged  to 
serve  for  a  fixed  sum  as  a  member  of  a 
crew  to  navigate  a  warship,  purchased 
by  the  Japanese  government  in  Great 
Britain,  to  Japan,  was  held  justified  in 
leaving  the  ship  before  completing  the 
voyage  upon  the  breaking  out  of  war 
between  Japan  and  China,  in  as  much 
as  the  consequences  of  such  declara- 
tion of  w^r  would  be  to  expose  him,  in 
the  event  of  his  continuing  the  voyage, 
to  greater  risks  than  those  he  had  con- 
tracted to  run;  and  that  he  was  enti- 
tled to  recover  the  stipulated  sum  not- 
withstanding the  voyage  was  not  com- 
pleted. 

"Seamen  who  have  engaged  for  a 
voyage  at  a  time  when  risks  of  war 


were  not  in  contemplation  are  dis- 
charged from  the  obligation  to  proceed 
where  there  is  basis  for  reasonable  ap« 
prehension  of  capture  or  of  danger 
from  mines.  Listen  v.  The  Carpathian 
[1915]  2  K.  B.  (Eng.)  42,  84  L.  J.  K. 
B.  N.  S.  1135,  112  L.  T.  N.  S.  994,  20f 
Com.  Cas.  224, 13  Asp.  Mar.  L.  Cas.  70^ 
31  Times  L.  R.  226  [1915]  W.  N.  102. 

A  contract  to  employ  a  seaman  for 
twelve  months  on  board  a  certain  Brit- 
ish vessel,  not  shown  to  have  been 
made  in  contemplation  of  other  than' 
ordinary  risks,  is  violated  where,  upon 
the  breaking  out  of  war  between  Peru 
and  Spain,  the  vessel  was  placed  under 
the  orders  of  a  Peruvian,  who  directed 
and  caused  her  to  act  in  concert  with 
two  ships  of  war  belonging  to  Peru 
and  engaged  ii|  actual  h<»tilities 
against  Spain,  and  so  exposed  the  crew 
to  the  danger  at  any  moment. of  the 
loss  of  their  liberty  or  of  their  lives. 
Burton  v.  Pinkerton  (1867)  L.  R.  2 
Exch.  (Eng.)  340,  36  L.  J.  Exch.  N.  S. 
137,  16  L.  T.  N.  S.  419,  15  Week.  Rep. 
1139. 

A  seaman  who  signed  articles  for 
three  years'  service  on  a  British  ves- 
sel is  justified,  upon  the  breaking  out 
of  war  between  Great  Britain  and 
Germany,  in  refusing  to  continue  to 
perform  his  contract  where  in  doing 
so  there  was  a  reasonable  probability 
that  he  would  incur  danger  from 
Grerman  naval  operations,  the  risk 
being  other  than  that  contemplated  by 
his  contract.  The  Epsom  (1915)  227 
Fed.  158. 

^  Austin  Friars  Steam  Shipping  Co. 
V.  Strack  [1905]  2  K.  B.  (Eng.)  315,  74 
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••freight  iS-the  mother  of  wages^*  a 
contract  for  the  hire  of  a  seaman  is 
(in  the  absence  of  a  statutory  provi- 
sion to  the  contrary)  annulled  when 
his  ship  is*  captured  by  an  enemy,'* 
though  afterward  ransomed ;  ^  but  if 
the  ship  !i^  recaptured  or  restored  he 
is  entitled  to  wages,  provided  he  has 
remained  on  the  ship.**^ 

A  seaman  may  recover  for  wages 
during  the  period  of  detention  of  the 
ship  and  imprisonment  of  the  crew 
under  a  hostile  embargo,  on  proof 
that  the  crew  were  restored  to  the  ship 
and  that  she  completed  the  voyage  and 
earned  the  freight;  ••^  but  where  the 
detention  of  the  vessel  and  her  crew  is 


of  indefinite  duration,  the  contract  of 
hiring  is  dissolved." 

Where  a  person  promises  to  do  one 
of  two  things  in  the  alternative,  and 
the  outbreak  of  war  renders  one  of  the 
alternatives  impossible  of  perform* 
ance,  he  is  not  excused  from  perform- 
ing the  other." 

ill.  Bffect  of  provision,  in  oonH*9ct  bus* 
pending,  or  excusing  performance  in 
certain  contingencies^ 

a.  As  excluding  doctrine  of  oontntercial 

frustration. 

The  presence  in  a  contract  of  a  pro- 
vision suspending  or  excusing  per- 
formance   in    certain    contingencies 


L.  J.  K.  B.  N.  S.  683,  53  Week.  Reip.  661, 
93  L.  T.  N.  &  169,  21  Times  U  R.  556, 
10  Asp.  Man  L.  Cas.  70. 

'^A  cojitract  for  the  hire  of  a  sea* 
man  is  annulled  when  his  ship  is  cap- 
tured by  an  enemy,  but  is  revived  by  a 
recapture  or  by  restitution,  so  as  to 
entitle  him  to  his  wages,  if  he  has  re- 
mained on  the  ship.  Labatt,  Mast.  & 
S.  §  531,  citing  Abbott,  Shipping,  14th 
ed.  262,  263;  Maclachlan,  Merchant 
Shipping,  4th  ed,  285. 

If  a  ship,  be  totally  lost  or  captured 
during  the  progress  of  the  voyage,  or 
such  part  of  it  on  which  freight  is  to 
become  due,  then  the  contract  for 
wages  is  put  an  end  to  with  it.  Anon- 
ymous (1666)  1  Sid.  179,  82  f^ng. 
Reprint,  1042;  Wiggins  v.  Ingleton 
(1705)  2  Ld.  Raym.  1211,  92  Eng.  Re- 
print, 300;  Chandler  v.  Meade  (1705) 
2  Ld.  Raym.  1211,  92  Eng.  Reprint, 
300;  Hemaman  v.  Bawden  (1766)  3 
Burr.  1844,  97  Eng.  Reprint,  1129; 
Yates  V.  Hall  (1785)  1  T.  R,  73,  99 
Eng.  Reprint  979.  But  in  Molloy,  bk. 
2,  chap.  4,  §  14,  it  is  said  that  if  a  ship 
be  taken  in  the  course  of  her  voyage, 
and  afterwards  recaptured  and  resti- 
tution made,  and  she  proceed  on  her 
voyage,  the  contract  is  not  determined. 
Thompson  v.  Rowcroft  (1803)  4  East, 
34,  102  Eng.  Reprint,  742. 

•*  Wiggins  V.  Ingleton  (1705)  2  Ld. 
Raym.  1211,  92  Eng.  Reprint,  300. 

••  See  note  83,  supra. 

A  mariner  captured  and  taken  out  of 
the  ship,  which  was  afterward  retaken 
and  carried  on  to  the  port  of  destina- 
tion, cannot  recover  wages,  the  con- 
tract having  been  terminated  by  the 
capture,  and  the  freight  having  been 
ultimately  earned  by  the  subsequent 
services  of  the  crew,  in  which  he  bore 


no  share.     The  Friends  (1801)  4  C. 
Rob.  (Eng.)  143. 

*^  Delmainer  v.  Winteringham 
(1815)  4  Campb.  (Eng.)  186. 

In  Pratt  v.  Cuflf  (1798)  unreported, 
cited  in  4  East,  43,  102  Eng.  Reprint, 
746,  it  was  held  that,  freight  having 
been  earned,  a  temporary  detention  of 
the  vessel  dtid  not  preclude  a'  seaman. 
trom  recovering  wages  for  the  time  of 
his  imprisonment. 

A  hostile  seizure  of  British  ships  by 
a  foreign  government  under  pretense 
of .  precaution  against  a  supposed  act 
of  aggression  by  the  British  govern- 
ment does  not  put  an  end  to  the  con- 
tract of  a  mariner  for  wages,  even  dur- 
ing the  time  of  detention.  Beale  v. 
Thompson  (1804)  4  East,  546,  102 
Eng.  Reprint,  940. 

•^The  detention  of  a  British  ship  in 
a  German  port  at  the  time  of  the 
breaking  out  of  war  between  Great 
Britain  and  Germany,  by  rendering 
further  performance  of  their  contract 
by  seamen  impossible,  terminates  their 
right  to  wages.  Horlock  v.  Beal 
[1916]  1  A.  C.  (Eng.)  486,  85  L.  J.  K. 
B.  N.  S.  602,  114  L.  T.  N.  S.  193,  32 
Times  L.  R.  251,  60  Sol.  Jo.  236,  21 
Com.  Cas.  201,  Ann.  Cas.  1916D,  670. 

••Where  an  employer  agreed  that 
upon  the  withdrawal  of  the  employee 
from  her  service  she  would  pay  her 
traveling  expenses  or  secure  a  passage 
for  her  to  her  native  country  on  board 
a  first-class  sailing  vessel,  the  fact 
that  by  reason  of  a«blockade  of  the 
port  it  has  become  impossible  to  en- 
gage the  passage  does  not  excuse  her 
from  performing  the  alternative  of 
paying  the  employee's  traveling  ex- 
penses. Jacquinet  v.  Boutron  (1867) 
19  La.  Ann.  30. 


42 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8,  A.L.R. 


may  give  rise  to  one  or  the  other  of 
two  questions:  First,  whether  in  ac- 
cordance with  the  truism  that  no  term 
or  condition  can  be  implied  in  the  con- 
tract which  is  inconsistent  with  its  ex- 
press terms,^^  such  provision  excludes 
the  possibility  of  dissolution  of  the 
contract  by  alteration  of  the  circum- 
stances under  which  it  comes  to  be 
performed;  and,  second,  whether  such 
provision  operates  to  excuse  perform- 
ance in  the  contingency  which  has 
arisen. 

With  respect  to  the  first  of  these 
questions  it  has  been  held  that  ''al- 
thpugh  the  words  of  the  stipulation 
may  be  such  that  the  mere  letter 
would  describe  what  has  occurred,  the 
occurrence  itself  may  yet  be  of  a  char- 
acter and  extent  so  sweeping  that  the 
foundation  of  what  the  parties  are 
deemed  to  have  had  in  contemplation 
has  disappeared  and  the  contract  it- 
self has  vanished  with  that  founda-^ 
tion."  w 

So,  an  exception  in  a  charter  party 
of  ^'restraint  of  princes"  does  not  ex- 
tend to  every  restraint,  however  pro- 
longed, and  the  eifect  of  which  is  to 
frustrate  the  adventure.*^ 

And  a  provision  in  a  charter  party, 
that  in  the  event  of  Great  Britain  or 
any  other  European  power  being  in- 
volved in  war  affecting  the  working  of 
the  chartered  vessel  at  the  commence- 


ment or  during  the  currency  of  the 
charter,  the  charterers  shall  have  the 
option  of  canceling  the  charter  or  in- 
suring the  vessel  against  all  war  risks 
for  full  value,  does  not.  prevent  the 
implication  of  a  condition  that  the 
charter  shall  be  void  in  case  of  com- 
mercial frustration  of  the  object  of 
the  adventure  by  war.** 

The  doctrine  of  frustration  of  the 
adventure  as  terminating  the  contract 
is  ndt  excluded  by  the  terms  of  a  char- 
ter party,  giving  the  charterers  the  op- 
tion of  canceling  should  the  steamer 
not  have  been  delivered  by  a  certain 
date,  and  stipulating  that  should  it  b^ 
proved  that  the  steamer  through  un- 
foreseen circumstances  could  not  be 
deliveired  by  such  date,  tiie  charterers, 
if  required,  should,  within  forty-eight 
hours  after  receiving  notice  thereof, 
declare  whether  they  would  cancel  or 
would  take  delivery  of  the  steamer, 
and  also  that  the  charterers  should 
have  the  option  of  canceling  the  char- 
ter party  should  the  steamer  be  com- 
mandeered by  the  government  during 
the  charter.** 

A  provision  in  a  contract  for  th^ 
construction  of  a  waterworks  reser- 
voir to  be  completed  within  six  years, 
that  if  ''in  consequence  of  any  unusual 
inclemency  of  the  weather  or  general 
or  local  strikes  or  combination  of 
workmen,  or  for  want  or  deficiency  of 


••Metropolitan  Water  Bd.  v.  Dick, 
K.  &  Co.  [1918]  A.  C.  (Eng.)  119,  8 
B.  R,  C.  483,  87  L.  J.  K.  B.  N.  S.  370,  23 
Cora.  Cas.  148,  34  Times  L.  R.  113,  16 
L.  G.  R.  1, 117  L.  T.  N.  S.  766  [1917]  W, 
N.  352,  82  J.  P.  61 ;  F.  A.  Tamplin  S.  S. 
Co,  V.  Anglo-Mexican  Petroleum  Prod- 
ucts Co.  [1916]  2  A.  C.  (Eng.)  397, 
85  L.  J.  K.  B.  N.  S.  1389,  115  L.  T.  N. 
S.  315,  32  Times  L,  R.  677. 

••  Per  Lord  Haldane  in  P.  A.  Tamp- 
lin S.  S.  Co.  V.  Anglo-Mexican  Petro- 
leum Products  Co.  [1916]  2  A.  C. 
(Eng.)  406. 

A  provision  in  a  contract  in  general 
terms,  inserted  with  the  object  of 
meeting  delays  and  difficulties  in  per- 
formance, and  preventing  them  from 
having  the  effect  of  dissolving  the  con- 
tract, though  wide  enough  to  cover  an 
event  which  has  occurred,  will  not  pre- 
vent it  from  having  the  effect  of  dis- 
solving the  contract  if  it  is  of  such  a 
nature  as  substantially  to  frustrate 


the  objects  of  the  parties  or  to  render 
their  obligations  substantially  differ- 
ent to  those  which  they  contemplated 
on  entering  into  the  contract.  Metro- 
politan Water  Bd.  v.  Dick,  K.  &  Co. 
[1917]  2  K.  B.  (EngO  1,  115  L.  T.  N. 
S.  448,  affirmed  in  [1918]  A.  C.  119,  8 
B.  R.  C.  483,  117  L.  T.  N.  S.  766,  87  U 
J.  K.  B.  N.  S.  370,  23  Com.  Cas.  148,  34 
Times  L.  R.  113,  16  L.  G.  R.  1,  [1917] 
W.  N.  352,  82  J.  P.  61. 

•^  Per  Lord  Haldane  in  F.  A.  Tamp^ 
lin  S.  S.  Co.  V.  Anglo-Mexican  Petro- 
leum Products  Co.  [1916]  2  A.  C. 
(Eng.)  397,  85  L.  J.  K.  B.  N.  S.  1389y 
115  L.  T.  N.  S.  315,  32  Times  L.  R.  677. 

**  Scottish  Nav.  Co.  v,  W.  A.  Souter 
&  Co.  [1917]  1  K.  B.  (Eng.)  222,  115 
L.  T.  N.  S.  812,  33  Times  L.  R.  71,  61 
Sol.  Jo.  85.  22  Com.  Cas.  154,  reversing 
[1916]  1  K.  B.  429,  85  L.  J.  K.  B.  N.  S. 
409,  114  L.  T.  N,  S.  171.  . 

®*Bank  Line  v.  Arthur  Capel  &  Co. 
[1919]  A.  C.  (Eng.)  435, 
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any  orders,  drawings,  or  directions,  or 
by  reason  of  any  difficulties,  impedi- 
ments, objections,  oppositions,  doubts, 
disputes,  or  differences,  whatsoever 
and  howsoever  occasioned,  the  con- 
tractor shall  in  the  opinion  of  the  en- 
gineer (whese  decision  shall  be  final) 
have  been  unduly  delayed  or  impeded 
in  the  completion  of  this  contract,  it 
shall  be  lawful  for  the  engineer,  if  he 
shall  so  ttiink  fit,  to  grant  an  extension 
of  time,  does  not  cover  a  case  in  which 
the  interruption  is  of  such  a  character 
and  duration  as  vitally  and  fundamen- 
tally to  change  the  conditions  of  the 
contract,  and  which  could  not  possibly 
have  been  in  the  contemplation  of  the 
parties  to  the  contract  when  it  was 
made,  such  as  a  suspension  of  work 
for  an  indefinite  period  by  order  of  the 
government.** 

h.  As  covering  Muation  occasioned  hy 

war. 

Whether  a  provision  in  a  contract 
suspending  or  excusing  performance 
in  certain  contingencies,  covers  a  case 
where  war  conditions  have  interfered 
with  its  performance  depends  upon 
the  construction  to.be  placed  upon  the 
language  employed. 

!•  In  charter  parties  or  hiUs  of  lading. 

The    exception    of    "restraint    of 


princes*'  in  a  charter  party  does  not 
excuse  the  owner  from  liability  for 
nonperformance,  though  his  refusal 
was  founded  upon  a  reasonable  appre- 
hension, justified  by  the  event,  of  a 
restraint  not  then  existing.^  But  if 
the  restraint  is  actual  and  existing,  re- 
fusal to  perform  will  be  justified, 
though  the  event  proves  performance 
possible.** 

It  has  been  said  that  the  authorities 
seem  to  show  that  in  the  event  of  a 
restraint  of  princes  the  obligation  of 
a  shipowner  (in  the  absence  of  any 
special  provision)  is'  to  wait  a  reason- 
able time  for  the  purpose  of  ascertain- 
ing whether  the  restraint  is  likely  to 
be  of  such  a  duration  as  to  render  it 
impossible  commercially  to  carry  out 
the  contract,  and  that  the  question  of 
what  is  a  reasonable  time  must  depend 
upon  the  circumstances  of  each  par- 
ticular case«^ 

It  has  been  held  that  the  owners  of 
a  vessel  as  well  as  its  charterers  may 
be  ju&rtiified,  under  the  restraint  of 
princes  clause,  in  treating  the  charter 
party  as  at  an  end  where  the  vessel  is 
requisitioned  by  the  government,  un- 
less it  appears  that  the  compensation 
to  be  paid  by  the  government  therefor 
is  intended  to  be  a  full  equivalent  for 
the  going  rate.®* 


**  Metropolitan  Water  Bd.  v.  Dick, 
K.  &  Co.  (Eng.)  supra. 

•*  Watts,  W.  &  Co.  V.  Mitsui  &  Co. 
[1917]  A.  C.  (Eng.)  227,  86  L.  J.  K. 
B.  N.  S.  873,  116  L.  T.  N.  S.  353,  33 
Times  L.  R.  362,  22  Com.  Cas.  242,  61 
Sol.  Jo.  382. 

In  order  to  bring  an  action  within 
the  exception  in  a  charter  party  of  re- 
straint of  princes,  the  restraint  must 
be  an  actual  and  operative  restraint, 
and  not  a  merely  expected  and  con- 
tingent one;  hence  expectation  of  an 
embargo  by  reason  of  which  the  ship 
sailed  before  being  fully  loaded  is  no 
defense  to  an  action  for  breach  of  an 
undertaking  to  load  a  full  cargo.  At- 
kinson V.  Ritchie  (1809)  10  East,  530, 
103  Eng.  Reprint,  877, 10  Revised  Rep. 
372 

»«In  Embiricos  v.  Reid  [1914]  8  K. 
B.  (Eng.)  45,  88  L.  J.  K.  B,  N.  S.  1848, 
111  L.  T.  N.  S.  291,  2  Asp.  Mar.  L.  Cas. 
513,  19  Com.  Cas.  263,  30  Tiroes  L.  R. 
451,  it  was  held  that  the  charterers  pf 
a  (jrreek  steamship  under  a.  charter 


party  excepting  arrests  and  restraint 
of  princes,  rulers,  aad  peoples,  to 
carry  grain  from  a  port  in  the  Sea  of 
Azoff,  were  justified,  upon  the  out- 
break of  war  between  Greece  and  Tur- 
key before  the  expiration  .of  the  lay 
days  while  the  vessel  was  loading,  in 
throwing  up  the  charter  party,  there 
.being  at  the  time  no  reasonable  prob- 
ability that  Turkey  w.ould  allow  Greek 
ships  to  pass  through  the  Dardanelles 
during  the  war ;  and  this  although,  had 
the  ship  been  loaded  in  her  lay  days  or 
in  her  demurrage  days,  she  might  have 
taken  advantage  of  the  permission  un- 
expectedly accorded  by  the  Turkish 
government,  for  a  limited  time,  to 
Greek  ships  to  pass  through  the  Dar- 
danelles. 

^Adamson  v.  Newcastle  S-  S. 
Freight  Ins.  Asso.  (1879)  L.  R.  4  Q. 
B.  Div.  (Em.)  462,  48  L.  J.  Q.  B.  N.  S. 
670,  41  L.  T.  N,  S.  160,  27  Week.  Rep. 
818,  4  Asp.  Mar.  L.  Cas.  150. 

*•  Earn  Line  S.  S.  Co.  v.  Sutherland 
S.  S.  Co.  (191?)  254  Fed  126. 
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A  eharter  party  between  "A,  agents 
and  owners,  of  the  good  screw  steamer 
to  be  named  of  1,500  tons  dead  weight 
and  B.  &  Oo.>  charterers/'  is  one  to 
supply  tonnage,  and  not  merely  one  to 
furnish  a  Tessel  of  which  the  first  par- 
ties are  owners  or  agents;  hence  a 
requisition  by  the  goremment  of 
available  vessels  owned  or  controlled 
by  the  contractors  is  not  such  a  pre- 
vention .of  performance  as  to  entitle 
the  contractors  to  the  benefit  of  the 
exception  of  ^'restraint  of  princes."  •* 

An  exception  of  'Restraint  of 
princes"  in  a  charter  party  justifies 
a  vessel  in  refusing  to  load  a  cargo 
where,  after  the  making  of  the  con- 
tract and  while  it  still  remains  wholly 
unperformed,  the  port  of  destination 
is  blockaded;  and  the  vessel  is  not 
bound  to  wait  for  more  than  a  reason- 
able time  to  see  whether  the  blockade 
will  continue.*^  But  the  exception 
does  not  apply  where  the  blockade  of 
the  port  of  destination  existed  when 
the  charter  party  was  entered  into.''^^ 

An  exception  in  a  charter  party  of 
restraint  of  princes  operates  to  pro- 
tect the  owners  of  a  Swedish  ship 
chartered  for  a  period  of  six  months 
for  trading  between  certain  ports  all 
of  which  were  outside  of  Sweden, 
from  liability  for  refusal  to  perform, 
where  by  Swedish  emergency  legisla- 
tion the  ship  was  prohibited  from 
carrying  goods  for  freight  between 
ports  outside  the  Swedish  Kingdom,, 
the  owners  and  master  being  ren- 
dered liable  to  imprisonment  for  any 


breach  of  that  prohibition,  though  the 
charter  was  a  British  contract,  and 
the  vessel  was  at  the  time  of  the  re- 
fusal not  within  the  power  of  the 
Swedish  authorities.^^ 

The  exception  in  a  bill  of  lading  of 
"restraints  of  princes  and  rulers  of 
people"  justifies  the  refusal  of  the 
master  of  a  neutral  vessd  to  carry 
contraband  to  a  belligerent  port 
where  to  do  so  will  expose  it  to  the 
risk  of  seizure.^^  But  a  stipulation 
that  the  carrier  shall  not  be  liable  for 
loss  Or  damage  occasioned  by  arrest  or 
restraint  of  princes,  rulers,  or  people, 
does  not  justify  a  refusal  to  perform 
because  of  the  contraband  character 
of  the  cargo,  where  the  contract  was 
entered  into  with  full  knowledge  of 
the  existence  of  the  possibility  of  in- 
terception and  seizure.*** 

An  exception  in  a  contract  by  a 
British  subject  to  provide  a  ship  (to 
be  nominated)  for  a  certain  voyage, 
of  '"public  enemies  and  restraint  of 
princes,"  will  relieve  the  contractor 
from  liability  where,  after  the  break- 
ing out  of  war  between  Great  Britain 
and  Germany,  the  voyage  has  become 
impossible  without  subjecting  the  ship 
and  cargo  to  German  control,  thereby 
shutting  out  of  the  market  the  tonnage 
of  Great  Britain  and  her  Allies  and 
subjecting  neutral  shipowners  to  the 
possibility  of  German  seizure  of  the 
cargo,  in  which  case  no  freight  would 
be  earned,  rendering  it  doubtful 
whether  the  freight  could  have  been 
insured,  even  at  a  high  rate.*** 


w  Dinham,  F.  &  Co.  v.  Witherington 
[1916]  W.  N.  (Eng.)  154. 
K»»Geipel  v.  Smith  (1872)  L.  R.  7  Q. 

B.  (Eng.)  404,  41  L.  J.  Q.  B.  N.  S.  158, 
26  L.  T.  N.  S.  861,  20  Week.  Rep.  382,  1 
Asp.  Mar.  L.  Gas.  268. 

w^See  Mederios  v.  Hill  (1832)  8 
Bing.  281,  181  Eng.  Reprint,  390,  1 
Moore  &  S.  311,  5  Car.  &  P.  182,  1  L.  J. 

C.  P.  N.  S.  77,  where  the  fact  that  the 
charter  party  contained  the  usual  ex- 
ception against  the  restraint  of 
princes  was  apparently  treated  as  im- 
material 

»<»  Furness,  W.  &  Co.  v.  Rederiaktie- 
golabet  Banco  [1917]  2  K.  B.  (Eng.) 
873,  117  L.  T.  N.  S.  818,  62  Sol.  Jo.  25. 

»«  The  Styria  (1899)  41  C.  C.  A.  639, 
101  Fed.  728. 

There  is  a  "restraint  of  princes" 


within  an  exception  contained  in  a  bill 
of  lading,  where  the  breaking  out  of 
war  renders  the  goods  carried  contra- 
band, and  there  is  a  strong  probability 
that  if  the  voyage  is  continued  they 
will  be  seized  by  warships  of  the  op- 
posing belligerent.  Nobel's  Explo- 
sives Co.  V.  Jenkins  &  Co.  [1896]  2  Q. 
B.  (Eng.)  826,  65  L.  J.  Q.  B.  N.  S.  688, 
73  L.  T.  N.  S.  168,  8  Asp.  Mar.  L.  Cas. 
181. 

10*  Balfour,  G.  &  Co.  v.  Portland  & 
A.  S.  S.  Co.  (1909)  167  Fed.  1010. 

"*  Phosphate  Min.  Co.  v.  Rankin,  G, 
&  Co.  (1916)  115  L.  T.  N.  S.  (Eng.) 
211,  248.  It  was  said  by  Bailhache,  J. : 
*1t  is  a  question  of  degree,  no  doubt, 
and  the  dividing  line  between  reason- 
able and  unreasonable  steps  to  avoid 
an  excepted  peril  will  be  drawn  at  dif- 
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Carriers  under  a  bill  of  lading  ex* 
cepting  ''restraints  of  prince''  are 
not  liable  for  damages  resulting  from 
their  failure  to  perform,  where  the 
cargo  carried  was  detained  at  an  in- 
termediate port  by  the  authorities 
pending  inquiries  by  them  as  to  own- 
ership and  actual  destination,  and  its 
export  subsequently  prohibited.^^' 

A  provision  in  a  charter-  party  that 
in  the  event  of  Great  Britain  or  other 
European  power  being  involved  in  war 
affecting  the  working  of  the  steamer 
at  the  commencement  or  during  the 
currency  of  the  charter,  the  charterer 
shall  have  the  option  of  canceling  the 
charter  or  insuring  the  steamer 
against  all  war  risks  for  its  full  value, 
does  not  enable  the  charterer  to  can- 
cel the  charter  after  the  vessel  has 
been  exposed  to  the  risk  and  has  been 
detained  indefinitely  by  a  sovereign 
who  has  become  involved  in  war,  when 
the  vessel  is  no  longer  insurable  r,nd 
when  the  charterer  is  unable  to  rede- 
liver it  to  the  owner,  either  immediate- 
ly or  within  any  reasonable  time.**^ 

A  provision  in  a  contract  to  carry 
goods  by  sea  between  certain  British 
ports,  making  an  exception  in  the  case 
of  ''perils  of  the  seas,  enemies,  pirates, 
arrests,  and  restraints  of  princes,  rul- 
ers, and  peoples,"  does  not  exonerate 
the  carrier  where,  although  restric- 
tions causing  delay  were  imposed  by 
the  government  and  the  voyage  was 
rendered  dangerous  by  enemy  sub- 
marines, the  making  of  the  voyage 
was  not  prohibited  or  rendered  impos- 
sible."' 


It  has  been  held  that  the  owner  of  a 
vessel  which  had  deviated  from  her 
voyage  and  was  afterward  sunk  by  an 
enemy  submarine  cannot  claim  the 
benefit  of  an  exception  in  the  bill  of 
lading  of  "King's  enemies.''  ^^  This  is 
true,  however,  only  where  an  unju&tifi-. 
able  deviation  is  regarded  as  doing 
away  with  the  special  contract  alto- 
gether, leaving  the  rights  of  the  par- 
ties to  be  governed  by  the  ordinary 
rules  applicable  to  the  relation  of  car- 
rier and  shipper.  As  to  whether  it  is 
to  be  so  regarded,  there  is  a  difference 
of  opinion.*" 

An  exception  in  a  bill  of  lading  of 
"the  King's  enemies"  protects  the  car- 
rier from  the  consequence^  of  a  hos- 
tile seizure.*** 

It  has  been  held  that  a  charter  party 
providing:  "In  the  event  of  war, 
blockade,  or  prohibition  of  export  pre- 
venting loading,  this  charter  party  to 
be  canceled,"  became  void,  and  not 
merely  voidable,  where  in  consequence 
of  war  the  government  closed  the 
ports  of  loading  mentioned  in  the 
charter  party.*** 

A  vessel  chartered  to  carry  cargo  to 
a  French  port,  which,  after  starting 
on  its  voyage  and  being  forced  back  to 
the  port  of  departure  by  stress  of 
weather,  is  prevented  from  sailing  for 
its  port  of  destination  by  an  order  of 
the  Federal  Exportation  Administra- 
tive Board,  refusing  clearances  to 
sailing  vessels  destined,  to  proceed 
through  the  war  zone,  is  relieved  of 
further  obligation  to  carry  the  cargo, 
and    may    claim    to    retain    prepaid 


ferent  points  by  different  people,  but 
the  steps  which  the  defendants  would 
have  had  to  take  in  this  case  seem  to 
me  well  on  the  unreasonable  side  of 
the  line,  even  after  leaving  altogether 
out  of  account,  as  I  agree  in  this  case  I 
must,  the  general  and  enormous  rise 
in  freights." 

*^East  Asiatic  S.  S.  Co.  v.  S.  S. 
Tronto  Co.  (1915)  31  Times  L.  R. 
(Eng.)  543. 

*<"  Scottish  Nav.  Co.  v.  W.  A.  Souter 
&  Co.  [1917]  1  K.  B.  (Eng.)  222,  115 
L.  T.  N.  S.  812,  83  Times  L.  R.  71,  61 
Sol.  Jo.  85,  22  Com.  Cas.  154. 

*^  Associated  Portland  Cement 
Manufacturers  v.  William  Cory  &  Son 
(1915)  31  Times  L.  R.  (Eng.)  442. 


*•»  Morrison  &  Co.  v.  Shaw,  S.  &  A. 
Co.  [1916]  2  K.  B.  (EngO  783,  115  L. 
T.  N.  S.  508,  32  Times  L.  R.  712. 

**•  As  to  the  effect  of  deviation  upon 
the  rights  and  obligations  arising 
from  a  special  contract  of  affreight- 
ment, see  note  in  2  B.  R.  C.  587,  612. 

***  Russell  V.  Niemann  (1864)  17  C. 
B.  N.  S.  163,  144  Eng.  Reprint,  66,  34 
L.  J.  C.  P.  N.  S.  10,  10  L.  T.  N,  S.  786, 
13  Week.  Rep.  63,  24  Eng.  Rul.  Cas. 
361. 

***Adamson  v.  Newcastle  S.  S. 
Freight  Ins.  Asso.  (1879)  L.  R.  4  Q.  B. 
Div.  (Eng.). 462,  48  L.  J.  Q.  B.  N.  S. 
670,  41  L.  T.  N.  S.  160,  27  Week.  Rep. 
818,  4  Asp.  Mar.  L.  Cas.  150. 
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freight/under  a  provision  of  the  bill 
of  lading  requiring  freight  to  be  pre- 
paid and  that  freight  earned  shall  be 
irrevocable,  vessel  lost  or  not  lost,  not- 
withstanding there  was  no  exception 
of  "restraints  of  princes,  rulers  and 
peoples.""* 

The  capture  of  a  vessel  abrogates 
any  lien  on  its  cargo  for  freight  not- 
withstanding such  cargo  may  have 
been  shipped  under  bills  of  lading 
which  specifically  agreed  that  ''freight 
is  due  on  shipment  and  shall  be  con- 
sidered as  then  earned  and  shall  be 
paid  on  demand,  ship  or  goods  lost  or 
not  lost;''  and  that  the  shipowners 
''should  have  a  lien  and  right  of  sale 
.  .  .  over  the  goods  shipped  under 
this,  not  only  for  the  freight  and 
charges  due  thereon  whether  payable 
in  advance  or  not,  but  also  for  all 
amounts  in  any  wise  to  become  pay- 
able to  them  under  the  provisions  of 
this,  although  the  same  may  not  then 


be  ascertained  or  payable;"  .nor  is 
such  lien  reinstated  by  the  restora- 
tion of  the  vessel  to  its  owners  by  the 
action  of  a  neutral  government,  be- 
cause of  the  captor's  violation  of  its 
neutrality  laws.*" 

The  word  "safe"  when  used  in  con- 
nection with  "port,"  in  the  provision 
of  a  bill  of  lading  exonerating  the  car- 
rier should  the  port  of  discharge  prove 
unsafe,  implies  that  the  port  must  be 
both  physically  and  politically  safe, 
and  the  action  either  of  nature  or  man 
may  render  a  port  unsafe;  and  there- 
fore the  liability  of  a  ship  to  be  sunk 
or  confiscated  by  enemy  vessels  on  a 
voyage  to  a  port  may  be  taken  into 
account,  although  the  port  itself  is 
safe.i" 

The  master  of  a  vessel  is  not  justi- 
fied in  discharging  the  cargo  as  being 
contraband  of  war,  by  provisions  in  a 
bill  of  lading  permitting  the  discharge 
of  the  cargo  at  other  ports  than  that 


"•Allanwildb  Transport  Ck)RP.  v. 
Vacuum  Oil  Co.  (reported  herewith) 
ante,  15,  reversing  in  effect  (1917) 
247  Fed.  236. 

The  prepaid  freight  may  be  retained 
by  the  owners  of  k  sailing  vessel  upon 
the  frustration  of  the  adventure  by  the 
Federal  government's  embargo  on  sail- 
ing vessels  bound  for  the  war  zone,  be- 
cause of  which  such  vessel  never 
broke  ground  for  the  voyage,  where 
the  bill  of  lading  contains  provisions, 
"restraints  of  princes  and  rulers  ex- 
cepted," and  "freight  for  the  said 
goods  to  be  prepaid  in  full  without 
discount  retained  and  irrevocably 
ship  and/or  cargo  lost  or  not  lost." 
International  Paper  Co.  v.  The  Gracie 
D.  Chambers  (U.  S.  Adv.  Ops.  1918-19, 
p.  186),  248  U.  S.  387,  63  L.  ed.  — ,  39 
Sup.  Ct.  Rep.  149. 

A  vessel  owner  may  retain  the  pre- 
paid freight  where  the  adventure  is 
frustrated  by  the  refusal  of  the  Fed- 
eral government  to  issue  an  export 
license,  without  which  the  war  vessels 
of  the  European  Allies  will  not  permit 
the  vessel  to  proceed  to  destination, 
where  the  bill  of  lading  provides  that 
prepaid  freight  is  to  be  considered  as 
earned  upon  shipment  of  the  goods, 
and  is  to  be  retained  by  the  vessel 
owner,  vessel  or  cargo  lost  or  not  lost, 
or  if  there  is  a  forced  interruption  or 
abandonment  of  the  voyage  at  a  port 
of  distress  or  elsewhere,  and  that,  in 


case  the  ship  shall  be  prevented  from 
reaching  her  destination  by  war  or  the 
hostile  act  of  any  power,  the  master 
may  wait  until  the  impeding  obstacle 
be  removed,  or  discharge  the  goods  in- 
to any  depot,  or  at  any  convenient 
port,  or  bring  her  cargo  back  to  port 
of  shipment,  where  the  ship's  responsi- 
bility shall  cease,  and  that  the  carrier 
is  absolved  from  loss  by  arrest  and 
restraint  of  princes,  rulers,  or  peoples. 
Standard  Varnish  Works  v.  The  Bris 
(U.  S.  Adv.  Ops.  1918-19,  p.  187),  248 
U.  S.  392,  63  L.  ed.  — ,  39  Sup.  Ct.  Rep. 
150. 

"*  The  Appam  (1917)  243  Fed.  230. 

"6  Palace  Shipping  Co.  v.  Jans  S.  S. 
Line  [1916]  1  K.  B.  (Eng.)  138,  85  L. 
J.  K.  B.  N.  S.  415,  115  L.  T.  N,  S.  414, 
32  Times  L.  R.  207,  21  Com.  Cas.  270. 
In  this  case  the  court  held  that,  not- 
withstanding the  declaration  by 
Germany  that  the  waters  surrounding 
Great  Britain,  including  the  whole  of 
the 'English  channel,  was  a  military 
area,  and  that  from  February  18, 1915, 
every  hostile  or  merchant  ship  within 
these  waters  would  be  destroyed.  New 
castle  was  a  safe  port  in  respect  of  a 
voyage  from  Havre  to  that  port,  on  the 
ground  that  the  results  of  the  dec- 
laration were  insignificant  and  had 
not  appreciably  affected  the  strength 
or  spirit  of  the  British  Merchant  Ma- 
rine. 

A  port  is  unsafe  by  reason  of  war 
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to  which  it  is  consigned  in  case  the 
master  shall  consider  it  unsafe  for  any 
reason  to  enter  or  discharge  cargo 
there,  unless  the  fclcts  show  a  reason- 
able necessity  therefor.^^ 

A  vessel  hired  before  the  breaMng 
out  of  the  European  War,  under  a 
charter  party  which  provides  that  "no 
voyage  be  undertaken  and  no  goods, 
documents,  or  persons  shipped  that 
would  involve  risk  of  seizure,  capture, 
repatriation,  or  penalty  by  rulers  or 
governments,''  is  not  bound  to  under- 
take a  voyage  which  will  subject  it  to 
the  risk  of  being  attacked  and  sunk 
by  German  submarines.*" 

Inability  on  the  part  of  the  owners 
of  a  vessel  to  obtain  a  crew  for  the 
voyage  for  which  the  vessel  was  char- 
tered, because  of  German  submarine 
activity,  is  within  the  provision  of  the 
charter  party  that  "the  owners  shall 
not  be  liable  for  any  delay  in  the  com- 
mencement or  prosecution  of  the  voy- 
age due  to  a  strike  or  lockout  of  sea- 
men ...  or  dispute  involving  or 
preventing  the  engagement  of  the 
crew  or  part  of  the  crew."  *" 

An  exception  in  a  bill  of  lading: 
"Steamer  not  answerable  for  any 
neglect,  default,  or  error  in  judgment 
of  the  pilot,  mast^,  crew,  or  other 


servants  of  the  shipowners  or  chkrter- 
ers  of  the  vessel  or  of  their  respective 
agents  ...  in  the  navigation  or 
management  of  the  ship/' — does  not 
cover  the  conduct  of  the  master  in  de- 
laying the  ship  at  an  intermediate 
port  for  reasons  of  safety.*** 

The  provisions  of  a  charter  party 
that  the  owners  will  supply  the  ship 
in  every  way  fitted  for  service,  and 
will  "maintain  the  vessel  in  a 
thoroughly  efficient  state  in  hull  and 
machinery  for  and  during  the  service," 
and  that  "in  the  event  of  loss  of  time 
from  deficiency  of  men  or  stores, 
.  .  for  more  than  twenty-four 
running  hours,  the  payment  of  hire 
shall  cease  until  she  be  again  in  an 
efficient  state  to  resume  her  service," 
do  not  have  the  effect  to  render  the 
owners  chargeable  with  loss  of  time 
and  expense  occasioned  by  an  order  of 
the  British  Admiralty,  requiring  her 
to  be  armed,  and  in  waiting  for  gun- 
ners and  ammunition,  without  which 
the  French  government  refused  to  al- 
low her  to  leave.*** 

Delay  in  unloading,  by  congestion 
owing  to  the  war,  is  not  covered  by  a 
charter  provision  that,  "in  case,  of 
strikes,  lockouts  •  •  .  or  any  other 
causes  beyond  the  control  of  the  con- 


within  a  provision  in  the  bill  of  lading 
that  **if  the  entering  of,  or  discharg- 
ing in,  the  port  (of  discharge)  shall 
be  considered  by  the  master  unsafe  by 
reason  of  war  .  .  .  the  master  may 
land  the  goods  at  the  nearest  safe  and 
convenient  port,"  where  to  carry  the 
goods  to  the  port  of  discharge  would 
expose  them  to  the  risk  of  seizure  en 
route.  Nobel's  Explosives  Co.  v.  Jen- 
kins [1896]  2  Q.  B.  (Eng.)  326,  65  L. 
J.  Q.  B.  N.  S.  638,  75  L.  T.  N.  S.  163, 
8  Asp.  Mar.  L.  Cas.  181. 

**«The  Styria  (1899)  98  Fed.  474, 
modified  on  other  grounds  in  (1899) 
41  C.  C.  A.  689,  101  Fed.  728,  which  is 
affirmed  in  part  and  reversed  in  part 
in  (1902)  186  U.  S.  1,  46  L.  ed.  1027, 
22  Sup.  Ct.  Rep.  731. 

The  discharge  and  warehousing  at 
Port  Empedocle,  Sicily,  by  the  master 
Of  an  Austrian  vessel  bound  from 
Trieste  to  New  York  via  Sicilian  ports, 
of  sulphur  shipped  at  that  port,  which 
had  become  contraband  of  war  by  rea- 
son of  the  outbreak  of  the  war  between 


Spain  and  the  United  States,  and  by 
the  Spanish  Proclamation  of  April  23, 
1898,  without  awaiting  the  result  of 
the  rumored  efforts  of  the  Italian  gov- 
ernment to  induce  the  Spanish  govern- 
ment to  exempt  sulphur  from  the  list 
of  the  contraband  of  war,  was  a  rea- 
sonable exercise  of  the  discretion 
vested  in  him  by  the  bills  of  lading, 
having  due  regard  to  the  interests  of 
the  ship  and  cargo,  both  contraband 
and  innocent.  The  Styria  (1899)  41 
C.  C.  A.  639,  101  Fed.  728. 

*"Re  Tonnevold  [1916]  2  K.  B. 
(EngO  551,  86  L,  J.  K.  B.  N.  S.  1758, 
115  L.  T.  N.  S.  811,  21  Com.  Cas.  354. 

**•  William  Bros.  v.  Naamlooze  Ven- 
nootschap  W.  H.  Berghuys  Kolenhan- 
del  [1915]  86  L.  J.  K.  B.  N.  S.  (Eng.) 
834,  21  Com.  Cas.  253. 

**«The  Renee  Hyaffil  (1916)  32 
Times  L.  R.  (Eng.)  660. 

"•Radcliffe  &  Co.  v.  Compagnie 
G^n^rale  Transatlantique  [1918]  W. 
N.  (Eng.)  203,  34  Times  L.  R.  474. 
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signee"  which  should  delay  discharg- 
ing, such  time  should  not  count  in  the 
unloading."^ 

2.  In  contracts  of  sale. 

The  construction  of  a  provision  in 
a  contract  of  sale,  purporting  to  ex- 
onerate the  seller  from  liability  for 
damage  or  delay  occasioned  by  war, 
may  be  affected  by  the  circumstance 
that  the  contract  was  entered  into 
after  the  outbreak  of  war.  Thus,  it 
has  been  held  that  the  seller  of  prus- 
siate  of  soda,  a  German  product,  was 
not  excused  from  performing  his  con- 
tract by  a  clause  therein  providing: 
''Sellers  not  liable  ...  for  losses 
or  damage  or  delays  due  to  causes  be- 
yond their  control,  including  in  such 
causes  .  .  .  war  or  insurrection," 
where,  the  contract  having  been  en- 
tered into  after  the  existence  of  war 
between  Germany  and  Great  Britain, 
the  parties  must  have  contemplated 
that  Great  Britain*  would  attempt  to 
prevent  the  exportation  of  German 
goods,  or  that  Germany  might  forbid 
exportation;  such  clause  being  con- 
sidered, under  the  circumstances,  as 
having  reference  to  war  between  Ger- 
many and  the  United  States.*^  And 
even  though  the  condition  may  be  con- 
strued as  covering  the  situation,  it 
does  not  exonerate  the  seller  where  he 
had  on  hand  or  received  after  the  be- 
ginning of  the  war  more  than  enough 
goods  to  fully  perform  all  his  con- 
tracts, where,  instead  of  applying  them 
to  such  contracts,  he  apportions  such 
goods  among  his  regular  customers  in 
proportion  to  the  usual  monthly  re- 
quirements of  each,  regardless  of 
whether  the  customer  had  a  written 
contract,  an  oral  contract,  or  no  con- 
tract at  all.i" 

About  the    only    generalization   to 


which  the  decisions  hereinafter  rei- 
viewed  lend  themselves  is  that,  a  pro- 
vision in  general  language,  purport- 
ing to  exonerate  the  seller  from  the 
consequence  of  nonperformance  where 
occasioned  by  contingencies  for  which 
he  is  not  responsible,  will  not  protect 
him  from  the  abnormal  rise  in  prices 
occasioned  by  war  conditions. 

Thus,  a  rise  in  the  price  of  an  arti- 
cle occasioned  by  a  shortage  of  supply 
caused  by  war  is  not  a  hindrance  to 
delivery  within  the  meaning  of  a  pro- 
vision of  a  contract  for  the  sale  of  a 
quantity  of  such  article,  that  deliveries 
may  be  suspended  pending  any  con- 
tingencies, such  as  war,  preventing  or 
hindering  the  manufacture  or  delivery 
of  the  article.  To  constitute  preven- 
tion there  must  be  physical  or  legal 
prevention;  to  constitute  "hindering'^ 
there  must  be  the  same  causes  operat- 
ing to  a  less  degree,  but  economic  un- 
profitableness will  not  do."* 

A  provision  in  a  contract  for  the 
sale  of  coal  to  be  delivered  in  monthly 
quantities,  that  "in  case  of  war  .  .  . 
or  other  hindrances  intervening  or  in- 
terfering or  affecting  delivery,"  the 
sellers  might  at  their  option  suspend 
partly  or  entirely  any  deliveries  under 
the  contract,  does  not  entitle  the  sell- 
ers to  suspend  deliveries  where  war 
has  occasioned  a  rise  in  the  price  of 
coal,  where  sufficient  coal  is  procur- 
able at  the  enhanced  price."^ 

Sellers  of  wood  pulp  to  be  delivered 
in  monthly  quantities  during  a  period 
of  years  are  "hindered,"  within  the 
meaning  of  a  contract  provision  that 
"the  sellers  may  suspend  delivery  un* 
der  this  contract  pending  any  con- 
tingency beyond  their  control  which 
prevents  or  hinders  the  delivery  of 
the  pulp,  namely,  .  .  .  war,"  where, 
owing  to   war  conditions,   there   has 


"1  Hadjipateras  v.  Weigall  &  Co. 
[1918]  W.  N.  (Eng.)  133,  34  Times  L. 
R.  360. 

i»  Standard  Silk  Dyeing  Co.  v. 
Roessler  &  H.  Chemical  Co.  (1917)  244 
Fed.  250. 

"«B.  P.  Ducas  Co.  v.  Bayer  Co. 
(1916)  163  N.  Y.  Supp.  32. 

*«*  Wilson  &  Co.  V.  Tennants  (Lan- 
cashire [1917]  IK.  B.  (Eng.)  208, 
affirmed  on  this  point  in  [1917]  A.  C. 
495,  8  B.  R.  C.  450,  86  L.  J.  K.  B.  N.  S. 


1191,  116  L.  T.  N.  S.  780,  33  Times  L. 
R.  454,  61  Sol.  Jo.  575,  23  Com.  Cas.  41, 
Ann.  Cas.  1918A,  1 ;  E.  Hulton  &  Co.  v. 
Chadwick  (1918)  34  Times  L.  R. 
(Eng.)  230,  62  Sol.  Jo.  329;  Davison 
Chemical  Co.  v.  Baugh  Chemical  Co. 
(reported  herewith)  ante,  1. 

"*Instone  &  Co.  v.  Speeding  M.  & 
Co.  (1915)  86  L.  J.  K.  B.  N.  S.  (Eng.) 
1423,  114  L.  T.  N.  S.  370,  32  Times  L. 
B.  202. 


ANNO.— CONTRACT— EFFECT  OF  INTERFERENCE  OF  WAR.       4^ 


been  »  ^eaeral  dislocatfon  of  the  car* 
rying  trade,  although  it  was  always 
possible  to  obtain  sufficient  shipping  to 
carry  the  pulp  in  sufficient  quantity 
during  the  period  in  question.^*® 

A  shortage  of  an  article  occasioned 
by  the  fact  of  war  with  the  country 
where  such  article  is  chiefly  produced^ 
rendering  it  impossible  for  the  vendor 
to  obtain  sufficient  to  fulfil  its  contract 
obligations  to  its  customers,  and  to 
supply  ordinary  demands*  may  be  con- 
sidered as  "hindering"  delivery  therer 
of  within  the  meaning  of  a  provision 
in  a  contract  for  the  sale  of  th^  quan- 
tity of  such  article,  that  deliveries 
may  be  '^suspended  pending  any  con- 
tingencies beyond  the  control  of  the 
sellers  or  buyers  (such  as  .  .  .  war 
.  «  .  )  causing  a  short  supply  of 
labor,  fuel,  raw  material,  or  manufac* 
tured  produce,  or  otherwise  prevent- 
ing or  hindering  the  manufacture  or 
delivery  of  the  article,"  notwithstand* 
ing  other  customers  have  acquiesced 
in  the  suspension  of  deliveries  under 
their  contracts,  thereby  leaving  their 
quotas  at  the  vendor's  disposal.^^ 

Where  a  contract  for  a  supply  of 
bunker  coal,  made  after  the  com- 
mencement  of  the  European  War,  fol- 
lowed a  pre-war  form  which  provided 
that  "in  the  event  of  war,  hostilities, 
or  other  hindrance  of  any  kind  what- 
ever beyond  the  control  of  the  sup- 
pliers, affecting  the  normal  working 


of  the  contract,  the  suppliers.  *  s}iallr. 
during  the  continuance  of  those 
events  and  until  normal  conditions 
again  prevail,  be  relieved  from  all  ob- 
ligations under  the  contract  If  Great 
Britain  or  France  shall  be  engaged 
in  war  with  a  European  power,  the 
contract  is  subject  to  cancelation  by 
the  suppliers;"  but  had  attached  to  it 
a  slip  containing  the  following  pro- 
vision: "Notwithstanding  the  war 
clause  in  the  attached  contract,  it  is 
understood  that  the  depots  will  supply 
during  the  present  hostilities,  so  long 
and  in  such  quantities  as  the  port  au- 
thorities will  permit,  and  should  cir- 
cumstances arise  to  further  interfere 
in  any  manner  with  the  supply,  ship- 
ment, carriage,  or  delivery  of  poals, 
this  contract  is  subject  to  cancelation 
by  the  suppliers," — it  was  held  that 
the  difficulty  of  obtaining  vessels  'for 
the  shipment  of  coal  to  the  coaling 
depot,  due  to  a  physical  scarcity  and 
not  merely  to  extra  expense,  was  such 
an  interference  within  the  meaning  of 
the  foregoing  contract  provision  as  to 
entitle  the  suppliers  to  cancel.^^ 

A  provision  in  a  contract  for  the 
sale  of  dyes  known  by  the  purchaser 
to  be  of  German  origin :  "Sellers  not 
to  be  held  accountable  for  delays 
caused  by  strikes  or  for  any  contin- 
gencies beyond  their  control,  or  other 
unavoidable  accidents,  such  as. fire, 
etc.," — exonerates  the  sellers  where  as 


"•  Peter  Dixon  &  Sons  v,  Henderson, 
C.  &  Co.  (1918)  87  L.  J.  K.  B.  N.  S. 
(Eng.)  683,  reversing  (1917)  117  L.  T. 
N.  S.  636,  23  Com.  Cas,  70.  The  rea- 
soning of  the  court  of  appeal  in  this 
case  may  be  represented  by  the  follow- 
ing excerpt  from  the  opinion  of  Eve, 
J.:  "If  upon  ordinary  occasions  I 
have  three  alternative  means  of  reach- 
ing this  building,  and  on  a  particular 
occasion  I  find  that  two  of  such  means 
have  been  suddenly  suspended,  by  rea- 
son of  a  sympathetic  strike  or  for 
some  other  cause,  and  the  third  is  so 
overcrowded  as  to  preclude  my  using 
it,  I  should  say  those  facts  amount  to 
a  hindrance  of  my  arrival  here;  none 
the  less  so,  if,  by  reason  of  some 
gratuitous  lift  in  a  motor  car,  I  ulti- 
mately reach  my  destination.  The  an- 
idogy  may  not  be  exact;  but  it  iAdi-> 
cates    sufficiently    the    ground    upon 

o  A. Li.lv.' 


which  my  conclusion  is  based.  With 
regard  to  the  argument  pressed  upon 
us  that  Messrs.  Becker  &  Co.,  at  the 
higher  freights  and  under  the  circum- 
stances aforesaid,  could  have  obtained 
ships  and  delivered  the  pulp  required 
by  the  respondents,  it  must  be  borne 
in  mind  that  the  mere  fact  that  there 
was  a  possibility  of  surmounting  the 
hindrance  does  not  do  away  with  or  re- 
move the  hindrance.  If  the  hindrance 
is  unsurmountable,  then^  it  becomes 
prevention,  and  no  longer  hindrance/' 
/"'  Tennanta  (Lancashire)  v.  C.  S. 
Wilson  &  O).  [1917}  A.  C.  (Bug,)  495, 
8  B.  R-  C.  450,  86  L.  J.  K.  B.  N.  S.  119JL, 
116  L.  T.  N.  S.  780,  33  Times  L,  R,  454, 
61  Sol.  Jo.  575,  23  Com  Cas,  41. 

'^^  Scheepvaart  Maatschappi j  Gylsen 
V.  North  African  Coaling  Co,  (1916) 
85  L.  J.  K.  B.  N.  S,  (Eng.)  1386,  114 
L.  T.  N,  S.  766»  13  Asp.  Mar.  U  Cas. 
339.  .  / 
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a  result  of  conditions  arising  from  the 
existence  of  the  statie  of  war  they  are 
unable  to  obtain  their  usual  supply  of 
goods.'^  But  it  has  been  held  that 
the  contingency  of  foreign  war  and 
embargoes  laid  by  foreign  powers  is 
not  covered  by  a  provision  in  a  contract 
of  sale  in  favor  of  the  seller  that  "con- 
tingencies beyond  our  control,  fires, 
strikes,  accidents  to  our  works  or  to 
our  stock,  or  change  in  tariff,  will  al- 
low us  to  cancel  this  contract  or  any 
part  of  the  same  at  our  option,"  the 
court  saying:  "We  think  the  reason- 
able construction  of  this  contract  is 
to  be  found  by  applying  to  it  the  rule, 
ejusdem  generis,  and  that  the  words, 
'fire,  strike,  accidents  to  our  works  or 
to  our  stock,  or  change  in  tariff'  (all 
of  which  events  are  or  may  be  beyond 
the.  control  of  the  parties),  must  be 
held  to  limit  and  qualify  the  'contin- 
gencies beyond  our  controP  and  to 
confine  the  happenings  which  would 
justify  the  cancelation  of  the  contract 
to  those  of  a  like  nature  to  the  ones 
enumerated,  which  an  embargo  is 
not."  i~ 

A  provision  in  a  contract  for  the 
sale  of  spelter,  that  "delays  en  route 
or  other  contingencies  beyond  our  con- 
trol to  be  sufficient  excuse  for  any  de* 
lay  traceable  to  these  causes,"  does 
not  protect  the  seller  from  liability  for 
failure  to  perform  where  in  conse- 
quence of  war  his  source  of  supply  is 


cut  off,  if  he  is  able  to  procure  spelter 
elsewhere,  although  at  an  abnormally 
high  price."* 

A  provision  in  a  contract  by  which 
sellers  in  Spain  agreed  to  deliver  iron 
ore  to  buyers  in  England,  that  "in  the 
event  of  a  European  war,  restraint  of 
princes  or  governments,  civil  commo- 
tion, accidents,  strikes,  imminent  hos- 
tilities preventing  the  carrying  out  of 
this  contract,  and  all  other  causes 
.  .  .  beyond  the  personal  control 
of  the  seller,  the  contract  to  be  sus- 
pended during  that  period  at  the  sell- 
er's option,"  does  not  exonerate  the 
seller  from  performance  where,  in  con- 
sequence of  a  rise  in  freights,  per- 
formance has  ceased  to  be  profit- 
able.i» 

Under  a  clause  in  a  contract  for  the 
sale  of  goods  for  export,  that  deliv- 
eries may  be  suspended  pending  con- 
tingencies beyond  the  control  of  the 
seller,  the  seller  is  exonerated  where, 
during  the  time  for  delivery  of  certain 
instalments,  there  was  a  government- 
al prohibition,  which  did  not  exist  at 
the  time  of  making  the  contract,  of 
the  export  of  such  goods  without  a  li- 
cense ;  nor  were  the  sellers  under  any 
obligation,  the  contract  being  to  de- 
liver f .  o.  b.  a  vessel  to  be  designated 
by  the  buyers  at  an  English  port,  to 
use  their  best  endeavors  to  obtain  a 
license.*** 

A  provision  in  a  contract  for  a  sup- 


"•B^   P.   Ducas   Co.   v.   Bayer   Co. 

(1916)  163  N.  Y.  Supp.  32, 
**«Thaddeus    Davids    Co.    v.    Hoff- 
mann-La    Roche     Chemical     Works 

(1917)  178  App.  Div.  855,  166  N.  Y. 
Supp.  179,  reversing  (1916)  97  Misc. 
33,  160  N.  Y.  Supp.  973. 

"*Greenway  Bros.  v.  S.  F.  Jones  & 
Co.  (1915)  32  Times  L,  R.  (Eng.)  184. 

^••Bolckow,  V.  &  Co.  V.  Compania 
Minera  De  Sierra  Minera  (1916)  115 
L.  T.  N.  S.  (Eng.)  745,  33  Times  L.  R. 
Ill,  86  L.  J.  K.  B.  N.  S.  439. 

iwH.  O.  Brandt  &  Co.  v.  H.  N. 
Morris  &  Co.  (1917)  117  L.  T.  N.  S. 
(Eng.)  196,  Scrutton,  J.,  said:  "At 
the  time  that  contract  was  made  there 
was  no  prohibition  on  the  export  of 
aniline  oil.  That  is  some  distinction 
from  the  case  which  has  already  been 
decided  in  this  court  (Anglo-Russian 
Merchants  Traders  v.  John  Batt  &  Co. 
(1917)  116  L.  T.  N.  S.  (Eng.)  805),. in 


which  a  contract  was  made  at  the 
time  when  there  was  an  existing  pro- 
hibition, and  a  question  arose  whose 
duty  it  was  to  provide  the  licenses, 
exportation  not  being  possible  with- 
out a  license.  In  that  case,  which 
was  a  c.  and  f.  contract,  Bailhaehe,  J., 
had  held  that  a  man  who  had  con- 
tracted to  sell  at  a  time  when  there 
was  a  prohibition  of  export  except  by 
license  undertook  to  get  the  license  or 
pay  damages.  This  court  held  that,  as 
there  was  a  finding  of  fact  that  the 
seller  had  done  all  in  his  power  to  get 
a  license,  at  any  rate  his  obligation 
was  not  higher  than  that,  and  he  was 
not  therefore  liable.  In  this  case  I 
think  it  becomes  necessary  to  go  fur- 
ther, and  to  decide  whether  in  this 
f.  o.  b.  contract  the  obligation  to  get 
a  license  in  case  there  should,  after 
the  making  of  the  contract,  be  a  pro- 
hibition against  export,  except  with  a 
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ply  of  )n-int  paper  to  the  effect  that 
''all  orders  are  subject  to  strike  or 
lockout  clauses  and  force  majeure, 
fire,  or  breakdown/'  does  not  avail  the 
seller  where  the  only  dilik^ulty  in  the 
way  of  performance  occasioned  by  the 
war  interfering  with  the  sources  of 
supply  is  an  increase  in  price.^** 

A  provision  in  a  c.  i.  f.  contract  for 
the  sale  of  Japanese  beans  that  should 
shipment  be  prevented  by  (inter  alia) 
hostilities,  ''this  contract  or  any  un- 
fulfilled part  thereof  may  be  can- 
celed," does  not  exonerate  the  seller 
where  shippinsr  was  obtainable^ 
though  at  a  very  high  price.^" 

A  clause  in  a  contract  to  sell  and  de« 
liver  a  quantity  of  iron  pyrites  to  be 
delivered  during  a  period  of  years, 
suspending  the  seller's  obligation  to 
deliver  "if  war  .  .  .or  any  other 
cause  over  which  the  sellers  have  no 
control  should  prevent  them  from 
shipping  or  exporting  ore  from  the 
river  Guadiana,  Portugal,  or  deliver- 
ing  under  normal  conditions,"  does  not 
exonerate  the  seller  where  the  only 
obstacle  in  the  way  of  performance  is 
a  rise  in  freights  rendering  perform-* 
ance  unprofitable;  the  term  "under 
normal  conditions"  having  application 
to  shipping  and  delivering,  and  not  to 
transportation.**^ 

A  provision  in  a  contract  by  which 
sellers  in  Spain  agree  to  deliver  iron 
ore  to  buyers  in  England,  that  "in  case 
of  strikes,  combinations  of  workmen, 
accidents,  war  or  any  unavoidable 
total  or  partial  stoppage  of  works  o'r 
mines,  the  supplies  of  minerals  now 


contracted  for  may  be  wholly  or  par- 
tially suspended  during  the  continu- 
ance'thereaf,  and  the  time  for  delivery 
extended  proportionately.  In  the  case 
of  partial  stoppage  of  works  or  mines, 
the  delivery,  is  to  be  pro  rata  with  oth- 
er then-existing  engagement8,"*^is  to 
be  read  as  if  it  was  "in  ease  of  strikes, 
combinations  of  workmen,  accidents, 
war,  or  any  other  unavoidable  cause 
occasioning  total  or  partial  stoppage 
of  works  or  mines,"  and  hence  does 
not  exonerate  the  seller  from  perform- 
ance of  the  contract  where  a  rise  in 
freights  occasioned  by  war  conditions 
renders  it  unprofitable."^ 

Where  in  consequenee  of  the  cutting 
off  by  war  of  the  German  demand  for 
ore  from  certain  Spanish  mines,  the 
mines  were  closed  down,  the  case  is 
within  the  provision  of  a  contract  for 
the  supply  of  a  quantity  of  ore  of  a 
quality  obtainable  only  from  such 
mines,  that  "in  the  event  •  .  •  of 
war  •  •  •  affecting  .  .  .  the 
mines  •  •  •  at  which  the  ore  was 
intended  to  be  worked,  the  contract 
should,  at  the  option  of  the  party  af- 
fected, be  suspended  wholly  or  par- 
tially according  to  the  extent  of  the 
cause  or  occurrence  during  the  con- 
tinuance thereof,"  and  this,  although 
the  seller  at  the  time  of  giving  notice 
of  the  suspension  had  on  hand  a  quan- 
tity of  ore  which  it  might  have  appro- 
priated toward  the  performance  of  the 
contract  *•• 

A  provision  in  a  contract  of  sale  of 
goods  to  be  shipped  from  a  foreign 
port    between     certain     dates,     that 


license,  lies  upon  the  seller  or  buyer. 
In  my  view  it  lies  upon  the  buyer.  The 
buyer  must  provide  an  effective  ship- 
that  is  to  say,  a  ship  that  can  legally, 
and  as  it  is  bound  to  by  contract,  carry 
the  goods.  When  the  buyer  has  done 
that,  the  seller  may  ship  the  goods  he 
has  contracted  to  ship.  If  that  is  so, 
the  license  to  export  is  a  buyer's  mat- 
ter. It  is  the  sending  of  a  ship  out 
of  the  country  after  the  goods  are  put 
on  board,  and  it  does  not  make  it  a 
seller's  matter  by  a  statutory  prohibi- 
tion of  the  goods  being  put  on  the  quay 
if  their  export  is  prohibited.  Putting 
on  the  quay  is  only  subsidiary  to  the 
exporting,  which  is  the  real  matter  of 
the  license.  In  my  view,  therefore,  of 
the  general  question  in  a  contract  of 


this  description,  it  is  for  the  buyer  to 
get  the  license." 

i»*E.  Hulton  &  Co.  V.  Chadwick  & 
Taylor  (1917)  33  Times  L.  R.  (Eng.) 
863. 

*••  Produce  Brokers  v.  Wteiss  &  Co. 
(1918)  118  L.  T.  N.  S.  (Eng.)  Ill,  86 
L.  J.  K.  B.  N.  S.  472,  affirmed  by  court 
of  appeal,  see  (1918)  146  L.  T.  Jo. 
188. 

1"  Blythe  &  Co.  v.  Richards,  T.  &  Co. 
(1916)  86  L.  J.  K.  B.  N.  S.  (Eng.) 
1425,  114  L.  T.  N.  S.  763. 

**'Bolckow,  V.  &  Co.  V.  Compania 
Minera  De  Sierra  Minora  (1916)  115 
L.  T.  N.  S.  (Eng.)  745,  33  Times  L.  R. 
Ill,  86  L.  J.  K.  B.  N.  S.  439,  aflirming 
(1916)  114  L.  T.  N.  S.  758. 

«•  Ebbw  Vale  Steel,  Iron  &  Coal  Co. 
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"should  the  goods  or  any  portion 
thereof  not  arrive  in  London,  from  loss 
or  other  unavoidable  cause,  this  con- 
tract to  be  void  for  such  portion/'  can- 
not, where  it  permits  the  seller  to 
appropriate  to  the  contract  any  ship- 
ment of  proper  quantity  between  the 
stipulated  dates,  be  taken  as  excusing 
failure  to  ship  between  the  stipulated 
dates  occasioned  by  war,  but  has  ref- 
erence only  to  goods  in  fact  shipped.^*® 

The  British  sellers  of  vessels  to  the 
United  States  government  were  "pre- 
vented" from  performing  their  en- 
gagement to  deliver  the  ships  in  New 
York  within  the  meaning  of  a  pro- 
vision in  the  contract  of  sale  that,  "if 
from  blockade  or  any  other  cause  aris- 
ing from  the  United  States  becoming 
belligerents  and  preventing  delivery  of 
either  of  said  steamers,  this  contract 
is  to  be  null  and  void,  but  the  vendor 
to  retain  the  deposit  as  and  for  liqui- 
dated damages,"  where,  in  conse- 
quence of  the  outbreak  of  war  be- 
tween the  United  States  and  Spain  be- 
fore the  ships  sailed,  the  effect  of  de- 
livery would  be  to  expose  the  sellers 
to  the  penalties  of  the  British  Foreign 
Enlistment  Act.*** 

A  provision  in  a  contract  of  sale 
performable  by  a  tender  of  goods  in 
a  foreign  port,  that  such  goods  must 
at  the  time  of  the  tender  "be  free  of 
all  customs  formalities  required  prior 
to  export,"  does  not  prevent  from  be- 
ing good  a  tender  at  a  time  when  an 
embargo  on  the  exportation  of  such 
goods  has  been  laid  by  the  govern- 
ment."* 

In  order  to  enable  a  seller  of  wheat 
in  Great  Britain  to  take  advantage  of 
a  provision  in  a  contract  of  sale  that 
"in  case  of  prohibition  of  export, 
blockade,  or  hostilities,  preventing 
shipment  or  delivery  of  wheat  to  this 
coi>ntry,  the  sellers  shall  have  the  op- 
tion of  canceling  this  contract  or  any 
unfulfilled  part  thereof,"  it  is  not  nec- 


essary that  there  should  be  an  abso- 
lutely total  prohibition  of  export  of 
wheat  to  Great  Britain,  but  it  is  suffi- 
cient if  there  is  a  prohibition  of  such 
an  extent  and  of  such  force  as  that 
either  a  considerable  source  of  supply 
of  wheat  to  Great  Britain  is  shut  up 
thereby,  or  that  a  very  considerable 
rise  in  the  price  of  wheat  in  Great 
Britain  should  be  occasioned  by  the 
prohibition.*** 

A  provision  incorporated  into  a  con- 
tract of  sale  by  reference  to  another 
contract  "that  in  case  of  force  ma- 
jeure, as  strikes  or  combinations  of 
workmen  or  accidents,  war,  or  mobili- 
zation, or  want  of  raw  material  aris- 
ing through  suppliers  of  works  not 
fulfilling  obligations  entered  into,  or 
any  other  occurrence  which  may  par- 
tially or  wholly  interfere  with  tiie  de^ 
livery,  the  same  may  be  partially  or 
wholly  suspended  during  the  continu- 
ance of  any  or  either  of  these  occur- 
rences. In  such  cases,  however,  the 
'association'  are  prepared  to  intrust 
other  works  with  the  executions  of  the 
orders,  if  at  all  possible," — is  not  ap- 
plicable to  the  case  of  a  war  between 
England  and  Germany.**' 

In  one  of  the  cases  reported  here- 
with,*** it  was  held  that  a  company 
which  had  entered  into  a  contract 
to  supply  another  during  a  period 
of  years  with  sulphuric  acid,  which, 
in  the  contemplation  of  the  parties, 
was  to  be  manufactured  from  py- 
rites, was  exonerated  from  liability 
for  nonperformance,  by  a  provision 
in  the  contract  that  "war,  insur- 
rections, or  other  uncontrollable 
causes,  rendering  buyers  unable  to  re- 
ceive or  sellers  unable  to  deliver,  shall 
be  good  and  sufiicient  reasons  to  make 
this  contract  inoperative  during  the 
period  of  .  .  .  continuance  of  the 
difficulties,"  where,  by  reason  of  the 
German  U-boat  campaign,  the  seller 
was  unable  with  reasonable  diligence 


V.  MacLeod  &  Co.  [1917]  W.  N.  (Eng.) 
109,  affirming  (1916)  32  Times  L.  R. 
485. 

**»Ashmore  v.  Cox  [1899]  1  Q.  B. 
(Eng.)  436,  68  L.  J.  Q.  B.  N.  S.  72,  15 
Times  L.  R.  55,  4  Con).  Cas.  48. 

**«  United  States  v.  Pelly  (1899)  15 
Times  L.  R.   (Eng.)   166. 

***Jager  v.  Tolme   [19161   1  K.  B. 


(Eng.)  939,  85  L.  J.  K.  B.  N.  S.  1116, 
114  L.  T.  N.  S.  647,  32  Times  L.  R.  291. 

***  Ford  &  Sons  v.  Henry  Leetham  & 
Sons  [1915]  84  L.  J.  K.  B.  N.  S.  (Eng.) 
2101. 

**«  Veithardt  &  Hall  v.  Rylands  Bros. 
(1917)  86  L.  J.  Ch.  N.  S.  (Eng.)  604. 

***  Davison  Chemical  Co.  v.  Baugh 
Chemical  Co.  ante,  1. 
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to  obtain  sufficient  pyrites  to  enable 
it  to  perform  all  its  contract  obliga- 
tions ;  and  this,  although,  upon  finding 
that  it  would  be  unable  to  pi'ocUr^ 
pyrites  and  notifying  its  customers 
that  after  the  eodiausUon  of  its  ac-» 
cumulated  stock  of  pyrites,  it  would 
not  be  able  to  make  deliveries  of  the. 
acid  contracted  for,  and  would  have 
to  take  advantage  of  the  clause  in  its 
contract  above  alluded  to,  and  offered 
to  manufacture  acid  from  brimstone, 
provided  its  -costomers  would  agree  to 
pay  the  increased  cost  of  the  brim- 
atone  acid,  delivered  in  lieu  of  acid 
made  from  pyrites,  all  of  the  cus- 
tomers, except  the  plaintiffs,  accepted 
such  offer,  and  the  seller  did  there- 
after receive  twa  cargoes  of  pyrites* 
both  of  which  were  used  in  the  manu- 
facture of  acid,  which  was  distributed 
among  its  customers,  including  the 
plaintiff. 

a.  In  other  contracts. 

The  right  reserved  by  an  opera  com- 
pany in  a  contract  with  a  singer  to  be 
performed  in  the  United  States,  to 
cancel  the  contract  in  case  of  war,  en« 
titles  it  to  cancel  it  in  case  of  a  Euro- 
pean war  in  which  the  United  States 
is  not  engaged.^** 

The  European  War  is  a  public  ca- 
lamity and  casualty  within  the  mean- 
ing of  a  contract  between  an  opera 
company  and  a  musician  for  the  opera 
season,  commencing  in  Boston,  Decem- 
ber, 1914,  providing  that  "in  case  of 
riot,  fire,  railroad  accident,  or  other 
casualties  over  which  the  party  of  the 
first  part  has  no  control,  this  contract 
may  be  canceled  at  the  option  of  the 
party  of  the  first  part,^** 

A  contract  for  the  construction  of  a 
vessel  to  be  completed  by  a  fixed  date, 
subject  to  an  extension  of  time  if  the 
construction  should  be  delayed  by  an 
unavoidable  cause  beyond  the  control 
of  the  builders,  and  providing  that  in 
case  the  builders  should,  in  the  event 
of   France   becoming   engaged    in    a 


i«Re  Boston  Opera  Co.  (1918)  249 
Ted,  271. 

Me  Re  Boston  Opera  Co.  (1918)  249 
Ted.  269. 

M'^New  Zealand  Shipping  Co.  v. 
Soci£t§  des  Ateliers  et  Chantiers 
[1919]  A.  C.  (Eng.)  1,  affirming  [1917] 


European  war,  be  unable  to  deliver 
the  steamer  within  eighteen  months 
from  the  date  agreed  by  the  contract 
for  completion,  ''thereupon  this  con- 
tract shall  become  void  and  all  money 
pald.by*tte  purehasriBrs  .shall  be  repaid 
to  them  at  5  per  cent,"  becomes  void! 
and  not  merely,  voidable  at  the  option 
of  the  purchasers,  where,  France  hav- 
ing become  involved  in  war,  the  fail- 
ure of  the  builders  to  complete  the 
steamer  within  eighteen  months  after 
the  fixed  dat^  is  due  to  causes  beyond 
their  control.**' 

A.  provision  in  an  agreement  for  the 
lighting  of  streets  that  ''in  case  of  any 
default  in  lighting  the  lamps  or  any 
of  them,  or  if  the  same  shall  remain 
not  lighted  or  be  sttflieced  to  go  out 
during  the  times  in  which  the  same 
ought  to  be  lighted  as  aforesaid  from 
any  cause  whatever,"  the  municipal 
corporation  shall  be  at  liberty  to  de- 
duct a  certain  sum  in  respect  of  each 
unlighted  lamp  from  any  payment  to 
be  made  by  them,  does  not  entitle  the 
municipality  to  a  deduction  in  the  case 
of  lamps  unlighted  because  of  govern- 
mental restraints;  since  the  words, 
"from  any  cause  whatever/'  must,  in 
view  of  the  whole  contract,  be  taken 
as  intended  to  be  limited  in  fact  to 
any  cause  within  the  lighting  com- 
pany's control,  and  as  intended  only 
to  provide  for  default  or  negligence 
by  the  company .^** 

The  question  whether  the  action  of 
the  government  in  taking  over  the  rail- 
ways and  adopting  a  scale  of  prefer- 
ence, in  consequence  of  which  a  party 
was  unable  to  get  cars  to  carry  his 
goods,  was  a  "restraint  of  princes" 
within  the  meaning  of  an  exception 
clause  in  the  contract,  was  referred 
to  but  not  decided  in  a  Scotch  case,*** 
Lord  Mackenzie  remarking:  "If  this 
case  is  within  'restraint  of  princes'  it 
would  be  an  extension  of  the  exception 
beyond  that  given  under  it  in  any  of 
the  cases  cited  to  us. 


ff 


2  K.  B.  717,  117  L.  T.  N.  S.  71,  83 
Times    L.  R.  545,  52  Sol.  Jo.  322. 

iM  Wycombe  Borough  Electric 
Light  Sc  P.  Co.  V.  Chipping  Wycombe 
Corp.  (1917)  88  Times  L.  R.   (Eng.) 
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"•Cazalet  v.  Morris  &  Co.  [1916]  S. 
C.  952,  53  Scot  L.  R.  716.         E.  S.  0. 
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ELMO  STATE  BANK  of  Elmo,  Kansas, 

V. 

C.  M.  HILDBBRAND,  Impleaded,  etc.,  Appt 

jKmtMM  Supreme  €feurt  ^  Soveniber  Of  19 IS* 
(lOS  Kaiu  705,  177  Pac.  6.) 

Bank  •—  excessive  loan  -—  effect. 

1.  The  fact  that  a  bank  has  violated  the  provisions  of  the  statute,  pro* 
hibiting  it  from  lending  to  one  person  or  corporation  more  than  15  per 
cent  of  its  capital  stock  and  surplus,  is  not  a  defense  available  to  one  who 
is  sued  by  the  bank  upon  a  promissory  note. 

[See  note  on  this  qtiestion  beginning  on  page  59.] 


Evidttice  —  admissibility.  "% 

2.  In  an  action  on  a  promissory  note 
given  in  payment  of  insurance  poli- 
cies, where  the  defense  is  failure  of 
consideration  because  the  insurance 
company  was  insolvent  when  the  poli- 
cies were  issued,  held,  on  the  facts 
stated  in  the  opinion,  that  the  admis- 
sion of  certain  testimony  was  not  pre- 
judicial error. 

[See  14  R.  C.  L.  968.] 

BfllB  and  notes  —  bona  fide  purchase 

—  notice  of  set-off* 

8.  The  purchaser  of  a  promissory 
note  is  not  prevented  from  being  a 
holder  in  due  course  by  the  knowl- 
edge of  the  fact  that,  as  between  the 
maker  and  payee,  there  may,  before 
the  note  matures,  arise  a  set-off  or 
counterclaim  in  favor  of  the  maker. 

[See  8  R.  C.  L.  1065  et  seq.] 

—  notice  of  defect. 

4.  A  bank  purchased  farmers'  notes 
before  maturity,  which  it  knew  were 
given  in  payment  of  premiums  on  poli- 
cies of  insurance,  and  that  in  case  of 
loss  under  the  policies  the  makers 
would  have  a  set-off  or  counterclaim 
against  the  notes.  The  insurance  com- 
pany was  insolvent  when  the  notes 
were  executed.     Held,   on  the   facts 

stated  in  the  opinion,  there  was  suffl- 
-  -  -  ■  "  ■ 

Headnotes  1-4  by  Pokter,  J. 


cient  evidence  to  support  a  finding 
that  the  bank  purchased  without  no- 
tice of  any  infirmity  in  the  notes. 
[See  3  R.  C.  L.  1071  et  seq.] 

Evidence    —    hearsay   -^   statement 
without  knowledge. 

5.  In  an  action  upon  a  promissory 
note  given  in  payment  of  insurance 
premiums,  a  letter  of  the  receiver  of 
the  insurance  company,  purporting  to 
state  what  was  done  with  the  not^,  in 
respect  to  which  the  receiver  had  no 
personal  knowledge,  is  not  admissible 
in  evidence. 

[See  10  R.  C.  L.  958  et  seq.] 

—  transfer  of  note. 

6.  Prima  facie,  the  indorsement  and 
transfer  of  a  note  give  the  transferee 
a  good  title. 

[See  3  R.  C.  L.  966  et  seq.] 

Bills  and  notes  —  notice  of  defect  in 
title. 

7.  To  constitute  notice  of  infirmity 
in  negotiable  paper  or  defect  in  title 
of  the  person  negotiating  the  same,  the 
person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  in- 
firmity or  defect,  or  knowledge  of  such 
facts  that  his  act  in  taking  the  in- 
strument amounts  to  bad  faith. 

[See  3  R.  C.  L.  1071-1072.] 


(Dawson,  J.,  dissents.) 


Appeal  by  defendant  Hildebrand  from  a  judgment  of  the  District  Court 
for  Shawnee  County  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


ELMO  STATE  BANK  v.  HILDSBRAND. 

(lOS  Kan.   705,  177  Pao,  6.) 
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Messrs.  Mimroe,  McClure*  ft  Monroe 
and  &  M.  Hutzel  for  appellant. 

Messrs.  Edwin  Anderson  and  Frans 
E.  Lindquist,  for  appellee: 

There  was  nothing  in  the  letter  from 
Clay  Hamilton,  as  receiver  of  the  in- 
surance company,  which  could,  in 
the  least  degree,  have  prejudiced  the 
rights  of  defendant  Hildebrand. 

State  Sav.  Asso.  v.  Hunt,  17  Kan. 
582. 

To  constitute  notice  of  infirmity  in 
an  instrument,  or  defect  in  the  title  of 
the  person  negotiating  it,  the  person 
to  whom  it  is  negotiated  must  have 
had  actual  knowledge  of  the  infirmity 
or  defect,  or  such  knowledge  that 
his  action  in  taking  the  instrument 
amounted  to  bad  faith. 

People's  Bank  v.  Reid,  86  Kan.  245, 
120  Pac.  339;  Famsworth  v.  Burdick^ 
94  Kan.  749,  147  Pao.  868. 

Porter,  J.,  delivered  the  opinion 
of  the  court : 

The  bank  recovered  judgment 
against  C.  M.  Hildebrand  on  a 
promissory  note,  and  he  appeals. 

Hildebrand  gave  his  note  for 
$867.50  in  payment  of  premiums  for 


company,  ww  its  president,  and  akiQ 
president  of  the  White  Insurance 
Agency.,  >  which  appeari^  to  have  been 
a  tradename  under  which  the  insur^ 
anoe  company  transferred  ita  pre- 
miiun  notes.  The  day  f oUowifig  the 
issuance  of  the  p^diciee  the  note  in 
question  waa  ind<»rsed  by  the  insur* 
ance  company  to  the  White  agency, 
and  transferred  the  next  day  by  that 
agency  to  the  bank.  At  tbe  same 
time  seventy  other  premium  notes, 
given  by  various  farmers  throughr 
out  the  western  part  of  the  state, 
were  transferred  to  the  bank; 
thirty-five  of  theae  aggregated  $1,- 
962.56,  and  thirtynsix  aggregated 
$2,001.97«  The  vice  preaident  of 
the  insurance  conapany  negotiated 
the  delivery  of  the  notes  to  tjbs  banli^ 
and  at  the  same  time  gave  the  bank 
two  notes,  signed  by  the  White  In^ 
suranoe  Agency,  one  for  $1,962.66» 
and  the  other  for  $2,001.97,  receiv- 
ing from  the  bank  oertificates  of  de- 
posit for  like  amounts.  The  bank 
claimed  to  hold  the  two  note»  of  the 
insurance  agency,  indorsed  by  the 


nolicies  of  insurance  issued  by  the  n  u.      i  ^ 


ance  Company  upon  live  stock  owned 
by  him.  He  claims  that  there  was 
no  consideration  for  the  note,  and 
that  the  bank  was  not  a  purchaser 
in  good  faith.  On  September  9, 
1916,  at  the  time  the  policies  were 
issued,  the  Topeka  Mutual  Live 
Stodc  Insurance  Company  was  in- 
solvent. The  losses  under  Hilde- 
brand's  policies  amounted  to  $205, 
for  which  he  never  received  any- 
thing. The  state  insurance  depart- 
ment made  an  investigation  of  the 
company  in  February,  1915,  and 
each  month  thereafter,  and  the  re- 
ports on  file  in  the  office  of  the 
superintendent  show  that  at  no  time 
after  February,  1915,  was  the  com- 
pany solvent,  and  that  its  liabilities 
were  $64,000,  and  its  assets  prac- 
tically nothing.  Notwithstanding 
the  insolvent  condition  of  the  com- 
pany, it  was  permitted  to  do  busi* 
ness  until  December,  1915,  when  an 
action  was  brought  by  the  state,  and 
the  company  placed  in  the  hands  of 
a  receiver. 
J.  H.  White,  who. organized  the 


the  seventy-one  farmers'  or  premi- 
um notes.  The  latter,  as  well  as  the 
two  large  notes,  bore  10  per  cent 
interest ;  the  certificates  of  deposit 
which  the  bank  gave  in  exchange  for 
the  notes  bore. 3  per  cent  interest. 
The  bank  had  been  in  the  business 
of  purchasing  the  insurance  com- 
pany's premium  notes  in  the  same 
manner,  and  had  already  issued 
certificates  of  deposit  to  the  amount 
of  over  $4,000,  in  ej^change  for  notes 
which,  together  with  those  issued  at 
the  time  the  Hildebrand  note  was 
purchased,  amounted  to  over  $8,000 ; 
and  this  was  44  per  cent  of  the 
bank's  capital  stock  and  surplus. 
The  cashier  testified  that  she  knew 
the  bank  was  permitted  to  loan  upon 
the  security  of  any  one  person  or 
corporation  lio  more  than  15  per 
cent  of  the  bank's  capital  stock  and 
s^rplus,  and  knew  the  Hildebrand 
note  represented  the  payment  of 
premiums  on  live  stock,  and  under- 
stood that,  if  a  loss  occurred  the 
maker  would  have  a  claim  against 
the  insurance  coiiH)any  as  a  set-off 
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against  the  note^  if  lield  by  tlie  in^ 
Burance  company,  and  knew,  also, 
that  there  would  probably  ber.  losses 
tinder  the  policies^. 

In  answer  to  special  questions, 
the  jury  found  t^at  the  bank  acted 
in  good  faith  and  without  knowl- 
edge of  aiiy  infirmity  in  the  paper. 

The  contentions  of  the  appellant 
are :  First,  that  l^ere  was  error  in 
the  admission  of  testimony ;  second, 
that  the  court  should  have  directed 
a  verdict ;  third,  that  the  court  erred 
in  refusing  to  give  certain  instruc- 
tions. 

The  bank  was  permitted  to  intro- 
duce a  letter  written  by  Clay  Ham- 
ilton, receiver  of  the  insurance  com- 
pany, to  Hildebrand,  dated  March 
22, 1916.  The  letter  was  an  apology 
for  a  former  one,  asking  Hildebrand 
to  pay  a  note  which  Hamilton  found 
among  the  papers  of  the  insurance 
company,  and  which,  it  seems,  was 
given  in  renewal  of  ^e  first  premi- 
um note.  The  letter  stated  that  the 
receiver,  not  knowing  the  earlier 
history  of  the  transactions,  assumed 
the  original  note  had  been  surren- 
dered to  Hildebrand,  and  that  there 
was  due  the  company  the  amount 
stated  in  the  first  letter,  but  in- 
formed him  that  he  would  not  be 
called  upon  to  make  any  payment 
on  that  note.  The  portion  of  the  let- 
ter objected  to  was  the  statement 
that  the  receiver,  after  making  an 
investigation,  had  found  that  Hilde- 
brand's  note  was  sold  to  the  White 
Insurance  Agency,  and  later,  by 
that  agency,  sold  to  the  bank.  The 
grounds  of  objection  urged  are  that 
it  was  a  statement  of  matters  con- 
cerning which  the  receiver  could 
have  had  no  personal  knowledge, 
which  occurred  before  he  became  re- 
ceiver, and  that  his  testimony  was 
hearsay,  and  necessarily  derived 
from  the  books   of  the  company, 

which  would  be  the 
b  Jlmy^tate-  best  e  V  i  d  c  n  c  c. 
S****i^ilV"*       These      were      all 

the  objection  to  the  admission  of 
the  letter  as  a  whole.  We  are 
imable  to  discover  for  what  pur- 
pose it  was  offered  or  admitted; 


and)  oh^he  <»thekr  hand,  we  are  un- 
able to  discover  that  the  ylefeifdant 
was  prejudiced'  Tby  the'  admission, 
and  this  notwith-  ^  '  ,^,^.^ 
.standing  a  number  ^*~*"***""^- 
of  the  jurymen,  on  their  voir  dire 
examination,  testified  they  were 
personally  acquainted  with  the  re- 
ceiver, and  notwithstanding  the  fact 
that  his  letter  was  referred  to,  iii 
the  argument  of  counsel  for  bank, 
as  evidence  that  the  cashier  acted 
in  good  faith.  There  is  no  dispute 
as  to  the  facts  concerning  the  man- 
ner in  which  the  bank  became  the 
holder  of  the  note,  so  far  as  the  fact 
of  indorsement  and  transfer  is  con- 
cerned. Prima  facie,  the  indorse- 
ment and  transfer 
of  the  note  gave  the  HJ^J*""'*^  ""^ 
bank  a  good  title. 
Nothing  contained  in  the  letter 
written  by  the  receiver  purported 
to  throw  any  light  whatever  upon 
the  good  faith  of  the  transaction 
between  the  bank  and  the  insurance 
company,  which  was  the  only  ques- 
tion at  issue. 

It  is  urged  that  the  verdict  of  the 
jury,  as  well  aa  the  finding  of  fact 
that  the  bank  acted  in  good  faith, 
is  contrary  to  the  evidence,  and 
especially  the  testimony  of  the  cash- 
ier, to  which  we  have  referred.  The 
argument  is  that,  when  a  person 
knows  there  may  be  a  set-ofF  or 
counterclaim  against  the  note  by  the 
time  it  matures,  he  cannot  acquire 
the  note  free  from  an  infirmity. 
The  argument  is  not  sound.  Every 
purchaser  of  a  promissory  note 
knows  that,  as  between  the  maker 
and  the  payee,  there  may,  before 
the  note  matures,  arise  a  set-off  or 
counterclaim  in  favor  of  the  maker ; 
but  this  will  not  prevent  the  pur- 
chaser from  being  a  holder  in  due 
course,  nor  is  the  fact,  of  itself,  evi- 
dence of  bad  faith  in  purchasing. 
The  cashier  did  not  testify  that  she 
knew  the  company 
was  insolvent,  or  S.oi"M'''i«. 
that  the  note  was  fiVtSrUff^^^ 
given  without. con- 
aideration.  No  authorities  are  cited 
by  the  appellant  in  support  of  his 
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contention,  and  we  think  none  are. 
necessary  ta  show  its  fallacy. 

The  provision  of  the  atatute  mak- 
ing it  unlawful  for  a  bank  to  loan 
more  than  15  per  cent  of  its  capital 
stock  and  surplus  upon  the  security 
of  any  one  person  or  corporation 
«ien.  Stat  191S,  §  fiSO)  was  not 
enacted  for  the  benefit  of  a  person 

in  the  situation  ai 
the  appellant.  It 
waa  to  protect  the 
rights  of  depositors  and  creditors  of 
the  bank  that  the  law  was  enacted, 
as  a  measure  of  sound  public  pol- 
icy. The  insurance  company,  if 
sued  upon  notes  executed  to  the 
bank,  could  not  ritise  tli^  defense 
that  the  bank  had  extended  it  a  loan 
in  excess  of  th^  authorised  amount ; 
and  Hie  special  finding  of  the  jury 
IB  that  the  bank  purchased  appel-^ 
lant's  note  in  good  faith,  for  value, 
and  without  notice  of  any  fact  that 
would  put  it  on  inquiiy  tiiat  the  in- 
surance company  was  insolvent.  Be* 
sides,  the  general  verdict  is  a  find- 
ing that  no  loan  was  made  to  the 
insurance  company;  its  notes  hav- 
ing been  taken  merely  as  collateral 
security  for  the  payment  ^of  appel- 
lant's note,  and  others  purchased  at . 
the  same  time. 

The  appellant  requested  the  fol- 
lowing instruction,  which  was  re- 
fused: "You  are  further  instructed. 
that  if  you  find  that  at  the  time  of 
the  transaction  between  the  plain- 
tiff bank  and  the  insurance  company 
tlie  insurance  company  waie^  insol- 
vent, and  the  note  sUed  on  was  with*^ 
out  consideration,  and  tiie  circum^ 
stances  surrounding  the  transaction 
were  sueh  as  to  justify  the  con- 
clusion that  the  failure  on  the  part 
of  the  bank  to  make  inquiry  as  to 
the  consideitatloii  for  the  notes  then 
taken  by  it,  including  the  note  exe- 
cuted by  the  defendant  Hildebrand, 
arose  from  a  suspicion  that  such  in- 
quiry would  disclose  a  want  of  con- 
sideration for  such  notes,  and  if  in- 
quiry would  have  .  disclosed  such, 
want  of  consideration,  then  the 
plaintiff  bank  would  be  charged 
with  the  knowledge  of  such  want  of 


consideration  as  such  inquiry  would 
have  revealed.^' 

On  this  matter  the  court  instruct- 
ed that  "to  constitute  'notice'  of.  an 
infirmity  in  the  instrument,  or  de- 
fect in  the  title  of  the  person  nego- 
tiating the  same,  the  person  to 
whom  it  is  nego-.  b„|,  ^.^  ^^^ 
tiated  must  have  --nouoe  ot 
had  actual  Jmowl-  **'*^«* »»  "«•• 
edge  of  the  infirmity  or  defect,,  or 
knowledge  of  such  facts,  that  his 
action  in  taking  the  instrument 
amounted  to  bad  faith.  What  is 
'bad  faith'  in  a  case  of  this  kind  is 
a  question  of  fact  for  the  jury,  and 
in  this  connection  the  court  in- 
structs you  that  neither  a  suspicion 
of  defect  of  title,  knowledge  of  cir- 
cumstances which  would  excite  such 
suspicion  in  the  mind  of  a  prudent 
man,  or  put  him  on  inquiry,  nor 
even  gross  negligence  on  tiie  part  of . 
the  taker,  will  affect  his  rights,  un- 
less the  circumstances  or  suspicions 
are  so  cogent  and  obvious  that  to  re- 
main passive  would  amount  to  bad 
faith." 

The  doctrine  upon  which  the  ap- 
pellant relies  is  stated  in  8  C.  J. 
505,  taken  from  the  opinion  in 
Goodman  v.  Simonds,  20  How.  343, 
367,  15  L.  ed.  984,  942,  as  follows: 
"While  he  is  not  obliged  to  make 
inquiries,  he  must  not  wilfully  shut 
his  eyes  to  the  means  of  knowledge 
which  he  knows,  are  at  band." 

In  the  same  section  of  Corpus 
Juris,  however,  it  is  stated  that 
"certain,  facts  are  not,  of  them- 
selves, sufiicient  to  show  bad  faith 
in  not  making  inquiry ;  yet  it  often 
happens  that  evidence  thereof  is  ad- 
missible, and,  together  with  evi- 
dence of  other  suspicious  circum- 
stances, sufficient  to  require  the  sub- 
mission of  the  question  of  bad  faith 
to  the  jury."    Page  506. 

The  court  submitted  the  question 
of  bad  faith  to  the  jury  in  an  in- 
struction which  correctly  stated  the 
law  as  applied  to  the  evidence. 
People's  Bank  v.  Beid,  86  Kan,  245, 
120  Pac.  339.  The  appellant  has  not 
called  our  attention  to  any  evidence 
which  would  haye.  iustifie4  giving 
an  instruction  directing  attention  to 
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the  failure  of  the  cai^ler  to  make 
inquiries  as  to  any  particular  fact. 
The  cashier  admits  knotwledge  of 
certaiin  facts,  which  of  themselves 
would  not,  as  a  matter  of  law,  make 
the  bank  a  purchaser  in  bad  faith, 
but  which  were  proper  circum* 
stazices  to  b^  considered  by  the 
jury,  with  all  the  facts  and  circunir 
stances,  in  determining  that  ques^ 
tion.     We  do  not  understand  that 

the  evidence  shows 
dStU*?.^  *^  there  was  any  fact 

or  circumstance  to 
cause  the  cashier  to  suspect  that  the 
insurance  company  was  insolvent. 
Such  is  not  the  contention,  and  it  is 
not  suggested  what  intiairies  she 
should  have  made  which  would  have 
disclosed  a  want  of  consideration. 
If  the  company  had  not  been  insol- 
vent, the  issuing  of  the  policies  fur-^ 
nished  a  sufficient  consideration  for 
the  note.  On  these  facts  it  must  be 
held  there  was  sufficient  evidence  to 
support  the  finding  of  the  jury  that, 
the  bank  acted  in  good  faithy  and 
the  defendant,  therefore,  was  not 
entitled  to  a  directed  verdict. 

It  is  unfortunate  ^f or  the  appel^ 
lant,  and  doubtless  for  many  others, 
that  a  company  organized  and  ex- 
ploited, as  this  seems  to  have  been, 
for  the  mere  purpose  of  phmdering 
the  public,  was  permitted  to  coa^ 
tinue  so  long  in  business ;  but,  hav** 
ing  put  iti  circulation  his  negotiable 
promissory  note,  the  appellant  is 
compelled  to  pay,  notwithstanding 
he  received  no  consideration. 

The  judgment  is  affirmed. 

Dawsbn.  J.,  dissenting: 

This  was  not  a  case  where  the  in- 
firmities of  the  note  could  only  be 
ascertained  by  the  plaintiff  by  an 
inquiry  which  it  was  not  bound  to 
make,  nor  governed  by  the  legal 
principles  pertaining  thereto.  The 
bank's  own  officer,  acting  for  ttie 
bank  in  the  acquisition  of  the  note, 
candidly  admitted  that  she  knew  the 
conditions  and  terms  of  the  contract 
for  which  the  note  was  given,  and  1 
think  the  maker  was  entitled  to  set 
up  the  same  defenses  as  would  have 
been  available  against  the  original 
payee. 


A  petition  for  xeh^dng  .having 
been  filed.  Porter^  J^>  on  January  11» 
1919,  handed  down  the  following 
additional  opinion.  (104  Kan.  10,  177 
Pac.  526): 

In  a  motion  for  rehearing,  it  is 
asserted   the   court   entirely   over«- 
looked  appellant's  ccfnt^tions,  in  de- 
termining that  certain  hearsay  eyi^ 
dence  was  imnaaterial.     The  court 
overlooked  aothing  contended  for^ 
by  appellant  in  tba  original  briefs, 
and  adheres  to  the.  opinion  that  the 
letter  from  the  receiver  of  the  insur- 
ance company^  although  ipcompe- 
tent  evidence,  could  not  have  preju- 
diced appellant  by  the  statentent. 
that  hia  note  had. been  sold  to  the 
hank.  .  All  the  evidence  shows  that 
it  was  trtnsferired  .with  others  to 
the   bank;  and   appellant  has  all 
along  conceded  that  it  was,  although 
contending  that  it  was  held  by  the 
bank  as  collateral  to  other  iM)tes. 
-  Appellant  again  argues  his  claim 
that  the  bank  should  have  known 
there  was  something  wrong,  because , 
BXk  insurance  con^pany,  which  ordi- 
narily has  funds  to.  invests  was  part- 
ing with  n(^s  which,  it  is  seriously 
contended  bore  in  the  aggregate  20 
per  cent  interest,  and  receiving  in 
exchange   a   certificate   of   deposit . 
bearing  3  per  cent  interest.    While 
we  had  always  supposed  that  col- 
lections o£  interest  or  principal. of 
notes  pledged  as  collateral  security  ^ 
are  applied  upon  the  original  indebt«> 
edness,   instead  of   being  used  to 
swell  the  rate,  of  interest,  on  the 
principal  debt»  it  was  not  deemed 
necessary  to  con\]t>at  appellee's  argu- 
ment; and  there  was  no  suggestion 
in  the  opinion  that  it  would  not  have 
been  proper  to  have  made  the  argu- 
ment, for  whatever  it  was  worth, 
to  the  jury.    Wet  adhere  to  the  opin- 
ion that  the  instruction  on  the  ques- 
tion of  bad  faith  correctly  stated 
the  law  of  the  caae^  and  that  there 
were  no  circumstances  in  the  evi- 
dence which  would  have  justified  an 
instruction  directing  special  atten- 
tion to  the  failure  of  the  officer  of 
the  bank  to  malce  further  inquiries. 

The  rehearing  is.  d^iied. 
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Bank:  faet  that  loan  by  bank  wa»  occeMiv^  as  a  defense. 


national  Imnkg, 

A  person  who  has  borrowed  money 
from  a  natioiial  bank,  and  failed  to  pay 
it,  cannot  make  the  defense,  when  sued 
for  it,  that  the  bank  had  no  right  to 
loan  the  money,  by  reason  of  the  act 
of  >Congress,  providing  that  "the  total 
liabilities  to  any  association,  of  any 
person,  or  of  any  company,  corpora- 
tion, or  firm,  for  money  borrowed,  in- 
cluding in  the  liabilities  of  a  company 
or  firm,  the  liabilities  of  the  several 
members  thereof,  shall  at  no  time  ex- 
ceed one-tenth  part  of  the  amount  of 
the  capital  stock  of  such  association 
actually  paid  in." 

United  States. — Union  Gold  Min. 
Co.  V.  Rocky  Mountain  Nat.  Bank 
(1877)  96  U.  S.  640,  24  L.  ed.  648,  1 
Mor.  Min.  Rep.  432  (see  also  Rose's 
Notes  to  this  case);  Shoemaker  v. 
National  Mechanics'  Bank  (1869)  2 
Abb.  416,  Fed.  Gas.  No.  12,801  (ex- 
pressing a  similar  opinion) ;  Stewart 
V.  National  Union  Bank  (1869)  2  Abb. 
424,  Fed.  Gas.  No.  18,435  (expressing 
a  similar  opinion) ;  Wyman  v.  Citizens' 
Nat.  Bank  (1887)  29  Fed.  734;  Re  Ed- 
son  (1902)  119  Fed.  487;  The  Seattle 
(1909)  95  C.  C.  A.  480,  170  Fed.  284 
{expressing  a  similar  opinion). 

Arkanaaa. — ^Richeson  v.  National 
Bank  (1910)  96  Ark.  594,  132  S.  W. 
913. 

Colorado. — Union  Gold  Min.  Go.  v. 
Rocky  Mountain  Nat.  Bank  (1872)  1 
Colo.  531. 

Iowa. — Mills  County  Nat.  Bank  v. 
Perry  (1887)  72  Iowa,  15,  2  Am.  St. 
Rep.  228,  33  N.  W.  341. 

Massachnsetts. — Corcoran  v.  Batch- 
elder  (1888)  147  Mass.  541,  18  N.  E. 
420. 

New  York. — ^Duncomb  v.  New  York, 
H.  &  N.  R.  Go.  (1881)  84  N.  Y.  190. 

North  Dakota. — First  Nat.  Bank  v. 
State  Bank  (1906)  15  N.  D.  594,  109' 
N.  W.  61. 

Oregon. — Portland  Nat.  Bank  v. 
Scott  (1891)  20  Or.  421,  26  Pac.  276. 

J^ennaylrania. — Stephens  v.  Monon- 
gahela  Nat.  Bank  (1878)  88  Pa.  157, 


82  Am.  Rep.  4S8;  McCartney  v.  Kipp 
(1895)  171  Pa.  644,  33  Atl.  233. 

There  has  been  since  some  change 
in  the  statute  by  chap.  3516  of  the 
Laws  of  1906,  34  Stat,  at  L.  451,  Gomp. 
Stat.  1916,  §  9761. 

The  foregoing  cases  from  Massa- 
chusetts, New  York,  and  Oregon  fol- 
low, as  bound  by  the  decision  of  the 
Supreme  Court  of  the  United  States  in 
Union  Gold  Min.  Go.  v.  Rocky  Moun- 
tain Nat.  Bank  (1877)  96  U.  S.  640, 
26  L.  ed.  648,  1  Mor.  Min.  Rep.  432, 
supra,  and  perhaps  we  are  so  to  un- 
derstand the  Arkansas  and  Iowa  cases. 
The  Supreme  Court  case  is  also  cited 
on  this  point  in  Maryland  Trust  Co. 
v.  National  Mechanics'  Bank  (1906) 
102  Md.  608,  63  Atl.  70;  Bank  of  Cadiz 
V.  Slemmons  (1877)  34  Ohio  St.  142, 
32  Am.  Rep.  364;  and  in  Weber  v. 
Spokane  Nat.  Bank  (1894)  12  G.  G.  A. 
98,  29  U.  S.  App.  97,  64  Fed.  208.  It 
is  also  cited  in  Smith  v.  First  Nat. 
Bank  (1895)  45  Neb.  444,  63  N.  W. 
796,  to  the  point  that  such  a  loan  is 
not  void. 

In  Union  Gold  Min.  Co.  r.  Rocky 
Mountain  Nat.  Bank  (U.  S.)  supl^a,  the 
court  said:  "We  do  not  think  it  re- 
quired by  public  policy,  or  that  Con- 
gress intended,  that  an  excess  of  loans 
beyond  the  proportion  specified  should 
enable  the  borrower  to  avoid  the  pay- 
ment of  the  money  actually  received 
by  him.  This  would  be  to  injure  the 
interests  of  creditors,  stockholders, 
ai)d  all  who  have  an  interest  in  the 
safety  and  prosperity  of  the  bank." 

The  validity  of  notes  taken  by  a 
cashier  of  a  national  bank,  for  loans  in 
excess  of  the  amount  the  bank  could 
legally  lend  to  one  person,  are  not 
aff^ted  by  the  punishment  of  the 
cashier  and  the  maker  for  depleting 
the  assets  of  the  bank  in  lending 
money  without  hope  of  its  repayment, 
nor  by  the  recovery  by  its  receiver 
against  the  cashier's  bondsii(UiLn  for 
his  fraud  and  dishonesty.  Re  Edson 
(1902)  119  Fed.  487,  supra. 

In   O'Hare   y^    Second    Nat..    Bank 
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(1874)  77  Pa.  96,  it  was  held  that  an 
affidavit  of  defense,  not  alleging  that 
the  excess  of  indebtedness  was. known 
to  the  borrower,  was  no  defense,  it 
not  thus  appearing  that  there  was 
any  conspiracy  to  defeat  the  law.  Fol- 
lowed in  Mapes  y.  Second  Nat.  Bank 

(1875)  80  Pa.  163,  cited  in  Allen  v. 
First  Nat  Bank  (1889)  127  Pa.  51, 114 
Am.  St.  Rep.  829,  17  Atl.  886. 

The  conspiracy  question  was  dis- 
posed of  in  Stephens  v.  Monongahela 
Nat  Bank  (1878)  88  Pa.  157,  32  Am. 
Rep.  438,  supra,  where  the  court  said: 
''We  have  considered  the  offer  as  true, 
namely,  that  there  was  a  conspiracy 
between  the  bank  and  the  borrower 
to  violate  the  statutory  regulation. 
The  question  is  whether  the  note  is 
invalid  on  general  principles  of  policy, 
and  not  one  of  equity  and  justice  be- 
tween the  parties.  The  public  good 
is  the  ground  of  relief  to  a  defend- 
ant who  proclaims  his  own  turpitude 
in  the  wilful  violation  of  a  statute, 
and  his  shame  in  refusing  payment 
of  what  he  justly  owes — not  his 
worthiness.  The  bank  is  treated  as  a 
conspirator,  but  the  fact  is  unmistak- 
able that  it  was  its  officer.  It  is  not 
the  intendment  of  the  statute  to  pro- 
vide a  way  by  which  sni  unfaithful 
officer  and  dishonest  stranger  may 
empty  the  vaults  of  the  bank,  work  its 
ruin,  to  the  great  loss  of  its  share- 
holders and  creditors,  and  the  receiver 
of  its  money,  wrapped  in  the  mantle 
of  public  policy,  escape  liability." 

State  baaln. 

It  is  no  defense  to  a  bill  of  exchange 
that  it  was  within  the  prohibition  of 
the  statute,  providing  that  "it  shall 
not  be  lawful  for  the  president  and 
directors  of  said  bank  to  purchase  or 
discount  any  draft  or  bill  of  exchange 
for  a  larger  sum  than  $6,000,"  as  such 
provision  is  directory.  Bates  v.  Bank 
of  Alabama  (1841)  2  Ala.  457,  where 
the  court  said :  ''Nothing  can  be  clear- 
er to  our  minds  than  that  the  bor- 
rower must  refund  the  money.  Any 
other  construction  would  place  the  en- 
tire capital  of  the  bank  at  the  mercy 
of  a  venal  directory  and  profligate  bor- 
rowers." 

In  Nelson  v.  Leiter  (1901)  190  HL 
414,  83  Am.  St.  Rep.  142,  60  N.  E.  851, 


the  court  said  of  the  Illinois  statute^ 
which  is  similar  to  the  provision  here- 
tofore quoted  of  the  act  of  Congress: 
"There  is  no  express  declaration  in  the 
section  that  loans  in  excess  of  the 
statutory  limitation  shall  not.be  col- 
lectable, and  to  so  construe  the  sec- 
tion would  be  to  defeat  the  very  pur- 
pose which  prompted  the  adoption  of 
the  section." 

See  also  the  reported  case  (Elmo 
State  Bank  v.  Hildebrand,  ante,  54) . 

A  bond  taken  by  a  savings  bank  in 
excess  of  the  amount  which  it  is  au- 
thorized  to  take  by  the  statute  of 
Iowa,  limiting  the  amount  of  money 
that  may  be  loaned  to  any  person  or 
firm,  is  not,  for  that  reason,  void;  es* 
pecially  when  it  is  not  limited  to  in- 
debtedness for  borrowed  money.  Ben- 
ton County  Sav.  Bank  v.  Boddicker 
(1898)  105  Iowa,  548,  45  L.R.A.  321, 
67  Am.  St.  Rep.  310,  75  N.  W.  632. 

In  sustaining  a  preference  of  a  bank 
by  an  insolvent  corporation,  the  Mis- 
sissippi court  said:  "If  the  bank  trans- 
cended its  charter,  and  loaned  a  larger 
percentage  of  its  capital  to  the  mer* 
cantile  company  than  its  charter  au- 
thorized it  to  lend  to  any  one.  person, 
that  was  a  matter  between  it  and  the 
state.  This  could  in  no  way  prevent 
the  collection  of  the  debt."  Fargason 
v.  Oxford  Mercantile  Co.  (1900)  78 
Miss.  65,  27  So.  877. 

In  affirming  a  judgment  for  a  bank 
sued  for  conversion  of  stock,  the  Mis- 
souri supreme  court  stated  that  it  was 
not  necessary  to  go  further  than  to 
hold  that  the  bank's  lien  was  good  up 
to  at  least  25  per  cent  of  the  amount  of 
its  capital  stock,  and  said:  "The  stat- 
ute does  not  in  terms  declare  void  all 
contracts  of  loan  to  one  person  in  ex- 
cess of  one  fourth  of  the  capital  stock. 
It  forbids  a  loan  beyond  that  amount, 
but  impliedly  sanctions  one  to  that 
limit.  The  transaction  is  not  intrin- 
sically immoral;  and,  whatever  view 
may  be  taken  as  to  such  contracts 
when  fully  executed,  it  is  obvious  that, 
as  the  excess  of  the  loan  over  the  pre^ 
scribed  limit  is  readily  severable  from 
the  part  which  is  within  that  limit, 
the  loan  is  valid,  at  least  to  the  ex- 
tent defined."    McClintock  v.  Central 
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Bank  (1893)  120  Mo.  127,  24  S.  W. 
1062. 

It  is  no  defense  to  a  mortflra^re,  given 
by  a  bank  president  to  the  bank  to 
secure  an  indebtedness  in  excess  of 
one  fifth  of  the  bank's  capital  stock, 
that  the  statute  provided  that  "no  cor« 
poration  or  banker  to  which  this  chap- 
ter is  applicable  shall:  (1)  Make  any 
loan  or  discount  to  any  person,  com- 
pany, corporation  or  firm  or  upon  pa* 
per  upon  which  any  such  person,  com- 
pany, corporation  or  firm  may  be  liable 
to  an  amount  exceeding  the  one  fifth 
part  of  its  capital  stock  actually  paid 
in  and  surplus."  Dunn  v.  O'Connor 
(1898)  25  App.  Div.  78,  49  N.  Y.  Supp. 
270. 

It  is  no  defense  (by  a  maker)  to  a 
note  that  one  of  its  indorsers,  when  it 
was  discounted  by  the  plaintiff  bank, 
w;as  a  director  of  the  bank,  already 
indebted  to  it  to  an  amount  exceeding 
8  per  cent  of  its  capital  stock,  although 
the  statute  provided  that  the  debts 
due  from  any  director  as  principal  in- 
dorser  or  surety  shall  not  exceed  8 
per  cent  of  the  capital  stock.  Rich- 
mond Baak  v.  Robinson  (1856)  42  Me. 
589. 


A  banking  law,  restricting  loans  to 
10  per  cent  of  the  capital  of  the  bank, 
is  no  defense  to  an  action  on  a  re- 
newal of  a  greater  loan.  Farmers^ 
Bank  v.  Burchard  (1860)  88  Vt.  346. 

Nelson  v.  Leiter  (1901)  190  111.  414, 
83  Am.  St.  Rep.  142,  60  N.  E.  851, 
supra,  does  not  refer  to  the  two  fol- 
lowing earlier  Illinois  cases,  which  do 
not  seem  in  accord  with  the  general 
doctrine  of  the  subject. 

It  was  held  in  Penn  v.  Bomman 
(1882)  102  ni.  523,  that  a  bank  can- 
not recover  from  one  of  its  directors 
loans  on  whicjii  he  was  guarantor  or 
indorser,  made  in  defiance  of  the  stat- 
ute declaring  that  "no  director  of  said 
ccnrporation  shall  be  indebted  to  said 
corporation,  either  directly  or  indi- 
rectly, or  individually,  at  any  time,  to 
an  amount  greater  than  seventy-five 
per  centum  of  the  capital  stock  held 
by  such  director  in  his  own  name,  in 
good  faith  as  his  own."  The  court 
considered  that  there  was  a  lack  of 
power  to  create  the  indebtedness. 

This  case  was  followed  in  Working- 
men's  Bkg.  Co.  V.  Rautenberg  (1882) 
103  III.  460,  42  Am.  Rep.  26. 

D»  B.  B. 


JOSEPHINE  T.  NASH 

V. 

BENNETT  BENARI,  Admr.,  etc.,  of  Sarah  Wood  Lemon,  Deceased. 

Maine  Supreme  Judicial  Court  ^  December  12,   1918. 

(—  Me.  — ,  105  Atl.  107.) 

Judgment  —  against  administrator  —  effect  in  other  state. 

1.  A  judgment  against  an  administrator  in  one  state  upon  a  claim 
against  decedent  for  services  is  no  bar  to  an  action  against  the  same 
person  intrusted  with  the  administration  of  decedent's  assets  in  another 
state,  upon  the  same  cl^im,  since  there  is  no  privity  between  the  adminis- 
trators in  the  different  states. 

[See  note  an  this  qvsstion  begirming  on  page  64.] 

Executors  and  administrators  — *  ex-     — authority  of  letters  of  administra-. 


tent  of  jurisdiction. 

2.  The  representative  capacity  of 
one  acting  under  letters  of  administra- 
tion does  not  extend  beyond  the  assets 
of  which  the  court  granting  the  letters 
has  jurisdiction. 

[See  11  R.  C.  L.  433.] 


tion. 

3.  Letters    of    administration    are 
without  extraterritorial  force. 

[See  11  R.  C.  L.  432.] 
Judgment  —  against  administrator  — 
full  faith  and  credit. 

4.  The  full  faith  and  credit  clause  of 
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the  Federal  Conatitution  do^s  not  re- 
quire the  enforeemeat  of  a  judgment, 
recovered  against  an  administrator  ap- 
pointed in  one  ^tate»  against  him  in  Ms 


representative  capaeity  aa  administra- 
tor of  assets  of  the  same  decedent  in 
another  stat^. 

[See  15  R.  G.  L.  924  et  seq.] 


Exceptions  by  defendant  to  rulings  of  the  Supreme  Judicial  Court  for 
Androscoggin  County  made  during  the  trial  of  an  action  brought  to 
recover  for  personal  services  rendered  by  plaintiff  to  defendant's  intestate, 
which  resulted  in  a  verdict  for  plaintiff.    Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Tascus  Atwoed,  Robert  J.     Massachusetts  and  later  in  Maine, 


Curran,  and  Dana  S.  Wiliiams,  for  de- 
fendant : 

A  judgment  obtained  in  a  foreign 
state  is  a  bar  to  a  second  suit  in  an- 
other  state 

Whiting  V.  Burger,  78  Me.  287,  4  Atl. 
694 ;  North  Bank  v.  Brown,  50  Me.  214, 
79  Am.  Dec.  609;  Sweet  v.  Brackley,  53 
Me.  346;  Mutual  L.  Ins.  Co.  v.  Harris, 
97  U.  S.  331,  24  L.  ed,  959;  Peters  v. 
Sanfordi  1  Denio,  224;  Nicholl  v. 
Mason,  21  Wend.  339;  Stevens  v.  Gay- 
ford,  11  Mass.  265;  Creighton  v.  Mur- 
phy, 8  Neb.  349,  1  N.  W.  138. 

A  Judgment  recovered  by  or  against 
a  personal  representative  in  the  state 
of  his  appointment  may  be  made  the 
basis  of  an  action  in  another  state,  and 
is  conclusive. 

23'Cyc.  1592;  Lewis  v.  Adams,  70 
Cal.  403,  59  Am.  Rep.  423,  11  Pac.  833; 
Turley  v.  Dreyfus,  33  La.  Ann.  885; 
Moore  v.  Smith,  116  N.  C.  667,  21  S,  E. 
506;  Brown  v.  Winstanley,  18  Ohio,  67. 

Messrs.  Payson  &  Virgin,  for  plain- 
tiff: 

A  judgment  against  an  administra- 
tor: appointed  in  one  state  is  not  a  bar 
to  a  suit  on  the  same  claim  against  an 
administrator  of  the  same  estate,  ap- 
pointed in  another  state. 

Parsons  v.  Copeland,  33  Me.  370,  54 
Am.  Dec.  628 ;  Sheldon  v.  White,  35  Me. 
233;  Aspden  v.  Nixon.  4  How.  467,  11 
L.  ed.  1059;  Stacy  v.  Thrasher,  6  How. 
44,  12  L.  ed.  337;  McLean  v.  Meek, 
18  How.  16,  15  L.  ed.  277;  Ela  v.  Ed- 
wards,  13  Allen,  48,  90  Am.  Dec.  174; 
Low  v.  Bartlett,  8  Allen,  259. 

Dunn,  J.,  delivered  the  opinion  of 
the  court : 

At  the  time  of  her  death,  intes- 
tate, the  domicil  of  Sarah  Wood 
Lemon  was  in  Massachusetts.  She 
there  left  property  for  administra- 
tion, and  she  also  left  property  to 
be  ^dministwed  in  the  state  qf 
Maine.  Adminiajtrations  were  grant- 
ed in  the  different  states,  first  in 


to  one  Bennett  Benari.  He  accepted 
the  distinct  trusts.  Alleging  that 
she  had  rendered  personal  services 
for  the  intestate  in  her  lifetime,  for 
which  payment  was  not  made,  the 
plaintiff  in  the  present  case  previ- 
ously sued  Mr.  Benari,  in  his  repre- 
sentative capacity,  in  Massachu- 
setts. In  that  suit,  in  the  superior 
court  in  Suffolk  county,  she  recov- 
ered judgment  against  the  estate  of 
the  decedent.  That  judgment  re- 
maining largely  unsatisfied,  she 
brought  this  action  against.  Benari 
as  administrator  in  Maine,  counting^ 
on  a  claim  differing  only  from  that 
which  formed  the  basis  of  her  case 
in  Massachusetts,  in  that  it  gives 
credit  for  payments  there  made  on 
account,  since  the  commencement  of 
the  original  action.  As  special  mat- 
ter of  defense  in  bar,  supplemental 
to  the  general  issue,  and  by  way  of 
brief  statement  under  it,  the  state 
of  Maine  administrator  invoked  the 
judgment  recovered  against  him  as 
domiciliary  administrator  in  Massa- 
chusetts. Phaintiff  by  counter  brief 
statement  replied  that  the  suits 
were  between  different  parties.  Evi- 
dence of  the  Massachusetts  judg- 
ment was  excluded  by  the  trial 
court,  and  an  exception  allowed. 

The  exclusion  of  the  offered  evi- 
dence was,  in  accordance  with  the 
established  doctrine  of  the  courts 
of  this  country.    Where  administra- 
tions of  the  estates  of  the  same  in- 
testate are  granted  t6  different  per-^ 
sons     in     different 
states,  they  are  so  iJiKSf'iJj. 
far    deemed'    inde-  miniMrato^ 
pendent     of     each  Ztulr  l7mi^, 
other  that  a  judg- 
ment obtained  against  one  will  fur- 


(—  Me.  —,  1 

nish  no  right  of  action  against  the 
other,  to  affect  assets  receive  By 
the  latter  in  virtue  of  his  own  ad- 
ininij9tt*d«ion  j  €<»'»4ri*  cbitenyfilation'* 
of  1aW'tliBre^40^'no''i>rimt9r^  bii^;v%«n 
him  and  the  other  administrator. 
Story,  Confl.  L.  §  522;  Aspden  y. 
Nixon,  4  How.  467,  11  L.  ed.  1059; 
Stacy  V.  Thrasher,  6  How.  44,  12  L. 
ed.  887  J  Hill  v.  Tuckfer,  ISHow.  458, 
14  L.  ed.  228 ;  McLean  v.  Meek,  18 
How.  16,  15  L.  ed.  277;  Noonan  v. 
Bradtey,  9  WaIL,894,  19.  L.  ed.  757; 
Reynolds  v.  Stockton,  140  U.  S.  254, 
35  L.  ed.  464,  11  Sup.  Ct  Rep.  773 ; 
Smith  V.  Madden  (C.  C.)  78  Fed. 
833 ;  Low  v.  Bartlett,  8  Allen,  259. 
As  was  Said  by  Mr.  Justice  Virgin 
in  Fowle  v.  Coe,  63  Me.  .245 :  "The 
answer  is  that  the  administrations 
of  the  estates  of  the  same  decedents 
in  different  states,  where  there  are 
creditors  and  property  belonging  to 
the  same  estate,  are '  regarded  as 
wholly  independent  of  each  other; 
'.  .  .  that  there  is  no^  privity  be- 
tween the  diff er^t  ^ministrations, 
but  that  each  is  sovereign  within  its 
own  limits." 

In  thQ  case  at  bar,  tlie'fact  that 
one  and  the  same  person  is  admin- 
istrator in  both  states  does  not  alter 
the  doctrine.  The  Massachusetts 
judgment  is  against  the  defendant 

d  ^^  ^^^  representa- 
adminutrauTr.  •■  tivc  capacity  there. 
iiVi*S;itron.         That  representation 

does  not  ejct^nd  be- 
yond the  assets  of  which  the  Massa- 
chupetts  court  that  appointed  him 
has  jurisdiction.  Stacy  v.  Thrasher, 
6  How.  44,  12  L.  ed.  337,  Letters 
of  administration,  are  without  extra- 
territorial force.  Story,  Confl.  L. 
§  512 ;  Smith  v.  Guild,  34  Me.  443 ; 

-«ntiiority  of  Saunders  v.  Weston, 
letter,  of  74  Mc.  85 ;  Smith  v. 

*d«nf«i.t«*ia«on.    H^jward,  86  Me.  203, 

41  Am.  St.  Rep.  537,  29  Atl.  1008 ; 
Brown  v.  Smith,  101  Me.  545,  115 
Am.  St.  Rep.  339,  64  AtL  .915.  The 
two  administrations  are  entirely  un- 
restricted by  each. other.  Low  v. 
Bartlett,  8  Allen,  259.;  Ela  v.  Ed- 
wards,  13  Alle^,•48,  90'  Am.  pep. 
174.    In  Johnson  v.  Powers,  ,139  tj. 


BBNABJ.  v..     :     .L..  §9 

05   Atl.   107.) 

S.  156,  at  page  159,  35  L.  ed.  112, 
i  tiSi  II  Sup.  Ct.  Rep."  526,  Mr.  Jus- 
tice Gray,  in  delivering  the  opinion 
of  thfe  coort,  flay&>r'  ***  JttdfiiMjrft 
rms&rw^  aiaiHSt  the^adaiimstrator 
of  a  deceased  person  in.«ife>»kate  is 
no  evidence  of  debt,  in  a  subsequent 
suit  by  the  same  plaintiff  in  another 
state,  either  against  an  administra- 
tor, whether  the  same  or  a  different 
person,  appointed  there,  or  against 
any  other. person  having  assets ^ of 
the  deceased.'' 

In  Stacy  v.  Thrasher,  supra,  a 
'judgment  recovered  in  one  state,  on 
an  alleged  debt  of  the  intestate,  was 
held  to  be  incompetent  evidence  of 
the  debt  in  a  suit  brought  by  the 
same  plaintiff  in  the  circuit  court 
of  the  United  States,  held  within 
another  state,  against  an  admkiis- 
trator  there  appointed  of  the  same 
intestate.  In  that  case  it  was  urged, 
as  here,  that  the  principle  indicated 
was  not  applicable  because  of  the 
provision  .of  the 
Constitution  that  i^S??l*^ii. 
fuU  faith  and  credit  intrator-mu 
shall  be  given  in"  J^ViitT" 
each  state  to  the 
public  actSr  records,  and  judicial  pro- 
ceedings of  every  other  state. 
Const.  U.  S.  art.  4,  §  1.  In  speak- 
ing the  speech  of  the  court,  Mr,  Jus- 
tice (Jrier  said:  "The  judgment  is 
against  the  person  of  the  adminis- 
trator, that  he  shall  pay  the  debt  of 
the  intestate  out  of  the  f  uji^^  cpm- 
mitted  to  his  care.  If  th^re  be  anr 
other  administrator  in  another  state 
liable  to  pay  the  same  debty  he  may 
be  subject  to  a  like  judgment  upon 
the  same  demand;  but  the  assets 
in  his  hands  cannot  beaffeeted  by 
a  judgment  to  which  he  is  personate- 
ly  a  sl^anger.  .  .  .  The*  )»wb  dnd 
courts  of  a  state  cah  only  affect  per- 
sons and  things  within  theiif  juris- 
diction. Consequently,  both  as  to 
the  administrator  and  the  property 
confided  to  him,  a  judgment  in  an- 
other gtate  is  res  inter  alios  acta." 
The  ruling  of  the  trial  court  was 
right. 
.  Receptions  ov^erruled. 
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ANNOTATION. 

esecutor  or  adininistnitor  qwJified  in  one  ftate  ••  binding 
or  <flminittrmtor  of  tiio  same  decedw&t^  qoalifiod  in 


JodguMiit  againtt 
iqMMi  on 
onodiar. 

I.  Administrators  in  both  states: 

a.  In  general,  64. 

b.  Judgment  at  domicil  of  decedent, 

66. 

c.  Judgment  elsewhere,  67. 
11.  Where  there  is  an  executor: 

a.  Different  executors  in  the  two 

jurisdictions,  67. 

b.  Judgment  against  executor  who 

has  qualified  in  both  jurisdic* 
tions,  68. 

This  note  does  not  include  judg- 
ments upon  claims  of  beneficiaries. 

1.  Admin4stratarm  in  both  states. 

A  foreign  judgment  against  a  for- 
eign administrator  affords  no  basis 
for  an  action  against  a  domestic  ad- 
ministrator of  the  same  intestate. 

United  States. — Stacy  v.  Thrasher 
(1848)  6  How.  44,  12  L.  ed.  387;  Mc- 
Lean y.  Meek  (1855)  18  How.  16,  15 
L.  ed.  277;  Johnson  v.  Powers  (1890) 
189  U.  S.  156,  35  L.  ed.  112,  11  Sup. 
Ct.  Rep.  525  (obiter)  (see  also  Rose's 
Notes  to  these  cases) ;  Dent  v.  Ashley 
(1828)  Hempst.  54,  Fed.  Cas.  No. 
8,809a. 

Alabama. — Johnston  v.  McKinnon 
(1900)  129  Ala.  223,  29  So.  696. 

Arkansas. — Turner  v.  Risor,  54  Ark. 
88,  16  S.  W.  18  (obiter) . 

Illinois.  —  McGarvey  v.  Darnall 
(1890)  134  III.  367,  10  L.R.A.  861,  25 
N.  E.  1006;  Smith  v.  Goodrich  (1897) 
167  111.  46,  47  N.  £.  316;  Strauss  v. 
Phillips  (1901)  189  111.  21,  69  N.  E. 
MO. 

Indiana.  —  Slauter  v.  Chenowith 
(1856)  7  Ind.  211. 

Iowa.— Greswell  v.  Slack  (1886)  68 
Iowa,  110,  26  N.  W.  42. 

Maine. — ^Nash  v.  Benari  (reported 
herewith)  ante,  61. 

Missouri.  —  First  Nat.  Bank  v. 
Dowdy  (1918)  175  Mo.  App,  478,  161 
S.  W.  859. 

Montana. — ^Braithwaite  v.  Harvey 
(1894)  14  Mont.  208,  27  L.R.A.  101,  43 
Am.  St.  Rep.  625,  86  Pac.  38. 


II.— HM>ntinued. 

c.  Judgment   against   executor    at 

domicil  as  against  administra- 
tes elsewhere,  69. 

d.  Judgment  against  administrator 

elsewhere  as  against  executor 
at  domicil,  70. 

e.  Miscellaneous,  71. 
III.  Miscellaneous,  71. 

New  Hampshire. — Taylor  v.  Barron 
(1857)  35  N.  H.  484  (obiter). 

Pennsylvania. — Brodie  v.  Bickley 
(1830)  2  Rawle,  431. 

South  Carolina. — King  v.  Clarke 
(1887)  2  Hill,  Eq.  611. 

Tennessee. — State  use  of  Bank  of 
Wayne  v.  Fulton  (1898)  —  Tenn.  — , 
49  S.  W.  297. 

Wisconsin.— Price  v.  Mace  (1879) 
47  Wis.  23,  1  N.  W.  336. 

Ireland.— Tighe  v.  Tighe  (1877)  Ir, 
Rep.  11  Eq.  203. 

The  rule  is  also  recognized  in  Re 
Grattan  (1911)  78  N.  J.  Eq.  226,  78 
Atl.  813,  and  Clarke  v.  Webster  (1906) 
—  Tex.  Civ.  App.  — ,  94  S.  W.  1088. 

The  rule  is  particularly  applicable 
where  the  only  property  in  tbe  second 
jurisdiction  is  real  estate.  Sargent  v. 
Davis  (1848)  3  La.  Ann.  353. 

As  all  of  the  aforesaid  American 
cases,  with  the  exception  of  Brodie  v. 
Bickley  (1830)  2  Rawle  (Pa.)  431, 
concerned  judgments  of  other  states 
of  the  Union,  it  will  be  recognized  that 
the  ''full  faith  and  credit"  clause  of 
the  United  States  Constitution  does 
not  affect  the  rule. 

Such  a  judgment  is  not  even  evi- 
dence in  the  second  suit.  McLean  v. 
Meek  (1855)  18  How.  (U.  S.)  16,  16 
L.  ed.  277;  Johnson  v.  Powers  (1890) 
139  U.  S.  156,  35  L.  ed.  112,  11  Sup.  Ct. 
Rep.  525  (see  also  Rose's  Notes  to 
these  cases) ;  McGarvey  v.  Darnall 
(1890)  134  111.  367,  10  L.R.A.  865,  25 
N.  E.  1005;  Strauss  v.  Phillips  (1901) 
189  111.  21,  59  N.  E.  560;  Creswell  v. 
Slack  (1856)  68  Iowa,  110,  26  N.  W. 
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42;  Nash  v.  Benabj  (reported  here- 
with) ante,  61;  First  Nat.  Bai^k  v. 
Dowdy  (1913)  175  Mo.  App.  478,  161 
S.  W.  859;  King  v.  Clarke  (1837)  2 
Hill,  Eq.  (S.  C.)  611. 

In  Stacy  v.  Thrasher  (1848)  6  How. 
<U.  S.)  44,  12  L.  ed.  337,  supra,  the 
<court  said  of  administrators  in  dif- 
ferent states:  ''Each  is  privy  to  the 
testator,  and  would  be  estopped  by  a 
judgment  against  him;  but  they  have 
no  privity  with  each  other,  in  law  or 
in  estate.  They  receive  their  author- 
ity from  different  sovereignties,  and 
•over  different  property.  The  author- 
ity of  each  is  paramount  to  the  other. 
Each  is  accountable  to  the  ordinary 
from  whom  he  receives  his  authority." 

In  IngersoU  v.  Coram  (1903)  127 
Fed.  418,  the  court  said :  'The  law  is 
settled  beyond  question  that  an  an- 
cillary administrator  in  one  jurisdic- 
tion is  not  in  privity  with  an  ancil- 
lary administrator  in  another  juris- 
diction; so  that  no  judgment  by  or 
against  Harris  as  ancillary  adminis- 
trator in  Montana  could  avail  for  or 
against  an  ancillary  administrator  ap- 
pointed by  the  courts  of  Massachu- 
setts, bringing  a  suit  in  that  state  or 
in  this  district,  although  the  cause  of 
action  was  identically  the  same." 

In  McGarvey  v.  Darnall  (1890)  134 
IlL  367,  10  L.R.A.  861,  25  N.  E.  1005, 
aupra,  the  court  said:  "The  doctrine 
is  well  settled  that,  if  letters  of  ad- 
ministration are  granted  in  different 
^states  to  different  persons,  in  respect 
to  estate  left  by  the  same  deceased 
person,  there  is  no  privity  between 
such  administrators,  and  that  there- 
fore a  judgment  against  the  adminis- 
trator in  one  state  is  not  competent 
testimony  ta  show  a  right  of  action 
against  either  a  domiciliary  or  ancil- 
lary administrator  in  another  state,  or 
to  affect  assets  in  such  other  state." 

In  Story  on  Conflict  of  Laws,  it  is 
said  (§  522) :  "Where  administra- 
tions are  granted  to  different  persons 
in  different  states,  they  are  so  far 
deemed  independent  of  each  other  that 
«  judgment  obtained  against  one  will 
furnish  no  right  of  action  against  the 
other,  to  affect  assets  received  by  the 
latter  in  virtue  of  his  own  administra- 
tion; for  in  contemplation  of  law  there 
8  A.L.R.— 6. 


is  no  privity  between  him  and  the  oth- 
er administrator.  It  might  be  differ- 
"ent  if  the  same  person  were  adminis- 
trator in  both  states." 

In  Tighe  v.  Tighe  (1877)  Ir.  Rep.  11 
Eq.  203,  it  was  held  that  a  Gape  Colony 
judgment  against  the  administrators 
(called  executors  dative)  of  a  de- 
cedent, there  appointed,  afforded  no 
support  to  a  claim  in  Ireland  against 
an  administrator  there  appointed. 
(Counsel  stated  that,  as  regarded  Eng- 
lish or  Irish  authorities,  the  ques- 
tion was  one  of  first  impression.  The 
court  followed  Story,  Confl.  L.  §  522. 

The  rule  applies,  although  the  same 
person  is  the  administrator  appointed 
in  both  jurisdictions.  Johnson  v.  Pow- 
ers (1891)  139  U.  S.  156,  35  L.  ed.  112, 
11  Sup.  Ct.  Rep.  525  (obiter)  ;  Johnston 
V.  McKinnon  (1910)  129  Ala.  223,  29 
So.  696;  Nash  v.  Benari  (reported 
herewith)  ante,  61;  Strauss  v.  Phil- 
lips (1901)  189  IlL  21,  59  N.  E.  560; 
State  use  of  Bank  of  Wayne  v.  Fulton 
(1898)  —  Tenn.  — ,  49  S.  W.  297. 

But,  in  Lomas  v.  Hilliard  (1880) 
60  N.  H.  148,  in  holding  that  a  Ver- 
mont judgment  rejecting  a  claim 
against  the  estate  of  an  intestate  of 
Vermont  was  a  bar  to  the  claim  in 
New  Hampshire,  the  same  persons  be- 
ing the  administrators  in  both  states, 
the  court  said:  "If  judgment  had 
been  rendered  against  the  intestate 
previous  to  his  death  by  a  competent 
tribunal  in  another  state,  after  a  full 
and  fair  trial,  there  would  be  no  doubt 
that  his  administrator  in  this  state 
would  be  bound  by  it;  and  there  seems 
to  be  no  sound  reason  why,  if  the  judg- 
ment had  been  rendered  against  his 
representative  instead  of  him,  the 
same  representative  would  not  be 
bound  by  it.  He  is,  to  be  sure,  the 
administrator  and  representative  in 
Vermont  by  virtue  of  Vermont  law, 
and  in  New  Hampshire  by  virtue  of 
New  Hampshire  law;  but  that  distinc- 
tion does  not  annihilate  his  identity. 
He  is  the  aame  person  in  one  state  as 
in  the  other,  and  represents  the  same 
interests.  He  exercises  his  own  in- 
dividual judgment  in  both  states  in 
behalf  of  the  same  estate,  and  to  sajr 
that  an  adjudication  of  a  matter  con- 
cerning the  estate  in   one   state,  to 
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which  he  was  properly  a  party,  would 
not  be  binding  on  the  parties  in  an- 
other state,  because  he  happened  ttf 
derive  his  representative  character  in 
both  states  from  different  sources,  is, 
it  seems  to  us,  a  technical  refinement 
not  often  found  in  modern  legal  rea- 
soning. It  is  not  suggested  that  the 
assets  of  the  estate  would  be  any  dif- 
ferently affected  in  one  jurisdiction 
than  in  the  other,  although  the  pro- 
ceedings in  each  state  are  had  pri- 
marily with  reference  to  the  assets  in 
that  state;  nor  is  it  apparent  how  the 
same  administrator  could  do  an^  more 
or  any  less  in  his  defense  against  the 
claim  in  this  suit  in  one  state  than  in 
the  other."  And  see  also  Creighton  v. 
Murphy  (1879)  8  Neb.  349,  1  N.  W. 
138,  infra.  See  also  the  doubt  ex- 
pressed in  Story,  Gonfl.  L.  §  522,  supra. 

That  the  suit  resulting  in  the  judg- 
ment was  commenced  in  the  decedent's 
lifetime  does  not  alter  the  case.  Stacy 
v.  Thrasher  (1848)  6  How.  (U.  S.)  44, 
12  L.  ed.  337 ;  First  Nat.  Bank  v.  Dowdy 
(1913)  175  Mo.  App.  478,  161  S.  W. 
859;  Braithwaite  v.  Harvey  (1894)  14 
Mont.  208,  27  L.R.A.  101,  43  Am.  St. 
Rep.  625,  36  Pac.  38;  King  v.  Clarke 
(1837)  2  Hill,  Eq.  (S.  C.)  611;  Carri- 
gan  V.  Semple  (1888)  72  Tex.  306,  12 
S.  W.  178. 

But  the  contrary  was  held  in  Creigh- 
ton V.  Murphy  (1879)  8  Neh.  349,  1 
N.  W.  138,  where  a  resident  of  Ne- 
braska died  pending  an  action  against 
him  in  Iowa ;  administration  was  taken 
out  on  his  estate  in  Nebraska,  and  the 
same  person  was  appointed  adminis- 
trator in  Iowa  and  appeared  in  the 
suit;  and  it  was  held  that  judgment 
therein  against  him  in  Iowa  was  con- 
clusive upon  him  as  administrator  in 
Nebraska.  The  court  said:  "What- 
ever the  rule  may  be  as  to  judgments 
recovered  against  ancillary  adminis- 
trators upon  claims  filed  after  the 
death  of  the  intestate,  it  cannot  affect 
this  case.  Here,  an  action  was  com- 
menced against  Edward  Creighton  in 
his  lifetime,  and  personal  service  was 
had  on  him,  and  he  appeared  and  filed 
an  answer  to  the  petition,  denying  the 
facts  stated  therein.  He  died  before 
the  trial,  but  the  cause  of  action  sur- 
vived.    Had  the  court  not  authority, 


upon  the  appointment  of  an  adminis-^ 
trator  and  the  revivor  of  the  action^ 
to  proceed  with  the  case  and  render 
judgment?  We  think  it  had.  The 
court  had  acquired  jurisdiction,  and 
the  death  of  the  defendant  did  not  oust 
it  of  that  jurisdiction.  The  court 
therefore  had  authority  to  revive  the 
action  against  the  administrator  and 
to  hear  and  determine  the  rights  of 
the  parties,  and  such  judgment  is  con- 
clusive as  to  the  matters  in  issue.  To 
require  a  plaintiff,  who  has  estab- 
lished his  claim  after  a  tedious  and 
expensive  litigation  in  Iowa,  to  go 
through  the  same  process  in  this  state, 
would  impose  a  burden  upon  him  not 
required  by  the  law." 

h.  Judgment  at  domicU  of  decedent. 

Thus,  a  judgment  of  the  state  of  his 
appointment  against  a  domiciliary  ad- 
ministrator affords  no  basis  for  an  ac- 
tion in  another  state  against  an  ad- 
ministrator there  appointed.  McLean 
V.  Meek  (1855)  18  How.  (U.  S.)  16,  15 
L.  ed.  277;  McGarvey  v.  Damall 
(1890)  134  IlL  367,  10  L.R.A.  861,  25^ 
N.  E.  1005;  Smith  v.  Goodrich  (1897) 
167  m.  46,  47  N.  E.  316;  Strauss  v. 
Phillips  (1901)  189  111.  21,  59  N.  E. 
560-;  Creswell  v.  Slack  (1885)  68  Iowa, 
110,  26  N.  W.  42;  NASH  v.  Benari  (re- 
ported herewith)  ante,  61. 

But  in  Price  v.  Mace  (1879)  47  Wis. 
23,  1  N.  W.  336,  the  court  said 
(obiter) :  "It  seems  hard  to  drive 
creditors,  who  had  fairly  litigated 
their  claims  against  the  principal  ad- 
ministrator, to  litigate  them  de  novo- 
against  the  ancillary  administrator. 
Whether  and  how  far  judgments 
against  the  principal  administrator, 
accompanied  by  proof  that  there  are 
no  assets  in  his  hands  to  satisfy  them,, 
should  be  evidence  in  a  court  which, 
had  granted  ancillary  letters,  might,, 
perhaps,  be  regarded  as  a  question 
not  absolutely  settled  by  the  authori- 
ties. They  leave  such  an  effect  of 
such  judgments,  however,  in  very 
great  doubt." 

In  holding  that  a  record  of  the  domi- 
ciliary probate  court,  allowing  a  claim 
of  the  local  administrator,  was  not 
evidence  in  a  court  of  another  state 
against  persons  alleged  to  hold  there 
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real  estate  of  the  decedent,  under  con^ 
veyance  alleged  to  have  been  made  by 
him  in  fraud  of  his  creditors,  the  court 
said:  ''A  judgment  recovered  against 
the  administrator  of  a  deceased  per- 
son in  one  state  is  no  evidence  of 
debt,  in  a  subsequent  suit  by  the  same 
plaintiff  in  another  state,  either 
against  an  administrator,  whether  the 
same  or  a  different  person,  appointed 
there,  or  against  any  other  person  hav- 
ing assets  of  the  deceased/'  Johnson 
V.  Powers  (1890)  139  U.  S.  156,  85  L. 
ed.  112,  11  Sup.  Ct.  Rep.  525  (see  also 
Rose's  Notes  to  this  case). 

The  rule  is  particularly  applicable 
where  the  only  property  in  the  second 
jurisdiction  is  real  estate.  Sargent  v. 
Davis  (1848)  3  La.  Ann.  353. 

In  Carrigan  v.  Semple  (1888)  72 
Tex.  806,  12  S.  W.  178,  it  was  held 
that  a  judgment  against  an  adminis- 
trator in  the  state  of  the  decedent's 
domicil,  and  where  the  administrator 
was  appointed,  is  no  basis  for  a  suit 
in  lifaother  state  against  another  ad- 
ministrator there  appointed,  in  the  ab- 
sence of  a  showing  that  the  local  ad- 
ministrator had  assets  in  his  hands 
which  were  ever  assets  in  the  hands 
of  the  first-mentioned  administrator. 

But  it  may  be  noted  that  in  Moore  v. 
Fields  (1862)  42  Pa.  467,  administra- 
tors appointed  at  the  domicil  in  New 
York,  who  were  dismissed  and  an  ac- 
count there  stated  against  them,  show- 
ing a  balance  which  they  were  decreed 
to  pay  to  their  successor,  were  held 
liable  to  such  successor,  in  a  suit  on 
such  decree  in  Pennsylvania,  where 
no  letters  had  been  taken. 

o.  Judgment  eUewhere» 

So,  a  judgment  in  another  state 
against  an  administrator  there  ap- 
pointed affords  no  basis  for  an  action 
in  the  state  of  principal  administra- 
tion, against  the  administrator  ap- 
pointed there.  Stacy  v.  Thrasher 
(1848)  6  How.  44,  12  L.  ed.  337  (see 
also  Rose's  Notes  to  this  case)^  Tur- 
ner V.  Riser  (1890)  54  Ark.  33,  15  S. 
W.  13  (obiter) ;  Johnston  v.  McEin- 
non  (1900)  129  Ala.  223,  29  So.  696; 
First  Nat.  Bank  v.  Dowdy  (1913)  175 
Mo.  App.  478,  161  S.  W.  859;  Bralth- 
waite  V.  Harvey  (1894)  14  Mont  208, 


27  L.R.A.  101,  48  Am.  St.  Rep.  625,  36 
Pac.  38. 

In  Commercial  Bank  v.  Slater 
(1874)  21  Minn.  174,  the  refusal  to 
permit  a  suit  against  the  administra- 
tor of  the  domicil,  on  a  judgment  re- 
covered in  another  state  against  the 
administrator  there  appointed,  was  on 
the  ground  that  the  case  was  excluded 
by  the  Minnesota  statute,  which  ex- 
cluded all  suits  against  an  executor  or 
administrator  except  those  expressly 
provided  for  by  the  statute. 

It  may  be  noted  that  in  Jones  v. 
Jones  (1855)  15  Tex.  463,  65  Am.  Dec. 
174,  it  was  held  that  a  Missouri  judg- 
ment against  an  ancillary  administra- 
tor there  appointed  affords  no  basis 
for  a  suit  in  Texas  against  the  heirs 
or  distributees,  it  not  being  alleged 
that  any  property  had  come  to  their 
hands  which  were  assets  in  Missouri, 
although  the  Missouri  suit  was  begun 
against  the  decedent.  The  court 
states  that  the  judgment  -'gave  no 
right  of  action  against  the  administra- 
tor or  the  heirs  in  this  state,"  but  it 
does  not  appear  that  the  administrator 
was  a  party. 

II.  Where  there  is  an  executor. 

a.  Different  ecceeutors  in  the  two  jwHe^ 

diotiona. 

A  judgment  against  one  of  several 
executors  in  another  jurisdiction  was 
held  admissible  against  another  execu- 
tor of  the  same  testator  in  Louisiana, 
"for  the  purpose  of  showing  that  the 
demand  had  been  carried  into  judg- 
ment in  another  jurisdiction,  against 
one  of  the  testator's  executors,  and 
that  the  others  were  precluded  by  it 
from  pleading  prescription  or  the 
Statute  of  Limitations  upon  the  origi- 
nal cause  of  action."  Hill  v.  Tucker 
(1851)  13  How.  (U.  S.)  458,  14  L.  ed. 
223 ;  Goodall  v.  Tucker,  1851,  13  How. 
(U.  S.)  469,  14  L.  ed.  227  (see  also 
Rose's  Notes  to  these  cases) . 

In  Hill  V.  Tucker  (U.  S.)  supra,  the 
court  said:  ''Though  the  executor's 
trust  or  appointment  may  be  limited, 
or  though  there  are  several  executors 
in  different  jurisdictions,  and  some  of 
them  limited  executors,  they  are,  as 
to  the  creditors  of  the  testators,  execu* 
tors  in  privity,  bearing  to  the  credi- 
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tors  the  same  responsibilities  as  if 
there  was  only  one  executor.  The 
privity  arises  from  their  obligations 
to  pay  the  testator's  debts,  wherever 
his  effects  may  be,  just  as  his  obliga- 
tion was  to  pay  them.  The  executor's 
interest  in  the  testator's  estate  is  de- 
rived from  the  will,  and*  vests  from 
the  tatter's  death,  whatever  may  be 
the  form  which  the  law  requires  to  be 
observed  before  an  executor  enters 
upon  the  discharge  of  his  functions. 
.  •  •  All  of  them,  then,  having  the 
same  privity  with  each  other  and  to 
the  testator,  and  the  same  responsibil- 
ity to  creditors,  though  they  may  have 
been  qualified  as  executors  in  differ- 
ent sovereignties,  an  action  for  a  debt 
due  by  the  testator,  against  any  one 
of  them  in  that  sovereignty  where  he 
undertook  to  act  as  executor,  places 
all  of  them  in  one  relation  concerning 
it;  and,  as  to  the  remedies  for  its  re- 
covery, what  one  may  plead  to  bar  a 
recovery,  another  may  plead,  and  that 
which  will  not  bar  a  recovery  against 
any  of  them  applies  to  all  of  them. 
•  .  .  Notwithstanding  the  privity 
that  there  is  between  executors  to  a 
testator,  we  do  not  think  that  a  judg- 
ment obtained  against  one  of  several 
executors  would  be  conclusive  as  to 
the  demand  against  another  executor, 
qualified  in  a  different  state  from  that 
in  which  the  judgment  was  rendered." 

h.  Judgment  against  executor  who  has 
qualified  in  both  jurisdictione, 

A  judgment  of  a  state  court  in  favor 
of  a  creditor  against  an  executrix,  for 
the  recovery  of  moneys  against  the 
estate,  the  parties  being  citizens  of 
the  state  which  was  the  domicil  of  the 
testator,  and  the  court  having  juris- 
diction of  the  parties  and  the  sub- 
ject-matter, is  conclusive  against  the 
executrix  in  another  state,  in  which 
she  afterwards  takes  out  letters  testa- 
mentary, in  a  suit  between  the  same 
parties  for  the  same  purpose.  Car- 
penter V.  Strange  (1890)  141  U.  S.  87, 
35  L.  ed.  640,  11  Sup.  Ct.  Rep.  960, 
where  the  court  said:  "She  was  in 
privity  with  the  decedent  as  to  his 
property  by  the  terms  of  the  will,  and 
the  judgment  against  her  as  executrix 
in  New  York  bound  her  in  Tennessee, 


upon  the  probate  of  the  will  and  her 
qualification  there." 

In  Turley  v.  Dreyfus  (1883)  35  La. 
Ann.  510,  it  was  held  that  ''a  judgment 
against  the  sole  testamentary  execu- 
tor of  a  deceased  person,  who  had 
qualified  and  was  administering  in 
that  capacity  in  both  Tennessee  and 
Louisiana,  rendered  by  a  court  of  Ten- 
nessee, was  binding  on  him  in  his  ca- 
pacity as  testamentary  executor  in 
both  states,"  that  "the  case  was  not 
affected  by  the  death  of  the  executor 
during  the  pendency  of  an  appeal  in 
the  supreme  court  of  Tennessee,  and 
by  the  substitution  of  an  administra- 
tor de  bonis  non  contradictorily  with 
whom  the  appeal  was  necessarily 
prosecuted,"  and  that  the  judgment 
would  support  an  action  in  Louisiana 
against  such  administrator,  called 
dative  testamentary  executor. 

In  holding  that  a  New  Jersey  execu- 
trix who  had  taken  out  ancillary  let- 
ters testamentary  in  New  York  ought 
not  to  defeat  a  suit  on  the  ground^hat 
a  judgment  against  her  would  be  in- 
effective, the  court,  while  not  deter- 
mining the  force  of  the  judgment, 
said:  "While  we  are  not  required  for 
present  purposes  to  decide  upon  its 
legitimate  force  and  effect,  and  that 
question  should  be  left  until  it  arises, 
it  is  enough  to  say  that  the  judgment 
may  avail  the  plaintiff  in  two  direc- 
tions, even  if  it  were  certain  that  he 
could  not  reach  assets  here.  If  he 
should  be  driven  to  the  forum  of  origi- 
nal probate  jurisdiction,  the  case  of 
Hill  V.  Tucker,  18  How.  (U.  S.)  458,  14 
L.  ed.  223,  indicates  that  the  judgment 
would  be,  at  least,  prima  facie  evi- 
dence of  the  indebtedness,  and,  if  not 
conclusive,  would  at  least  bar  the 
Statute  of  Limitations,  which  other- 
wise might  apply."  Hopper  v.  Hopper 
(1891)  125  N.  Y.  400,  12  L.R.A.  237, 
26  N.  E.  457. 

In  White  v.  Archbill  (1855)  2  Sneed 
(Tenn.)  588,  holding  that  a  judgment 
against  an  executor  recovered  in 
North  Carolina,  where  he  did  not  plead 
"fully  administered,"  or  no  assets, 
was  cause  for  a  recovery  thereon 
against  him  de  bonis  propriis  in  Ten- 
nessee, it  seems  probable  that  th^ 
executor  was  appointed  in  North  Caro- 
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Una,  and  that  no  letters  were  granted 
in  Tennessee. 

But  the  judgment  of  removal  of  an 
executor  by  the  court  of  the  domicil 
of  his  testatrix  is  not  conclusive  upon 
the  court  of  another  state,  which  has 
admitted  the  will  and  granted  letters 
to  him.  American  Missionary  Asso.  v. 
Hall  (1904)  laS  Mich.  247,  101  N.  W. 
685. 

It  may  be  noted  that  a  judgment 
in  a  state  court  against  an  executrix, 
declaring  a  deed  from  the  testator  to 
her  of  land  in  another  state  void  as  to 
a  debt  due  from  the  testator  to  the 
plaintiff,  but  not  directing  a  convey- 
ance of*  the  land,  does  not  annul  the 
title  to  the  land,  and  is  not  binding 
upon  the  courts  of  the  other  state,  so 
far  as  to  compel  them  to  surrender 
jurisdiction  over  the  land,  which  is 
exclusively  subject  to  the  laws  and 
jurisdiction  of  the  courts  of  the  lat- 
ter state.  Carpenter  v.  Strange  (1890) 
141  U.  S.  87,  35  L.  ed.  640,  11  Sup.  Ct 
Rep.  960,  supra  (see  also  Rose's  Notes 
to  this  case). 

e.  Judgment  against  ecDecutar  at  donUeU 
as  against  administrator  elsewhere. 

The  cases  of  this  nature  are  not  in 
harmony. 

In  Latine  v.  Clements  (1847)  8  6a. 
426,  it  was  held  that  one  who  has  re- 
covered a  judgment  against  an  execu- 
tor appointed  at  the  forum  may  re- 
cover on  the  judgment  in  Georgia 
against  an  administrator  with  the  will 
annexed,  there  appointed. 

In  Baldwin  v.  Rice  (1904)  44  Misc. 
64,  89  N.  Y.  Supp.  738,  it  was  held 
that  a  judgment  in  a  suit  begun  in 
Texas  against  a  husband,  by  the  exec- 
utor of  his  wife's  estate  there  ap- 
pointed, and  after  his  death  settled 
with  his  administrator  appointed  in 
Texas,  is  binding  in  New  York  against 
any  representative  of  the  wife's  es- 
tate thereafter  appointed  in  New 
York;  but  the  decision  of  this  question 
was  not  necessary  to  the  result,  and 
the  judgment  was  modified  on  appeal 
by  excluding  the  decision  of  this  ques- 
tion (1905)  100  App.  Div.  241,  91 
N.  Y.  Supp.  1086,  affirmed  in  (1905) 
188  N.  Y.  55,  75  N.  E.  1096,  which  has 
reargument  denied  in  (1906)  184  N. 
Y.  528,  76  N.  E.  1088. 


On  the  other  hand,  it  was  held  in 
Richards  v.  Blaisdell  (1909)  12  Cal. 
App.  101,  106  Pac.  732,  that  a  judg- 
ment or  allowance  of  claims  against 
an  executor  in  the  state  of  his  ap- 
pointment affords  no  basis  for  a  suit 
in  another  state  against  an  adminis- 
trator with  the  will  annexed,  appoint- 
ed therein,  nor  is  it  evidence  to  estab- 
lish the  indebtedness,  even  if  the 
California  statute  did  not  cover  the 
matter.  The  court  reviews  the  cases, 
considers  Hilton  v.  Tucker  (1851)  18 
How.  (U.  S.)  458,  14  L.  ed.  228,  supra, 
and  Low  v.  Bartlett  (1864)  8  Allen 
(Mass.)  259  (infra,  d),  to  be  in  har- 
mony with  its  view,  and  states,  inter 
alia:  "The  administration,  though 
called  ancillary  to  distinguish  it  from 
the  administration  of  the  last  resi- 
dence of  the  decedent,  is  wholly  inde- 
pendent of  it.  k  .  .  Considering 
the  effect  of  §  1913,  Code  of  Civil  Pro- 
cedure, upon  the  judgment  of  the 
Minnesota  court,  in  the  light  of  the 
rule  declared  by  the  cases  above  re- 
viewed, if  it  be  held  that  the  excep- 
tion therein  as  to  executors  and  ad- 
ministrators has  no  bearing,  we  are 
still  of  the  opinion  that  the  judgment 
is  not  only  not  conclusive  upon  the 
California  administrator  with  the  will 
annexed,  but  that  it  cannot  be  the 
basis  of  an  action  against  him,  or  even 
evidence  to  establish  the  indebtedness. 
This  is  the  result,  whether  we  accept 
the  implied  view  of  some  of  the  cases 
that  a  proceeding  to  establish  a  claim 
against  an  estate  is  a  proceeding  in 
rem,  having  for  its  res  the  assets  of 
the  estate  within  the  jurisdiction 
where  presented,  as  distinguished 
from  the  entire  estate,  or  the  theory 
of  the  United  States  Supreme  Court, 
that  an  action  to  establish  a  claim  is 
in  personam  against  the  executor  or 
administrator  in  the  jurisdiction  in 
which  brought,  which  can  be  made 
payable  only  out  of  the  assets  of  the 
estate  in  that  jurisdiction.'' 

A  judgment  in  Ohio  against  an 
Ohio  executor  and,  in  the  language  of 
the  judgment,  to  be  paid  there  in  due 
course  of  administration,  is  improp- 
erly allowed  by  an  Illinois  court  as  a 
claim  against  an  administrator  with 
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the  will  annexed  in  Illinois.    Rosen- 
thal V.  Renick  (1867)  44  IlL  202. 

d.  Jtutgntent  against  adntitUatratar  else* 
where  as  against  executor  at  domieil. 

A  judgment  against  an  ancillary  ad- 
ministrator in  the  state  of  his  ap- 
pointment is  not  evidence  against  the 
executor  at  the  chief  place  of  ad- 
ministration. Low  V.  Bartlett  (1864) 
8  Allen  (Mass.)  259,  where  the  court 
said,  inter  alia:  "It  is  said  that. they 
are  in  privity  with  the  testator,  and 
that  this  creates  a  privity  of  estate 
between  them.  It  is  true  that  the 
executor  is  in  privity  with  the  testator 
in  respect  to  the  estate  which  he  takes, 
which  is  merely  the  estate  in  Massa- 
chusetts, and  within  the  jurisdiction 
of  its  courts;  and  the  administrator 
is  in  privity  with  him  in  respect  to  the 
estate  in  Vermont,  which  he  can  ad- 
minister upon.  But  as  the  privity  re- 
lates to  different  property  and  differ- 
ent matters,  and  is  limited  to  different 
jurisdictions,  it  does  not  aid  the  plain- 
tiff. There  is  no  privity  between  the 
estate  in  the  hands  of  the  executor  and 
that  in  the  hands  of  the  administrator. 
Each  must  be  administered  separately 
and  independently.  .  •  •  Another 
and  a  decisive  objection  to  the  plain- 
tiff's position  is,  that  if  it  were  held 
to  be  valid,  it  would  enable  the  foreign 
administrator  to  bind  the  estate  in 
Massachusetts,  by  suffering  the  re- 
covery of  a  judgment  against  him." 

Where  a  nonresident  defendant  died 
during  an  arbitration,  in  an  action 
which  was  continued  to  a  decree 
against  his  administrator  with  the  will 
annexed,  appointed  by  the  court  of  the 
forum,  such  decree  was  held  to  be  of 
no  effect  upon  the  executors  of  the 
domieil  of  the  deceased,  although  the 
stipulation  for  submission  to  arbitra- 
tion provided  that  the  arbitration 
should  continue  in  case  of  the  death 
of  either  party,  and  that  his  succes- 
sors and  legal  representatives  should 
be  bound  by  the  final  award.  Brown  v. 
Fletcher  (1908)  210  U.  a  82,  62  L.  ed. 
966,  28  Sup.  Gt.  Rep.  702,  affirming 
(1906)  146  Mich.  401,  15  L.R.A.(N.S.) 
632,  123  Am.  St.  Rep.  283,  109  N.  W. 
686,    In  this  case  the  Michigan  court 


said:  ''Whatever  may  be  the  relations 
of  two  or  more  coexecutors,  residing 
in  different  states,  in  each  of  which 
states  the  testator  left  property,  and 
whatever  the  liability  of  a  sole  execu- 
tor, who,  for  the  purpose  of  adminis- 
tering the  estate,  secures  his  own  ap- 
pointment in  a  state  other  than  that 
having  primary  probate  jurisdiction, 
to  admit  in  every  jurisdiction  the 
force  and  validity  of  a  judgment  prop- 
erly pronounced  against  him  in  any 
jurisdiction,  it  is  clear  that  the  donu- 
ciliary  executor  and  the  estate  in  the 
state  of  decedent's  domieil  cannot  be 
affected  by  the  acts  of  a  foreign  ad- 
ministrator, or  by  any  judgment  or  de- 
cree rendered  against  such  foreign 
administrator  in  the  state  of  his  ap- 
pointment. And  the  case  is  not 
changed  because  the  suit  in  which  the 
judgment  is  rendered  against  the  for- 
eign administrator  was  pending  in  the 
foreign  jurisdiction  at  the  time  of  the 
death  of  the  testator.'' 

In  Ela  V.  Edwards  (1866)  13  Allen 
(Mass.)  48,  90  Am.  Dec.  174,  where 
an  executor  of  a  Massachusetts  es- 
tate took  out  ancillary  administration 
in  New  Hampshire,  and  procured  an 
allowance  by  the  court  thereof  a  claim 
of  his  own  against  the  estate,  it  was 
held  that  such  allowance  was  not  bind- 
ing on  the  Massachusetts  court. 

In  Cherry  v.  Speight  (1866)  28  Tex. 
603,  the  court  stated  that  a  judgment 
in  Mississippi  against  a  Mississippi 
administrator  was  no  f 6undation  for  a 
suit  in  Texas  against  the  executor  of 
the  decedent  (apparently  there  ap- 
pointed), where  it  was  not  alleged  that 
any  assets  which  were  in  the  hands  of 
such  administrator  had  come  to  the 
possession  of  such  executor. 

But,  on  the  other  hand,  it  was  held 
in  Tait  v.  Lewis  (1844)  7  Rob.  (La.) 
206,  that  where  a  defendant  died  dur- 
ing the  pendency  of  an  action  against 
him  in  Virginia,  and  judgment  was 
taken  against  his  administrator  there 
appointed,  that  this  judgment  was 
prima  facie  evidence  in  Louisiana 
against  the  executor  of  decedent  ap- 
pointed in  Louisiana,  and  was  suffi- 
cient to  justify  a  judgment  by  default 
against  such  executor. 
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e.  '^Hiscellaneaus. 

A  New  York  secured  creditor  of  an 
Illinois  estate,  presenting  its  claim 
there,  is  bound  by  the  decision  of  the 
Illinois  court  as  to  the  rate  of  inter- 
est, in  a  suit  by  the  Illinois  executor 
in  the  Federal  court  in  New  York, 
where  he  has  taken  out  ancillary  let- 
ters. Owsley  V.  Central  Trust  Co. 
(1912)  196  Fed.  412. 

The  will  of  G.,  of  Virginia,  was 
there  probated,  and  was  also  pro- 
bated in  Mississippi ;  letters  of  admin- 
istration c.  t.  a.  were  granted  in  Vir- 
ginia to  S.,  and  in  Mississippi  to  B., 
who  later  died,  leaving  a  will  pro- 
bated in  Mississippi,  where  W.  took 
letters  as  executor,  and  accounted  in 
the  chancery  court  in  Mississippi  for 
his  testator  as  administrator  c.  t.  a. 
of  G.,  S.,  the  said  Virginia  administra- 
tor of  G.  appearing  in  the  suit.  It  was 
held  that  the  Mississippi  decree  in  this 
suit  in  favor  of  the  Virginia  admin- 
istrator of  G.  was  enforceable  in  Vir- 
ginia against  the  administrator  c.  t.  a. 
there  appointed,  of  the  estate  of  B. 
Garland  v.  Garland  (1887)  84  Va.  181, 
4  S.  E.  334. 

Reference  may  be  here  permitted  to 
the  following  case :  A  purchaser  at  an 
administrator's  sale  in  North  Carolina 
gave  bond  with  sureties;  later  the 
same  administrator  proved  the  will,' 
took  letters  as  executor,  and  there- 
after sued  the  principal  at  law  on 
the  bond  in  Georgia  and  got  judgment, 
and,  pending  an  appeal,  the  principal 
sued  the  executor  in  equity,  in  Greorgia, 
and  got  judgment  a^inst  him,  to  the 
effect  that  the  plaintiff  was  entitled  to 
a  share  of  the  estate  in  right  of  his 
wife,  and  was,  therefore,  entitled  to 
a  set-off,  and  that  the  bond  was  satis- 
fied, and  the  executor  was  enjoined 
from  prosecuting  the  executor  at  law. 


It  was  held  that  the  Georgia  judg- 
ment was  no  defense  to  the  sureties, 
in  an  action  by  the  executor  against 
them  in  North  Carolina.  Edney  v.  Ed- 
ney  (1858)  57  N.  C.  (4  Jones,  Eq.) 
127. 

711.  MUceUaneoua. 

Where  a  judgment  was  recovered 
against  an  administrator  in  a  court, 
whose  judgment  was  no  evidence  that 
there  were  any  assets  in  his  hands,  it 
was  held  that  no  suit  on  the  judg- 
ment would  lie  against  him  in  another 
state,  where  he  was  sued  as  one  of 
the  administrators  appointed  therein. 
Coates  V.  Mackey  (1881)  66  Md.  416. 

A  woman  residing  in  Illinois  died 
leaving  property  and  creditors  in 
Arkansas,  and  an  administrator  there 
appointed  recovered  there  a  judgment 
against  the  decedent's  husband,  who 
later  took  letters  in  Illinois.  It  was 
held  that  the  Arkansas  administrator 
might  sue  the  husband  in  Illinois  on 
the  judgment.  Moore  v.  Kraft  (1910) 
103  C.  C.  A.  231,  179  Fed.  685. 

A  court  of  one  state  has  no  power 
to  revoke  the  letters  granted  to  an 
administrator  in  another  state  (Chap- 
man V.  Fish  (1844)  6  Hill  (N.  Y.) 
554),  nor  may  it  remove  an  executor 
appointed  in  another  state  (Tillman  v. 
Walkup  (1876)  7  S.  C.  60). 

In  the  interesting  case  of  Oilman  v. 
Healy  (1887)  46  Hun,  310,  11  N.  Y. 
Supp.  517,  it  does  not  appear  that  the 
decision  rested  on  the  fact  that  the 
judgments  concerned  were  rendered  in 
another  state. 

Moore  v.  Smith  (1895)  116  N.  C. 
667,  21  S.  E.  506,  probably  decided  a 
question  of  interest  on  this  subject, 
but,  as  it  does  not  appear  whether  any 
letters  were  taken  out  in  the  foreign 
jurisdiction,  the  question  decided  is 
not  clear.  B.  B.  B. 


^  .»*'' 


72 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


OSCAR  H.  CARLSON  et  al.,  PMfs.  in  Err., 

V. 

WILLIAM  RENSINK  et  aL 

Colorado  Supreme  Court -^  June  3,  1018* 

(_  Colo.  — ,  173  Pac.  542.) 

Fraud  —  relief  —  cancelation  of  note. 

1.  A  note  given  as  boot  upon  an  exchange  of  real  estate  may  be  canceled 
in  an  action  for  damages  for  fraud  in  misrepresenting  the  value  of  the 
property,  where  the  defendant  is  insolvent  and  has  concealed  his  property 
in  fraud  of  creditors  and  placed  it  beyond  his  power  to  restore  the  prop-^ 
erty  received,  so  that  an  action  for  damages  is  the  only  remedy  open. 

{See  note  on  this  question  beginning  on  page  74.] 


Venue  —  change  —  action  for  fraud. 

2.  The  venue  of  an  action  for  dam- 
ages for  fraud  in  the  exchanging  of 
real  estate  which  is  brought  in  the 
county  where  all  parties  reside  can>- 
not  be  changed  to  the  county  where 
the  land  is  located  which  is  the  sub- 
ject of  the  fraud. 


Bills  and  notes  —  innocent  purchaser 
—  overdue. 

3.  One  purchasing  a  note  when  it 
is  long  overdue  cannot  claim  immunity 
as  an  innocent  purchaser  for  value. 

[See  3  R.  G.  L.  1045.] 


Ebror  to  the  District  Court  for  the  City  and  County  of  Denver,  to  re- 
view a  judgment  in  favor  of  plaintiffs  in  an  action  brought  to  recover 
damages  for  alleged  fraud  and  deceit  of  one  of  the  defendants  in  an 
exchange  of  property,  and  for  the  cancelation  of  a  note  and  trust  deed  given 
in  the  exchange  of  certain  property.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Henry  Howard,  Jr.,  for  plain-     but  it  was   its  duty,  to  rectify  the 


tiffs  in  error. 

Mr.  John  D.  Milliken,  for  defend- 
ants in  error: 

The  application  for  change  of  venue 
was  properly  denied. 

Denver  &  R.  G.  R.  Co.  v.  Cahill,  8 
Colo.  App.  168,  45  Pac.  285. 

There  is  no  evidence  that  plaintiffs 
had  any  means  of  knowledge  except 
that  imparted  to  them  by  defendant 
Carlson,  and  they  had  a  right  to  rely 
upon  his  statement. 

Hilliard,  Vendors,  pp.  342  et  seq.; 
Cooley,  Torts,  p.  497 ;  Bigelow,  Fr.  pp. 
524  et  seq.;  Ross  v.  Sumner,  57  Neb. 
588,  78  N.  W.  264;  Rasmussen  v. 
Reedy,  14  S.  D.  15,  84  N.  W.  205; 
McGibbons  v.  Wilder,  78  Iowa,  531,  43 
N.  W.  520 ;  Speed  v.  Hollingsworth,  54 
Kan.  436,  38  Pac.  496 ;  Davis  v.  Nuzum, 
72  Wis.  489,  1  L.R.A.  774,  40  N.  W. 
497;  Bird  v.  Kleiner,  41  Wis.  134; 
Cotzhausen  v.  Simon,  47  Wis.  103,  1 

N.  W.  478 ;  Wilson  V.  Carpenter,  91  Va.      .,...-       ^ 
185,  OT  Am.  St  Rep.  824,  21  3.  E.  24a  ^  mvplvATg    an    exchange    of    ranch 

The  court  not  only  Aad  the  power,     property  owned  by  him  for  Denver 


wrongs  done  plaintiffs  as  far  as  possi- 
ble. 

Kayser  v.  Maugham,  8  Colo.  251,  % 
Pac.  803;  Pom.  Rem.  &  Rem.  Rights,. 
§§  76  et  seq.;  Bliss,  Code  PI.  §  171; 
Mullen  V.  McKim»  22  Colo.  474,  4& 
Pac.  416;  Ruble  Combination  Gold 
Min.  Co.  V.  Princess  Alice  Gold  Min. 
Co.  31  Colo.  158,  71  Pac.  1121,  22  Mor. 
Min.  Rep.  569. 

If  the  cancelation  of  the  note  and 
trust  deed  was  error,  it  is  error  with- 
out prejudice  to  Oscar  H.  Carlson,  and 
he  cannot  complain. 

Springhetti  v.  Hahnewald,  54  Colo. 
383, 131  Pac.  266. 

Bailey,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recov- 
er damages  for  the  alleged  fraud 
and  deceit  of  Oscar  H.  Carlson,  one 
of  the  defendant?, -J.^?-AAi:^.?^s^on 


CARLSON  V.  RENSINK. 
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( —  Colo.  — , 

city  property  owned  by  William  and 
Johanna  Rensink,  plaintiff s,  and  for 
the  cancelation  of  a  note  and  trust 
deed  for  $500  in  favor  of  defendant, 
Hulda  M.  Carlson,  Oscar's  wife, 
^ven  in  the  exchange  of  properties. 
That  note  was,  after  maturity, 
transferred  to  the  other  defendant, 
Anderson.  The  jury  returned  spe- 
cial findings  to  the  effect  that  defend- 
ant Carlson  showed  plaintiffs  other 
and  different  land  than  the  tract 
owned  by  him,  which  was  to  be  ex- 
changed, with  an  intent  to  deceive 
and  mislead  them;  that  the  land 
shown  by  Carlson  was  worth  $20 
more  per  acre  than  the  land  which 
he  actually  owned  and  proposed  to 
trade;  that  the  other  defendants 
knowingly  and  deliberately  partici- 
pated in  the  deception,  and  that  the 
note  in  question  was  taken  by  An- 
derson to  aid  in  the  consummation 
of  the  fraud.  That  the  moving 
cause  of  the  deal  was  the  false  and 
fraudulent  representations  of  Oscar. 

Upon  such  findings  the  court  en- 
tered judgment  against  Carlson  in 
damages  for  the  sum  of  $1,- 
410.  The  note  and  trust  deed 
were  ordered  canceled,  and  the 
amount  of  the  note  deducted  from 
the  judgment,  reducing  same  to 
$910,  in  default  of  payment  of 
which  Carlson  was  ordered  confined 
in  the  county  jail  for  a  period  not  to 
exceed  four  months.  Defendant 
Anderson  had  foreclosed  the  deed  of 
trust,  and  the  certificate  of  purchase 
under  the  foreclosure  was  decreed 
to  be  the  property  of  plaintiffs.  De- 
fendants bring  the  cause  here  for 
review. 

Error  is  assigned  on  the  refusal 
of  the  court  to  grant  a  change  of 
venue  to  Arapahoe  county  for  the 
reason  that  the  land  owned  by  Carl- 
son and  exchanged  through  the  al- 
leged fraud  was  situated  in  that 
county.  The  theory  of  defendants 
is  that  if  a  tort  was  committed  it 
was  committed  in  that  county.  The 
residence  property  exchanged  by 
plaintiffs  for  the  land  is  in  the  city 
and  county  of  Denver.  Both  plain- 
tiffs and  all  the  defendants,  at  the 
time  of  the  transaction,  resided  in 


17S  Pac.  SJ^B.) 

the  latter  county,  and  did  so  reside 
when  this  action  was  brought,  and 
service  of  process  was  had  therein. 
In  Denver  &  R.  G.  R.  Co.  v.  Ca- 
hill,  8  Colo.  App.  162,  45  Pac.  286, 
the  following  rule  is  announced :  ''In 
an  action  for  a  tort,  which,  is  this 
case,  the  county  where  the  defend- 
ant resides,  and  the  county  where 
the  plaintiff  resides  and  the  defend- 
ant is  served,  and  the  county  where 
the  tort  was  committed,  are  equally 
proper  counties  for  trial ;  and  if  the 
action  is  commenced  in  any  one  of 

these    counties,    the    venue-el»an,e- 

place  of  trial  can-  action  for 
not  be  changed  on  *'"*• 
the  ground  that  the  county  desig- 
nated is  not  the  proper  county.'* 

Under  this  decision  it  was  not 
error  to  deny  the  application  for  a 
change  of  venue. 

It  is  urged  that  there  was  no  evi- 
dence to  warrant  the  cancelation  of 
the  note  and  trust  deed  in  the  hands 
of  defendant  Anderson.  It  appears 
that  he  got  the  note  more  than  two 
years  after  it  became  due,  and  that 
he  traded  ''some  other  old  and  over- 
due paper"  for  it.  The  jury  found 
that  he  secured  the  note  as  a  part  of 
the  plan  to  defraud  plaintiffs.  In 
any  event  he  took  the  note  when  it 
was  long  overdue 
and  cannot,  there-  S.ic"?  '''***•" 
fore,  claim  immun-  J^eSmSf "^ 
ity  as  an  innocent 
purchaser  for  value.  Manifestly  the 
judgment  of  the  district  court 
should  not  be  disturbed  upon  .this 
contention. 

The  cancelation  of  the  note  is 
also  objected  to  for  the  reason  that 
the  cause  of  action  is  in  damages, 
and  such  cancelation  amounts  to  at 
least  a  partial  rescission  of  the  con- 
tract, and  was  therefore  erroneously 
decreed. 

It  was  alleged,  and  the  testimony 
supports  the  claim,  that  Carlson  was 
insolvent  and  had  concealed  his 
property  in  fraud  of  creditors ;  that 
the  real  estate  conveyed  to  his  wife, 
Hulda,  by  plaintiffs  had  been  trans- 
ferred and  that  it  was  beyond  Carl- 
son's power  to  restore  it.  And, 
further,    that    rescission  had  lv>en 


74 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


made  impossible  by  the  acts  of  the 
defendants  themselves.  In  such  cir- 
cumstances plaintiffs  could  not  elect 
as  to  remedy.  They  had  but  one, 
which  was  for  damages.  The  can- 
celation of  the  note  involves  rather 
a  question  of  relief  than  of  remedy. 
There  is  but  one  remedy.  The  re- 
lief is  twofold.  Directing  the  can- 
celation of  the  note  was  merely  a 
practical  way,  in  view  of  the  cir- 
cumstances of  the  case,  of  applying 
relief  under  the  only  remedy  that 
plaintiffs  had.    Damages  had  been 

Fraud-relief-  ^^ed  at  $1,410,  f  rom 
cancelation  of  which  was  dcducted 
■"***•  the  face  value  of  the 

outstanding  $500  note.  It  would  be 
absurd  to  hold  that  this  could  not 
be  properly  done.  This  is  not  a 
judgment  for  both  rescission  and 
damages,  nor  an  improper  joinder 
of  causes.  It  is  simply  an  instance, 
such  as  is  discussed  in  Mullen  v. 
McKim,  22  Colo.  474,  45  Pac.  416, 
where  this  court,  after  quoting  with 
approval  from  §  171  of  Bliss  on 
Code  Pleadings,  proceeds  as  fol- 
lows: "In  such  cases,  as  is  well 
stated  by  Professor  Bliss,  in  seek- 
ing what  is  still  called  legal  and 
equitable  relief,  or  different  kinds  of 
relief,  the  plaintiff  really  does  not 
unite  different  causes  of  action,  for 
there  is  but  one.  He  only  seeks  the 
twofold  relief  for  the  one  wrong." 
In  Marple  v.  Minneapolis  &  St.  L. 
R.  Co.  115  Minn.  262, 132  N.  W.  333, 
Ann.  Cas.  1912D,  1082,  plaintiff 
brought  action  for  damages  after 
having  accepted  a  sum  of  money 
from  the  railway  company  under 
contract  of  settlement.  The  amount 
so  received  was  not  tendered  back 
to  the  company,  but  was  deducted 


from  the  damages  awarded.  In  dis* 
cussing  this  phase  of  the  case  the 
court  said :  "There  are  many  casea 
in  other  states  which  hold  .  .  . 
that  substantial  justice  is  secured 
and  the  spirit  of  the  rule  followed 
where  no  return  or  offer  to  return  is 
made  in  the  pleadings,  but  where 
the  money  received  on  the  settle- 
ment is  deducted  from  the  amount 
of  the  recovery,  in  case  there  be  a 
recovery  for  a  greater  sum.  Some 
cases  hold  this  on  the  ground  that, 
where  plaintiff  was  entitled  to  the 
money  irrespective  of  the  contract, 
it  is  inequitable  that  he  should  be 
required  to  pay  it  back  as  a  condi- 
tion of  rescission;  others,  on  the 
ground  that  equity  will  not  compel 
the  doing  of  a  useless  act,  and  will 
not  permit  a  mere  technicality  to  de- 
feat justice.  But  the  real  ground 
of  all  the  cases,  we  think,  is  that 
there  is  no  reason  for  the  strict  ap- 
plication of  the  rule  when  sub- 
stantial justice  can  be  meted  out  in 
the  final  disposition  of  the  case." 

It  appears  that  the  judgment 
rendered  is  just,  and  that  the  can- 
celation of  the  note  in  effect  amounts 
to  no  more  or  less  than  a  partial 
liquidation  of  the  damages  awarded 
plaintiffs.  , 

The  instructions  given  fairly  and 
correctly  state  the  law  of  the  case, 
and  the  assignments  of  error  based 
upon  a  refusal  to  give  instructions 
tendered  by  defendants  are  not  well 
taken.  The  other  assignments  not 
specifically  referred  to  are  also  with- 
out merit. 

The  judgment  of  the  District 
Court  is  affirmed. 

Hilly  Ch.  J.  and  Allen,  J.,  concur* 


ANNOTATION. 

Relief  as  regards  outstanding  money  obligation  in  action  for  damages  for  fraud 

in  inducing  contract. 


The  right  in  an  action  in  damages 
for  fraud,  to  the  relief  granted  the 
plaintiff  in  the  reported  case  (Carl- 
son v.  Rensink,  ante,  72)  by  way 
of  canceling  the  note  given  by  him  to 
the  defendant,  has  not  been  raised  in 


many  cases.  There  are  cases,  how- 
ever, in  which  such  relief  has  been 
granted.  In  Barbour  v.  Flick  (1899) 
126  Cal.  628,  59  Pac.  122,  an  action  in 
damages  based  upon  fraud  and  deceit 
in  the  exchange  of  real  property,  the 
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plaintiff  was  found  to  be  damaged  to 
the  extent  of  $15,000,  and,  as  part  of 
the  recovery  and  remedy  in  the  action, 
the  plaintiff  was  held  entitled  to  have 
his  note  and  mortgage  to  the  defend- 
ant for  $13,000  canceled  and  delivered 
out  to  the  clerk,  and  to  have  judgment 
against  the  defendant  for  the  sum  of 
$2,000  and  costs.  In  answer  to  the  ob- 
jection that  this  was  an  attempt  on 
the  part  of  the  plaintiff  to  rescind  in 
part,  and  that  partial  rescission  can- 
not be  had,  the  court  states  that  this 
is  not  an  attempt  to  rescind  in  part, 
but  that  the  plaintiff  merely  asks  that 
the  note  and  mortgage  be  canceled  as 
a  part  of  his  recovery  of  damage 
against  the  defendant,  and  that,  "if  an 
action  had  been  brought  by  the  de- 
fendant to  foreclose  the  mortgage,  the 
plaintiffs  would  have  been  entitled  to 
a  cancelation  of  the  mortgage  and  note 
on  the  same  showing  as  a  defense, 
as  appears  in  their  favor  in  the  pres- 
ent action.  There  is  in  this  state  but 
one  form  of  civil  actions  for  the  en- 
forcement or  prevention  of  private 
rightis,  and  the  redress  or  prevention 
of  private  wrong."  Accordingly,  the 
relief  granted  was  sustained.  In 
Montgomery  v.  McLaury  (1904)  143 
CaL  83,  76  Pac.  964,  where  the  action 
was  of  an  ambiguous  character,  the 
court  said:  "This  is  not  a  mere  ac- 
tion for  money  damages — ^the  only  re- 


lief which  a  court  of  law  can  afford. 
It  is  an  action  to  obtain,  among  other 
things,  a  decree  canceling  the  mort- 
gage on  the  Riverside  land  [the  land 
purchased], — a  species  of  relief  which 
only  a  court  of  equity  can  afford, — 
and  therefore  it  is  the  very  case  de- 
scribed in  the  caption  to  the  findings 
of  the  court,  viz.:  *A  Case  for  Equi- 
table Relief  against  Defendant  for 
Fraudulent  Exchange  of  Lands."* 
And  the  court  concludes  that  "in  this 
case  a  part  of  the  price  by  the  re- 
spondents for  the  Riverside  land  was 
a  note  secured  by  a  mortgage  of  that 
very  land.  If  this  note  was  for  less 
than  the  sum  in  which  they  were  de- 
frauded by  defendants  in  the  ex- 
change, they  were  entitled  to  have  it 
and  the  mortgage  canceled,  as  well  as 
damages  sufficient  to  fully  compensate 
the  injury.  And  it  was  proper,  in  or- 
der to  avoid  circuity  of  action,  to  seek 
all  the  relief  appropriate  to  the  case 
in  one  action." 

The  right  of  equity,  in  an  action  to 
have  a  land  sale  rescinded  and  the  se- 
curities given  for  the  purchase  money 
delivered  up  and  canceled,  to  assess 
damageiS*on  account  of  the  fraud,  and 
give  complete  relief  to  the  plaintiff, 
was  sustained  in  Carroll  v.  Rice 
(1844)  Walk.  Ch.  (Mich.)  373. 

W.A.E. 


THOMAS  S.  PARK,  Respt., 

V. 

STATE  OF  NEVADA,  Appt. 

Nevada  Supreme  Court -^  Fehruary  14,  1919. 

(_  Nev.  — ,  178  Pac.  389.) 

Constitutional  law  —  due  process  —  forbidding  possession  of  hide  with 
marks  defaced. 

1.  A  statute  making  possession  of  the  hide  of  any  cow,  bull,  steer,  calf, 
or  heifer,  from  which  hide  the  ears  have  been  removed  or  the  brand  de- 
faced, a  felony,  deprives  the  owner  of  his  property  without  due  process 
of  law. 

ISee  note  on  this  question  beginning  on  page  81.] 

Statutes  —  validity  —  unjust  and  op-     — justice  within  province  of  legisla- 


pressive. 

2.  A  statute  cannot  be  declared  in- 
valid because  the  court  regards  it  as 
unjust  and  oppressive. 
[See  6  R.  C.  L.  106, 107.] 


ture. 

3.  The  justice,  wisdom,  and  expedi- 
ency of  laws  are  within  the  exclusive 
province  of  the  legislature. 

[See  6  R.  C.  L.  107, 108.] 
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Legislature  —  power  —  creation  of 
offense. 

4.  Acting  within  constitutional 
bounds  the  legislature  is  clothed  with 
unlimited  and  absolute  power  to  de- 
fine statutory  offenses  and  prescribe 
punishment  for  their  violation,  and  in 
the  exercise  thereof  may  penalize  acts 
which  before  were  innocent. 

[See  6  R.  C.  L.  156.] 

Constitutional  law  —  police  power  -^ 
restricticm  of  use  of  property. 

5.  The  legislature  may,  in  the  exer- 
cise of  the  police  power,  when  the 
public  interest  demands  it,  define  and 
declare  public  offenses,  the  effect  of 
which  restricts  and  regulates  the  use 
and  enjoyment  of  property. 

[See  6  R.  C.  L.  193.] 

—  interference  with  property  rights. 

6.  The  police  power  properly  exer- 
cised does  not  violate  any  of  the  per- 
sonal or 'property  rights  guaranteed 
by  the  Constitution. 

[See  6  R.  C.  L.  195.] 

—  what   is   valid   exercise   of   police 
power. 

7.  A  statute  enacted  for  the  preven- 
tion of  a  public  offense,  which  the 
legislature  deems  essential  to  declare 
and  promote  the  public  good,  tnust  be 
reasonably  adapted  to  attain  that  end 
without  unnecessarily  invading  per- 
sonal or  property  rights  before  it  can 
be  held  to  be  a  valid  exercise  of  the 
police  power. 

[See  6  R.  C.  L.  236  et  seq.] 


Statute  —  doubtful    effectiveness  — 
effect. 

8.  The  court  may  weigh  the  fact 
that  the  effectiveness  of  a  statute 
creating,  for  the  public  good,  an  of- 
fense out  of  a  former  innocent  act, 
is  doubtful  in  connection  with  the  in- 
terference of  property  rights .  in  de- 
termining the  validity  of  the  act. 

[See  6  R.  C.  L.  240  et  seq.] 

Constitutional  law  —  destruction  of 
use  of  pri^^erty. 

9.  Property  can  be  as  effectually 
destroyed  by  legislation  limiting  or 
prohibiting  its  use  as  by  annihilating 
the  substance  or  structure  of  the  thing 
itself. 

[See  8  R.  C.  L.  196,  197.] 

Property  —  hides  of  cattle. 

10.  Hides  of  cattle  constitute  prop- 
erty. 

[See  22  R.  C.  L.  37,  43.] 

Constitutional     law  —  unreasonable 
exercise  of  police  power. 

11.  A  statute  destroying  the  prop- 
erty value  of  all  hides  in  the  state  by 
making  it  a  felony  to  have  possession 
of  a  hide  with  the  ears  and  brands 
removed,  in  order  to  prevent  a  few 
persons  from  stealing  cattle,  is  not  a 
reasonable  exercise  of  the  police 
power. 

[See  6  R.  C.  L.  236  et  seq.] 

—  protection   of   public    health    and 
morals. 

12.  The  state  may,  under  its  police 
power,  destroy  anything  that  tends  to 
undermine  the  public  health  and  pub- 
lic morals. 

[See  6  R.  C.  L.  206,  207.] 


Appeal  by  the  state  from  an  order  of  the  Judicial  District  Court  for 
Elko  County  sustaining  a  demurrer  to  an  information  charging  defendant 
with  unlavs^uUy  having  in  his  possession  a  heifer's  hide,  from  which  the 
ears  had  been  removed  in  violation  of  statute.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  P.  Carville,  Charles  A.     the  respondent  by  the  district  attor- 


Cantwell,  George  B.  Thatcher,  Attor- 
ney General,  Edward  T.  Patrick,  and 
William  McKnight,  for  the  State : 

The  act  in  question  is  not  unconsti- 
tutional. 

State  V.  Brooken,  L.R.A.1915B,  213, 
and  note,  19  N.  M.  404,  143  Pac.  479, 
Ann.  Cas.  1916D,  136;  Com.  v.  Alger, 
7  Cush.  53;  8  Cyc.  863. 

Messrs.  Curler  &  Castle  for  respon- 
dent. 

Ducker,  J.,  delivered  the  opinion 
of  the  court : 

An  information  was  filed  against 


ney  of  Elko  county  under  §  375  J  of 
an  act  of  the  legislature  of  this 
state,  entitled  "An  act  to  Amend  an 
Act  Entitled  *An  Act  Concerning 
Crimes  and  Punishments,  and 
Repealing  Certain  Acts  Relating 
Thereto,'  Approved  ]V[arch  17,  1911, 
and  Adding  Another  Section  There- 
to, to  be  Numbered  3751,"  approved 
March  15,  1915.  Stat.  1915,  p.  155. 
The  act  which  consists  solely  of 
said  §  375i  reads :  "It  shall  be  un- 
lawful for  any  person  to  have  in  his 
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possession  any  hide  of  any  cow,  bull, 
steer,  calf  or  heifer,  from  which 
hide  the  ears  have  been  removed 
...  or  the  brand  obliterated,  de- 
faced, or  disfigured  so  that  same 
cannot  be  readily  recognized,  and 
any  person  having  such  hide  in  his 
possession  shall  be  deemed  guilty  of 
a  felony,  and  upon  conviction  there- 
of shall  be  punished  by  imprison- 
ment in  the  state  prison  for  any 
term  not  less  than  one  year  nor 
more  than  five  years.'* 

The  information  charges  that  the 
defendant,  on  the  3d  day  of  June, 
A.  D.  1917,  or  thereabouts,  and  be- 
fore the  filing  of  this  information, 
at  the  county  of  Elko,  state  of  Ne- 
vada, did  then  and  there  wilfully, 
unlawfully,  and  feloniously  have  in 
his  possession  a  hide  of  a  heifer, 
from  which  said  hide  the  ears  had 
been  removed,  all  of  which  is  con- 
trary to  the  statute  in  such  cases 
made  and  provided  and  against  the 
peace  and  dignity  of  the  state  of 
Nevada. 

A  demurrer  was  interposed  to  the 
information  upon  the  grounds: 

f^rst,  that  the  facts  stated  in  said 
information  do  not  constitute  a  pub- 
lic offense ;  and 

Second,  that  the  facts  stated  in 
said  information  do  not  constitute  a 
public  offense  in  this,  that  the  act 
of  the  legislature,  entitled  "An  Act 
to  Amend  an  Act  Entitled  'An  Act 
Concerning  Crimes  and  Punish- 
ments, and  Repealing  Certain  Acts 
Relating  Thereto,'  Approved  March 
17,  1911,  and  Adding  Another  Sec- 
tion Thereto,  to  be  Numbered  875^,'* 
is  unconstitutional  and  void. 

The  district  court  sustained  this 
demurrer  and  made  an  order  allow- 
ing the  respondent  to  go  without 
bail  and  releasing  the  sureties  on  his 
bail  bond  from  further  liability. 

From  this  order  sustaining  the 
demurrer,  the  state  appeals.  The 
constitutionality  of  the  act  of  the 
legislature  under  which  the  infor- 
mation is  drawn  is  thus  before  this 
court  for  determination. 

Respondent  insists  that  this  act 
comes  in  conflict  with  §  1  of  the  14th 
Amendment  to  the  Constitution  of 


the  United  States,  which  provides 
that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens 
of  the  United  States ;  nor  shall  any 
state  deprive  any  person  of  life, 
liberty,  or  property  without  due 
process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

He  asserts  that  the  statute  goes 
beyond  the  legitimate  bounds  of  the 
police  power  of  the  state.  He  con- 
tends that  the  law  is  invalid  in  this 
respect,  because  it  unnecessarily  re- 
stricts the  use  of  property  in  hides 
of  live  stock  in  this  state  to  such  an 
extent  as  to  destroy  its  value  for  any 
practical  use,  and  therefore  deprives 
him  of  his  property  without  due 
process  of  law. 

There  is  no  ground  for  dissent 
from  the  conclusion  that  in  this  en- 
actment the  evil  sought  to  be 
reached  is  the  larceny  of  cattle.  Its 
purpose  is  obvious  from  the  wording 
of  the  statute  and  the  conditions 
prevailing  in  this  state.  The  busi- 
ness of  raising  cattle  is  one  of  the 
principal  industries  of  the  state,  and 
has  to  do  with  property  of  a  kind 
commonly  subject  to  the  crime  of 
larceny.  Its  value,  the  ease  with 
which  it  can  be  moved  from  one  lo- 
cality to  another,  and  its  identity, 
destroyed  by  killing  and  skinning 
the  animal,  or  by  changing,  muti- 
lating, or  removing  the  marks  and 
brands,  furnish  the  inducement  for 
thieves.  Particularly  is  the  larceny 
of  cattle  a  common  crime  in  Nevada^ 
where,  as  in  other  grazing  states, 
large  numbers  of  stock  wander  over 
wide  expanses  of  range  lands,  un- 
kept  by  herdsmen,  and  often-  unseen 
by  the  owner  or  his  agents  for  long 
periods  of  time  during  the  grazing 
season  of  the  year. 

These  range  conditions  create 
favorable  opportunities  for  the  theft 
of  cattle,  as  detection  is  difficult  and 
often  impossible,  and  the  loss  to 
stockmen  is  increased  by  the  result- 
ant acts  of  larceny. 

When  a  stolen  animal  is  killed  it 
loses  all  marks  of  identity  as  soon 
as  the  hide  bearing  the  earmarks 
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and  brand  is  removed.  The  legisla- 
ture, recognizing  these  conditions 
and  the  difficulty  that  generally  fol- 
lows in  proving  identity  and  owner- 
ship, passed  the  enactment  under 
consideration  for  the  purpose  of 
supplementing  the  law  of  larceny  of 
cattle. 

That  the  statute  is  extremely 
drastic  in  its  provisions  cannot  be 
denied.  Acts  theretofore  generally 
innocent  and  properly  and  usefully 
exercised  over  property  in  hides  of 
cattle  have  been  declared  to  be  a 
felony,  and  punishment  prescribed. 
The  mere  possession  of  the  hide  of 
any  cow,  etc.,  with  the  ears  or 
brand  removed  or  changed  as  de- 
scribed in  the  statute,  property  in- 
herently harmless  and  a  valuable 
product  of  the  cattle-raising  busi- 
ness, is  made  a  felony.  There  are  no 
exceptions  made  or  guilty  intent  re- 
quired. The  owner  and  the  thief 
are  placed  in  the  same  class  by 
possession  of  the  proscribed  hide. 

While  we  may 
consider  the  statute 
unjust  and  oppres- 
sive in  these  re- 
spects we  may  not  for  such  reasons 
declare  it  invalid. 

The  justice,  wisdom,  and  expedi- 
ency of  laws  are  within  the  exclu- 

-jo.tice  within  five  province  of 
province  of  the    legislature    of 

leiri.iatnre.  ^^^  people,  acting  in 

a  representative  capacity.  Acting 
within  constitutional  bounds  the 
legislature  is  clothed  with  unlimited 

and  absolute  power 
to  define  statutory 
offenses  and  pre- 
scribe punishment 
for  their  violation,  and  in  the  exer- 
cise thereof  may  penalize  acts  which 
before  were  innocent.  In  the  exer- 
cise of  the  police  power  it  may  like- 
wise, when  the  pub- 
fi'JS'^ilSJli"**      lie  interests  demand 

lafv— police  -x       j    /•  j       j 

i>owei>-re«tric-     it,   Qeiine    and    de- 
clare     public      of- 
fenses, the  effect  of 
which  restricts  or  regulates  the  use 
and  enjoyment  of  private  property. 
This  power,  properly  exercised. 


statutes— 
validity— 
nnjniit  and 
oppresatve. 


IjCffiHlaturc 
pOTTer— 
creation  of 
olfenae. 


tion  of  nse  of 
property 


does  not  violate  any  of  the  personal 

or     property     rights    _,„terference 

guaranteed   by  the  i^itii  property 
Federal    and    state  '*****•• 
Constitutions      upon  the  recognized 
principle  that  an  implied  obligation 
rests  upon  every  property  holder  to 
use  it  without  injury  to  the  rights 
of  the  community  or  to  the  equal 
property  rights  of  others.    Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Com.  v. 
Alger,  7  Cush.  53. 

But  a  statute  enacted  for  the  pre- 
vention of  a  public  offense  which 
the  legislature  deems  essential  to  de- 
clare to   promote  the  public   good 
must  1^  reasonably  .^......^.h^ 

aaaptea    to    attain  exercise  of 
that    end,    without  p^"^'^  i'^>^^'- 

unnecessarily  invading  personal  or 
property  rights,  before  it  can  be 
held  a  valid  exercise  of  the  police 
power.  The  statement  of  a  rule 
which  has  been  sanctioned  by  the 
weight  of  authority,  and  which  ap- 
peals to  us  as  a  clear  and  logical  ex- 
pression of  the  elements  to  be 
weighed  in  reaching  a  correct  con- 
clusion as  to  the  limits  of  the  police 
power,  is  stated  in  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  938 :  "In  order 
that  a  statute  or  ordinance  may  be 
sustained  as  an  exercise  of  the  po- 
lice power,  the  courts  must  be  able 
to  see  that  the  enactment  has  for  its 
object  the  prevention  of  some  of- 
fense or  manifest  evil,  or  the  pres- 
ervation of  the  public  health,  safety, 
morals,  or  general  welfare,  and  that 
there  is  some  clear,  real,  and  sub- 
stantial connection  between  the  as- 
sumed purpose  of  the  enactment  and 
the  actual  provisions  thereof,  and 
that  the  latter  do  in  some  plain,  ap- 
preciable, and  appropriate  manner 
tend  towards  the  accomplishment  of 
the  object  for  which  the  power  is 
exercised." 

The  purpose  of  the  enactment 
may  be  conceded  to  be  the  preven- 
tion of  the  larceny  of  cattle,  and 
there  is  a  plain,  substantial  rela- 
tion between  its  provisions  and  the 
object  sought  to  be  attained.  But 
the  effectiveness  of  the  act,  that  is, 
the  extent  to  which  its  provisions 
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are  designed  to  accomplish  its  pur- 
pose, when  closely  scanned,  is  doubt- 
ful. And  while  the  court  may  not 
substitute  its  judgment  for  the  very 
extensive  discretion  of  the  lawmak- 
ing body  in  this  regard,  except  in 

cases    where    it    is 
dovbtfta  plainly        apparent 

«52St!^*"****  that  an  act  is  non- 
effective, we  may 
weigh  this  doubtful  element  in  con- 
nection with  the  interdiction  which, 
we  believe,  the  act  lays  upon  the  use 
and  enjoyment  of  private  property. 

Counsel  insists  that  the  provisions 
of  the  act  will  put  an  end  to  the  kill- 
ing of  cattle  in  this  state  and  the 
subsequent  mutilation  of  hides  to 
prevent  identification  by  forcing 
thieves  either  to  preserve  the  evi- 
dence of  their  larceny  or  force  them 
to  do  entirely  away  with  the  hides, 
thus  furnishing  evidence  of  their 
guilt.  But  it  seems  quite  as  reason- 
able to  conclude  that  the  act,  in- 
stead of  causing  larcenies  of  this 
character  to  be  abandoned  or  di- 
minished to  any  great  extent,  would 
persuade  the  thief  to  choose  the  less- 
er of  the  three  incriminating  cir- 
cumstances stated,  and  destroy  the 
hide. 

A  thief  as  a  rule  does  not  inten- 
tionally retain  evidence  of  the  crime 
in  his  possession,  unless  it  be  the 
property  for  which  the  crime  is  com- 
mitted, or  means  for  its  commission. 
Especially  is  he  less  liable  to  do  so 
when  such  possession  is  in  itself  a 
felony,  as  this  act  provides. 

Cattle  are  stolen  for  the  value  of 
the  carcass,  and  not  for  the  hides, 
which  sometimes  contain  marks  of 
identification  other  than  the  artifi- 
cial ones  of  earmarks  and  brands. 
Consequently,  the  more  effectively 
the  latter  are  destroyed  the  less  is 
the  risk  of  detection.  The  posses- 
sion of  a  slaughtered  animal  with- 
out the  hide  may  or  may  not  be  some 
evidence  of  guilt,  depending  entire- 
ly on  other  circumstances,  but,  even 
so,  this  is  an  element  of  risk  always 
present  in  larcenies  of  this  kind 
when  such  method  of  destroying 
evidence  is  pursued,  and  is  not  likely 
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to  be  avoided  because  other  methods 
are  made  felonious. 

Does  this  statute  deprive  a  person 
of  his  property  without  due  process 
of  law  against  the  guaranties  of  ^  1, 
article  14,  of  the  Federal  Constitu- 
tion, and  §  8,  article  1,  of  the  Con- 
stitution of  this  state?    We  are  of 
the  opinion  that  it 
does.  True,  the  stat-  f^^!iiS?**''"»* 
ute  under  consider-  proce«»- 
ation  does  not  work  po««iaiiton  of 
an  active  appropri-  SJ^SJTi^f  eed. 
ation  of  hides  from 
the  owner,  but  it  limits  their  use  to 
an  extent  that  destroys  their  value. 

The  inception  of  private  prop- 
erty was  in  its  use,  and  its  value 
may  be  said  to  end  there. 

We  acquire  property  for  its  use 
and  enjoyment,  and  if  these  are  de- 
nied us  it  is  barren  of  an  essential 
attribute.     Property  can  be  as  ef- 
fectually   destroyed  ^„tr«etion 
by  legislation  limit-  ©t  use  ©t 
ing   or   prohibiting  «^--*^«'«'*^- 
its  use  as  by  annihilating  the  sub- 
stance or  structure  of  the  thing  it- 
self.   8  R.  C.  L.  pp.  196,  197,  and 
cases  there  cited. 

Hides  of  cattle  constitute  prop- 
erty, and  are  a  valuable  product  of 
the  cattle-raising  business,  which  is 
one  of  the  principal 

industries  in  this  L^r^^T^attie. 
state.  Rawhide  is 
used  in  a  variety  of  ways  by  stock- 
men and  others  in  making  bridle 
reins  and  lariats,  and  in  making  and 
repairing  various  kinds  of  ranch 
equipment.  Aside  from  the  uses 
mentioned  and  which  are  sometimes 
crude,  it  is  true,  but  by  no  means 
obsolete  in  this  state,  it  is  used  for 
covering  saddle  trees,  and,  when 
converted  into  leather,  for  fully 
equipping  the  saddle.  When  con- 
verted into  leather  by  the  art  of 
tanning  its  uses  are  many. and  di- 
versified, and  the  manufacture  of 
leather  is  a  very  important  industi^y 
of  the  country. 

It  is  clear  from  the  restrictions  laid 
upon  hides  of  the  animals  mentioned 
in  the  statute  that  they  cannot  be 
utilized  for  any  of  these  purposes  in 
this  state  without  violating  its  pro- 
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visions  and  subjecting  the  possessor 
to  the  penalty  of  a  felony.  And  it 
is  difficult  to  perceive  how  they  can 
be  used  to  obtain  any  benefit  from 
the  product,  except  by  shipping  it 
out  of  the  state,  for  to  devote  the 
hide  to  any  other  use  whatever 
would  necessarily  involve  the  re- 
moval of  the  ears  and  mutilation  of 
the  brand. 

This  appears  to  us  to  be  an  un- 
necessary invasion  of  property 
rights,  and  therefore  an  unreason- 
able exertion  of  the  police  power.  It 
is  not  a  regulation  of  the  use  of 
property,  but  a  restriction  that 
virtually  amounts  to  a  prohibition  of 
its  use  without  effecting  propor- 
tionate ends  conducive  to  the  public 
welfare.  Admittedly  the  number  of 
hides  mutilated  for  the  purpose  of 
evading  detection  for  the  crime  of 
larceny  are  comparatively  small  to 
the  great  volume  of  hides  legiti- 
mately taken  from  cattle,  and  from 
which  the  ears  and  brands  are  re- 
moved or  the  latter  obliterated  that 
the  hide  may  be  converted  into 
articles  of  trade  and  used  in  various 
other  ways.  The  instances  where 
hides  are  mutilated  are  occasional 
and  secret,  while  the  necessity  for 
doing  so  to  devote  them  to  useful  pur- 
poses in  fashioning  and  manufac- 
turing articles  of  merchandise  is 
general  and  universal.  But  because 
hides  may  be  disfigured  occasion- 
ally, to  destroy  evidence  of  larceny 

of  cattle,  the .  stafc- 
faw^^STrewo'S.  ute  entirely  prohib- 
S««-.S*««SJlt  ®'    its  the  use  of  hides 

police  po-vrer.  ,-  .  ,     .  _. 

m  this  state.  To 
prevent  a  few  from  illegal  practices 
the  many  are  deprived  of  the  use  of 
property. 

The  case  at  bar  must  be  distin- 
guished from  those  in  which  the 
property  proscribed  is  harmful  in 
its  nature  or  tendency,  such  as  in- 
toxicating liquors,  opium,  and  the 
like,  the  use  of  which,  on  account  of 
their  recognized  noxious  qualities, 
may  be  entirely    prohibited.    The 

-protectio-  of  preservatioii  of  the 
public  iteaitii  public  health  and 
and  moral..  p^^jj^  morals  is  Vi- 

tally essential  to  the  health  and  vigor 


of  the  body  politic,  and  by  the  law 
of  self-preservation  embodied  in  the 
police  power  it  may  destroy  any- 
thing which  tends  to  undermine 
them. 

Counsel  for  appellant  cite  the 
case  of  State  v.  Brooken,  19  N.  M^ 
404,  L.R.A.1915B,  213,  143  Pac. 
479,  Ann.  Cas.  1916D,  136.  In  thia 
case  the  court  held  constitutional  a* 
statute  which  makes  it  a  misde- 
meanor to  hold  under  herd  or  oth- 
erwise interfere  with  the  freedom 
of  calves  of  neat  cattle  which  are 
less  than  seven  months  old,  except 
such  young  animals  be  accompanied 
with  their  mothers.  The  court  held 
that  the  statute  did  not  violate  the 
state  Constitution,  securing  to  all 
persons  the  rights  of  acquiring, 
possessing,  and  protecting  property. 
The  court  said:  "The  act  neither 
denies  the  right  to  acquire,  possess, 
nor  protect  property.  It  simply  pro- 
vides regulations  which,  under  the 
peculiar  conditions  prevailing  in 
this  state,  must  be  held  reasonable 
for  the  exercise  and  enjoyment  of 
the  constitutional  guaranties  in  this 
regard." 

By  the  New  Mexico  statute,  the 
owner  of  calves  is  not  deprived  of 
his  property,  nor  is  its  use  or  sala- 
bility  affected  in  an  appreciable 
way.  He  is  simply  required  not  to 
hold  calves  from  their  mothers  un- 
til after  they  have  reached  a  certain 
age.  This  is  a  reasonable  regula- 
tion under  the  conditions  existing  in 
that  state  conducive  to  the  larceny 
of  young  calves. 

The  case  is  easily  distinguished 
from  the  case  before  us,  wherein  the 
statute  considered  prevents  hides  of 
cattle  from  being  handled  in  this 
state  at  any  time  in  a  manner  clear- 
ly necessary  to  derive  any  benefit 
from  them,  except  such  as  may  be 
obtained  by  sending  them  out  of  the 
state. 

If  the  New  Mexico  statute  re- 
quired hides  taken  from  cattle  to  be 
kept  intact  in  some  conspicuous 
place  for  a  certain  time,  as  was  pro- 
vided by  a  former  statute  of  Ne- 
vada repealed  by  the  legislature  of 
1913,  the  case  of  State  v.  Brookea 
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would  be  more  in  point,  but  it  has 
no  application  in  this  case. 

We  conclude  that  the  act  of  the 
legislature  of  this  state,  entitled 
"An  Act  to  Amend  an  Act  Entitled 
*An  Act  Concerning  Crimes  >and 
Punishments,  and  Repealing  Cer- 
tain Acts  Relating  Thereto/  Ap- 
proved March  17,  Idll,  and  Adding 


Another  Section  Thereto,  to  Be 
Numbered  375^,"  approved  March 
16,  1915,  is  unconstitutional  and 
void. 

The  order  of  the  District  Court 
sustaining  the  demurrer  to  the  in* 
formation  is  affirmed. 

Coleman,  Ch.  J.,  and  Sanders,  J.,, 
concur. 


ANNOTATION. 


C!oiMtitiitioiiality  of  statute  for  prevention  of  larceny  of  live  stock. 


It  is  held  in  the  reported  case 
(Park  v.  State,  ante,  75)  that  a 
statute  making  possession  of  hides  of 
cattle  from  which  the  ears  have  been 
removed  or  the  brand  defaced,  a  fel- 
ony, deprives  the  owner  of  his  prop- 
erty without  due  process  of  law. 

In  State  v.  Brooken  (1914)  19  N.  M. 
404,  L.R.A.  1915B,  213,  143  Pac.  479, 
Ann.  Cas.  1916D,  136  (referred  to  in 
the  reported  case) ,  it  was  held  that  a 
statute  which  prevents  the  holding  un- 
der herd,  or  in  any  inclosure,  unac- 
companied by  their  mothers,  of  any 
calves  of  neat  cattle  under  seven 
months  of  age,  was  not  violative  of 
any  constitutional  provision,  and  was 
sustainable  under  the  police  power, 
where  such  regulation  appeared  rea- 
sonably necessary  to  prevent  the  lar- 
ceny of  young  animals ;  and  that  such 
part  of  the  statute  wad  valid,  even  if 
the  Constitution  were  infringed  by  a 
later  provision  of  the  statute  which 
authorized  any  inspector  appointed  by 
the  cattle  sanitary  board  of  the  state, 
who  should  receive  notice  of  the  viola- 
tion of  the  law,  to  seize  such  live  stock 
and  sell  the  same,  if  ownership  be  not 
proved  within  ten  days,  he  being  au- 
thorized to  do  so  without  obtaining  a 
search  warrant,  regardless  of  the  fact 
that,  in  order  to  make  such  seizure,  it 
might  be  necessary  for  him  to  enter 
upon  a  citizen's  premises  and  break 
into  buildings  and  inclosures. 

In  Lacey  v.  Lemmons  (1916)  22  N. 
M.  54,  L.R.A.1917A,  1185,  159  Pac. 
949,  it  was  held  that  the  portion  of 
the  above  statute  which  authorized 
the  seizure  and  sale  of  animals  un- 
der 9even  months  of  age,  if  confined 
3  A.L.R. — 6. 


in  any  of  the  ways  mentioned  in  the 
section  and  unaccompanied  by  their 
mothers,  and  which  required  no  no- 
tice, actual  or  constructive,  to  the 
owner,  of  such  seizure  and  sale,  was 
unconstitutional  as  authorizing  the 
taking  of  property  without  due  proa- 
ess  of  law.  The  court  said:  "In 
cases  like  the  one  at  bar  no  controll- 
ing necessity  exists  to  seize  and  sell 
cattle  taken  by  a  cattle  inspector. 
When  cattle  situated  as  these  were  are 
seized,  the  claimant  or  owner  should 
have  an  opportunity  to  assert  his  right 
thereto,  by  producing  the  evidence  of 
their  ownership  before  the  cattle  in- 
spector, before  the  same  are  sold.  He 
should  have  the  right  to  institute  and 
maintain  a  suitable  action  for  their 
recovery,  and,  as  before  seen;  the 
statute  should  require  notice  to  him 
for  that  purpose." 

In  State  v.  Randolph  (1917)  85  On 
172,  166  Pac.  555,  it  was  held  that  a 
statute  was  constitutional  which  pro- 
vided that  the  brand  on  an  animal  is 
prima  facie  evidence  that  the  animal 
belongs  to  the  owner  of  the  brand,  pro- 
vided it  has  been  duly  recorded,  as 
provided  by  law,  and  that  proof  of  the 
right  of  any  person  to  use  such  brand 
shall  be  made  by  certified  copy  of  the 
record  or  by  the  original  certificate, 
and  that  parol  evidence  shall  be  in- 
admissible to  prove  the  ownership  of 
a  brand.  The  court  said :  "The  legis- 
lature can  enact  a  statute  making 
proof  of  one  fact  prima  facie  evidence 
of  the  main  fact  in  issue,  and  the 
enactment  of  such  a  statute  is  but  the 
declaration  of  a  rule  of  evidence;  and 
hence  the  statute  making  proof  of  a 
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recorded  brand  prima  facie  evidence 
that  an  animal  bearing  that  brand  be- 
longs to  the  owner  of  the  brand  is  a 
valid  declaration  of  a  rule  of  evidence, 
because  the  statutory  evidentiary  fact 
is  closely  related  to  and  naturally 
tends  to  prove  the  main  fact,  the  own- 
ership of  the  animal.  .  .  .  The  state 
has  the  power  to  alter  rules  of  evi- 
dence. Stated  in  general  terms,  the 
accepted  rule  is  that  a  person  does  not 
have  a  vested  right  in  a  rule  of  evi- 
dence; and,  therefore,  the  legislature 
has  power  to  alter  or  create  any  rule 
of  evidence  so  loilg  as  it  leaves  a  party 
a  fair  opportunity  to  establish  his  case 
or  defense,  and  give  in  evidence  all 
the  facts  legitimately  bearing  on  the 
issues  in  the  cause.'' 

In  reversing  a  conviction  for  lar- 
ceny, where  the  statute  provided  that 
"parol  evidence  shall  be  inadmissible 
to  prove  the  ownership  of  a  brand," 
the  court  said :  "Counsel  for  the  state 
argue  that  the  statute  is  absurd  if 
taken  in  its  literal  meaning,  and  that 
it  should  be  so  construed  as  to  permit 
parol  evidence.  This  contention  does 
not  merit  consideration,  for  the  reason 
that  the  language  is  plain  and  unmis- 
takable in  its  meaning  and  import,  and 
the  court  has  no  authority  to  say  that 
the  legislature  did  not  mean  what  they 
have  clearly  said.  The  subject  is  one 
over-  which  they  have  plenary  power. 
They  might  declare  that  any  partic- 
ular class  of  evidence  shall  be  inad- 
missible to  establish  any  particular 
fact  or  issue.  They  may  prescribe  the 
modes  of  proof  and  the  manner  of 
making  proof,  and  the  effect  such 
proof  shall  have  in  the  courts."  State 
V.  Dunn  (1907)  13  Idaho,  9,  88  Pac. 
235. 

In  Senterfit  v.  State  (1874)  41  Tex. 
186,  an  indictment  was  dismissed 
which  charged  the  owner  of  cattle 
with  driving  them  out  of  the  county 
without  having  a  certified  copy  of  the 
marks  and  brands,  or  without  having 
the  same  properly  recorded,  but  the 
constitutionality  of  a  statute  of  this 
character  was  not  passed  on. 

In  Faith  v.  State  (1869)  32  Tex,  373, 
the  court  upheld  the  constitutionality 
of  a  statute  which  provided  that,  upon 
the  sale,  alienation,  or  transfer  of  cer- 


tain animals  therein  named,  the  pur- 
chaser shall  take  a  written  conveyance 
descriptive  of  the  animal  so  purchased 
or  transferred,  and,  upon  the  trial  of 
any  person  so  charged  with  the  theft 
of  any  animal  of  this  character,  the 
absence  of  this  written  conveyance 
shall  be  deemed  prima  facie  evidence 
of  "illegal  possession."  The  court 
considered  that,  if  anything,  the  stat- 
ute mitigated  the  common-law  rule, 
and  stated  further,  "But  this  circum- 
stance (absence  of  the  written  convey- 
ance), resulting  from  the  omission  of 
a  plain  statutory  duty,  it  seems,  might 
have  been  given  in  evidence,  even 
without  the  act  under  review." 

In  Beyman  v.  Black  (1877)  47  Tex. 
558,  the  court  sustained  the  constitu- 
tionality of  a  statute  (of  1874)  provid- 
ing for  the  inspection  of  cattle  about 
to  be  driven,  or  after  they  had  been 
driven,  from  a  county,  with  the  inten- 
tion of  being  slaughtered  or  ^old,  with 
power  of  seizure,  and  making  it  a  mis- 
demeanor to  sell  uninspected  hides, 
or  to  drive  out  of  the  county  cattle, 
etc.,  uninspected,  or  to  purchase  an- 
imals or  hides  without  obtaining  a 
bill  of  sale  from  the  owner,  but  the 
principal  point  of  the  case  was  that 
it  did  not  appear  that  the  statute  pre- 
vented a  purchaser,  even  though  he 
had  disobeyed  the  statute,  from  estab- 
lishing his  right  to  the  property  seized 
or  slaughtered,  if  he  really  was  the 
owner.  It  was  further  held  that  the 
act  was  not  unconstitutional  because 
its  operation  was,  by  its  terms,  sus- 
pended in  many  counties.  A  some- 
what similar  act  was  sustained  in 
Lastro  v.  State  (1878)  3  Tex.  App. 
363;  and  in  Walker  v.  Bowman  (1878) 
1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
353. 

It  may  be  noted  that  a  statute 
amending  the  Texas  Penal  Code  as  to 
thefts  of  cattle  was  sustained  in  Has- 
selmeyer  v.  State  (1877)  1  Tex.  App. 
690,  as  not  obnoxious  to  the  provisions 
of  the  Texas  Constitution  declaring 
that  every  law  shall  embrace  but  one 
subject,  which  shall  be  described  in 
its  title,  and  that  no  law  shall  be  re- 
vised or  amended  by  reference  to  its 
title.  B.  B.  B. 
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A.  B.  SMITH. 

New  Mexico  Supreme  Court -^  December  4,  1918. 

(—  N.  M.  — ,  176  Pac.  819.) 

Incompetent  persons  —  test  of  sanity. 

1.  The  test  of  the  question  as  to  whether  one  about  to  be  executed  is 
sane  or  insane  is  whether  or  not  such  person,  at  the  time  of  the  examina- 
tion, from  the  defects  of  his  faculties,  has  sufficient  intelligence  to  nmder- 
stand  the  nature  of  the  proceedings  against  him,  what  he  was  tried  for, 
the  purpose  of  his  punishment,  the  impending  fate  which  awaits  him, 
and  a  sufficient  understanding  to  know  any  fact  which  ipight  exist  which 
would  make  his  punishment  unjust  or  unlawful,  and  the  intelligence  re- 
quisite to  convey  such  information  to  his  attorneys  or  the  court.  If  he  has, 
then  he  is  sane ;  otherwise,  he  is  insane,  and  should  not  be  executed. 

[See  note  on  this  question  beginning  on  page  94.] 


—  writ  de  lunatico  inquirendo  —  one 
awaiting  triaL 

2.  Chapter  70,  Code  1915,  which  pro- 
vides for  the  issuance  by  a  district 
judge  of  a  commission  in  the  nature  of 
a  writ  de  lunatico  inquirendo,  to  in- 
quire into  the  lunacy  or  habitual 
drunkenness  of  any  person  within  this 
state,  or  having  real  or  personal  es- 
tate therein,  has  no  application  to  a 
person  in  the  custody  of  the  law  await- 
ing execution  for  a  capital  offense,  or 
as  to  a  convict  undergoing  imprison- 
ment for  crime.  Said 'statute  was  en- 
acted solely  for  the  purpose  of  protect- 
ing the  civil  and  property  rights  of  in- 
sane persons  and  habitual  drunkards, 
and  for  the  care  of  indigent  persons 
by  the  various  counties.  Hence,  an 
adjudication  by  a  district  court,  under 
such  statute,  that  a  person  who  has 
been  tried  and  convicted  for  the  crime 
of  murder  and  sentenced  to  death  is 
a  person  of  unsound  mind,  is  void,  and 
does  not  have  the  effect  to  stay  the 
execution. 

[See  8  R.  C.  L.  251,  252.] 

Criminal  law  --*  suggestion  of  insanity 
—  inquiry. 

3.  The  common  law  forbids  the 
trial,  sentencing,  or  execution  of  an 
insane  person  for  a  crime  while  he 
continues  in  that  state.  Where  a  per- 
son has  been  convicted  of  a  crime  and 
sentenced  to  death,  and,  pending  the 

Headnotes  1-6  by  Roberts,  J« 


execution,  a  suggestion  is  made  to 
the  court  so  passing  sentence  that  the 
accused  has  become  insane,  and  the 
court  is  satisfied  from  such  sugges- 
tion that  there  is  a  question  as  to  the 
sanity  of  such  party,  the  court  will, 
as  a  matter  of  humanity,  make  such 
investigation  as  may  be  necessary  to 
become  informed  as  to  the  sanity  or 
insanity  of  such  party. 
[See  14  R.  C.  L.  607.] 

—  stay  of  execution. 

4.  The  court  has  the  power  to  grant 
a  stay  of  execution  in  such  a  case  for 
the  purpose  of  enabling  it  to  inquire 
into  the  sanity  of  one  about  to  be  ex- 
ecuted. 

—  trial  of  question  of  sanity. 

5.  The  trial  of  the  question  of  the 
sanity  of  a  convict,  suggested  after 
the  verdict  and  sentence,  is,  at  com- 
mon law,  in  the  discretion  of  the 
judge,  without  an  absolute  right  on 
the  convict's  part  to  have  the  issue 
tried  before  a  court  and  a  jury.  In 
this  jurisdiction,  there  being  no  stat- 
ute upon  the  subject,  it  is  within  the 
province  of  the  court,  upon  the  sug- 
gestion of  the  insanity  of  one  awaitr- 
ing  execution  under  a  death  sentence, 
to  adopt  such  method  as  to  the  court 
seems  best  suited  to  enable  it  to  ar- 
rive at  the  truth  of  the  question* 

[See  14  R.  C.  L.  607.] 
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Evidence  —  sufficiency. 

6.  Evidence  examined,  and  held, 
that  petitioner  is  now  sane  within 
the  rule  above  stated,  and  that  his 
execution  should  not  be  further 
stayed. 

—  insanity  —  sufficiency. 

7.  One  suffering  from  delusions 
upon  the  subject  of  water  power  and 
hydraulics,  and  from  hallucinations 
of  persecution,  is  not  shown  to  be  so 


insane  that  a  sentence  of  death 
passed  upon  him  should  not  be  car- 
ried out,  where  he  has  sufficient 
intellicrence  to  understand  the  nature 
of  the  proceedings  against  him,  and 
his  impending  fate  and  execution,  and 
understands,  knows,  and  is  able  to  al- 
lege any  fact  that  might  exist,  tending 
to  show  that  he  should  not  be  ex- 
ecuted 

[See  8  R.  C.  L.  251,  252.] 


Petition  by  defendant  for  a  stay  of  execution  of  his  sentence  to  deaths 
until  he  should  be  restored  to  his  reason,  after  affirmance  of  a  judgment 
of  the  District  Court  for  Dona  Ana  County  convicting  him  of  murder. 
Stay  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  A.  M.  Edwards  for  petitioner.       ley,  was  a  person  of  unsound  mind. 

Messrs.    Harry    Patton,    Attorney     Qn  the  18th  day  of  October,  1918, 


General,  and  C.  A.  Hatch,  Assistant 
Attorney  General,  for  the  State. 

Roberts,  J.,  delivered  the  opinion 
of  the  court: 

Petitioner  A.  B.  Smith,  alias 
Dashley,  was  tried  and  convicted  in 
the  district  court  of  Dona  Ana  coun- 
ty of  murder  in  the  first  degree,  and 
was  sentenced  to  be  hanged.  He  ap- 
pealed to  this  court,  and  on  the  15th 
day  of  July,  1918,  the  judgment  of 
the  district  court  was  affirmed 
(State  V.  Smith,  —  N.  M.  — ,  174 
Pac.  740),  and  a  new  judgment  was 
entered  in  this  court,  sentencing  the 
petitioner  as  required  by  law  and  di- 
recting that  the  sentence  be  execut- 
ed on  the  13th  day  of  August,  1918. 
Thereafter  the  governor  of  the  state 
granted  said  petitioner  a  reprieve 
until  the  25th  day  of  October,  1918. 
The  petitioner  was  removed  from 
the  jail  of  Dona  Ana  county  and 
placed  in  the  state  penitentiary  at 
Santa  Fe  for  safe-keeping,  and  has 
been  confined  in  the  penitentiary 
continuously  since  the  judgment 
was  entered  in  the  district  court  of 
Dona  Ana  county.  On  the  10th  day 
of  August,  1918,  there  was  issued 
out  of  the  district  court  of  Santa  Fe 
county  a  writ  de  lunatico  inquirendo 
under  the  provisions  of  chapter  70, 
Code  1915,  to  inquire  into  the  sanity 
of  said  Smith,  alias  Dashley;  and 
upon  such  inquiry  it  was  adjudged 
and  decreed  by  judgment  of  said 
court  that  said  Smith,  alias  Dash- 


petition  was  filed  by  said  Smith  in 
this  court  setting  up  such  adjudi- 
cation, and  the  further  fact  that 
said  Smith,  alias  Dashley,  was  at 
such  time  a  person  of  unsound  mind, 
and  asking  this  court  to  ^tay  the 
execution  of  such  sentence  of  death 
until  said  petitioner  should  be  re- 
stored to  his  reason.  At  the  same 
time  this  court  heard  evidence  of 
four  physicians  as  to  the  sjiiuty  or 
insanity  of  the  petitioner,  and  the 
evidence  of  the  warden  and  assist- 
ant warden  of  the  state  peniten- 
tiary, and,  not  being  advised  as  to 
the  law  in  the  premises  or  suffi- 
ciently informed  as  to  the  facts,  an 
order  was  entered  staying  the  exe- 
cution of  said  sentence  until  the 
29th  day  of  November,  1918.  Sub- 
sequently a  further  stay  was  grant- 
ed until  the  17th  day  of  December, 
1918. 

At  the  time  of  filing  the  petition, 
petitioner  requested  the  court  to 
hear  evidence  and  to  grant  him  a 
stay  of  execution  and  further  time, 
in  order  that  he  might  have  the  op- 
portunity of  taking  the  depositions 
of  some  witnesses  in  other  states  as 
to  his  alleged  insani^.  He  also  filed 
objections  to  the  court  hearing  evi- 
dence on  the  question,  claiming  that 
the  result  of  the  investigation  con- 
ducted by  the  district  court  of  Santa 
Fe  county  was  binding  and  conclu- 
sive upon  this  court.  Hs  further 
moved,  in  the  event  the  court  de- 
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cided  to  conduct  an  investigation, 
that  he  be  allowed  the  right  to  a 
jury  trial  upon  the  question  of  his 
flanity  or  insanity.  On  the  25th  day 
of  November,  1918,  the  court  heard 
further  evidence  upon  the  question 
of  the  alleged  insanity  of  the  peti« 
tioner,  and  argument  of  counsel  up-* 
on  the  various  questions  of  law  and 
questions  of  fact  presented. 

The  first  question  logically  arising 
for  consideration  is  as  to  the  effect 
of  the  adjudication  by  the  district 
«ourt  of  Santa  Fe  county  that  peti- 
tioner was  insane  at  the  time  of  the 
hearing  in  said  court.  In  this  con- 
nection it  is,  perhaps,  advisable  to 
say  that  at  the  trial  upon  the  in- 
dictment in  the  district  court  of 
Dona  Ana  county,  insanity  was  not 
interposed  as  a  defense.  The  inves- 
tigation by  the  district  court  of 
Santa  Fe  county  was  instituted  and 
conducted  under  the  provisions  of 
chapter  70,  Code  1915.  The  first 
section  (3378)  provides:  "It  shall 
be  lawful  for  any  district  judge  in 
this  state  to  issue  a  commission,  in 
term  or  vacation  time,  in  the  na- 
ture of  a  writ  de  lunatico  inquiren-* 
do,  to  inquire  into  the  lunacy  or  ha- 
bitual drimkenness  of  any  person 
within  this  state,  or  having  real  or 
personal  estate  therein.  Such  com- 
mission shall  issue  in  the  county  in 
which  such  person,  who  is  alleged 
to  be  a  lunatic  or  habitual  drunkard, 
shall  be  or  reside  for  the  time  being. 
If  such  person  shall  be  absent  from 
the  state,  the  commission  shall  issue 
in  the  county  wherein  he  last  had 
his  residence,  or  in  which  his  prop- 
erty is  situated,  and  shall  be  execut- 
ed therein." 

Section  3379  provides  the  form  of 
the  commission;  §  3380  has  to 
do  with  the  petition  upon  which 
the  inquiry  is  instituted;  and  §§ 
3381  to  3386,  inclusive,  provide  the 
manner  of  conducting  the  investiga- 
tion. The  contents  of  these  sections 
need  not  be  stated,  and  it  is  suffi- 
cient to  say  that  the  hearing  was 
conducted  in  conformity  with  the 
provisions  of  such  sections.    Section 
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3387  reads  as  follows:  "It  shall  be 
lawful  for  the  court,  after  the  re- 
turn of  the  inquisition  as  aforesaid, 
notwithstanding  any  traverse  of  the 
same  that  may  be  pending,  to  make 
such  orders  touching  the  care  and 
custody  of  the  person,  and  the  man- 
agement and  safe-keeping  of  the  es- 
tate of  any  person,  so  found  to  be  a 
hmatio  or  habitual  drunkard,  as  it 
shall  think  necessary  and  proper/' 

Section  3388  provides  for  the  ap- 
pointment of  a  committee.  Section 
3393  reads  as  follows:  *The  com- 
mittee of  said  person  found  to  be  a 
lunatic  or  habitual  drunkard,  shall 
have  the  management  and  control 
of  his  person  and  estate,  and  shall 
from  time  to  time  apply  so  much 
thereof  as  may  be  necessary  for  sup- 
port and  maintenance  of  himself  and 
family,  and  for  the  education  of  his 
minor  children.'f 

Section  8406  reads:  **Whenever, 
under  a  provision  of  this  chapter,  a 
person  is  found,  upon  inquisition  to 
be  a  lunatic  or  habitual  drunkard, 
and  neither  himself  nor  his  friends 
have  sufficient  personal  or  real  es- 
tate for  the  maintenance  of  said 
lunatic  or  habitual  drunkard,  he 
shall  be  supported  at  the  expense  of 
the  county  of  which  he  is  a  resi- 
dent; but  the  committee  of  such 
poor  lunatic  or  habitual  drunkard, 
shall  in  all  respects  conform  to  the 
provisions  of  this  chapter.'* 

The  remaining  sections  of  the 
chapter  have  to  do  with  the  man- 
agement of  the  estate,  reports  to 
the  court,  etc. 

The  attorney  general  contends 
that  this  chapter  has  no  application 
to  a  person  in  the  custody  of  the 
law  awaiting  execution  for  a  capital 
offense,  or  as  to  a  convict  under- 
going imprisonment  for  crime,  but 
that  it  was  enacted  solely  for  the 
purpose  of  protecting  the  civil  and 
property  rights  of  insane  persons, 
and  for  the  care  of  indigent  persons 
by  the  various  counties.  The  stat- 
ute was  enacted  in  1856,  long  prior 
to  the  establishment  of  the  New 
Mexico  Insane  Asylum  by  the  legis- 
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lature  in  1889.  With  this  conten- 
tion of  the  attorney 
Incompetent  general  we  agree. 
SrSSImc;"  There  is  nothing  in 
inriwSuSr,  the  statute  showing 
trial.  that  it  was  intend- 

ed to  have  any  ap- 
plication whatever  to  persons  in  the 
custody  of  the  law,  undergoing  con- 
finement or  awaiting  execution  for 
crimes.  To  give  to  it  the  effect 
claimed  by  petitioner  would  be  to 
create  a  conflict  of  jurisdiction  over 
the  person  of  one  awaiting  execu- 
tion for  crime.  Here  the  petitioner 
is  under  sentence  of  death  pro- 
nounced by  the  supreme  court  for 
the  crime  of  murder.  The  sheriff  of 
Dona  Ana  county  must  carry  the 
sentence  into  execution.  By  an  ad- 
judication of  lunacy  by  the  district 
court  of  Santa  Fe  county,  it  is 
sought  to  destroy  the  effect  of  the 
sentence  pronounced  by  this  court. 
A  brief  consideration  of  the  statute 
will  show  that  it  was  not  intended 
to  have  the  application  contended 
for  by  the  petitioner.  Section  3387 
of  the  statute  gives  to  the  district 
court  conducting  the  investigation 
the  power  to  make  such  orders  for 
the  care  and  custody  of  the  person 
so  found  to  be  a  lunatic  as  it  shall 
think  necessary  and  proper.  Sec- 
tion 3393  gives  to  the  committee  of 
such  insane  person  the  management 
and  control  ''of  his  person  and  es- 
tate." A  named  individual  is  in  con- 
finement awaiting  execution  for  a 
capital  offense,  under  judgment  of  a 
court  of  competent  jurisdiction.  The 
defendant  is  placed  in  some  other 
county,  as  here,  in  the  state  peni- 
tentiary for  safe-keeping.  A  dis- 
trict court,  under  this  statute,  as- 
sumes jurisdiction  to  hear  and  de- 
termine the  question  of  the  lunacy 
of  such  defendant.  Under  the  stat- 
ute it  would  be  the  duty  of  the  court 
to  appoint  a  committee  of  the  per- 
son and  estate  of  such  lunatic,  and 
the  statute  gives  the  committee  the 
custody  of  such  person.  Clearly  we 
think  it  was  not  the  intention  of  the 
legislature  to  confer  upon  a  district 
court  power,  by  this  statute,  to  con- 
duct   such    investigation    in    such 


cases,  and  turn  the  custody  of  a  per- 
son in  confinement  over  to  a  com- 
mittee. A  similar  question  was 
presented  in  the  case  of  Ferguson 
v.  Martineau,  115  Ark.  317,  171  S. 
W.  472,  Ann.  Cas.  1916E,  421.  In 
this  state,  under  a  similar  statute, 
conferring  upon  the  probate  court 
the  jurisdiction  to  conduct  the  in- 
vestigation, one  Arthur  Hodges  was 
convicted  of  murder  in  the  first  de- 
gree. After  conviction,  and  while 
awaiting  execution  of  the  sentence, 
an  inquiry  was  instituted  in  the  pro- 
bate court  under  the  statute  as  to 
the  sanity  of  the  said  Hodges.  The 
result  of  the  investigation  was  an 
adjudication  of  his  insanity.  After 
the  adjudication  an  application  was 
made  to  the  chancery  court  for  an 
injunction  against  the  commission- 
ers of  the  Arkansas  penitentiary, 
restraining  them  from  executing 
Hodges  on  the  date  set  for  his  exe- 
cution. The  chancery  court  granted  ^ 
the  petition,  and  issued  an  order  en- 
joining the  commissioners  from  exe- 
cuting Hodges.  The  commissioners 
applied  to  the  supreme  court  for  a 
writ  of  prohibition  directed  to  the 
judge  of  the  chancery  court  and  to 
the  judge  of  the  county  and  probate 
courts  theretofore  assuming  juris- 
diction, prohibiting  them  from  in- 
terfering with  the  execution  of 
Hodges  on  the  date  set  for  the  same. 
The  judge  of  the  probate  court  set 
up  in  response  to  the  petition  that 
the  writ  of  prohibition  should  not 
issue  for  the  reason  that  the  pro- 
bate court  had  jurisdiction  to  con- 
duct the  investigation,  and  that 
such  jurisdiction  had  been  lawfully 
exercised.  The  court  in  disposing 
of  this  branch  of  the  case  said:  "It 
is  further  insisted  that  the  chan- 
cery court  had  jurisdiction  to  issue 
the  injunction  ancillary  to  or  in  aid 
of  the  jurisdiction  of  the  probate 
court  to  enable  it  to  enforce  its  or- 
ders. The  chancery  court  has  no 
such  jurisdiction;  but,  if  it  were 
conceded  that  the  chancery  court 
had  such  jurisdiction,  the  injunction 
could  not  properly  issue  in  aid  of 
the  probate  court's  jurisdiction,  for 
the  probate  court  itself  was  without 
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jurisdiction.  The  statute  under 
which  the  respondents  claim  that 
the  probate  court  has  jurisdiction, 
to  wit,  §  4003  of  Kirby's  Digest,  is 
as  follows :  If  any  person  shall  give 
information  in  writing  to  such  court 
that  any  person  in  his  county  is  an 
idiot,  lunatic,  or  of  unsound  mind, 
and  pray  that  an  inquiry  thereof 
be  had,  the  court,  if  satisfied  that 
there  is  good  cause  for  the  exercise 
of  its  jurisdiction,  shall  cause  the 
person  so  charged  to  be  brought  be- 
fore such  court  and  inquire  into  the 
facts  by  a  jury,  if  the  facts  be 
doubtful/  This  statute  was  enacted 
solely  for  the  purpose  of  protecting 
the  civil  and  property  rights  of  in- 
sane persons,  as  is  clearly  shown  by 
the  section  itself  and  the  other  sec^ 
tions  of  the  same  chapter  (chap.  83, 
Kirbsr's  Dig.).  It  has  no  reference 
whatever  to  determining  the  issue 
of  the  sanity  of  one  who  has  been 
convicted  and  sentenced  to  be  exe- 
cuted for  a  criminal  offense,  and 
who  is  already  in  the  custody  of  the 
law  for  that  purpose." 

In  the  case  Re  Lang,  77  N.  J.  L. 
207,  71  Atl.  47,  Lang  had  been  con- 
victed of  murder  in  the  first  degree 
and  sentenced  to  death.  A  proceed- 
ing was  instituted  before  the  judge 
of  the  court  of  common  pleas,  un- 
der a  statute  ^'concerning  the  com- 
mitment of  an  insane  person  into  in- 
stitutions for  the  cure  and  treat- 
ment of  the  insane  of  this  state, 
their  confinement  therein,  and  their 
support  while  so  confined."  The 
jury  found  the  petitioner  to  be  sane, 
and  the  matter  was  removed  to  the 
supreme  court  by  certiorari.  The 
court  refused  to  disturb  the  finding, 
and  an  appeal  was  taken  to  the 
court  of  error  and  appeals  from  the 
judgment  of  the  supreme  court.  The 
court  afiirmed  the  judgment,  but 
said :  "The  judgment  of  the  supreme 
court  is  affirmed,  for  the  reasons  set 
out  in  the  opinion  delivered  in  that 
court.  It  is  not  to  be  assumed,  from 
the  fact  of  this  affirmance  or  from 
any  language  in  the  opinion  adopted, 
that  this  court  decides  that  the 
question  of  the  insanity  of  a  person 
who  is  in  confinement  awaiting  exe- 
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cution  under,  a  capital  sentence  can 
be  tested  by  a  proceeding  taken  un- 
der §  13  of  the  Act  of  1906  (Pamph. 
Laws,  p.  722).  This  question  was 
not  argued  and  not  considered."  76 
N.  J.  U  829,  72  Atl.  1118. 

In  a  later  case.  Re  Herron,  77  N* 
J.  L.  315,  72  Atl.  133,  the  supreme 
court  of  New  Jersey  held  that  the 
insanity  of  a  person  who  is  in  con- 
finement, awaiting  execution  under 
a  capital  sentence,  could  not  be  test- 
ed by  a  proceeding  taken  under  §  13 
of  the  Act  of  July  5,  1906  (Pamph. 
Laws  1906,  p.  722) .    The  court  said : 

"Now,  as  already  remarked,  in 
those  cases  where  it  is  only  a  ques- 
tion whether  a  convict  shall  be  im- 
prisoned in  a  penitentiary  or  an  asy- 
lum, the  existence  of  this  power 
thus  put  into  the  hands  of  a  single 
medical  expert,  and  the  failure  of 
the  legislature  to  indicate  any  type 
of  insanity,  the  restoration  to  which 
type  shall  return  the  prisoner  to  his 
former  place  of  imprisonment,  mat- 
ters little,  or  not  at  all;  but  where 
a  sentence  is  not  to  imprisonment, 
but  a  sentence  to  death,  it  seems 
impossible  to  believe  that  the  leg- 
islature, under  language  so  general 
in  character,  with  no  allusion  to  this 
exceptional  situation,  intended  that 
the  sentenced  person  should  be  im- 
mune from  punishment." 

As  remarked  by  the  supreme 
court  of  New  Jersey,  in  considering 
the  statute  there  in  question,  if  the 
legislature  intended  that  the  power 
of  removal,  under  §  13,  to  the  insane 
asylum,  extended  to  persons  under 
sentence  of  death,  why  was  not 
some  provision  made  for  a  reprieve 
or  stay  of  the  sentence,  or  why  was 
not  some  provision  made  that  the 
application  under  §  13  should  oper- 
ate as  a  stay,  coupled  with  the  pow- 
er of  removal?  Under  our  statute 
no  provision  is  made  for  staying 
execution  in  a  capital  case,  where  a 
proceeding  is  instituted  to  investi- 
gate the  sanity  of  a  person  or  for 
the  granting  of  a  reprieve,  or  for 
the  execution  of  the  sentence  up 
on  the  restoration  of  the  person  to 
sani^.  In  fact,  the  statute  is  silent 
upon  all  such  questions,  and  not  a 
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word  or  sentence  has  any  reference  ' 
whatever  to  a  person  awaiting  exe- 
cution, or  undergoing  imprisonment 
under  sentence  imposed  by  a  court* 
For  these  reasons  we  are  compelled 
to  conclude  that  the  district  court  of 
Santa  Fe  county  had  no  jurisdiction 
of  power  to  conduct  the  investiga- 
tion into  the  question  of  the  sanity 
or  insanity  of  the  petitioner.  This 
being  true,  this  court  was  not  re-' 
quired  to  suspend  the  execution  of 
the  death  sentence  upon  the  filing 
in  this  court  of  a  certified  copy  of 
such  adjudication;  and  the  petition 
asking  the  court  to  so  stay  the  exe- 
cution must  be  denied. 

AH  the  courts  hold,  so  far  as  we 

^     are    advised,    that 

Muneation  ^t"     t^c     commou     law 

}«««?It^""  forbids     the     trial, 

sentencmg,  or  exe- 
cution of  an  insane  person  for  a 
crime,  while  he  continues  in  that 
state.  Many  of  the  states  have  stat- 
utes to  that  effect.  Cases  discuss- 
ing the  question  and  supporting  our 
view  are:  Freeman  v.  People,  4 
Denio,  9,  47  Am.  Dec.  216 ;  State  v. 
Vann,  84  N.  C.  722 ;  Bulger  v.  Peo- 
ple, 61  Colo.  187,  156  Pac.  800; 
Davidson  v.  Com.  174  Ky.  789,  192 
S.  W.  846.  In  the  case  of  State  ex 
rel.  Lyons  v.  Chretien,  114  La.  81, 
38  So.  27,  the  court,  while  holding 
that  it  was  discretionary  with  the 
court,  upon  suggestion  of  the  in- 
sanity of  one  about  to  be  executed, 
to  take  action  in  the  premises,  held 
that  in  such  a  case  tAe  defendant 
had  no  legal  right  to  such  action,  but 
that  it  was  a  question  of  humanity. 
In  the  case  of  Nobles  v.  Georgia,  168 
U.  S.  398,  42  L.  ed.  515,  18  Sup.  Ct. 
Rep.  87,  the  Supreme  Court  of  the 
United  States,  in  discussing  the  rule 
in  such  a  case  at  common  law,  said  : 
"In  other  words,  by  the  common 
law,  if,  after  conviction  and  sen- 
tence, a  suggestion  of  insanity  was 
made,  not  that  the  judge  to  whom  it 
was  made  should,  as  a  matter  of 
right,  proceed  to  summon  a  jury  and 
have  another  trial,  but  that  he 
should  take  such  action  as,  in  his 
discretion,  he  deemed  best." 

And  it  quoted  from  the  case  of 


Laros  v.  Com.  84  Pa.  200,  where  a 
suggestion  of  insanity  was  made 
after  verdict  as  follows:  "The  plea 
at  this  stage  is  only  an  appeal  to 
the  humanity  of  the  court  to  post- 
pone the  punishment  until  a  recov- 
ery takes  place,  or  as  a  merciful 
dispensation." 

In  4  Bl.  Com.  p.  396,  the  author 
says :  "Another  cause  of  regular  re- 
prieve is,  if  the  defendant  becomes 
non  compos  between  the  judgment 
and  the  award  of  execution;  for 
regularly,  as  was  formally  observed, 
though  a  man  be  compos  when  he 
commits  a  capital  crime,  yet  if  he 
becomes  non  compos  after,  he  shall 
not  be  indicted;  if  after  indictment, 
he  shall  not  be  convicted;  if  after 
conviction,  he  shall  not  receive  judg- 
ment; if  after  judgment,  he  shall 
not  be  ordered  for  execution;  for 
^f uriosus  solo  furore  punitur,'  and 
the  law  knows  not  but  he  might 
have  offered  some  reason,  if  in  his 
senses,  to  have  stayed  these  respec- 
tive proceedings.  It  is  therefore  an 
invariable  rule,  when  any  time  in- 
tervenes between  the  attainder  and 
the  award  of  execution,  to  demand 
of  the  prisoner  what  he  hath  to  al- 
lege why  execution  should  not  be 
awarded  against  him;  and  if  he  ap- 
pears to  be  insane,  the  judge  in  his 
discretion  may  and  ought. to  re- 
prieve him." 

In  view  of  the  foregoing,  and  as  a 
matter  of  humanity,  this  court  felt 
that  the  judgment  of  the  district 
court  of  Santa  Fe  county,  filed  in 
this  court  as  stated,  was  a  sufficient 
suggestion  to  the  court  that  the 
question  of  the  sanity  or  insanity  of 
the  petitioner  should  be  investigat- 
ed, as  a  matter  of  humanity ;  and  in 
order  that  the  court  might  have 
time  to  hear  the  evidence,  and  to 
give  to  petitioner  ample  time  to  pro- 
duce such  evidence  as  might  be  avail- 
able in  support  of  his  alleged  insan- 
ity, a  stay  of  execution  was  granted 
him  as  set  out  in  the  statement 
of  facts.  That  the  court  had  the 
power  to  grant  the 
stay  for  this  pur-  ^iJJtfon. 
pose  is  supported 
by  the  authorities.    Bulger  ▼•  Pec- 
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pie,  61  Colo.  187,  156  Pac.  800 ;  Mil- 
ler's  Case,  9  Cow.  730;  Fults  v. 
State,  2  Sneed,  232 ;  State  v.  Vann, 
84  N.  C.  722;  Parker  v.  State,  135 
Ind.  534,  23  L.R.A.  859,  85  N.  E. 
179. 

The  question  of  the  right  of  the 
petitioner  to  a  trial  by  a  jury  in  this 
court  of  the  question  of  his  alleged 
insanity  must  likewise  be  resolved 
against  him.  16  Am.  &  Eng.  Enc. 
Law,  622.  In  the  case  of  Nobles  v. 
Georgia,  supra,  the  Supreme  Court 
of  the  United  States  held  that  a  trial 
of  the  question  of  the  insanity  of  a 
convict,  suggested  after  the  verdict 
and  sentence,  is,  at  common  law,-  in 
the  discretion  of  the  judge,  without 
an  absolute  right  on  his  part  to  have 
the  issue  tri^  before  a  court  and 
jury.  In  the  case  of  State  v.  Nord- 
strom, 21  Wash.  403,  53  L.R.A.  584, 
58  Pac.  248,  the  court  held  that 
where,  after  sentence  of  death  up- 
on a  prisoner,  his  insanity  is  al- 
leged, and  the  court  has  satisfied  it- 
self of  the  prisoner's  sanity,  either 
from  its  own  examination  or  from 
that  of  a  commission  appointed  for 
the  purp|ose,  the  action  of  the  court 
in  refusing  the  prisoner  a  trial  in 
which  he  would  have  the  right  to  be 
represented  by  counsel  and  to  ex- 
amine witnesses  was  not  reviewable 
on  appeal,  and  approved  of  the  ac- 
tion of  the  lower  court. 

In  the  case  of  Ex  parte  Schneider, 
21  D.  C.  433,  Schneider  had  been 
convicted  of  murder  in  the  first  de- 
gree and  sentenced  to  death,  and 
the  judgment  had  been  afiirmed  by 
the  supreme  court  of  the  District  of 
Columbia.  A  petition  was  filed  in 
the  court  by  the  prisoner  and  couur 
sel,  stating  that  Schneider  ''is  now 
insane,''  and  an  order  was  asked 
postponing  his  ^ecution,  and  that 
the  eourt  should  institute  proceed- 
ings to  ascertain  the  truth  of  this 
averment.  The  matter  was  certi- 
fied to  the  general  term,  which 
passed  an.  order  postponing  the  exe-: 
cution  and  directing  a  method  which 
seemed  best  suited  to  prosecute  the 
inquiry.  The  method  adopted  w^^ 
thatJ4ie45ojirtitself4ec4^  to  hear' 
the  evidence  as  to  the  alleged  in- 


sanity of  the  party,  and  appointed 
a  commission  of  experts  to  examine 
the  person  so  awaiting  execution, 
and  heard  the  evidence  pro  and  coa 
on  the  question.  In  the  present 
state  of  our  law  in  this  jurisdiction^ 
we  are  of  the  opin-  ^4,1,^  of 
ion  that  it  is  within  «ue»tio«  of 
the  province  of  the  ■""^• 
court,  upon  the  suggestion  of  the  in- 
sanity of  the  person  awaiting  exe- 
cution under  a  death  sentence,  to 
adopt  such  method  as  to  the  court 
seems  best  suited  to  enable  it  to 
arrive  at  the  truth  of  the  question. 
We  decided  to  hear  the  evidence  up- 
on the  question  as  to  the  alleged  in- 
sanity of  Smith  in  open  court,  and 
fixed  a  day  for  such  hearing.  The 
evidence  was  heard  as  heretofore 
stated,  and  we  are  now  confronted 
with  the  question  of  weighing  the 
same  and  deciding  as  to  whether 
Smith  should  pay  the  penalty  for  hia 
crime,  or  whether  the  execution  of 
the  sentence  should  be  further 
stayed. 

First,  as  to  the  law  in  the  case: 
No  plea  of  insanity  was  interposed 
as  a  defense  to  the  prosecution  in 
the  trial  court,  nor  was  such  a  plea 
interposed  prior  to  the  judgment. 
The  court  instituted  inquiry,  as  stat- 
ed, because  of  a  doubt  entertained 
as  to  the  sanity  of  the  accused.  The 
law  upon  the  question  as  to  the  de- 
gree of  insanity  which  would  justify 
the  court  in  giving  to  the  prisoner  a 
stay  of  execution  may  be  briefly 
stated  as  follows : 

If  the  prisoner  has  not  at  the 
present  time,  from  the  defects  of 
his  faculties,  sufl^cient  intelligence 

to    understand    the  ,«eompetent 
nature  of  the  pro-  per«on»-te«i 
ceedings        against       *"  *^' 
him,  what  he  was  tried  for,  the  pur- 
pose of  his  punishment,  the  impend- 
ing fate  which  awaits  him,  a  sufii- 
cient  understanding  to  know  any 
fact  which  might  exist  which  would 
make  his.  f)unishment  unjust  or  un- 
lawful, atid  the  intelligence  requisite 
to  convey  such  information  to  his 
attorneys   or   the   court,   then   he 
would  not  be  sane  and  should  not  be 
executed.    On  the  other  hand,  if  he 


90 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


fully  understands  all  the  facts  rela- 
tive to  the  crime  for  which  he  was 
tried  and  the  purpose  for  which  he 
is  about  to  be  punished,  and  can  in- 
telligently set  forth  any  fact  which 
may  exist  as  to  why  the  judgment 
should  not  be  carried  into  execution, 
and  comprehends  his  situation  and 
his  surroundings,  then  he  would  be 
sane  within  the  law,  and  subject  to 
^execution. 

In  Re  Lang,  77  N.  J.  L.  207,  71 
Atl.  47,  the  court  approved  of  the 
following  instruction  given  to  the 
jury,  where  the  question  of  the  in- 
sanity arose  after  conviction:  "If, 
therefore,  a  person  sentenced  for  a 
crime  is  capable  of  understanding 
the  nature  and  object  of  the  pro- 
ceedings going  on  against  him,  if  he 
rightly  comprehends  his  own  con- 
dition in  reference  to  such  proceed- 
ings, and  can  conduct  his  defense  in 
a  rational  manner,  he  is,  for  the  pur- 
pose of  undergoing  punishment, 
deemed  to  be  sane,  although  on  some 
other  subjects  his  mind  may  be  de- 
ranged or  unsound.  If  the  prisoner 
has  not  at  the  present  time,  from 
the  defects  of  his  faculties,  sufficient 
intelligence  to  understand  the  na- 
ture of  these  proceedings  against 
him,  and  his  impending  fate  and 
execution,  the  jury  ought  to  find 
that  he  is  not  sane,  and  upon  such 
finding  he  may  be  ordered  to  be 
kept  in  custody  until  his  disability 
is  removed." 

In  the  case  of  State  v.  Helm,  69 
Ark.  167,  61  S.  W.  915,  the  supreme 
court  of  Arkansas  was  called  upon 
to  consider  the  degree  of  insanity 
which  would  exempt  one  from  pun- 
ishment, after  verdict,  and  before 
judgment.  In  that  state  they  had  a 
statute  on  the  subject,  which  the 
court,  however,  held  was  simply 
declaratory  of  the  common  law.  The 
court  said:  "We  therefore  conclude 
and  decide  that,N^  a  person  con- 
victed of  a  crime  isjSjJiJeason  of  a 
disease  of  the  mind,  unalU^  to  un- 
derstand the  nature  of  thd^ndict- 
ment  upon  which  he  was  coimfeted, 
his  plea  thereto,  and  the  vermJ 
thereon,  when  explained  to  him  by 
the  court,  and  is  unable  to  compre- 


hend his  own  condition  in  reference 
to  such  proceeding,  and  by  reason 
thereof  might  not  make  known  to 
the  court  or  the  attorneys  in  charge 
of  his  defense  the  facts  within  his 
knowledge,  if  any,  which  would 
show  that  judgment  should  not  be 
pronounced  against  him,  he  is,  as 
to  the  pronouncing  of  such  judg- 
ment, to  be  deemed  insane,  within 
the  meaning  of  the  statute." 

In  the  case  of  Lee  v.  State,  118 
Ga.  764,  45  S.  E.  628,  the  question 
was  raised,  as  in  this  case,  after 
judgment.  The  court  approved  a 
charge  given  by  the  lower  court  to 
the'  effect  that  before  the  prisoner 
could  be  found  insane  it  should  be 
shown  that  he  would  not  know  he 
would  deserve  punishment  for  doing 
a  wrong  act,  and  would  not  compre- 
hend the  reason  why  he  was  being 
punished.  In  the  case  of  Ex  parte 
Schneider,  21  D.  C.  433,  the  court 
held  that,  on  a  petition  for  an  order 
suspending  the  execution  of  a  crim- 
inal alleged  to  be  insane,  the  court 
is  required,  before  it  can  nullify  the 
verdict  of  the  jury  and  the  judg- 
ment and  sentence,  to  find  that  the 
prisoner  is  actually  insane,  so  as  to 
be  wholly  unconscious  of  his  situa- 
tion. In  the  case  of  Freeman  v. 
People,  4  Denio,  9,  47  Am.  Dec.  216, 
the  court  considered  a  statute  which 
declared:  "No  insane  person  can  be 
tried,  sentenced  to  any  punishment, 
or  punished  for  any  crime  or 
offense,  while  he  continues  in  that 
state." 

The  court  stated  that  this  statute 
was  in  strict  conformity  with  the 
common-law  rule  on  the  subject. 
After  considering  many  cases  on 
the  subject,  the  court  said:  "With 
these  lights  before  us,  the  construc- 
tion of  the  statute  which  forbids 
the  trial  of  any  insane  person  ^can- 
not be  attended  with  much  diffi- 
culty. A  state  of  general  insanity, 
the  mental  powers  being  wholly 
perverted  or  obliterated,  would 
necessarily  preclude  a  trial;  for  a 
being  in  that  deplorable  condition 

.make  no  defense  whatever.   Not 

so,  howe?Wr  wrii5»^-iftf*-..da^^ 
partial,  and  confined  to  some  sub- 
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ject  other  than  the  imputed  crime 
and  the  contemplated  trial.  A  per- 
son in  this 'condition  may  be  fully 
competent  to  understand  his  situa- 
tion in  respect  to  the  alleged  offense, 
and  to  conduct  his  dcdfense  with 
discretion  and  reason/' 

In  a  recent  case  in  California,  Peo- 
ple V.  Lawson,  —  Cal.  — ,  174  Pac. 
886,  the  court  said:  'The  evidence 
on  the  question  of  insanity  was 
amply  sufficient  to  support  the  con- 
clusion that  the  defendant  was  sane 
within  the  meaning  of  the  law  ap- 
plicable. That  he  was  not  perfectly 
poised  mentally  may  be  freely  con- 
ceded. Such,  however,  is  not  the 
test.  There  was  no  substantial 
showing  to  the  effect  that  his  mind 
was  in  such  a  condition  that  he  did 
not  rightly  comprehend  his  own 
condition  with  reference  to  the  pro- 
ceedings against  him,  that  he  had 
been  convicted  of  a  crime  punish- 
able by  death,  and  was  before  the 
court  for  the  purposes  'of  judgment 
on  that  conviction,  or  that  he  was 
then  unable  to  present  in  a  rational 
have,  either  on  motion  for  new  trial 
manner  any  defense  that  he  might 
or  to  the  pronouncing  of  judgment. 
Under  the  well-settled  rule  in  this 
state,  it  was  incumbent  on  the  de- 
fense to  show  this  by  a  preponder- 
ance of  evidence.  The  burden  of 
proof  was  upon  him." 

No  cases  to  the  contrary  of  this 
rule  have  been  cited  by  counsel  for 
petitioner. 

Tested  by  this  rule,  we  will  pro- 
ceed to  examine  the  evidence  and 
ascertain  whether  the  petitioner  is 
insane  to  such  an  extent  that  he 
should  not  undergo  liie  punishment 
decreed. 

Petitioner's  sister,  Mrs.  N.  Jacco, 
of  Berkeley,  California,  testified 
that  from  1898  to  1900  her  brother, 
the  petitioner,  lived  a  neighbor  to 
her  in  Butte,  Montana,  for  six 
months ;  that  on  one  occasion  while 
livmg  in  Butte  petitioner  acted  as 
though  he  were  of  unsound  mind. 
She  said  they  were  having  labor 
trouble  in  Butte,  and  the  militia  had 
been  called  out ;  they  were  all  sitting 
in  the  yard,  when  her  brother  be- 
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came  very  excited,  ran  into  the 
house,  and  got  a  shotgun ;  he  said  he 
knew  the  soldiers  were  going  to  kill 
his  baby,  a  child  three  months  old ; 
her  husband  took  the  gun  from  him ; 
that  her  brother  later  went  to  Alas- 
ka, returning  from  there  in  1908  or 
1909;  that  when  he  returned  from 
Alaska  he  came  to  her  home  in  Sac- 
ramento; that  he  was  a  complete 
wreck,  the  doctor  stating  that  he 
was  in  the  worst  stages  of  syphilis ; 
that  he  had  no  control  over  the  dif- 
ferent parts  of  his  body,  and  de- 
tailing other  s3rmptoms  which  would 
indicate  presence  of  the  disease  stat- 
ed; that  he  had  been  almost  con- 
stantly in  trouble  of  various  kinds 
since  he  returned  from  Alaska ;  had 
served  a  term  in  the  penitentiary  at 
San  Quentin;  that  he  had  an  exag- 
gerated idea  of  his  own  importance ; 
that  he  would  not  talk  to  his  sister 
about  anything  but  water  power; 
that  he  talked  about  a  water  wheel, 
saying  that  he  was  going  to  put  in 
electric  power  all  over  the  state; 
that  he  always  talked  up  in  the  mil- 
lions of  dollars;  that  he  made  a 
great  number  of  drawings  of  his 
scheme,  and  that  he  had  never  had 
any  connection  with  machinery  or 
irrigation  in  his  life ;  that  he  had  at 
one  time  advertised  for  someone  to 
go  into  the  butcher  business  with 
him,  but  that  he  had  no  money  and 
had  never  been  in  the  butcher  busi- 
ness in  his  life.  This,  in  substance, 
was  the  effect  of  the  sister's  testi- 
mony, elaborated,  however,  much 
more  extensively  than  above  set  out. 
The  deposition  of  Dr.  W.  A.  Cu- 
sick,  of  Salem,  Oregon,  was  taken. 
The  doctor  testified  that  he  had  been 
practising  for  a  great  number  of 
years ;  that  he  was  eighty  years  of 
age ;  that  his  practice  had  been  gen- 
eral, but  more  particularly  confined 
to  the  diseases  of  the  nervous  sys- 
tem; that  he  made  an  examination 
of  A.  B.  Smith  in  the  courthouse  at 
Salem,  Oregon,  about  seven  years 
ago;  Smith  had  been  arrested  for 
larceny;  that  the  result  of  his  ex- 
amination was  that  he  came  to  the 
conclusion  at  that  time  that  Smith 
was  not  responsible  for  his  acts  in 
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connection  with  the  crime  with 
which  he  was  charged;  that  he  re- 
garded him  as  a  mental  derelict^ 
otherwise  a  congenital  paranoiac; 
that  Smith's  comprehension,  owing 
to  his  mental  condition,  would  be 
more  or  less  indefinite,  and  he  doubt- 
ed if  he  could  rightfully  understand 
any  proceedings  against  him ;  he  al- 
so had  doubts  if  he  could  present 
any  matter  in  a  rational  manner; 
that  Smith  would  be  likely  to  mis- 
judge a  question  of  fact,  whether  it 
was  associated  with  his  cause  under 
consideration  or  otherwise;  that 
Smith  was  not  a  monomaniac,  but  a 
paranoiac,  irrational  on  all  subjects. 

Joe  Melugin  likewise  testified  by 
deposition  to  the  effect  that  he  was 
the  keeper  of  the  cell  house  at  the 
state  penitentiary  in  which  Smith 
was  confined  during  the  months  of 
June,  July,  and  August,  1918;  that 
in  his  opinion  Smith  was  suffering 
from  a  form  of  insanity;  that  he 
would  take  small  pieces  of  tobacco 
and  wrap  them  up  and  conceal  them 
about  his  cell;  that  he  would  also 
take  all  the  small  pieces  of  string 
and  twine  he  could  get,  and  wrap 
them  up  and  hide  them  about  his 
cell.  When  the  witness  asked  what 
he  was  doing  it  for,  he  stated  that 
sometimes  even  a  small  string 
might  make  a  million  dollars  for  a 
person;  that  in  discussing  his  for- 
mer dealings  he  always  talked  in 
large  numbers,  seldom  speaking  in 
amounts  of  less  than  $100,000 ;  that 
he  spent  a  great  deal  of  his  time 
drawing  what  he  called  plans  for 
some  machinery  for  perpetual  mo- 
tion. 

The  superintendent  of  the  state 
penitentiary,  Thomas  Hughes,  and 
the  assistant  warden,  Pat  Dugan, 
both  testified.  Hughes  stated  that 
he  saw  Smith  on  an  average  of  once 
a  week  during  all  the  time  that  he 
had  been  confined  there,  which  was 
for  several  months;  that  he  talked 
with  him  frequently;  and  that 
Smith  appeared  perfectly  rational  at 
all  these  times.  He  had  discussed 
with  him  fully  the  transaction  of 
the  killing  of  Sheriff  Stephens  by 
the  escaped  prisoners  from  the  Dem- 


ing  jail,  of  which  Smith  was  one, 
and  that  he  gave  him  a  very  rational 
account  of  the  affair.  'He  told  the 
superintendent,  however,  that  he 
(Smith)  did  not  have  a  gun  and  did 
not  fire  a  shot,  and  that  he  could 
not  understand,  therefore,  why  he 
should  receive  the  same  punishment 
as  that  meted  out  to  Starr,  who  con- 
fessedly had  fired  the  shot  -  that 
killed  Sheriff  Stephens.  He  gave  it 
as  his  judgment  that  Smith  was  a 
rational-minded  man. 

Dugan  testified  that  he  saw  Smith 
almost  every  day,  talked  with  him 
frequently,  and  that  Smith  appeared 
to  be  a  very  intelligent  man.  Smith 
had  likewise  told  him  about  the 
trouble,  and  gave  a  very  lucid  and 
connected  account  thereof.  Both 
witnesses  testified  that  after  the 
affirmance  of  the  judgment  of  the 
lower  court,  when  Smith  knew  that 
his  execution  was  but  a  matter  of 
days,  he  became  very  nervous  and 
excited,  and- seemed  to  fear  death 
very  much.  Neither  witness  had 
talked  to  Smith  on  the  subject  of 
water  wheels  or  water  power. 

The  three  doctors  who  examined 
Smith  and  testified  at  the  hearing 
in  the  district  court  were  produced, 
namely.  Dr.  Diaz,  Dr.  Enapp,  and 
Dr.  Umberhine.  These  physicians 
were  all  general  practioners,  neither 
of  whom  had  made  a  special  study 
of  mental  diseases.  They  testified 
that  Smith  was  a  paranoiac;  that 
they  had  made  two  examinations  of 
him,  and  had  led  him  out  upon  the 
subject  of  water  power  and  irriga- 
tion, and  that  he  had  described  to 
them  some  wonderful  invention 
which  he  claimed  to  have  perf  ected, 
which  would  revolutionize  the  water 
power  system  of  the  country,  and 
that  he  was  being  persecuted  by  the 
governor  of  the  state  of  California 
and  other  men,  who  desired  to  pre- 
vent him  from  perfecting  his  great 
invention ;  that  Smith  also  had  delu- 
sions of  grandeur,  and  imagined 
that  he  was  being  persecuted;  that 
on  other  subjects  he  appeared  to  be 
rational,  and  talked  in  an  intelligent 
and  rational  manner. 

Dr.  Diaz  stated  that  Smith  had 
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delusions  and  hallucinations  on  some 
subjects,  while  probably  on  others 
he  was  normal;  that  he  seemed  to 
be  normal  in  everything  except  up- 
on the  subject  of  water  power  and 
hydraulics,  and  the  hallucinations  of 
persecution;  that  upon  most'  sub- 
jects he  talked  reasonably;  that  it 
was  his  opinion  that  Smith  under- 
stood and  appreciated  what  was  tak- 
ing place  in  court  at  the  time  of  the 
hearing ;  that  Smith  did  not  seem  to 
realize  and  understand  for  what 
purpose  he  was  being  punished.  He 
did  not  know  whether  Smith  would 
have  the  knowledge  of  right  and 
wrong  on  subjects  disassociated 
from  his  hallucinations.  In  answer 
to  questions  by  the  court,  Dr.  Diaz 
stated  that  he  appeared  to  be  normal 
on  all  subjects  except  water  and  his 
hallucinations  of  persecution. 

Dr.  Umberhine  testified  that 
along  certain  lines  disassociated 
from  these  delusions  Smith  seemed 
to  be  normal,  but  that  along  certain 
other  lines  he  would  not  be ;  that  the 
fact  that  he  had  delusions  upon  the 
subject  of  water  power  would  not 
necessarily  indicate  that  he  was  in- 
sane generally,  and  had  no  knowl- 
edge of  right  and  wrong;  that  he 
could  have  a  rational  idea  of  right 
and  wrong;  that  Smith  realized 
what  was  taking  place  at  the  time 
of  the  present  hearing,  but  that  he 
did  not  realize  it  like  a  normal  man 
would;  that  Smith  did  realize  and 
understand  the  extent  of  his  pun- 
ishment, and  what  it  was  being  done 
for;  that  the  two  examinations  he 
made  as  to  Smith's  sanity  were  not 
enough  to  enable  him  to  form  an 
opinion  as  to  Smith's  responsibility 
in  respect  to  the  crime  with  which 
he  was  charged. 

Dr.  Knapp  testified  that  he  did 
not  think  Smith  was  able  to  take 
care  of  his  own  affairs,  but  that  he 
did  realize  what  he  was  charged 
with,  and  that  he  realized  his  pres- 
ent situation;  that  he  knew  what 
he  was  being  punished  for,  and  that 
his  execution  would  be  a  punish- 
ment; that  he  realized  what  it  was 
for ;  that  it  was  the  penalty  for  the 
crime  with  which  he  was  charged; 


that  he  thought  Smith  would  be  able 
to  carry  on  ordinary  business  affairs 
and  that  in  most  cases  he  would 
consider  him  normal;  that  he 
thought  Smith  was  normal  on  sub- 
jects aside  from  the  delusions  men- 
tioned ;  that  his  delusions  would  not 
interfere  with  his  ability  to  distin- 
guish as  between  right  and  wrong 
in  connection  with  the  crime  with 
which  he  was  charged;  that  he 
might  commit  a  crime  of  the  char- 
acter with  which  he  was  charged 
without  realizing  that  he  was  doing 
a  wrongful  act. 

Dr.  Elder,  who  was  present  at  the 
hearing  in  this  court,  and  who  later 
made  an  examination  of  Smith  in 
connection  with  Dr.  Massie,  at  the 
request  of  the  attorney  general,  tes- 
tified that  in  his  judgment  a  true 
paranoiac  was  not  responsible  in  any 
direction;  that  he  did  not  believe 
that  he  would  appreciate  the  fact 
that  his  punishment  was  retribu- 
tion, and  not  persecution ;  that,  from 
the  extent  of  his  examination  of 
Smith,  he  found  nothing  that  would 
indicate  that  Smith  did  not  fully  ap- 
preciate and  comprehend  his  pres- 
ent situation.  He  was  not  prepared 
to  say  that  Smith  was  a  paranoiac 
from  the  examination  which  he  had 
made,  but  stated  that,  if  a  man  has 
delusions  and  the  other  deficiencies 
that  a  paranoiac  has,  he  is  not  re- 
sponsible in  any  direction ;  that  is,  a 
man  cannot  be  insane  in  one  direc- 
tion and  perfectly  sane  on  any  other 
question;  that  he  made  intelligent 
answers  to  all  questions  propounded 
to  him  by  the  witness  and  Dr.  Mas- 
sie. 

Dr.  J.  A.  Rolls  testified  that  the 
fact  that  Smith  had  been  a  hard 
drinker,  and  had  suffered  with 
syphilis,  did  not  indicate  that  he 
was  a  paranoiac;  that  the  result  of 
a  brain  disease  caused  by  syphilis 
would  be  what  is  known  as  paresis, 
and  not  paranoia ;  that  nothing  had 
been  stated  at  the  tjime  of  the  hear- 
ing at  which  the  doctor  testified  that 
would  lead  him  to  believe  that  Smith 
was  an  insane  man. 

Dr.  J.  A.  Massie  testified  that  he 
was  the  prison  physician,  and  had 
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made  an  examination  of  Smith ;  that 
he  gave  him  clear  answers  to  all 
questions  that  were  asked  of  him; 
that  he  was  extremely  nervous  and 
evidently  very  much  afraid ;  that  he 
thought  that  Smith  comprehended 
and  realized  his  position  in  regard 
to  his  impending  execution ;  that  he 
had  sufficient  intelligence  to  realize 
what  he  was  being  punished  for; 
that  in  his  opinion,  based  upon  what 
he  had  read  in  the  different  medical 
works  on  the  subject  of  paranoia, 
outside  of  his  delusions^he  is  able 
and  competent  of  conducting  busi- 
ness, and  that  his  sense  of  right  and 
wrong,  outside  of  that  one  delusion, 
is  practically  normal ;  that  a  man  ab- 
normal on  the  subject  of  water,  and 
who  has  committed  a  crime  having 
nothing  to  do  with  the  delusion, 
would  be  capable  of  conducting  his 
defense ;  that  Smith  appreciates  his 
position  to-day,  that  he  is  under 
sentence  of  death.  And  he  named 
many  medical  works  which  hold  that 
on  all  questions  outside  of  the  delu- 


sion they  have  a  proper  «ense  of 
right  and  wrong. 

The  above  constitutes  a  synopsis 
of  all  the  evidence  submitted  to  the 
court.     We  have  carefully  consid- 
ered the  same,  and  are  of  the  opin- 
ion that   Smith  is 
sane,  and  that  he  SSuSSSS^. 
has  sufficient  intel- 
ligence to  understand  the  nature  of 
the  proceedings  against  him  and  his. 
impending  fate  and  execution,  and 
that    he    under- 
stands, knows,  and  ^iSSe-S: 
is  able  to  allege  any 
fact  which  might  exist  tending  to 
show  that  he  should  not  be  executed. 
Under  the  authorities  hereinbefore 
referred  to,  his  execution  should  not 
be  stayed,  but  the  judgment  which 
the  law  has  pronounced  should  be 
carried  out. 

For  the  foregoing  reasons,  the 
court  must  decline  to  stay  the  exe- 
cution. 

Hanna,  Ch.  J.,  and  Parker,  J«, 

concur. 


ANNOTATION. 


Test  ot  present  insanity  ¥rliicii  will  prevent  trial  for  crime  or  ponislunent  after 

conviction. 


The  question  whether  a  deaf-mute 
may  be  placed  on  trial  for,  or  punished 
after  conviction  of,  a  crime,  though 
somewhat  analogous,  is  not  within  the 
scope  of  the  note.  The  question  under 
annotation  is,  of  course,  distinct  from 
the  question  of  mental  capacity  at 
the  time  of  the  offense,  as  affecting 
guilt. 

Insanity  preolndlng  trial  for  orln&a. 

In  order  to  raise  a  doubt  as  to  the 
sanity  of  one  about  to  be  tried  on  a 
criminal  charge,  it  is  said  in  State  v. 
Arnold  (1861)  12  Iowa,  479,  that  there 
must  be  a  question  whether  at  the  time 
there  is  such  mental  impairment, 
either  under  the  form  of  idiocy,  in* 
tellectual  or  moral  imbecility,  or  the 
like,  as  to  render  it  probable  that  the 
accused  cannot,  as  far  as  may  devolve 
upon  him,  have  a  full,  fair,  and  im* 
partial  trial. 

This  involves  an  inquiry  whether 


the  accused  is  mentally  competent  to 
make  a  rational  defense.  Freeman  v. 
People  (1847)  4  Denio  (N.  Y.)  9,  47 
Am.  Dee.  216;  People  v.  Lake  (1855) 
2  Park.  Crim.  Rep.  (N,  Y.)  216; 
Guagando  v.  State  (1874)  41  Tex.  626; 
People  V.  Nyhan  (1918)  171  N.  Y. 
Supp.  466;  Fnth's  Case  (1790)  22 
How.  St.  Tr.  (Eng.)  811  (holding  that 
no  man  shall  be  called  upon  to  make 
his  defense  at  a  time  when  his  mind 
is  in  that  situation  as  not  to  appear 
capable  of  so  doing;  for,  however 
guilty  he  may  be,  the  inquiry  into  his 
guilt  must  be  postponed  to  that  season 
when,  by  collecting  together  his  intel- 
lects and  having  them  entire,  he  shall 
be  able  so  to  model  his  defense  as  to 
ward  off  the  punishment  of  the  law) ; 
People  V.  West  (1914)  25  CaL  App. 
869, 148  Pa.  798  (holding  that  on  an  in- 
quiry under  CaL  Penal  Code,  §  1868, 
as  to  the  sanity  of  one  accused  of 
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crime,  the  question  to  be  submitted  to 
the  jury  is  whether  the  accused  is 
mentally  competent  to  make  a  rational 
def  ense»  and  not  as  to  his  responsibil- 
ity for  the  crime  charged;  which 
would  involve  an  inquiry  whether  he 
knew  the  difference  between  right  and 
wrong,  and  could  distinguish  the  qual- 
ity and  consequences  of  his  act. 

It  may  be  inquired  whether  the  ac- 
cused, by  reason  of  insanity,  is  able 
to  comprehend  his  position.  State  v. 
Peacock  (1887)  50  N.  J.  L.  34,  11  AtL 
270.  Or  whether  he  has  mind  and  dis- 
cretion which  would  enable  him  to  ap- 
preciate the  charge  against  him  and 
the  proceedings  thereon.  Jordan  v. 
State  (1911)  124  Temu  81,  34  L.R.A. 
(N.S.)  1115, 135  S.  W.  327.  Or  wheth- 
er he  is  mentally  capable  of  rendering 
his  attorneys  such  assistance  as  a 
proper  defense  to  the  indictment  pre- 
ferred against  him  demands.  Ibid.; 
State  v.  O'Grady  (1896)  5  Ohio  S.  & 
C.  P.  Dec.  654  (holding  the  test  of  san- 
ity in  an  inquiry  as  to  whether  one 
indicted  for  murder,  and  who  is  al- 
leged to  be  insane,  should  be  placed 
on  trial,  is  whether  he  is  sane  enough 
to  recall  the  events  of  his  life,  and  to 
represent  to  counsel  the  facts  which 
ought  to  be  stated  and  presented  to  a 
jury  upon  trial  of  the  indictment) ; 
United  States  v.  Chisolm  (1906)  149 
Fed.  284  (holding  that  a  person, 
though  not  entirely  sane,  may  be  put 
upon  trial  in  a  criminal  case,  if  he 
rightly  comprehends  his  own  condition 
with  reference  to  the  proceedings,  and 
has  such  possession  and  control  of  his 
mental  powers,  including  the  faculty 
of  memory,  as  will  enable  him  to  tes* 
tify  intelligently  and  give  his  counsel 
all  the  material  facts  bearing  upon  the 
criminal  act  charged  against  him,  and 
material  to  repel  criminating  evi- 
dence). 

But  evidence  of  mere  incapacity  to 
fully  understand  and  comprehend  his 
legal  rights,  and  to  make  known  in  the 
most  succinct  and  intelligent  manner, 
to  his  counsel,  all  the  facts  material  to 
his  defense,  is  not  sufficient  ground 
for  refraining  from  proceeding  to 
trial.  State  v.  Arnold  (1861)  12  Iowa, 
479. 

So,  it  is  said  in  Taylor  v.  Com. 


(1885)  109  Pa.  262,  that  while  a  slight 
departure  from  a  well-balanced  mind 
may  be  pronounced  insanity  in  medi- 
cal science,  yet  such  a  rule  cannot  be 
recognized  in  the  administration  of 
the  law,  when  a  person  is  on  trial  for 
the  commission  of  a  crime. 

In  Re  Buchanan  (1900)  129  Cal.  330, 
50  L.R.A.  378,  61  Pac.  1120,  the  su- 
preme court  held  that  there  is  a  differ- 
ence between  the  medical  view  of  in- 
sanity,  and  the  view  upon  which  the 
California  statute,  requiring  a  suspen- 
sion of  proceedings  against  an  insane 
criminal,  is  founded;  and  that  the 
question  must  be  determined  with  ref- 
erence to  the  latter,  which  merely  re- 
enacts  the  common  law,  and  recog- 
nizes no  form  of  insanity  except  that 
which  manifests  itself  in  mental  de- 
ficiency or  in  mental  derangement. 

If  a  person  arraigned  for  a  crime 
is  capable  of  understanding  the  nature 
and  object  of  the  proceedings  going 
on  against  him,  and  rightly  compre- 
hends his  own  condition  in  reference 
to  such  proceedings,  ahd  can  conduct 
his  defense  in  a  rational  manner,  he 
is,  for  the  purpose  of  being  tried,  to 
be  deemed  sane,  although  on  some  oth- 
er subjects  his  mind  may  be  deranged 
or  unsound.  Freeman  v.  People  (1847) 
4  Denio  (N.  Y.)  9,  47  Am.  Dec.  216; 
People  V.  Rhinelander  (1884)  2  N.  Y. 
Crim.  Rep.  335;  Jordan  v.  State  (1911) 
124  Tenn.  81,  34  L.R.A.(N.S.)  1115, 
135  S.  W.  327. 

"It  is  impossible,'*  says  the  court  in 
United  States  v.  Chisolm  (Fed.)  su- 
pra, ''to  lay  down  any  fixed  rule,  as  a 
matter  of  law,  as  to  any  particular 
state  of  facts  which  will  unerringly 
demonstrate  sanity,  or  the  contrary 
condition  of  the  human  mind,  or  the 
degree  of  aberration  which,  when 
found  to  exist,  exempts  an  accused 
person  from  criminal  responsibility, 
or  unfits  him  to  rationally  aid  in  his 
defense  when  arraigned  for  a  crime. 
•  .  .  But  whether  or  not  an  individ- 
ual's departure  from  general  rules 
governing  human  action  demonstrates 
such  aberration  of  mind  as  exempts 
him  from  criminal  responsibility,  or 
shows  unfitness  on  that  account  to  be 
placed  on  trial,  depends  upon  the  cir- 
cumstances of  the  particular  case;  and 


96 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


is  to  be  gathered  not  merely  from  the 
act  for  which  he  is  arraigned,  but 
must  also  be  determined  and  tested  in 
view  of  every  other  fact  and  circum- 
stance which  sheds  light  upon  the 
condition  of  the  defendant's  mind  at 
the  period  as  to  which  the  inquiry  is 
directed." 

In  Com.  V.  Braley  (1804)  1  Mass. 
103,  the  prisoner  indicted  for  the 
murder  of  his  wife,  upon  being  ar- 
raigned to  plead,  said  that  he  did  not 
know  what  to  say ;  that  it  appeared  to 
him  she  was  still  alive;  it  seemed  to 
him  he  had  seen  her  since ;  and  added 
that  he  was  guilty  of  what  he  had 
done,  but  did  not  know  what  he  had 
done;  whereby  the  court  submitted  to 
a  jury  the  question  whether  the  pris- 
oner neglected  or  refused  to  plead  to 
the  indictment  against  him  for  mur- 
der, of  his  free  will  or  malice,  or 
whether  he  did  so  neglect  by  the  act 
of  God,  and,  upon  the  jury  finding  the 
latter  alternative,  the  court  did  not 
proceed  to  try  the  prisoner,  who  was 
remanded. 

In  Com.  V.  Hathaway  (1816)  13 
Mass.  299)  one  indicted  for  murder 
pleaded  not  guilty  on  his  arraignment, 
but  showed  strong  marks  of  mental 
derangement,  and  a  .jury  was  im- 
paneled by  the  direction  of  the  court 
to  try  and  determine  whether  he  was 
sane  or  not.  During  the  examination 
the  prisoner  often  interrupted  the  wit- 
nesses by  wild  and  incoherent  re- 
marks, and  from  his  whole  manner 
disclosed  that  he  was  under  the  in- 
fluence of  a  religious  frenzy.  The  jury 
returned  their  verdict  that  he  was  not 
of  sane  memory,  and  he  was  remanded 
to  prison. 

In  the  following  cases,  under  the 
circumstances  stated,  the  mental  con- 
dition of  the  accused  was  found  to  be 
such  as  to  preclude  his  being  placed 
on  trial: 

The  prisoner,  when  called  upon  to 
plead,  in  Ley's  Case  (1828)  1  Lewin> 
C,  C.  (Eng.)  239,  broke  out  into  in- 
coherent declamations  as  though  his 
mind  was  disordered,  and  a  jury  was, 
in  consequence,  impaneled  to  try 
whether  his  not  pleading  was  the  ef- 
fect of  malice  or  by  reason  of  insan- 
ity, and  the  court  charged  them  that 


if  there  was  a  doubt  as  to  the  prison- 
er's sanity,  and  a  surgeon  had  testi- 
fied that  it  was  doubtful,  they  could 
not  say  that  he  was  in  a  fit  state  to  be 
put  upon  his  trial. 

In  Reg.  V.  Goode  (1837)  7  Ad.  &  El. 
(Eng.)  636,  the  prisoner,  when  called 
upon  to  plead,  showed  clear  symptoms 
of  insanity  in  his  demeanor,  and,  upon 
his  not  pleading,  an  inquest  was  taken 
to  determine  his  sanity,  and  the  court, 
after  examining  witnesses  and  in  view 
of  the  conduct  of  the  prisoner,  did  not 
think  it  necessary  to  ask  him  whether 
he  wished  to  cross-examine  the  wit- 
nesses or  to  say  or  prove  anything  for 
himself,  since  it  was  clear  that  this 
would  be  a  mockery  and  waste  of 
time,  and  a  useless  prolongation  of 
the  painful  proceeding. 

A  man  who  is  convinced  that  a 
"blower  and  wireless"  are  being 
operated  on  him,  who  perverts  and 
imagines  noises  and  voices  of  people, 
who  is  urged  by  influences  and  voices 
of  his  own  insane  creation  to  protect 
himself,  and  who  believes  that  his 
wife,  whom  he  murdered,  was  killed 
by  men  who  sought  also  to  destroy 
him,  is  not  in  a  mental  condition  to 
appreciate  the  proceedings  of  a  trial, 
and  undertake  his  defense.  People 
V.  Nyhan  (1918)  171  N.  Y.  Supp.  466. 

The  reason  of  the  rule  prohibiting 
the  trial  of  one  accused  of  crime  while 
he  is  insane  is  stated  to  be  his  in- 
capacity to  make  a  just  defense.  Free- 
man V.  People  (1847)  4  Denio  (N.  Y.) 
9,  47  Am.  Dec.  216;  State  v.  Helm 
(1901)  69  Ark.  167,  61  S.  W.  915.  This 
has  led  to  an  extension  of  the  rule  to 
analogous  cases,  where  the  incapacity 
of  the  accused  to  aid  in  his  defense 
arose  from  intoxication. 

It  is  ground  for  a  new  trial  that 
one  upon  trial  for  felony  was  so  stupid 
from  intoxication  as  not  to  be  able  to 
understand  the  peril  of  his  condition, 
or  the  facts  of  his  case,  and  could  not 
communicate  with  his  counsel  with 
intelligence,  or  assist  them  in  their 
defense  of  him,  or  avoid  the  repug- 
nance, and  perhaps  the  prejudice, 
which  must  have  resulted  from  his 
debased  and  disgraceful  condition. 
Taffe  V.  State  (1861)  23  Ark.  34.  The 
court  said:    When  it  was  ascertained 
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that  the  accused  was  not  able  to  make 
such  defense  as  he  could  or  might 
have  made  in  the  use  of  his  right  rea- 
son, and  whether  this  inability  was 
owing  to  drunkenness  or  to  any  cau^e 
beyond  his  control,  the  law  is  the 
same. 

But  a  person  who  has  no  delusions, 
but  is  more  than  ordinarily  intelligent, 
with  memory  unimpaired,  and  who  ap- 
preciates exactly  the  nature  of  the 
criminal  charge  against  him,  and  his 
relation  to  the  proceeding,  and  who, 
so  far  as  mental  operation  is  con- 
cerned, is  as  sane  as  men  are  ordina- 
rily, though,  on  account  of  a  serious 
illness  resulting  from  indulgence  in 
the  excessive  use  of  intoxicating  drink, 
his  brain  is  affected  so  as  to  change 
his  character,  whereby  he  has  lost 
ambition,  become  aimless  and  trifling, 
and  has  deteriorated  in  moral  char- 
acter, while  his  appetite  for  intoxi- 
cants has  become  uncontrollable  at 
frequent  intervals,  so  that,  if  at  lib- 
erty, he  will  inevitably  take  to  drink- 
ing, and  when  under  the  influence  of 
intoxicants  will  be  dangerous,  is  not 
insane  within  the  meaning  of  the  stat- 
utes providing  for  the  su'spension  of 
proceedings  against  insane  criminals. 
Re  Buchanan  (1900)  129  Cal.  330,  50 
L..R.A.  378,  61  Pac.  1120. 

In  Kinloch's  Case   (1746)   18  How. 
St.  Tr.   (Eng.)   395,  the  court  refers 
to  the  case  put  by  Lord  Hale  (1  Hale, 
P.  G.  35),  that  "in  case  a  man  in  a 
phrenzy  happen  by  some  oversight  to 
plead  to  his  indictment,  and  put  him- 
self on  his  trial;  and  it  appeareth  to 
the  court  on  his  trial  that  he  is  mad; 
the  judge  in  discretion  may  discharge 
the  jury  of  him,  and  remit  him  to  gaol 
to  be  tried  after  the  recovery  of  his 
understanding."     The  court  then  ob- 
43erves:    The  common  sense  and  feel- 
ing  of  mankind,  the  voice  of  nature, 
reason,  and  revelation,  all  concur  in 
this  plain  rule,  that  no  man  is  to  be 
'Condemned  unheard;  and  consequent- 
ly no  trial  ought  to  proceed  to  the  con- 
ctemnation  of  a  man  who,  by  the  provi- 
dence of  God,  is  rendered  totally  in- 
'capable  of  speaking  for  himself,  or  of 
instructing  others  to  speak  for  him. 
This   ancient  rule  was  applied  in 
United  States  v.  Ghisolm  (1906)   149 
3  A.L.R.— 7. 


Fed.  284,  where  the  court,  on  a  sug- 
gestion of  the  insanity  of  the  accused, 
suspended  the  trial  and  submitted  to 
the  jury  the  question  whether  the 
prisoner,  at  the  time,  was  possessed  of 
sufficient  mental  power  and  had  such 
understanding  of  his  situation  as  to 
readily  comprehend  his  condition  with 
reference  to  the  proceedings  against 
him,  and  such  coherency  of  ideas,  con- 
trol of  the  mental  faculties,  and  the 
requisite  power  of  memory  as  would 
enable  him  to  testify  in  his  own  be- 
half, if  he  so  desired,  and  otherwise 
to  properly  and  intelligently  aid  his 
counsel  in  making  a  rational  defense. 
But  in  Reg.  v.  Southey  (1865)  4 
Fost.  &  F.  (Eng.)  864,  where  the  in- 
sanity of  the  defendant  on  trial  for 
murder  was  not  suggested  until  after 
the  case  had  been  opened  and  the  first 
witness  examined,  the  court  permitted 
the  trial  to  proceed,  but  submitted  to 
the  jury,  as  one  of  the  questions  for 
their  determination,  whether  the  ac- 
cused was  then  sane  and  in  a  fit  state 
to  be  tried. 

Insanity  preolnding  judgment  or  pun- 
ishment for  crime. 

If  a  person  convicted  of  a  crime  is, 
by  reason  of  a  disease  of  the  mind,  un- 
able to  understand  the  nature  of  the 
indictment  upon  which  he  is  convict- 
ed, his  plea  thereto,  and  the  verdict 
thereon,  when  explained  to  him  by  the 
court,  and  is  unable  to  comprehend  his 
own  condition  in  reference  to  such 
proceeding,  and  by  reason  thereof 
might  not  make  known  to  the  court 
or  his  attorneys  in  charge  of  his  de- 
fense, the  facts  within  his  knowledge, 
if  any,  which  would  show  that  judg- 
ment should  not  be  pronounced 
against  him,  he  is,  as  to  the  pronounc- 
ing of  such  judgment,  to  be  deemed 
insane  within  the  meaning  of  the  stat- 
ute providing  that  insanity  may  be 
shown  as  a  legal  cause  why  judgment 
should  not  be  pronounced.  State  v. 
Helm  (Ark.)  supra.  In  this  case  the 
court  condemned  as  erroneous  an  in- 
struction which  authorized  the  jury  to 
find  the  defendant  insane,  if  they 
found  from  the  preponderance  of  the 
evidence  that  he  could  not  "intelligent- 
ly reason,"  since  it  is  reasonably  cal- 
culated to  induce  the  jury  to  believe 
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that  he  should  be  possessed  of  more 
intelligence  and  mental  capacity  at  the 
time  judgment  is  pronounced  against 
him,  as  a  prerequisite  to  such  proceed- 
ing, than  is  necessary. 

The  test  of  the  question  as  to  wheth- 
er one  about  to  be  executed  is  sane  or 
insane,  as  laid  down  in  the  reported 
case  (State  v.  Smfth,  ante,  83),  is 
whether  or  not  such  person,  at  the 
time  of  the  examination,  from  the  de- 
fects of  his  faculties,  has  sufficient  in- 
telligence to  understand  the  nature  of 
the  proceedings  against  him,  what  he 
was  tried  for,  the  purpose  of  his  pun- 
ishment, the  impending  fate  which 
awaits  him,  and  a  sufficient  under- 
standing to  know  any  facts  which 
might  exist  which  would  make  his  pun- 
ishment unjust  or  unlawful,  and  the 
intelligence  requisite  to  convey  such 
information  to  his  attorneys  or  the 
court.  If  he  has,  then  he  is  sane; 
otherwise,  he  is  insane,  and  should  not 
be  executed. 

The  provisions  of  N.  J.  Pamph. 
Laws,  pp.  715,  722,  concerning  the 
commitment  to  asylums  of  criminal 
lunatics  under  sentence,  do  not  estab- 
lish a  different  test  of  insanity  than 
that  laid  down  by  the  conmion  law, 
which  is,  whether  the  prisoner  is  capa- 
ble of  understanding  the  nature  and 
object  of  the  proceedings  going  on 
against  him,  or  rightly  comprehends 
his  own  condition  in  reference  to  such 
proceedings,  and  can  conduct  his  de- 
fense in  a  rational  manner.  If  so,  he 
is,  for  the  purpose  of  undergoing  pun- 
ishment, deemed  to  be  sane,  although 
on  some  other  subjects  his  mind  may 
be  deranged  or  unsound.  Re  Lang 
(1908)  77  N.  J.  L.  207,  71  Atl.  47,  af- 
firmed in  (1909)  76  N.  J.  L.  829,  72 
Atl.  1118. 

On  a  suggestion  of  the  insanity  of 
one  convicted  of  murder  and  arraigned 
for  judgment,  the  test  to  be  applied  in 
an  inquiry  as  to  his  sanity,  author- 
ized by  Gal.  Penal  Code,  is  whether 
the  mind  of  the  accused  is  in  such  a 
condition  that  he  does  not  rightly  com- 
prehend his  own  condition  with  refer- 
ence to  the  proceedings  against  him, 
or  that  he  has  been  convicted  of  a 
crime  punishable  by  death,  and  is  be- 
fore the  court  for  the  purpose  of  judg- 


ment on  that  conviction,  or  that  he  is 
then  unable  to  present  in  a  rational 
manner  any  defense  that  he  might 
have,  either  on  motion  for  a  new  trial 
or  to  the  pronouncing  of  judgment. 
People  V.  Lawson  (1918)  —  Cal.  — , 
174  Pac.  885. 

A  charge  that  before  one  convicted 
of  murder,  and  who  is  alleged  to  have 
become  insane  since  his  conviction 
and  sentence,  could  be  found  insane, 
it  should  be  shown  that  he  would  not 
know  he  would  deserve  punishment 
for  doing  a  certain  act,  and,  if  pun- 
ishment therefor  should  be  |nfiicted 
upon  him,  would  not  comprehend  the 
reason  why  he  was  being  punished, 
was  approved  in  Lee  v.  State  (1903) 
118  6a.  764,  45  S.  E.  628. 

If  the  trial  court  is  satisfied  that 
one  tried,  convicted  and  sentenced  for 
crime  was  insane  at  the  time  of  the 
trial,  or  that  his  mind  was  affected  to 
such  an  extent  that  he  was  not  in  a 
condition  to  make  a  defense  to  the 
charge,  it  can  award  a  new  trial,  not- 
withstanding the  sentence,  and  the 
judgment  and  sentence  can  be  vacated. 
Humphreys  v.  State  (1897)  —  Tex, 
Crim.  Rep.  — ,  39  S.  W.  679. 

The  rule  is  laid  down  in  Ex  parte 
Schneider  (1893)  21  D.  C.  433,  that 
the  verdict  of  a  jury  convicting  ac- 
cused of  the  crime  of  murder,  the 
judgment,  and  sentence  of  the  court 
will  not  be  nullified  on  an  inquiry  as 
to  the  sanity  of  the  accused,  unless  it 
be  shown  that  the  latter  is  actually 
insane,  so  as  to  be  unconscious  of  his 
situation.  In  this  case  the  facts  that 
the  accused,  about  the  time  of  his  sen- 
tence, neglected  his  personal  appear- 
ance and  became  slovenly  and  un- 
kempt; that  he  refused  to  eat  because 
of  an  alleged  delusion  that  his  food 
was  poisoned ;  that  he  asserted  that  he 
could  not  sleep;  and  also  expressed 
unfounded  beliefs  and  seemed  to  be 
afflicted  with  delusions,  were  wholly 
insufficient  to  justify  postponing  the 
execution,  in  view  of  contradictory 
testimony  and  the  probability  that  the 
accused  was  feigning  insanity. 

The  refusal  of  the  trial  judge  to 
direct  an  inquisition  into  the  sanity 
of  one  convicted  of  murder  is  not  an 
abuse  of  discretion,  where  it  appeared 
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that  the  prisoner  had  once  before  had 
'*prison  psychosis,"  from  which  he 
rapidly  recovered  when  the  cause  of 
immediate  apprehension  had  been  re- 
moved, and  since  his  conviction  had 
had  a  second  attack,  which  in  all  prob- 
ability would  disappear  rapidly  if  the 
causes  of  its  existence  were  removed. 
Gonzales  v.  United  States  (1913)  40 
App.  D.  C.  450.  The  court  stated : 
"What  would  be  the  result  in  any  case 
almost,  where  a  man  has  committed 
a  murder  and  is  sentenced  to  be 
hanged,  and  knows  that  if  he  appears 
sufficiently  terrified  and  peculiar,  and 
shows  sufficient  signs  of  being  crazy 
because  he  is  going  to  be  hanged,  that 
he  will  not  be  hanged?  How  many 
cases  would  there  be  where  they 
would  not  have  prison  psychosis?" 

That  the  court  on  the  trial  of  an 
issue  as  to  the  sanity  of  one  under 
sentence  for  murder,  and  brought  be- 
fore it  that  a  new  date  might  be  set 
for  the  execution  of  the  sentence,  sub- 
mitted to  the  jury  the  question  wheth- 
er the  mental  condition  of  the  prison- 
er was  such  that  he  could  not  under- 
stand the  meaning  of  punishment,  and 
whether  he  was  now  sane  or  insane, 
instead  of  submitting  to  them  whether 
the  defendant,  by  reason  of  a  disease 
of  the  mind,  was  unable  to  understand 
the  nature  of  the  indictment  upon 
which  he  was  tried  and  convicted,  his 
plea  thereto  and  the  verdict  thereon 
when  explained  to  him  by  the  court, 
and  was  unable  to  comprehend  his 
own  condition  in  reference  to  such 
proceeding,   and   whether  by  reason 


thereof  he  might  make  known  to  the 
court  or  his  attorneys  in  charge  of  his 
defense,  the  facts  within  his  knowl- 
edge, if  any,  which  would  show  that 
judgment  should  not  be  pronounced 
against  him,  especially  in  view  of  the 
fact  that  his  counsel  had  stated  that 
the  defendant  was  precluded  from 
communicating  to  him  facts  relating 
to  after-discovered  evidence,  is  held 
not  erroneous  in  State  v.  Bethune 
(1911)  88  S.  a  401,  71  S.  E.  29,  on  the 
ground  that  it  had  not  been  made  to 
appear  that  the  accused  was  preju- 
diced thereby. 

On  an  inquiry  under  the  Oklahoma 
statute  as  to  the  sanity  of  one  con- 
victed of  a  criminal  offense,  the  proper 
question  for  the  jury  is  whether  the 
accused  is  mentally  competent  to  make 
a  rational  defense,  and  not  whether 
he  is  able  to  distinguish  between 
right  and  wrong.  Marshall  v.  Terri- 
tory (1909)  2  Okla.  Grim,  Rep.  136, 
101  Pac.  189. 

In  an  inquisition  as  to  the  sanity  of 
one  convicted  of  crime,  the  question 
for  the  jury  3worn  to  try  the  issue  is 
stated,  in  the  charge  of  the  court  in 
United  States  v.  Lancaster  (1877)  7 
Biss.  440,  Fed.  Gas.  No.  15,555,  to  be, 
whether  the  defendant  was  so  far  in- 
sane as  to  be  incapable  of  realizing 
the  peril  in  which  he  was  placed,  and 
taking  such  steps  as  a  prudent  man 
under  the  circumstances  would  have 
taken  to  prepare  for  his  trial,  and 
whether  that  insane  condition  still 
continues.  "A.  W.  R. 


FARMERS'  NATIONAL  BANK,  Plff.  in  Err., 

V. 

JOHN  E.  JOHNSTON. 

OJclahama   Supreme   Court  ^  Noveniber   19f    101&. 

(—  Okla.  — ,  176  Pac.  236.) 

ETidence  -—  of  existence  of  bank. 

1..  Parol  evidence  is  competent  to  prove  the  existence  of  a  national 
bank,  where  its  existence  is  called  in  question  collaterally. 

[See  note  on  this  question  beginning  on  page  101.] 

Headnotes  1  and  2  by  Habdy,  J. 
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Bank  —  right  to  sue. 

2.  A  national  bank,  even  in  the 
process  of  liquidation,  may  sue  and 
be  sued  in  its  own  name  until  its  af- 
fairs are  completely  settled. 

[See  3  R.  C.  L.  648.] 


Evidence  —  proof  of  incorporation. 

3.  In  a  direct  action  by  the  state 
for  the  purpose  of  determining  the 
alleged  right  of  a  corporation  to 
transact  business,  strict  proof  of  due 
incorporation  is  required. 

[See  7  R.  C.  L.  102.] 


Error  to  the  District  Court  for  Sequoyah  County  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought  to  recover  the  amount  of  a 
check,  alleged  to  be  due  and  unpaid.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  McCombs  &  McCombs,  for 

plaintiff  in  error: 

The  existence  of  the  plaintiff  cor- 
poration was  admitted  under  the 
pleadings. 

Western  Roofing  Tile  Co.  v.  Deibler, 
30  Okla.  347,  120  Pac.  579. 

Before  a  defendant  can  raise  the 
corporate  existence  of  a  plaintiff,  he 
must  make  same  an  issue,  either  by  a 
plea  in  the  nature  of  an  abatement, 
or  by  a  special  plea  in  his  answer, 
to  the  effect  that  the  plaintiff  is  not 
a  corporation. 

Jantzen  v.  Emanuel  German  Bap- 
tist Church,  27  Okla.  473,  112  Pac. 
1127,  Ann.  Cas.  1912C,  659;  Boyce  v. 
Augusta  Camp,  14  Okla.  642,  78  Pac. 
822;  Leader  Printing  Co.  v.  Lowry,  9 
Okla.  89,  59  Pac.  242;  Union  Cement 
Co.  V.  Noble,  15  Fed.  502 ;  South  Yuba 
Water  Co.  v.  Rosa,  80  Cal.  333,  22  Pac. 
222;  Ontario  State  Bank  v.  Tibbits, 
80  Cal.  68,  22  Pac.  66;  Southern  P. 
R.  Co.  V.  Purcell,  77  Cal.  69,  18  Pac. 
886 ;  Exchange  Nat.  Bank  v.  Capps,  32 
Neb.  242,  29  Am.  St.  Rep.  433,  49  N.  W. 
223;  Willis  &  Bro.  v.  Smith,  17  Tex. 
Civ.  App.  543,  43  S.  W.  325;  Imperial 
Ref.  Co.  V.  Wyman,  3  L.R.A.  503,  38 
Fed.  574;  Miller  v.  Campbell  Commis- 
sion Co.  13  Okla.  75,  74  Pac.  507;  10 
Cyc.  1351. 

Where  a  national  bank,  organized 
under  the  National  Banking  Act,  goes 
into  liquidation,  it  does  not  cease  to 
exist  as  a  corporate  body,  but  may  sue 
and  be  sued  in  its  own  name  until  its 
affairs  are  finally  wound  up. 

Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  S.  54,  26  L.  ed. 
693;  Bank  of  Bethel  v.  Pahquioque 
Bank,  14  Wall.  38S,  20  L.  ed.  840. 

Messrs.  W.  L.  Curtis  and  Thomas  J. 
Watts  for  defendant  in  error. 


Hardy,  J.,  delivered  the  opinion  of 
the  court : 

The  Farmers'  National  Bank 
commenced  an  action  against  John 
E.  Johnston  upon  a  postdated 
check  drawn  on  the  Sallisaw  Bank 
&  Trust  Company  in  favor  of  Ed- 
wards &  Company,  and  by  them  in- 
dorsed to  the  Farmers'  State  Bank, 
which  latter  institution  was  con- 
verted into  the  Farmers'  National 
Bank.  When  the  check  was  pre- 
sented, payment  was  refused  and 
the  check  protested. 

The  answer  of  defendant  con- 
tained a  specific  denial  of  the  corpo- 
rate existence  of  plaintiff,  which 
was  .duly  verified.  At  the  trial, 
plaintiff  proved  by  oral  testimony 
the  existence  of  plaintiff  as  a  na- 
tional bank  and  the  conduct  of  a 
general  banking  business  by  it,  and 
also  offered  evidence  as  to  the  own- 
ership of  the  check  sued  upon.  At 
the  close  of  the  evidence,  verdict 
was  instructed  for  defendant.  This 
was  error.  It  was  proper  to  prove 
the  corporate  existence  of  plaintiff 
by  parol  evidence.     Section  5112, 

Rev.      Laws       1910,    Bvldence-of       ' 

makes  exemplmca-  exiatence  of 
tions  of  the  books  ^*"""' 
of  any  department  of  the  govern- 
ment of  the  United  States,  or  any 
papers  filed  therein,  admissible  in 
evidence  in  the  same  manner  and 
With  like  effect  as  the  originals, 
when  attested  by  the  oflicer  having 
custody  of  such  originals,  and  3 
Fed.  Stat.  Anno.  p.  27,  Comp.  Stat. 
1916,  §  1497,  declares  that  copy  of 
the  incorporation  certificate  of  any 
national  banking  association,  duly 
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certified  by  the  Comptroller  of  the 
Currency  and  authenticated  by  his 
seal  of  office,  shall  be  sufficient  evi- 
dence, in  all  courts  and  places  with- 
in the  jurisdiction  of  the  United 
States,  of  the  existence  of  the  asso- 
ciation. It  is  contended  that  this 
statute  makes  the  character  of 
proof,  therein  declared  to  be  prima 
facie  proof  of  the  existence  of  such 
corporation,  the  exclusive  method 
by  which  such  fact  may  be  estab- 
lished. The  statute  does  not  so  de- 
clare, nor  has  it  been  generally  so 

held  by  the  courts. 

iLe'l^or'lftto..      In  a  direct  action 

by  the  state  for  the 
purpose  of  determininir  the  right  of 
an  alleged  corporation  to  transact 
business,  strict  proof  of  due  incor- 
poration is  required.  Zane,  Banks 
&  Bkg.  §  23.  But  where  the  exist- 
ence is  called  in  question  collater- 
ally, that  rule  does  not  apply.  Hig- 
bee  V.  ^tna  Bldg.  &  L.  Asso.  26 
Okla.  327,  109  Pac.  236,  Ann.  Cas. 
1912B,  223.  And  in  a  majority  of 
cases  it  is  held  that  parol  proof  of 
corporate  existence  is  sufficient  to 
sustain  a  verdict.  Way  v.  Butter- 
worth,  106  Mass.  76 ;  Farmers'  &  D. 
Bank  v.  Williamson,  61  Mo.  261; 
Yakima  Nat.  Bank  v.  Knipe,  6 
Wash.  348,  33  Pac.  834;  Pacific 
Drug  Co.  V.  Hamilton,  71  Wash. 
469,  128  Pac.  1069 ;  Goldberg  B.  & 
Co.  V.  Dimick,  169  Cal.  187,  146 
Pac.  672.  There  are  a  number  of 
authorities  cited  by  counsel  which 
merely  hold  that  evidence  of  the 
character  made  prima  facie  by  stat- 
ute is  sufficient  to  prove  the  corpo- 
rate existence  of  a  corporation. 
These  authorities,  with  but  one  ex- 
ception, do  not  hold  that  other  evi- 


176  Pao.  ise.) 
dence  may  not  be  offered.  Sections 
3682  and  3715,  Rem.  &  Ball.  Code  of 
Washington,  which  is  similar  to  our 
statute  (Rev.  Laws  1910,  §  1229), 
provides  for  making  prima  facie 
proof  of  corporate  existence  and 
payment  of  the  license  fee  by  the 
certificate  of  the  secretary  of  state. 
It  is  held  by  the  supreme  court  of 
that  state  that  this  method  of  es- 
tablishing the  fact  is  not  exclusive, 
and  this  rule  was  applied  to  an  ac- 
tion by  a  national  bank.  Yakima 
Nat.  Bank  v.  Knipe,  6  Wash.  348, 
33  Pac.  834. 

It  appeared  that  after  suit  was 
commenced  the  Farmers'  National 
Bank  was  placed  in  process  of  vol- 
untary liquidation,  and  at  the  time 
of  the  trial  its  affairs  had  not  been 
finally  wound  up.  This  did  not  af- 
fect its  right  to  maintain  the  ac- 
tion. A  national 
bank,  even  though  Sf^iir**^* 
in  process  of  liqui- 
dation, may  sue  and  be  sued  in  its 
own  name  until  its  affairs  are  set- 
tled. Oklahoma  City  Nat.  Bank  v. 
Ezzard,  —  Okla.  — ,  L.R.A.1918A, 
411,  159  Pac.  267;  Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins. 
Co.  104  U.  S.  54,  26  L.  ed.  693.  And 
this  is  also  true  where  a  receiver 
has  been  appointed  therefor  by  the 
Comptroller  of  the  Currency.  Bank 
of  Bethel  v.  Pahquioque  Bank,  14 
Wall.  388,  20  L.  ed.  840;  Chemical 
Nat.  Bank  v.  Hartford  Deposit  Co. 
161  U.  S.  1,  40  L.  ed.  595,  16  Sup. 
Ct.  Rep.  439. 

The  judgment  is  therefore  re- 
versed, and  the  cause  remanded  for 
a  new  trial. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Mode  of  proving  coritorate  existence  of  national  bank. 


r.  In  general,  101. 
II.  Parol  proof,  102. 
III.  State  statutes,  103. 

/.  In  general. 

The  authority  is  to  the  effect  that 
the  corporate  existence  of  a  national 


bank  may  be  proved  by  the  certificate 
of  the  Comptroller  of  the  Currency, 
authorizing  it  to  do  business,  given 
pursuant  to  the  provisions  of  the  Na- 
tional Banking  Act,  which  require  him 
to  examine  all  applications  and,  upon  a 
finding  of  a  right  to  commence  busi- 
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ness,  to  give  a  certificate  to  that  ef- 
fect; it  being  also  provided  by  the 
Federal  statutes  that  every  certificate 
issued  by  the  Comptroller  of  the 
Treasury  in  pursuance  of  law  shall  be 
received  in  evidence  in  all  places  and 
courts,  and  that  copies  shall  be  evi- 
dence equally  with  the  originals,  and, 
further,  that  such  certificates  shall  be 
"legal  and  sufficient"  evidence  of  such 
corporate  existence. 
United     States.  —  Casey     v.     Gall! 

(1877)  94  U.  S.  673,  24  L.  ed.  168; 
Clement  v.  United  States  (1906)  79 
C.  C.  A.  243,  149  Fed.  305,  certiorari 
denied  in  (1907)  206  U.  S.  562,  51  L. 
ed.  1189,  27  Sup.  Ct.  Rep.  795. 

Alabama. — Hanover  Nat.  Bank  v. 
Johnson  (1890)  90  Ala.  549,  8  So.  42. 

California. — Merchants'  Nat.  Bank 
V.  Weston  (1917)  34  Cal.  App.  693,  168 
Pac,  587. 

District  of  Columbia. — Keyser  v. 
Hitz  (1883)  2  Mackey,  473. 

Illinois. — Mix     v.     National     Bank 

(1878)  91  111.  20,  33  Am.  Rep.  44. 
Massachusetts. — Washington  Coun- 
ty Nat.  Bank  v.  Lee  (1873)  112  Mass. 
521;  Tapley  v.  Martin  (1874)  116 
Mass.  275;  Merchants'  Nat.  Bank  v. 
Glendon  Co.  (1876)  120  Mass.  97; 
Weitzel  v.  Brown  (1916)  224  Mass. 
190,  112  N.  E,  945. 

Michigan. — ^Thatcher  v.  West  River 
Nat.  Bank  (1869)  19  Mich.  196. 

Minnesota. — First  Nat.  Bank  v.  Kidd 
(1873)  20  Minn.  234,  Gil.  212;  First 
Nat.  Bank  v.  Loyhed  (1881)  28  Minn. 
396,  10  N.  W.  421. 

New  York. — National  Bank  v.  Phoe- 
nix Warehousing  Co.  (1875)  6  Hun, 
71;  Merchants'  Exch.  Nat.  Bank  v. 
Cardoza  (1872)  3  Jones  &  S.  162. 

Oklahoma* — Farmers'  Nat.  Bank  v. 
Johnston  (reported  herewith),  ante, 
99. 

South  Dakota. — ^Citizens'  Nat.  Bank 
V.  Great  Western  Elevator  Co.  (1900) 
13  S.  D.  1,  82  N.  W.  186. 

Washingtmu — National  Bank  v.  Gal- 
land  (1896)  14  Wash.  502,  45  Pac.  35. 

And  since  the  Federal  statutes  au- 
thorize a  deputy  comptroller  of  the 
currency  to  exercise  the  powers  and 
discharge  the  duties  attached  to  the 
office  of  Comptroller  during  a  vacancy 
in  that  office,  or  during  the  absence  or 


inability  of  the  Comptroller*  a  certifi- 
cate of  an  acting  comptroller  given  by 
a  deputy  while  legally  performing  the 
duties  of  the  Comptroller's  office, 
meets  the  requirements  of  the  statute, 
and  is  sufficient  evidence  of  the  cor- 
porate existence  of  the  bank.  Keyser 
v.  Hitz  (1889)  133  U.  S.  138,  33  L.  ed. 
531,  10  Sup.  Ct.  Rep.  290  (see  also 
Rose's  Notes  to  this  case) ;  Weitzel  v. 
Brown  (1916)  224  Mass.  190,  112  N. 
E.  945.  To  the  same  effect  ia  Clement 
V.  United  States  (1906)  79  C.  C.  A. 
243,  149  Fed.  305,  certiorari  denied  in 
(1907)  206  U.  &  662,  51  L.  ed.  1189, 
27  Sup.  Ct.  Rep.  795. 

The  certificate  of  the  Comptroller  of 
the  Currency  is  conclusive  evidence  as 
to  the  completeness  of  the  organiza^ 
tion  of  a  national  bank,  at  least,  as 
against  collateral  attack.  Casey  v. 
Galli  (1877)  94  U.  8.  673,  24  L.  ed, 
168  j(see  also  Rose's  Notes  to  this 
case) ;  Clement  v.  United  States  (1906) 
79  C.  C.  A.  243,  149  Fed.  306,  cer- 
tiorari denied  in  (1907)  206  U.  S.  562, 
51  L.  ed.  1189,  27  Sup.  Ct.  Rep.  795; 
Keyser  v.  Hitz  (1883)  2  Mackey  (D. 
C.)  473;  Thatcher  v.  West  River  Nat. 
Bank  (1869)  19  Mich.  196;  Citizens' 
Nat.  Bank  v.  Great  Western  Elevator 
Co.  (1900)  13  S.  D.  1,  82  N.  W.  186. 
And  see  Columbia  Nat.  Bank  v. 
Mathews  (1898)  29  C.  C.  A.  491,  56 
U.  S.  App.  636,  86  Fed.  934;  Brdwnv. 
Tillinghast  (1899)  36  C.  C.  A.  323,  93. 
Fe$.  326;  and  Bailey  v.  Tillinghast 
(1900)  40  C.  C.  A.  98,  99  Fed.  801, 
which  affirmed  (1897)  86  Fed.  46.  It 
is  not  necessary  to  produce  the  arti- 
cles of  incorporation  in  court.  First 
Nat.  Bank  v.  Walker  (1915)  27  Idaho, 
199,  148  Pac.  46,  holding  that  it  was 
error  to  rule  that  the  corporate  exist- 
ence of  a  national  bank  could  be 
proved  only  by  its  articles  of  incor- 
poration. Nor  is  a  certified  copy  of 
the  bank's  charter  necessary.  State  v. 
Williams  (1899)  152  Mo.  115,  76  Am. 
St.  Rep.  441,  53  S.  W.  424. 

//.  Parol  proof. 

It  has  been  held  that  the  fact  that 
the  Federal  statute  declares  that  the 
certified  and  authenticated  certificate 
of  the  Comptroller  of  the  Treasury 
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shall  be  sufficient  evidence,  in  all 
courts  and  places,  of  the  corporate 
existence  of  a  national  bank,  does  not 
exclude  other  methods  of  proving  such 
existence,  or,  in  other  words,  that  the 
statute  does  not  establish  an  exclu- 
sive method  by  which  the  corporate 
existence  of  a  national  bank  may  be 
established.  See  the  reported  case 
(Farmers'  Nat.  Bank  v.  Johnston, 
ante,  99),  where,  in  applying  this 
rule,  the  court  held  that  where  the 
corporate  existence  of  a  national  bank 
was  called  in  question  collaterally  it 
could  be  proved  by  parol  evidence. 
But  see  First  Nat.  Bank  v.  Randall 
(1880)  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)  545,  where,  in  discussing  the 
question  of  the  right  to  prove  the  cor- 
porate existence  of  a  national  bank  by 
evidence  that  it  was  exercising  bank- 
ing functions,  and  that  its  officers 
called  it  a  national  bank,  the  court  said 
that  the  act  of  Congress  prescribing  a 
mode  of  proving  the  organization  of 
national  banks  is  not  in  derogation  of 
any  state  law,  and  that,  on  principle, 
such  a  bank  ought  to  be  held  to  the 
law  organizing  it  as  to  evidence  of  its 
existence. 

And  without  reference  to  the  Fed- 
eral statutory  provisions  as  to  the 
method  of  proving  the  corporate  exist- 
ence of  a  national  bank,  it  has  been 
held  that  the  de  facto  existence  of 
such  a  corporation  may  be  proved  by 
parol  evidence.  Thus,  in  Yakima  Nat. 
Bank  v.  Knipe  (1893)  6  Wash.  348,  33 
Pac.  834  (approved  in  National  Bank 
V.  Galland    (1896)   14  Wash.  502,  45 


Pac.  3&),  an  action  by  an  indorsee 
national  bank  upon  a  note,  it  was  held 
that  the  corporate  existence  of  the 
bank  could  be  prima  facie  established 
by  parol  proof  that  it  was  carrying  on 
a  general  banking  business  as  a  na- 
tional bank,  under  the  name  by  which 
it  brought  suit.  And,  upon  the  theory 
that  a  national  bank  is  a  public  in- 
stitution and  its  corporate  existence  a 
matter  of  public  record,  it  has  been 
held  that,  in  a  suit  collaterally  in- 
volving such  corporate  existence,  it  is 
sufficient  to  prove  a  de  facto  existence 
by  parol  evidence  that  it  is  carrying 
on  a  general  banking  business,  as  a 
national  bank  organized  under  the 
laws  of  the  United  States.  First  Nat. 
Bank  v.  Walker  (1915)  27  Idaho^  199, 
148  Pac.  46.  And  for  the  purpose  of 
prosecuting  one  for  a  crime  committed 
against  a  national  bank,  it  has  been 
held  that  the  corporate  existence  of 
the  bank  is  prima  facie  proved  by  un- 
objected-to  parol  evidence  of  the  de 
facto  existence  of  the  bank.  Re  Van 
Campen  (1868)  2  Ben.  419,  Fed.  Cas. 
No.  16,835. 

III,  state  statutes. 

It  was  held  in  New  York  Nat.  Exch. 
Bank  v.  Jones  (1880)  9  Daly  (N.  Y.) 
248,  that  state  statutes  making  it  un- 
necessary,-in  suits  by  or  against  any 
corporation  created  under  its  laws,  to 
prove  corporate  existence  in  the  ab- 
sence of  a  denial  thereof,  do  not  ap< 
ply  to  national  banks  so  as  to  dispense 
with  proof  of  such  existence. 

G.  J.  a 


STATE  OF  CONNECTICUT 

V. 

JAMES  NEWMAN,  Appt. 

Connecticut  Supreme  Court  of  Errors-^  July  27,  1916m 

(91  Conn.  6,  98  Atl.  346.) 

Husband  and  wife  —  refusal  of  support  —  criminal  responsibility  — 
justification. 

1.  One  cannot  be  convicted  of  unlawfully  refusing  to  support  his  wife 
if  she  left  him  without  just  cause. 

[See  note  on  this  question  beginning  on  page  107.] 
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Trial  —  qaestion  for  Jury  —  desertion 
of  husband. 

2.  The  jury  must  determine  in  a 
prosecution  against  a  man  for  unlaw- 
fully neglecting  or  refusing  to  sup- 
port his  wife,  who  has  left  him,  wheth- 
er or  not  she  had  a  reasonable  excuse 
for  so  doing. 

[See  13  R.  G.  L.  119(>-1192.] 

Husband  and  wife  —  justification  for 
leaving  husband. 

3.  Any  improper  conduct  upon  the 
part  of  the  husband  which  would  de- 
feat the  purpose  of  the  marriage  rela- 
tion will  justify  the  wife  in  leaving 
him,  although  such  conduct  may  not 
have  been  intolerable  cruelty  or  adul- 
tery. 

Evidence  —  sufficiency  —  failure  to 
furnish  support. 

4.  The  evidence  necessary  to  sus- 
tain a  prosecution  for  failure  to  fur- 
nish wife's  support  is  altogether  dif- 
ferent from  that  necessary  in  an  ac- 
tion brought  directly  in  the  name  of 
or  for  the  benefit  of  the  wife. 

[See  13  R.  C.  L.  1191.] 


Appeal  —  error  in  charge  —  nonprej- 
udicial error. 

5.  There  can  be  no  reversal  for 
failure,  in  isolated  portions  of  the  in- 
structions, properly  to  state  the  de- 
gree of  proof  necessary  to  support 
an  issue,  if,  upon  the  entire  charge^ 
the  jury  could  not  have  been  misled 
upon  that  subject. 

[See  2  R.  C.  L.  256.] 

Criminal  law  —  failure  to  support 
wife  —  instructions. 

6.  Instructions  in  a  prosecution  for 
refusal  of  wife's  support  that  if  ac- 
cused has  proved  that  the  parties  are 
living  apart  from  the  sole  fault  of  the 
wife,  by  sufficient  evidence  to  raise  a 
reasonable  doubt  whether  the  refusal 
to  support  was  or  was  not  unlawful, 
the  verdict  should  be  not  guilty,  is 
sufficiently  favorable  to  accused  if  it 
follows  instructions  that  the  state 
"must  satisfy  you  beyond  a  reasonable 
doubt,  not  only  that  accused  has  neg- 
lected and  refused  to  support  his 
wife,  but  that  he  has  refused  unlaw- 
fully," and  that  refusal  is  itself  un- 
lawful unless  excused. 

[See  13  R.  C.  L.  1188-1190.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  of  Water- 
bury,  convicting  him  of  unlawfully  neglecting  and  refusing  to  support 
his  wife.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Kennedy  &  Coleman,  for  ap- 
pellant : 

Nothing  short  of  maltreatment  of  the 
^ife  by  her  husband,  or  intolerable 
cruelty  on  his  part  toward  her,  or  in- 
fidelity on  his  part,  can  legally  justify 
the  wife's  withdrawal  from  the  home 
and  abandonment  of  her  husband. 

People  V.  Pettit,  74  N.  Y.  320,  3  Am. 
Crim.  Rep.  56;  People  ex  rel,  Doug- 
lass V.  Naehr,  30  Hun,  461,  1  N.  Y. 
Crim.  Rep.  513;  State  v.  Schweitzer, 
57  Conn.  532,  6  L.R.A.  125,  18  Atl.  787; 
14  Cyc.  635. 

There  is  no  desertion  or  failure  to 
support  if  the  wife,  without  justifiable 
cause,  refuses  to  live  with  her  hus- 
band, or  refuses  a  valid  request  to  re- 
turn. 

Shaw  V.  Shaw,  17  Conn.  193;  1 
Nelson,  Marr.  &  Div.  p.  160;  Bayne 
V.  People,  14  Hun,  181 ;  People  ex  rel. 
Douglass  V.  Naehr,  30  Hun,  461. 

The  court  should  have  instructed 
the  jury  that  the  defendant  need  not 
prove  his  defense  to  any  higher  or 


greater  degree  than  by  a  preponder- 
ance of  the  evidence. 

State  V.  Schweitzer,  57  Conn.  532,  6 
L.R.A.  125,  18  Atl.  787. 

The  court  should  have  charged  the 
jury  respecting  the  effect  of  the  wife's 
refusal  to  return  to  her  husband  un- 
less the  condition  she  imposed  was 
complied  with  by  him. 

Johnson  v.  Cooke,  85  Conn.  680,  84 
Atl.  97,  Ann.  Cas.  1913C,  275. 

The  instructions  as  to  fault  were 
not  correct,  or  adapted  to  the  issue, 
or  sufficient  for  the  guidance  of  the 
jury. 

Berman  v.  Kling,  81  Conn.  406,  71 
Atl.  507;  1  Nelson,  Marr.  &  Div.  p.  160. 

Mr.  Cla3rton  L.  Klein  for  the  State. 

Roraback,  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  a  complaint  under  the 
Public  Acts  of  1905,  chapter  214,  p. 
410,  charging  the  defendant  with 
unlawfully  neglecting  and  refusing 
to  support  his  wife,  who  ha^  sepa- 
rated from  him.     It  is  undisputed 


STATE  V. 

(91  Conn.  6, 

that  Elizabeth  Newman  is  the  wife 
of  the  accused  and  that  he  has  not 
supported  her.  This,  as  the  defend* 
ant  claims  and  has  offered  evidence 
to  prove,  was  owing  to  the  fault  of 
the  wife.  This  charge  was  contra- 
dicted by  the  wife  and  by  other  wit- 
nesses. 

The  act  upon  which  this  prosecu- 
tion is  based,  in  part,  provides: 
"Every  person  who  shall  unlawfully 
neglect  or  refuse  to  support  his  wife 
or  children  shall,  upon  conviction, 
be  deemed  guilty  of  a  felony  and 
shall  be  imprisoned  not  more  than 
one  year,  unless  he  shall  show  to  the 
court  before  which  the  trial  is  had, 
that,  owing  to  physical  incapacity  or 
other  good  cause,  he  is  unable  to 
famish  such  support:  Provided, 
that  in  case  of  conviction  for  the 
offense  aforesaid,  the  court  before 
which  such  conviction  is  had,  may, 
in  lieu  of  the  penalty  herein  provid- 
ed, accept  from  the  person  convicted 
a  bond  to  the  treasurer  of  the  town 
in  which  such  conviction  is  had,  or 
in  case  of  conviction  on  appeal,  to 
the  treasurer  of  the  town  in  which 
conviction  is  originally  had,  with 
good  and  sufficient  surety,  condi- 
tioned for  the  support  of  the  wife, 
child,  or  children,  as  the  case  may 
be,  or  for  the  payment  of  such  sum 
towards*  such  support  as  the  court 
may  find  the  necessities  of  the  case 
and  the  ability  of  such  person  may 
require." 

The  defendant  requested  the  court 
to  instruct  the  jury  as  follows:  ''No 
conduct  on  the  part  of  the  defend- 
ant in  this  case,  except  adultery  or 
conduct  toward  and  treatment  of 
his  wife  which  amount  to  intoler- 
able cruelty,  can  justify  or  excuse 
her  abandonment  of  him  or  her  re- 
fusal to  cohabit  and  live  with  him." 

This  request  was  properly  re- 
fused. The  terms  of  the  statute, 
"who  shall  unlawfully  neglect  or  re- 
fuse to  support  his  wife,"  should  be 
put  upon  broader  ground  than  that 
claimed  for  them  by  the  defendant. 
The  statute  in  question  is  general  in 
its  terms,  embodying  no  exceptions. 
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and,  when  interpreted  fairly,  it  fur- 
nishes no  justification  for  the  de- 
fendant's contention  that  this  action 
cannot  be  maintained  unless  it  ap- 
pears that  the  husband  has  been 
guilty  of  adultery  or  intolerable 
cruelty.  It  may  be  stated  that  there 
is  no  universal  proposition  that 
governs  the  general  questions  in- 
volved in  this  case.  What  is  a  rea- 
sonable excuse  to  justify  the  wife  in 
leaving  her  husband,  and  what  con- 
duct of  the  wife  Trl«I-ai.e»tion 
will  justify  the  hUS-    «or  Jary-dener. 

band  in  refusing  to  "?"*  •'  ii«.b«"d. 
support  his  wife,  under  the  circum- 
stances of  a  given  case,  are  ques- 
tions for  the  jury.     Com.  v.  Ham, 
156  Mass.  485-487,  31  N.  E.  639, 
9  Am.  Crim.  Rep.  1.     Of  course, 
any  improper  conduct  upon  the  part 
of  the  husband,  which  would  defeat 
the  purpose  of  the  marriage  rela- 
tion, would  justify 
the  wife  in  separat-  wT" J^j«tiiica. 
ing  from  her  hus-  {?*rLl*',***^*"» 
band,  although  such  '^"•^"*- 
conduct  might    not  be    intolerable 
cruelty  or  adultery.    Upon  this  sub- 
ject the  judge  properly  instructed 
the  jury  as  follows:    "You  should 
carefully  consider  all  the  evidence 
and    circumstances 
surrounding  this  ac-  port^rtmima^" 

cused  and  his  wife  ISSlfin'cJ^noi?^ 
generally,  and  de- 
cide whether  the  departure  of  the 
wife  from  the  home  was  due  to  her 
sole  fault  or  due  to  the  fault  of  the 
accused.  If  you  believe  from  the  evi- 
dence that  the  wife  of  the  accused 
left  him  without  just  cause,  as  I 
have  defined  just  cause  for  you, 
then  you  should  find  the  accused 
not  guilty.  If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt 
that  this  accused  has  unlawfully 
neglected  or  refused  to  support  his 
wife,  then  you  should  find  him 
guilty.  You  should  carefully  con- 
sider all  of  the  evidence  before  you, 
and  decide  whether  the  wife  left  the 
home  of  the  accused  for  justifiable 
reasons,  as  defined  to  you,  or 
whether  she  left  without  justifiable 
cause,  and  for  some  reason  which 


106 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


does  not  appear  here/'  The  court 
had  previously  said  to  the  jury:  "If 
the  separation  between  the  parties, 
the  breach  of  the  marital  relation 
between  them,  the  denial  of  the  bene- 
fits of  the  marriage  relation  to  the 
husband,  occurred  by  the  sole  fault 
of  the  wife,  or  substantially  by  her 
sole  fault,  she  could  not  compel  him 
to  support  her  while  by  her  own 
fault  the  marital  relation  continued 
to  be  broken  and  the  benefits  of  it 
denied  to  the  husband.  But  if  the 
fault  was  a  common  fault,  in  which 
to  a  substantfal  extent  they  both 
concurred,  and  by  reason  of  quar- 
rels and  bickerings  in  which  they 
were  both  responsible  in  a  valid 
sense,  I  think  he  would  not  be  re- 
lieved from  the  primary  duty  which 
the  law  casts  upon  him  of  the  sup- 
port of  his  wife."  It  also  appears 
that  almost  one  page  of  the  record 
is  filled  with  instructions  of  the 
court,  which  embody  the  exact 
language  of  the  defendant's  requests 
upon  this  subject.  These  declara- 
tions correctly,  state  well-recognized 
principles  of  law  relating  to  this 
queistion,  and,  when  read  in  con- 
nection with  other  portions  of  the 
charge  upon  this  i)oint,  correctly 
and  fully  define  the  rule  applicable 
to  the  character  and  necessary  de- 
gree of  proof  in  the  present  case. 

It  is  to  be  observed  that  this  pro- 
ceeding is  not  instituted  in  the  name 
of  the  wife,  but  that  it  is  a  criminal 
prosecution,  in  the  name  of  the 
state.    The  evidence  necessary  to 

sustain   a   prosecu- 

HiTmcJency—  tion  like  the   pres- 

faii«re  to  f nr-      guj;  qjj^  {g  altogether 

different  from  that 
in  an  action  brought  directly  in  the 
name  of  and  for  the  benefit  of  the 
wife.  State  v.  Karagavoorian,  32 
R.  I.  477,  79  Atl.  1113,  Ann.  Cas. 
1912D,  1092. 

It  is  also  to  be  noticed  that  in  the 
case  of  Belden  v.  Belden,  82  Conn. 
611,  74  Atl.  896,  which  was  an  ac- 
tion  by  the  wife  to  compel  her  hus- 
band to  furnish  support,  this  court 
said:    "An  offer  by  a  husband  to 


provide  support  for  his  indigent 
wife  at  his  own  home,  where  she 
had  already  suffered,  and  was  likely 
to  continue  to  suffer,  such  personal 
indignities,  humiliations,  and  abuse 
as  to  make  her  life  there  unendur- 
able, was  no  defense  to  the  husband 
in  an  action  against  him  upon  the 
statute;  a  proffer  of  support  under 
such  conditions  being  one  that  the 
law    would    not    countenance    or 


» 


recognize. 

The  eighth,  ninth,  and  tenth  as- 
signments of  error  are  criticisms  of 
single,   detached   sentences   of  the 
charge.    These  por- 
tions of  the  charge,  A??haV'22r*' 
when        considered  jonprejodiciai 

separately,  may  ap- 
pear open  to  the  criticism  that  they 
improperly  state  the  degree  of 
proof  required  of  the  defendant  to 
justify  a  refusal,  upon  the  defend- 
ant's part,  to  support  his  wife.  But 
when  we  regard  the  entire  charge 
of  the  court  upon  this  point,  we 
think  that  the  jury  could  not  have 
been  misled  upon  the  subject  re- 
ferred to  in  these  three  assign- 
ments. 

A  discussion  of  the  eleventh  as- 
signment of  error  involves  a  consid- 
eration of  the  question  raised  by 
the  three  assignments  just  referred 
to.  The  eleventh  assignment  is  a& 
follows:  *  "But  if  he  has  proved 
such  facts,  that  is  to  say,  if  he  has 
proved  that  the  parties  are  livings 
apart  from  the  sole  fault  of  the 
wife,  and  her  refusal  to  bear  the 
burdens  of  the  marital  relation 
resting  upon  her,  and  has  proved 
such  facts  by  a  suificient  amount  of 
evidence  to  raise  in  your  mind  a 
reasonable  doubt  whether  the  re- 
fusal to  support  her  was  or  was  not 
unlawful,  then  the  state  has  failed 
to  prove  its  case  beyond  a  reason- 
able doubt,  and  your  verdict  should 
be,  ^Not  guilty.'"  The  following 
passage  from  the  charge,  which 
immediately  preceded  the  instruc- 
tions just  referred  to,  illustrates 
the  manner  in  which  the  court  treat- 
ed this  subject.    It  had  just  stated : 
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''Here,  as  in  every  criminal  case, 
gentlemen,  the  state  must  make  out 
the  facts  which  are  charged  beyond 
a  reasonable  doubt.  It  must  satisfy 
you  beyond  a  reasonable  doubt,  not 
only  that  the  accused  has  neglected 
and  refused  to  support  his  wife,  but 
that  he  has  refused  unlawfully* 
But,  as  I  have  said,  the  refusal  is  in 
itself  unlawful,  or  the  neglect  is  it- 
self unlawful,  unless  excused.  The 
defendant  must  prove  some  set  of 
facts  which  justifies  his  neglect,  or 
you  must  find  the  refusal  unlawful.^ 
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These  instructions  were  sufiiciently 
favorable  to  the  de- 
fendant    upon    this    fRilore%o  *^"' 

point,    and    accord  f^ppo't  wife— 
With    the    declara- 
tions of  this  court  in  the  case  of 
State  V.  Schweitzer,  57  Conn.  532, 
540-543,  6  L.R.A.  125,  18  Atl.  787, 
which  was  a  criminal  prosecution 
for  the  neglect  and  refusal  of  the 
husband  to  support  his  wife. 
There  is  no  error. 

In  this  opinion  the  other  Judges 
concur. 


ANNOTATION, 

Criminal  responsibility  of  husband  for  abandonment  or  nonsupport  of  wife, 

who  refuses  to  live  with  him. 


I.  In  general,    107. 

II.  Husband's  right  to  select  home,  109. 
III.  Offer  of  home  by  husband,  109. 
rV.  Offer  to  provide  home  under  anoth- 
er's roof,  110. 

^  I.  In  general* 

At  common  law  a  husband  is  not  re- 
quired to  support  his  wife  where  she, 
without  just  cause,  refuses  to  live 
with  him.  When  he  in  good  faith  offers 
to  support  and  maintain  her  in  a  home 
of  his  reasonable  selection,  it  is  her 
duty  to  live  with  him;  and  her  refusal 
to  accept  his  offer  relieves  him  from 
any  legal  obligation  to  provide  for  her. 
See  Kilpatrick  v.  People  (1917)  — 
Colo.  — ,  170  Pac.  956 ;  Spencer  v.  State 
(1907)  132  Wis.  509,  122  Am.  St.  Rep. 
989,  112  N.  E.  462,  18  Ann.  Gas.  969, 
and  cases  generally  in  this  note. 

Generally,  under  statutes  punishing 
abandonment  or  neglect  to  support  a 
wife,  a  husband  is  not  liable  where 
the  wife  without  just  cause  refuses  to 
live  with  him. 

Colorado. — ^Kilpatrick  v.  People,  su- 
pra. 

Illinois.— Foster  v.  People  (1901) 
101  111.  App.  84. 

Michigan.— People  V.  Kellogg  (1919) 
—  Mich.  — ,  171  N.  W.  410. 

Missouri. — State  v.  Greenup  (1888) 
30  Mo..  App.  299;  State  v.  Brinkman 
(1890)  40  Mo.  App.  284;  State  v. 
Bruening    (1894)    60   Mo.   App.    51; 


V.  Duty  of  wife  to  offer  to  return,  112. 
VI.  Sufficiency  of  cause  for  leaving  hus- 
band, 112. 
VII.  Refusal    to    receive    wife    who    left 
without  cause,  114. 

State  V.  Burton  (1913)  171  Mo.  App. 
345,  157  S.  W.  831. 

New  York. — People  ex  rel.  Kehl- 
beck  V.  Walsh  (1877)  11  Hun,  292; 
Bayne  v.  People  (1878)  14  Hun,  181; 
People  V.  Pettit  (1878)  74  N.  Y.  320, 
3  Am.  Grim.  Rep.  56;  People  ex  rel. 
Douglass  V.  Na'ehr  (1883)  30  Hun, 
461;  Lutes  v.  Shelley  (1886)  40  Hun, 
197;  People  ex  rel.  Feeney  v.  Der- 
shem  (1903)  78  App.  Div.  627,  79 
N.  Y.  Supp.  612 ;  People  ex  rel.  Demos 
V.  Demos  (1906)  115  App.  Div.  410, 
100  N.  Y.  Supp.  968;  People  v.  Flew- 
ellyn  (1908)  111  N.  Y.  Supp.  621; 
People  ex  rel.  Public  Gharities  Gomr. 
V.  Duffin  (1910)  68  Misc.  290,  125  N. 
Y.  Supp.  71;  People  ex  rel.  Boettcher 
V.  Boettcher  (1910)  141  App.  Div. 
531,  126  N.  Y.  Supp.  301. 

Pennsylvania.  —  Gom.  v.  Wy luku  s 
(1895)  8  Kulp,  187. 

Texas.— Verse  v.  State  (1917)  — 
Tex.  Grim.  Rep.  — ,  193  S.  W.  303. 

Canada.-^Rex  v.  Sidney  (1900)  5 
Sask.  L.  R.  392.  * 

The  New  York  cases  above  cited 
were  decided  under  a  statute  which 
makes  the  wife's  liability  to  become  a 
public  charge  a  condition  of  the  hus- 
band's criminal  responsibility,  and  in 
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some  of  them  the  failure  of  the  prose- 
cution to  establish  that  condition  was 
an  alternative  ground  for  the  decision. 

While  the  husband  was  found  guilty 
of  nonsupport  in  the  reported  case 
(State  v.  Newman,  ante,  103),  the 
court  observed  that  the  husband 
would  not  be  guilty,  under  the  statute,' 
of  unlawfully  neglecting  and  refusing 
to  support  his  wife,  if  she  left  him  and 
continued  away  from  his  home  with- 
out just  cause. 

So,  it  is  stated  in  Kilpatrick  v.  Peo- 
ple (Colo.)  supra,  that  where  it  has 
been  established  that  the  wife  left  the 
husband  without  an  adequate  excuse, 
refused  without  reasonable  ground  to 
return  to  him,  and  that  he  offered  and 
was  willing  to  support  her  if  she  re- 
turned, he  cannot  be  convicted  of  wil- 
ful nonsupport  under  a  statute  pro- 
viding that  "any  man  who  shall  wil- 
fully neglect,  fail,  or  refuse  to  pro- 
vide reasonable  support  and  mainte- 
nance for  his  wife,"  etc.,  "shall  be 
deemed  guilty  of  a  felony." 

And  so  it  was  stated  in  People  ex 
rel.  Public  Charities  Comr.  v.  Dufiin 
(1910)  68  Misc.  290,  125  N.  Y.  Supp. 
71,  that  the  mere  omission  of  a  hus- 
band to  pay  his  wife  money  for  a 
period  of  eighteen  days  after  the  ex- 
piration of  a  bond  given  for  her  sup- 
port upon  conviction,  ^hile  she  was  of 
her  own  volition  living  apart  from 
him,  did  not  constitute  abandonment 
under  a  statute  rendering  guilty  as  a 
disorderly  person  one  who  abandons 
his  wife  without  adequate  support, 
leaving  her  in  danger  of  becoming  a 
public  charge,  the  court  stating  that, 
before  a  husband  can  be  lawfully  con- 
victed of  this  offense,  it  must  appear 
that  he  actually  and  wilfully  deserted 
his  wife.  It  must  be  established  that 
he  left  her,  that  he  withdrew  from  her 
the  aid  and  protection  which  were  her 
due  by  virtue  of  the  marital  relation, 
and  that  his  conduct  in  these  regards 
arose  neither  from  her  consent,  her 
agreement,  nor  her  procurement,  but 
w&s  the  outward  manifestation  of  an 
attempted  evasion  by  him  of  his  mari- 
tal obligations. 

So,  under  a  statute  defining  crimi- 
nal abandonment  of  wife,  the  court 
in   People   ex  rel.   Demos   v.   Demos 


(1906)  115  App.  Div.  410,  100  N.  Y. 
Supp.  968,  refused  to  sustain  a  convic- 
tion, where  it  was  improbable  that  the 
wife  had  any  reasonable  grounds 
which  justified  her  in  refusing  to  live 
with  her  husband,  and  there  was  no 
proof  that  there  was  any  imminent 
danger  of  her  becoming  a  public 
charge,  she  having  been  able  to  pro- 
vide for  herself,  or  having  relatives 
who  did  so. 

The  fact  that  a  wife  refuses  to  live 
with  her  husband,  however,  is  gener- 
ally no  defense,  where  her  reasons  for 
leaving  the  house  of  her  husband's 
selection  are  justifiable.  State  v. 
Newman  (reported  herewith),  ante, 
•103;  State  v.  Baurens  (1906)  117  La. 
136,  41  So.  442 ;  People  ex  rel.  Scherer 
v.  Walsh  (1884)  33  Hun  (N.  Y.)  345 ; 
Com.  V.  Dean  (1902)  21  Pa.  Super.  Ct. 
641;  People  v.  Paaschen  (1918)  195 
Misc.  417,  174  N.  Y.  Supp.  406. 

But  it  was  held  in  State  v.  Kretz- 
kamp  (1915)  87  N.  J.  L.  80,  93  Atl. 
697,  that  where  a  wife,  by  reason  of 
the  cruel  treatment  of  her  husband, 
leaves  him,  her  abandonment  cannot 
be  construed  to  be  a  constructive 
abandonment  of  her  by  him,  so  as  to 
warrant  his  indictment  and  conviction 
as  a  husband  who  deserts  or  wilfully 
refuses  or  neglects  to  maintain  his 
wife.  And  it  is  stated  in  Stanbrough 
V.  Stanbrough  (1878)  60  Ind.  275,  that 
to  show  that  a  wife  had  to  leave  her 
husband  for  cause  does  not  make  out 
a  case  of  abandonment  by  the  hus- 
band, under  statute  providing  "for  the 
relief  and  support  of  married  women, 
when  deserted  by  their  husbands," 
etc.;  see  also  Milbourne  v.  State 
(1903)  161  Ind.  364,  68  N.  E.  684, 
where  the  Stanbrough  Case  is  com- 
mented upon,  and  the  word  "abandon" 
in  a  similar  statute  construed  as 
meaning  a  physical  and  not  a  con- 
structive abandonment. 

Where  a  husband's  offer  of  a  home 
is  insincere  and  fraudulent,  with  a 
view  to  evade  the  statute,  the  wife's 
refusal  to  accept  the  offer  is  no  de- 
fense to  a  prosecution  for  abandon- 
ment and  failure  to  support.  People 
V.  Frederick  (1894)  78  Hun,  36,  9  N. 
Y.  Crim.  Rep.  214,  28  N.  Y.  Supp.  1002, 
affirmed  in  (1894)  143  N.  Y.  667,  39  N. 
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E.  21 ;  People  v.  Paaschen  (N.  Y.)  su- 
pra; Jenness  v.  State  (1899)  103  Wis. 
553,  79  N.  W.  759;  Raskins  v.  State 
(1914)  76  Tex.  Crim.  Rep.  587,  171  S. 
W.  723. 

It  is  held  in  Draper  v.  Com.  (1918) 
115  Va.  941,  79  S.  E.  822,  that  it  is  no 
defense  to  a  prosecution  for  nonsup- 
port  that  the  wife,  after  separation  be- 
cause of  the  husband's  misconduct, 
took  service  and  supported  herself. 

II,  Hu9ibanA*9  right  to  select  home. 

It  was  stated  in  People  ex  rel.  Doug- 
lass V.  Naehr  (1888)  80  Hun  (N.  Y.) 
461,  that  a  husband  could  not  be  ad- 
judged a  disorderly  person  in  that  he 
neglected  and  refused  to  support  his 
wife,  within  the  meaning  of  the  stat- 
ute (Act  of  1871,  as  amended  1882), 
where,  because  of  a  quarrel,  she  left 
him  to  reside  with  a  daughter  in  an- 
other city,  having  refused  his  offer  to 
provide  her  a  separate  house  in  the 
city  she  left.  The  court  observed  that 
the  wife  is  entitled  to  reasonable  sup- 
port; it  is  her  duty,  as  well  as  right, 
to  live  with  him  in  such  proper  place 
as  he  provides ;  he  is  entitled  to  deter- 
mine not  only  the  place,  but  their  style 
of  living,  and  it  is  her  plain  duty  to 
follow  him  wherever  his  interest,  ne- 
cessity, or  reasonable  wish  may  lead; 
it  is  only  when  he  neglects  her,  or  re- 
fuses to  properly  provide,  or  maltreats 
her,  or  is  guilty  of  infidelity  to  her, 
that  she  is  justified  in  refusing  her 
submission  to  his  reasonable  require- 
ments in  this  respect.  It  is  difficult  to 
find  in  the  act  anything  more  than  au- 
thority for  a  criminal  proceeding 
against  the  husband  who  so  unrea- 
sonably neglects  or  refuses  to  perform 
existing  legal  obligations  towards  his 
wife  that  she  has  become,  or  is  likely 
to  become,  a  public  burden.  Neither 
was  this  statute  intended  to  apply  to 
a  case  where  a  wife  capriciously,  and 
without  cause,  refuses  to  accept  rea- 
sonable provision  for  her  support  at 
the  place  which  the  husband  may  have 
selected,  even  though  she  is  liable  to 
become  a  public  burden. 

So,  the  court  in  People  ex  rel. 
Feeney  v.  Dershem  (1908)  78  App. 
Div.  627,  79  N,  Y.  Supp.  612,  refused 
to  sustain  a  conviction  under  the  8tai« 


ute,  where  the  wife  testified  that  her 
husband  had  offered  to  give  her  a 
flat  "uptown,"  but  that  she  did  not 
take  it,  and  was  not  willing  to  live 
with  him.  The  court  observed  that 
the  statute  did  not  afford  a  civil  rem- 
edy for  the  support  of  the  wife,  but 
was  designed  to  prevent  her  from  be- 
coming a  charge  upon  the  public 
purse ;  that  an  essential  fact  to  be  es- 
tablished was  the  danger  of  such 
charge.  "If,"  says  the  court,  "it  should 
appear  upon  the  rehearing  that  the 
husband  had  in  good  faith  offered  to 
maintain  his  wife,  who  was  unwilling 
to  occupy  a  home  with  him,  and  that 
she  had  capriciously  or  unreasonably 
refused  a  fair  provision  for  her  keep, 
then  he  is  without  the  purview  of  the 
statute.  If,  on  the  other  hand,  the  offer 
was  a  mere  formality,  without  good 
faith,  or  made  under  such  conditions 
as  assured  its  rejection,  it  would  not, 
of  course,  shield  him  from  the  stat- 
ute.' " 

So,  a  conviction  under  the  Support 
Statute  as  a  disorderly  person  was 
not  sustained  in  People* v.  Flewellyn 
(1908)  111  N.  Y.  Supp.  621,  where  a 
wife  refused  the  husband's  offer  to 
support  her  in  a  place  other  than  in 
the  home  of  her  parents,  where  he 
was  staying,  the  court  stating  that  it 
is  the  duty  of  a  wife  to  go  with  her 
husband  to  the  home  which  he  pro- 
vides, if  that  home  is  suitable  for  their 
station  in  life.  It  does  not  lie  with 
the  wife  to  say  where  that  home  shall 
be,  and  if  the  defendant  in  this  case 
did  not  choose,  for  reasons  of  his 
own,  to  reside  with  his  wife  and  sup- 
port her  while  she  was  staying  with 
her  own  people,  then  it  was  her  duty 
to  go  with  him  to  the  place  where  he 
was  willing  to  support  her,  and  make 
a  home  for  him,  as  well  as  to  aid  him 
in  making  a  home  for  her. 

Mil,  Offer  of  home  by  husband. 

Where  a  husband  purposely  aban- 
doned his  wife,  but,  before  means  left 
with  her  were  exhausted,  repeatedly 
requested  her  to  come  to  him,  offering 
to  provide  for  her,  a  conviction  was 
not  sustained  in  State  v.  Greenup 
(1888)  '30  Mo.  App.  299,  although 
good  cause  for  the  abandonment  was 
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not  shown.  The  court  said  that  had 
he  persisted  in  his  separation  from 
her  without  soliciting  her  to  return  to 
him,  and  without  providing  her  with 
additional  means,  the  evidence  would 
present  a  stronger  appearance  of  a 
criminal  abandonment  and  refusal  of 
support;  though,  the  cause  of  the 
abandonment  remaining  undisclosed, 
it  would  still  be  insufficient  to  sustain 
a  conviction;  but  when  he  solicited 
her  to  return  to  him,  promising  good 
treatment,  and  even  sent  a  messenger 
to  bring  her,  he  then  put  himself  right 
before  the  law,  even  if  wrong  before, 
and  her  refusal  to  return  to  him,  not 
adequately  explained,  puts  her,  and 
not  him,  in  the  wrong. 

Where,  however,  one  by  letter  of- 
fered to  support  his  wife  and  child 
and  furnish  them  transportation  to 
the  point  where  he  was  then  at  work, 
the  letter,  however,  being  silent  as  to 
the  place  where  he  required  his  wife 
to  go,  the  court,  in  People  v.  Harris 
(1891)  38  N.  Y.  S.  R.  316,  14  N.  Y. 
Supp.  830,  observed  that  it  app^df^d 
to  have  been  fairly  a  question  for  th^ 
magistrate  to  determine  whether  the 
letter  was  written  in  good  faith,  and 
with  the  intention  to  carry  out  the 
offer  made,  or  whether  it  was  written 
with  a  plan  in  view  to  bring  himself 
within  the  rule  laid  down  in  the  case 
of  Lutes  V.  Shelley  (1886)  40  Hun  (N. 
Y.)  197,  infra.  In  affirming  a  convic- 
tion of  accused  of  being  a  disorderly 
person,  in  abandoning  his  family  with- 
out providing  means  for  their  support, 
the  court  held  the  defense  insincere, 
and  not  supported  by  trustworthy  evi- 
dence. 

So,  a  husband  was  held  properly 
convicted  of  wife  abandonment  in 
People  V.  Paaschen  (1918)  105  Misc. 
417,  174  N.  Y.  Supp.  406,  Where  the 
home  offered  to  the  wife.  by.  accused 
consisted  of  two  rooms  in  a  hotel, 
which  were  not  in  keeping  with  their 
station  and  standing  in  life.  The 
court  observed  that  had  accused  of- 
fered the  complainant  suitable  rooms 
and  support,  unaccompanied  by 
threats  of  a  malicious  nature,  and 
under  circumstances  reasonable  and 
fair,  although  they  were  not  to  her 
taste  and  wishes^  ft  would  have  been 


her  duty  to  go  there.  But  the  law 
never  guarded  ''bad  faith"  to  such  an 
extent  as  to  permit  a  husband  to  com- 
pel a  wife  to  go  where  he  would  ''get 
her,"  in  order  to  accomplish  some  mo- 
tive of  his  own.  When  the  husband  is 
guilty  of  infidelity  to  the  wife,  she  is 
justified  in  not  following  him  wher- 
ever his  interest  or  necessity  may 
lead. 

So,  under  a  statute  providing  pun- 
ishment for  one  who,  being  of  suffi- 
cient ability,  unreasonably  refuses  or 
neglects  to  provide  for  his  wife,  a  con- 
viction was  sustained  in  Jenness  v. 
State  (1899)  103  Wis.  663,  79  N.  W. 
769,  where  a  husband,  capable  of  earn- 
ing sufficient  to  support  himself  and 
family,  left  his  wife  living  with  her 
father,  and  went  to  another  state,  aft- 
er which,  he  testified,  he  wrote  to  her, 
asking  her  to  come  to  him,  but  sent 
no  money,  n 

;  Where,  in  a  prosecution  for  ftbftn^ 
donment,  iiccuded  relied  upon  ^is^ 
wife's  misconduct  as  a  defeiid^,  It  wa? 
stated  in  Hopkins  v.  State  (1909)  126 
,WlaL  104,  106  N.  W.  223,  that,  the  evi- 
dence tending  to  prove  that  they  liV»dt 
together  eight  years  without  his  pror-* 
viding  any  house  or  home,  an  instruc- 
tion to  the  effect  that  if  the  wife,  "be- 
ing 6>Sered  a  comfortable  house  by 
him,"'  ^irMHout  legal  excuse,"  ref  usef 
to  livBiVith  him,  then  she  forfeited 
her  right  fe  «u|>pert,  but  not  so  as  to 
the  minorybfld  Sf  children,  who  were 
still  entitle\l  to  niafhtenance  and  sup- 
port from  tlfre^  father;  was  erroneous 
as  misleadiiij^. 

IV.  Offer  to  pN^vi^  home  under  wioth" 

In  Foster  v.  J^ettple-  (1901)  101  111. 
App.  84,  the  djutit  cOtocluded  that 
there  was  no  abandonment  without 
good  cause  withi^  the  meaixing  of  the 
statute,  where  it  was  in  evidence  that 
the  husband's  fatheF  was  able  and 
willing  and  had  oflfer^^'  to'  eare  for 
both  his  son  and  wife 'during  her  last 
sickness,  but  she  clung  to  tlie*  natural 
desire  to  be  with  he^ "  brother,  the 
court  stating  that  while' it  W&s  true 
that  the  husband  neither  pirovided  for 
his  wife  at  her  brother's  hdlift?  nor 
discharged  his  obligations  to'Tiiih?  this 
alone  would  not  be  an  abandoftM^ftt  of 
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the  wife»  if  it  was  the  understanding 
between  husband  and  wife  that  the 
husband,  who  was  poor  and  without 
means,  was  not  to  remain  as  a  charge 
upon  the  wife's  brother,  however 
^  much  the  brother  might  have  been 
imposed  upon  or  deceived  by  the  ar- 
rangement. 

In  holding  a  husband  not  guilty  of 
being  a  disorderly  person  under  stat- 
ute, in  that  he  neglected  and  refused 
to  support  his  wife,  the  court,  in  Peo- 
ple V.  Kellogg  (1919)  —  Mich.  — ,  171 
N.  W.  410,  stated  that  the  test  in  such 
cases  appears  to  be  whether  such  a 
case  is  established  as  would  entitle  a 
third  person  to  recover  against  the 
husband  for  necessaries  furnished 
the  wife.  During  cohabitation  the 
assent  of  the  husband  is  presumed; 
but,  if  they  are  living  apart,  the  bur- 
den is  upon  the  person  furnishing  the 
necessaries  to  show  that  the  circum- 
stances are  such  as  to  render  the  hus- 
band liable.  ''Measured  by  this  test, 
we  think  counsel's  point  is  well  taken 
that  a  case  was  not  made  for  the  jury. 
It  was  stated  by  defendant,  and  con- 
curred in  by  the  wife,  that  defendant 
had  theretofore  offered  to  support  her 
and  her  child  if  she  would  return  to 
his  home.  The  wife  makes  no  com- 
plaint that  she  was  cruelly  treated  by 
either  her  husband  or  his  parents. 
The  wife's  complaint,  in  substance,  is 
that  it  was  disagreeable  to  remain  in 
the  home  with  the  old  people.  The 
reasons  given  for  this  are  a  series  of 
disagreeable  remarks  and  little  criti- 
cisms on  the  part  of  defendant's 
(husband's)  mother  and  father,  which 
were  never  serious  enough  to  provoke 
a  quarrel.  The  home  was  a  large  and 
commodious  one,  and  defendant  was 
an  only  child,  who  was  assisting  his 
father  in  the  operation  of  the  farm. 
No  complaint  is  made  against  the  de- 
fendant, except  that  on  several  occa- 
sions, when  these  annoyances  were 
called  to  his  attention  by  his  wife,  he 
approved  of  them.  It  could  hardly  be 
claimed  that  a  showing  no  more  seri- 
ous than  this  would  entitle  one  who 
had  furnished  the  wife  necessaries 
while  living  separate  from  her  hus- 
band, to  have  the  question  submitted 


to  a  jury  to  determine  whether  she 
was  justified  in  leaving." 

Where  there  was  no  evidence  of  a 
criminal  intent  to  abandon  and  fail  to 
support  a  wife,  a  conviction  of  wife 
abandonment  under  statute  was  not 
sustained  in  State  v.  Burton  (1913) 
171  Mo.  App.  345,  157  S.  W.  831,  the 
wife  having  of  her  own  accord  left  the 
temporary  abode  selected  by  her  hus- 
band, with  his  parents,  where  they 
were  apparently  living  together  pleas- 
antly; and  the  wife's  complaint  seem- 
ing to  be  that  her  husband  went  visit- 
ing without  telling  her  of  his  going, 
and  that,  although  she  went  away 
from  home  in  his  absence,  and  then, 
within  a  week,  replevied  the  furniture 
given  both  of  them  by  his  father,  still 
it  was  the  husband's  duty  to  hunt  her 
up,  and  not  hers  to  say  anything  to 
him. 

So,  there  was  no  breach  of  a  bond 
given  upon  conviction  of  one  as  a  dis- 
orderly person  for  neglecting  to  sup- 
port his  wife  and  children  in  People  v. 
Pettit  (1878)  74  N.  Y.  320,  3  Am. 
Crim.  Rep.  56,  where  the  husband  of- 
fered the  wife  a  home  in  the  house  of 
his  parents,  which  she  declined  to  ac- 
cept for  the  reason  that  the  parents 
were  disagreeable,  and  the  father  in- 
temperate and  abusive,  the  court  stat- 
ing that  the  statute  was  designed  to 
enforce  actual  physical  support  only, 
not  to  interfere  with  marital  rela- 
tions, and,  when  such  support  is  ten- 
dered, there  is  much  force  in  the  posi- 
tion that  the  husband  cannot  be  con- 
victed in  this  quasi  criminal  proceed- 
ing for  refusing  or  neglecting  to  fur- 
nish it. 

So,  under  a  statute  punishing  as  a 
disorderly  person  one  who  abandons 
his  wife,  a  conviction  was,  in  Lutes  v. 
Shelley  (1886)  40  Hun  (N.  Y.)  197 
(action  on  undertaking  made  upon 
conviction  for  failure  to  support 
wife),  said  to  be  unwarranted  where 
the  wife  refused  the  husband^s  offer 
of  a  home  in  a  family  consisting  of 
man,  wife,  and  a  son  eighteen  years 
of  age  in  another  county,  although 
her  reasons  for  not  accepting  the  place 
offered  were  that  she  was  in-  poor 
health;  had  lived  in  the  city  for  many 
years;  had  no  relatives  or  acquaint- 
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ances  in  the  county  of  the  selected 
abode,  and  that  no  physician  resided 
there.  It  is  simply  a  question  whether 
he  remained  a  disorderly  person  with- 
in the  meaning  of  the  statute,  after 
the  undertaking  was  made,  observed 
the  court,  which  depends  upon  the 
continuance  of  his  neglect  to  provide 
for  his  wife.  It  does  not  appear  that 
their  condition  in  life  has  been  such 
heretofore,  or  that  the  means  of  the 
defendant  are  such  now,  as  to  charac- 
terize the  place  the  husband  offered  to 
provide  as  unreasonable,  or  such  as 
to  shock  the  sense  of  propriety,  or 
that  to  require  the  wife  to  live  there 
would  be  harsh  or  cruel  treatment  in 
the  sense  which  is  applied  to  those 
terms  in  such  relation.  In  this  case, 
the  husband's  offer  to  support  his  wife 
in  the  home  selected  was  apparently 
made  in  good  faith. 

Where,  however,  in  a  prosecution 
for  wife  abandonment  and  failure  to 
support,  the  husband's  defense  was 
that  his  wife  had  declined  his  offer  to 
support  her  at  his  father's  house,  he 
being  unable  to  support  her  at  any 
other  place,  the  court  in  People  v. 
Frederick  (1894)  78  Hun,  36,  9  N.  Y. 
Grim.  Rep.  214,  28  N.  Y.  Supp.  1002, 
affirmed  in  (1894)  143  N.  Y.  667,  39 
N.  E.  21,  in  affirming  conviction,  stated 
that  whether  the  wife,  after  trying 
three  times  unsuccessfully  to  obtain 
admission  to  the  house  of  accused's 
father,  should  have  made  another  at- 
tempt, was,  under  the  evidence,  a 
question  for  the  magistrate;  that  he 
could  very  well  find,  under  the  cir- 
cumstances of  the  case,  that  accused's 
offer  was  insincere,  and  made  with 
intent  to  evade  the  provisions  of  the 
statute. 

So  where,  upon  a  trial  for  abandon- 
ment after  seduction  and  marriage, 
the  husband  claimed  that  because  he 
was  only  eighteen  or  nineteen  years 
old  he  had  to  live  with  his  parents, 
and  had  the  right  to  require  his  wife 
to  live  there  also,  notwithstanding  that 
«  his  mother  and  other  members  of  his 
parents',  family  treated  her  in  such  a 
way  as  to  make  it  unendurable  for  her 
to  live  there,  the  court  in  Baskihs  v. 
State  (1914)  75  Tex.  Grim.  Rep.  537, 
171  S.  W.  723,  stated  that  there  was  a 


reasonable  inference  from  his  conduct 
and  treatment  of  her,  and  failure  and 
refusal  to  protect  her  and  to  provide 
for  her,  in  connection  with  his  moth- 
er's treatment  of  her,  that  such  was 
part  of  his  scheme  to  drive  her  away 
from  him,  and  thereby  abandon  her 
and  leave  her,  and  by  such  cruelties 
and  outrages  make  their  living  to- 
gether insupportable,  thereby  leaving 
her  and  forcing  her  to  leave  him  un- 
der the  very  terms  of  the  statute;  that 
he  had  no  right  to  designate  his 
father's  and  mother's  home  as  his, 
and,  under  the  circumstances  shown 
in  the  records,  to  compel  her  to  live 
there  with  him. 

F.  Duty  of  wife  to  offer  to  return. 

Under  a  New  York  statute  (1871) 
relating  to  persons  who  abandon  or 
threaten  to  abandon  their  families  in 
the  county  of  Kings,  it  was  stated  in 
People  ex  rel.  Kehlbeck  v.  Walsh 
(1877)  11  Hun  (N.  Y.)  292,  that  to 
sustain  a  conviction  the  abandonment 
must  be  such  as  to  leave  the  wife 
without  adequate  support,  and  a  bur- 
den on  the  public.  In  this  case  there 
was  no  abandonment  of  a  wife  by  her 
husband,  but  merely  a  refusal  to  sup- 
port her  away  from  his  home,  and  a 
desire  that  her  abandonment  of  him 
should  continue,  where  she  went  to 
his  place  of  employment,  requested  of 
him  support,  and  he  ordered  her  away, 
disowning  her,  the  court  stating  that 
it  was  her  duty  to  offer  to  return  and 
live  with  him,  under  circumstances 
showing  her  willingness  to  discharge 
her  duties  as  a  wife,  and  then  a  rejec- 
tion of  such  offer  by  him  might  be 
deemed  an  abandonment.  See  also 
People  V.  Kellogg  (1919)  —  Mich.  — , 
171  N.  W.  410;  State  v.  Greenup  (1888) 
30  Mo.  App.  299;  Gom.  v.  Wylukus 
(1895)  8  Kulp  (Fa.-)  137. 

F/.  Sufficiency  of  cause  for  leaving  hu8» 

hand. 

It  is  stated  in  the  syllabus  of  State 
V.  Baurens  (1906)  117  La.  136,  41  So. 
442,  that  it  is  the  duty  of  the  hus- 
band to  provide  for  the  support  of  his 
wife,  who  is  in  necessitous  circum- 
stances, at  the  matrimonial  domicil, 
and  that  obligation  is  not  discharged 
if,  by  reason  of  his  cruel  treatment^ 
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the  wife  is  compelled  to  find  shelter 
with  her  minor  children,  at  the  resi- 
dence of  her  father  in  a  neighboring 
parish. 

In  People  ex  rel.  Scherer  v.  Walsh 
(1884)  38  Hun  (N.  Y.)  845,  certiorari 
to  review  a  decision  of  a  police  justice 
in  a  proceeding  by  wife  against  hus- 
band for  abandonment  and  refusal  to 
support,  the  court  stated  that  there  is 
no  rule  of  law  requiring  a  wife  to  re- 
main under  the  roof  of  a  brute,  in  con- 
stant danger  of  life  and  limb,  under 
pain  of  starvation.  It  was,  therefore, 
competent  for  the  relator  [wife]  to 
show  that  she  had  reasonable  cause 
to  leave  the  house  where  she  was  in 
imminent  danger  of  suffering  person- 
al violence  at  the  hands  of  her  hus- 
band. If  this  testimony  had  been  re- 
ceived, the  offense  of  which  the  ac- 
cused was  charged  would  have  been 
clearly  made  out  under  the  statute. 

In  Com.  V.  Dean  (1902)  21  Pa, 
Super.  Gt.  641,  against  the  objection 
that  there  was  an  omission  to  set  forth 
a  desertion  by  the  husband,  in  accord- 
ance with  the  statute,  an  order  for 
support  was  sustained,  upon  the  wife 
showing  that  her  husband  had  abused 
her  in  such  a  manner  that  she  was 
compelled  to  leave  him,  and  had  since 
failed  and  refused  to  contribute  any- 
thing to  her  support,  the  court  ob- 
serving that,  as  to  the  purpose  of  the 
statute,  treatment  by  the  husband 
which  justified  the  wife  in  leaving  him 
is  equivalent  to  desertion  on  his  part, 
and  gives  her  the  same  right  of  sup- 
port that  she  would  have  if  he  de- 
serted her. 

In  Com.  V.  Wylukus  (1896)  8  Kulp 
(Pa.)  137,  however,  the  charge  of  de- 
sertion against  the  husband  consisted, 
not  in  his  having  actually  left  his 
wife,  but  in  having  in  effect  separated 
himself  from  her  without  reasonable 
cause,  by  means  either  of  cruel  and 
barbarous  treatment  endangering  her 
life,  or  by  offering  such  indignities  to 
her  person  as  to  render  her  condition 
intolerable  and  life  burdensome,  and 
thereby  forcing  her  to  withdraw  from 
his  house  and  family.  The  rule  in 
such  case,  observes  the  court,  is  that 
the  causes  which  will  justify  a  wife  in 
withdrawing  from  the  home  of  her 
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husband  must  be  such  as  to  entitle 
her  to  a  divorce.  Here,  the  husband 
was  able  and  willing  to  provide  for 
his  wife  if  she  came  and  lived  with 
him,  but  he  declined  to  associate  with 
certain  of  their  neighbors,  who,  he  al- 
leged, were  the  cause  of  domestic  dif- 
ficulties between  them.  In  dismissing 
a  prosecution  for  desertion  the  court 
stated  that  the  facts  did  not  warrant 
the  wife  in  entirely  and  permanently 
withdrawing  from  her  home,  or  justify 
her  in  refusing  to  return  to  him  after 
his  offer  to  receive  and  care  for  her. 

So,  a  conviction  for  wife  abandon- 
ment was  not  sustained  in  State  v. 
Brinkman  (1890)  40  Mo.  App.  284, 
where  the  wife  left  the  husband  while 
he  was  at  work,  without  notice  or 
warning  to  him  of  her  intention,  the 
only  excuse  by  her  for  such  conduct 
being  that  he  refused  to  pay  his  bills. 
The  court  observed  that  the  state 
failed  to  show  by  satisfactory  proof 
that  the  husband,  with  criminal  intent, 
abandoned  his  wife  without  a  good 
cause;  the  reasons  assigned  by  her 
for  leaving  her  bouse  were  insufficient 
to  justify  her  in  the  course  pursued. 

So,  where  a  husband  took  his  wife 
to  live  with  his  parents,  but  because 
of  a  quarrel  with  his  mother  she  left 
the  same  day,  going  to  her  father, 
where  she  was  cared  for  as  a  member 
of  the  family  in  the  same  manner  that 
she  had  been  cared  for  prior  to  the 
marriage,  the  evidence  was,  in  Verse 
V.  State  (1917)  —Tex.  Crim.  Rep.  — , 
193  S.  W.  803,  said  to  be  insufiScient 
to  sustain  a  conviction  for  wife  deser- 
tion, under  a  statute  making  a  hus- 
band's wilful  desertion  of  a  wife  in 
destitute  or  necessitous  circumstances 
a  misdemeanor,  the  evidence  not  show- 
ing a  wilful  desertion  on  the  part  of 
the  husband,  nor  that  the  wife  was  in 
necessitous  circumstances.  •.     • 

In  Rex  V.  Sidney  (1.900)  5  Sask.  L. 
R.  392,  a  wife  in  a  fit  of  anger  left  her 
house  on  a  cold  night,  taking  her  ten- 
year-old  son  with  her,  apparently  to 
go  to  a  neighbor's  home  a  mile  and  a 
half  distant,  but,  having  lost  her  way, 
both  were  frozen  to  death.  The 
charge  brought  Against  the  husband 
was  a  neglect  to  provide  necessaries 
for  wife  and  child.     The  necessaries 
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claimed  to  have  been  omitted  by  ac- 
cused were  that  he,  knowing  of  the 
departure  of  his  wife  and  son  from 
his  house  at  a  time  when  the  tempera- 
ture was  37  degrees  below  zero,  did 
not  follow  them  and  see  that  they  did 
not  suffer  death  or  grievous  bodily 
harm  from  exposure.  Accused  testi- 
fied that  the  reason  he  did  not  follow 
them  was  that  he  had  learned  from 
experience  that  when  his  wife  became 
cranky  the  best  thing  to  do  was  to 
leave  her  alone,  as  it  only  aggravated 
her  the  more  to  follow  her  and  seek 
to  persuade  her  to  return.  It  was 
held  that  the  husband  was  not  crimi- 
nally liable  where  the  wife,  having 
the  exercise  of  free  will,  chose  to  leave 
the  shelter  provided  for  her  by  her 
husband  and  to  go  out  into  the  cold, 
where  she  was  frozen  to  death. 


y//.  Refusal   to   receive  toife  who  left 

without  cause. 

It  is  stated  in  State  v.  Bruening 
(1894)  60  Mo.  App.  51,  that  the  stat- 
ute contemplates  an  actual' abandon- 
ment without  cause,  and  not  a  con- 
structive desertion,  as  where  a  hus- 
band refused  to  take  his  wife  back  or 
support  her  after  she  left  him  with- 
out cause. 

But  in  Com.  v.  Boetcher  (1890)  8 
Pa.  Co.  Ct  544,  it  was  held  that  a 
husband  could  be  prosecuted  for  his, 
refusal  to  support  his  wife  where, 
within  a  year  and  a  half,  she  repented 
and  showed  a  disposition  to  return, 
but  he  refused  to  receive  her,  liie 
court  stating  that,  even  if  she  went 
away  originally  with  a  view  not  to  re- 
turn, the  law  allowed  her  two  years  as 
a  locus  penitentiae*  J.  D.  C. 


AMOS  A.  GALT  et  al. 

V. 

CARSON  HILDRETH  and  FRANKLIN  STATE  BANK. 

Nebraska  Supreme  Court -^  June  3,  19 16. 
(100  Neb.  15,  158  N.  W.  366.) 

Judgment  —  in  favor  of  some  obligors  —  effect. 

1.  The  defense  successfully  made  by  one  of  the  signers  and  indorsers 
of  a  note,  if  not  made  on  purely  personal  grounds,  will  bar  a  future 
action  by  the  same  plaintiff  on  the  same  obligation  against  another  joint 
defendant. 

[See  note  on  this  question  beginning  on  page  124.] 


•Compromise  —  binding  effect. 

2.  A  settlement  of  a  matter  in  con- 
troversy between  the  ofi|cers  and 
directors  of  a  bank  on  the  one  hand, 
and  other  persons  interested  as  al- 
leged debtors  in  the  transaction  on  the 
other  hand,  where  no  fraud  is  alleged 
•or  proved,  is  binding  on  all  parties  to 
such  settlement. 

[See  5  R.  C.  L.  895.] 

Contract  —  sale  of  bank  stock  —  en- 
forcement. 

3.  Where,  in  making  a  sale  of  bank 
stock,  the  president  of  the  bank 
agreed  to  pay  to  the  purchaser  notes 
held  by  the  bank  on  a  given  date 
amounting  to  $3,000,  to  be  selected 
by  the  purchaser,  the  contract  may  be 

Headnotes  1-5  by  Barnes,  J. 


enforced  after  the  purchaser  has  exer- 
cised his  right  of  selection. 

—  agreement  to  guarantee  pn^ts. 

4.  An  agreement  on  the  part  of  the 
seller  of  bank  stock  to  pay  to  the  pur- 
chaser three  fifths  of  the  difference 
between  the  profits  of  the  bank  for  a 
designated  year,  and  $8,000  net  profit, 
is  an  enforceable  agreement. 

[See  7  R.  C.  L.  277.] 

Bank  —  profits  —  guaranty  fund. 

5.  In  estimating  the  amount  of  the 
net  profits,  the  guaranty  fund  re- 
quired by  the  banking  department  to 
be  set  apart  under  the  banking  laws 
of  the  state  may  be  deducted  from 
the  gross  profits. 

[See  3  R.  a  L.  381,  382.] 


On  Petition  for  Refiearingr. 

Pleading  —  claim  —  excessive  judg- 
ment. 

6.  Judgment  cannot  be  entered  for 
a  greater  sum  than  is  claimed  in  the 
petition. 

[See  8  R.  C.  L.  615,  616.] 

Judgment  — ■'  in  favwc  of  some  obligors 
—  defense  to  merits. 

7.  Defenses  that  notes  were  without 
consideration  and  were  not  intended 
to  be  enforced,  and  that  the  holder 
released  the  liability  of  defendants  be- 
cause of  surrender  of  property  to  him, 
are  to  the  merits,  and  not  personal, 
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within  the  rule  that  tf  judgment  in 
favor  of  some  obligors  l($  a  note  will 
bar  a  subsequent  action  against  oth- 
ers generally  liable  thereon* 

[See  15  R.  C.  L.  949  et  seq.,  1031.] 

Estoppel  —  in  favor  of  stranger  to 
suit  —  effect. 

8.  Fraud  in  selling  bank  stock  by 
false  representations  as  to  liability  on 
notes  held  by  the  bank  does  not  estop 
the  one  making  the  representations 
from  defending  against  such  liability 
in  a  suit  by  the  bank, 

[See  7  R.  C.  L.  275;  10  R.  C.  L.  782.] 


Cross  appeals  from  a  judgment  of  the  District  Court  for  Lancaster 
•County  in  favor  of  defendant  Hildreth,  in  part  only,  in  an  action  brought 
to  recover  a  balance  alleged  to  be  due  on  a  contract  for  the  xiurchase  of 
bank  stock,  defendant  appealing  from  so  much  of  the  judgment  as  held 
him  liable,  and  plaintiffs  aiid  the  defendant  bank  appealing  from  so 
much  as  found  in  favor  of  defendant  Hildreth.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Flansburg  &  Flansburg,  for  A  guaranty  made  without  consid- 
def  endant  Hildreth :  oration  is  void,  and  the  guarantor  can- 


Where  all  parties  to  a  contract  are 
engaged  in  its  performance,  with  full 
knowledge  of  its  terms,  and  before 
any  controversy  has  arisen  as  to  its 
meaning  a  practical  construction  is 
put  upon  it  by  the  parties  themselves, 
such  construction  will  be  enforced  by 
the  courts,  in  subsequent  litigation  be- 
tween them* 

School  Dist.  V.  Estes,  18  Neb.  52, 
13  N.  W.  16;  State  ex  rel.  Seth  Thom- 
as Clock  Co.  V.  Cass  County,  60  Neb. 
566, 83  N.  W.  733 ;  Fiscus  v.  Wilson,  74 
Neb.  444,  104  N.  W.  856;  Jobst  v.  Hay- 
den  Bros.  84  Neb.  736,  50  L.R.A.(N.S.) 
501,  121  N.  W.  957;  Sibert  v.  Hostick, 
91  Neb.  255,  135  N.  W.  1054;  Cady  v. 

^Travelers  Ins.  Co.  93  Neb.  634,  142 

:  JI.  W.  107. 

"Where  a  guaranty  is  executed  in- 

.  dependent  of  the  note  and,  after  the 
note  is  signed,  delivered  to  and  ac- 

.  cepted  by  the  payee,  the  consideration 

:  moving  to  the  maker  of  the  note  is  not 

:  sufficient   to   support   the    guaranty; 

:  and' the  guaranty,  being  collateral,  is 
not  binding  on  the  guarantor  unless 
there  is  a  new  and  independent  consid- 

.  eration  ^or  such  a  guaranty. 

Kansas  Mfg.  Co.  v.  Gandy,  11  Neb. 
448.  38  A^.  Rep.  370,  9  N.  W.  569; 
Barnes  v.  Van  Keuren,  31  Neb.  165,  47 
N.;W;  848 1  Jackson  v.  Jackson,  7  Ala. 
791jXewm  V.  Berry,  15  Colo.  App. 
4^1; '6^Fac<  121;  Richner  v.  Kreuter, 
100  III,  Mp^.  648. 


not  be  held. 

Newton  Wagon  Co.  v.  Diers,  10  Neb. 
284,  4  N.  W.  995. 

Taking  the  title  to  the  Curtis  prem- 
ises for  the  bank,  and  at  the  same 
time  guaranteeing  the  pasrment  of  the 
$2,000  note  for  the  bank,  united  the 
two  transactions  so  that  the  bank 
would  take  the  real  estate  burdened 
with  every  condition. 

D.  M.  Osbom  Co.  v.  Jordan,  52  Neb. 
465,  72  N.  W.  479;  Hawver  v.  Omaha, 
52  Neb.  784,  73  N.  W,  217;  Green  v. 
Lancaster  County,  61  Neb.  473,  85  N. 
W.  439;  Peterson  v.  Ramsey,  78  Neb. 
235, 110  N.  W.  728 ;  Penimore  v.  White, 
78  Neb.  520,  111  N.  W.  204. 

Where  a  bank  is  primarily  liable  as 
guarantor,  it  is  not  entitled  to  hold 
the  note  which  another  guaranteed, 
if  the  guaranty  was  for  the  bank  on 
behalf  of  the  bank;  and  by  receiving 
the  property  it  was  discharged  to  the 
bank. 

Home  Sav.  Bank  v.  Shallenberger, 
82  Neb.  507,  118  N.  W.  76;  Drexel  v. 
Pusey,  57  Neb.  30,  77  N.  W.  351. 

The  liability  of  partners  for  firm 
debts  is  a  joint  liability,  and  a  judg- 
ment against  one  of  the  partners  or 
in  his  favor  will  bar  a  subsequent  ac- 
tion against  the  others. 

Tootle  V,  Otis,  1  Neb.  (Unof.)  860, 
95  N.  W.  681;  Crosby  v.  Jeroloman, 
37  Ind.  264 ;  Gaut  v.  Reed,  24  Tex.  46, 
76  Am.  Dec.  94;  Exchange  Bank  v. 
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Ford,  7  Colo.  314,  3  Pac.  449;  Wann  v. 
McNulty,  7  111.  355,  43  Am.  Dec.  58. 

A  successful  defense  made  by  one 
of  several  debtors  sued  jointly  against, 
if  the  defense  was  not  on  a  purely 
personal  ground,  will  bar  a  future  ac- 
tion by  the  same  plaintiff  on  the  same 
obligation  against  another  of  the  debt- 
ors. 

Brant  v.  Bamett,  10  Ind.  App.  653, 
38  N.  E.  42;  Spencer  v.  Dearth,  43 
Vt.  98;  Crosby  v.  Jeroloman,  37  Ind. 
264;  Hunt  v.  Terril,  7  J.  J.  Marsh.  67; 
Miller  v.  Longacre,  26  Ohio  St.  291; 
Nevill  V.  Hancock,  15  Ark.  511;  Secor 
V.  Sturgis,  16  N.  Y.  548;  Hill  v.  Morse, 
61  Me.  541 ;  Mann  v.  Edwards,  34  111. 
App.  473;  Wren  v.  McLaren,  48  Mich. 
197,  12  N.  W.  41. 

Where  the  obligation  is  joint  and 
several,  the  creditor  can  elect  either 
to  sue  and  recover  separately  of  each 
of  the  debtors,  or  all  jointly;  but  he 
cannot  do  both.  A  separate  judgment 
against  all  or  any  bars  a  subsequent 
joint  action;  and  a  joint  judgment 
against  all  will  bar  subsequent  suits. 

Sutherland  v.  Holliday,  65  Neb.  9, 
90  N.  W.  937;  Beltzhoover  v.  Com.  1 
Watts,  126;  Downey  v.  Farmers  &  M. 
Bank,  13  Serg.  &  R.  288;  Sessions  v. 
Johnson,  95  U.  S.  347,  24  L.  ed.  596; 
Fullington  v.  Killen,  65  Ga.  575. 

The  general  rule  is,  that  where  sev- 
eral persons  indorse  in  succession  a 
promissory  note,  the  act  of  each,  re- 
spectively, imports  a  several  and  suc- 
cessive, and  not  a  joint,  obligation, 
whether  done  for  accommodation  or 
for  value;  unless  there  be  an  agree- 
ment aliunde  different  from  that  ev- 
idenced by  the  indorsement. 

Wolf  V.  Hostetter,  182  Pa.  292,  37 
Atl.  988;  Dunn  v.  Wade,  23  Mo.  207; 
Porter  v.  Huie,  28  L.R.A.(N.S.)  1039, 
note. 

Guarantors  cannot  be  joined  with 
the  makers  of  a  note,  as  such  con- 
tracts are  separate. 

Mowery  v.  Mast,  9  Neb.  445,  4  N.  W. 
69;  Barry  v.  Wachosky,  57  Neb.  534, 
77  N.  W.  1080;  Anderson  v.  Hall,  4 
Neb.   (Unof.)   494,  94  N.  W.  981. 

The  bank  could  not  hold  Hildreth 
now,  because  the  prior  and  subsequent 
indorsers  were  released  by  the  jury, 
and  the  bank  has  taken  from  him  the 
right  to  pursue  them,  so  he  is  likewise 
discharged. 

Peterson  v.  Nichols,  71  Wash.  656, 
129  Pac.  373 ;  Stockmeyer  v.  Oertling, 
35  La.  Ann.  467;  Turner  v.  Thorn,  89 
Va.  745,  17  S.  E.  323;  Andrews  v. 
Murray,  33  Barb,  354. 


Messrs.    Stewart    &    Stewart,    for 

plaintiffs  and  defendant  bank: 

Hildreth  was  liable  as  guarantor 
on  the  notes  in  queition. 

Gund  V.  Ballard,  73  Neb.  547,  lOS 
N.  W.  309;  McDowell  v.  First  Nat. 
Bank,  73  Neb.  307,  102  N.  W.  615; 
German-American  Bank  v.  Stickle,  59 
Neb.  321,  80  N.  W.  910;  Belleville  & 
St.  L.  R.  Co.  V.  Leathe,  28  C.  C.  A.  279, 
58  U.  S.  App.  718,  84  Fed,  103;  Geary 
V.  Bangs,  138  111.  77,  27  N.  E.  462; 
Augir  V.  Ryan,  63  Minn.  873,  65  N.  W. 
640;  Heam  v.  Boston  &  M.  R.  Co.  67 
N.  H.  320,  29  Atl.  970;  Griflftth  v. 
Fields,  105  Iowa,  362,  76  N.  W.  325; 
Greene  v.  Merchants'  &  P.  Bank,  73 
Miss.  542,  19  So.  350;  Van  Valken- 
burgh  v.  Milwaukee,  43  Wis.  574 ;  Lit- 
tleiield  v.  Huntress,  106  Mass.  121; 
National  Citizens  Bank  v.  Bowen,  109 
Minn.  473,  124  N.  W.  241;  Western 
Bank  v.  Coldewey,  120  Ky.  776,  83  S. 
W.  629. 

Hildreth  was  liable  for  the  expense 
of  litigation. 

McDowell  V.  First  Nat.  Bank,  7a 
Neb.  307,  102  N.  W.  .615;  Stearns  v. 
Lawrence,  28  C.  C.  A,  66,  54  U.  S.  App. 
532,  83  Fed.  738. 

Hildreth  would  have  no  right  to 
plead  the  Statute  of  Limitation. 

First  Nat.  Bank  v.  Straight,  75 
Minn.  396,  78  N.  W.  101. 

Hildreth,  having  induced  plaintiffs 
by  his  acts  and  representations  to  pur- 
chase the  stock,  is  now  estopped  from 
claiming  a  different  condition  of  facts 
that  would  be  to  his  advantage,  and 
to  the  detriment  of  the  plaintiffs. 

Lydick  v.  Gill,  68  Neb.  273,  94  .N.  W. 
109;  Given  v.  Times-Republican  Print- 
ing Co.  52  C.  C.  A.  40,  114  Fed.  92, 
189  U.  S.  513,  47  L.  ed.  924,  23  Sup. 
Ct.  Rep.  851;  Jones  v.  Bolles,  9  Wall. 
364,  19  L.  ed.  734,  5  Mor.  Min.  Rep. 
444;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Hoyt,  89  Wis.  314,  62  N.  W.  189;  Chi- 
cago  &  G.  T.  R.  Co.  v.  Miller,  91  Mich. 
166,  51  N.  W.  981 ;  Chicago  &  G.  T.  R. 
Co.  V.  Turner,  79  Mich.  133,  44' N.  W. 
174;  Dwyer  v.  Salt  Lake  City,  19  Utah, 
521,  57  Pac.  535,  6  Am.  Neg.  Rep.  400; 
Sickles  V.  Herold,  15  Misc.  116,  36 
N.  Y.  Supp.  488. 

The  payment  of  the  $1,500  in  ques- 
tion was  not  voluntary,  and  would 
never  have  been  paid  by  the  bank  had 
Hildreth  consented  to  convey  the 
Curtis  land  and  leave  the  matter  of 
his  reimbursement  for  his  alleged  ad- 
vances for  future  adjustment. 

First  Nat.  Bank  v.  Sargent,  65  Neb. 
594,  59  L.R.A.  296,  91  N.  W.  595;  Gund 
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V.  Ballard,  78  Neb.  547, 108  N.  W.  309 ; 
Nebraska  Power  Co.  v.  Koenig,  98 
Neb.  68,  139  N.  W.  839. 

From  the  net  profits  as  shown  by 
the  books  there  should  be  deducted 
losses  on  bad  paper,  both  principal 
and  interest,  and  in  addition  the 
11,500  paid  to  Hildreth  February  5, 
1913,  for  alleged  advancements  on  the 
Curtis  farm  if  a  valid  claim  against 
the  bank  should  be  treated  as  an  ex- 
pense item  and  deducted  from  the 
earnings  of  that  year. 

Park  V.  Grant  Locomotive  Works, 
40  N.  J.  Eq.  121,  3  Atl.  162;  29  Cyc. 
672;  23  Am.  &  Eng.  Enc.  Law,  189; 
Welsh  V.  Canfield,  60  Md.  469;  Mc- 
Clusky  V.  Klosterman,  20  Or.  Ill,  10 
L.R.A.  785,  25  Pac.  366;  Dykman  v. 
Keeney,  34  App.  Div.  145,  54  N.  Y. 
Supp.  1. 

Barnes,  J.,  delivered  the  opinion 
of  the  court : 

This  was  an  action  brought  in 
the  district  court  for  Lancaster 
county  by  Amos  A,  Gait  and  Reuben 
P.  Gait  against  Carson  Hildreth  and 
the  Franklin  State  Bank,  to  recover 
a  balance  alleged  to  be  due  on  the 
following  contract:  "Carson  Hil- 
dreth hereby  gives  the  parties  of 
the  second'  part  the  privilege  on 
January  1,  1913,  of  selecting  notes 
to  the  value  of  $3,000  out  of  the 
notes  on  hand  belonging  to  the  bank 
in  the  regular  loans  and  discounts 
on  Nc^ember  10,  1911,  and  the  said 
Carson  Hildreth  agrees  to  pay  the 
bank  the  face  value  with  accrued 
interest  froin  November  10, 1911,  to 
January  1,  1918,  on  said  notes.  It 
is  further  agreed  that,  if  the  net 
profits  of  the  bank  for  the  calendar 
year  1912  shall  not  equal  $8,000, 
after  allowing  salaries  to  the  amount 
of  $3,600,  the  said  Carson  Hildreth 
shall  make  good  to  the  said  second 
parties  three  fifths  of  the  amount  of 
the  deficiency ;  but  if  the  net  profits 
of  the  bank  exceed  $8,000,  then  the 
second  parties  agree  to  pay  to  the 
said  Carson  Hildreth  one  half  of 
the  three  fifths  of  said  excess.  It  is 
further  agreed  that  the  said  Carson 
Hildreth  is  to  be  retained  as  presi- 
dent of  the  said  bank  at  a  salary  of 
$50  per  month  to  the  end  of  the  cal- 
endar year  1912." 

Plaintiffs'   amended   petition    al- 


leged that  the  liability  of  Hildreth 
vras  to  make  good  three  fifths  of  the 
deficit  in  the  net  profits  of  the  bank 
for  the  year  1912,  which  was  alleged 
to  be  $5,000.  The  plaintiflPs  further 
alleged  that  they  had  selected  cer- 
tain notes,  among  which  was  a  note 
made  by  one  Curtis  to  the  bank  for 
$2,100,  which  they  insisted  Hil- 
dreth should  pay  to  the  bank,  and, 
in  order  that  a  recovery  might  be 
had  in  the  suit,  the  Franklin  State 
Bank  was  named  as  a  party  defend- 
ant. 

To  the  amended  petition  the  bank 
filed  an  answer  and  cross  petition, 
by  which  it  adopted  the  contract  be- 
tween the  Gaits  and  Hildreth,  which 
provided  for  the  selection  by  the 
Gaits  of  $3,000  out  of  the  notes  on 
hand  belonging  to  the  bank  in  the 
regalar  loans  and  discounts  on  No- 
vember 10,  1911,  and  which  Hil- 
dreth, by  his  contract,  agreed  to 
pay,  with  accrued  interest  from  No- 
vember 10,  1911,  to  January  1, 
1913. 

The  cross  petition  alleged  that 
only  $514.70  was  paid  on  March  12, 
and  $502.50  on  February  5,  1913, 
on  the  Curtis  note,  leaving  due  the 
bank  $2,301.17  with  interest  from 
January  1,  1913,  at  7  per  cent  per 
annum.  Hildreth  by  his  answer  al- 
leged that  he  paid  $514.70  on 
March  12,  1912,  and  later  on,  in  a 
settlement  of  the  Curtis  matters 
with  the  bank,  he  took  up  the  note 
for  $2,100,  and  a  note  for  $152.50, 
which  notes  had  been  selected  by 
plaintiffs  under*  the  contract,  mak- 
ing in  all  a  payment  of  $2,767.20, 
leaving  a  balance  only  of  $232.80, 
and  that  plaintiffs  had  not  selected 
any  note  of  that  amount,  but,  when 
so  selected,  Hildreth  by  his  answer 
alleged  he  would  pay  the  same  under 
the  contract.  By  his  answer  to  the 
bank's  first  cause  of  action,  Hil- 
dreth alleged  that  the  bank  had  set- 
tled with  him  in  relation  to  the 
Curtis  transaction.  He  alleged 
that  the  title  to  the  Curtis  land  was 
taken  to  himself  for  the  benefit  of 
the  bank  to  secure  the  debt  of  $2,- 
100 ;  that  the  directors  of  the  bank 
met  on  or  about  February  5,  1913, 
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and  agreed  to  exchange  the  Curtis 
land  of  280  acres,  free  and  clear  of 
encumbrances,  with  one  Deichen, 
for  a  mortgage  of  $5,000  of  said 
Curtis  land  to  be  executed  by 
Deichen  to  the  bank,  and  a  transfer 
to  the  bank  of  the  160  acres  of  land 
owned  by  Deichen  at  an  agreed  valu- 
ation of  $7,000,  with  a  $1,000  mort- 
gage thereon.  Hildreth  further  al- 
leged that  he  had  made  advances  on 
account  of  the  Curtis  matters, 
which  he  estimated  at  $1,576.46, 
without  interest,  and  which  did  not 
include  his  personal  expenses,  ad- 
mitted that  he  had  received  some 
rents  from  the  Curtis  farm,  and  al- 
leged that  it  was  finally  by  the  di- 
rectors agreed  that  he  should  receive 
$1,500  for  his  claim  out  of  the 
profits  of  the  transaction,  and  in 
order  to  obtain  possession  of  the  two 
Curtis  not^,  which  plaintiffs  had 
requested  him  to  pay  to  the  bank, 
he  paid  $602.50  to  the  bank  in  set- 
tlement of  the  balance  of  its  claim 
against  Curtis;  that  the  aggregate 
of  its  claim,  without  interest, 
amounted  to  $11,502.50;  that  the 
proceeds  of  the  Deichen  transaction 
yielded  the  bank  $11,000;  that  said 
transaction  was  completed,  and 
that  he  paid  the  bank  $502.50  in 
full  settlement  of  the  Curtis  account, 
receiving  $1,500  out  of  the  profits 
from  the  bank,  and  thereupon  con- 
veyed the  premises  at  the  request  of 
the  bank  to  Deichen,  and  received 
the  Curtis  notes  for  $2,100  and 
$152.50  uncanceled,  while  at  the 
same  time  all  of  the  other  Curtis 
notes  were  canceled  and  paid,  and 
the  Curtis  land  which  had  secured 
their  payment  was  transferred  by 
him  to  Deichen ;  that  the  settlement 
was  full  and  complete  so  far  as  all 
of  the  Curtis  notes  were  concerned. 
It  was  alleged  in  the  cross  peti- 
tion of  the  bank  that  Hildreth,  in 
June,  1909,  had  guaranteed  the  pay- 
ment of  the  Curtis  notes  at  the  time 
he  sold  certain  of  the  bank  stock 
to  other  individuals.  As  to  that 
guaranty,  Hildreth  alleged  that  he 
had  agreed  that  if  any. loss  accrued 
to  the  stockholders  on  account  of 
such    notes  he  would  make  their 


share  good  to  them  without  loss. 
He  further  alleged  that  at  the  set- 
tlement of  the  Curtis  matter  it  was. 
estimated  that  the  bank  would  suf- 
fer a  loss  of  $1,000,  and  that  he 
paid  to  the  stockholders,  to  whom 
his  guaranty  was  made,  that  sum  in 
settlement  of  their  demand. 

By  the  bank's  cross  petition  it 
sought  to  recover  from  defendant 
Hildreth  for  and  on  account  of  a. 
note  for  the  sum  of  $887.75,  due 
July  6,  1904,  with  interest,  which, 
was  signed  by  Carson  Hildreth,  W. 
H.  Chaney,  and  Thomas  Gettle.  It 
was  alleged  that  Hildreth,  in  viola- 
tion of  his  duty,  failed  to  pay  that 
note,  but  instituted  a  suit  by  the 
bank  thereon,  causing  himself  to  be 
sued,  together  with  the  other  mak- 
ers, that  Gettle  and  Chaney  an- 
swered separately  for  themselves, 
denying  their  liability,  and  setting 
up  as  defenses  to  the  action  that  the 
note  was  executed  by  them  without 
consideration,  and,  further,  that 
they  had  been  released  and  dis- 
charged by  the  defendant,  subject  to 
the  execution  thereof,  from  all  lia- 
bility thereon.  Upon  trial,  a  verdict 
of  the  jury  was  rendered  without 
special  findings  in  their  favor,  and 
judgment  was  rendered  thereon  by 
the  court.  It  is  further  alleged  that 
defendant  Hildreth  prosecuted  an 
appeal  to  the  supreme  court  from 
that  judgment,  where  the  same 
was  affirmed;  that  Hildreth  did 
not  answer  in  that  action,  but 
was  in  default,  and  therefore 
the  judgment  in  that  case  did 
not  release  him  from  his  liability  for 
the  payment  on  said  note.  Answer- 
ing this  cause  of  action,  Hildreth 
denied  that  the  bank  had  loaned 
him  any  money ;  admitted  the  execu- 
tion of  the  note ;  admitted  the  guar- 
anty indorsed  by  Gettle,  Chaney, 
Doher,  and  Hildreth;  admitted  the 
bringing  of  the  suit  in  Franklin 
county  in  which  the  liability  of  Get- 
tle, Doher,  Chaney,  and  Hildreth 
was  alleged  to  be  that  of  joint  mak- 
ers; admitted  that  Doher,  Gettle, 
and  Chaney  filed  answers ;  admitted 
the  execution  and  delivery  of  said 
note,  but  alleged  that  the  Franklin 


GALT  V.  HILDRETH. 

(100  Neb.  15,  158  N.  W.  S66.) 


liy 


State  Bank  and  the  other  defend- 
ants had  been  interested  as  creditors 
in  the  management  of  a  brickyard 
which  was  turned  over  to  them,  the 
bank  to  the  extent  of  $1,000,  Gettle, 
$500,  Chaney,  $200,  and  Doher, 
$200,  secured  by  chattel  mortgages 
which  were  superior  to  that  of  the 
bank;  that  it  was  agreed  that  the 
mortgages  should  be  released,  which 
was  done,  the  bank  agreeing  to  op- 
erate said  property  and  pay  the 
claim  of  the  bank  and  the  other 
creditors  pro  rata  out  of  the  profits. 
The  answer  alleged  that  the  Frank- 
lin State  Bank  requested  defend- 
ants to  sign  the  note  in  suit  as  evi- 
dence of  its  interest  in  said  prop- 
erty, and  for  its  convenience;  that 
it  was  also  agreed  that  said  note 
was  of  no  force  or  effect  except  for 
the  convenience  of  said  bank  in 
carrying  its  interest  in  said  prop- 
erty on  its  books  as  a  resource  ex- 
pressed in  an  item  as  a  promissory 
note,  rather  than  as  a  resource  in  an 
item  of  personal  property;  that  the 
defendants  received  no  money  or 
credit,  nor  did  any  consideration 
whatever  move  from  the  plaintiff 
bank  to  the  defendants  or  anyone 
else  for  the  same,  and  that  the  de- 
fendants received  no  benefit  or  con- 
sideration for  signing  said  note. 

There  was  a  further  plea  of  the 
Statute  of  Limitation.  Replies  were 
filed  denying  the  allegations  of  the 
answer,  and  it  was  stipulated  that 
the  cause  should  be  tried  to  the 
court  on  those  issues.  A  trial  was 
had,  and  the  court  by  its  decree 
found  all  of  the  issues  in  favor  of 
defendant  Carson  Hildreth,  and 
against  the  bank  upon  all  causes  of 
action  set  out  in  its  cross  petition, 
"other  than  the  right  of  said  bank 
to  compel  specific  performance  of 
the  condition  of  said  contract  for 
the  payment  by  said  Hildreth  of 
certain  promissory  notes  owned  by 
said  bank  November  10,  1911,  and 
to  be  designated  by  plaintiffs.  The 
couirt  finds  that  said  plaintiffs  desig- 
nated the  notes  of  C.  P.  Curtis,  $2,- 
100,  F.  T.  Bumham,  $500,  and  Clem- 
ent  Chase,  $500,  of  which  the  $500 
Chase  note  has  been  by  said  Carson 


Hildreth  duly  paid;  and  that  said 
bank,  as  to  the  $2,100  Curtis  note, 
has  by  its  own  act  placed  it  beyond 
its  power  to  enforce  collection  there- 
of. The  court  finds  that  it  is  the 
right  of  the  plaintiffs  to  designate 
$2,500  of  notes,  including  the  $500 
Bumham  note,  owned  by  said  bank 
on  November  10,  1911,  within 
twenty  days  from  the  entry  of  this 
decree,  and,  upon  failure  of  said 
Carson  Hildreth  to  pay  notes  so 
selected  by  plaintiffs  to  the  said 
bank,  in  the  amount  of  $2,500,  with 
interest  thereon  from  November  10, 
1911,  within  forty  days  from  the 
date  of  this  decree,  then  defendant 
Franklin  State  Bank  shall  have 
judgment  against  said  Carson  Hil- 
dreth for  said  amount.  The  court 
further  finds  that,  by  the  terms  of 
the  contract  hereinbefore  men- 
tioned, the  defendant,  Carson  Hil- 
dreth, agreed  to  pay  said  plaintiffs 
three  fifths  of  any  deficiency  in  the 
net  earnings  of  said  bank  for  the 
year  1912,  under  the  sum  of  $8,000. 
The  court  finds  that  the  net  earn- 
ings, as  aforesaid,  amounted  to  the 
sum  of  $5,562.10,  and  that  plain- 
tiffs are  entitled  to  recover  from  the 
defendant  Carson  Hildreth,  on  ac- 
count of  suich  deficit,  the  sum  of  $lr 
607.78."  Judgment  was  entered  on 
the  findings,  from  which  Hildreth 
appeals.  Cross  appeals  were  like- 
wise taken  by  the  Gaits  and  the 
bank  from  the  decree  which  found 
in  favor  of  Hildreth  on  the  other 
issues. 

The  cross  appellants,  Gait  and 
the  Franklin  State  Bank,  each  com- 
plain of  the  finding  and  decree  of 
the  trial  court  that  Hildreth  was  not 
liable  as  guarantor  for  the  payment 
of  the  Curtis  notes.  They  contend 
that  the  finding  on  that  question  is 
not  sustained  by  the  evidence.  The 
record  discloses  that  in  1909  Hil- 
dreth was  the  owner  of  the  majority 
of  the  stock  of  the  bank;  in  fact, 
was  the  owner  of  the  bank.  At  that 
time  the  bank  had  among  its  assets 
the  note  of  C.  P.  Curtis  for  $2,100, 
secured  by  mortgage  on  his  280- 
acre  farm.  Hildreth  had  indorsed 
the  note  or  guaranteed  its  payment. 
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Curtis  was  largely  indebted  to  oth- 
er persons,  and  as  a  matter  of  pre- 
caution he  was  induced  to  make  a 
deed  of  the  farm  to  Hildreth,  in  or- 
der to  prevent  other  creditors  from 
obtaining  liens  thereon.  Hildreth 
took  the  title  to  hold  for  the  benefit 
of  the  bank.  Certain  persons  had 
purchased  some  stock  in  the  bank, 
and  Hildreth  at  that  time  guaran- 
teed that  he  would  make  good  any 
loss  they  might  sustain  by  reason  of 
the  transaction.  In  November, 
1911,  the  Gaits  purchased  a  major- 
ity of  the  stock  of  the  bank,  and  ob- 
tained from  Hildreth  the  guaranty 
and  agreement  which  is  set  out  in 
the  first  part  of  this  opinion.  The 
Gaits  then  took  possession  of  the 
bank,  and  thereafter,  with  the  di- 
rectors, conducted  its  business.  A 
short  time  before  the  meeting  of  the 
directors,  which  was  held  in  Febru- 
ary, 1913,  an  opportunity  occurred 
for  the  bank  to  exchange  the  280 
acres  of  land,  the  title  to  which  was 
held  by  Hildreth,  with  one  Deichen, 
for  160  acres  of  land  owned  by  him, 
on  which  there  was  a  mortgage  for 
$1,000,  and  obtain  the  difference  in 
value  between  the  two  tracts.  Curtis 
and  one  Mahin,  his  attorney,  went 
to  Franklin,  and  the  exchange  was 
made.  Hildreth,  acting  for  the 
bank,  conveyed  the  280-acre  farm  to 
Deichen,  and  he  executed  a  mort- 
gage thereon  for  $5,000  in  favor  of 
the  bank.  The  Deichen  land  was 
conveyed  to  the  bank  at  the  agreed 
value  of  $7,000,  there  still  being  a 
mortgage  on  the  land  for  $1,000. 
In  order  to  even  up  the  values, 
Curtis  executed  a  note  for  $2,000  to 
Mahin,  which  Hildreth  guaranteed. 
When  the  directors  of  the  bank  met 
on  February  3,  1913,  the  matter  of 
the  Curtis  deal  came  up  for  consid- 
eration. The  evidence  shows  that 
the  transaction  was  approved  and 
adopted.  The  value  of  the  Curtis 
land  was  agreed  to  be  $11,500.  Hil- 
dreth gave  the  bank  his  check  for 
$502.50,  and  surrendered  all  claims 
on  the  Curtis  land,  and  was  exoner- 
ated from  all  charges  as  to  rents 
which  he  might  have  collected  while 
lie  had  possession  of  it.    He  was  al- 


lowed $1,500  for  advances  made  by 
him  on  account  of  the  transaction, 
and  the  whole  matter  was  closed  up. 
The  minutes  of  the  meeting  are  as 
follows : 

Special  Directors'  Meeting,  Febru- 
ary 3,  1913. 
Meeting  held  to  consider  a  prop- 
osition to  trade  the  farm  belonging 
to  the  bank  near  Gaylord,  Kansas, 
to  Mr.  Deichen  for  his  160-acre 
farm  near  Reamsville,  Kansas.  It 
was  voted  to  make  the  trade  along 
the  lines  outlined  in  the  option  given 
by  Mr.  Deichen  to  the  bank. 

(Signed)  R.  P.  Gait,  Secy. 

The  old  notes  were  then  canceled, 
with  the  exception  of  the  Curtis 
note  for  $2,100,  and  the  small  note 
for  $152.50.  Those  notes  were  not 
canceled,  and  Hildreth  took  posses- 
sion of  them  without  objections  by 
anyone.  ,  Hildreth  testified  to  the 
foregoing  facts,  and  his  evidence 
was  corroborated  by  the  testimony 
of  the  directors,  and  in  part  by  the 
Gaits  themselves.  We  are  therefore 
of  opinion  that  the 

evidence    was    suf-  gKSKJ" 'i^t. 

ficient  to  sustain  the 

finding  of  the  trial  court  on  that 

issue. 

Appellant  Hildreth  contends  that 
the  court  erred  in  allowing  the 
cross  appellants  to  select  notes,  oth- 
er than  the  Curtis  notes,  to  the 
amount  of  $3,000,  and  require  him 
to  pay  the  same.  On  this  question 
it  may  be  said  that  the  contract 
hereinbefore  referred  to  does  not 
mention  any  particular  notes.  It  is 
an  agreement  on  Hildreth's  part  to 
pay  notes  held  by  the  bank  on  Jan- 
uary 1,  1912,  to  the  amount  of  $3,- 
000,  with  interest  thereon.  The 
Curtis  notes  having  been  paid  in  the 

manner  above  stat-  co«tract-»»ie 
ed,  the  Gaits  were  of  bank  utocic— 
at  liberty  to  select  "^'•«**«*"^- 
other  notes   to  the   amount  which 
Hildreth  had  agreed  to  pay.     We 
are     therefore     of 

Opmion       that       the    Koarantee 

court  was  right  in  "''****•• 
its  judgment  on  that  question. 

Hildreth  also  contends  that  in  esti- 
mating the  net  profits  of  the  bank 
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for  the  year  1912  the  court  erred 
in  deducting  the  sum  of  $723.06, 
which  was  the  guaranty  fund 
charged  by  the  state  against  the 
bank  under  the  existing  banking 
laws.  This  sum  was  required  to  be 
set  apart  and  segregated  from  the 
funds  of  the  bank.  The  bank  held 
it  as  a  reserve  fund  for  the  pay- 
ment of  assessments  under  the  pro- 
visions of  the  law,  the  state  requir- 
ing it  to  be  kept  on  hand  at  all  times 
subject  to  call.  This  being  so,  we 
are  unable  to  .say  that  it  was  error 

for  the  court  to  de- 

l?£?l^»^r?al!i.     duct    that    amount 

from  the  profits  of 
the  bank.  The  parties  on  both  sides 
are  strenuous  in  their  contentions  as 
to  the  question  of  what  should  be 
considered  as  net  profits  for  the 
year  1912,  but,  after  considering  all 
of  their  claims  and  the  evidence 
contained  in  the  record,  we  have 
concluded  to  adopt  the  finding  of 
the  trial  court  on  that  question. 

This  brings  us  to  the  consider- 
ation of  the  question  of  the  liability 
of  Hildreth  to  pay  the  bank  the  dis- 
puted items  of  the  so-called  brick- 
yard notes. 

It  appears  that  the  bank  com- 
menced an  action  on  one  of  the 
brickyard  notes,  making  Hildreth 
and  all  of  the  other  joint  makers 
defendants.  The  other  defendants 
filed  answers  setting  up  as  their  de- 
fenses that  there  was  no  cause  for 
the  note;  that  the  bank  had  taken 
over  the  brickyard  and  had  con- 
ducted it  for  a  time ;  that  the  enter- 
prise had  failed,  and  the  bank  had 
made  certain  payments  on  the  notes 
out  of  the  profits  of  the  transaction, 
and  therefore  they  were  relieved 
from  liability  on  the  note.  Hil- 
dreth filed  no  answer,  but  gave 
testimony  on  the  trial  which,  if  be- 
lieved by  the  jury,  would  have  au- 
thorized a  judgment  in  favor  of  the 
bank.  The  jury  found  for  the  de- 
fendants, and  judgment  was  ren- 
dered in  their  favor  on  the  verdict. 
The  bank  appealed  to  this  court, 
where  the  judgment  was  affirmed. 
Franklin  State  Bank  v.  Chaney,  94 
Neb.  1,  142  N.  W.  537.    The  bank 


then  brought  another  action  on  one 
of  the  notes  against  another  of  the 
signers,  and  the  same  defense  was 
pleaded.  *  The  jury  found  for  the 
defendants,  and  judgment  was 
rendered  on  the  verdict.  The  bank 
appealed,  and  again  the  judgment 
was  affirmed.  Franklin  State  Bank 
V.  Gettle,  96  Neb.  60,  146  N.  W. 
1017. 

It  is  contended  by  the  bank  that 
the  judgment  in  those  cases  did  not 
release  Hildreth's  liability  on  the 
notes,  because  he  did  not  answer  in 
those  cases.  There  is  some  conflict 
in  the  authorities,  but  in  Chase  v» 
Miles,  43  Neb.  686,  62  N.  W.  35,  it 
was  said:  "'A  judgment  rendered 
by  a  court  Mrhich  had  jurisdiction  of 
the  parties  and  of  the  subject- 
matter,  as  between  such  parties, 
conclusively  Settled  all  questions 
litigated." 

In  Upton  V.  Betts,  59  Neb.  724,  82 
N.  W.  19,  it  was  held :  "A  matter 
in  issue,  covered,  either  generally  or 
specifically,  by  the  decree  of  the 
court,  cannot  be  again  litigated 
without  a  modification  or  vacation 
of  that  decree." 

In  the  cases  of  the  bank  against 
Hildreth  and  others,  ng  judgment 
was  rendered  against  him.  If  Hil- 
dreth was  an  indorser  and  guar- 
antor, that  is,  if  he  was  an  indorser 
with  enlarged  liability,  the  bank 
could  not  now  sue  ,„^^«.^«* 
mm     because     the  i™  favor  of  •ome 


prior  and  subse-  •«^"««" 
quent  indorsers  were  released  by  the 
jury  and  the  judgments  of  the  court 
in  the  actions  on  these  notes.  We 
are  therefore  of  opinion  that  the 
district  court  was  right  in  holding 
that  the  bank  was  not  entitled  to  a 
judgment  for  the  balance  of  the 
brickyard  notes. 

Without  further  discussion  of  the 
issues  involved  in  this  suit,  the 
judgment  of  the  District  Court  is 
affirmed. 

Sedgwick,  J.,  concurs  in  the  con- 
clusion. 

Merrissey,  Ch.  J.,  and  Letton,  J.,. 

not  sitting. 

A  motion  for  rehearing  having 
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been  granted,  the  following  Per 
Curiam  response  was  handed  down 
on  December  9, 1916  (100  Neb.  422, 
160  N.  W.  870)  : 

This  is  a  hearing  upon  questions 
presented  in  motions  for  rehearing. 
The  issues  and  the  evidence  are 
stated  in  the  first  opinion.  Gait  v. 
Hildreth,  100  Neb.  15,  ante,  114, 158 
N.  W.  366.  At  the  time  the  plain- 
tiffs purchased  from  defendant  Hil- 
dreth a  controlling  interest  in  the 
Franklin  State  Bank,  he  guaranteed 
that  if  the  net  profits  of  the  bank 
for  the  year  1912  should  not  be  $8,- 
000  he  would  pay  plaintiffs  three 
fifths  of  the  difference  between  that 
sum  and  the  net  profits.  He  also 
agreed  that  plaintiffs  might  select 
notes  in  the  bank  of  tlie  face  value 
of  $3,000,  and  that  he  would  pay  the 
same  to  the  bank.    ' 

The  Gaits  brought  this  action 
against  Hildreth  to  recover  three 
fifths  of  the  difference  between  the 
actual  profits  and  the  guaranteed 
profit.  The  bank  was  made  a  party 
defendant,  and  filed  a  cross  peti- 
tion, in  which  it  sought  to  enforce 
against  Hildreth  his  liability  upon 
the  note  clause  of  the  contract,  and 
also  sought  to  collect  from  him  the 
amounts  due  on  notes  alleged  to 
have  been  made,  indorsed,  and 
guaranteed  by  him.  The  trial  court 
found  that  there  was  due  from  Hil- 
dreth to  plaintiffs  upon  the  profit 
clause  of  the  contract,  $1,607.78. 
This  was  affirmed  by  this  court,  and 
is  adhered  to,  except  that  plaintiffs 
should  have  interest  thereon  at  the 
rate  of  7  per  cent  per  annum  from 
January  1,  1913. 

The  remaining  questions  relate  to 
the  causes  of  action  pleaded  in  the 
bank's  cross  petition  against  Hil- 
dreth. The  contract  between  plain- 
tiffs and  Hildreth  provided  that 
plaintiffs  should  have  the  right  to 
select  notes  of  the  face  value  of 
$3,000,  and  Hildreth  agreed  to  pay 
to  the  bank  "the  face  value  with  ac- 
crued interest  from  November  10, 
1911,  to  January  1,  1913,  on  said 
notes."    Hildreth  contends  that  the 


recovery  allowed  upon  this  clause 
of  the  contract  is  excessive.  The 
evidence  shows  that  March  12, 
1912,  Hildreth  paid  a  note  of  $500. 
This  would  leave  notes  of  the  face 
value  of  $2,500  to  be  selected.  In 
the  settlement  of  the  matters  relat- 
ing to  the  Curtis  land,  Hildreth  gave 
his  check  for  $502.50,  and  it  was 
agreed  that  this  should  apply  upon 
his  liability  under  the  note  clause 
of  the  contract.  The  cross  petition 
of  the  bank  alleges  that  there  was 
due  under  the  note  clause  the  sum 
of  $2,301.17,  and  prayed  judgment 
for  such  sum,  "with  interest  there- 
on from  January  1,  1913,  at  the 
rate  of  7  per  cent  per  annum."  The 
district  court  decreed  that  plaintiffs 
should  select  notes  of  the  face  value 
of  $2,500,  and  that,  in  case  Hildreth 
failed  to  pay  the  same  within  forty 
days,  the  bank  should  have  judg- 
ment against  him  for  $2,500,  with 
interest  thereon  from  November  10, 
1911;  This  was  error.  The  de- 
cree should  have  pleading^ 
been    for    $2,301.17,    claim-excewive 

with   interest   at  7  *«*««*»*• 

per  cent  per  annum  from  January 

1,  1913. 

It  is  also  contended  by  the  bank 
that  the  rule  announced  in  the  5th 
paragraph  of  the  syllabus  in  the 
former  opinion  is  not  applicable  to 
the  facts.  It  was  held:  "The  de- 
fense successfully  made  by  one  of 
the  signers  and  indorsers  of  a  note, 
if  not  made  on  purely  personal 
grounds,  will  bar  a  future  action  by 
the  same  plaintiff  on  the  same  obli- 
gation against  another  joint  defend- 
ant." Gait  V.  Hildreth,  100  Neb.  15, 
ante,  114, 158  N.  W.  366. 

In  its  cross  petition  the  bank 
seeks  to  recover  upon  the  so-called 
"brickyard"  notes,  known  as  the 
"Chaney"  note  and  the  "Gettle" 
note.  Hildreth  was  one  of  three 
makers  of  the  Chaney  note  and  one 
of  four  indorsers  of  the  Gettle  note. 
In  former  actions  brought  by  the 
bank  against  all  the  makers  and  in- 
dorsers, judgments  for  all  the  de- 
fendants,   except     Hildreth,     who 
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made  no  answer,  were  affirmed  in 
this  court.  Franklin  State  Bank  v. 
Chaney,  94  Neb.  1,  142  N.  W.  537; 
Franklin  State  Bank  v.  Gettle,  96 
Neb.  60,  146  N.  W.  1017.  Hildreth 
filed  no  answer  in  those  actions  be- 
cause he  was  representing  the  bank 
in  the  litigation,  and  was  to  be  its 
principal  witness.  His  default  was 
entered.  After  the  judgments  for 
the  answering  defendants  were  af- 
firmed, the  bank  moved  for  judg- 
ment against  Hildreth  upon  the  de- 
fault. Hildreth  obtained  leave  of 
court  to  file  an  answer  pleading  the 
judgment  in  favor  of  his  comakers 
and  coindorsers  as  an  adjudication 
in  bar  of  the  bank's  claims.  The 
second  and  third  causes  of  action 
set  forth  in  the  bank's  cross  peti- 
tion in  the  present  case  are  upon  the 
notes  involved  in  the  two  cases 
mentioned.  Upon  the  trial  of  the 
present  case  it  was  stipulated  that 
the  original  actions  upon  the  brick- 
yard notes  should  be  consolidated 
with  this  case.  The  bank  contends 
that  the  judgments  in  those  actions 
are  not  conclusive  of  Hildreth's  non- 
liability, because  it  does  not  appear 
that  the  judgments  were  founded 
upon  a  defense  that  was  not  person- 
al to  the  prevailing  defendants.  One 
defense  pleaded  was  that  the  notes 
-were  delivered  to  the  bank  merely 
to  evidence  its  interest  in  the  brick- 
yard property,  it  having  released  its 
claim  thereto,  and  that  the  notes 
-were  without  consideration  and 
were  never  intended  to  be  enforced. 
The  other  defense  was  that,  after 
the  delivery  of  the  notes,  the  mak- 
ers and  indorsers  surrendered  to  the 
ban!:  all  claim  to  the  brickyard 
property,  and  that  the  bank  there- 
upon released  them  from  any  and 
all  liability  upon  the  notes.  Ibid. 
Each  of  these  defenses  was  a  de« 


Judffmeiit— In 
f«,vor  of  some 
obUirorfi— 
4e  #«■(<«  to 
merits. 


fense  upon  the  merits,  and  was  not 

a  defense  personal 
to  the  pleaders.  If 
the  first  defense 
was  established, 
there  was  never 
any  liability  upon  the  notes.  If  the 
notes  were  delivered  merely  to  evi- 
dence the  interest  of  the  bank  in 
the  property,  and  with  the  under- 
standing that  they  were  not  to  be 
enforced,  there  was  no  liability 
either  on  the  part  of  Hildreth  or  the 
other  makers  and  indorsers.  If  the 
plea  of  release  was  established,  all 
the  makers  and  indorsers  were  re- 
leased. If  the  brickyard  property 
was  surrendered  to  the  bank  in 
consideration  of  the  release  of  the 
defendants  in  the  actions  on  the 
notes,  it  was  a  satisfaction  and  pay- 
ment. The  release  of  those  makers 
and  indorsers  also  released.  Hil- 
dreth. Scofield  v.  Clark,  48  Neb. 
711,  67  N.  W.  754;  Huber  Mfg.  Co. 
V.  Silvers,  85  Neb.  760,  138  Am.  St. 
Rep.  689,  124  N.  W.  148. 

It  is  also  contended  that  Hildreth 
is  estopped  to  plead  his  nonliability 
on  the  notes,  because  at  the  time  the 
Gaits  purchased  stock  in  the  bank 
its  records  indicated  that  he  was 
liable  thereon,  and  that  he  so  repre- 
sented.   The  action  upon  the  notes 
is  brought  by  the  bank.    This  is 
not  an  action  by  the  Gaits  to  re- 
cover for  misrepresentation  in  the 
sale  of  the  stock.    Facts  constituting 
an  estoppel  operat- 
ing  in  favor  of  the  Sf  tlvor  of 
bank  were   neither  ;l!;?"5il A® 
pleaded  nor  proved. 
It  follows  that  the  former  adjudica- 
tions released  Hildreth  from  liabil- 
ity on  the  brickyard  notes. 

Except   as  herein   modified,   the 
judgment  of  affirmance  is  adhered 
to. 
Former  opinion  modified. 
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ANNOTATION. 


Judgment  in  favor  of  less  tiiail  all  parties  to  contract  as  bar  to  action  against 

other  parties. 


I.  Introductory,  124. 
II.  View  that  judgment  is  bar,  124. 
III.  View  that  judgment  is  not  bar,  125. 

J.  Introductory, 

This  note,  in  discussing  the  effect 
of  a  judgment  in  favor  of  less  than  all 
of  the  parties  to  a  contract  as  a  bar 
to  a  subsequent  action  against  the 
other  parties,  is  confined  to  a  discus- 
sion of  the  effect  of  such  a  judgment 
as  an  adjudication  or  estoppel.  The 
effect  of  the  adjudication,  considered 
merely  as  a  release  of  one  of  the  par- 
ties to  a  joint  obligation,  is  not  in- 
cluded. 

The  effect  of  a  judgment  against 
less  than  all  of  the  parties  to  a  con- 
tract, as  a  bar  to  an  action  against 
the  other  parties,  is  discussed  in  the 
note  in  1  A.L.R.  1601. 

*     JI,  View  that  judgment  is  Mr. 

In  some  jurisdictions  it  is  held  that. 
If  an  action  is  brought  against  less 
than  all  of  the  parties  to  a  contract 
and  a  judgment  is  rendered  in  their 
favor,  it  is  available  as  an  adjudica- 
tion of  the  merits  in  favor  of  the  other 
parties  to  the  contract,  and  bars  an 
action  against  them  for  the  same 
cause  of  action.  Taylor  v.  Sartorious 
(1908)  130  Mo.  App.  23,  108  S.  W. 
1089;  Townsend  v.  Riddle  (1822)  2  N. 
H.  448;  Reynolds  v.  Pittsburgh,  C.  & 
St.  L.  R.  Co.  (1876)  29  Ohio  St.  602; 
Brown  v.  Johnson  (1857)  13  Gratt. 
(Va.)  644;  Spencer  v.  Dearth  (1870) 
43  Vt.  98.  See  dictum  in  Hill  v.  Morse 
(1873)  61  Me.  541.  And  see  the  re- 
ported case  (Galt  v.  Hildreth,  ante, 
114). 

In  Brown  v.  Johnson  (1857)  13  Gratt. 
(Va.)  644,  it  was  held  that  a  judgment 
on  the  merits  in  favor  of  one  joint 
obligor  on  a  bond  was  conclusive 
in  favor  of  the  other,  the  court  say- 
ing: "If  a  verdict  and  judgment  for 
the  plaintiff  against  one  of  several 
who  are  jointly  bound  may  be  ad- 
mitted in  evidence  in  an  action  against 
another  as  a  bar,  it  would  seem  to 


be  a  necessary  corollary  (if  the  de- 
duction be  not  a  fortiori)  tha,t  a  ver- 
dict and  judgment  against  the  plain- 
tiff in  the  former  action,  upon  an  issue 
going  to  the  merits  and  ascertainins: 
that  the  plaintiff  never  had  any  cause 
of  action  against  that  defendant, 
would  be  admissible  as  a  bar  to  a 
subsequent  action  against  another  so 
jointly  bound." 

In  Taylor  v.  Sartorious  (1908)  180 
Mo.  App.  23,  108  S.  W.  1089,  it  ap- 
peared that  an  action  was  brought 
against  some  members  of  a  partner- 
ship on  a  firm  contract,  and  the  de- 
fendants  had  judgment  therein.  It 
was  held  that  this  judgment  barred 
an  action  against  the  other  partners,, 
the  court  saying:  "If  respondent  re- 
covers from  appellant,  the  latter 
might  recover  contribution  from  her 
cosigners,  thereby  nullifying  the  ver- 
dict given  in  their  favor  in  respond- 
ent's suit  against  them." 

In  Spencer  v.  Dearth  (1870)  43  Vt. 
98,  a  judgment  in  favor  of  a  surety 
on  a  note  on  a  plea  of  payment  was 
held  to  be  conclusive  in  an  actiofti 
against  the  principal  maker.  The 
court  said:  "A  rule  that  would  not 
allow  a  judgment  in  favor  of  one  of 
the  makers  of  the  note,  upon  such  de- 
fense, as  a  legal  bar  to  a  recovery 
against  another  maker  of  the  same 
note,  would  compel  each  maker  of  the 
note,  in  a  suit  subsequently  tried 
against  him,  to  litigate  the  same  ques- 
tion or  questions  which  had  been  ad- 
judicated in  the  former  suit  or  suits, 
irrespective  of  the  former  adjudica- 
tion or  its  result,  by  which  the  plain- 
tiff would  have  had  the  advantage  of 
two  or  more  trials  in  different  suits, 
but  of  the  same  matter,  and  if  he 
should  finally  prevail  against  one  of 
such  makers  he  would  have  had  only 
one  trial  and  judgment  upon  the  mat- 
ters involved." 

In  Reynolds  v.  Pittsburgh,  C.  &  St. 
L.  R.  Co.  (1876)  29  Ohio  St.  602,  it  ap- 
peared that  a  joint  contract  for  the 
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carriage  of  goods  was  made  by  two 
railroad  companies.  The  shipper  sued 
one  of  them  for  a  breach,  and  the  de- 
fendant had  judgment.  It  was  held 
that  the  adjudication  barred  a  subse- 
quent action  against  both. 

In  Townsend  v.  Riddle  (1822)  2  N. 
H.  448,  a  judgment  in  favor  of  one  of 
two  makers  of  a  joint  and  several  note 
was  held  to  bar  an  action  against 
the  other. 

But  if  the  defense  is  one  personal 
to  the  party  first  sued,  the  judgment 
in  his  favor  does  not  inure  to  his  co- 
obligors.  Rocky  Mount  Loan  &  T.  Go. 
V.  Price  (1904)  103  Va.  298,  49  S.  E. 
73.  In  that  case  it  appeared  that  one 
joint  obligor,  sued  separately,  pre- 
vailed on  a  plea  of  non  est  factum. 
The  court  said:  "The  rights  of  the 
obligee  and  the  liability  of  the  other 
obligors  were  not  affected  by  the  fact 
that  the  name  of  one  of  the  obligors 
may  have  been  forged.  The  plea  of  non 
est  factum  bars  the  action  only  as  to 
him  who  pleads  it^  and  does  not  affect 
the  liability  of  the  other  defendants 
in  a  case  like  this.'' 

So,  in  Hill  v.  Morse  (1873)  61  Me. 
541,  it  was  held  that  a  person  seeking 
the  benefit  of  a  judgment  in  favor  of 
a  co-obligor  must  show  that  it  was 
rendered  on  grounds  which  were  not 
personal  to  the  then  defendant.  The 
court  said:  "There  is  no  doubt  that 
if  any  fact  was  necessarily  decided  for 
the  defendant  in  the  former  suit, 
which  would  be  as  well  a  defense  to 
this  defendant,  that  the  plaintiff  in 
this  suit,  when  it  is  shown,  would  be 
estopped  by  it.  But  while  it  appears 
in  this  case  that  the  former  action 
was  tried  upon  the  plea  of  the  general 
issue,  it  does  not  appear  upon  what 
ground  of  defense,  under  that  plea, 
the  verdict  and  judgment  were  ren- 
dered. There  is  no  evidence  intro- 
duced to  show  that  the  defendant  pre- 
vailed upon  any  facts  which  went  to 
the  merits  of  the  case,  or  wer^  an  ex- 
tinguishment of  the  cause  of  action, 
or  that  the  facts  involved  in  that  judg- 
ment were  such  as  would  be  available 
to  the  defendant  as  a  bar  to  this  ac- 
tion if  the  same  were  proved  here. 
Non  constat,  that  the  former  defend- 
«ant  may  not  have  prevailed  upon  some 


personal  defense,  such  as  infancy  or 
many  others  allowable  under  the  gen- 
eral issue,  which  could  not  be  avail- 
able to  the  present  defendant."  See 
to  the  same  effect,  Phillips  v.  Ward 
(1863)  2  Hurlst.  &  C.  717,  159  Eng. 
Reprint,  297,  33  L.  J.  Exch.  N.  S.  7,  9 
Jur.  N.  S.  1182,  9  L.  T.  N.  S.  845,  12 
Week.  Rep.  106. 

///.  View  that  judgment  is  not  har. 

In  several  jurisdictions  the  view  ob- 
tains that  a  judgment  in  favor  of  less 
than  all  of  the  parties  to  a  contract 
does  not  bar  an  action  against  the 
others  on  the  same  cause  of  action. 
Larison  v.  Hager  (1890)  44  Fed.  49; 
McLelland  v.  Ridgeway  (1847)  12  Ala. 
482;  State  Bank  v.  Robinson  (1853)  13 
Ark.  214;  Owingsville  &  Mt.  S.  Tump. 
Road  Co.  V.  Hamilton  (1899)  21  Ky. 
L.  Rep.  815,  53  S.  W.  5;  Lindsay  v. 
Gager  (1896)  11  App.  Div.  93,  42  N. 
Y.  Supp.  851.  And  see  Eastman  v. 
Winship  (1833)  14  Pick.  (Mass.)  44. 
Compare  Hunt  v.  Terril  (1831)  7  J.  J. 
Marsh.  (Ky.)  67;  French  v.  Neal 
(1833)  24  Pick.  (Mass.)  55. 
.  In  Larison  v.  Hager  (1890)  44  Fed. 
49,  it  appeared  that. a  firm  made  a  con- 
tract for  the  purchase  of  land.  An  ac- 
tion was  brought  thereon  against  all 
the  partners,  but  only  two  were 
served.  On  the  trial  judgment  was 
rendered  for  the  defendants.  In  a 
subsequent  action  against  another 
partner,  it  was  held  that  the  judgment 
was  not  available  to  him  as  a  bar. 
The  court  said:  "There  is  no  privity 
between  Hager  and  the  defendants 
sued  in  the  judgment  pleaded  by  him 
in  bar,  so  that  he  can  take  advantage 
of  it.  As  a  general  rule  a  judgment 
will  not  operate  as  an  estoppel  unless 
the  benefit  derived  from  it  is  mutual ; 
that  is,  a  judgment  cannot  be  used  as 
evidence  against  a  person  when  the 
opposite  verdict  would  not  have  been 
evidence  for  him.  In  the  record  of 
the  judgment  pleaded  by  Hager  the 
parties  thereto  are  not  the  same  as  in 
this  case,  and  he  is  not  prejudiced, 
and  can  derive  no  advantage  by  it.  If 
Larison  had  succeeded  in  the  suit 
in  Dakota,  and  obtained  judgment 
against  Wilbur  and  Nickeus,  he  could 
not  enforce  it  against  Hager,  who  was 
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not  within  the  jurisdiction,  and  was 
not  served  with  process." 

In  McLelland  v.  Ridgeway  (1847) 
12  Ala.  482,  it  was  held  that  a  judg- 
ment in  favor  of  one  partner  on  a  de- 
fense of  payment  did  not  work  an  es- 
toppel in  favor  of  the  other  partner. 

In  Qwingsville  &  Mt.  S.  Turnp.  Road 
Co.  V.  Hamilton  (1899)  21  Ky.  L.  Rep. 
815,  53  S.  W.  5,  it  appeared  that  a  con- 
tract with  a  turnpike  company  gave 
the  use  of  the  road  toll  free  to  the 
other  party  and  his  family.  After  the 
death  of  that  party  one  of  his  chil- 
dren defeated  an  action  for  tolls  on 
the  ground  that  the  contract  inured  to 
him  and  his  brothers.  It  was  held 
that  the  judgment  did  not  bar  a  like 
action  against  another  o2  the  children. 

In  Lindsay  v.  Gager  (1896)  11  App. 
Div.  93,  42  N.  Y.  Supp.  851,  it  ap- 
peared that  a  former  employee  of  a 
firm  sued  the  surviving  partner  to  re- 
cover for  services.  The  defendant  re- 
covered judgment.  It  was  held  that 
the  judgment  did  not  bar  a  claim 
against  the  estate  of  the  deceased 
partner,  the  court  saying:  "I  do  not 
see  how  the  individual  liability  of  0. 
A.  Gager  could  have  been  an  issue  in 
that  action.  The  question  there  was 
whether  the  firm  were  liable/' 


In  State  Bank  v.  Robinson  (1853)  13 
Ark.  214,  it  was  held  that,  where  sepa- 
rate actions  a^e  brought  against  the 
principal  and  a  surety  on  a  bond,  a 
judgment  in  favor  of  the  principal  is 
not  available  as  a  bar  of  the  action 
against  the  surety. 

In  Eastman  v.  Winship  (1833)  14 
Pick.  (Mass.)  44,  an  action  against 
the  maker  and  two  indorsers  of  a  note, 
it  was  held  that  a  third  indorser  was 
a  competent  witness,  the  court  say- 
ing: "He  will  be  still  liable  to  the 
plaintiff,  whether  he  recovers  judg- 
ment against  the  defendants  or  not; 
and  it  is  clear  that  the  judgment  in 
this  suit  cannot  be  given  in  evidence- 
in  an  action  against  the  witness." 

But  in  Hunt  v.  Terril  (1831)  7  J.  J. 
Marsh.  (Ky.)  67,  it  was  held  that  a 
judgment  in  favor  of  one  of  the  heirs 
of  a  warrantor  of  title  was  a  bar  to 
a  subsequent  action  against  another 
heir. 

In  French  v.  Neal  (1834)  24  Pick. 
(Mass.)  55,  it  was  held  that  a  judg- 
ment for  the  defendant  on  the  merits 
in  an  action  against  one  of  two  joint 
contractors,  the  nonjoinder  of  the 
other  not  being  pleaded  in  abatement, 
barred  an  action  for  the  same  cause. 
against  the  two  jointly.         W.  A.  S. 


JONES  &  COMPANY,  Plff.  in  Err., 

V. 

C.  W.  HANCOCK  &  SONS  at  al. 

Virginia  Supreme  Court  of  Appeals -^  June  10,  19 1^^ 
(117  Va.  511,  85  S.  E.  460.) 

AflSdavit  •—  verification  —  corporation  —  president  as  agent. 

1.  The  mere  fact  that  one  signing  an  affidavit  verifying  a  plea  of  a 
corporation  is  its  president  is  not  alone  sufficient  to  establish  agency, 
vdthin  the  provisions  of  a  statute  requiring  the  affidavit  of  the  corpora- 
tion or  its  agent. 

[See  note  on  this  question  beginning  on  page  132.] 
Pleading  —  amendment  —  when  por-      as  to  show  a  proper  affidavit  to  the- 


mitted. 

2.  After  an  office  judgment  entered 
upon  a  declaration  and  supporting  af- 
fidavits has  become  final,  the  court  is 
without  power  to  admit  evidence  as  a 
basis  for  amending  the  pleading  so 


plea. 

[See  21  R.  C.  L.  575  et  seq.] 

Writ    —    service  on  corporation    — 
time. 

3.  Service  upon  the  president  in  the 
county  in  which  the  suit  was  brought 
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of   process   af^ainst   the    corporation  when  it  is  against  an  agent  of  the  cor- 

need  not  be  shown  to  have  been  ten  poration  or  in  a  county  or  corporation 

days  before  the  return  day  when  the  other  than  that  in  which  the  action  is 

statute    requires    such    service    only  brought. 


Error  to  the  Law  and  Chancery  Court  of  the  City  of  Norfolk  to  review 
a  judgment  in  favor  of  plaintiffs  in  an  action  brought  to  recover  the  price 
of  goods  alleged  to  have  been  sold  and  delivered  by  them  to  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Kenneth  S.  Jones  and  Wil-     ute  which  requires  the  aiHdavit  of 
llam  IL  Moreland  for  plaintiff  in  er- 
ror. 

Messrs.  Wingfield  &  Hoag  for  de- 
fendants in  error. 


Whittle,  J.,  delivered  the  opinion 
of  the  court : 

T^e  defendants  in  error,  part- 
ners, who  were  plaintiffs  below, 
brought  an  action  of  assumpsit 
against  the  plaintiff  in  error,  a  cor- 
poration, to  recover  the  price  of 
C9ods  alleged  to  have  been  sold  and 
delivered  by  the  plaintiffs  to  the 
defendant  at  its  request.  The  ac- 
count was  filed  v^rith  the  declaration, 
accompanied  by  the  affidavit  of  one 
of  the  plaintiffs,  made  in  accord- 
ance vdth  §  3286  of  the  Code,  and  an 
office  judgment  duly  entered  there- 
on. At  the  succeeding  term  of  the 
court,  on  June  17,  1914,  the  defend- 
ant appeared  and  filed  pleas  of  non- 
assumpsit  and  set-off,  whereupon 
the  office  judgment  was  set  aside. 
These  pleas  were  sworn  to  by  the 
president  of  the  corporation,  but  it 
does  not  appear  that  they  were  veri- 
fied by  any  agent  of  the  defendant 
as  required  by  §  3286. 

On  July  13,  1914,  the  court,  on 
motion  of  the  plaintiff,  struck  out 
the  pleas  because  they  were  not 
verified  by  such  affidavits  as  the 
statute  prescribed,  and  likewise 
sustained  the  plaintiffs'  motion  to 
annul  its  former  order  setting  aside 
the  office  judgment. 

It  is  quite  clear  under  the  decisions 
of  this  court  that  the  affidavit  of 
the  president  of  the  corporation,  in 
the  abflence  of  any  averment  there- 
in of  his  agency,  or  any  other 
evidence  on  the  subject,  is  not  a 
sufficient  compliance  with  the  stat- 


AlllclATlt— 

verification— 
(.  orporatlon— 
l>re«ld.ent    as 
aerent. 


the  plaintiff  or  hi. 
agent  to  the  plea. 
In  other  words,  the 
fact  that  affiant  is 
president  does  not, 
per  se,  import  such  agency.  Refer- 
ence to  decisions  of  this  court  on  the 
subject  obviates  the  necessity  for 
further  discussion.  Merriman  Co. 
V.  Thomas,  103  Va.24,48  S.E.490; 
Taylor  v.  Sutherlin-Meade  Tobacco 
Co.  107  Va.  787,  14  L.R.A.(N.S.) 
1135,  60  S.  E.  1S2;  Clement  v. 
Adams  Bros.-Paynes  Co.  113  Va. 
547,  75  S.  E.  294. 

The  effect  of  the  court's  ruling  in 
striking  out  the  defendant's  pleas 
was  to  reinstate  the  office  judgment 
and  by  force  of  the  statute,  §  3237, 
it  became   final   on   July    1,    1914, 
which  was  the  fifteenth  day  of  the 
term.    Grigg  v.  Dalsheimer,  88  Va. 
508,   510,   13   S.  E.  993;   Price  v. 
Marks,   103  Va.  18,  48  S.  E.  499. 
After  that  time  the  court  was  with- 
out power  to  admit 
evidence  as  the  ba-  Tm^nd^Sf^t- 
sis    for     amending  ^^^^J^^^' 
the   pleadmgs,   and 
rightly  so  held.    Enders  v.  Burch,. 
15  Gratt.  64. 

Objection  was  made  to  the  service 
and  return  of  the  original  summons 
in  the  case,  because  it  did  not  show 
that  it  was  served  on  an  agent  and ' 
ten   days   before   the   return    day. 
Code,  §§  3225,  3227. 

The  record  does  show  that  the  de- 
fendant is  a  corporation  and  that 
the  writ  was  served  on  its  president 
in  the  city  of  Norfolk  where  he  re- 
sides. By  §  3225,  process  against  a 
corporation  is  required  to  be  served 
on  the  president  if  he  is  in  the 
county  or  corporation  wherein  the 
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action  is  brought.    And  by  §  3227, 

wnt-ervice  o»  process  is  Only  re- 
corporation—  Quired  to  be  served 
"™*-  ten  days  before  the 

return  day  when  service  is  on  an 
agent,  or  in  a  county  or  corporation 
other  than  that  in  which  the  action 
is  brought. 

In  this  instance,  as  observed,  the 
service  was  not  on  an  agent  or  in 
another  county  or  corporation. 
Hence,  service  at  any  time  before  or 
on  the  return  day  was  sufficient. 

The  remaining  assignments  are 
without  merit  and  do  not  call  for 
special  notice. 

The  judgment  of  the  Court  of 
Law  and  Chancery  of  the  city  of 


Norfolk  is  plainly  right  and  must 
be  affirmed. 

NOTE. 

The  necessity  of  showing  the  au- 
thority or  qualifications  of  affiant  in 
an  affidavit  made  in  behalf  of  a  cor- 
poration is  the  subject  of  the  annota- 
tion beginning  at  page  132.  The 
view  taken  in  the  reported  case  (Jones 
&  Co.  V.  Hancock,  ante,  126),  that 
the  mere  fact  that  one  signing  the  af- 
fidavit is  an  officer  of  that  corporation 
is  not  alone  sufficient  to  establish  his 
agency  or  authority  to  make  the  affi- 
davit, is  supported  by  other  cases 
cited  at  page  134  of  that  annotation. 


W.  O.  WAKELY,  for  Use  of  R.  A.  Wakely,  et  al., 

v. 

SUN  INSURANCE  OFFICE  of  London,  England,  Appt 

Pennsylvania  Supreme  Court -^  July  1,  191^» 
(246  Pa.  268,  92  Atl.  136.) 

AflSdavit  —  by  agent  —  necessity  of  showing  authority. 

1.  An  affidavit  of  defense  to  an  action  on  an  insurance  policy,  made 
by  the  state  agent  of  the  insurance  company,  is  insufficient,  which  fails 
to  show  why  it  was  not  made  by  an  officer  of  the  corporation,  and  that 
the  agent  had  special  knowledge  of  the  facts,  or  information  and  belief, 
and  expectation  to  be  able  to  prove  them. 

[See  note  on  this  question  beginning  on  page  132.] 

Pleading  —  action  on  policy  —  affi- 
davit of  defense. 

2.  An  affidavit  of  defense  to  an  ac- 
tion on  an  insurance  policy  which 
merely  states  wilful  overvaluation  of 
the  property  insured,  without  stating 
any  facts  tending  to  support  such  aver- 
ment, is  insufficient. 

[See  14  R.  C.  L.  1050.] 

—  proofs  of  loss  —  satisfactory. 

3.  The  mere  statement  in  an  affi- 
davit of  defense  to  an  action  on  an 
insurance  policy,  that  the  proofs  of  loss 
were  not  satisfactory,  is  not  sufficient 
where  the  statement  avers  the  furnish- 
ing of  proofs  of  loss  agreeably  to  the 
terms  of  the  policy. 

[See  14  R.  C.  L.  1337,  14C3.] 

Insurance  -^  waiver  of  objection  to 
proofs. 

4.  Delay  for  eight  months  in  object- 


ing to  the  proofs  of  loss  under  an  in- 
surance policy  waives  such  objection. 
[See  14  R.  C.  L.  1351.] 

Pleading  —  failure  to  produce  books. 

5.  An  affidavit  of  defense  to  an  ac- 
tion on  an  insurance  policy  because  of 
failure  to  produce  books  and  papers  is 
insufficient  if  they  are  not  alleged  to 
relate  to  the  insurance  involved. 

[See  14  R.  C.  L.  1340;  21  R.  C.  L. 
464  et  seq.] 

—  insurance  —  successive  fires. 

6.  An  affidavit  of  defense  to  an 
action  on  an  insurance  policy,  setting 
up  that  a  portion  of  the  property  was 
destroyed  by  a  fire  subsequent  to  that 
for  which  claim  is  made,  is  insufficient 
if  the  statement  of  claim  avers  that  no 
claim  was  made  for  property  destroyed 
by  the  second  fixe. 

—  based  on  idle  gossip. 

7.  An  affidavit  of  defense  made  by 
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the  state  agent  of  an  insurance  com-  the  building,  which  was  based  simply 

pany  to  an  action  on  a  policy  of  fire  on  the  idle  gossip  of  the  village,  is  in- 

insurance   setting   up   concealment   of  sufficient, 
material  facts  concerning  the  value  of         [See  14  R.  C.  L.  1050.] 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Tioga  County  in  favor  of  plaintiff,  for  want  of  sufficient  affidavit  of 
defense,  in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on 
a  fire  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Dunsmore  &  Edwards,  for     tion,   all   books   of  accounts,   billa. 


appellant: 

Where  an  affidavit  of  defense  is 
based  upon  information  and  belief  of 
matters  not  within  the  knowledge  of 
the  affiant,  the  affiant  must  not  only 
aver  the  information,  but  his  belief  in 
the  truth  of  it,  and  his  belief  in  his 
ability  to  prove  the  same  at  the  trial 
of  the  cause. 

Endlich,  Affidavits  of  Defense,  §§ 
342,  363,  364;  Black  v.  Halstead,  39 
Pa.  64;  Newbold  v.  Pennock,  154  Pa. 
591,  26  Atl.  606;  Tilli  v.  Vandegrift,  18 
Pa.  Super.  Ct.  487;  Moore  v.  Susque- 
hanna Mut.  F.  Ins.  Co.  196  Pa.  30,  46 
Atl.  266;  Barker  v.  Fairchild,  168  Pa. 
246,  31  Atl.  1102;  Leibersperger  v. 
Reading  Sav.  Bank,  80  Pa.  581; 
Thompson  v.  Clark,  56  Pa.  33;  Mc- 
Pherson  v.  Allegheny  Nat.  Bank,  96 
Pa.  139 ;  Kaufman  v.  Cooper  Iron  Min. 
Co.  105  Pa.  542. 

Messrs.  Chester  H.  Ashton,  Walter 
Sherwood,  and  Edward  H.  Owlett,  for 
appellee : 

The  affidavit  of  defense  is  clearly,  in- 
sufficient. 

Griel  v.  Buckius,  114  Pa.  190,  6  Atl. 
153;  Bushong  v.  Edwards,  52  Pa. 
Super.  Ct.  376;  Cummins  v.  German 
American  Ins.  Co.  197  Pa.  61,  46  Atl. 
902. 

Mestrezaty  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  judg- 
ment entered  by  the  court  below,  for 
want  of  a  sufficient  affidavit  of  de- 
fense, in  an  action  on  a  policy  of 
fire  insurance  on  a  building  and  its 
contents. 

The  affidavit  avers  substantially 
that:  (1)  The  plaintifif  concealed 
and  misrepresented  a  material  fact 
concerning  the  value  of  the  build- 
ing; (2)  the  plaintiff  has  not  fur- 
nished satisfactory  proofs  of  loss; 
(3)  the  plaintifif  has  refused  and 
neglected  to  produce  for  examina*- 

3  iV«Li.R."9. 


invoices,  and  other  vouchers,  at 
Knoxville ;  and  (4)  the  property  de- 
scribed in  the  policy  was  but  par- 
tially destroyed  January  11,  1912, 
and  was  further  destroyed  by  a  later 
fire,  notice  of  which  was  not  given 
to  the  defendant  nor  claim  made  for 
insurance  under  the  contract. 

1.  The  alleged  misrepresentation 
and  concealment  is  as  to  the  value 
of  the  building;  the  aflfidavit  aver- 
ring that  it  was  not  of  the  value  of 
$2,000,  at  which  it  was  insured,  and 
vrais  not  worth  more  than  $1,500, 
and  that  plaintiff  thereby  obtained 
insurance  in  excess  .of  that  which 
he  otherwise  would  have  been  able 
to  secure  had  the  defendant  knovra 
the  true  value  of  the  building,  and 
therefore  the  policy  is  void.  There 
are  no  facts  stated  in  the  affidavit 
from  which  the  court  could  deter- 
mine the  truth  of  the  alleged  con- 
cealment and  misrepresentation. 
The  affidavit  does  not  disclose  what 
the  plaintiff  said,  to  whom  the  value 
was  stated,  nor  when  the  misrepre- 
sentation was  made.  The  conceal- 
ment and  misrepresentation  are 
based  on  the  fact  that  the  building 
was  insured  for  $2,000,  and  the  4<^ 
f endant's  allegation  that  the  plain- 
tiff knew  it  was  not  worth  that 
amount.  Why  does  the  defend- 
ant's agent,  making:  the  affidavit, 
aver  that  the  plaintiff  knew  the 
house  was  not  of  its  insured  value? 
He  gives  no  facts  from  which  the 
court  or  a  jury  could  find  the  plain- 
tiff had  such  knowledge.  There  is 
no  averment  in  the  affidavit  of  any 
declaration  or  act  on  the  part  of  the 
plaintiff  which  discloses  such  knowl- 
edge. There  is  nothing  in  the  affi- 
davit te  show  that  the  house  was 
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not  worth  $2,000  when  it  was  in- 
sured, or  that  the  plaintiff  knew  or 
believed  it  was  not  of  that  value, 
save  the  simple  declaration  of  the 
affiant,  who  does  not  aver  that  he 
has  any  knowledge  of  the  value  of 
the  property,  nor  that  he  believes 
his  statement  to  be  true  or  expects 
to  prove  it.  The  building  was  in 
existence  at  the  time  it  was  in- 
sured; presumably  was  seen  and 
examined  by  the  defendant's  agent, 
who  had  every  opportunity  to  ascer- 
tain, and  presumably  did  ascertain, 
its  insurable  value.  In  the  absence 
of  an  averment  of  specific  facts  dis- 
closing concealment  and  misrepre- 
sentation by  the  plaintiff  as  to  the 
value  of  the  house  at  the  date  of 
the  insurance,  the  simple  statement 

by  the  affiant  that  it 
action "^oiT  was    not    of    that 

if?  aSJl^Jt?**^*   value,  and  the  plain- 

of  defense.  j.»j»   ^  -j.     •      —    x 

tifr  knew  it,  is  not 
sufficient  to  prevent  judgment. 

2.  The  affidavit  avers  that  the 
plaintiff  has  not  furnished  defend- 
ant satisfactory  proofs  of  loss  of  the 
items  of  merchandise  contained  in 
the  policy.  The  fire  occurred  on 
January  11, 1912,  and  the  plaintiffs 
statement  avers  '*that  on  February 
1st  the  assured,  W.  O.  Wakely,  fur- 
nished the  defendant  company  with 
a  particular  statement  of  said  loss, 
under  oath  agreeable  to  the  terms  of 
said  policy,  and  had  previously  noti- 
fied defendant's  agent  at  Elkland, 
Pennsylvania,  of  the  fire  on  January 
12,  1912." 

The  affidavit  does  not  deny  this 
averment,  but  simply  alleges  that 
the  proofs  were  not  satisfactory.   It 

does  not  avei*  that 

iSSTtT/ficroir     they    do   not    meet 

the  requirements  of 
the  policy,  which  is  specifically  al- 
leged in  the  statement.  It  does  not 
specify  wherein  the  proofs  fur- 
nished are  not  satisfactory,  nor  does 
it  aver  that  the  defendant  had  sug- 
gested to  the  plaintiff  that  the 
proofs  are  unsatisfactory,  or  where- 
in they  are  not  satisfactory.  The 
proofs  of  loss  were  delivered  to  the 
defendant  within  the  time  stipulat- 
ed in  the  policy,  and,  as  we  must 


assume,  in  good  faith,  as  a  compli« 
ance  with  the  provisions  of  the  pol- 
icy, and  it  was  the  duty  of  the  com- 
pany to  give  immediate  notice  to  the 
assured  of  its  objection  to  the  proofs, 
pointing  out  the  defects,  etc.  (Gould 
V.  Dwelling  House  Ins.  Co.  134  Pa. 
570,  19  Am.  St.  Rep.  717,  19  Atl. 
793) ;  an(},  if  the  company  neglected 
to  do  so,  its  silence  will  be  held  a 
waiver  of  such  defects  in  the  proof, 
and  they  must  be 
considered  as  hav-  wnw"of~ 
ing  been  duly  made  t^li^J'/J^^  *•* 

J-  7  1^        proof*. 

according  to  the 
conditions  of  the  policy  (Girard  L. 
Ins.  Annuity  &  Trust  Co.  v.  New 
York  Mut.  L.  Ins.  Co.  97  Pa. 
15;  iEtna  F.  Ins.  Co.  v.  Tyler, 
16  Wend.  385,  30  Am.  Dec.  90) . 
The  first  notice  the  plaintiff  had 
that  the  proofs  were  not  satis- 
factory, so  far  as  the  record  dis- 
closes, was  contained  in  the  affidavit 
of  defense  filed  eight  months  after 
the  proofs  were  furnished.  If  they 
were  defective  or  not  in  conformity 
with  the  policy,  it  was  then  too  late 
to  assert  the  fact. 

3.  The  affiant  further  avers  that, 
since  the  fire,  the  plaintiff  has  re- 
fused to  produce  for  examination 
"all  books  of  account,  bills,  invoices, 
and  other  vouchers,  or  certified 
copies  thereof,  if  the  originals  be 
lost,"  whereby  the  policy  became 
void.  It  is  not  averred  that  the 
books  of  account,  etc.,  were  neces- 
sary to  enable  the  company  to  make 
a  defense  to  an  action  on  the  policy. 
We  must  assume  that  the  notice  or 
request  to  produce  the  books,  etc., 
was  substantially  in  the  language 
used  in  the  affidavit,  and,  if  so,  it 
was  entirely  too  indefinite  to 
charge  the  plaintiff  with  neglect  in 
declining  to  comply  with  the  re- 
quest. The  affidavit 
does  not  aver  that  !2f|*^*"*7 
the  books  desired  produce  book«. 
by  the  defendant 
and  refused  by  the  plaintiff  related 
to  the  insurance  out  of  which  this 
controversy  arises,  and,  under  the 
well-settled  rule,  no  such  intend- 
ment can  be  made.  We  must  assume 
that  the  affiant  stated  the  case  in 
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his  favor  as  strongly  as  he  coirid, 
and  therefore  that  he  could  not 
truthfully  aver  in  the  affidavit  of 
defense  that  the  books,  etc.,  which 
the  plaintiff  refused  to  produce, 
were  those  relating  to  this  insur- 
ance. The  plaintiff  was,  of  course, 
justified  in  declining  to  furnish  any 
other  books  or  papers  for  the  de- 
fendant's inspection. 

4.  The  fourth  and  last  defense,  as 
averred  in  the  affidavit,  is,  that  the 
property    described    in    the   policy 
"was  not  wholly  destroyed  on  Janu- 
ary 11, 1912,  as  alleged  in  the  plain- 
tiff's statement  of  claim,  but  was 
only    partially    destroyed    at    that 
date,  and  was  further  destroyed  by 
a  subsequent  fire  in  the  same  prem- 
ises, notice   of   which   said   subse- 
quent fire  was  never  given  to  the  de- 
fendant by  the  said  plaintiff,  nor 
any  claim  made  for  insurance  under 
said  contract   of  said   defendant," 
and    that    "defenidant    avers    and 
expects  to  be  able  to  prove  that 
the  amount  of  personal   property 
burned  (in  the' fire  of  January  11th) 
was  not  $3,792.11,  as  averred  in  the 
plaintiff's  statement,  but  of  a  much 
less    value,   the   exact   amount   of 
which  affiant  is  unable  to  state." 
This  averment  is  clearly  defective. 
The  statement  of  claim  does  not  al- 
lege that  the  property  was  wholly 
destroyed  by  the  fire   of   January 
11th,  which  occasioned  the  loss  sued 
for,  but  that  "a  fire  occurred,  to- 
tally destroying  the   buildings   in- 
sured under  said  policy,  and  a  large 
part  of  the  merchandise  covered  by 
said    policy  was  destroyed."    The 
items    of   merchandise   totally   de- 
stroyed,   and    those    which    were 
damaged,  but  not  totally  destroyed, 
by  the  fire  of  January  11th,  are  set 
forth  in  the   statement,  and   it  is 
averred  therein,  and  not  denied  in 
the  affidavit  of  defense,  that  the  de- 
fendant, by  its  §tate  agent,  A.  D. 
Lundy,  agreed  to  the  estimated  loss 
on  the  damaged  goods.    If  it  be  con- 
ceded that  there  was  a  subsequent 
fire  and  it  destroyed  some  of  the 
inerchandise     insured^     as     affiant 


— >tn«iiraiic< 
•uccesslTe 


avers,  it  does  not  follow  that  the 
loss  in  the  subse- 
quent fire  is  claimed 
in  this  suit,  but  pre- 
cisely the  opposite  inference  arises, 
in  view  of  the  averment  in  the  affi- 
davit that  notice  of  the  subsequent 
fire  was  not  given  the  defendant, 
nor  any  claim  made  for  insurance 
under  the  policy.  The  defendant, 
therefore,  is  not  injured,  and  sets 
up  no  legal  defense  to  the  claim  in 
suit,  if  this  averment  of  its  affi- 
davit be  taken  as  verity.  It  should 
be  observed  that,  except  as  attacked 
inferentially  in  this  part  of  the  affi- 
davit of  defense,  the  particular 
items  of  merchandise  destroyed  and 
the  value  thereof,  as  set  out  in  the 
statement  of  claim,  are  not  specific- 
ally challenged,  and,  as  above  sug- 
gested, the  loss  on  the  damaged,  but 
not  totally  destroyed,  items,  is  ad- 
mitted by  the  defendant's  agent. 
The  general  averment,  therefore, 
that  defendant  expects  to  be  able  to 
prove  that  the  personal  property 
destroyed  was  worth  much  less  than 
$3,792.11,  does  not  sufficiently  meet 
the  positive  and  specific  averment  of 
the  loss  of  the  items  set  out  in  the 
statement. 

The  company's  state  agent,  who 
makes  the  affidavit  of  defense,  does 
not,  so  far  as  the  affidavit  dis- 
closes, do  so  on  his  personal  knowl- 
edge of  the  matters  therein  averred, 
and  he  does  not  aver  that  the  affir 
davit  is  made  upon  information, 
nor  that  he  believes  the  loss  caused 
by  the  fire  is  what  he  alleges.  If  he 
had  such  information,  he  does  not 
disclose  the  fact  nor  its  source,  and 
if  it  were  simply  the  idle  gossip  of 
the  village,  as  it  may  be,  so  far  as 
the  affidavit  shows, 

it    would    certainly  ri;rj*.:rp. 
not  be  a  sufficient 
reason  to  warrant  the  court  in  re- 
fusing judgment. 

The  affidavit  of  defense  is  made 
by  A.  D.  Lundy,  who  swears  that 
"he  is  the  state  agent  for  the  state 
of  Pennsylvania,"  of  the  defendant 
corporation.  He  does  not  aver  that 
he  has  personal  knowledge  of  the  al- 
leged facts  set  out  in  the  affidavit^ 
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nor  that,  as  an  officer  of  the  com- 
pany, his  duties  require  him  to  have 
knowledge  of  such  matters,  but  that 
it  is  his  duty  to  make  the  affidavit  of 
defense,  ^^nasmuch  as  no  officers  of 
the  company  better  able  to  do  so  are 
resident  within  the  state  of  Penn- 
sylvania." This  may  be  true,  and 
yet  he  may  not  be  the  proper  officer 
to  make  the  affidavit,  nor  have  suffi- 
cient personal  knowledge  of  the  mat- 
ters alleged  to  be  a  defense  as 
would  warrant  the  averment  in  the 
affidavit  ''that  the  said  defendant 
has  a  full,  just,  and  true  defense  to 
the  whole  of  the  plaintiff's  claim." 
The  affidavit  avers  that  the  affiant 
is  the  state  agent  of  the  corporation, 
but  does  not  av6r  directly  that  he  is 
an  officer  of  the  corporation,  nor 
does  the  affidavit  disclose  that  he,  as 
an  officer,  is  acquainted  with  the 
facts,  and  therefore  could  swear  to 
them  positively  as  of  his  own  knowl- 
edge. If  an  affidavit  is  made  by  an 
agent  of  a  corporation,  it  should 
aver  why  it  is  not  made  by  an  officer 
of  the  corporation  (Citizens'  Natu- 


ral Gas  Co.  V.  Waynesburg  Natural 
Gas  Co.  210  Pa.  137,  59  Atl.  822), 
and  the  agent  should  show  that  he 
has  special  knowledge  of  the  facts, 
if  the  affidavit  is  made  from  his 
personal  knowledge,  and  not  from 
information  and  belief.  If  a  party 
making  an  affidavit  does  not  have 
personal  knowledge  of  the  facts, 
the  established  form  is  for  the  affi- 
ant to  aver  that  he  is  informed,  be- 
lieves, and  expects  to  be  able  to 
prove  them.  In  the  case  at  bar  the 
affiant  does  not  disclose  what 
knowledge,  or  opportunities  for 
knowledge,  he  had  of  the  matters 
set  up  in  the  affidavit,  and  in  only 
one  instance  there- 
in does  he  aver  that  a5i*lne^.- 
he  is  informed,  be-  l^S.:?!,?!?''^*"* 
lieves,  and  expects 
to  be  able  to  prove  the  alleged  facts. 
A  careful  examination  of  the  affi- 
davit of  defense  does  not  disclose  a 
defense  to  the  plaintiff's  claim,  and 
therefore  the  learned  court  below 
was  right  in  making  the  rule  abso- 
lute and  entering  judgment  against 
the  defendant.    Judgment  affirmed. 


ANNOTATION. 


Necessity  of  showing  authority  or  qualification  of  aflBant  in  aflSdavit  made  in 

behalf  of  corporation. 


I.  In  general,      132. 
II.  View   that   authority   may   be    in- 
ferred   from    official    character, 
133. 

III.  View  that  authority  must  be  shown, 

134. 

IV.  Authority  shown  aliunde,  138. 

V.  Showing  that  affiant  is  the  officer  or 

agent  he  purports  to  be,  139. 
VI.  Necessity    of    showing    sources    of 
knowledge  or  information  of 
affiant: 

a.  Officers,  140. 

b.  Agents. or  attorneys,  141. 
VII.  Necessity  of   showing  that  affiant 

was  officer  at  the  time  the  trans- 
action arose,  143. 
VIII.  Necessity  of  showing  why  the  affi- 
davit was  not  made  by  the  party, 
or  an  officer  of  the  corporation, 
144. 

/.  In  general. 

When  an  affidavit  is  required  of  a 
corporation  there  must  be  some  show- 


ing that  it  is  made  on  behalf  of  the 
corporation. 

Thus,  an  affidavit  made  by  the  agent 
of  a  corporation,  that  an  appeal  bond 
executed  by  him,  apparently  on  behalf 
of  the  corporation,  was  in  fact  exe- 
cuted by  him  without  any  right  or  au- 
thority from  the  corporation,  was  held 
to  be  insufficient,  as  the  denial  must 
appear  to  be  the  act  of  the  corpora- 
tion, or  otherwise  it  might  happen 
that  a  stranger  would  deny  what  was 
admitted  by  the  real  party  in  inter- 
est ;  and,  therefore,  the  affidavit  should 
show  that  the  agent  had  authority 
from  the  company  to  make  the  denial. 
Barrett  Min.  Co.  v.  Tappan  (1873)  2 
Colo.  124. 

In  Phonoharp  Co.  v.  Stobbe  (1897) 
20  Misc.  698,  46  N.  Y.  Supp.  678,  it 
was  held  that  a  verification  of  the 
complaint  in  an  action  by  "a  foreign 
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corporation,  which  was  signed  by  an 
individual,  without  purporting  to  be 
an  officer  or  agent  of  the  corporation, 
was  a  mere  nullity. 

In  Orchard  v.  Smith  (1917)  —  Mo. 
--,  193  S.  W.  574,  it  was  held  that 
proceedings  on  behalf  of  a  corpora- 
tion, for  bringing  in  the  unknown 
heirs  to  the  property  in  question,  were 
insufficient,  where  the  affidavit  on  be- 
half of  the  corporation  was  made  by 
one  who  refrained  from  stating  that 
he  occupied  any  position  charging 
him  with  the  duty  of  ascertaining 
the  names  of  such  parties. 

And  in  Silver  Peak  Mines  v.  Han- 
chett  (1897)  80  Fed.  990,  the  court 
said  that  an  affidavit  for  an  attach- 
ment, which  was  headed :  "Silver  Peak 
Mine,  a  corporation,  the  plaintiff 
above  named,  by  M.  A.  Murphy,  its 
attorney,  being  duly  sworn,  says,"  was 
open  to  criticism,  and  that  the  form 
of  the  affidavit  of  the  complaint,  which 
was  headed:  "M.  A.  Murphy,  being 
duly  sworn  on  behalf  of  the  plaintiff 
in  the  above-entitled  action,"  was 
much  better;  but  held  that  the  point 
was  clearly  technieal,  and  went  simply 
to  the  form  and  not  to  the  substance 
of  the  affidavit,  the  true  interpretation 
being  that  the  affidavit  was  that  of 
the  attorney  for  the  corporation, 
which  was  sufficient. 

//.  View  that  authority  may  he  inferred 
from  official  character. 

In  some  cases,  a  showing  that  the 
affiant  is  an  agent  or  officer  of  the 
corporation  is  regarded  as  a  sufficient 
showing  of  authority  to  make  the  affi- 
davit. 

Alabama. — ^Birmingham  Realty  Co. 
V.  Barron  ^1907)  150  Ala.  232,  43  So. 
346. 

California. — Old  Settlers  Invest. 
Co.  V.  White  (1910)  158  Cal.  236,  110 
Pac.  922. 

District  of  Columbia. — Internation- 
al Seal  Co.  V.  Beyer  (1909)  33  App. 
D.  C.  172. 

Indiana. — Fremont  Cultivator  Co.  v. 
Fulton  (1885)  103  Ind.  393,  3  N.  E. 
135. 

Maine. — Casavant  &  C.  Co.  v.  Smith 
fl916)   115  Me.  168,  98  Atl.  577. 

Michigan. — Forbes  Lithograph  Mfg. 


Co.  V.  Winter  (1895)  107  Mich.  116,  64 
N.  W.  1053. 

Missouri. — ^Remington  Sewing  Mach. 
Co.  V.  Cushen  (1880)  8  Mo.  App.  528; 
White  Sewing  Mach.  Co.  v.  Betting 
(1893)  53  Mo.  App.  260. 

Nebraska. — Moline,  M.  &  S.  Co.  v. 
Curtis  (1893)  38  Neb.  520,  57  N.  W. 
161. 

New  Jersey. — New  Brunswick  S.  B. 
&  Canal  Transp.  Co.  v.  Baldwin  (1834) 
14  N.  J.  L.  440. 

Thus,  in  International  Seal  Co.  v. 
Beyer  (1909)  33  App.  D.  C.  172,  in- 
volving the  sufficiency  of  the  disclo- 
sure of  a  corporation  as  garnishee,  the 
court  said:  "We  think  it  may  be  pre- 
sumed, in  the  absence  of  evidence  to 
the  contrary,  that  the  secretary  and 
treasurer  of  a  corporation,  who  recites  ^ 
in  the  affidavit  that  he  is  secretary  or 
treasurer,  is  acting  for  the  corpora- 
tion, and  within  the  scope  of  his  au- 
thority." 

In  Old  Settlers  Invest.  Co.  v.  White 
(1910)  158  Cal.  236,  110  Pac.  922,  it 
was  held  that  where  the  statute  makes 
no  provision  as  to  who  shall  make  the 
affidavit  when  a  corporation  is  a  party 
to  a  chattel  mortgage,  and  it  does  not 
require  the  person  who  makes  it  for 
the  corporation  to  declare  on  oath  his 
official  position  or  relation,  it  is  suffi- 
cient if  the  affiant  is  described  as  sec- 
retary of  the  corporation,  in  the  in- 
troductory statement  describing  the 
person  who  made  the  affidavit. 

In  Fremont  Cultivator  Co.  v.  Ful- 
ton (1885)  103  Ind.  393,  3  N.  E.  136, 
an  affidavit  for  attachment  by  a  cor- 
poration, which  recited  that  affiant 
was  its  secretary,  was  held  sufficient^ 
as  the  recital  was  sufficient  evidence, 
prima  facie,  that  he  was  its  secre- 
tary, and,  being  such  secretary 
and  making  the  affidavit  as  such,, 
it  will  be  presumed  in  the  absence 
of  anything  to  the  contrary,  that 
he  made  the  affidavit  in  plaintiff's  be- 
half, under  a  statute  which  does  not 
require  a  sworn  statement  in  the  affi- 
davit that  affiant  is  agent,  attorney,  or 
officer  of  the  plaintiff,  and  makes  the 
affidavit  in  its  behalf. 

In  Casavant  &  C.  Co.  v.  Smith. 
(1916)  115  Me.  168,  98  Atl.  577,  un- 
der a  statute  prescribing  that  the  oath 
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required  for  the  arrest  of  a  debtor  on 
civil  process  may  be  made  by  an  agent 
or  attorney  of  the  creditor,  where  an 
affidavit  was  made  for  a  corporation 
creditor  by  one  who  described  him- 
self in  the  affidavit  as  "clerk  of  the 
corporation,  and  its  agent*  and  mana- 
ger," it  was  held  that  those  words  af- 
ford a  presumption  of  authority  to 
make  the  oath. 

And  an  affidavit  of  account,  in  a  suit 
in  a  justice's  court,  by  a  corporation, 
which  stated  that  the  affiant  was  the 
treasurer  of  the  corporation,  suffi- 
ciently showed  his  authority  to  make 
the  affidavit.  Forbes  Lithograph 
Mfg.  Co.  V.  Winter  (1895)  107  Mich. 
116,  64  N.  W.  1053. 

In  Remington  Sewing  Mach.  Co.  v. 
Cushen  (1880)  8  Mo.  App.  528,  where 
an  objection  was  made  to  an  affidavit 
in  a  replevin  suit  by  a  corporation, 
that  the  affiant  was  merely  described 
as  agent  for  plaintiff,  the  court  said: 
**It  is  undoubtedly  more  correct  that 
the  fact  of  agency  should  be  stated 
and  sworn  to,  instead  of  being  added 
thus  by  way  of  description,  but  the 
point  is  not  jurisdictional." 

In  White  Sewing  Mach.  Co.  v.  Bet- 
ting (1893)  53  Mo.  App.  260,  in  which 
it  was  held  that  a  recital  in  an  affida- 
vit, that  it  was  made  -by  affiant  "as 
agent  of  and  in  behalf  of"  a  corpora- 
tion, was  sufficient,  the  court  said : 
"The  better  reason  and  weight  of  au- 
thority make  it  sufficient,  if  it  appear 
with  reasonable  certainty  from  the  af- 
fidavit or  any  part  of  the  record  that 
the  affiant  acted  as  agent." 

Where  it  was  stated  in  the  body  of 
an  affidavit  for  garnishment  that  the 
affiant  was  president  of  the  corpora- 
tion, and  the  affidavit  was  signed  by 
him  with  the  abbreviation  "Pres."  aft- 
er it,  the  affidavit  was  sufficient.  First 
Nat.  Bank  v.  Graham  (1889)  —  Tex. 
App.  — ,  22  S.  W.  1101. 

In  Ex  parte  Sargeant  (1845)  17  Vt. 
426,  where  an  affidavit  for  a  body  exe- 
cution was  objected  to  on  the  ground 
that  there  was  no  evidence  that  the 
person  making  it  was  president  of  the 
corporation,  as  he  purported  to  be, 
the  court  said:  "We  have  only  to  say, 
there  is  no  evidence  that  he  was  not. 
The  clerk  who  issued  the  execution 


must  have  been  satisfied  as  to  his 
authority;  and  it  is  at  least  prima 
facie  to  be  taken  that  he  was  such 
officer,  and  so  made  it  appear  to  the 
clerk  issuing  the  execution." 

Ill,  View  that  authority  must  be  shoum. 

Other  cases  hold  that  the  authority 
of  the  officer  or  agent  to  make  the 
affidavit  on  behalf  of  the  corporation 
must  appear,  a  mere  showing  that 
affiant  is  an  officer  or  agent  being  in- 
sufficient. 

Alabama. — Decatur,  C.  &  N.  O;  R. 
Co.  V.  Crass  (1892)  97  Ala.  519,  12  So. 
43;  Hutson  v.  Illinois  C.  R.  Co.  (1914) 
186  Ala.  436,  65  So.  62. 

Georgia. — Central  of  Georgia  R.  Co. 
V.  Dickerson  (1914)  16  Ga.  App.  293, 
88  S.  E.  942. 

Massachusetts. — ^Mahone  v.  Man- 
chester &  L.  R.  Corp.  (1872)  111 
Mass.  72. 

Minneeota. — Dodge  v.  Northwestern 
Union  Packet  Co.  (1868)  18  Minn.  458, 
Gil.  427. 

Nevada. — Quigley  v.  Central  P.  R. 
Co.  (1876)  11  Nev.  350,  21  Am.  Rep. 
757. 

New  Jersey. — North  Penn  iron  Co. 
V.  Boyce  (1904)  71  N.  J.  L.  434,  58 
Atl.  1094. 

New  York. — Meton  v.  Isham  Wagon 
Co.  (1838)  15  N.  Y.  Civ.  Proc.  Rep. 
259,  4  N.  Y.  Supp.  215. 

Pennsylvania,  -r-  Galashevsky  v. 
Camden  F.  Ins.  Asso.  (1916)  63  Pa. 
Super.  Ct.  511.    . 

Virginia.  —  Taylor  v.  Sutherlin- 
Meade  Tobacco  Co.  (1908)  107  Va. 
787,  14  L.RA.(N.S.)  1135,  60  S.  E. 
132;   Damron  v.  Citizens'  Nat.  Bank 

(1911)  112  Va.  544,  72  S.  E.  153; 
Clement  v.  Adams  Bros.-P-aynes   Co. 

(1912)  113  Va.  547,  75  S.  E.  294; 
Jones  &  Co.  v.  Hancock  (reported 
herewith)  126. 

Wisccmsin. — ^Wiley  v.  C.  Aultman  & 
Co.  (1881)   53  Wis.  560,  11  N.  W.  32. 

Canada. — Freehold  Loan  &  Sav.  Co. 
V.  Bank  of  Commerce  (1879)  44  U.  C. 
Q.  B.  284. 

In  Alabama,  the  statute  concerning 
garnishment  provides  that  ''no  person 
shall  answer  on  behalf  of  any  corpora- 
tion, any  process  of  garnishment,  un- 
less he  shall  make  affidavit  that  he  is 
the  duly  authorized  agent  of  the  cor- 
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poration  to  make  such  answer;"  and 
ander  such  statute  no  valid  judgment 
could  be  rendered  against  the  corpora* 
tion  garnishee  upon  an  answer  by  an 
agent  which  did  not  contain  an  affida- 
vit of  the  agent's  authority  to  make 
it»  unless  the  answer  was  adopted  or 
ratified  by  the  corporation  by  some 
appropriate  method.  Decatur,  C.  &  N. 
O.  R.  Co.  V.  Crassy  and  Hutson  v.  Illi- 
nois C.  R.  Co.  (Ala.)  supra. 

In  Central  of  Georgia  R.  Co.  v.  Dick* 
erson  (1914)  15  6a.  App.  298,  82  S.  E. 
942,  it  was  held  that  an  answer  in  a 
garnishment  proceeding,  purporting  to 
be  the  answer  of  a  corporation,  made 
by  its  attorney  and  merely  signed  at 
the  end  by  him  as  attorney  at  law  for 
the  corporation,  was  insufficient,  as  it 
must  appear  that  the  person  making 
the  answer  for  the  corporation  had 
authority  to  answer  on  its  behalf,  and 
to  bind  it  by  his  answer,  while  the 
answer  as  made  was  nothing  more 
than  the  mere  answer  of  the  attorney, 
the  designation,  ^'attorney  at  law,'' 
etc.,  being  merely  descriptio  persons. 

In  Mahone  v.  Manchester  &  L.  R. 
Corp.  (1872)  111  Mass.  72,  the  court, 
in  holding  that  an   affidavit  for  re- 
moval of  a  case  to  the  Federal  courts , 
in  which  the  affiant  averred  and  said  I 
that  he  was  the  acting  and  assistant  I 
superintendent  of  the  corporation  was  ' 
insufficient  because  it  did  not  appear 
that  he  had  authority  to  make  the 
affidavit,  said :  ''When,  as  in  this  case,  | 
the  petitioner  for  removal  is  a  cor-' 
poration,  the  petition  may  doubtless 
be  signed  and  the  affidavit  made  by 
some  person  authorized  to  represent 
the  corporation.    But  the  authority  of 
any  person  assuming  to  represent  it 
must  appear.    No  officer  of  a  corpo- 
ration,   unless    specially    authorized, 
has  power  to  bind  the  corporation,  ex- 
cept in  the  discharge  of  his  ordinary 
duties." 

In  Dodge  v.  Northwestern  Union 
Packet  Co.  (1868)  18  Miniu  458,  Gil. 
427,  the  court  expressed  its  doubt  as 
to  whether  a  corporation  could  bring 
itself  within  the  requirements  of  an 
affidavit  for  the  removal  of  a  cause 
to  a  Federal  court  because  of  local 
prejudice,  and  held  that  at  any  rate 
the  making  of  such  an  affidavit,  not 


being  ordinarily  one  of  the  powers 
or  duties  of  the  secretary  of  the  cor- 
poration, in  the  absence  of  proof,  the 
court  had  no  right  to  presume  that  the 
affidavit  was  not  made  on  his  own  mo- 
tion, instead  of  by  authority  of  the 
corporation. 

In  State  v.  Washoe  County  (1869)  5 
Nev.  317,  it  was  held  that  an  affidavit 
on  behalf  of  a  railroad  company,  re- 
quired by  statute  to  be  made  by  the 
'president,  secretary,  general  superin- 
tendent, or  managing  agent  of  the  cor- 
poration,'*  in  which  the  affiant  was 
merely  described  as  "John  Coming  of 
the  Central  Pacific  Railroad  Com- 
pany," was  insufficient  in  that  it  did 
not  show  that  he  was  one  of  the  per- 
sons competent  to  make  it  under  the 
statute,  as  it  should  affirmatively  ap- 
pear that  he  was  such  person,  and  he 
should  also  swear  to  that  fact. 

In  Quigley  v.  Central  P.  R.  Co. 
(1876)  11  Nev.  350,  21  Am.  Rep.  757, 
it  was  held  that  an  affidavit  for  re- 
moval of  a  case  to  a  Federal  court  was 
insufficient,  although  the  affiant  de- 
posed that  he  was  the  second  vice 
president  of  the  corporation  and  that 
the  president  and  vice  president  were 
absent  and  unable  to  make  the  affi- 
'  davit,  because  he  failed  to  show  that 
he  had  authority  from  the  corporation 
to  make  the  affidavit,  and  therefore  the 
fact  stated  in  the  affidavit  was  a  mere 
individual  belief  of  the  officer,  and  did 
not  answer  the  positive  requirements 
of  the  statute  that  the  affidavit  must 
be  made  by  a  party  to  the  suit. 

In  North  Penn  Iron  Co.  v.  Boyce 
(1904)  71  N.  "J.  L.  434,  58  Atl.  1094,  it 
was  held  that  an  affidavit  on  behalf  of 
a  corporation  for  an  attachment  was 
insufficient,  under  a  statute  which  au- 
thorized an  attachment  to  issue, 
"where  the  plaintiff,  his  agent,  or  at- 
torney, shall  make  affidavit  "where 
the  affidavit  was  made  by  the  sec- 
retary of  the  corporation  without 
authority  being  shown  for  making  the 
affidavit,  the  statutory  duty  of  the 
secretary  of  a  corporation  being  "to 
record  all  the  votes  of  the  corporation 
and  directors,  and  perform  such  other 
duties  as  shall  be  assigned  him," 
plainly  not  extending  to  the  making  of 
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an  affidavit  upon  which  litigation  is 
to  be  instituted. 

In  Meton  v.  Isham  Wagon  Co. 
(1838)  15  N.  ¥•  Civ.  Proc.  Rep.  259, 
4  N.  Y.  Supp.  215,  under  a  statute  pro- 
viding that  where  a  party  is  a  domes- 
tic corporation  pleadings  must  be  veri- 
fied by  an  officer  thereof,  it  was  held 
that  a  verification  made  by  one  who 
swore  that  he  was  the  general  mana- 
ger of  the  defendant  corporation, 
nothing  being  stated  in  the  affidavit 
as  to  .the  duties  which  devolved  upon, 
or  were  performed  by,  the  affiant,  the 
affidavit  was  insufficient. 

Under  a  statute  providing  that  if  the 
defendant  be  a  corporation  the  affi- 
davit may  be  made  by  the  principal 
officer,  or  any  agent  or  employee  hav- 
ing knowledge  of  the  necessary  facts, 
an  affidavit  made  by  one  who  averred 
that  he  was  special  agent  of  the  cor- 
poration, having  knowledge  of  the 
necessary  facts,  was  insufficient  be- 
cause it  did  not  aver  that  he  was  an 
officer  of  the  corporation,  or  define  the 
scope  of  his  agency  to  embrace  the  au- 
thority or  duty  to  make  the  affidavit, 
or  give  any  reason  why  it  was  not 
made  by  an  officer  of  the  corporation. 
Galashevsky  v.  Camden  F.  Ins.  Asso. 
(1916)  63  Pa.  Super.  Ct.  511. 

In  Jones  &  Co,  v.  Hancock  (re- 
ported herewith)  ante,  it  was  held 
that  an  affidavit  filed  with  a  declara- 
tion in  assumpsit  was  insufficient, 
where  it  was  made  by  the  president  of 
the  corporation,  but  without  any  aver- 
ment therein  of  his  agency  or  any 
other  evidence  on  the  subject,  such 
affidavit  not  being  in  compliance  with 
a  statute  which  requires' the  affidavit 
of  the  plaintiff  or  his  agent  to  be 
filed,  as  the  fact  that  affiant  was  presi- 
dent did  not,  per  se,  import  such 
agency. 

In  Wiley  v.  C.  Aultman  &  Co.  (1881) 
53  Wis.  560,  11  N.  W.  32,  where  the 
sufficiency  of  an  affidavit  for  an  at- 
tachment was  questioned,  under  a 
statute  providing  that  the  affidavit 
shall  be  made  by  the  plaintiff  or  some- 
one in  his  behalf,  it  was  contended 
that  an  affidavit  made  by  a  corporation 
which  could  not  make  an  affidavit  in 
person  need  not  show  upon  its  face 
that  the  person  making  it  was  either 


the  agent,  attorney,  or  officer  of  the 
corporation,  and  that  it  is  made  upon 
behalf  of  the  corporation,  but  that  if 
either  of  those  facts  is  disputed  by 
the  person  against  whom  the  writ 
was  issued  it  may  be  proved  by  evi- 
dence, as  any  other  fact.  The  court 
held,  however,  that  the  affidavit  ought 
to  show  upon  its  face  the  facts  show- 
ing the  affiant's  knowledge,  or  at  least 
that  the  relation  of  the  affiant  to  the 
plaintiff  was  such  as  would  authorize 
the  court  to  presume  that  he  had  the 
knowledge  that  would  justify  him  in 
making  the  affidavit,  and  that  the  affi- 
davit was  defective  in  failing  to  show 
that  the  person  making  it  occupied  the 
relation  of  agent,  attorney,  or  officer  or 
that  he  had  any  knowledge  of  the 
amount  of  the  indebtedness  of  the 
defendant,  and  also  in  failing  to  state 
that  it  was  made  on  behalf  of  the  cor- 
poration. 

In  Mintz  v.  Tri-County  Natural  Gas 
Co.  (1918)  259  Pa.  477,  108  Atl.  285, 
it  was  held  that  an  affidavit  of  defense 
in  behalf  of  a  corporation  was  insuffi- 
cient, where  it  was  made  by  the  super- 
intendent of  the  corporation,  but  it 
was  not  stated  that  he  was  an  officer, 
or  why  the  affidavit  was  not  made  by 
,  an  officer  of  the  corporation. 

In   Yeier   v.   Hanover   F.   Ins.   Co. 

(1916)  63  Pa.  Super^  Ct.  258,  it  was 
held  that  an  affidavit  of  defense,  made 
by  one  who  stated  that  he  was  the 
adjuster  and  authorized  representa- 
tive or  agent  of  the  defendant  for  the 
purpose  of  making  the  affidavit  of  de- 
fense, was  insufficient,  because  it  did 
not  state  that  he  was  an  officer  of  the 
corporation,  or  why  the  affidavit  was 
not  made  by  an  officer. 

And  in  Yeier  v.  Camden  F.  Ins.  Asso. 

(1917)  66  Pa.  Super.  Ct.  571,  an  affi- 
davit of  defense  was  held  insufficient, 
which  described  the  affiant  as  ''special 
agent  of  the  above-named  defendant, 
having  knowledge  of  the  necessary 
facts  hereinafter  set  forth." 

In  Taylor  v.  Sutherlin-Meade  Tobac- 
co Co.  (1908)  107  Va.  787,  14  L.R.A. 
(N.S.)  1135,  60  S.  E.  132,  it  was  held 
that  the  words  "secretary  and  treas- 
urer," appended  to  the  signature  of  an 
affidavit  for  attachment  on  behalf  of 
a    corporation,    were    insufficient    to 
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show  that  the  affidavit  was  within  the 
requirements  of  a  statute  that  it  must 
be  executed  by  plaintiff,  his  agent,  or 
attorney,  as  the  court  cannot  take  judi- 
cial knowledge  of  the  fact  that  the 
secretary  and  treasurer  of  a  corpora- 
tion is,  by  virtue  of  his  office,  agent 
of  the  corporation,  in  contemplation 
of  the  Attachment  Statute.  And  this 
view  was  not  affected  by  the  fact  that 
a  different  statute  provided  that  serv- 
ice of  process  may  be  made  upon  the 
president,  treasurer,  or  other  chief 
officer. 

Nor  was  the  Attachment  Statute 
complied  with  by  affidavits  which  were 
merely  signed  by  individuals  with  the 
titles,  *'vice  president,"  and  "director," 
respectively  appended  to  their  names, 
as  correct  practice  requires  that  the 
affidavit  aver  that  the  affiant  is  the 
plaintiff,  his  agent,  or  attorney.  Dam- 
ron  v.  Citizens'  Nat.  Bank  (1911)  112 
Ya.  544,  72  S.  £.  153. 

Where  an  account  to  be  filed  with  a 
mechanic's  lien  is  required  to  be  veri- 
fied by  the  oath  of  the  "claimant  or 
his  agent,"  a  verification  by  the  presi* 
dent  of  a  corporation,  in  which  he  is 
merely  described  as  the  presid0nt,  is 
insufficient,  as  the  president  is  not,  by 
virtue  of  his  office,  the  agent  of  the 
corporation  to  make  such  an  affidavit; 
and  unless  the  affidavit  avers  that  he 
is  in  fact  the  agent  of  the  corporation 
for  that  purpose  the  lien  is  not  per- 
fected. Clement  v.  Adams  Bros.- 
Paynes  Co.  (1912)  113  Va.  547,  75  S. 
E.  294. 

In  Freehold  Loan  &  Sav.  Co.  v.  Bank 
of  Conmierce  (1879)  44  U.  C.  Q.  B. 
284,  an  affidavit  which  was  made  for 
a  corporation  by  one  described  as  the 
manager  was  held  to  be  insufficient, 
under  a  statute  which  directs  that  the 
affidavit  shall  be  that  of  the  mortgagee 
or  of  the  agent  of  the  mortgagee,  if 
such  agent  is  aware  of  all  the  cir- 
cumstances connected  therewith  and 
is  properly  authorized  in  writing  to 
take  such  mortgage,  and  that  a  copy 
of  such  authority  shall  be  registered 
therewith,  because  no  written  author- 
ity to  him  was  attached  to  or  regis- 
tered with  the  mortgage ;  the  manager 
not  standing  in  the  same  position  as 
the  president  of  a  corporation,  but 


being  regarded  as  a  mere  agent  with 
certain  specified  executive  functions. 
The  court  distinguishes  Bank  of  To- 
ronto V.  McDougall  (1865)  15  U.  C.  C. 
P.  475,  on  the  ground  that  in  that  case 
the  affidavit  was  made  by  the  presi- 
dent of  the  corporation,  his  act  being 
that  of  the  corporation  and  not  of  a 
mere  agent.  The  Freehold  Loan  & 
Sav«  Co.  Case  was  followed,  on  similar 
facts,  in  Green  &  Sons  Co.  v.  Castle- 
man  (1894)  25  Ont.  Rep.  113. 

But  in  Shawnee  Commercial  &  Sav. 
Bank  Co.  v.  Miller  (1902)  24  Ohio  C.  C. 
198,  it  was  held,  under  a  statute  pro- 
viding that  the  affidavit  for  an  iittach- 
ment  may  be  made  by  the  plaintiff,  his 
agent,  or  attorney,  that  an  affidavit 
was  sufficient  when  made  on  behalf  of 
a  corporation  by  one  who,  being 
sworn,  said  that  he  was  a  director  and 
a^rent  of  the  corporation,  without  stat- 
ing or  showing  that  he  was  authorised 
to  make  the  affidavit. 

And  the  authority  of  an  agent  to 
make  an  affidavit  of  defense  for  a  cor- 
poration is  sufficiently  shown,  by  an 
allegation  in  the  affidavit  that  he  is 
the  district  agent  of  the  company, 
that  the  defendant  is  a  corporation  of 
another  state,  in  which  state  the  ex- 
ecutive officers  reside,  that  he  has  full 
authority  to  make  the  affidavit,  and 
thlit  there  is  not  sufficient  time  to  have 
the  affidavit  executed  by  an  officer  of 
the  company  at  the  home  office,  and 
returned,  that  none  of  the  executive 
officers  reside  in  the  state,  and  that 
he  is  thoroughly  acquainted  with  the 
facts.  Giordano  v.  St.  Paul  F.  &  M. 
Ins.  Co.  (1916)  63  Pa.  Super.  Ct.  233. 

In  Citizens  Natural  Gas  Co.  v. 
Waynesburg  Natural  Gas  Co.  (1904) 
210  Pa.  137,  59  Atl.  822,  it  was  held 
that  an  affidavit  of  defense  on  behalf 
of  a  corporation  was  sufficient,  where 
it  was  averred  that  the  persons  mak- 
ing the  affidavit  were  the  only  persons 
having  any  knowledge  of  the  facts  set 
forth  in  the  pleading,  that  the  cor- 
poration had  no  corporate  officers,  as 
it  had  been  merged  into  another  cor- 
poration, and  that  they  were  the  own- 
ers of  all  the  capital  stock. 

In  Shaft  V.  Phoenix  Mut.  L.  Ins.  Co. 
(1876)  67  N.  Y.  544,  23  Am.  Rep.  138, 
where  the  person  verifying  a  petition 
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on  behalf  of  a  corporation  swore  that 
he  was  the  general  manager  and  agent 
of  the  corporation,  the  court  said  that 
it  went  far  to  show  that  he  had  the 
authority  to  make  the  affidavit,  and 
when  in  addition  it  appeared  that  the 
affidavit  was  produced  and  formally 
procured  by  the  attorneys  of  record 
for  the  corporation,  acting  authorita- 
tively, the  sanction  and  authority  of 
the  corporation  were  impressed  upon 
it. 

Under  a  statutory  provision  where- 
by an  affidavit  for  an  attachment  on 
behalf  of  a  corporation  must  be  veri- 
fied by  the  chief  officer  or  agent  who 
may  be  found  in  the  county,  an  affida- 
vit of  the  vice  president  was  prima 
facie  sufficient,  in  the  absence  of  an 
averment  by  the  other  party  that  he 
was  not,  at  the  time,  the  chief  officer 
in  the  county.  Kentucky  Jeans  Cloth- 
ing Co.  V.  Bohn  (1898)  104  Ky,  387, 
47  S.  W.  250. 

In  Re  Close  (1896)  106  CaL  574,  39 
Pac.  1067,  an  affidavit  signed  by  one 
who  swore  in  the  affidavit  that  he  was 
vice  president  of  the  corporation  was 
sufficient,  under  a  statute  providing 
that  when  a  corporation  is  a  party, 
"the  verification  may  be  made  by  any 
officer  thereof.'' 

In  Re  St.  Lawrence  &  A.  R.  Co. 
(1892)  133  N.  Y.  270,  81  N.  E.  218, 
it  was  held  that  verification  of  a  peti- 
tion for  condemnation  by  the  attorney 
for  the  petitioner,  who  stated  in  the 
verification  that  he  "is  its  duly  au- 
thorized attorney  and  agent,  appointed 
by  the  plaintiff  to  verify  petitions  and 
pleadings  in  behalf  of  the  plaintiff,  for 
the  institution  of  condemnation  pro- 
ceedings and  otherwise,  and  is  the 
agent  of  the  plaintiff  for  the  purpose 
of  acquiring  the  real  estate  described 
in  the  foregoing  petition,"  was  suffi- 
cient to  show  that  he  was  an  officer  of 
the  corporation,  under  a  Code  provi- 
sion that  the  petition  on  behalf  of  a 
corporation  must  be  verified  by  "an 
officer  thereof." 

In  Yost  V.  Commercial  Bank 
(1892)  94  CaL  494,  29  Pac.  858,  it  was 
held  that,  where  it  appeared  in  the 
body  of  an  affidavit  that  the  person 
who  signed  it  was  secretary  of  the 
corporation,  it  was  unnecessary  to  add 


further  descriptive  words  to  the  word, 
"secretary,"  appended  to  his  signa- 
ture. 

IF.  AtUhoritjf  shoum  oltunde* 

It  is  held  in  some  cases  that  the 
authority  of  the  agent  to  make  the  af- 
fidavit may  sufficiently  appear  outside 
of  the  affidavit.  Melcher  v.  Scruggs 
(1880)  72  Mo.  406;  Kearney  v.  Lindell 
R.  Co.  (1884)  15  Mo,  App.  676; 
Bauer  Grocery  Co.  v.  Smith  (1895) 
61  Mo.  App.  665;  New  Brunswick  S.  B. 
&  Canal  Transp.  Co.  v.  Baldwin  (1834) 
14  N.  J.  L.  440;  Yellow  Pine  Co.  v.  At- 
lantic Lumber  Co.  (1897)  21  Misc.  164, 
47  N.  Y.  Supp.  79,  affirmed  in  (1897) 
22  App.  Div.  629,  50  N.  Y.  Supp.  1135; 
Nason  Mfg.  Co.  v.  Craft  Refrigerating 
Mach.  Co.  (1894)  81  Hun,  578,  30 
N.  Y.  Supp.  1031 ;  Erie  Boot  &  Shoe  Co. 
V.  Eichenlaub  (1889)  127  Pa.  164,  17 
Atl.  889. 

Thus,  in  Melcher  v.  Scruggs  (Mo.) 
supra,  it  was  held  that  an  affidavit  for 
appeal  by  a  corporation  was  sufficient, 
though  it  did  not  show  it  was  made  by 
an  agent  of  the  corporation,  where 
it  was  made  by  a  person  whose  deposi- 
tion was  read  in  the  case  in  which 
he  testified  that  he  was  the  business 
manager  of  the  corporation. 

In  Bauer  Grocery  Co.  v.  Smith 
(1895)  61  Mo.  App.  665,  it  does  not 
appear  whether  or  not  plaintiff  was 
a  corporation,  but  it  was  there  held 
that,  where  the  reasonable  inference 
from  the  record  was  that  the  person 
who  signed  an  affidavit  for  attachment 
was  one  of  the  attorneys  who  brought 
the  suit,  there  was  a  sufficient  showing 
of  agency. 

In  New  Brunswick  S.  B.  &  Canal 
Transp.  Co.  v.  Baldwin  (1834)  14  N.  J. 
L.  440,  it  was  held  that  an  affidavit  for 
an  appeal  on  behalf  of  a  corporation 
was  sufficient  if  made  by  the  president, 
and  that  it  sufficiently  appeared  that 
he  was  president,  although  such  fact 
was  not  sworn  to  but  was  recited  by 
the  justice  at  the  beginning  of  the  affi- 
davit, and  the  appeal  bond,  which  was 
one  of  the  documents  in  the  case,  was 
signed  by  the  same  person,  as  pres- 
ident, with  the  seal  of  the  corporation 
affixed,  this  being  sufficient  to  convince 
the  court  that  the  affiant  was  presi- 
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dent,  which  was  all  that  was  neces^ 
sary. 

In  Yellow  Pine  Co.  v.  Atlantic  Lum- 
ber Co.  (1897)  21  Misc.  164,  47  N.  Y. 
Supp.  79,  aflBurmed  in  (1897)  22  App. 
Div.  629,  50  N.  Y.  Supp.  1185,  it  was 
held  that  a  defect  in  an  affidavit  for 
attachment,  in  which  the  person  de- 
posing was  merely  described  as  vice 
president  of  the  corporation,  without 
a  direct  averment  that  he  was  such 
officer,  was  remedied  by  a  correct  veri- 
fication to  the  complaint. 

In  Nason  Mfg.  Co.  v.  Craft  Refrig- 
erating Mach.  Co.  (1894)  81  Hun, 
578,  80  N.  Y.  Supp.  1031,  it  was  held 
that  a  defect  in  an  affidavit,  in  that 
it  failed  to  fully  show  that  the  matters 
were  true  of  the  affiant's  own  knowl- 
edge, was  remedied  by  a  proper  aver- 
ment in  the  verification  to  the  com- 
plaint which  accompanied  the  affida- 
vit, and  was  referred  to  in  it. 

In  Erie  Boot  &  Shoe  Co.  v.  Eichen- 
laub  (Pa.)  supra,  a  defective  aver- 
ment as  to  the  authority  of  the  affiant 
making  an  affidavit  on  behalf  of  a  cor- 
poration was  held  to  have  been  cured, 
by  a  proper  averment  in  a  supplemen- 
tary affidavit. 

See  also  Clark's  Cove  Fertilizer  Co. 
V.  Stever  (1899)  29  Misc.  571,  62  N.  Y. 
Supp.  249,  in  which  the  court  looks  to 
a  statement  in  the  complaint  as  sup- 
plying an  omission  in  the  affidavit  of 
verification  and  White  Sewing  Mach. 
Co.  V.  Betting  (1898)  53  Mo.  App. 
260,  in  which  the  court  said,  obiter, 
that  the  showing  of  authority  is  suffi- 
cient, if  it  appears  from  the  affidavit 
or  any  part  of  the  record. 

However,  in  Cope  v.  Minnesota  Type 
Foundry  Co.  (1897)  20  Mont.  67,  49 
Pac.  387,  it  was  held  that  the  body  of 
a  chattel  mortgage  could  not  be  looked 
to  for  the  facts  to  support  the  affidavit 
thereto,  by  showing  that  the  corpora- 
tion was  domiciled  in  another  state, 
so  as  to  justify  the  making  of  the 
affidavit  by  an  agent. 

F.  Shotving  that  affiant  is  the  officer  or 
agent  he  purports  to   be. 

Aside  from  the  question  of  the  au- 
thority of  a  particular  officer  to  act 
for  a  corporation  in  making  an.  affida- 
vit, the  sufficiency  of  the  showing  that 
the  affiant  is  in   fact  the  officer  he 


purports  to  be  is  raised  in  some  of  the 
cases,  which  hold  that  the  officfal  ca- 
pacity of  the  affiant  should  be  shown 
by  his  oath,  and  not  merely  by  recital 
of  the  fact  in  the  unsworn  parts  of 
the  affidavit,  or  by  a  descriptive  title 
attached  to  his  signature.  Blake 
Crusher  Co.  v.  Ward  (1874)  Fed.  Cas. 
No.  1,505;  Steinbach  v.  Leese  (1865) 
27  Cal.  295;  Wilmington  Sash  &  Door 
Co.  V.  Taylor  (1911)  2  Boyce  (Del.) 
528,  82  Atl.  86;  St.  Joseph's  Polish 
Catholic  Beneficial  Soc.  v.  St.  Hedwig's 
Church  (1901)  3  Penn.  (Del.)  229,  50 
Atl.  535;  Blades  Lumber  Co.  v.  Kent 
&  W.  Lumber  Co.  (1899)  2  Marv. 
(Del.)  802,  43  Atl.  174;  State  v. 
Washoe  County  (1869)  5  Nev.  817. 

Thus,  in  Blake  Crusher  Co.  v.  Ward 
(Fed.)  supra,  the  court,  in  holding 
that  the  verification  by  an  agent  of  a 
corporation  of  a  bill  for  a  preliminary 
injunction  was  insufficient,  said: 
'^When  the  bill  is  signed  by  an  agent 
or  officer  of  a  corporation  complain- 
ant, or  by  an  agent  or  solicitor  of  the 
complaini^t,  it  should  appear  that  the 
person  made  oath  that  he  was  such 
agent,  officer,  or  solicitor.^' 

And  in  Steinbach  v.  Leese  (1865) 
27  CaL  295,  a  deaeription  of  deponent 
in  an  affidavit  of  publication,  as  ''prin- 
cipal clerk  in  the  office  of  the  Califor- 
nia Chronicle,"  before  the  words,  **de- 
poses  and  says,"  was  held  insufficient^ 
in  that  he  did  not  swear  that  that  waa 
his  position. 

And  in  Remington  Sewing  Mach. 
Co.  V.  Cushen  (1880)  8  Mo.  App.  629,. 
and  Jeary  v.  American  Exch.  Bank 
(1902)  2  Neb.  (Unof.)  657,  89  N.  W. 
771,  it  is  said  to  be  the  better  prac- 
tice to  swear  to  the  fact  of  agency. 

However,  in  Old  Settlers  Invest.  Co. 
V.  White  (1910)  158  Cal.  236,  110  Pac. 
922;  Fremont  Cultivator  Co.  v.  Ful- 
ton (1885)  103  Ind,  893,  3  N.  E.  135; 
White  Sewing  Mach.  Co.  v.  Betting 
(1893)  53  Ma.  App.  260,  and  New 
Brunswick  S.  B.  &  Canal  Transp.  Co. 
V.  Baldwin  (1834)  14  N.  J.  L.  440, 
where  the  question  was  directly  raised 
and  decided,  it  was  held  to  be  sufficient 
if  the  affidavit  merely  recited  that  the 
affiant  was  an  officer  of  the  corpora- 
tion, without  such  statement  appear- 
ing in  the  sworn  part  of  the  affidavit* 
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And  in  other  cases,  in  which  the 
statement  that  the  affiant  was  an  offi- 
cer of  the  corporation  appeared  in 
the  affidavit  merely  as  recital,  and  not 
under  oath,  the  showing  of  authority 
was  held  to  be  sufficient,  although  the 
court  did  not  discuss  the  question  as 
to  whether  the  statement  that  affiant 
was  an  officer  should  appear  in  the 
sworn  part  of  the  affidavit.  Interna- 
tional Seal  Co.  V.  Beyer  (1909)  33  App. 
D.  C.  172;  Birmingham  Realty  Co.  v. 
Barron  (1907)  150  Ala.  232,  43  So. 
846;  Casavant  &  C.  Co.  v.  Smith 
(1906)  115  Me.  168,  98  Atl.  577; 
Forbes  Lithograph  Mfg.  Co.  v.  Winter 
(1895)  107  Mich.  116,  64  N.  W.  1053; 
Moline,  M,  &  S.  Co.  v.  Curtis  (1893) 
38  Neb.  520,  57  N.  W.  161. 

VI.  Necessity     of    showing     sources     of 
knowledge  or  information  of  affiant. 

a.  Officers. 

It  is  generally  held  that  when  an 
officer  of  a  corporation  makes  an  affi- 
davit in  its  behalf,  it  is  not  necessary 
that  he  should  state  the  sources  of  his 
knowledge,  or  information  and  belief. 
Central  of  Georgia  R.  Co.  v.  Dickerson 
(1914)  15  6a.  App.  293,  82  S.  E.  942; 
National  Park  Bank  v.  Whitmore 
(1886)  40  Hun  (N.  Y.)  499;  American 
Exch.  Nat.  Bank  v.  Voisin  (1887)  44 
Hun  (N.  Y.)  85;  Essex  County  Nat. 
Bank  v.  Johnson  (1891)  21  N*  Y.  Civ. 
Proc.  Rep.  321,  16  N.  Y.  Supp.  71; 
Manufacturers'  Nat.  Bank  v.  Hall 
(1891)  60  Kun,  466,  21  N.  Y.  Civ. 
Proc.  Rep.  131,  15  N.  Y.  Supp.  208, 
affirmed  without  opinion  in  (1892)  129 
N.  Y,  663,  30  N.  E.  65;  Duryea,  W.  & 
Co.  v.  Rayner  (1895)  11  Misc.  294,  82 
N.  Y.  Supp.  247;  Henry  v.  Brooklyn 
Heights  R.  Co.  (1904)  43  Misc.  589,  89 
N.  Y.  Supp.  525,  affirmed  without  opin- 
ion in  (1904)  97  App.  Div.  631,  89 
N.  Y.  Supp.  1106;  Commercial  Nat. 
Bank  v.  Hutchison  (1882)  87  N.  C.  22; 
Andrews  v.  Blue  Ridge  Packing  Co. 
(1903)  206  Pa.  370,  55  Atl.  1059. 

Thus,  in  Central  of  Georgia  R.  Co. 
V.  Dickerson  (1914)  15  Ga.  App.  298, 
82  S.  E.  942,  it  is  held  that,  where  a 
corporation  is  summoned  as  a  gar- 
nishee, the  answer  must  be  made 
either  by  one  of  its  servants  or  agents 
who  has  actual,  personal  knowledge  of 


the  state  of  its  dealings  with  the  de< 
fendant,  or  by  an  officer  of  the  cor- 
poration to  whom  such  knowledge  will 
be  imputed  by  law. 

So  where,  in  an  affidavit  for  an 
attachment,  a  positive  statement  is 
made  by  an  officer  of  the  corporation 
making  the  affidavit,  that  the  corpora- 
tion is  entitled  to  recover  the  sum 
mentioned,  it  is  not  necessary  for  him 
to  show  when  and  from  whom  the  in- 
formation was  derived.  National  Park 
Band  v.  Whitmore  (1886)  40  Hun 
(N.  Y.)  499. 

In  American  Exch.  Nat.  Bank  v. 
Voisin  (1887)  44  Hun  (N.  Y.)  85, 
which  involved  the  sufficiency  of  an 
affidavit  for  an  attachment  made  by  the 
cashier  of  a  bank,  it  was  held  that, 
being  the  fiscal  officer  of  the  corpora- 
tion within  the  line  of  whose  duty  its 
loans  and  overdrafts  would  in  the 
usual  course  of  business  be  ma-de,  he 
may  be  presumed  from  the  tenor  of  the 
affidavit  to  have  had  actual  knowledge 
of  the  facts,  which  he  stated  in  posi- 
tive terms.  The  court  distinguished 
Marine  Nat.  Bank  v.  Ward  (N.  Y.) 
infra,  on  the  ground  that  in  that  case 
the  affidavit  was  not  made  by  any 
person  either  appearing  to  have,  or 
who,  it  could  be  presumed,  had,  knowl- 
edge of  the  existence  of  the  indebt-* 
edness  or  of  the  facts  out  of  which  it 
might  have  arisen. 

In  Essex  County  Nat.  Bank  v.  John- 
son (1891)  21  N-  Y.  Civ.  Proc.  Rep. 
321,  16  N.  Y.  Supp.  71,  it  was  held 
that  the  position  of  the  president  of  a 
bank  was  such  that  he  would  be  pre- 
sumed to  have  knowledge  in  reference 
to  claims  which  might  exist  against 
the  corporation,  which  he  represented 
at  the  time  of  the  commencement  of 
an  attachment,  so  that  his  affidavit, 
stating  that  there  are  no  counter- 
claims to  the  cause  of  action  kno^n 
either  to  the  plaintiff  or  deponent,  was 
sufficient,  without  a  statement  that  the 
affidavit  was  made  on  affiant's  personal 
knowledge. 

The  affidavit  of  the  president  of  a 
corporation,  wherein  he  swears  posi- 
tively to  the  sale  and  delivery  of  goods 
by  the  corporation  to  defendant,  im- 
ports personal  knowledge,  and  is  suffi- 
cient, prima  facie,  to  warrant  an  at- 
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tachment.  Manufacturers'  Nat.  Bank 
V.  Hall  (1891)  60  Hun,  466,  21  N.  Y. 
Civ.  Proc.  Rep.  131,  15  N.  Y.  Supp. 
208,  affirmed  without  opinion  in  (1892) 
129  N.  Y.  663,  30  N.  E.  65. 

In  Duryea,  W.  &  Co.  v.  Ra3mer 
(1895)  11  Misc.  294;  32  N.  Y.  Supp. 
247,  it  was  held  that  an  objection  that 
the  verification  of  a  complaint  was 
defective,  because  made  by  the  presi- 
dent of  the  plaintiff  corporation  with* 
out  a  statement  of  the  sources  of  his 
knowledge  regarding  the  matters  in 
suit,  was  without  force,  where  the 
verification  was  in  the  usual  form 
required  in  the  case  of  a  verification 
made  by  a  party. 

In  Henry  v.  Brooklyn  Heights  R.  Co. 
(1904)  43  Misc.  589,  89  N.  Y.  Supp. 
525,  afiirmed  without  opinion  in  (1904) 
97  App.  Div.  681,  89  N.  Y.  Supp.  1106, 
it  was  held  that,  under  the  Code  pro- 
vision, an  officer  of  a  domestic  corpo- 
ration is  to  be  considered  a  party  for 
the  purposes  of  verification,  and  there- 
fore it  is  not  necessary  that,  such  offi- 
cer should  give  the  source  of  his 
information,  any  more  than  an  indi- 
vidual party  or  member  of  a  partner- 
ship. 

In  Commercial  Nat.  Bank  v.  Hutchi- 
son (1882)  87  N.  C.  22,  it  was  held, 
under  a  Code  provision  requiring  that 
agents  and  attorneys,  when  swearing 
to  pleadings  for  their  principals  or 
clients,  should  disclose  their  knowl- 
edge and  its  sources,  that  an  officer  of 
a  corporation  who  verified  a  complaint 
was  not  required  to  disclose  his  knowl- 
edge and  its  sources,  the  court  say- 
ing: "It  can  act  only  through  its  offi- 
cers and  other  agents,  and  it  is  only 
by  a  fiction,  because  of  their  actual 
knowledge,  that  it  can  be  said  to  know 
aft3rthing.  When  such  an  officer 
swears  that  he  has  knowledge  of  the 
facts  set  forth  in  the  complaint,  and 
that  they  are  truly  stated  therein,  he 
has  done  all,  it  would  seem,  that  can 
be  done,  and  certainly  all  that  need 
to  be  done." 

And  in  Andrews  v.  Blue  Ridge  Pack- 
ing Co.  (1903)  206  Pa.  370,  55  Atl. 
1059,  where  an  affidavit  of  defense  was 
made  by  the  business  manager  of  a 
corporation,  it  was  held  that,  as  such 
officer,  he  must  be  presumed  to  be 


acquainted  with  the  facts,  and  as  he 
took  the  responsibility  of  swearing 
positively,  as  of  his  own  knowledge,  it 
was  unnecessary  for  him  to  set  forth 
his  information  and  belief. 

But  where  an  officer  makes  the 
statements  contained  in  his  affidavit 
simply  upon  information  and  belief, 
he  should  show  when  and  from  whom 
his  information  is  derived,  and  why 
the  affidavits  of  the  informant  are  not 
produced.  Marine  Nat.  Bank  v.  Ward 
(1885)   36  Hun    (N.  Y.)   898. 

And  in  Geneva  Non-Magnetic  Watch 
Co.  V.  Payne  (1888)  5  N.  Y.  Supp.  68, 
it  was  held  that  an  affidavit  for  an 
attachment,  made  on  behalf  of  a  cor- 
poration by  the  secretary,  was  de- 
fective, because  it  in  no  way  appeared 
that  the  secretary  of  the  company  pos- 
sessed any  knowledge  of  the  accounts 
between  plaintiff  and  defendants, 
which  enabled  him  to  state  that  the 
amount  claimed  was  due  over  and 
above  all  counterclaims  known  to  the 
plaintiff,  the  court  basing  its  decision, 
upon  earlier  cases,  in  which  an  affida- 
vit was  made  by  an  agent  for  an  in- 
dividual* 

While  in  Marshall  Field  Co.  v.  Oren 
Ruffcorn  Co.  (1902)  117  Iowa,  159,  90 
N.  W.  618,  where  an  answer  on  behalf 
of  a  corporation,  denying  its  signature 
to  certain  notes,  was  verified  by  the 
secretary  of  the  company,  the<  court 
said  that,  while  it  is  probable  the  offi- 
cer should  show  knowledge  of  the 
facts  in  order  to  enable  him  to  deny 
the  signature,  where  the  answer  was 
said,  in  the  al3stract  before  the  court, 
to  have  been  duly  verified  by  the  secre- 
tary, without  setting  out  the  verifica- 
tion, it  would  be  presumed  to  have 
been  sufficient  in  that  respect. 

b.  Agents  or  attorneys. 

Where  an  affidavit  is  made  on  behalf 
of  a  corporation  by  one  who  is  merely 
its  agent  or  attorney,  his  personal 
knowledge  of  the  matters  sworn  to  will 
not  be  presumed,  and  therefore  the 
means  and  sources  of  his  information 
should  be  shown.  Columbia  Screw  Co. 
V.  Warner  Lock  Co.  (1903)  138  Cal, 
445,  71  Pac.  498;  Kokomo  Straw- 
Board  Co.  V.  Inman  (1889)  53  Hun, 
39,  5  N-  Y.  Supp.  888;   Weehawken 
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Wharf  Co.  v.  Knickerbocker  Coal  Co. 
(1898)  24  Misc.  688,  53  N.  Y.  Supp. 
982;  Robinson  v.  Ecuador  Develop- 
ment Co.  (1900)  32  Misc.  106,  65  N.  Y. 
Supp,  427;  American  Trading  Co.  v. 
Bedouin  Steam  Nav.  Co.  (1905)  48 
Misc.  624,  96  N.  Y.  Supp.  271;  Mintz 
V.  Tri-County  Natural  Gas  Co.  (1918) 
259  Pa.  477,  103  Atl.  285;  Wakely  v. 
Sun  Ins.  Office  (reported  herewith) 
ante,  128;  Galashevsky  v.  Camden  F. 
Ins.  Asso.  (1916)  63  Pa.  Super.  Ct. 
511;  Quesenberry  v.  People's*  Bldg.  L. 
&  Sav.  Asso.  (1898)  44  W.  Va.  512,  30 
S.  E.  73.  See  also  Banks  v.  Gay  Mfg. 
Co.  (1891)  108  N.  C.  282,  12  S._  E. 
741,  and  Erie  Boot  &  Shoe  Co.  v. 
Eichenlaub  (1889)  127  Pa.  164,  17  Atl. 
889,.  supra. 

Thus,  where  an  affidavit  on  behalf 
of  a  corporation,  to  pi'ocure  an  order 
for  publication  of  summons,  was  made 
by  the  attorney  for  the  corporation, 
who,  after  reciting  the  fact  of  the 
debt,  stated  that  "the  matters  and 
things  hereinbefore  alleged  concern- 
ing the  indebtedness  of  said  defend- 
ant to  plaintiff  are  stated  upon  infor- 
mation received  from  the  said  plain- 
tiff," was  insufficient,  as  it  did  not 
state  that  the  facts  were  within  the 
knowledge  of  affiant,  but  on  the  con- 
trary showed  that  they  were  not  with- 
in his  knowledge,  and  even  then  there 
was  no  statement  that  he  believed  the 
matters  and  things  to  be  true.  Colum- 
bia Screw  Co.  v,  Warner  Lock  Co. 
(1903)  138  Cal.  445,  71  Pac.  498. 

In  Weehawken  Wharf  Co.  v.  Knick- 
erbocker Coal  Co.  (1898)  24  Misc. 
683,  53  N.  Y.  Supp.  982,  it  was  held 
that  an  affidavit  for  an  attachment, 
made  on  behalf  of  a  corporation  by  its 
attorney,  was  insufficient,  because  it 
did  not  show  that  affiant  had  any  per- 
sonal knowledge  as  to  the  matter  of 
counterclaim,  nor,  if  the  allegations 
were  deemed  to  be  made  upon  informa- 
tion and  belief,  was  the  information  or 
source  thereof  disclosed. 

In  Quesenberry  v.  People's  Bldg.  L. 
&  Sav.  Asso.  (1898)  44  W.  Va.  512,  30 
S.  E.  73,  it  was  held  that  an  affidavit 
of  defense,  which  was  made  by  the 
attorney  for  a  corporation,  was  not 
sufficient,  because  th.e  affidavit  called 
for   personal   knowledge    of   the   ac- 


counts between  the  parties,  and  he 
did  not  show  that  he  was  personally 
cognizant  of  the  facts;  but,  on  the 
contrary,  the  affidavit  clearly  showed 
that  it  was  not  made  upon  his  personal 
knowledge. 

Under  a  Code*  provision  that  the 
verification  of  a  pleading  must  be 
made  by  a  party,  except  that  where 
the  party  is  a  domestic  corporation  it 
must  be  made  by  an  officer,  and  where 
it  is  a  foreign  corporation  it  may  be 
made  by  the  agent  of,  or  the  attorney 
for,  the  party,  an  officer  of  a  foreign 
corporation  is  an  agent  thereof,  in 
law,  and  within  the  meaning  of  the 
Code,  and  the  secretary  of  such  a 
corporation  may  verify  a  pleading; 
but  to  do  so,  he  must  comply  with 
another  section  of  the  Code,  which' 
provides  that  an  agent  must  set  forth 
in  the  affidavit  the  grounds  of  his 
belief  as  to  all  matters  not  stated  upon 
his  knowledge.  Robinson  v.  Ecuador 
Development  Co.  (1900)  32  Misc.  106, 
65  N.  Y.  Supp.  427. 

In  American  Trading  Co.  v.  Bedouin 
Steam  Nav.  Co.  (1905)  48  Misc.  624, 
96  N.  Y.  Supp.  271,  it  was  held  that 
in  order  to  obtain  a  warrant  of  attach- 
ment on  the  ground  that  defendant  is 
a  foreign  corporation,  it  is  necessary 
for  plaintiff  to  show,  not  merely  to  al- 
lege, that  defendant  is  a  foreign  cor- 
poration, and  that  such  fact  may  be 
said  to  be  shown  if  it  is  positively  al- 
leged by  some  person  who  may  be 
deemed  to  have  personal  knowledge 
upon  the  subject,  so  that  his  state- 
ment can  be  accepted  as  evidence  of 
the  fact;  but  that  where  the  affidavit 
was  made  in  behalf  of  the  plaintiff 
corporation,  by  one  who  swore  that 
he  was  in  its  employ  as  manager  f%r 
its  hemp  department,  such  statement 
would  lend  no  color  to  the  statement 
that  he  had  personal  knowledge  of  the 
fact  and  place  of  incorporation  of  the 
defendant,  and  in  the  absence  of  sub- 
mission of  evidence  which  would  prove 
to  the  court,  at  least  prima  facie,  that 
defendant  was  a  foreign  corporation, 
the  court  would  regard  affiant's  state- 
ment, that  he  had  personal  knowledge 
of  that  fact,  as  so  improbable  that 
it  would  conclude  he  made  the  state- 
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ment  inadvertently,  and  without  pre- 
cise  appreciation  of  its  effect. 

In  Mints  v.  Tri-County  Natural  Gas 
Co.  (1918)  259  Pa.  477,  103  Atl.  286, 
it  was  held  that  an  affidavit,  made  by 
the  chief  accountant  of  the  corpora- 
tion, in  which  he  neither  claimed  to 
be  an  officer  who  would  naturally  pos- 
sess a  knowledjgre  of  the  facts  averred 
in  the  affidavit,  nor  attempted  to  state 
the  sources  of  his  information,  was  in- 
sufficient. 

In  Galashevsky  v.  Camden  F.  Ins. 
Asso.  (1916)  63  Pa.  Super.  Ct.  511, 
the  court  held  that  an  affidavit  of  de- 
fense, made  by  one  who  styled  himself 
as  special  agent  of  the  defendant  cor- 
poration, was  defective,  because, 
among  other  things,  while  he  averred 
material  facts,  he  did  not  disclose  his 
knowledge  or  opportunity  for  knowl- 
edge of  the  matters  set  forth. 

But  in  Globe  Yam  Mills  v.  Bil- 
brough  (1892)  2  Misc.  100,  21  N.  Y. 
Supp.  2,  affirming  (1892)  22  N.  Y. 
Civ.  Proc.  186,  19  N.  Y.  Supp.  176,  it 
was  held  that  where  the  person  who 
made  the  affidavit  for  attachment  on 
behalf  of  a  corporation  was  the  one 
who  acted  for  the  treasurer  of  the 
corporation,  and  conducted  the  nego- 
tiations and  completed  the  transac- 
tions with  the  defendant,  he  stood,  not 
in  the  position  of  an  attorney,  but  of  a 
principal,  and  his  affidavit  as  to  coun- 
terclaims and  offsets,  being  positive 
and  absolute,  and  not  upon  informa- 
tion and  belief,  and  stating  that  he  got 
the  instrument  sued  upon  from  the 
corporation's  treasurer  to  whose  or- 
der they  were  payable,  was  sufficient, 
as  against  an  objection  that  there  was 
no  showing  by  competent  and  ad- 
equate evidence  that  the  plaintiff  was 
entitled  to  the  sum  stated,  over  and 
above  all  counterclaims. 

vn.  Necessity  of  shovHng  that  affiant 
was  officer  at  the  time  the  transact 
tion  arose. 

In  New  York,  the  question  has  been 
raised  as  to  whether  an  officer  who 
makes  an  affidavit  on  behalf  of  a  cor-* 
poration  should  show  that  he  was  such 
officer  at  the.  time  the  transaction 
arose. 

In  E.  &  H.  T.  Anthony  &  Co.  v.  Fox 
(1900)  53  App.  Div.  200,  65  N.  Y.  Supp. 


806,  it  was  held  that  where  a  com- 
plaint was  verified  by  one  who  swore 
that  he  was  secretary  and  treasurer 
of  the  plaintiff  corporation,  that  he 
had  read  the  complaint  and  knew  the 
contents  thereof,  and  that  the  same 
was  in  all  respects  true,  of  his  own 
knowledge,  except  as  to  the  matters 
stated  to  be  upon  information  and  be- 
lief, and  that  all  the  material  allega- 
tions, of  the  complaint  were  true,  of 
his  personal  knowledge,  was  sufficient, 
without  pleading  that  he  was  sec- 
retary and  treasurer  of  the  corpora- 
tion at  the  time  the  transaction  arose. 

In  Manufacturers'  Nat.  Bank  v.  Hall 
(1891)  60  Hun,  466,  21  N.  Y.  Civ.  Proc. 
131,  15  N.  Y.  Supp.  208,  affirmed  with- 
out opinion  in  (1892)  129  N.  Y.  663,  30 
N.  E.  65,  while  there  was  a  difference 
of  opinion  among  the  judges  as  •  to 
whether  an  affidavit  positively  sworn 
to  by  the  president  of  a  corporation, 
reciting  the  sale  and  delivery  of  goods 
to  a  defendant,  was  prima  facie  suffi- 
cient to  warrant  the  granting  of  an 
attachment,  or  whether  it  should  be 
shown  further  that  he  was  connected 
with  the  active  business  and  with  the 
books  or  accounts  of  the  corporation 
in  such  a  way  as  to  justify  an  infer- 
ence of  knowledge  of  its  pecuniary 
affairs,  or  whether  he  should  state 
that  he  had  any  knowledge  of  the 
financial  affairs  of  the  corporation,  the 
judges  were  agreed  that  an'  affidavit 
was  insufficient,  where  it  was  made 
by  the  president  of  the  corporation, 
without  stating  that  he  held  such 
position  at  the  time  the  goods  were 
sold. 

In  Barstow  Stove  Co.  v.  Darling 
(1894)  81  Hun,  564,  30  N.  Y.  Supp. 
1033,  an  affidavit  made  by  the  manager 
and  agent  of  the  plaintiff  corporation 
was  held  sufficient,  over  an  objection 
that  it  failed  to  show  that  he  was  such 
manager  and  agent  at  the  time  of  the 
transaction  involved,  where  the  affida- 
vit contained  a  positive  assertion  of 
personal  knowledge  on  the  part  of  the 
affiant. 

And  in  Nason  Mfg.  Co.  v.  Craft  Re- 
frigerating Mach.  Co.  (1894)  81  Hun, 
578,  30  N.  Y.  Supp.  1031,  it  was  held 
that  an  affidavit  was  sufficient  as 
against  a  similar  objection,  where  the 
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affiant  verified  a  complaint  which  ac- 
companied the  affidavit,  and  was  re- 
ferred to  in  it,  and  therein  asserted 
that  the  matter  was  true  of  his  own 
knowledge. 

In  Central  Nat.  Bank  v.  Ft.  Ann 
Woolen  Co.  (1893)  57  N.  Y.  S.  R.  316, 
24  N.  Y.  Supp.  640,  affirmed  without 
opinion  in  (1894)  76  Hun,  610,  27  N. 
X'  Supp.  1114,  which  is.  affirmed  in 
(1894)  143  N.  Y.  624,  37  N.  E.  82%,  the 
court  holds  that  the  affidavit  of  the 
president  of  plaintiffs  corporation 
was  sufficient,  although  it  did  not  re- 
cite that  he  was  president  at  the  time 
the  transaction  arose,  where,  from  a 
careful  examination  of  the  affidavit, 
the  court  is  satisfied  that  it  sufficient- 
ly indicated  that  the  affiant  was  pres- 
ident at  the  time  of  the  transaction, 
and  is  familiar  with  the  financial  af- 
fairs of  the  corporation,  this  fact  dis-' 
tinguishing  the  case  from  Manufac- 
turers' Nat  Bank  v.  Hall  (1891)  60 
Hun,  466,  15  N.  Y.  Supp.  208. 

In  Yellow  Pine  Co.  v.  Atlantic  Lum- 
ber Co.  (1897)  21  Misc.  164,  47  N.  Y. 
Supp.  79,  affirmed  in  (1897)  22  App. 
Div.  629,  50  N.  Y.  Supp.  1135,  the 
court  held  that  an  objection  to  an  af-> 
fidavit  for  an  attachment,  made  by  the 
vice  president  of  th6  plaintiff/ on  the 
ground  that  the  affiant  did  not  disclose 
his  means  of  knowledge  of  the  facts, 
and  the  nonexistence  of  counterclaims^ 
and  did  not  state'  that  he  was  vice 
president  of  the  company  at  the  time 
of  the  occurrence  of  the  event  out  of 
whioh  the  cause  of  action  arose,  was 
not  valid,  where  the  affiant  stated 
that  he  derived  his  knowledge  and  in- 
formation from  the  provisions  of  the 
written  instrument  upon  which  the 
action  was  brought,  and  from  an  ex- 
amination of  the  books  of  the  corpora- 
tion, and  from  conversation  with  the 
employees,  even  if  it  might  be  inferred 
or  presumed  that  he  was  not  such 
officer  at  the  time  the  transaction 
arose;  for  it  appeared  from  the  facts 
which  he  did  state  that  he  proceeded 
to  obtain  the  information  evidenced 
by  the  books  and  the  reports  of  the 
employees,  before  he  made  the  affida- 
vit for  attachment. 

Where  one,  who  was  secretary  of  a 
corporation  at  the  time  the  account  in 


question  accrued,  made  affidavit. that 
the  amount  stated  was  due  to  the  cor- 
poration, over  and  above  all  counter- 
claims existing  in  favor  of  the- defend- 
ant, and  a  similar  statement  was  made 
by  the  present  secretary,  the  affidavits 
were  held  to  be  sufficient,  under  a 
statute  which  provides  that^  in  an  at^ 
tachment  proceeding  to  recover  dam- 
ages for  a  breach  of  contract,  the  af- 
fidavit must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  there- 
in, over  and  above  all  counterclaims 
known  to  him,  the  affidavit  having 
been  objected  to  on  the  ground  that 
it  did  not  appear  that,  at  the  present, 
time,  the  former  secretary  was  an  of- 
ficer of  the  corporation,  and  he  could 
not  know  whether  any  counterclaim- 
had  arisen  since  he  ceased  to  be  an 
officer,  and  that  the  present  secretary 
had  no  personal  knowledge  of  the  con- 
tract set  forth  in  the  complaint.  E;  W. 
Bliss  Co.  V.  Opera  Glass  Supply  Co. 
(1891)  60  Hun,  438,  21  N.  Y.  Civ.  Proc. 
Rep.  136,  15  N.  Y.  Supp.  6. 

VJII»  Necessity  of  showing  why  the  affi- 
davit was  not  made  hy  the  party,  or 
an  officer  of  the  corporation. 

Where  an  affidavit  on  behalf  of  a 
corporation  is  made  by  an  officer 
thereof,  it  is  not  necessary  that  the 
affidavit  set  forth  the  reasons  why  it 
is  not  made  by  the  party,  under  stat-. 
utes  providing,  generally,  that  when 
an  affidavit  is  made  by  an  agent  or  at- 
torney, the  affiant  should  state  why 
it  is  not  made  by  the  party.  Scott 
Stamp  &  Coin  Co.  v.  Leake  (1908)  9 
CaL  App.  511,  99  Pac.  731 ;  Hornick  v. 
Union  P.  R.  Co.  (1911)  85  Kan.  568, 
38  L.R.A.(N.S.)  826,  118  Pac.  60,  Ann. 
CsiS.  1913A,  208 ;  Robinson  v.  Ecuador 
Development  Co.  (1900)  32  Misc.  106, 
65  N.  Y.  Supp.  427;  Commercial  Nat. 
Bank  v.  Hutchison  (1882)  87  N.  C.  22. 

Thus,  in  Scott  Stamp  &  Coin  Co.  v. 
Leake  (Cal.)  supra,  it  was  held  that 
an  affidavit  made  by  the  treasurer  of 
a  corporation  need  not  set  forth  the 
reason  why  it  was  not  made  by  the 
party,  under  a  statute  providing  that, 
when  an  affidavit  to  a  claim  against  an 
estate  is  made  by  a  person  other  than 
the  claimant,  the  reason  therefor  must 
be  set  forth,  as  the  affidavit  in  such 
case  is  not  made  by  a  third  person, 
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but  by  the  corporation  itself,  through 
one  of  its  authorized  officers,  which  is 
the  only  way  a  corporation  can  act. 

In  Homick  v.  Union  P.  R.  Co.  (1911) 
85  Kan.  568,  38  L.R.A.(K.S.)  826,  118 
Pac.  60,  Ann.  Cas.  1913A,  208,  it  is 
held,  under  a  statute  providing  that 
"when  a  municipal  or  other  corpora- 
tion is  a  party,  the  verification  may  be 
made  by  an  officer  thereof,  his  agent, 
or  attorney,'^  that  a  pleading  may  be 
verified  by  an  attorney  for  a  corpora- 
tion, without  setting  forth  why  the 
verification  was  not  made  by  the  cor- 
poration itself,  another  statutory  pro- 
vision that  when  the  verification  is 
made  by  an  agent  or  attorney,  he  shall 
state  the  reason  why  it  is  not  made 
by  the  party  himself,  being  held  to  ap- 
ply  to  natural  persons  only. 

Where  the  secretary  of  a  foreign 
corporation,  as  its  agent,  verifies  a 
pleading,  under  a  Code  provision  that 
where  a  foreign  corporation  is  a  party 
the  verification  may  be  made  by  the 
agent  of,  or  attorney  for,  the  party,  he 
need  not  set  forth  the  reason  why  it  is 
not  made  by  the  party,  for  that  would 
be  senseless  in  the  case  of  a  corpora- 
tion, which  cannot  take  an  oath.  Rob- 
inson V.  Ecuador  Development  Co. 
(1900)  32  Misc.  106,  65  N.  Y.  Supp. 
427. 

In  Commercial  Nat.  Bank  v.  Hutch- 
ison (N.  C.)  supra,  it  was  held  that 
the  president  of  a  corporation  who 
verified  a  complaint  on  its  behalf  was 
not  required  to  state  why  the  corpora- 
tion had  not  made  the  verification, 
under  a  statute  providing  that  agents 
and  attorneys  who  verify  a  pleading 
should  state  the  reasons  why  it  was 
not  made  by  the  party,  the  court  say- 
ing: "A  corporation  can  take  no 
oath,  and  can  therefore  make  no  verifi- 
cation; and  it  would  be  idle  for  its 
officer  to  explain  why  it  has  not  done 


» 


so. 

But  when,  under  such  a  statute,  an 
affidavit  is  made  on  behalf  of  a  cor- 
poration by  an  agent  or  attorney,  as 
distinguished  from  an  officer,  the  af- 
fidavit should  show  why  it  was  not 
made  by  an  officer  of  the  corporation. 
Columbia  Screw  Co.  v.  Warner  Lock 
Co.  (1903)  138  Cal.  446,  71  Pac.  498; 
Northern  Lake  Ice  Co.  v.  Orr  (1898> 
3  A.L.R.— 10. 


102  Ky.  586,  44  S.  W.  216;  Cope  v. 
Minnesota  Type  Foundry  Co.  (1897) 
20  Mont.  67,  49  Pac.  387;  Banks  v. 
Gay  Mfg.  Co.  (1891)  108  N.  C.  282, 
12  S.  E.  741;  Wakely  v.  Sun  Ins. 
Office  (reported  herewith)  ante, 
128;  Erie  Boot  &  Shoe  Co.  v.  Eichen- 
laub  (1889)  127  Pa,  164,  17  Atl.  889; 
Galashevsky  v.  Camden  F.  Ins.  Asso. 
(1916)  63  Pa.  Super.  Ct.  511;  Kelly  v. 
Singer  Mfg.  Co.  (1895)  4  Pa,  Dist. 
R.  440. 

Under  a  statute  providing  that  when 
a  pleading  is  verified  by  the  attorney 
or  any  other  person,  except  one  of  the 
parties,  he  must  set  forth  in  the  affida- 
vit the  reasons  why  it  is  not  made  by 
one  of  the  parties,  an  affidavit  on  be- 
half of  the  corporatton,  made  by  its 
attorney,  was  defective  in  failing  to 
state  why  it  was  not  made  by  plain- 
tiff, or  some  officer  thereof.  Columbia 
Screw  Co.  v.  Warner  Lock  Co.  (Cal.) 
supra. 

Under  a  statute  providing:  "The 
affidavit  of  an  agent  or  attorney  must 
state  the  absence  from  the  county  of 
the  party  or  parties  for  whom  it  is 
made,  and  the  fact  that  the  affiant  is 
agent  or  attorney,"  an  affidavit  made 
for  a  corporation  by  an  attorney  must 
show  that  he  was  authorized  to  make 
it,  by  a  statement  that  the  officer  or 
agent,  who  would  be  required  to  verify 
it  if  in  the  county,  was  absent  there- 
from. Northern  Lake  Ice  Co.  v.  Orr 
(1898)  102  Ky.  586,  44  S.  W.  216. 

Under  a  statute  providing  that  an 
affidavit  required  to  be  attached  to  a 
chattel  mortgage  may,  in  case  any 
party  is  absent,  be  made  by  the  agent 
or  attorney  of  such  party,  the  absence 
of  a  party  must  be  clearly  set  forth 
in  the  affidavit  itself  before  an  agent 
can  make  the  oath  required;  and 
where  a  corporation  is  a  party  to  a 
chattel  mortgage,  the  absence  of  the 
corporation  must  be  set  forth,  it  being 
insufficient  if  it  merely  appears  that 
the  corporation  is  organized  under 
the  laws  of  another  state.  Cope  v. 
Minnesota  Type  Foundry  Co.  (1897) 
20  Mont.  67,  49  Pac.  <^87. 

In  Banks  v.  Gay  Mfg.  Co.  (1891) 
108  N.  C.  282,  12  S.  E.  741,  it  was  held 
that,  under  a  Code  provision  that 
"when  a  corporation  is  a  party  the 
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verification  may  be  made  by  any  of- 
ficer thereof/'  the  verification  could 
not  be  made  by  a  mere  agent,  and  the 
court  said,  further:  "Besides,  if  the 
answer  of  a  corporation  could  be  ver- 
ified by  an  agent,  the  afiidavit  is  not 
sufficient,  in  that  it  does  not  set  forth 
his  knowledge  or  the  grounds  of  his 
belief  on  the  subject,  and  the  reason 
why  it  was  not  made  by  the  party. 
When  the  verification  is  by  an  officer 
of  the  company,  this  is  not  required, 
for  the  officer  speaks  for  and  is  the 
mouthpiece  of  the  corporation.'' 

The  decision  in  the  reported  case 
(Wakely  v.  Sun  Ins.  Office,  ante, 
128)  is  followed  in  Galashevsky  v. 
Camden  F.  Ins.  Asso.  (1916)  63  Pa. 
Super.  Ct.  511,  in  which  it  was  held 
that  an  affidavit  of  defense,  made  by 
one  who  styled  himself  as  the  special 
agent  of  the  defendant,  was  insuffi- 
cient because,  among  other  defects, 
he  did  not  give  any  reason  why  it  was 
not  made  by  an  officer  of  the  corpora- 
tion. 

In  Erie  Boot  &  Shoe  Co.  v.  Eichen- 
laub  (1889)  127  Pa.  164,  17  Atl.  889, 
it  was  held  that  an  objection  against 
an  affidavit  of  defense  by  a  corpora- 


tion, that  it  was  made  by  a  mere  stock- 
holder, without  setting  out  any  special 
knowledge  of  the  facts  or  any  reason 
why  it  was  not  made  by  an  officer  or 
director,  was  well  taken,  but  its  effect 
was  obviated  by  an  aveiment  in  a 
supplementary  affidavit  that  the  affiant 
was  the  manager  of  the  business  of 
the  company. 

In  Clark's  Cove  Fertilizer  Co.  v. 
Stever  (1899)  29  Misc.  571,  62  N.  Y. 
Supp.  249,  under  a  Code  provision  for 
the  verification  of  pleadings,  which 
provided  that  where  the  party  is  a 
foreign  corporation,  the  verification 
may  be  made  by  the  agent  of,  or  the 
attorney  for,  the  party,  it  was  held 
that  a  recital  in  a  verification  that 
**the  reason  why  this  verification  is 
not  made  by  the  plaintiff  is  because 
he  does  not  reside  in  the  county  of 
Columbia,  and  is  a  corporation,''  while 
inartificially  drawn,  was,  in  effect,  a 
declaration  that  the  plaintiff^  was  a 
foreign  corp^ation,  and  was  suffi- 
cient, especially  as  the  complaint  con- 
tained the  statement  that  the  plaintiff 
was  a.  foreign  corporation. 

R.  MM  S. 


FRANK  M.  DOWLER,  By  Guardian  ad  Litem,  Appt., 

V. 

JOSEPH  JOHNSON,  Respt 

Sew  Tork  Court  of  Appeals -^  December  10,   19X8* 

(225  N.  Y.  39,  121  N.  E.  487.) 

Officers  —  liabiKty  for  acts  of  snbordinates. 

1.  Public  officers  are  not  liable  for  the  negligence  of  their  subordinates 
unless  they  co-operate  in  the  act  complained  of,  or  direct  or  encourage  it. 
[See  note  on  this  question  beginning  on  page  149.] 


Municipal  corporation  —  speed  ordi- 
nances —  exemption  of  fiiremeii. 

2.  Officers  and  men  of  a  fire  depart- 
ment are  exempt  from  the  ordinary 
limitations  established  by  ordinance 
with  respect  to  speed  only  so  far  as 
such  exemption  is  expressly  provided. 

[See  19  R.  C.  L.  1117,  1118.] 

Master  and  servant  —  liability  of 
superintendent  of  fire  department  — 
respondeat  superior. 

3.  The  superintendent  of  a  fire  de- 


partment is  not  liable,  on  the  theory  of 
respondeat  superior,  for  the  negli- 
gence of  a  fireman  driving  his  automo- 
bile under  his  assignment  of  duty, 
upon  recommendation  of  the  fire  chief. 
[See  18  R.  C.  L.  786  et  seq.] 

—  acquiescence  in  n^ligent  act. 

4.  Ratification  of  a  negligent  act  of 
a  servant  may  be  equivalent  to  com- 
mand by  the  master,  and  co-operation 
of  the  master  may  be  inferred  from 
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acquiescence,  where  there  was  power 
to  restrain. 

[See  18  R.  C.  L.  801.] 

Negligence  —  driver  of  automobile  — 

liability  of  passenger. 

5.  A  superintendent  of  a  fire  depart- 
ment who  permits  his  car  to  be  driven 


at  excessive  speed  by  a  fireman  as- 
signed to  duty  as  his  driver,  after 
reasonable  opportunity  to  protest,  may 
be  found  to  have  approved  of  the  un- 
lawful speed  so  as  to  be  liable  for  in- 
juries thereby  inflicted  upon  a  trav- 
eler on  the  highway. 

[See  20  R.  0.  L.  158  et  seq.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  aflfirming,  by  a  divided  court,  a  judg- 
ment of  a  Trial  Term,  Part  III.,  for  New  York  County,  dismissing  the 
complaint  in  an  action  brought  to  recover  damages  for  personal  injuries, 
alleged  to  have  been  caused  by  the  negligent  driving  of  defendant's  auto* 
mobile.    Reversed. 


The  facts  are  stated  in  the  opinion 

Messrs.    Herbert    C.    Smyth    and. 
James  B.  Mackie,  with  Mr.  Julius  M. 
Lowenstein,  for  appellant: 

Defendant  was,  in  law,  liable  under 
the  rule  of  respondeat  superior. 

Maxmilian  v.  New  York,  62  N.  Y. 
160,  20  Am.  Rep.  468;  People  ex  rel. 
Croker  v.  Sturgis,  91  App.  Div.  286, 
86  N.  Y.  Supp.  687;  People  ex  rel. 
Clifford  V.  Scannell,  74  App.  Div.  406, 
77  N.  Y.  Supp.  704,  affirmed  in  173  N. 
Y.  606,  66  N.  £.  1114;  People  ex  rel. 
Hart  V.  Fire  Comrs.  82  N.  Y.  358; 
People  ex  rel.  Kent  v.  Fire  Comrs.  100 
N.  Y.  82,  2  N.  E.  613;  Reed  v.  Metro- 
politan Street.  R.  Co.  58  App.  Div.  87, 
68  N.  Y.  Supp.  539;  Higgins  v.  Western 
U.  Teleg.  Co.  156  N.  Y.  75,  66  Am,  St 
Bap.  tt7,  50  N.  E.  500,  4  Am.  Neg.  Rep. 
320. 

Public  officers  are  liable  personally 
to  third  persons  who  are  injured  by 
their  personal  negligent  conduct. 

Murphy  v.  Emigration  Comrs.  28  N. 
Y.  134:  Story,  Agency,  §  320;  Day  v. 
Reynolds,  23  Hun,  131;  Hartwell  v. 
Riley,  47  App.  Div.  154,  62  N.  Y.  Supp. 
317 ;  Bryant  v.  Randolph,  183  N.  Y.  70, 
30  N.  E.  657;  Bennett  v.  Whitney,  94 
N.  Y.  802 ;  Litchfield  v.  Bond,  186  N.  Y. 
66,  78  N.  E.  719;  Robinson  v.  Chamber- 
lain, 34  N.  Y.  389,  90  Am.  Dec.  713; 
McCarthy  v.  Syracuse,  46  N.  Y.  194; 
Smith  V.  Rochester,  92  N.  Y.  473,  44 
Am.  Rep.  393;  People  v.  Canal  Bd.  55 
N.  Y.  390;  St.  Peter  v.  Denison,  58  N. 
Y.  416,  17  Am.  Rep.  258;  Hover  v. 
Barkhoff,  44  N.  Y.  113;  Adsit  v.  Brady, 
4  Hill,  630,  40  Am.  Dec.  305;  Wright  v. 
Shanahan,  149  N.  Y.  495,  44  N.  E.  74; 
Terhune  v.  New  York,  88  N.  Y.  247,  42 
Am.  Rep.  248. 

Mr.  Terence  Farley,  with  Mr.  Wil- 
liam P.  Burr,  for  respondent: 

A  public  officer  is  not  liable  for  the 


of  the  court. 

• 

acts  or  omissions  of  official  subordi- 
nates, appointed  by  him,  or  working  un- 
der his  direction,  if  they  are  not  in  his 
private  service,  but  may  themselves  be 
considered  as  officers  of  the  municipal- 
ity or  state,  unless  such  officer  person- 
ally directed  the  performance  of  the 
act  complained  of,  or  personally  co- 
operated in  the  negligence  from  which 
the  injury  resulted,  if  he  exercised  rea- 
sonable care  in  the  selection  of  the 
subordinates. 

22  R.  C.  L.  487 ;  Murphy  v.  Emigra- 
tion Comrs.  28  N.  Y.  134;  Cardot  v. 
Barney,  63  N.  Y.  281,  20  Am.  Rep.  533; 
Donovan  v.  McAlpin,  85  N.  Y.  185,  39 
Am.  Rep.  649;  Walsh  v.  New  York  & 
B.  Bridge,  96  N.  Y.  427;  Bieling  v. 
Brooklyn,  120  N.  Y.  98,  24  N.  E.  389 ; 
Bailey  v.  New  York,  3  Hill,  531,  38 
Am.  Dec.  669 ;  Brissac  v.  Lawrence,  2 
Blatchf.  121,  Fed.  Cas.  No.  1,888; 
United  States  v.  Brodhead,  Fed.  Cas. 
No.  14,654;  Rubens  v.  Robertson,.  38 
Fed.  86;  Mister  v.  Brown,  69  Fed.  912; 
Riggin  V.  Brown,  59  Fed.  1006;  Bank- 
ers' Mut.  Casualty  Co.  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  65  L.R.A. 
397,  54  C.  C.  A.  608,  117  Fed.  439; 
Dunlop  V.  Munroe,  7  Cranch,  242,  3  L. 
ed.  329 ;  The  Eleanor,  2  Wheat.  345,  4 
L.  ed.  257 ;  Robertson  v.  Sichel,  127  U. 
S.  507,  32  L.  ed.  203,  8  Sup.  Ct.  Rep. 
1286;  Bigby  v.  United  States,  188  U.  S. 
406,  47  L.  ed.  523,  23  Sup.  Ct.  Rep. 
468;  District  of  Columbia  v.  Petty, 
229  U.  S.  593,  57  L.  ed.  1343,  33  Sup. 
Ct.  Rep.  881 ;  Casey  v.  Scott,  82  Ark. 
362,  118  Am.  St.  Rep.  80,  101  S.  W. 
1152,  12  Ann.  Cas.  184;  Merritt  v.  Mc- 
Farland,  4  Cal.  App.  390,  88  Pac.  369 ; 
Ely  V.  Parsons,  55  Conn.  83,  10  Atl. 
499;  Huey  v.  Richardson,  2  Harr. 
(Del.)  206;  Barker  v.  Chicago,  P.  & 
St.  L.  R.  Co.  243  111.  482,  26  L.R.A. 
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(N.S.)  1058,  184  Am.  St.  Rep.  382,  90 
N.  E.  1057 ;  Hawkins  v.  Thomas,  3  Ind. 
App.  399,  29  N.  E.  157 ;  Scott  County  v. 
Fluke,  34  Iowa,  317;  Bowden  v.  Derby, 
97  Me.  536,  63  L.R.A.  223,  94  Am.  St. 
Rep.  516,  55  Atl.  417,  14  Am.  Neg.  Rep. 
305,  99  Me.  208,  58  Atl.  993,  17  Am. 
Neg.  Rep.  239;  Anne  Arundel  County 
V.  Duvall,  54  Md.  350,  39  Am.  Rep. 
393;  McKenna  v.  Kimball,  145  Mass. 
556,  14  N.  E.  789 ;  Foster  v.  Metts,  55 
Miss.  77,  30  Am.  Rep.  504;  Hutchins 
V.  Brackett,  22  N.  H.  252,  53  Am.  Dec. 
248;  Ford  v.  Parker,  4  Ohio  St.  576; 
Conwell  V.  Voorhees,  13  Ohio,  523,  42 
Am.  Dec.  206;.  Schroyer  v.  Lynch,  8 
Watts,  453;  Clough  v.  Worsham,  32 
Tex.  Civ.  App.  187,  74  S.  W.  350 ;  Saw- 
yer V.  Corse,  17  Gratt.  230,  94  Am.  Dec. 
445;  Richmond  v.  Long,  17  Gratt.  375, 
94  Am.  Dec.  461;  Tracy  v.  Cloyd,  10 
W.  Va.  19 ;  Lane  v.  Cotton,  1  Ld.  Raym. 
646,  1  Salk.  17,  91  Eng.  Reprint,  1332, 
17, 12  Mod.  472,  88  Eng.  Reprint,  1458 ; 
Whitfield  V.  Le  Despencer,  Cowp.  pt. 
2,  p.  754,  98  Eng.  Reprint,  1344 ;  Nich- 
olson V.  Mouncey,  15  East,  384,  104 
Eng.  Reprint,  890,  13  Revised  Rep. 
501;  Holroyd  v.  Breare  (1819)  2  Barn. 
&  Aid.  473,  106  Eng.  Reprint,  439,  21 
Revised  Rep.  361;  Hall  v.  Smith,  2 
Bing.  156,  130  Eng.  Reprint,  265,  9  J. 
B.  Moore,  226, 2  L.  J.  C.  P.  113 ;  Tinsley 
v.  Nassau,  2  Car.  &  P.  582,  Mont.  & 
M'Arth.  52;  Humphreys  v.  Mears,  1 
Mann.  &  R.  187,  6  L.  J.  K.  B.  89 ;  Dun- 
can V.  Findlater,  6  Clark  &  F.  894,  7 
Eng.  Reprint,  934,  Maclean  &  R.  911, 
9  Eng.  Reprint,  339;  Bradley  v.  Carr, 
3  Mann.  &  G.  221,  133  Eng.  Reprint, 
1123,  3  Scott,  N.  R.  523;  Holliday  v. 
St.  Leonard,  11  C.  B.  N.  S.  192,  142 
Eng.  Reprint,  769,  30  L.  J.  C.  P.  N.  S. 
361,  8  Jur.  N.  S.  79,  4  L.  T.  N.  S.  406, 
9  Week.  Rep.  694;  Mersey  Docks  & 
Harbor  Bd.  v.  Penhallow,  7  Hurlst.  & 
N.  329,  158  Eng.  Reprint,  500 ;  Raleigh 
V.  Goschen  [1898]  1  Ch.  73,  67  L.  J. 
Ch.  N.  S.  59, 77  L.  T.  N.  S.  429,  46  Week. 
Rep,  9©;  23  Am.  &  Eng.  Enc.  Law,  2d 
ed.  382;  McQuillin,  Miin.  Corp.  §§  548, 
2424,  2621;  2  Shearm.  &  Redf.  Neg. 
6th  ed.  §§  319,  321;  Story,  Agency,  § 
319;  Story,  Bailm.  9th  ed.  §§  461,  462; 
Whart.  Neg.  2d  ed.  §§  288-297. 

CardozOy  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  in  1913  was  the 
fire  commissioner  of  the  city  of  New 
York.  On  March  20  of  that  year 
he  left  fire  headquarters  in  one  of 
the    department's   automobiles,   to 


inspect  some  new  fire  houses  in 
Brooklyn.  The  automobile  was 
driven  by  a  fireman  assigned  to 
that  duty  by  the  commissioner,  upon 
the  recommendation  of  the  fire 
chief.  While  so  driven,  it  collided 
with  another  automobile,  and  the 
plaintiff  was  injured.  The  com- 
plaint charges  that  at  the  time  of 
the  collision  the  automobile  carrying: 
the  defendant  was  driven  under  his 
orders,  and  that  it  was  driven  neg- 
ligently and  at  excessive  speed.  The 
officers  and  men  of  the  fire  depart- 
ment are  not  exempt  from  the  ordi- 
nary limitations  in 
respect  of  speed,  un-  ^^^^^^^^^^^^ 
less  they  are  "pro-  ordinance.— 
ceeding  to  a  fire"  S^eSSn.""*  *' 
(Charter  of  New 
York  [Laws  1901,  chap.  466],  § 
748),  or  "responding  for  emergency 
work  in  case  of  fire,  accident,  public 
disaster,  or  impending  danger" 
(Code  of  Ordinances  of  N.  Y.  chap. 
24,  art.  2,  §  17,  subd.  6) . 

The  plaintiff's  counsel,  in  opening: 
the  case,  stated  that  the  defendant's 
car  was  going  at  the  rate  of  50  miles 
an  hour.  He  was  about  to  offer  evi- 
dence of  the  negligence  charged, 
when  he  was  checked  by  a  ruling  of 
the  court  that,  no  matter  what  the 
action  or  negligence  of  the  chauffeur 
might  be,  the  defendant  was  not  li- 
able. The  record  is  very  informal, 
and  the  plaintiff's  offer  of  proof  is 
not  as  definite  as  we  might  wish; 
but  we  think  there  is  no  doubt  in 
respect  of  the  ruling  which  the  court 
intended  to  make.  The  court's  view 
was  that,  because  the  relation  be- 
tween the  defendant  and  the  driver 
was  not  that  of  master  and  servant, 
no  speed,  however  excessive,  could 
tend  to  fasten  upon  the  defendant  a 
liability  for  the  wrong.  The  com- 
plaint was  dismissed,  and  on  appeal 
to  the  appellate  division  the  judg- 
ment was  affirmed  by  a  divided 
court. 

We  think  there  was  error  in  re- 
fusing to  give  the  plaintiff  an  op- 
portunity to  unfold  his  case.  We 
see  no  repugnancy  between  the  com- 
plaint and  the  opening.  None  cer- 
tainly  can  be   found  in   the  mere 
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relation  that  subsisted  between  the 
defendant  and  the  driver.  We  do  not 
doubt  the  rule  invoked  by  counsel 
for  the  defendant,  and  sustained  by 
superabundant  citations^  that  pub- 

omcer«-ua-  '^^  officcrs  are  not 
biiity  for  aeta  of  liable  f or  the  negli- 

ordinates  unless  they  co-operate  in 
the  act  complained  of,  or  direct  or 
encourage  it.  Lane  v.  (Totton,  1  Ld. 
Raym.  646,  91  Eng.  Reprint,  1332; 
Bailey  v.  New  York,  3  Hill,  531, 
638,  38  Am.  Dec.  669;  Cardot  v, 
Barney,  63  N.  Y.  281,  20  Am.  Rep. 
633;  Robertson  v.  Sichel,  127  U.  S. 
607,  32  L.  ed.  203,  8  Sup.  Ct.  Rep. 
1286;  Ely  v.  Parsons,  56  Conn.  83, 
10  Atl.  499;  Story,  Agency,  §  319. 
That  is,  at  least,  the  general  rule, 
and  if  it  is  subject  to  any  other 
qualifications  they  are  not  now  ma- 
terial. 

But  here    the  very    question  is 

whether  the  def  end- 

"rvant-ulbii.  -ant  did  direct  or 
ut  of  •aperiB-     encouragc  the  negli- 

tendent  of  4re  .  r*  ** 

depArtment—  gOnt  aCt,  Or  pcrSOU- 

^ierior!**  ally  co-operate  in  it. 

Undoubtedly  he  is 
not  liable  for  the  negligence  of  the 
driver  on  the  theory  of  respondeat 
superior.  The  relation  between 
them  was  not  that  of  master  and 
servant.  If  he  had  been  out  of  the 
car  at  the  time  of  the  accident,  no 
one  would  suggest  that  he  must 
answer  for  the  driver's  wrong. 
Even  his  presence  in  the  car  would 
be  insufficient  of  itself,  and  in  all 
circumstances,  to  charge  him  with 
liability.  There  must  have  been 
command  or  co-operation.  De  Car- 
valho  V.  Brunner,  223  N.  Y.  284, 
287,  119  N.  E.  563 ;  1  Cooley,  Torts, 
3d  ed.  pp.  213,  244.     But  ratifica- 


tion may  be  equivalent  to  command, 
and  co-operation  may  be  inferred 
from    acquiescence, 

where  there  ispow-  I^n^^itrenTlct. 
er  to  restram.  The 
charge  is  that  this  car  was  going  at 
the  rate  of  50  jniles  an  hour.  The 
charge  is  that  it  was  going  under 
the  defendant's  orders.  If  the  de- 
fendant permitted  such  a  speed  to  be 
maintained,  and  this  after  reason- 
able opportunity  for  protest,  a  jury 
might  find  his  silence  the  equivalent 
of  approval.  Many  circumstances 
would  have  to  be  weighed.  Chief 
among  them,  per- 
haps, would  be  the  3*f^"f*of**" 
duration  of  the  of-  antomobiie-. 
fense  and  the  op-  ^^^i'Jil.i! 
portunity  to  re- 
strain it.  There  was  the  right  to 
restrain  here,  for  the  driver  was 
subject  to  the  defendant's  orders 
(Charter  N.  Y.  City,  §  728) ;  butthe 
right  is  of  no  importance,  unless  the 
omission  to  exercise  it  was  unrea- 
sonable. We  cannot  say  whether 
the  inference  of  such  an  omission  is 
legitimate  till  the  whole  story  has 
been  told.  We  must  see  the  whole 
picture.  For  the  purpose  of  this  ap- 
peal, it  is  enough  that  the  defendant 
is  not  exonerated  as  of  course,  be- 
cause the  man  at  the  helm  was  not 
his  servant.  One  cannot  let  oneself 
be  .driven  at  breakneck  speed 
through  city  streets,  and  charge  the 
whole  guilt  upon  the  driver,  who 
has  done  one's  tacit  bidding. 

The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

Hiscock,  Ch.  J.,  and  Collin,  Cudde- 
back.  Pound,  Crane,  and  Andrews, 

JJ.,  concur. 


Responsibility  of 


ANNOTATION. 

c  officer  toe  negligence  of  subordinate  in  operation  of 

vehicle. 


A  careful  search  discloses  no  deci- 
sion except  the  reported  case  (Dow- 
LEB  v.  Johnson,  ante,  146),  wherein 
is  discussed  the  responsibility  of  a 
public  officer  for  the  negligence  of  a 


subordinate  in  the  operation  of  a  vehi- 
cle. 

It  will  be  observed  that  the  defend- 
ant in  that  case  was  sued  individually, 
and  not  in  his  official  capacity,  and 
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the  court  holds  that  if  he  was  per- 
sonally negligent  in  allowing  his 
chauffeur,  who  was  under  his  control, 
to  drive  the  car  at  a  high  rate  of  speed 
through  the  streets  of  a  city  he  would 
be  liable  for  that  negligence;  and  that 
his  acquiescence  in  such  a  rate  of 
speed,  as  constituting  negligence,  was 
a  question  which  should  have  been 
submitted  to  the  jury. 

It  may  be  laid  down,  however, 
as  a  general  rule,  that,  in  the  lan- 
guage of  the  reported  case  (Dow- 
LER  V.  Johnson),  "public  officers  are 
not  liable  for  the  negligence  of  their 
subordinates  unless  they  co-operate 
in  the  act  complained  of,  or  direct 
or  encourage  it,"  since  the  relation 
of  master  and  servant  does  not  ex- 
ist, and  the  rule  of  respondeat  su- 
perior does  not  apply.  Judge  Story  in 
his  work  on  Agency,  9th  ed.  §  319, 
states  the  rule  as  follows:  'It  is 
plain  that  the  government  itself  is 
not  responsible  for  the  misfeasance, 
or  wrongs,  or  negligences,  or  omis- 


sions  of  duty  of  the  subordinate  of- 
ficers or  agents  employed  in  the  pub- 
lic service;  for  it  does  not  undertake 
to  guarantee  to  any  persons  the  fidel- 
ity of  any  of  the  officers  or  agents- 
whom  it  employs;  since  that  would 
involve  it,  in  all  its  operations,  in  end- 
less embarrassments,  and  difficulties, 
and  losses,  which  would  be  subversive 
of  the  public  interests;  and,  indeed^ 
laches  are  never  imputable  to  the  gov- 
ernment. Our  next  inquiry,  therefore, 
is  whether  the  heads  of  its  depart- 
ments, or  other  superior  functionaries, 
are  in  a  different  predicament.  And 
here  the  doctrine  is  now  firmly  estab- 
lished (subject  to  the  qualifications 
hereinafter  stated)  that  public  officers 
and  agents  are  not  responsible  for  the 
misfeasances  or  positive  wrongs,  or 
for  the  nonfeasances  or  negligences^ 
or  omissions  of  duty  of  the  subagents^ 
or  servants,  or  other  persons  properly 
employed  by  and  under  them*  in  the 
discharge  of  their  official  duties." 


GEORGE  HEGGIE 

V. 

ELIZABETH  HAYES. 

Tennessee  Supreme  Court -^  February  3,  1910. 

(—  Tenn.  — ,  208  S.  W.  605.) 

Limitation  of  actions  —  seduction  —  when  runs. 

1.  The  Statute  of  Limitations  does  not  begin  to  run  against  a  cause  of 
action  for  seduction,  in  case  of  a  series  of  illicit  acts  under  promise  of 
marriage,  until  the  last  illegal  act  under  the  promise. 

[See  note  on  this  qv^ation  beginning  on  page  155.] 


Pleading  —  time  of  contract. 

2.  The  time  of  the  contract  must  be 
pleaded  in  an  action  to  recover  dam- 
ages for  breach  of  marriage  contract. 

[See  4  R.  C.  L.  162,  163.] 

—  necessity  of  videlicet. 

3.  The  time  of  a  marriage  contract 
need  not  be  laid  under  a  videlicet  in 
order  to  prove  another  time  in  an  ac- 
tion for  breach  of  promise  to  marry. 

[See  4  R.  C.  L.  163.] 

—  variance. 

4.  There  is  no  fatal  variance  in 
proving  a  time  of  contract  different 
from  that  laid  in  the  complaint,  in  an 
action  to  recover  damages  for  breach 
of  marriage  contract. 

[See  21  R.  C.  L.  608  et  seq.] 


—  curing  misstatement  by  verdict. 

5.  A  misstatement  of  time  in  a  dec- 
laration is  cured  by  the  verdict. 

[See  21  R.  C.  L.  614  et  seq.] 

—  variance  in  time  of  seduction. 

6.  Proof  of  a  seduction  at  a  time  dif- 
ferent from  that  laid  in  the  declara- 
tion is  an  immaterial  variance. 

[See  21  R.  C.  L.  611.] 

—  act  before  marriage  promise  —  ef- 
fect. 

7.  A  promise  of  marriage  existing 
concurrently  with  a  series  of  acts  of 
sexual  intercourse  between  the  parties 
prevents  defendant  in  an  action  for 
seduction  from  referring  the  Statute 
of  Limitations  to  his  first  unlawful 
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act,  although  it  occurred  before  the 
promise  of  marriage  was  made. 
[See  17  R.  C.  L.  808.] 

Appeal  —  finding  on  moticm  for  new 
triaL 

8.  A  finding  by  the  trial  judge  on 
conflicting  evidence  offered  upon  mo- 
tion for  new  trial  is  binding  on  appeal. 

[See  2  R.  G*  L.  202.] 
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New  trial  —  right  to  shift  ground. 

9.  Defendant  cannot,  after  conced- 
ing the  good  character  of  plaintiff  in 
an  action  for  seduction  and  trying  the 
case  on  that  theory,  shift  his  ground 
upon  motion  for  new  trial  and  attempt 
to  prove  her  unchastity. 


Cross  petitions  for  Writs  of  Certiorari  to  review  a  judgment  of  the 
Court  of  Civil  Appeals,  affirming  in  part  a  judgment  of  the  Circuit  Court 
for  Hamilton  County  in  plaintiff's  favor  in  an  action  brought  to  recover 
damages  for  breach  of  promise  to  marry  and  seduction ;  defendant  object- 
ing to  the  judgment  allowing  recovery  against  him,  and  plaintiff  objecting 
to  so  much  of  the  judgment  as  directed  a  remittitur  of  part  of  the  verdict. 
Affimied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  B.  Miller,  for  defendant :  258,  102  Am.  St.  Rep.  118,  48  S.  E.  185, 

While  it  is  unnecessary  to  allege  a  1  Ann.  Gas.  386;  Dunlap  v,  Linton,  144 

promise  of  marriage  on  a  day  certain.  Pa.   339,   22   Atl.   819;    Bradshaw   v. 

yet  when  specifically  alleged  the  proof  Jones,  103  Tenn.  333,  76  Am.  St.  Rep. 

must  conform,  at  least  within  reason-  .  655,  62  S.  W.  1072. 

able  certainty.  If  plaintiff  would  avoid  bar  of  the 

3  Enc.  PI.  &  Pr.  686;  Paris  v.  Strong,  statute;  he  must  negative  its  applica- 


51  Ind.  343;  Spellings  v.  Parks,  104 
Tenn.  353,  58  S.  W.  126;  Memphis 
Street  R.  Co.  v.  Berry,  118  Tenn.  581, 
102  S.  W.  85;  May  v.  Illinois  C.  R.  Co. 
129  Tenn.  521,  L.R.Aul916A,  781,  167 
S.  W.  477,  Ann.  Gas.  1916A,  218. 

If  the  plaintiff  declares  with  specifi- 
cation, and  the  proof  does  not  reason- 
ably conform,  there  is  a* fatal  variance. 

3  Enc,  PI.  &  Pr.  686;  Paris  v.  Strong, 
51  Ind.  343;  Vance  v.  Jones,  Peck 
(Tenn.)  329;  4  Cyc.  356;  East  Ten- 
nessee Goal  Go.  V.  Daniel,  100  Tenn. 
72,  42  S.  W.  1062;  American  Lead  Pen- 
cil Co.  V.  Nashville,  C.  &  St.  L.  R.  Co. 
124  Tenn.  5%,  32  L.R.A.(N.S.)  323,  134 
S.  W.  613;  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  V.  Roddy,  182  Tenn.  568,  L.R.A. 
1916E,  974,  179  S.  W.  143. 

A  material  variance  between  plead- 
ing and  proof  is  available,  on  an  as- 
signment that  there  is.no  evidence  to 
sustain  the  verdict. 

Paris  V.  Strong,  51  Ind.  343 ;  3  Enc. 
PI.  &  Pr.  686;  East  Tennessee  Coal  Co. 
V.  Daniel,  100  Tenn.  65,  42  S.  W.  1062 ; 
Memphis  Street  R.  Co.  v.  Berry,  118 
Tenn.  581,  102  S.  W.  85. 

In  a  suit  for  pure  seduction  without 
continuando  or  other  exception  plead- 
ed to  avoid  bar  by  limitation,  the  Stat- 
ute of  Limitations  "begins  to  run  from 
the  act  of  seduction." 

Davis  V.  Young,  90  Tenn.  304,  16 
S.  W.  473 ;  Wood.  Limitations,  3d  ed.  § 
186;  Wilhoit  v.  Hancock,  5  Bush,  570; 
Davis  v.  Boyett,  120  Ga.  649,  66  L.R.A. 


tion,  either  in  his  original  pleading  or 
by  a  replication  when  it  is  set  up. 

13  Enc.  PI.  &  Pr.  220,  221,  233,  238; 
Gross  V.  Disney,  95  Tenn,  595,  32  S. 
W.  632;  Whaley  v.  Catlett,  103  Tenn. 
347,  53  S.  W.  131;  Jenkins  v.  De  War, 
112  Tenn.  684,  82  S.  W.  470;  Davis  v. 
Young,  90  Tenn.  303, 16  S.  W.  473. 

Proof  of  rape  will  not  support  an 
action  by  a  woman  for  her  seduction. 

De  Haven  v.  Helvie,  126  Ind.  83,  25 
N.  E.  874;  Bradshaw  v.  Jones,  103 
Tenn.  334,  76  Am.  St.  Rep.  655,  52  S. 
W.  1072;  Koenig  v.  Nott,  8  Abb.  Pr. 
384;  33  Cyc.  1521;  Cole  v.  Hubble,  26 
Ont.  Rep.  279 ;  Brown  v.  Dalby,  7  U.  C. 
Q.  B.  160;  Vincent  v.  Sprague,  3  U.  C. 
Q.  B.  283. 

It  is  reversible  error  for  court  or 
jury  to  disregard  testimony  which  is 
not  contradicted,,  impeached,  or  dis* 
credited. 

Gleason  v.  Prudential  F.  Ins.  Co.  127 
Tenn.  30,  151  S.  W.  1030;  Frank  v. 
Wright,  140  Tenn.  536,  205  S.  W.  434. 

Defendant  was  entitled  to  a  new 
trial,  for  newly  discovered  material 
evidence. 

Potter  V.  Coward,  Meigs,  22 ;  Demon- 
breun  v.  Walker,  4  Baxt.  199. 

Messrs.  Thompson,  Williams,  & 
Thompson  and  J.  H.  Daly  for  plaintiff. 

Green,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  for  breach 
of  promise  and  seduction.    There 
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was  a  judgment  below  in  favor  of 
plaintiff  for  $5,000  for  the  breach 
of  promise  of  marriage,  and  $11,000 
for  seduction.  The  court  of  civil 
appeals  affirmed  so  much  of  the 
judgment  as  related  to  the  breach  of 
promise,  but  directed  a  remittitur 
of  $8,000  on  that  portion  of  the 
judgment  relating  to  seduction,  and 
entered  a  total  judgment  of  $8,0T)0. 

Both  sides  have  filed  petitions  for 
certiorari,  the  plaintiff  in  error  in- 
sisting that  there  should  have  been 
no  recovery  against  him  at  all,  and 
the  defendant  in  error  complaining 
of  the  remittitur  suggested  by  the 
court  of  civil  appeals,  which  she  ac- 
cepted under  protest.  The  case  has 
been  argued  in  this  court. 

We  have  discussed  the  facts  of 
this  case  orally,  and  do  not  find  it 
necessary  to  embody  them  in  this 
opinion,  and  shall  only  consider 
herein  the  questions  of  law  raised 
by  the  parties. 

It  is  conceded  by  the  plaintiff  in 
error  that  there  was  some  evidence 
below  of  a  marriage  contract  be- 
tween the  parties,  and  of  a  breach  of 
that  contract,  and  that  there  was 
some  evidence  below  of  seduction, 
but  it  is  maintained  that  these  mat- 
ters were  not  proved  as  alleged  in 
the  declaration,  or,  in  other  words, 
that  there  was  no  evidence  to  sus- 
tain the  verdict  of  the  jury  as  the 
case  was  laid. 

The  first  count  of  the  declaration 
alleges  a  contract  entered  into  be- 
tween the  parties  whereby  they 
mutually  agreed  to  marry  each  oth- 
er, and  that  this  contract  was  en- 
tered into  October  1,  1915.  The 
plaintiff  below  averred  that  she  had 
continued  unmarried  and  ready  and 
willing  to  marry  the  defendant  be- 
low, and  on  divers  days  had  re- 
quested that  the  compact  be  fulfilled, 
but  that  the  defendant  below  re- 
fused, and  still  refuses,  to  carry  out 
said  contract. 

Proof  introduced  tended  to  show 
that  the  contract  of  marriage  was 
entered  into  between  the  parties  in 
September,  1912,  instead  of  in  Oc- 
tober, 1915,  as  averred  in  the  dec- 


laration, and  it  is  urged  that  there 
is  a  fatal  variance  between  the 
pleading  and  the  proof. 

This  argument  is  not  well  taken. 
The  alleged  variance  relates  only  to 
the  matter  of  time. 

While  it  is  true  that,  in  personal 
actions,  the  rule  of 

the  common  law  is  r;*c*<?nrr^-;i!'"" 
that  the  time  must 
be  stated,  nevertheless,  as  said  by 
Mr.  Stephen :  "The  time  is  consid- 
ered in  general  as  forming  no  ma- 
terial part  of  the  issue,  so  that  one 
time  may  be  alleged  and  another 
proved.  The  pleader  therefore  as- 
signs any  time  that  he  pleases  to  a 
given  fact."    Stephen,  PI.  *292. 

Mr.  Stephen  goes  on  to  say  that 
the  time  should  be  alleged  under  a 
videlicet  unless  the  pleader  wishes 
to  be  held  to  prove 

such   time  strictly.  7iYe1?""'' ""' 
We    suppose,   how- 
ever,   that  in  modem  pleading  a 
videlicet    is  not  strictly    required. 
This  is  only  a  matter  of  form. 

The  modem  rule  is  thus  stated  by 
Mr.  Shipman :  "In  all  matters,  gen- 
erally speaking,  save  those  previ- 
ously mentioned,  time  is  considered 
as  forming  no  materia}  part  of  the 
issue,  so  that,  the  pleader,  when  re- 
quired to  allege  a  time  for  any 
traversable  fact,  is  not  compelled  to 
allege  it  truly,  and  may  state  a  fact 
as  occurring  at  one  time  and  prove 
it  as  happening  at  a  different  time. 
The  reason  of  the  rule  is  that  as  a 
day  is  not  an  independent  fact  or 
substantive  matter,  but  a  mere  cir- 
cumstance or  accompaniment  of 
such  matter,  it  obviously  cannot  in 
its  own  nature  be  material,  and  can 
only  be  made  so,  if  at  all,  by  the 
nature  of  the  fact  or  matter  in  con- 
nection with  which  it  is  pleaded. 
Therefore,  if  a  tort  is  stated  to  have 
been  committed,  or  a  parol  contract 
made,  on  a  particular  day,  the  plain- 
tiff is  in  neither  case  confined  in  his 
proof  to  the  day  as  laid,  but  may 
support  the  allegation  by  proof  of  a 
different  day,  except  that  the  day  as 
laid  in  the  declaration  and  as  proved 
must  both  be  prior  to  the  commence- 
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ment  of  the  suit/*  Shipman,  Com- 
mon-Law PL  p.  891, 

That  a  parol  contract  may  be  laid 
as  of  one  day  and  proved  as  of  an- 
other has  been  the  riile  since  Shan- 
dois  V.  Simson,  Cro.  Eliz.  pt.  2^  p. 
880,  78  Eng.  Reprint,  1104. 

''Time  is  usually  immaterial  and 
need  not  be  proved  as  laid,  but  when 
material  as  a  matter  of  description, 
strict  proof  is  necessary,"  31  Cyc. 
706. 

It  is  not  suggested  that  there  was 
more  than  one  contract  of  marriage 
between  the  parties  to  this  case,  so 
that  the  time  or  date  of  this  contract 
is  not  material  as  a  matter  of  de- 
scription nor  for 
any  other  reason. 
So,  under  the  authorities  above 
cited,  we  must  hold  that  the  vari- 
ance between  the  time  averred  and 
the  time  proved  is  immaterial. 

To  the  same  effect  is  May  v.  Illi- 
nois C.  R.  Co.  129  Tenn.  521,  L.R.A. 
1915A,  78,  167  S-  W.  477,  Ann.  Cas. 
1916A,  213. 

In  addition,  this  court  has  held 
that  an  omission  to  lay  any  time  in  a 
declaration  is  cured  by  the  verdict 
(Nashville  L.  Ins.  Co.  v.  Mathews, 

^ari«ir  «u-  8  Lea,  499) ;  and 
•tatement  by  the  general  rule  also 
verdiet.  j^  ^^^^  ^  misstate- 

ment of  time  in  a  declaration  is 
cured  by  the  verdict  (31  Cyc.  776). 

The  quotation  made  by  plaintiff 
in  error  from  3  Enc,  PL  &  Pr.  186, 
to  the  effect  that  the  time  and  place 
of  the  promised  marriage  need  not 
necessarily  be  averred,  but,  when 
pleaded,  the  proof  must  conform  to 
the  time  and  place  alleged,  relates  to 
the  time  and  place  of  the  execution 
of  the  contract,  and  not  to  the  time 
and  place  when  the  contract  of  mar- 
riage was  entered  into.  Other  au- 
thorities cited  in  the  brief  of  plain- 
tiff in  error  do  not  require  comment. 
Most  of  them  are  not  in  point,  and, 
if  any  do  conflict  with  the  above 
views,  we  are  not  willing  to  follow 
them. 

The  next  proposition  advanced 
in  behalf  of  plaintiff  in  error  is 
quite   similar.     Seduction    was   al-. 
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leged  to  have  occurred  on  October  1, 

1915,   whereas    the  ^.ar.ance  i« 
proof      tended      to  tim*  ot 
show    that    it    oc-  •*^--***- 
cured  in  September,  1912,  and  it  is 
urged  that  there  is  no  evidence  to 
prove  the  case  laid  in  the  declara- 
tion.   We  think  the  authorities  just 
cited  are  conclusive  of  this  conten- 
tion. 

The  plaintiff  in  error  then  relies 
on  the  Statute  of  Limitations,  which 
was  pleaded  by  him.  The  proof 
shows  that  the  seduction  occurred 
in  September,  1912,  and  this  suit 
was  not-  brought  until  September. 
21,  1916,  and  it  is  insisted  that  the 
suit  is  accordingly  barred  by.  the 
twelve-month  Statute  of  Limita- 
tions. 

As  heretofore  stated,  the  first 
count  of  the  declaration  alleges  a 
contract  of  marriage  entered  into 
October  1,  1915,  and  continuing  up 
until  January  1,  1916.  The  second 
count  of  the  declaration  alleges  a  se- 
duction on  the  date  mentioned,  and 
that  on  divers  other  days  and  times 
between  that  date  and  the  com- 
mencement of  this  suit  the  improper 
relation  was  renewed. 

The  proof  of  the  plaintiff  below 
tended  to  show  a  contract  of  mar- 
riage entered  into  the  day  after  the 
first  illicit  act,  and  improper  rela- 
tions existing  between  her  and  the 
defendant  below  from  this  time  up 
until  within  twelve  months  of  suit. 
During  all  the  time  this  unlawful  re- 
lation continued,  the  parties  were 
under  a  contract  of  marriage. 

Such  being  the  case,  under  the 
rule   laid   down    in  ,.    .^  ^. 
Davis  V.  Young,  90  ii?}J/,f;i*"'  ^* 

Tenn.  303,  16  S.  W    -i'-ri^«^7. 
473,  the  Statute  of 
Limitations  would  not  begin  to  run 
against  such  a  {)laintifF   until  the 
last  illegal  act  had  under  the  prom- 
ise of  marriage. 

The  declaration  in  this  case  is 
inartificial,  but  it  was  not  chal- 
lenged and,  considered  as  a  whole, 
it  does  aver  a  seduction  and  a  con- 
tinuous unlawful  relation  under  a 
contemporaneous  contract  of  mar- 
riage. It  does  not  make  any  differ- 
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ence  that  the  contract  of  marriage 
was  not  entered  into  prior  to  the 
first'  unlawful  act.  If  it  existed 
thereafter  concurrently  with  the  il- 
-«ct  before  l^cit        intercourse, 

marrlaflre  SUCh       COntract       Of 

promfe-eirect.  j^arriage  was  suffi- 
cient to  prevent  the  defendant  be- 
low from  referring  the  Statute  of 
Limitations  to  his  first  unlawful  act. 

Davis  V.  Young,  supra,  has  been 
expressly  approved  in  Ferguson  v. 
Moore,  98  Tenn.  342,  39  S.  W.  341, 
where  the  trial  judge  charged  that 
^'seduction  was  a  continuous  act, 
and,  if  by  several  and  continuous 
acts,  promises,  and  artifices  the  de- 
fendant kept  up  his  illicit  inter- 
course" until  within  the  statutory 
limit  of  suit,  the  action  would  not  be 
barred.  This  was  comnnended  as  in 
accord  with  Davis  v.  Young,  supra, 
and  that  authority  extended  to  suits 
brought  by  the  female  as  well  as  by 
her  father. 

It  is  furthermore  insisted  that 
the  plaintiff's  testimony  shows  a 
case  of  rape,  and  not  a  case  of  se- 
duction. It  is  true  that  some  of  her 
language  may  bear  this  construc- 
tion, but  when  her  entire  testimony 
is  considered,  together  with  the  cir- 
cumstances she  details,  it  refutes 
any  idea  of  rape. 

It  is  finally  urged  that  it  was  re- 
versible error  for  the  trial  judge  to 
disregard  the  testimony  offered  in 
behalf  of  the  defendant  below  on  a 
motion  for  a  new  trial,  and  to  refuse 
a  new  trial  in  view  of  the  evidence 
offered  on  this  hearing. 

The  principal  affidavits  were  from 
two  men,  who  made  oath  that  they 
themselves  had  enjoyed  the  .sexual 
favor  of  plaintiff  below,  prior  to  the 
time  of  her  charge  of  seduction 
against  the  defendant  below.  Some 
other  affidavits  were  offered  tend- 
ing to  reflect  on  the  woman. 

The  learned  trial  judge  ruled  that 
such  statements  of  men,  voluntarily 
made  with  reference  to  a  woman's 
character,  were  not  entitled  to  cred- 
it, and  such  men  were  not  entitled 
to  be  believed. 

However  this  may  be,  there  was 
evidence  offered  on  the  motion  for 


a  new  trial  tending  to  contradict 
many  of  the  statements  contained 
in  the  aforesaid  affidavits,  and  the 

finding  of  the  trial  ^ppeai-andiBir 
judge  on  these  con-  on  motion  tor 
troverted    facts    is,  "*"^  *'**^- 
of  course,  binding  upon  us. 

Beyond  all  tihis,  however,  and  as  a 
conclusive  answer  to  the  contention 
of  plaintiff  in  error  in  this  respect, 
it  appears  that  upon  the  trial  of  this 
cause  his  attorney  conceded  and 
stated  to  the  jury  that  defendant  in 
error  was  a  woman  of  good  reputa- 
tion up  to  the  time  of  the  institution 
of  this  suit.  The  case  was  tried  on 
that  theory,  and  no  proof  was  of- 
fered on  the  trial  tending  to  be- 
smirch her  character. 

Such  being  the  state  of  the  case, 
it  was  not  permissible  for  the  de- 
fendant   below    to  jj^^  trial- 
undertake    to    shift  ritfUt  to  •hKt 

his  ground,  attack  »'^'*'^*- 
the  character  of  the  woman,  and 
assume  a  position  entirely  inconsist- 
ent with  that  taken  upon  the  trial 
of  the  case,  and  in  this  way  obtain 
a  new  trial. 

The  defendant  below  was  free  to 
rely  on  the  bad  character,  if  any  he 
could  show,  of  plaintiff  below,  and 
to  prove  that  on  the  trial  in  bar  of 
this  suit.  He  was  not  willing,  how- 
ever, to  take  the  chance  of  damages 
being  aggravated  by  his  failure  to 
establish  such  contention,  and  he 
will  not  be  allowed  to  experiment 
with  the  court  and  obtain  a  new 
trial  and  all  the  benefit  of  such  mat- 
ter without  assuming  the  risk  inci- 
dent to  its  introduction  at  the  hear- 
ing. 

This  is  a  proper  case  for  the  ap- 
plication of  the  doctrine  of  judicial 
estoppel  which  we  have  just  dis- 
cussed in  Steams  Coal  &  Lumber 
Co.  V.  Jamestown  R.  Co.  141  Tenn. 
— ,  208  S.  W.  334 :  "A  new  trial 
will  not  be  granted  ...  to  en- 
able a  defendant  to  avail  himsdf  of 
a  defense  which  was  within  the 
issues,  but  not  presented  at  the 
trial;  or  to  make  a  defense  incon- 
sistent with  the  one  presented,  or 
contradictory  to  admissions  made, 
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or  points  tacitly  conceded."  29  Cyc. 
852. 

This  disposes  of  all  the  assign- 
ments of  the  plaintiff  in  error. 

Referring  to  the  petition  of  the 
defendant  in  error  with  reference  to 
tiie  action  of  the  court  of  civil  ap- 
peals in  suggesting  a  remittitur,  we 
do  not  find  it  necessary  to  go  into 
any  elaborate  consideration  thereof. 

Our  revisory  jurisdiction  of  the 
judgments  of  the  court  of  civil  ap- 
peals does  not  permit  that  We  should 
try  a  case  anew.  We  are  not  to  go 
over  the  entire  record  and  decide  it 
as  a  new  controversy.  It  is  our  duty 
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to  ascertain  if  there  are  any  errors 
in  the  action  of  the  court  of  civil 
appeals  and  to  correct  such  errors. 

Upon  consideration  of  all  the  cir- 
cumstances of  this  case,  we  are  not 
prepared  to  say  that  the  court  of 
civil  appeals  erred  in  suggesting  a 
remittitur  of  part  of  this  verdict. 

We  are  inclined  to  the  opinion 
that  the  result  reached  by  the  court 
of  civil  appeals  is  substantially  just, 
and  are  not  disposed  to  interfere 
therewith. 

The  judgment  of  the  Court  of 
Civil  Appeals  is  accordingly  af- 
firmed. 


ANNOTATION. 

When  Statute  of  Limitations  commences  to  run  against  civil  action  for 

seduction. 


I.  In  general,  155. 
II.  From  last  act  of  intercourse,  156. 
ni.  From  loss  of  services,  158. 
IV.  From  attainment  of  majority,  160. 

I.  In  general. 

It  seems  to  be  the  general  rule  that 
the  right  of  action  for  seduction,  other 
than  an  action  for  loss  of  services  re- 
sulting therefrom,  accrues  at  the 
time  the  seduction  takes  place,  in  oth^- 
er  words,  at  the  time  of  the  first  act 
of  intercourse  between  the  parties,  and 
that  the  Statute  of  Limitations  com- 
mences to  run  from  that  time.  Davis 
V.  Boyett  (1904)  120  Ga.  649,  66  L.R.A, 
258,  102  Am.  St.  Rep.  118,  48  S.  E.  185, 
1  Ann.  Cas.  386;  Wilhoit  v.  Hancock 
(1869)  5  Bush  (Ky.)  567;  Dunlap  v. 
Linton  (1891)  144  Pa*  335,  22  Atl.  819.  . 

Thus  it  was  said  in  Davis  v.  Boyett 
(Ga.)  supra:  "It  is  well  established 
that  where  the  suit  is  for  the  seduc- 
tion, and  not  for  loss  of  services  and 
expenses  incurred  in  consequence  of 
the  seduction,  the  Statute  of  Limita- 
tions begins  to  run  from  the  act  of 
seduction."  The  decisions  of  the  In^  ! 
diana  and  Tennessee  courts  were  ad- 
versely commented  on  in  that  case,  the  ^ 
court  saying:  "We  do  not  think  we 
would  feel  disposed  to  follow  the 
courts  of  Tennessee  and  Indiana  in 
holding  that  the  act  of  seduction  may 
be  continued  after  the  female  seduced 


has  lost  her  virtue.  We  apprehend 
that  it  would  be  very  difficult  to  apply 
such  a  principle  to  a  criminal  case  in 
which  the  Statute  of  Limitations  was 
pleaded  to  an  indictment  for  seduction, 
so  as  to  avoid  the  bar  of  the  statute, 
upon  the  ground  that  the  act  of  seduc- 
tion had  been  continuously  performed 
for  a  considerable  length  of  time  after 
the  first  act  of  sexual  intercourse  be- 
tween the  accused  and  his  alleged 
victim." 

In  Wilhoit  v.  Hancock  (1869)  5 
Bush  (Ky.)  567,  an  action  by  a  father 
for  loss  of  services,  it  was  said  obiter 
that  in  an  action  for  the  seduction  it- 
self the  statute  runs  "from  the  act  of 
seduction."  In  Dunlap  v.  Linton 
(1891)  144  Pa.  335,  22  Atl.  819,  a 
similar  action,  there  was  dictum  to  the 
same  effect. 

The  difficulty  of  arriving  at  any  gen- 
eral rule  was  referred  to  in  Rockwell 
V.  Day  (1918)  101  Wash.  580,  172  Pac. 
754,  wherein  it  appeared  that  the  se- 
duction occurred  on  or  about  April  9, 
1909;  that  the  meretricious  relations 
then  begun  continued  until  on  or  about 
December  20,  1913,  and  that  the  action 
was  brought  on  December  5,  1916. 
The  defendant  contended  that  the  stat- 
ute began  to  run  on  April  9,  1909,  and 
that  the  action  would  be  barred  on 
April  9,  1912.  The  plaintiff,  however, 
insisted  that  the  better  rule  is  that  the 
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statute  does  not  begin  to  run,  where 
improper  relations  are  begun  under  a 
promise  of  marriage,  so  long  as  the  re- 
lations are  continued,  or  until  the  last 
act  of  intercourse ;  that  all  the  acts  of 
intercourse  are  one  transaction,  and 
that  a  continued  promise  of  marriage 
is  implied  from  time  to  time.  It  fur- 
ther appeared  that  the  illicit  relations 
were  abandoned,  and  later  resumed, 
but  under  no  new  promise  of  marriage. 
The  court,  in  commenting  on  the  ap- 
plication of  the  rule,  said :  "The  gen- 
eral rule,  as  most  text-writers  agree, 
is  that  the  statute  begins  to  run  from 
the  time  of  the  seduction,  where  the 
action  is  maintained  by  the  woman  on 
her  own  behalf.  .  .  .  But  whether 
we  call  the  one  or  the  other  the  gen- 
eral or  the  better  rule,  it  must  be  ad- 
mitted that  there  is  a  very  marked 
conflict  of  authority.  We  could  base 
our  opinion  on  either  rule  and  sustain 
it  by  sound  reason,  for  if  the  one  rule 
protects  the  artless  and  confiding  fe- 
male, the  other  protects  the  man  from 
the  artful  pretensions  of  women  who 
may  pretend  to  have  been  seduced  in 
order  to  obtain  a  pecuniary  compensa- 
tion, or  to  hide  a  shame  revealed  by  a 
subsequent  pregnancy,  and  who  may 
fortify  their  pretensions  by  a  showing 
of  continued  illicit  cohabitation  as  a 
circumstance  to  sustain  the  charge  of 
seduction,  under  a  promise  of  mar- 
riage, or  by  arts,  persuasions,  or  prom- 
ises. .  .  .  The  facts  in  many  of  the 
cases  seem  to  have  called  for  a  rule 
that  would  allow  or  defeat  the  action, 
according  to  the  justice  of  the  partic- 
ular case.  .  .  .  We,  therefore,  at 
this  time,  hesitate  to  lay  down  any  rule 
that  would  be  a  guide  for  all  cases, 
nor  is  it  necessary  as  we  view  the  facts 
in  this  case."  It  was  held,  under  the 
facts,  that  a  right  of  action  for  seduc- 
tion under  a  promise  of  marriage  ac- 
crues at  the  time  the  promise  is  made, 
and,  granting  that  it  would  continue 
until  the  illicit  relations  are  broken 
off  and  for  the  statutory  period  of 
three  years  thereafter,  the  application 
of  the  rule  demands  that  the  relations 
be  continuous,  and  if  abandoned  and 
returned  to  under  no  new  promise,  the 
statute  begins  to  run  from  the  time 
of  the  voluntary   resumption  of  the 


illicit  relations.  The  court  said:  "An 
action  for  tort  accrues  at  the  time  the 
wrong  is  committed.  This  rule  is  uni- 
versal unless  modified  by  statute,  as, 
for  instance,  the  statute  allowing  an 
action  to  be  brought  within  three  years 
after  a  fraud  is  discovered,  or  where 
the  courts  have  arbitrarily  worked  an 
exception,  as  has  been  done  by  some 
of  them  in  seduction  cases.  As  a 
premise  we  can  agree  that  plaintiff  had 
a  right  of  action  on  the  9th  day  of 
April,  1909,  if  at  all,  and  we  may  grant 
that  it  would  continue  until  the  re- 
lations were  broken  off,  and  for  three 
years  thereafter.  But  the  application 
of  this  rule  demands  that  such  inter- 
course be  continuous,  and  referable, 
directly  or  by  fair  implication,  to  the 
original  promise,  and  that  the  loyalty 
of  the  woman  to  her  expectation  of 
marriage  be  unbroken.  A  woman  who 
abandons  her  shame  and  makes  a  reso- 
lution not  to  return  to  it,  but  who 
does  return  voluntarily  and  under  no 
new  promise,  can  hardly  be  said  to  be 
in  a  position  to  invoke  the  unwritten 
equity  which  has  been  voiced  in  the 
opinions  relied  on.  Plaintiff  left  de- 
fendant in  May,  June,  or  July,  1912, 
and  went  to  Portland.  She  says:  *1 
returned  in  September.  When  I  re- 
turned I  went  out  to  my  own  house  at 
Ross  park.  Mr.  Day  called  to  see  me 
there.  He  came  out  there  and  stayed 
all  night.  I  hadn't  any  intention  when 
I  came  home  of  living  any  more  with 
him.'  Plaintiff  did  not  exact  a  renewal 
of  the  promise  to  marry,  if  any  was 
ever  made,  and  there  is  no  showing  of 
shame  or  anxiety  over  her  situation 
for  more  than  four  years  thereafter, 
when  this  suit  was  brought.  Under 
these  facts,  it  would  do  violence  to 
every  rule  of  law  to  say  that  plaintiff 
was  not  bound  to  bring  her  action 
within  three  years  after  September, 
1912,  for  at  that  time,  and  after  a 
voluntary  surrender  of  her  obligation 
to  Hera,  she  made  of  herself  a  willing 
sacrifice  upon  the  altar  of  Aphrodite." 

//.  Front  1<i6t  act  of  intercourse. 

The  courts  of  at  least  two  jurisdic- 
tions, while  recognizing  the  rule  that 
the  Statute  of  Limitations  begins  to 
run  from  the  time  of  the  seduction. 
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hold  that  seduction  may  be  a  contin- 
uous act  so  long  as  the  illicit  inter- 
course is  kept  up;  and  that»  in  such  a 
case,  the  statute  commences  to  run 
from  the  last,  and  not  from  the  first, 
act  of  intercourse.  Raymond  v.  Saucer 
(1882)  84  Ind.  3;  McCoy  v.  Trucks 
(1889)  121  Ind.  292,  23  N.  E.  93; 
Gunder  v.  Tibbits  (1899)  153  Ind.  591, 
55  N.  E.  762;  Davis  v.  Young  (1891) 
90  Tenn.  303,  16  S.  W.  473 ;  Ferguson 
V.  Moore  (1897)  98  Tenn.  342,  39  S.  W. 
341.  See  the  reported  case  (Heggie 
V.  Hayes,  ante,  150.) 

This  rule  is  now  firmly  established 
in  Tennessee,  although  the  supreme 
court  of  that  state  first  held  to  the 
contrary.  In  Franklin  v.  McCorkle 
(1886)  16  Lea  (Tenn.)  609,  57  Am. 
Rep.  244,  1  S.  W.  250,  it  was  held  that 
the  cause  of  action  accrued,  and  the 
statute  began  to  run,  when  the  first  act 
of  sexual  intercourse  occurred.  In 
Davis  V.  Young  (1891)  90  Tenn.  303, 
16  S.  W.  473,  this  decision  was  over- 
ruled (one  judge  dissenting) ,  'and  it 
waa  held  that  the  Statute  of  Limita- 
tions does  not  begin  to  run  against 
the  plaintiff  until  the  last  illegal  act 
is  committed.  The  court  said:  "The 
averments  that  the  acts  constituting 
the  wrong  complained  of  were  com- 
mitted under  a  promise  of  marriage, 
and  that  such  promise  was  continued 
and  renewed  from  time  to  time  to  a 
period  less  than  twelve  months  before 
the  bringing  of  the  suit,  save  the  bar. 
Trusting  to  the  good  faith  of  the  de- 
fendant, and  relying  upon  his  prom- 
ises, the  daughter  was  overreached. 
The  promise  continued  to  influence 
her,  and  each  yielding  must  be  ac- 
credited to  the  promise.  It  is  not  pre* 
sumable  that  the  promise  was  meant 
by  the  one,  and  understood  by  the 
other,  to  be  carried  out  and  performed 
immediately  after  the  accomplishment 
of  his  first  act  of  defilement,  but  at 
some  future  time.  As  it  was  alone 
upon  the  faith  of  the  promise  that  the 
purpose  of  the  defendant  could  be 
achieved,  it  follows  as  of  course  that 
each  successive  submission  by  the 
daughter  was  in  consideration  of  that 
promise,  and  so  understood  by  the  de- 
fendant. Therefore,  the  seduction  is 
made  up  of  the  several  violations  by 


the  defendant,  and  he  will  not  be  per- 
mitted to  confine  her  remedy  to  the 
first  illicit  act  as  the  only  one  of  se- 
duction, and,  when  sued,  relieve  him- 
self by  showing  that  first  act  to  have 
occurred  more  than  twelve  months  be- 
fore suit  brought.  Such  limitation 
places  it  in  the  power  of  the  unprin- 
cipled to  effect  the  ruin  of  the  con- 
fiding female,  and  then,  by  flattering 
the  confidence  and  hopes  of  his  victim, 
persevere  in  her  debauchery  at  his 
will,  and  at  last  ignore  all  his  cruel 
deceptions  of  the  meantime,  and  in- 
sult the  disgrace  he  has  brought  about, 
by  pleading  the  twelve  months'  statute 
as  applicable  to  the  first  act  in  his 
series  of  villainy.  It  should  never  be 
that  one,  by  confessing  his  infamy, 
may,  by  multiplying  the  evidences  of 
that  infamy,  acquit  himself  from  ac- 
countability for  its  consequences.  To 
hold  that,  under  promise  of  marriage 
deceitfully  made  for  the  purpose  of  se- 
duction, the  first  illicit  act  completes 
the  offense,  and  the  statute  then  be- 
gins to  run,  is  to  offer  a  reward  to  the 
unscrupulous  to  do  many  wrongs  that 
he  may  escape  the  bitter  consequences 
of  his  deceit,  and  to  have  him  know 
that  the  longer  he  practises  his  frauds 
and  imposes  upon  a  trusting  woman, 
the  more  sure  he  is  of  going  un- 
whipped  of  justice." 

The  case  cited  was  approved  and 
followed  in  Ferguson  v.  Moore  (1897) 
98  Tenn.  342,  39  S.  W.  341,  wherein  it 
was  held  that  the  statute  does  not  be- 
gin to  run  against  the  right  to  main- 
tain an  action  for  seduction  under  a 
promise  of  marriage,  so  long  as  the 
defendant,  by  acts,  promises,  and  arti- 
fices, keeps  up  the  illicit  intercourse, 
as  seduction  is,  in  such  cases,  a  con- 
tinuous act. 

In  Thompson  v.  Clendening  (1858) 
1  Head  (Tenn.)  287,  it  appeared  that 
the  defendant,  in  an  action  brought 
against  him  for  the  seduction  of  the 
plaintiff's  daughter,  claimed  that  the 
trial  court  erred  in  admitting  any  evi- 
dence of  sexual  intercourse  beyond  the 
period  of  three  years  from  the  com- 
mencement of  the  action.  The  appel- 
late court  said :  "We  do  not  think  so. 
The  whole  of  the  defendant's  inter- 
course with  the  person  seduced,  and 
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all  the  circumstances  of  the  case,  are 
to  be  resrarded  as  an  entire  transac- 
tion, and  are  admissible  as  evidence  to 
the  jury,  as  well  in  view  of  the  ques- 
tion whether  the  defendant  is  the 
father  of  the  child,  as  to  show  the 
extent  of  the  injury  in  aggravation  of 
the  damages." 

The  reported  case  (Heggie  v.  Hayes, 
ante,  150)  follows  the  rule  as  estab- 
lished in  Tennessee,  and  holds  that 
the  statute  does  not  commence  to  run 
against  the  plaintiff  in  a  civil  action 
for  seduction  until  the  last  act  of 
illicit  intercourse  under  the  promise 
of  marriage  has  occurred;  and  that 
it  is  immaterial  that  the  contract  of 
marriage  was  not  entered  into  prior  to 
the  first  unlawful  act. 

In  Raymond  v.  Saucer  (1882)  84 
Ind.  3,  the  complaint  charged  that  the 
seduction  occurred  in  July,  1878,  and 
the  testimony  of  the  plaintiff  showed 
that  the  first  sexual  intercourse  oc- 
curred in  the  preceding  December,  and 
from  this  it  was  insisted  that  the  in- 
tercourse had  in  July  following  did  not 
constitute  a  seduction.  The  court 
said:  "This  was  a  question  for  the 
jury.  If  the  subsequent  intercourse 
was  the  result  of  the  first,  and  of  the 
promise  then  made,  and  of  the  per- 
suasions then  employed,  it  was  a  se- 
duction; and,  where  such  successive 
acts  are  shown  to  have  occurred  under 
an  engagement  to  marry,  the  jury  may 
properly  regard  them  as  constituting 
elements  of  one  wrong,  consummated 
in  the  last  act  of  intercourse." 

To  the  same  effect  is  McCoy  v. 
Trucks  (1889)  121  Ind-  292,  23  N.  E. 
93,  wherein  the  court  said :  "There  is 
no  force  in  the  objection  that  the  cojn- 
plaint  on  its  face  shows  that  the  ac- 
tion is  barred  by  the  Statute  of  Limi- 
tations. .  .  .  In  a  case  of  this 
character  the  plaintiff  is  not  confined 
to  evidence  of  one  act,  nor  to  evidence 
covering  one  particular  day  or  week, 
but  she  has  a  right  to  give  evidence 
covering  many  acts  and  extending  over 
a  considerable  period  of  time.  She  has 
a  right  to  show  the  continued  conduct 
of  the  defendant  towards  her." 

In  Gunder  v.  Tibbits  (1899)  153 
Ind.  591,  55  N.  E.  762,  it  appeared  that 
the  first  act  of  sexual  intercourse  oc- 


curred March  1,  1892;  that  the  illicit 
relations  continued  until  about  Feb- 
ruary 1,  1895;  and  that  the  action  for 
seduction  was  brought  on  March  23, 
1896.  The  court  held  that  the  succes- 
sive acts  of  sexual  intercourse  con- 
stituted a  continuous  wrong,  "consum- 
mated in  the  last  act,"  and  that  the 
action  brought  within  two  years  of 
the  final  act  of  intercourse  was  not 
barred  by  the  two  years'  Statute  of 
Limitations.  The  court  further  said: 
"If  an  act  is  done  under  any  sort  of 
constraint,  plain  justice  forbids  the 
defendant  to  count  the  time  of  his  con- 
trol as  a  part  of  the  period  of  limita- 
tions. In  holding  that  this  civil  action 
is  not  barred,  it  may  be  needless  to 
say  that  what  the  rule  would  be  in 
prosecutions  under  the  Penal  Code  is 
not  hereby  decided.' 


»» 


IJI.  From  loss  of  services. 

While  it  seems  to  be  established  that 
in  a  civil  action  for  seduction,  and  not 
for  loss  of  services  resulting  there« 
from,  the  Statute  of  Limitations  com- 
mences to  run  from  the  act  of  seduc- 
tion, the  courts  have  differed  as  to 
when  the  statute  begins  to  run  in  a 
case  where  the  loss  of  services  is  made 
the  gravamen  of  the  action.  As  the 
right  of  action  is  founded  on  the  re- 
lation of  master  and  servant,  and  not 
on  that  of  parent  and  child,  the  pre- 
vailing rule,  however,  seems  to  be  that 
the  statute  does  not  commence  to  run 
until  the  loss  of  service  has  actually 
occurred. 

In  Clem  v.  Holmes  (1880)  33  Gratt. 
(Va.)  722,  36  Am.  Rep.  795,  it  was 
held  that  where  the  only  change  in 
the  common  law  made  by  statute  is  to 
dispense  with  the  allegations  and 
proof  of  loss  of  services,  the  plaintiff 
may  still  bring  his  action  at  common 
law,  making  the  loss  of  services  the 
gravamen  of  the  complaint,  and  when 
this  is  done,  the  limitation  is  from  the 
loss  of  service  and  not  from  the  act  of 
seduction.  In  that  case  it  appeared 
that  an  action  was  brought  by  a  father 
for  loss  of  services  occasioned  by  the 
seduction  of  his  infant  daughter,  who 
was  in  temporary  service  at  the  de- 
fendant's home  when  the  seduction 
occurred;   that  she  returned  to  her 
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father's  house,  where  she  was  confined 
and  delivered  of  a  child,  and  that  the 
expense  and  loss  were  incurred  in 
nursing  and  care  during  that  period. 
The  court  said  that  the  statute  began 
to  run  from  that  period. 

In  Riddle  v.  McGinnis  (1883)  22  W. 
Va.  253,  it  was  held  that,  although  the 
statute  dispensed  with  the  necessity  of 
alleging  and  proving  loss  of  services, 
no  other  change  was  thereby  made  in 
the  common-law  rule;  and  that  it  was 
still  necessary  to  allege  that  the  rela- 
tion of  master  and  servant  existed  be- 
tween the  plaintiff  and  his  daughter, 
and  that  the  father's  right  of  action 
for  loss  of  services  resulting  from  his 
daughter's  seduction  did  not  accrue 
until  he  was  deprived  of  her  services. 
It  appeared  here  that  the  daughter 
lived  away  from  her  father's  home  at 
the  time  of  the  seduction,  and  returned 
home,  and  was  there  confined  and 
nursed.  The  court  held  that  the  stat- 
ute began  to  run  from  that  time. 

In  Wilhoit  V.  Hancock  (1869)  5  Bush 
(Ky.)  567,  it  appeared  that  an  action 
was  brought  by  a  father  for  loss  of 
service  resulting  from  the  seduction 
and  impregnation  of  his  daughter,  and 
that  the  suit  was  brought  within  one 
year  from  the  birth  of  her  child,  but 
not  within  one  year  from  the  act  of  se- 
duction as  provided  by  statute.  The 
court  said:  ''The  first  serious  ques- 
tion presented  is  as  to  the  right  of  the 
father  to  recoyei*  for  the  seduction  as 
incident  to  the  loss  of  service,  espe- 
cially when  the  suit  is  not  brought 
within  a  year  from  the  act  of  seduc- 
tion. ...  As  no  suit  at  common  law 
could  be  brought  by  the  parent  until 
loss  of  service  accrued,  and  the  extent 
of  this  loss  and  the  incidental  expense 
could  not  be  ascertaiiied  until  the 
daughter's  recovery,  it  is  most  appar- 
ent that  the  perfect  right  of  action 
did  not  accrue  until  the  daughter's  re- 
covery; for  this  might  be  longer  or 
shorter,  involving  greater  or  lesser 
loss  of  time  and  expense;  hence,  the 
Statute  of  Limitations  could  not  begin 
to  run  on  the  first  attack  of  sickness, 
ncr  even  the  exact  day  of  the  child's 
birth,  but  from  the  mother's  recovery. 
As  the  action  was  brought  within  one 
year  from  the  child's  birth,  there  can 


be  no  doubt  of  the  legal  right  to  main- 
tain it." 

But  in  McKay  v.  Burley  (1859)  18 
U,  C.  Q.  B.  251,  it  was  held  that,  in  an 
action  by  a  brother  for  the  seduction 
of  his  sister,  where  the  principles  of 
the  common  law  were  not  interfered 
with  by  the  statute  applicable  to  a  suit 
by  a  parent,  and  the  evidence  must 
establish  the  relation  of  master  and 
servant,  the  Statute  of  Limitations  be- 
gan to  run  from  the  time  of  the  seduc- 
tion, and  not'  from  the  birth  of  the 
child.  Robinson,  Ch.  J.,  said:  "We 
take  it  to  be  undeniable  that  the  Stat- 
ute of  Limitations  began  to  run  from 
the  time  of  the  seduction;  for  the 
plaintiff  could  then  have  brought  his 
action,  and  need  not  have  waited  until 
the  child  was  born." 

In  L'Esperance  v.  Duchene  (1850)  7 
U.  C.  Q.  B.  146,  it  was  held  that  a 
father  was  not  obliged  to  wait  for  the 
birth  of  a  child  before  bringing  an  ac- 
tion for  loss  of  services  resulting  from 
his  daughter's  seduction.  See  to  the 
same  effect  Mcintosh  v.  Tyhurst 
(1865)  24  U.  C.  Q.  B.  443. 

In  Briggs  v.  Evans  (1844)  27  N,  C. 
(5  Ired.  L.)  16,  it  was  held  that  where 
pregnancy  results  from  the  seduction 
it  is  not  necessary  for  the  father  to 
wait  until'  the  birth  of  the  child,  to 
entitle  him  to  maintain  an  action  for 
the  loss  of  her  services. 

In  Dunlap  v.  Linton  (1891)  144  Pa. 
835,  22  Atl.  819,  it  was  held,  in  an 
action  by  a  father  for  the  seduction  of 
his  daughter,  that  the  cause  of  action 
was  the  seduction,  and  not  the  result- 
ing expense  of  childbirth  and  support, 
and  that  the  action  was  barred  when 
the  statutory  period  of  six  years  had 
elapsed  since  her  seduction.  See  also 
Logan  V.  Murray  (1820)  6  Serg.  &  R. 
(Pa.)  175,  9  Am.  Dec.  422. 

A  somewhat  unusual  situation  was 
presented  in  Davis  v.  Boyett  (1904) 
120  Ga.  649,  66  L.R.A.  258,  102  Am.  St. 
Rep.  118,  48  S.  E.  185,  1  Ann.  Cas.  886, 
wherein  it  appeared  that  a  father 
brought  an  action  for  the  seduction  of 
his  minor  daughter,  alleging  that,  al- 
though the  act  of  seduction  was  com- 
mitted on  May  2,  1899,  it  did  not  come 
to  his  knowledge,  and  he  was  not  in- 
jured   and    damaged    thereby,    until 
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April  15,  1900.  It  further  appeared 
that  more  than  two  years  (the  statu- 
tory period)  had  elapsed  since  the  act 
of  seduction  had  been  accomplished 
before  the  action  was  instituted,  and 
if  the  right  of  action  accrued  when  the 
seduction  took  place,  the  bar  of  the 
statute  had  attached,  unless  the  plain- 
tiff was  debarred  or  deterred  from 
bringing  his  action  by  fraud  on  the 
part  of  the  defendant.  The  plaintiff 
did  not  allege  that  he  was  debarred 
from  bringing  his  action  within  the 
statutory  period,  but  rested  his  case, 
so  far  as  the  Statute  of  Limitations 
was  concerned,  squarely  on  the  propo- 
sition that  the  statute  would  not  begin 
to  run  until  he  had  knowledge  of  the 
seduction;  and  that  no  cause  of  action 
arose  in  his  favor  until  that  time.  It 
was  held  that  the  father's  cause  of  ac- 
tion arose  when  the  act  of  seduction 
was  complete,  and  not  when  he  dis- 
covered that  his  daughter  had  been 
seduced,  and  was  therefore  barred  by 
the  two  years'  Statute  of  Limitations. 
The  court  said:  "As  .our  Civil  Code 
provides  that  seduction  is  the  gist  of 
the  action,  gives  a  right  of  action 
whether  it  is  followed  by  pregnancy 
or  not,  provides  that  the  mother  may 
bring  the  action  if  the  father  refuses 
to  sue,  and  that  no  loss  of  service  need 
be  alleged  or  proved,  it  would  seem 
that  in  any  suit  for  damages  conse- 
quent upon  the  seduction  of  a  daughter 
the  cause  of  action  would  accrue  when 
the  act  of  seduction  was  accomplished. 
But  whether  the  old  common-law  ac- 
tion still  survives  in  this  state,  or  is 
superseded  by  the  action  for  which 
our  statute  provides,  it  is  apparent, 
we  think,  in  the  present  case,  that  the 
action  was  for  the  seduction,  and  not 
for  loss  of  service  consequent  thereon. 
This  being  true,  it  is  clear  that  the 
cause  of  action  was  barred  by  the 
Statute  of  Limitations,  as  more  than 
two  years  had  elapsed  after  the  right 
of  action  accrued  before  the  suit  was 
instituted.  .  .  .  Besides,  the  plain- 
tiff, according  to  his  own  showing, 
had  more  than  thirteen  months  in 
which  to  bring  his  suit,  after  he  dis- 
covered that  his  daughter  had  been 
seduced  by  the  defendant,  which  is 
longer  than  the  time  limited  in  some 


of  our  sister  states  in  which  to  bring 
a  suit  of  this  character." 

IV,  Front  attainment  of  majority. 

The  Statute  of  Limitations  does  not 
commence  to  run  against  the  right  of 
a  minor  female  to  bring  an  action  for 
her  seduction  until  she  arrives  at  the 
age  of  twenty-one  years.  Morrell  v. 
Morgan  (1884)  65  Cal.  575,  4  Pac.  580; 
Watson  V.  Watson  (1884)  53  Mich.  168, 
51  Am.  Rep.  Ill,  18  N.  W.  605;  Gates  v. 
Shaffer  (1913)  72  Wash.  451,  130  Pac. 
896. 

The  rule  was  laid  down  in  Gates  v. 
Shaffer  (Wash.)  supra,  wherein  it  was 
held  that  the  statute  begins  to  run 
against  a  female's  right  to  bring  an 
action  for  her  own  seduction  from  the 
time  she  reaches  the  age  of  twenty-one 
years,  notwithstanding  §  8743  of  Rem. 
&  Bal.  Code  provides  that  "females 
shall  be  deemed  and  taken  to  be  of  full 
age  at  the  age  of  eighteen  years  and 
upwards." 

So,  in  Watson  v.  Watson  (1884)  53 
Mich.  168,  51  Am.  Rep.  Ill,  18  N.  W. 
605,  it  appeared  that  an  action  for 
seduction  was  brought  against  the  de- 
fendant by  his  adopted  daughter,  and 
that  the  action  was  not  begun  until 
more  than  the  statutory  limitation  of 
six  years  had  elapsed  from  the  time  of 
the  alleged  seduction.  The  court  said : 
"The  suit,  under  the  statute,  might 
have  been  brought  by  some  relative 
for  the  plaintiff  (How.  Stat.  §  7779) ; 
but  if  it  had  been  it  would  have  been 
barred.  But  the  person  whose  family 
relation  to  the  plaintiff  was  such  as 
naturally  to  indicate  him  as  the  one 
to  bring  suit  for  such  an  injury  on  the 
plaintiff's  behalf  was  the  defendant 
himself,  and  gross  injustice  might  re- 
sult from  any  rule  of  law  which 
should  make  his  own  inability  or  un- 
willingness to  take  the  steps  called  for 
by  the  relation  operate  to  extinguish 
a  right  of  action  for  his  own  miscon- 
duct. .  .  .  And  when  she  is  an 
infant  at  the  time  of  the  seduction, . 
and  nobody  acts  for  her  during  her 
minority,  there  is  the  same  equity  in 
this  case  as  in  any  other,  that  she  be 
allowed  a  reasonable  time  after  com- 
ing of  age  to  decide  upon  seeking 
redress."  H.  B, 
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ROYAL  C-  MOORE,  Appt., 

V. 

FREDERICK  C.  PENNEY  et  al.,  Respts. 

Minnesota  Supreme  Court^^  January  24,  1919. 

(—  Minn.  — ,  170  N.  W.  599.) 

Mortgage  — *  preservation  of  junior  lien. 

1.  To  preserve  any  rights  under  a  junior  lien,  the  junior  creditor  must 
redeem  thereunder  from  the  senior  creditor  who  made  the  redemption 
next  prior  in  time,  even  if  he  himself  be  such  senior  creditor. 

{See  note  on  this  question  beginning  on  page  163.] 


—  redemptiMi  by  creditor. 

2.  The  right  of  a  creditor  to  redeem 
from  a  foreclosure  sale  is  purely  statu- 
tory, and  the  redemption  can  be  ef- 
fected only  by  complying  with  the  re- 
quirements of  the  statute. 

[See  19  R.  a  L.  638,  643.] 

—redemption  from  oneself.        ^ 

3.  If  such  senior  creditor  also  holds 
the  junior  lien  next  in  line,  he  may  re- 

Headnotes  by  Taylor,  G. 


deem  thereunder  from  himself  as 
senior  creditor  by  filing  the  necessary 
proofs  of  such  redemption  without 
going  through  the  useless  form  of  pay« 
ing  money  to  himself;  but  isuch  re- 
demption operates  to  satisfy  and  dis- 
charge the  debt  secured  by  the  senior 
lien,  for  the  reason  that  under  the 
statute  no  redemption  can  be  made 
without  paying  such  debt. 
[See  19  R.  C.  L.  642  et  seq.] 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Hennepin 
County  granting  new  trial  of  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  certain  promissory  notes.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  L.  E.  Stetler,  for  appellant: 

The  redemption  was  merely  a  means 
of  acquiring  title  to  the'  land  In  ques- 
tion»  and  the  debt  secured  by  the 
Moore  mortgage  could  not  be  canceled 
by  the  mere  formality  of  redemption ; 
but  the  value  of  the  land  could  be,  as 
far  as  such  value  would  go. 

Ritchie  v.  Ege,  58  Minn.  291,  59  JJ. 
W.  1020;  Sprague  v.  Martin,  29  Minn. 
233,  18  N.  W.  34. 

Messrs.  Albee  Smith  and  Frank  M. 
Nye  for  respondents. 

Taylor,  C,  filed  the  following 
opinion : 

Defendant  owned  a  tract  of  land 
in  Hennepin  county  on  which  he  had 
given  a  first  mortgage  of  $1,600,  a 
second  mortgage  of  $2,650,  and  a 
third  mortgage  of  $700.  He  had 
also  given  promissory  notes  to  evi- 
dence the  debts  secured  by  the  sev- 
eral mortgages.    The  first  mortgage 

3  A.L.R.— 11. 


was  foreclosed.  Plaintiff  held  the 
second  and  third  mortgages.  As  a 
creditor  holding  the  second  mort- 
gage, plaintiff  redeemed  from  the 
foreclosure  sale.  As  a  creditor  hold- 
ing the  third  mortgage,  he  redeemed 
from  the  redemption  made  by  him- 
self under  the  second  mortgage. 

Thereafter  he  brought  this  suit  on 
the  notes  secured  by  the  mortgages. 
At.  the  trial  he  took  the  position  that 
the  value  of  the  land  over  and  above 
the  amount  paid  to  redeem  it  from 
the  sale  under  the  first  mortgage 
should  be  applied  on  the  notes,  and 
that  he  was  entitled  to  recover  the 
amount  of  the  notes  less  the  sum  so 
to  be  applied  thereon.  The  value  of 
the  land,  over  and  above  the  amount 
paid  to  redeem  it  from  the  sale,  was 
not  sufficient  to  pay  the  second 
mortgage  debt  in  full.  Defendant 
took  the  position  that  plaintiff,  by 
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his  redemption  under  the  third 
mortgage,  had  paid  and  satisfied  the 
debt  secured  by  the  second  mort- 
gage and  was  only  entitled  to  re- 
cover whatever  balance  might  be 
found  due  on  the  debt  secured  by  the 
third  mortgage.  The  court  sub- 
mitted the  case  to  the  jury  in  ac- 
cordance with  plaintiff's  theory, 
but  subsequently  granted  a  new 
trial  on  the  ground  that  this  was 
error,  and  that  the  redemption 
under  the  third  mortgage  had  satis- 
fied and  discharged  the  debt  se- 
cured by  the  second  mortgage. 

The  sole  question  presented  is 
whether  the  debt  secured  by  the 
second  mortgage  was  satisfied  and 
discharged  by  the  redemption  under 
the  third  mortgage. 

The  right  of  a  creditor  to  redeem 
from  a  foreclosure  sale  is  purely 
statutory;  and  what  he  must  do  to 
i,m^^4^m^»^        '  effect  a  redemption, 

?e?e'£^lTn  by  and  the  rights  ac- 
creditor, q^j^^j  thereby,  are 

fixed  and  determined  by  the  statute. 
Tinkcom  v.  Lewis>  21  Minn.  132; 
Cuilerier  v.  Brunelle,  37  Minn.  71, 
33  N.  W.  123 ;  State  ex  rel.  Ander- 
son V.  Kerr,  51  Minn.  417,  53  N.  W. 
719 ;  Bartleson  v.  Munson,  105  Minn. 
348,  117  N.  W.  512.  The  statute, 
after  providing  that  the  senior  cred- 
itor having  a  lien  may  redeem  by 
paying  the  amount  for  which  the 
land  was  sold  with  interest,  within 
five  days  after  the  expiration  of  the 
year  allowed  to  the  owner  for  re- 
demption, further  provides :  "Each 
subsequent  creditor  having  a  lien  in 
succession,  according  to  priority  of 
liens,  within  five  days  after  the  time 
allowed  the  prior  lien  holder,  re- 
spectively, may  redeem  by  paying 
the  amount  aforesaid  and  all  liens 
prior  to  his  own  held  by  the  person 
from  whom  redemption  is  made." 
Gen.  Stat.  1913,  §  8147, 

This  statute  has  been  before  the 
court  many  times,  and  its  purpose 
and  effect  are  fairly  well  settled.  The 
purpose  is  to  make  the  land  satisfy 
the  liens  on  it  to  as  great  an  extent 
as  possible,  and  to  this  end  the  stat- 
ute provides  for  a  sort  of  auction 
sale  among  creditors,  by  giving  in 


turn  to  the  holder  of  each  successive 
lien  the  right  to  pay  off  prior 
claims,  and  by  so  doing  to  apply  on 
his  own  claim  any  excess  in  value 
of  the  property  over  and  above  the 
amount  so  paid.  Each  lien  stands 
by  itself,  and  is  cut  out  unless  re- 
demption be  made  under  it.  If  a 
creditor  who  holds  two  liens  re- 
deems under  his  senior  lien  and 
wishes  to  preserve  and  enforce  his 
junior  lien,  he  most  also  redeem 
under  the  junior  lien,  even  if  it  be 
next  in  line.  The  fact  that  he  has 
redeemed  under  the  senior  lien,  and 
also  holds  the  next  junior  lien,  gives 
him  no  other  or  different  rights  un- 
der the  junior  lien  than  would  be 
possessed  by  any  other  creditor 
holding  such  junior  lien.  Pamperin 
V.  Scanlan,  28  Minn.  345,  9  N.  W. 
868 ;  Parke  v.  Hush,  29  Minn.  434, 
13  N.  W.  668;  Buchanan  v.  Reid^ 
43  Minn.  172,  45  N.  W.  11;  Ritchie 
V.  Ege,  58  Minn.  291,  59  N.  W- 
1020;  Bagley  v.  McCarthy  Bros. 
Co.  95  Minn.  286, 104  N.  W.  7. 

These  decisions  establish  the  doc- 
trine that,  in  order  to  preserve  any 
rights  under  a  junior  lien,  the  jun- 
ior   creditor    must 

redeem  under  it  7f  jSi1^*Ve*n"! 
from  the  senior 
creditor  who  made  the  redemption 
next  prior  in  time,  even  if  he  him- 
self be  such  senior  creditor.  He  can 
do  so  or  not  at  his  option.  If  he 
elects  to  redeem,  the  statute  pre- 
scribes what  he  must  do  to  effect  the 
redemption.  Within  a  year  from 
the  date  of  the  sale,  he  must  give 
notice  of  his  intention  to  redeem; 
and  at  the  time  of  redeeming,  he 
must  produce  proof  of  the  lien  un- 
der which  he  makes  the  redemption, 
and  of  the  amount  due  thereon,  and 
must  pay  the  amount  of  the  claims 
from  which  he  redeems.  These  stat- 
utory requirements  are  mandatory. 
But  if  the  right  to  redeem  under  the 
junior  lien  is  held  by  the  same  cred- 
itor who  redeemed  under  the  senior 
lien,  the  redemption  payment  under 
the  junior  lien  would  be  made  by 
such  creditor  to  himself  as  holder  of 
the  rights  acquired  by  the  redemp- 
tion under  the  senior  lien.    Of  such 
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a  situation  the  court  has  said :  ''We 
are  of  the  opinion  that  it  is  not 
necessary  for  such  creditor  redeem- 
ing from  himself  to  go  through  the 
idle  ceremony  of  paying  money  to 
himself/'  and  that  placing  on  file  the 
documents  which  show  that  he  is  en- 
titled to  redeem  under  the  junior 
lien,  and  has  elected  to  do  so,  is  suf- 
ficient to  effect  the  redemption. 
Ritchie  v.  Ege,  58  Minn.  291,  59  N. 
W.  1020.  But  in  no  case  has  it  been 
held  that  such  a  redemption  oper- 
ates to  tack  the  debt  secured  by  the 
junior  lien  to  the  debt  secured  by 
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the  senior  lien.    While  the  creditor 
need  not  go  through  a  useless  form, 
yet  if  he  elects  to  and  does  redeem 
under  his  junior  lien,  such  redemp- 
tion operates    to  satisfy  and  dis- 
charge the  debt  secured  by  the  sen- 
ior lien,  for  the  reason  that  the 
statute  requires  the 
payment    of    such  SSi*^VJl5?.    . 
debt    in    order    to 
effect  the  redemption.    It  follows 
that  plaintiff,  by  redeeming  under 
his  third   mortgage,   satisfied  and 
discharged  the  debt  secured  by  his 
second  mortgage. 
Order  affirmed. 


-•[-.(  I 


annotahor 

by  <Hie  having  two  or  nuNre  liens  on  same  propertjr. 


It  is  provided  by  statute,  in  some 
jurisdictions  that  where  property  is 
judicially  sold  a  lien  holder  may  re- 
deem, and  any  lien  holder  seeking  to 
avail  himself  of  this  right  must  put 
himself  in  the  line  of  redemption  by 
redeeming  from  all  liens  prior  to  his 
own.  See  19  R.  G.  L.  title.  Mortgages, 
pp.  638  et  seq. 

The  reported  case  (Moore  v.  Pen- 
ney, ante,  161)  holds  that  where  a 
person  holding  two  liens  on  property 
attempts,  by  virtue  of  the  junior  of  his 
liens,  to  redeem  from  a  foreclosure 
sale  under  a  lien  prior  to  both,  he  must 
redeem  not  only  from  the  lien  which 
has  been  foreclosed,  but  from  his  own 
senior  lien.  The  court  holds,  follow- 
ing  and  quoting  Ritchie  v.  Ege  (1894) 
58  Minn.  291,  59  N.  W.  1020,  that  in 
such  a  case  the  lien  holder  need  not 
go  through  the  form  of  paying  to  him- 
self the  amount  of  his  senior  lien;  but 
that  in  all  other  respects  he  must  com- 
ply with  the  statute  with  respect  to 
redemption  therefrom.  In  Ritchie  v. 
Ege  (Minn.)  supra,  the  failure  of  the 
lien  holder  to  file  a  notice  of  redemp- 
tion from  his  own  prior  lien  was  held 
to  be  fatal.  The  court  cites,  as  estab- 
lishing the  rule  tkus  laid  down,  three 
earlier  cases  in  the  same  jurisdiction. 
Pamperin  v.  Scanlan  (1881)  28  Minn. 
346,  9  N.  W.  868;  Parke  v.  Hush 
(1882)  29  Minn.  434,  18  N.  W.  668, 
end  Buchanan  v.  Reid  (1890)  43  Minn. 


172,  45  N.  W.  11.  These  cases  are  net 
within  the  scope  of  the  present  dis- 
cussion, holding  that  the  purchase  by 
a  lien  holder  of  the  certificate  of  sale 
under  a  prior  lien  is  not  of  itself  a 
redemption  by  him  from  that  sale. 

In  Bagley  v.  McCarthy  Bros.  Co. 
(1905)  95  Minn.  286,  104  N.  W.  7,  it 
appeared  that  there  were  two  mort- 
gages on  a  piece  of  property,  and  that 
two  judgments  in  favor  of  the  same 
person,  and  docketed  at  the  same  time, 
were  also  liens  thereon,  subject  to  the 
mortgage.  The  property  was  sold 
under  execution  issued  on  one  of  the 
judgments,  and  bid  in  by  the  judg- 
ment creditor.  Thereafter  one  of  the 
mortgages  was  foreclosed  and  the 
property  bid  in  by  the  mortgagor. 
The  judgment  creditor  sought  to  re- 
deem as  such.  The  case  was  deter- 
mined on  the  ground  that  his  status 
as  a  judgment  creditor  was  lost  by 
merger  on  his  purchase  at  the  execu- 
tion sale.  But,  assuming  for  the  pur- 
pose of  argument  that  the  judgment 
under  which  the  sale  was  had  was 
prior  to  the  other  judgment,  the  court 
said  by  way  of  dictum:  'If  the  lien 
of  the  larger  judgment  was  prior  to 
the  lien  pf  the  smaller  judgment,  as 
the  mortgagee  contends,  the  judgment 
creditor  was  not  entitled  to  redeem. 
He  failed  to  'join  the  ranks  of  the 
redemptioners.'  To  enable  the  holder 
of  a  second  n^ortgage  to  preserve  his 
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lien  under  such  security,  he  must  have  W.  34;  Ritchie  v.  Ege  (1894)  68  Minn. 

filed  his  notice  of  intention  to  redeem  291,  59  N.  W.  1020.    Correspondinffly, 

from  his  foreclosure  sale  under  the  to  preserve  the  lien  of  the  later  judg- 

first  mortgage.     Pamperin  v.  Scanlan  ment  after  the  expiration  of  the  period 

(1881)    28  Minn.  345,  9  N.  W.  868;  of  redemption  from  the  execution  sale 

Parke  v.  Hush  (1882)  29  Minn.  434,  13  under  the  prior  judgment,  the  judg- 

N.  W.  668;  Buchanan  v.  Reid  (1890)  ment  creditor  must  have  filed  notice 

43  Minn.  172,  45  N.  W.  11;  Sprandel  of  his  intention  to  redeem  from  that 

V.  Houde  (1893)  54  Minn.  308,  56  N.  sale."  W.  A.  S. 


MAREN  G.  TORGERSON  et  al.,  Respts., 

V. 

BRITHA  HAUGE  et  al.,  Appts. 

I  Korth  Dakota  Supreme  Court  ^m  July  21,  1916. 

(34  N.  D.  64e,  159  N.  W.  6.) 

• 

Will  —  contract  to  make. 

1.  The  parents  of  Andrew  Torgerson  entered  into  an  oral  understand- 
ing with  him  in  1899,  whereby  he  should  reside  with  and  care  for  them 
during  their  lives,  and  should  receive  their  property.  They  executed  and 
delivered  to  him  their  joint  written  will,  constituting  him  sole  devisee  of 
all  their  property.  Andrew  purchased  an  adjoining  quarter,  sold  his  own 
homestead  in  another  county,  and  for  fifteen  years  lived  witii  his  parents. 
'  Andrew  died  in  June,  1914 ;  the  father  in  October  following,  at  the  age 
of  seventy-four  years.  The  mother  was  seventy-four  years  old  at  the  time 
of  the  trial.  Andrew  leaves  a  widow  and  four  minor  children.  Surviving: 
him  are  these  defendants,  his  four  brothers  and  sisters,  and  his  mother. 
Six  weeks  after  the  death  of  Andrew,  his  brothers  and  sisters  procured 
the  aged  and  enfeebled  father  and  mother  to  make  another  will,  revoking: 
the  former  one,  and  dividing  all  their  property  between  themselves  and  the 
heirs  of  Andrew,  one  fifth  to  each.  The  parents  then  leave  and  reside  with 
the  defendants.  Andrew's  widow  protests  and  offers  to  continue  to  sup- 
port and  care  for  them. 

The  children  of  Andrew  herein  seek  to  enjoin  the  probate  of  the  second 
will  and  maintain  the  status  quo  during  the  lifetime  of  the  mother;  and 
to  define  the  estate  of  the  minors  in  the  real  property,  and  declare  their 
interest  therein  a  trust  upon  the  fee  thereof  to  be  subsequently  perfected 
by  the  probate  of  the  first  will  or  proceedings  in  equity ;  and  to  annul  any 
pretended  interest  of  the  defendants  under  the  purported  second  will  and 
to  make  suitable  provisions  meanwhile  for  the  maintenance  and  care  of 
the  mother  out  of  said  homestead  premises,  title  to  which  was  acquired  by 
final  proof  years  ago,  but  subsequent  to  the  delivery  of  the  first  will. 
Held:  A  will  executed  under  such  an  agreement  is  both  contractual  and 
testamentary.  Its  contractual  features  cannot  be  later  revoked  by  the 
testators  vnthout  the  consent  of  the  beneficiaries,  where  executed,  and 
where  equity  should  enforce  its  provisions. 

{See  note  on  this  question  beginning  on  page  172.] 

Headnotes  by  Goss,  J. 


TORGERSON 

-—performance. 

2.  Under  the  facts  this  contract  un- 
der which  said  will  was  executed  and 
delivered  was  substantially  performed, 
and  to  such  an  extent  that  equity  will 
grant  relief  equivalent  to  specific  per- 
formance and  fasten  a  trust  upon  the 
property  for  the  benefit  of  the  heirs 
of  the  beneficiary  under  the  contract, 
as  against  any  transferee  or  devisee. 

—  effect  of  execution. 

3.  A  will  so  executed  will  be  recog- 
nized in  equity  as  a  part  performance 
of  the  contract,  and  becomes  itself,  in 
its  contractual  features,  an  enforce- 
able contract. 

— homestead*  . 

4.  That  the  title  to  the  government 
homestead  had  not  been  vested  by  final 
proof  in  the  testator  when  said  will 
and  contract  was  made  was  inuna- 
terial,  where  subsequently  made. 

[See  13  R.  C.  L.  646.] 

—  effect  of  statute.  • 

5.  Such  a  contract  for  transfer  and 
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will  executed  thereunder  is  not  a  vio- 
lation of,  but  instead  is  provided  for 
and  recognized  by,  U.  S.  Rev.  Stat.  § 
2291. 

[See  13  R.  C.  L.  638.] 

—  acquiescence  —  effect* 

6.  The  mother  of  Andrew  having 
joined  in  the  will  and  acquiesced  for 
years  in  the  benefits  under  the  con- 
tract,* no  homestead  rights  of  hers  are 
violated  by  equitable  provision  for  her 
maintenance  from  said  property  or 
its  proceeds.  Equity  has  power,  under 
such  circumstances,  to  award  posses- 
sion as  against  her  to  the  heirs  of  An- 
drew, where  ample  provision  for  her 
maintenance  is  made,  and  she  refuses 
to  remain  with  them  upon  said  prem- 
ises. 

—  waiver* 

7.  No  rights  of  the  widow  of  An- 
drew are  involved,  she  having  for- 
mally waived  any  right  in  said  prem- 
ises to  and  in  favor  of  her  children, 
these  plaintiffs. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Wells 
County  in  favor  of  plaintiffs  in  an  action  brought  to  enforce  a  contract 
made  by  defendants  with  plaintiffs'  intestate,  to  devise  certain  property 
to  him  in  consideration  of  support,  and  to  enjoin  the  probate  of  a  second 
will.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   B.   F.  Whipple   and  J.  J*     Prusiecke  v.  Ramzinski,  —  Tex.  Civ* 


Youngblood,  for  appellants: 

An  unproved  homestead  is  not  de- 
visable by  will  or  contract. 

Sutphen  v.  Sutphen,  30  Kan.  510,  2 
Pac.  100;  Wood  v.  Noel,  116  La.  516, 
40  So.  857 ;  Ford  v.  Ford,  24  S.  D.  644, 
124  N.  W.  1108 ;  Cascade  Public  Serv- 
ice Corp.  V.  Railsback,  59  Wash.  876, 
109  Pac.  1062;  Tait  v.  New  York  L. 
Ins.  Co.  1  Flipp.  288,  Fed.  Cas.  No. 
13,726 ;  Siegel,  C.  &  Co.  v.  Eaton  &  P. 
&  Co.  165  111.  550,  46  N.  E.  449. 

Plaintiffs  are  seeking  specific  per- 
formance of  an  alleged  oral  contract. 
Assuming  the  contract  to  have  been 
established,  they  cannot  maintain 
their  action  for, specific  performance 
because  the  contract  has  not  been 
completed. 

Cox  V.  Cox,  26  Gratt.  306 ;  Snyder  v. 
Snyder,  77  Wis.  95,  46  N.  W.  818; 
Bourget  v.  Monroe,  58  Mich.  563,  25  N. 
W.  514;  Benedict  v.  Lynch,  1  Johns& 
Ch.  370,  7  Am.  Dec.  484;  Hayden  v. 
Collins,  1  Cal.  App.  259,  81  Pac.  1120; 


App.  — ,  81  S.  W.  771. 

Messrs.  John  O.  Hanchett  and  J.  L. 
Johnston,  for  respondents : 

Mortgages  executed  by  homestead 
eiitryman  prior  to  proof  and  patent* 
where  the  entryman  thereafter  per* 
fects  his  title  and  obtains  patent  to 
the  land,  are  valid. 

Adam  v.  McClintock,  21  N.  D.  483, 
131  N.  W.  894;  Martin  v.  Yager,  30  N. 
D.  577,  153  N.  W.  286;  Holtan  v.  Beck, 
20  N.  D.  5,  125  N.  W.  1048;  Sutphen  v. 
Sutphen,  30  Kan.  510,  2  Pac.  100. 

An  oral  agreement  to  convey  real 
estate  by  deed  or  will,  when  reason- 
ably definite  and  certain  in  its  terms, 
and  when  same  has  been  acted  upon 
and  the  grantee  has  gone  into  posses- 
sion and  erected  valuable  improve- 
ments on  the  land,  with  the  knowledge 
of  the  vendor,  is  valid  and  enforceable 
in  law ;  and  an  action  for  specific  per- 
formance can  be  maintained  in  a  court 
of  equity  for  its  enforcement. 

Engholm  v.  Ekrem,  18  N.  D.  185, 119 
N.  W.  35 ;  Teske  v.  Dittberner,  70  Neb. 
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544,  113  Am.  St.. Rep.  802,  98  N.  W. 
57;  Svanburg  v.  Fosaeen,  75  Minn.  350, 
43  L.R.A.  427,  74  Am.  St.  Rep.  490,  78 
N.  W.  4. 

When  a  man  has  given  up  his  in- 
herent right  to  establish  and  build  a 
home  for  himself  and  family  else- 
where, and  has,  pursuant  to  such  a 
contract,  occupied  and  for  many  years 
improved  a  tract  of  land  belonging  to 
another,  under  an  agreement  to  con- 
vey it  to  him  by  deed  or  devise  it  to 
him  by  will,  the  only  adequate  remedy 
is  by  action  for  specific  performance 
in  a  court  of  equity,  which  will  under 
such  circumstances  decree  specific 
performance. 

Bird  V.  Pope,  73  Mich.  483,  41  N.  W. 
514;  Young  v.  Young,  45  N.  J.  Eq.  27, 
16  Atl.  921;  Svanburg  v.  Fosseen,  su- 
pra; Teske  v.  Dittberner,  70  Neb.  544, 
113  Am.  St.  Rep.  802,  98  N.  W.  57. 

The  homestead  estate  can  be  lost 
both  by  husband  and  wife  by  abandon- 
ment or  estoppel  in  pais,  the  same  as 
any  other  interest  in  or  title  to  real 
property. 

Engholm  v.  Ekrem,  supra;  Ferris  v. 
Jensen,  16  N.  D.  466,  114  N.  W.  372; 
Bird  V.  Pope,  supra. 

Andrew  Torgerson  in  his  lifetime, 
under  his  contract  with  his  parents 
and  his  partial  performance  thereof, 
acquired,  and  had  at  the  time  of  his 
death,  an  equitable  estate  in  the  land 
in  question,  which  would  pass  upon 
his  death  to  his  heirs  or  devisees,  and 
which  passed  to  his  heirs,  the  plain- 
tiffs. 

Young  V.  Young,  45  N.  J.  Eq.  27,  16 
Atl.  921 ;  France  v.  France,  8  N.  J.  Eq. 
650;  Van  Dyne  v.  Vreeland,  11  N.  J. 
Eq.  370,  12  N.  J.  Eq.  142;  Davison  v. 
Davison,  13  N.  J.  Eq.  246;  Haughwout 
V.  Murphy,  22  N.  J.  Eq.  546. 

Mr.  H.  J.  Bessesen  also  for  respond- 
ents. 

Goss>  J.,  delivered  the  opinion  of 
the  court: 

The  quarter  section,  the  subject* 
matter  of  this  suit,  was  the  govern* 
ment  homestead  of  Torger  J.  Hauge. 
It  is  the  southwest  quarter  of  6, 
township  149  north  of  range  71 
west,  and  within  Wells  county, 
Torger  Hauge  made  proof  thereon 
in  1902.  Britha  Hauge,  now  his 
widow,  is  still  living.  Their  chil- 
dren were  the  defendants  other  than 
the  widow  appellant,  and  also  their 
youngest  son,  Andrew  Torgerson. 


The  plaintiffs  are  his  children  suing 
by  guardian  the  mother  and  the 
brothers  and  sisters  of  their  father, 
Andrew  Torgerson.  Both  Andrew 
Torgerson  and  his  father,  Torger  J. 
Hauge,  are  dead.  The  son  died  from 
tuberculosis  June  5,  1914,  after  a 
lingering  illness.  His  father,  Torger 
J.  Hauge,  died  in  October  follow- 
ing. 

In  1899,  Torger  J.  Hauge  and  his 
wife  were  living  upon  this  tract  as 
their  unproved  government  home- 
stead. Andrew  Torgerson,  their 
youngest  son,  unmarried,  was  resid- 
ing upon  a  government  homestead 
near  Balfour.  The  other  four  chil- 
dren of  Torger  and  wife  had  mar- 
ried and  had  left  the  parental  roof. 
In  1899,  the  father  and  mother  en- 
tered into  an  arrangement  with 
Andrew  that  he  should  return  to 
their  home,  reside  with  and 
care  for  them  for  the  balance  of 
their  lives,  and  should  receive  there- 
for all  their  property,  including 
their  unproved  homestead,  upon  the 
death  of  both  of  them.  Andrew 
thereupon  made  commutation  proof 
upon  his  homestead  near  Balfour 
and  sold  it,  realizing  some  $1,500 
net  from  its  sale.  He  immediately 
returned  to  the  home  of  his  parents, 
purchasing  a  quarter  of  school  land 
adjoining,  and  making  the  first  pay- 
ments thereon  to  the  state  vdth  a 
portion  of  the  proceeds  from  the 
sale  of  his  homestead.  He  took 
possession  of  all  personalty  on  the 
father's  homestead  and  cropped  it, 
taking  those  also.  The  father  soon 
afterward,  in  1902,  made  proof  up- 
on his  homestead,  and  patent  there- 
for presumably  has  been  issued.  In 
1899  the  father's  homestead  was 
worth  approximately  $10  per  acre. 
The  buildings  were  of  sod.  Sub- 
stantial frame  buildings,  consisting 
of  a  house  worth  twelve  or  fifteen 
hundred  dollars,  a  large  hip-roofed 
barn,  worth  from  ten  to  twelve  hun- 
dred dollars,  and  several  other 
frame  buildings,  as  granaries  and 
the  like,  have  been  built  upon  the 
father's  homestead  by  Andrew 
since  his  return.  There  is  substan- 
tial proof  that  a  portion  of  the  pro- 
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ceeds  from  the  son's  homestead 
went  into  the  frame  house,  the 
first  building  erected.  The  build- 
ings and  improvements,  in  the  ag- 
^rregate  of  the  value  of  approxi- 
mately $3,500,  upon  the  father's 
homestead,  were  placed  there  by 
Andrew  from  part  of  the  proceeds 
of  the  sale  of  his  homestead,  but  in 
larger  part  from  the  crops  he  had 
raised  upon  the  land  in  question  and 
the  school  quarter.  All  the  build- 
ings and  improvements  were  placed 
upon  the  father's  homestead,  in*- 
stead  of  upon  the  school  land  quar- 
ter, and  during  all  the  years  from 
1899  until  Andrew's  death  he  had 
resided  thereon. 

Andrew  married  in  1907,  and  he 
and  his  family,  together  with  his 
father  and  mother,  have  always 
lived  there.  During  all  this  time  the 
old  people  had  been  well  and  com- 
fortably cared  for  by  the  son  and  his 
wife,  and  were  apparently  well  sat- 
isfied during  these  fifteen  years  with 
their  condition  and  with  the  per- 
formance of  the  agreement  under 
which  they  were  maintained.  For 
some  years  before  the  son's  death  in 
1914  he  had  been  ailing;  but  no 
complaint  has  been  made  that  dur- 
ing that  time  and  up  to  his  death 
the  old  people  were  not  properly 
cared  for.  In  fact,  the  contrary  is 
the  proof.  During  all  this  time 
peace  and  harmony  prevailed,  and 
at  various  times  the  old  people  have 
referred  to  the  understanding  with 
Andrew,  and  declared  that  his  wife 
and  children,  in  case  of  his  death, 
should  not  be  dispossessed,  but 
should  perform  the  contract  the 
same  as  Andrew  did  when  living, 
and  receive  the  same  benefits.  They 
even  consented  to  the  giving  of  a 
deed  for  said  purposes  a  few  days 
before  Andrew's  death;  but  evi- 
dently for  sentimental  reasons, 
such  as  the  consideration  for  the 
feeling  of  the  son  during  his  last 
illness,  they  did  not  trouble  them- 
selves or  him  to  make  the  transfer. 

This  original  understanding  or 
contract  does  not  rest  entirely  in 
parol.  Soon  after  the  return  of 
Andrew  in  1899,  and  evidently  to 
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carry  out  the  agreement  and  place 
it  and  the  good  faith  of  the  parties 
beyond  question  for  all  time,  the 
father  and  mother  had  a  will  pre- 
pared, and  which  they  executed  and 
attested  in  the  presence  of  wit- 
nesses and  subsequently  deliv- 
ered to  Andrew.  In  part,  it 
reads:  "We  do  hereby  jointly  and 
severally  give,  devise,  and  be- 
queath to  our  beloved  son,  Andrew 
Torgerson,  all  our  estate  whether 
held  jointly  or  severally,  of  what- 
ever name,  title,  or  description, 
real,  personal,  or  mixed.  This  will 
to  become  operative  only  upon  the 
death  of  the  survivor  of  us:  We  do 
hereby  make,  constitute,  and  ap- 
point Andrew  Torgerson  the  fore- 
named,  sole  executor  of  this  last 
will  and  testament  without  being  re- 
quired to  give  bonds  for  the  dis- 
charge of  his  trust  as  such  execu- 
tor." The  possession  of  this  will  has 
been  retained  at  all  times  by  An- 
drew, and  since  his  death  by  his 
widow  or  the  plaintiffs.  Its  execu- 
tion and  delivery  are  admitted,  and 
also  are  established  by  the  uncontro- 
verted  proof.  Each  and  all  of  the 
defendants  knew  of  its  provisions 
and  the  arrangement  under  which 
the  son  Andrew,  and  later  his  wife, 
had  occupied  the  premises  in  ques- 
tion and  cared  for  and  maintained 
the  old  people.  As  above  stated, 
the  son  died  first,  and  at  a  time 
'wiien  the  father  was  very  feeble  and 
in  poor  health  and  needed  continu- 
ous personal  attention  and  care.  At 
Andrew's  death  his  widow  was  six 
months  pregnant,  and-  physically 
unable  to  render  all  the  care  to  the 
aged  parents  of  Andrew  that  was 
necessary,  and  was  assisted  by  her 
sister  and  other  hired  help;  and 
several  times  a  week  by  another  son, 
a  brother  of  Andrew. 

Some  six  weeks  after  Andrew's 
death,  evidently  under  prearrange- 
ment  for  the  purpose,  but  without 
informing  Andrew's  widow  thereof 
until  it  occurred,  a  meeting  of  the 
surviving  brothers  and  sisters  of 
Andrew,  the  defendants  in  this  ac- 
tion, took  place  at  the  home  of  the 
old  people  and  the  widow  and  chil- 
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dren,  at  which  time  the  father  and 
mother  were  induced  to  make  a  sec- 
ond will,  under  the  provisions  of 
which  the  father's  homestead,  still 
standing  of  record  in  his  name,  was 
devised  to  all  his  children,  share 
and  share  alike,  devising  to  the 
three  minor  children  of  Andrew  only 
a  one-fifth  share  of  this  property. 
Its  purpose  was  to  disregard  and 
annul  the  earlier  will,  and  avoid  any 
rights  of  the  heirs  of  Andrew  under 
it  and  the  contract  entered  into  in 
connection  therewith,  and  per- 
formed under  for  more  than  fifteen 
years.  There  is  evidence  in  the 
record  that  the  father  and  mother 
were  reluctant  to  do  this,  but  did  it 
under  the  solicitation,  if  not  under 
what  amounted  to  the  coercion  and 
duress,  of  their  other  four  surviv- 
ing children,  these  defendants. 
There  is  evidence  from  which  to 
conclude  that  the  old  lady  and  her 
remaining  children,  defendants,  de- 
sired to  keep  this  property  from 
Andrew's  widow.  And  on  the  same 
day  the  aged  couple  were  removed 
to  the  residence  of  one  of  the  de- 
fendants. Andrew's  widow,  realiz- 
ing the  drift  that  matters  were  tak- 
ing, offered  to  care  for  the  father 
and  mother  that  they  might  remain 
with  her,  and  that  she  would  give 
them  a  home  and  fulfil  the  contract 
,  years  before  entered  into  with  An- 
drew, and  frequently  referred  to  in 
conversation  with  her  or  in  her 
presence.  This  they  refused  to  do. 
Subsequently,  the  administrator  of 
Andrew's  estate  made  a  similar 
offer,  and  also  offered  to  contribute 
a  portion  of  the  crops  or  a  monthly 
allowance  for  their  support,  in  the 
performance  and  fulfilment  of  said 
previously  existing  contract.  But 
this  was  declined. 

Soon  afterwards  the  father  died, 
being  some  seventy-four  years  old 
at  the  time  of  his  death.  The  moth- 
er was  seventy-four  at  date  of  trial. 
This  action  is  brought  by  Andrew's 
children  by  guardians,  to  enforce 
said  contract  by  having  the  prop- 
erty decreed  to  be  held  in  trust  by 
the  mother  for  her  support,  but 
subject  to  the  vested  interests  there- 
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in  of  the  plaintiff's  minor  children 
and  heirs  of  Andrew  Torgerson,  de- 
ceased, and  that  the  probating  of 
the  second  will  as  establishing  title 
adverse  to  the  interest  of  plaintiffs 
be  enjoined,  and  that  the  interests 
of  the  plaintiffs  and  the  widow  be 
defined  and  declared,  and  that  the 
other  defendants  take  nothing.  At 
trial  the  widow  of  Andrew  filed  a 
waiver  in  favor  of  her  four  children^ 
of  any  interest  she 
might  have  had  in 
said  property.  The  relief  asked 
was  granted  by  the  lower  court. 
From  its  decree  the  defendants  ap- 
peal, demanding  a  trial  de  novo.  On 
retrial  the  facts  are  found  as  here- 
tofore set  forth  in  this  opinion. 

The  points  argued  in  briefs  will 
now  be  considered.  It  is  asserted 
''that  it  was  error  to  hold  that 
plaintiffs  have  an  estate  and  vested 
interest  in  said  real  property,"  and 
''to  hold  that  prior  to  his  death 
Torger  J.  Hauge  held  the  legal  title 
to  said  land  in  trust  for  Andrew's 
heirs,"  and  "that  plaintiffs  are  en- 
titled to  the  use,  occupation,  and 
possession  of  said  land,"  and  de- 
fendants claim  that  the  parents 
have  never  waived  nor  conveyed 
their  homestead  rights  in  said 
premises,  and  that  the  mother, 
Britha  Hauge,  ''cannot  be  devested 
of  the  absolute  use,  occupation,  and 
possession  of  said  land  by  any  sub- 
stitution of  other  means  for  her 
care  and  support."  It  is  undisputed 
that  a  will  was  made  and  delivered, 
and  the  status  of  the  parties  was  ac- 
cordingly changed  for  fifteen  years 
to  conform  to  and  comply  with  the 
agreement,  the  terms  of  which  were 
definite  and  specific  The  will  was 
executed  under  and  in  performance 
of  the  original  contract,  and  for  a 
valuable  consideration  moving  to 
the  contracting  parties,  i.  e.,  the 
value  of  the  support,  care,  and 
maintenance  of  the  aged  couple, 
worth  $300  per  year  under  the 
proof,  while  the  value  of  the  crops 
and  advantages  to  Andrew,  present 
and  prospective,  was  considerable. 

"A  will  executed  under  an  agree- 
ment founded  upon  a  valuable  con- 
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sideration  is  contractual  as  well  as  ^ 
testamentary.    In  the  latter  aspect ' 

it  may  be  revoked 
without  the  consent 
of  the  beneficiary, 
but  not  in  the  former/'  Syllabus  in 
Nelson  v.  Schoonover,  89  Kan.  888, 
131  Pac.  147.  The  opinion  also  has 
the  following: :  "An  agreement  in 
writing  made  upon  sufficient  consid- 
eration, to  devise  real  estate,  is  en- 
forceable by  specific  performance 
against  the  heirs  or  devisees  of  the 
testator.  Newton  v.  Lyon,  62  Kan. 
306,  310,  62  Pac.  1000;  Bless  v. 
Blizzard,  86  Kan.  230, 120  Pac.  351 ; 
Dillon  V.  Gray,  87  Kan.  129, 123  Pac. 
878 ;  30  Am.  &  Eng.  Enc.  Law,  621" 
— also  citing  and  quoting  from  36 
Cyc.  736,  as  follows:  "An  agree- 
ment to  make  a  certain  disposition 
of  property  by  will  is  one  which, 
strictly  speaking,  is  not  capable  of  a 
specific  execution,  yet  it  is  within 
the  jurisdiction  of  a  court  of  equity 
to  do  what  is  equiv^ent  to  a  specific 
performance  of  such  an  agreement. 
Such  a  contract  is  enforced  after 
tile  death  of  the  promisor  by  fasten- 
ing a  trust  on  the  proper^  in  the 
hands  of  the  heirs,  devisees,  and 
personal  representatives  and  others 

holding    the    prop* 
erty  with  notice  of 
the  contract^  or  as  volunteers." 

"A  will  duly  executed  in  pursu- 
ance of  an  agreement  based  upon  a 
valuable  consideration  becomes  it- 
self, in  a  sense,  an  enforceable  con- 
tract. The.  testator  cannot,  by  mak- 
ing a  later  will,  escape  the  obliga- 
tion confirmed  by  the  first  one.  40 
Cyc.  1068;  Schouler,  Wills,  3d  ed. 
§  452.  The  delivery  of  the  will  to 
the  beneficiary  has  been  treated  as 
of  impbrtance  in  emphasizing  the 
contractual  feature  of  the  transac- 
tion. 40  Cyc.  1068,  note  2 ;"  Nelson 
V.  Schoonover,  89  Kan.  388-392, 131 
Pac.  147.  "There  is  no  dissent  in ' 
the  authorities  from  the  proposition 
that  one  may  make  a  valid  contract  ^ 
with  another  to  devise  or  bequeath 
property  by  his  last  will  in  a  cer- 
tain specified  way.'*  Morrison  v. 
Land,  169  Cal.  580,  147  Pac.  261. ' 
An  almost  identical   contract  with 
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this,  except  that  the  will  had  not 
been  delivered  to  the  beneficiary, 
was  nevertheless  enforced  in  like 
manner  in  Whitney  v.  Hay,  181  U. 
S.  77,  45  L.  ed.  758, 21  Sup.  Ct.  Rep. 
537,  in  an  appeal  from  court  of  ap- 
peals of  District  of  Columbia,  in  an 
opinion  by  Justice  Harlan.  There- 
in are  found  facts  closely  parallel  to 
here.  "His  [plaintiif's]  plans  of 
life  were  materially  altered  in  order 
that  he  might  take  care  of  Piper  and 
wife  during  their  respective  lives. 
Piper  put  Hay  in  actual  possession 
of  the  premises  in  question,  in  exe- 
cution of  his  agreement  with  Hay. 
But  he  failed  to  do  that  which  was 
vital  to  Hay,  namely,  to  put  the  ab- 
solute title  to  the  property  in  him. 
Under  all  the  circumstances,  the 
failure  of  Piper  to  invest  Hay  with 
the  legal  title  was  such  a  wrong  to 
the  latter  as  entitled  him,  under  the 
established  principles  of  equity,  to 
the  protection  which  would  be  given 
by  a  decree  specifically  declaring 
that  the  defendant  holds  the  title  in 
trust  for  him.  We  are  of  opin- 
ion that  such  relief  is  consistent 
with  the  objects  intended  to  be  sub- 
served by  the  Statute  of  Frauds; 
for  the  decree  in  favor  of  Hay  does 
not  charge  Piper  upon  his  parol 
contract  with  him,  but  rests  upon 
the  equities  arising  out  of  the  acts 
and  conduct  of  the  parties,  subse- 
quent to  the  making  of  the  original 
agreement." 

Another  closely  analogous  case  is 
Baker  v.  Syfritt,  147  Iowa,  49,  125 
N.  W.  998,  holding  that,  "where  the 
will  has  been  made  pursuant  to  a 
valid  contract,  the  testator  cannot, 
by  the  act  of  revocation,  escape  the 
obligations  of  his  contract ;  nor  will 
his  heirs  take  any  advantage  by 
such  revocation,"— citing  Robinson 
V.  Mandell,  3  Cliff.  169,  Fed.  Cas. 
No.  11,959;  Dufour  v.  Pereira,  1 
Dick.  419,  21  Eng.  Reprint,  332 ; 
Breathitt  v.  Whittaker,  8  B.  Mon. 
530;  Carmichael  v.  Carmichael,  72 
Mich.  76,  1  L.R.A.  596,  16  Am.  St. 
Rep.  528,  40  N.  W.  173;  Bruce  v. 
Moon,  57  S.  C.  60,  35  S.  E.  415; 
Van  Duyne  v.  Vreeland,  12  N.  J.  Eq. 
142;  Edson  v.   Parsons,   155  N.  Y. 
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555,  50  N.  E.  265 ;  Bower  v.  Daniel, 
198  Mo.  289,  95  S.  W.  347 ;  Amherst 
College  V.  Ritch,  151  N.  Y.  282,  37 
L.R.A.  305,  45  N.  E.  876 ;  Ahrens  v. 
Jones,  169  N.  Y.  555,  88  Am.  St. 
Rep.  620,  62  N.  E.  666 ;  Re  O'Hara, 
95  N.  Y.  403,  47  Am.  Rep.  53.  "The 
proposition  is  one  which  may  be  re- 
garded as  having  been  accepted 
generally."  Baker  v.  Syfritt,  supra, 
citing  1  Jarman,  Wills,  27 ;  2  Story, 
Eq.  Jur.  §  785 ;  Schouler,  Wills,  § 
454;  Walpole  v.  Orford,  3  Ves.  Jr. 
402,  30  Eng.  Reprint,  1076,  4  Re- 
vised Rep.  38. 

See  also  Best  v.  Gralapp,  69  Neb. 
811,  96  N.  W.  641,  99  N.  W.  837,  5 
Ann.  Cas.  491,  citing  also  Kofka  v. 
Rosicky,  41  Neb.  328,  25  L.R.A.  207, 
43  Am.  St.  Rep.  685,  59  N.  W.  788  ; 
Price  V.  Price,  111  Ky.  771,  64  S. 
W.  746,  66  S.  W.  531;  Howe  v. 
Watson,  179  Mass.  30,  60  N.  E.  415 ; 
Svanburg  v.  Fosseen,  75  Minn.  350, 
43  L.R.A.  427,  74  Am.  St.  Rep.  490, 
78  N.  W.  4;  Owens  v.  McNally,  113 
Cal.  444, 33  L.R.A.  369,  45  Pac.  710 ; 
Teske  v.  Dittberner,  65  Neb.  167, 
101  Am.  St.  Rep.  614,  91  N.  W.  181, 
and  lengthy  opinion  in  rehearing  in 
70  Neb.  544,  113  Am.  St.  Rep.  802, 
98  N.  W.  57.  See  also  Bird  v.  Pope, 
73  Mich.  483,  41  N.  W.  514,  and 
Young  V.  Young,  45  N.  J.  Eq.  27, 
16  Atl.  921. 

Such  is  unquestionably  the  law. 
Early  cases  may  be  found,  as  Cox  v. 
Cox,  26  Gratt.  305 ;  Snyder  v.  Sny- 
der, 77  Wis.  95,  45  N.  W.  818,  and 
Bourget  v.  Monroe,  58  Mich.  563, 25 
N.  W.  514,  in  apparent  conflict,  but, 
upon  inspection,  are  either  later 
overruled  or  are  distinguishable  on 
facts  from  the  one  at  bar.  The  legal 
title  to  these  premises  is  held  in 
trust  for  the  plaintiffs,  whose  par- 
ents have  substantially  performed 
the  contract  as  set  forth  under  the 
facts. 

As  to  the  homestead  rights  of  de- 
fendant Britha  Hauge,  mother,  she 
is  shown  to  have  signed  and  execut- 
ed the  will  jointly  with  her  husband, 
and  to  have  received  support  for 
years  under  reliance  by  Andrew 
upon  its  validity  and  its  being  a 
part  performance  of  the  agreement 


of  her  husband,  fee  owner.  She 
should  not  now  be  permitted  to  re- 
voke her  will  with  its  contractual 
provisions  performed  to  her  ad- 
vantage, and  to  now  assert  that  said 
contract  is  invalid.  To  do  so  will  be 
equivalent  to  allowing  her  to  de- 
fraud her  son's  heirs,  by  revocation 
of  her  will  and  repudiation  of  her 
contract.  Nelson  v.  Schoonover,  89 
Kan.  388,  131  Pac.  147;  Teske  v. 
Dittberner,  70  Neb.  544,  113  Am. 
St.  Rep.  802,  98  N.  W.  57 ;  Engholm 
V.  Ekrem,  18  N.  D.  185,  119  N.  W. 
35;  Whitney  v.  Hay,  181  U.  S.  77, 
45  L.  ed.  758,  21  Sup.  Ct.  Rep.  537. 
All  that  is  sought  is  to  sustain  her 
own  written  instrument,  to  enforce 
her  own  writing  according  to  ita 
terms,  and  meanwhile  to  maintain 
the  status  quo  until 

it    becomes    opera-  ;;S^*t"**"''*"*'''^ 
tive.    This  is  no  in- 
vasion of  her  homestead  rights;  on 
the  contrary,  they  are  duly  respect- 
ed and  enforced  for  her  benefit. 

Appellants  urge  that  the  home- 
stead, unproved  when  the  will  was 
executed  and  delivered,  was  not  de- 
visable by  will,  or  subject  to  aliena- 
tion by  will  or  contract  under  Fed- 
eral statutes  against  alienation.  On 
the  contrary  the  Federal  statutes 
recognize  the  right 
to  make  such  a  de-  i^jStSU.*' 
vise  of  an  unproved 
homestead.  U.  S.  Rev.  Stat.  §  2291^ 
Comp.  Stat.  1916,  §  4532,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  557,  declares 
that  "no  certificate  sha^  be  given, 
or  patent  issued  therefor,  until 
(after)  the  expiration  of  five  years 
from  the  date  of  such  entry ;  and  if 
.  .  .  the  person  making  such 
entry,  or  if  he  be  dead,  his  widow, 
or  in  case  of  her  death,  his  heirs  or 
devisee,"  makes  final  proof,  patent 
issues.  It  is  not  an  alienation  pro- 
hibited by  the  Federal  Homestead 
Act  (Newkirk  v.  Marshall,  35  Kan. 
77, 10  Pac.  571),  on  facts  very  simi- 
lar to  those  at  bar.  But  the  point 
h0fi  been  ruled  upon  adversely,  deny- 
ing such  contrition,  in  Adam  v. 
McClintock,  21  N.  D.  483,  131  N. 
W.  394,  and  Martin  v.  Yager,  30  N. 
D.  577, 153  N.  W.  286.    Defendants 
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are  estopped  to  assert  such  a  claim. 

Title  has  vested  in 
the  father.  The 
Federal  firovernment  has  had  no  in- 
terest for  years  in  this  tract,  and 
it  is  the  only  one  that  could  be 
heard  to  assert  such  to  be  an  alien- 
ation contrary  to  law.  The  wife 
and  these  defendants,  who  seek  to 
claim  under  the  title  of  the  parent, 
cannot  question  this  vested  interest 
in  the  son  and  his  heirs  on  any  such 
ground,  where  the  father  himself 
could  not  have  done  so.  Adam  v. 
McClintock,  supra.  Nor  can  these 
heirs  complain  that  the  first  will  did 
not  mention  themselves.  Its  con- 
,  tractual  features,  not  its  testamen- 
tary ones,  are  before  this  court.  It 
has  become  a  contract,  executed  sub- 
stantially and  irrevocably  as  be- 
tween sire  and  son,  and  is  enforce- 
able under  all  present-day  authority. 

As  a  contract  it  iS/ 

Z:[::^iSl.  vaWd      in     equity, 

though  perhaps  as ' 
a  will  it  would  be  invalid  to  operate 
to  disinherit  the  defendants,  they' 
not  being  therein  mentioned.  Comp. 
Laws  1913,  §  5667.  It  is  further 
contended  that  as  the  will  "runs  to 
Andrew  Torgerson  only,  not  to  his 
heirs  or  devisees,"  the  services  to  be 
rendered  by  Andrew  were  personal 
in  their  character,  and  this  being 
the  fact,  no  one  could  be  substituted 
to  complete  his  part  of  the  contract, 
which  was  then  subject  to  avoidance 
by  the  parents  on  the  death  of  An- 
drew before,  either  of  thenu 

None  of  itie  cases  sustain  such  a 
construction.  In  equity  this  con- 
tract was  substantially  performed. 
The  father  was  virtually  upon  his 
deathbed  when  the  son  died,  after 
fifteen  years  of  observance  of  its 
terms.  True,  the  mother,  seventy- 
four  years  of  age,  was  alive. at  time 
of  trial,  but  her  expectancy  is  as 
short  as  her  mind  is  enfeebled,  as 
appears  from  her  own  testimony. 
To  sustain  appellants  in  this  con- 
tention would  place  those  who  had 
sustained  parents  through  their 
period  of  understanding  into  a  ripe 


v.  HAUGE.  171 

159  N.  W.  6.) 

old  age  of  childishness,  at  the  irre- 
sponsible caprice  ^  of  the  enfeebled 
parent,  and  when  such  whim  has 
been  invited  by  the  perhaps  repre- 
hensible conduct  of  envious  rel- 
atives, who  for  such  years  have 
shirked  filial  duties  until,  in  the  late 
twilight  of  their  parents'  lives,  is 
seen  a  chance  to  profit  at  the  ex- 
pense of  the  one  who  had,  for  filial 
reasons,  or  by  valid  contract,  sup- 
ported the  parents  for  years. 

Neither  the  contention  that  the 
personal  care  by  Andrew,  or  the  fact 
of  his  death  prior  to  that  of  his 
parents,  can  bar  equitable  jurisdic- 
tion to  indirectly  accomplish  specific 
performance  by  enjoining  violation 
of  the  contract.  "Whether  equity 
will  decree  the  specific  performance 
of  a  contract  rests  (entirely)  in  ju- 
dicial discretion  and  always  depends 
upon  the  facts  of  the  particular 
case.  As  a  rule  when  a  definite  con- 
tract to  leave  property  by  will  has 
been  clearly  and  certainly  estab- 
lished, and  there  has  been  perform- 
ance on  the  part  of  the  promisee, 
equity  will  grant  relief,  provided 
the  case  is  free  from  objection  on 
account  of  inadequacy,  .  .  .  and 
there  are  no  circumstances  or  condi- 
tions which  render  the  claim  in- 
equitable." Syllabus  in  Anderson 
V.  Anderson,  75  Kan.  117,  9  L.R.A. 
(N.S.)  229,  88  Pac.  743.  The  per- 
formance by  Andrew  was  complete 
until  his  death.  The  contract  did 
not  specify  that  his  death  should 
forfeit  all  rights  of  his  heirs  or  es- 
tate obtained  under  such  perform- 
ance. Equity  should  not  imply  or 
construe  such  a  forfeiture,  where 
none  has  been  stipulated.  In  fact 
every  equity  arid  circumstance  are 
in  favor  of  enforcement  of  the  con- 
tract, the  contractual  features  of 
the  will  executed  and  delivered  un- 
der it  in  partial  performance  of  it. 

The  law  and  the  equities  of  the 
case  fully  sustain  the  judgment  ap- 
pealed from,  and  it  is  affirmed. 

Petition  for  rehearing  denied, 
August  16,  1916. 
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ANNOTATION, 
to  revoke  will  executed  pursuant  to  contracL 


T.  Introductory,  172. 

II.  General  rule,  172. 

III.  Illustrations,  173. 

/.  Introductory, 

This  note,  in  discussing  the  revoca- 
bility  of  a  will  made  pursuant  to  a 
contract,  excludes  from  consideration 
the  right  of  revocation  where  joint  or 
mutual  wills  are  made.  It  also  ex- 
cludes the  right  to  specific  perform- 
ance of  an  agreement  to  give  property 
by  will.  With  respect  to  cases  of  that 
kind  it  is  deemed  to  be  of  no  impor- 
tance whether  the  agreement  was  brok- 
en by  failure  to  make  a  will,  or  by  the 
revocation  or  change  of  a  will  once 
made.  The  note,  therefore,  does  not 
review  cases  like  Whitney  v.  Hay 
(1901)  181  U.  &  77,  45  L.  ed.  758,  21 
Sup.  Ct.  Rep.  537,  wherein  a  contract 
to  devise  was  enforced  after  the  revo- 
cation of  a  will  made  pursuant  to  a 
contract  without  reference  to  that 
will,  but  those  cases  only  wherein  it 
was  sought  to  affix  a  contractual  char- 
acter to  the  will  itself. 

//.  General  rule. 

Though  a  will  is  made  pursuant  to 
a  contract,  it  is  revocable  in  the  sense 
that  after  revocation  it  is  no  longer 
effective  as  a  will,  and  if  a  revoking 
will  is  made,  that  will  is  admissible  to 
probate.  "If  one  should,  under  con- 
tract, execute  a  will  and  covenant  not 
to  change  it,  and  afterwards  should 
revoke  it,  substituting  another,  the  lat- 
ter only  could  be  admitted  to  probate 
as  a  will ;  the  other  party  would  obtain 
redress  only  by  securing,  at  law  or  in 
equity,  such  remedy  for  breach  of  the 
covenant  as  the  rules  of  those  jurisdic- 
tions provide."  Eggers  v.  Anderson 
(1901)  63  N.  J.  Eq.  264,  55  L.R.A.  570, 
49  Atl.  578.  So,  in  Day  v.  Washburn 
(1911)  76  N.  H.  203,  81  Atl.  474,  in 
granting  specific  performance,  it  was 
said:  "The  superior  court,  of  course, 
has  no  jurisdiction  in  this  proceeding 
to  set  up  the  first  will,  or  to  annul  the 
probate  had  of  the  later.  The  decree 
suggested  will  not  have  such  effect. 


The  first  will  was  offered  merely  as 
evidence  of  the  contract  alleged,  and 
the  decree  will  not  affect  the  probate 
of  the  second."  In  Nelson  v.  Schoon- 
over  (1913)  89  Kan.  388,  131  Pac.  147, 
it  appeared  that  a  will  was  executed 
pursuant  to  an  agreement  of  the  tes- 
tator to  leave  all  his  property  to  the 
devisee.  It  was  subsequently  revoked 
by  another  will.  The  court  afllrmed  a 
decree  establishing  title  in  the  prop- 
erty in  the  devisee  in  the  first  will,  but 
reversed  so  much  of  the  decree  as  set 
aside  the  second  will,  holding  that  the 
payment  of  debts  and  the  settlement 
of  the  estate  must  be  had  under  that 
will.  However,  in  Mutual  L.  Ins.  Co. 
V.  Holloday  (1883)  18  Abb.  N.  C.  (N. 
Y.)  16,  a  will  made  pursuant  to  a  con- 
tract was  held  to  be  irrevocable,  and 
a  subsequent  will  attempting  to  revoke 
it  was  canceled  as  a  cloud  on  title. 

But  where  a  will  is  made  in  pur- 
suance of  a  contract  resting  on  a  valu- 
able consideration,  it  loses  its  volun- 
tary and  donative  aspect,  and  becomes 
itself  a  contract.  "A  will  duly  ex- 
ecuted, in  pursuance  of  an  agreement 
based  upon  a  valuable  consideration, 
becomes  itself,  in  a  sense,  an  enforce- 
able contract.  The  testator  cannot,  by 
making  a  later  will,  escape  the  obliga- 
tion confirmed  by  the  first  one."  Nel- 
son V.  Schoonover  (1913)  89  Kan,  392, 
131  Pac.  147. 

"When  based  on  a  valuable  consid- 
eration, a  paper  in  form  a  will  may, 
especially  when  delivered  to  a  party 
interested,  constitute  legally  and  in 
fact  an  irrevocable  contract."  Bolman 
V.  Overall  (1886)  80  Ala.  451,  60  Am. 
Rep.  107,  2  So.  624. 

The  general  rule  is,  therefore,  that 
a  will  executed  pursuant  to  a  contract 
cannot  be  revoked  so  as  to  relieve  the 
testator  of  its  contractual  obligation. 

Alabama. — ^Bolman  v.  Overall,  supra. 

Iowa. — Johnston  v.  Myers  (1908) 
188  Iowa,  497,  116  N.  W.  600. 

Kansas. — Nelson  v.  Schoonover 
(1918)  89  Kan.  388,  131  Pac.  147. 

Mississippi. — Anding  v.  Davis 
(I860)  38  Miss.  574,  77  Am.  Dec.  658. 
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Montana. — ^Huffine  v.  Lincoln  (1916) 
62  Mont.  586,  160  Pac.  820. 

New  Hampshire. — Day  v.  Washburn 
(1911)  76  N.  H.  208,  81  Atl.  474. 

New  York. — Mutual  L.  Ins.  Co.  v* 
Holloday,  supra. 

North  Dakota. — See  the  reported 
case  (ToRGERSON  V.  Hauge,  ante,  164). 

Pennsylvania. — Johnson  y.  McCue 
(1869)    84   Pa.    180;    Smith   ▼.    Tuit 

(1889)  127  Pa.  841,  14  Am.  St.  Rep. 
861,   17   Atl.   996,   on    second   appeal 

(1890)  137  Pa.  86,  20  Atl.  679.    Conlon 
V.  Conlon  (1902)  20  Pa.  Super.  Ct.  46. 

South  Carolina. — ^Bruce  ▼.  Moon 
(1899)  67  S.  C.  60,  86  S.  E.  416. 

In  Esrgers  v.  Anderson  (1901)  68 
N.  J.  Bq.  264,  66  L.R.A.  670,  49  Atl. 
578,  it  appeared  that  an  old  woman 
had  been  in  largre  part  supported  by 
a  number  of  young  ladies  belonging  to 
a  charitable  organization.  They  re- 
quested her,  in  consideration  of  what 
they  had  done  and  expected  to  do  for 
her,  to  make  a  will  in  their  favor. 
This  she  did,  but  shortly  thereafter 
destroyed  it  and  made  another,  giving 
her  property  to  her  relatives  in  Ger- 
many. The  young  ladies  continued 
their  charitable  assistance  until  her 
death.  It  was  held  that  the  agreement 
was  satisfied  by  the  making  of  the  will, 
and  implied  no  agreement  to  die  tes- 
tate thereof.  But  in  Bruce  v.  Moon 
(1899)  57  S.  C.  60,  86  S.  E.  416,  re- 
f  erring  to  an  attempted  revocation  of  a 
will  made  in  consideration  of  support, 
the  court  said:  "But  it  is  said  that 
A.  H.  Moon  complied  with  his  promise 
to  plaintiff  by  making  his  will,  giving 
her  all  of  the  property  of  which  he 
died  seised  and  possessed.  This,  as 
it  seems  to  us,  we  must  say,  is  a  mere 
play  upon  words.  To  say  that  a  person 
has  fulfilled  his  agreement  to  give  to 
another  all  of  his  property  at  his 
death,  in  consideration  of  valuable 
services  performed,  by  making  his  will 
in  accordance  with  such  agreement, 
and  then  to  turn  right  around  and  an- 
nul and  elTectually  destroy  such  tes- 
tamentary provision  by  conveying 
away  all  of  his  property  to  another, 
leaving  nothing  whatever  upon  which 
the  will  could  operate,  would  be  'keep- 
ing the  word  of  promise  to  the  ear  and 
breaking  it  to  the  hope.'    Such  a  mode 


of  performing  an  agreement  certainly 
cannot  be  recognized  by  a  court  of 
equity." 

Reference  has  been  made  to  the  fact 
that  a  will  executed  pursuant  to  con- 
tract was  delivered  to  the  beneficiary 
or  to  a  third  person,  as  indicating  an 
intent  to  make  it  contractual  in  nature. 
Padfield  v.  Padfield  (1874)  72  IlL  322; 
Nelson  v.  Schoonover  (1918)  89  Kan. 
388,  181  Pac.  147.  But  the  irrevoca- 
bility of  a  will  thus  made  is  not 
affected  by  the  fact  that  it  is  retained 
in  ^e  possession  of  the  testator.  Ahd^ 
ihg  V.  David  (1860)  88  Mias.  674,  77 
Am.  Dec.  668,  wherein  the  court  said: 
"Nor  is  this  equitable  right  secured  to 
the  complainants  impaired  by  the  fact 
that  the  will,  the  instrument  of  recon- 
veyance and  the  evidence  of  the  agree- 
ment, was  to  remain  in  the  possession 
of  Anding.  For  after  its  execution, 
as  agreed  on,  he  had  no  right  to  de- 
stroy it,  without  a  violation  of  his 
agreement  His  retention  of  it  was  a 
part  of  the  agreement  which  he  had 
undertaken,  and  which  he  was  bound 
to  observe.  If  he  executed  and  after- 
wards destroyed  it,  then  it  was  a  vio- 
lation of  his  agreement." 

So,  in  Johnson  v.  McCue  (1869)  84 
Pa.  180,  it  was  said :  'There  is  an  ap- 
parent difiiculty  arising  from  the  fact 
that  the  principal  writing  was  not  de- 
livered. But  the  form  of  the  transac- 
tion shows  that  delivery  was  not  in- 
tended. The  contract  was  to  be 
complete  and  perfect  without  this,  and 
the  delivery  of  the  other  side  of  the 
contract  by  the  other  parties,  and  the 
subsequent  dealings  and  actual  rela- 
tions of  the  parties,  show  that  it  was 
complete  and  perfect.  The  delivery  of 
the  will  would  make  this  fact  more 
obvious,  but  it  was  not  essential  to 
the  perfection  of  the  contract." 

JJJ.  Illustrations, 

In  Anding  v.  Davis  (1860)  88  Miss. 
574,  77  Am.  Dec.  658,  it  appeared  that 
an  agreement  was  made  that,  in  con- 
sideration of  a  conveyance  of  land» 
the  grantee  would,  by  will,  reconvey 
the  land  to  the  grantor.  He  niade  a 
will  to  that  effect,  but  afterwards  de- 
stroyed it.  A  bill  to  enforce  the  re^ 
conveyance  was  sustained,  the  court 
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saying:  "Upon  that  consideration,  in 
part,  and  for  that  purpose,  he  had 
received  the  deed,  and  the  agreement 
had  the  force  of  a  contract;  and  the 
will,  when  executed,  was,  as  to  this 
property,  irrevocable." 

In  Bolman  v.  Overall  (1886)  80  Ala. 
461,  60  Am.  Rep.  107,  2  So.  624,  it 
.appeared  that  a  will  was  executed  in 
consideration  of  services  rendered  to 
the  testatrix,  and  was  delivered  to  the 
executrix  therein  named.  Thereafter 
the  testatrix  executed  another  will, 
making  a  different  disposition  of  her 
property,  which  was  probated.  A  bill 
for  the  specific  performance  of  the 
terms  of  the  first  will  was  sustained, 
the  court  saying  that  the  will  was  in 
its  essential  nature  a  contract. 

In  Mutual  L.  Ins.  Co.  v.  Holloday 
(1883)  13  Abb.  N.  C.  (N.  Y.)  16,  it 
appeared  that  land  was  conveyed  by  a 
husband  to  his  wife  on  her  agreement 
to  devise  it  to  him  should  he  survive 
her.  She  made  a  will  to  that  effect, 
but  later  made  a  second  will,  revoking 
it.  Establishing  title  in  the  husband, 
and  canceling  the  second  will  as  a 
cloud  on  the  husband's  title,  the  court 
said:  "The  husband  having  caused 
the  property  to  be  conveyed  to  his  wife 
as  he  agreed,  it  would  be  impossible  to 
restore  him  to  his  former  position, 
otherwise  than  through  the  last  will 
and  testament  of  his  wife,  by  which 
the  title  to  the  land  should  again  be* 
come  vested  in  him  at  her  death.  To 
defeat  this  conclusion,  it  cannot  be 
insisted  that  a  will  is  in  its  nature 
ambulatory  and  revocable  during  the 
life  of  the  testator.  That  statement, 
true  in  itself,  can  have  no  application 
to  a  case  where  the  testator  had  obli* 
gated  himself  by  a  valid  agreement, 
founded  upon  a  good  consideration, 
which  is  wholly  inconsistent  with  the 
making  of  another  will,  by  which  he 
should  attempt  to  devise  the  property, 
the  subject  of  the  agreement,  to  others 
than  the  person  from  whom  the  con- 
sideration proceeded,  and  to  whom  he 
was  bound  by  the  terms  of  the  agree- 
ment to  devise  it.'' 

In  Johnson  v.  McCue  (1859)  34  Pa. 
180,  it  appeared  that  a  will  was  made 
pursuant  to  a  contract,  and  on  the 
same   day  a  writing  was  made,  ex- 


pressing the  agreement  of  the  devisees 
to  support  the  testator.  It  waa  held 
that  the  two  writings  constituted  one 
contract,  and  that  the  will,  being  part 
of  an  arrangement  essentially  bipar- 
tite, was  not  subject  to  revocation. 
See,  to  the  same  effect,  Conlon  v.  Con- 
Ion  (1902)  20  Pa.  Super.  Ct.  45,  where- 
in it  appeared  that  the  testator  took 
from  the  devisee  a  bond  for  a  monthly 
pasrment  during  the  life  of  the  testator^ 
and  that  the  will  and  the  bon^  were 
placed  in  a  sealed  envelop  and  deliv« 
ered  to  a  third  person. 

In  Smith  v.  Tuit  (1889)  127  Pa.  341, 
14  Am.  St.  Rep.  851,  17  Atl,  995,  it 
appeared  that  a  will  was  made  under 
an  agreement  by  the  devisee  to  support 
the  grantorv  The  devisee  was  put  into 
possession  of  the  property  given  by 
the  will,  and  entered  on  the  perform- 
ance of  his  part  of  the  contract.  It 
was  held  that  the  will  thereupon  lost 
its  revocability,  and  became  an  exe- 
cuted contract. "  See  to  the  same  effect, 
the  same  case  on  second  appeal  in 
(1890)  137  Pa.  35,  20  Atl.  579. 

In  Bruce  v.  Moon  (1899)  57  S.  C, 
60,  35  S.  E.  415,  it  appeared  that  a 
will  was  made  in  consideration  of  an 
oral  agreement  to  support  the  testator, 
which  agreement  was  performed. 
The  testator  attempted  to  revoke  the 
will,  by  a  conveyance  of  his  property 
to  a  person  who  had  notice  of  the  con- 
tract and  will.  Holding  that  the  con- 
veyance was  void,  the  court  said: 
"Both  upon  principle  and  authority, 
we  have  no  doubt  that  A.  H.  Moon 
could  not  defeat  the  testamentary  pro- 
vision made  for  the  plaintiff  in  his 
will,  by  the  conveyance.  To  allow  A. 
H.  Moon,  after  having  received  and 
enjoyed  the  consideration  upon  which 
his  promise  to  give  his  property,  at 
his  death,  to  the  plaintiff,  rested,  and 
after  having,  in  recognition  of  such 
promise,  actually  executed  his  will  to 
that  effect,  to  defeat  such  testamen- 
tary provision  by  this  conveyance  to 
his  son,  would  be  a  palpable  fraud  on 
the  plaintiff,  which  a  court  of  equity 
should  not  and  will  not  tolerate.  The 
view  which  we  have  adopted  is  fully 
sustained  by  the  authorities  in  our 
own  state  as  well  as  elsewhere. 
While  it  is  undoubtedly  true  that  a 
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person  may,  within  the  limitations 
prescribed  by  statute 'which  have  no 
application  here,  dispose  of  his  prop- 
erty, either  by  deed  or  will,  in  any 
way  that  he  sees  proper,  yet  this 
right,  like  all  others,  may  be  bar- 
gained away  by  a  valid  contract/' 

In  Padfield  v.  Padfield  (1874)  72 
111.  322,  it  appeared  that  a  will  was 
executed  pursuant  to  a  contract  and 
delivered  to  a  third  person.  It  was 
held  that  an  irrevocable  trust  was 
thereby  created.  The  court  said: 
'The  fact  that  he  had  the  right  to 
make  another  will,  and  revoke  the  one 
made  in  the  first  instance,  did  not 
change  the  character  of  the  trust 
established  or  the  rights  acquired  un- 
der it." 

So,  in  Huffine  v.  Lincoln  (1916)  62 
Mont.  585,  160  Pac.  820,  it  appeared 
that  a  wife  contemplated  a  convey- 
ance to  her  children,  but  agreed  to 
convey  to  her  husband  on  his  agree- 
ment to  devise  the  property  to  them. 
He  made  a  will  to  that  effect,  but  on 
his  remarriage  revoked  it.  The  court 
declared  a  trust  in  favor  of  the  chil- 
dren, saying:  "It  is  argued  that  in- 
asmuch as  he  made  the  will  and  in- 
asmuch as  his  later  revocation  of  it 
was  perfectly  legal,  if  not  actually 
commanded  by  his  subsequent  mar- 
riage, no  trust  can  be  said  to  exist  be- 
cause there  was  no  fraud.  This  is 
too  narrow  a  view  of  the  transaction." 

In  Nelson  v.  Schoonover  (1913)  89 
Kan.  388,  131  Pac.  147,  it  appeared 
that  a  wife  agreed  to  give  by  will  to 
her  husband  all  property  of  which 
she  died  seised.  A  will  was  executed 
pursuant  to  that  contract.  Thereafter 
she  made  another  will,  giving  half 
her  property  to  the  husband  and  half 
to  a  son.  in  an  action  by  the  husband 
it  was  held  that  he  was  entitled  to  a 
decree  vesting  the  title  to  all  the  prop- 
erty in  him. 

In  Lowe  v.  Bryant  (1860)   80  6a. 


528,  76  Am.  Dec.  673,  evidence  of  an 
antenuptial  agreement,  by  which  the 
husband  promised  to  give  by  will  to 
his  wife  all  the  property  received 
from  her  on  the  marriage,  was  offered 
in  aid  of  the  interpretation  of  the 
husband's  will.  In  holding  the  evi- 
dence to  be  admissible,  though  not  for 
that  purpose,  the  court  said:  "It  is 
true  that  the  evidence  was  offered,  not 
for  the  purpose  of  enforcing  such 
antenuptial  contract,  but  for  the  pur- 
pose of  sustaining  or  aiding  the  con- 
struction put  on  the  will  and  codicil 
by  the  defendant.  The  evidence  was 
not  competent  for  that  purpose,  as 
there  was  no  ambiguity  about  the  will 
or  codicil.  The  import  was  plain  and 
obvious,  giving  to  the  widow  only  a 
life  estate  in  the  property  in  contro- 
versy; but  the  evidence  was  admis- 
sible for  the  purpose  of  setting  up 
and  enforcing  such  antenuptial  con- 
tract. If  it  was  true  that  the  testator 
did  make  such  antenuptial  agreement, 
and  his  admissions  are  competent  to 
prove  it,  and  he  had  this  will  written 
in  accordance  with  such  agreement, 
and  kept  it  by  him  for  that  purpose, 
this  was  such  a  part  performance  of 
the  agreement  as  took  the  case  out  of 
the  Statute  of  Frauds,  even  if  it  was 
within  the  statute,  which,  in  the  opin- 
ion of  the  court,  is  very  doubtful. 
And  when  the  testator  signed  and 
executed  that  will,  it  became  a  fully 
executed  one,  and  could  not  be  altered 
by  any  codicil  or  subsequent  will  that 
he  could  make." 

In  Johnston  v.  Myers  (1908)  138 
Iowa,  497,  116  N.  W.  600,  it  appeared 
that  a  contract  was  made  whereby  all 
the  property  of  the  promisor  was  to 
be  left  to  the  promisee.  A  will  made 
pursuant  thereto  devised  a  certain  lot. 
The  promisee  sued  for  damages  for 
breach  of  the  contract  It  was  held 
that  he  had  no  lien  on  the  lot. 

W»  A.  S. 
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LINCOLN  R.  SCOTT,  Plff.  in  Err., 

V. 

PEOPLE  OP  THE  STATE  OF  COLORADO  EX  REL.  BOARD  OF  COM- 

MISSIONERS  OF  YUMA  COUNTY. 

Colorado  Supreme  Court    (In  Banc)  ^  April  1,   1918, 

(—  Colo.  — ,  172  Pac.  9.) 

Bail  —  right  of  surety  to  discharge. 

1.  A  surety  on  a  bail  bond  is  entitled  to  discharge  if  he  surrenders  his 
principal  at  any  time  before  judgment  is  rendered  in  an  action  upon  the 
bond. 

[See  note  on  this  question  beginning  on  page  180.] 


--^  when  judgment  entered. 

2.  No  final  judgment  is  entered 
pending  motion  for  new  trial  in  an 
action  on  a  bail  bond,  so  as  to  prevent 
surrender  of  the  principal  by  the  sure- 
ty, if,  after  findings  and  order  of  judg- 
ment against  the   surety,   the   court 


stays  the  entry  of  judgment  until  dis- 
position of  a  motion  for  new  trial. 
[See  15  R.  C.  L.  5g0.] 

Judgment  —  what  is. 

3,  The  findings  of  a  court  do  not 
constitute  a  judgment. 
[See  15  R.  C.  L.  570.] 


Error  to  the  District  Court  for  Yuma  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  on  a  bail  bond.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  John  T.  Bottom  for  plaintiff  in 
error. 

Messrs.  Robert  M.  Work  and  J.  A. 
Fowler,  for  defendants  in  error: 

It  was  not  necessary  to  call  the 
sureties  before  declaring  the  for- 
feiture of  the  bond. 

Ingram  v.  State,  10  Kan.  630. 

Where  an  act  is  done  in  the  exercise 
of  an  official  duty  by  one  holding  that 
office,  it  is  not  necessary  to  add  to  his 
signature  a  designation  of  his  office, 
to  make  the  act  valid. 

Thompson  v.  Haskell,  21  111.  214,  74 
Am.  Dec.  98 ;  Shattuck  v.  People,  5  111. 
481;  Irving  v.  Brownell,  11  111.  416; 
Stout  v.  Slattery,  12  111.  162;  Rowley 
v.  Berrian,  12  111.  200. 

In  the  absence  of  a  statute  it  is  not 
necessary  to  give  the  court  jurisdic- 
tion to  call  the  sureties. 

Ingram  v.  State,  supra. 

The  cQurt  has  power  to  cause  the 
bond  to  be  renewed  or  dismissed,  and 
the  continuance  of  the  bond  for  the 
term  does  not  discharge  the  sureties. 

People  V.  Hanaw,  106  Mich.  421,  64 
N.  W.  328. 

Sureties  are  liable  when  case  is  con- 
tinued to  next  term,  if  principal  or 
accused  is  present  at  the  time  of  con- 
tinuance. 


State  V.  Smith,  66  N.  C.  620. 

And  are  liable  until  sentence  is  pro- 
nounced. 

Moorehead  v.  State,  38  Kan.  489,  16 
Pac.  957;  Jackson  v.  State,  52  Kan. 
249,  34  Pac.  744. 

A  recognizance  or  bail  bond  in  gen- 
eral requires  three  things*:  To  ap- 
pear and  answer,  to  stand  and  abide 
the  judgment  of  the  court,  and  not 
depart  without  leave  of  the  court, — 
and  each  of  these  particulars  is  dis- 
tinct and  independent. 

Slate  V.  Hancock,  54  N.  J.  L.  393,  24 
Atl.  726;  Martin  v.  Force,  3  Colo.  199; 
Hughes  V.  Cummings,  7  Colo.  138,  2 
Pac.  289;  Evans  v.  Young,  10  Colo. 
316,  3  Am.  St.  Rep.  583,  15  Pac.  424; 
Shattuck  V.  People,  5  111.  478. 

There  is  a  great  difference  between 
the  rendering  of  a  judgment  and  the 
entry  of  adjudgment. 

Winstead  v.  Evans,  —  Tex.  Civ.  App. 
— ,  33  S.  W.  580 ;  Burns  v.  Skelton,  29 
Tex.  Civ.  App.  453,  68  S.  W.  527; 
Columbus  Waterworks  Co.  v.  Colum- 
bus. 46  Kan.  666,  26  Pac.  1046 ;  Martin 
V.  Pifer,  96  Ind.  245;  State  ex  rel. 
Brown  v.  Brown,  31  Wash.  397,  62 
L.R.A.  974,  72  Pac.  86;  Schuster  v. 
Rader,  13  Colo.  329,  22  Pac.  505 ;  Jasp- 
er V.  Schlesinger,  22  111.  App.  637 ;  Iron 
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( —  Colo.  — , 

Silver  Min.  Co.  v.  Mike  &  S.  Gold  & 
S.  Min.  Co.  6  C.  C.  A.  180,  12  U.  S.  App. 
497,  56  Fed.  956 ;  Farmers'  State  Bank 
V.  Bales,  64  Neb.  870,  90  N.  W.  945; 
State  ex  rel.  Green  v.  Henderson,  164 
Mo.  347,  86  Am.  St.  Rep.  618,  64  S.  W. 
188 ;  Schurtz  v.  Romer,  81  Cal.  244,  22 
Pac.  657;  Re  Rose,  3  Cal.  Unrep.  50, 
20  Pac.  712 ;  Parrott  v.  Kane,  14  Mont 
23,  35  Pac.  248 ;  McClain  v.  Davis,  37 
W.  Va.  330,  18  L.R.A.  634,  16  S.  E. 
629;  Barthrop  v.  Tucker,  29  Wash. 
666,  70  Pac.  120;  Vigo  County  v.  Terre 
Haute,  147  Ind.  134,  46  N.  E.  350; 
Chamberlain  v.  Evansville,  77  Ind.  542. 

Allen,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  wherein  the 
plaintiff  in  error  is  sued  as  surety 
upon  a  bail  bond.  Upon  trial  the 
court  found  the  issues  of  law  and  of 
fact  for  the  plaintiff  and  against  the 
defendant.  The  plaintiff  in  error, 
defendant  below,  duly  filed  his  mo- 
tion for  new  trial.  Before  the 
motion  for  new  trial  was  disposed  of, 
and  at  the  hearing  thereon,  the  de- 
fendant showed  to  the  court  that  he 
had  surrendered  the  principal  to  the 
sheriff,  and  had  paid  the  costs  which 
had  accrued  in  the  criminal  action 
in  which  the  bail  bond  had  been 
given,  and  also  the  costs  in  this  ac- 
tion. The  facts  thus  shown  were 
admitted  by  plaintiff. 

It  is  now  contended  by  plaintiff  in  . 
error  that  the  trial  court  erred  in 
failing  to  dismiss  the  action  after 
the  showing  above  mentioned  was 
made.  The  plaintiff  in  error  was 
entitled  to  be  discharged  from  lia- 
bility upon  the  bail  bond  if  he  sur- 

B.ii-riffiit  of  rendered  the  princi- 
naretr  to  pal,  who  was  the  de- 

di.eii.rire.  fendant  in  the  crim- 

inal  case,  before  judgment  was 
rendered  in  this  action.  Huston  v. 
People,  12  Colo.  App.  271,  55  Pac. 
262.  The  defendant  in  error,  how- 
ever, insists  that  at  the  time  of  the 
surrender  of  the  principal  the  judg- 
ment in  this  action  had  been  rend- 
ered. 

At  the  time  the  principal  was  sur- 
rendered by  the  surety  in  the  in- 
stant case,  no  judgment  had  been 
entered   against  the   surety.     The 
3  A.L.R.— 12. 
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record  shows  that,  at  the  conclusion 
of  the  trial  of  this  case,  the  trial 
judge  employed  the,  following  lan- 
guage :  ''At  this  time  the  court  finds 
generally  the  issues  of  law  and  fact 
in  this  case  for  the  plaintiff,  and 
orders  that  judgment  be  entered 
against  the  defendant  on  the  bond  in 
question  in  the  sum  of  $1,000,  with 
interest  thereon  from  the  9th  day 
of  October,  1912,  and  for  costs.  Let 
the  record  show  the  exception  of  the 
defendant  to  the  findings,  and  order 
for  judgment  and  the  judgment  to 
be  entered  thereon.  Ten  days  given 
in  which  to  file  a  motion  for  a  new 
trial.  The  entry  of  judgment  will  be 
stayed  during  that  time.  If  a  mo- 
tion be  filed,  entry  of  judgment  will 
be  further  stayed  until  the  final  dis- 
position of  the  motion  for  a  new 
trial." 

The  foregoing  did  not  amount  to 
a  rendition  of  a  judgment,  but  was 
merely  the  announcement  of  the  de- 
cision of  the  court.  The  term, 
"judgment,"  as  used  in  the  statute, 
§  2075,  Mills's  Anno.  Stat.  1912 
(Rev.  Stat.  1908,  §  1918),  relieving 
sureties  upon  the  surrender  of  the 
principal,  means  a  judgment  as  or- 
dinarily defined,  and,  as  defined  in 
§  221,  Mills's  Anno.  Code,  "the  final 
determination  of  the  rights  of  the 
parties  in  the  action."  Such  final  de- 
termination, according  to  the  record 
in  this  case,  would  not  take  place 
until  after  the  motion  for  a  new 
trial  was  disposed 
of.  Prior  to  that  ^^HrJT^rVa. 
time  there  was  no 
judgment  either  rendered  or  en- 
tered. The  court  merely  found  the 
issues  of  law  and  of  fact  in  favor  of 
the   plaintiff.     The   findings   of   a 

court     do     not     con-    Jndicment— 

stitute  a  judgment.  ^fc**«»- 
McKnight  v.  Ballif,  45  Colo.  138, 

100  Pac.  433. 

The  trial  court,  therefore,  erred 
in  assuming  that  it  had  rendered  a 
judgment  before  the  principal  was 
surrendered  by  the  surety,  and  in 
failing  to  dismiss  the  case  upon  the 
showing   by   the   surety,    prior   to 
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November  1,  1916,  when  the  court 
ordered  judgment  entered  in  favor 
of  plaintiff,  that  he  had  surrendered 
the  principal  and  paid  the  costs  in 
the  criminal  case  and  in  the  case  at 
bar. 

The  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to 
dismiss  the  action. 


NOTE. 


The  general  subject  of  the  surrender 
of  the  principal  by  sureties  on  a  bail 
bond  is  considered  in  the  annotation 
beginning  at  page  180.  The  question 
as  to  when  the  right  to  surrender  is 
terminated  is  discussed  at  pages  189 
et  seq.  of  that  annotation. 


MRS.  D.  E.  CAMPBELL,  Appt., 

V. 

BOARD  OF  COUNTY  COMMISSIONERS  of  Reno  County  et  al- 

Sjansas  Supreme  Court -^  July   6,    1918, 

(103  Kan.  329,  175  Pac.  155.) 

Bail  —  custody  on  other  charge  —  effect  -*—  surrender. 

1.  A  person  who  is  out  on  bail  under  a  criminal  charge  in  one  county, 
and  who  is  arrested  by  a  constable  from  another  county  under  a  criminal 
charge  filed  in  the  latter  county,  cannot  be  taken  from  the  custody  of  the 
constable,  without  his  consent,  by  the  sureties  on  the  bail  of  the  person 
charged,  and  be  surrendered  to  the  sheriff  of  the  first  county,  so  as  to 
release  such  sureties. 

ISee  note  on  this  question  beginning  on  page  180.] 

— duty  of  prisoner. 


2.  Under  the  circumstances  men- 
tioned in  the  first  paragraph  of  this 
syllabus,  after  being  released  from 
the  charge  filed  against  him  in  the  lat- 
ter county,  it  is  the  duty  of  such  per- 
son to  appear  at  the  proper  time  for 
trial  in  the  first  county,  and  it  is  the 

Headnotes  by  Marshall,  J. 


duty  of  the  sureties  on  his  bail  to  pro- 
duce him  for  that  trial. 
•[See  3  R.  C.  L.  53.] 

Appeal  —  refusal  to  submit  questions. 

3.  It  is  not  error  to  refuse  to  submit 
to  a  jury  special  questions  which 
would  not,  if  answered,  elicit  any  fact 
that  could  affect  the  judgment  to  be 
rendered. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Reno 
County  in  favor  of  defendants  in  an  action  brought  to  recover  an  amount 
deposited  with  the  clerk  of  the  court  in  lieu  of  bail,  ^f  or  the  appearance  of 
one  charged  with  the  crime  of  grand  larceny.    Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Mr.  Lee  Monroe  for  appellant.  Owens,  112  Iowa,  408,  84  N.  W.  629; 

Messrs.  H.  E.   Ramsey  and   E.  T.     State  v.  Ross,  100  Tenn.  803,  45  S.  W. 


Foote,  for  appellees : 

There  was  a  defect  of  parties  in  the 
action,  and  Sanders  was  a  necessary 
party.  The  money  is  presumed  to 
have  been  his  property. 

Applegate  v.  Young,  62  Kan.  100,  61 
Pac.  402 ;  Way  v.  Day,  187  Mass.  476, 
73  N.  E.  543;  Doty  v.  Braska,  138 
Iowa,  396,   116  N.  W.   141;   State  v. 


673;  Whiteaker  v.  State,  81  Okla.  65, 
119  Pac.  1003. 

A  person  brought  back  upon  requi- 
sition may  be  arrested  upon  another 
charge. 

Re  Flack,  88  Kan.  616;  47  L.R.A. 
(N.S.)  807,  129  Pac.  541,  Ann.  Cas. 
1914B,  789. 


CAMPBELL  V. 

ilOS  Kan.  S29 

Marshall,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  appeals  from  a 
judgment  rendered  against  her  and 
in  favor  of  the  defendants  for  costs. 
The  plaintiff  seeks  to  recover  $2,000 
which  had  been  deposited  with  the 
<!lerk  of  the  district  court  of  Reno 
county  by  O.  H.  Dorr  in  lieu  of  bail 
for  the  appearance  of  one  John 
Sanders,  who  was  then  charged  with 
^rand  larceny.  This  is  the  second 
time  that  this  action  has  been  be- 
fore this  court.  Campbell  v.  Reno 
County,  97  Kan.  68,  154  Pac.  267, 
Ann.  Cas.  1918D,  538.  There  a 
judgment  in  favor  of  tiie  defend- 
ants was  reversed,  and  the  cause 
was  remanded  for  further  proceed- 
ings. A  detailed  statement  of  the 
facts  was  made  in  the  former  opin-^ 
ion. 

On  the  trial  from  which  the  pres- 
ent appeal  was  taken,  the  jury  an- 
swered special  questions,  a  part  of 
which  are  as  follows : 

Q.  5.  Did  the  constable  from 
Cowley  county  have  Sanders  in  his 
custody  at  the  time  it  is  claimed  a 
surrender  was  made  ? 

A.  Yes. 

Q.  6.  Did  the  constable  from 
Cowley  county,  at  the  time  it  is 
claimed  a  surrender  was  made,  with 
a  view  of  effecting  a  surrender,  give 
Sanders  his  liberty  and  allow  him  to 
pass  into  the  custody  of  Carl  Duck- 
worth through  a  surrender  by  O.  H. 
Dorr? 

A.  No. 

Q.  7.  Were  the  officers  from 
Reno  county  holding  Sanders  all  of 
the  time  he  was  in  their  custody,  on 
the  date  in  question,  for  the  consta- 
ble from  Cowley  county? 

A.  Yes. 

Other  than  as  modilieB  by  the  spe- 
cial findings  of  the  jury,  the  facts 
now  presented  are  the  same  as  those 
presented  on  the  former  hearing  in 
this  court. 

1.  The    first  question  presented 
by  the  plaintiff  (who  has  succeeded 
to  Dorr's  rights)  is:    "Could  San- 
ders be  effectively  surrendered  so  as  * 
to  entitle  Dorr  to  reclaim  his  de- 
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posit  without  the  consent  and  con- 
currence of  the  Cowley  county  con- 
stable?" 

The  plaintiff  argues  that  the  fact 
that  John  Sanders  was  in  the  cus- 
tody of  the  constable  from  Cowley 
county  could  not  and  did  not  prevent 
Dorr  from  surrendering  Sanders  to 
the  sheriff  of  Reno  county,  and 
thereby  release  the  $2,000  which 
had  beeii  deposited  with  the  clerk  of 
the  district  court  of  that  county.  If 
Sanders  was  surrendered,  so  that 
the  sheriff  had  control  and  custody 
of  him,  and  could  have  held  him  as 
against  the  constable,  then  the  $2,- 
000  was  released.  Before  the  sur- 
render, or  attempted  surrender, 
Sanders  had  been  arrested  by  ttie 
constable  from  Cowley  county, 
aiid,  under  the  findings  of  the  jury, 
was  continuously  thereafter  in  the 
custody  of  that  constable.  At  the 
time  of  his  arrest  by  the  constable, 
Sanders  was  out  on  bail  The  sheriff 
had  no  right  to  take  him  out  of  the 
custody  of  the  constable.  It  fol- 
lows   that    neither 

Sanders        nor        his    on   other  charge 

sureties    had     any  7e  "der^T*"'" 
right  to  deprive  the 
constable  of  the  custody  of  Sanders 
by  surrendering  him  to  the  sheriff. 

2.  The  plaintiff  argues  that, 
when  Sanders  was  released  by 
habeas  corpus  proceedings  in  Cow- 
ley county,  it  was  the  duty  of  the 
state  to  secure  an  order  from  the 
judge  of  the  district  court  of  that 
county  remanding  Sanders  to  the 
custody  of  the  sheriff  of  Reno 
county.  The  answer  to  this  argu- 
ment is  that  Sanders  was  not  in  the 

'  custody  of  the  sheriff  of  Reno 
county  when  he  was  arrested  by  the 
constable.  The  sheriff  did  not  have 
custody  of  Sanders  on  the  charge 
filed  against  him  in  Reno  county 
after  he  had  been  released  on  bail. 

'  When  he  was  released  in  Cowley 
county,  he  was  discharged  from  the 
custody  of  the  officers  in  that  county, 
and  was  given  his  freedom  to  the 
same  extent  as  he  had  enjoyed  that 
freedom  when  he  was  taken  into 
custody  by  the  constable.  When 
Sanders    was    released    in   Cowley 
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county,  he  was  again  out  on  bail 
awaiting  his  trial  in  Reno  county. 
The  action  against  him  in  that 
county  had  been  continued  to  the 
September  term  of  the  district  court. 
When  that  action  was  called  for  trial, 
the  state  did  not  have  Sanders  in 
custody  anywhere,  and  was  not  pre- 
venting his  appearance,  and  was  not 
preventing  his  sureties  from  produc- 
ing him  for  trial.  The  authorities 
seem  to  be  almost  unanimous  in 
holding  that,  after  he  was  released 
in  CJowley  county,  it  was  his  duty  to 

appear  for  trial  in 
Reno  county,  and 
his  sureties  were 
then  under  obligation  to  produce 
him  for  that  trial.  Note  in  Ann. 
Cas.  1912C,  747. 

3.  The  plaintiff  asked  the  court  to 
submit  to  the  jury  the  following 
questions : 

"(1)  What,  if  anything,  was  said 
by  O.  H.  Dorr  in  the  office  of  the 
clerk  of  the  district  court  of  Reno 
county,  just  prior  to  the  drawing  of 
the  check  sued  on  herein,  about  sur- 
rendering John  Sanders  to  Carl 
Duckworth,  deputy  sheriff,  and  to 
whom  were  such  words  spoken? 


of 
prisoner. 


"  (2)  What,  if  anything,  was  said 
by  John  Sanders  at  the  office  of  the 
clerk  of  the  district  court  of  Reno 
county,  Kansas,  on  the  day  the  check 
sued  on  was  drawn  and  shortly 
prior  to  such  drawing  on  the  sub- 
ject of  a  surrender  of  said  Sanders 
to  Carl  Duckworth,  deputy  sheriff, 
and  to  whom  were  such  words 
spoken?" 

These  questions  were  refused. 
There  was  no  error  in  refusing 
them.  Questions  are  submitted  to 
establish  facts,  not  evidence.  If 
these  questions  had  been  submitted^ 
and  had  been  answered,  as  the  plain- 
tiff evidently  anticipated  they  would 
be  answered,  those  answers  would 
not  have  established  any  fact  on 
which   judgment   could   have  been 

rendered,  or  which  Appea.i-refii.ai 
could  have  affected  to  aiibmit 
it.      The      answers  ««•"—• 
might  have  been  the  basis  for  argu- 
ment concerning  the  truth  of  other 
facts  which  should  have  been  con- 
sidered in  rendering  judgment. 
The  judgment  is  affirmed. 

Petition  for  rehearing  denied 
October  18,  1918. 


ANNOTATION. 


Surrender  of 

I.  Right  to  surrender  principal  gener- 
ally, 180. 
II.  Right  to  arrest  for  purpose  of  sur- 
render : 

a.  In  general,  184. 

b.  Who  may  arrest,  186. 

c.  Necessity  of  process,  188. 

J.  Bight  to   eurrender  principal  genev'* 

ally. 

The  modern  system  of  bail  is  a  de- 
velopment of  "an  ancient  and  ex* 
tremely  vigorous  form  of  suretyship 
or  hostageship,  which  rendered  the 
surety  liable  to  suffer  the  punishment 
that  was  hanging  over  the  head  ef  the 
released  prisoner."  2  Pollock  &  M. 
History  of  English  Law,  p.  589.  The 
principal  is,  therefore,  considered  as 
committed  to  the  custody  of  his  bail. 


by  sureties  on  bafl  b<Hid« 

II. — continued. 

d.  Arrest   in    foreign   jurisdiction, 
188. 

III.  Termination   of  right  to   surrender, 
189. 

IV.  Sufficiency  of  surrender: 

a.  In  general,  191. 

b.  To  whom  made,  196. 
V.  Effect  of  surrender,  197. 

From  this  responsibility  they  are  at 
liberty  to  release  themselves  at  any 
time  by  suri^nderisg  the  principal  in- 
to the  custody  from  which  he  was 
taken  by  the  giving  of  bail. 

United  States.— Taylor  v.  Taintor 
(1873)   16  Wall.  366,  21  L.  ed.  287. 

Georgia.— Clark  v.  Gordon  (1889) 
82  Ga.  613,  9  S.  E.  333. 

Illinois. — People  ex  rel.  Boenert  v. 
Barrett  (1903)  202  111.  289.  63  L.R.A. 
82,  95  Am.  St.  Rep.  230,  67  N.  E.  23; 
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People  use  of  Masterson  v.  Hathaway 
(1908)  206  111.  42,  68  N.  E.  1053  af- 
firming (1902)  102  111.  App.  628. 

Kentucky. — Com.  v.  Bronson  (1858) 
14  B.  Mon.  361. 

Louisiana. — State  y.  €unningham 
<1865)  10  La.  Ann.  893;  State  v.  La- 
^arre  (1857)  12  La.  Ann.  166. 

Michisran.— Re  Cannon  (1882)  47 
Mich.  481,  11  N.  W.  280. 

Nebraska. — Bartling  v.  State  (190S) 
€7  Neb.  637,  93  N.  W.  1047,  97  N.  W. 
443. 

New  York. — Nicolls  v.  Ingersoll 
<1810)  7  Johns.  145. 

North  Carolina. — State  v.  Schenck 
<1905)  138  N.  C.  560,  49  S.  E.  917,  3 
Ann.  Cas.  928. 

England.— Ex  parte  Gibbons  (1747) 
1  Atk.  238,  26  Eng.  Reprint,  153; 
Anonymous  (1704)  6  Mod.  231,  87 
Eng.  Reprint,  982. 

And  see  the  cases  cited  throughout 
this  note. 

"The  bail  have  their  principal  al- 
ways upon  a  string,  and  may  pull  the 
string  whenever  they  please,  and  ren- 
der him  in  their  own  discharge.*' 
Anonymous  (1704)  6  Mod.  231, 87  Eng. 
Reprint,  982. 

"When  bail  is  given  the  principal  is 
regarded  as  delivered  to  the  custody 
of  his  sureties.  Their  dominion  is  a 
continuance  of  the  original  imprison- 
ment." Taylor  v.  Taintor  (1873)  16 
Wall.  (U.  S.)  366,  21  L.  ed.  287. 

In  State  v,  Schenck  (N.  C.)  supra, 
it  was  said:  "At  common  law,  when 
bail  was  given,  and  the  principal  re- 
lieved from  the  custody  of  the  law,  he 
was  regarded,  not  as  freed  entirely, 
but  as  transferred  to  the  friendly  cus- 
tody of  his  bail.  They  had  a  dominion 
over  him,  and  it  was  their  right,  at 
any  time,  to  arrest  and  deliver  him 
again  to  the  custody  of  the  law,  in 
discharge  of  their  obligation." 

In  People  use  of  Masterson  v.  Hath- 
away (1903)  206  in.  42,  68  N.  E.  1053, 
affirming  (1902)  102  111.  App.  628,  it 
was  said :  "The  obligation  of  the  bail 
in  this  class  of  cases  is  to  produce  the 
principal  before  the  court  upon  de- 
mand, and  at  any  and  all  times  surren- 
der him  up  in  accordance*  with  its 
-mandates.  But  this  obligation  is  one 
of  which  the  bail  may  be  relieved  at 


any  time  by  a  voluntary  surrender  of 
the  principal.  In  contemplation  of  law 
the  principal  is  in  the  custody  of  his 
bail,  who  may  take  him  where  he 
pleases,  and  detain  him  or  surrender 
him  in  court  into  the  custody  of  the 
sheriff  who  has  process  against  him, 
or,  if  the  bail  concludes  his  principal 
meditates  flight,  or  for  any  reason  de- 
sires no  longer  to  be  held  responsible 
for  the  appearance  of  the  principal, 
he  may  cause  him  to  be  imprisoned 
in  the  common  jail  of  the  county,  and 
thus  exonerate  himself  from  his  obli- 
gation." 

The  right  to  surrender  the  principal 
extends  to  sureties  in  a  bastardy  pro- 
ceeding. Turner  v.  Wilson  (1875)  49 
bid.  581. 

Though  the  bail  acted  under  a  mis- 
take of  fact  in  surrendering  the  prin- 
cipal, the  latter  is  not  entitled,  on 
showing  the  mistake,  to  be  again  re- 
leased on  the  bond.  Wiggins  v.  Ty- 
son (1901)  112  6a.  744,  38  S.  E.  86, 
wherein  it  appeared  that  the  bail  sur- 
rendered the  principal  in  the  belief 
that  they  were  bound  to  do  so,  whereas 
in  fact  1^  remittitur  on  an  appeal  had 
not  yet  been  sent  down.  The  court 
said :  "It  is  true  that  the  reason  giv- 
en for  the  surrender  was  that  Wiggins 
and  his  bondsmen  supposed  that  the 
sheriff  had  legal  authority  to  take  and. 
carry  Wiggins  to  the  penitentiary. 
It  matters  not  what  reasons  may  ac- 
tuate a  surety  in  the  surrender  of  his 
principal ;  if  he  in  fact  surrenders  him, 
and  such  surrender  is  made  in  the 
manner  provided  by  law,  without  re- 
gard to-  his  reasons  or  the  motives 
which  actuated  him,  the  surety  is  dis- 
charged from  further  liability  on  the 
bond." 

In  State  v.  Anderson  (1903)  119 
Iowa,  711,  94  N.  W.  208,  it  appeared 
that  a  person  arrested  on  a  charge  of 
felony  executed  an  individual  bond  in 
the  sum  of  $1,500,  which  sum  his  fa- 
ther deposited  with  the  clerk  of  the 
court,  and  he  was  released  pending 
the  trial.  He  was  convicted  and  sen- 
tenced to  a  term  of  imprisonment,  and 
also  to  pay  the  cost  of  the  prosecution, 
which  amounted  to  $476,  and  his  bail 
pending  an  appeal  was  fixed  at  $3,000. 
The  accused  surrendered  himself,  and 
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his  father  moved  for  the  release  of  the 
$1,500,  which  motion  the  prosecuting 
attorney  opposed  on  the  ground  that 
the  money  was  to  be  applied  towards 
the  payment  of  the  costs.  Thereafter 
the  appeal  from  the  judgment  of  con- 
viction was  perfected,  and  one  Reno 
became  surety  on  the  bail  bond  for 
$3,000,  and  on  the  same  day  the  court 
granted  the  motion  for  the  release  of 
the  $1,500.  The  order  was  complied 
with.  Later  Reno  took  the  accused 
before  the  sheriff  and  surrendered  him 
and  obtained  a  receipt  for  him  from 
the  sheriff,  and  moved  for  the  exonera- 
tion of  his  bail  bond.  This  motion  the 
prosecuting  attorney  opposed  on  the 
ground  that  the  giving  of  the  appeal 
bond  was  merely  a  fraudulent  scheme 
to  obtain  the  prior  deposit  of  $1,500. 
The  trial  court  sustained  this  conten- 
tion, but  the  ruling  was  set  aside  on 
appeal.  The  supreme  court  said: 
'The  surety  has,  under  the  statute,  an 
absolute  right  'at  any  time'  before  the 
forfeiture  of  the  bond  to  surrender 
the  defendant  and  be  released.  Code, 
§  5528.  That  right  becomes  perfect 
the  moment  the  bond  is  accepted  and 
the  defendant  discharged  from  cus- 
tody, and  continues  until  a  forfeiture 
of  the  undertaking  has  been  declared 
or  the  conditions  of  the  bond  have 
been  performed.  If  we  are  to  say 
that  a  surrender  within  an  hour  is 
proof  of  fraudulent  intent,  who  shall 
say  at  what  particular  point  of  time 
it  may  be  made  without  bearing  the 
badge  of  bad  faith  f  It  is  said  that  the 
admitted  circumstances  are  such  that 
we  may  assume  the  bond  was  given 
with  a  preconceived  purpose  to  sur- 
render the  defendant.  Such  purpose, 
if  it  existed,  is  not  necessarily  fraud- 
ulent. It  may  often  happen  that  bail 
is  given  to  allow  defendant  brief  res- 
pite for  business  or  other  reasons,  and 
with  the  express  intent  to  surrender 
him  as  soon  as  that  end  is  accomr 
plished,  whether  the  interval  be 
months,  days,  or  hours;  and  such 
transaction  would  violate  neither  the 
letter  nor  the  spirit  of  the  law.  The 
only  purpose  of  the  bond  is  to  secure 
the  production  of  the  defendant  in 
execution  of  the  judgment  from  which 
he  appeals,  and  if  that  condition  be 


performed  the  law  is  satisfied,  without 
regard  to  the  time  such  obligation  i& 
in  force.  But  assuming  that  in  the 
present  instance  the  bond  was  given 
with  no  other  purpose  than  to  enable 
Walter  F.  Anderson  to  secure  the  re- 
lease of  the  deposit,  is  the  state  in 
any  manner  'defrauded'  by  the  sub- 
sequent surrender  of  the  defendant? 
It  is  not  questioned  that  the  giving  of 
the  bond  'in  good  faith'  would  have 
made  the  right  to  a  refund  of  the  mon- 
ey absolute,  nor  is  it  disputed  that  in 
such  case  Reno  would  have  had  the 
right  at  any  time,  pending  the  appeal 
to  this  court,  to  release  himself  from 
liability  upon  the  bond  by  giving  the 
defendant  back  into  custody.  Now,  if 
he  may  terminate  his  liability  at  any 
time  by  pursuing  a  line  of  action  pre- 
scribed by  the  statute,  it  seems  clear 
that  the  state  suffers  no  legal  injury 
or  wrong  because  he  avails  himself 
of  that  right  pursuant  to  a  secret  pur- 
pose existing  in  his  mind  at  the  time 
he  signed  the  bond.  In  other  words^ 
so  long  as  he  does  only  that  which 
the  statute  expressly  authorizes  him 
to  do,  it  is  not  within  the  province  of 
the  court  to  make  the  motive  which 
inspires  his  act  a  reason  for  denying 
him  the  right  which  such  statute 
gives.  The  force  of  these  suggestions, 
is  seen  when  we  note  the  provision  in 
the  court's  order  by  which,  if  Reno- 
pays  the  $476  into  court,  it  may  again 
be  released  by  giving  another  bond 
'in  good  faith.'  Let  us  Suppose  these 
terms  are  accepted,  and  another  bond 
givei^  in  the  utmost  good  faith,  and 
thereafter  the  surety,  having  good  rea- 
son to  believe  the  defendant  is  liable 
to  abscond,  surrenders  him  as  provid- 
ed by  law ;  certainly  it  cannot  be  said, 
in  the  absence  of  a  statute  requiring 
it,  that,  in  addition  to  the  surrender, 
he  must  also  restore  the  deposit,  as  a 
condition  of  the  exoneration  of  his 
bond.  The  undertaking  of  a  surety 
upon  an  appeal  from  a  conviction  of 
a  felony  is  that  'the  defendant  will 
surrender  himself  in  execution  of  the 
judgment  and  direction  of  the  su- 
preme court,  and  in  all  respects  abide 
the  orders  and  judgment  of  the  su- 
preme court  upon  the  appeal,'  He 
does  not  undertake  to  pay  the  costs  qt 
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prosecution  in  either  court.  If  the 
judgment  appealed  from  is  aiSirmed, 
and  the  defendant  is  surrendered  by 
the  surety,  or  voluntarily  surrenders 
himself,  in  execution  of  the  judgment 
against  him,  and  of  the  orders  of  the 
supreme  court,  the  bond  has  spent  its 
force  and  should  be  discharged.  A 
surrender  made  in  advance  of  the 
judgment  upon  appeal  has  precisely 
the  same  effect.  The  surety  thereby 
does  all  he  undertook  or  promised  to 
do,  and  his  exoneration  cannot  be  de- 
nied as  a  means  of  compelling  him 
to  perform  an  act  or  duty  not  'nom- 
inated in  the  bond.' " 

In  Kellogg  V.  State  (1870)  43  Miss. 
67,  it  appeared  that  one  indicted  for 
larceny  gave  a  bail  bond,  on  which 
one  Jones  was  surety,  and  was  re- 
leased. He  was  tried  and  convicted, 
but  he  obtained  a  new  trial  and  re« 
mained  at  liberty  under  the  bail. 
However,  Jones  became  uneasy  and 
surrendered  his.  principal  to  the  sher- 
iff. The  latter  accepted  the  surrender 
and  exonerated  the  surety.  Thereaft- 
er one  Kellogg  became  surety.  The 
sheriff  let  the  accused  out  pending  the 
new  trial.  When  the  ease  was  called 
for  trial  the  principal  did  not  appear. 
The  second  bail  bond  was  declared 
forfeited  and  later  a  final  judgment 
was  rendered  thereon.  Kellogg  niade 
a  motion  to  set  the  judgment  aside  on 
the  ground  that  the  sheriff  had  no 
right  to  accept  the  surrender  of  the 
principal  from  Jones,  the  original 
surety.  This  contention  was  held  to 
be  untenable,  the  court  saying:  'That 
sureties  in  criminal  cases  can  surren- 
der their  principal  in  this  and  other 
states,  as  well  as  in  England,  is  well 
established,  both  in  law  and  practice, 
and  that  the  sureties  are  thus  released 
from  continued  liability  is  equally 
well  settled.  An  eminent  author, 
quoting  Hawkins,  P.  C,  says:  'A 
man's  bail  are  looked  upon  as  his  jail- 
ers of  his  own  choosing,  and  the  per- 
son bailed  is,  in  the  eye  of  the  law, 
for  many  purposes,  esteemed  to  be 
as  much  in  the  prison  of  the  court  by 
which  he  is  bailed,  as  if  he  were  in  the 
actual  custody  of  the  proper  jailer.' 
The  same  author  also  says:  'A  per- 
son who  is  bail  may  arrest  his  prin- 


cipal anywhere.'  'So  also  the  right  of 
a  man  who  is  bail  to  surrender  his 
principal,  and  thus  discharge  himself, 
exists  with  us.'  A  learned  judge  of 
Massachusetts  said :  In  legal  contem- 
plation, a  prisoner,  notwithstanding 
he  is  bailed,  remains  in  the  custody  of 
the  persons  who  became  his  bail,  and 
they  have  a  right,  at  any  time,  to  dis- 
charge themselves  by  a  surrender  of 
their  principal.'  The  mode  of  making, 
and  the  officer  to  whom  to  make  the 
surrender,  are  specially  pointed  out 
by  statute  in  most  of  the  states.  It 
may  be  laid  down  as  a  general  rule 
that  the  surrender  should  be  made  to 
an  officer  authorized  to  admit  to  bail, 
or  to  commit  to  jail." 

In  Harp  v.  Osgood  (1842)  2  Hill 
(N,  Y.)  216,  the  action  was  to  recover 
on  a  written  promise  made  by  a  third 
person  to  pay  a  certain  sum  of  money 
to  a  surety  in  case  the  principal  made 
default  in  appearance.  It  appeared 
that  the  principal  after  his  release  on 
bail  went  to  Virginia,  where  he  en- 
gaged in  certain  contracting  work. 
When  his  case  was  called  he  failed  to 
appear.  The  surety  obtained  a  copy 
of  the  bond  and  delivered  the  same  to 
a  constable,  with  instructions  to  ar- 
rest the  principal.  The  constable 
went  to  Virginia,  but  on  arriving  there 
found  that  the  principaPs  wife  was  in 
a  delicate  situation,  and  that  if  he 
were  to  leave  Virginia  at  that  time  he 
would  sustain  great  damage  in  his 
contract  works.  The  parties,  there- 
fore, entered  into  an  arrangement 
whereby  the  principal  paid  to  the  con- 
stable his  traveling  expenses  and  the 
defendant  executed  the  following  writ- 
ten instrument:  "For  value  rec'd  I 
promise  to  pay  to  George  Harp  or  or- 
der the  sum  of  $200  by  the  1st  of  Jan- 
uary next.  This  is,  provided  Charles 
H.  Chapman  does  not  make  his  appear- 
ance at  the  Oct.  court  of  Madison 
county,  N.  Y.  in  18S7.  Amherst,  May 
21, 1837.  (Signed)  J.  C.  Osgood."  The 
principal  remained  in  Virginia  and 
lat^  failed  to  appear  as  agreed*  It 
was  held  that  the  constable  could 
maintain  the  action  for  and  on  behalf 
of  the  surety.  The  court  said :  ''Bail 
may  surrender  their  principal  in  crim- 
inal as  well  as  in  civil  cases,  and  may 


184 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


^  be  discharged  from  their  recognizance. 
.  .  .  Although  the  plaintiff  was  a 
constable  in  this  state,  he  was  not 
acting  in  his  official  capacity  in  mak- 
ing the  arrest  in  Virginia.  He  went 
there  as  the  mere  agent  or  deputy  of 
the  bail;  and  the  statute  against  tak- 
ing securities  colore  officii  has  nothing 
to  do  with  the  case.  The  undertaking 
was  not  void  as  being  against  public 
policy.  Chapman  was  not  suffered  to 
remain  in  Virginia  for  the  purpose  of 
enabling  him  to  escape  public  justice, 
but  because  it  was  extremely  incon- 
venient, both  on  account  of  his  fam- 
ily and  his  business,  to  come  to  this 
state  at  that  time.  Under  such  cir- 
cumstances he  was  allowed  to 'go  at 
large,  on  procuring  security  that  he 
would  appear  in  court  at  a  subsequent 
day.  The  power  of  the  bail  was  not 
used  oppressively  for  the  purpose  of 
extorting  money  from  the  principal, 
but  for  the  sole  purpose  of  securing 
an  indemnity  to  the  bail." 

In  Carr  v.  Sutton  (1912)  70  W.  Va. 
417,  74  S.  E.  239,  Ann.  Cas.  1913E, 
453,  it  appeared  that  one  Sutton  was 
arrested,  charged  with  the  commission 
of  a  felony.  Carr  became  surety  on 
Sutton's  bail  bond.  Thereafter  Sutton 
and  several  others  entered  into  an  in- 
demnity bond  to  Carr  in  case  he  suf- 
fered any  loss  from  his  undertaking. 
But  it  further  appeared  that  Carr  neg- 
ligently allowed  Sutton  to  escape,  al- 
though he  was  requested  by  the  sure- 
ties on  the  indemnity  bond  to  arrest 
Sutton  and  surrender  him.  It  was 
held  that  Carr  could  not  recover  on 
the  indemnity  bond,  the  court  saying: 
"But  while  the  obligation  of  Carr  thus 
assumed  was  great,  his  power  over  Sut- 
ton, given  by  §  8,  chap.  166,  Code  1906, 
as  well  as  by  the  common  law,  was 
also  great.  By  said  §  8  he  was  entitled 
at  any  time  on  application  to  the  clerk 
to  a  bailpiece,  authorizing  him  or  his 
agent,  at  any  time,  and  at  any  place, 
within  or  without  the  state,  and  with- 
out further  process,  to  arrest  Sutton 
so  delivered  to  bail  and  commit  him  to 
jail.  8  Am.  &  Bng.  Enc.  Law,  708,  and 
cases  cited  from  numerous  states. 
Moreover,  the  law  is,  that  when  the 
obligation  of  bail  is  assumed  the  sure- 
ty becomes  in  law  the  jailer  of  his 


principal,  and  his  custody  of  him  is 
but  a  continuance  of  the  original  im- 
prisonment, and  though  he  cannot  ac- 
tually confine  him  he  is  subrogated 
to  all  the  other  rights  and  means 
which  the  state  possesses,  to  make  his 
control  of  him  effective." 

The  case  of  Re  Bauer  (1892)  112 
Mo.  231,  20  S.  W.  488,  arose  under  a 
Missouri  statute  (Rev.  Stat.  1889,  § 
4130)  which  reads  as  follows:  "When 
a  bail  desires  to  surrender  his  prin- 
cipal, he  may  procure  a  copy  of  the 
recognizance  from  the  clerk,  by  virtue 
of  which  the  bail,  or  any  person  au- 
thorized by  him,  may  take  the  prin- 
cipal in  any  county  within  this  state." 
It  was  held  that  a  surety  has  the  right 
to  surrender  his  principal  even  where 
the  latter  is  out  on  bail  pending  an 
appeal  from  the  conviction  and  sen- 
tence, for  a  felony,  such  as  perjury. 
But  in  the  case  of  Re  Griswold  (1880) 
13  R  I.  125,  it  was  held  that  a  surety 
on  a  bail  bond  in  a  criminal  action 
could  not  surrender  his  principal,  as 
the  Rhode  Island  statute  gives  this 
right  only  to  a  surety  on  a  civil  or 
special  bail  bond.  In  Talley  v.  State 
(1902)  44  Tex.  Crim.  Rep.  162,  69 
S.  W.  514,  it  was  held  that  a  surety  on 
a  recognizance  given  for  the  perfect- 
ing of  an  appeal  could  not  surrender 
the 'principal  and  so  be  released  from 
his  undertaking.  That  decision  was 
overruled  in  Ex  parte  Cobb  (1913)  69 
Tex,  Crim.  Rep.  478,  154  S.  W.  997, 
wherein  it  was  held  that  the  right  to 
surrender  exists  in  case  of  a  bail  bond 
given  pending  an  appeal  to  the  same 
extent  as  in  case  of  one  given  for  the 
appearance  of  the  accused  at  the  trial; 

In  Iowa,  it  is  held  that  bail  on  an 
appeal  from  a  judgment  imposing  a 
fine  only  cannot  exonerate  themselves 
by  surrendering  the  principal,  but  are 
responsible  for  the  payment  of  the 
fine.  State  v.  Stommel  (1893)  89 
Iowa,  67,  56  N.  W.  263 ;  State  v.  Meier 
(1895)  96  Iowa,  375,  65  N.  W.  316. 

II.  Right  to  arrest  for  purpose  of  sur* 

render, 

a.  In  general* 

To  effectuate  their  right  of  surren- 
der the  bail  have  the  right  to  arrest 
the  principal.     See  the   cases   cited 
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throughout  this  subdivision.  The 
scope  of  the  right  to  arrests  was  stat^ 
ed  obiter  in  Turner  v.  Wilson  (1876) 

49  Ind.  581,  as  follows:  'It  is  also 
insisted  that  a  surety  in  a  bastardy 
prosecution  has  no  lawful  right  to  de- 
liver up  his  principal  and  be  released 
from  liability  on  his  bond.  There  is 
no  difference  in  a  bastardy  case  in 
this  respect  from  any  other  case.  The 
rule  is  the  same  in  criminal  and  civil 
cases.  Gray  v.  Fulsome  (1835)  7  Vt. 
452;  State  v.  Thompson  (1856)  48 
N.  C.  (3  Jones,  L.)  365;  Blood  v.  Mor- 
rill (1845)  17  Vt.  598;  Simmons  v. 
Adams  (1843)  15  VU  677;  Mather  v. 
Clark  (1827)  2  Aik.  (Vt.)  209.  The 
common*law  right,  as  between  the  par- 
ties, of  a  bail  to  take  his  principal  at 
any  time,  at  any  place,  and  under  any 
jurisdiction,  has  remained  unimpaired 
during  more  than  two  centuries.  In 
the  quaint  language  of  the  old  books, 
the  bail  have  their  principal  always 
upon  a  string,  and  may  pull  the  string 
whenever  they  please,  and  render  him 
in  their  own  discharge.'  In  this  coun- 
try, for  anything  the  principal  can 
complain  of,  the  bail  may,  by  virtue 
of  his  piece,  take  him  in  any  house  or 
place,  in  any  county,  state,  or  ter- 
ritory, on  Sunday  or  any  other  day, 
in  the  nighttime,  or  at  any  time,  and, 
upon  demand,  may  break  open  doors. 
He  may  call  persons  to  assist  him,  and 
they  will  be  justified  by  his  command." 

50  in  Taylor  v.  Taintor  (1873)  16 
Wall.  (U.  S.)  866,  21  L.  ed.  287,  it  was 
said:  "When  bail  is  given,  the  prin- 
cipal is  regarded  as  delivered  to  the 
custody  of  his  sureties.  Their  domin- 
ion is  a  continuance  of  the  original 
imprisonment.  Whenever  they  choose 
to  do  so,  they  may  seize  him  and  de- 
liver him  up  in  their  discharge;  and 
if  that  cannot  be  done  at  once,  they 
may  imprison  him  until  it  can  be  done. 
They  may  exercise  their  rights  in  per- 
son or  by  agent.  They  may  pursue 
him  into  another  state;  may  arrest 
him  on  the  Sabbath ;  and,  if  necessary, 
may  break  and  enter  his  house  for 
that  purpose."  See  to  the  same  effect 
Cain  V.  State  (1876)  55  Ala.  170; 
Hawk  V.  State  (1887)  84  Ala.  466,  4 
So.  690. 

In  Com.  V.  Brickett  (1829)  8  Pick. 


(Mass.)  138,  the  court  said:  '^By  the 
common  law  the  bail  has  the  custody 
of  the  principal,  and  may  take  him  at 
any  time,  and  in  any  place.  2  High- 
more,  Bail,  199,  iCnd  the  cases  there 
cited.  The  taking  is  not  considered 
as  the  service  of  process,  but  as  a 
continuation  of  the  custody  which 
had  been,  at  the  request  of  the  prin- 
cipal, committed  to  the  bail.  The 
principal  may,  therefore,  be  taken  on 
Sunday.*  The  dwelling  house  is  no 
longer  the  castle  of  the  principal,  in 
which  he  may  place  himself  to  keep 
off  the  bail.  If  the  door  should  not  be 
opened  on  demand  at  midnight,  the 
bail  may  break  it  down,  and  take  the 
principal  from  his  bed,  if  that  measure 
should  be  necessary  to  enable  the  bail 
to  take  the  principal." 

In  United  Statea  v.  Keiver  (1893) 
56  Fed*  422,  it  was  said,  arguendo: 
'The  bail  have  the  custody  of  the 
principal,  and  may  take  him  at  any 
time  or  in  any  place.  His  dwelling  is 
no  longer  his  castle,  as  against  the 
right  of  the  sureties,  but  may  be  en- 
tered at  any  time  of  day  or  night,  and 
on  a  Sunday  as  well  as  on  a  week  day.*' 

In  State  v.  Dwyer  (1896)  70  Vt.  96, 
39  Atl.  629,  it  was  said,  obiter,  that 
the  bail  may  use  as  much  force  as  is 
necessary  to  take  and  bring  in  the 
principal. 

In  making  the  arrest  the  bail  is  en- 
titled to  break  the  outer  door  of  a 
dwelling  to  enter  the  premises  where 
the  principal  is.  Nicolls  v.  IngersoU 
(1810)  7  Johns.  (N.  Y.)  146,  wherein 
it  was  said:  ''Another  question  pre^ 
sented  was  whether  the  bail  had  a 
right  to  break  open  the  outer  door  of 
the  plaintiff's  house  to  make  the  ar- 
rest. The  verdict  authorizes  us  to 
presume  that  a  demand  was  made  be- 
fore entry;  for  this  fact  was  submitted 
to  the  jury  as  being  necessary  to  be 
shown  by  the  defendant,  to  render  the 
entry  lawful.  That  the  bail  may  break 
open  the  outer  door  of  the  principal, 
if  necessary,  in  order  to  arrest  him, 
follows,  as  a  necessary  consequence, 
from  the  doctrine  that  he  has  the  cus- 
tody of  the  principal;  his  power  is. 
analogous  to  that  of  the  sheriff,  who 
may  break  open  an  outer  door  to  take 
a  prisoner  who  has  escaped  from  ar- 
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rest."  So,  in  Sheers  v.  Brooks  (1792) 
2  H.  Bl.  120,  126  Eng.  Reprint,  463, 
Lord  Loughborough  said:  'This  plea 
appears  to  me  to  be  good,  both  in  form 
and  substance.  It  shows  that  the  de- 
fendants were  bail,  and  not  mainper- 
nors, for  it  states  that  they  duly  be^ 
came  bail  and  entered  into  a  recogni- 
zance, the  legal  effect  of  which  is  that 
the  principal  was  in  their  custody ;  and 
a  further  averment  of  his  being  de- 
livered to  them  would  have  been  un- 
necessary: when  a  party  is  bailed, 
the  bail  have  a  right  to  go  into  the 
house  of  the  principal,  as  much  as  he 
has  himself;  they  have  a  right  to  be 
constantly  with  him,  and  to  enter 
when  they  please,  to  take  him.  And  I 
see  no  difference  between  a  house  of 
which  he  is  solely  possessed,  and  a 
house  in  which  he  resides  by  the  con- 
sent of  another.''  See  also  the  dictum 
in  the  cases  quoted  supra  in  this  sub- 
division. 

.  The  bail  may  arrest  the  principal 
on  a  Sunday  and  confine  him  till  the 
next  day,  and  then  surrender  him. 
Anonymous  (1704)  6  Mod.  231,  87 
Eng.  Reprint,  982. 

An  exemption  of  a  bankrupt  from 
"all  arrests,  restraints,  or  imprison- 
ments of  his  creditors"  while  in  at- 
tendance on  the  commissioners  in 
bankruptcy  does  not  deprive  the  sure- 
ties on  a  bail  bond  of  the  right  to  ar- 
rest him  for  the  purpose  of  surrender. 
Ex  parte  Gibbons  (1747)  1  Atk.  238, 
26  Eng.  Reprint,  158. 

Where  the  condition  of  the  bond 
has  been  performed  and  the  bail  there- 
by exonerated,  their  power  to  arrest 
the  principal  terminates.  Spillman  v. 
People  (1885)  16  111.  App.  224.  In 
that  case  it  appeared  that  the  prin- 
cipal was  in  court  when  judgment 
was  rendered  against  him,  and  was 
committed.  Thereafter  sentence  was 
suspended.  At  a  later  date  it  was 
sought  to  enforce  the  sentence,  and 
the  principal  could  not  be  found.  A 
judgment  was  thereupon  rendered 
against  the  bail.  On  their  motion  to 
set  it  aside,  it  was  objected  that  they 
must  first  produce  the  principal.  The 
court  said:  "As  long  as  the  surety 
remains  bound  for  the  appearance  of 
his   principal,   just   so   long,   but   no 


longer,  has  he  a  right  to  arrest  him 
and  to  surrender  him  to  the  court. 
But  as  soon  as  the  recognizance  has 
spent  its  force  and  become  functus  of- 
ficio, then,  as  between  him  and  his 
surety,  the  principal  is  a  free  man 
and  no  longer  liable  to  arrest.  If  the 
record  of  conviction,  commitment,  and 
subsequent  suspension  of  the  sentence 
is  true  as  set  forth  in  the  motion,  then 
the  recognizance  was  no  longer  in 
force,  and  the  surety  had  no  power 
over  the  principal  to  bring  him  into 
court." 

So,  after  the  time  within  which  the 
surety  may  exonerate  himself  as  of 
right  by  surrendering  the  principal 
has  expired,  his  right  to  arrest  is  ter- 
minated, dom.  V.  Johnson  (1849)  3 
Gush.  (Mass.)  454. 

b.  Who  map  arrest. 

The  bail  may  deputize  another  per- 
son to  arrest  the  principal.  State  v. 
Mahon  (1842)'  3  Harr.  (Del.)  568; 
Salles  V.  Werner  (1912)  171  III.  App. 
96;  Harp  v.  Osgood  (1842)  2  Hill  (N. 
Y.)  216;  Boardman  v.  Fowler  (1800) 
1  Johns.  Gas.  (N.  Y.)  413;  State  v. 
Lingerfelt  (1891)  10^  N.  C.  775,  14 
L.R.A.  605,  14  S.  E.  75. 

In  Nicolls  V.  IngersoU  (1810)  7 
Johns.  (N.  Y.)  145,  supra,  the  court 
said :  *'I  see  nothing,  on  general  prin- 
ciples, against  allowing  this  power  to 
be  exercised  by  an  agent  or  deputy; 
and  no  case  is  to  be  found  where  the 
right  has  been  denied.  It  is  a  general 
rule  of  law,  even  with  respect  to  pub- 
lic officers,  that  their  ministerial  acts 
may  be  performed  by  deputy;  and  with 
respect  to  private  individuals,  the  law 
recognizes  the  act  of  an  authorized 
agent  as  equal  to  that  of  the  prin- 
cipal ;  and  there  is  no  principle  of  pol- 
icy which  renders  it  necessary  to  make 
this  case  an  exception." 

The  person  empowered  by  the 
bondsman  to  arrest  the  principal  may 
not  delegate  his  authority.  State  v. 
Mahon  (DeU)  supra,  wherein  the 
court  said:  "The  arrest  must  be  by 
the  bail  himself  or  by  his  immediate 
deputy  in  writing.  Either  the  bail  or 
his  deputy  may  call  in  the  aid  of  oth- 
ers in  making  the  arrest;  but  such 
aid  must  be  rendered  in  the  presence 
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of  the  person  authorized  to  make  the 
arrest.  This  presence  need  not  in  all 
•cases  be  an  actual  bodily  presence, 
but  in  every  case  the  bail  or  deputy 
must  be  at  the  moment  engaged  in  or 
about  the  arrest,  and  the  other  person 
acting  merely  in  his  aid.  As  when  the 
bail,  pointing  out  the  principal,  calls 
on  another  to  seize  him,  the  arrest 
would  be  good,  even  though  at  the  mo- 
ment of  the  arrest  the  parties  might 
be  out  of  the  immediate  presence  of 
the  bail.  In  other  words,  the  arrest 
must  be  the  act  of  the  person  au- 
thorized, by  means  of  his  assistant; 
and  not  the  arrest  of  the  assistant, 
who  has  no  authority  further  than  it 
is  conferred  by  the  presence  or  active 
co-operation  of  the  bail  or  his  deputy.'* 

In  Chesapeake  &  O.  R.  Co.  v.  Vaughn 
<1909)  —  Ky.  — ,  115  S.  W.  217,  it  ap- 
peared that  one  Layne  was  out  on  bail 
pending  the  hearing  of  a  charge  made 
against  him.  Layne  failed  to  appear 
at  the  trial.  The  plaintiff  and  two 
others  were  sureties  <m  the  bail  bond* 
They  went  to  the  place  where  Layne 
was,  and  arrested  him.  They  boarded 
the  defendant's  train  with  Layne  with 
the  object  of  taking  him  to  the  county 
in  which  he  was  prosecuted.  While 
the  train  was  in  motion  Layne  walked 
to  the  rear  platfonn  of  the  car  and 
sought  to  escape.  However,  the  plain- 
tiff and  his  cosureties  struggled  with 
him  and  prevented  his  escape.  While 
the  parties  were  thua  engaged  the  de- 
fendant's brakemen  and  conductor 
stopped  the  train  and  ordered  them 
off.  According  to  the  plaintiff,  after 
they  came  off  the  train,  the  defend- 
ant's employees  started  the  train 
again,  leaving  plaintiff  and  the  prison- 
er on  the  ground.  The  conductor  tes- 
tified that  he  left  the  parties  there  be- 
cause the  plaintiff  refused  to  show 
him  his  authority  to  arrest  and  hold 
Layne.  It  was  held  that  if  the  de- 
fendant failed  to  give  the  plaintiff  a 
reasonable  opportunity  to  convey  his 
prisoner  over  the  defendant's  line  the 
latter  was  liable  in  damages  to  the 
former. 

In  some  jurisdictions  a  statute  pro- 
vides for  an  arrest  by  the  sheriff  on  a 
direction  of  the  bail  indorsed  on  a 
certified  copy  of  the  recognizance.  See 


Sternberg  v.  State  (1883)  42  Ark.  127; 
People  V.  Paulsen  (1909)  146  IlL  App. 
584. 

But  where  an  unauthorized  person 
seeks  to  arrest  the  principal,  and  in 
the  altercation  commits  a  felony,  he 
will  be  held  liable  therefor.  Coleman 
V.  State  (1905)  121  Ga.  594,  49  S.  E. 
716.  In  that  case  it  appeared  that  a 
person  on  bail  was  indicted.  Having 
failed  to  appear,  the  bond  was  de- 
clared forfeited.  The  son  of  the 
surety' 4>btained  a  warrant  for  his  ar- 
rest. The  warrant  was  addressed  "to 
any  sheriff,  deputy  sheriff,  constable 
or  marshal  of  this  state."  The  son 
placed  the  warrant  in  the  hands  of 
the  defendant  and  another,  both  pri- 
vate individuals,  with  instructions  to 
arrest  the  principal.  The  defendant 
attempted  to  apprehend  the  principal, 
and  in  so  doing  killed  him.  It  was 
held  that  he  could  not  defend  himself 
on  the  ground  that  he  had  a  warrant 
in  his  possession  for  the  arrest  of  the 
deceased.  The  court  said:  ''Where  one 
accused  of  crime  is  released  on  bond, 
he  is  transferred  from  the  custody  of 
the  sheriff  to  the  legal  but  friendly 
custody  of  the  bail,  whose  'dominion  is 
a  continuance  of  the  original  impris- 
onment;' bi|t  they  may  at  will  surren- 
der him  again  to  the  custody  of  the 
law.  If  the  accused  refuses  to  sur- 
render, the  bail  can  seize  and  hold 
him  in  order  to  make  delivery  in  dis- 
charge of  the  bond.  But  the  surety 
may  be  a  woman,  or  a  man  physically 
too  weak  to  cope  with  the  accused ;  or 
the  person  charged  with  the  crime 
may  be  at  a  distant  point,  and  out  of 
the  reach  of  his  bondsman.  For  these 
and  other  reasons,  the  bail  may  law- 
fully deputize  an  agent  to  seize  the 
body  and  deliver  him  to  the  custody 
of  the  sheriff.  .  .  .  While  this  is 
true,  a  new  trial  cannot  be  granted 
here  because  of  the  court's  refusal  to 
give  the  charge  requested  as  to  the 
right  to  make  such  arrest  by  an  agent. 
There  was  no  evidence  in  the  present 
case  to  show  that  the  bail  had  appoint- 
ed Coleman  to  recapture  Griffin;  and 
nothing  to  show  that  he  authorized  his 
son,  R.  E.  Collins,  to  make  such  arrest, 
or  delegated  to  him  any  power  to  ap- 
point agents  for  that  purpose."    And 
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in  People  v.  Moore  (1845)  2  Dougl. 
(Mich.)  1,  it  was  held  that  where  a 
sheriff  obtained  a  warrant  for  the  ar- 
rest of  the  principal,  and  he  delivered 
it  to  a  constable  with  oral  instruction 
to  apprehend  the  principal,  the  arrest 
was  invalid,  as  the  oral  instruction 
was  unauthorized.  The  court  stated 
that  the  direction  should  have  been 
given  in  writing. 

o.  Necessity  of  process^ 

At  common  law  no  process  was  nec- 
essary to  authorize  the  arrest  of  the 
principal  by  his  bail.  Re  Siebert 
(1899)  61  Kan.  112,  58  Pac.  971;  State 
V.  Cunningham  (1855)  10  La.  Ann. 
393;  Com.  v.  Brickett  (1829)  8  Pick. 
(Mass.)  138. 

In  Taylor  v.  Taintor  (1873)  16  Wall. 
(U.  S.)  366,  21  L.  ed.  287,  the  rule  was 
said  to  rest  on  the  reason  that  the 
seizure  ''is  likened  to  the  rearrest  by 
the  sheriff  of  an  escaping  prisoner." 

In  the  case  of  Re  Siebert  (Kaiu)  su- 
pra, the  court  said:  "It  is  sufficient 
to  say  in  reply  to  this  that  in  im- 
memorial legal  theory  the  petitioner 
never  was  discharged  from  custody. 
The  giving  of  the  recognizance  by 
him  only  operated  to  transfer  the  cus- 
tody of  his  person  from  the  sheriff  to 
his  sureties.  Thenceforth,  they,  in- 
stead of  the  sheriff,  were  his  jailers. 
Blackstone  defines  bail  as  'a  delivery 
or  bailment  of  a  person  to  his  sure- 
ties, upon  their  giving  (together  with 
himself)  sufficient  security  for  his  ap- 
pearance; he  being  supposed  to  con- 
tinue in  their  friendly  custody,  instead 
of  going  to  jail.'  4  Bl.  Com.  297. 
There  was,  therefore,  no  occasion  for 
the  issuance  and  Service  of  a  new  or- 
der of  arrest  nor  for  a  warrant  of  com- 
mitment. The  prisoner  having  been 
thus  retransferred  from  the  custody 
of  one  jailer  to  another  from  whom  the 
former  had  received  him,  the  latter 
jailer  again  took  him,  and  thence  was 
authorized  to  detain  him  under  the 
original  warrant  by  which  he  had  been 
arrested.  The  effect  of  a  surrender 
of  an  accused  by  his  bail  is  to  remit 
him  to  the  same  condition  he  wa{>  in 
before  the  recognizance  was  given ;  he 
is  then  held  on  the  original  process 


against  him,  no  new  process  being  nec- 
essary to  justify  his  confinement." 

In  soihe  jurisdictions  it  is  provided 
by  statute  that  the  bail  may  arrest 
the  principal  on  a  bailpiece  or  cer- 
tified copy  of  the  recognizance.  In. 
Carr  v.  Sutton  (1912)  70  W.  Va.  417, 
74  S.  E.  239,  Ann.  C-.r.  1913E,  453^ 
such  a  statute  was  held  to  be  cumula- 
tive, and  not  to  affect  the  conmion-law 
right  to  arrest  without  process.  But 
in  Gray  v.  Strickland  (1909)  163  Ala* 
344,  50  So.  152,  a  similar  statute  waa 
held  to  abrogate  the  common-law  rule^ 
and  an  arrest  without  a  certified  copy 
of  the  undertaking  was  held  to  con- 
stitute false  imprisonment.  See,  to 
the  same  effect,  Nicholson  v.  Killpat- 
rick  (1914)  188  Ala.  258,  66  So.  8. 

d.  Arrest   in   foreign   jurisdiction. 

Bail  have  no  power  to  arrest  the 
principal  in  a  foreign  country.  Reese 
v.  United  States  (1870)  9  Wall.  (U. 
S.)  13,  19  L.  ed.  541.  But,  as  between 
the  states  of  the  American  Union,  the 
bail  of  one  held  to  answer  in  one  state 
may  arrest  the  principal  in  another 
state,  and  no  requisition  is  necessary. 
Salles  V.  Werner  (1912)  171  IlL  App. 
96;  Com.  v.  Brickett  (1829)  8  Pick. 
(Mass.)  138;  Nicolls  v.  Ingersoli 
(1810)  7  Johns.  (N.  Y.)  145;  State  v. 
Lingerfelt  (1891)  109  N.  C.  775,  14 
L.R.A.  605,  14  S.  E.  75.  And  see  dic- 
tum in  Taylor  v.  Taintor  (1873)  IS 
Wall.  (U.  S.)  366,  21  L.  ed.  287. 

In  Nicolls  V.  Ingersoll  (1810)  T 
Johns.  (N.  Y.)  145,  it  was  said:  "If 
the  principal  is  to  be  considered  as 
standing  in  the  situation  of  a  prisoner 
who  has  escaped  from  the  arrest  of 
the  sheriff,  according  to  the  language 
of  one  of  the  cases,  can  there  be  any 
reasonable  doubt  but  a  sheriff,  in  such 
case,  would  have  a  right  to  pursue  and 
arrest  his  prisoner,  in  a  neighboring 
state ;  and,  by  parity  of  reasoning,  bail 
must  have  the  like  authority.  The 
cases  I  have  referred  to  are  sufficient 
to  show  that  the  law  considers  the 
principal  as  a  prisoner,  whose  jail 
liberties  are  enlarged  or  circum^ 
scribed,  at  the  will  of  his  bail;  and, 
according  to  this  view  of  the  subject^ 
it  would  seem  necessarily  to  follow 
that,  as  between  the  bail  and  his  prin* 
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cipal,  the  controllingr  power  of  the 
former  over  the  latter  may  be  exer- 
cised at  all  times  and  in  all  places; 
and  this  appears  to  me  indispensable 
lor  the  safety  and  security  of  bail." 

In  State  v.  Lingerfelt  (N.  C.)  supra, 
the  court  said:  ''It  is  urged  by  the 
attorney  general  that  the  right,  when 
exercised  in  another  state,  may  be  at- 
tended with  inconvenience  and  trou- 
ble; but,  with  the  qualiiicationB  stated 
in  Republica  v.  Philadelphia  Gaoler 
(1797)  2  Yeates  (Pa.)  263,  it  is  not 
plainly  apparent  how  any  evil  may 
result.  Be  that  as  it  may,  the  prin- 
ciple is  firmly  established  by  a  uni- 
form course  of  judicial  decisions,  both 
state  and  Federal,  and  until  the  legis- 
lature sees  fit  to  regulate  the  manner 
in  which  the  bail  from  another  state 
is  to  exercise  his  rights,  we  do  not 
feel  at  liberty  (especially  in  a  case 
of  life  and  death)  to  assume  the  ex- 
ceptional position  that  the  common- 
law  method,  as  generally  recognized 
in  the  United  States,  does  not  apply  in 
North  Carolina.  It  is  urged,  however, 
that,  the  recognizance  having  been 
forfeited  by  the  default  of  the  prin- 
cipal to  appear  in  the  Tennessee  court, 
the  right  of  bail  to  take  his  principal 
was  extinguished.  It  will  be  observed 
that  the  judgment  was  only  condition- 
al, and  that  a  scire  facias  was  ordered 
to  be  issued.  It  has  never  been  under- 
stood in  this  state,  nor  do  we  so  under- 
stand the  common  law,  that  such  a 
judgment  has  the  effect  contended  for. 
The  right  of  the  bail  to  take  his  prin- 
cipal in  a  criminal  case  before  final 
judgment,  and  to  produce  him  in  court 
in  mitigation  of  the  penalty,  is  gen- 
erally recognized  in  North  Carolina, 
and  we  have  been  referred  to  no  au- 
thority where  the  contrary  has  been 
held.** 

In  Whitener  v.  State  (1897)  38  Tex. 
Crim.  Rep.  146,  41  S.  W.  595,  it  was 
held  that  a  warrant  issued  at  the  in- 
stance of  a  surety  desiring  to  surren- 
der his  principal  may  be  executed  in 
any  county  of  the  staJbe. 

Where  a  person  accused  of  the 
commission  of  a  crime  in  one  jurisdic- 
tion is  at  liberty  under  a  bail  bond, 
and  is  later  held  in  custody  by  the  au- 
thorities of  another  jurisdiction,  the 


surety  on  the  bail  bond  cannot  take 
him  from  that  custody  for  the  purpose 
of  surrendering  him.  United  States  v. 
French  (1812)  1  Gall.  1,  Fed.  Cas.  No. 
15,165;  Cozart  v.  Wolf  (1916)  185  Ind. 
505, 112  N.  E.  241.  And  see  Campbell 
V.  Reno  County  (reported  herewith) 
ante,  178.  In  United  States  v.  French 
(Fed.)  supra,  it  was  held  that  the 
sureties  could  n6t  obtain  the  body  of 
the  principal  on  a  writ  of  habeas  cor- 
pus for  the  purpose  of  surrendering 
him,  when  it  appeared  that  after  he 
was  released  on  bail  he  was  arrested 
and  kept  in  custody  on  another  charge. 
In  Taylor  v.  Taintor  (1878)  16  Wall. 
(U.  S.)  366,  21  L.  ed.  287,  it  appeared 
that  the  principal  was  arrested  in  Con- 
necticut and  gave  bail.  He  went  to 
New  York  and  was  there  arrested  and 
taken  to  -Maine  on  a  requisition.  It 
was  held  that  a  forfeiture  of  the  bond 
was  proper,  the  court  saying:  "They 
may  doubtless  permit  him  to  go  be- 
yond the  limits  of  the  state  within 
which  he  is  to  answer,  but  it  is  un- 
wise and  imprudent  to  do  so;  and  if 
any  evil  ensue,  they  must  bear  the 
burden  of  the  consequences,  and  can- 
not cast  them  upon  the  obligee.'' 

I/I.  Termination  of  right  to  9urrend€fr, 

The  general  rule  seems  to  be  that 
bail  may  surrender  the  principal,  and 
thereby  exonerate  themselves,  at  any 
time  before  the  entry  of  final  judg- 
ment in  a  proceeding  to  enforce  their 
liability. 

Colorado^ — Scott  v.  People  (report- 
ed herewith)  ante,  176. 

Georgia.— Smith  v.  State  (1855)  17 
Ga.  462. 

Ulinois.— Weese  v.  People  (1858)  19 
111.  643. 

Indiana. — Lorance  v.  State  (1848) 
1  Ind.  359 ;  State  ex  rel.  Smith  v.  Smith 
(1917)  —  Ind.  App.  — ,  117  N.  E.  553. 

Missouri.— State  v.  Taylor  (1896) 
136  Mo.  462,  87  S.  W.  1121;  State  v. 
Green  (1915)  263  Mo.  637,  178  S.  W. 
678. 

New  Mexico.— State  v.  Riley  (1916) 
21  N.  M.  450,  155  Pac.  720. 

North  Carolina. — State  v.  Lingerfelt 
(1891)  109  N.  C.  775,  14  L.R.A.  605,  14 
S.  E.  75. 

In   Watson   ▼.  Bancroft    (1849)    4 
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Strobh.  L,  (S.  C.)  218,  it  was  said:  "It 
is  now  fully  settled  that  the  bail  may 
surrender  their  principal  at  any  time 
before  the  end  of  the  term  to  which 
the  sci.  fa.  on  the  bail  bond  is  return- 
able. Formerly  the  surrender  was  re- 
srarded  ex  gratia  or  as  a  favor  granted 
by  the  court,  but  is  now  so  indisputa- 
bly established  as  to  be  consid^ed  a 
matter  of  right.  In  this  case  the  sur- 
render was  made  within  the  time  and 
by  the  leave  of  the  court  The  only 
question  made  is  whether  the  court 
under  these  circumstances  ought  to 
have  ordered  that  all  further  proceed- 
ings on  the  sci.  fa.  should  be  stayed, 
on  the  payment  of  costs  which  had 
accrued.  The  bail  stipulate  for  noth- 
ing else  but  that  the  principal  shall 
be  put  back  in  the  possession  of  the 
sheriff  out  of  whose  custody  he  has 
been  taken.  When  this  is  done,  they 
are  discharged  from  any  legal  liability, 
and  why  should  a  causeless  action  be 
continued,  and  the  bail  put  to  the  ex- 
pense of  pleading  to  and  defending 
themselves  against  an  action  mani- 
festly without  anything  remaining  to 
support  it?" 

In  Smith  v.  State  (1865)  17  6a.  4G2, 
the  court  said :  "We  are  all,  as  a 
court,  familiar  with  the  practice 
which  allows  a  security,  upon  a  recog- 
nizance, to  discharge  himself  at  any 
time  before  final  judgment,  by  sur- 
rendering the  prisoner  and  paying  the 
costs  of  scire  facias.  We  were  of  the 
opinion  that  there  was  some  statute  on 
this  subject,  but  have  not  been  able 
to  find  it.  The  practice  may  be  of 
common-law  origin.  At  all  events,  it 
is  a  reasonable  practice,  .  .  .  and 
a  just  one,  as  applicable  to  this  par- 
ticular case." 

The  entry  of  a  conditional  judgment 
of  forfeiture  does  not  terminate  the 
right  of  the  sureties  to  surrender  the 
principal.  Bearden  v.  State  (1889) 
89  Ala.  21,  7  So.  755 ;  State  v.  Linger- 
felt  (N.  C.)  supra. 

In  Com.  V.  Johnson  (1849)  3  Gush. 
(Mass.)  454,  it  was  held  that  the  bail 
of  one  charged  with  a  crime  cannot 
exonerate  themselves  by  surrendering 
him  after  the  recognizance  has  been 
forfeited  of  record,  the  court  saying: 
"It  was  then  manifestly  too  late. for 


the  surety  to  save  his  liability  by  a 
surrender  of  the  principal.  The  time 
for  the  surrender  was  past;  the  record 
of  the  forfeiture  of  the  recognizance 
was  made  up ;  and  the  consequent  lia- 
bility of  the  surety  was  fixed.  At  this 
0tage  of  the  proceedings,  there  is  no 
provision  of  law  by  which  the  surety,, 
as  a  matter  of  right,  can  discharge 
himself  from  liability  by  a  surrender 
of  the  principal,  though  the  court  may^ 
have  power  to  receive  a  surrender,  and 
to  remit  the  praalty  in  whole  or  in 
part;  but  that  is  wholly  a  matter  of 
discretion,  and  recognizes  no  right  to 
nuike  a  surrender  after  a  forfeiture.'^ 

In  Scott  v.  Pbople  (reported  here- 
with) a  decision  was  rendered  in  an 
action  against  the  sureties,  but  the 
entry  of  judgment  was  stayed  for  ten 
days  to  permit  a  motion  for  a  new 
trial.  Before  the  entry  of  judgment 
the  principal  was  surrendered.  It 
was  held  that  the  sureties  were  ex- 
onerated. 

In  State  v.  Anderson  (1903)  11^ 
Iowa,  711,  94  N.  W.  208,  it  was  said 
that  the  right  to  surrender  "becomes 
perfect  the  moment  the  bond  is  ac- 
cepted and  the  defendant  discharged 
from  custody,  and  continues  until  a 
forfeiture  of  the  undertaking  has  been 
declared  or  the  conditions  of  the  bond 
have  been  performed." 

In  Huston  v.  People  (1898)  12  Cola. 
App.  271,  55  Pac.  262,  a  surrender 
made  before  the  return  day  of  a  scire 
facias  on  the  bond  was  held  to  exoner- 
ate the  sureties. 

In  Milner  v.  Petit  (1701)  1  Ld. 
Raym.  720,  91  Sag.  Reprint,  1380,  the 
court  announced  a  rule  that  ''if  the 
plaintiff  in  the  original  action  brings 
debt  against  the  bail  upon  their  recog- 
nizance, the  bail  shall  have  eight  days 
after  the  return  of  the  writ  to  render 
the  principal ;  and  if  there  be  but  four 
days  in  the  term  after  the  return  of 
the  writ,  he  shall  have  four  days  in 
the  following  term." 

In  United  States  v.  Robinson  (1907) 
85  C.  G.  A.  520,  158  Fed.  410,  it  was 
held  that  the  surrender  must  be  made 
before  the  end  of  the  term  at  which 
the  recognizance  is  declared  tp  be 
forfeited. 

If  the  principal  is  surrendered  be- 
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fore  the  entry  of  final  jucLgnient  on  the 
bond,  the  right  of  the  bail  to  exonera- 
tion is  not  affected  by  the  fact  that 
during  the  absence  of  the  principal  a 
witness  has  left  the  jurisdiction,  so 
that  the  prosecuting  attorney  is  com- 
pelled to  dismiss  the  prosecution  for 
lack  of  evidence.  State  v.  Green 
(1916)  26S  Mo.  637,  173  S.  W.  673. 

In  Flemming  v.  Shockley  (1910)  8 
Ga.  App.  229,  68  S.  £.  1013,  it  was 
held,  in  an  action  by  the  surety  to 
charge  the  principal  with  the  expense 
of  making  the  surrender,  that  a  surety 
on  a  bail  bond  does  not  have  to  wait 
until  the  bond  is  finally  forfeited  be- 
fore he  surrenders  his  principal. 

In  Louisiana,  by  statute,  the  bail 
must  surrender  the  principal  within 
five  days  after  the  rendition  of  a  judg« 
ment  of  forfeiture  on  the  bail  bond, 
and  a  surrender  after  that  date  does 
^ot  exonerate  him.  State  v.  Farron 
(1849)  4  La.  Ann.  275;  State  v.  Mar- 
tin  (1897)  49  La.  Ann.  752,  22  So.  224; 
State  V.  Johnson  (1913)  132  La.  11,  60 
So.  702.  In  State  v.  Williams  (1885) 
37  La.  Ann.  200,  it  was  held  that  a  sur« 
render  at  the  term  at  which  the  for* 
feiture  was  declared  exonerated  the 
sureties. 

By  statute  in  Kentucky,  if  the  prin- 
cipal is  surrendered  before  the  entry 
of  final  judgment  against  the  bail  the 
court  may,  in  its  discretion,  exonerate 
them.  See  Com.  v.  Coleman  (1859)  2 
Met.  (Ky.)  382;  Combs  v.  Com.  (1898) 
103  Ky.  386,  45  S.  W.  359;  Com.  v. 
Hillis  (1906)  29  Ky.  L.  Rep.  1063,  96 
S'.  W.  873.  In  Fortney  v.  Com.  (1910) 
140  Ky.  545, 131  S.  W.  383,  it  was  said: 
"The  discretion  which  is  conferred 
upon  the  court  by  the  section  is  a  judi- 
cial discretion,  and  not  an  arbitrary 
one.  But  its  exercise  will  not  be  con- 
trolled unless  palpably  abused.  Com. 
V.  Davidson  (1866)  1  Bush  (Ky.)  133; 
Yarbrough  v.  Com.  (1889)  89  Ky.  151, 
26  Am.  St.  Rep.  524, 12  S.  W.  143.  Yet 
the  statute  must  be  administered  in 
such  a  manner  as  to  elf  ectuate  its  pur-  , 
poses.  The  purpose  of  requiring  bail  ] 
bonds  is  not  to  enrich  the  treasury, . 
but  to  secure  the  administration  of  - 
justice.  The  purpose  of  the  statute 
in  allowing  a  remission  of  the  whole 
or  a  part  of  the  sum  specified  in  the 


bond,  where  the  defendant  is  sur- 
rendered or  arrested  before  judgment 
is'  entered  against  the  bail,  is  to  se* 
cure  the  defendant's  being  arrested 
and  brought  to  justice.  The  bail  has 
this  means  of  protecting  himself,  and 
an  incentive  is  offered  to  him  to  se- 
cure the  arrest  of  the  defendant. 
Thus,  justice  is  not  defeated  by  the 
criminal's  flight,  and  while  the  trial 
may  be  delayed,  the  criminal  does  not 
escape.  The  primary  object  of  the  law 
is  to  punish  the  criminal.  The  bond 
is  allowed  to  be  given  for  the  con- 
venience of  a  person  not  yet  proved 
to  be  guilty,  and  to  protect  the  state 
against  the  expense  of  keeping  such 
persons  in  jail.  When  the  criminal 
has  been  arrested  promptly,  as  in  this 
case,  it  would  entirely  defeat  the  pur- 
pose of  the  statute  if  no  part  of  the 
penalty  of  the  bail  bond  is  remitted; 
for  if  this  may  be  done,  no  inducement 
will  be  held  out  to  the  bail  to  have  the 
defendant  arrested  and  brought  to  jus* 
tice,  and  it  was  this  that  the  statute 
was  aimed  to  secure."  In  Husbands 
V.  Com.  (1911)  143  Ky.  290,  136  S.  W. 
632,  it  appeared  that  the  state's  attor* 
ney  had  given  the  principal  permis- 
sion to  leave  the  state.  The  court  al- 
lowed six  months  to  the  bail  within 
which  to  find  and  surrender  him,  say- 
ing: ''The  circuit  court,  when  it  was 
made  to  appear  that  the  party  had 
been,  in  fact,  misled  by  the  common- 
wealth's attorney,  and  that  this  was 
the  cause  of  the  accused  not  appear- 
ing, should  have  given  the  bail  a  rea- 
sonable opportunity  to  produce  the  ac- 
cused, and  his  failure  to  do  so,  under 
all  the  circumstances,  was  an  abuse 
of  discretion." 

IV,  Sufficiency  of  surrender, 
a.  In  general. 

It  has  been  held  that,  where  a  stat- 
ute prescribes  the  manner  in  which 
the  principal  in  a  bail  bond  shall  be 
surrendered  by  his  sureties,  the  statu- 
tory method  must  be  strictly  followed 
to  exonerate  the  sureties.  Edwards  v. 
State  (1913)  39  Okia.  605,  136  Pac. 
677;  Woodring  v.  State  (1908)  53  Tex. 
Crim.  Rep.  17,  108  S.  W.  371.  And  see 
the  dictum  in  Cameron  v.  Burger 
(1911)  60  Or.  458,  120  Pac.  10. 
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In  Roberts  ▼.  State  (1878)  4  Tex. 
App.  129,  the  court,  after  stating  the 
terms  of  the  statute,  said :  ''These  are 
the  modes,  and  the  only  ones  known  to 
our  law.  The  procedure  is  fully  and 
explicitly  stated  in  the  articles  2741 
to  2750,  inclusive,  and,  according  to 
our  construction,  must  be  pursued 
strictly." 

In  Edwards  v.  State  (Okla.)  supra, 
it  was  held  that  where  the  statute  pro- 
vides for  certain  record  entries  a  sur- 
render may  not  be  proved  by  parol. 

In  United  States  v.  Stevens  (1883) 
16  Fed.  101,  it  was  held  that  a  com- 
pliance with  the  statute  requiring  an 
exoneration  to  be  indorsed  on  the  bond 
was  essential,  the  court  saying:  ''It 
is  a  statutory  rule  of  evidence,  de- 
claratory, however,  of  the  general  law, 
and  founded  in  a  wise  policy,  analo* 
gous  to  that  of  the  Statute  of  Frauds^ 
that  the  only  evidence  of  the  dis- 
charge of  the  sureties  in  bail  shall  be 
the  entry  by  competent  authority  of 
the  exoneretur  on  the  record  or  the 
bailpiece,  or  a  copy  or  them,  as  the 
case  may  be.  And  it  is  sufficient  reply 
to  the  very  able  argument  of  counsel 
for  the  defendants  that  the  fact  of 
death  of  the  principal,  his  imprison- 
ment, or  other  such  excuse,  may  bet 
shown  by  parol  in  defense  on  a  proper 
plea  that,  as  to  the  defense  in  this 
case,  the  statute  imposes  another  rule, 
however  it  may  be  in  those  mentioned 
by  counsel.  The  fact  of  the  surrender 
may  be  the  essential  act,  as  counsel 
says,  to  effectuate  the  discharge;  but 
the  only  legal  evidence  of  it,  under 
this  statute,  is  the  entry.  Again,  the 
answer  to  the  argument  that  there  is 
no  fault  of  the  sureties,  but  only  of  the 
judge  or  other  officer  receiving  the 
surrender  to  make  the  entry,  for  which 
the  sureties  should  not  suffer  .after  a 
surrender,  is  obvious.  The  fault  is 
that  of  the  sureties.  The  officer  may 
be  at  fault  and  negligent  in  failing  to 
perform  the  ministerial  duty  of  mak- 
ing the  entry  of  the  judicial  act  in  or- 
dering the  discharge  of  the  sureties; 
and,  possibly,  under  some  circum- 
stances, the  officer  may  be  liable  to  an 
action  for  such  negligence,  if  the  con- 
tributory negligence  of  the  surety 
himself  be  no  defense.    But  clearly  it 


is  the  duty  of  all  parties,  or  their  at- 
torneys, to  see  to  it  that,  in  all  cases, 
the  clerk  or  other  ministerial  officer 
shall  make  the  proper  entries  on  the 
record  authorized  by  the  judicial  judg- 
ment, and  it  is  their  fault  if  they  do 
not  give  this  matter  their  attention." 

In  State  v.  Tieman  (1874)  39  Iowa, 
474,  the  statute  under  consideration 
provided  as  follows:  '*At  any  time 
before  the  forfeiture  of  their  under- 
taking, the  bail  may  surrender  the  de- 
fendant in  their  exoneration,  or  he 
may  surrender  himself  to  the  officer 
to  whose  custody  he  was  committed 
at  the  time  of  giving  bail,  in  the  fol- 
lowing manner:  1.  A  certified  copy  of 
the  undertaking  of  bail  must  be  deliv- 
ered to  the  officer,  who  shall  detain 
the  defendant  in  his  custody  thereon 
as  upon  a  commitment,  and  must,  by 
a  certificate  in  writing,  acknowledge 
the  surrender.  2.  Upon  the  undertak- 
ing and  the  certificate  of  the  officer, 
the  district  court  in  which  the  indict- 
ment is  pending,  or  was  tried,  at  the 
next  term  after  the  surrender,  or, 
if  during  term  time  at  the  same 
term,  and  upon  three  clear  day's 
notice  thereof  to  the  district  attorney, 
with  a  copy  of  the  undertaking  and 
certificate,  may  order  the  bail  to  be 
exonerated."  Construing  that  stat- 
ute, the  court  said:  "The  sheriff 
would  have  no  authority  to  take  or 
receive  the  defendant  again  into  his 
custody,  unless  delivered  to  him  in  the 
manner  pointed  out  in  the  statute,  or 
unless  delivered  to  him  or  placed  in 
his  custody  in  the  presence  of,  and 
with  the  knowledge  and  sanction  or  by 
order  of,  the  magistrate,  for,  the  under- 
taking being  duly  executed  and  ac- 
cepted, the  defendant  was  entitled  to 
freedom  from  arrest  except  in  a  legal 
manner.  In  the  offer  made  it  was  not 
proposed  to  show  that  the  magistrate 
ordered  the  sheriff  to  receive  Corville 
into  his  custody  from  the  surety,  or 
that  he  had  any  knowledge  whatever 
that  the  surety  had  or  intended  to  sur- 
render him  into  the  custody  of  the 
sheriff." 

But  in  State  v.  Lambert  (1898)  44 
W.  Va.  808,  28  S.  E.  930,  it  was  held 
that  the  failure  of  the  justice  to  whom 
a  surrender  is  made  to  give  a  certifi- 
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cftte  of  the  fact  does  not  impair  the 
effectiveness  of  the  surrender. 

In  State  v.  Mudd  (1911)  232  Mo. 
664,  134  S.  W.  562,  it  was  held  that  an 
actual  surrender  of  the  principal  to 
the  sheriff  by  the  sureties  was  a  suffi- 
cient compliance  with  the  statute,  al- 
thou^rh  the  latter  did  not,  at  the  time 
of  the  surrender,  deliver  a  certified 
copy  of  the  recognizance  to  the  sheriff, 
as  the  statute  required. 

To  constitute  a  valid  surrender  the 
l)rincipal  must  actually  be  delivered 
into  custody.  Thus,  an  offer  to  the 
•court  to  surrender  the  principal,  made 
^when  the  latter  is  not  in  court  or  in 
custody,  is  unavailing.  Bonner  v. 
Com.  (1905)  27  Ky.  L.  Rep.  652,  85 
5.  W.  1196. 

In  Woodring  v.  State  (1908)  53  Tex. 
Crim.  Rep.  17,  108  S.  W.  371,  the  court 
held  that  the  statute  contemplated  a 
manual  delivery  of  the  principal  by 
the  sureties  to  the  sheriff.  In  this 
case  it  appeared  that  the  sureties  told 
the  sheriff  that  they  wished  to  surren- 
der their  principal.  The  parties  made 
an  arrangement  to  meet  at  a  certain 
place.  The  sheriff  appeared  and  so 
did  the  principal,  but  not  the  sureties. 
The  sheriff  informed  the  principal  of 
his  bondsmen's  intent  and  issued  to 
liim  a  new  bond  with  instructions  to 
procure  new  bondsmen,  which  the  lat- 
ter never  did.  It  was  held  that  there 
was  no  surrender  here  within  the  pur- 
port of  the  Texas  statute.  The  court 
said :  'The  laws  of  this  state  provide 
l>ut  two  modes  in  which  bail  can  ef- 
fect a  surrender  of  their  principal: 
one  mode  being  by  surrendering  him 
into  the  custody  of  the  sheriff  of  the 
county  where  he  is  prosecuted ;  and  the 
other,  by  making  i^davit  of  a  desire 
to  surrender  him,  and  thereby  obtain- 
ing an  order  for  his  arrest.  A  strict 
'Compliance  with  one  or  the  other  of  . 
the  modes  above  indicated  is  neces- 
sary to  a  valid  surrender." 

So,  in  Stete  v.  Rollins  (1875)  52 
Ind.  168,  it  appeared  that  the  prin- 
cipal fled  and  the  bail  made  no  effort 
t#  retake  him.  The  sheriff  pursued 
and  arrested  him  and  placed  him  in 
jail.  The  bail  again  went  on  his  bond 
and  then  immediately  surrendered 
liim.  It  was  held  that  the  surrender 
3  A.L.R.— 13. 


prevented  a  judgment  of  forfeiture 
on  the  first  bond.  The  court  said: 
"It  is  argued  that  the  above  statute 
was  intended  to  relieve  the  surety 
where  the  principal  had  run  away 
against  his  consent,  and  where  he  had 
made  an  honest  effort  to  secure  the 
return  of  the  principal.  We  do  not 
think  such  a  construction  can  be 
placed  upon  the  statute.  It  is  not  so 
expressed,  nor  is  there  ansrthing  to 
show  such  a  legislative  intent.  The 
language  is  broad  and  express.  The 
bail,  at  any  time  before  final  judg-' 
ment  against  him  upon  a  forfeited 
recognizancef  may  surrender  his  prin- 
cipal in  open  court  or  to  the  sheriff, 
and,  upon  the  pajonent  of  costs,  shall 
be  discharged.  The  bail  had  the  right 
to  take  out  a  bailpiece  and  arrest  the 
principal  in  any  county  in  the  state. 
Turner  v.  Wilson  (1875)  49  Ind.  681. 
The  state  had  a  right  to  rearrest  the 
principal.  We  think  it  can  make  no 
difference  how  the  principal  was  pro- 
duced in  court.  If  he  was  produced 
by  the  bail  and  costs  paid  before  final 
judgment,  the  surety  was  entitled  to 
be  discharged." 

If  the  sheriff,  at  the  request  of  the 
bail,  proceeds  to  ailrest  the  princi- 
pal, it  constitutes  a  valid  surrender, 
though  he  is  not  bound  to  undertake 
the  making  of  the  arrest  and  may  re- 
quire the  sureties  to  bring  the  prin- 
cipal in.  Sternberg  v.  SUte  (1883)  42 
Ark.  127. 

Where  the  principal  is  arrested  on 
another  charge  and  is  in  the  custody 
of  the  officer  to  whom  a  surrender 
should  be  made,  it  is  sufficient  to  ex- 
onerate the  sureties.  Huston  v.  Peo- 
ple (1898)  12  Colo.  App.  271,  55  Pac. 
262,  wherein  the  court  said:  "Coun- 
sel for  the  people  contend,  however, 
that  there  was  no  such  delivery  to  the 
sheriff  as  is  required  by  the  statute. 
The  accused  was,  on  the  14th  of  De- 
cember, in  the  custody  of  the  sheriff 
in  the  county  jail,  the  place  where  the 
statute  said  he  should  be  in  order  to 
entitle  the  sureties  to  be  discharged. 
What  more,  then,  could  the  sureties  do 
than  make  a  formal  surrender  t  They 
had  no  authority  to  take  him  out  of 
jail  and  deliver  him  back  to  the  sher- 
iff, even  if  such  an  idle  and  useless 
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ceremony  should  have  been  neces- 
sary." Compare  State  v.  Warwick 
(1891)  8  Ind.  App.  508,  29  N.  E.  1142, 
wherein  it  was  held  that  the  arrest  of 
the  principal  by  the  sheriff  after  the 
forfeiture  of  the  bond  did  not  release 
the  sureties. 

In  McKinney  v.  Com.  (1881)  3  Ky. 
L.  Rep.  465;  it  was  held  that  a  delivery 
to  the  jailer  so  as  to  exonerate  the  bail 
must  be  such  as  to  give  the  jailer  do- 
minion over  the  accused,  and  this  can 
ordinarily  be  done  only  by  putting  the 
accused  in  the  apartment  of  the  jail 
where  prisoners  are  usually  confined. 
In  Com.  V.  Clark  (1886)  7  Ky.  L.  Rep. 
828,  it  was  held  that  a  jailer  cannot 
be  required  to  receive  from  the  surety 
in  a  bail  bond  the  surrender  of  the 
defendant  at  any  other  place  than  the 
jail;  yet  if  he  does  accept  such  sur- 
render elsewhere  the  surety  will  be 
exonerated.  But  the  jailer  being  a 
peace  officer,  and  the  surety  having 
the  right  to  command  his  services  as 
such  in  arresting  the  defendant, 
whether  he  held  the  prisoner  after  the 
arrest  as  jailer  or  as  a  peace  officer  is 
a  fact  to  be  settled  by  the  evidence. 

In  Berkstresser  v.  Com.  (1889)  127 
Pa,  15,  17  Atl.  680,  a  plea  reciting  that 
the  bail  produced  the  principal  in  open 
court  and  petitioned  the  court  to  re- 
ceive a  surrender,  on  wh^ch  petition 
the  court  refused  to  act,  and  that  the 
sheriff  was  then  and  there  present, 
was  held  not  to  show  a  surrender  to 
the  sheriff. 

In  People  v.  Robb  (1894)  98  Mich. 
397,  57  N.  W.  257r  the  facts  and  the 
conclusion  of  the  court  were  stated 
as  follows:  "Levi  Lister  was  acting 
as  deputy  sheriff  at  the  time  the  bail 
was  estreated,  and  at  the  time  Robb 
was  in  court,  and  sentenced  for  the 
offense  of  keeping  a  house  of  ill  fame. 
The  defendants  offered  to  show  that 
one  of  the  sureties  on  the  bond  re- 
quested Louis  Hosbein,  another  depu- 
ty sheriff,  to  take  Robb  into  custody 
whenever  he  interposed  a  plea  of  not 
guilty  to  the  charge  for  which  he  is 
recognized  in  this  case,  and  that  this 
request  was  communicated  to  Mr. 
Lister.  The  court  excluded  this  testi- 
mony. We  are  cited  to  no  case,  nor 
have  we  been  able  to  find  one,  in  which 


it  has  been  held  that  this  is  a  sufficient 
surrender.  There  are  cases,  it  is  true,, 
in  which  it  is  held  that  a  surrender 
to  the  sheriff,  accompanied  by  a  cer- 
tified copy  of  the  recognizance,  may 
be  made,  but  these  cases  usually  de- 
pended upon  statute.  Our  statute  has 
made  ample  provision  by  §  9488,  How. 
Stat.,  which  provides  for  the  issue  of 
a  mittimus,  and  the  delivery  of  the 
process,  with  the  body  of  the  princi- 
pal, to  the  sheriff.  But  until  there  is 
such  delivery,  accompanied  by  proc- 
ess, or  the  order  of  some  court  au- 
thorizing the  detention  of  the  princi- 
pal, the  sheriff  could  not  justify  a  de- 
tention upon  the  mere  oral  direction 
of  the  surety,  except  as  the  agent  of 
the  surety." 

In  Perkins  v.  Terrell  (1907)  1  6a. 
App.  250,  58  S.  E.  133,  a  record  recital 
that  the  principal  was  "produced*'  by 
the  sureties  was  held  not  to  be  suffi- 
cient to  show  that  he  was  "surren- 
dered," the  court  saying  that  a  sur- 
render "into  custody"  must  appear. 

In  Du  Laurence  v.  State  (1909)  31 
Ohio  G.  C.  418,  it  was  held  by  a  divided 
court  that  mere  bodily  delivery  of  a 
principal  by  a  surety  in  open  court  is 
not  a  sufficient  surrender  unless  ac- 
cepted by  the  court. 

The  fact  that  the  principal  attends 
at  the  beginning  of  his  trial,  no  offer 
to  surrender  him  into  custody  being- 
made  by  the  bail,  is  not  Sufficient.  Lee 
V.  State  (1875)  51  Miss.  665,  wherein 
the  court  said:  'The  record  shows 
that  the  accused  was  not  surrendered 
by  his  sureties,  either  to  the  court  or 
to  the  sheriff.  He  was  present  on  his- 
trial,  but  in  the  custody  of  his  sure- 
ties, who,  according  to  the  Code  and 
the  terms  of  their  undertaking,  were 
his  keepers  until  he  was  duly  surren^ 
dered  by  them,  or  he  was  discharged 
by  due  course  of  law.  The  mere  pres- 
ence of  the  accused  for  trial  was  not 
a  surrender ;  nor  had  his  arraignment 
and  trial  this  effect." 
'  A  statute  of  Louisiana  (Rev.  Stat» 
§  1033)  provides  as  follows:  "Any 
surety  may  be  relieved  from  respon- 
sibility by  making  a  formal  surrender 
of  the  defendant  or  party  accused  in 
open  court,  or  within  the  four  walla 
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of  the  prison  of  the  parish,  and  not 
otherwise*" 

In  State  v.  Miller  (1902)  109  La.  27,  ; 
33  So.  57,  it  was  held  that  the  man-  ; 
ner  of  surrender  provided  by  the  stat-  : 
ate  must  be  strictly  followed.  In  that 
case  it  appeared  that  the  principal 
failed  to  appear  when  the  case  was 
called.  A  bench  warrant  was  issued  , 
against  him  and  given  to  the  parish 
sheriff.  While  the  sheriff  was  looking 
for  him  one  of  the  sureties  learned 
that  he  was  in  New  Orleans.  The 
surety  went  there  and  found  the  prin- 
cipal and  had  him  arrested.  The  sher- 
iff also  went  to  New  Orleans,  think- 
ing that  he  might  find  the  principal 
there,  but  he  did  not  know  that  he 
was  there.  On  his  arrival  the  sure^ 
turned  over  the  prisoner  to  him,  and 
the  sheriff  placed  him  in  jail.  It  was 
held  that  the  surety  did  not  surrender 
the  principal  in  the  manner  prescribed 
by  the  statute.  The  court  said :  'The 
accused  was  not  surrendered  by  his 
surety  to  the  sheriff  or  his  deputy  in 
open  court,  nor  did  he  surrender  him 
within  the  four  walls  of  the  prison. 
The  surrender,  if  formally  made,  took 
place  in  the  parish  of  New  Orleans. 
The  subsequent  placing  in  Jail  of  the 
accused  was  not  the  act  of  the  surety, 
but  of  the  sheriff.  The  statute,  after 
setting  out  the  precise  circumstances 
under  which  the  surety  is  entitled,  by 
a  surrender  of  the  accused,  to  a  dis- 
charge, declares  that  it  must  be  made 
under  those  specified  circumstances.'' 

In  State  v.  McMichael  (1898)  50  La. 
Ann.  428,  23  So.  992,  it  appeared  that 
the  principal  failed  to  appear  at  the 
call  of  the  case.  A  short  time  after 
the  term  of  the  court  for  which  the 
case  was  marked  for  trial,  the  sure- 
ties appeared  before  the  sheriff  of  the 
parish  and  stated  that  **they  were  pre- 
pared to  produce  the  principal."  It 
was  held  that  their  bare  statement  was 
not  such  a  ''formal  surrender"  as  was 
intended  by  the  statute. 

In  State  v.  Martel  (1842)  3  Rob. 
(La.)  22,  it  appeared  that  the  prin- 
cipal, while  the  jury  were  deliberating 
on  his  case,  forcibly  made  his  escape 
from  the  court  room.  Thereafter  a 
judgment  on  the  bail  bend  was  entered 
against  him   and  his   sureties.     The 


latter  contended  that  tiie  judgment 
should  be  set  aside  because  the  prin- 
cipal escaped  from  the  custody  of  the 
law.  But  the  court  held  that  they 
were  liable,  as  they  had  not  made  a 
formal  surrender  of  their  principal. 

In  State  v.  Reames  (1914)  136  La. 
48,  66  So.  393,  it  was  held  that  the 
surrender  of  the  principal  to  a  deputy 
sheriff  at  a  place  30  miles  from  the 
courthouse  was  not  a  compliance  with 
the  statute.  But  in  State  v.  Trahan 
(1879)  31  La.  Ann.  716,  it  aippeared 
that  the  defendant  was  indicted  for 
murder,  and  after  a  disagreement  of 
the  jury  in  his  trial  he  was  released 
on  bail.  Pending  a  second  trial  he 
was  convicted  of  another  offense  and 
placed  in  jail.  While  in  jail  one  of  his 
sureties  on  the  first  bail  bond  told 
the  sheriff  that  he  wished  to  surren- 
der the  defendant.  The  shmff  said 
that  "it  was  all  right,  and  that  he 
would  cancel  the  bond."  The  sheriff 
then  told  the  principal  that  bis  sure- 
ties had  surrendered  him,  and  later 
indorsed  the  bonds  as  follows:  "I 
hereby  ceitifjr  that  Richard  Leblanc, 
one  of  the  bondsmen  of  Voorhies  Tra- 
han on  the  reverse  hereof,  has  thiis 
day  surrendered  the  said  V.  Trahan 
to  me  within  the  four  walls  of  the  jail 
of  the  parish.  June  11,  1879^  6.  B. 
Shaw,  Shff.''  A  few  days  later  the 
defendant  escaped  from  jail.  The 
state's  attorney  proceeded  to  have  the 
bond  declared  forfeited  and  to  obtain 
a  judgment  thereon.  The  sureties 
contended  that  they  were  not  liable  as 
they  had  surrendered  their  principal,, 
but  the  trial  court  gave  judgment 
against  them  as  well  as  against  the 
principal.  On  appeal,  the  judgment 
as  to  the  former  was  set  aside.  The 
court  said:  "If  bail  are  not  entitled 
to  an  exoneretur  upon  such  surrender 
as  this,  then  it  would  be  necessaxy  to 
hold  that  they  must  go  through  the 
dumb  show  of  getting  the  sheriff  to 
lead  the  prisoner  out  of  his  cell  only 
that  the  bail  might  instantly  lead  him 
back  into  it,  and  there  deliver  him. 
What  we  are  now  holding  was  fore- 
shadowed in  State  v.  Frith  (1889)  14 
La.  191,  where  it  was  said  the  bail 
might  have  been  exonerated  by  a  for- 
mal declaration  to  the  sheriff,  while 
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the  principal  was  in  actual  custody, 
that  they  wished  to  surrender  him.  In 
this  case,  not  only  was  the  declara- 
tion made  and  taken  cognizance  of  by 
the  sheriff^  but  he  executed  a  formal 
release,  and  the  surrender  was  com- 
plete. The  surrender  was  made  by 
one  only  of  the  sureties,  but  a  release 
of  one  inures  to  the  benefit  of  all. 
State  V.  Doyal  (1857)  12  La.  Ann.  653. 
All  of  them  have  appealed.  It  is  or- 
dered and  decreed  that  the  judjgnnaent 
of  the  lower  court  is  avoided  and  re- 
versed, and  that  there  be  now  judg- 
ment in  favor  of  the  defendants,  sure- 
ties, releasing  them  from  their  obliga- 
tion and  for  their  costs  in  both 
courts." 

In  State  v.  Frith  (La.)  supra,  the 
defendant  gave  a  bail  bond  with  sure- 
ties. Thereafter,  and  while  at  large 
under  the  bail  bond,  he  was  arrested 
and  placed  in  jail  for  another  crime. 
The  sureties  contended  that  his  being 
in  custody  exonerated  them.  But  the 
court  held  that  under  the  Louisiana 
statute  they  were  bound  to  make  a 
formal  surrender  of  their  principal. 
The  court  said :  "The  bail  are  not  en- 
titled to  an  exoneretur  in  this  case, 
because  they  have  made  no  formal 
surrender.  The  principal  being  con- 
fined or  imprisoned  for  an  offense  not 
bailable  did  not  prevent  a  formal  sur- 
render, which  might  have  been  made. 
The  principal  being  in  the  custody  of 
the  sheriff,  by  a  formal  declaration  to 
that  officer  that  the  bail  wished  to  sur- 
render him,  and  did  not  consider  them- 
selves any  longer  bound  for  his  ap- 
pearance, they  might  have  been  ex- 
onerated.'^ 

5.  To  wham  made* 

'It  may  be  laid  down  as  a  general 
rule  that  the  surrender  should  be 
made  to  an  officer  authorized  to  ad- 
mit to  bail  or  to  commit  to  jail.''  Kel- 
logg V.  State  (1870)  43  Miss.  57.  See 
to  the  same  effect.  People  v.  Robb 
(Mich.)  supra;  State  v.  Le  Cerf 
(1829)  1  Bail.  L.  (S.  C)  410. 

It  seems  that  at  common  law  a  de- 
livery to  the  sheriff  was  not  author- 
ized. House  V.  Anniston  (1912)  5  Ala. 
App.  357,  59  So.  686.  Statutes  in  many 
states,  however,   provide   specifically 


for  a  surrender  to  the  sheriff.  In  Rob- 
erts V.  State  (1878)  4  Tex.  App.  129, 
under  a  statute  authorizing  a  surren- 
der "into  the  custody  of  the  sheriff," 
the  court  said:  "No  officer  save  the 
sheriff  can  receive  the  accused  from 
the  hands  of  the  bail  when  the  surren- 
der is  proposed  to  be  made  by  them  of 
his  person.  This  is  an  authority 
which  the  law  has  not  conferred  upon 
constables  or  any  other  officer." 

It  has  been  held  that  where  a  sur- 
render to  the  sheriff  is  authorized  the 
surrender  may  be  made  to  his  deputy. 
Carter  v.  State  (1884)  43  Ark.  132; 
Ward  V.  Colquitt  (1879)   62  Ga.  267. 

In  Carter  v.  State  (Ark.)  supra,  it 
appeared  that  while  the  principal  was 
out  on  bail  the  surety  delivered  him 
to  a  deputy  sheriff.  The  sheriff  had 
been  elected  to  a  term  of  office,  and 
then  re-elected,  but  had  not  received 
his  .commission  on  the  re-election  until 
after  the  delivery  of  the  principal.  It 
further  appeared  that  the  sheriff  had 
not  reappointed  his  deputy  at  the  time 
of  the  delivery.  Holding,  in  an  action 
on  the  bond,  that  the  deputy  sheriff 
had  authority  to  accept  the  surrender 
of  the  principal,  the  court  said :  "The 
receipt  for  the  prisoner  was  in  the 
sheriff's  own  name,  by  deputy,  and 
there  is  nothing  to  indicate  that  he 
had  ever  repudiated  his  former  depu- 
ty's action.  It  is  most  probable  that 
neither  the  surety  nor  the  deputy 
knew,  at  that  time,  that  the  sheriff 
had  qualified  under  his  new  term  on 
the  day  before.  He  had  not  then  re- 
ceived his  commission.  Everything 
seemed  to  have  been  done  regularly, 
in  the  utmost  good  faith,  with  the  in- 
tention of  complying  with  the  law,  and 
with  no  appearance  of  collusion  on  the 
part  of  the  surety  with  the  subsequent 
escape  of  the  prisoner." 

But  in  State  v.  Le  Cerf  (1829)  1 
Bail.  L.  (S.  C.)  410,  it  was  held  that, 
while  a  surrender  to  the  sheriff  might 
be  valid,  a  delivery  of  the  principal 
by  his  sureties  to  a  deputy  sheriff  was 
invalid.  And  see  to  the  same  effect 
People  V.  Robb  (Mich.)  supra,  where- 
in it  was  said  that  the  surrender  must 
be  to  an  officer  who  may  commit  the 
principal  to  jail. 

Where  the  surrender  is  made  to  an 
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oiBcer  not  entitled  to  receive  it^  as 
where  it  is  made  to  the  jailer,  and  not 
to  the  coUrt,  the  officer  holds  the  prin- 
cipal for  the  sureties.  Com.  v.  Bron- 
son  (1853)  14  B.  Mon.  (Ky.)  361. 

Thousrh  the  statute  provides  that  a 
surrender  shall  be  made  "to  the  sher- 
iff/' it  is  a  sufficient  surrender  if  the 
principal  is  produced  in  open  court, 
where  new  bail  with  other  sureties  is 
given.  Young  v.  Deneen  (1906)  220 
IlL  350,  77  N.  E.  193,  affirming  (1905) 
123  111.  App.  380. 

After  the  case  has  been  removed 
by  an  appeal,  a  surrender  in  the  court 
where  it  originated  is  ineffectual. 
House  V.  Anniston  (1912)  5  Ala.  App. 
357.  So,  in  Stegars  v.  State  (1827)  2 
Blackf.  (Ind.)  104,  it  was  held  that 
where  a  recognizance  was  given  be- 
fore a  justice  for  the  appearance  of 
the  principal  in  a  superior  court,  a 
surrender  to  the  justice  was  ineffec- 
tual. See  to  the  same  effect  Bird  v. 
Terrell  (1907)  128  Ga,  386,  57  S.  E. 
777. 

In  Miller  v.  State  (1846)  8  Blackf. 
(Ind.)  77,  it  was  held  that  where  a 
recognizance  is  forfeited  in  a  justice's 
court,  and  the  record  certified  to  the 
circuit  court,  the  principal  ;nay  be 
surrendered  in  the  latter  court. 

In  Indiana,  the  surrender  may  be 
made  in  open  court  or  to  the  sheriff. 
State  V.  Rollins  (1875)  52  Ind.  168. 

In  Kentucky,  it  seems  that  the  prop- 
er practice  is  to  surrender  the  prin- 
cipal in  the  court  at  which  he  is  bound 
to  appear,  if  it  is  in  session  (Com.  v. 
Bronson  (1853)  14  B.  Mon.  (Ky.) 
361) ;  and  during  vacation,  to  make 
the  surrender  to  the  jailer  (Ramey 
V.  Com.  (1885)  83  Ky.  534;  Schneider 
V.  Com.  (1860)  3  Met.  (Ky.)  410). 

F.  Effect  of  surrender. 

A  valid  surrender  of  the  principal 
exonerates  the  bail  from  all  further 
liability  on  the  bond.  ScoTT  v.  People 
(reported  herewith),  ante,  176;  State 
ex  rel.  Smith  v.  Smith  (1917)  —  Ind. 
App.  — ,  117  N.  E.  553;  Bruce  v.  Col- 
gan  (1822)  2  Litt.  (Ky.)  284;  State  v. 
Green  (1915)  263  Mo.  637,  173  S.  W. 
673;  State  v.  Rosseau  (1873)  39  Tex. 
614;  Hughes  v.  State  (1890)  28  Tex. 
App.  499,  13  S.  W.  777.  And  see  the 
cases  cited  throughout  this  note 


'The  surrender  by  the  sureties 
places  the  principal  back  in  the  cus- 
tody of  the  sheriff,  and  he  holds  him 
by  virtue  of  the  original  capias  under 
which  he  arrested  him  in  the  first  in- 
stance, the  condition  of  the  prisoner 
being  precisely  the.  same  as  though 
he  had  never  been  bailed."  Patillo  v. 
State  (1880)  9  Tex.  App.  456. 

The  exoneration  of  the  sureties  by  a 
surrender  is  not  affected  by  the  fact 
that  the  principal  is  thereafter  dis- 
charged by  an  unauthorized  order  of 
another  court,  and  is  never  brought  to 
justice.  State  v.  Callahan  (1914)  93 
Kan.  172,  144  Pac.  189. 

In  State  v.  Doyal  (1857)  12  La.  Ann. 
653,  it  was  held  that  where  two  of 
the  sureties  on  a  bail  bond  surrender 
the  principal  all  of  the  sureties  are 
exonerated. 

In  Spooner  v.  Smith  (1910)  134  Ga. 
323,  67  S.  E.  813,  it  appeared  that  the 
principal  procured  his  release  by  giv- 
ing a  bail  bond  with  two  sureties.  On 
the  same  day  on  which  he  was  re- 
leased, the  sureties,  fearing  that  he 
would  run  away,  took  him  into  cus- 
tody. One  of  the  sureties  carried  him 
to  the  sheriff  and  the  latter  locked 
him  up  in  jail.  Thereafter  this  surety, 
without  the  knowledge  of  the  cosurety, 
went  to  the  jail  and  induced  a  deputy 
sheriff  to  release  the  principal  on  the 
strength  of  the  original  bond.  Later 
the  principal  ran  away.  In  an  action 
on  the  bail  bond  the  sureties  contend* 
ed  that  the  previous  surrender  to  the 
sheriff  exonerated  them.  Holding 
against  this  contention,  the  court 
said :  "A  surety  cannot  be  allowed  to 
procure  the  release  of.  a  prisoner  on 
the  basis  of  a  bond  signed  by  him  and 
another,  holding  it  out  as  a  subsisting 
bond  to  a  deputy  sheriff  who  does  not 
know  otherwise,  and  then  repudiate  it 
on  the  ground  that  it  was  inoperative 
as  a  bond,  because  the  prisoner  had 
been  delivered  up  to  the  sheriff  after 
the  bond  was  given,  though  apparent- 
ly there  was  nothing  to  show  any  want 
of  vitality  in  it.  To  permit  this  would 
be  to  allow  the  surety  to  perpetrate 
a  fraud,  to  hold  out  a  bond  as  in  force, 
and  on  that  basis  secure  the  advantage 
derivable  from  the  subsisting  bond. 
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and  then  turn  and  secure  an  advan- 
tage on  the  basis  that  it  was  not.  He 
is  estopped  from  doing  so.  If  the 
bond  signed  by  him  had  sufficient  vi- 
tality to  accomplish  the  release,  it  was 
sufficient  to  bind  the  surety  who  used 
it  for  that  purpose/' 


The  surrender  of  the  principal  and 
the  exoneration  of  the  surety,  after  a 
conditional  judgment  of  forfeiture,  do 
not  relieve  the  principal  from  liability 
on  the  forfeited  recognizance.  Weese 
V.  People  (1858)  19  DL  643;  Lorance 
V.  People  (1848)  1  Ind.  869.       C.  M. 
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Washinaton  Supreme  Court  (In  Banc)  ^August  13 f  191*7 • 

(97  Wash.  597,  166  Pac.  1158.) 

Constitutional  law  —  overcharges  for  freight  —  submission  of  claim  to 
Public  Service  Commission. 

1.  A  statute  requiring  a  claim  to  recover  overcharge  of  freight  rates 
to  be  presented  to  the  Public  Service  Commission,  and  limiting  the  time  for 
such  presentation,  does  not  contravene  a  constitutional  provision  that 
property  shall  be  delivered  at  any  station  at  charges  not  exceeding  those 
made  for  similar  property  to  a  more  distant  station  in  the  same  direction 
on  the  theory  that  conunon-law  remedies  are  thereby  preserved. 

[See  note  on  this  question  beginning  on  page  203.] 

Cmnmon  law  -^  what  is. 

8.  The  common  law  is  not  an  inflex- 
ible code,  but  a  comprehensive  enu- 
meration of  principles  sufficiently 
elastic  to  meet  the  social  development 
of  the  people. 

[See  5  R.  G.  L.  806.] 


—  vested  rights  —  procedure. 

2.  No  litigant  has  a  vested  right  in 
procedure  so  long  as  his  right  of  ac- 
tion is  not  abolished. 

[See  6  R.  G.  L.  309.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Pierce 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  for  an  over- 
charge for  freight  collected  by  defendant  from  plaintiff's  assignor.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  George  T.  Reid,  J.  W.  Quick,     a  like  service  given  to  others  be- 


and  L.  B.  da  Ponte  for  appellant. 

Messrs.  Gordon  &  Easterday  and  J. 
E.  Belcher  for  respondent. 

Messrs.  Higgins  &  Hughes  and  Hy- 
man  Zettleri  amici  curise. 

Chadwiek,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  to  recover  for  an 
overcharge,  collected  by  appellant 
from  respondent's  assignor,  for 
freight  upon  sawlogs  hauled  from 
Satsop,  Washington,  to  Hoquiam. 
A  greater  rate  was  charged  than  for 


tween  Mack,  Washington,  and  Ho- 
quiam, a  greater  distance  on  the 
same  line  and  in  the  same  direction. 
The  freight  was  hauled  under  the 
published  tariffs  of  the  road. 

After  a  demurrer  had  been  filed, 
the  complaint,  which  alleged  no 
more  than  the  overcharge,  was 
amended,  appellant  consenting 
thereto,  by  adding  the  following: 
"All  of  which  shipments  were  cov- 
ered by  appropriate  bills  of  lading 
issued  by  defendant,  which  bills  of 
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lading  were  alike  in  form  and  one 
of  which  is  hereto  attached,  marked 
*Ex.  C/  and  made  a  part  hereof." 

The  demurrer  being  renewed  up- 
on the  grounds  (1)  that  the  com- 
plaint did  not  state  a  cause  of  action, 
and  (2)  that  the  action  was  not 
commenced  within  the  time  pre- 
scribed by  law,  was  overruled  upon 
both  grounds.  Judgment  for  want 
of  an  answer  was  entered  against 
appellant. 

Appellant  relied  on  Rem.  Code,  § 
"8626-91,  which  provides  that  where 
•complaints  are  made  to  the  Public 
Service  .  Commission  concerning 
overcharges  they  shall  be  made 
within  two  years:  "All  complaints 
<^onceming  overcharges  shall  be 
filed  with  the  Commission  within 
two  years  from  the  time  the  cause 
of  action  accrues,  and  the  petition 
for  the  enforcement  of  the  order 
shall  be  filed  in  the  court  within  one 
year  from  tKe  date  of  the  order  of 
the  Commission.'* 

And  upon  Rem.  Code.  §  165 :  "An 
action  for  relief  not  nereinbefore 
provided  for  shall  be  commenced 
within  two  years  after  the  cause  of 
•action  shall  have  accrued/* 

It  is  admitted  that  the  cause  of 
action  arose  more  than  two  years, 
and  less  than  six  years,  before  the 
commencement  of  the  action;  the 
position  of  the  appellant  being  that 
the  Public  Service  Conmiission  Law 
affords  an  exclusive  remedy,  or,  if 
not,  the  action  is  barred  under  the 
general  Statute  of  Limitations. 
Rem.  Code,  §  165. 

We  find  that  the  remedy  afforded 
'by  the  statute,  while  not,  in  the 
strict  sense  of  the  term,  exclusive,  is, 
to  the  extent  that  it  requires  a  sub- 
mission of  all  controverted  questions 
arising  out  of  freight  rates  and 
freight  charges,  mandatory,  and 
that  one  aggrieved  by  an  overcharge 
must  first  submit  his  petition  to  the 
Public  Service  Commission  within 
two  years  after  his  cause  of  action 
has  accrued,  as  a  condition  prece- 
dent to  the  right  to  maintain  an  ac- 
tion, which  is  in  form  a  common-law 
action,  modified  only  in  so  far  as  the 
statute  touches  the  measure  of  re- 
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covery  and  the  time  within  which 
the  action  may  be  brought. 

The  pertinent  sections  of  the  Act 
of  1911,  which  is  known  as  the  "Pub- 
lic Service  Commission  Law,''  Laws 
1911,  chap.  117,  p.  538,  are  as  fol- 
lows: 

"Section  22.  No  common  carrier, 
subject  to  the  provisions  of  this  act, 
shall  charge  or  receive  any  greater 
compensation  in  the  aggregate  for 
the  transportation  of  persons  or  of 
a  like  kind  of  property,  for  a  shorter 
than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the 
shorter  being  included  within  the 
longer  distance  .  .  .  '*  Rem.  Code, 
§  862ft-22. 

"Section  80.  Complaint  may  be 
made  by  the  Commission  of  its  own 
motion, or  by  any  person  or  corpora- 
tion, ...  by  petition  or  com- 
plaint in  writing,  setting  forth  any 
act  or  thing  done  or  omitted  to  be 
done  by  any  public  service  corpora- 
tion in  violation,  or  claimed  to  be  in 
violation,  of  any  provision  of  law  or 
of  any  order  or  rule  of  the  Commis- 
sion:    ... 

"Upon  the  filing  of  a  complaint, 
the  Commission  shall  cause  a  copy 
thereof  to  be  served  upon  the  per- 
son or  corporation  complained  of, 
which  shall  be  accompanied  by  a 
notice  fixing  the  time  when  and 
place  where  a  hearing  will  be  had 
upon  such  complaint.  The  time 
fixed  for  such  hearing  shall  not  be 
less  than  ten  days  after  the  date  of 
the  service  of  such  notice  and  com- 
plaint, excepting  as  herein  provid- 
ed/'   Id.  §8626-80. 

Section  81  provides  for  a  hearing 
and  "at  the  conclusion  of  such  hear- 
ing the  Commission  shall  make  and 
render  findings  concerning  the 
subject-matter  and  facts  inquired 
into  and  enter  its  order  based  there- 
on. ...  A  full  and  complete  rec- 
ord of  all  proceedings  had  before  the 
Commission,  or  any  member  there- 
of, on  any  formal  hearing  had,  and 
all  testimony  shall  be  taken  down  by 
a  stenographer  appointed  by  the 
Commission,  and  the  parties  shall  be 
entitled  to  be  heard  in  person  or  by 
attorney.     In  case  of  an  action  to 
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review  any  order  of  the  Coifimis- 
sion,  a  transcript  of  such  testimony, 
together  with  all  exhibits  intro- 
duced, and  of  the  record  and  pro- 
ceedings in  the  cause,  shall  consti- 
tute the  record  of  the  Commis- 
sion."   Id.  §  8626-81. 

"Section  91.  When  complaint 
has  been  made  to  the  Commission 
concerning  the  reasonableness  of 
any  rate,  fare,  toll,  rental,  or  charge 
for  any  service  performed  by  any 
public  service  company,  and  the 
same  has  been  investigated  by  the 
Commission,  and  the  Commission 
shall  determine  that  the  public  serv- 
ice company  has  charged  an  exces- 
sive or  exorbitant  amount  for  such 
service,  the  Commission  may  order 
that  the  public  service  company  pay 
to  the  complainant  the  amount  of 
the  overcharge  so  found,  with  in- 
terest from  the  date  of  collection. 

"If  the  public  service  company 
does  not  comply  with  the  order  for 
the  payment  of  the  overcharge  with- 
in the  tiihe  limited  in  such  order, 
suit  may  be  instituted  in  any  court 
of  competent  jurisdiction  to  recover 
the  same,  and  in  such  suit  the  find- 
ings and  order  of  the  Commission 
shall  be  prima  facie  evidence  of  the 
facts  therein  stated.  If  the  com- 
plainant shall  prevail  in  such  action, 
he  shall  be  allowed  a  reasonable  at- 
torney's fee,  to  be  fixed  and  collected 
as  part  of  the  costs  of  the  suit.  All 
complaints  concerning  overcharges 
shall  be  filed  with  the  Commission 
within  two  years  from  the  time  the 
cause  of  action  accrues,  and  the  peti- 
tion for  the  enforcement  of  the  or- 
der shall  be  filed  in  the  court  within 
one  year  from  the  date  of  the  order 
of  the  Commission."    Id.  §  8626-91. 

And  §§  104  and  111  (Rem.  Code, 
§§  8626-104,  8626-111),  to  which 
we  shall  hereafter  refer. 

The  right  to  recover  for  discrim- 
inations in  freight  rates  had  not  al- 
ways been  acknowledged  by  the 
courts.  To  save  any  controversy 
over  the  question  of  the  right  of  a 
shipper  who  had  suffered  an  extor- 
tion in  the  way  of  an  unequal  charge, 
or  who  had  paid  a  greater  charge 
for  a   short  haul  than   had  been 


charged  another  for  a  long  haul,  the 
people  put  in  the  Constitution  a  dec- 
laration pix)hibiting  the  practice. 

"Persons  and  property  transport- 
ed over  any  railroad  .  .  .  shall  be 
delivered  at  any  station  ...  at 
charges  not  exceeding  the  charges 
for  the  transportation  of  persons 
and  property  of  the  same  class,  in 
the  same  direction,  to  any  more  dis- 
tant station.  ..."  Const,  art. 
12,  §  15. 

Respondent  insists  that  this  sec- 
tion reaffirms  the  common  law.  Its 
argument  logically  assumes  that  it 
is  beyond  the  power  of  the  legisla- 
ture to  take  from  a  shipper  any  of 
the  remedies  incident  to  the  common 
law,  and  that  it  can  assert  its  right 
to  recover  in  an  action  upon  the  bill 
of  lading  which  is  a  contract  bring- 
ing the  limitation  for  such  actions 
within  Rem.  Code,  §  157,  which  pro- 
vides for  a  limitation  of  six  years  on 
"(2)  an  action  upon  a  contract  in 
writing,  or  liability  express  or  im- 
plied arising  out  of  a  written  agree- 
ment." But  we  think  that  such  con- 
clusion does  not  follow. 

To  avoid  unjust  discrimination, 
unlawful  rebates,  and  favoritism 
theretofore  prevailing,  the  several 
states,  as  well  as  the  Congress  of  the 
United  States,  have  adopted  regula- 
tory statutes.  In  State  ex  rel.  Ore- 
gon R.  &  Nav.  Co.  V.  Railroad  Com- 
mission, 52  Wash.  17,  100  Pac.  179^ 
the  then  Commission  Law  was  at- 
tacked because  it  had  provided  a 
procedure  then  unknown  to  the  law 
and  procedure  prevailing  in  the 
courts  and  quasi  judicial  tribunals 
of  the  country.  In  passing  upon  the 
objection,  it  was  said:  "It  is  true 
that  the  forms  of  law  and  procedure 
under  which  this  Commission  is  act- 
ing are  not  in  all  respects  like  the 
forms  and  procedure  governing 
other  courts ;  and  in  the  language  of 
many  of  the  cases  cited  by  the  coun- 
sel for  appellant,  and  repeated  by 
the  appellants  themselves  in  their 
arguments,  in  some  respects  'it  is 
not  a  proceeding  under  the  forms 
and  with  the  machinery  provided 
by  the  wisdom  of  successive  ages.^ 
But  it  occurs  to  us  that  it  makes  no 
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difference  whether  it  is  a  proceeding 
under  the  forms  and  with  the  ma- 
chinery provided  by  the  wisdom  of 
successive  ages,  or  whether  it  is  un- 
der the  powers  and  proceedings  pro- 
vided by  this  age.  Law  is  a  pro- 
gressive science,  and  must  necessa- 
rily regard  the  changing  conditions 
of  society  and  of  the  business  of  the 
country,  and  the  legislature  and 
courts  of  to-day  ought  certainly  to 
be  as  well  qualified  to  provide  ma- 
chinery for  the  guidance  of  a  com- 
mission as  was  the  lawmaking  pow- 
er two  hundred  years  ago.  The  es- 
sential idea  does  not  take  cognizance 
of  the  antiquity  of  the  powers  and 
machinery  under  which  the  Com- 
mission is  acting,  but  of  the  question 
whether,  under  such  powers  and  the 
working  of  such  machinery,  the  re- 
spective legal  rights  of  the  carriers 
and  the  people  are  preserved.  A 
careful  examination  of  the  whole 
act,  we  think,  refutes  the  statements 
made  by  the  attorneys  for  appellant 
that  the  law  is  cunningly  devised  for 
the  purpose  of  preventing  railroads 
from  obtaining  just  judgments,  and 
repels  the  presumption  that  the 
Commission  provided  for  by  the  leg- 
islature is  appointed  for  the  purpose 
of  oppressing  railroad  companies. 
We  think,  on  the  contrary,  the  pre- 
sumption must  be  that  the  Commis- 
sion will  act  with,  fairness  towards 
all  parties." 

No  better  statement  of  the  spirit, 
purpose,  and  object  of  such  laws 
has  ever  been  written. 

We  may  grant  that  the  Constitu- 
tion declares  the  common  law,  but  it 
does  not  follow  that  the  legislature 
may  not  occupy  its  acknowledged 
field  and  define  procedures  and  fix 
limitations  upon  the  assertion  of  the 
right  preserved.  The  "Public  Serv- 
ice Commission  Law"  does  not  as- 
sume to  take  away  the  common-law 
right  of  action.  The  legislature 
has  accepted  the  declaration  of  the 
Constitution  at  its  full  worth,  and 
has,  by  a  complete  statute,  endeav- 
ored to  avoid  all  of  the  annoyances 
and  collateral  questions  attending 
the  assertion  of  the  common-law 
remedy,  such  as  the  reasonableness 
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of  the  rate  in  and  of  itself,  and  its 
reasonableness  when  compared  to 
another  rate,  the  character  and  ex- 
tent of  service,  and  attending  cir- 
cumstances, and  the  measure  of  re- 
covery, which,  it  is  said,  was  never 
defined  at  common  law  (Pennsyl- 
vania R.  Co.  V.  International  Coal 
Min.  Co.  230  U.  S.  184,  57  L.  ed. 
1446,.  33  Sup.  Ct.  Rep.  893,  Ann. 
Cas.  1915A,  315),  and  which,  it  is  • 
said  with  equal  gravity,  was  as  cer- 
tain as  a  recovery  can  be  upon  an 
implied  contract  to  pay  money  (Sul- 
livan V.  Minneapolis  &  R.  R.  R.  Co. 
121  Minn.  488,  45  L.R.A,(N.S.)  612, 
142  N.  W-  3) . 

To  define  procedure,  to  make  a 
condition  precedent,  and  to  fix  a  lim- 
itation does  not  destroy  the  force  of 
the  Constitution.    On  the  contrary, 
a  law  so  providing  makes  it  efficient, 
certain,  and  uniform  dn  its  opera- 
tion.    The    substantive    right    re- 
mains ;  that  is  all  the  citizen  can  in- 
sist upon,  for  it  is  held  under  au- 
thority without  lim-  ^     ^,_^^ 
It  that  no  litigant  iaw..veBted 
has  a  vested  right  in  J^^^t^^e. 
procedure  so  long  as 
his  right  of  action  is  not  abolished. 

In  the  Minnesota  case,  supra,  the 
court  held  that  the  Public  Service 
Commission  Law  of  that  state  was 
not  exclusive,  and  that  the  common- 
law  right  as  well  as  common-law 
remedies  were  not  repealed  by  it. 
The  court  reminded  itself  of  the  rule 
as  laid  down  by  Chief  Justice  White 
in  Texas  &  P.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.  204  U.  S-  426,  437,  51  L. 
ed.  553,  557,  27  Sup.  Ct.  Rep.  350, 
9  Ann.  Cas.  1075:  "We  concede 
that  we  must  be  guided  by  the  princi- 
ple that  repeals  by  implication  are 
not  favored,  and,  indeed,  that  a  stat- 
ute will  not  be  construed  as  taking 
away  a  common-law  right  existing 
at  the  date  of  its  enactment,  unless 
that  result  is  imperatively  required; 
that  is  to  say,  unless  it  be  found  that 
the  pre-existing  right  is  so  repug- 
nant to  the  statute  that  the  survival 
of  such  right  would  in  effect  deprive 
the  subsequent  statute  of  its  effica- 
cy; in  other  words,  render  its  pro- 
visions  nugatory" — ^and   proceeded 
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to  hold  that,  whereas  the  act  did  not 
provide  a  civil  remedy,  the  shipper 
might  pursue  his  common-law  rem- 
edy independent  of  the  statute.  But 
here  the  procedure  is  not  repugnant 
to,  but  is  in  aid  of,  the  common-law 
right.  The  statute  exempts  itself 
from  the  rule  of  the  Minnesota  case 
by  providing  in  terms,  "If  the  pub- 
,lic  service  company  does  not  coriiply 
with  the  order  for  the  payment  of 
the  overcharge  within  the  time  lim- 
ited in  such  order,  suit  may  be  in- 
stituted in  any  court  of  competent 
jurisdiction  to  recover  the  same. 
.  .  .*'  Laws  1911,  chap.  117,  p. 
600,  §  91  (Rem.  Code,  §  8626-91). 

To  say  that  it  is  beyond  the  power 
of  the  legislature  to  provide  for  an 
inquiry  by  a  board  skilled  in  the 
technical  science  of  freight  and  pas- 
senger rates  as  a  prerequisite  to  the 
institution  of  a  suit,  and  within  a 
definite  time,  would  be  to  assert  the 
indefensible  principle  that  the  legis- 
lature could  not  pass  any  law  of  pro- 
cedure where  a  right  of  action  exist- 
ed at  common  law. 

That  the  legislature  intended  to 
save  all  substcmtive  rights  is  made 
plain  by  the.  act  itself.  Section  104 
provides:  "This  act  shall  not  have 
the  effect  to  release  or  waive  any 
right  of  action  by  the  state  or  any 
person  for  any  right,  penalty  or  for- 
feiture which  may  have  arisen  or 
may  hereafter  arise  under  any  law 
of  this  state;  •  •  "  Rem.  Code, 
§  8626-104. 

And  §  111  evidences  the  legisla- 
tive intent  that  all  actions  brought 
after  the  passage  of  the  act  should 
be  governed  by  the  terms  of  the  act 
in  so  far  as  it  defined  procedure. 
Section  111  (id.  §  8626-111)  saves 
only  pending  actions,  while  §  104 
saves  all  substantive  rights  then  ac- 
crued or  thereafter  to  accrue. 

The  object  of  the  law  was  to  fix 
a  certain  procedure  applicable  to  all 
cases  and  to  avoid  the  confusion  that 
would  follow  a  holding  for  appel- 
lant, that  is,  two  limitations  upon 
one  cause  of  action, — a  limitation  of 
two  years  and  one  thereafter,  if  a 
petition  were  filed  with  the  Commis- 


sion, and  one  of  six  years  if  respond- 
ent's theory  be  accepted. 

Not  much  has  been  said  by  the 
court  upon  the  subject  of  freight 
rates  and  common-law  remedies,  but 
all  that  has  been  said  is  consistent 
with  the  principle  now  asserted. 
State  ex  rel.  Oregon  R.  &  Nav.  Co.  v. 
Railroad  Commission,  supra;  State 
ex  rel.  Goss  v.  Metaline  Falls  Light 
&  Water  Co.  80  Wash.  652, 141  Pac. 
1142.  Goss  and  vdfe  petitioned  the 
court  for  a  writ  of  mandamus  to 
compel  a  public  service  corporation 
to  furnish  their  place  of  business 
with  water  at  a  rate  alleged  to  be  the 
customary  rate  of  like  service  to 
others.  A  demurrer  was  interposed 
and  sustained  upon  the  ground  that 
the  Public  Service  Commission  had 
exclusive  jurisdiction  to  entertain 
the  petition  in  the  first  instance. 
The  ruling  of  the  court  was  sus- 
tained. That  to  so  provide  by  stat- 
ute was  not  considered  by  the  court 
as  a  denial  of  remedy,  for  it  said: 
"A  careful  examination  of  this  act 
will  disclose  a  legislative  intention 
to  invest  the  Public  Service  Com- 
mission with  exclusive  original  ju- 
risdiction to  hear,  pass  upon,  and 
determine  the  questions  here  pre- 
sented. The  Public  Service  Com- 
mission, as  constituted,  is  authorized 
to  examine  in  the  first  instance  and 
pass  upon  these  problems.  Appel- 
lants should  seek  their  remedy  be- 
fore that  tribunal." 

The  case  of  Northern  P.  R.  Co.  v. 
Carstens  Packing  C!o.  92  Wash.  243, 
158  Pac.  721,  is  relied  on.  That 
case  arose  under  a  rule  of  the  Inter- 
state Commerce  Commission  upon  a 
subject  resting  in  rule  and  regula- 
tion as  distinguished  from  right  and 
remedy,  and  throws  no  light  upon 
the  present  controversy. 

Respondent  contends  that  the 
court  has  held  in  Lilly  Co.  v.  Nrrth- 
em  P.  R.  Co.  64  Wash.  589,  117 
Pac.  401,  that  the  court  has  jurisdic* 
tion  to  entertain  a  suit  independent 
of  the  statute.  That  case  is  readily 
distinguished  and,  when  properly 
understood,  does  not  impinge  any  of 
our  present  conclusions.  The  court 
there  dealt  with  the  rights  of  the 
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parties  as  tbey  were  defined  by  the 
Interstate  Commerce  Law,  The  ju- 
risdiction of  the  courts  to  entertain 
a  suit  to  recover  illegal  discrimina- 
tions in  freight  rates  without  first 
resorting  to  the  Interstate  Com- 
merce Commission  was  sustained 
upon,  and  by  reference  to,  the  22d 
section  of  the  Act  to  Regulate  Com- 
merce. "Nothing  in  this  act  con- 
tained shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at 
common  law  or  by  statute,  but  the 
provisions  of  this  act  are  in  addi- 
tion to  such  remedies/'  24  Stat,  at 
L.  387,  chap.  104,  Comp.  Stat.  1916, 
§  8595. 

The  Act  to  Regulate  Commerce 
preserves  existing  rights  and  reme- 
dies ;  the  Public  Service  Commission 
Law  preserves  rights,  but  not  reme- 
dies, except  as  to  cases  then  pend- 
ing. Laws  1911,  chap.  117,  pp.  609, 
611,  §1  104,  111  (Rem.  Code,  §§ 
8626-104,8626-111). 

If  the  common  law  be  the  growth 
of  the  ages,  it  follows  that  it  must 
grow  with  the  ages.  The  common 
law  is  not  an  inflexible  code,  but  a 

comprehensive  enu- 
meration of  princi- 
ples sufficiently  elas- 
tic to  meet  the  social  development 
of  the  people.  It  is  in  a  state  of 
"constant  improvement  and  develop- 
ment, in  keeping  with  advancing 
civilization  and  new  conditions  of 
society."  Holmes,  Common  Law,  pp. 
1-5,  86  et  seq. 


Common  lat^r— 
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It  was  the  boast  of  the  conimoi^ 
law  that  it  affonied  *  a  remedy  for 
every  wrong.  Its  remedies  were  not 
always  adequate.  Sometimes,  be- 
cause of  changing  conditions,  they 
become  burdensome.  This  was  the 
evident  condition  when  the  problems 
of  transportation  first  engaged  the 
attention  of  the  courts.  To  repeat, 
the  people  wisely  asserted  the  com- 
mon-law right  to  compel  fairness  of 
freight  charges  in  their  Constitu- 
tion, and  left  it  to  the  legislature  to 
define  a  procedure  that  would, 
while  preserving  the  right,  make  re- 
covery certain  in  amount,  and  tend 
to  reduce  the  volume  of  litigatkm. 
In  so  doing,  it 
worked  no  hardship  JS^^teV-''"** 
on  anyone  by  mak-  J*"*'^^  '^S 

mg  provision  that  a   mission  of  clalm 

claim  should  be  filed  JSe'^^iSJ^f.^.^j;. 
with   the    Commit, 
sion  and  within  a  certain  time,  it 
being   nowhere   asserted   that   the 
time  limited  is  unreasonable. 

The  claim  for  the  overcharge  was 
not  made  by  respondent's  assignor 
within  the  time  fixed  by  law.  The 
condition  precedent  to  the  right  to 
sue  is  nonexistent.  The  complaint 
does  not  state  a  cause  of  action. 

Reversed  and  remanded  with  di- 
rections to  dismiss. 

Ellis,  Ch.  J.,  Holcomb,  Mmrria, 
Mount,  Main,  Fallerton,  and  Parker, 
JJ.,  concur. 


ANNOTATION. 

Vafidity  of  statute  requiring  claims  for  refund  of  ov^cliarges  by  carriers  to 

be  submitted  to  Public  Service  Commission. 


A  statute  making  it  a  condition 
precedent  of  any  remedy  by  an  ag- 
grieved shipper  against  a  carrier  that 
he  complain  to  the  Railroad  Commis- 
sion, and  have  its  determination  of 
whether  the  rate  complained  of  is  ex- 
cessive, was  held  to  provide  an  exclu- 
sive remedy  in  Frank  A.  Graham  Ice 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1913)  158  Wis.  145,  140  N.  W.  lOOT, 
and  not  to  be  unconstitutional  as  the 
denial  of  the  right  of  trial  by  jury 


guaranteed  by  the  state  and  Federal 
Constitutions.  The  court  states  that 
no  one  has  a  vested  right  in  the  con- 
tinuance of  the  common-law  remedy 
to  redress  future  wrongs,  and  it  is 
further  stated  that  the  legislature,  in 
the  statute  involved,  preserved  a  rem- 
edy by  action  against  the  Railroad 
Commission  in  favor  of  any  aggrieved 
party,  so  that  the  rights  of  all  parties 
are  well  guarded  under  the  law. 
A  statute  permitting  complaints  to 
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be  filed  with  the  Railroad  Commission, 
and  providing  for  a  special  procedure 
upon  the  award  in  the  circuit  court 
in  case  the  carrier  should  fail  to  sat- 
isfy the  same,  was  sustained  in  Illinois 
C.  R.  Co.  V.  Paducah  Brewery  Co. 
(1914)  157  Ky.  357,  163  S.  W.  239. 
The  statute  provided  for  an  investi- 
gation by  the  Railroad  Commission  of 
overcharges,  in  which  investigation 
an  award  shall  be  made  according  to 
the  judgment  of  the  Commission, 
which,  if  not  paid,  shall  be  filed  in  the 
circuit  court  of  the  county,  and  sum- 
mons issued  against  the  carrier.  This 
was  held  not  violative  of  a  constitu- 
tional provision  that  the  general  as- 
sembly shall  not  pass  local  or  special 
acts  concerning  the  jurisdiction,  or 
the  practice,  or  the  circuits  of  the 
courts  of  justice;  or  the  rights,  pow- 
ers, duties,  or  compensation  of  the 
ofiicers  thereof;  but  practice  in  the 
courts  of  continuous  session  may  be 
made  different  from  practice  in  cir- 
cuit courts  held  in  terms.  The  spe- 
cific objections  which  were  made  by 
the  railroad  company  to  the  statute  in 
question  were  (1)  that,  upon  the 
award  being  filed  in  the  ofiice  of  the 
clerk  of  the  circuit  court,  he  was  re- 
quired to  issue  a  summons  without  the 
filing  of  his  petition  as  in  other  ac- 
tions; (2)  because  of  the  restriction 
contained  in  the  statute  as  to  the  in- 
troduction of  evidence  in  the  circuit 
court;  and  (8)  because  it  conferred 
upon  the  circuit  court  exclusive  juris- 
diction of  actions  upon  awards  of  the 
Commission,  irrespective  of  the 
amount  in  controversy.  The  court 
states  that  the  purpose  of  the  consti- 
tutional provision  in  question  was  to 
insure  the  uniformity  of  jurisdiction 
and  practice  in  the  circuit  courts,  and 
under  the  statute  the  proceedings  up- 
on an  award  of  the  Commission  would 
be  the  same  in  one  circuit  court  as  in 
another,  and  that  this  does  not  con- 
stitute special  legislation  within  the 
purview  of  the  constitutional  limita- 
tion. 

The  constitutionality  of  the  Ken- 
tucky act  was  again  sustained  in 
Louisville  &  N.  R.  Co.  v.  Greenbrier 
Distillery  Co.  (1916)  170  Ky.  775, 
P.U.R.1916F,  508,  187  S.  W.  296,  and 


held  not  to  violate  §  59,  subsection  1, 
of  the  Kentucky  Constitution  by  al- 
lowing an  award  of  the  Railroad  Com- 
mission to  be  proceeded  upon  and  a 
judgment  rendered  thereon  without 
the  complainant  filing  a  petition  and 
setting  forth  his  cause  of  action,  as 
is  ordinarily  required  to  be  done. 
The  Kentucky  act  was  further  sus- 
tained in  the  case,  over  the  objection 
that  under  it  the  Railroad  Commis- 
sion was  vested  with  judicial  powers 
contrary  to  constitutional  provision 
dividing  the  powers  of  government  in- 
to three  distinct  departments,  namely, 
legislative,  executive,  and  judicial, 
and  providing  also  for  a  separation  of 
these  departments  and  vesting  the 
judicial  power  in  the  senate  when  sit- 
ting as  a  court  of  impeachment,  and 
in  one  supreme  court  and  the  courts 
established  by  the  Constitution,  and 
providing  further  that  no  court  ex- 
cept those  provided  for  in  the  Consti- 
tution should  be  established. 

The  validity  of  the  Kentucky  stat- 
ute was  sustained  also  by  the  United 
States  Supreme  Court,  which  held  that 
the  procedure  thereunder  for  recovery 
before  the  state  Railroad  Commission, 
of  reparation  for  payment  previously 
made  to  a  carrier  for  transportation 
in  excess  of  the  rate  found  by  such 
Commission  to  be  reasonable,  could 
not  be  said  to  deny  the  due  process  of 
law  guaranteed  by  the  United  States 
Constitution  on  the  theory  that  there 
was  no  formal  issue  and  no  method  of 
requiring  the  production  of  evidence; 
that  the  pleadings  were  sufficiently 
formal,  and  the  carrier  was  permitted 
to  raise  such  issues  and  introduce 
such  evidence  as  it  desired;  and  that 
there  was  nothing  to  show  that  it 
suffered  for  lack  of  compulsory  proc- 
ess against  witnesses.  Louisville  &  N. 
R.  Co.  V.  Finn  (1915)  235  U.  S.  601, 
59  L.  ed.  379,  P.U.R.1915A,  121,  35 
Sup.  Ct.  Rep.  146.  It  was  further  held 
by  the  United  States  Supreme  Court 
that  a  carrier  could  not  object  on  con- 
stitutional grounds  to  the  procedure 
under  the  Kentucky  statute  for  the 
recovery  and  reparation  for  payment 
previously  made  to  it  for  transporta- 
tion in  excess  of  the  rates  found  by 
the  Railroad  Commission  to  be  reason- 
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able,  because,  on  the  subsequent  trial 
in  the  court  to  enforce  the  Commis- 
sion's reparation  order,  there  was  no 
right  to  adduce  evidence  other  than 
such  as  was  presented  to  the  Commis- 
sion, unless  the  court  should  first  be 
satisfied  that  the  evidence  was  such  as 
could  not  have  been  produced  before 
the  Commission  with  the  exercise  of 
reasonable  diligence,  where  there  was 
nothing  to  show  that  such  a  carrier 
had  or  could  have  had  any  defense  to 
the  payment  of  reparation,  that  it  had 
not  already  either  interposed  or 
waived  in  the  proceedings  before  the 
Commission,  or  to  show  that  it  had 
any  evidence  to  be  adduced  before  the 
court  that  it  would  be  prevented  from 
introducing  by  the  effect  of  the  re- 
striction. 

A  statute  providing  that  a  shipper 
may  invoke  his  remedy  by  application 
to  the  board  of  railroad  commission- 
ers or  by  an  action  of  court,  but  may 
not  pursue  both  remedies  at  the  same 
time,  and  providing  that  if  the  action 
is  brought  before  the  Commission  the 
Commission  may  order  reparation,  and 
providing  further  for  the  enforcement 
of  its  order  in  the  circuit  court,  was 
sustained  in  Turner  Creamery  Co.  v. 


Chicago,  M.  &  St.  P.  R.  Co.  (1915) 
36  S.  D.  310,  P.U.R.1916A,  1083,  154 
N.  W.  819.  The  objections  that  were 
raised  tto  the  statute  in  this  case  were 
that  it  violated  due  process  of  law  (a) 
because  §  8,  chapter  312,  Laws  1913, 
makes  the  order  of  the  board  absolute 
unless  appealed  from;  (b)  because, 
upon  appeal  to  the  circuit  court,  the 
trial  must  be  had  solely  upon  the  rec- 
ord made  before  the  board;  (c)  be- 
cause, upon  appeal  to  the  circuit 
court,  no  trial  by  jury  is  provided  for. 
In  answering  the  first  point,  the  court 
states  that  in  view  of  the  fact  that  the 
statute  provides  for  the  enforcement 
of  the  order  of  the  Commission  in  an- 
other action,  there  is  no  reason  for  the 
assertion  that  due  process  of  law  has 
been  violated  by  the  statute  making 
the  order  absolute  unless  appealed 
from.  The  statute  was  held  not  to  be 
unconstitutional  because  of  the  sec- 
ond reason,  and  the  third  reason  was 
held  to  be  obviated  by  an  amending 
statute,  which  provided  for  &  trial 
by  jury  in  the  circuit  court  in  cases 
in  which  the  order  of  the  board  re- 
quired the  payment  of  money. 

W.  A.  S. 


W-  L.  GILBERT,  Respt, 

V. 

GLOBE  &  RUTGERS  FIRE  INSURANCE  COMPANY  of  the  State  of 

New  York,  Appt. 

Oregon  Supreme  Court  (In  Bane)  ^  September  17,  19 IS* 

(—  Or.  — ,  174  Pac.  1161.) 

Insurance  —  denial  o#  liability  —  effect  on  estoppeL 

1.  The  denial  of  liability  by  an  insurer  who  haa  promised  to  pay  a  loss 
relieves  whatever  estoppel  may  exist  because  of  the  promise  to  plead  the 
time  limitation  provided  in  the  policy,  so  that  the  action  must  be  brought 
within  a  reasonable  time  thereafter. 

[See  note  on  this  question  beginning,  on  page  218.] 


—  adjustment  —  finding  of  amount. 

2.  The  finding  by  an  insurance  ad- 
juster that  the  amount  of  the  loss  ex- 
ceeded the  face  of  the  policy,  upon 
visiting  with  the  owner  the  insured 
property,  which  has  been  destroyed  by 
fire,  is  an  adjustment  of  the  loss. 

[See  14  R.  C.  L.  1363  et  seq.] 


— time  limitation  —  validity. 

3.  A  provision  of  an  insurance  pol- 
icy, limiting  the  time  for  bringing  ac- 
tion to  recover  for  a  loss  to  twelve 
months  after  the  loss,  is  valid. 

[See  14  R.  C.  L.  1417,  1418.] 

—  unreasonable  delay. 

4.  A  delay  by  an  insured  for  more 
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than  two  and  a  half  years  in  bringing 
an  action  on  a  policy  limiting  the  time 
for  action  to  one  year  after  loss,  after 
the  insurer  has  repudiated  its  promise 
to  pay  the  loss,  is  unreasonable  and 
bars  action  on  the  policy. 

[See  14  R.  C.  L.  1416  et  aeq.] 

—  garnishment  —  waiver  of  time  lim- 
it 

6.  That  an  insurer  has  been  gaiv 
nished  for  a  claim  against  the  insured, 
and  for  that  reason  refuses  to  pay  the 
policy  to  the  insured,  does  not  amount 
to  a  waiver  of  the  time  limited  in  the 
policy  for  bringing  the  action. 

[See  14  R,  C.  L.  1428.] 

On  Petition  for  Rehearing. 

Definition  •—  waiver  —  estoppeL 

6.  The  distinction  between  waiver 
and  estoppel  is  that  a  waiver  is  a  vol^ 
untary  relinquishment  of  a  known 
right,  while  an  estoppel  consists  of  a 
preclusion  which  in  law  prevents  one 
from  alleging  or  denying  a  fact  in  con- 


sequence  of   his   own   previous   act> 
averment,  or  denial. 

Waiver  —  effect 

7.  One  who  relinquishes  a  known 
right  given  him  by  contract  cannot» 
without  consent  of  his  adversary,  re- 
claim it. 

Estoppel  —  lifting  ban  —  notiee. 

8.  The  ban  of  an  estoppel  may  be 
lifted  by  the  one  against  whom  it  is 
invoked,  by  the  giving  of  proper  no^ 
tice. 

— denial  of  liability  on  insurance  pol- 
icy. 

9.  The  ban  of  an  estoppel  upon  an 
insurer  to  deny  liability  on  a  policy, 
because  of  the  assurance  of  its  agent 
that  the  claim  would  be  paid,  is  lifted 
by  notifying  the  insured  that  the 
claim  will  not  be  paid,  so  that  the  in* 
sured  can  no  longer  rely  on  it  to  pre** 
vent  the  running  of  the  limitation 
period. 

[See  14  R.  C.  L.  1423  et  seq.] 


Appbal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Marion 
Comity  in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  'lire  insurance  policy.    Reversed. 


Statement  by  Johns,  J. : 

On  June  14,  19^12,  for  value,  the 
defendant  executed  to  plaintiff  its 
certain  standard  fire  insurance  pol- 
icy for  $1,200  on  a  beach  cottage  in 
Gearhart  park.  On  October  2, 1912, 
while  the  policy  was  in  force,  the 
property  was  totally  destroyed  by 
fire.  The  defendant  was  promptly 
notified  of  the  loss,  and  about  Octo- 
ber 16, 1912,  the  plaintiff,  with  T.  C. 
Shankland,  as  the  adjuster  of  the 
defendant,  and  at  his  request,  made 
a  trip  to  Gearhart  for  the  purpose 
of  adjusting  the  loss.  Shankland 
fixed  the  amount  of  the  loss  at 
$1,531,  and  thereafter  th^  returned 
together  to  Portland.  The  claim 
was  never  paid,  and  outside  of  some 
personal  interviews  with  the  agent 
of  the  company,  and  the  writing  of 
some  letters  to  the  home  office,  in- 
sisting upon  payment,  nothing  fur- 
ther was  done  by  the  plaintiff  prior 
to  the  commencement  of  this  action. 
Pending  the  adjustment  of  the  loss, 
the  representative  of  the  Astoria 
Box  &  Lumber  Company  had  a  con- 
ference with  Shankland,  after  which 
that  company  commenced  an  action 


against  the  plaintiff  upon  an  alleged 
claim  of  about  $500,  sued  out  a  writ 
of  attachment,  and  causied  a  gar* 
nishee  process  to  be  served  upon  the 
defendant  to  secure  the  claim. 

Plaintiff  commenced  this  action 
on  June  20,  1916.  The  policy  pro- 
vides that  in  the  event  of  loss  the 
insured,  "within  sixty  days  after 
the  fire,  unless  such  time  is  extend*- 
ed  in  writing  by  the  company,  shall 
render  a  statement  to  the  company, 
signed  and  sworn  to  by  said  in- 
sured,'' as  to  certain  matters  and 
things  therein  required.  It  also  pro- 
vides: "No  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim 
shall  be  sustainable  in  any  court  of 
law  or  equity  until  after  the  full 
compliance  by  the  insured  with  all 
the  foregoing  requirements,  nor 
unless  commenced  within  twelve 
months  next  after  the  fire.'' 

In  his  compdaint  the  plaintiff  al- 
leges that  he  kept  and  performed 
all  of  the  terms  and  conditions  of 
the  policy  by  him  to  be  kept  and  per- 
formed; that  after  the  garnishee 
process  was  served  he  demanded  of 
defendant  that  it  pay  the  amount  of 
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the  policy;  that  "said  demand  was 
repeatedly  made,  and  said  defend* 
•ant  herein  represented  that  said 
pajntnent  would  be  made,  and  said 
loss  fully  adjusted  and  settled,  as 
soon  as  said  pretended  garnishment 
proceedings  had  been  determined 
and  disposed  of;''  that  ''said  repre- 
sentations and  promises  oh  the  part 
of  defendant  in  reference  to  said 
49ettlement  of  said  loss  were  con- 
tinued until  after  one  year  had 
•elapsed  from  the  date  of  said  fire 
as  herein  set  forth  and  alleged,  and 
then  and  after  that  date  said  com- 
pany refused  to  make  settlement  of 
said  loss  or  any  part  of  said  $1,200 
absolutely;'*  that  such  representa- 
tions and  promises  were  made  to  de- 
ceive the  plaintiff,  and  that  by  rea- 
son thereof  he  did  not  conmience  his 
•action  ''upon  said  policy  within  the 
time  limit  therein,  to  wit,  one  year, 
and  said  plaintiff  believed  said  rcfp- 
resentations  to  be  true,  and,  relying 
thereon,  was  induced  thereby  not  to 
l>ring  said  action  within  said  time 
aforesaid;''  that  such  representa- 
tions were  false  and  fraudulent  and 
were  made  without  any  purpose  or 
intent  of  complying  therewith  and 
to  deceive  and  mislead  the  plaintiff ; 
that  he  relied  thereon,  "and  on  ac- 
<count  of  said  representations  and 
said  conduct  defendant  ought  not 
now  to  be  permitted  to  say  that  this 
action  was  not  commenced  within 
the  time  limited  by  said  policy." 

To  the  complaint  the  defendant 
filed  an  amended  answer,  denying 
any  and  all  of  its  material  allega- 
tions, except  as  to  the  issuance  of 
the  policy,  and  among  other  grounds 
of  defense,  and  for  a  further  and 
separate  answer,  alleged  that  the 
^*proof  of  loss"  was  not  made  within 
sixty  days  after  the  fire,  as  provided 
ior  in  the  policy,  and  that  the  action 
was  not  commenced  within  the  time 
specified  by  the  terms  of  the  policy. 
To  this  answer  the  plaintiff  filed  a 
further  and  separate  reply,  in  which 
lie  alleged  facts  tending  to  show  that 
the  defendant  was  estopped  to  claim 
that  "proof  of  loss"  was  not  made 
within  sixt)r  days,  or  to  plead  the 
time  limitation  in  the  policy,  for  the 


reasons  that  "said  representations 
and  promises  on  the  part  of  defend- 
ant in  reference  to  said  settlement 
of  said  loss  were  continued  until 
after  one  year  had  elapsed  from  the 
date  of  said  fire,  as  set  forth  and 
alleged  in  plaintiff's  complaint,  and 
then,  and  not  until  then,  said  com- 
pany refused  to  make  settlement  for 
said  loss  or  any  part  thereof."  A 
trial  was  had,  and  the  jury  returned 
a  verdict  for  the  full  amount  of  the 
policy,  upon  which  judgment  was 
entered,  and  from  which  this  appeal 
is  taken. 

Messrs.  Veazie,  McCourt,  &  Veazie 

for  appellant 

Messrs.  W.  C.  Winslow  and  Carey  F. 
Martin  for  respondent. 

Johns,  J.,  delivered  the  opinion  of 
the  court: 

We  have  twice  carefully  readibe 
record.  The  plaintiff  met  the  ad- 
juster of  the  defendant  at  the  scene 
of  the  fire,  for  the  purpose  of  inves- 
tigating and  adjusting  the  amount 
of  the  loss,  in  going  to  and  from 
which  place  he  traveled  250  miles. 
It  is  very  apparent  from  the  record 
that  the  sole  and  only  object  of  the 
plaintiff  in  meeting  the  adjuster  at 
Gearhart  was  to  ascertain  and  de- 
termine the  amount  of  the  loss,  with 
a  view  of  making  the  necessary 
proofs ;  otherwise, 
he  would  not  have  £dja^me^ 
gone  to  the  expense  JSJifSt.*' 
and  trouUe  of  rsaisr 
ing  the  trip.  The  policy  was  for 
$1,200.  The  adjuster  found  that  the 
loss  was  $1,631 ;  hence,  the  amount 
of  the  loss  was  adjusted. 

It  is  maintained  that  the  plaintiff 
did  not  make  any  actual  "proocf  of 
loss,"  as  required  by  the  terms  and 
conditions  of  the  policy.  There  is 
no  evidence  that  the  plaintiff  ever  re- 
quested, or  that  the  defendant  ever 
furnished  him,  any  blanks  for  his 
"proof  of  loss."  Fair  deaUng  and 
business  courtesy  required  that  the 
defendant  should  aid  and  assist, 
rather  than  mislead  and  deceive, 
him  in  the  making  of  his  "proof  of 
loss,"  and  it  is  very  clear  that  the 
adjuster,  Shankland,  was  far  more 
interested  in  haying  the  garnishee 
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process  of  the  Astoria  Box  &  Lum- 
ber Company  served  on  the  defend- 
ant than  he  was  in  aiding  and  assist- 
ing the  plaintiff;  otherwise  there 
never  would  have  been  any  question 
about  such  proof. 

But,  under  the  view  that  we  have 
taken  of  this  case,  all  such  consid- 
erations become  immaterial.  The 
testimony  shows  that  the  plaintiff 
read  over  and  knew  the  terms  and 
conditions  of  the  policy  at  the  time 
of  its  receipt,  and  it  expressly  pro- 
vides that  any  action  must  be 
brought  "within  twelve  months  next 
after  the  fire."  The  fire  occurred 
on  October  2, 1912.  This  action  was 
commenced  on  June  29,  1916,  The 
authorities  are  uniform. in  holding 
that  a  time  limitation  in  which  such 

an  action  shall  be 
5l/^vii?5SSr.     .  brought  is  valid,  if 

the  time  is  reason- 
able, and  that  a  twelve  months'  lim- 
itation is  reasonable. 

The  plaintiff  alleges  in  his  com- 
plaint that  one  year  after  the  fire 
the  defendant  "then  refused  to  make 
said  settlement  for  said  loss,  or  any 
part  of  said  sum  of  $1,200  absolute- 
ly," and  thaty  "relying  upon  the  al- 
leged promises  and  by  reason  there- 
of, he  did  not  bring  his  action  within 
the  twelve  months ;  that  the  defend- 
ant ought  not  now  to  be  permitted 
to  say  that  this  action  was  not  com- 
menced within  the  time  limited  by 
said  policy."  In  substance,  he  makes 
the  same  allegations  in  his  reply, 
and  as  a  witness  he  testifies  to  a 
conversation  with  the  adjuster, 
Shankland,  in  the  fall  of  1918,  in 
which  the.  adjuster  told  him  that  he 
did  not  have  any  right  to  bring  ac- 
tion, that  he  had  lost  his  right  if  he 
ever  had  one,  and  also  that  up  to  the 
time  of  that  conversation  with 
Shankland  in  Portland  in  October, 
1913,  he  relied  upon  the  promises  of 
the  defendant  that  the  policy  would 
be  paid  when  the  garnishment  pro- 
ceedings were  adjusted.  Hence,  the 
plaintiff  alleges  in  both  his  com- 
plaint and  reply,  and  as  a  witness 
testifies,  that  at  or  about  the  time 
the  year  expired  he  knew  and  Was 
advised  by  the  company  that  it  de- 


nied all  liability  and  would  contest 
his  claim,  yet  he  did  not  commence 
his  action  until  at  least  two  years 
and  eight  months  after  he  received 
that  information.  In  the  face  of 
such  allegations  and  proof,  we  are  of 
the  opinion  that  when  he  acquired 
such  knowledge  he  could  not  there- 
after rely,  and  did  not  rely,  upon 
such  alleged  promises  or  representa- 
tions of  the  company.  The  plaintiff 
has  not  shown  or  alleged  any  excuse 
or  reason  for  not  bringing  his  action 
within  a  reasonable  time  after  he 
received  the  information,  on  or 
about  October  2, 1913,  that  his  claim 
would  be  contested,  or.  why  he  de- 
layed bringing  his  action  until  June 
29,  1916. 

Assuming  that  the  defendant  was 
estopped  to  plead  the  time  limita- 
tion, the  estoppel  was  removed  when 
tjtie  plaintiff  was  notified  that  the  de- 
fendant denied  liability  and  would 
contest  his  claim  ^^^,^y  ^,  „^. 
and  upon  receipt  of  biiity-eirect 
such  notice  the  *"  ••**«»i^»- 
plaintiff  then  had  a  reasonable  time 
within  which  to  commence  his  ac- 
tion. David  V.  Oakland  Home  Ins. 
Co.  11  Wash.  181,  39  Pac.  443;  Phil- 
lips V.  Union  Cent.  L.  Ins.  Co.  (C. 
C.)  101  Fed.  33.  The  action  was 
commenced  on  June  29,  1916,  and 
under  the  facts  disclosed  by  the  rec- 
cord  we  hold  as  a 
matter  of  law  that  I^il^!"~**** 
it  was  not  com- 
menced within  a  reasonable  time  aft- 
er the  defendant  notified  the  plain- 
tiff that  it  would  contest  his  claim 
and  deny  liability,  and  for  such  rea- 
son the  court  should  have  directed 
the  jury  to  return  a  verdict  for  the 
defendant.  This  decision  is  founded 
upon  a  contract,  and  is  not  in  con- 
flict with,  and  is  to  be  distinguished 
from,  the  opinion  of  Mr.  Justice 
Benson  in  the  case  of  Hood  v. 
Seachrest,  89  Or.  457,  174  Pac.  734, 
rendered  September  10,  1918,  which 
was  founded  upon  the  statute. 

It  is  also  shown  by  the  record 
that  the  garnishee  process  was  still 
pending  at  the  time  the  action  herein 
was  commenced,  and  under  the  au- 
thority of  Ripley  v.  ^tna  Ins.  Co.  30 
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N.  Y.  186,  86  Am.  Dec.  362,  the  fact 
that  the  defendant  had  been,  gar- 
nished, and  that  by  reason  thereof 

it  would  not  settle 
the  loss  while  that 
process  was  pend- 
ing*, did  not  amount  to  a  waiver  of 
the  time  limitation  in  the  policy,  and 
the  defendant  would  not  be  es^ 
topped. 

The  judgment  of  the  Circuit  Court 
is  reversed,  and  the  action  is  dis- 
missed. 

A  petition  for  rehearing  having 
been  filed,  Benson,  J.,  on  February 
11, 1919,  handed  down  the  following 
additional  opinion  ( —  Or.  — ,  178 
Pac.  358) : 

The  petition  for  rehearing  in  this 
case  very  earnestly  attacks  the  con- 
clusion in  the  original  opinion  here- 
in, which  is  expressed  in  these 
words:  "Assuming  that  the  de- 
fendant was  estopped  to  plead  the 
time  limitation,  the  estoppel  was  re- 
moved when  the  plaintiff  was  noti- 
fied that  the  defendant  denied  lia- 
bility and  would  contest  his  claim, 
and  upon  receipt  of  such  notice  the 
plaintiff  then  had  a  reasonable  time 
within  which  to  commence  his  ac- 
tion." 

The  opinion  concludes  that,  since 
more  than  two  years  had  elapsed 
thereafter  before  the  action  was 
commenced,  plaintiff's  right  was 
barred.  The  question  suggested  by 
the  opinion  and  the  arguments  upon 
the  petition  for  rehearing  did  not 
assume  a  prominent  position  in  the 
former  hearing,  and  therefore  we 
have  since  made  a  very  careful  in- 
vestigation of  the  authorities  which 
have  at  this  time  been  cited  by 
Qounsel. 

Plaintiff  argues  that  when  a  de- 
fendant has,  by  his  own  conduct, 
waived  any  of  the  requirements  of 
a  contract,  that  condition  or  limita- 
tion is  out  of  the  contract  for  all 
time,  and  cannot  be  revived.  He 
also  urges,  as  a  sequence,  that  when 
the  period  of  the  limitation  fixed  by 
the  contract  has  been  eliminated  by 
the  conduct  of  the  defendant  there 
remains  no  limit  other  than  the 
general     Statute    of     Limitations, 

3  A.L.R.— 14. 


Waive 


fleet. 


under  which  this  action  is  not 
barred.  In  considering  the  authori- 
ties in  support  of  this  view^  we  noay 
well  keep  in  mind  the  somewhat 
elusive  distinction  between  waiver 
and  estoppel  as  illustrated  in  Kim- 
ball V.  Horticultural  Fire  Relief,  79 
Or.  133,  154  Pac.  578,  a  distinction 

which  appears  to  be  Deumtioii^ 
that  a    Vaiver     is  watvetw. 
a    voluntary    relin-  •■*«»'^**- 
quishment  of  a  known  right,  while 
an  "estoppel"  consists  of  a  preclu- 
sion which  in  law  prevents  a  party 
from  alleging  or  denying  a  fact  in 
consequence  of  his  own  previous  act, 
averement,  or  deni- 
al. Hence,  if  a  party 
relinquishes  a  known  right,  awarded 
him  by  contract,  he  cannot,  without 
the  consent  of  his  adversary,  re- 
claim it.    But  the  ban  of  an  estoppel 

may  be  lifted  by  the  E.toppei- 
party  against  whom  iiftims  baa- 
it  is  invoked,  by  the  "''"^•^• 
giving  of  proper  notice.    In  the  case 
at  bar,  we  may  assume  that  the  de- 
fendant,   by    the    conduct    of    its 
agents,  led  the  plaintiff  to  believe 
that  his  claim  would  not  be  contest- 
ed, but  would  eventually  be  paid.   So 
long  as  it  maintained  this  attitude, 
the  plaintiff  was  warranted  in  re- 
maining quiescent;  but  when  de- 
f aidant  notified  him  that  the  policy 
claim  would  not  be 
paid  the  ban  of  the  n^Miur'^oa 
estoppel  was  raised,  poiic"^* 
and     the     plaintiff 
could  no  longer  plead  that  he  was 
being  deceived  by  the  tactics  of  the 
adversary. 

With  these  principles  in  mind,  let 
us  examine  the  authorities  cited  by 
the  appellant.  The  leading  case  re- 
lied upon  is  that  of  Semmes  v.  Hart- 
ford Ins.  Co.  (Semmes  v.  City  F.  Ins. 
Co.)  13  Wall.  158,  20  L.  ed.  490,  in 
which  the  circumstances  were  of  a 
sort  which  could  occur  only  once  in 
many  generations.  The  plaintiff 
was  a  resident  and  citizen  of  Missis- 
sippi, and  the  defendant  a  corpora- 
tion of  Connecticut.  The  loss  oc- 
curred in  January,  1860,  and  the 
action  was  begun  on  October  31, 
1866.    The  defendant  relied  upon  a 
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provision  in  the  policy  to  the  effect : 
**No  suit  for  the  recovery  of  any 
claim  upon  the  same  shouM  be  sus- 
tainable in  any  court  unless  such 
suit  should  be  commenced  within 
the  term  of  twelve  months  next  aft- 
er any  loss  or  damage  should  oc- 
cur; and  that  in  case  any  such  suit 
should  be  commenced  after  the  ex- 
piration of  twelve  months  nei^  after 
such  loss  or  damage  should  have  oc- 
curred, the  lapse  of  time  should  be 
taken  and  deemed  as  conclusive  evi- 
dence against  the  validity  of  the 
claim  thereby  so  attempted  to  be  en- 
forced." 

To  this  plea  there  was  a  replica- 
tion of  the  diverse  citizenship  of  the 
parties,  and  that  the  Civil  War  had 
prevented  the  prosecution  of  the  suit 
within  the  time  limited  in  the  con- 
tract. Mr.  Justice  Miller  delivered 
the  opinion  of  the  court,  and  appar- 
.ently  bases  his  reasoning  and  con- 
clusion upon  the  second  clause  of  the 
time  limitation,  as  above  set  out,' 
using  this  language: 

'^Now,  this  contact  relates  to  the 
twelve  months  next  succeeding 
.  .  .  the  loss,  and  the  court  has  no 
right,  as  in  the  case  of  a  statute, 
to  construe  it  into  a  number  of 
days  equal  to  twelve  months,  to  be 
made  up  of  the  days  in  a  period  of 
live  years  in  which  the  plaintiff  could 
lawfully  have  commenced  his  suit. 

''So,  also,  if  the  plaintiff  shows 
any  reason  which  in  law  rebuts  the 
presumption,  which,  on  the  failure 
to  sue  within  twelve  months,  is, 
by  the  contract,  made  conclusive 
against  the  validity  of  the  claim, 
that  presumption  is  not  revived 
again  by  the  contract.  It  would 
seem  that,  when  once  rebutted  f uUy, 
nothing  but  a  presumption  of  law  or 
presumption  of  fact  could  again  re- 
vive it.  .  .  •  And  though  the 
plaintiff  may  show  by  his  disability 
to  sue  a  sufficient  answer  to  the 
twelve  months  provided  by  the  con- 
tract, he  must  still  bring  his  suit 
within  the  reasonable  time  fixed  by 
the  legislative  authority ;  that  is,  by 
the  Statute  of  Limitations." 

It  will  be  at  once  observed  that 
this  case  is  widely  different  from  the 


one  at  bar,  in  that  there  is  no  ele- 
ment in  it,  either  of  waiver  or  of 
estoppel.  The  failure  to  bring  the 
action  within  the  contract  time  was 
not  attributable  to  either  plaintiff  or 
defendant,  but  to  the  unforeseen 
tragedy  of  civil  war.  This  differ- 
ence is  emphasized  by  the  fact  that 
<Mr.  Justice  Miller  bases  his  conclu- 
sion upon  that  clause  of  the  policy 
which  makes  the  failure  to  sue  with- 
in twelve  months  conclusive  evi- 
dence of  the  invalidity  of  the  claim, 
a  clause  which  is  not  found  in  the 
policy  which  we  are  considering. 

The  next  case  which  we  are  asked 
to  consider  is  Illinois  Live  Stock  Ins. 
Co.  V.  Baker,  153  111.  240,  38  N.  E. 
627.  This  case  holds  that  hopes  of 
payment  held  out  to  a  plaintiff  by  an 
insurance  company  as  an  induce- 
ment not  to  sue  within  the  time  lim- 
ited in  the  policy  operate  as  a  waiver 
of  the  limitation  clause  in  the  pol- 
icy; that  such  waiver  cannot  be  re- 
voked, and  that  after  such  waiver 
the  case  rests  upon  the  statutory 
limitation.  < 

Next  we  have  the  case  of  Galloway 
V.  Standard  F.  Ins.  Co.  45  W.  Va. 
237,  31  S.  E.  969,  from  which  we 
quote;  "Now,  whether  such  prom- 
ise continuing  unexecuted  for  a  time, 
and  then  ended  by  a  refusal  to  per- 
form it,  leaving  a  part  of  the  period 
reasonably  sufficient  for  suit,  would 
be  a  waiver  of  the  clause,  or  merely 
suspend  it  from  the  promise  to  the 
refusal  to  fulfil  it,  I  need  not,  do  not, 
say.  I  do  say,  however,  that  where 
such  promise  stands  for  the  whole 
period  of  the  limitation,  it  is  not  a 
mere  suspension,  but  a  waiver  of  the 
clause  of  limitation." 

The  opinion  cites  with  approval 
Semmes  v.  Hartford  Ins.  Co.,  and 
niinois  Live  Stock  Ins.  Co.  v.  Baker, 
supra,  and  holds  that  the  general 
Statute  of  Limitations  controls. 

Finally,  our  attention  is  directed 
to  Eamshaw  v.  Sun  Mut.  Aid  Soc. 
68  Md.  465,  6  Am.  St.  Rep.  460,  12 
Atl.  884.  This  case  resembles  that 
of  Semmes  v.  Hartford  Ins.  Co. 
supra,  in  that  there  is  no  element 
of  either  waiver  or  estoppel ;  the  de- 
lay in  bringing  the  action  having 
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-l>een.  accoippIiBhed  by  the  act  of  a 
'  third  pa3rty»  who  commenced  a  suit 
to  restrain  the  defendant  from  pay- 
ing the  money  to  plaintiffs,  and  se- 
cured a  temporary  restraining  order 
which  continued  in  force  until  the . 
contract  time  limitation  had  expired. 
The  opinion  simply  follows  Semmes  « 
V.  Hartford  Ins.  Co.  supra,  and 
bases  its  conclusion  iQKin  that  au- 
thority. 

Opposed  to  these,  there  is  a  str<Hig 
line  of  authorities  which  hold  to  the 
Tiew  that  such  acts  of  the  defendant 
as  are  indicated  in  the  present  case 
do  not,  in  the  strict  sense,  constitute 
a  waiver,  but  a  simple  case  of  estop- 
pel, the  effect  of  which  is  to  suspend 
the  time  limitation  of  the  contract 
until  the  hour  when  the  estoppel  is 
removed  by  notice  to  the  plaintiff 
that  his .  claim  is  repudiated,  at 
which  moment  the  contract  limita- 
tion again  becomes  effective,  and 
gives  the  plaintiff  twelve  months 
from  that  date  in  which  to  begin 
his  action.  Among  the  authorities 
aupporting  this  doctrine,  we  note  1 
Wood  on  Limitations,  §  49,  which 
aays:  ''If  the  insurer  adjusts  the 
loss,  and  promises  to  pay  it  within 
a  speeified  time,  the  period  covered 
by  the  priMnise  is  excluded  from  the 
limitation." 

Joyce  on  Insurance,  §  8207,  says : 
^'A  provision  requiring  suit  to  be 
brought  within  a  certain  time  may 
be  waived,  and  this  waiver  may  be 
mf erred  from  acts  and  conduct  on 
the  part  of  the  insurer.  And  if  the 
insured  is  induced  by  the  acts  of  the 
officers  or  agents  of  the  insurer  to 
suspend  for  a  certain  time  the  per- 
formance of  acts  required  on  his 
X)art  sdtter  loss,  such  time  should  be 
added  to  the  time  limited  for  bring- 
ing action." 

The  following  cases  support  the 
doctrine  thus  formulated :  Eilllps  v. 
Putnam  F.  Ins.  Co.  28  Wis.  472,  9 
Am.  Rep.  606;  Black  v.  Winnieshiek 
Ins.  Co.  31  Wis.  74 ;  Kentucky  Mut. 
Security  Fund  Co.  v.  Turner^  89  Ky. 
465,  18  S.  W.  104;  Steel  v.  Phenix 
Ins.  Co.  2  C.  C.  A.  463,  7  U.  S.  App. 
;i25,  61  Fed.  716 ;  Allemania  F.  Ins. 
•<Jo.  V.  Peek,  83  111.  App.  548;  Fey  • 
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V.  1.  O.  O.  F.  Mut  L.  Ins.  Co.  120 
Wis.  858,  98  N.  W.  206 ;  Voorheis  v. 
People's  Mut.  Ben.  Soc.  91  Mich.  469, 
61  N.  W.  1109.  These  authorities 
appear  to  us  to  be  founded  upon  the 
better  reasoning,  and  we  therefore 
conclude  that,  plaintiff  having  failed 
to  commence  his  action  within 
twelve  months  after  being  notified 
that  defendant  repudiated  his  claim, 
the  action  is  barred,  and  the  peti- 
tion for  a  rehearing  must  be  denied. 

McBride,  Ch.  J.,  and  Harris  and 
Bean,  JJ.,  concur. 

Johns,  J.,  concurs  in  the  result, 
adhering  to  the  former  opinion. 

Burnett,  J.,  concurring: 

This  is  an  action  to  recover  the 
amount  of  a  policy  of  the  standard 
form  prescribed  by  the  statutes  of 
this  state,  insuring  a  dwelling  house 
owned  by  the  plaintiff,  for  one  year 
from  June  14,  1912.  The  complaint 
alleges  that  ''thereafter  and  on  the 
day  of  October,  1912,  the  plain- 
tiff made  due  and  sufficient  notice  of 
the  fire,  and  proof  of  loss  in  the  form 
required  by  said  defendant  and 
caused  the  same  to  be  filed  with  said 
defendant  company,  which  said 
proof  was  filed  and  accepted  by  said 
defendant  company.  That  plaintiff 
herein  has  duly  and  fully  pwformed 
all  of  the  terms,  conditions,  and  obli- 
gations of  said  policy  upon  his  part 
to  be  kept  and  performed.  That  up- 
on the day  of  October,  1912, 

said  defendant  company  made  a  full 
and  complete  investigation  of  said 
fire,  and  assessed  and  established 
the  loss  of  this  plaintiff  to  be  about 
the  sum  of  f  1,600.'* 

These  quoted  excerpts  from  the 
complaint  are  denied  by  the  answer. 

It  is  admitted  that  the  house  was 
totally  destroyed  by  fire,  October  2, 
1912.  The  plaintiff's  allegation  of 
his  ownership  of  the  property  is 
traversed.  It  is  admitted,  as  he  al- 
leges in  substance,  that  a  few  days 
after  the  fire,  in  an  action  in  the 
circuit  court  for  Marion  county 
against  ^e  plaintiff  here,  the  plain- 
ts in  an  action  caused  a  writ  of  at- 
tachment to  be  issued  and  levied  up- 
on the  funds  in  the  hands  of  the 
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defendant  company,  owing  to  tliis 
plaintiff.  The  complaint  charges,  in 
substance,  that  after  the  attach- 
ment was  levied  the  plaintiff  de- 
manded from  defendant  the  amount 
of  the  policy,  and  the  latter  repre- 
sented that  payment  would  be  made 
and  the  loss  fully  adjusted  and  satis- 
fied as  soon  as  the  attachment  pro- 
ceedings had  been  determined  and 
disposed  of,  which  representations 
were  continued  until  after  a  year 
had  elapsed  from  the  date  of  the  fire, 
after  which  the  company  refused 
absolutely  to  pay  anything  what- 
ever; that  the  assurances  of  pay- 
ment after  the  settlement  of  the  at- 
tachment proceedings  were  made  for 
the  purpose  of  deceiving  the  plain- 
tiff and  causing  him  not  to  bring  any 
action  against  the  defendant;  that, 
believing  such  representations  to  be 
true,  he  was  induced  thereby  not  to 
sue  within  the  time  prescribed  by 
the  policy;  and  that  on  account  of 
said  representations  the  defendant 
ought  not  now  to  be  permitted  to  say 
that  the  action  was  not  commenced 
within  the  time  limited  by  the  con- 
tract. Averring  that  no  part  of  the 
insurance  money  has  been  paid,  the 
plaintiff  demands  judgment  there- 
for, with  interest  and  costs.  A  copy 
of  the  policy  is  appended  to  the  com- 
plaint as  an  exhibit. 

The  matter  about  promising  to 
pay  as  soon  as  the  attachment  had 
been  determined  and  the  charges  of 
deception  on  the  part  of  the  defend- 
ant were  denied  by  the  answer. 

Among  other  defenses,  the  de- 
fendant, reciting  the  contents  of  the 
policy  on  that  point,  avers  that  the 
plaintiff  did  not  within  sixty  days 
after  the  fire,  and  has  not  at  any 
time,  rendered  any  statement  to  the 
defendant  containing  any  of  the 
matters  or  things  required  by  the 
said  policy  of  insurance,  nor  did  he 
within  sixty  days  after  the  fire  or 
at  any  time  since  offer  any  proof  of 
his  loss;  and,  further,  that  no  suit 
or  action  on  the  policy  was  com- 
menced within  twelve*  months  next 
after  the  fire,  or  at  any  time  before 
this  action  was  begun,  which  itself 
was  not  instituted  within  the  time 


provided  by  said  policy.  This  was 
traversed  by  the  reply.  By  way  of 
estoppel  that  pleading  declares,  in 
substance,  that  the  defendant  ought 
not  to  be  permitted  to  say  that  the 
action  was  not  commenced  within 
sixty  days  after  the  fire,  "upon  the 
ground'  and  for  the  reason  that  im- 
mediately after  said  fire  plaintiff 
herein  duly  notified  defendant  there- 
of, and  that  said  defendant  instruct- 
ed plaintiff  that  one  T.  C.  Shankland 
would  be  the  adjuster  to  adjust  the 
loss  occasioned  by  said  fire,  and  that 
he  should  thereafter  transact  all 
business  in  connection  with  said  loss 
with  the  said  T.  C.  Shankland,  and 
that  thereafter  and  within  sixty 
days  from  said  fire  plaintiff  herein 
met  the  said  T.  C.  Shankland  at  the 
place  of  said  fire,  and  then  and  there 
fully  informed  the  said  T.  C.  Shank- 
land concerning  all  the  facts  and 
circumstances  known  to  plaintiff  re- 
garding said  fire,  and  then  and  there 
answered  all  questions  concerning 
the  same  asked  by  the  said  T.  C. 
Shankland,  and  then  and  tfaer^ 
signed  all  papers  required  to  be 
signed  by  tl]^  said  T.  C.  Shankland, 
and  that  the  said  T.  C.  Shankland 
then  and  there  informed  this  plain- 
tiff that  he  had  furnished  all  infor- 
mation that  was  necessary,  and  that 
he  had  signed  all  papers  that  were 
necessary  to  be  signed  to  prove  said 
loss  and  furnish  information  to  de- 
fendant company,  and  that  plaintiff 
herein  relied  upon  the  representa- 
tions and  statments  of  the  said  T. 
C.  Shankland,  and  made  no  other 
proof  of  said  loss  and  furnished  no 
other  information  concerning  the 
same,  believing  that  he  had  fur- 
nished all  information  and  proof  de- 
manded and  desired  by  said  defend- 
ant company,  to  said  company's 
agent,  the  said  T.  C.  Shankland." 

Upon  similar  grounds,  based  on 
the  allegation  that  the  company  had 
promised  to  pay  the  face  of  the  i)ol- 
icy  as  soon  as  the  attachment  pro- 
ceedings were  settled,  and  that  the 
promises  were  continued  until  after 
the  one  year  in  which  he  might  sue 
had  expired,  it  is  contended  that  the 
defendant  is  estopped  from  .urging 
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the  conventional  limitation  upon 
bringing  the  action.  A  jury  trial 
resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  and  the  defendant 
appeals. 

The  plaintiff  testifies  that  he  ef- 
fected the  insurance  on  the  prop- 
erty, received  the  policy,  took  it 
home  with  him,  and  read  it  in  full. 
It  appears  without  dispute  that  he 
discovered  the  provision  therein  to 
the  effect  that  the  policy  should  be 
void  if  he  were  not  the  sole  and  un- 
conditional owner  of  the  land  upon 
which  the  dwelling  stood,  and  inas- 
much as  he  had  only  a  permissive 
occupancy  of  that  realty,  subject  to 
sale  for  the  joint  account  of  him- 
self and  the  owner  of  the  fee,  he  re- 
turned the  instrument  to  the  agents 
who  effected  the  insurance,  and  they 
appended  a  rider  in  the  form  re- 
quired to  cover  the  apparent  estate. 

The  admitted  policy  on  its  face 
concludes  with  this  clause:  "This 
policy  is  made  and  accepted  subject 
to  the  conditions,  provisions,  and 
agreements  not  in  conflict  with  law 
or  contrary  to  public  policy,  con- 
tained on  the  first  page  hereof  and 
those  hereafter  placed  hereon,  and 
to  the  conditions  placed  upon  page 
two  hereof,  all  of  which  said  condi- 
tions, provisions  and  agreements  are 
hereby  specially  referred  to  and 
made  a  part  of  this  policy;  and  no 
officer,  agent,  or  other  representa- 
tive of  this  company  shall  have 
power  to  waive  any  condition,  pro- 
vision, or  agreement  of  this  policy, 
except  such  as,  by  the  terms  of  this 
policy,  may  be  the  subject  of  agree- 
ment written  hereon  or  added  here- 
to; and  as  to  such  conditions,  pro- 
visions, and  agreements,  no  officer, 
agent,  or  representative  of  this  com- 
pany shall  have  such  power  or  be 
deemed  or  held  to  have  waived  any 
of  such  conditions,  provisions,  and 
agreements,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  at- 
tached hereto,  nor  shall  any  privi- 
lege or  permission  affecting  the  in- 
surance under  this  policy  exist  or  be 
.claimed  by  the  insured  unless  so 
written  or  attached." 

It  is  further  stated  in  the  con- 


ditions that  "in  any  matter  relating 
to  this  insurance,  no  person,  unless 
duly  authorized  in  writing,  shall  be 
deemed  the  agent  of  this  company." 

Further,  that  **within  sixty  days 
after  the  fire,  unless  such  time  is 
extended  in  writing  by  this  com- 
pany, (the  insured)  shall  render  a 
statement  to  this  company,  signed 
and  sworn  to  by  said  insured,  stat- 
ing the  knowledge  and  belief  of  the 
insured  as  to  the  time  and  origin  of 
the  fire ;  the  interest  of  the  insured 
and  of  all  others  in  the  property; 
the  cash  value  of  each  item  thereof 
and  the  amount  of  loss  thereon ;  all 
encumbrances  thereon ;  all  other  in- 
surance, whether  valid  or  not,  cover- 
ing any  of  said  property ;  and  a  copy 
of  all  the  descriptions  and  schedules 
in  all  policies;  any  changes  in  the 
title,  use,  occupation,  location,  pos- 
session, or  exposures  of  said  prop- 
erty since  the  issuing  of  this  policy ; 
by  whom  and  for  what  purpose  any 
building  herein  described  and  the 
several  parts  thereof  were  occupied 
at  the  time  of  fire." 

Again:  "This  company  shall  not 
be  held  to  have  waived  any  provi- 
sion or  condition  of  this  policy  or 
any  forfeiture  thereof  by  any  re- 
quirement, act,  or  proceeding  on  its 
part  relating  to  the  appraisal  or  to 
any  examination  herein  provided 
for;  and  the  loss  shall  not  become 
payable  until  sixty  days  after  the 
notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  the  loss  herein 
required  have  been  received  by  this 
company,  including  an  award  by  ap- 
praisers when  appraisal  has  been  re- 
quired." 

And,  lastly :  "No  suit  or  action  on 
this  policy,  for  the  recovery  of  any 
claim,  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with 
all  the  foregoing  requirements,  nor 
unless  commenced  within  twelve 
months  after  the  fire." 

A  short  time  after  the  fire  the 
plaintiff  wrote  a  letter  to  the  local 
agent  at  Portland,  notifying  him 
thereof.  On  October  11,  1912,  that 
representative  of  the  company  ad- 
dressed a  letter  to  him  as  follows: 
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^Tlease  be  advised  that  we  have 
heard  from  San  Francisco  about 
your  loss  at  the  beach.  Mr.  T.  C. 
Shankland  will  be  the  adjuster;  we 
inclose  his  personal  card.  He  will 
send  you  a  telegram  addressed  to 
Hubbard  on  Monday  forenoon;  it 
will  be  sent  from  Ashland,  Oregon, 
as  he  was  called  down  there  to-day, 
but  Sunday  evening  he  will  be  able 
to  decide  just  what  evening  he  will 
be  able  to  leave  Portland  for  Gear- 
hart  park.  He  stated  that  it  would 
be  necessary  for  you  to  be  there  in 
order  for  you  to  properly  sign  up 
required  papers.'* 

The  plaintiff  testified  that  Shank- 
land  preceded  him  to  the  scene  of 
the  fire,  near  Gearhart  in  Clatsop 
county,  and  that  when  he  arrived  he 
found  Shankland  and  signed  the  fol- 
lowing : 

Investigation  Agreement. 

Witnesseth,  that  the  undersigned 
W.  L;  Gilbert,  the  insured,  claiming 
to  have  met  with  loss  by  fire  of  Oc- 
tober 2,  1912,  to  property  described 
for  insurance  under  policy  No.  79,- 
721  of  the  Globe  Underwriters'  In- 
surance Company,  issued  at  its 
agency  at  Portland,  Oregon,  on  the 
14th  day  of  June,  1912,  and  that  the 
undersigned  T.  C.  Shankland  has 
been  detailed  by  said  insurance  com- 
pany as  its  adjuster  in  this  case  to 
investigate  the  facts  and  circum- 
stances of  said  loss,  and  to  report 
particulars  thereof  to  said  insur- 
ance company's  offices,  for  their  in- 
formation, and  that  it  is  desired  that 
said  attention  be  given  without  de- 
lay or  prejudice  to  the  rights  of 
either  party  to  said  policy  contract : 

Therefore,  it  is  hereby  agreed  and 
stipulated  that  said  adjuster  may 
proceed  in  said  investigation  and 
may  agree  with  said  insured,  in  ac- 
cordance with  the  provisions  of  said 
policy,  as  to  the  ascertained  or  esti- 
mated amount  of  both  sound  value 
of,  and  loss  and  damage  by  said  fire 
to,  property  which  said  insured 
claims  was  described  for  insurance 
under  said  policy,  if  said  agreement 
can  be  reached ;  and  that  this  agree- 
ment is  and  that  the  said  agreement 


hereinabove  referred  to  (if  made) 
is  to  be,  without  reference  to  any 
other  question  or  questions  which 
has  or  have  arisen  or  may  hereafter 
arise  under  the  conditions  and  stipu- 
lations of  said  policy. 

Said  insured  understands  and 
agrees,  that  the  said  adjuster  has  no 
authority  to  waive,  modify,  or  strike 
from  said  policy,  any  of  its  terms^ 
conditions,  or  stipulations,  nor  to  re- 
vive the  said  policy  should  it  have 
become  void  or  voidable  from  any 
cause. 

Witness  our  hands  Gearhart,  Ore- 
gon, this  15th  day  of  October,  1912. 

W.  L.  Gilbert,  Insured. 
Globe  Underwriters'  Insurance  Com- 
pany, 

by  T.  C.  Shankland,  Adjuster. 

This  paper  seems  to  have  been 
executed  in  duplicate,  both  copies 
being  offered  in  evidence  on  the  part 
of  the  defendant  The  plaintiff  ad- 
mits signing  one  of  them,  and  says 
that  the  signature  on  the  other  looks 
like  his  own,  but  that  he  does  not 
remember  signing  it,  although  he 
says  that  he  signed  two  papers  on 
that  occasion.  In  one  place  he  mere- 
ly says  that  he  made  proof  of  losa 
at  that, time;  again,  he  says  that 
Shankland  called  one  of  the  papers 
"proof  of  loss."  This  is  all  denied  by 
the  latter.  No  notice  was  served  up- 
on the  defendant  to  produce  any 
such  paper.  The  plaintiff  says  that 
he  gave  it  to  Shankland.  The  latter,, 
however,  was  not  called  upon,  as 
far  as  the  record  discloses,  to  pro- 
duce the  writing,  and  the  only  evi- 
dence about  it  on  the  part  of  plain- 
tiff is  his  mere  statement  that  he 
made  proof  of  loss.  There  is  no  pre- 
tense in  the  testimony  on  his  behalf 
that  the  instrument  contained  any 
of  the  stipulated  requisites  for  such 
a  writing.  By  the  terms  of  the  pol- 
icy, which  the  plaintiff  himself  says 
he  read  with  care,  it  is  stipulated 
that  action  to  recover  for  the  loss 
must  be  brought  within  one  year 
after  the  fire.  Respecting  the  mat- 
ter of  the  delay  beyond  that  period,, 
he  says  that  on  a  subsequent  occa- 
sion Shankland  told  him  the  loss 
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could  not  be  paid  until  after  the  at- 
tachment action  was.  settled. 

Urged  by  his  counsel  to  tell  every- 
thing, he  said:  ''As  near  as  I  can 
remember,  he  said  he  didn't  think 
there  would  be  any  trouble  with  the 
company  about  paying  the  policy 
when  the  lumber  company  was  set- 
tled with." 

Asked  to  tell  fully  what  was  said, 
plaintiff  testified  as  follows: 

A.  Well,  I  don't  know  as  there 
was  very  much  else  said,  only  what 
I  have  stated  here. 

Q.  Well,  I  want  you  to  go  over  the 
whole  thing,  just  as  though  you  had 
never  mentioned  it  before,  Mr.  Gil- 
bert. 

A.  He  said  he  had  no  right,  be- 
cause I  didn't  put  in  my  proof  of 
loss. 

Q.  Was  that  the  time  when  you 
went  down  there  thirty  days  after 
the  fire? 

A.  No. 

Q.  Well,  now,  that  is  the  conver- 
sation we  are  talking  about  now, 
and  I  want  you  to  confine  yourself 
to  that,  and  tell  what  he  said,  and 
all  that  he  said. 

A.  Well,  he  didn't  say  anything 
at  that  time,  only  just  that  I  couldn't 
have  my  money  until  that  case  was 
settled.  That  is  about  all  he  did 
say  about  it.  I  don't  remember  of 
his  saying  anything  else  that  I  can 
recall  to  memory  now;  it  is  so^e 
time  a^. 

All  the  matter  relied  upon  by  the 
plaintiff  to  prove  either  waiver  or 
estoppel  is  found  in  the  evidence 
about  the  declarations  of  Shankland. 
No  other  statement  of  any  other 
person  in  any  way  connected  with 
the  defendant  company  is  put  forth 
in  support  of  the  contention  that  the 
plaintiff  was  excused  from  furnish- 
ing proof  of  loss,  or  from  commence 
ing  his  action  within  one  year  next 
after  the  fire.  It  is  necessary, 
therefore,  to  determine  the  extent 
of  Shankland's  authority  to  bind  the 
company.  * 

It  is  well  settled  that  one  dealing 
with  the  agent  of  another  does  so  at 
his  peril,  and  must  be  prepared  to 


show  that  the  other  is  really  the 
agent  of  the  principal  sought  to  be 
charged,  or  that  the  latter  has  given 
the  supposed  agent  apparent  power 
to  act  as  he  did  in  the  matter  in 
question,  or,  with  knowledge  of  his 
doings  or  statements,  has  ratified 
the  same,  or  has  waived  his  want  of 
authority,  or  is  in  some  manner 
estopped  to  deny  the  same.  Rumble 
V.  Cummings,  52  Or.  203,  208,  95 
Pac.  1111;  Baker  v.  Seaweard,  63 
Or.  350,  127  Pac.  961 ;  Sharp  v.  Kil- 
bom,  64  Or.  371, 130  Pac.  375;  Rob- 
erts  V.  Lombard,  78  Or.  100,  152 
Pac.  499;  Bessler  v.  Derby,  80  On 
513, 157  Pac.  791. 

It  is  also  a  well-established  prin- 
ciple that  one  having  knowledge  of 
the  limited  authority  of  an  agent 
cannot  bind  the  principal,  by  any 
act  or  statement  of  the  agent,  be- 
yond the  actual  scope  of  the  author- 
ity thus  known  to  the  one  seeking  to 
charge  the  principal  by  virtue  of 
something  said  or  done  by  the  al- 
leged agent.  Weidert  v.  State  Ins. 
Co.  19  Or.  261,  20  Am.  St.  Rep.  809, 
24  Pac.  242;  Egan  v.  Westchester 
Ins.  Co.  28  Or.  289,  42  Pac.  611; 
Leavitt  v.  Dimmick,  86  Or.  278,  168 
Pac.  292. 

The  following  extract  from  1 
Mechem  on  Agency,  §  707,  is  apropos 
to  the  discussion:  'Tarties  deal- 
ing with  an  agent  known  by  them 
to  be  acting  only  under  an  express 
grant,  whether  the  authority  be 
general  or  special,  are  bound  to  take 
notice  of  the  nature  and  extent  of 
the  authority  conferred.  They  must 
be  regarded  as  dealing  with  that 
grant  before  them,  and  are  bound 
at  their  peril  to  notice  the  limi- 
tations thereto  prescribed,  either 
by  its  own  terms  or  by  con- 
struction of  law.  ...  So,  where 
the  act  assumed  to  be  done  by  the 
agent  is  one  for  which  the  author- 
ity is  required  by  law  to  be  con- 
ferred by  a  written  instrument  or 
by  a  writing  under  seal,  the  parties 
dealing  with  him  must  take  notice 
of  that  fact,  and  they  will  be  bound 
by  any  limitations  or  restrictions: 
contained    therein,    although    they 
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have  not  had  actual  knowledge  of 
them." 

The  doctrine  of  the  latter  part 
of  this  excerpt  is  applicable  to  the 
requirement  of  the  statute  about  the 
necessary  conditions  of  fire  insur- 
ance policies,  wherein  it  is  pre- 
scribed that  "in  any  matter  relating 
to  this  insurance,  no  person,  unless 
duly  authorized  in  writing,  shall  be 
deemed  the  agent  of  this  company." 

Under  the  sanction  of  this  law, 
the  plaintiff  was  charged  with 
knowledge  that  the  authority  of 
Shankland  must  be  in  writing,  and 
hence  the  limits  of  the  alleged 
agent's  power  were  imputed  to  the 
former  by  operation  of  law.  In  ad- 
dition to  this,  he  himself  confessed- 
ly agreed  in  writing  to  the  special 
scope  of  Shankland's  agency.  Ad- 
mittedly, the  plaintiff  was  informed 
that  Shankland  would  be  the  adjust- 
er. No  further  authority  was  con- 
ferred upon  him  by  the  letter  ad- 
dressed to  the  plaintiff  and  already 
quoted.  It  is  prescribed  in  the  pol- 
icy itself  that  the  company  shall 
not  be  held  to  have  waived  any  pro- 
vision or  condition  thereof,  or  any 
forfeiture  thereof,  by  any  require- 
ment, act,  or  proceeding  on  its  part, 
relating  to  the  appraisal,  or  to  any 
examination  therein  provided  for. 
The  plaintiff  knew  this,  because,  as 
he  said,  he  read  the  policy  before  the 
fire.  Moreover,  in  the  document 
which  he  signed  at  the  time  the  ad- 
juster inspected  the  ruins,  he  ex- 
pressly stipulated  that  "said  insured 
understands  and  agrees  that  the 
said  adjuster  has  no  authority  to 
waive,  modify,  or  strike  from  said 
policy,  any  of  its  terms,  conditions, 
or  stipulations,  nor  to  revive  the 
said  policy  should  it  have  become 
void  or  voidable  from  any  cause." 

Beyond  this,  the  general  scope  of 
that  agreement  which  he  admits 
signing  was  merely  that  the  adjust- 
er was  to  investigate  the  facts  and 
circumstances  of  the  loss,  and,  if 
possible,  agree  as  to  the  amount  of 
loss  and  damage,  "without  reference 
to  any  other  question  or  questions 
which  has  or  have  arisen,  or  may 


hereafter  arise,  under  the  conditions 
and  stipulations  of  said  policy." 

The  plain  construction  of  this 
writing,  which  the  plaintiff  does  not 
in  the  least  attempt  to  impeach  for 
fraud,  mistake,  or  any  other  reason, 
makes  it  manifest  that  the  agency 
of  Shankland  was  limited,  within 
the  knowledge  of  the  plaintiff,  to 
the  mere  question  of  ascertaining 
the  amount  of  the  loss,  without  deal- 
ing in  any  manner  or  to  any  degree 
with  any  other  question  then  or 
thereafter  to  be  involved  between 
the  parties.  Under  the  stipulated 
limitation  of  the  so-called  agent's 
power,  it  can  make  no  difference 
what  the  latter  said  respecting  the 
proof  of  loss,  or  the  sufficiency  for 
that  purpose  of  the  papers  which  the 
plaintiff  signed.  It  is  stated  in 
§  712,  L.  O.  L.,  that 

"There  shall  be  no  evidence  of  the 
contents  of  a  writing  other  than  the 
writing  itself,  except  in  the  follow- 
ing cases : 

"1.  When  the  original  is  in  the 
possession  of  the  party  against 
whom  the  evidence  is  offered,  and  he 
withholds  it  under  the  circum- 
stances mentioned  in  §  782. 

"2.  When  the  original  cannot  be 
produced  by  the  party  by  whom  the 
evidence  is  offered,  in  a  reasonable 
time,  with  proper  diligence,  and  its 
absence  is  not  owing  to  his  neglect 
or  default." 

This  section  closes  with  the  rule 
that,  in  the  cases  mentioned  in  the 
subdivisions  here  quoted,  either  a 
copy  or  oral  evidence  of  the  contents 
of  the  instrument  shall  be  produced. 

Section  782,  L.  O.  L.,  to  which  ref- 
erence is  made  in  the  quoted  matter 
above  set  forth,  reads  thus:  "The 
original  writing  shall  be  produced 
and  proved  except  as  provided  in 
§  712.  If  the  writing  be  in  the  cus- 
tody of  the  adverse  party,  he  must 
first  have  reasonable  notice  to  pro- 
duce it.  If  he  then  fail  to  do  so,  the 
contents  of  the  writing  may  be 
proved  as  in  case  of  its  loss ;  but  the 
notice  to  produce  it  is  not  necessary 
where  the  writing  itself  is  a  notice, 
or  where  it  has  been  wrongfully  ob- 
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tained  or  withheld  by  the  adverse 
party." 

For  the  plaintiff,  as  a  witness,  to 
call  a  paper  "proof  of  loss,"  is  but  a 
legal  conclusion.  It  is  not  evidence 
of  the  contents  of  the  paper  required 
by  the  Code,  even  if  a  showing  had 
been  made  authorizing  the  admis- 
sion of  oral  statements  on  that  sub- 
ject. It  is  a  reasonable  rule  that  the 
witness  who  gives  substituted  tes- 
timony by  word  of  mouth,  in  place 
of  the  writing  itself,  should  state  the 
language  thereof  as  nearly  as  pos- 
sible, so  that  the  court  may  deter- 
mine whether  it  comes  within  the 
definition  of  the  instrument  in  ques- 
tion as  embodied  in  the  policy.  In 
Wiseman  v.  Northern  P.  R.  Co.  20 
Or.  425,  23  Am.  St.  Rep.  135,  26  Pac. 
272,  the  defendant  was  sued  for  the 
value  of  certain  household  goods 
claimed  to  have  been  lost  by  it  while 
transporting  the  same  over  its  rail- 
road. One  ground  of  its  defense 
was  based  upon  a  release  to  a  min- 
imum valuation.  It  seems  that  the 
original  of  that  document  had  been 
forwarded  to  an  official  in  Chicago, 
Illinois ;  that  the  claim  agent  of  the 
defendant  at  St.  Paul  had  tele- 
graphed that  the  files  in  the  office 
of  the  traffic  manager  in  Chicago 
had  been  searched,  and  that  the  re- 
lease could  not  be  found  there.  It 
appears  that  the  instrument  had 
never  been  in  the  office  of  the  com- 
pany at  Portland,  Oregon.  The  de- 
fendant then  offered  the  deposition 
of  the  agent  at  the  origin  of  the 
shipment  in  Michigan,  to  prove  the 
contents  of  the  release  which  it 
seems  he  had  taken  from  the  plain- 
tiff; but  this  court  affirmed  the  ac- 
tion of  the  circuit  court  in  denying 
the  right  to  introduce  secondary  evi- 
dence, on  the  ground  that  sufficient 
diligence  to  produce  the  original  had 
not  been  shown.  Other  cases  on  this 
subject  are  as  follows:  Bowick  v. 
Miller,  21  Or.  25,  26  Pac.  861 ;  Har- 
mon  V.  Decker,  41  Or.  587,  93  Am. 
St.  Rep.  748,  68  Pac.  11, 1111 ;  Glad- 
stone Lumber  Co.  v.  Kelly,  64  Or. 
163,  129  Pac.  763;  Jones  v.  Teller, 
65  Or.  828,  183  Pac.  354;  Muir  v. 


Morris,  80  Or.  378, 154  Pac.  117, 157 
Pac.  785. 

In  the  present  instance  no  at- 
tempt whatever  was  made  to  pro- 
duce the  original,  either  by  calling 
upon  the  defendant  by  notice  or  up- 
on Shankland  by  subpoena  duces 
tecum.  To  sum  up  on  this  feature, 
the  special  agency  of  Shankland  was 
confined  to  the  matter  of  ascertain- 
ing the  amount  of  damage,  and,  if 
possible,  to  agree  upon  that  with  the 
plaintiff,  without  reference  to  any 
Other  question.  This  did  not  author- 
ize him  to  receive  proof  of  loss  nor 
tovjdeclare  to  the  plaintiff  that  the 
instrument  which  he  signed  was 
proof  of  loss  or  sufficient  for  that 
purpose.  Moreover,  no  showin'g  was 
made,  allowing  secondary  evidence 
of  the  contents  of  the  instrument. 
Even  if  there  had  been,  there  was 
no  testimony  to  show  what  those 
contents  were,  so  that  the  court 
might  be  able  to  determine  whether 
the  instrument  amounted  to  a  com- 
pliance with  the  express  terms  of 
the  policy,  or  supported  the  plain- 
tiff's allegation  that  he  had  per- 
formed all  the  terms  of  the  contract 
upon  his  part. 

The  question  of  apparent  scope  of 
authority  has  no  place  in  the  discus- 
sion, for  it  is  admitted  that  the 
plaintiff  not  only  knew  but  agreed 
in  writing  upon  the  limitations  of 
Shankland's  agency.  As  stated,  the 
estoppel,  even  if  properly  pleaded, 
depends  entirely  upon  the  state- 
ments of  Shankland,  who,  as  the 
plaintiff  knew  and  stipulated,  had 
no  authority  to  bind  the  company. 
To  hold  otherwise  would  be  to  vi- 
olate the  express  provisions  of  the 
policy  itself,  upon  which  the  plaintiff 
relies ;  for  it  says  on  the  face  there- 
of, which  the  plaintiff  read,  that 
"no  officer,  agent,  or  representative 
of  this  company  shall  have  such 
power  or  be  deemed  or  held  to  have 
waived  any  of  such  conditions,  pro- 
visions, and  agreements,  unless  such 
waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any 
privilege  or  permission  affecting  the 
insurance  under  this  policy  exist  or 
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be  claimed  by  the  insured,  unless  so 
written  or  attached." 

It  would  also  be  violative  of  the 
statutory  condition,  on  page  2  of  the 
policy,  that  "the  company  shall  not 
be  held  to  have  waived  any  provision 
or  condition  of  the  policy,  or  any 
forfeiture  thereof,  by  any  require- 
ment, act,  or  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any 
examination  herein  provided  for." 

As  Mr.  Justice  Ramsey  said  in 
Oatman  v.  Bankers'  Fire  Relief 
Asso.  66  Or.  388,  400, 134  Pac.  1033, 
1035 :  "The  rules  relevant  to  ques- 
tions of  waiver  prior  to  the  enact- 
ment of  the  standard  policy  law  do 
not  apply  now.  So  far  as  this  stat- 
ute is  inconsistent  with  the  common 
law,  it  supersedes  it.  It  is  the  duty 
of  the  courts  to  give  effect  to  the 
statute,  and  not  to  nullify  its  re- 
quirements. This  statute  not  only 
imposes  a  penalty  on  insurance  com-< 
panies  for  noncompliance  with  its 
terms,  but  it  declares  in  express 
terms  that  if  the  condition  quoted 
supra  is  not  complied  with,  the  pol- 
icy is  void." 

The  same  reasoning  applies  to  the 
alleged  statements  of  Shankland, 
upon  which  the  plaintiff  relies  to  ex- 
cuse himself  for  not  bringing  the 
action  within  one  year,  namely,  that 
he  knew  that  Shankland  had  no  au- 
thority to  bind  the  company  by  any 
such  statements.  The  company  can- 
not be  estopped  by  any  unauthorized 
declaration  of  its  agent  where  the 
party  urging  the  estoppel  is  aware 
of  the  limitations  upon  the  agent's 
authority.  It  was  the  duty  of  the 
court  to  construe  the  legal  effect  of 
the  admitted  writing  (L.  0.  L.  § 
136),  and  to  declare  that  no  author- 
ity existed  on  the  part  of  Shankland 
to  bind  the  company  in  the  manner 


contended  for  by  the  plaintiff.  The 
terms  of  the  agency  having  been  ad- 
mitted and  agreed  upon  in  writing, 
it  became  the  duty  of  the  court  as  a 
matter  of  law  to  declare  what  could 
and  what  could  not  be  imputed  to 
the  company  under  such  circum- 
stances. Glenn  v.  Savage,  14  Or. 
567,  576,  13  Pac.  442 ;  Anderson  v. 
Adams,  43  Or.  621,  633,  74  Pac.  215 ; 
Baker  v.  Seaweard,  63  Or.  350,  354, 
127  Pac.  961. 

For  the  purposes  of  this  case  it 
matters  not  whether  the  question 
arose  upon  a  departure  or  the  neces- 
sity of  pleading  an  estoppel  in  the 
complaint.  It  was  held  in  Mercer 
V.  Germania  Ins.  Co.  88  Or.  410, 171 
Pac.  412,  that  ''in  an  action  on  a  con- 
tract, plaintiff  must  prove  a  right  to 
prevail  under  the  contract,  unless  he 
alleges  in  his  complaint  a  waiver  on 
the  part  of  the  defendant  of  some 
of  the  provisions  of  the  contract,  or 
an  estoppel  to  assert  them  as  a  de- 
fense." 

But  whether  we  apply  this  doc- 
trine as  showing  that  the  plaintiff 
has  not  proved  that  he  fully  per- 
formed the  contract,  and  that  his 
plea  of  estoppel  in  his  reply  is  a  de- 
parture, or  whether  we  consider  the 
estoppel  on  its  merits,  the  result  is 
the  same ;  for  the  latter  contention, 
depending  as  it  does  on  the  declara- 
tions of  an  unauthorized  agent,  fails 
for.  want  of  proof  on  th6  merits. 

The  whole  matter  was  presented 
to  the  court  at  the  close  of  all  the 
testimony,  by  motion  for  a  directed 
verdict,  and,  on  the  admitted  terms 
of  the  policy  and  the  stipulated  lim- 
itations upon  the  authority  of  the 
agent,  upon  whose  declarations  the 
plaintiff  solely  depends  for  either 
waiver  or  estoppel,  the  court  should 
have  allowed  the  motion. 


ANNOTATION. 

Subsequent  denial  of  lialMlity  following  promise  or  negotiations  as  affecting 
contractual  limitation  for  action  upon  insurance  policy. 


I>e]&ial  after  ezpirAtion  of   limitation 
period. 

Although    there    are    many    cases 
holding  or  assuming  that  the  insurer, 


by  conduct  extending  beyond  the  limi- 
tation period,  inducing  the  insured  to 
believe  that  his  claim  would  be  settled 
without  suit,  was  precluded  from  in- 
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Toking  the  contractaal  limitation 
against  insured,  there  are  compara* 
tively  few  which  consider  the  ques* 
tion  now  under  annotation,  as  to 
whether  such  conduct  amounts  to  a 
definite  waiver  of  the  contractual  limi- 
tation, in  the  sense  that  it  cannot  be 
revived,  or  a  mere  suspension  thereof. 
A  majority  of  those  that  do  consider 
the  question  take  the  view  that  the 
contractual  limitation  is  definitely 
waived,  and  cannot  be  revived  by  a 
denial  of  liability,  where  the  insurer's 
conduct,  which  justifies  the  insured  in 
delaying  suit,  extends  beyond  the  pe- 
riod fixed  by  the  limitation. 

Thus,  in  Galloway  v.  Standard  F. 
Ins.  Co.  (1898)  45  W.  Va.  237,  31  S.  B. 
969,  where  the  insurer  had  promised 
to  pay,  and  had  not  denied  liability 
until  after  the  expiration  of  the  six 
months  limited  by  the  policy  for  bring- 
ing suit,  it  was  held  that  the  provi- 
sion had  been  waived,  not  merely  sus- 
pended, and  that  the  insurer  could 
not  thereafter  rely  on  it.  The  court 
said:  "Now,  whether  such  promise, 
continuing  unexecuted  for  a  time,  and 
then  ended  by  a  refusal  to  perform  it, 
leaving  a  part  of  the  period  reason- 
ably sufficient  for  suit,  would  be  a 
waiver  of  the  clause,  or  merely  sus- 
pend it  from  the  promise  to  the  refusal 
to  fulfil  it,  I  need  not — do  not — say.  I 
do  say,  however,  that,  where  such 
promise  stands  for  the  whole  period 
of  the  limitation,  it  is  not  a  mere  sus- 
pension, but  a  waiver  of  the  clause  of 
limitation.  The  mere  pendency  of 
negotiations  for  settlement  is  no  waiv- 
er. McFarland  v.  Peabody  Ins.  Co. 
(1873)  6  W.  Va.  425.  But  a  promise 
to  pay  ends  controversy,  and  by  it  the 
company  says:  Tou  need  not  sue  at 
all.  I  will  pay  without  suit.'  It  ad- 
mits of  no  other  interpretation. 
Thompson  v.  Phenix  Ins.  Co.  (1890) 
136  U.  S.  287,  34  L.  ed.  408,  10  Sup.  Ct. 
Kep.  1019,  held  that  a  promise  to  pay 
was  a  waiver,  and  barred  the  company 
from  this  defense.  The  court  went 
further,  saying  that  conduct  of  the 
company,  inspiring  a  hope  and  expec- 
tation on  the  part  of  the  insured  party 
that  the  loss  would  be  amicably  ad- 
Justed,  would  operate  as  such  waiver 
and  estoppel.    The  court  held  it  an  es- 


toppel against  the  plea,  not  a  mere 
suspension.  It  said  delay  to  sue 
would,  in  such  case,  be  attributable  to 
the  company.  It  said  the  waiver  need 
not  be  in  writing.  Assurances  of  set- 
tlement, which  reasonably  throw  the 
insured  party  off  his  guard,  and  lull 
him  into  security,  will  waive  the  limi- 
tation clause,  and  bar  its  use  by  the 
insurance  company.  Allemania  F.  Ins. 
Co.  V.  Peck  (1890)  183  Ul.  220,  23 
Am.  St  Rep.  610,  24  N.  E.  588;  Bon- 
nert  v.  Pennsylvania  Ins.  Co.  (1889) 
129  Pa.  558,  15  Am.  St.  Rep.  730,  18 
Atl.  552;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
McGregor  (1885)  63  Tex.  399;  Bish  v. 
Hawkeye  Ins.  Co.  (1886)  69  Iowa,  184, 
28  N.  W.  553 ;  Martin  v.  State  Ins.  Co. 
(1882)  44  N.  J.  L.  485,  43  Am.  Rep. 
397;  2  May,  Ins.  §  488.  Home  Ins.  & 
Bkg.  Co.  V.  Myer  (1879)  93  IlL  271, 
holds  a  promise  to  pay  a  waiver.  We 
must  remember  that  this  clause  is  for 
the  benefit  of  the  company,  inserted 
by  it  to  limit  the  period  for  suit  short- 
er than  the  general  law,  and  it  would 
be  unjust  to  allow  it,  by  its  action, 
to  cause  delay  in  suit,  and  then  plead 
this  clause.  Being  for  its  benefit,  it 
may  waive  it.  In  determining  wheth- 
er such  promise  of  pajrment  is  a  waiv- 
er or  a  mere  suspension  of  running  of 
time,  we  must  refiect  that  the  limita- 
tion clause  is  only  a  matter  of  con- 
tract, not  like  the  Statute  of  Limita- 
tions. It  either  operates,  or  is  entire- 
ly gone  by  reason  of  waiver.  The 
statutory  limitation  fixes  a  period  as 
a  bar,  and  then  says  that  when  there 
is  obstruction  to  the  prosecution  of 
the  suit,  by  absence  or  other  cause,  the 
time  of  the  obstruction  does  not  count. 
The  running  of  time  stops  for  a  time 
and  then  begins  again, — opens  and  ex- 
pands,— ^because  the  statute  says  so; 
but  not  so  with  the  contractual  limi- 
tation." 

It  may  here  be  remarked  that  in  the 
Thompson  Case,  cited  in  the  preced- 
ing quotation,  the  question  before  the 
court  was  whether  the  failure  to  bring 
the  action  within  the  prescribed  pe- 
riod, computing  from  the  date  of  the 
fire,  was  fatal,  and,  so  far  as  appears, 
the  court. had  no  occasion  to  consider 
what  the  effect  of  delay  for  the  pre- 
scribed period,  computing  from  the  in- 
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surer's  denial  of  liability,  would  have 
been. 

In  accord  with  the  Galloway  Case  in 
Lynchburg  Cotton  Mill  Co.  v.  Travel- 
ers'Ins.  Co.  (1906)  9L.R.A.(N.S.)  654, 
79  C.  C.  A.  464,  149  Fed.  954,  reversing 
(1905)  140  Fed.  718,  a  provision  of 
an  indemnity  policy  that  action  must 
be  brought  upon  it  within  thirty  days 
after  final  satisfaction  of  a  final  judg- 
ment for  damages  by  the  insured  was 
held  waived,  and  not  merely  suspend- 
ed, by  the  prolongation  of  attempts  at 
compromise  between  the  insured  and 
the,  insurer,  beyond  the  thirty-day  pe- 
riod. The  court  said:  "The  plaintiff 
in  error  satisfied  the  judgment  against 
it  on  the  15th  day  of  April,  1904,  and, 
under  the  strict  terms  of  clause  14, 
suit  should  have  been  instituted  there- 
on within  thirty  days  from  that  time; 
but,  by  reason  of  the  correspondence 
of  the  parties,  this  period  was  con- 
fessedly extended  from  the  15th  day 
of  May,  1904,  until  the  16th  day  of 
August,  1904;  and  the  effect  of  the 
decision  of  the  lower  court  is  that 
what  occurred  operated  to  suspend 
said  clause  to  the  16th  day  of  August, 
1904,  when  it  was  again  revived  and 
became  operative  for  a  period  of  thirty 
days,  thereby  requiring  suit  to  be  in- 
stituted within  thirty  days  from  the 
16th  of  August,  1904.  In  this  view 
we  are  unable  to  concur,  believing  that 
the  same  is  neither  supported  by  rea- 
son nor  authority.  Clause  14  was  a 
limitation  prescribed  by  the  contract- 
ing parties  in  the  interest  of  the  in- 
surer, and  which  should  be  construed 
most  favorably  for  the  insured.  Steel 
V.  Phenix  Ins.  Co.  (1892)  2  C.  C.  A. 
463,  7  U.  S.  App.  325,  51  Fed.  715; 
Cotten  V.  Fidelity  &  C.  Co.  (C.  C.  1890) 
41  Fed.  506;  2  May,  Ins.  3d  ed.  §  478; 
2  Wood,  F.  Ins.  2d  ed.  120.  The  in- 
surer had  the  right  to  insist  on  the 
enforcement  of  this  special  limitation, 
but,  upon  departing  therefrom,  cer- 
tainly in  the  absence  of  express  stipu-*^ 
lation  to  the  contrary,  what  was  done 
operated  not  as  a  suspension  of  the 
clause,  but  a  waiver  thereof;  and 
after  such  waiver,  the  general  Statute 
of  Limitations  of  the  state,  and  not 
the  special  time  named  in  the  con- 
tract, governed  the  parties  in  the  en- 


forcement of  the  same.  The  reason 
for  this  is  apparent;  and  this  case  is 
a  striking  illustration  of  what  would 
be  the  ill  effect  of  a  contrary  doctrine. 
No  one  would  ever  know  when,  as  to 
such  contracts,  the  Statute  of  Limita- 
tions began  or  ceased  to  run.  It  would 
not  be  determinable  from  an  examina- 
tion of  the  contract,  nor  from  the  state 
statute,  but  would  depend  upon  an 
uncertain  and  indefinite  state  of  facts, 
as  to  which  persons  might  think  dif- 
ferently, and  bring  about  a  chaotic 
condition,  which  would  be  exceedingly 
undesirable.  The  requirement  to  sue 
within  thirty  days  is  a  stringent  clause 
at  best,  in  contravention  of  the  gen- 
eral law  on  the  subject,  and  only  en- 
forceable because  of  the  special  agree- 
ment of  the  parties ;  and  it  is  one  that 
cannot  and  should  not  be  revived  by 
implication,  if  once  lost;  and,  besides, 
the  equities  of  the  case  would  be  un- 
favorable to  the  adoption  of  such  a 
policy.  The  insurer,  knowing  his 
rights  under  the  general  law,  could 
afford  to  waive  the  clause  in  question 
in  order  to  effect  an  adjustment,  and 
the  insured,  likewise,  to  make  or  en- 
tertain such  a  proposition,  realizing 
that  by  so  doing  he  would  forfeit  noth- 
ing, and,  upon  failure,  proceed  by  suit 
within  the  statutory  period  to  enforce 
his  claim.  The  contrary  view  would 
result  in  making  practically  impossi- 
ble any  effort  at  compromise  between 
the  parties,  certainly  so  far  as  the  asr 
sured  is  concerned.  If  it  be  suggest- 
ed that  the  benefit  of  the  clause,  so  far 
as  securing  speedy  adjustment,  would 
be  lost,  the  answer  is  that,  at  least,  a 
specific  contract  for  revivor  of  the 
special  limitation  contemplated  after 
the  failure  of  the  settlement  should  be 
had,  if  it  is  proposed  to  avoid  the  stat- 
utory limitation." 

And  in  Illinois  Live  Stock  Ins.  Co. 
V.  Baker  (1894)  153  IlL  240,  38  N.  E. 
627,  where  the  insurer  induced  the  in- 
sured to  delay  suing  until  after  the 
expiration  of  the  period  of  limitation 
fixed  by  the  policy,  it  was  held  that 
there  was  a  waiver  of  the  provision, 
and  that  this  could  not  be  recalled  or 
revoked.  The  court  said:  "If  any  sub- 
stantial part  of  the  time  provided  by 
the  limitation  is  lost  by  reason  of  the 
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waiver,  the  limitatian  is  wholly  firone. 
It  cannot  be  revived,  nor  can  the 
plaintiff  be  required  to  sue  within  any 
time  short  of  the  statutory  limita* 
tions." 

And  in  Philadelphia  Casualty  Co.  v. 
Thacher  (1916)  150  C.  C.  A.  131,  236 
JPed.  869,  the  limitation  for  bringing 
suit  within  one  year  of  the  termination 
jof  a  credit  insurance  policy  was  held 
waived,  by  an  agreement  between  the 
insured  and  insurer  to  await  the  re- 
sult of  the  bankruptcy  proceedings  of 
one  of  the  insured's  debtors,  which 
apparently  extended  beyond  the  limi- 
tation period*  The  court  here  express- 
ly stated  that  the  one  year's  contract- 
ual limitation  was  thus  entirely  abro- 
irated,  and  not  merely  suspended,  and 
the  Statute  of  Limitations  was  con- 
sidered to  govern  the  rights  of  the 
parties. 

And  the  court  in  Creem  v.  Fidelity 
A  C.  Co.  (1910)  141  App.  Div.  493,  126 
N.  Y.  Supp.  555,  where  a  liability  in- 
isurer,  by  its  conduct  in  assuming  the 
defense  of  actions  against  the  insured, 
waived  the  provision  of  the  policy  lim- 
iting the  time  within  which  the  in- 
sured might  sue  thereon,  stated  that 
it  could  not  thereafter  rely  thereon; 
that  a  waiver  once  established  could 
not  be  recalled. 

In  Dibbrell  v.  Georgia  Home  Ins.  Co. 
(1892)  110  N.  C.  193,  28  Am.  St.  Rep. 
678,  14  S.  E.  783,  where  the  insurer  re- 
quired the  insured  to  obtain  certain 
papers  as  a  part  of  his  proofs  of  loss, 
which  necessarily  consumed  more 
than  the  twelve  months  within  which 
the  policy  provided  suit  should  be 
brought,  it  was  held  that  the  provision 
was  waived,  and  that  the  insured  was 
free  from  any  restriction  as  to  the 
time  of  bringing  suit,  except  such  as 
was  imposed  by  the  Statute  of  Limita- 
tions. 

Other  cases,  however,  hold  either  ex- 
pressly, or  in  effect,  that  the  conduct 
on  the  part  of  the  insurer,  which 
jastifies  the  insured  in  delaying  ac- 
tion until  after  the  expiration  of  the 
period  prescribed  by  the  contract, 
does  not  have  the  effect  to  definitely 
waive  the  contractual  limitation,  in 
the  sense  that  it  cannot  be  revived, 
but  merely  fixes  a  new  point  for  the 


computation;  or,  as  some  cases  hold, 
allows  the  insured  a  reasonable  time 
after  the  insurer  has  notified  the  in- 
sured of  the  rejection  of  the  claim. 

In  Black  v.  Winneshiek  Ins.  Co. 
(1872)  31  Wis.  74,  where  the  loss  was 
adjusted,  and  the  insurer  agreed  to 
pay  the  claim  on  a  certain  date  unless 
the  insurer  should  otherwise  notify 
the  claimant,  and  it  failed  to  give  no- 
tice or  pay,  and  suit  was  brought 
shortly  after  the  expiration  of  the 
limitation  period,  it  was  held  that 
the  period  from  the  time  of  making  the 
agreement  to  the  time  payment  was 
agreed  to  be  made  should  be  excluded 
in  the  computation  of  the  limitation 
period.  And  to  the  same  effect,  see 
Killips  V.  Putnam  F.  Ins.  Co.  (1871) 
28  Wis.  472,  9  Am.  Rep.  506. 

In  Goodwin  v.  Merchants'  &  B.  Mut. 
Ins.  Co.  (1902)  118  Iowa,  601,  92  N. 
W.  894,  where  the  insurer  had  induced 
the  plaintiff  to  dismiss  a  suit  com- 
menced within  the  limitation  period, 
and  to  agree  to  arbitrate,  and  the 
agreement  upon  the  arbitration  had 
fallen  through,  it  \yas  held  that  the 
insurer*  was  estopped  to  assert  the 
limitation  provision,  and  it  was  held 
that,  conceding  that  this  did  not  give 
the  plaintiff  a  right  to  sue  at  any  time 
within  the  general  Statute  of  Limita- 
tions, but  only  a  right  to  bring  action 
within  a  reasonable  time  after  the 
waiver,  the  plaintiff  had  complied 
therewith.  ' 

In  David  v.  Oakland  Home  Ins.  Co. 
(1895)  11  Wash.  181,  39  Pac.  443, 
where  the  insurer  continued  negotia- 
tions looking  to  a  settlement  until 
after  the  expiration  of  the  period  of 
limitation  fixed  by  the  policy,  it  was 
held  waived,  and  the  plaintiff  was  held 
to  have  a  reasonable  time  after  rejec- 
tion of  his  claim,  in  which  to  sue. 
The  court  said:  "So  long  as  the  in- 
sured was  thus  given  the  right  to  sup- 
pose that  the  question  of  adjustment 
was  an  open  one,  he  had  the  right  to 
assume  that  the  condition  of  the  policy 
as  to  the  time  for  the  commencement 
of  an  action  thereon  had  been  waived 
by  the  company.  And  such  waiver 
would  continue  until,  by  some  definite 
action  on  its  part,  the  company  had 
notified  the  insured  of  the  rejection  of 
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'his  claim.  After  which,  he  would  have 
a  reasonable  time  in  which  to  com- 
imence  an  action  upon  the  policy." 

And  in  Staats  v.  Pioneer  Ins.  Asso. 
.  (1909)  55  Wash.  51,  104  Pac.  185,  it 
was  held  that  an  insurer  could  not 
invoke  the  limitation  provision  of  the 
'policy  involved,  where  it  had,  until  aft- 
er the  expiration  of  the  period,  in- 
duced the  belief  that  the  claim  would 
be  paid,  and  the  plaintiff  was  appar- 
ently held  entitled  to  a  reasonable  time 
after  the  company  denied  liability,  to 
institute  suit. 

In  Cochran  v.  London  Assur.  Corp. 
'  (1896)  93  Va.  553,  25  S.  E.  597,  where 
the  insurer,  at  the  plaintifTs  request, 
had  agreed  to  an  extension  of  the  time 
for  bringing  suit  beyond  the  period 
fixed  by  the  policy,  it  was  held  that  it 
could  not  withdraw  the  extension 
without  the  consent  of  the  one  to 
whom  it  was  granted,  and  could  not 
afterwards  attach  certain  conditions 
to  the  consent;  and  an  action  brought 
within  the  period  of  extension  was 
held  seasonably  brought. 

The  following  *cases,  in  which  the 
insurer  did  not  deny  liability  until  aft- 
er the  expiration  of  the  limitation  pe- 
riods, though  holding  that  the  insurer 
could  not  invoke  the  contractual  limi- 
tation against  the  action,  throw  but 
little,  if  any,  light  upon  the  question 
now  under  consideration,  for  the  rea- 
son that  it  was  not  necessary  for  the 
courts  to  decide  more  than  that  the 
failure  to  bring  the  action  within 
the  time  specified,  computing  from  the 
date  of  loss,  or  other  date  fixed  by  the 
contract,  was  not  fatal ;  it  not  appear- 
ing that  the  period  prescribed  had  run 
since  the  denial  of  liability: 

United  States. — Thompson  v.  Phenix 
Ins.  Co.  (1889)  136  U.  S.  287,  84  L. 
ed.  408,  10  Sup.  Ct.  Rep.  1019;  Curtis 
V.  Home  Ins.  Co.  (1865)  1  Biss.  485, 
Fed.  Cas.  No.  3,503;  Ide  v.  Phoenix  Ins. 
Co.  (1870)  2  Biss.  383,  Fed.  Cas.  No. 
7,001;  Steel  v.  Phenix  Ins.  Co.  (1892) 
2  C.  C.  A.  468,  7  U.  S.  App.  325,  51  Fed. 
715,  affirmed  in  (1894)  154  U.  S.  518, 
38  L.  ei  1064,  14  Sup.  Ct.  Rep.  1153; 
Alten  V.  McFall  (1898)  89  Fed.  463; 
De  Farconnet  v.  Western  Ins.  Co. 
(1901)  110  Fed.  405,  affirmed  in  (1908) 
58  C.  C.  A.  612,  122  Fed.  448.    • 


Arkansas. — Dwelling  House  Ins.  Co. 
V.  Brodie  (1889)  52  Ark.  11,  4  L.RJL 
468,  11  S.  W.  1016. 

Colorado. — ^Prudential  Ins.  Co.  ▼» 
Hummer  (1906)  36  Colo.  208,  84  Pac 
61. 

District  of  CiriinnMa. — ^Brown  v. 
Commercial  F.  Ins.  Co.  (1903)  21  App. 

D.  C.  825. 

Georgia. — ^Hartford  F.  Ins.  Co.  v» 
Amos  (1896)  98  Ga.  633,  25  S.  E.  576; 
American  Ins.  Co.  v.  McVickers  Bros» 
(1910)  186  Ga.  118,  68  S.  E.  1026; 
Stanley  v.  Sterling  Mut.  L.  Ins.  Co» 
(1913)  12  Ga.  App.  475,  77  S.  E.  664. 

Illinois. — Home  Ins.  &  Bkgr.  Co.  v. 
Myer  (1879)  93  111.  271;  Allemania  P. 
Ins.  Co.  V.  Peck  (1890)  133  111.  220,  23 
Am.  St.  Rep.  610,  24  N.  E.  638,  affirm- 
ing  (1^89)  38  HI.  App.  648;  Mutual 
Ben.  Life  Asso.  v.  Coats  (1892)  48  IlL 
App.  185;  Phoenix  Ins.  Co.  v.  Stewart 
(1893)  53  111.  App.  273;  Fireman'a 
Fund  Ins.  Co.  v.  Western  Refrigerat- 
ing Co.  (1894)  66  111.  App.  329,  re- 
versed on  other  grounds  in  (1896)  162 
111.  322,  44  N.  E.  746;  German  Ins.  Co* 
V.  Johnson  (1873)  62  111.  App.  686; 
Derrick  v.  Lamar  Ins.  Co.  (1874)  74 
111.  404. 

Indiana. — Grant  v.  Lexington  F.  lu 
&  M.  Ins.  Co.  (1854)  6  Ind.  23,  61  Am. 
Dec.  74;  Continental  Casualty  Co.  v» 
Hunt  (1913)  53  Ind.  App.  667,  101  N. 

E.  519. 

Iowa. — ^Bish  v.  Hawkeye  Ins.  Co* 
(1886)  69  Iowa,  184,  28  N.  W.  653. 

Maryland.-^Metropolitan  L.  Ins.  Co* 
V.  Dempsey  (1890)  72  Md.  288. 

Massachusetts. — Little .  v.  Phoenix 
Ins.  Co.  (1877)  123  Mass.  380,  25  Am. 
Rep.  96;  Jennings  v.  Metropolitan  L* 
Ins.  Co.  (1888)  148  Mass.  61,  18  N.  E* 
601. 

Michigan.— Turner  v.  Fidelity  &  C. 
Co.  (1897)  112  Mich.  425,  38  L.R.A. 
529,  67  Am.  St  Rep.  428,  70  N.  W. 
898;  Masterbrook  v.  United  States 
Acci.  Asso.  (1908)  154  Mich.  16,  117 
N.  W.  643;  Dolsen  v.  Phoenix  Pre- 
ferred Acci.  Ins.  Co.  (1908)  161  Mich. 
228,  116  N.  W.  60. 

MississtppL — Scottish  Union  &  Nat» 
Ins.  Co.  V.  Enslie  (1900)  78  Miss.  167,. 
28  S.  W.  822. 

Nebraska, — ^Phenix  Ins.  Co.  v.  Bad 
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Bila  Hora  Lodge  (18M)  41  Neb.  21, 
59  N.  W.  752. 

New  Jersey. — Martin  v.  State  Ins. 
Go.  (1882)  44  N.  J.  L.  485,  43  Am.  Rep. 
397. 

New  York. — ^Bowen  v.  Preferred  Ac- 
ci.  Ins.  Co.  (1903)  82  App.  Div.  458,  81 
N.  Y.  Supp.  840,  appeal  dismissed  in 
176  N.  Y.  497,  67  N.  E.  1091 ;  Peters  v. 
Empire  L.  Ins.  Co.  (1904)  90  N.  Y. 
Supp.  296;  Robinson  v.  Metropolitan 
L.  Ins.  Ck).  (1896)  1  App.  Div.  269,  37 
N.  Y.  Supp.  146,  affirmed  in  (1899)  157 
N.  Y.  711,  53  N.  E.  1131 ;  Ames  v.  New 
York  U.  Ins.  Co.  (1856)  14  N.  Y.  253. 

Oklahoma. — ^Northwestem  Nat.  L. 
Ins.  Co.  V.  Ward  (1915)  —  Okla.  — , 
155  Pac.  524. 

FemisylTaida. — ^bonnert  v.  Pennsyl^ 
Tania  Ins.  Co.  (1889)  129  Pa.  558,  16 
Am.  St.  Rep.  730,  18  Atl.  552 ;  Harold 
V.  People's  Mut.  Acci.  Ins.  Asso. 
(1892)  12  Pa.  Co.  Ct.  454. 

Texas.— St  Paul  P.  &  M.  Ins.  Co.  v. 
McGregor  (1885)  63  Tex.  399;  Horst 
V.  London  F.  Ins.  Co.  (1889)  73  Tex. 
67,  US.  W.  148;  Mutual  Reserve  Fund 
Life  Asso.  v.  Folbert  (1895)  —  Tex, 
Civ.  App.  — ,  33  S.  W.  295. 

Washington. — Hall  v.  Union  Cent.  L. 
Ins.  Co.  (1900)  23  Wash.  610,  51  L.R.A. 
288,  83  Am.  St.  Rep.  844,  63  Pac.  505. 

In  some  of  the  above  cases,  the 
courts  declared  in  terms  that  the  limi- 
tation provision  had  been  '^waived," 
and  if  it  were  to  be  assumed  that  that 
term  was  employed  with  the  precision 
used  in  the  reported  case  (Gilbert  v. 
Globe  &  R.  F.  Ins.  Co.  ante,  205),  and 
as  distinguished  from  "estoppel,"  they 
could,  perhaps,  furnish  some  indirect 
authority  for  the  view  that  the  con- 
tractual limitation  was  entirely  extin- 
guished. But  it  is,  at  least,  doubtful 
whether  the  courts  in  these  cases  de- 
liberately and  consciously  employed 
the  term  in  its  strict,  technical  signifi- 
cance, with  an  appreciation  of  its  logi- 
cal import  as  regards  the  point  under 
consideration.  In  the  Thompson  Case, 
for  instance,  the  court  seems  to  nega- 
tive any  such  implication  by  the  state- 
ment that  the  "waiver"  need  not  be 
in  writing,  but  may  arise  from  such 
a  course  of  conduct  on  the  part  of  th€^ 
insurer  as  will  equitably  "estop"  it 


from  pleading  the  prescribed  limita- 
tion in  bar. 

Benlal  before  expiration  of  limitation 
period. 

In  the  reported  case  (Gilbert  v. 
Globe  &  R.  F.  Ins.  Co.)  the  insurer 
denied  liability  before  the  termination 
of  the  period  of  limitation  fixed  by 
the  policy  and  its  prior  conduct,  lead- 
ing the  insured  to  believe  that  his 
claim  would  be  paid,  was  held  not  to 
waive  the  limitation  provision,  but  to 
merely  work  an  estoppel,  which  was 
terminated  by  a  denial  of  liability,, 
from  which  time  the  period  of  limita- 
tion prescribed  ran. 

In  some  cases,  in  which  the  negotia* 
tions  apparently  ceased,  by  a  denial  of 
liability  before  the  expiration  of  the 
limitation  period  fixed  by  the  policy,  it 
has  been  held  that  the  time  consumed 
in  negotiations  for  a  settlement  should 
be  excluded  in  figuring  the  period  of 
limitations.  Allemania  F.  Ins.  Co.  v. 
Peck  (1889)  33  UL  App.  548,  afSrmed 
without  discussion  in  this  point  in 
(1890)  133  111.  220,  23  Am.  St.  Rep. 
610,  24  N.  E.  538;  Voorheis  v.  People's. 
Mut.  Ben.  Soc.  (1892)  91  Mich.  469,  51 
K.  W.  1109. 

It  will  be  observed  that  in  the  re- 
ported case  (Gilbert  v.  Globe  &  R.  F. 
Ins.  Co.  ante,  205) ,  although  the  deci- 
sion on  the  question  under  considera- 
tion was  against  the  insured,  it  was 
assumed  that  he  was  entitled  to  the 
full  period  prescribed  by  the  contract,, 
computing  from  the  time  of  the  denial 
of  liability. 

In  the  following  cases,  however, 
where  the  negotiations  for.  settlement 
were  broken  off  by  the  insurer  before 
the  expiration  of  the  limitation  pe* 
riod  fixed  by  the  policy,  and  a  rea- 
sonable time  remained  for  bringing 
suit  before  the  termination  of  that 
period,  it  was  held  that  the  insurer 
was  entitled  to  assert  the  limitation 
provision  as  a  defense: 

Connecticut. — ^Vincent  v.  Mutual 
Reserve  Fund  Life  Asso.  (1902)  74 
Conn.  684,  51  Atl.  1066. 

Georgia. — ^Metropolitan  L.  Ins.  Co. 
V.  Caudle  (1905)  122  Ga.  608,  50  S.  £. 
337. 

Illinois. — Phoenix  Ins.  Go.  v.  Lebcher 
(1886)  20  111.  App.  450. 
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Loaisiana. — ^Blanks  v.  Hibernia  Ins. 
Co.  (1884)  86  La.  Ann.  599. 

Michigan. — ^Dahrooge  v.  Rochester 
German  Ins.  Co.  (1913)  177  Mich.  442, 
48  L.R.A.(N.S.)  906,  143  N.  W.  608; 
Law  V.  New  England  Mut.  Acci.  Asao. 
(1892)  .94  Mich.  266,  53  N.  W.  1104; 
Lentz  V.  Teutonia  F.  Ins.  Co.  (1893)  96 
Mich.  445,  55  N.  W.  993;  Shackett  v. 
People's  Mut.  Ben.  Soc.  (1895)  107 
Mich.  65,  64  N.  W.  875. 


New  Hampshire. — Maynard  v.  Unit- 
ed States  Health  &  Acci.  Ins.  Co. 
(1911)  76  N.  H.  275,  81  Atl.  1077. 

New  York. — Curry  v.  Empire  L.  Ins. 
Co.  (1905)  49  Misc.  65,  98  N.  Y.  Supp. 
6;  Allen  v.  Dutchess  County  Mut.  Ins. 
Co.  (1904)  95  App.  Div.  86,  88  N.  Y. 
Supp.  530. 

Vermont. — Morrill  v.  New  England 
Ins.  Co.  (1899)  71  Vt  281,  44  Atl.  358. 

J.  T.  W. 


SAM  GAY 

V. 

DISTRICT  COURT  OF  TENTH  JUDICIAL  DISTRICT  in  and  for  Clark 

County  et  al. 

Nevada  Supreme  Court  ^^  March  4,   1918^ 

(41  Nev.  330,  171  Pac.  156.) 

Jury  —  right  —  remoyal  from  office. 

1.  No  right  to  jury  trial  exists  in  a  proceeding  for  the  removal  of  a 
public  officer  from  his  office,  although  it  is  criminal  in  its  nature,  where 
plenary  power  is  conferred  by  the  Constitution  upon  the  legislature  to 
provide  for  such  cases,  pursuant  to  which  the  legislature  has  provided  a 
summary  and  special  proceeding  which  does  not  include  trial  by  jury. 

[See  note  on  this  question  beginning  on  page  232.] 


Courts  —  jurisdiction  of  district  court 
—  removal  of  public  officer. 

2.  District  courts  have  jurisdiction 
of  proceedings  for  the  removal  of  a 
sheriff  from  office  although  such  juris- 
diction is  not  directly  conferred  by  the 
Constitution,  if  that  instrument  de- 
clares that  provision  shall  be  made  for 
the  removal  of  officers  guilty  of  mal- 
feasance or  nonfeasance  in  office,  and 
the  statute  provides  that  whenever 
complaint  shall  be  presented  to  the 
district  court,  charging  refusal  or  lieg- 
lect  to  perform  duty,  it  shall  be  the 
duty  of  the  court  to  cite  the  person 
charged  before  it  for  hearing. 

Officer  —  removal  of  incumbent  —  au- 
thority of  legislature. 

3.  The  power  of  the  legislature  is 
plenary  so  far  as  the  method  of  pro- 
cedure is  concerned,  under  a  constitu- 
tional requirement  that  provision  shall 
be  made  by  law  for  the  removal  from 
office  of  any  civil  officer  for  malfeas- 
ance or  nonfeasance  in  the  perform- 
ance of  his  duty. 

[See  22  R.  C.  L.  561.] 


Courts  —  power  to  confer  jurisdic- 
tion« 

4.  Powers  other  than  those  express- 
ly conferred  by  the  Constitution  upon 
the  district  court  may  be  conferred 
upon  it  under  a  constitutional  provi- 
sion dividing  the  powers  of  govern- 
ment into  three  departments,  and  pro- 
viding that  no  person  charged  with 
the  exercise  of  powers  properly  be- 
longing to  one  department  shall  exer* 
cise  any  functions  appertaining  to 
either  of  the  others,  except  in  the 
cases  herein  expressly  directed  or  per- 
mitted. 

[See  6  R.  C.  L.  144  et  seq.;  7  R.  C. 
L.  1047.] 

Office  —  removal  —  complaint 

5.  A  proceeding  to  remove  a  public 
officer  from  office  need  not  be  in  the 
name  of  the  people  where,  under  au- 
thority of  the  Constitution  conferring 
plenary  power  upon  it,  the  legislature 
has  established  a  procedure  which 
does  not  require  such  complaint. 

[See  22  R.  C.  L.  572  et  seq.] 
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Statute  —  allowance  of  damages  — « 
right  to  complaiiL 

6.  An  officer  against  whom  proceed- 
ings are  instituted  to  remove  him  from 
office  cannot  complain  of  a  provision 
in  the  statute  allowing  the  entry  of  a 
judgment  against  him  for  damages  in 
favor  of  complainant,  if  the  parties 
agree  that  the  provision  shall  be 
waived  and  no  such  judgment  entered 
in  the  case. 

[See  6  R.  C.  L.  89.] 


Constitutional  law  —  right  to  raise 
question  of  constitutionality  of  stat- 
ute. 

7.  No  one  can  urge  that  an  act  or 
part  of  an  act  is  unconstitutional,  if 
his  rights  are  in  no  way  infringed 
by  it. 

[See  6  R.  C.  L.  89.] 

Statute  —  title  —  sufficiency. 

8.  A  title,  "Removal  of  Public  Of- 
ficers," is  broad  enough  to  cover  pro- 
visions for  different  methods  of  re- 
moval with  the  procedure  necessary  to 
make  them  effective. 


Original  proceeding  in  Certiorari  to  inquire  into  the  jurisdiction  of 
respondents  to  enter  a  judgment  removing  petitioner,  as  county  sheriff, 
from  office.    Writ  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  R.  Thomas,  A.  W.  Ham, 
Richard  Busteed,  and  Charles  E.  Bar- 
rett for  petitioner. 

Messrs.  George  R  Thatcher,  Attor- 
ney General,  E.  T.  Patrick,  A.  S.  Hen- 
derson, and  F.  A.  Stevens  for  respond- 
ents. 

Messrs.  McNamara  &  Van  Fleet, 
amici  curi®. 

Coleman,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  original  proceeding  in 
certiorari  to  inquire  into  the  juris- 
diction of  the  tenth  judicial  district 
court  of  the  state  of  Nevada  to  enter 
a  judgment  removing  the  petition- 
er, Sam  Gay,  as  sheriff  of  Clark 
county,  Nevada,  from  office. 

A  complaint  was  filed  in  the  dis- 
trict court  of  said  county,  wherein 
it  was  alleged  that  the  defendant, 
Sam  Gay,  as  sheriff,  was  guilty  of 
nonfeasance  in  office,  in  that  he  neg- 
lected and  refused  to  arrest  one 
Joe  Eeate,  his  deputy,  while  the  lat- 
ter was  making  an  assault  with  a 
pistol  upon  W.  H.  Harkins,  a  justice 
of  the  peace,  in  the  presence  of  the 
defendant.  Upon  the  filing  of  the 
complaint  citation  was  issued  and 
served  upon  the  defendant.  De- 
fendant did  not  demur  to  the  com- 
plaint, or  in  any  way  question  the 
jurisdiction  of  the  court,  but  filed  an 
answer  denying  certain  of  the  alle- 
gations of  the  complaint.  The  mat- 
3  A.L.R.-.15. 


ter  was  heard  upon  the  issue  thus 
raised,  and  the  court  found  the  al- 
legations of  the  complaint  to  be 
true,  and  entered  judgment  remov- 
ing the  defendant  from  office. 

The  Constitution  of  Nevada,  as 
do  the  constitutions  of  the  various 
states,  divides  the  powers  of  the 
state  into  three  branches,  and  pro- 
vides that  the  judicial  power  of  the 
state  shall  be  vested  in  a  supreme 
court,  district  courts,  and  in  jus- 
tices of  the  peace,  and  authorizes 
the  legislature  to  establish  munici- 
pal courts.  Section  6,  art.  6,  of  the 
Constitution,  provides  that  the  dis- 
trict courts  shall  have  jurisdiction 
in  certain  cases,  but  does  not  say 
that  they  shall  have  jurisdiction  in 
proceedings  for  the  removal  of  any 
public  officer ;  hence,  counsel  for  pe- 
titioner contend  that  the  district 
court  had  no  jurisdiction  to  hear 
and  determine  the  charges  filed  with 
said  court,  and  to  make  the  order  for 
the  removal  of  the  petitioner  from 
office. 

Without  determining  as  to  the 
scope  and  effect  of  §  6,  art.  6,  of  the 
Constitution,  but  conceding  for  the 
sake  of  this  matter  that  the  district 
court  acquired  no  jurisdiction  under 
the  section  of  the  Constitution  men- 
tioned, we  are  nevertheless  of  the 
opinion  that  the  court  had  jurisdic- 
tion to  hear  and  determine  the  mat- 
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ter  presented  in  the  complaint  filed 

in  the  district  court, 

drclIir'orSr..  charging  the  peti. 
trict  court—  tioner  with  non- 
pubul'^ifitcer.       feasance    in    office. 

From  time  imme- 
morial society  has  found  it  neces- 
sary to  make  some  provision  for  the 
removal  of  venal,  corrupt,  faithless, 
and  negligent  public  ofiicers.  The 
importance  of  this  was  realized 
when  the  Constitution  of  the  United 
States  was  drafted,  and  this  policy 
has  been  carried  into  the  constitu- 
tion of  every  state  in  the  Union. 
The  impeachment  of  all  of  the  state 
and  judicial  ofiicers  of  Nevada,  ex- 
cept justices  of  the  peace,  is  pro- 
vided for  in  article  7  of  the  Consti- 
tution; and  while  no  procedure  is 
prescribed  in  the  Constitution  for 
the  removal  of  other  officials,  §  4  of 
article  7  reads :  "Provision  shall  be 
made  by  law  for  the  removal  from 
office  of  any  civil  oflUcer  other  than 
those  in  this  article  previously  spec- 
ified, for  malfeasance  or  nonfeas- 
ance in  the  performance  of  his 
duty." 

It  was  pursuant  to  this  provision 
of  the  Constitution  that  the  legisla- 
ture passed  "An  Act  Providing  for 
the  Removal  from  Office  of  Public 
Officers  for  Malfeasance  or  Non- 
feasance in  Office,  Regulating  the 
Mode  of  Procedure,  and  Other  Mat- 
ters Properly  Connected  There- 
with." Stat.  1909,  p.  293;  Rev. 
Laws,  §§  2851,  2852.  Sections  21 
and  22  of  the  act  read  : 

"Sec.  21.  If  any  person  now 
holding  or  who  shall  hereafter  hold 
any  office  in  this  state,  who  shall  re- 
fuse or  neglect  to  perform  any  of- 
ficial act  in  the  manner  and  form  as 
now  prescribed  by  law,  or  who  shall 
be  guilty  of  any  malpractice  or 
malfeasance  in  office  may  also  be 
removed  therefrom  as  hereinafter 
prescribed. 

"Sec.  22.  Whenever  any  com- 
plaint in  writing,  duly  verified  by 
the  oath  of  any  complainant,  shall 
be  presented  to  the  district  court,  al- 
leging that  any  officer  within  the 
jurisdiction  of  said  court  has  been 
guilty  of  charging   and    collecting 


any  illegal  fees  for  services  rend- 
ered or  to  be  rendered  in  his  office, 
or  has  refused  or  neglected  to  per- 
form the  official  duties  pertaining 
to  his  office  as  prescribed  by  law,  or 
has  been  guilty  of  any  malpractice 
or  malfeasance  in  office,  it  shall  be 
the  duty  of  the  court  to  cite  the 
party  charged  to  appear  before  him 
on  a  certain  day,  not  more  than  ten 
or  less  than  five  days  from  the  time 
when  said  complaint  shall  be  pre- 
sented, and  on  that  day,  or  some 
subsequent  day  not  more  than 
twenty  days  from  that  on  which 
said  complaint  is  presented,  shall 
proceed  to  hear,  in  a  summary  man- 
ner, the  complaint  and  evidence  of- 
fered by  the  party  complained*  of, 
and  if,  on  such  hearing,  it  shall  ap- 
pear that  the  charge  or  charges  of 
said  complaint  are  sustained,  the 
court  shall  enter  a  decree  that  said 
party  complained  of  shall  be  de- 
prived of  his  office,  and  shall  enter  a 
judgment  for  five  hundred  dollars  in 
favor  of  the  complainant  and  such 
costs  as  are  allowed  in  civil  cases." 
The  constitutional  convention,  in 
adopting  §  4  of  article  7  of  the  Con- 
stitution, realized,  no  doubt,  that  to 
confer  upon  legislative  bodies  the 
duty  of  impeaching,  trying,  and  re- 
moving district,  county,  township 
and  municipal  officers  would  be  to 
place  an  undue  burden  upon 
the  legislature,  and,  furthermore^ 
might  in  some  instances  unreason- 
ably delay  the  removal  of  vicioua 
officials,  and  in  many  cases  would 
afford  no  relief  whatever,  in  view  of 
the  fact  that  a  majority  of  the  of- 
ficers contemplated  by  §  4,  art.  7,  of 
the  Constitution,  are  elected  for  only 
two  years,  and  since  the  legislature 
convenes  during  the  month  in  which 
the  public  officers  referred  to  take 
office,  and  adjourns  at  the  end  of 
sixty  days,  not  to  reconvene  until 
after  the  term  of  all  county  officers 
shall  have  expired,  and  therefore 
conferred  plenary  power  upon  the 
legislature  to  provide  a  special  and 
summary  proceeding  for  the  re- 
moval of  certain  officers.  State  v. 
Borstad,  27  N.  D.  533,  147  N.  W^ 
380,  Ann.  Cas.  1916B,  1014;  State 
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«  irel.  iPayne  v.  District  Ct.  58 
Mont.  350,  165  Pac.  294. 

Numerous  objections  are  made  to 
the  act  under  which  the  proceedings 
in  the  district  court  were  had,  but, 
as  we  view  the  authority  conferred 
by  the  section  of  the  Constitution 
mentioned,  they  may  be  all  brushed 
aside,  save  and  except  such  objec- 
tions only  as  go  to  the  title  of  the 
act.     We  say  this  for  the  reason 

that  the  power  of 
Sf'in^ilLVI^ut-^^  the  legislature  is 
rJSuTItlrre?'         plenary   so   far   as 

providing  for  the 
method  of  procedure  is  concerned. 
We  do  not  think  there  is  any  author- 
ity which  questions  this  view.  The 
supreme  court  of  California,  in  Re 
Marks,  45  Cal.  199,  had  under  con- 
sideration a  statute  substantially 
the  same  as  ours,  and  one  which  was 
enacted  pursuant  to  a  constitutional 
provision  to  all  intents  and  purposes 
the  same  as  ours.  The  court  in  that 
case  said:  'The  Act  of  1853  does 
provide  how,  in  what  manner,  upon 
what  procedure,  in  what  court,  of- 
ficers not  of  the  first  class  shall  be 
tried  for  that  misdemeanor  in  of- 
fice known  at  common  law,  and 
recognized  in  this  statute,  as  neglect 
of  official  duty.  The  power  of  the 
legislature  to  enact  such  a  statute 
(under  the  latter  clause  of  §  18)  is 
plain, — as  obvious  as  is  the  power 
of  the  assembly  to  prefer,  and  that 
of  the  senate  to  try,  articles  of  im- 
peachment under  the  first  clause  of 
the  same  section.  The  power  to  re- 
move certain  officers  for  misde- 
meanor in  office  is  exercised  only  by 
the  assembly  and  senate  under  the 
name  of  the  impeachment ;  the  like 
power  to  remove  all  other  officers 
under  like  circumstances  and  for 
like  causes  is  to  be  exercised  'in 
such  manner  as  the  legislature  may 
provide.'  §  19.  The  power  to  pro- 
vide the  manner  in  which  a  delin- 
quent is  to  be  tried  in  the  second 
case  is  on  a  footing  with  the  power 
to  directly  remove  the  delinquent 
by  the  judgment  of  the  senate 
in  the  first  case. 

In  a  comparatively  recent  case,  in 
an  opinion  by  Beatty,  Ch.  J.,  and 


concurred  in  by  the  full  court,  the 
supreme  court  of  California  said: 
"This  is  a  summary  proceeding, 
regulated,  as  far  as  it  is  regulated 
at  all,  by  a  statute  (Penal  Code,  §§ 
758  et  seq.)  which  the  legislature 
has  plenary  power  to  pass  under 
the  authority  of  §  18  of  article  4  of 
the  Constitution,  providing  for  the 
trial  of  public  officers  for  misde- 
meanor in  office  otherwise  than  by 
impeachment.  It  is  exempt  from 
merely  technical  rules  of  procedure. 
Re  Burleigh,  145  Cal.  «6,  78  Pac. 
242.''  Re  Shepard,  161  Cal.  171, 
118  Pac.  513. 

The  supreme  court  of  Minnesota^ 
in  considering  the  authority  of  the 
legislature  under  a  similar  constitu-^ 
tional  provision  in  the  case  of  State 
ex  rel.  Clapp  v.  Peterson,  50  Minn^ 
239,  52  N.  W.  655,  expressed  the 
following  views :  "Article  13  of  the 
Constitution,  after  providing  in  §  1 
for  'the  removal  of  state  officers  and 
judges  of  the  supreme  and  district 
courts  by  impeachment,'  then  pro- 
vides in  §  2  that  *the  legislature  of 
the  state  may  provide  for  the  re- 
moval of  inferior  officers  from  office 
for  malfeasance  or  nonfeasance  in 
the  performance  of  their  duties.' 
The  power  thus  conferred  is  plenary, 
and  confers  authority  upon  the  leg- 
islature to  vest  the  power  of  remov- 
al, and  the  determination  of  the 
question  whether  cause  for  removal 
exists,  in  any  department  of  the 
government  or  in  any  officer  or  of- 
ficial body  it  may  deem  expedient. 
There  is  no  requirement  that  this 
power  shall  be  conferred  only  on  the 
courts.  Indeed,  the  very  purpose  of 
this  provision  was  to  provide  a 
more  summary  and  less  cumbersome 
method  of  removing  inferior  officers 
than  by  impeachment  or  by  indict- 
ment, according  to  the  course  of  the 
common  law,  for  malfeasance  or 
nonfeasance  in  office.  If,  then,  the 
power  of  removal  vested  in  the  gov- 
ernor by  this  act  be  judicial,  we 
have  here  the  constitutional  author- 
ity for  it." 

The  supreme  court  of  Montana,  in 
State  ex  rel.  Payne  v.  District  Ct. 
supra,  in  speaking  of  the  authority 
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conferred  by  a  section  of  the  Consti- 
tution of  that  state  similar  to  §  4, 
art.  7,  of  our  Constitution,  used  the 
following  language:  "Proceedings 
for  the  removal  of  a  public  officer  do 
not  necessarily  partake  of  the  na- 
ture of  a  criminal  prosecution.  In- 
deed, the  power  to  remove  an  un- 
faithful or  negligent  public  official 
is  not  essentially  a  judicial  power. 
Under  our  Constitution,  its  exer- 
cise is  left  to  the  legislature  itself, 
or  to  such  other  authority  as  the 
legislature  may  designate.  This  is 
the  plain  import  of  §  18  above,  and 
is  the  general  rule  in  the  absence  of 
any  constitutional  declaration  upon 
the  subject.  29  Cyc.  1370 ;  State  ex 
rel.  Atty.  Gen.  v.  Doherty,  25  La. 
Ann.  119,  13  Am.  Rep.  131;  Terri- 
tory ex  rel.  French  v.  Cox,  6  Dak. 
501.  The  power  may  be  conferred 
upon  the  governor  (Cameron  v. 
Parker,  2  Okla.  277,  38  Pac.  14),  or 
upon  a  board  (Donahue  v.  Will 
County,  100  111.  94) .  It  may  be  con- 
ferred upon  a  court  of  general  or 
limited  jurisdiction  to  be  exercised 
in  the  mode  provided  by  law,  and 
consequently,  if  the  legislature  sees 
fit  to  require  a  jury  trial,  a  jury 
trial  must  be  had ;  but,  if  it  sees  fit 
to  provide  for  a  summary  hearing 
without  a  jury,  no  constitutional 
right  of  the  accused  is  infringed.'' 

In  State  ex  rel.  Hamilton  v.  Grant, 
14  Wyo.  41, 1  L.R.A.(N.S.)  588, 116 
Am.  St.  Rep.  982,  81  Pac.  798,  the 
supreme  court  of  Wyoming,  in  pass- 
ing upon  the  power  of  the  legisla- 
ture under  a  similar  constitutional 
provision,  said:  "The  legislature, 
however,  under  the  provisions  of  § 
19,  art.  3,  of  the  Constitution,  did 
have  express  warrant  for  the  pass- 
age of  an  act  for  the  removal  of 
officers  not  subject  to  impeachment, 
and  the  method  of  procedure  in  ef- 
fecting such  removal  is  not  limited 
by  any  other  constitutional  provi- 
sion. Atty.  Gen.  ex  rel.  Rich  v. 
Jochim,  99  Mich.  358,  23  L.R.A.  699, 
41  Am.  St.  Rep.  606,  58  N.  W.  611." 

In  Skeen  v.  Paine,  32  Utah,  295, 
90  Pac.  440,  it  is  said :  "Section  21, 
art.  6,  of  the  Constitution,  among 
other  things,  provides  that  such  re- 


movals may  be  made  'in  such  manner 
as  may  be  provided  by  law.'  Here 
a  plenary  power  is  conferred  upon 
the  legislature.  This  provision  of 
the  Constitution  is  special,  and  the 
mere  fact  that  in  another  part  of 
the  same  instrument  (§  18,  art.  8) 
it  is  provided  that  prosecutions 
shall  be  in  the  name  of  'the  state  of 
Utah'  does  not  necessarily  prevent  a 
proceeding  civil  in  its  consequences 
from  being  conducted  in  the  name 
of  a  private  person." 

The  supreme  court  of  Michigan, 
in  People  ex  rel.  Clay  v.  Stuart,  74 
Mich.  411,  16  Am.  St.  Rep.  644,  41 
N.  W.  1091,  in  passing  upon  a  sim- 
ilar constitutional  provision,  ob- 
served :  "It  will  be  noticed  that  the 
power  conferred  by  this  section  of 
the  Constitution  is  plenary.  The 
legislature  is  to  provide  by  law  for 
the  removal  of  county  officers,  etc., 
in  such  manner  as  to  them  shall 
seem  just  and  proper.  The  power 
conferred  is  in  its  nature  political, 
and  has  reference  exclusively  to  the 
polity  of  government,  which  would 
be  inherently  defective  if  no  remedy 
of  a  summary  nature  could  be  had 
to  remove  from  office  a  person  who, 
after  his  election,  had  been  convict- 
ed of  crime,  or  who  neglected  his 
duty,  or  who  was  guilty  of  malver- 
sation in  the  administration  of  his 
office.  Every  person  elected  to  a 
county,  township  or  school  district 
office  holds  it  subject  to  removal,  in 
the  manner  provided  by  law  under 
this  section  of  the  Constitution, 
which  commits  to  the  legislature  the 
whole  subject  of  removal.  They  are 
to  prescribe  the  mode  in  which  it 
shall  be  done,  and  this  includes 
everything  necessary  for  the  ac- 
complishment of  the  object.  The 
causes,  the  charges,  the  notice,  the 
investigation,  and  the  determina- 
tion, and  by  whom  these  shall  be 
conducted  and  the  removal  ad- 
judged, are  all  in  the  discretion  of 
the  legislature." 

In  State  ex  rel.  Kirby  v.  Hender- 
son, 145  Iowa,  657,  124  N.  W.  767, 
Ann.  Cas.  1912A,  1286,  in  passing 
upon  a  case  growing  out  of  constitu- 
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tional  and  statutory  provisions  sim- 
ilar to  ours,  we  find  the  following: 

"Section  5  of  the  act  under  which 
this  proceeding  is  prosecuted  ex- 
pressly provides  that  the  'proceed- 
ing shall  be  summary  in  its  nature 
and  triable  as  an  equitable  action/ 
We  think,  therefore,  that  no  consti- 
tutional right  of  the  defendant  was 
invaded." 

See  also  Moore  v.  Strickling,  46 
W.  Va.  515, '50  L.R.A.  279,  33  S.  E. 
274 ;  Woods  v.  Varnum,  85  Cal.  639, 
24  Pac.  843 ;  People  ex  rel.  Clay  v. 
Stuart,  supra;  State  v.  Seawell,  64 
Ala.  225;  State  ex  rel.  Atty.  Gen. 
V.  Savage,  89  Ala.  1,  7  L.R.A.  426, 7 
So.  7,  183. 

In  this  connection  we  incidentally 
call  attention  to  §  1,  art.  3,  of  our 
Constitution,  which  reads :  "The 
powers  of  the  government  of  the 
state  of  Nevada  shall  be  divided  into 
three  separate  departments — ^the 
legislative,  the  executive  and  the  ju- 
dicial ;  and  no  persons  charged  with 
the  exercise  of  powers  properly  be- 
longing to  one  of  these  departments 
shall  exercise  any  functions  apper- 
taining ta  either  of  the  others,  ex- 
cept in  the  cases  herein  expressly 
directed  or  permitted." 

Thus,  we  see  that  the  constitu- 
tional convention 
made  it  plain  that 
other  powers  than 
those  expressly  mentioned  in  §  6, 
art.  6,  of  the  Constitution,  might  be 
delegated  to  the  district  court. 

The  language  of  Norcross,  J.,  in 
Bell  V.  First  Judicial  District  Ct.  28 
Nev.  280,  1  L.R.A.(N.S.)  843,  113 
Am.  St.  Rep.  854,  81  Pac.  875,  6 
Ann.  Cas.  982,  is  not  opposed  to  the 
view  we  have  expressed.  What  was 
said  in  that  case  was  directed  to  an 
entirely  different  question  than  the 
one  here  presented,  as  will  be  read- 
ily seen  from  a  reading  of  the 
opinion. 

But  it  is  urged,  and  with  appar- 
ent earnestness,  that  the  complaint 
in  removal  proceedings  in  the  dis- 
trict court  charged  the  defendant 
with  a  crime,  and  that  he  was  en- 
titled to  a  jury  trial  under  that  sec- 
tion of  the  Constitution  which  pro- 


Conrts— poorer 
to  confer 
Jurisdiction. 


vides  that  the  right  of  trial  by  jury 
shall  remain  inviolate  forever.  We 
think  we  have  disposed  of  this  ques- 
tion by  showing  that  the  legislature 
had  plenary  power  under  the  terms 
of  the  Constitution  to  pass  an  act 
authorizing  the  removal  of  officers, 
and,    pursuant     to  j^rr-ngi^t- 

that    authority,    had    removal  from 

passed  a  law  which  •"®*- 
provided  a  summary  and  special 
proceeding  for  such  cases.  In  this 
connection  we  wish  to  say  that  the 
case  of  Kilbum  v.  Law,  111  Cal.  237, 
43  Pac.  615,  is  not  in  conflict  with 
this  view;  for,  while  it  is  true  that 
the  court  in  that  case,  as  in  other 
cases,  held  that  the  proceeding  to 
remove  a  public  officer  was  criminal 
in  its  nature,  the  court  said :  "The 
intent  to  make  it  a  criminal  prose- 
cution is  to  my  mind  clear."  The 
opinion  then  proceeds  to  give  the 
reasons  which  induced  the  court  to 
take  that  view,  and  it  is  apparent 
that  its  conclusion  was  reached  be- 
cause it  was  the  evident  intent  of 
the  legislature  that  the  proceeding 
should  be  criminal  in  its  nature,  and 
not  because  the  Constitution  con- 
templated a  proceeding  inherently 
criminal  in  its  character.  In  fact, 
strange  as  it  may  seem,  the  reply 
brief  of  the  petitioner  practically 
concedes  as  much;  for,  in  answer- 
ing the  contention  of  respondent  on 
this  point,  wherein  it  was  sought 
to  show  why  different  proceedings 
had  existed  in  California  in  removal 
cases,  counsel  say:  "The  case,  Re 
Marks,  45  Cal.  199,  is  relied  upon 
by  respondent,  but  it  will  be  noted 
that  the  opinion  in  that  case  was 
prior  to  the  adoption  of  the  Codes, 
and  was  had  under  a  provision  of 
law  which  ceased  to  exist  upon  the 
adoption  of  the  Codes." 

But  the  supreme  court  of  Cali- 
fornia has  held  that  though  the  pro- 
ceeding is  criminal  in  nature,  under 
certain  statutes,  the  defendant  was 
not  entitled  to  a  jury.  People  ex 
rel.  Dorris  v.  McKamy,  168  Cal.  533, 
143  Pac.  752. 

The  contention  that  the  proceed- 
ing should  have  been  instituted  in 
the  name  of  the  state  of  Nevada  is 
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entirely  without  merit.  As  we  have 

shown,  the  inquiry 

^o^iSlJiaSr**     was   had    under    a 

special  proceeding, 
provided  pursuant  to  plenary  power 
conferred  by  the  Constitution.  Even 
in  California,  after  the  adoption  of 
the  Codes,  and  under  statutes  which 
the  supreme  court  of  that  state  held 
showed  a  clear  intent  upon  the  part 
of  the  legislature  to  make  the  pro- 
ceedings criminal  in  their  nature,  it 
was  decided  that  the  accusation  did 
not  have  to  be  made  in  the  name  of 
the  people.  Woods  v.  Vamum,  85 
Cal.  639,  24  Pac.  843. 

Objection  is  made  to  that  part  of 
the  act  which  provides  that  the 
court,  in  making  the  order  of  re- 
moval, shall  enter  judgment  for  $500 
in  favor  of  the  complainant.  The 
complainant  and  the  defendant  in 
the  removal  proceedings  expressly 

agreed  that  this  re- 
SlTce'oTdilmlSe.  Quirement  of  the 
ZoiSpi^li.  statute     might     be 

waived,  and  accord- 
ingly no  such  judgment  was  rend- 
ered by  the  court;  hence,  we  are  of 
the  opinion  that  it  is  not  necessary 
that  we  determine  this  question,  as 
it  is  a  well-established  rule  of  law 

that    no    one    can 

fmw-rlKht" to'  "^^®  **^t  *^  ^^^   ^^ 

ralae  question  part  of  an  act  iS  Un- 

Siuy^'oritrtnte:   constitutional,  if  his 

rights  are  in  no  way 
infringed  by  it.  6  R.  C.  L.  89;  8 
Cyc.  789. 

The  objection  made  to  the  title  of 
the  Act  of  1909  is  without  merit. 

The  title  of  the  act 
Sifflci^cyV"^  relates  to  one  sub- 
ject only,  and  that 
is  to  the  removal  of  public  officers. 
It  is  true  that  the  act  deals  with 
three  methods  of  removal:  One  by 
accusation  made  by  the  grand  jury, 
one  by  impeachment  by  the  assem- 
bly, and  one  by  accusation  by  a  pri- 
vate citizen.  That  part  of  the  act  re- 
lating to  impeachment  by  the  assem- 
bly prescribes  the  method  of  pro- 
cedure to  be  followed  in  the  trial  by 
the  senate.  The  act  also  provides  for 
the  summary  method  by  accusation 
of  a  private  individual,  and  makes 


provision  for  the  proceedings  after 
the  accusation  is  filed.  And,  appar- 
ently realizing  that  individuals  are 
reluctant  to  file  charges  against  a 
public  official  as  the  basis  for  his  re- 
moval, the  legislature  also  made  pro- 
vision for  the  initiation  of  proceed- 
ings for  the  removal  of  a  public 
officer  by  accusation  on  the  part  of 
the  grand  jury.  In  other  words,  this 
act  not  only  supplements  the  con- 
stitutional provisions  'for  the  re- 
moval of  state  officials,  but  creates 
two  separate,  distinct,  and  inde- 
pendent methods  of  removal  of 
county  officers.  Just  why  the  legis- 
lature thought  it  necessary  to 
create  two  methods  of  removal  of 
county  officials  is  not  clear,  but  since 
one  method  is  more  drastic  than  the 
other,  it  may  be  that  the  legislature 
anticipated  that  there  might  be  oc- 
casions when  a  drastic  measure 
would  be  needed;  but  whatever  the 
reason,  or  lack  of  reason,  the  stat- 
ute, which  was  enacted  pursuant  to 
plenary  authority  by  clear  and  un- 
mistakable language,  creates  the 
two  methods,  and  beyond  that  we 
cannot  inquire. 

For  the  reasons  given,  it  is  or- 
dered that  the  writ  of  certiorari 
heretofore  issued  be,  and  the  same 
is,  hereby  dismissed. 

Sanders,  J.,  concurs. 

McCarran,  Ch.  J.,  concurring: 
I  concur.  Sections  Xf  2,  and  3  of 
article  7  of  our  Constitution  lay 
down  the  manner  and  authority  by 
which  certain  specified  state  and  ju- 
dicial officers  may  be  removed  from 
office.  So  far  as  these  officers  are 
concerned,  the  mode  of  removal 
from  office  is  by  the  Constitution 
limited  and  fixed.  But  in  contem- 
plation of  the  necessity  for  removal 
of  civil  officers  other  than  those  des- 
ignated, §  4  of  article  7  of  the  Con- 
stitution provides:  "Provision shall 
be  made  by  law  for  the  removal 
from  office  of  any  civil  officer  other 
than  those  in  this  article  previously 
specified,  for  malfeasance  or  non- 
feasance in  the  performance  of  his 
duties." 

By  this  provision  of  the  organic 
law  the  power  was  reserved  and  as- 
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to  the  legislative  branch  of 
the  government  to  provide  a  way  by 
which  civil  officers  other  than  those 
whose  office  is  within  the  contem- 
plation of  §§  1,  2,  and  3  of  article  7 
might  be  removed  for  malfeasance 
or  nonfeasance  in  office.  To  meet 
this  and  to  provide  a  rule  of  conduct 
by  which  removal  from  office  might 
be  accomplished  as  to  those  officers 
not  affected  by  §§  1, 2,  and  3  of  arti- 
cle 7  of  the  Constitution,  the  legisla- 
ture of  1909  passed  the  act  under 
which  petitioner,  as  sheriff  of  Clark 
county,  was  brought  before  the  dis- 
trict court.  It  is  the  right  of  the 
designated  authority  or  tribunal  of 
determination,  the  district  court,  to 
entertain  such  proceeding  as  is  here 
questioned.  Section  6  of  article  6  of 
the  Constitution,  in  prescribing  the 
jurisdiction  of  the  district  court, 
contains  no  words  of  limitation  as 
to  matters  of  which  that  court  may 
take  jurisdiction  but  rather  excludes 
other  courts  and  tribunals  from  ex- 
ercising jurisdiction  over  those  sub- 
ject-matters specifically  named  as 
belonging  to  that  of  the  district 
court. 

To  declare  that  §  6  of  article  6  of 
the  Constitution,  by  its  language, 
limited  the  jurisdiction  of  the  dis- 
trict court  to  matters  specifically 
named  in  that  section,  would  be  to 
open  discussion  to  any  number  of 
matters  and  proceedings  which,  by 
reason  of  this  constitutional  pro- 
vision, would  find  no  jurisdictional 
resting  place.  Such  was  never  the 
intention  of  the  authors  of  our  Con- 
stitution. 

By  §  4  of  article  7  of  the  Consti- 
tution the  legislative  branch  of  the 
government  was  given  full  power  to 
enact  laws  looking  to  the  impeach- 
ment and  removal  of  civil  officers 
other  than  those  mentioned  in  the 
preceding  sections.  The  power  to 
enact  such  laws  implied  power  to 
assign  the  accomplishment  of  the 
law's  purpose  to  a  designated  func- 
tionary. The  legislature  of  1909 
carried  out  this  power  by  designat- 
ing the  district  court  as  the  tribunal 
before  which  matters  of  this  char- 
acter should  be  heard  and  deter- 


mined. In  enacting  the  statute  and 
designating  the  tribunal  before 
which  its  object  should  be  carried 
out,  the  legislature,  having  full 
power  in  the  matter,  could,  as  it  did, 
concisely  and  emphatically  outline 
the  steps  to  be  taken  and  rigidly  lay 
the  course  to  be  pursued.  Re  Shep- 
ard,  161  Cal.  171,  118  Pac.  513. 

In  my  judgment,  the  matter  con- 
templated by  the  statute  cannot 
properly  be  termed  a  criminal  pro- 
ceeding, and  I  say  this,  fully  aware 
of  the  decision  of  the  supreme  court 
of  California  in  the  matter  of  People 
ex  rel.  Dorris  v.  McKamy,  168  Cal. 
631,  143  Pac.  752,  in  which  is  re- 
viewed the  former  decisions  of  that 
court.  Re  Curtis,  108  Cal.  661,  41 
Pac.  793;  Wheeler  v.  Donnell,  110 
Cal.  655,  43  Pac.  1 ;  Re  Burleigh,  146 
Cal.  35,  78  Pac.  242.  It  is  a  proceed- 
ing for  removal  from  office,  rather 
than  a  prosecution  for  malfeasance 
or  nonfeasance  in  office.  Criminal 
prosecution  n>ight  follow  after  re- 
moval, in  which  event  a  plea  of  once 
in  jeopardy  could  not  be  interposed. 

It  is  contended  that  this  statute  is 
in  contravention  of  constitutional 
provisions  because  trial  by  jury  is 
not  contemplated  in  the  proceeding 
before  the  district  judge.  In  this  re- 
spect, it  may  be  properly  said  that 
the  proceeding  contemplated  by  the 
statute  is  not  a  trial,  but  rather  a 
proceeding  to  remove  from  public 
office,  and  as  such  does  not  involve 
either  life,  liberty,  or  property. 

The  question  here  involved  has  in 
one  form  or  another  been  passed 
upon  on  several  occasions  by  the 
Supreme  Court  of  the  United  States, 
under  the  contention  that  by  such 
statute  the  officer  removed  was  de- 
prived of  due  process  of  law  under 
the  14th  Amendment. 

In  the  case  of  Kennard  v.  Louis- 
iana, 92  U.  S.  480,  23  L.  ed.  478, 
statutory  proceedings  much  more 
summary  than  those  of  ours  were 
considered.  In  that  instance  a  stat- 
ute of  Louisiana,  instituted  for  test- 
ing right  to  office,  was  under  con- 
sideration. The  statute  was  upheld 
as  providing  due  process  of  law,  and 
the  provision  which  eliminated  hear- 
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ing  before  a  jury  was  held  to  be  not 
repugnant  to  the  amendment. 

In  the  case  of  Foster  v.  Kansas, 
112  U.  S.  201,  205,  5  Sup.  Ct.  Rep. 
8,  97,  28  L.  ed.  629,  696,  it  appears 
that  the  attorney  general  of  the 
state  of  Kansas  proceeded  in  quo 
warranto  in  the  supreme  court  of 
the  state  for  the  removal  of  a  county 
attorney,  alleging  his  failure  to  pros- 
ecute certain  violations  of  the  law  of 
that  state.  The  case  went  to  the  Su- 
preme Court  of  the  United  States  on 
rule,  and  there,  after  referring  to 
Kennard  v.  Louisiana,  supra,  the 
court  held  that  the  proceeding  was 
of  a  civil  nature,  and  inasmuch  as 
the  process  for  removal,  though 
summary,  provided  for  bringing 
the  party  into  court  and  notifying 
him  of  the  case  he  had  to  meet,  and 
gave  him  an  opportunity  to  be 
heard  in  his  defense,  and  gave  op- 
portunity for  deliberation  and  judg- 
ment of  the  court,  it  constituted  due 
process  of  law. 

In  the  case  of  Wilson  v.  North 
Carolina,  169  U.  S.  586,  18  Sup.  Ct. 
Rep.  435,  42  L.  ed.  865,  18  Sup.  Ct. 
Rep.  435,  the  matter  grew  out  of  the 
suspension  of  a  railroad  commis- 
sioner by  the  governor  of  North 
Carolina.  On  being  carried  to  the 
Supreme  Court  of  the  United 
States,  Mr.  Justice  Peckham,  speak- 
ing for  that  court,  said :  "The  con- 
troversy relates  exclusively  to  the 
title  to  a  state  office,  created  by  a 
statute   of    the   state,   and   to  the 


rights  of  one  who  was  elected  to  the 
office  so  created.  Those  rights  are 
to  be  measured  by  the  statute  and  by 
the  Constitution  of  the  state,  ex- 
cepting in  so  far  as  they  may  be  pro- 
tected by  any  provision  of  the  Fed- 
eral Constitution." 

Continuing,  it  was  said:  "The 
procedure  was  in  accordance  with 
the  Constitution  and  laws  of  the 
state.  .  .  .  What  kind  and  how 
much  of  a  hearing  the  officer  should 
have  before  suspension  by  the  gov- 
ernor was  a  matter  for  the  state 
legislature  to  determine,  having  re- 
gard to  the  Constitution  of  the 
state."  In  my  judgment,  that  por- 
tion of  the  statute  here  involved 
which  would  permit  of  a  judgment 
against  the  deposed  officer  of  any 
sum  of  money  is  clearly  in  violation 
of  the  constitutional  guaranty  pro- 
hibiting the  deprivation  of  prop- 
erty without  due  process  of  law. 
Even,  however,  were  this  involved 
here,  which  is  not  the  case,  since  no 
such  judgnient  was  entered  in  this 
matter  against  petitioner  in  the  dis- 
trict court,  it  would  not  avail  in 
furtherance  of  petitioner's  conten- 
tion, for,  under  the  established  rule 
in  this  court,  constitutional  por- 
tions of  the  statute  might  be  en- 
forced, if  intact  and  operative,  and 
unconstitutional  portions  might  be 
rejected.  Virginia  &  T.  R.  Co.  v. 
Henry,  8  Nev.  165. 

Petition  for  rehearing  denied,  July 
5,  1918. 


ANNOTATION. 
Right  to  jury  trial  in  proceeding  for  removal  of  public  officer. 


I.  General  rule,  232. 
II.  Rule  in  Alabama,  234. 

III.  Rule  in  Texas,  234. 

IV.  Rule  in  Utah,  235. 

J.  General  rule. 

The  general  rule  is  that  a  public 
officer  has  no  constitutional  right  to  a 
jury  trial  in  a  proceeding  to  remove 
him  from  office. 

California.  —  Woods  v.  Varnum 
(1890)  85  Cal.  639,  24  Pac.  843. 

Idaho. — ^Rankin  v.  Jauman  (1894) 
4  Idaho,  53,  36  Pac.  502. 


Massachusetts. — Ashley  v.  Three 
Justices  (1917)  228  Mass.  63,  —  A.L.R. 
— ,  116  N.  E.  961. 

Michigan. — People  ex  rel.  Clay  v. 
Stuart  (1889)  74  Mich.  411,  16  Am. 
St.  Rep.  644,  41  N.  W.  1091. 

North  Carolina. — State  ex  rel.  Burke 
V.  Jenkins  (1908)  148  N.  C.  25,  61  S. 
E.  608;  State  ex  rel.  Caldwell  v.  Wil- 
son (1897)  121  N.  C.  425,  28  S.  E.  554, 
affirmed  in  (1898)  169  U.  S.  586,  42  L. 
ed.  865,  18  Sup.  Ct.  Rep.  435. 

Tennessee. — State  ex  rel.  Timothy 
V.  Howse  (1915)  134  Tenn.  67,  L.R.A. 
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1916D,  1090,  183  S.  W.  510,  Ann.  Cas. 
1917C,  1125;  State  ex  rel.  Thompson 
V.  Crump  (1915)  184  Tenn.  121,  L.R.A. 
1916D,  951,  183  S.  W.  505. 

West  Virginia. — ^Moore  v.  Strickling 
(1899)  46  W.  Va.  515,  50  L.R.A.  279, 
S3  S.  E.  274.  And  see  the  reported 
case  (Gay  v.  District  Ct.  ante,  224). 

A  public  office  is  not  property  with- 
in the  meaning  of  the  constitutional 
provision  that  ''no  person  shall  be  de- 
prived of  life,  liberty,  or  property 
without  due  process  .of  law."  Ashley 
V.  Three  Justices  (Mass.)  and  Moore 
V.  Strickling  (W.  Va.)  supra. 

The  legislature  of  a  state  has  plem 
ary  power  to  enact  laws,  providing  for 
the  summary  removal  of  officers  whose 
removal  is  not  provided  for  by  the 
Constitution.  Rankin  v.  Jauman 
(Idaho) ;  State  ex  rel.  Timothy  v. 
Howse  (Tenn.),  and  People  ex  rel. 
Clay  V.  Stuart  (Mich.)  supra. 

A  proceeding  to  remove  a  public 
officer  is  not  a  criminal  case  so  as  to 
bring  it  within  that  clause  of  the  Con- 
stitution which  provides  for  a  trial  by 
jury  in  criminal  cases.  Rankin  v.  Jau- 
man (Idaho)  and  Ashley  v.  Three 
Justices  (Mass.)  supra. 

The  nature  of  the  proceeding  de- 
mands immediate  and  summary  action. 
If  the  ordinary  proceedings  of  trial 
by  jury  were  used  it  would  result,  in 
many  cases,  in  the  public  being  left 
without  a  remedy,  since  the  term  of 
office  of  the  accused  officer  would  have 
expired  before  the  case  could  be  final- 
ly decided.  People  ex  rel.  Clay  v. 
Stuart  (Mich.)  and  State  ex  rel.  Tim- 
othy V.  Howse  (Tenn.)  supra.  And 
see  the  reported  case  (Gay  v.  District 
Ct.). 

The  incumbent  of  a  public  office 
holds  it,  subject  to  all  conditions  and 
statutes  affecting  it.  State  ex  rel. 
Caldwell  v.  Wilson  (N.  C.)  and  People 
ex  rel.  Clay  v.  Stuart  (Mich.)  supra. 

In  the  case  of  State  ex  rel.  Caldwell 
V.  Wilson  (N.  C.)  supra,  wherein  it 
appeared  that  the  governor  had  sus- 
pended a  railroad  commissioner,  pend- 
ing action  by  the  legislature,  under 
authority  of  a  statute  (N.  C.  Laws 
1891,  chap.  320),  it  was  held  that  the 
commissioner  had  no  right  to  a  jury 
trial. 


In  the  case  of  Woods  v.  Varnum 
(Cal.)  supra,  it  was  held  that  a  tax 
collector  was  not  entitled  to  a  jury 
trial,  in  a  proceeding  brought  to  re< 
move  him  from  office  for  malfeasance. 
The  Constitution  (art.  4,  §  18),  after 
a  provision  for  the  impeachment  of 
certain  enumerated  officers  by  the 
senate,  expressly  provided  that  ''all 
other  civil  officers  shall  be  tried  for 
misdemeanor  in  office  in  such  manner 
as  the  legislature  may  provide.''  The 
statute  (Pen.  Code,  §  772)  provided 
for  removal  in  a  "summary  manner." 
It  was  held  that  this  clearly  excluded 
the  right  of  trial  by  jury. 

In  Rankin  v.  Jauman  (Idaho)  su- 
pra, an  action  was  brought  to  remove 
a  member  of  the  board  of  county  com- 
missioners from  office  for  malfeasance, 
a  statute  (Rev.  Stat.  1887,  §  7459) 
providing  that,  on  the  presentation  of 
an  information  charging  official  mis- 
conduct, the  court  must  cite  the  party 
charged  to  appear  and  must  proceed 
to  hear,  in  a  summary  manner,  both 
sides  of  the  case.  By  the  statute,  if 
the  charge  was  sustained,  the  court 
must  enter  a  decree,  depriving  the 
party  of  his  office,  and  enter  a  judg- 
ment of  $500  and  costs  in  favor  of  the 
informer.  It  was  held  that  the  legis- 
lature had  power,  to  provide  for  the 
summary  removal  of  officers  whose  re- 
moval was  not  provided  for  by  the 
Constitution.  It  was  also  held  that 
the  imposition  of  a  penalty  did  not 
make  it  a  criminal  proceeding,  within 
the  guaranty  of  a  jury  trial  in  such 
proceedings. 

In  People  ex  rel.  Clay  v.  Stuart 
(Mich.)  supra,  it  was  held  that  a  pros- 
ecuting attorney  had  no  right  to  a  jury 
trial,  in  a  proceeding  brought  to  re- 
move him  from  office.  The  Constitu- 
tion of  Michigan  (art.  12,  §  7)  provides 
as  follows :  "The  legislature  shall  pro- 
vide by  law  for  the  removal  of  any  of- 
ficer elected  by  a  county,  township,  or 
school  district  in  such  manner  and  for 
such  cause  as  to  them  shall  seem  just 
and  proper."  The  legislature,  in  pur- 
suance of  this  provision,  enacted  a 
law  authorizing  the  governor  to  re- 
move all  county  officers  on  proof  of 
certain  official  misconduct.  It  was 
held  that  it  was  within  the  power  of 
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the  legislature  to  provide  a  remedy  of 
a  summary  nature,  and  that  all  per- 
sons elected  to  county,  township,  or 
school  district  offices  held  office  sul> 
ject  to  removal  in  the  manner  pre- 
scribed by  the  legislature. 

In  State  ex  rel.  Burke  v.  Jenkins 
(1908)  148  N.  C.  25,  61  S.  E.  608, 
wherein  it  appeared  that  the  treasurer 
of  a  town  had  been  removed  by  the 
town  commissioners  for  malfeasance, 
it  was  held  that  he  was  not  entitled 
to  a  jury  trial,  but  only  to  notice  and 
an  opportunity  to  be  heard,  which  had 
been  given  him. 

In  State  ex  rel.  Timothy  v.  Howse 
(1915)  184  Tenn.  67,  L.R.A.1916D, 
1090,  188  S.  W.  510,  Ann.  Cas.  1917C, 
1125,  it  was  held  that  a  mayor  had  no 
constitutional  right  to  a  jury  trial, 
since  the  proceeding  for  ouster  is  sum- 
mary in  its  nature,  and  is  not  an  ordi- 
nary common-law  action.  The  court 
said  that,  since  the  Constitution  does 
not  expressly  prohibit  the  legislature 
from  providing  a  summary  proceeding 
for  the  removal  of  public  officers  for 
misconduct  in  office,  it  is  competent 
for  them  to  do  so. 

In  State  ex  rel.  Thompson  v.  Crump 
(1915)  184  Tenn.  121,  L.R;A.1916D, 
951,  188  S.  W.  505,  following  the  deci- 
sion in  State  ex  rel.  Timothy  v.  Howse 
(Tenn.)  supra,  it  was  held  that,  in  a 
proceeding  of  ouster  from  public  of- 
fice, defendants  were  not  entitled  to 
a  jury  trial  of  the  issues  of  fact  pre- 
sented by  the  pleadings. 

In  Moore  v.  Strickling  (1899)  46  W. 
Va.  515,  50  L.R.A.  279,  33  S.  E.  274, 
wherein  a  prosecuting  attorney  was 
removed  from  office  for  gross  immoral- 
ity, it  was  held  that  he  was  not  en- 
titled to  a  jury  trial,  a  public  office 
not  being  property  in  the  constitution- 
al sense,  but  a  public  trust,  conferred 
on  the  holder  to  be  exercised  for  the 
benefit  of  the  public,  and,  accordingly, 
npt  being  within  the  protection  of  the 
"due  process"  clause  of  the  Constitu- 
tion. 

In  Ashley  v.  Three  Justices  (Mass*) 
supra,  the  proceeding  was  under  a 
Corrupt  Practices  Act.  Three  taxpay- 
ers, as  authorized  by  that  act,  brought 
a  petition  in  the  superior  court  to  de- 
clare vacant  the  office  of  one  who  had 


been  declared  elected  and  had  been 
inaugurated,  on  the  ground  that  he 
had  violated  the  act.  The  constitu- 
tional provision  relating  to  jury  trials 
required  a  trial  by  jury  in  criminal 
cases,  and  in  "all  controversies  con- 
cerning property,  and  in  all  suits  be- 
tween two  or  more  persons,  except  in 
cases  in  which  it  has  heretofore  been 
otherwise  used  and  practised."  It  was 
held  that  the  proceeding  was  not  crim- 
inal, though,  by  the  terms  of  the  Cor- 
rupt Practices  Act,  removal  entailed 
a  disqualification  to  hold  office  for 
three  years;  that  the  proceeding  was 
fiot  one  "concerning  property,"  and 
that  the  proceeding  was  of  a  public 
nature  and  not  a  suit  between  individ- 
uals, and  hence  that  there  was  no 
right  to  a  jury  trial  thereof. 

II,  Rule  in  Aldbanui. 

In  Alabama,  under  a  special  statute 
(Act  of  1819,  §  3),  a  jury  trial  is  pro- 
vided for  court  clerks  in  proceedings 
brought  to  remove  them  from  office 
for  malfeasance.  Callahan  v.  State 
(1832)  2  Stew.  &  P.  (Ala.)  379.  In 
that  case  it  was  held  that  a  court  clerk 
had  a  right  to  a  jury  trial  of  the 
charges  against  him,  before  being  re- 
moved from  office,  as  it  is  expressly 
provided  by  §  3  of  the  Act  of  1819,  en- 
titled "An  Act  Specifying  the  Causes 
and  Manner  of  Removing  Clerks,"  that 
air  charges  against  clerks  shall  be  ex- 
hibited to  the  court  in  writing,  and  the 
court  shall  direct  the  facts  to  be  tried 
by  a  jury,  and,  on  a  conviction  thereof, 
such  clerk  shall  be  fined  or  removed 
from  office,  as  the  court  of  which  he  is 
clerk  shall  think  proper. 

Ill,  Rule  in  Texas, 

In  Texas,  a  distinction  is  made  be^ 
tween  public  officers  who  have  been 
elected  and  those  who  have  been  ap- 
pointed. In  the  former  case,  the  office 
is  held  to  be  property,  of  which  the 
holder  cannot  be  deprived  without  a 
trial  by  jury.  Honey  v.  Graham  (1873) 
39  Tex.  1.  In  the  latter  case  it  is 
held  not  to  be  property.  State  ex  rel. 
Maxwell  v.  Crumbaugh  (1901)  26  Tex. 
Civ.  App.  521,  63  S.  W.  925.  This  rule 
does  not  apply  where  the  method  of 
removal  from  a  particular  office  is  pro- 
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vided  by  the  Constitution.     Davis  v. 
State  (1871)  35  Tex,  118. 

In  Honey  v.  Graham,  supra,  wherein 
it  appeared  that  the  governor  had  re- 
moved the  state  treasurer  without  a 
jury  trial,  it  was  held  that  a  public 
efliee  to  which  the  incumbent  had  been 
elected  was  property  and  a  privilege 
which  could  not  be  taken  from  the  in- 
cumbent, except  as  provided  by  the 
16th  section  of  the  1st  article  of  the 
Constitution:  "No  citizen  of  this 
state  shall  be  deprived  of  life,  liberty, 
property,  or  privileges,  outlawed,  ex- 
iled or  in  any  manner  disfranchised,  ' 
except  by  due  course  of  the  law  of  the 
land,''  and,  therefore,  that  the  treas- 
urer should  have  had  a  jury  trial. 

In  State  ex  rel.  Maxwell  v.  Crum- 
baugh,  supra,  it  appeared  that  a  coun- 
ty superintendent  of  public  instruc- 
tion had  been  appointed  by  a  county 
commissioner's  court,  and  that  the 
court  thereafter  abolished  the  office, 
as  it  was  authorized  by  statute  to  do. 
It  was  held  that  a  public  office  is  not 
property,  within  the  meaning  of  the 
constitutional  provision  that  "no  per- 
son shall  be  deprived  of  life,  liberty, 
or*  property  without  due  process  of 
law." 

In  Davis  v.  State,  supra,  it  was  held 
that  a  sheriff  had  no  right  to  a  jury 
trial,  on  being  remover  from  his  of- 
fice by  the  judge  of  the  district  court 
of  the  county  wherein  he  held  office, 
by  authority  of  a  provision  of  the  Con- 
stitution of  Texas  (art.  5,  §  18),  which 
reads  as  follows:  "One  sheriff  for 
each  county  shall  be  elected  by  the 
qualified   voters    thereof,    who    shall 


hold  his  office  for  four  years,  subject 
to  removal  by  the  judge  of  the  district 
court  for  said  county,  for  cause  spread 
upon  the  minutes  of  the  court."  The 
court  said  that  the  evident  intent  and 
purpose  of  this  clause  of  the  Consti- 
tution was  to  put  the  sheriff  directly 
under  the  immediate  supervision  and 
control  of  the  judges,  with  full  power 
and  authority  to  remove  summarily  for 
any  cause,  whether  punishable  as  a 
crime  or  not,  which  might  hinder  and 
delay  the  business  of  the  court. 

IF.  JRtUe  in  Utah, 

In  Utah,  a  statute  provides  for  a 
jury  trial  of  all  public  officers  not  lia- 
ble to  impeachment. 

In  Law  V.  Smith  (1908)  34  Utah, 
894,  98  Pac.  300,  the  proceeding  was 
against  a  sheriff,  to  remove  him  from 
office  for  malfeasance.  The  statute 
under  which  the  proceeding  was 
brought  (Utah  Comp.  Laws  1907,  §§ 
4565  et  seq.)  provides  (§  4574)  that,  if 
the  accused  enters  a  plea  of  guilty, 
the  court  must  render  a  judgment  of 
conviction  against  him,  and,  if  he  de- 
nies the  charges,  the  court  must  pro- 
ceed to  the  trial  of  the  accusation. 
It  further  provides  (§  4575)  that  "the 
trial  must  be  by  jury,  and  shall  be 
conducted  in  all  respects  in  the  same 
manner  as  the  trial  of  an  indictment, 
or  information  for  a  felony."  In  the 
trial  court  the  judge  directed  a  ver- 
dict for  the  defendant.  The  appellate 
court  held  that  this  was  error,  and 
that  the  jury  must  pass  on  the  facts 
of  the  case  under  proper  instructions 
as  to  the  law.  B.  F.  D. 


STATE  BANK  OF  BLACK  DIAMOND,  Respt, 

v. 

H.  JOHNSON  et  al.,  Appts. 

WoBhingUm  Supreme  Court  (Dept.  No.  2)  '^December  31,  1918* 

(_  Wash.  — ,  177  Pac  340.) 

Assignment  —  conditional  sale  contract  —  effect. 

1.  An  assignment  by  one  who  has  reserved  title  to  an  automobile,  under 
a  conditional  sale  contract,  of  all  right,  title,  and  interest  in  the  purchase 
money  note  and  memorandum  of  conditional  sale,  transfers  the  right  to 
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retake  possession  of  the  machine  under  the  contract,  and  is  not  a  mere 
election  to  look  to  the  purchaser  for  pa3anent,  although  the  assignment 
guarantees  the  payment  and  fulfilment  of  the  contract. 
[See  note  on  this  question  beginning  on  page  242.] 


Vendor    and    purchaser  —  purchase 
from  one  having  no  title. 

2.  A  purchaser  of  a  chattel  acquires 
no  more  title  or  interest  in  the  thing 
purchased  than  his  vendor  has,  unless 
the  true  owner  has,  by  act  or  neglect, 
estopped  himself  from  disputing  the 
claims  of  the  purchaser. 


Sale  —  market  overt  —  right  of  pur- 
chaser. 

3.  One  who  purchases  from  a  regu- 
lar dealer  at  his  place  of  business  an 
automobile  of  which  he  is  the  appar- 
ent owner,  but  to  which  he  in  fact  has 
no  title,  acquires  no  title  as  against 
the  true  owner. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  King 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  possession  of 
an  automobile.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Kerr  &  McCord,  for  appel- 
lants : 

The  title  retained  by  the  seller  un- 
der a  conditional  sale  is  the  absolute 
title  which  remains  in  him  or  passes 
from  him  to  the  purchaser  absolutely, 
accordingly  as  the  conditions  of  the 
sale  are  broken,  or  as  they  are  ful- 
filled, or  as  may  result  from  some  act 
of  election  on  the  part  of  the  seller. 

Merchants  &  Planters  Bank  v. 
Thomas,  69  Tex.  237,  6  S.  W.  565; 
Parlin  &  0.  Co.  v.  Harrell,  8  Tex.  Civ, 
App.  368,  27  S.  W.  1084 ;  Winton  Motor 
Carriage  Co.  v.  Broadway  Automobile 
Co.  65  Wash.  650,  37  L.R.A.(N.S.)  71, 
118  Pac.  817;  MacLeod  v.  Aberdeen 
Brewing  Co.  82  Wash.  74, 143  Pac.  440 ; 
Stewart  &  H.  Drug  Co.  v.  Reed,  74 
Wash.  401,  133  Pac,  577 ;  Eilers  Music 
House  V.  Douglass,  90  Wash.  683, 
L.R.A.1916E,  613,  156  Pac.  937. 

Even  assuming  that  the  title  to  the 
automobile  did  pass  to  plaintiff  as  be- 
tween it  and  its  assignor,  yet  defend- 
ants had  no  notice,  actual  or  construc- 
tive, of  the  assignment  until  Decem- 
ber 1st,  long  after  they  had  purchased 
the  car  from  Grant-Coffin-Campbell 
Company. 

Barbour  v.  Hodge,  99  Wash.  578, 170 
Pac.  115;  Scott  v.  Farnam,  55  Wash. 
336,  104  Pac.  639;  Barker  v.  Seattle, 
97  Wash.  518,  166  Pac.  1143. 

Messrs.  Karr  &  Gregory  and  H.  G. 
Sutton,  for  respondent: 

The  rule  of  law  with  reference  to 
passing  of  title  of  personal  property 
is  that  it  is  controlled  by  the  inten- 
tion of  the  parties. 

Pacific  Lounge  &  Mattress  Co.  v. 
Rudebeck,  15  Wash.  336,  46  Pac.  392; 
Lauber  v.  Johnston.  54  Wash.  59,  102 


Pac.  873;  Gollingnon  &  Co.  v.  Ham- 
mond Mill.  Co.  68  Wash.  626,  123  Pac. 
1083. . 

Under  a  conditional  sale  contract 
the  vendor  retains  the  title  to  the 
property,  and  has  not  a  mere  lien 
thereon. 

Barton  v.  Groseclose,  11  Idaho,  227, 
81  Pac.  623;  Dillon  &  West  v.  Grutt, 
38  Nev.  46,  144  Pac.  741;  Keane  v. 
Kibble,  28  Idaho,  274,  154  Pac.  972; 
Lazarovitch  v.  Tatilbum,  103  Me.  285, 
69  Atl.  275;  Pease  v.  Teller  Corp.  22 
Idaho,  807,  128  Pac.  981. 

The  assignment  of  a  conditional  sale 
contract  by  the  vendor  carries  the  title 
to  the  property  and  also  the  right  to 
bring  an  action  for  replevin  for  same. 

Standard  Steam  Laundry  Co.  v. 
Dole,  22  Utah,  311,  61  Pac.  1103;  Bank 
of  Little  Rock  v.  Collins,  66  Ark.  240, 
50  S.  W.  694;  Re  Lutz,  197  Fed.  492; 
Duarte  v.  Minnick,  85  Wash.  539,  148 
Pac.  600;  35  Cyc.  335;  Barbour  v. 
Hodge,  99  Wash.  578,  170  Pac.  115. 

While  possession  is  prima  facie  evi- 
dence* of  ownership  of  personal  prop- 
erty, yet  he  who  deals  with  such  pos- 
session upon  the  mere  evidence  which 
it  affords,  takes  upon  himself  the  risk 
that  there  is  another  and  true  owner. 

Moore  v.  Robinson,  62  Ala.  537. 

Parker,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  replevin  action,  wherein 
the  plaintiff  bank  seeks  recovery  of 
an  automobile,  claiming  title  to  the 
same  by  virtue  of  a  conditional  sale 
contract  therefor,  executed  by 
Grant-Coffin-Campbell  Company  as 
vendor,  as  assignment  of  all  the 
rights  of  that  company  under  the 
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conditional  sale  contract,  and  for- 
feiture of  the  vendee's  rights  there- 
under. The  defendants,  Johnson  and 
Dahl,  claim  lawful  possession  and 
title  to  the  automobile  as  innocent 
purchasers  for  value.  Trial  in  the 
superior  court  for  King  county,  sit- 
ting without  a  jury,  resulted  in  find- 
ings and  judgment  in  favor  of  the 
plaintiff,  from  which  the  defendants 
have  appealed  to  this  court. 

On  September  17,  1917,  Grant- 
Coffin-Campbell  Company,  then  be- 
ing the  owner  and  in  possession  of 
the  automobile,  entered  into  a  con- 
ditional sale  contract  with  A.  L. 
Skonnord,  looking  to  the  transfer  of 
the  title  to  the  automobile  to  Skon- 
nord, which  contract,  in  so  far  as 
we  need  notice  its  terms,  reads  as 
follows : 

Know  all  men  by  these  presents, 
that  Grant-Coffin-Campbell  Com- 
pany, a  corporation,  of  Seattle, 
Washington,  the  vendor,  on  the  17th 
day  of  September,  1917,  delivered  to 
A.  L.  Skonnord,  residing  at  Seattle, 
in  King  county,  state  of  Washing- 
ton, the  vendee,  personal  property, 
described  as:  One  Grant  six  model 
K  touring  car  No.  23,494  engine  No. 
1813  with  full  equipment  thereon, 
under  contract  of  conditional  sale 
on  these  terms  and  conditions  at  the 
price  of  $887.50.    .    .    . 

Said  property  is  and  shall  remain 
the  absolute  property  of  the  vendor, 
or  its  assigns,  until  the  full  payment 
of  the  purchase  price  or  of  any  judg- 
ment therefor.    .    .    . 

The  vendee  has  paid  to  the  vendor 
on  account  of  the  purchase  price  the 
sum  of  $297.50  and  the  balance,  to 
wit,  $600,  is  evidenced  by  the  follow- 
ing promissory  note,  which  is  ac- 
cepted as  additional  evidence  of  in- 
debtedness and  not  as  payment, 
viz. : 
Seattle,  Washington,  Sept.  17,  1917. 

For  value  received  I  promise  to 
pay  to  Grant-Coffin-Campbell  Com- 
pany or  order,  $600,  in  gold  coin  of 
the  United  States  of  America,  with 
interest  thereon  in  like  gold  coin  at 
the  rate  of  8  per  cent  per  annum 
from  date  until  paid,  payable  in 
twelve  instalments  of  not  less  than 
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$50  in  any  one  payment,  together 
with  the  full  amount  of  interest  due 
on  this  note  at  the  time  of  payment 
of  each  instalment.  The  first  pay- 
ment to  be  made  on  the  17th  day  of 
October,  1917,  and  a  like  payment 
on  the  17th  day  of  each  month  there- 
after, until  the  whole  sum,  princi- 
pal and  interest,  has  been  paid,  if 
any  of  said  instalments  are  not  so 
paid,  the  whole  sum  of  both  princi- 
pal and  interest  to  become  imme- 
diately due  and  collectable  at  the 
option  of  the  holder  hereof.  •  .  . 
A.  L.  Skonnord.  .  •  . 
The  vendor  may  at  any  time  sell 
or  assign  its  interest  in  the  prop- 
erty, including  said  note  and  insur- 
ance, to  any  person,  and  such  trans- 
feree shall  have  the  same  rights 
hereunder  as  the  vendor. 

Time  is  of  the  essence  of  this 
contract.  If  the  vendee  shall  make 
default  in  the  payment  of  said  note, 
or  any  instalment  thereof,  principal 
or  interest,  as  and  when  the  same 
shall  become  due,  ...  or  sell  or 
attempt  to  sell,  or  encumber,  said 
property,  ...  it  shall  be  optional 
with  the  vendor  to  (1)  declare  this 
contract  forfeited  and  determined, 
and  take  possession  of  said  property 
with  or  without  process  of  law,  and 
retain  all  sums  paid  by  the  vendee, 
as  and  for  rent,  for  the  use  of  said 
property;  or  (2)  to  declare  the 
whole  unpaid  sum  of  said  note,  with 
interest  immediately  due  and  col- 
lectable. .  .  . 
•  Grant-Coffin-Campbell  Company, 
by  Edw.  P.  Campbell,  Pres., 

Vendor. 
A.  L.  Skonnord,  Vendee. 

On  the  date  of  the  execution  of 
the  conditional  sale  contract  the 
rights  of  Grant-Coffin-Campbell 
Company  thereunder  were  duly  as- 
signed by  it  to  respondent  bank  by 
indorsement  on  the  back  thereof,  as 
follows  : 

For  value  received  I  hereby  sell, 
assign,  and  transfer  to  State  Bank 
of  Black  Diamond  all  my  right,  title, 
and  interest  in  and  to  the  within 
note  and  memorandum  of  condition- 
al bill  of  sale,  and  I  hereby  guaran- 
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tee  the  payment  and  fulfilment  of 

the  within  contract  at  the  time  and 

in  the  manner  therein  stated.    .    •    • 

Grant-Coffin-Campbell  Co., 

by  Edw.  P.  Campbell,  Pres. 

This  assignment  was  made  in  con- 
summation of  an  outright  sale  to  the 
bank  of  all  the  rights  of  Grant- 
Coffin-Campbell  Company  under  the 
contract,  and  not  as  collateral  or  se- 
<jurity.  Thereafter,  on  the  day  fol- 
lowing, the  conditional  sale  contract 
with  the  assignment  so  indorsed 
thereon,  was  filed  in  the  office  of  the 
auditor  of  King  county,  as  it  is 
t^laimed,  in  pursuance  of  the  pro- 
visions of  §§  3670,  3671,  Rem.  Code. 
A  few  days  after,  October  17,  1917, 
the  date  on  which  the  first  deferred 
instalment  of  the  purchase  price  un- 
der the  conditional  sale  contract  be- 
came due,  Skonnord,  being  unable 
or  unwilling  to  pay  any  portion  of 
the  balance  of  the  purchase  price, 
returned  the  automobile  to  Grant- 
Coffin-Campbell  Company.  There- 
after, on  October  25,  1917,  appel^ 
lants,  Johnson  and  Dahl,  entered 
into  a  contract  with  Grant-Coffin- 
Campbell  Company  for  the  purchase 
of  a  second-hand  automobile  of  the 
same  general  description  as  that  de- 
scribed in  the  conditional  sale  con- 
tract, although  not  specifically  de- 
scribing that  automobile,  for  an 
agreed  price  of  $600,  pasdng  $20 
down  thereon.  On  the  following 
day  Edward  P.  Campbell,  of  Grant-. 
Coffin-Campbell  Company,  delivered 
the  automobile  mentioned  in  the 
conditional  sale  contract,  and  which 
had  been  returned  to  Grant-Coffin- 
Campbell  Company,  evidently  in 
compliance  with  the  contract  made 
between  that  company  and  Johnson 
and  Dahl  the  day  previous,  execut- 
ing a  bill  of  sale  therefor  to  Johnson 
and  Dahl,  in  the  name  of  ''Campbell 
Motor  Car  Company,  by  Edward  P. 
<3ampbell.  President."  Johnson  and 
Dahl  then  paid  to  Campbell  the  bal- 
ance of  the  $600  agreed  purchase 
price.  It  appears  that  there  was  no 
such  corporation  or  concern  as  the 
"Campbell  Motor  Car  Company." 
On  about  November  1,  1917,  Mr. 
Karr,  attorney  for  the  bank,  called 


Campbell's  attention  to  the  fact  that 
Skonnord  had  failed  to  pay  the  $50 
instalment  falling  due  under  the 
conditional  sale  contract  on  October 
17,  1917.  Thereupon  Campbell  in- 
formed Karr  that  he,  Campbell,  had 
promised  Skonnord  that  he  would 
take  care  of  the  payment  for  Skon- 
nord. Whereupon  Campbell  then 
paid  to  Karr,  for  respondent,  the 
sum  of  $106,  being  the  instalments 
and  interest  falling  due  October  17 
and  November  17,  1917.  There- 
after, about  December  1,  1917,  the 
officers  of  the  bank  learned  for 
the  first  time  that  the  automobile 
had  been  returned  by  Skonnord 
to  Grant-Coffin-Campbell  Company, 
and  that  Campbell  had  assumed  to 
sell  and  dispose  of  it  to  someone. 
As  soon  thereafter  as  the  officers  of 
the  bank  were  able  to  discover  that. 
Johnson  and  Dahl  were  the  persons 
to  whom  Campbell  had  assumed  to 
sell  and  deliver  the  automobile, 
they  immediately  notified  Johnson 
and  Dahl  that  the  bank  was  the 
owner  of  the  automobile  under 
the  conditional  sale  contract  and  the 
assignment  thereof,  and  demanded 
possession  of  the  automobile  from 
them.  They  refused  to  deliver  pos- 
session of  the  automobile  to  the 
bank,  and  also  refused  to  pay  the* 
instalment  maturing  December  17, 
1917,  then  past  due,  under  the  pro- 
visions of  the  conditional  sale  con- 
tract. Thereafter,  on  December  19, 
1917,  this  action  was  commenced  by 
the  bank,  seeking  recovery  of 
the  automobile.  Upon  the  filing  of 
the  conditional  sale  contract  in  the 
office  of  the  county  auditor  of  King 
county  it  was  duly  indexed,  both 
direct  and  inverted,  as  to  grantor 
and  grantee,  that  is,  as  to  Grant- 
Coffin-Campbell  Company  and 
Skonnord,  and  in  connection  there- 
with, at  each  of  the  two  places  so 
indexed,  a  notation  was  made  in  red 
ink  as  follows:  ''Assigned  to  the 
State  Bank  of  Black  Diamond." 
The  facts  so  far  related  by  us  are 
either  admitted  or  appear  in  the 
record  uncontroverted.  The  triaj 
court  found,  however,  touching  the 
question  of  the  knowledge  of  John- 
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son  and  Dahl  of  the  bank's  claim  of 
title  to  the  automobile,  as  follows: 
"That  the  defendants  herein,  and 
each  of  them,  prior  to  taking  pos- 
session of  said  automobile  or  pay- 
ing any  money  therefor,  either  laiew 
or  could  by  the  exercise  of  reasona- 
ble diligence  have  known  that  the 
plaintiff  herein  was  the  owner  of 
said  automobile  under  and  by  virtue 
of  the  said  memorandum  of  condi- 
tional sale,  and  that  they  were  not 
bona  fide  purchasers  thereof  with- 
out notice." 

It  is  first  contended  by  appellants, 
Johnson  and  Dahl,  ttiat  respondent 
bank  did  not  acquire  the  legal  title 
to  the  automobile  by  the  assignment 
of  the  interest  of  Grant-Coffin- 
Campbell  Company  in  the  note  and 
conditional  sale  contract,  and  that 
the  assignment  became,  in  effect,  an 
election  on  the  part  of  both  parties 
thereto  to  vest  title  to  the  automo- 
bile in  Skonnord,  and  thereafter,  to 
look  to  him  only  as  a  debtor,  owing 
the  balance  of  the  purchase  price 
therefor.  It  seems  plain  that,  since 
the  legal  title  to  the  automobile  re- 
mained in  Grant-Coffin-Campbell 
Company  by  the  express  terms  of 
the  conditional  sale  contract,  there 
was  no  legal  impediment  to  that 
company  transferring  its  title  to  the 
automobile  to  the  bank,  of  course, 
subject  to  Skonnord's  right  to  per- 
fect his  title  by  the  payment  of  the 
balance  due  upon  the  purchase 
price,  as  against  the  bank  as  well  as 
against  Grant-Coffin-Campbell  Com- 
pany. So  it  becomes  a  question  of 
the  intention  of  Grant-Coffin-Camp- 
bell Company  and  the  bank,  to  be 
gathered  from  the  terms  of  the  as- 
signment. We  have  seen  that  the 
assignment  transferred  to  the  bank 
all  "right,  title,  and  interest''  of 
Grant-Coffin-Campbell  Company  "in 
and  to  the  within  note  and  memo- 
randum of  conditional  bill  of  sale." 
Now,  that  company  possessed  under 
the  conditioned  sale  contract  two 
cdtemative  rights:  (1)  The  right 
to  retake  the  automobile  upon  the 
failure  of  Skonnord  to  comply  with 
the  terms  of  the  conditional  sale 
contract;  and  (2)  the  right  to  look 
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to  Skonnord  as  a  debtor  owing  the 
balance  of  the  purchase  price.  We 
are  quite  unable  to  view  the  lan- 
guage of  this  assignment  other  than 
as  evidencing  an  intent  on  the  part 
of  both  Grant-Coffin-Campbell  Com- 
pany and  the  bank  to  transfer  to  the 
bank  both  of  these  alternative 
rights,     either     of 

which        the        bank    co'nd%on:i"..le 

could  elect  to  claim,  eSSit*^*"" 
as  Grant-Coffin- 
Campbell  Company  could  have  done 
had  no  assignment  been  made.  It 
is  true  the  assignment  guaranteed 
"the  payment  and  fulfilment  of  the 
within  contract,"  but  these  words, 
as  we  view  them,  had  no  other  effect 
than  to  render  Grant-Coffin-Camp- 
bell Company  liable  as  a  guarantor, 
not  only  for  the  payment  of  the  bal- 
ance due  upon  the  purchase  price, 
should  the  bank  elect  to  seek  recov- 
ery of  such  balance  as  a  debt,  but 
also  as  a  guarantor  of  the  return  of 
the  automobile,  should  the  bank 
elect  to  claim  that  right  upon  the 
failure  of  Skonnord  to  pay  the  bal- 
ance of  the  purchase  price. 

Counsel  rely  principally  upon  our 
decisions  in  Winton  Motorcar  Co.  v. 
Broadway  Automobile  Co.  65  Wash. 
650,  37  L.R.A.(N.S.)  71,  118  Pac. 
817,  in  support  of  their  contention 
that  there  was,  by  the  assignment, 
an  election  on  the  part  of  both  par- 
ties thereto  to  look  to  Skonnord  as 
a  debtor  only  and  to  vest  title  to  the 
automobile  in  him.  In  that  case, 
however,  there  was  involved  an  as- 
signment, by  indorsement,  of  a  sim- 
ple promissory  note  given  by  the 
vendee  to  the  vendor  to  evidence  the 
purchase  price  of  a  conditional  sale 
contract.  The  note  was  an  entirely 
separate  instrument  from  the  con- 
tract of  sale.  It  did  not,  upon  its 
face,  make  any  reference  to  the  con- 
tract, nor  did  the  contract  make  any 
reference  to  the  note.  The  trans- 
fer of  the  note  was  only  a  transfer 
of  the  right  to  look  to  the  vendee 
as  a  debtor.  This,  we  held,  consti- 
tuted an  election  to  vest  title  to  the 
property  in  the  vendee,  and\  (there- 
after to  look  to  him  only  as  a  debt- 
or.    Had  the  note  and  conditional 
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sale  contract  there  involved  been 
embodied  in  one  instrument,  and  all 
the  rights  thereunder  assigned  as 
in  this  case,  we  think  the  conclusion 
reached  in  that  case  would  have 
been  different.  In  Barbour  v. 
Hodge,  99  Wash.  578,  583,  170  Pac. 
115,  observations  were  made  in  har- 
mony with  this  view,  though  the 
question  was  but  very  briefly 
noticed  therein.  In  the  following 
decisions,  each  involving  the  assign- 
ment of  a  promissory  note,  and  con- 
ditional sale  contract  embodied  in 
one  writing,  similar  to  the  one  here 
involved,  it  was  held  that  the  assign- 
ment of  such  note  and  contract  and 
of  the  interest  of  the  assignor  there- 
under, though  the  assignment  did 
not  in  terms  refer  to  the  property, 
effected  a  transfer  of  the  reserved 
legal  title  to  the  assignee.  Myers  v. 
Yaple,  60  Mich.  339,  27  N.  W.  536 ; 
Barton  v.  Groseclose,  11  Idaho,  227, 
81  Pac.  623;  Lazarovitch  v.  Tatil- 
bum,  103  Me.  285,  69  Atl.  275; 
Bank  of  Little  Rock  v.  Collins,  66 
Ark.  240,  50  S.  W.  694.  We  are 
quite  convinced  that  the  assignment 
by  Grant-CoflUn-Campbell  Company 
of  all  its  "title  and  interest  in  and 
to"  the  note  and  conditional  sale 
contract  vested  the  reserved  title  to 
the  automobile  in  the  bank. 

It  is  further  contended  by  counsel 
for  Johnson  and  Dahl  that  they  are, 
in  any  event,  innocent  purchasers  of 
the  automobile  for  value,  from  one 
having  possession  and  apparent  title 
thereto,  and  that  they  should  now 
be  protected  as  against  the  claim  of 
the  bank.  It  is  argued  that  the  fil- 
ing of  the  conditional  sale  contract 
and  assignment  indorsed  thereon  in 
the  auditor's  office  did  not  give  to 
Johnson  and  Dahl  any  constructive 
notice  of  the  bank's  title  to  the  auto- 
mobile, nor  even  of  the  title  of 
Grant-Coffin-Campbell  Company 
prior  to  the  execution  of  the  assign- 
ment, and  also  that  they  had  no  ac- 
tual knowledge  of  any  facts  putting 
them  upon  inquiry  or  requiring 
them  to  take  notice  of  the  bank's 
title  to  the  automobile,  nor  the  claim 
of  title  of  anyone  thereto  other  than 
Grant-Coffin-Campbell       Company, 


the  Campbell  Motorcar  Company, 
or  Edward  P.  Campbell,  from  one 
or  the  other  of  whom  it  may  be  said 
they  purchased  the  automobile.  It 
may  well  be  argued  that  Johnson 
and  Dahl  had  no  constructive  notice 
under  the  filing  and  recording  pro- 
visions of  our  conditional  sale  con- 
tract statute  (§§  3670,  3671,  Rem. 
Code),  since  that  statute  makes  no 
provision  for  the  filing,  recording, 
or  indexing  of  assignments  of  this 
nature,  and  it  is  not  claimed  that 
the  assignment  was  recorded  or  in- 
dexed as  a  bill  of  sale  under  §  5291, 
Rem.  Code.  It  may  also  well  be 
argued  that  since  neither  Grant- 
Coffin-Campbell  Company,  Camp- 
bell Motorcar  Company,  nor  Ed- 
ward P.  Campbell  were  holding  the 
automobile  as  a  vendee  under  a  con- 
ditional sale  contract,  there  was  no 
occasion  for  Johnson  and  Dahl  to 
look  to  the  files  or  indexes  of  con- 
ditional sale  contracts  to  learn  what 
interest  of  that  nature  might  be 
claimed  by  either  of  those  parties. 
Our  decisions  in  Howard  v.  Shaw, 
10  Wash.  151,  38  Pac.  746;  Fischer 
V.  Woodruff,  25  Wash.  67,  87  Am. 
St.  Rep.  742,  64  Pac.  923 ;  and  Dial 
V.  Inland  Logging  Co.  52  Wash.  81, 
100  Pac.  157,  might  be  cited  in  sup- 
port of  such  argument.  However, 
we  shall  assume,  rather  than  here 
decide,  that  Johnson  and  Dahl  had 
no  constructive  notice,  under  the 
recording  provisions  of  our  condi- 
tional sale  contract  statutes,  of  any 
claim  of  title  on  the  part  of  the 
bank. 

The  finding  of  the  trial  court 
above  quoted  that  Johnson  and  Dahl 
knew,  or  could  by  the  exercise  of 
reasonable  diligence  have  knowm, 
of  the  bank's  claim  of  title  when 
they  purchased  the  automobile, 
which  finding,  we  assume,  relates  to 
notice  apart  from  constructive  no- 
tice under  the  recording  provisions 
of  the  statute,  is  challenged  by  coun- 
sel for  Johnson  and  Dahl  as  not  be- 
ing supported  by  the  evidence.  A 
review  of  the  evidence  leaves  us  in 
considerable  cioubt  as  to  the  correct- 
ness of  this  finding.  However,  let 
us  concede  that  Johnson  and  Dahl 
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had  no  such  knowledge  as  would  put 
them  upon  inquiry,  leading  to  their 
discovering  the  bank's  claim  of  title, 
in  what  position  do  we  find  them? 
Simply    this,   they   purchased   the 

automobile  froni 
JiSSi^ipSr."''*'"  one  who  had  no  title 
Siwn/nTtitre!    whatevcr     therein. 

They  acquired  no 
more  title  or  interest  in  the  auto- 
mobile when  they  purchased  it  from 
Grant-Coffin-Campbell  Company, 
Campbell  Motorcar  Company,  or 
Edward  P.  Campbell  than  as  if  they 
had  purchased  it  from  one  who  had 
stolen  it,  in  which  event,  of  course, 
they  would  have  acquired  no  title 
whatever  as  against  the  real  owner. 

Some  contention  is  made  rested 
upon  the  fact  that  Grant-Coffin- 
Campbell  Company  was  a  corpora- 
tion engaged  generally  in  the  sale 
of  automobiles,  and  that  the  auto- 
mobile was  purchased  by  Johnson 
and  Dahl  at  its  place  of  business,  it 
being  then  in  possession  and  the  ap- 
parent owner  of  the  automobile.  It 
is  true  that  possession  of  personal 
property  is  some  evidence  of  title 
thereto  by  the  one  in  possession  of 
it,  but  in  order  to  sustain  Johnson 
and  Dahl's  claim  of  title  in  this  case 
it  would  be  necessary  to  go  to  the 
extent  of  invoking  in  their  favor 
the  doctrine  that  a  sale  in  market 
overt  vests  good  title  in  the  vendee 
though  the  vendor  had  no  title,  ap- 
plicable under  certain  conditions  in 
England,  but  not  recognized  as  the 
law  in  this  country.  35  Cyc.  358 ;  2 
Bouvier,  Law  Diet.  Rawle's  3d  Rev. 
2095.  If  the  vendor  has  no  title,  the 
vendee  acquires  none,  unless  the  one 
having  title  has,  by  act  or  neglect, 
estopped  himself  from  disputing  the 
vendee's  claim  of  title  so  acquired. 
It  seems  plain  there  is  no  such 
estoppel  here. 

Some  contention  is  made  in  behalf 
of  Johnson  and  Dahl,  rested  upon 
the  theory  that  Skonnord  returned 
the  automobile  to  Grant-Coffin- 
Campbell  Company  in  satisfaction 
of  all  claims  against  him  under  the 
conditional  sale  contract,  resulting 
in  the  title  to  the  automobile  re- 
maining in  that  company  by  agree- 
3  A.L.R.— 16. 
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ment  between  it  and  him  at  a  time 
when  he  had  no  notice  that  the 
rights  of  Grant-Coffin-Campbell 
Company  under  the  conditional  sale 
contract  had  been  assigned  to  the 
bank.  The  record  convinces  us  that 
when  Skonnord  returned  the  auto- 
mobile to  Grant-Coffin-Canlpbell 
Company  he  was  advised  that  the 
note  and  conditional  sale  contract 
had  been  assigned  by  that  company 
to  the  bank.  One  of  the  express 
terms  of  the  conditional  sale  con- 
tract is  that  "the  vendor  may  at  any 
time  sell  or  assign  its  interest  in  the 
property  ...  to  any  person, 
and  such  transferee  shall  have  the 
same  rights  hereunder  as  the  ven- 
dor." 

This  plainly  suggested  the  possi- 
bility of  an  assignment,  and  the 
evijJence  in  the  record  tends  strong- 
ly to  show  that  when  the  automobile 
was  returned  by  Skonnord,  Camp- 
bell then  promised  him  to.  pay  the 
balance  due  upon  the  contract  to  the 
bank  to  the  end  that  he,  Skonnord, 
might  be  relieved  from  further  obli- 
gation under  the  contract.  But 
even  if  the  facts  were  as  claimed  by 
counsel  for  Johnson  and  Dahl  touch- 
ing the  question  of  Skonnord's  want 
of  notice  of  the  assignment,  the  fact 
still  remains  that  neither  Grant- 
Coffin-Campbell  Company,  Camp- 
bell Motorcar  Company,  nor  Ed- 
ward P.  Campbell  had  any  right, 
title,  or  interest  whatever  in  the 
automobile  at  the  time  one  or  the 

other    of    them     as-    sale-martet 
SUmed    to    sell    it    to    overt— rigrlit  of 

Johnson  and  Dahl.  «^^'«"**-*'- 
Whatever  view  may  be  taken  of  any 
branch  of  this  case,  other  than  of 
the  question  of  the  bank  acquiring 
title  to  the  automobile  by  assign- 
ment of  the  conditional  sale  con- 
tract, there  remains  the  fact  that 
Johnson  and  Dahl's  vendor  had  no 
title  to  convey,  and  the  want  of 
estoppel  preventing  the  bank  from 
asserting  its  title  to  the  automobile^ 
the  judgment  is  affirmed. 

Main,  Ch.  J.,  and  Mount,  Fuller- 
ton,  and  Holcomb,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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Rii^tt  as  between  the  assignee  of  a  concUtional  ▼endor  and  one  who  deak 

with  the  latter  after  the  return  of  the  property. 


The  reported  case  (State  Bank  v. 
Johnson,  ante,  235)  is  the  only  case 
found  passing  upon  the  rights  of  the 
assignee  of  the  conditional  vendor 
and  a  subsequent  purchaser  of  the 
property  from  him,  after  it  has  been 
returned  by  the  original  vendee.  This 
case  applies  the  general  rule  that  an 
assignment  of  a  conditional  sale  note 
or  contract  carries  with  it  the  right 
to  the  property,  and  that  hence,  where 
the  property  is  subsequently  returned 
to  the  vendor,  he  acquires  no  title 
thereto.  Hence,  a  subsequent  sale  by 
him  does  not  vest  the  purchaser  with 
title  to  the  property  as  against  the 
assignee  of  the  original  contract. 

A  case  of  interest  in  this  connection 
is  Wayne  v.  Sherwood  (1853)  14  Barb. 
(N.  Y.)  633.  In  that  case  a  boat  was 
sold  with  a  reservation  of  title  until 


notes  given  for  the  purchase  price 
were  paid.  The  purchaser  resold  to 
another  person  upon  the  express  con- 
dition that  the  latter  should  pay  the 
notes;  and  he  in  turn  sold  the  boat 
and  warranted  the  title.  The  latest 
purchaser  paid  the  notes  and  then 
sought  to  hold  the  original  purchaser 
for  the  amount  thereof.  It  is  held 
that  in  equity  the  boat  was  the  fund 
for  the  payment  of  the  notes,  and  that 
the  plaintiff  was  the  assignee  of  the 
original  seller  and  the  second  pur- 
chaser, and  hence  he  was  invested 
with  the  rights  and  subject  to  the  re- 
sponsibilities of  each  as  to  the  original 
purchaser,  and  that  while  he  held  the 
boat,  the  notes  must  be  regarded  as 
satisfied,  and  he  could  not  recover 
thereon.  A.  G.  S. 


H.  W.  PEARSON,  Appt., 

v. 

DUNCAN  &  SONS. 

Alabama  Supreme  Court  —  December  21,  1916, 
(—  Ala.  — ,  73  So.  406.) 

Contract  —  to  refrain  from  business  —  validity. 

1.  A  contract  by  one  for  a  specified  sum,  to  discontinue  his  business  in 
a  certain  city  and  not  to  re-engage  in  it,  so  long  as  the  other  contracting 
party  maintains  its  plant,  is  void  as  in  general  restraint  of  trade,  although 
by  separate  contract  the  latter  purchases  the  implements  which  the  former 
used  in  the  business. 

[See  note  on  this  question  beginning  on  page  250.] 


—  general  rule. 

2.  A  contract  in  general  restraint 
of  trade  is  void  as  against  public 
policy,  but  a  contract  in  partial  reason- 
able restraint  of  trade  will  be  sus- 
tained and  enforced  where  its  re- 
straint is  directed  to  the  protection 
and  effectuation  of  a  sale  of  a  busi- 
ness by  him  who  has  engaged  to  re- 
frain from  competition. 

[See  6  R.  C.  L.  785  et  seq.] 


Assignment  —  void  c<mtract  —  effect. 

3.  Assignment  of  a  void  contract  in 
restraint  of  trade  confers  no  rights 
which  can  be  enforced  in  equity. 

[See  2  R.  0.  L.  600.] 

Injunction  —  bill  without  equity. 

4.  A  bill  without  equity  will  not 
support  an  injunction  of  any  charac- 
ter under  any  circumstances. 

[See  14  R.  C.  L.  332.] 
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Mnnkipal  coiporation  —  powers. 

5.  A  municipal  corporation  can  ex- 
ercise only  powers  expressly  granted, 
necessarily  implied  in  or  incident  to 
powers  expressly  granted,  and  those 
indispensably  necessary  to  the  ac- 
complishment of  the  objects  and  pur- 
poses of  the  municipalily. 

[See  19  R.  C.  L.  768.] 

—  discretionary'  power. 

6.  Authority  conferred  upon  a  mu- 
nicipality to  do  all  things  that  in 
discretion  of  the  governmental  author- 
ity may  seem  necessary  for  the  good 
order  and  welfare  of  the  municipality 
grants  only  the  right  to  exercise  a 
discretion  within  the  scope  of  the 
authority  conferred. 

[See  19  R.  C.  L.  770.] 

Estoppel  —  to  question  authority  of 
municipality. 

7.  Everyone  who  has  received  the 


benefit  of  a  contract  with  a  municipal- 
ity is  not  estopped  to  set  up  the  want 
of  corporate  authority  to  make  such 
contract. 

[See  19  R.  C.  L.  1062.] 

Assignment  —  of  ultra  vires  contract 
—  effect. 

8.  One  to  whom  a  municipal  cor- 
poration has  assigned  an  ultra  vires 
contract  made  by  it  acquires  no  right 
to  enforce  it. 

[See  2  R.  C.  L.  601 ;  19  R.  C.  L.  1062.] 

Municipal   corporation   —  power   to 
contract. 

9.  Power  to  contract  for  the  aban- 
donment of  a  particular  business 
within  its  limits,  is  not  conferred  upon 
a  municipality  by  charter  authority  to 
do  all  things  that  may  be  necessary 
for  the  good  order  and  welfare  of  the 
municipality. 

[See  19  R.  C.  L.  771,  788.] 


Appeal  by  defendant  from  an  order  of  the  Chancery  Court  for  Talla- 
poosa Coun^  granting  an  injunction  in  a  suit  to  enforce  specific  per- 
formance of  a  contract  not  to  sell  ice.    Reversed. 


The  facts  are  stated  in  the  opinion 

Messrs.  N.  D.  Denson  &  Sons,  for 
appellant : 

If  the  bill  is  without  equity,  accord- 
ing to  the  well-established  rule  in  such 
cases,  the  granting  of  the  injunction 
is  reversible  error. 

McHan  v.  McMurry,  173  Ala.  182, 
65  So.  798. 

There  is  no  power  given  to  the  city 
to  purchase  and  own  an  ice  plant; 
and  certainly  no  power  given  it  to 
operate  such  a  plant  in  the  manufac- 
ture of  ice,  nor  is  there  any  power 
given  it  to  engage  in  the  business  of 
selling  ice. 

Cleveland  School  Furniture  Co.  v. 
Greenville,  146  Ala.  559,  41  So.  862; 
New  Decatur  v.  Berry,  90  Ala.  432, 
24  Am.  St.  Rep.  827,  7  So.  838 ;  1  Dill. 
Mun.  Corp.  §  89. 

The  contract  is  ultra  vires  and  can- 
not be  enforced,  nor  can  it  afford 
foundation  for  any  action  in  equity 
or  action  at  law. 

Simmons  v.  Troy  Iron  Works,  92 
Ala.  427,  9  So.  160;  1  Elliott,  Contr. 
§§  614,  909;  Atty.  Gen.  v.  Detroit,  150 
Mich.  310,  121  Am.  St.  Rep.  625,  113 
N.  W.  1107;  Donable  v.  Harrisonburg 
(Switzer  v.  Harrisonburg)  104  Va. 
633,  2  L.R.A.(N.S.)  910,  113  Am.  St. 
Rep.  1056,  52  S.  E.  174,  7  Ann.  Cas. 
519;  Keen  v.  Waycross,  101  Ga.  588, 
29  S.  E.  42. 


of  the  court. 

Respondent  is  not  estopped  from 
setting  up  the  invalidity  of  the  con- 
tract by  reason  of  the  fact  that  he  is 
a  party  to  it. 

Cleveland  School  Furniture  Co.  v. 
Greenville,  146  Ala.  559,  41  So.  862; 
United  States  Fidelity  &  G.  Co.  v.  Dot- 
han,  174  Ala.  480,  56  So.  953 ;  Flowers 
V.  W.  T.  Smith  Lumber  Co.  157  Ala. 
505,  47  So.  1022 ;  Chambers  v.  Falkner, 
65  Ala.  448;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  139  U.  S. 
24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478. 

Messrs.  Bulger  &  Rylance,  for  ap- 
pellees : 

The  town  of  Alexander  City  had  the 
right  to  make  the  contract  with  re- 
spondent Pearson,  and  the  same  is  not 
ultra  vires. 

The  transaction  between  Alexander 
City  and  the  respondent  Pearson  is 
not  in  restraint  of  trade. 

Harris  v.  Theus,  149  Ala.  133,  10 
L.R.A.(N.S.)  204,  123  Am.  St.  Rep. 
17,  43  So.  131 ;  Moore  &  H.  Hardware 
Co.  V.  Towers  Hardware  Co.  87  Ala. 
206,  13  Am.  St.  Rep.  23,  6  So.  41; 
McCurry  v.  Gibson,  108  Ala.  451,  54 
Am.  St.  Rep.  177,  18  So.  806. 

The  allegations  of  the  bill  show  that 
permanent  injury  will  result  and 
pecuniary  compensation  is  inadequate, 
therefore  a  court  of  equity  will  inter- 
fere by  injunction. 
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Hooper  v.  Dora  Coal  Min.  Co.  95 
Ala.  239,  10  So.  652;  Hamilton  v. 
Brent  Lumber  Co.  127  Ala.  78,  28  So. 
698;  Dixie  Grain  Co.  v.  Quinn,  181  Ala. 
208,  61  So.  886;  Webster  v.  Debarde- 
laben,  147  Ala.  280,  41  So.  831 ;  Jones 
V.  Peebles,  133  Ala.  299,  32  So.  60. 

McClellan,  J.,  delivered  the  opin- 
ion of  the  court : 

A  contract  in  general  restraint  of 
trade  is  against  public  policy,  is 
void,  and  unenforceable ;  but  a  con- 
tract in  partial,  reasonable  restraint 
of  trade  will  be  sustained  and  en- 
forced where  its  re- 
S?:rra?*rnie.        straint   is    directed 

to  the  protection 
and  effectuation  of  a  sale  of  a  busi- 
ness by  him  who  has  engaged  to  re- 
frain from  competition.  Tusca- 
loosa Ice  Mfg.  Co.  V.  Williams,  127 
Ala.  110,  50  L.R.A.  175,  85  Am. 
St.  Rep.  125,  28  So.  669 ;  Harris  v. 
Theus,  149  Ala.  133,  10  L.R.A. 
(N.S.)  204,  123  Am.  St.  Rep.  17,  43 
So.  131;  Smith  v.  Webb,  176  Ala. 
596,  40  L.R.A.(N.S.)  1191,  58  So. 
913. 

The  appellees  would  avail  of  the 
rights  they  assert  against  the  ap- 
pellant through  a  lease  of  an  ice 
plant  from  the  town  of  Alexander 
City,  in  connection  with  which  they 
claim  to  have  succeeded  by  assign- 
ment to  them  of  the  contract  to  be 
quoted.  This  contract,  which  was 
executed  by  the  appellant  and  the 
town  of  Alexander  City,  is  as  fol- 
lows: 

For  and  in  consideration  of  $100 
to  me  in  hand  paid  by  the  town  of 
Alexander  City,  I  agree  to  discon- 
tinue my  ice  business  in  Alexander 
City  and  adjacent  territory  for  a 
period  of  five  years  or  so  long  as  the 
present  plant  is  operated  by  the 
town  or  an  individual  as  home  plant. 
I  also  agree  not  to  associate  myself 
in  any  way  with  another  individual, 
firm,  or  corporation  for  the  purpose 
of  handling  ice  in  Alexander  City  or 
adjacent  territory  for  the  period  as 
above  stated  or  as  long  as  the  plant 
is  operated  as  a  home  plant,  either 
by  the  town  or  an  individual. 

This  contract  is  to  be  void  should 
the  town  grant  license  to  any  other 


than  parties  operating  the  above- 
mentioned  plant. 

It  is  further  agreed  and  under- 
stood that  the  signers  of  this  con- 
tract and  agreement  are  to  abide  by 
all  the  conditions  herein  set  out. 

It  is  further  agreed  that  H.  W. 
Pearson  is  to  have  five  days  to  dis- 
pose of  what  ice  he  has  on  hand  and 
no  other. 

This  bill  prays  the  specific  per- 
formance of  that  contract,  and  that 
alone,  through  the  permanent  in- 
junction of  appellant  to  engage  in 
the  ice  business  in  Alexander  City 
and  adjacent  territory  for  the  time 
specified  in  the  writing.  It  is  clear 
that  the  quoted  instrument's  whole 
effect,  so  far  as  obligations  assumed 
by  appellant  were  or  are  concerned, 
was  that  appellant  should  discon- 
tinue his  ice  business  in  that 
territory,  and  refrain  from  en- 
gaging therein,  directly  or  indi- 
rectly, for  the  time  stipulated  in 
the  instrument.  In  this  writing 
there  is  no  provision  for  or  about 
the  purchase  or  sale  of  appel- 
lant's ice  business  or  of  any  stock 
or  instrumentalities  pertaining  to 
his  ice  business.  It  necessarily 
results  that  the  application  of 
the  principle  stated  to  the  obliga- 
tion set  forth  in  the  instrument 
above  requires  the  conclusion  that 

the  contract  is  void  .^^  refrain 
and  unenforceable,  trom  bnnineas— 
because  it  is  an  ^•"•***'- 
effort  to  impose  a  general  restraint 
to  engage  in  a  certain  business  in 
a  certain  territory.  In  paragraph  & 
of  the  bill  it  is  alleged :  "Your  ora- 
tors would  further  state,  charge, 
and  aver  that  after  the  town  of 
Alexander  City  had  leased  the  ice 
plant  as  above  set  out  it  did  on,  to 
wit,  the  2d  day  of  September,  1915, 
for  and  in  consideration  of  $100  in 
cash  paid  to  the  respondent,  H.  W. 
Pearson,  procure  an  agreement  from 
the  said  H.  W.  Pearson  whereby  he 
agreed  to  discontinue  his  ice  busi- 
ness in  the  town  of  Alexander  City 
and  adjacent  territory  for  a  period 
of  five  years,  or  so  long  as  the  ice 
plant  located  at  Alexander  City  was 
operated  by  the  town  of  Alexander 
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City  or  an  individual  as  a  home 
plant,  a  copy  of  which  said  contract 
and  agreement  is  hereto  attached 
and  marked  'Exhibit  B/  and  made 
a  part  of  this  bill  as  if  written  here- 
in with  leave  of  reference  thereto. 
Your  orators  would  further  show 
that,  at  the  time  this  said  contract 
was  entered  into  between  the  town 
of  Alexander  City  and  the  said  H. 
W.  Pearson,  the  town  of  Alexander 
City  also  bought  from  said  Pearson 
all  of  his  ice  tools  and  things  neces- 
sary for  the  handling  of  the  ice  busi- 
ness and  paid  him  a  valuable  con- 
sideration for  the  same,  and  the  said 
H.  W.  Pearson  agreed  in  said  con- 
tract that  he  would  not  enter  into 
the  ice  business  in  the  town  of  Alex- 
ander City  for  a  period  of  five  years, 
or  so  long  as  the  ice  plant  at  Alex- 
ander City  was  operated  by  the  town 
or  an  individual  as  a  home  plant/' 

None  or  all  of  the  allegations  of 
this  paragraph  suffice  to  bring  the 
contract  here  sought  to  be  specific- 
ally enforced  through  injunctive 
process  within  the  saving  clause  of 
the  doctrine  before  reiterated. 
While  it  is  averred  that,  at  the  time 
of  the  contract  sought  now  to  be  en- 
forced, the  town  of  Alexander  City 
"also  bought  from  said  Pearson  all 
of  his  ice  tools  and  things  necessary 
for  the  handling  of  the  ice  business 
and  paid  him  a  valuable  consider- 
ation for  the  same,"  yet  it  is  not 
made  to  appear  that  this  purchase 
of  articles  was  a  part  of  the  written 
contract  of  which  the  appellees  now 
seek  specific  performance.  The  con- 
tract of  the  purchase  of  the  chattels 
mentioned  in  paragraph  5  was,  for 
aught  that  appears  in  the  bill,  a  dis- 
tinct contract  from  the  one  reduced 
to  writing  and  exhibited  with  the 
bill  wherein  the  appellant  engaged 
to  refrain  from  conducting  an  ice 
business.  Since  the  contract  here 
sought  to  be  enforced  was  void  as 


equity.  Indeed,  if  this  contract  had 
been  made  with  the  appellees  them- 
selves, the  result  would  have  been 
the    same.     A    bill  t«f«««*i«« 

.,,         .  ..  .,,    Injunction— 

Without  equity  will  bin  witbont 
not  support  an  in-  **''"'^- 
junction  of  any  character  under  any 
circumstances.  McHan  v.  McMurry, 
173  Ala.  182,  55  So.  793. 

It  is  further  insisted  that  the 
town  of  Alexander  City  was  without 
power  or  authority  to  make  the  con- 
tract here  sought  to  be  enforced; 
that  its  attempt  so  to  do  was  ultra 
vires  and  void.  Whether  the  pow- 
ers conferred  on  this  municipality 
are  those  enumerated  in  its  charter 
of  1899  (Local  Acts,  1898-99,  p. 
1706),  or  those  enumerated  in  the 
Municipal  Code  (Pol.  Code,  §§  1260, 
1261),  or  in  both,  we  have  not  been 
pointed  to  any  provision  of  both  or 
either  of  these  enactments  whereby 
this  municipality  was  empowered 
to  contract  in  the  manner  or  to  the 
end  disclosed  in  this  bill. 

"It  is  established  that  a  municipal 
corporation  may  exercise  these  and 
only  these  powers:    Those  granted 
in    express    terms;  Mnmcipm 
those       necessarily  corporation- 
implied  in,  or  inci-  '^•^*'*- 
dent  to,  the  powers  expressly  con- 
ferred;   and    those    indispensably 
necessary  to  the  accomplishment  of 
the  declared  objects  and  purposes 
of    the    municipality."     Colvin    v. 
Ward,  189  Ala.  198,  66  So.  98,  and 
decisions  therein  cited. 

General    clauses    in    charters  of 
municipalities  whereby  the  govern- 
ing authorities  of  the  corporation 
are  granted  expressly,  or  in  equiv- 
alent terms,  power  to  do  all  things 
that    in    their    dis- 
cretion   may    seem  ;^4"er"''"*''^ 
necessary    for    the 
good  order  and  welfare  of  the  mu- 
nicipality,   are    only    efficient    "to 


against  public  policy,  its  attempted  .  grant  to  that  body  the  right  to  ex- 


assignment  by  the  town  of  Alex- 

Amiiirnnient-  andcr  City  to  the 
▼o^d'^•ontr«et—  appellees  conferred 
e«ect.  ^pQjj  them  no  rights 

they  could  enforce  in  a  court  of 


ercise  'a  discretion  within  the  scope 
of  the  authority  conferred.' ''  Mont- 
gomery V.  Montgomery  &  W,  PL 
Road  Co.  31  Ala.  76,  83,  84. 

Even  one  who  has  received  the 
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benefit  of  a  contract  with  a  mu- 
nicipal   corporation 
qnl.tiot?^**         is  not  estopped  to 

:ro*^i^e'J?Iii?J.       set  up  the  want  of 

the  corporate  au- 
thority to  make  such  a  contract. 
Montgomery  v.  Montgomery  &  W. 
PL  Road  Co.  supra;  Sherwood  v. 
Alvis,  83  Ala.  115,  117,  3  Am.  St. 
Rep.  695,  8  So.  307;  Westinghouse 
Mach.  Co.  V.  Wilkinson,  79  Ala.  312, 
314.  Since  all  persons  dealing  with 
a  municipal  corporation  are  held  to 
a  knowledge  of  its  powers  and  of 

the  powers  and  au- 
^;«Krv?rr.       thority  of    its  offi. 

effectr**""  ^^®'  ^^  assignee  of 

a  contract  ultra 
vires  the  corporation  can  take  noth- 
ing thereunder.  Euf aula  v.  McNab, 
67  Ala.  588,  42  Am.  Rep.  118;  2 
Dill.  Mun.  Corp.  5th  ed.  §  791. 

It  appears  from  the  bill  that  this 
municipality  leased  from  the  Talla- 
poosa Ice  &  Coal  Company  its  ice 
plant  for  a  period  of  five  years  on 
the  18th  of  August,  1915;  that 
about  the  1st  of  January,  1916,  the 
appellees  purchased  this  ice  plant 
from  the  Tallapoosa  Ice  &  Coal 
Company,  paying  for  the  same  and 
taking  possession  thereof ;  that  this 
purchase  was  made  with  the  knowl- 
edge and  consent  of  the  municipal- 
ity and  with  its  agreement  that  the 
municipality  would  surrender  and 
transfer  to  the  appellees  the  mu- 
nicipality's contract  of  lease  and  its 
contract  with  the  appellant,  which 
agreement  was  carried  into  effect, 
the  appellees  pa3ring  to  the  munici- 
pality about  $700  of  indebtedness 
that  had  accrued  on  account  of  the 
lease  contract  between  the  Talla- 
poosa Ice  &  Coal  Company  and  the 
town  of  Alexander  City.  It  thus 
clearly  appears  from  the  dealing  be- 
tween the  municipality  and  the  ap- 
pellees that  the  municipality  itself 
is  not  now  engaged  in  manufactur- 
ing ice.  Hence  there  is  no  founda- 
tion for  the  insistence  that  the  mu- 
nicipality was,  when  contracting 
with  these  appellees,  undertaking  to 
exercise  any  possible  power  it  had 
to  furnish  water  to  the  inhabitants 


of  the  municipality ;  if,  indeed,  such 
a  power  could  be  said  to  justify  the 
activity  of  a  municipality  in  manu- 
facturing ice  for  sale  within  or  with- 
out its  confines.  The  sum  of  what 
the  municipality  undertook  to  do, 
in  respect  of  its  agreement  with  the 
appellees,  was  this :  To  transfer  its 
lease  of  an  ice  plant  to  individuals 
for  their  operation  of  it,  and  to  vest 
in  its  lessees  (who  are  now  the  own- 
ers of  the  plant  by  purchase  thereof 
from  the  municipality's  lessor)  the 
obligation  of  the  appellant  to  the 
municipality  to  refrain  from  con- 
ducting an  ice  business  in  the  terri- 
tory prescribed  for  the  period  speci- 
fied. Whatever  rights  the  appellees 
could  or  do  claim  as  against  this  ap- 
pellant could  only  be  traced  through 
their  succession  to  obligations  as- 
sumed by  the  appellant  to  the  mu- 
nicipality ;  and  this  obligation  being 
wholly  void  as  an  effort  to  create  a 
monopoly,  and  the  municipality  be- 
ing without  power  3,^^^^ 
to  contract  as  it  un-  eorporattoM— 
dertook  to  do  with  JJ^t*^*?. 
the  appellant,  the 
appellees  derived  nothing  upon 
which  they  may  invoke  the  powers 
of  a  court  of  equity  to  enforce  spe- 
cific performance.  The  only  consid- 
eration passing  to  the  appellant  was 
from  the  municipality,  and  not  from 
the  appellees  to  the  appellant. 

The  reference,  in  the  written  con- 
tract above  quoted,  to  the  operation 
of  the  plant  by  the  town  or  by  an 
individual  as  a  home  plant,  was  in- 
effectual to  alter  the  effect  of  the 
engagements  to  the  advantage  of 
the  appellees;  those  terms  of  the 
contract  here  sought  to  be  enforced 
being  incorporated  therein  for  the 
purpose,  only,  of  defining  the  period 
of  time  during  which  the  appellant 
should  refrain  from  engaging  in  the 
ice  business  in  that  locality. 

The  bill  is  without  equity ;  and,  in 
consequence,  the  injunction  was 
improperly  issued. 

Reversed  and  rendered. 

Anderson,  Ch.  J.,  and  Sayre  and 
Gardner,  JJ.,  concur. 


NOTE. 

For  a  discussion  of  the  question  of 
the  validity  of  a  contract  to  keep  out 
of  a  particular  business  when  inde- 
pendent of  any  other  contract,  see  an- 
notation appended  to  Shapard  v. 
Lesser,  infra,  in  which  it  is  pointed 
out  that  the  reported  case  (Pearson 
V.  Duncan,  ante,  242)  is  not  in  ac- 
cord with  the  view  that  the  good  will 
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of  a  business  may  be  sold,  apart  from 
the  means  of  carrying  it  on,  and  that 
as  an  incident  to,  and  to  effectuate, 
such  sale,  the  vendor  may  bind  him- 
self not  to  compete  with  the  pur- 
chaser; and  therefore  that  the  only 
ground  upon  which  the  decision  in 
the  reported  case  may  be  sustained  is 
that  the  agreement  was,  under  the  cir- 
cumstances, at  variance  with  the  pub- 
lic interest. 


T.  A.  SHAPARD,  Appt., 

V. 

HARRY  LESSER  et  al. 

Arkansas  Supreme  Court  — March  6,  1917. 
(127  Ark.  590,  193  S.  W.  262.) 

Contract  —  to  suppress  business  —  validity. 

1.  A  contract  by  the  owner  of  a  cotton  oil  mill  to  pay  another  an  an- 
nuity to  refrain  from  establishing  a  business  of  buying  cottonseed  at 
the  place  where  the  mill  was  located  is  void  as  against  public  policy. 

[See  note  on  this  question  beginning  on  page  250.] 


—  general  rule. 

2.  Contracts  in  partial  restraint  of 
trade,  with  reference  to  a  business  or 
profession  and  the  good  will  thereof, 
a^e  valid  and  enforceable  to  the  extent 
reasonably  necessary  for  the  protec- 
tion of  the  purchaser. 

[See  6  R.  C.  L.  786.] 

Equity — suit  by  stockholder — trans- 
fer. 

3.  When  stockholders  of  a  dissolved 
corporation  come  into  a  suit  by  an 
assignee  of  the  corporation  to  collect 


an  account  for  goods  sold  and  deliv- 
ered, the  case  should  be  transferred 
to  equity. 

[See  7  R.  C.  L.  737  et  seq.] 

Appeal  —  refusal  to  transfer  to  equity 
—  nonprejudice. 

4.  Error  in  refusing  to  transfer  an 
action  to  the  equity  court  does  not  re- 
quire reversal,  if  the  same  result  was 
reached  which  the  equity  court  would 
have  been  compelled  to  reach  had  the 
case  been  transferred. 

[See  2  R.  C.  L.  230  et  seq.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Lee 
County  in  favor  of  plaintiff  Lesser,  in  a  suit  to  recover  the  amount  alleged 
to  be  due  upon  an  open  account.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Moore,  Vineyard,  &  Satter- 
field  for  appellant. 

Messrs.  Daggett  &  Daggett,  for  ap- 
pellees :  « 

The  claim  of  defendant  for  damages 
for  alleged  breach  of  contract  cannot 
be  set  off  against  the  claim  on  the 
open  account. 

Gerson  v.  Siemens,  30  Ark.  50; 
Stewart  v.  Scott,  54  Ark.  187,  15  S. 
W.  463;  B.  A.  Stevens  Co.  v.  Whalen, 
95  Ark.  488,  129  S.  W.  1081;  Burton 


V.  Blytheville  Realty  Co.  108  Ark.  411. 
158  S.  W.  131. 

Where,  without  a  sale  of  good  will 
or  other  legitimate  dealing  therewith, 
one  party  agrees  with  the  other  to  ab- 
stain from  business,  such  contract  is 
invalid  without  regard  to  its  reasona-^ 
bleness  as  to  either  space  or  time. 

Page,  Contr.  p.  685,  §  434;  Tusca* 
loosa  Ice  Mfg.  Co.  v.  Williams,  127 
Ala.  110,  50  L.R.A.  175,  85  Am.  St. 
Rep.  125,  28  So.  669;  Gamewell  Fire 
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Alarm  Teleg.  Co.  v.  Crane,  160  Mass. 
50,  22  L.R.A.  673,  39  Am.  St.  Rep.  458, 
35  N.  E.  98;  Clark  v.  Neeham,  125 
Mich.  84,  51  L.R.A.  785,  84  Am.  St. 
Rep.  559,  83  N.  W.  1027;  6  R.  C.  L. 
§  196. 

Hart,  J.,  delivered  the  opinion  of 
the  court : 

On  March  8,  1915,  Harry  Lesser, 
doing  business  under  the  firm  name 
of  the  Marianna  Cotton  Oil  Mill, 
brought  suit  in  the  circuit  court 
against  T.  L.  Shapard  for  $876.65, 
alleged  to  be  due  upon  an  open  ac- 
count. The  plaintiff  stated  that  the 
Marianna  Cotton  Oil  Company,  a 
corporation,  had  conveyed  this  ac- 
count, together  with  all  of  its  other 
property  of  every  kind,  to  him,  and 
that  shortly  thereafter  it  surren- 
dered its  charter  to  the  state  of 
Arkansas,  and  lost  its  legal  entity  as 
a  corporation.  In  April,  1915,  A. 
D.  Goldman,  Blanche  L.  Goldman,  J. 
L.  Isaacs,  W.  B.  Mann,  and  Jim 
Thompson  filed  a  motion  in  the 
cause,  stating  that  at  the  time  the 
Marianna  Cotton  Oil  Company  sur- 
rendered its  charter  they  were 
stockholders  in  it  and  owned  all  the 
shares  of  stock  issued  by  it.  They 
stated  that  Blanche  Goldman  owned 
796  shares,  Harry  Lesser,  797 
shares,  J.  L.  Isaacs,  four  shares,  and 
the  rest  of  them  one  share  each,  and 
asked  to  be  made  parties  plaintiff  to 
the  action.  The  motion  was  grant- 
ed over  the  objection  of  the  defend- 
ant. The  plaintiff  alleged  that  the 
balance  due  was  for  hulls  and  meal 
set  out  in  the  account  sued  on.  The 
defendant  answered  and  admitted 
that  he  had  received  the  hulls  and 
meal  set  out  in  thie  account  sued  on, 
but  stated  that  he  had  purchased 
same  from  the  Marianna  Cotton  Oil 
Company,  and  denied  that  plaintiffs 
had  any  right  to  recover  on  said  ac- 
count. The  material  facts  are  as 
follows:  In  January,  1915,  the 
Marianna  Cotton  Oil  Company,  by 
deed  duly  executed,  pursuant  to 
resolution  unanimously  passed  by 
its  stockholders,  conveyed  all  of  its 
property  of  every  kind  to  Harry 
Lesser,  and  the  consideration  was 
that  Harry  Lesser  should  pay  all 


the  debts  of  the  corporation.  The 
corporation  then,  by  resolution  duly 
passed  by  its  stocldiolders,  surren- 
dered its  charter  to  the  state  of 
Arkansas.  It  was  solvent  at  the 
time  Harry  Lesser  took  possession 
of  its  property  under  the  con- 
veyance to  him.  He  paid  its 
debts  and  thereafter  conducted  the 
business  under  the  style  of  Mari- 
anna Cotton  Oil  Mill.  The  ac- 
count sued  on  came  into  his  pos- 
session along  with  the  other  assets 
of  the  corporation.  Other  facts  will 
be  stated  or  referred  to  in  the  opin- 
ion. The  jury  returned  a  verdict  for 
the  plaintiff  for  $876.65,  with  ac- 
crued interest.  The  defendant  has 
appealed. 

The   defendant  in  his  amended 
answer    sets    up    the     following: 

"That  on  the day  of ,  1912, 

he  entered  into  an  agreement  with 
the  Arkansas  Cotton  Oil  Company, 
of  Helena,  Arkansas,  by  the  terms 
of  which  he  and  the  said  Cotton  Oil 
Company  were  to  erect  and  operate 
a  cotton  gin  at  Rondo,  Arkansas; 
that  the  Marianna  Cotton  Oil  Com- 
pany at  that  time,  and  for  a  long 
time  prior  thereto,  owned  and  oper- 
ated a  cotton  gin  and  bought  cotton- 
seed at  said  town  of  Rondo ;  that  as 
soon  as  the  Marianna  Cotton  Oil 
Company  learned  that  it  was  to 
have  competition  in  the  gin  business 
and  in  buying  cottonseed  at  Rondo, 
it  immediately  began  negotiations 
with  the  defendant  for  the  purpose 
of  inducing  him  to  rescind  his 
agreement  with  the  Arkansas  Cot- 
ton Oil  Company  (which  was  com- 
petitor of  the  Marianna  Cotton  Oil 
Company) ,  and  proposed  that  if  he 
would  do  so  it  would  pay  him  $400 
annually  for  his  good  will  and  in- 
fluence in  staying  out  of  the  gin 
business  and  cottonseed  business  at 
Rondo  in  competition  with  Mari- 
anna Cotton  Oil  Company;  that 
thereifpon  by  mutual  agreement  he 
rescinded  his  said  agreement  with 
the  Arkansas  Cotton  Oil  Company, 
and  accepted  the  proposition  of  the 
Marianna  Cotton  Oil  Company,  and 
has  ever  since  abided  by  and  faith- 
fully lived   up  to  said   agreement. 


Contraet— 
seneral  irvl«. 
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and  has  not  been  in  any  wise  con- 
nected with  the  gin  or  cotton  busi- 
ness at  Rondo  in  opposition  to  or 
competition  with  the  Marianna  Cot- 
ton Oil  Company  or  its  assigns." 

It  is  insisted  that  the  judgment 
should  be  reversed  because  the  court 
refused  to  allow  the  defendant  the 
$400  annually  as  set  out  in  that  part 
of  the  answer  just  quoted. 

Contracts  in  partial  restraint  of 
trade  with  reference  to  a  business  or 

profession,  where 
ancillary  to  the  sale 
of  the  business  or 
profession  and  the  good  will  there- 
of, are  valid  and  enforceable  to  the 
extent  reasonably  necessary  for  the 
protection  of  the  purchaser.  Hamp- 
ton V.  Caldwell,  95  Ark,  387,  129  S. 
W.  816;  Bloom  v.  Home  Ins.  Agency, 
91  Ark.  367,  121  S.  W.  293,  and 
cases  cited;  Edgar  Lumber  Co.  v. 
Cornie  Stave  Co.  95  Ark.  449,  130 
S.  W.  452.  In  such  cases  the  vendor, 
by  entering  into  and  observing  the 
covenant  not  to  engage  in  his  busi- 
ness or  profession  for  a  stipulated 
time  in  a  certain  locality,  secures  to 
himself  the  full  value  of  his  busi- 
ness or  profession  and  Hi  good  will, 
and  such  contract  does  not  in  any 
wise  tend  to  stifle  competition  or  to 
the  detriment  of  the  public.  The 
good  will  of  a  business  or  profession 
has  a  value  which  the  seller  has  an 
absolute  right  to  secure  in  this  way. 
The  purpose  to  create  a  monopoly  in 
the  territory  around  the  town  of 
Rondo  is  obvious  from  the  matter 
set  forth  in  the  answer. 

According  to  its  allegations  the 
Marianna  Cotton  Oil  Company  exe- 
cuted the  contract  in  question  with 
the  defendant  in  order  to  prevent 
him  and  another  oil  company  from 
erecting  and  operating  a  cotton  gin 
at  Rondo,  and  thus  becoming  its 
competitor  in  buying  cottonseed. 
The  avowed  object  of  the  contract, 
according  to  the  allegations  of  the 
answer,  was  to  stifle  competition 
and  to  promote  a  monopoly  in  the 
cottonseed  business  to  the  manifest 
injury  of  the  public.  The  contract 
was  not  entered  into  for  the  purpose 
of  protecting  the  oil-mill  company 
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in  a  legitimate  use  of  something 
which  it  acquired  by  it ;  for  nothing 
was  conveyed  to  the  oil-mill  corpora- 
tion. The  purpose  and  effect  of  the 
contract  was  to  enable  the  oil-mill 
corporation  to  enjoy  an  illegitimate 
use  of  something  which  it  already 
had.    The  contract     .   .„««,«.. 

.  ,  ,.       —to  auppresa 

was  against  public  bii«ine««— 
policy,  and  the  court  ^****"'^- 
correctly  refused  to  allow  defend- 
ant to  use  it  as  a  set-off  against  the 
account  sued  on.  demons  v. 
Meadows,  123  Ky.  178,  6  L.R.A. 
(N.S.)  847,  124  Am.  St.  Rep.  339, 
94  S.  W.  IS;  Tuscaloosa  Ice  Mfg. 
Co.  V.  Williams,  127  Ala.  110,  50 
L.R.A.  175,  85  Am.  St.  Rep.  125,  28 
So.  669 ;  6  R.  C.  L.  §  196,  p.  791 ; 
Page,  Contr.  §  434,  p.  685. 

In  Jett  V.  Theo.  Maxfield  Co.  80 
Ark.  167,  96  S.  W.  143,  the  court 
held,  under  our  statute,  an  account 
is  not  assignable,  and  that  a  party 
to  whom  it  is  sold  or  transferred 
cannot  sue  on  it  alone,  but  must 
make  his  assignor  a  party  to  the 
action. 

In  the  present  case  the  corpora- 
tion, Jbefore  it  surrendered  its  char- 
ter, sold  and  transferred  all  its 
assets  to  Harry  Lesser.  It  is  urged 
that  the  judgment  should  be  re- 
versed because  Harry  Lesser  did  not 
bring  himself  within  the  above  rule. 
After  the  corporation  had  surren- 
dered its  charter  to  the  state  all  the 
stockholders  came  in  and  asked  to 
be  made  parties  plaintiff  to  the  ac- 
tion, which  was  done.  It  is  conced- 
ed that  they  had  a  right  to  surren- 
der the  charter  of  the  corporation  to 
the  state  under  the  authority  of 
State  ex  rel.  Atty.  Gen.  v.  Arkansas 
Cotton  Oil  Ce.  116  Ark.  74,  171  S. 
W.  1192,  Ann.  Cas.  1917A,  1178,  and 
Freeo  Valley  R.  Co.  v.  Hodges,  105 
Ark.  314,  151  S.  W.  281 ;  but  it  is 
contended  that  under  the  principles 
announced  in  Alf  Bennett  Lumber 
Co.  V.  Walnut  Lake  Cypress  Co.  105 
Ark.  421,  151  S.  W.  275,  that  the 

cause    should    have  Ea-ity-.i.it  by  ' 
been  transferred  to  •tockhoiaer^ 
equity     when     the  *'"•'"• 
stockholders  were  made  parties  to| 
the  suit.    Counsel  are  correct  in  this 
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contention,  but  it  by  no  means  fol- 
lows that  the  judgment  should  be 
reversed  for  that  reason.  It  is  well 
settled  that  this  court  only  reverses 
for  errors  prejudicial  to  the  rights 
of  the  party  appealing.  The  record 
shows  that  the  corporation  was 
solvent  at  the  time  it  surrendered  its 
charter  to  the  state,  and  that  Harry 
Lesser  agreed  to  pay  its  debts.  All 
persons  interested  in  the  assets  of 
the  corporation  were  before  the 
court.  It  is  true  the  court  did  not 
formally  transfer  the  cause  to  the 
chancery  court,  but  it  reached  the 
same  end  at  which  it  would  have  ar- 
rived had  it  done  so.  The  fact  that 
the  circuit  court  reached  the  same 
conclusion   as  the   chancery  court 

,  would  have  been 
uTSSS^fe*  ?o*  compelled  to  have 
eqvity-  reached     had     the 

case     been     trans- 


lOMpreJ  vdlce* 


f erred  to  it  shows  that  the  defendant 
was  not  prejudiced.  See  Boles  v. 
Jessup,  57  Ark.  469,  21  S.  W.  880, 
and  Eagle  v.  Oldham,  116  Ark.  565, 
174  S.  W.  1176,  1199.  In  other 
words,  the  defendant  did  not  dispute 
that  he  owed  the  account  sued  on. 
All  the  parties  interested  in  the 
assets  of  the  corporation  were  par- 
ties to  the  suit,  and  the  defendant 
was  not  entitled  to  the  set-off 
claimed  by  him,  for  the  reason  al- 
ready given. 

It  necessarily  follows  that  the  re- 
sult should  have  been  the  judgment 
rendered  in  the  event  it  had  been 
tried  in  equity.  No  prejudice,  there- 
fore, could  have  resulted  to  the  de- 
fendant, and  the  judgment  is  af- 
firmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Contract  to  keep  out  of  a  particidar  basinets  as  an  anlawfnl  restraint  of  trade, 

when  independent  of  any  other  contract 


I.  General  rules,  250. 
II.  Applications  of  the  rules: 

a.  Agreement   not   to   compete   in 

manufacturing,  buying  pro- 
duce, or  doing  specified  class  of 
work,  251. 

b.  Agreement  in  form  of  lease  of 

machinery,  252. 
c  Agreement  to  close  hotel,  262. 

Z.  General  rules. 

The  early  rule  was  that  any  contract 
which  tended  to  restrain  trade  was 
void,  but  the  rigor  of  that  rule  has 
been  relaxed  so  that  many  contracts 
in  partial  restraint  of  trade  are  now 
recognized  as  valid.  Covenants  in 
partial  restraint  of  trade  are  now  gen- 
erally upheld  as  valid  when  they  are 
agreements  by  a  seller  of  a  business, 
not  to  compete  with  the  buyer  in  such 
a  way  as  to  decrease  the  value  of  the 
business ;  by  a  retiring  partner,  not  to 
compete  with  the  firm;  by  a  partner, 
not  to  do  anything  to  hinder  the  busi- 
ness of  the  partnership;  by  an  assist- 
ant or  agent,  not  to  compete  with  his 
master  or  employer  after  the  expira- 


II. — continued. 

d.  Agreement     between     carriers, 

253. 

e.  Agreement  by  vendor  of  stock  in 

corporation,    253. 

f.  Sale  of  good  will  of  business, 

254. 

g.  Agreement  to  abandon  project, 

255. 

tion  of  his  term  of  service;  by  the 
buyer  of  property,  not  to  use  it  in  com- 
petition with  the  business  retained  by 
the  seller,  and  agreements  made  by 
the  lessor  of  property,  not  to  use  it 
in  competition  with  the  business  of 
the  lessee. 

It  is,  however,  a  very  general  rule 
that  all  contracts  in  partial  restraint 
of  trade  must  be  incident  to  and  in 
support  of  another  contract,  or  a  sale 
in  which  the  covenantor  has  an  inter- 
est which  is  in  need  of  protection. 

United  States. — Oliver  v.  Gilmore 
(1892)  52  Fed.  562;  Fox  Solid  Pressed 
Steel  Co.  V.  Schoen  (1896)  77  Fed.  29; 
United  States  v.  Addyston  Pipe  &  Steel 
Co.  (1898)  46  L.R.A.  122,  29  C.  C.  A. 
141,  54  U.  S.  App.  723,  85  Fed.  271 ;  S. 
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Jarvis  Adams  Co.  v.  Knapp  (1903)  71 
a  C.  A.  1,  121  Fed.  34. 

Alabama. — Tuscaloosa  Ice  Mfg.  Go. 
V.  Williams  (1899)  127  Ala.  110,  50 
L.R.A.  175,  85  Am.  St.  Rep.  125,  38 
So.  669 ;  Pearson  v.  Duncan  (reported 
herewith)  ante,  242;  American  Laun- 
dry Go.  V.  E.  &  W.  Dry  Gleaning  Go. 

(1917)  —  Ala.  — ,  74  So.  58. 
Arkansas. — Shapard  v.  Lesser  (re- 
ported herewith)  ante,  247. 

California. — Dodge  Stationery  Go.  v. 
Dodge  (1904)  145  Gal.  380,  78  Pac. 
879. 

Indiana. — Ghicago,  I.  &  L.  R.  Go.  v. 
Southern  Indiana  R.  Go.  (1904)  38 
Ind.  App.  234,  70  N.  E.  843. 

Iowa.  —  Ghapin  v.  Brown  Bros. 
(1891)  83  Iowa,  156,  12  L.R.A.  428,  32 
Am.  St.  Rep.  297,  48  N.  E.  1074. 

Kentucky.  —  Glemons  v.  Meadows 
(1906)  123  Ky.  178,  6  L.R.A.(N.S.) 
847,  124  Am.  St.  Rep.  339,  94  S.  W.  13 ; 
Barrone  v.  Moseley  Bros.  (1911)  144 
Ky.  698,  139  S.  W.  869;  Nickell  v. 
Johnson  (1915)  162  Ky.  520,  172  S.  W. 
938. 

Louisiana. — Webb  Press  Go.  v. 
Pierce  (1906)  116  La.  905,  41  So.  203. 

New  Mexico. — Gross,  K.  &  Go.  v. 
Bibo  (1914)  19  N.  M.  495,  145  Pac. 
480. 

New  York. — Ghappel  v.  Brockway 
(1839)  21  Wend.  157;  Ross  v.  Sadg- 
beer  (1839)  21  Wend.  166. 

Ohio. — Field  Gordage  Go.  v.  Nation- 
al Gordage  Go.  (1892)  6  Ohio  G.  G.  615, 
8  Ohio  G.  D.  613. 

North    Carolina. — Shute    v.    Shute 

(1918)  176  N.  G.  462,  97  S.  E.  392. 
Pennsylvania. — Gleaver  v.  Lenhart 

(1897)  182  Pa.  285,  37  Atl.  811. 

South  Dakota. — Prescott  v.  Bidwell 
(1904)  18  S.  D:  64,  99  N.  W.  93. 

This  does  not  mean,  however,  that 
agreements  not  to.  compete  are  neces- 
sarily valid  when  they  are  incident  to 
a  lawful  contract,  or  that  they  are  in- 
valid where  the  covenantor  parts  only 
with  the  good  will  of  his  business. 
The  test  to  be  applied  is  whether  the 
restraint  is  such  as  is  necessary  to  af- 
ford a  fair  protection  to  the  interests 
of  the  party  in  whose  favor  it  is  given, 
and  not  such  as  to  interfere  with  the 
interests  of  the  public.  Thus,  the 
ground  on  which  the  decision  in  Pear- 


son V.  Duncan  (reported  herewith) 
ante,  242,  may  be  sustained,  if  at  all, 
is  not  that  the  agreement  was  invalid 
because  not  ancillary  to  the  sale  of  the 
promisor's  ice  business,  but  because 
such  agreement  was,  under  the  cir- 
cumstances of  the  case,  at  variance 
with  the  public  interest.  Interference 
with  the  interest  of  the  public  may  be- 
gin before- protection  of  the  purchaser 
ends.  Herein  lies  the  explanation  of 
the  fact  that  in  some  of  the  cases  here- 
inafter set  forth  covenants  have  been 
held  valid  which  in  other  cases  are 
pronounced  invalid. 

Even  where  the  attempt  to  restrain 
trade  was  made  in  connection  with  a 
sale  of  a  business,  but  was  the  sub- 
ject of  a  second  and  independent  con- 
tract, the  courts  have  held  that  it  was 
void,  where  the  first  contract  was  ful- 
ly executed  before  the  second  one  was 
entered  into.  Thus,  in  Gleaver  v.  Len- 
hart (1897)  182  Pa.  285,  37  Atl.  811, 
where  the  previous  contract  of  sale  of 
a  certain  business  was  complete  in  all 
respects,  a  second  agreement,  whereby 
the  vendor  agreed  not  to  engage  in 
the  same  business,  was  void  as  a  mere 
voluntary  agreement  in  restraint  of 
trade,  which  could  have  no  legal  sanc- 
tion. So,  also,  in  Prescott  v.  Bidwell 
(1904)  18  S.  D.  64,  99  N.  W.  93,  where 
one  partner  purchased  the  *en tire  busi- 
ness of  a  partnership,  including  good 
will,  clientage,  etc. ;  and  thereafter  en- 
tered into  another  agreement  where- 
by, for  a  fixed  sum,  the  same  partner 
purchased  certain  articles  of  the  re- 
tiring partner;  and,  as  a  further  con- 
sideration, the  retiring  partner  agreed 
not  to  engage  in  the  same  business,  the 
court  held  that  the  restriction  was 
void,  though,  had  it  been  included  in 
the  first  contract,  it  would  have  been 
valid  under  a  section  of  the  statute 
which  permits  such  a  restriction  upon 
the  dissolution  of  a  partnership. 

//.  Applications  of  the  rules, 

a.  Agreement  not  to  compete  in  nuinu- 
facturingt  buying  produce,  or  doing 
specified  cUiss  of  work. 

A  contract  by  the  owner  of  an  ice 
machine  to  discontinue  the  manufac- 
ture of  ice  in  a  certain  town  for  the 
term  of  five  years,  when  made  with- 


252 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L-K 


out  any  sale  of  his  business,  and  in 
consideration  of  pasonents  by  the  own- 
er of  the  only  other  ice  plant  in  the 
place,  in  which  there  was  a  demand 
for  ice  sufficient  to  consume  and  ren- 
der marketable  the  output  of  both  fac- 
tories, was  held  void  in  Tuscaloosa  Ice 
Mfg.  Co.  V.  Williams  (1899)  127  Ala. 
110,  50  L.R.A.  175,  85  Am.  St.  Rep. 
125,  38  So.  669,  as  against  public  pol- 
icy, because  of  the  restraint  of  trade 
and  the  creation  of  a  monopoly  in  the 
supplying  of  ice  within  the  town. 

And  in  Oliver  v.  Gilmore  (1892)  52 
Fed.  562,  a  contract  which  provided 
that  the  works,  factory,  and  machin- 
ery owned,  leased,  and  controlled  by 
one  party  should  not  be  operated  or 
used  by  any  person  whatsoever  for  the 
manufacture  of  a  certain  kind  of 
hinges  for  and  during  a  certain  period, 
in  consideration  whereof  the  second 
party  agreed  to  pay  a  certain  percent- 
age of  his  sales  to  the  first  party,  was 
held  void  as  an  illegal  restraint  of 
trade. 

In  Shute  v.  Shute  (1918)  176  N.  C. 
462,  97  S.  E.  392,  it  was  held  that  an 
agreement  on  the  part  of  the  vendee 
of  a  cotton  gin  plant  that  he  would  not 
engage  or  be  interested  in  ginning 
cotton,  or  buying  cottonseed  or  seed 
cotton,  for  a  period  of  ten  years,  on 
the  north  side  of  a  certain  creek  in 
the  county,  and  would  remove  a  gin 
plant  which  he  was  then  operating 
within  such  territory,  the  vendor  bind- 
ing himself  not  to  build  or  cause  to  be 
built  any  ginning  plant  in  such  county 
on  the  south  side  of  such  creek  for  a 
period  of  ten  years,  was  void,  because 
it  appeared  upon  the  face  of  the  agree- 
ment that  this  division  of  the  territory 
was  not  for  the  purpose  of  conveying 
to  the  vendee  the  right  to  obtain  all 
the  patronage  of  the  establishment 
which  the  vendor  sold  to  him,  but  for 
the  purpose  of  shutting  off  competi- 
tion, by  preventing  the  vendee  from 
putting  up  any  other  plant  or  being 
interested  in  the  establishment  of  any 
other  plant  within  all  that  part  of  the 
county  north  of  the  creek. 

In  Chapin  v.  Brown  Bros.  (1891)  83 
Iowa,  156,  12  L.R.A.  428,  32  Am.  St. 
Rep.  297,  48  N.  W.  1074,  an  agreement 
by  grocers  not  to  buy  butter  from  the 


producers  for  two  years,  if  a  firm 
should  open  a  butter  store  in  the  place, 
was  held  void  for  lack  of  considera- 
tion, where  such  firm  neither  paid  any- 
thing therefor,  nor  bought  any  estab- 
lished plant,  place  of  business,  or  good 
will. 

In  American  Laundry  Co.  v.  E.  &  W. 
Dry  Cleaning  Co.  (1917)  —  Ala.  — ,  74 
So.  58,  the  court  refused  to  enjoin  a 
breach  on  the  part  of  a  laundry  com- 
pany of  an  agreement  whereby  it  un- 
dertook to  deliver  to  the  complainant 
all  dry  cleaning  work  which  it  re- 
ceived from  its  customers  for  a  period 
of  ten  years,  and  in  the  meantime  not 
to  engage  in  the  dry  cleaning  business, 
and  the  complainant  agreed,  for  the 
same  period,  not  to  engage  in  the  laun- 
dry business,  on  the  ground  that  such 
agreement  was  in  restraint  of  trade 
and  tended  to  create  a  monopoly  in  the 
dry  cleaning  and  laundry  business  in 
that  locality. 

b.  Agreetnent  in  farm  of  lease  of  ma- 
chinery. 

In  Field  Cordage  Co.  v.  National 
Cordage  Co.  (1892)  6  Ohio  C.  C.  615, 
3  Ohio  C.  D.  613,  a  contract  taking  the 
form  of  a  lease  of  machinery  was  held 
to  be,  in  reality,  a  covenant  not  to  com- 
pete with  the  lessee,  and  accordingly 
to  be  void. 

And  in  Clark  v.  Needham  (1900) 
125  Mich.  84,  51  L.R.A.  785,  84  Am.  St. 
Rep.  559,  83  N.  W.  1027,  a  lease  by  a 
firm  of  all  its  machinery  used  in  the 
manufacture  of  chaplets  or  anchors, 
with  an  agreement  that  it  would  not, 
for  five  years,  manufacture  or  sell  any 
chaplets  or  anchors,  with  some  slight 
exceptions,  upon  the  execution  of 
which  lease  the  lessee  leased  back  the 
machinery  to  the  first  lessor,  with  per- 
mission to  use  it  for  any  other  purpose 
than  the  one  prohibited,  constituted  an 
illegal  contract  in  restraint  of  trade, 
where  it  was  not  limited  as  to  terri- 
tory, and  the  lessor  had  been  engaged 
in  carrying  on  such  business  in  other 
states. 

e.  Agreement  to  close  hotel. 

In  Clemens  v.  Meadows  (1906)  123 
Ky.  178,  6  L.R.A.(N.S.)  847,  124  Am. 
St.  Rep.  339,  94  S.  W.  13,  a  contract 
between  the  proprietors  of  the  only 
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two  first-class  hotels  in  a  town,  to 
close  one  for  a  money  consideration  to 
be  paid  by  the  proprietor  of  the  other, 
in  order  to  ^ive  the  latter  a  monopoly 
of  the  business,  was  held  to  be  con- 
trary to  public  policy  and  void. 

The  case  of  Wittenberg  v.  Molly- 
neaux  (1900)  60  Neb.  583,  83  N.  W. 
842,  although  in  some  of  its  facts 
quite  similar  to  Clemens  v.  Meadows 
(Ky.)  supra,  differs  from  the  latter 
case  in  an  essential  feature  which 
serves  to  bring  out  clearly  the  distinc* 
tion  between  a  stipulation  not  to  en- 
sage  in  a  particular  business,  which  is 
ancillary  to  another  lawful  contract, 
and  such  a  stipulation  which  is  not 
ancillary  to  another  contract.  In  that 
case  the  owners  of  hotels  in  the  same 
place  agreed  to  exchange  their  prop- 
erties, and,  as  a  part  of  the  agreement, 
the  conveyance  made  by  the  plaintiff 
to  the  defendant  provided  that  the 
premises  therein  described  should  not 
be  used  for  hotel  purposes  for  a  period 
of  two  years.  This  stipulation  was 
held  valid,  under  the  general  princi- 
ple that  partial  restraints  are  not 
deemed  to  be  unreasonable  when  they 
are  ancillary  to  the  actual  purchase  of 
property,  made  in  good  faith,  and  are 
apparently  necessary  to  afford  fair 
protection  to  the  purchaser.  It  is  ap- 
parent that  the  distinguishing  feature 
in  this  case,  namely,  the  fact  that  the 
stipulation  was  ancillary  to  a  lawful 
contract,  was  lacking  in  Clemens  v. 
Meadows,  although  the  two  cases  are 
quite  similar  so  far  as  the  other  facts 
are  concerned. 

d.  Agreement   "between   carriers. 

The  same  question  has  sometimes 
arisen  where,  in  a  contract  between 
two  carriers,  one  agrees  not  to  enter 
into  competition  with  another  by  re- 
fraining from  using  the  same  route 
as  the  other  company.  In  Chicago,  L 
&  L.  R.  Co.  V.  Southern  Indiana  R.  Co. 
(1904)  38  Ind.  App.  234,  70  N.  E.  843, 
an  agreement  by  one  railroad  not  to 
run  tracks  to  or  from  certain  stone 
quarries  which  were  connected  with 
the  other  railroad  was  held  void  as  in 
restraint  of  trade.  And  in  Anderson 
v.  Jett  (1889)  89  Ky.  375,  6  L.R.A.  390, 
12  S.  W.  670,  an  agreement  between 


owners  of  rival  steamboats  to  divide 
profits  of  the  business  in  a  certain 
proportion,  without  creating  any  part- 
nership or  any  other  duty  or  obliga- 
tion toward  each  other;  and  which 
also  provided  that,  in  case  either  party 
sold  his  boat  for  the  purpose  of  going 
out  of  business,  he  should  not  re-en- 
gage in  it  for  one  year,  was  held  void 
on  grounds  of  public  policy,  as  an  at- 
tempt to  prevent  competition  in  busi- 
ness. But  to  the  contrary  were  the 
decisions  in  Pierce  v.  Fuller  (1811)  8 
Mass.  223,  5  Am.  Dec.  102,  holding  that 
an  agreement  not  to  use  a  stage  in  op- 
position to  the  plaintiff's  stage  was 
valid,  the  court  implying  that  one 
stage  was  sufficient  to  do  all  of  the 
business  upon  that  route;  and  in  Cali- 
fornia Steam  Nav.  Co.  v.  Wright 
(1856)  6  Cal.  258,  65  Am.  Dec.  511, 
holding  that  a  contract  between  own- 
ers of  steamboats,  whereby  one  agreed 
not  to  permit  its  steamboats  to  run  on 
certain  waters,  was  valid  on  the 
ground  that  it  did  not  tend  to  create  a 
monopoly.  And  in  Leslie  v.  Lorillard 
(1888)  110  N.  Y.  519,  1  L.R.A.  456,  18 
N.  E.  363,  holding  that  an  agreement 
by  a  steamship  corporation  to  buy 
out  a  competing  line  which,  in  con- 
sideration of  a  monthly  payment, 
agreed  to  discontinue  running  vessels 
between  ports  mentioned,  and  not  to 
charter  or  sell  their  vessels  for  use 
on  that  route,  and  not  to  become  in 
any  way  interested  in  the  running  of 
steamships  between  those  places,  was 
not  void  as  in  restraint  of  trade. 

e.  Agreement  by  vendor  of  stock,  in  cor^ 

poration. 

In  Dodge  Stationery  Co.  v.  Dodge 
(1904)  145  CaL  880,  78  Pac.  879,  it 
was  held  that  the  vendor  of  stock  in  a 
corporation  had  no  vendible  interest 
in  the  good  will  of  the  business  carried 
on  by  the  corporation,  and  an  agree- 
ment by  one  selling  his  stock  in  the 
corporation,  not  to  engage  in  the  same 
business,  was  void. 

But  a  contrary  view  was  expressed 
in  National  Enameling  &  Stamping  Co. 
v.  Haberman  (1903)  120  Fed.  415,  the 
court  saying:  "I  cannot  regard  with 
favor  the  claim  that  the  defendant 
was  a  mere  stockholder  in  the  vendor 
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company,  and  therefore  was  not  con- 
cerned in  the  good  will  at  all.  He  has 
all  the  qualities  which  render  his  re- 
strictive covenant  of  great  value,  and, 
that  fact  being  recognized  by  the  par- 
ties, he  received  $50,000  in  addition 
to  his  stockholder's  share  of  the  fruits 
of  the  sale.  Possibly  his  dangerous 
proclivities  were  suspected ;  be  that  as 
it  may,  his  superior  value  was  clearly 
recognized  and  very  well  paid  for  in 
advance.  He  ought  to  be  the  last  man 
on  the  list  of  covenantors  to  find  fault 
with  the  bargain  which  he  made,  pre- 
sumably in  the  best  of  faith." 

The  validity  of  a  stipulation  on  the 
part  of  the  seller  of  stock  in  a  cor- 
poration, not  to  engage  in  a  competing 
business,  is  also  recognized  in  S.  Jar- 
vis  Adams  Co.  v.  Knapp  (1903)  78  C. 
C.  A.  1, 121  Fed.  34,  s.  c.  on  subsequent 
appeal  (1905)  70  C.  C.  A.  536,  135  Fed. 
1008;  A.  B.  Dick  Co.  v.  Fuller  (1914) 
213  Fed,  98. 

/.  Sale  of  good  udll  of  business. 

The  good  will  of  an  existing  busi- 
ness may,  apart  from  the  means  of 
carrying  it  on,  be  the  subject  of  sale, 
and  hence  a  covenant  on  the  part  of 
the  seller  not  to  compete  with  the  buy- 
er, which  is  not  unreasonable  in  re- 
spect of  the  restraint  imposed,  may  be 
valid. 

Thus,  a  contract,  by  the  terms  of 
which  one  party  agreed  to  pay  to  the 
other  a  certain  sum  each  month  while 
he  lived,  and  while  the  promisor  re- 
mained a  corporation,  in  consideration 
of  his  agreement  to  give  up  the  busi- 
ness of  dealing  in  molding  sand  ob- 
tained from  sand  banks  in  a  certain 
county,  and  not  to  engage  further  in 
it  personally,  or  as  agent  for  any  other 
than  the  corporation,  was  held  in 
Wood  V.  Whitehead  Bros.  Co.  (1901) 
165  N.  Y.  545,  59  N.  E.  357,  to  be  valid, 
although  not  connected  with  a  trans- 
fer of  anything  in  the  way  of  a  busi- 
ness or  a  plant.  The  court,  speaking 
through  Gray,  J.,  said:  "The  feature 
which  is  said  to  distinguish  this  case 
from  our  prior  decisioils  upon  the  sub- 
ject is  that  the  plaintiff's  agreement 
was  unaccompanied  by  the  sale  of  any 
business  plant,  or  stock.  At  the  time 
of  contracting  with  the  defendant,  he 


had  neither.  He  was  engaged  in  the 
business  of  bu3ring  and  selling  Albany 
molding  sand,  and  was,  presumably, 
a  business  rival  of  the  defendant.  By 
this  contract,  he  agreed  to  discontinue 
his  business  and  to  turn  over  to  the 
defendant  all  orders  for  sand  which 
he  then  had,  or  might  thereafter  re- 
ceive. The  effect  of  the  arrangement 
was  to  transfer  to  the  defendant  the 
good  will,  or  custom,  of  the  business 
which  he  had  built  up,  and  to  cease  ta 
be  its  competitor  to  the  extent  de- 
scribed. That  a  man  may  not  con- 
tract, as  he  will,  with  respect  to  him- 
self, or  to  his  property  rights,  demands 
the  intervening  of  some  authoritative 
reason,  founded  in  considerations  of 
public  policy.  The  denial  of  the  right 
can  only  be  reasonable,  when  to  per- 
mit its  exercise  is  seen  to  be  fraught 
with  consequences  injurious  to  the  in- 
terests of  society.  The  state  has  a 
right  to  limit  individual  rights,  when 
their  exercise  touches  the  public  in- 
terests and,  if  unrestrained,  would  be 
prejudicial  to  order  or  to  progress. 
The  doctrine  which  avoids  a  contract 
for  being  one  in  restraint  of  trade  is 
founded  upon  a  public  policy.  It  had 
its  origin  at  a  time  when  the  field  of 
human  enterprise  was  limited,  and 
when  each  man's  industrial  activity 
was  more  or  less  necessary  to  the  ma- 
terial well-being  and  welfare  of  his 
community  and  of  the  state.  A  discus- 
sion of  the  doctrine  and  the  history 
of  the  law  appear  in  the  cases  of  Dia- 
mond Match  Co.  V.  Roeber  (1887)  lOd 
N.  Y.  473,  60  Am.  Rep.  464,  13  N.  E. 
419,  and  of  Leslie  v.  Lorillard  (1888) 
110  N.  Y.  519,  1  L.R.A.  456,  18  N.  E. 
363.  The  conditions  which  made  so 
rigid  a  doctrine  reasonable  no  longer 
exist.  In  the  present  practically  un- 
limited field  of  human  enterprise,, 
there  is  no  good  reason  for  restricting 
the  freedom  to  contract,  or  for  fear- 
ing injury  to  the  public  from  contracts 
which  prevent  a  person  from  carrying 
on  a  particular  business.  Interfer- 
ence would  only  be  justifiable  when  it 
was  demonstrable  that,  in  some  way, 
the  public  interests  were  endangered. 
But  contracts  between  parties,  which 
have  for  their  object  the  removal  of 
a  rival  and  competitor  in  a  business,. 
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are  not  to  be  regarded  as  contracts  in 
restraint  of  trade.  They  do  not  close 
the  field  of  competition,  except  to  the 
particular  party  to  be  affected.  To 
say,  at  the  present  day,  that  such  a 
contract  as  was  made  in  this  case  was 
affected  by  a  public  interest  and  was 
a  matter  of  public  concern  would  be, 
in  my  opinion,  unreasonable.  Such  a 
contract  not  only  does  not  obstruct 
trade,  but  it  may  be  for  the  advantage 
of  the  public,  as  well  as  of  the  individ- 
ual. Story,  Contr.  §  551.  Heretofore, 
in  most  of  the  cases  which  have  come 
before  the  courts,  the  covenant  to  re- 
frain from  a  calling  within  a  territory 
described  accompanied  a  sale  of  the 
business  itself,  with. all  its  appliances 
or  appurtenances.  For  obvious  rea- 
sons, that  would  be  so ;  but,  if  the  call- 
ing be  one  which  is  followed  without 
a  business  plant,  is  any  principle  of 
public  policy  the  more  violated  by  a 
covenant  to  discontinue  it?  Clearly 
not,  and  this  court  has  not  held  to  that 
effect.  Indeed,  its  utterances  have 
intimated  to  the  contrary." 

And  in  Brett  v.  Ebel  (1898)  29  App. 
Div.  256,  51  N.  Y.  Supp.  573,  it  was 
held  that  a  covenant,  upon  the  sale  of 
the  good  will  of  the  business  of  solicit- 
ing freight  for  a  certain  port,  not  to 
solicit  freights  for  such  port  in  or 
from  any  place  in  the  United  States 
east  of  the  Mississippi  river  for  a  cer- 
tain term,  was  not  without  considera- 
tion because  no  material  ''plant''  was 
involved  in  the  transaction,  the  court 
saying:  "The  good  will  of  a  business 
may  be  sold  independently.  A  physi- 
cian may  sell  the  good  will  of  his  prac- 
tice without  selling  his  office  furniture 
or  his  surgical  instruments.  So,  a 
lav/yer  may  sell  the  good  will  of  his 
clientage  without  selling  his  library. 
The  same  rule  applies  to  the  good  will 
of  a  mercantile  business;  in  fact,  to 
good  will  generally." 

In  Mapes  v.  Metcalf  (1901)  10  N.  D. 
601,  88  N.  W.  713,  a  stipulation  to  dis- 
continue the  newspaper  and  job  print- 
ing business,  and  not  to  resume  the 
same  within  five  years,  was  held  to  be 
valid  as  ancillary  to  the  sale  of  the 
good  will  of  the  business. 

And  in  Vandiver  v.  Robertson 
(1907)  125  Mo.  App.  307,  102  S.  W. 
659,  an  agreement  with  a  rival  news- 


paper publisher  to  discontinue  the 
publication  of  the  promisor's  paper  at 
a  certain  town,  and  at  no  time,  during 
the  time  the  other  party  might  be  in 
the  newspaper  business  in  said  town, 
to  resume  the  publication  of  that  or 
any  other  newspaper  in  said  town,  nor 
to  engage  in  or  be  in  any  way  inter- 
ested in  any  newspaper  published  in 
said  town,  was  held  not  to  be  invalid, 
although  it  was  not  ancillary  to  any 
other  contract,  on  the  ground  that  the 
restraint  imposed  was  so  limited  that 
its  tendency  was  not  to  inflict  a  loss 
upon  the  public. 

g.  Agreement  to  abandon  project. 

It  does  not  follow  that  because,  as 
incident  to  a  sale  of  the  good  will  of 
a  business  apart  from  any  transfer  of 
the  property  used  in  the  business,  a 
covenant  by  the  seller  not  to  re-engage 
in  the  business  may  be  valid,  a  con- 
tract to  forego  an  unexecuted  inten- 
tion to  engage  in  business  is  likewise 
lawful.  The  reason  for  making  a  dis- 
tinction between  the  two  kinds  of 
cases  appears  to  be  that,  in  the  former 
case,  the  public  interest  which  re- 
quires that  a  seller  shall  be  free  to 
enter  into  such  covenants  as  will  ade- 
quately protect  the  purchaser  out- 
weighs the  public  interest  which  re- 
quires free  and  unrestricted  competi- 
tion ;  while,  in  the  latter  case,  the  pub- 
lic interest  which  seeks  to  promote 
competition  tips  the  scale,  there  being 
no  countervailing  interest  to  be  taken 
into  consideration. 

Thus,  in  Webb  Press  Co.  v.  Bierce 
(1906)  116  La.  905,  41  So.  203,  a  con- 
tract by  which  one  who  had  con- 
templated engaging  in  lawful  busi- 
ness in  a  certain  place,  for  a  pecuniary 
consideration,  agreed  with  one  with 
whom  he  had  had  no  previous  rela- 
tions, and  who  also  contemplated  en- 
gaging in  the  same  business  at  the 
same  place,  to  abandon  his  plan,  was 
held  void  as  an  unreasonable  restraint 
of  trade. 

And  in  Gross,  K.  &  Co.  v.  Bibo 
(1914)  19  N.  M.  495,  145  Pac.  480,  an 
agreement  by  one  who  was  contem- 
plating the  establishment  of  a  store  at 
a  certain  place  in  competition  with  the 
other  party  to  the  agreement,  who  was 
at  that  time  engaged  in  business  at 
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that  place,  to  abandon  the  project, 
was  held  to  be  unlawful,  it  not  being 
incidental  or  ancillary  to  a  valid  con- 
tract for  the  sale  of  an  established 
business  and  its  good  will,  and  for  the 
purpose  of  protecting  the  good  will  of 
the  business  sold. 

And  see  also  in  this  connection 
Shapard  v.  Lesser  (reported  here- 
with) ante,  247, 

But  in  Sauser  v.  Kearney  (1910)  147 
Iowa,  335,  126  N.  W.  322,  an  agree- 
ment by  one  who  owned  a  lot  on  which 
the  business  of  conducting  a  lumber 
yard  could  be  carried  on,  and  who,  in 
contemplation  of  engaging  in  such 
business,  had  procured  a  stock  of  lum- 
ber and  placed  a  small  portion  of  it  up- 
on the  lot,  to  sell  to  another  dealer  the 
lumber  so  purchased,  and  not  to  en- 
gage in  the  business  at  that  place  for 


a  term  of  two  years,  was  held  valid  as 
ancillary  to  the  sale  of  a  business,  the 
court  taking  the  view  that  his  con- 
tract not  to  engage  in  the  business 
was  not  merely  a  sale  of  a  prospective 
right  which  anyone  would  have  to  en- 
gage in  the  business  in  that  town  if 
he  saw  fit. 

In  Moore  v.  First  Nat.  Bank  (1903) 
139  Ala.  595,  36  So.  777,  a  contract 
whereby  a  contractor  abandoned  nego- 
tiations for  the  building  of  a  mill,  and 
allowed  defendant  to  take  the  contract 
without  competition  by  him,  was  held 
not  void  as  opposed  to  public  policy, 
as  the  public  had  no  concern  in  the 
letting  of  the  contract  for  the  building 
of  the  mill,  and  therefore  no  interest 
in  maintaining  competition. 

£.  S.  0. 


W.  C.  STERRETT,  Receiver,  etc.,  of  Alabama  Trust  &  Savings  Company, 

V. 

SECOND  NATIONAL  BANK  of  Cincinnati,  Ohio. 

United  States  Circuit  Court  of  Appeals,  Sixth  Circuit  ^  December  4,   1917, 

(159  C.  C.  A.  55,  246  Fed.  753.) 

Receiver  —  title*  to  assets  —  suit  in  other  jurisdiction. 

1.  No  title  to  the  assets  of  a  corporation  which  will  permit  suit  in 
another  jurisdiction,  even  with  the  assent  of  the  appointing  court,  is  con- 
ferred upon  a  receiver  in  an  equity  suit  to  wind  up  the  affairs  of  a  cor- 
poration, where  the  statute  provides  that  the  assets  of  insolvent  corpora- 
tions are  a  trust  fund  to  be  marshaled  by  a  court  of  equity,  that  a  receiver 
may  be  appointed  of  all  assets  of  the  corporation  who  shall,  under  direction 
of  that  court,  collect  all  debts  and  manage  the  assets  of  the  corporation  as 
the  court  shall  direct,  and  that  the  receiver  shall  immediately  take  charge 
of  the  business,  collecting  its  assets  under  the  law  and  rules  of  the  court. 

[See  note  on  this  question  beginning  on  page  262.] 


—  right  to  sue  —  general  rule. 

2.  A  mere  chancery  receiver  is  but 
an  officer  of  the  court  appointing  him, 
and  in  the  absence  of  some  convey- 
ance or  statute  vesting  in  him  title  to 
the  debtor's  property,  he  cannot  sue 
in  the  courts  of  a  foreign  jurisdiction 
for  its  recovery  upon  the  mere  order 
of  the  appointing  court,  or  without 
other  authority  than  that  arising  out 
of  his  appointment  as  receiver. 

[See  23  R.  C.  L.  124.] 

—  title  conferred  by  statute. 

3.  Where  the  statute  under  which  a 


receiver  is  appointed  confers  upon 
him  title  to  the  property  of  the  debtor, 
he  may  sue  as  of  right  in  the  courts 
of  a  foreign  jurisdiction  for  recovery 
of  the  property. 

[See  23  R.  C.  L.  124.] 

Appeal  —  questioning  title  of  plain- 
tiff. 

4.  Lack  of  title  in  plaintiff  which 
will  confer  jurisdiction  upon  the  trial 
court  may  be  brought  to  the  attention 
of  the  appellate  court  for  the  Urst 
time  on  appeal. 

[See  2  R.  C.  L.  69  et  seq.] 
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Cross  appeals  from  a  decree  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Ohio  (Sater,  District  Judge)  in  favor  of 
plaintiff  in  part  only,  in  a  suit  to  recover  sums  for  which  defendant  was 
alleged  to  be  liable  because  of  dealings  between  it  and  the  insolvent  savings 
company;  defendant  appealing  from  so  much  of  the  judgment  as  held  it 
liable ;  and  plaintiff  appealing  from  so  much  as  rejected  part  of  his  claims. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Knappen  and  Den-     Iron  Co.  v.  Harper,  41  Ohio  St.  100; 


ison,  Circuit  Judges,  and  McCall,  Dis- 
trict Judge. 

Messrs.  Lawrence  Maxwell,  Ferdi- 
nand Jelke,  Jr.,  Landon  L.  Forch- 
heimer,  Charles  N.  Leslie,  Joseph  Sag- 
neister,  and  L  B.  Foraker  for  defend- 
ant. 

Messrs.  Edmund  H.  Diyer,  Philip 
Roettinger,  and  S.  C.  Roettinger,  for 
plaintiff: 

Plaintiff,  by  express  decree  of  the 
court  of  his  appointment,  is  author- 
ized to  institute  and  i>rosecute  this 
suit.  Such  rights  of  action,  therefore, 
as  may  have  arisen  and  existed  to  re- 
dress the  injuries  done  the  corpora- 
tion, and  of  any  creditor  or  stockhold- 
er, are  vested  in  plaintiff. 

Gates  V.  Smith,  176  Ala.  45,  57  So. 
438;  10  Cyc.  836;  Harrigan  v.  Gil- 
christ, 121  Wis.  133,  99  N.  W.  909; 
23  Am.  &  Eng.  Enc.  Law,  2d  ed.  1078 ; 
6  Thomp.  Corp.  6939,  6950,  6952,  6953, 
6961;  High,  Receivers,  4th  ed.  §  320; 
Humboldt  Min.  Co.  v.  American  Mfg. 
Min.  &  Mill.  Co.  10  C.  C.  A.  415,  22 
U.  S.  App.  834,  62  Fed.  356 ;  Germania 
Safety-Vault  &  T.  Co.  v.  Boynton,  19 
<3.  C.  A.  118,  37  U.  S.  App.  602,  71  Fed, 
797;  National  Park  Bank  v.  Germaur 
American  Mut.  W.  &  Secor.  Co.  116 
N.  Y.  281,  5  L.R.A.  673,  22  N.  E.  567; 
l^ational  Bank  v.  Young,  41  N.  J.  Eq. 
^1,  7  Atl.  488 ;  Steiner  v.  Steiner  Land 
A  Lumber  Co.  120  Ala.  128,  26  So.  494; 
Chambers  v.  Falkner,  65  Ala.  448; 
•Gulf  Yellow  Pine  Lumber  Co.  v.  Chap- 
man &  Co.  159  Ala.  444,  48  So.  662; 
Memphis  &  C.  R.  Co.  v.  Woods,  88  Ala. 
630,  7  L.R.A.  605,  16  Am.  St.  Rep. 
81,  7  So.  108;  Lagarde  v.  Annistoa 
Lime  &  Stone  Co.  126  Ala.  496,  28  So. 
199,  20  Mor.  Min.  Rep.  545;  North- 
western Land  Asso.  v.  Grady,  137  Ala. 
^19,  33  So.  874;  De  Bardeleben  v.  Bes- 
semer Land  &  Improv.  Co.  140  Ala. 
•621,  37  So.  511;  Morawetz,  Priv.  Corp. 
Y  517,  p.  483;  Morse,  Banks  &  Bkg. 
1  127,  p.  271,  4th  ed.  §  65;  Chicago 
•City  R.  Co.  V.  Allerton,  18  Wall.  233,  21 
L.  ed.  902 ;  Bell  v.  MeConnell,  37  Ohio 
-St.  396,  41  Am.  Rep.  528;  Peckham 
3  A.L.R^17 


Warden  v.  Union  P.  R.  Co.  103  U.  S. 
651,  26  L.  ed.  509,  7  Mor.  Min.  Rep. 
144 ;  Koehler  v.  Black  River  Falls  Iron 
Co.  2  Black,  716,  17  L.  ed.  339;  Hall 
V.  Alabama  Terminal  &  Improv.  Co. 
173  Ala.  414,  56  So.  235;  Cook,  Corp. 
5th  ed.  §  649 ;  Moore  v.  Marsh,  7  Wall. 
615,  19  L.  ed.  37;  Jackson  v.  Ludeling, 
21  Wall.  616,  22  L.  ed.  492;  Wardell 
V.  Union  P.  R.  Co.  108  U.  S.  651,  26 
L.  ed.  509,  7  Mor.  Min.  Rep.  144 ;  Chatr 
tanooga,  R.  &  C.  R.  Co.  v.  Evans,  14 
C.  C.  A.  116,  31  U.  S  App  432,  66  Fed. 
817. 

Plaintiff  is  entitled  to  a  recovery  of 
the  principal  sums  with  interest. 

Moore  v.  Robison,  6  Ohio  St.  302; 
Richards  v.  Skiff,  8  Ohio  St.  586; 
Faran  v*  Robinson,  17  Ohio  St.  243, 
93  Am.  Dec.  617;  Loudenback  v.  Col- 
lins, 4  Ohio  St.  251;  28  Am.  &  fing. 
Enc.  Law,  2d  ed.  726 ;  Colebrooke,  Col- 
lateral Securities,  §  117;  38  Cyc. 
2082(B),  2083  note  10,  2097;  Ran- 
dolph, Com.  Paper,  §  1782;  Jones,  Colr 
latwal  Securities,  §  575;  St.  John  v. 
O'Connel,  7  Port  (Ala.)  481;  Cocke 
V.  Chaney,  14  Ala.  67 ;  Eau  Claire  Nat. 
Bank  v.  Jackman,  204  U.  S.  522,  51 
L.  ed.  596,  27  Sup.  Ct.  Rep.  391 ;  Globe 
Bank  &  T.  Co.  v.  Martin,  286  U.  S. 
288,  59  L.  ed.  583,  35  Sup.  Ct.  Rep. 
877;  —  Ky.  — ,  124  S.  W.  879;  Miller 
V.  New  Orleans  Acid  &  Fertilizer  Co. 
211  U.  S.  507,  53  L.  ed.  305,  29  Sup. 
Ct.  Rep.  176. 

Knapiien,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  plaintiff,  as  receiver  of  the 
Alabama  Trust  &  Savings  Company, 
filed  his  bill  in  the  court  below  to  re- 
cover sums  for  which  he  alleged  the 
Nationfd  Bank  was  liable  on  ac- 
count of  dealings  between  that  bank 
and  the  Savings  Company  and  its 
officers.  Upon  final  hearing  on 
pleadings  and  proofs,  the  district 
court  found  defendant  liable  for  the 
application  of  a  balance  of  the  Sav- 
ings Company's  deposit  in  the  Na- 
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tional  Bank,  upon  paper  held  by  the 
latter  bank,  on  which  the  Saidngs 
Company  appeared  as  principal 
maker,  but  which  was  found  to  have 
been  given  for  the  benefit  of  cer- 
tain of  the  Savings  Company's  of- 
ficers. Plaintiff's  remaining  claims 
were  rejected.  Both  parties  have 
appealed. 

At  the  outset  we  are  met  with  de- 
fendant's contention  that  plaintiff 
is  without  authority  to  maintain 
this  suit.  The  Savings  Company  is 
a  banking  corporation  organized 
under  the  laws  of  Alabama.  In  the 
year  1911,  upon  a  bill  filed  against  it 
in  a  state  chancery  court  of  Ala- 
bama, by  certain  of  its  creditors,  al- 
leging its  insolvency,  plaintiff  was 
appointed  receiver,  and  later  was 
given  by  the  Alabama  court  dis- 
cretionary authority  to  prosecute 
the  instant  suit,  which  was  accord- 
ingly brought  in  a  Federal  district 
court  in  Ohio,  there  having  been  no 
receivership  proceedings,  ancillary 
or  otherwise,  in  that  state. 

It  is  the  settled  rule  that  a  mere 
chancery  receiver  is  but  an  officer 
of  the  court  appointing  him,  and 
that  in  the  absisnce  of  some  convey- 
ance or  statute  vesting  in  him  title 
to  the  debtor's  property  he  cannot 
sue  in  the  courts  of  a  foreign  juris- 

n«cet^e«w  diction    for  its  re- 

riRht  to  •«€—        covery     upon     the 

general  rule.  ^^j,^     ^^^^^    ^f    the 

appointing  court,  or  without  other 
authority  than  that  arising  from  his 
appointment  as  receiver ;  and  that  in 
the  absence  of  actual  conveyance 
(there  was  none  in  this  case)  the 
question  whether  the  receiver  has 
title  is  governed  by  the  statutes  of 
the  state  by  whose  court  the  ap- 
pointment was  made.  Booth  v. 
Clark,  17  How.  322,  15  L.  ed.  164; 
Hale  V.  Allinson,  188  U.  S.  56,  47  L. 
ed.  380,  23  Sup.  Ct.  Rep.  244 ;  Great 
Western  Min.  &  Mfg.  Co.  v.  Harris, 
198  U.  S.  561,  573,  49  L.  ed.  1163, 
1167,  25  Sup.  Ct.  Rep.  770 ;  Keatley 
V.  Furey,  226  U.  S.  399,  403,  57  L. 
ed.  273,  275,  33  Sup.  Ct.  Rep.  121. 
On  the  other  hand,  it  is  equally  well 
settled  that,  where  the  statute  un- 


der which  the  appotntmeBt  was 
made  confers  such 
title  on  the  receiver,  byVtat  "e.*''** 
he  may  sue  as  of 
right  in  the  courts  of  the  foreign 
jurisdiction ;  and  such  courts  will, 
in  respect  to  such  question  of  title, 
accept  the  construction  put  upon 
the  statute  by  the  highest  court  of 
the  state.  Bemheimer  v.  Converse, 
206  U.  S.  516,  534,  51  L.  ed.  1168, 
1176,  27  Sup.  Ct.  Rep.  756;  Con- 
verse V.  Hamilton,  224  U,  S.  243, 
256,  and  following,  56  L.  ed.  749, 
754,  32  Sup.  Ct.  Rep,  415,  Ann.  Cas. 
1913D,  1292.  The  question  is,  Un- 
der which  classifleation  does  plain- 
tiff receiver  come? 

Section  3509  of  the  Code  of  Ala- 
bama (1907)  provides  that  "the 
assets  of  insolvent  corporations  con- 
stitute a  trust  fund  for  the  payment 
of  the  creditors  of  such  corpora- 
tions, which  may  be  marshaled  and 
administered  in  courts  of  equity  in 
this  state." 

Section  3511,  which  relates  to 
proceedings  for  voluntary  dissolu- 
tion of  corporations  by  action  of 
stockholders,  provides  for  the  ap- 
pointment by  the  chancery  court  of 
a  receiver  of  "all  the  books,  property, 
and  assets  of  the  corporation,"  and 
that  such  receiver  shall,  "under  iJie 
direction  of  the  court,*'  collect  all 
debts  due  to,  and  sell  all  the  proj)- 
erty  of,  the  corporation,  paying  its 
debts  in  full  or  ratably  and  divid- 
ing the  residue  among  stockhold- 
ers.^ 

Section  3512,  which  relates  to  the 
dissolution  of  insolvent  corpora- 
tions generally,  provides  for  the  ap- 
pointment of  a  receiver  of  all  the 
corporate  property  and  assets,  re- 
quiring that  ofiicer  to  exercise  and 
perform,  **under  the  direction  of  tlie 
court,"  the  powers  and  duties  re- 
quired of  receivers  under  §  3511, 
and  to  "otherwise  manage  the  af- 
fairs of  the  corporation  pending 
final  settlement  thereof  as  the  court 
shaU  direct.'* 

Section  3560,  which  is  confined  to 
proceedings  against  insolvent 
banks,  requires  the  attorney  general 
(upon   direction   of  the  governor^ 


^  AU  italics  in  this  opinion  ours. 
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based  on  the  state  treasurer's  find- 
ing of  insolvency)  to  institute,  "in 
a  court  having  jurisdiction  in  the 
county  where  the  bank  or  parent 
bank  is  located,"  proceedings  "to 
put  the  bank  in  the  hands  of  some 
competent  person/'  such  appointee 
being  required  to  give  bond  in  an 
amount  to  be  fixed  by  the  judge,  and 
to  "immediately  take  charge  of  the 
business  of  said  bank,  collecting  its 
assets  and  paying  off  its  liabilities, 
under  the  law  and  rules  of  aiLch 
court.**  It  was  under  these  statutes 
(although  upon  bill  by  private  cred- 
itors) that  plaintiff's  appointment 
was  made,  and  by  which  the  ques- 
tion of  his  title  is  to  be  tested. 

The  decree,  after  reciting  the 
corporate  organization  of  the  Sav- 
ings Company  under  the  general 
laws  of  Alabama,  its  insolvency,  its 
suspension  of  business,  and  in- 
libility  to  resume  the  same  with 
safety  to  the  public,  that  its  assets 
constitute  a  trust  fund  for  the  pay- 
ment of  its  creditors  and  "should  be 
marshaled  and  administered  in  this 
court,"  that  upon  final  settlement  it 
should  be  dissolved,  and  that  a  re- 
ceiver "should  now  be  appointed  to 
administer  its  estate,"  directs  that 
plaintiff  "be  and  he  is  hereby  ap- 
pointed receiver  of  defendant,  and 
empowered  and  directed  to  demand 
and  take  into  his  possession  all  the 
defendant's  assets  and  property  to 
which  it  is  entitled  and  to  recover 
the  same,  to  be  reduced  to  money 
and  administered  under  the  further 
order  of  the  court**  with  express  au- 
thority to  employ  counsel  and  to 
bring  actions  at  law  or  in  equity 
^as  he  may  be  advised,"  and  to  in- 
cur expense  necessarily  incident 
thereto. 

It  will  be  seen  that  these  statutes 
do  not  expressly  confer  title  upon 
the  receiver;  that  they,  at  least  at 
first  view,  suggest  generally  a  court 
direction  and  control, — an  ordinary 
chancery  receivership, — and  that  the 
order  of  appointment  specifically 
provides  for  the  administration  of 
the  bank's  estate,  including  recov- 
eries by  suit,  under  the  court's 
order. 


In  Gates  v.  Smith,  176  Ala.  89,  57 
So.  438,  which  involved  the  right  of 
a  debtor  to  set  off  a  debt  of  the  bank 
acquired  after  its  insolvency  against 
a  debt  due  the  bank,  the  court,  recog- 
nizing the  rule  that  in  ordinary  cases 
of  receivership  the  receiver  gets  no 
title  to  the  debtor's  assets,  passed  by 
the  question  whether  the  receiver 
was  vested  with  the  legal  title,  basing 
its  decision  upon  the  trtist  fund  na- 
ture of  the  assets  of  the  insolvent 
bank,  which  of  itself  forbade  such 
set-off. 

•  In  Montgomery  Bank  &  T.  Co.  v. 
Walker,  181  Ala.  868,  61  So.  951, 
which  involved  the  power  of  the  su- 
perintendent of  banks,  under  §  10 
of  Act  No.  84  of  the  General  Acts 
of  Alabama  of  1911  (in  effect  when 
the  instant  receivership  was  creat- 
ed) to  maintain  suit  to  avoid  a 
fraudulent  transaction  made  by  the 
bank's  officials,  the  court  cited  Na- 
tional Bank  v.  Kennedy,  17  Wall.  19, 
21  L.  ed.  554,  as  asserting  the  power 
of  a  receiver  under  the  National 
Bank  Act,  "as  statutory  assignee," 
to  collect  the  assets  of  the  bank ;  but 
the  opinion  contains  no  suggestion 
that  the  superintendent  of  banks 
was  in  fact  such  assignee.  On  the 
contrary,  in  asserting  the  constitu- 
tionality of  the  act,  as  against  an  al* 
leged  lack  of  due  process,  the  court 
expressly  said  (page  378  of  181 
Ala.)  that  it  did  not  "understand 
the  act  as  making  this  proceeding 
operate  as  a  change  in  the  owner-- 
ship  or  legal  title  to  the  property,, 
but  the  superintendait  is  in  reality 
a  receiver,  who  takes  charge  of  the 
bank  for  the  benefit  of  the  stocks 
holders,  depositors,  and  other  cred- 
itors." 

In  the  later  case  of  (Dobbs  v.  Viz- 
ard Invest.  0>.  182  Ala.  372,  62  So. 
730,  Ann.  Cas.  1915D,  801,  brought 
under  §  3609,  supra,  for  the  ad- 
ministration of  an  insolvent  bank, 
in  denying  the  right  of  the  re- 
ceiver (for  lack  of  interest  in  the 
distribution)  to  appeal  from  a  de- 
cree allowing  the  claim  of  a  credi- 
tor, the  court  (page  374  of  182  Ala.) 
characterized  the  receiver  as  "the 
mere  agent  of  the  court  for  the  col- 
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lection  and  distribution  of  the  assets 
of  the  insolvent  corporation  under 
orders  of  the  court  which  fully  pro- 
tect him,"  etc.,  saying  (page  375  of 
182  Ala.):  "The  receiver  is  the 
mere  creature  of  the  court.  He 
must  give  heed  to  his  master's 
voice." 

In  the  still  later  case  of  Coffey  v. 
Gay,  191  Ala.  137,  L.R.A.1915D, 
802,  67  So.  681,  which  involved  the 
right  of  a  receiver  of  an  insolvent 
bank,  appointed  under  §  3560, 
supra,  to  appeal  from  an  order  in 
the  principal  suit  denying  the  liabil-. 
ity  of  stockholders  for  unpaid  sub* 
scriptions,  the  proposition  involved 
in  Cobbs  v.  Vizard  Invest.  Co.  was 
reasserted,  and  upon  the  same 
grounds  there  announced ;  the  court 
quoting  from  the  opinion  in  that 
case  the  language  above  set  out,  and 
further  saying  that  "this  suit  the  re- 
ceiver was  without  authority  to 
bring  until  he  first  obtained  permis- 
sion of  the  court  of  his  appoint- 
ment." 

True,  in  the  still  later  case  of 
Hundley  v.  Hewitt,  195  Ala.  647,  71 
So.  419,  which  involved  the  right  of 
a  receiver  of  an  insolvent  insurance 
company,  appointed  under  §  4552  of 
the  Code,  to  recover  unpaid  stock 
subscriptions  (under  §  3509,  supra, 
and  §  3744),  the  court,  in  support 
of  the  existence  of  such  power, 
quoted  the  definition  of  the  title  of 
the  ''trustee  in  bankruptcy"  as  con- 
tained in  Cartwright  v.  West,  173 
Ala.  202,  56  So.  917,  and  expressed 
(page  664  of  195  Ala.)  the  opinion 
that  "the  receiver  appointed  in  this 
case,  acting  under  orders  of  the 
court  appointing  him, — a  court  of 
competent  jurisdiction,  with  full 
power  to  settle  the  affairs  of  a  dis- 
solved corporation, — ^has  rights  and 
duties  of  a  kindred  character  to 
those  of  a  trustee  in  bankruptcy, 
80  far  us  the  question  here  con- 
cerned is  involved.^' 

But  we  find  nothing  in  the  opin- 
ion asserting  that  the  receiver  holds 
title  to  the  property  of  the  insolvent 
bank;  the  implications  are  all  to 
the  contrary. 


The  instant  case  is  readily  dis- 
tinguishable from  cases  relied  upon 
by  plaintiff.  In  Relfe  v.  Rundle 
(Life  Asso.  of  America  v.  Rundle) 
103  U.  S.  222,  26  L.  ed.  837,  the 
"temporary  agent  and  receiver"  of 
the  insurance  company  (page  223  of 
103  U.  S.)  was  held  (page  225  of  103 
U.  S.)  to  be  '^he  statutory  suc- 
cessor of  the  corporation  for  the 
purpose  of  winding  up  its  affairs." 
In  Bernheimer  v.  (Converse  and 
Converse  v.  Hamilton,  supra,  it  was 
held  that  under  the  Minnesota  stat- 
ute, as  interpreted  by  the  supreme 
court  of  that  state,  as  well  as  by  the 
Supreme  Court  of  the  United  States, 
"the  receiver  is  not  the  ordinary 
chancery  receiver  or  arm  of  the 
court  appointing  him,  but  a  quasi 
assignee,  and  a  representative  of 
the  creditors."  And  see  Courtney  v. 
Croxton  (C.  C.  A.  6th  C.)  152  C.  C. 
A.  235,  239  Fed.  247,  249. 

In  Howarth  v.  Lombard,  175 
Mass.  570,  49  L.R.A.  301,  56  N.  E. 
888,  the  bank's  receiver,  which  the 
Washington  court  (whose  statute 
was  involved)  called  a  "quasi  as- 
signee for  creditors,'^  was  declared 
by  the  Massachusetts  court  (page 
579  of  175  Mass.)  to  be  "the  owner 
of  the  legal  title  to  this  fund  as  a 
trustee  for  the  creditors."  In  How- 
arth V.  Angle,  162  N.  Y.  179,  47 
L.R.A.  725,  56  N.  E.  489,  the  Wash- 
ington  statute  was  similarly  con- 
strued. 

There  is  a  marked,  and  not  un- 
natural, tendency  in  the  courts  in 
favor  of  the  construction,  where 
possible,  of  statutory  proceedings 
for  the  dissolution  of  corporations 
(as  distinguished  from  ordinary 
creditors'  suits)  as  vesting  in  the 
receiver  the  title  to  corporate  assets 
(in  Great  Western  Min.  &  Mfg.  Co. 
V.  Harris,  198  U.  S.  561,  673,  49  L. 
ed.  1163, 1167,  25  Sup.  a.  Rep.  770, 
the  receiver  was  appointed  in  a 
creditors'  suit) ;  and  were  it  not  for 
the  decisions  in  Montgomery  Bank 
&  T.  Co.  V.  Walker,  Cobbs  v.  Vizard 
Invest.  Co.  and  Coffey  v.  Gay,  — 
supra,  such  construction  of  the  Ala- 
bama statute  would  present  less  dif- 
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ficulty.  But  this  construction  seems 
impossible  without  disregarding 
these  three  decisions,  and  in  the  face 
of  the  fact  that  neither  of  the  other 
Alabama  decisions  cited  contains 
anything  necessarily  inconsistent 
with  the  holdings  in  the  three  cases 
mentioned.  In  so  saying,  we  have 
not  overlooked  the  fact  that  in  Cobbs 
V.  Vizard  Invest.  Co.  and  CJoffey  v. 
Gay,  the  orders  sought  to  be  ap- 
pealed from  were  made  in  the  court 
of  principal  administration.  > 

We  are  thus  constrained  to  hold 
that  the  Alabama  statute  confers 
upon  the  receiver  in  the  instant  case 

no  title  to  the  bank's 
MsltMMit  assets,  and  thus  no 

jlnitStem..         ^^^^    to    maintain 

the  mstant  suit ;  for 

ias  said  in  Great  Western  Min.  & 
If g.  Co.  V.  Harris,  supra,  in  which 
the  appointing  court  had  authorized 
the  action  by  the  receiver),  in  the 
absence  of  statutory  authority  there- 
for, the  receiver's  right  ''to  sue  in  a 
foreign  jurisdiction  is  not  recog- 
nized upon  principles  of  comity,  and 
the  court  of  liis  appointment  can 
clothe  him  with  no  power  to  exercise 
his  official  duties  beyond  its  juris- 
diction. The  ground  of  this  conclu- 
sion is  that  every  jurisdiction  in 
which  it  is  sought  by  means  of  a  re- 
ceiver to  subject  property  to  the 
control  of  the  court  has  the  right 
and  power  to  determine  for  itself 
who  the  receiver  shall  be,  and  to 
make  such  distribution  of  the  funds 
realized  within  its  own  jurisdiction 
as  will  protect  the  rights  of  local 
parties  interested  therein,  and  not 
permit  a  foreign  court  to  prejudice 
the  rights  of  local  creditors  by  re- 
moving assets  from  the  local  juris- 
diction without  an  order  of  the  court 
or  its  approval  as  to  the  officer  who 
shall  act  in  the  holding  and  distri- 
bution of  the  property  recovered." 
Page  576  of  198  U.  S.,  49  L.  ed. 
1168,  25  Sup.  Ct.  Rep.  774. 

It  follows  that  in  the  present  state 
of  the  record  the  defendant  is  en- 
titled to  a  dismissal  of  the  suit,  not- 


withstanding its  apparent  failure  to 
call  to  the  attention  a««— i— «— 

Of  the    court    below    tlonlnv  tltle 

the  proposition  on  •'»>•*»"«• 
which  our  decision  is  based ;  for,  if 
plaintiff  had  no  title  and  no  right  of 
action  in  the  court  below,  that  court 
was  without  power  to  render  decree 
in  his  favor.  See  Great  Western 
Min.  &  Mfg.  Co.  V.  Harris,  supra,  at 
pages  577,  578  of  198  U.  S.  A  de- 
fense that  plaintiff  has  no  title  to 
the  asserted  right  of  action  is  al- 
ways open. 

A  disposition  by  this  court  of  the 
appeal  without  determination  of 
the  merits  is  unfortunate,  and  it  is 
with  reluctance  that  we  have 
reached  the  conclusion  that  there  is 
no  escape  from  it.  But  lack  of  title 
in  plaintiff  is  not  a  mere  *techni- 
cality,"  in  the  ordinary  meaning  of 
that  term,  for  there  is  always,  the- 
oretically at  least,  a  possibility  that 
defendant  may  be  subjected  to  fur- 
ther suit  by  the  owner  of  the  title 
and  right  of  action.  The  present 
difficulty  could  readily  have  been 
avoided  by  ancillary  receivership, 
and  the  dismissal  of  the  case  will 
not  necessarily  preclude  further  pro- 
ceedings. Whether  an  ancillary 
receivership,  and  an  ancillary  bill 
thereunder,  would  save  the  present 
suit  from  dismissal,  we  need  not  de-, 
dde.  See  Coal  &  Iron  R.  Co.  v. 
Reherd  (C.  C.  A.  4th  C.)  128  C.  C. 
A.  155,  204  Fed.  859,  882.  Such  a 
question,  if  presented,  would  prop- 
erly be  addressed  to  the  court  be- 
low; and  counsel  have  not  been 
heard  upon  it  here.  ^ 

The  decree  of  the  District  Court 
is  reversed,  and  the  record  remand- 
ed to  that  court,  with  directions  to 
take  further  proceedings  not  incon- 
sistent with  this  opinion. 

Petition  for  rehearing  denied, 
January  8,  1918. 

Affirmed  by  the  Supreme  Court 
of  the  United  States,  December  9, 
1918  (U.  S.  Adv.  Ops.  1918-19,  p. 
52),  248  U.  S.  78,  63  L.  ed.  184,  39 
Sup.  Ct.  Rep.  27. 
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ANNOTATION, 

When  receiver  of  corporation  deemed  to  be  vested  with  tide  to 

entitle  him  to  sue  in  a  foreign  jurisdiction. 


assets  so  as  to 


The  scope  of  this  annotation  is  a 
somewhat  narrow  one,  its  purpose  be- 
ing to  ascertain,  so  far  as  possible, 
the  force  and  applicability  of  the  rule 
that  a  receiver  having  title  to  the  as- 
sets of  a  corporation  may  sue  in  a 
foreign  jurisdiction.  It  is  not  intend- 
ed to  cover  the  question,  upon  which 
there  is  a  variety  of  judicial  opinion, 
of  the  extent  to  which  the  courts  of 
another  jurisdiction  will  give  effect  to 
a  title  vested  in  a  receiver  by  volun- 
tary conveyance  or  operation  of  law. 

Rule    tkat   reeeivew   haTins    title   may 
sue  not  one  ot  right  but  of  comity* 

Although  expressions  are  to  be 
found  in  some  cases  which  indicate  an 
understanding  that  the  effect  of  the 
rule  that  a  receiver  having  title  to  the 
assets  of  a  corporation  may  sue  in  a 
foreign  jurisdiction  is  to  confer  upon 
a  receiver  vested  with  the  title  to  the 
assets  of  the  corporation  an  absolute 
right  to  sue  outside  the  jurisdiction  of 
his  appointment  (compare  language 
of  the  reported  case  (Stersett  t. 
Second  Nat.  Bank,  ante,  257)  and 
of  Hopkins  v.  Lancaster  (1918)  264 
Fed.  190,  that  such  a  receiver  **may 
sue  as  of  right  in  the  courts  of  the 
foreign  jurisdiction")*  other  cases  in- 
dicate that  such  rule  only  states  a 
condition  which  must  exist  before  a 
receiver  will  be  admitted  to  sue  in 
another  jurisdiction.  That  the  latter 
is  the  true  view  is  also  indicated  by 
the  fact  that  the  state  courts  (al- 
though sometimes  differing  as  to  the 
character  of  the  transfer  which  will 
be  considered  as  involuntary)  refuse 
to  recognize,  except  as  a  matter  of 
comity,  transfers  of  property  to  a  re- 
ceiver or  other  judicial  officer  which 
are  not  of  a  voluntary  character;  and 
it  has  been  held  that  there  is  no  provi- 
sion of  the  Federal  Constitution  which 
requires  them  to  do  so.  See  Reynolds 
V.  Adden  (1890)  136  U.  S.  348,  34  L. 
ed.  360,  10  Sup.  Ct.  Rep.  843. 


Oliaraotev   of  transfer   determined   hf 
law  of  sitns  of  property* 

The  courts  of  the  actual  situs  of  the 
property  sought  to  be  reached  by  a 
foreign  assignee  or  receiver  must  for 
themselves  determine  whether  a  par- 
ticular transaction  is  or  is  not  such  a 
voluntary  assignment  as  will  be  up- 
held under  the  law  and  policy  of  the 
state.  Zacher  v.  Fidelity  Trust  &  S. 
V.  Co.  (1901)  46  C.  C.  A.  480,  106 
Fed.  693. 

Force  of  mle  that  receiver  luivUis;  title 
may  sne. 

Inasmuch  as  the  privilege  of  main- 
taining suits  is,  except  in  the  Federal 
courts,  ordinarily  accorded  as  a  mat- 
ter of  comity  to  a  foreign  receiver, 
whether  invested  with  title  or  not,  the 
question  under  discussion  is  of  im- 
portance only  where  a  receiver  seeks 
to  sue  in  a  Federal  c^urt  outside  the 
territorial  jurisdiction  of  the  court 
appointing  him. 

In  the  Federal  courts  the  rule  seems 
to  be  that  a  receiver  whose  rights  with 
respect  to  the  property  and  assets  de- 
pend entirely  upon  his  powers  as  an 
officer  of  the  court,  or  upon  the  order 
of  the  court  appointing  him,  and  who 
has  not  been  vested  with  the  title  by 
transfer  or  statute,  will  not,  even  as  a 
matter  of  comity,  be  allowed  to  main- 
tain a  suit  in  the  jurisdiction  other 
than  that  of  his  appointment. 

In  Kelly  v.  Dolan  (1914)  218  Fed. 
966,  affirmed  in  (1916)  147  C.  C.  A. 
443,  233  Fed.  636,  it  is  said:  "A  chan- 
cery receiver  cannot  bring  an  action 
in  his  own  name  outside  of  the  juris- 
diction of  the  court  of  his  appoint- 
ment, because  he  does  not  have  the 
legal  title  to  the  property  of  the  cor- 
poration or  the  chose  in  action,  and 
his  representative  capacity  will  not 
extend  beyond  the  limits  of  the  juris- 
diction by  which  he  was  appointed. 
The  effect  of  a  statutory  receivership, 
however,  may,  by  force  of  law,  be  to 
transfer  to  the  receiver  the  legal  title 
to  the  property  of  the  corporation,  in- 
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cladincr  choaes  hi  action.  The  jurid* 
ical  consequence  of  this  is  that  such 
a  receiver  may  bring  suit  outride  of 
the  jurisdiction  of  the  authority  ap» 
pointing  him,  for  the  reason  that  he 
has  the  legal  title^  and  therefore  may 
enforce  it  by  an  action." 

And  in  Edwards  v.  National  Window 
Glass  Jobbers'  Asso.  (1905)  139  Fed^ 
795,  it  is  said:  'The  distinction  ap- 
parent in  all  cases  is  as  to  whether  the 
receiver  has  title  or  whether  he  is 
simply  appointed  an  agent  or  officer  of 
the  court  under  its  general  equity 
powers.  In  the  one  case,  through  com* 
ity,  he  may  be  allowed  to  maintain  a 
suit  in  a  foreign  jurisdiction  where 
such  a  course  would  not  conflict  with 
local  policy  or  the  rights  of  creditors 
in  such  jurisdiction;  while  in  the  oth- 
er, his  powers  are  limited  to  the  juris- 
diction of  the  court  appointing  him« 
In  the  case  of  Wigton  v.  Rosier  (1900; 
C.  C.)  102  Fed.  70,  Judge  Dallas,  in 
deciding,  in  the  case  before  him,  that 
A  receiver  was  not  entitled  to  sue  in 
A  jurisdiction  outside  of  that  in  which 
be  was  appointed,  questioned,  but  did 
not  decide,  whether,  in  view  of  the  de- 
cisions of  the  Supreme  Court  of  the 
United  States,  Federal  courts  would, 
in  any  case,  through  courtesy  or  com* 
ity,  recognize  the  right  of  a  receiver 
to  sue  in  a  foreign  jurisdiction.*' 


er    deemed    TMtod    wHk 
titto  to  mmamU. 

The  right  of  a  receiver  to  sue  out- 
side the  jurisdiction  of  the  court  ap- 
pointing him,  so  far  as  the  right  to  do 
so  depends  apon  his  having  title,  ap- 
pears to  have  been  recognized  prin- 
cipally in  cases  (such  as  Relfe  v.  Run- 
die  (life  Asso.  of  America  v.  Rundle) 
(1880)  106  U.  S.  222,  26  L.  ed.  837; 
American  Nat.  Rank  v.  National  Bene- 
fit &  Casualty  Co.  (1895)  70  Fed.  420; 
Avery  v.  Boston  Safe-Deposit  &  T.  Co. 
(1896)  72  Fed.  700;  Hopkins  v.  Lan- 
caster (1918)  254  Fedr  190;  Planters 
Bank  v.  Bass  (1847)  2  La.  Ann.  430; 
Bockover  v.  Life  Asso.  of  America 
(1883)  77.  Va.  85;  and  Parker  v. 
Stoughton  Mill  Ck>.  (1895)  191  Wis.  174, 
51  Am.  St  Rep.  881,  64  N.  W.  751)  in 
which  the  receiver  or  other  officer  is 
constituted  the  virtual  successor  or 
lepresentative  of  the  corporation  it- 


self, upon  the  entry  of  a  decree  for  its 
dissolution,  and  in  cases  (such  as 
Beroheimer  v.  Converse  (1907)  206 
U.  S.  516,  51  L,  ed.  1163,  27  Sup.  Ct. 
Rep.  755;  Converse  v.  Hamilton,  224 
U.  S.  243,  56  L.  ed.  749,  32  Sup.  Ct, 
Rep.  415,  Ann.  Cas.  1913D,  1292;  Hale 
v.  Hardon  (1899)  37  C.  C.  A.  740,  95 
Fed.  .774;  Goss  v.  Carter  (1907)  84  C. 
C.  A.  402,  156  Fed.  746;  Irvine  v. 
Putnam  (1911)  190  Fed.  321;  Irvine  v. 
Elliott  (1913)  203  Fed.  82;  Irvine  v. 
Baker  (1915)  225  Fed.  834;  John  W. 
Cooney  Co.  v.  Arlington  Hotel  Co. 
(1917)  —  DeL  — ,  101  Atl.  879;  How- 
arth  V.  Lombard  (1900)  175  Mass.  570, 
49  L.R. A.  301,  56  N.  E.  888 ;  Howarth 
V.  Angle  (1900)  162  N.  Y.  489,  47 
L.R.A.  725,  56  N.  E.  489;  Shipman  v, 
Treadwell  (1913)  208  N.  Y.  404,  102 
N.  E.  634)  in  which  he  is  invested,  by 
the  law  governing  the  stockholders' 
liability,  with  the  right,  to  enforce 
such  liability,  in  which  he  is  spoken 
of  as  a  ''quasi  assignee''  of  the  cause 
of  action. 

—  meve  appeiatnte&t  as  veoelTev  mot 
eiiiOi&gla. 

It  is  uniformly  held  that,  without 
statutory  provisions  to  that  effect,  no 
transfer  of  title  follows  by  operation 
of  law  from  the  appointmeikt  of  a  re- 
ceiver of  the  property  of  the  corpora- 
tion,  though  authorized  to  sue. 

Thus,  a  mere  appointment  as  re- 
ceiver,  authorizing  the  appointee  to 
sue  in  the  state,  either  in  his  own 
name  or  in  the  name  of  the  corpora- 
tion, does  not  constitute  him  an  as- 
signee of  the  corporation's  property, 
so  as  to  entitle  him  to  maintain  an  ac- 
tion in  his  own  name  outside  the  juris- 
diction of  the  tribunal  that  appointed 
him.  Homer  v.  Barr  Pumping  Engine 
Co.  (1901)  180  Mass.  163,  91  Am.  St. 
Rep.  269,  61  N.  E.  883. 

So,  in  Hayward  v.  Leeson  (1900) 
176  Mass-  310,  49  L.RA.  725,  67  N.  E. 
656,  where  it  appeared  that  a  receiver 
appointed  by  a  Tennessee  court  for 
an  insolvent  corporation  was  author- 
ized by  his  appointment  to  collect, 
take  possession  of,  preserve,  and  care 
for  the  assets  of  the  corporation,  and 
dispose  of  the  same  under  the  order 
of  the  court,  and  was  directed  to 
prosecute  suits  in  the  courts  of  Massa- 
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chusetts  for  the  purpose  of  recover- 
ing from  the  promoters  of  the  corpora* 
tion  assets  which  it  was  claimed  they 
had  unlawfully  withdrawn,  it  was  held 
that  none  of  the  proceedings  in  Ten- 
nessee operated  as  an  assignment  to 
the  receiver  of  the  choses  in  action  in 
litigation,  and  therefore  that  the  re- 
ceiver could  not  sue  thereon  in  his 
name  in  Massachusetts. 

A  receiver  appointed  upon  a  credi- 
tor's bill  filed  against  a  judgment 
debtor  has  no  such  authority  as  will 
enable  him  to  go  into  a  foreign  juris- 
diction to  take  possession  of  the  debt- 
or's property.  Booth  v.  Clark,  17  How. 
(U.  S.)  322,  15  L,  ed.  164. 

A  receiver  appointed  under  the  Fed- 
eral Bankruptcy  Act,  to  collect  and 
bring  into  custody  the  assets  of  the 
estate  and  preserve  the  same  until  a 
trustee  is  qualified  to  take  title  there- 
to, has  no  title  to  such  assets,  and 
therefore  may  not  act  officially  outside 
of  the  district  of  his  appointment.  Re 
Benedict  (1905)  140  Fed.  55;  Re  Dun- 
seath  &  Son  Co.  (1909)  168  Fed*  973. 

—  effect  of  statutory  powers. 

The  question,  then,  is,  what  sort  of 
a  statutory  provision  will  constitute 
the  receiver  the  representative  of  the 
corporation,  as  distinguished  from  the 
mere  custodian  of  its  property. 

The  Federal  courts  are  bound  by 
the  decisions  of  the  state  courts  as  to 
the  interpretation  of  the  receiver's 
statutory  powers.  Hopkins  v.  Lan- 
caster (1918)  254  Fed.  190;  Sterrett 
V.  Second  Nat.  Bank  (reported  here- 
with) ante,  257. 

Under  a  statute  which  provides  that, 
upon  the  rendition  of  a  final  judgment 
dissolving  an  insurance  company  or 
declaring  it  insolvent,  all  the  assets 
of  such  company  shall  vest  in  fee  sim- 
ple and  absolutely  in  the  superintend- 
ent of  the  insurance  department  and 
his  successor  or  successors  in  ofiice, 
who  shall  hold  and  dispose  of  the  same 
for  the  use  and  benefit  of  the  creditors 
and  policyholders  of  such  company, 
and  such  other  persons  as  may  be  in- 
terested in  such  assets,  the  superin- 
tendent of  insurance  has  a  standing 
in  court  outside  the  state.  Relfe  v. 
Rundle  (Life  Asso.  of  America  v.  Run- 


die)  (1880)  108  U.  &  222,  26  L.  ed. 
887. 

And  see  also,  as  holding  that  the 
superintendent  of  the  state  insurance 
department  was  vested  with  the  as- 
sets of  an  insurance  corporation  upon 
the  entry  of  a  decree  of  dissolution, 
Bockover  v.  Life  Asso.  of  America 
(1883)  77  Va,  85. 

Under  a  statute  prescribing  the 
mode  of  proceedings  against  incor- 
porated banks  for  a  violation  of  their 
corporate  franchises,  and  providing 
for  the  appointment  of  trustees  to 
take  charge  of  the  assets  of  the  com- 
pany wherever  the  same  may  be  found, 
either  in  the  hands  of  the  officers  of 
the  bank  or  its  agents,  trustees,  or 
attorneys,  to  sue  for  and  collect  all 
debts  due  to  the  company,  and  the 
proceeds  of  the  debts  when  collected, 
and  of  the  property  when  sold,  to  ap- 
ply as  thereafter  may  be  directed  by 
law  to  the  payment  of  the  debts  of 
the  company,  and  a  decree  of  the  court 
adjudging  the  forfeiture  of  the  fran- 
chise of  a  bank  and  appointing  trus- 
tees, the  trustees  may  be  considered 
as  clothed  with  the  legal  ownership 
of  the  assets  of  the  bank,  and  may  sue 
a  debtor  of  the  bank  in  another  state. 
Planters  Bank  v.  Bass  (1847)  2  La. 
Ann.  480. 

A  receiver  of  the  assets  of  a  cor- 
poration, appointed,  upon  its  dissolu- 
tion, as  its  successor,  is,  in  substance, 
a  trustee  appointed  by  the  statutes 
and  the  courts  to  collect  and  distribute 
the  assets  of  the  corporation,  and  is 
vested  with  the  title  to  them,  and 
hence  may  sue  in  a  Federal  court  sit- 
ting in  another  state  upon  a  right  of 
action  belonging  to  such  corporation. 
Avery  v.  Boston  Safe-Deposit  &  T. 
Co.  (1896)  72  Fed.  700. 

The  legal  effect  of  a  statute,  al- 
though not  expressly  declaring  the 
effect  of  the  judgment  of  dissolution 
and  the  appointment  of  a  receiver 
with  reference  to  the  property  of  the 
corporation,  but  which  terminates  the 
existence  of  the  corporation  and  re- 
quires the  receiver  to  wind  up  its  af- 
fairs and  apply  its  property  and  ef- 
fects to  the  pa3nnent  of  its  liabilities, 
is  to  invest  him  with  full  title  to  such 
property  and   effects  wherever  they 
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may  be  found.  American  Nat.  Baak 
V.  National  Ben.  &  Casualty  Co.  (1895) 
70  Fed.  420. 

A  receiver  appointed  under  the 
Illinois  statute  providing  for  the  -dis- 
Bolution  of  an  insolvent  corporation  is 
invested  with  the  title  to  all  the  assets 
of  the  dissolved  corporation,  wherever 
^tuated,  and  may  accordingly  sue  in 
the  courts  of  a  state  foreign  to  the 
Btate  of  his  appointment.  Hopkins  v. 
liancaster  (1918)  254  Fed.  190. 

Where  it  appears  that  the  corpora- 
tion itself  is  either  actually  dissolved, 
or  in  process  of  dissolution,  and  all 
its  property  is  in  the  hands  of  the 
•court,  so  far  as  there  can  be  any  own- 
ership of  such  property  under  such 
^circumstances  it  must  be  in  the  receiv- 
er, who  may,  therefore,  enforce  in  a 
foreign  state  a  chose  in  action  form- 
ing part  of  the  assets  of  the  corpora- 
tion. Parker  v.  Stoughton  Mill  Co. 
(1895)  91  Wis.  174,  51  Am.  St.  Rep. 
^1.  64  N.  W.  751. 

But  a  receiver  proceeding  to  wind 
np  an  insolvent  corporation  cannot 
bring  suit  in  a  foreign  jurisdiction, 
where  neither  the  statute  authorizing 
the  proceeding  nor  the  decree  of  the 
court  appointing  the  receiver  discloses 
any  title  in  him  other  than  that  of 
any  ordinary  receiver  acting  in  an 
equity  suit  Covell  v.  Fpwler  (1906) 
144  Fed.  535. 

And  a  receiver  appointed  to  take 
charge  of  the  assets  of  a  corporation, 
4iccording  to  the  provisions  of  a  stat- 
ute providing  for  the  winding  up  of 
such  corporation, — ^neither  the  stat- 
ute nor  the  order  of  the  court  appoint* 
ing  the  receiver  undertaking  to  vest 
in  the  receiver  the  title  to  the  cor- 
porate assets,— cannot  sue  in  a  court 
of  another  jurisdiction  except  by  com- 
ity of  the  courts  whose  decision  he 
invokes.  Zacher  v.  Fidelity  Trust  & 
S.  V.  Co.  (1901)  45  C.  C.  A.  480,  106 
Fed.  593. 

In  Keatley  v.  Furey  (1912)  226  U.  a 
399,  57  L.  ed.  273,  33  Sup.  Ct.  Rep.  121, 
the  court,  although  not  deciding  the 
question,  expressed  the  opinion  that  a 
statute  providing  for  the  appointment 
of  a  receiver,  upon  the  filing  of  a  bill 
for  the  dissolution  of  a  corporation, 
to  '^ke  charge  of  and  administer'' 


the  assets,  and  for  the  bringing  of 
suit  and  the  conveyance  of  property 
in  the  corporate  name  thereafter,  and 
a  conveyance  made  by  a  special  com- 
missioner to  the  receiver,  were  inef- 
fectual to  give  the  receiver  a  standing 
in  court  outside  the  jurisdiction  in 
which  he  was  appointed,  the  court 
saying  that  if  the  statute  did  not  itself 
constitute  the  receiver  the  universal 
successor  of  the  corporation,  it  may 
be  doubted  whether  the  deed  had  ex- 
traterritorial effect. 

In  Joy  V.  Midland  Sav.  Bank  (1910) 
26  S.  D.  244, 128  N.  W.  147,  it  was  held 
that  a  receiver  of  a  Nebraska  corpora- 
tion appointed  by  a  Nebraska  court 
under  a  statute  forming  a  part  of. the 
charter  of  the  corporation,  authorizing 
the  receiver  to  take  charge  of  and 
,  wind  up  the  corporate  business,  is  a 
statutory  receiver,  and  acquires 
against  the  corporation  such  legal 
title  as  is  sufficient  for  the  execution 
of  the  trust,  though  the  Nebraska 
statute  does  not  expressly  vest  title 
in  him,  and  that  the  receiver  becomes, 
under  the  statute,  a  successor  to  the 
c<»rporation,  and  as  such  is  entitled 
to  full  recognition  in  every  state 
where  the  corporation  may  have  in- 
terests; but  on  reh^tring  (1911)  2S 
S.  D.  262,  138  N.  W.  276),  the  court 
expressed  itself  as  not  fully  satisfied 
as  to  the  correctness  of  its  former 
decision  with  respect  to  this  phase  of 
the  case,  and,  a  determination  of  the 
question  not  being  essential  to  the 
proper  disposition  of  the  appeal,  it 
was  left  undecided. 

A  receiver  appointed  for  an  insol- 
vent corporation  under  a  statute  au- 
thorizing the  appointment  of  "a  re- 
ceiver of  all  the  assets  and  credits"  of 
the  company,  and  providing  that  the 
receiver,  upon  filing  his  bonds,  shall 
take  "possession  of  all  the  assets  and 
credits"  of  the  company,  is  vested 
with  the  legal  title  thereto,  where  no 
provision  is  made  in  the  act  for  any 
formal  conveyance  to  the  receiver,  and 
it  cannot  be  supposed  to  have  been 
the  intention  of  the  legislature  to 
leave  the  title  to  its  real  estate  in  the 
insolvent  company,  subject  to  the 
risks  of  a  judgment  lien  or*other  com- 
plications.     Atty.    Gren.    v.    Atlantic 
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Mut  L.  Ins,  Co.  (1885)  100  N.  Y.  279, 
8  N.  E.  193;  Michel  v.  Betz  (1905) 
108  App.  Div.  241,  95  N«  Y.  Supp. 
844. 

Under  the  provisions  of  the  sreneral 
corporation  law  of  New  York,  §§  282 
and  239,  that  a  receiver  is  "vested 
with  all  the  property,  real  or  personal, 
vested  or  contingent,  of  the  corpora- 
tion," and  given  power  to  sue  and 
"recover  all  the  property,  debts,  and 
things  in  action,  belonging  or  due  or 
to  become  due  to  such  corporation,  in 
the  same  manner  and  with  the  like 
effect,  as  such  corporation  might  or 
could  have  done  if  no  receivers  had 
been  appointed,"  a  legal  right  of  ac- 
tion against  the  directors  for  neg- 
ligence vested  in  the  receiver  on  his 
appointment.  Kelly  v.  Dolan  (1916) 
147  C.  C.  A.  443,  233  Fed.  635. 

The  title  conferred  upon  a  receiver 
by  a  statute  providing  that  "whenever 
in  any  case  a  receiver  shall  be  ap- 
pointed for  a  corporation  or  the  trus- 
tees thereof,  or  any  copartnership  or 
joint  stock  company,  and  the  order  or 
decree  of  the  court,  judge,  or  chan- 
cellor shall  be  that  the  lands,  ten- 
ements, goods,  chattels,  funds,  assets, 
moneys,  choses  in  action,  rights  and 
interests  of  every  kind,  name,  and 
nature,  either  in  law  or  equity,  or  any 
part  thereof  belonging  to  the  same 
shall  be  placed  in  the  hands  of  such 
receiver  he  shall  from  thenceforward 
until  the  further  order  or  decree  of 
the  court,  judge,  or  chancellor,  have 
full  possession,  custody  and  control 
thereof,  and  shall  be  vested  with  the 
title  so  far  as  it  shall  be  necessary 
to  collect  debts,  preserve  the  assets 
and  property,  for  the  benefit  of  cred- 
itors and  all  persons  interested  and 
may  and  shall  bring  and  prosecute  and 
defend  all  suits  in  his  own  name  that 
may  be  necessary  for  that  purpose," — 
falls  far  short  of  an  absolute  one,  and 
is  no  greater  nor  of  higher  quality 
than  is  ordinarily  passed  to  a  receiver 
appointed  under  the  general  equity 
jurisdiction  of  the  courts  in  chancery 
of  the  country,  except  as  to  the  right 
to  sue  and  defend  suits  in  his  own 
name;  and  such  receiver  may  not, 
therefore.  Interplead  in  the  courts  of 
a  foreign  jurisdiction  in  order  to  get 


possession  of  a  fund  claimed  by  the 
corporation.  Waters-Pierce  Oil  Co.  v. 
American  Exch.  Bank  (1897)  71  Mo. 
App.  658. 

—    fttatntes    giTlmg    rif^ht    to    enforoe 
•tockliold^r'fl  UalfiUty. 

Where  the  statute  relating  to  stock- 
holders' liability  gives  authority  to  a 
receiver  to  enforce  such  liability,  the 
receiver  may  be  considered  as  a  quasi 
assignee  and  representative  of  the 
creditors,  and  may,  therefore,  sue  in 
a  foreign  jurisdiction.  Bemheimer  v. 
Converse  (1907)  206  U.  S.  516,  51  L. 
ed.  1163,  27  Sup.  Ct.  Rep.  755;  Con- 
verse V.  Hamilton  (1912)  224  U.  S. 
243,  56  L.  ed.  749,  82  Sup.  Ct.  Rep.  415, 
Ann.  Cas.  1913D,  1292. 

A  receiver  appointed  by  the  Min- 
nesota courts  for  the  purpose  of  en- 
forcing the  liability  of  the  stockhold- 
ers in  a  Minnesota  corporation  may 
maintain  an  action  in  a  Federal  court 
of  another  territorial  jurisdictipn, 
against  a  stockholder  resident  therein. 
Hale  V.  Harden  (1899)  37  C.  C.  A.  240, 
95  Fed.  774. 

A  receiver  of  an  insolvent  banking 
corporation  has  the  legal  title  to  the 
fund  arising  from  the  enforcement 
of  the  liability  created  by  the  provi- 
sion of  the  Nebraska  Constitution,  as 
construed  by  the  Nebraska  courts, 
which  provides  that  every  stockholder 
in  a  banking  corporation  shall  be  in- 
dividually liable  to  its  creditors  over 
and  above  the  amount  of  his  stock  to 
an  amount  equal  to  his  stock,  and  may, 
therefore,  maintain  an  action  in  a  for- 
eign jurisdiction  to  recover  the 
amount  due  from  a  stockholder.  Goss 
V.  Carter  (1907)  4  C.  C.  A  402,  156 
Fed.  746. 

An  Ohio  receiver  has,  under  a  stat^ 
ute  empowering  the  court  to  authorize 
and  direct  a  receiver  appointed  by  it 
to  prosecute  actions  in  his  own  name 
as  receiver  for  the  enforcement  in 
other  jurisdictions  of  the  double  lia- 
bility of  stockholders,  sufficient  title 
to  maintain  an  action  in  a  Federal 
court  in  another  state  to  enforce  such 
liability.  Irvine  v.  Putnam  (1911)  190 
Fed.  321 ;  Irvine  v.  Elliott  (1918)  208 
Fed.  82;  Irvine  v.  Baker  (1915)  225 
Fed.  884. 

A  receiver  appointed  in  the  courts 
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of  Washington  for  a  Washington  cor- 
poration, charged  with  the  enforce- 
ment of  the  liability  imposed  by  stat- 
ute upon  its  stockholders  for  debts  of 
the  corporation,  is  in  the  position  of 
a  qaasi  assignee  for  creditors  and 
may,  therefore,  bring  an  action  in 
another  state  to  enforce  such  liability 
in  his  own  name.  Howarth  v.  Lom- 
bard (1900)  175  Mass.  570,  49  L.R.A. 
301,  56  N.  E.  888;  Howarth  v.  Angle 
(1900)  162  N.  Y.  489,  47  L.R.A.  725, 
56  N.  E.  489. 

A  receiver  appointed  under  §§  3260 
et  seq.  of  the  Revised  Statutes  of  Ohio, 
providing  for  the  enforcement  of 
stockholders'  liability,  is  a  quasi  as- 
signee, invested  with  the  creditors' 
right  of  action  to  enforce  the  liability 
of  the  stockholders,  and  may,  as  such, 
maintain  an  action  in  another  state. 
Shipman  v.  Treadwell  (1913)  208  N. 
Y.  404,  102  N.  E.  634,  affirming  (1912) 
150  App.  Div.  57,  133  N.  Y.  Supp.  970, 
reargument  denied  in  (1913)  209  N. 
Y.  545,  102  N.  E.  1113. 

In  John  W.  Cooney  Go.  v.  Arlington 
Hotel  Co.  (1917)  —  Del.  — ,  101  AtL 
879,  it  was  held  that  the  effect  of  the 
Act  of  1913,  27  Del.  Laws,  p.  479,  Rev. 
Code,  f  3884,  the  provisions  of  which 
are  not  stated  in  the  report  of  the  case, 
is  to  make  a  receiver  a  quasi  assignee 
of  unpaid  stock  subscriptions,  and  so 
removes  the  limitation  of  an  ordinary 
receiver  to  the  territorial  limits  of  the 
jurisdiction  wherein  he  was  appointed. 

But  the  New  York  superintendent  of 
banks,  in  suing  in  Tennessee  to  recov- 
er of  a  stockholder  an  assessment  to 
pay  the  debt  of  the  bank,  does  not  pos- 
sess the  legal  title  to  the  claim  sued 
on,  but  only  the  right  to  sue  and  col- 
lect, and  hence  can  assert  such  claim 
only  through  the  exercise  of  comity. 
Van  Tuyl  v.  Carpenter  (1915)  136 
Tenn.  629,  188  S.  W.  234. 

A  complaint  alleging  that,  under 
plaintiflTs  appointment  as  liquidator 
of  an  insolvent  banking  corporation, 
''all  the  property,  effects,  and  choses 
in  action  to  which  the  said  bank  was 
or  appeared  to  be  entitled  came  into 
its  custody  or  under  its  control," 
shows  such  title  in  the  plaintiff  as  to 
entitle  him  to  sue  a  resident  stock- 
holder for  his  proportionate  liability 


as  such  stockholder,  inasmuch  as  the 
payment  to  the  plaintiff  would  be  so 
complete  an  acquittance  of  defend- 
ant's liability  that  it  would  stand  as 
a  bar  to  an  attempted  recovery  by 
anyone  else.  Royal  Trust  Co.  v.  Hard- 
ing (1913)  155  App.  Div.  104,  140  N. 
Y.  Supp.  9. 

MlfloeUaneous. 

A  receiver  will  be  deemed  to  be 
only  an  ordinary  chancery  receiver, 
although  he  is  alleged  to  be  vested 
with  title  to  the  assets  of  the  cor- 
poration, where  no  statute  or  convey- 
ance or  assignment  conferring  title 
upon  the  receiver  is  set  out.  Hardee 
V.  Wilson  (1914)  129  Tenn.  511,  167 
S.  W.  475,  Ann.  Cas.  1916A,  94. 

The  receivers  of  an  insolvent  bank- 
ing corporation  may  sue  in  another 
state  on  a  bond  and  mortgage  taken 
by  them,  and  so  may  their  successors. 
Iglehart  v.  Bierce  (1864)  36  IlL  133. 

And  a  receiver  claiming  by  a  con- 
veyance to  him  as  such,  and  not  de- 
pending alone  on  the  decree  vesting 
the  property  in  him,  may  sue  in  the 
courts  of  a  foreign  jurisdiction  to  re- 
cover real  estate.  Oliver  v.  Clarke 
(1901)  45  C.  C.  A.  360,  106  Fed.  402. 

Bigbt  to  sue  doM  not  oemnote  rlcht  to 
recover. 

Although,  as  above  stated,  this  note 
does  not  undertake  to  collect  the  cases 
upon  the  question  as  to  the  extent  to 
which  the  title  of  a  foreign  receiw 
will  be  recognized,  it  seems  proper  to 
point  out  tliat  the  rule  that  a  foreign 
receiver,  if  vested  with  title,  may  sue, 
does  not  necessarily  mean  that  he  may 
successfully  assert  such  title. 

Thus,  in  Shloss  v.  Metropolitan 
Surety  Co.  (1910)  149  Iowa,  382,  128 
N.  W.  384,  the  court,  referring  to  the 
case  of  Relfe  v.  Rundle  (Life  Asso. 
of  America  v.  Rundle)  (1881)  108  U- 
S.  222,  26  L.  ed.  637,  said:  "On  this 
case  and  other  cases  expressly  follow- 
ing it,  counsel  seeks  to  define  some 
peculiar  kind  of  receivership  which 
shall  not  be  subject  to  the  rule  of  the 
courts  of  this  state,  that  a  foreign 
receiver  cannot  claim  the  funds  of 
the  company  as  against  local  cred- 
itors. We  do  not  discover  that  any 
of  the  cases  relied  upon  support  such 
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a  definition.  The  right  of  the  cred- 
itors in  this  state  to  attach  the  funds 
of  a  foreign  solvent  corporation  for 
the  purpose  of  enforcing  payment, 
notwithstanding  the  receivership  in 
the  state  of  the  corporation's  home, 
is  not  a  matter  of  procedure,  but  one 


•of  substantive  law,  and  we  fail  to  see 
how  any  statute  in  New  York  could 
authorize  such  receivership  as  would 
exempt  the  receiver  from  the  limita- 
tions imposed  on  his  power  by  the 
rules  of  law  recognized  in  this  state. 

E.  S.  O. 


tt 


J.  S.  WINKLER  et  al.,  Doing  Business  as  Winkler  Oil  Company,  Appts., 

V. 

W.  H.  ANDERSON  et  al. 

Kansas  Supreme  Cottrt  ^^  January  11,  1919. 

(104  Kan.  1,  177  Pac.  52L) 

Constitutional  law  —  forbidding  gas  wells  —  taking  of  property. 

1.  The  statute  (Gen.  Stat.  1915,  §  4979)  making  it  unlawful  to  drill  or 
operate  oil  or  gas  wells  within  100  feet  of  the  right  of  way  of  any  steam 
or  electric  line  of  railway  does  not  contravene  the  provisions  of  the  Con- 
stitution of  the  state  of  E[ansas»  or  the  provisions  of  the  Constitution  of  the 
United  States,  and  is  the  product  of  a  proper  exercise  of  the  police  power 
of  the  state.  * 

[See  note  on  this  question  beginning  on  page  270.] 

—  police  power  —  scope. 

2.  The"  police  power  extends  not 
only  to  the  protection  of  the  public 
safety,  health,  and  morals,  but  to  the 

Headnote  1  by  Burch,  J. 


promotion  of  the  common  convenience, 
prosperity,  and  welfare. 
[See  6  R.  C.  L.  202  et  seq.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Allen 
County  in  favor  of  defendants  in  an  action  brought  to  enjoin  the  enforce- 
ment of  a  statute  making  it  unlawful  to  drill  or  operate  oil  or  gas  wells 
within  a  certain  distance  of  any  steam  or  electric  line  of  railway.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  A.  Allen  and  John  J.     L.  J.  Oh.  N.  S.  889,  19  L.  T.  N.  S.  64, 


Jones,  for  appellants: 

Injunction  will  lie  against  defend- 
ants for  the  purpose  of  preventing 
vexatious  litigation,  although  said  in- 
junction may  in  a  measure  prevent 
and  control  criminal  proceedings. 

Atlanta  v.  Gate  City  Gaslight.  Co. 
71  Ga.  126 ;  Pueblo  &  A.  Valley  R.  Co. 
V.  Prowers  County,  5  Colo.  App.  129, 
38  Pac.  112;  M.  Schandler  Bottling  Co. 
V.  Welch,  42  Fed.  561;  Emperor  of 
Austria  v.  Day,  3  DeG.  F.  &  J.  217, 
45  Eng.  Reprint,  861,  30  L.  J.  Ch.  N. 
S.  690,  7  Jur.  N.  S.  639,  4  L.  T.  N.  S. 
494,  9  Week.  Rep.  712;  La  Harpe  v. 
Elm  Twp.  Gaslight,  Fuel  &  P.  Co.  69 
Kan.  97,  76  Pac.  448 ;  Springhead  Spin- 
ning Co.  v.  Riley,  L.  R.  6  Eq.  668,  87 


16  Week.  Rep.  1138;  Davis  &  F.  Mfg. 
Co.  V.  Los  Angeles,  189  U.  S.  209,  47 
L.  ed.  778,  23  Sup.  Ct.  Rep.  498;  Dob- 
bins V.  Los  Angeles,  195  U.  S.  223,  49 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18;  Smyth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Rep.  418 ;  Ex  parte  Youngs 
209  U.  S.  123,  52  L.  ed.  714,  13  L.R.A. 
(N.S.)  932,  28  Sup,  Ct.  Rep.  441,  44 
Ann.  Cas.  764. 

The  act  under  which  the  criminal 
proceedings  were  brought,  and  under 
which  further  criminal  proceedings 
are  contemplated,  and  for  the  enjoin- 
ing of  which  this  action  is  brought, 
is  not  a  valid  act. 

Intoxicating^Liquor  Cases,  26  Kan. 
766,  37  Am.  Rep.  284;   Harbison  v. 


WINKLER  V. 

{104  Kan.  1, 

Knoxville  Iron  Co.  108  Tenn.  421,  66 
L.R.A.  816,  76  Am.  St.  Rep.  682,  63  S. 
W.  966 ;  State  v.  Broadbelt,  89  Md.  666, 
45  L.R.A.  433,  73  Am.  St.  Rep.  201, 
48  Atl.  771 ;  Ex  parte  Brown,  88  Tex. 
Crim.  Rep.  296,  70  Am.  St.  Rep.  743, 
42  S.  W.  664;  State  v.  Chicago,  M.  & 
St.  P.  R*  Co.  68  Minn.  381,  38  L.R.A. 
672,  64  Am.  St.  Rep.  482,  71  N.  W. 
400;  Young  v.  Com.  101  Va.  863,  46 
S.  E.  327;  Ex  parte  Drexel,  147  Cal. 
763,  2  L.R.A.(N.S.)  688,  82  Pac.  430, 
3  Ann.  Cas.  878;  Re  Kelso,  147  Cal. 
609,  2  L.R.A.(N.S.)  796,  109  Am.  St. 
Rep.  178,  82  Pac.  241;  Re  McCapes, 
167  Cal.  26,  106  Pac.  229;  Pacific 
States  Supply  Co.  v.  San  Francisco^ 
171  Fed.  727;  Ex  parte  Hadaeheck, 
166  Cal.  416^  L.R.A.1916B,  1248,  132 
Pac.  684 ;  Her  v.  Ross,  97  Am.  St.  Rep. 
676  and  note,  64  Neb.  710,  67  L.R.A. 
896,  90  N.  W.  869;  Ex  parte  Hayden, 
147  Cal.  649,  1  L.R.A.(N.S.)  184,  109 
Am.  St.  Rep.  183,  82  Pac.  316;  Coffey- 
ville  Vitrified  Brick  &  Tile  Co.  v. 
Perry,  69  Ka«.  297,  66  L.R.A.  186,  76 
Pac.  848,  1  Ann.  Cas.  936;  Gillespie  v. 
People,  188  III.  176,  62  L.R.A.  283,  80 
Am.  St.  Rep.  176,  68  N.  E.  1007 ;  State 
V.  Chicago,  M.  &  St.  P.  R.  Co.  68  Minn. 
381,  38  L.R.A.  672,  64  Am.  St.  Rep.  482, 
71  N.  W.  400. 

Mr.  W.  H.  Anderson  for  appellees. 

Bnrchy  J.,  delivered  the  opinion  of 
the  court : 

The  action  was  one  to  enjoin  en- 
forcement of  the  penal  provision  of 
the  statute  (Gen.  Stat.  1915,  § 
4979) ,  making  it  unlawful  to  drill  or 
operate  oil  or  gas  wells  within  100 
feet  of  the  right  of  way  of  any 
steam  or  electric  line  of  railw:ay.  An 
injunction  was  denied^  and  the 
plaintiffs  appeal. 

The  plaintiffs  have  an  oil  and  gas 
lease  of  a  strip  of  ground  from  37 
to  50i  feet  wide,  adjoining  the  right 
of  way  of  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  on  the  south. 
The  right  of  way  is  100  feet  wide. 
The  track  is  in  the  center  of  the 
right  of  way,  and  the  plaintiffs  have 
two  producing  wdls  within  the  lim- 
its denounced  by  the  statute.  The 
owners  of  a  lease  adjoining  the 
plaintiffs'  property  on  the  south  are 
operating  a  producing  well  83  feet 
from  the  plamtiffs'  south  line. 


ANDERSON.  269 

177  Pac.  5tl.) 

The  plaintiffs'  lease  is  entirely 
valueless,  if  the  statute  be  valid. 
The  claim  is  that  the  statute  was 
not  the  product  of  a  proper  exercise 
of  the  police  power  of  the  state,  that 
it  deprives  the  plaintiffs  of  property 
without  compensation,  and  without 
due  process  of  law,  that  it  denies 
the  plaintiffs  the  equal  protection  of 
the  law,  and  that  it  abridges  the 
privileges  and  immunities  of  the 
plaintiffs,  contrary  to  the  provisions 
of  the  Constitution  of  the  state  of 
Kansas,  and  of  the  Constitution  of 
the  United  States. 

The  question  is  a  very  narrow 
one.    The  police  power  extends  not 

only  to  the  protec-  co«.tit«tf.«i 
tion   of  the   public  i«.w-poiic« 
safety,  health,  and  ••^•'«««p*- 
morals,  but  also  to  the  promotion  of 
the  common  convenience,  prosperity, 
and  welfare.    State  v.  Wilson,  101 
Kan.  789,   794,   L.R.A.1918B,   374, 
168  Pac.   679.    While  oil  and  gas 
wells  are  not  nuisances  per  se,  and 
the  business  of  drilling  and  operat- 
ing them   is  ordinarily  legitimate 
and  harmless,  it  is  conceivable  that 
they  may  become  detrimental  in  a 
high  degree.    The  greed  for  mineral 
in  a  rich  field  becomes   insatiate. 
Steam  and  electric  railway  rights  of 
way  may  be  exploited,  and  unless 
the    works,    structures,    establish- 
ments, activities,  and  products  of 
mining  operations  be  kept  at  a  safe 
distance  from  railway  tracks,  life 
and  property  might  be  endangered, 
commerce  impeded,  and  the  general 
welfare  seriously  affected.    If  the 
legislature  acted  from  some  such 
considerations  as  these,  it  possessed 
power  to  fix  a  limit 
within  which  drill-  jir*^*i?iff 
ing   and    operating  Jjjjjp"^®' 
should  not  intrude, 
and  the  court  is  unable  to  say  that 
a  free  space  of  100  feet  is  unreason- 
able. 

The  judgment  of  the  District 
Court  is  affirmed. 

All  the  Justices  concur. 
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ANNOTATION. 

CoiutitutionaBty  of  statute  prohibiting  or  regulating  location  of  oil  or  |(as 

wells. 


In  the  reported  case  (Winkler  v. 
Andebson,  ante,  268)  it  is  held  that, 
while  oil  and  gas  wells  are  not  nui- 
sances per  se,  it  is  conceivable  that 
because  of  greed  for  mineral  in  a  rich 
field,  such  wells  might  become  objec- 
tionable so  that  since  the  police  power 
extends  not  only  to  the  protection  of 
the  public  safety,  health,  and  morals, 
but  to  the  promotion  of  the  common 
convenience,  prosperity,  and  welfare, 
li  statute  making  it  unlawful  to  drill 


or  operate  oil  or  gas  wells  within  100 
feet  of  the  right  of  way  of  any  steam 
or  electric  line  of  railway  is  within 
the  authority  of  the  legislature  undet 
the  police  power,  and  does  not  fix  an 
unreasonable  limit  in  naming  100  feet 
as  a  safe  distance. 

An  exhaustive  search  has  revealed 
no  other  case  passing  upon  the  con- 
stitutionality of  a  statute  prohibiting 
or  regulating  the  location  of  oil  or  gas 
wells.  R.  H.  H. 


EDGAR  SCHMITT,  Superintendent  of  Police  of  the  City  of  Evansvllle, 

Appt., 

V. 

F.  W.  COOK  BREWING  COMPANY. 

Supreme  Cowrt  of  indiana-^June  28,  1918* 

(—  Ind.  — ,  120  N.  E.  19.) 

Intoxicating  liquor  —  prohibition  of  manufacture. 

1.  There  is  no  difference  in  constitutional  principle  between  the  pro* 
hibition  of  the  sale  of  intoxicating  liquor  as  a  beverage,  and  the  prohibition 
of  its  manufacture  in  order  to  stop  the  sale. 

[See  note  on  this  question  beginning  on  page  285.] 


Injunction  —  against  enforcement  of 
Prohibition  Statute  —  jurisdiction. 

2.  The  court  will,  because  of  the 
property  rights  involved,  and  to  avoid 
a  multiplicity  of  suits,  consider  a  bill 
to  enjoin  the  enforcement  of  a  general 
law  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquors,  where  the 
jurisdiction  of  equity  is  not  ques- 
tioned. 

[See  14  R.  C.  L.  434-436.] 

Constituticmal  law  —  power  of  legis- 
lature. 

3.  A  state  Constitution  is  merely  a 
limit  of  power,  and  the  legislature  ma/ 
pass  any  law  which  is  not  in  violation 
of  the  limitation  of  the  state  or  Fed- 
eral Constitution. 

[See  6  R.  C.  L.  153.] 

Courts  —  power  over  legislation. 

4.  The  court  has  no  power  to  con- 
trol legislative  authori^  other  than 


the  limitations  expressed  in  the  Con- 
stitution, even  though  it  is  repugnant 
to  general  principles  of  justice,  lib- 
erty, and  right. 

[See  7  R.  C.  L.  1049.] 

Constitutional  law  —  prohibition  of 
liquor  traflSc  —  destruction  of  pro^ 
erty. 

5.  The  prohibition  of  the  manufac- 
ture and  sale  of  intoxicating  liquor, 
being  for  the  protection  of  the  health, 
morals,  and  welfare  of  the  people,  is 
not,  although  the  business  was  pre- 
viously recognized  property,  within 
the  constitutional  provision  against 
taking  property  without  compensa- 
tion. 

[See  6  R.  C.  L.  201.] 

—  police  power  —  liquor  traffic. 

6.  The  liquor  traffic  is  within  the 
police  power  of  the  state. 

[See  15  R.  C.  L.  253,  254.] 


SCHMITT  V.  COOK  BREWING  CO. 

(—  Ind.  — ^  ItO  N.  B.  19.) 
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—  protection  of  contract  rights. 

7.  Charter  rights,  license  rights, 
and  contract  rights  are  all  subject  to 
the  inherent  power  of  the  government 
to  protect  the  health,  morals,  and  wel- 
fare of  the  public- 

[See  6  R.  C.  L.  199,  200.] 

— stare  decisis  —  police  power. 

8.  There  are  no  property  rights 
which  are  not  subject  to  the  police 
power,  and  therefore  the  principle  of 
stare  decisis  does  not  apply  to  de- 
cisions under  such  power. 

[See  6  R.  C.  L.  193-195;  7  R.  C.  L. 
1001.] 


—  violation  of 

9.  A  law  cannot  be  declared  invalid 
for  violating  the  spirit  of  the  Consti- 
tution, if  it  is  not  prohibited  by  ex- 
press letter. 

[See  6  R.  C.  L.  70  et  seq.] 


Statute  —  title  —  sufficiency. 

10.  A  title,  "An  Act  Prohibiting  the 
Manufacture,  Sale,  Gift,  Advertise- 
ment or  Transportation  of  Intoxicat- 
ing Liquor,"- will  cover  provisions  de- 
fining intoxicating  liquor,  prohibiting 
its  possession,  declaring  places  where 
it  is  kept  to  be  nuisances,  designating 
those  who  are  to  handle  it,  and  pro- 
viding what  shall  be  prima  facie  vio- 
lation of  the  law. 

Constitutional  law  —  class  legislation 
—  permitting  sale  of  liquors  by 
class. 

11.  A  statute  forbidding  the  manu- 
facture and  sale  of  intoxicating  liquor 
does  not  become  void  as  class  legisla- 
tion because  the  right  of  sale  by  reg- 
istered phamfacists  is  permitted,  and 
those  who  have  liquor  manufactured 
in  the  state  are  permitted  to  dispose 
of  it  outside  of  the  state. 

[See  15  R.  C.  L.  260.] 


(Spencer,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Van- 
derburgh County  overruling  a  demurrer  to  the  complaint  in  an  action 
brought  to  enjoin  defendant  from  enforcing  the  provisions  <xf  the  Pro- 
hibition Law.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Philip  C.  Gould,  R  C.  Min-     Salem,  77  Ind.  213;  State  v.  Durein, 


ton»  W.  R  Wheeler,  and  Ele  Stansbury, 
Attorney  Grcneral,  for  appellant: 

The  right  to  sell  intoxicating  liq- 
uors is  not  one  of  the  privileges  and 
immunities  of  citizens  of  the  United 
States  which  the  14th  Amendment  of 
the  Constitution  of  the  United  States 
forbids  the  states  to  abridge. 

Bartemeyer  v.  Iowa,  18  Wall.  129, 
21  L.  ed.  929;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273 ;  Crowley  v.  Christensen,  137  U.  S. 
86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13; 
Giozza  V.  Tieman,  148  U.  S.  657^  37 
L.  ed.  599,  13  Sup.  Ct.  Rep.  721; 
Farmville  v.  Walker,  101  Va.  323,  61 
L.R.A.  125,  99  Am.  St.  Rep.  870,  43  S. 
E.  558;  Jordan  v.  Evansville,  163  Ind. 
512,  67  L.R.A.  613,  72  N.  E.  644,  2 
Ann.  Cas.  96;  Crane  v.  Campbell,  245 
U.  S.  304,  62  L.  ed.  304,  38  Sup.  Ct 
Rep.  98. 

The  regulation,  control,  or  prohibi- 
tion of  the  sale  and  manufacture  of 
intoxicating  liquor  is  a  proper  exer- 
cise of  the  police  power  of  the  state. 

Schmidt  v.  Indianapolis,  168  Ind. 
631,  14  L.RJ^(N.S.)  787,  120  Am.  St. 
Rep.  386,  80  N.  E.  632;  McKinney  ▼. 


70  Kan.  1, 15  L.R.A.  (N.S.)  908,  78  Pac. 
152,  80  Pac.  987;  Jordan  v.  Evansville, 
163  Ind.  512,  67  L.R.A,  613,  72  N.  E. 
544,  2  Ann.  Cas.  96;  Roberts  v.  State, 
4  Ga.  App.  207,  60  S.  E.  1082;  Meehan 
V.  Board  of  Excise,  73  N.  J.  L.  382,  64 
Atl.  689 ;  Farmville  v.  Walker,  101  Va. 
323,  61  L.R.A.  125,  99  Am.  St.  Rep. 
870,  43  S.  E.  558 ;  Welsh  v.  State,  126 
Ind.  71,  9  L.R.A.  664,  25  N.  E.  883. 

The  legislative  power  to  deal  with 
intoxicating  liquor,  whether  it  be  to 
license,  regulate,  restrain,  or  prohibit 
the  sale  of  such  liquors,  is  unlimited. 

Schmidt  v.  Indianapolis,  supra; 
State  ex  rel.  Woodward  v.  Skeggs,  154 
Ala.  249,  46  So.  268;  State  v.  Fred- 
erickson,  101  Me.  37,  6  L.R.A.(N.S.) 
186,  115  Am.  St.  Rep.  295,  63  Atl.  635, 
8  Ann.  Cas.  48;  Atkins  v.  Randolph, 
31  Vt.  226;  Trageser  v.  Gray,  73  Md. 
250,  9  L.R.A.  780,  25  Am.  St.  Rep.  587, 
20  Atl.  905;  Farmville  v.  Walker,  101 
Va.  323,  61  L.R.A.  125,  99  Am.  St.  Rep. 
870,  43  S.  E.  558. 

If  a  subject  is  within  the  police 
power  of  the  state,  the  question 
whether  the  power  is  wisely  or  un- 
wisely exercised  is  not  a  judicial  one. 
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It  is  a  cardinal  principle  of  law  that 
legislative  discretion  cannot  be  con- 
trolled by  judicial  decisions. 

Jamieson  v.  Indiana  Natural  Gas  & 
Oil  Co.  128  Ind.  661,  12  L.RAl,  652,  8 
Inters.  Com.  Rep.  618,  28  N.  E.  76; 
Le£:al  Tender  Cases,  12  Wall.  457,  20 
L.  ed.  287;  State  ex  rel.  Clark  v.  Ha- 
worth,  122  Ind.  462,  7  L.RA.  240,  28 
N.  E.  946. 

The  legislature  of  the  state  has  the 
right  to  determine  what  measures  are 
appropriate  or  needful  for  the  protec- 
tion of  the  public  morals,  health,  and 
safety,  and  unless  a  statute  has  no 
real  substantial  relation  to  those  ob- 
jects the  courts  cannot  interfere. 

State  V.  Durein,  70  Kan.  1, 15  L.R.A. 
(N.S.)  908,  78  Pac.  152,  80  Pac.  987; 
Mugler  V.  Kansas,  128  U.  S.  623,  81 
L.  ed.  205,  8  Sup.  Ct.  Rep.  278. 

Without  the  (constitutional)  amend- 
ment the  legislature  would  have  power 
to  prohibit  the  manufacture  and  sale 
of  intoxicating  liquors. 

State  V.  Weiss,  84  Kan.  165,  86 
L.R.A.(N.S.)  73,  118  Pac.  888;  Kidd 
V.  Pearson,  128  U,  S.  1,  82  L.  ed.  846, 
2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  Parmville  v.  Walker,  101  Va. 
323,  61  L.R.A.  125,  99  Am.  St.  Rep. 
870,  43  S.  E.  558;  Hart  v.  State,  87 
Miss.  171,  112  Am.  St.  Rep.  437,  39 
So.  528;  Cook  v,  Marshall  County,  119 
Iowa,  884,  104  Am.  St.  Rep.  283,  93 
N.  W.  372. 

Even  though  the  enforcement  of  a 
law  may  operate  to  destroy  business 
theretofore  lawful,  and  does  seriously 
impair  the  value  of  property  acquired 
under  the  sanction  of  a  special  law  or 
charter,  these  considerations  do  not 
render  the  law  invalid  or  prevent  its 
enforcement,  when  the  protection  of 
the  public  health  or  the  promotion  of 
the  general  welfare  requires  it. 

Moore  v.  Indianapolis,  120  Ind.  483, 
22  N.  E.  424;  Northwestern  Fertiliz- 
ing Co.  V.  Hyde  Park,  97  U.  S.  659,  24 
L.  ed.  1036;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  ed.  989. 

If  the  principal  subject  is  expressed 
in  the  title,  then  any  number  of  pro- 
visions, germane  to  the  general  sub- 
ject, may  legitimately  be  embraced  or 
embodied  in  the  statute  enacted. 

Clarke  v.  Darr,  156  Ind.  692,  60  N. 
E.  688;  Bright  v.  McCullough,  27  Ind. 
228;  State  exrel.  Terre  Haute  v.  Kol- 
sem,  180 -Ind.  434,  14  L.R.A.  566,  29 
N.  E.  595;  Maule  Coal  Co.  v.  Parten- 
heimer,  155  Ind.  100,  56  N.  E.  751,  57 
N.  E.  710. 

It  is  only  necessary  that  the  title 


to  an  act  shall  be  sufficient  notice  of 
the  contents  of  the  act  to  incite  an 
inquiry  into  the  body  of  the  act. 

Benson  v.  Christian,  129  Ind.  585,  29 
N.  E.  26;  State  ex  rel.  Terre  Haute 
V.  Kolsem,  130  Ind.  484,  14  L.R.A.  566^ 
29  N.  E.  595;  State  v.  Arnold,  140  Ind. 
628,  88  N.  E.  820;  State  v.  Gerhardt^ 
145  Ind.  489,  88  L.R.A.  818,  44  N.  E. 
469;  Lewis  v.  State,  148  Ind.  846,' 47 
N.  E.  675;  Maule  Coal  Go.  v.  Parten- 
heimer,  155  Ind.  100,  55  N.  E.  751,  67 
N.  E.  710 ;  Burget  v.  Merritt,  155  Ind. 
148,  57  N.  E.  714;  Clarke  v.  Darr,  16ft 
Ind.  692,  60  N.  E.  688 ;  Republic  Iron 
&  Steel  Co.  V.  State,  160  Ind.  379,  62 
L.R.A.  136,  66  N.  E.  1005. 

It  is  only  the  general  subject  of  the 
act  that  is  required  by  the  Constitu- 
tion to  be  expressed  in  the  title. 

Isenhour  v.  State,  167  Ind.  524,  87 
Am.  St.  Rep.  228,  62  N.  E.  40;  Gusta- 
vel  V,  State,  153  Ind.  618^  54  N.  E.  128 ; 
Central  U.  Teleph.  Co.  v.  Fehring,  146 
Ind.  189,  45  N.  E.  64;  State  v.  Ger- 
hardt,  145  Ind.  439,  38  L.R.A.  818,  44 
N.  te.  469;  Henderson  v.  State,  137 
Ind.  552,  24  L.R.A.  469,  86  N.  E.  257; 
Hingle  v.  State,  24  Ind.  28. 

An  act  of  the  legislature  passed  and 
approved  by  the  governor  is  not  to  be 
declared  invalid  unless-  it  be  clearly, 
palpably,  and  plainly  in  conflict  with 
the  Constitution. 

Groesch  v.  State,  42  Ind.  547;  State 
ex  rel.  Jameson  v.  Denny,  118  Ind.  394, 
4  L.R.A.  79,  21  N.  E.  252;  Henderson 
V.  State,  137  Ind.  552,  24  L.R.A.  469, 
36  N.  E.  257. 

The  complaint  does  not  show  that 
the  plaintiff  will  be  deprived  of  the 
free  use  of  its  property  for  any  lawful 
purpose. 

Moore  v.  Indianapolis,  120  Ind.  488» 
22  N.  £.  424 ;  Northwestern  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659,  24  L. 
ed.  1036;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  ed.  989. 

The  doctrine  of  stare  decisis  does 
not  apply  to  the  case  at  bar. 

Denney  v.  State,  144  Ind.  503,  81 
L.R.A,  726,  42  N.  E.  929;  Hedderich 
V.  State,  101  Ind.  564,  51  Am.  Rep. 
768,  1  N.  E.  47;  McKinney  v^  Salem, 
77  Ind.  218;  Jackson  County  v.  State, 
155  Ind.  604,  58  N.  E.  1037. 

The  appellee  can  acquire  no  prop- 
erty or  vested  right  under  the  14th 
Amendment  of  the  United  States  Con- 
stitution or  §  1  of  article  1  of  the  Con- 
fititution  of  Indiana  that  cannot  be 
taken  away  by  the  legislature. 

Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  88,  24  L.  ed.  989;  Stone  v. 
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Mississippi,  101  U.  S.  814,  25  L.  ed. 
1079;  Atlantic  Coast  Line  R.  Co.  v. 
Goldsboro,  232  U.  S.  568,  58  L.  ed.  726, 
34  Sup.  Ct.  Rep.  364;  Douglas  v.  Ken- 
tucky, 168  U.  S.  496,  42  L.  ed.  555,  18 
Sup.  Ct.  Rep.  199;  McKinney  v.  Salem, 
77  Ind.  214;  Moore  v.  Indianapolis,  120 
Ind.  491,  22  N.  E.  424;  State  v.  Ger- 
hardt,  145  Ind.  439,  33  L.R.A.  313,  44 
N.  E.  469 ;  1  Woollen  &  T.  Intoxicating 
Ldquors,  §  124;  Preston  v.  Drew,  33 
Me.  558,  54  Am.  Dec.  639;  Southern 
Exp.  Co.  V.  High  Point,  167  N.  C.  103, 
83  S.  £.  254;  Southern  Exp.  Co.  v. 
Whittle,  194  Ala.  406,  L.R.A.1916C,  278, 
69  So.  652;  Clark  Distilling  Co.  v. 
Western  Maryland  R,  Co.  242  U.  S. 
326,  61  L.  ed.  338,  L.R.A.1917B,  1218, 
37  Sup.  Ct.  Rep.  180,  Ann.  Cas.  1917B, 
845 ;  Crane  v.  Campbell,  245  U.  S.  304, 
62  L.  ed.  304,  38  Sup.  Ct.  Rep.  98; 
Skelton  v.  State,  173  Ind.  462,  89  N.  E. 
860,  90  N.  E.  897;  State  v.  Woodward, 
89  Ind.  110,  46  Am.  Rep.  160;  Cleve- 
land, C.  C.  &  I.  R.  Co.  V.  Harrington, 
131  Ind.  436,  30  N.  E.  37. 

Messrs.  Robinson  &  Stilwell,  Philip 
W.  Frey,  George  Shirts,  Charles  E. 
Cox,  Samuel  Parker,  John  T.  Beasley, 
Baker  &  Daniels,  and  Roemler  & 
Chamberlain,  for  appellee : 

A  practical  construction  for  fifty- 
live  years  is  against  the  power  of 
the  legislature  to  enact  a  state-wide 
prohibitory  law. 

State  V.  Gerhardt,  145  Ind.  447,  33 
L.R.A.  313,  44  N.  E.  469;  Sopher  v. 
State,  169  Ind.  188,  14  L.R.A.(N.S.) 
172,  81  N.  E.  913,  14  Ann.  Cas.  27; 
Beebe  v.  State,  6  Ind.  501,  63  Am.  Dec. 
391 ;  Herman  v.  State,  8  Ind.  545;  Kin- 
ser  V.  State,  9  Ind.  543;  O'Daily  v. 
State,  9  Ind.  494.  10  Ind.  26 ;  Howe  v. 
State,  10  Ind.  423;  Ingersoll  v.  State, 
11  Ind.  464;  Hollenbaugh  v.  State,  11 
Ind.  556 ;  Harrison  v.  Lockhart,  25  Ind. 
112;  Andrews  v.  Heiney,  178  Ind.  1, 
43  L.R.A.(N.S.)  1023,  98  N.  E.  628, 
Ann.  Cas.  1915B,  1136;  EUingham  v. 
Dye,  178  Ind.  336,  99  N.  E.  1,  Ann. 
Cas.  1915C,  200;  Bennett  v.  Jackson, 
—  Ind.  — ,  116  N.  E.  921;  Election 
Comrs.  V.  Knight,  —  Ind,  — ,  117  N. 
E.  565;  Shea  v.  Muncie,  148  Ind.  25, 
46  N.  E.  138;  Lyle  v.  State,  80  Tex. 
Crim.  Rep.  606,  193  S.  W.  680;  Mc- 
Pherson  v.  State,  174  Ind.  60,  31  L.R.A. 
(N.S.)  188,  90  N.  E.  610. 

The  contemporaneous  construction 
requires  application  of  the  rule  of 
stare  decisis. 

Lewis's  Sutherland,  Stat.  Constr.  §§ 
479-484;  7  R.  C.  L.  1001-1008;  Jasper 
County  v.   Allman,   142  Ind.  573,  39 
3  A.L.R.— — 18. 


L.R.A.  58,  42  N.  E.  206;  Givens  v.  State, 
182  Ind.  561,  107  N.  E.  78;  I.  F.  Force 
Handle  Co.  v.  Hisfey,  179  Ind.  171,  100 
N.  E.  450;  King  v.  Inland  Steel  Co. 
177  Ind.  201,  96  N.  E.  337,  97  N.  E. 
529;  Moore-Mansfield  Constr.  Co.  v. 
Indianapolis,  N.  &  T.  R.  Co.  179  Ind. 
356,  44  L.R.A.(N.S.)  816,  101  N.  E. 
296,  Ann.  Cas.  1915D,  917;  Lyle  v. 
State,  80  Tex.  Crim.  Rep.  606,  193  S. 
W.  680;  Gearheart  v.  State,  81  Tex. 
Crim.  Rep.  540, 197  S.  W.  187 ;  Glennan 
v.  Rochester  Trust  &  S.  D.  Co.  209  N. 
Y.  12,  52  L.R.A,(N.S.)  302,  102  N.  E. 
537,  Ann.  Cas.  1915A,  441;  Lillard 
V.  Melton,  103  S.  C.  10,  87  S.  E.  421 ; 
Rothschild  v.  Grix,  31  Mich.  150,  18 
Am.  Rep.  171;  Northwestern  Porttand 
Cement  Co.  v.  Atlantic  Portland 
Cement  Co.  174  CaL  308,  163  Pac.  47 ; 
Gill  V.  Parker,  31  Vt.  610. 

Both  the  title  to  the  act  and  the  act 
are  double,  which  renders  the  act  in 
violation  of  §  9  of  article  4  of  the 
state  Constitution. 

State  V.  Young,  47  Ind.  150;  Bright 
v.  McCullough,  27  Ind.  223 ;  Shoemaker 
V.  Smith,  37  Ind.  122 ;.  Henderson  v. 
London  &  L.  Ins.  Co.  135  Ind.  23,  20 
L.R.A.  827,  41  Am.  St.  Rep.  410,  34 
N.  £.  565;  State  ex  rel.  Hart  v.  Com- 
mercial Ins.  Co.  158  Ind.  680,  64  N.  E. 
466 ;  State  ex  rel.  Western  Constr.  Co. 
V.  Clinton  County,  166  Ind.  162,  76  N. 
E.  986 ;  Western  U.  Teleg.  Co.  v.  Brax- 
tan,  165  Ind.  165,  74  N.  E.  985;  Moore- 
Manisfield  Constr.  Co.  v.  Indianapolis, 
N.  &  T.  R.  Co.  179  Ind.  356,  44  L.R.A. 
(N.S.)  816,  101  N.  E.  296,  Ann.  Cas. 
1915D,  917. 

To  sustain  the  Act  of  1917  would  be 
to  violate  the  14th  Amendment  to  the 
United  States  Constitution  and  §  21 
of  article  1  of  the  state  Constitution. 

Mitchell  V.  Burlington,  4  Wall.  270, 
18  L.  ed.  350;  Kenosha  v.  Lamson,  9 
Wall.  478,  19  L.  ed.  725;  7  R.  C.  L.  p. 
1010,  §  36;  Haskett  v.  Maxey,  134  Ind. 
182,  19  L.R.A.  379,  33  N.  E.  358 ;  Dob- 
bins V.  Los  Angeles,  195  U.  S.  223,  49 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18;  Gelpcke 
V.  Dubuque,  1  Wall.  175,  17  L.  ed.  520 ; 
Ohio  L.  Ins.  &  T.  Co.  v.  Debolt,  16  How. 
416, 14  L.  ed.  997 ;  State  Bank  v.  Knoop, 
16  How.  369,  14  L.  ed.  977;  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  ed.  401; 
Mechanics,'  &  T.  Bank  v.  Thomas,  18 
How.  384,  15  L.  ed.  460;  Wright  v.. 
Sill,  2  Black,  544,  17  L.  ed.  333; 
Louisiana  v.  Pilsbury,  105  U.  S.  278, 
26  L.  ed.  1090;  Kuhn  v.  Fairmount 
Coal  Co.  215  U.  S.  371,  54  L.  ed.  239, 
30  Sup.  Ct.  Rep.  140;  Aurora  &  L. 
Tump.  Co,  v.  Holthouse,  7  Ind.  59; 
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Smead  v.  Indianapolis,  P.  &  C.  R.  Co. 
11  Ind.  104;  Stephenson  v.  Boody,  189 
Ind.  60,  88  N.  E.  881. 

An  arbitrary  and  unreasonable  clas- 
sification which  confers  privileges  and 
immunities  on  certain  persons  which 
are  denied  to  others  is  a  violation  of 
§  23  of  article  1  of  the  state  Constitu- 
tion, and  also  of  the  equal  protection 
clause  of  the  14th  Amendment  of  the 
Federal  Constitution. 

McKinster  v.  Sager,  163  Ind.  671,  68 
L.R.A.  273,  106  Am.  St.  Rep.  268,  72 
N.  E.  854;  Bedford  Quarries  Co.  v. 
Bough,  168  Ind.  671,  14  L.R.A.(N.S.) 
418,  80  N.  E.  529 ;  Ensley  v.  State,  172 
Ind.  198,  88  N.  E.  62 ;  Truax  v.  Raich, 
239  U.  S.  33,  60  L.  ed.  131,  L.R.A1916D, 
545,  36  Sup.  Ct.  Rep.  7,  Ann.  Cas. 
1917B,  283;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Vosburg,  238  U.  S.  56,  59  L. 
ed.  1199,  L.R.A.  1915E,  953,  35  Sup. 
Ct.  Rep.  675;  Gast  Realty  &  Invest. 
Co.  V.  Schneider  Granite  Co.  240  U.  S. 
55,  60  L.  ed.  523,  36  Sup.  Ct.  Rep.  254; 
McFarland  v.  American  Sugar  Ref .  Co. 
241  U.  S.  79,  60  L.  ed.  899,  36  Sup.  Ct. 
Rep.  498. 

A  law  enacted  in  reference  to  the 
police  power  must  not  only  be  "gen- 
eral in  its  scope,  but  it  must  be 
definite,  specific,  and  unambiguous  in 
its  provisions  and  requirements,"  to 
be  valid. 

Railroad  Commission  v.  Grand  Trunk, 
Western  R.  Co.  179  Ind.  255,  100  N.  E. 
852;  Tozer  v.  United  States,  4  Inters. 
Com.  Rep.  245,  52  Fed.  917. 

Townsendy  J.,  delivered  the  opin- 
ion of  the  court: 

Appellee  brewing  company  ob- 
tained a  permanent  injunction 
iigainst  appellant  superintendent  of 
the  police  of  the  city  of  Evansville, 
preventing  the  enforcement  of  the 
Prohibition  Law,  Acta  1917,  p.  15. 
Appellant's  demurrer  to  the  com- 
plaint was  overruled.  He  refused 
to  plead  further  and  judgment  was 
rendered. 

No  question  is  raised  as  to  the 

jurisdiction     of     a 

i;^"o".V"en7orce.    ^OUrt        Of        Cquity, 

ment  of  Pro-  and,  owmg  to  the 
ii«V.Ticuoir*"   alleged        property 

rights  and  to  avoid 
a  multiplicity  of  actions,  the  cause 
will  be  considered. 

The  sole  question  presented  is  the 
constitutionality  of  the  act. 


It  is  claimed  that  the  legislature 
has  no  power,  under  our  Constitu- 
tion, to  prohibit  the  manufacture 
and  sale  of  intoxicating  liquors. 
This  contention  is  erroneous;  for  it 
is  admitted  that  the  legislature  may 
refer  this  to  the  people  in  county, 
township,  city,  or  ward  units  and,  if 
the  majority  desire,  they  may  im- 
pose prohibition  upon  the  minority, 
and  it  is  admitted  that  this  would  be 
constitutional.  This  amounts  to 
admitting  that  the  majority  may  in- 
flict on  the  minority  that  which  is 
forbidden  by  the  Constitution.  This 
is  based  on  the  erroneous  assump- 
tion that  a  state  Constitution  is  a 
grant  of  power,  and  that  when  a 
legislature  assembles  something  is 
taken  from  the  people  by  it  and 
something  is  left  at  home  in  the  way 
of  legislative  function. 

It  is  fundamental  that  a  state 
Constitution  is  a  limit  of  power.  It 
simply  divides  sovereign  power  of 
the  people  in  the  state  into  the  sev- 
eral   departments   of    government, 

and  all    power  in-  co«.ttti.tion«i 
heres  m  the  people,  law— power  oc 
and  they  possess  all  >«««•»•*«'•• 
of  it  except  that  which  is  granted  to 
^  the  United   States  in  the   Federal 
Constitution,  and  they  may  pass  any 
law  which  is  not  in  violation  of  the 
limitations  in  the  state  Constitution 
and  not  in  violation  of  parts  of  the 
Federal  Constitution  applicable  to 
the  states. 

If  the  present  Constitution  pro- 
vided that  all  the  people  of  the  state 
should  assemble  once  in  two  years, 
instead  of  the  legislature,  to  enact 
laws,  and  all  other  provisions  of  the 
Constitution  remained  as  they  now 
are,  it  could  not  be  that  this  body 
would  have  greater  legislative  pow- 
er than  the  present  legislative  body. 
To  admit  this  is  to  destroy  the  limi- 
tations in  the  Constitution  and  leave 
the  minority  unprotected.  The  very 
purpose  of  the  limitations  is  to  pro- 
tect the  people  against  themselves. 
The  limitations  are  not  to  protect 
the  people  against  the  legislature 
alone.  That  protection  is  afforded 
by  elections  every  two  years.  If 
the  limitations  in  the  Constitution 
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are  not  sufficient  to  protect  the  mi- 
nority asrainett  the  majority^  that  is 
for  the  convention.  The  legislature 
is  just  as  supreme  in  the  legislative 
field  as  all  the  people  would  be.  Both 
are  bound  by  the  limitations  in  the 
Constitution. 

This  court  is  bound  by  the  same 
Constitution  and  has  no  right  to  cur- 
tail legislative  authority  this  side  of 

the  expressed  limi- 

S^jrCStiltfon.  tations   in   it.    Nor 

has  this  court  pow« 
«r  to  revolutionize  the  fundamental 
law  by  reading  limitations  into  it. 

This  court  has  nothing  to  do  with 
the  wisdom  or  unwisdom  of  the  leg- 
islative act.  A  law  may  be  repug- 
nant to  general  principles  of  justice, 
liberty,  and  rights  not  expressed  in 
the  Constitution,  and  yet  the  courts 
have  no  power  to  strike  it  down. 
State  V.  Gerhardt,  146  Ind.  489, 450, 
S3  L.R. A.  818,  44  N.  E.  469 ;  Praigg 
V.  Western  Paving  &  Supply  Co. 
143  Ind.  358,  363,  42  N.  E.  750; 
Hirth-Krause  Co.  v.  Cohen,  177  Ind. 
1,  12,  97  N.  E.  1,  Ann.  Cas.  1914C, 
708.  The  remedy  in  such  a  case  is 
with  the  people  in  the  legislative  de- 
partment, or  in  convention,  form- 
ing a  new  Constitution. 

Mr.  Cooley  says:  "By  the  Con- 
stitution which  they  (the  people  of 
the  state)  establish,  they  not  only 
tie  up  the  hands  of  their  official 
agencies,  but  their  own  hands  as 
well."  Cooley,  Const.  Lim.  7th  ed. 
p.  56. 

No  provision  of  our  Constitution 
lias  been  pointed  out  which  forbids 
the  passage  of  laws  to  protect  the 
health,  morals,  or  welfare  of  the 

people    in    connec- 

uTw-iViwbmo.  tion  with  the  traffic 
of  liqvor  trame    in    intoxicatittg    li- 

^pVJjSfjr        quor,    even   though 

such  laws  destroy 
previously  recognized  properly 
without  paying  for  it.  That  the 
liquor  traffic  is  within  the  police 
power  of  the  state  no  one  denies. 

When    this    is    ad- 

iSS^i.tMSS^r   mitted,  there   must 

follow  the  power  to 
take  such  steps  as  are  reasonably 
suitable  to  carry  out  this  purpose. 


There  is  no  difference  in  constitu- 
tional principle  between  the  prohi- 
bition of  the  sale  of 
intoxicating    liquor  Jjj^jjl*""* 

M  a  beverage  and  »~\*?i**^«e:*' 
the  prohibition  of 
the  manufacture  in  order  to  stop 
the  sale.  The  thing  aimed  at  is  the 
traffic  in  liquor  as  a  beverage.  If 
the  people  of  the  state,  in  order  to 
stop  the  traffic  in  the  beverage, 
deem  it  necessary  to  stop  the  manu- 
facture, they  have  a  right  to  do 
this  as  far  as  any  limitations  in  our 
Constitution  are  concerned.  When 
it  is  admitted  that  by  local  option 
ninety-two  counties  in  the  state  may 
forbid  absolutely  the  sale  of  intoxi- 
eating  liquor  without  violating  the 
provisions  of  the  Constitution,  it 
then  follows  that,  in  order  to  ac^ 
complish  the  same  purpose,  the  peo- 
ple of  the  state  may  prohibit  the 
manufacture.  He  who  has  a  charter 
from  the  state  to  manufacture  is  de- 
prived of  his  property,  in  part  at 
least,,  when  he  loses  the  opportunity 
to  sell  in  ninety-two  counties  Of  the 
state.  From  the  standpoint  of  the 
constitutional  limitations,  there  can 
be  no  difference  in  principle  be- 
tween the  destruction  of  one  dollar's 
worth  of  property  and  one  million 
dollars'  worth.  Charter  rights, 
license  rights,  contract  rights  are 
all  subject  to  the  in- 
herent power  of  S^Jl^l-V.^e'SSn 
government  to  pro-  Jf  iJS.*'*** 
tect  the  health,  '*  ** 
morals,  or  welfare  of  the  public. 
Skelton  v.  State,  173  Ind.  462,  468, 
89  N.  E.  860,  90  N.  E.  897;  Moore 
V.  Indianapolis,  120  Ind.  483,  491, 
22  N.  E.  424;  Boyd  v.  Alabama,  94 
U.  S.  645,  24  L.  ed.  302 ;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Chappell,  188 
Ind.  141,  147,  106  N.  E.  403,  Ann. 
Cas.  1918A,  627. 

It  is  also  insisted  on  behalf  of  ap- 
pellee herein  that  it  has  been  decid- 
ed by  this  court  that  there  is  no 
power  to  prohibit  the  manufacture 
of  intoxicating  liquor  under  our 
Constitution,  and  that  the  case  of 
Beebe  v.  State,  6  Ind.  501,  63  Am. 
Dec.  391,  and  a  few  eases  following, 
settle  that  question.    It  cannot  be 
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determined  by  those  cases  oh  what 
principle  the  court  was  acting.  Tjhe 
question  stood  undecided  for  three 
years,  and  then  the  law  was  pro- 
nounced void  without  assigning  any 
reasons  as  to  whether  it  was  con- 
sidered void  under  the  state  Consti- 
tution or  Federal  C!onstitution.  That 
law  in  some  of  its  particulars  would 
have  been  void  at  that  time  under 
the  Federal  Constitution,  but  since 
then  there  have  been  passed  by  the 
Federal  Congress  the  Wilson  Act 
and  the  Webb-Eenyon  Act  (26  Stat. 
at  L.  818,  chap.  728,  87  Stat,  at  L. 
699,  chap.  90,  Comp.  Stat.  1916,  §§ 
8788;  8789,  4  Fed.  Stat.  Anno.  2d 
ed.  pp.  585, 598) ,  both  of  which  have 
been  upheld  by  the  Supreme  Court 
of  the  United  States.  Re  Rahrer, 
140  U.  S.  545, -85  L.  ed.  572,  11  Sup. 
Ct.  Rep.  865 ;  Clark  Distilling  Co.  v. 
Western  Maryland  R.  Co.  242  U.  S. 
811,  61  L.  ed.  826,  L.R.A.1917B, 
1218, 87  Sup.  Ct.  Rep.  180,  Ann.  Cas. 
1917B,  845.  That  law  also  provid- 
ed for  official  agencies  to  dispense 
liquor,  thus  creating  a  monopoly  on 
the  part  of  the  state  in  the  traffic, 
and  it  may  have  been  considered 
void  for  that  reason.  But  since  that 
time  public  monopolies  have  been 
justified  in  the  control  of  intoxicat- 
ing liquor,  upon  the  ground  that  the 
nature  of  the  traffic  warrants  its 
entire  prohibition.  See  15  R.  C.  L. 
pp.  267,  268,  and  authorities  there 
cited. 
The  principle  of  stare  decisis,  if  it 

existed,  has  no  ap- 
'  plication  to  the  po- 
lice power  because 
there  can  be  no  property  rights 
which  are  not  subject  to  this  power. 
In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Chappell,  188  Ind.  141,  at  146, 
106  N.  E.  405,  Ann.  Cas.  1918A, 
627,  this  court  said:  ''A  long  and 
firmly  settled  principle  of  law  which 
has  grown  out  of  a  well-ordered  civil 
society  is  that  every  holder  of  prop- 
erty, however  absolute  and  unquali- 
fied may  be  his  title,  holds  it  under 
the  implied  liability  that  his  use  of 
it  may  be  so  regelated  that  it  shall 
neither  encroach  injuriously  on 
equal  enjoyment  of  their  property 


.-•tare  declsl 
police  poorer < 


by  others  who  have  an  equal  right 
to  the  enjoyment  of  their  property, 
nor  be  injurious  to  the  community. 
The  law  is  also  so  fixedly  settled  as 
to  be  beyond  controversy  that  rights 
and  privileges  arising  from  con- 
tracts with  a  state  are  subject  to 
regulations  for  the  protection  of  the 
public  health,  the  public  morals,  and 
the  general  safety  of  persons  and 
property,  in  the  same  sense  as  are 
all  contracts  and  all  property,  wheth- 
er owned  by  private  persons  or  by 
corporations.  Laws  carrsring  these 
principles  into  effect  in  particular 
instances  are  but  a  proper  exercise 
of  the  police  power  by  the  legisla- 
ture, and  are  not  to  be  hindered  or 
overthrown  by  the  constitutional 
limitations  named  as  is  claimed  by 
counseL  Indeed,  the  legislature 
cannot  contract  away  its  police  pow- 
er,— ^the  power  to  legislate  for  the 
protection  of  the  lives,  health,  and 
property  of  the  citizens  of  the 
state." 

And  in  the  case  of  King  v.  Inland 
Steel  Co.  177  Ind.  201,  212,  96  N.  E. 
337,  97  N.  E.  529,  this  court  said: 
"The  rule  of  stare  decisis,  which 
counsel  invoked  to  induce  us  to  ad- 
here to  those  decisions,  cannot  chain 
us  to  error.  That  may  be  so  when 
decisions  have  become  a  rule  of 
property,  but  not  in  decisions  in- 
volving a  subject-matter  such  as 
here  affected.'* 

If  this  were  not  so,  mistaken  de- 
cisions would  destroy  that  very 
power  of  society  to  protect  itself, 
and  a  new  Constitution  would  be 
created  by  the  courts.  Courts  can- 
not decide  away  that  which  the  state 
cannot  contract  away.  Courts  can- 
not make  a  new  fundamental  law 
by  erroneously  reading  limitations 
into  the  Constitution  not  therein  ex- 
pressed. The  principle  of  stare 
decisis  is  a  rule  of  property,  the  use 
of  which  does  not  affect  the  public 
welfare.  It  cannot  be  invoked  to 
shut  off  police  power.  State  ex  reU 
George  v.  Aiken,  42  S.  C.  222,  26 
L.R.A.  845,  20  S.  E.  221. 

There  is  no  spirit  pervading  the 
Constitution  outside  of  the  ex- 
pressed limitations  in  it  which  en* 
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ables  this  court  to  declare  a  law 

void.  In  the  case  of 
rrlSaiV"  Logansport  v,  Sey- 

bold,  59  Ind.  226, 
Judge  Perkins,  speaking  for  the 
court  at  page  227,  quotes  from 
Churchman  v.  Martin,  54  Ind.  380» 
AS  follows :  ''By  the  Constitution  of 
the  state  the  legislative  authority  is 
vested  in  the  general  assembly. 
Const,  art.  4,  §  1 ;  1  Rev.  Stat.  1876, 
p.  27.  When,  therefore,  an  act  of 
the  general  assembly  is  passed, 
which  violates  no  provision  of  the 
Pederal  or  state  Constitution,  the 
judicial  department  cannot  hold  it 
to  be  void  on  the  ground  that  it  is 
wrong,  or  unjust,  or  violates  the 
spirit  of  our  institutions."  Welling 
V.  Merrill,  52  Ind.  350;  Horning  v. 
Wendell,  57  Ind.  171 ;  Townsend  v. 
State,  147  Ind.  624,  634,  37  L.R.A. 
294,  62  Am.  St.  Rep.  477,  47  N.  E. 
19;  Forsythe  v.  Hammond  (C.  C.) 
68  Fed.  774,  777. 

Counsel  for  the  appellee  neither 
in  their  briefs  nor  in  oral  argument 
quote  language  from  any  decision  of 
this  court  showing  what  particular 
provision  of  the  Constitution  for- 
bids the  prohibition  of  tiie  manufac- 
ture and  sale  of  intoxicating  liquor. 
The  whole  trend  of  the  decisions  in 
this  state  on  the  Remonstrance 
Laws,  Lic^ise  Laws,  and  the  Local 
Option  Laws  shows  that  no  such 
.thing  ever  entered  the  mind  of  this 
court  from  the  time  of  the  Beebe 
Case  and  the  cases  immediately  fol- 
lowing it  to  the  present  time.  But 
on  the  contrary,  this  court  has  re- 
peatedly said  the  subject  of  the  con- 
trol of  intoxicating  liquor  is  entirely 
within  the  power  of  the  people, 
through  the  legislature,  to  do  any- 
thing that  they  deem  necessary,  not 
only  to  prohibit  the  sale,  but,  in 
order  to  effectuate  that  purpose,  to 
even  prohibit  the  manufacture  of 
intoxicating  liquor  within  the  state. 
In  Welsh  v.  State,  126  Ind.  71,  at 
page  77,  9  L.R  J^.  664,  25  N.  E.  886, 
this  court  said:  "All  laws  regulat* 
ing  and  imposing  burdens  on  the 
business  are  prohibitory  in  their 
character.  There  is  no  difference 
between    an    absolute    prohibitory 
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law,  a  law  providing  for  local  op- 
tion, and  license  law,  except  in  the 
extent,  to  which  they  prohibit  the 
manufacture  and  sale  of  intoxicat- 
ing drinks.  An  absolute  prohibitory 
law  deprives  all  within  its  reach 
from  engaging  in  the  business;  a 
local  option  law  prohibits  all  vnth- 
in  a  given  locality  from  selling  with- 
in that  locality;  while  a  license  law 
prohibits  all  within  the  state,  who 
have  not  obtained  a  license,  from  en* 
gaging  in  the  business  of  retailing 
intoxicating  liquors.  E}ach  of  these 
is  a  restriction  upon  the  common- 
law  right  of  the  individual  citizen.'' 

In  the  case  of  State  v.  Gerhardt, 
145  Ind.  439,  at  469,  33  L.R.A.  313, 
44  N.  E.  478,  this  court  used  the 
following  language :  "Acting  upon 
the  just  assumption  that  the  unre- 
stricted sale  of  intoxicating  liquors 
results  in  much  evil,  and  that  it  is 
detrimental  to  society,  the  law- 
making power  of  each  state  in  the 
Union  has,  in  the  exercise  of  its 
police  power,  assumed  to  control, 
regulate,  or  prohilMt  the  business,  as 
seemed  to  it  best.'' 

And  in  tiie  same  case  (145  Ind. 
at  page  468) ,  the  court  says :  .'*A11 
laws  which  regulate  or  restrict  the 
sale  of  such  liquors,  by  imposing 
burdens  or  cwditions  upon  the  busi- 
ness, are  in  their  nature  or  charac- 
ter to  an  extmt,  at  least,  prohib- 
itory." 

^d  in  the  case  of  Sopher  v.  State, 
169  Ind.  177,  at  194,  14  L.R.A. 
(N.S.)  172,  81  N.  E.  919,  14  Ann. 
Cas.  27,  this  court  said :  ''The  right 
to  pursue  sudi  vocation  was  not  of 
such  an  inherent  or  inalienable 
nature  as  to  idace  the  business  be- 
yond tiie  control  of  the  legislative 
department.  The  latter  might,  in 
the  exercise  of  its  discretion,  under 
the  police  power,  in  the  interest  of 
society  and  the  public  in  general, 
either  suppress  or  prohibit  the 
traffic  entirely,  or  permit  it  to  exist 
under  such  necessaiy  restrictions, 
regulations,  and  burdens  as  might 
be  deemed  prc^^r  to  impose  in  or- 
der to  mitigate  or  minimize  the  evils 
resulting  from  the  traffic,  and,  as 
against  the  validity  of  such  laws  en- 
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acted  by  the  legislature,  the  liquor 
dealer  was  not  in  a  position  to  assert 
any  inherent  or  inalienable  right  to 
the  contrary." 

See  also  to  the  same  effect, 
Schmidt  v.  Indianapolis,  168  Ind. 
631,  638,  14  L.R.A.  (N.S.)  787,  120 
Am.  St.  Rep.  386,  80  N.  E.  632; 
Jordan  v.  Evansville,  163  Ind.  612, 
517,  67  L.R.A.  613,  72  N.  E.  544, 
2  Ann.  Cas.  96;  Greencastle  v. 
Thompson,  168  Ind.  493,  501,  81  N. 
E.  497 ;  Delphi  v.  Hamling,  172  Ind. 
645,  651,  89  N.  E.  308. 

It  is  also  contended  by  the  appel- 
lee that  there  must  be  a  limitation 
in  the  Constitution  against  com- 
plete prohibition  of  the  manufacture 
and  sale  of  intoxicating  liquor,  be- 
cause it  was  proposed  in  the  con- 
stitutional convention  and  rejected. 
This  question  has  been  brought  to 
the  attention  of  this  court  before 
and  the  history  of  that  subject  re- 
viewed. The  committee  to  which 
this  question  was  referred  in  De- 
cember, 1850,  reported  to  the  con- 
vention as  follows:  'The  commit- 
tee of  the  legislative  departments, 
to  whom  were  referred  some  sundry 
petitions  and  resolutions  on  the 
subject  of  the  sale  of  ardent  spirits, 
have  had  that  subject  under  con- 
sideration and  have  appeared  here 
to  report  that  your  committee  deem 
it  inexpedient  to  make  any  constitu- 
tional provision  on  this  subject,  as 
it  more  particularly  belongs  to  the 
legislature.  They  therefore  ask  to 
be  discharged.'' 

And  this  court,  after  reviewing 
this  history,  in  the  case  of  Sopher  v. 
State,  169  Ind.  177,  at  page  192,  14 
L.R.A.(N.S.)  172,  81  N.  E.  918,  14 
Ann.  Cas.  27,  says:  "By  these  de- 
liberative acts  of  the  convention 
which  formed  and  molded  our  pres- 
ent Constitution,  that  body  appears 
to  have  left  the  question  in  regard 
to  the  traffic  in  intoxicating  liquors 
in  the  hands  of  the  legislative  de- 
partment, where  the  convention 
found  it  at  the  time  it  convened." 

The  power  of  the  states,  under 
their  constitutions  and  under  the 
Federal  Constitution,  to  prohibit  the 
manufacture  and  sale  of  intoxicat- 


ing liquor  and  to  provide  suck 
means  for  the  enforcement  of  pro- 
hibition as  seems  expedient  to  the 
legislature,  is  now  so  well  settled 
that  it  is  no  longer  an  open  ques- 
tion. Re  Crane,  27  Idaho,  671^ 
L.R.A.1918A,  942,  151  Pac.  1006; 
Crane  v.  Campbell,  245  U.  S.  304, 
62  L.  ed.  304,  38  Sup.  Ct.  Rep.  98,^ 
(see  authorities  there  cited) ;  State 
V.  Fabbri,  98  Wash.  207,  L.R.A. 
1918A,  416,  167  Pac.  133 ;  State  v. 
Hemrich,  93  Wash.  439,  L.R.A. 
1917B,  962,  161  Pac.  79;  State  v. 
Davis,  77  W.  Va.  271,  L.R.A.1917C,. 
639,  87  S.  E.  262 ;  Delaney  v.  Plun- 
kett,  146  Ga.  547,  L.R.A.1917D,  926,. 
91  S.  E.  561,  Ann.  Cas.  1917E,  685 ; 
State  ex  rel.  Black  v.  Delaye,  19& 
Ala.  500,  L.R.A.1915E,  640,  68  So. 
993 ;  Cureton  v.  State,  135  Ga.  660,. 
49  L.R.A.(N.S.)  182,  70  S.  E.  882; 
State  V.  Fargo  Bottling  Works  Co. 
19  N.  D.  396,  26  L.R.A.(N.S.)  872,. 
124  N.  W.  387 ;  Motlow  v.  State,  12& 
Tenn.  547,  L.R.A.1916F,  177,  145  S. 
W.  177 ;  State  v.  Seaboard  Air  Line 
R.  Co.  169  N.  C.  295,  84  S.  E.  283  p 
Seaboard  Air  Line  R.  Co.  v.  North 
Carolina,  245  U.  S.  298,  62  L.  ed. 
299,  38  Sup.  Ct.  Rep.  96;  State 
V.  Lovell  (1847)  47  Vt.  493; 
State  V.  Durein,  15  L.R.A.(N.S.) 
908,  and  note  (70  Kan.  1,  78 
Pac.  152) ;  Mugler  v.  Kansas,  12& 
U.  S.  623,  81  L.  ed.  205,  8  Sup.  C%. 
Rep.  273;  Bartemeyer  v.  Iowa,  18. 
Wall.  129,  21  L.  ed.  929 ;  Crowley  v. 
Christensen,  137  U.  S.  86,  34  L.  ed. 
620,  11  Sup.  Ct.  Rep.  13;  Giozza  v. 
Tieman,  148  U.  S.  657, 37  L.  ed.  599, 
18  Sup.  a.  Rep.  721 ;  Qark  Distill- 
ing Co.  V.  Western  Maryland  R.  Co. 
242  U.  S.  311,  61  L.  ed.  326,  L.R.A. 
1917B,  1218,  37  Sup.  Ct.  Rep.  180, 
Ann.  Cas.  1917B,  845. 

In  the  lig^t  of  these  authorities 
and  the  decisions  of  this  court  which 
we  have  heretofore  set  out,  we  hold 
that  this  act  violates  no  provision 
of  the  state  or  Federal  Constitution 
by  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquor. 

It  is  also  contended  that  the  title 
is  insufficient,  and  that  the  act  is 
not  consistent  with  the  title.  The 
title  is  as  follows:     "An  Act  Pro- 
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hibiting  the  Manufacture,  Sale, 
Gift,  Advertisement  or  Transporta- 
tion of  Intoxicating  Liquor  Except 
for  Certain  Purposes  and  under 
Certain  Conditions." 

The  provision  of  our  Constitution 
is  that  every  act  shall  embrace  but 
one  subject  and  matters  properly 
connected  therewith,  which  subject 
shall  be  expressed  in  the  title.  This 
provision  is  to  prevent  tricking  the 
legislature  into  passing  acts  foreign 
to  the  one  under  consideration  by  it. 
Hingle  v.  State,  24  Ind.  29. 

It  will  be  se^i  by  the  authorities 
which  we  have  heretofore  set  out 
that  to  prohibit  the  traffic  the  legis- 
lature may  define  as  an  intoxicant 
that  which  is  far  from  intoxicating, 
in  order  to  prevent  the  manufacture 
and  sale  of  that  which  is  intoxicat- 
ing ;  that  it  may  prevent  the  posses- 
sion of  liquor;  that  it  may  provide 
that  the  place  where  liquor  is  kept 
or  manufactured  may  be  declared  a 
nuisance  and  closed;  that  it  may 
designate  those  who  are  to  handle 
and  dispense  liquor,  and  upon  what 
terms ;  that  it  may  forbid  advertise- 
ments of  liquor;  that  it  may  pro- 
vide what  shall  make  a  prima  facie 
case  of  violation  of  the  law.    All  of 

these  provisions  are 
properly  connected 
with  the  purpose  of 
the  legislature  to  prevent  the  traffic 
in  intoxicating  liquor  as  a  beverage, 
and  are  therefore  within  the  title  of 
the  act. 

It  is  next  insisted  that  the  act  is 
void  because  it  gives  the  right  to 
registered  pharmacists  to  deal  in 
intoxicants  under  certain  restric- 
tions, and  because  those  who  have 
liquors  manufactured  in  the  state 
which  are  in  bond  may  have  posses- 
sion and  tax,  pay,  and  dispose  of 
such  liquors  outside  of  the  state,  and 
all  others  must  get  rid  of  the  intoxi- 
cants which  they  have  on  hand  with- 
in ten  days  of  the  time  that  the  law 
goes  into  effect. 

The  "privileges  and  immunities** 
section  of  our  Constitution,  the 
''class'*  section,  and  the  ''general 
law*'  section,  are  not  violated  if  an 
act  is  reasonably  designed  to  protect 
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the  health,  morals,  or  welfare  of  the 
public.  State  v.  Wiggam,  —  Ind. 
— ,  118  N.  E.  684. 

The  legislature  must  classify  in 
nearly  every  act  which  it  passes  to 
protect  society.  To  hold  that  it  may 
not  would  be  to  overthrow  nearly 
all  of  the  laws  that  are  made  for  the 
public  welfare.  If  the  legislature 
thought  that  this  law  could  be  better 
enforced  by  compelling  all  persons 
to  remove  liquors  from  the  state  ex- 
cept those  having  ^  ^.^  ^, 
liquors       manufac-  i«ww«i«tM 

tared   in  the  state  JSiiiffiJSr-ie 
and  in  bond,  it  had  ofiiaoor*  by 

a  perfect    right  to         "' 

do  so.    It  is  not  for  this  court  to  try 

to  excel  legislative  wisdom  on  the 

question  of  expediency. 

The  act  is  valid  as  to  all  pro- 
visions brought  in  question.  The 
court  erred  in  overruling  appel* 
lant's  demurrer  to  appellee's  com* 
plaint. 

Judgment  is  reversed,  with  in- 
structions to  the  trial  court  to  sus- 
tain the  demurrer  to  the  complaint. 

Myers,  Ch.  J.,  concurs  in  conclu- 
sion. 

Spencer,  J.,  dissenting: 

I  am  unable  to  agree  with  the  ma* 
jority  of  my  associates  that  the 
manufacture  of  intoxicating  liquors- 
within  the  state  of  Indiana  may 
lawfully  be  prohibited  under  the 
Constitution  of  the  state,  and,  in 
view  of  the  importance  of  the  ques- 
tion at  issue,  I  feel  impelled  to  state 
the  grounds  of  my  dissent. 

As  is  suggested  by  the  majority 
opinion,  this  action  was  instituted 
by  appellee  to  restrain  appellant 
from  enforcing  the  so-called  Prohi- 
bition. Law  of  1917,  on  the  ground 
that  said  law  is  unconstitutional  and 
void.  Various  reasons  for  the  posi- 
tion taken  by  appellee  are  set  out  in 
its  complaint,  but  those  to  which  I 
direct  especial  attention  are  con- 
tained in  the  following  allegations : 

"Plaintiff  further  says  that  on  the 

' day  of  March,  1894,  it  was  duly 

granted  a  corporate  charter  by  the 
state  of  Indiana,  upon  a  consider- 
ation paid  by  the  plaintiff  to  the 
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state,  by  which  said  charter  this 
plaintiff  was  duly  authorized  to  do 
the  business  therein  specified,  in  the 
state  of  Indiana  and  elsewhere,  for 
a  period  of  fifty  years  from  and 
after  said  date  as  a  corporation, 
with  all  the  authority  and  powers 
conferred  by  law  on  corporations; 
that  under  and  pursuant  to  the  pro* 
visions  of  said  charter  this  plaintiff 
was  authorized  to  and  did  engage, 
and  is  now  engaged,  in  Vanderburgh 
county,  Indiana,  exclusively  in  the 
business  of  the  manufacture  of  beer, 
ale,  and  other  liquor,  and  the  sale 
thereof  in  barrels,  kegs,  bottles,  and 
other  packages  throughout  the 
United  States  of  America  and  else- 
where ;  that,  immediately  after  said 
incorporation  aforesaid,  this  plain- 
tiff purchased  real  estate  in  said 
Vanderburgh  county,  and  improved 
the  same'  by  erecting  thereon  large 
and  expensive  buildings,  and  in- 
stalled therein  machinery  at  an  ex- 
pense of  several  hundred  thousand 
dollars  for  the  sole  purpose  for 
which  this  plaintiff  was  incorporat- 
ed as  aforesaid,  and  since  said  date 
continuously  to  the  present  time 
has  been  and  now  is  using  said 
property  exclusively  for  the  pur- 
poses i^oresaid. 

- 'And  plaintiff  further  says  that 
at  the  time  said  charter  was  grant- 
ed as  aforesaid,  and  continuously 
thereafter  to  the  present  time,  the 
laws  of  the  state  of  Indiana,  as  en- 
acted and  declared  by  the  general 
assembly  of  the  state  and  by  the 
supreme  judicial  tribunals  of  the 
stete,  have  made  and  do  now  make 
the  business  of  the  manufacture  and 
sale  of  intoxicating  liquor  a  lawful 
business,  and  have  extended  to 
property  used  in  the  manufacture 
and  sale  of  such  liquor  the  same 
protection  extended  to  other  prop- 
erty, and  did  then  recognize,  and 
since  said  time  continuously  have 
recognized  and  protected,  the  own- 
er or  owners  of  such  property  in 
the  same  manner  as  the  owners  of 
other  property.  And  plaintM  fur- 
ther says  that  at  the  time  of  grant- 
ing  said  charter  as  aforesaid,  and 
continuously  thereafter  to  the  pres- 


ent time,  it  has  relied  and  acted  up- 
on the  validity  of  said  laws  enacted 
and  promulgated  and  in  full  force 
and  effect  as  aforesaid,  and,  relying 
upon  said  laws  as  in  force,  has,  dur- 
ing said  time  since  ite  incorpora- 
tion to  the  present  time,  invested  in 
said  city  aforesaid  more  than  $1,- 
000,000  in  real  estete,  machinery, 
and  improvements  thereon;  that 
said  machinery  and  improvements 
were  made  and  acquired  and  are 
suitable  only  for  the  purpose  for 
which  the  same  were  made  and  ac- 
quired as  aforesaid,  and  for  the  sole 
and  exclusive  purpose  of  the  manu- 
facture and  sale  of  intoxicating 
liquors,  under  and  pursuant  to  the 
charter  granted  to  this  plaintiff  as 
aforesaid;  and  that  said  real  estate 
so  acquired  and  the  improvements 
and  machinery  so  placed  thereon  are 
now  and  during  said  time  have  been 
owned  by  this  plaintiff,  and  are  now 
of  the  value  of  more  than  $1,000,- 
000;  that  said  improvements  and 
machinery  aforesaid  are  suitable 
only  for  the  purpose  of  the  manu- 
facture of  intoxicating  liquors,  and 
cannot  be  used,  and  are  worthless, 
for  any  other  purpose  whatsoever; 
that,  relying  upon  said  laws  as 
aforesaid  and  upon  the  said  charter 
so  granted  to  this  plaintiff  as  afore- 
said, this  plaintiff  purchased  and 
improved  said  property  as  afore- 
said ;  and  that,  if  this  plaintiff  is  de- 
prived of  the  use  of  said  property 
for  the  uses  and  purposes  aforesaid, 
said  property  will  be  worthless  and 
will  be  a  total  loss  to  this  plain- 
tiff.   •    •    • 

''And  plaintiff  further  says  that, 
at  the  time  said  charter  aforesaid 
was  granted  by  the  state  and  was 
accepted  by  this  plaintiff,  the  laws 
of  the  state  as  aforesaid  entered 
into  and  became  a  part  of  said  char- 
ter, and  that  said  charter,  when  so 
granted  and  accepted,  became  and 
was  and  is  a  valid  contract  between 
this  plaintiff  and  the  state  of  Indi- 
ana, and  plaintiff  says  that  said  de- 
fendant should  be  enjoined  from 
enforcing  the  lirovisions  of  said  Act 
of  February  9,  1917,  against  this 
plaintiff,  for  the  reasons  that  said 
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act  is  in  violation  of  §  10  of  article 
1  of  the  Constitution  of  the  United 
States,  prohibiting  a  state' from  en- 
acting a  law  impairing  the  obliga- 
tion of  contracts. 

"And  plaintiff  further  says  that 
said  Act  of  February  9,  1917,  is  un- 
constitutional and  void,  and  should 
not  be  enforced  against  this  plain- 
tiff, for  the  reason  that  the  Consti- 
tution of  this  state  has  not  conferred 
upon  the  general  assembly  of  this 
ffUite  authority  to  prohibit  arbi- 
trarily the  use  by  any  citizen  of  the 
state  of  any  property  which  such 
citizen  may  lawfully  acquire,  nor 
has  the  legislature  of  this  state  been 
given  any  authority  by  the  Consti- 
tution of  this  state  to  prohibit  arbi- 
trarily a  citizen  of  Indiana  from 
using  property  he  may  lawfully  ac- 
quire in  such  manner  and  for  such 
purpose  as  such  citizen  may  deem 
best  or  most  advantageous  to  him- 
self, nor  has  the  Constitution  of  this 
state  conferred  any  authority,  either 
expressly  or  impliedly,  upon  the  gen- 
eral assembly  of  this  state,  to  pro- 
hibit the  manufacture  and  sale  of 
any  particular  class  or  classes  of 
personal  property.    .    .    . 

*Tlaintifr  further  says  that  said 
Act  of  February  9,  1917,  should  not 
be  enforced  against  this  plaintiff, 
and  that  the  defendant  should  be 
enjoined  and  restrained  from  en- 
forcing said  act  against  this  plain- 
tiff for  the  reason  that,  if  this  plain- 
tiff is  prohibited  from  using  its  said 
property  and  buildings  and  machin- 
ery aforesaid  for  the  purpose  for 
which  the  same  were  constructed 
and  acquired  as  aforesaid,  the  same 
will  become  of  no  value  as  proijerty, 
and  will  become  materially  dimin- 
ished in  value,  if  not  employed  in 
the  manufacture  of  malt  liquor,  for 
every  purpose,  and  that  the  enforce- 
ment of  said  act  by  said  defendant 
as  aforesaid  will  be  a  taking  of  the 
property  of  this  plaintiff  without 
due  process  of  law,  in  violation  of 
constitutional  provisions  of  this 
state  and  of  the  United  States." 

Appellant's  demurrer  admitted 
the  truth  of  all  facts  pleaded  in  ap- 
pellee's complaint,  and  it  became  the 


duty  of  the  trial  court,  and  now  of 
this  court,  to  determine  whether  the 
pleader's  conclusions  as  to  the  law 
are  equally  well-founded.  In  ap- 
proaching this  question  I  am  not  un- 
mindful of  a  growing  public  senti- 
ment that  the  use  of  intoxicating 
liquors  has  been  seriously  abused, 
and  that  traffic  therein  must  be  more 
strictly  regulated.  I  recognize,  also, 
that  in  a  proper  case,  and  as  an  aid 
to  interpretation  alone,  public  senti- 
ment, when  clearly  defined,  may  be 
considered  by  th^  courts  in  deter- 
mining what  legislative  intention 
is  sought  to  be  expressed  in  an  en- 
actment which  is  responsive  to  that 
sentiment.  But  this  doctrine  has  no 
application  where  the  sole  issue  to 
be  decided  is  the  right  of  the  legis- 
lature, under  the  Constitution,  to 
pass  the  act  in  question.  As  was 
once  said  by  Rufus  Choate,  in 
speaking  of  the  duty  of  a  judge: 
''He  shall  know  nothing  about  the 
parties,  everything  about  the  case* 
He  shall  do  ever3i;hing  for  justice, 
nothing  for  himself,  nothing  for  his 
friends,  nothing  for  his  patron, 
nothing  for  his  party.  If  on  the 
one  side  are  the  executive  power 
and  the  legislature  and  the  people, 
the  sources  of  his  honors,  the  givers 
of  his  daily  bread,  and,  on  the  oth- 
er, an  individual  nameless  and  odi- 
ous, his  eye  is  to  see  neither  great 
nor  small,  attending  only  to  the 
trepidations  of  the  balance.  If  a 
law  is  passed  by  a  unanimous  legis- 
lature, clamored  for  by  the  general 
voice  of  the  pubKc,  and  a  cause  is  be- 
fore him  on  it,  in  which  the  whole 
community  is  on  one  side  and  an 
individual  nameless  and  odious  on 
the  other,  and  he  believes  it  to  be 
against  the  Constitution,  he  must  so 
declare  it  or  there  is  no  judge.'' 

The  case  at  bar  presents  squarely 
an  issue  of  constitutional  authority^ 
and  the  decision  of  that  issue  must 
rest  on  sound  principles  of  constitu- 
tional law.  In  its  ultimate  analysis, 
the  decision  by  the  majority  of  the 
court  that  the  legislature  may  law- 
fully prohibit  the  manufacture  of 
intoxicating  liquors  is  based  on  the 
thjBory    that  its  act  constitutes  a 
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proper  exercise  of  the  police  power 
of  the  state.  The  definitions  of  "po- 
lice power,"  as  announced  by  vari- 
ous authors  and  jurists,  contain 
some  confusion  and  ambiguity,  but, 
in  fact,  "the  police  power  of  the 
government,  as  understood  in  the 
constitutional  law  of  the  United 
States,  is  simply  the  power  of  the 
government  to  establish  provisions 
for  the  enforcement  of  the  com- 
mon as  well  as  civil  law  maxim,  'Sic 
utere  tuo,  ut  alienum  non  laedas/ 
'This  police  power  of  the  state  ex- 
tends to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of 
all  persons,  and  the  protection  of  all 
property  within  the  state.  Accord- 
ing to  the  maxim,  "Sic  utere  tuo,  ut 
alienum  non  Isedas,"  it  being  of  uni- 
versal application,  it  must,  of  course, 
be  within  the  range  of  legislative 
action  to  define  the  mode  and  man- 
ner in  which  everyone  may  so  use 
his  own  as  not  to  injure  others.' 
Any  law  which  goes  beyond  that 
principle,  which  undertakes  to 
abolish  rights  the  exercise  of  which 
does  not  involve  an  infringement  of 
the  rights  of  others,  or  to  limit  the 
exercise  of  rights  beyond  what  is 
necessary  to  provide  for  the  public 
welfare  and  the  general  security, 
cannot  be  included  in  the  police 
power  of  the  government.  It  is  a 
governmental  usurpation,  and  vio- 
lates the  principles  of  abstract  jus- 
tice, as  they  have  been  developed 
under  our  republican  institutions." 

Tiedeman,  Pol.  Power,  p.  4,  §  1. 

With  this  principle  in  mind,  the 
above  author  concludes,  after  a  care- 
ful and  extended  discussion  of  his 
subject,  "that  no  trade  can  be  sub- 
jected to  police  regulation  of  any 
kind,  unless  its  prosecution  involves 
some  harm  or  injury  to  the  public  or 
to  third  persons,  and  in  any  case  the 
regulation  cannot  extend  beyond  the 
evil  which  is  to  be  restrained.  It 
has  also  been  maintained,  and  I 
think  satisfactorily  established,  that 
no  trade  can  be  prohibited  altogeth- 
er, unless  the  evil  is  inherent  in  the 
character  of  the  trade,  so  that  the 
trade,  however  conducted,  and  what- 
ever may  be  the  character  of  the 


person  engaged  in  it,  must  necessa- 
rily produce  injury  upon  the  public 
or  upon  individual  third  persons/' 
Tiedeman,  supra,  p.  301,  §  103. 

When  one  has  assented  to  the 
truth  of  these  principles,  as  he  must, 
in  their  application  to  other  cases  of 
police  regulation  of  employments, 
"his  inability  to  adhere  to  them  in 
their  application  to  the  police  regru- 
lation  of  the  liquor  trade  indicates 
either  a  lack  of  courage  to  maintain 
his  conviction  in  the  face  of  popular 
clamor,  or  an  obscurity  of  his  judgr- 
ment  through  his  sympathetic 
emotions,  which  are  aroused  in  con- 
sidering the  gigantic  evil  to  be  com- 
bated."   Tiedeman,  supra,  p.  302. 

Tested  in  the  light  of  the  above 
principles,  which  must  serve  as  the 
basis  for  every  proper  exercise  of 
the  police  power,  it  is  apparent  be- 
yond question  that  the  act  now  un- 
der consideration  is  invalid,  at  least 
in  so  far  as  it  attempts  to  prohibit 
the  manufacture  of  intoxicating: 
liquors  within  the  state.  It  is  not  to 
be  doubted  that  the  excessive  use  of 
intoxicante  by  the  individual  has 
contributed  greatly  to  the  increase 
of  poverty  and  crime  among  the 
people,  but  that  fact  constitutes  no 
valid  objection  against  the  right  to 
manufacture  the  commodity.  Phy- 
sicians and  scientists  are  equally 
certain  that  the  excessive  use  of  par- 
ticular goods,  especisdly  animal 
flesh,  is  responsible  to  a  great  de- 
gree for  the  prevalence  of  physical 
syffering  and  disease  (auto-intoxi- 
cation), yet  can  the  beef  packer  be 
prohibited  from  pursuing  his  trade 
on  that  account  ?  The  use  and  abuse 
of  gasolene  is  daily  exacting  a  heavy 
toll  from  the  people  of  this  country 
in  motor  accidente,  yet  no  one  will 
contend  that  the  production  of  gas-> 
olene  and  similar  substances  may 
lawfully  be  prohibited.  On  what 
theory,  then,  is  the  manufacture  of 
intoxicating  liquors  to  be  prohibited 
because  their  abuse  by  individuals 
tends  to  produce  misery  and  want» 
when  the  same  individual  abuse  of 
meat  and  gasolene  may  lead  to 
equally  distressing  conditions  with- 
out inducing   lawful    restraint  on 
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thdr  manufacture?  Obviouedy,  tlue 
distinction  is  arbitrary*  and  a  legis- 
lative mandate  against  production 
ought  no  more  to  be  sustained  in  the 
one  case  than  in  the  other. 

"The  police  power  rests  upon  ne- 
cessity and  the  right  of  self-protec- 
tion, but  private  property  cannot  be 
arbitrarily  invaded  under  the  mere 
;gui8e  of  police  regulation."  Gh.  J. 
Puller,  in  Lawton  v.  Steele  (1894) 
152  U.  S.  133,  144,  38  L.  ed-  385, 
391,  14  Sup.  Ct.  Rep.  499,  503. 

Again,  as  was  said  by  Mr.  Justice 
Harlan,  in  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273,  a  case  involving  the  con- 
stitutionality of  the  Kansas  law, 
enacted  under  a  specific  mandatory 
declaration  in  the  Constitution  of 
that  statei  which  law  was  upheld: 
'"The  courts  are  not  bound  by  mere 
forms,  nor  are  they  to  be  misled  by 
mere  pretenses.  They  are  at  liberty 
— indeed,  are  under  a  solemn  duty — 
to  look  at  the  substance  of  things 
whenever  they  enter  upon  the  in- 
quiry whether  the  legislature  has 
transcended  the  limits  of  its  au- 
thority. If,  therefove,  a  statute 
purporting  to  have  been  enacted  to 
protect  the  public  health,  the  public 
morals,  or  the  public  safety,  has  no 
real  or  substantial  relation  to  those 
objeets,  or  is  a  palpable  invasion  of 
rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  courts  to 
so  adjudge,  and  thereby  give  effect 
to  the  Constitution." 

This  court  said,  by  Hadley,  Ch.  J., 
in  Republic  Iron  &  Steel  Co.  v.  State 
(1903)  160  Ind.  379,  at  page  386, 
€2  L.R.A.  136,  66  N.  E.  1007,  in  quot- 
ing the  words  of  Brown,  J.,  in  Law- 
ton  V.  Steele,  supra :  "The  legislature 
may  not,  under  the  guise  of  protect- 
ing the  public  interests-,  arbitrarily 
interfere  with  private  business,  or 
impose  unusual  and  unnecessary  re- 
strictions upon  lawful  occupations. 
In  other  words,  its  determination  as 
to  what  is  a  proper  exercise  of  its 
police  powers  is  not  final  or  con- 
clusive, but  is  subject  to  the  super- 
vision of  the  courts." 

And  this  court,  speaking  for  it- 
self, further  said :    "It  follows  that 


a  statute^  to  be  within  the  power, 
must  be  responsive  to  some  public 
necessity,  suitable  to  subserve  it, 
and  reasonable  in  its  operation." 

Again,  this  court,  in  State  v.  Rich- 
creek  (1906)  167  Ind.  217,  at  page 
230,  5  L.R.A.(N.S.)  874,  119  Am. 
St.  Rep.  491,  77  N.  E.  1085,  10  Ann. 
Cas.  899,  uses  this  expression  in 
substance :  The  exercise  of  the  po- 
lice power  ia  subject  to  the  super- 
vision of  the  courts,  and  such  acts 
may  be  declared  void  when  they 
violate  some  constitutional  right. 

There  is  nothing  in  the  manufac- 
ture of  intoxicating  liquors  which 
leads  directly  to  public  harm,  and 
no  evil  which  inheres  in  the  charac- 
ter of  that  trade.  Indeed,  the  benef- 
icent uses  of  such  liquors  are  recog- 
nized in  the  very  act  now  under 
consideration,  and  this  recognition, 
in  itself,  serves  to  overcome  the  only 
ground  on  which  the  prohibition  of 
their  manufacture  can  be  sustained, 
viz.:  "That  the  trade»  however 
conducted,  and  whatever  may  be  the 
character  of  the  person  engaged  in 
it,  must  necessarily  produce  injury 
upon  the  public  or  upon  individual 
third  persons." 

Section  6  of  the  act,  among  oth- 
ers, recognizes  the  right  of  an  in- 
dividual to  have  and  to  use  intoxi- 
cants in  his  own  home,  and  author- 
izes a  registered  pharmacist  to  sell 
intoxicating  liquors  for  medicinal 
and  sacramental  purposes,  thereby 
declaring,  in  effect,  that  there  is  a 
proper  use  for  audi  liquors.  This 
declaration  and  admission  is  neces- 
sarily destructive  of  the  assumed 
power  to  prohibit  their  manufac- 
ture, for  the  right  to  engage  in  a 
proper  business  is  a  natural  right 
which  is  entitled  to  constitutional 
protection.  The  assured  right  of 
possession  and  use  on  the  part  of 
the  citizen  necessarily  implies  the 
existence  of  an  adequate  lawful 
means  of  obtaining  it  and  a  proper 
source  of  supply,  yet  the  act  pro- 
hibits all  citizens  of  Indiana  from 
engaging  in  the  production  of  that 
supply.  This  constitutes  a  discrim- 
ination in  favor  of  citizens  of  other 
states,  and  is,  in  itself,  sufficient  to 
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condemn  the  law.  Furthermore,  it 
appears  from  appellee's  complaint, 
and  appellant's  demurrer  admits  the 
truth  of  the  averment,  that  its  busi* 
ness  as  a  manufacturer  of  intoxicat- 
ing liquors  is  not  confined  to  the 
state  of  Indiana,  but  extends 
''throughout  the  United  States  of 
America  and  elsewhere."  On  what 
possible  theory  can  appellee  be  le- 
gally deprived  of  the  right  to  manu- 
facture its  products  in  Indiana  for 
shipment  to  territory  where  their 
sale  is  not  prohibited?  Certainly 
that  business  would  have  no  reason- 
able relation  to  or  effect  on  the 
health,  morals,  or  general  welfare 
of  the  pKBople  of  this  state,  and  its 
prohibition  cannot  be  justified  on 
any  legal  ground. 

Many  other  objections  against  the 
validity  of  this  act  as  a  proper  ex- 
ercise of  the  police  power  may  be 
suggested,  but  the  points  above  made 
cannot,  in  reason,  be  successfully 
controverted.  I  know  that  numer- 
ous cases  may  be  found  which  seem 
to  recognize  a  power  in  the  states  to 
prohibit  the  manufacture  and  sale 
of  intoxicating  liquors  as  tending  to 
promote  the  general  welfare  of  the 
people,  but  on  an  examination  of 
such  cases,  most  of  which  are  col- 
lected in  the  majority  opinion,  it 
will  be  found,  either  that  they  rest 
on  constitutional  provisions  which 
differ  from  our  own,  or  that  the 
holding  of  the  court  in  the  particu- 
lar instance  is  as  arbitrary  and  lack- 
ing in  basic  reason  as  is  the  law 
which  it  sustains. 

In  brief,  I  subscribe  fully  to  the 
conclusion  reached  by  Mr.  Tiedeman, 
after  a  careful  consideration  of  all 
the  constitutional  reasons  for  and 
against  the  prohibition  of  the  liquor 
trade,  that  ''the  prohibition  of  the 
manufacture  and  sale  of  spirituous 
and  intoxicating  liquors  is  uncon- 
stitutional, unless  it  is  confined  to 
the  prohibition  of  drinking  saloons, 
and  the  prohibition  of  the  sale  of 
liquor  to  minors,  lunatics,  confirmed 
drunkards,  and  persons  in  a  state  of 
intoxication.  As  has  already  been 
explained,  there  is  an  almost  un- 
broken array  of  judicial  opinions 


against  this  position,  and  there  ia 
not  any  reasonable  likelihood  that 
there  will  be  any  immediate  re- 
vulsion in  the  opinions  of  the  courts. 
But  it  is  the  duty  of  a  constitutional 
jurist  to  press  his  views  of  consti- 
tutional law  upon  the  attention  of 
the  legal  world,  eVen  though  they 
place  him  in  opposition  to  the  cur- 
rent of  authority."  Tiedeman,  PoL 
Power,  p.  811,  §  108. 

Tested  solely  by  established  prin- 
ciples of  constitutional  law,  the  ab- 
solute prohibition  of  the  manufac- 
ture of  intoxicating  liquors  is  not  a 
proper  exercise  of  the  police  power 
of  the  state,  and,  on  any  other  the- 
ory, legislation  looking  to  that  end 
must  constitute  a  taking  of  private 
property  without  due  process  of 
law.  14th  Amendment  Const.  Unit- 
ed States. 

The  above  conclusions,  to  which 
reason  and  logic  unerringly  lead,  are 
sufficient  to  require  an  affirmance 
of  the  decision  in  this  case,  but  there 
is  an  additional  ground  on  which 
the  decision  of  the  trial  court  ought 
to  be  upheld.  The  majority  opinion^ 
which  is  solely  a  "case  law"  opinion, 
refers  briefly  to  the  case  of  Beebe  v. 
State  (1855)  6  Ind.  601,  68  Am. 
Dec.  891,  and  the  decision  subse- 
quent thereto,  and  says:  "It  can- 
not be  determined  by  those  cases  on 
what  principle  the  court  was  act- 
ing. The  question  stood  undecided 
for  three  years,  and  then  the  law 
was  pronounced  void  without  as- 
signing any  reasons  as  to  whether  it 
was  considered  void  under  the  state 
Constitution  or  Federal  Constitu- 
tion." 

I  am  unable  to  understand  that 
statement.  This  court,  in  the  Beebe 
Case,  by  a  vote  of  three  to  one,  ex- 
pressly held  that  the  Law  of  1855, 
then  under  consideration,  was  void 
in  so  far  as  it  undertook  to  prohibit 
the  manufacture  of  intoxicating  li- 
quors within  the  state.  Judge  Per- 
kins, with  Judge  Davison  concur- 
ring, held  that  the  act  was  to  that  ex- 
tent violative  of  various  sections  of 
the  Bill  of  Rights  as  set  forth  in  the 
Constitution  of  Indiana,  and  par- 
ticularly the  provision  in  §  21  that 
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'*'no  man's  property  shall  be  taken 
by  law  without  just  compensation/' 
Judge  Stuart  expressly  agreed  with 
the  conclusion  that  it  was  uncc^nsti- 
tutional  to  prohibit  the  manufacture 
of  liquor,  although  not  assigning 
his  reasons  therefor,  while  Judge 
Gookins  alone  dissented  on  that 
proposition.  It  is  true,  as  was  later 
stated  by  Judge  Perkins,  in  the  case 
of  IngersoU  v.  State  <1859)  11  Ind. 
464,  that  those  sections  of  the  act 
which  sought  to  prohibit  the  retail 
of  intoxicating  liquors  were  not  ju- 
dicially annulled  until  nearly  three 
years  had  elapsed  from  the  time  of 
its  going  into  effect,  but  the  decision 
that  the  legislature,  under  the  pres- 
ent Constitution  of  the  state,  has  no 
power  to  enact  a  law  prohibiting 
the  manufacture  of  intoxicating 
liquor,  was  clearly  defined,  and  has 
stood  unchallenged  to  the  present 
time.  That  decision  was  necessarily 
binding  on  the  trial  court  in  this 
case  as  the  latest  expression  of  the 
supreme  judicial  tribunal  of  the 
state  on  the  issues  involved,  and  it 
should  be  equally  controlling  in  this 
appeal  for  either  of  two  reasons.  In 
the  first  place,  it  is  sound  in  princi- 
ple and  literefore  to  be  followed 
without  question,  but,  if  conceded  to 
be  erroneous  as  an  original  holding, 
it  must  now  serve  as  the  basis  for 
a  just  application  of  the  rule  of 
stare  decisis.  The  prevailing  opin- 
ion holds  that  the  latter  rule  "can- 


not be  invoked  to  shut  off  police 
power;''  but,  for  reasons  heretofore 
stated,  I  do  not  agree  that  its  invo- 
cation in  the  present  case  would 
have  that  effect.  Appellee's  com- 
plaint alleges,  and  appellant's  de- 
murrer admits,  that  large  sums  of 
money  have  been  invested  and  valu- 
able property  rights  acquired  on  the 
stren^h  of  the  charter  contract 
granted  by  the  state  to  appellee  and 
on  the  rale  theretofore  announced  in 
the  decisions  of  this  court  that  the 
legislature  could  not  take  from  ap- 
pellee, without  fault  on  its  part,  the 
right  to  do  business  under  that 
charter.  The  decision  in  Beebe  v. 
State,  supra,  at  least  to  the  extent 
that  it  holds  the  legislature  to  be 
without  such  power,  has  become  a 
rule  of  proper^  in  Indiana,  and  the 
rights  acquired  by  appellee  on  the 
faith  of  that  rule  must  be  protect- 
ed under  the  doctrine  of  stare 
decisis,  if  on  no  other  ground. 
Moore-Mansfield  Constr.  Co.  v.  In- 
dianapolis N.  A  T.  R.  Co.  (1913) 
179  Ind.  856,  391,  44  L.R,A.<N.S.) 
816, 101  N.  E.  296,  Ann.  Gas.  1915D, 
917;  Pond  v.  Irwin  (1888)  113  Ind. 
243,  247,  15  N.  E.  272;  Frank  v. 
Evansville  &  I.  R.  Co.  (1887)  111 
Ind.  132, 136, 12  N.  E.  105 ;  Diamond 
Plate  Glass  Go.  v.  Knote  (1906)  38 
Ind.  App.  20,  25,  77  N.  E.  954. 

The  decision  of  the  Vanderburgh 
superior  court  should  be  affirmed. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Constitationality  of  statute  prohibiting  the  manufacture  of  intoxicating  liquor. 


The  question  as  to  the  power  of  the 
state  to  regulate  and  control  the  sale 
of  intoxicating  liquors  has  been  the 
source  of  much  litigation,  which  has 
resulted  in  fully  sustaining  the  power 
of  Ihe  state  in  this  regard.  The  re- 
ported case  (SCHMITT  v.  P.  W.  CoOK 
Brewing  Co.  ante,  270)  goes  a  step 
farther,  and  sustains  the  power  not 
only  to  prohibit  absolutely  the  sale  of 
intoxicating  liquors,  but  also  the 
nuinufacture  of  such  liquors  within 
the  state.    As  hereinafter  poin^ted  out, 


however,  the  power  of  the  state  in  this 
regard  is  fully  sustained  by  cases, 
either  passing  upon  the  specific  ques- 
tion or  related  questions. 

A  note  showing  the  attitude  of  the 
courts  on  this  question  may  not  be 
inopportune,  in  view  of  the  widespread 
agitation  to  test  anew  the  validity  and 
wisdom  of  the  whole  body  of  law  re- 
lating to  the  liquor  traffic,  notwith- 
standing the  recent  amendment  to  the 
Federal  Constitution. 

As  pointed  out,  on  account  of  their 
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noxious  qualities  and  the  extraordi- 
nary evils  shown  by  experience  com- 
monly to  be  consequent  upon  their 
use,  the  state,  through  the  exercise  of 
its  police  power,  has  the  authority 
absolutely  to  prohibit  the  manufac- 
ture of  intoxicating  liquors  within 
its  borders;  and  prohibitory  laws  of 
this  character  are  not  violative  of  the 
Federal  Constitution  or  the  usual  state 
constitutions.  This  rule  is  expressly 
sustained  or  recognized  in  the  follow- 
ing cases: 

United  States^ — ^Boston  Beer  Co.  v. 
Massachusetts  (1877)  97  U.  S.  25,  24 
L.  ed.  989;  Foster  V.Kansas  (1884)  112 
U.  S.  201,  205,  28  L.  ed.  629,  696,  5  Sup 
Gt.  Rep.  8, 97 ;  Mugler  v.  Kansas  (1887) 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273;  Kidd  v.  Pearson  (1888)  128 
U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  Eberle  v. 
Michigan  (1914)  232  U.  S.  700,  58  L. 
ed.  803,  34  Sup.  Ct.  Rep.  464,  affirming 
(1911)  167  Mich.  477,  133  N.  W.  519; 
Clark  Distilling  Co.  v.  Western  Mary- 
land R.  Co.  (1917)  242  U.  S.  311,  61  L. 
ed.  326,  L.R.A.1917B,  1218,  37  Sup.  Ct. 
Rep.  180,  Ann.  Cas.  1917B,  845;  Crane 
V.  Campbell  (1917)  246  U.  S.  304,  62 
L.  ed.  304,  38  Sup.  Ct.  Rep.  98,  affirm- 
ing (1915)  27  Idaho^  671,  L.R.A.1918A, 
942,  151  Pac.  1006;  Kansas  v.  Bradley 
(1885)  26  Fed.  289;  Cantini  v.  Tillman 
(1893)  54  Fed.  969. 

Alabasuu — Ingram  v.  State  (1867) 
39  Ala.  247,  84  Am.  Dec.  782;  Fulton 
V.  State  (1911)  171  Ala.  572,  54  So. 
688. 

Georgia. — Cureton  v.  State  (1911) 
135  Ga.  660,  49  L.R.A.(N.S.)  182,  70 
S.  E.  832;  Delaney  v.  Plunkett  (1917) 
146  Ga.  547,  L.R.A.1917D,  926,  91  S.  E. 
561,  Ann.  Cas.  1917E,  685;  Kunsberg 
V.  State  (1918)  147  Ga.  591,  95  S.  E.  12. 

Indiana.— ^GHMiTT  v.  F.  W.  CooK 
Brewing  Co.  (reported  herewith). 

Kansas. — Constitutional  Prohibitory 
Amendment  (1881)  24  Kan.  700;  State 
V.  Mugler  (1883)  29  Kan.  252,  44 
Am.  Rep.  634,  affirmed  in  (1887)  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  State  v.  Weiss  (1911)  84  Kan. 
165,  86  L.R.A.(N.S.)  73,  113  Pac.  388. 

Maine.— State  v.  Dorr  (1889)  82 
Me.  212,  19  Atl.  171. 


'    Michigan.  —  Pec^le       v.     Hawley 
(1854)  3  Mich.  830. 

Tennessee.— Motlow  v.  State  (1912) 
125  Tenn.  547,  L.R.A.1916F,  177,  14S 
S.  W.  177. 

Vermont.— State  v.  Lovell  (1874)  47 
Vt.  493. 

Washington.  —  Gottstein  v.  Lister 

(1915)   88  Wash.  462,  153  Pac' 595, 

Ann.  Cas.  1917D,  1008;  State  v.  Fabbri 

(1917)    98   Wash.  207,   L.R.A.1918A» 

416,  167  Pac.  183. 

West  Virginia.— State  v.  Davis- 
(1915)  77  W.  Va.  271,  L.R.A.1917C,. 
639,  87  S.  E.  262. 

Although  a  prohibitory  law  may  op- 
erate to  depreciate  the  principal  value 
of  property  used  for  the  purpose  of 
brewing  or  manufacturing  intoxicat- 
ing liquors,  it  does  not  amount  to  the 
taking  of  property  without  compensa- 
tion, within  the  purview  of  constitu- 
tional provisions  against  the  taking- 
of  property  without  compensation. 
Mugler  V.  Kansas  (1887)  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  Cantini  v.  Tillman  (1893)  54  Fed*. 
969;  Busch  v.  Webb  (1903)  122  Fed^ 
655,  appeal  dismissed  in  (19(^)  194 
U.  S.  640,  48  L.  ed.  1162,  24  Sup.  Ct. 
Rep.  857. 

In  this  connection,  it  has  been  points 
ed  out  that  if  the  public  safety  or 
morals  require  the  discontinuance  of 
any  manufacture  or  traffic,  the  hand 
of  the  legislature  cannot  be  stayed' 
from  providing  for  its  discontinuance 
by  any  incidental  inconvenience  in- 
dividuals or  corporations  may  suffer,, 
for  all  rights  are  held  subject  to  the- 
poliee  power  of  the  state,  and  the  leg- 
islature cannot  by  contract  devest  it-^ 
self  of  the  right  to  exercise  this  power.. 
Boston  Beer  Co.  v.  Massachusetts 
(1877)  97  U.  &  25,  24  L.  ed.  989. 

Nor  does  a  prohibitory  law  of  this^ 
character  constitute  such  an  inter- 
ference with  interstate  commerce  as- 
to  render  it  void  on  that  ground.  Kidd 
V.  Pearson  (1888)  128  U.  S.  1,  32  L. 
ed.  346,  2  Inters.  Com.  Rep.  232,  9  Sup. 
Ct.  Rep.  6;  Delaney  v.  Plunkett  (1817) 
146  Ga.  547,  L.R.A.1917D,  926,  91  S.  E.. 
561,  Ann.  Cas.  1917E,  685. 

In  Beebe  v.  State  (1855)  6  Ind.  50U. 
63  Am.  Dec.  391,  it  was  apparently 
held  that  the  state  is  without  power  to> 
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prohibit  the  manufacture  of  whisky, 
ale,  porter,  and  beer,  as  beverages. 
There  is,  however,  some  question  as 
to  the  real  holding  in  this  case,  and, 
as  shown  in  the  reported  case 
(ScHMm  V.  F.  W.  Cook  Brewing  Co.) 

such  a  prohibitory  law  would  now  be 
held  constitutional. 

In  State  v.  Walruif  (1886)  26  Fed 
178,  it  was  held  that  a  state  may  pro- 
hibit the  manufacture  of  intoxicating 
liquor  if  the  law  is  made  applicable  to 
manufacturers  who  thereafter  engage 
in  that  business,  but  it  cannot  make 
the  law  applicable  to  those  then  en- 
gaged in  the  business,  since  to  do  so 
would  amount  to  the  taking  of  prop- 
erty without  compensation.  This 
holding  is  apparently  in  conflict  with 
the  decisions  of  the  United  States  Su- 
preme Court  heretofore  cited. 

In  United  States  v.  James  (1918) 
256  Fed.  102,  it  is  also  held  that  a  state 
possesses  the  power  absolutely  to  pro- 
hibit the  manufacture  of  intoxicating 
liquors  for  beverage  purposes.  It  is 
further  held  that  delegation  to  quali- 
fied voters  of  a  county^  or  a  subdivi* 
sion  thereof,  of  the  right  to  determine 


the  question  of  prohibition  of  the  sale 
of  intoxicating  liquors  within  its  lim- 
its, does  not  confer  upon  them  the 
right  also  to  determine  whether  the 
manufacture  of  liquor  shall  be  pro- 
hibited in  its  limits.  The  court  rea- 
soned that  nowhere  does  the  word 
manufacture  appear,  "and  an  affirma- 
tive answer  to  the  question  can  only 
be  given  if  it  be  held  that  the  power 
to  prohibit  the  sale  necessarily  in- 
volved the  power  to  prohibit  or  author- 
ize the  manufacture.  Apart  from  the 
principle  of  statutory  construction,  al- 
ready adverted  to,  that  every  intend- 
ment must  be  indulged  in  favor  of  leg- 
islative power,  common  sense  and  com- 
mon  experience  unite  in  declaring 
that  not  only  is  the  power  to  prohibit 
the  manufacture  not  a  necessary  con- 
tent of  the  power  to  prohibit  the  sale» 
but  that  the  two  subjects  are  inde- 
pendent of  each  other,  and  so  wholly 
distinct  and  separate  in  their  physical 
incidents  and  character  as  that  not 
even  the  most  strained  construction 
cottU  extend  the  word  'sale'  to  in- 
clude or  embrace  the  word  'manu- 
facture.'" A.  G.  S. 


NEWBURGER-MORRIS  COMPANY,  Resfpt, 

v. 
J.  FREDERICK  TALCOTT  et  al.,  Exrs.,  etc.,  of  James  Talcott,  Deceased, 

Appts. 

New  TitrU  OauH  of  Appeals  ^December  2Sr  19X4^ 

(219  N.  Y.  605,  114  N.  E.  846.) 

Account  stated  —  consignor  and  factor. 

1.  Monthly  statements  of  account  pending  the  continuance  of  the  con- 
tract by  a  factor  who  has  undertaken  to  make  advances  on  consignments 
to  his  principal  are  not  final  demands  for  payment,  which  will  constitute 
accounts  stated  and  bei^  interest  from  time  of  rendition ;  especially  if  the 
statements  made  are  indefinite  and  general,  and  leave  the  principal  igno- 
rant of  items  and  names. 

[See  note  on  this  question  beginning  on  page  298.] 


Interest  —  compound  —  validity. 

2.  A  promise  to  pay  interest  upon 
interest  is  void  if  made  at  a  time  be- 
fore simple  interest  has  accrued. 

[See  16  R.  C.  L.  36.] 
—  pronlse  to  pay  —  eonsidenition. 

3.  A  promise  made  in  advance  to 


pay  interest  on  an  account  stated 
means  simple  interest,  since  a  prom-* 
ise  to  pay  compound  interest  would 
be  invalid. 

[See  15  R.  C.  L.  36.] 

— compound  interest. 

4.  A  promise  to  pay  compound  in- 


288 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


terest  after  simple  interest  has  ac- 
crued must  be  supported  by  forbear- 
ance or  other  consideration. 
[See  15  R.  C.  L.  37.] 

Account    stated  —  retention    of    ac- 
count. 

5.  An  account  stated  may  result 
from  the  retention  of  accounts  cur- 
rent without  objection. 

LSee  1  K.  C.  L.  207,  211.] 

Factors  —  advances  —  fund  for  reim- 
bursement. 

6.  in  tne  absence  of  an  agreement 
to  the  contrary,  the  goods  consigned 
to  a  factor  are  the  primary  fund  to 
which  he  must  look  for  reimbursement 
for  advances  made, 

[See  11  K.  C.  L.  773,  et  seq.] 

Account  stated  —  between  principal 
and  factor. 

Y.  There  are  times  and  occasions 
when  an  account  stated  may  arise  be- 
tween principal  and  factor. 

[bee  11  R.  C.  L.  769.] 

—  definition. 

8.  ATI  account  stated  means  that  the 
parties  have  come  together  and  agreed 
upon  the  balance  of  indebtedness  so 
that  an  action  to  recover  the  balance, 
as  upon  an  implied  promise  of  pay- 
ment, may  thenceforth  be  maintained. 

[See  1  R.  C.  L.  207.] 


Appeal  —  finding  of  facts  —  effect 

9.  Findings  of  facts  by  the  trial 
court,  supported  by  evidence,  are  con- 
clusive in  the  court  of  appeals. 

[See  2  R.  C.  L.  202.] 

Factor  —  commission  —  amount. 

10.  Under  a  contract  between  con- 
signor and  factor  which  is  to  continue 
for  one  year  and  thereafter  subject  to 
termination  upon  thirty  days'  notice, 
by  which  the  factor  is  to  have  a  cer- 
tain commission  on  the  first  $100,000 
of  sales,  and  a  less  commission  on  all 
sales  after  that  amount,  the  higher 
coinmission  can  be  charged  only  once, 
not  on  the  first  $100,000  of  sales  in 
each  year. 

[See  11  R.  C.  L.  753.] 

-^lien  for  counsel  and  detective  feea. 

11.  A  consignor  who  surreptitiously 
removes  and  directs  concealment  of 
merchandise  consigned  to  a  factor,  in 
order  to  escape  the  factor's  lien,  is 
chargeable  with  expenses  of  counsel 
and  detectives  employed  by  the  factor 
to  protect  his  rights,  where  the  con- 
tract gives  him  a  lien  for  all  expenses 
and  outlays  of  every  sort,  including 
legal  expenses,  and  for  all  liabilities 
incurred  by  the  factor  by  reason  of 
any  act  of  the  consignor. 

[See  11  R.  C.  L.  773-774,  777.] 


Appeal  by  defendants  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  modifying  and  affirming  an  interlocu- 
tory decree  of  a  Special  Term,  Part  III.,  for  New  York  County  in  plaintiff's 
favor,  in  an  action  for  an  accounting  for  money  and  property  received 
by  defendant's  testator  under  a  certain  factor's  contract.    Modified. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion  of  the  court. 

The  questions  certified  were  as     1,  to  charge  the  plaintiff  9J  per  cent 


follows : 

1.  Is  the  defendant  under  the 
contract,  plaintiff's  Exhibit  1,  en- 
titled to  charge  interest  compound- 
ed monthly  at  the  rate  of  6  per  cent 
on  all  monthly  debit  balances  due 
from  the  plaintiff  to  the  defendant? 

2.  Did  the  accounts  current,  plain- 
tiffs Exhibit  22,  rendered  by  the 
defendant  to  the  plaintiff,  be- 
come accounts  stated  and  set- 
tled, and  is  the  plaintiff  precluded 
under  the  pleadings  and  findings 
from  objecting  on  the  accounting  to 
the  items  in  said  accounts  which  are 
in  derogation  of  the  contract? 

3.  Has  the  defendant  a  right  un- 
der the  contract,  plaintiff's  Exhibit 


conmiission  •  on  the  sale  of  the  con- 
signed goods  after  the  first  $100r 
000  of  sales  had  been  made? 

4.  Is  the  defendant  only  entitled 
to  charge  a  commission  of  6  per 
cent  on  all  sales  over  and  above 
$100,000,  to  be  computed  on  the  net 
amount  of  sales  of  the  consigned 
goods  during  the  lifetime  of  the  con- 
tract? 

5.  Has  the  defendant  the  right  to 
charge  the  plaintiff  with  the  fees  of 
attorneys  and  detectives  employed 
by  him  for  his  own  protection  in  a 
controversy  arising  in  and  about  the 
severance  of  the  relations  between 
them,  under  the  contract,  plaintiff's 
Exhibit  1,  and  in  ttie  protection,  as 
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against  the  plaintiff,  of  defendant's 
lien  and  interest  in  the  security 
which  he  claimed  to  hold? 

Messrs.  Juliiis  Henry  Cohen  and 
Theodore  &  Richter,  for  appellants : 

The  accounts  current  rendered  by 
the  defendant  to  the  plaintiff,  and  re- 
tained by  it  without  objection,  consti- 
tuted accounts  stated,  and  are  no 
longer  subject  to  attack  or  review. 

Lockwood  V.  Thorne,  11  N.  Y.  170, 
€2  Ahl  Dec.  81 ;  Stenton  ▼.  Jerome,  54 
N.  Y.  480;  Spelhnan  v.  Muehlfeld,  166 
N.  Y.  245,  59  N.  E.  817;  Daintrey  v. 
Evans,  148  App.  Div,  275,  132  N.  Y. 
Supp.  126;  Manchester  Paper  Co.^  v. 
Moore,  104  N.  Y.  680,  10  N.  E.  861; 
Standard  Oil  Co.  v.  Van  Etten,  107  U. 
S.  325,  27  L.  ed.  319,  1  Sup.  Ct.  Rep. 
178;  Seymour  v.  Marvin,  11  Barb.  80; 
Young  V.  Hill,  67  N.  Y.  162,  23  Am. 
]Rep.  99;  Stern  v.  Ladew,  47  App.  Div. 
331,  62  N.  Y.  Supp.  267;  Southard  v. 
Curley,  134  N.  Y.  148,  16  L.R.A.  661, 
30  Am.  St.  Rep.  642,  31  N.  E.  330 ;  Con- 
solidated Fruit  Jar  Co.  v.  Wisner,  103 
App.  Div.  453,  93  N.  Y.  Supp.  128. 

A  plaintiff  bringing  an  action  in 
^uity  for  an  accounting  must  prove  a 
demand  and  refusal. 

1  Cyc.  438 ;  Magauran  v.  Tiffany,  62 
How.  Pr.  251;  Southworth  v.  Smith, 
27  Conn.  366,  71  Am.  Dec.  72;  Kenni- 
cott  V.  Leavitt,  37  111.  App.  435 ;  Brauer 
V.  Oceanic  Steam  Nav.  Co.  178  N.  Y. 
339,  70  N.  E.  863. 

Since  defendant  continued  to  make 
advances  in  reliance  upon  plaintiffs 
acceptance  of  the  method  of  comput- 
ing commissions  on  sales  adopted  by 
the  defendant  and  consented  to  by  the 
plaintiff,  plaintiff  is  now  estopped 
from,  attacking  it. 

Jacobs  V.  Morange,  47  N.  Y.  57; 
Weed  V.  Weed,  94  N.  Y.  243. 

Defendant  was  entitled  to  compute 
interest  on  all  debits  and  credits 
monthly  on  the  rendition  of  each  ac- 
count current. 

Young  V.  Hill,  67  N.  Y.  162,  23  Am. 
Rep.  99 ;  Caliot  v.  Walker,  2  Anstr.  495, 
2  Eng.  Reprint,  946;  Smith  v.  Marvin, 
27  N.  Y.  187;  Barrow  v.  Rhinelander, 
1  Johns.  Ch.  555. 

Plaintiff  is,  under  the  terms  of  the 
contract,  chargeable  with  the  reason- 
able expenses  incurred  by  the  defend- 
ant in  protecting  the  property  subject 
to  his  lien  against  the  plaintiff's  fraud. 

Schouler,  Bailm.  &  Carr.  1905  ed.  pp. 
98,  99,  §§  180,  192;  Fumess  v.  Union 
Nat  Bank,  147  111.  570,  85  N.  E.  624; 

o  A.L.R.'~— 19. 


Hills  V.  Smith,  28  N.  H.  369;  Field  v. 
Sibley,  74  App.  Div.  81,  77  N.  Y.  Supp. 
252,  affirmed  in  174  N.  Y.  514,  66  N.  E. 
1108;  Bank  of  Staten  Island  v.  Silvie, 
89  App.  Div.  465,  85  N.  Y.  Supp.  760; 
Davenport  v.  National  Bank  of  Com^ 
merce,  127  App.  Div.  391,  112  N.  Y. 
Supp.  291;  Griggs  v.  Howe,  2  Abb. 
App.  Dec.  291;  Hays  v.  Riddle,  1 
Sandf.  248;  Ballingall  v.  Hunsberger, 
16  Pa.  Super.  Ct.  117;  Hurst  v.  Coley, 
22  Fed.  183;  Planters'  Rice-Mill  Co. 
V.  Merchants'  Nat.  Bank,  78  6a.  574,  3 
S.  E.  327. 

Messrs.  Erwin,  Fried,  ft  CzaU,  for 
respondent: 

The  accounts  current  rendered  nev- 
er were  intended  to  be  or  became  ac- 
counts stated  or  settled,  and  all  of  the 
transactions  between  the  parties  are 
open  to  investigation  on  the  account- 
ing. 

Rishel  V.  Weil,  81  Misc.  70,  63  N.  Y. 
Supp.  178 ;  Derby  v.  Yale,  13  Hun,  273 ; 
Liscomb  v.  Agate,  67  Hun,  388,  22  N. 
Y.  Supp.  126;  Perkin»  v.  Hart,  11 
Wheat.  287,  266,  6  L.  ed.  468,  468; 
Barker  v.  Hoff,  52  How.  Fr.  382 ;  Staig- 
er  v.  Klitz,  136  App.  Div.  874,  122  N. 
Y.  Supp.  107;  Harvey  v.  West-Side 
Elev.  (Patented)  R.  Co.  13  Hun,  392; 
Eames  Vacuum  Brake  Co.  v.  Prosser, 
157  N.  Y.  289,  51  N.  E.  986;  Spain  v. 
Talcott,  165  App,  Div.  815,  152  N.  Y. 
Supp.  611 ;  Donald  v.  Gardner,  44  App. 
Div.  285,  60  N.  Y.  Supp.  668. 

Defendants'  testator  ynder  the  con- 
tract was  not  entitled  to  charge  inter- 
est  compounded  monthly  on  all  month* 
ly  debit  balances. 

Young  V.  Hill,  67  N.  Y.  162,  -23  Am. 
Rep.  99:  Schutz  v.  Morette,  146  N.  Y. 
137,  40  N.  E.  780;  Williamsburgh  Sav. 
Bank  v.  Solon,  136  N.  Y.  465,  32  N.  E. 
1058;  Reusens  v.  Arkenburgh,  135 
App.  Div.  75,  119  N.  Y.  Supp.  821; 
Quackenbush  v.  Leonard,  9  Paige, 
834;  Van  Benschooten  v.  Lawson,  6 
Johns.  Ch.  813,  10  Am.  Dec.  333 ;  State 
V.  Jackson,  1  Johns.  Ch.  13,  7  Am.  Dec. 
471;  19  Cyc.  155;  Kennedy  v.  Gibbs,  15 
111.  406;  Re  Atwood,  3  App.  Div.  578, 
38  N.  Y.  Supp.  338;  Gihon  v.  Stanton, 
9  N.  Y.  477;  Mumford  v.  American  L. 
Ins.  &  T.  Co.  4  N.  Y.  463. 

The  charge  of  9}  per  cent  commis- 
sion after  the  first  |l00,000  of  sales 
had  been  attained  cannot  be  sustained 
and  was  properly  disallowed; 

Coulter  V.  Board  of  Education,  63  N. 
Y.  365;  Trinity  Church  v.  Higgins,  48 
N.  Y.  532;  Schroeder  v.  Frey,  114  N. 
Y.  266,  21  N.  E.  410;  Appleby  v.  Astor 
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F.  Ins.  Co.  54  N.  Y.  253;  Witty  v.  Mat- 
thews, 52  N.  Y.  512;  Brown  v.  Curtiss, 
2  N,  Y.  225;  Kinney  v.  D.  H.  McBride 
&  Co.  88  App.  Div.  92,  84  N.  Y.  Supp. 
958;  Collier  v.  Miller,  137  N.  Y.  332, 
33  N.  E.  374;  Thompson  v.  Simpson, 
128  N.  Y.  270,  28  N.  E.  627. 

The  contract  gave  defendants'  tes- 
tator no  right  to  charge  plaintiff  with 
the  fees  of  attorneys  and  detectives 
employed  by  him  for  his  own  protec- 
tion, in  a  controversy  arising  in  and 
about  the  severance  of  the  relations 
between  them,  and  in  the  protection, 
as  against  plaintiff,  of  his  lien  and  in- 
terests in  the  security  which  he  held. 

Boise  V.  Talcott,  212  Fed.  268;  Fidel- 
ity Ins.  Trust  &  S.  D.  Co.  v.  Roanoke 
Iron  Co.  91  Fed.  19 ;  Doddridge  County 
Oil  &  Gas  Co.  V.  Smith,  173  Fed.  389; 
Willard  v.  White,  56  Hun,  581,  10  N. 
Y.  Supp.  170;  Work  v.  Tibbits,  87  Hun, 
352,  34  N.  Y.  Supp.  308;  Green  v.  Win- 
ter, 1  Johns.  Ch.  26,  7  Am.  Dec.  475; 
Havana  City  R.  Co.  v.  Ceballos,  49 
App.  Div.  263^  63  N.  Y.  Supp.  417. 

Cardozoy  J.,  delivered  the  opinion 
of  the  court: 

The  action  is  one  for  an  account- 
ing by  a  principal  against  a  factor. 
The  plaintiff  agreed  to  consign  to 
the  defendant  its  goods  then  owned, 
and  also  all  goods  acquired  during 
the  term  of  the  agreement.  The  de- 
fendant was  to  sell  them,  and  was 
to  collect  the,  accounts.  He  agreed 
to  make  advances  on  demand  up  to 
50  per  cent  of  the  net  cost  of  the 
merchandise  and  75  per  cent  of  the 
net  value  of  outstanding  accoimts. 
He  was  to  receive  for  his  services 
"9|  per  cent  commission  on  the 
first  $100,000  of  sales,"  and  5  per 
cent  on  all  sales  above  that  amount. 
Interest  was  to  be  "charged  on  the 
account  current  ...  at  the  rate 
of  6  per  cent  per  annum."  The 
agreement  was  dated  June  21, 1909, 
but  business  was  not  begun  under 
it  till  September  1,  1909.  It  was  to 
continue  from  its  date  "to  and  in- 
cluding September  1,  1910,  and 
thereafter  subject  to  termination  at 
any  time  upon  thirty  days'  written 
notice  given  by  either  of  said  par- 
ties to  the  other."  The  plaintiff 
gave  notice  of  termination  on  Sep- 
tember 29,  1911. 

During  this  period  of  their  deal- 


ings the  defendant  sent  the  plains- 
tiff  monthly  accounts  current.  The 
first  account  was  rendered  on  Oc^ 
tober  1,  1909,  and  the  last  on  Sep- 
tember 1,  1911.  The  trial  judge 
found  that  the  plaintiff  retained 
them;  that  it  made  no  objection  to- 
any  of  them  till  October,  1911 ;  that 
they  were  untainted  by  fraud;  and 
that  plaintiff  read  and  understood 
them.  He  refuse,  however,  to  find 
that  they  were  "intended  by  the  de« 
fendant  and  understood  by  the  plain- 
tiff as  complete  statements  of  the 
account  between  the  parties  for  the 
period  covered  thereby."  In  these 
statements  the  plaintiff  is  charged 
with  the  defendant's  advances,  his 
disbursements,  and  his  commissions.. 
It  is  credited  with  his  collections,, 
which  are  not  itemized.  To  explain 
the  computation  of  commissions, 
there  is  appended  a  schedule  of 
"sales  as  reported."  This  schedule 
gives  the  total  sales  for  each  day* 
It  does  not  give  the  items  and  does 
not  name  the  purchasers.  The  debit 
balance  in  each  statement  includes 
interest  on  advances  and  on  other 
charges.  The  balance  thus  reached 
is  carried  forward  into  the  next  fol- 
lowing statement,  and  bears  inter- 
est again.  Interest  is  thus  com- 
pounded monthly.  During  the  first 
year  of  business  commissions  are 
charged  on  the  first  $100,000  of 
sales  at  the  rate  of  9|  per  cent,  and 
thereafter  at  the  rate  of  6  per  cent* 
During  the  second  year,  beginning: 
September  1,  1910,  this  process  is 
repeated.  The  trial  court  and  the 
appellate  division  held  that  the 
charge  of  compound  interest  was 
unlawful.  They  held  also  that  com- 
missions at  the  rate  of  9}  per  cent 
were  due  on  $100,000  of  sales  dur- 
ing the  first  year,  and  not  on  $100,- 
000  in  each  year.  Those  are  the 
chief  items  in  dispute.  Some  minor 
items  of  disbursement  will  be  r^ 
ferred  to  later. 

1.  The  charge  of  compound  in- 
terest   was    correctly    disallowed. 

The  rule  is  settled  .. . 

tnat  a  promise  to  com  pounds 
pay    interest    upon  ^»*****y- 
interest  is  void  if  made  at  a  time  be* 
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—compound 
IntereRt. 


fore  simple  interest  has  accrued. 
Young  V.  Hill,  67  N.  Y.  162,  23  Am. 
Rep.  99.  The  provision  in  the  con- 
tract, that  interest  shall  be  '^charged 
on  the  account  current  ...  at  the 
rate  of  6  per  cent  per  annum,''  must, 
therefore,    mean    simple    interest. 

-promue  -^y  ^th^r  proHiise, 

to  ii*y-  made  at  the  outset 

co».i*eirMio«.      ^^     ^j^     dealings, 

would  be  invalid.  There  are  times, 
however,  when  a  promise  to  pay 
compound  interest  will  be  enforced, 
if  made  after  simple  interest  has 
accrued;  and  the  promise  may  be 
the  implied  one  that  results  from  the 
stetement  of  an  account.  Even  in 
such  cases,  there  must  be  forbear- 
ance   or    other    consideration    to 

make  the  promise 
good.  Young  V. 
Hill,  supra.  There 
was  no  promise  here  unless  the  re- 
tention of  the  accounts  current  es- 
teblish  an  account  steted. 

The  trial  court  held  that  it  did 
not,  and  we  find  no  error  in  the 
ruling.  There  is  no  doubt  liiat  an 
account  stated  may  sometimes  re- 
sult from  the  re- 
tention of  accounts 
current  without 
objection.  Knickerbocker  v.  Gould, 
115  N.  Y.  533,  587,  22  N.  E.  578 ; 
Spellman  v.  Muehlfeld,  166  N.  Y. 
245,  59  N.  E.  817.  But  the  result 
does  not  always  follow.  It  varies 
with  the  circumstences  that  sur- 
round the  submission  of  the  state- 
mente  (Harvey  v.  West  Side  Elev. 
(Patented)  R.  C5o.  13  Hun,  892; 
Eames  Vacuum  Brake  Co.  v.  Pros- 
ser,  157  N.  Y.  289,  800,  51  N.  E. 
986)  ;  and  those  circumstences  in- 
clude, of  course,  the  relation  be- 
tween the  parties.  Here  the  rela- 
tion was  that  of  principal  and  fac- 
tor under  an  agreement  that  was  to 
last  at  least  a  year,  and  indefinitely 
thereafter  unless  terminated  by  no- 
tice of  thirty  days.  Not  till  the  con- 
tract was  at  an  end  did  the  duty  to 
make  advances  cease.  Not  till  then 
did  the  right  to  recover  past  ad- 
vances accrue.  Indeed,  it  is  doubt- 
ful whether  even  then  there  was  any 
personal  liability  until  the  security 


Aceovnt  stated^ 
retentlom  of 
accoant. 


had  been  exhausted  by  the  enforce- 
ment of  the  lien.    The  rule  in  this 
stete  is  that,  in  the  absence  of  some 
agreement    to    the  ^^^^^^^ 
contrary,    the   con-  ftdvaneei*^ 

signed  goods  are  i^SS„';;.e«eat. 
the  primary  fund 
to  which  the  factor  must  look  for 
reimbursement.  Gihon  v.  Stanton, 
9  N.  Y.  476;  Hidden  v.  Waldo,  55  N- 
Y.  294, 297 ;  Re  Atwood,  3  App.  Div, 
578,  581,  38  N.  Y.  Siipp.  338.  The 
same  rule  prevails  in  other  juriS' 
dictions.  Joseph  P.  Murphy  Go's 
Estate,  214  Pa.  258,  5  L.R.A.(N.S.) 
1147,  63  Atl.  745,  6  Ann.  Gas.  308; 
Balderston  v.  National  Rubber  Go. 
18  R.  1. 338,  49  Am.  St  Rep.  772,  27 
Atl.  507;  Frothingham  v.  Everton, 
12  N.  H.  239 ;  Kraft  v.  Fancher,  44 
Md.  204,  contra,  Beckwith  v.  Sibley, 
11  Pick.  482;  Dolan  v.  Thompson, 
126  Mass.  183.  We  do  not  need  to 
determine  whether  any  provisions 
of  this  contract  have  varied  the 
general  rule.  If  they  have,  they 
have  done  it  so  doubtfully  and  ob- 
scurely that  the  consignor  might  not 
unreasonably  act  upon  a  contrary 
assumption.  In  any  event  it  knew, 
whether  the  goods  were  the  primary 
fund  for  reimbursement  or  not,  that 
the  consignee's  duty  to  advance  was 
a  continuing  one  while  the  contract 
remained  in  force.  The  debit  bal- 
ances shown  by  these  monthly 
stetemente  did  not,  .         ^  *  ^  - 

",1  *****      Y;  *   Aecouat  at«to4— 

therefore,  consti-  coii«i«»or 
tute  a  present  debt.  "* '^•'• 
They  did  not  speak  the  language  of 
present  demand  for*payment  or  ad- 
justment. They  were  like  the  stete- 
ments  rendered  by  one  partner  to 
another  which  were  considered  in 
Hughes  V.  Smither,  23  App.  Div. 
590,  594,  49  N.  Y.  Supp.  115,  af- 
firmed on  opinion  below  in  163  N.  Y. 
553,  57  N.  E.  1112.  The  implica- 
tion was  that  they  were  "offered 
merely  as  a  basis  for  subsequent 
liquidation.''  Hughes  v.  Smither, 
supra.  They  were  provisional  ad- 
vices. They  were  not  definitive  de- 
mands. 

We  do  not  suggest  a  doubt  that 
there  are  times  and  occasions  when 
an  account   steted  may  arise   be- 
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tween  principal  and  factor.    Dows 
-between  ^  Durfee,  10  Barb 

principal  amd  218,      215.      It      Will 

<aetor.  arlse,  for   example, 

at  the  close  of  their  dealings  when 
balances  are  adjusted  and  pa3anents 
made.  It  will  arise  while  dealings 
continue  if  the  intent  to  settle  the 
accounts  is  found,  and  the  inference 
will  be  drawn  the  more  readily 
where  the  relation  between  the  par- 
ties is  terminable  at  will.  But  the 
very  meaning  of  an  account  stated 
is  that  the  parties  have  come  to- 
gether and  agreed 
upon  the  balance 
of  indebtedness,  in  simul  compu- 
tassent,  so  that  an  action  to  recover 
the  balance  as  upon  an  implied  prom- 
ise of  payment  may  thenceforth  be 
maintained.  Volkening  v.  De  Graaf, 
81  N.  Y.  268,  271.  In  this  case,  the 
implication  of  a  promise  of  pay- 
ment has  been  rebutted.  We  have 
pointed  out  that  the  balance  ulti- 
mately due  was  still  unliquidated 
when  the  monthly  statements  were 
received.  To  this  we  add  that  the 
statements  were  indefinite  and  gen- 
eral, and  left  the  plaintiff  ignorant 
of  items  and  of  names.  In  such  cir- 
cumstances, we  cannot  say,  and 
least  of  all  as  a  matter  of  law,  that 
the  retention  of  the  advices  without 
objection  was  a  statement  of  the 
account.    The  trial  judge  refused 

iindiiiv~of  tlement  was  intend- 


ed. His  ruling  has 
support  in  the  evidence,  and  is  con- 
clusive in  ttiii  court. 

2.  Commissions  at  the  rate  of  9| 
per  cent  were  properly  restricted  to 
sales  during  the  first  year.  If  the 
parties  intended  to  make  a  fresh 
start  each  year,  they  certainly  did 
not  say  so.  In  the  words  of  Scott, 
J.,  writing  at  the  appellate  division, 
there  was  not  "a  contract  for  a  year 
with  annual  renewals,  but  a  single 
i]..^«»^  contract       running 

Factor^—  -  j.      ii 

commission—  f  or  ouo  year  at  all 
amount.  events,    and   there- 

after continuing  until  terminated 
by  a  notice  from  one  of  the  parties 
to  the  other."  We  do  not  need  to 
determine  whether  there  is  enough 


ambiguity  in  the  language  of  the 
contract  to  permit  its  apparent 
meaning  to  be  varied  through  the 
statement  of  accounts.  We  have 
seen  that  there  were  no  statements 
of  account ;  and  hence  the  apparent 
meaning  is  controlling.  The  silent 
retention  of  the  accounts  current,  if 
it  had  any  force  at  all,  was  at  the^ 
utmost  a  mere  admission.  It  did  not 
override  the  contract. 

3.  Toward  the  close  of  the  deal- 
ings the  defendant  was  informed 
that  the  plaintiff  was  secretly  re- 
moving merchandise  so  as  to  escape 
the  defendant's  lien.  The  defendant 
thereupon  employed  counsel  and  de- 
tectives. The  trial  court  found 
that  expenses  thereby  incurred 
were  proper  charges  against  the 
consigned  goods.  The  appellate  di- 
vision held  the  contrary.  It  found, 
however, — ^*'that  the  situation  dis- 
closed to  the  defendant  .  .  .  was 
such  as  to  lead  him,  in  the  exercise 
of  due  diligence  and  reasonable  pre- 
caution, to  take  the  steps  aforesaid 
for  the  protection  of  his  rights  and 
interests,  and  that  the  defendant  in 
taking  such  steps  acted  in  good 
faith.'*  It  found  also  that  the  ex- 
penses were  occasioned  by  ^'the 
aforesaid  acts  of  the  plaintiff  in 
surreptitiously  removing  merchan- 
dise and  in  directing  the  conceal- 
ment of  merchandise.'' 

We  think  the  plaintiff  is  charge- 
able with  expenses  thus  incurred. 
The  contract  says  that  the  defend- 
ant shall  have  a  _jj^^  ^^^ 
lien  not  only  for  all  counsel  »■« 
advances,  but  also  d***^**^*  '••■• 
for  all  ''his  expenses  and  his  said 
commissions,  and  all  outlays  of 
every  sort,  including  all  legal  ex- 
penses and  reasonable  counsel  fees 
and  for  all  liabilities  which  shall  be 
made  or  incurred  by  James  Talcott 
in  connection  with  the  said  busi- 
ness, or  by  reason  of  any  act  done 
or  omitted  by  Greene-Newburger 
Company"  (the  plaintiff's  prede- 
cessor). If  a  stranger  had  con- 
verted or  threatened  to  convert  the 
goods,  the  consignee  would  have 
been  entitled  to  reimbursement  for 
detective  and  counsel  fees  incurred 
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in  the  effort  to  get  them  back.  We 
think  his  rights  are  no  different 
when  the  conversion  has  been 
threatened  by  the  consignor.  In 
each  case  the  consignee  is  acting  to 
protect  and  preserve  his  lien. 

The  order  should  be  modified  in 
accordance  with  this  opinion.  The 
firsty  second,  and  third  questions 


should  be  answered  in  the  negative, 
and  the  fourth  and  fifth  questions 
in  the  afllrmative.  No  costs  of  this 
appeal  are  allowed  to  either  party. 

Willard  Bartlett,  Ch.  J.,  and 
Chase,  Collin,  Cuddeback,  and 
Pound,  JJ.y  concur.  Hogan,  J.,  ab- 
sent 


ANNOTATION. 
Aocount  stated  as  between  principal  and  fiactor. 


The  earlier  view  of  the  rule  that  the 
rendition  of  an  account  and  its  reten- 
tion by  the  party  to  whom  sent,  with- 
out objection  within  a  reasonable 
time,  give  it  the  force  and  effect  of  an 
account  stated,  was  that  it  was  ap- 
plicable to  merchants  only;  but  mod- 
em usage  regards  it  as  applicable  to 
all  classes  of  business  men.  It  has 
been  treated  as  applicable  as  between 
a  factor  or  commission  merchant  and 
his  principal  in 

United  States.— Talcott  v.  Chew 
(1885)  27  Fed.  278;  Bichel  v.  Sawyer 
(1890)  44  Fed.  845;  Wittkowski  v. 
Harris  (1894)  64  Fed.  712;  Allen- 
West  Commission  Co.  v.  Patiljo  (1898) 
83  C.  C.  A.  194,  61  U.  &  App.  94,  90 
Fed.  628;  McManus  v.  Sawyer  (1915) 
231  Fed.  231. 

Alabama. — ^Langdon  v.  Roane  (1844) 
6  Ala.  518,  41  Am.  Dec.  60;  Burns  v. 
Campbell  (1882)  71  Ala.  271. 

Dlinois.— Bailey  v.  Bensley  (1877) 
87  III  556. 

Iowa. — ^Everingham  V.  Halsey  (1899) 
108  Iowa,  709,  78  N.  W.  220. 

Louisiana. — Ledoux  v.  Porche  (1846) 
12  Rob.  (La.)  543 ;  Dunbar  v.  Bullard 
(1847)  2  La.  Ann.  810;  Freeman  v. 
Howell  (1849)  4  La.  Ann.  196,  50  Am. 
Dec.  561;  Darby  v.  Lastrapes  (1876) 
28  La.  Ann.  605;  Sentell  v.  Kennedy 
(1877)  29  La.  Ann.  679 ;  Allen  v.  Net- 
tles (1887)  39  La.  Ann.  788,  2  So.  602; 
Flower  v.  O'Bannon  (1891)  43  La. 
Ann.  1042,  10  So.  376. 

New  Hampshire. — ^Austin  v.  Ricker 
(1881)  61  N.  H.  97. 

New  Jers^. — ^Brown  v.  Vandyke 
(1858)  8  N.  J.  Eq.  795,  55  Am.  Dec. 
250. 

New  Texk^-^mith  v.  Marion  (1868) 


27  N.  Y.  137;  Bruen  v.  Hone  (1848)  2 
Barb.  586;  Dows  v.  Durfee  (1850)  10 
Barb.  213;  Cartwrigrht  v.  Greene 
(1866)  47  Barb.  9;  Harris  v.  Ely 
(1852)  Seld.  Notes,  37. 

Pennsylvania.  —  Bevan  v.  CuUen 
(1847)  7  Pa.  281;  Thompson  v.  Fisher 
(1850)    18    Pa.   310;    Hall    v.  •  Sloan 

(1873)  9  Phila.  138. 

West  Virginia. — RufFner  V.  Hewitt 

(1874)  7  W.  Va.  585. 

In  such  cases,  however,  it  must  al- 
ways be  understood  that  the  account 
truly  and  honestly  represents  the  act- 
ings of  the  factor.  Smedley  v.  Wil- 
liams (1849)  1  Pars.  Sel.  Eq.  Cas. 
(Pa.)  869. 

And  where  the  one  rendering  the  ac- 
count knows  that  he  has  included 
items  against  the  other  that  he  had  no 
right,  under  the  contract,  to  include, 
the  retention  of  the  account  does  not 
make  it  an  account  stated  or  create  an 
estoppel.  Blanck  v.  Pioneer  Min.  Co. 
(1916)  93  Wash.  26,  159  Pac.  1077. 

An  account  rendered  which  does  not 
pretend  to  be  a  final  adjustment  and 
settlement  of  the  transaction  between 
the  parties,  but  which  is  simply  for 
the  purpose  of  giving  information^ 
will  not  become  an  account  stated  by 
mere  failure  to  object  to  it.  See  Glass- 
cock V.  Rosengrant  (1892)  55  Ark.  376, 
18  S.  W.  379;  Harrison  v.  Henderson 
(1903)  67  Kan.  202,  72  Pac.  878;  Lock- 
wood  V.  Thome  (1858)  18  N.  Y.  286; 
Harvey  v.  West  Side  Blev.  (Patented) 
B.  Co.  (1878)  13  Hun  (N.  Y.)  392. 

The  principle  that  an  account  ren- 
dered will  be  deemed  an  account  stat- 
ed from  the  presumed  approbation  or 
acquiescence  of  the  parties,  unless  an 
objection  is  made  thereto  within  a  rea- 
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sonable  time,  cannot  be  applied  where 
the  only  evidence  as  to  the  rendition 
of  an  account  was  to  the  effect  that  an 
account  current  was  transmitted  by 
the  factor  to  his  principal  from  time 
to  time,  it  not  appearing  that  in  such 
account  a  balance  was  struck,  and  that 
the  business  and  correspondence  of 
the  parties  had  subsequently  proceed- 
ed as  before  without  objection.  Free- 
man V.  Howell  (1849)  4  La.  Ann.  196, 
50  Am.  Dec.  561. 

A  principal  who  received  the  ac- 
count current  of  his  factors  in  Feb- 
ruary, and  retained  it  without  objec- 
tion until  the  time  his  bill  for  an  ac- 
counting was  exhibited  in  January  of 
the  following  year,  must  be  deemed 
impliedly  to  have  admitted  the  cor- 
rectness of  the  account,  although  such 
admission  will  not  operate  so  conclu- 
sively>  against  him  as  to  prevent  him 
from  surcharging  and  falsifying. 
Langdon  v.  Roane  (1844)  6  Ala.  518, 
41  Am.  Dec.  60. 

Where  the  parties  lived  in  the  same 
city  and  were  in  the  habit  of  almost 
daily  intercourse,  the  retention  of  the 
account  for  upwards  of  five  weeks 
without  objection,  coupled  with  the 
fact  of  the  principal's  dealing  with 
the  factor  upon  the  old  footing,  es- 
tops him  from  going  into  the  ques- 
tion whether  the  sales  had  or  had  not 
been  made  at  an  inadequate  price. 
Smedley  V.  Williams  (1849)  1  Pars. 
Sel.  Eq.  Gas.  (Pa.)  859. 

So,  where  a  commission  merchant 
rendered  an  account  of  sale  to  his 
consignor,  who  drew  upon  him  for 
proceeds,  the  silence  of  the  consignor 
for  more  than  six  months  thereafter 
raised  a  legal  presumption  of  his  as- 
sent, ball  V.  Sloan  (1873)  9  Phila. 
(Pa.)  188. 

In  Allen-West  Commission  Co.  v. 
Patillo  (1898)  33  C.  C.  A  194,  61  U. 
S.  App.  94,  90  Fed.  628,  it  was  held 
that  a  failure  for  two  years  to  object 
to  a  statement  of  account  rendered  by 
a  factor,  which  included  a  charge  for 
commissions  on  property  not  shipped 
to  him,  but  on  which  he  claimed  com- 
missions under  his  contract,  rendered 
the  account  a  stated  one. 

An  account  of  sales,  rendered  by  a 
factor  to  his  principal  from  time  to 


time,  and  containing  items  of  charges 
for  storage  and  insurance  to  which  no 
objection  was  made  until  the  com- 
mencement of  the  suit,  may  be  regard- 
ed as  prima  facie  evidence  of  the  cor- 
rectness of  the  account.  Bailey  v. 
Bensley  (1877)  87  HI.  556. 

The  principal  cannot  object  to 
charges  of  interest  on  the  balances 
carried  forward  from  preceding  state- 
ments of  account.  Allen  v.  Nettles 
(1887)  39  La.  Ann.  788,  2  So.  602; 
Flower  v.  O'Bannon  (1891)  43  La. 
Ann.  1042,  10  So.  376. 

If  the  principal  has  accepted  with- 
out objection  statements  of  account 
from  his  factor  in  which  the  gross 
price  received  on  sales  was  not  stated, 
but  merely  the  net  price  after  deduct- 
ing charges  for  cartage,  demurrage 
claims  by  the  railroad  company,  and 
commission,  he  is  bound  by  them  if 
they  were  in  fact  correct,  and  cannot 
complain  that  by  reason  of  the  state- 
ments of  the  account  in  this  way  the 
factor  should  be  deprived  of  his 
commission.  Everingham  v.  Halsey 
(1899)  108  Iowa,  709,  78  N.  W.  22a 

CiroumstaaoeB   tending   to   rebut  pre- 
munptloa  of  Aoqti*  ^loenee. 

To  give  an  account  rendered  the 
force  of  an  account  stated  because  of 
silence  on  the  part  of  the  person  re- 
ceiving it,  the  circumstances  must  be 
such  as  to  justify  an  inference  of  as- 
sent on  his  part  to  its  correctness. 

In  determining  whether  the  reten* 
tion  of  an  account  rendered  by  a  fac- 
tor amounts  to  an  implied  admission 
of  and  acquiescence  in  its  correctness, 
the  circumstances  attending  the  previ- 
ous dealings  beween  the  parties,  tend- 
ing to  show  their  feelings  and  rela- 
tions with  each  other,  must  be  taken 
into  consideration.  Wittkowski  v. 
Harris  (1894)  64  Fed.  712. 

Where  a  factor  transmitted  to  his 
principal  accounts  of  two  different 
sales  of  the  same  goods,  the  principal, 
after  having  approved  the  first,  was 
not  bound  to  notice  or  object  to  the 
second  at  the  peril  of  its  being  taken 
as  a  stated  account  and  held  to  be 
binding  upon  him.  Cartwright  v. 
Greene  (1866)  47  Barb.  (N.  Y.)  9. 

The  rule  that  a  failure  to  object  to 
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an  account  rendered  will  give  it  the 
effect  of  an  account  stated  is  inap« 
plicable  as  between  parties  to  an  ex- 
ecutory contract^  and  to  the  mutual 
accounts  rendered  by  one  party  to  the 
other.  Dodge  v.  Brown  (1914)  74  W. 
Va.  466,  82  S.  E.  262. 

Where  the  factor  holds  title  to  and 
asserts  a  lien  upon  the  principal's 
goods,  so  that  the  principal  could  not, 
during  the  term  of  their  contract,  en- 


force his  objection  to  the  compound- 
ing of  interest  on  monthly  balances 
without  the  risk  of  wrecking  his  busi- 
ness, his  retention  of  subsequent 
monthly  statements  rendered  by  the 
factor  in  which  interest  is  compound- 
ed does  not  preclude  him  from  subse- 
quently contesting  the  factor's  right 
to  do  so.  Spain  v.  Talcott  (1915)  165 
App.  Div.  816,  162  N^  Y.  Supp.  611. 

E.  S.  0. 


WILLIAM  EGLESTON,  Intervener,  Plflf.  in  Err^ 

V. 

TRUST  COMPANY  OF  GEORGIA,  Exr.,  etc.,  of  Thomas  Egleston, 

Deceased. 

Cteorgia  Supreme  Court'' October  18,  1917, 
(147  Ga.  818,  93  S.  E.  878.) 

Will  -—  discretion  as  to  objects  of  bounty  -^  e£feet. 

1.  A  provision  in  a  codicil,  'i;hat  any  person  not  named  for  bequests 
by  being  overlooked  by  me,  and  who  the  executors  f ee\  was  an  oversight, 
be  provided  for  liberally,  and  before  provision  is  made  for  any  charitable 
object,''  is  unenforceable,  because  it  is  too  indefinite  and  too  uncertain. 

ISee  note  an  this  question  beginning  on  p<ige  297.] 

—  nde  f <Mr  constmction. 

2.  Every  will  is  so  much  a  thing  of 
itself  and,  generally,  so  unlike  other 

Headnote  1  by  Gilbert,  J. 


wills,  that  it  must  be  construed  by  it- 
self as  containing  its  own  law. 


Ebbob  to  the  Superior  Court  for  Fulton  Counly  to  review  a  decree  con- 
struing the  will  of  Thomas  Egleston,  deceased.    Affirmed, 


Statement  by  Gilbert,  J.: 
The  Trust  Company  of  Georgia, 
as  executor  of  the  will  of  Thomas 
Egleston,  deceased,  filed  a  petition 
for  construction  of  the  will^  and  for 
general  direction.  William  Egles- 
ton filed  his  intervention.  A  codicil 
to  the  will  contained,  among  other 
provisions,  the  following:  "And 
that  any  person  not  named  for  be- 
quests by  being  overlooked  by  me, 
and  who  the  executors  feel  was  an 
oversight,  be  provided  for  liberally, 
and  before  provision  is  made  for 
any  charitable  object."  The  judge 
of  the  superior  court  in  his  decree 
held  that  this  provision  is  "too  in- 
definite to  be  effectual,  and  is  in- 


capable of  being  carried  out  by  the 
executor  and  the  advisory  trustees^ 
or  either  of  them,  and  is  therefore 
void  and  of  no  effect."  This  ruling/ 
is  excepted  to  upon  the  ground  that* 
it  is  contrary  to  law;  aiid  also, 
among  other  grounds,  because  "said 
provision  is  a  valid  and  binding 
testamentary  disposition;  and  upon 
the  ground  that  said  provision  is 
not  too  indefinite  to  be  effectual; 
and  upon  the  ground  that  said  pro- 
vision does  not  lack  certeinty ;  and, 
further,  upon  the  ground  that  it  is 
not  so  broad  and  far-reaching  in  ite 
scope  as  to  endanger  the  carrying 
out  of  the  general  scheme  of  the 
testator's  will,  and  being  inconsist- 
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ent  with  its  real  intention;  and  be- 
cause it  is  not  incapable  of  being 
executed  on  the  ground  that  the 
executor  and  advisory  trustees  can« 
not  ascertain  whether  a  person  was 
overlooked  by  the  testator^  or 
whether  the  failure,  to  provide  for 
a  person  was  an  oversight/' 

Messrs.  Moise  &  Riddell  for  plaintiff 
in  error. 

Messrs.  Anderson  &  Roontree,  King 
&  Spalding,  H.  A.  Alexander,  C.  K, 
Cohen,  and  R.  S.  Cohen  for  defendant 
in  error. 

Gilbert,  J.,  delivered  the  opinion 
of  the  court: 

The    validity   of    the   foregoing 
excerpts  from  the  codicil  depends 
upon  whether  the  executor  and  ad- 
visory trustees  can   determine  (1) 
what  "persons"  were  "overlooked;" 
(2)  whom  the  executors  felt  were 
thus  "overlooked"   by  "oversight;" 
and  (3)    what  would  be  a  liberal 
provision  for  such,  persons.    With* 
out  attempting  to  analyze,  recon- 
cile, or  explain  the  almost  endless 
views  upon  the  question  involved,  to 
be  found  in  decisions  and  other  au- 
thorities, we  are  of  the  opinion  that 
the  provision  of  the  codicil  is  unen- 
forceable, because  it  is  too  indefinite 
and  too  uncertain.    The  proposed 
bequest  is  not  limited  to  friends  or 
relatives,  or  to  any  class  of  "per- 
sons." It  might  be  possible  to  deter- 
mine what  would  be  a  liberal  provi- 
sion, in  the  light  of  the  value  of  the 
entire  estate  and  the  bequests  al- 
ready made  certain,  provided  an  in- 
telligent  and   reasonably   accurate 
limit  could  be  fixed  to  the  number  of 
beneficiaries  entitled  to  take  under 
the  provision.  But  we  do  not  see  how 
it  could  be  determined    that  any 
particular  person  not  named  for  a 
bequest  in  the  will  was  "overlooked" 
by  the  testator,  due  to  "oversight." 
The  mere  fact  of  relationship  or 
friendship,  together  with  a  failure 
to  receive  mention  in  the  will,  does 
not    necessarily    imply   an   "over- 
sight/'   Every  will  is  so  nrnch  a 


thing  of  itself ,  and,  generally,  so 
unlike   other   wills, 
that    it    must    be  SSl/.'Si.'r 
construed  by  itself 
as  containing  its  own  law.    Dim- 
stead  V.  Dunn,  72  Ga.  850.    This  is 
especially  true  of  the  will  now  under 
consideration.    The  intention  of  the 
testator,  ascertain^  from  the  words 
of  the  will,  under  the  law  existing  at 
the  time  it  takes  effect,  and  subject 
thereto,  is   the   paramount   guide; 
but    where   that   intention    is   ex- 
pressed in  terms  too  indefinite  and 
uncertain  to  permit  enforcement,  it 
amounts  to  no  expression  of  inten- 
tion.   The  intention  of  this  testator 
as  to  other  dispositions  of  his  prop- 
erty was  clearly  and  unmistakably 
expressed  in  the  will ;  and  the  courts 
should  adhere  to  that  which  is  with- 
out doubt,  rather  than  wander  into 
the  dangerous  and  doubtful  paths 
of  uncertainty.    In  the  case  of  Minot 
V.  Atty.  Gen.  189  Mass.  176,  75  N, 
E.  149,  the  court  had  under  consid- 
eration the  terms  of  a  will  where 
the  testator  bequeathed  a  part  of 
his  estate  to  "any  of  testator's  rel- 
atives, whom  'without  reason*  he 
might  have   overlooked,   such  sum 
as  might  seem  to    ...    his  execu- 
tors, under  all  the  circumstances, 
fitting,  suitable,  and  proper."    This 
provision    was   held   void   for  un- 
certainty and  indefiniteness.    In  the 
opinion  the  court  said:    "When  an 
attempt  is  made  tx>  define  the  class 
of  relatives  intended,  there  is  noth- 
ing disclosed  by  any  extrinsic  facts 
from  which  it  can  be  determined 
that  any  of  the  testator's  relatives 
whom  he  may  have  omitted  were 
unintentionally  overlooked.    If  con- 
strued to  mean  relatives  whom  he 
may  have    forgotten,    we   are   na 
nearer  a  definition ;  for  there  is  no 
standard  provided  by  him  by  which 
to  ascertain  how  far  he  may  have 
remembered  and  purposely  omitted 
them,  or,  without  such  an  intention, 
failed  to  recall  them  when  making 
a  testamentary  disposition   of  his 
property.     Before  any  distribution 
could  be  made,  the  executors  or  the 
court  would  be  called  upon  to  decide^ 
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and  must  determine,  not  who  were 
the  testator's  relatives  at  the  time 
of  his  death,  but  what  members  of 
this  class  had  been  forgotten  by 
him.  Manifestly  this  would  be  a 
practical  impossibility/'  In  that 
case  the  bequest  was  limited  to  rel- 
atives. Otherwise  the  case  is  very 
similar  to  this  ease. 


— 4iaor«tiom  mm 
bounty-^ 


The  trial  court  did  not  err  in  ad- 
judging that  the 
provisions  of  the 
codicil  in  question 
were  void  and  of 
no  effect. 

Judgment  aflirmed. 

All  the  Justices  concur,  except 
Fish,  Ch.  J.,  and  Beds,  P.  J.,  absent. 


ANNOTATION. 

Validity  of  provisicm  in  wiH  vesting  discretion  in  executor  or  tiiird  person  as 

to  objects  of  testator's  bounty. 


I.  Introductory,  297. 
IT.  Provision  held  invalid,  297. 
III.  Provision  held  valid,  299. 

/.  Introductory, 

The  purpose  of  this  note  is  to  pre- 
sent the  decision  involving  the  ques- 
tion whether  a  testamentary  provision, 
whereby  the  testator  gives  to  bis  exec- 
utor or  to  a  third  person  discretion- 
ary power  to  select  the  person  or  per- 
sons who  shall  receive  his  bounty,  is 
valid.  It  excludes  all  cases  dealing 
with  testamentary  provisions  for  the 
creation  of  charitable,  educational,  re- 
ligious, or  precatory  trusts,  except 
where  such  a  provision  is  intermingled 
with  one  within  the  scope  of  this 
note.  It  also  excludes  all  cases  deal- 
ing with  a  general  devise  or  bequest 
in  trust  to  be  distributed  as  the  trus- 
tee may  see  fit  or  think  proper,  and  all 
eases  dealing  with  the  creation  of  a 
power  of  appointment. 

II,  Provision  held  invalid^ 

It  is  an  elementary  rule  that  to 
create  a  valid  testamentary  gift  or 
trust,  the  instrument  should  clearly 
show  the  person  or  persons  to  whom 
it  is  to  be  applied,  and  the  absence  of 
a  definite  and  ascertainable  benefi- 
ciary is,  as  a  general  rule,  fatal  to  the 
validity  thereof. 

As  was  said  in  Nichols  v.  Allen 
(1S81)  180  Mass.  211,  39  Am.  Rep. 
445 :  "A  trust  which  by  its  terms  may 
be  applied  to  objects  which  are  not 
charitable  in  the  legal  sense,  and  to 
persons  not  defined  by  name  or  class, 
is  too  indefinite  to  be  carried  out." 

This  rule  has  been  applied  in  each 


of  the  following  cases,  wherein  it  was 
held  that  a  testamentary  provision, 
giving  an  executor  or  a  third  person 
discretionary  power  to  select  the  per- 
son or  persons  who  were  to  receive 
a  bequest  or  devise,  was  void  for  lack 
of  definiteness  or  certainty:  Wilce 
V.  Van  Anden  (1911)  248  HI.  358,  140 
Am.  St.  Rep.  212,  94  N.  E.  42,  21  Ann. 
Cas.  153;  Nichols  v.  Allen  (1881)  130 
Mass.  211,  39  Am.  Rep.  445;  Minot  v. 
Atty.  Gen.  (1905)  189  Mass.  176,  75  N. 
E.  149;  Walter  v.  Walter  (1908)  60 
Misc.  383, 113  N.  T.  Supp.  465,  afiirmed 
in  (1909)  133  App.  Div.  898, 118  N.  Y. 
Supp.  268,  which  is  affirmed  in  (1910) 
197  N.  Y.  606,  91  N.  E.  1122;  Weller 
V.  Weller  (1899)  22  Tex.  Civ.  App.  247, 
64  S.  W.  652;  Vezey  v.  Jamson  (1822) 
1  Sim.  &  Stu.  69,  57  Eng.  Reprint,  27; 
Ross  V.  Ross  (1893)  26  Can.  S.  C.  307; 
Higginson  v.  Kerr  (1898)  30  Ont.  Rep. 
62;  Mclsaac  v.  Beaton  (1905)  37  Can. 
S.  C.  143,  3  Ann.  Cas.  612. 

The  rule  heretofore  stated  is  aptly 
illustrated  in  Vezey  v.  Jamson  (1822) 
1  Sim.  &  Stu.  69,  57  Eng.  Reprint,  27, 
wherein  it  appeared  that  a  testator 
gave  the  residue  of  his  estate  to  his 
executors  in  trust  to  dispose  of  in 
their  discretion,  either  for  charitable 
or  public  purposes,  or  to  any  "person 
or  persons,''  or  otherwise,  as  they 
might  see  fit ;  and  it  was  held,  the  gift 
being  expressly  on  trust,  that  the  trus- 
tees could  not  hold  it  for  their  own 
benefit;  and,  the  purpose  of  the  trust 
being  so  general  and  undefined  as  to 
be  incapable  of  execution  by  the  court, 
a  trust  resulted  for  the  next  of  kin. 

In    Nichols    v.    Allen    (1881)    130 
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Mass.  211,  39  Am.  Rep.  445,  it  ap- 
peared that  a  testatrix  devised  her  re- 
siduary estate  to  her  executors,  'to 
be  by  them  distributed  to  such  per- 
sons, societies,  or  institutions  as  they 
may  consider  most  deserving;"  and  it 
was  held  that  the  executors  took  in 
trust,  but  that,  the  testatrix  not  hav- 
ing defined  the  trust  su£Sciently  to  en- 
able the  court  to  execute  it,  the  re- 
siduary estate  passed  to  her  next  of 
kin  by  way  of  a  resulting  trust. 

A  case  somewhat  analogous  to  that 
of  the  reported  case  (Egleston  v. 
Trust  CJo.  op  Georgia,  ante,  295) 
arose  in  Minot  v.  Atty.  Gen.  (1905) 
189  Mass.  176,  75  N.  E.  149,  wherein 
it  appeared  that  the  testator  author- 
ized his  executors,  or  the  survivor  of 
them,  to  use  the  estate  bequeathed  for 
charitable  objects,  and  "for  the  pur- 
pose of  giving  to  any  relative  of  mine, 
whom  without  apparent  reason  I  may 
have  overlooked,  such  sum  as  may 
seem  to  them  or  him,  under  all  the 
circumstances,  fitting,  suitable,  and 
proper."  The  court  said  that  there 
was  "an  intention  plainly  expressed 
to  include  certain  of  his  relations, 
though  they  may  be  indefinitely  de- 
scribed,'' and  held  that  the  several 
purposes  were  not  charitable  in  a  legal 
sense,  and,  as  the  fund  could  be  ap- 
plied for  such  purpose  as  the  execu- 
tors might  deem  proper,  there  was  no 
charitable  trust  created.  The  court 
further  said:  "When  an  attempt  is 
made  to  define  the  class  of  relatives 
intended,  there  is  nothing  disclosed  by 
any  extrinsic  facts  from  which  it  can 
be  determined  that  any  of  the  testa- 
tor's relatives  whom  he  may  have 
omitted  were  unintentionally  over- 
looked. ...  He  might  have  said, 
Any  relative  whom  I  may  have  omit- 
ted, and  it  may  be  that  this  could  be 
held  to  mean  those  for  whom  he  had 
not  provided,  but  who,  in  the  event 
of  his  intestacy,  would  have  shared 
in  the  distribution  of  his  estate.  .  .  . 
Of  course,  under  such  a  construction, 
those  who  were  to  take  could  be  read- 
ily determined;  but  his  purpose  evi- 
dently was  not  so  broad,  for  he  adds  a 
limiting  and  discriminating  phrase, 
'whom  without  apparent  reason  I  may 
have  overlooked.'  While  the  general  In- 


tention of  the  testator  that  the  residue 
of  his  estate  should  be  held  by  the 
executors  in  trust  is  fully  apparent, 
the  unfortunate  terms  he  employed  to> 
express  this  permits  the  fund,  as  we 
have  said,  to  be  wholly  applied  for  ob- 
jects which  are  not  charitable  in  law^ 
or  for  purposes  so  uncertain  as  not  to 
be  capable  of  identification;  or  for 
the  benefit  of  relatives  not  named, 
and  who,  by  reason  of  the  descrip- 
tive limitation  imj)osed  by  him,  can-- 
not  otherwise  be  ascertained.  The 
whole  trust,  therefore,  becomes  to& 
indefinite  for  the  court  to  administer, 
and  a  resulting  trust  must  be  decreed 
in  favor  of  his  next  of  kin." 

A  similar  ruling  was  given  in  Hig- 
ginson  v.  Kerr  (1898)  30  Ont.  Rep. 
62,  wherein  it  appeared  that  a  testa- 
tor provided  as  follows:  "I  desire 
that  my  executors  herein  named  shall 
have  full  power  to  make  such  and  any 
disposition  of  the  residue  and  remain- 
der  of  my  property  and  estate  as  they, 
in  their  judgment,  may  deem  best,  and 
to  make  due  inquiry  into  the  financial 
and  social  standing  of  my  relatives  in 
Ireland,  and,  after  an  investigation 
and  a  proper  knowledge  is  obtained, 
to  make  such  grants  and  disposition  of 
a  portion  of  my  estate  and  property 
as  they  in  their  judgment  consider 
best,  to  such  relation."  The  court 
held  that  this  attempted  disposition 
was  void,  saying:  "The  direction  re- 
specting the  testator's  relations  in 
Ireland  is  that,  after  inquiry  shall 
have  been  made,  and  after  the  investi- 
gation and  proper  knowledge  obtained, 
the  executors  are  to  make  grants  and 
disposition  of  a  portion  of  the  estate 
and  property,  as  they  in  their  judg- 
ment consider  best,  to  such  relations. 
'A  portion'  of  the  estate  is  mentioned,, 
not  stating  what  portion  or  what  pro- 
portion, or  affording  any  means  of  de- 
termining what  portion  or  proportion 
of  the  estate  and  property.  The  sub- 
ject is,  therefore,  quite  undefined,  and 
this 'alone  would  be  fatal  to  the  valid- 
ity of  the  attempted  disposition.  But 
this  is  not  all,  for  the  objects  of  the 
attempted  disposition  are  also  indefi- 
nite. Both  the  subject  and  the  object 
of  this  disposition,  or  attempted  dis- 
position, are  left  undefined  and  wholly 
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in  the  discretioii  or  judgment  of  the 
executors.  Hiis  disposition  is,  as  I 
think,  void." 

In  Ross  V.  Ross  (1898)  25  Can.  S.  C. 
307,  it  appeared  that  a  testator  be- 
queathed a  part  of  his  estate  to  his 
brother,  to  be  used  for  certain  chari- 
table purposes,  and  "amongst  poor 
relatives  as  he  may  judge  best."  It 
was  held  that  the  quoted  provision  was 
too  vague  to  be  enforced.  The  court 
said :  ''  'Poor  relations'  must  be  inter- 
preted as  meaning  'heirs  at  law.'  The 
word  'poor'  is  too  vague  and  uncer- 
tain to  have  any  meaning  attached  to 
it,  and  must  therefore  be  rejected. 
The  word  'relations,'  then  standing 
alone,  must'  be  restricted  to  some  par- 
ticular class,  for  if  it  were  to  be  con- 
strued generally,  as  meaning  all  rela- 
tives, it  would  be  impossible  ever  to 
carry  out  the  directions  of  the  will. 
The  line  must,  therefore,  be  drawn 
somewhere,  and  can  only  be  drawn  so 
as  to  exclude  all  except  those  whom 
the  law,  in  the  case  of  an  intestacy, 
recognizes  as  the  proper  class  among 
whom  to  divide  the  property  of  a  de- 
ceased person  who  dies  intestate, 
namely,  his  heirs." 

Where  a  testator  bequeathed  a  sum 
of  money  to  an  individual  "for  the 
purpose  of  dividing  the  same  among 
such  needy  relatives  ...  of  my 
deceased  mother  .  .  .  as  he  in  his 
discretion  and  judgment  may  select," 
it  was  held  that  the  words  used  did 
not  create  a  trust,  and  that  the  per- 
sonal representatives  of  the  legatee 
were  entitled  to  the  sum.  Walter  v. 
Walter  (1908)  60  Misc.  383,  118  N.  Y. 
Supp.  465,  afiirmed  in  (1909)  133  App. 
Div.  893,  118  N.  Y.  Supp.  268,  which  is 
affirmed  in  (1910)  197  N.  Y.  606,  91 
N   E   1122 

In  Wilce  v.  Van  Anden  (1911)  248 
IlL  358,  140  Am.  St  Rep.  212,  94  N. 
E.  42,  21  Ann.  Cas.  153,  it  appeared 
that  the  testator  authorized  his  trus- 
tees, after  certain  contingencies,  to 
give  so  much  of  a  fund  "as  they  may 
think  best  and  proper  to  any  0;ne  or 
more  of  my  brothers  or  sisters  that 
may  stand  in  need  of  the  same,  in  the 
judgment  of  my  said  trustees,  and  the 
remainder  thereof  shall  be  devoted  by 
said  trustees,  in  their  discretioi),  to 


the  advancement  of  the  cause  of  tem- 
perance, or  in  aid  of  one  or  more 
manual  training  schools  in  said  city 
of  Chicago."  It  was  held  that,  as  the 
trustees  had  power  to  give  the  entire 
fund  to  the  brothers  and  sisters,  the 
whole  provision  was  void  for  uncer- 
tainty. The  court  said:  "In  the  first 
place,  it  is  uncertain  what,  if  any, 
amount  will  remain  upon  the  death  of 
the  annuitants;  and,  secondly,  the 
trustees  have  a  discretion  as  to  wheth- 
er they  will  give  what  remains,  if  any, 
after  the  death  of  the  annuitants,  to 
a  needy  brother  or  sister,  or  donate  it 
to  charity." 

In  Mclsaac  v.  Beaton  (1905)  37  Can. 
S.  C.  143,  3  Ann.  Cas.  612,  it  was  held 
that  an  absolute  estate  devised  to  a 
testator's  widow,  "to  be  by  her  dis- 
posed of  amongst  my  beloved  children 
as  she  may  judge  most  beneficial  to 
her  and  them,"  did  not  constitute  a 
trust  which  a  court  of  equity  could 
administer  or  enforce.  See  also  Re 
McDougall  (1904)  8  Ont.  L.  Rep.  640. 

A  similar  decision  was  rendered  in 
Weller  v.  Weller  (1899)  22  Tex.  Civ. 
App.  247,  54  S.  W.  652,  wherein  it  ap- 
peared that  a  testator  gave  his  estate 
to  his  wife  "and  her  heirs  forever,  to 
have  and  to  hold  in  her  own  use  and 
benefit  until  my  heirs  become  of  age, 
and  for  her  to  divide  equally  the 
amount  due  to  each  that  she  in  her 
judgment  shall  be  entitled  to."  It  was 
held  that  a  fee-simple  estate  was  vest- 
ed in  the  wife,  and  that  the  words 
quoted  did  not  create  a  trust. 

Ill,  Provision  held  valid. 

In  each  of  the  following  cases  a  tes- 
tamentary provision,  whereby  an  exec- 
utor or  a  third  person  was  given  dis- 
cretionary power  to  select  the  person 
or  persons  who  should  receive  the  tes- 
tator's bounty,  was  held  to  be  suffi- 
ciently definite  to  constitute  a  valid 
and  enforceable  gift :  Lear  v.  Manser 
(1916)  114  Me.  342,  96  Atl.  240;  Good- 
ale  V.  Mooney  (1881)  60  N.  H.  528,  49 
Am.  Rep.  334;  Carroll  v.  Adams  (1907) 
105  N.  Y.  Supp.  967;  Green  v.  Collins 
(1845)  28  N.  C  (6  Ired.  L.)  139; 
Stubbs  V.  Sargon  (1837)  2  Keen,  255, 
48  Eng.  Reprint,  626,  affirmed  in 
(1888)  3  Myl.  &  C.  507,.  40  Eng.  Re- 
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print,  1022,  7  L.  J.  Ch.  N.  S.  9S,  2  Jur. 
150;  Re  Cawthrope  (1914)  26  Ont. 
Week.  Rep.  762,  6  Ont.  Week.  N.  716. 

In  Goodale  v.  Mooney  (1881)  60  N. 
H.  528,  49  Am.  Rep.  334,  It  appeared 
that  the  will  in  question  provided  as 
follows:  "I  place  the  remainder  of 
my  property  in  the  hands  of  my  execu- 
tors, to  be  distributed  by  them  after 
my  decease,  among  my  relatives  and 
for  benevolent  objects,  in  such  sums 
as  in  their  judgment  shall  be  for  the 
best."  It  was  held  that  a  valid  be- 
quest in  trust  was  created,  the  court 
saying:  "His  intent,  as  thus  dis- 
closed, appears  to  have  been  to  dis- 
tribute his  property  to  his  relatives 
and  for  charitable  objects;  and  we 
think  it  is  a  fair  construction  of  the 
residuary  clause  to  hold  that  the  trus- 
tees might  distribute  the  remainder  of 
his  estate  to  such  relatives  within  the 
Statute  of  Distributions  (Varrell  v. 
Wendell  (1846)  20  N.  H.  431)  as  are 
needy,  and  to  such  charitable  objects 
as  he  gave  specific  legacies  to.  The 
use  of  the  word  'relatives'  excludes  all 
others  as  individuals.  In  authorizing 
his  executors  to  dispose  of  the  re- 
mainder to  the  distributees  in  such 
sums  as  in  their  judgment  shall  be 
best,  he  evidently  had  in  view  the 
necessities  of  his  relatives,  as  well  as 
the  comparative  claims  for  benevolent 
support  of  charitable  institutions." 

In  Green  v.  Collins  (1845)  28  N.  C. 
(6  Ired.  L.)  189,  wherein  it  appeared 
that  a  testator  left  the  residue  of  his 
estate  to  his  wife,  "to  be  divided 
amongst  my  children  as  she  thinks 
proper,"  it  was  held  that  an  express 
trust  was  created  which  carried  the 
capital  and  profits  until  a  division  to 
the  children  in  such  proportions  as  the 
mother  might  appoint.  The  court 
said :  "To  language  so  unequivocal  it 
is  vain  to  oppose  suppositions  that  as 
the  testator  ought  to  have  provided  for 
his  wife,  and  as  he  left  it  to  her  dis- 
cretion to  make  a  division  among  their 
children,  therefore  he  might  have  in- 
tended to  leave  it  also  in  her  discre- 
tion to  keep  a  part  or  all  for  herself. 
If  he  had  such  an  intention,  it  is  not 
to  be  found  in  the  will;  but  the  con- 
trary, very  plainly." 

Where  it  appeared  that  a  testatrix 


directed  her  residuary  estate  to  be  di- 
vided into  three  shares,  one  share  go- 
ing to  a  niece,  "for  her  to  divide  as 
she  thinks  best"  with  her  mother,  sis- 
ter, and  four  brothers,  it  was  held 
that,  as  the  will  indicated  the  pur- 
pose of  the  testatrix  to  devise  her 
property  to  her  nephews  and  nieces, 
the  bequest  was  in  trust  for  the  per- 
sons named.  Carroll  v.  Adams  (1907) 
105  N.  Y.  Supp.  967. 

In  Stubbs  V.  Sargon  (1887)  2  Keen, 
255,  48  Eng.  Reprint,  626,  it  appeared 
that  the  testatrix  devised  certain  prop- 
erty to  her  trustees  "in  trust  to  dispose 
and  divide  the  same  unto  and  amongst 
my  partners,  who  shall  be  in  copart- 
nership with  me  at  the  time  of  my  de- 
cease, or  to  whom  I  may  have  dis- 
posed of  my  business,  in  such  shares 
and  proportions  as  my  trustees  shall 
think  fit  or  deem  advisable."  It  fur- 
ther appeared  that  the  testatrix  had  no 
partners  at  the  time  of  her  decease, 
she  having  disposed  of  her  business 
prior  thereto.  It  was  held  that  the 
persons  among  whom  the  trustees 
were  to  divide  the  property  were  the 
persons  to  whom  she  had  sold  the  busi- 
ness. 

In  Re  Cawthrope  (1914)  26  Ont 
Week.  Rep.  762,  a  direction  in  a  will 
wherein  it  appeared  that  the  testatrix 
provided  that  "all  the  residue  of  my 
estate  not  hereinbefore  disposed  of  I 
give  and  bequeath  unto  those  of  my 
relations  who  are  needy,  in  such 
amounts,  and  to  such  of  the  same,  as 
my  executors  see  fit  in  their  discre- 
tion," was  held  valid,  the  court  say- 
ing: "In  this  case  there  is,  I  think,  a 
gift  of  the  residue  of  the  estate,  to  be 
distributed  among  such  of  the  needy 
relations  of  the  testatrix,  and  in  such 
amounts,  as  the  executor  may  see  fit; 
a  gift  which  the  court  would  carry 
into  effect  if  the  executors  failed  to 
exercise  their  power  over  it;  but  with 
which  the  court  will  not  interfere  if 
the  executors  in  good  faith,  and  unin- 
fluenced by  improper  motives,  exercise 
within  a  reasonable  time  their  power 
over  it." 

In  Lear  v.  Manser  (1916)  114  Me. 
342,  96  Atl.  240,  it  appeared  that  the 
testator  gave  the  residue  of  his  estate 
to  his  executor  in  trust,  '*to  be  paid 
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by  him  to  such  person  or  persons,  or 
to  such  institution,  as  shall  care  for 
me  in  my  last  sickness,  such  payment 
to  be  made  to  the  person  or  persons,  or 
institution,  or  any  or  all  of  them,  as 
may,  in  the  discretion  of  my  said  exec- 
utor, be  equitably  entitled  thereto/'  It 
further  appeared  that  the  testator, 
who  was  an  elderly  man,  having  no 
nearer  relatives  than  nieces,  boarded 
with  a  woman  for  a  period  of  nineteen 
months  prior  to  his  death,  and  that 
she. cared  for  him  in  his  last  illness; 
and  it  was  held  that  she  was  the  per- 
son who  cared  for  the  testator  in  his 
''last  sickness,''  and  that  the  property 
held  by  the  executor  in  trust  was  to  be 
paid  to  her  as  the  sole  beneficiary 
thereunder.  The  court  said:  "In  the 
case  at  bar  the  testator  did  not  iden- 
tify by  name  the  beneficiary  of  his  be- 
quest. But  did  he  not,  by  the  terms 
of  his  will,  make  his  intended  bene- 
ficiary capable  of  identification  with 
certainty?  That  is  the  precise  ques- 
tion here  involved.  The  beneficiary 
intended  was  to  be  'such  person  or  per- 
sons, or  institution,  as  shall  care  for 
me  in  my  last  sickness.'  That  was  the 
specific  description  by  which  the  ces- 
tui que  trust  was  to  be  identified.    The 


provision  had  respect  to  the  then  fu- 
ture when  there  would  be  some  person 
or  persons,  or  institution,  that  had 
cared  for  the  testator  in  his  last  sick- 
ness. No  one  can  doubt  what  is  the 
meaning  of  the  words,  'care  for  me 
in  my  last  sickness.*  What  particu- 
lar person  or  persons,  or  institu- 
tion, did  furnish  that  care  is  a  prov- 
able fact,  and  in  our  view  readily 
provable.  Indeed,  it  is  established 
with  entire  certainty  that  Mrs.  Brad- 
bury is  the  person  who  cared  for 
the  testator  in  his  last  sickness.  No 
one  else  claims  to  have  done  so.'^ 
Compare,  however,  Murdock  v.  Bridges 
(1897)  91  Me.  124,  39  Atl.  475,  where- 
in it  appeared  that  the  donor,  by  a 
nontestamentary  writing,  gave  her 
property  to  W.  E.  Murdock  in  trust  to 
pay  her  debts  and  -then  provide  for 
her  husband  during  his  life,  and  after 
his  death  "the  balance  shall  go  to  the 
people  who  have  cared  for  me,  as  W. 
E.  Murdock  shall  think  best.*'  The 
court  held  that  the  trust  could  not  be 
carried  out,  for  want  of  certainty  as 
to  the  beneficiaries,  it  being  a  pure 
benevolence,  and  not  a  charity. 

H.  B. 


EX  PARTE  SAM  FARE. 

California  Supreme  Court -^  July  30,   1018. 

(_  Cal.  — ,  174  Pac.  320.) 

Constitational  law  •—  forbidding  contract  —  tips. 

1.  A  statute  forbidding  a  contract  between  master  and  servant  that 
tips  received  by  the  servant  shall  belong  to  the  master  is  unconstitutional^ 
as  depriving  the  parties  of  due  process  of  law. 

{See  note  on  this  question  beginning  on  page  SIO.] 

-»  protection  of  contracts.  cretion  in  determining  the  proper  sub- 

2.  Contracts  to  work,  contracts  to     jects  for  the  exercise  of  the  police 


employ,  and  liberty  freely  to  make 
such  contracts  are  protected  by  the 
Constitution. 

[See  6  R.  C.  L.  271.] 

—  regulation  —  police  power. 

3.  The  police  power  extends  to  the 
regulation  of  the  contract  right  con- 
ferred by  the  Constitution. 

[See  6  R.  C.  L.  271,  273.] 

Legislature  —  discretionary  power. 

4.  The  legislature  has  a  large  dis- 


power  and  as  to  the  methods  of  put- 
ting that  power  into  force  by  statutes. 
[See  6  R.  C.  L.  203.] 

Courts  —  power  to  supervise  legisla- 
tion. 

5.  The  courts  must  determine  wheth- 
er or  not  the  legislative  discretion  to 
control  the  right  of  private  contract 
has  been  exercised  in  such  manner  as 
to  interfere  unduly  with  the  consti- 
tutional right  of  contract. 

[See  6  R.  C.  L.  272,  273.] 


(Richards,  J.,  dissents.) 
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Application  for  a  writ  of  habeas  corpus  to  secure  petitioner's  release 
from  custody  to  which  he  had  been  committed  for  violation  of  the  stat- 
ute regulating  tips.    Petitioner  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Oscar  Samuels  and  J.  Sam- 
uelsy  for  petitioner: 

Parties  may  enter  into  any  lawful 
contract  without  legislative  interfer- 
ence. 

Whitebreast  Fuel  Co.  v.  People,  175 
111.  51,  51  N.  E.  853 ;  Jordon  v.  State,  51 
Tex.  Crim.  Rep.  531,  11  L.R.A.(N.S.) 
603,  103  S.  W.  633,  14  Ann.  Cas.  616; 
People  V.  Marcus,  110  App.  Div.  255, 
97  N.  Y.  Supp.  322;  Ex  parte  Drexel, 
147  Cal.  763,  2  L.R.A.(N.S.)  588,  82 
Pac.  429,  3  Ann.  Cas.  878 ;  Coppage  v. 
Kansas,  236  U.  S.  1,  59  L.  ed.  441, 
L.R.A.1915C,  960,  35  Sup.  Ct.  Rep.  240. 

An  agreement  between  employer 
and  employed,  that  the  employer  shall 
own  tips  received  by  the  employee  in 
the  course  of  emplojrment,  is  valid. 

Zappas  V.  Roumeliote,  156  Iowa,  709, 
137  N.  W.  935. 

Under  the  guise  of  police  power  the 
legislature  cannot  interfere  with  the 
constitutional  rights  of  a  citizen  in 
the  conduct  of  a  harmless  and  legit^ 
imate  business,  beyond  the  point  re* 
quired  for  protection  of  the  public. 

Yee  Gee  v.  San  Francisco,  235  Fed. 
757;  Ex  parte  Hay  den,  147  Cal.  649, 
1  L.R.A.(N.S.)  184,  109  Am.  St.  Rep. 
183,  82  Pac.  315;  Republic  Iron  &  Steel 
Co.  V.  State,  160  Ind.  379,  62  L.R.A. 
136,  66  N.  E.  1005 ;  Coppage  v.  Kansas, 
supra. 

Messrs.  A.  T.  Roche  and  C-  BL  Fick- 
ert,  for  respondent : 

The  law  at  bar,  though  one  of  first 
impression,  does  not  violate  any  of  the 
announced  principles  of  such  legisla- 
tion under  the  police  power  of  the 
state  and  does  not  violate  any  consti- 
tutional provision  of  either  the  state 
or  the  Federal  Constitutions. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
State,  180  Ind.  245,  L.R.A.1915D,  458, 
102  N.  E.  25;  Deyoe  v.  Superior  Ct. 
140  Cal.  476,  98  Am.  St.  Rep.  73,  74 
Pac.  28;  Re  Spencer,  149  Cal.  396,  117 
Am.  St.  Rep.  137,  86  Pac.  896,  9  Ann. 
Cas.  1105;  Borgnis  v.  Falk  Co.  147 
Wis.  327,  37  L.R.A.(N.S.)  489,  133  K 
W.  209,  3  N.  C.  C.  A.  649 ;  State  Public 
Utilities  Commission  ex  rel.  Clow  v. 
Romberg,  275  111.  432,  P.U.R.1917B, 
355,  114  N.  E.  191;  Opinion  of  Jus- 
tices, 103  Me.  506,  19  L.R.A.(N.S.) 
422,  69  Atl.  627,  13  Ann.  Cas.  745 ;  Re 
Smith,  143  Cal.  368,  77  Pac.  180;  Re 


Martin,  157  Cal.  51,  26  L.B.A.(N.S.) 
242,  106  Pac.  235;  State  v.  Cullom, 
138  La.  395,  70  So.  338;  Hirth-Krause 
Co.  V.  Cohen,  177  Ind.  1,  97  N.  E.  1, 
Ann.  Cas.  1914C,  708;  Railroad  Com- 
mission V.  Grand  Trunk  Western  R. 
Co.  179  Ind.  265,  100  N.  E.  852;  State 
V.  Hutchinson  Ice  Cream  Go.  168  Iowa, 
1,  L.R.A.1917B,  198,  147  N.  W.  195; 
Nolen  V.  Riechman,  225  Fed.  812; 
State  V.  J.  J.  Newman  Lumber  Co. 
103  Miss.  263,  45  L.R.A.(N.S.)  858, 
60  So.  215 ;  Bazemore  v.  State,  121  Ga. 
619,  49  S.  E.  701;  Wiseman  v.  Tanner, 
221  Fed.  694;  Frisbie  v.  United  States, 
157  U.  S.  160,  39  L.  ed.  657,  15  Sup. 
Ct.  Rep.  586;  State  ex  rel.  Omstine  v. 
Gary,  126  Wis.  135,  11  L.R.A.(N.S.) 
174,  106  N.  W.  792;  State  v.  Balch, 
178  Mo.  392,  77  S.  W.  547 ;  Durand  v. 
Dyson,  271  111.  382,  111  N.  E.  143,  Ann. 
Cas.  1917D,  84;  Minneapolis  &  St.  L. 
R.  Co.  V.  Beckwith,  129  U.  S.  26,  32  L. 
ed.  585,  9  Sup.  Ct.  Rep.  207;  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205, 
8  Sup.  Ct.  Rep.  273;  State  v.  Latham, 
115  Me.  176,  L.R.A.1917A,  480,  98  Atl. 
578;  People  v.  Weiner,  271  111.  74, 
L.R.A.1916C,  776,  110  N.  E.  870,  Ann. 
Gas.  1917C,  1065;  Grainger  v.  Douglas 
Park  Jockey  Club,  78  C.  C.  A.  199,  148 
Fed.  513,  8  Ann.  Cas.  997 ;  Erie  R.  Co. 
V.  Williams,  233  U.  S.  685,  58  L.  ed. 
1165,  61  L.R.A.(N.S.)  1097,  34  Sup.  Ct. 
Rep.  764;  Moyers  v.  Memphis,  135 
Tenn.  263,  186  S.  W.  105,  Ann.  Cas. 
1918C,  854. 
Mr.  John  T.  Williams  for  the  sheriff. 

Melvin,  J.,  delivered  the  opinion 
of  the  court : 

A  writ  of  habeas  corpus  was  is- 
sued upon  the  petition  of  Sam  Farb, 
found  guilty  under  a  complaint 
charging  him  with  violation  of 
chapter  172  of  the  Statutes  of  Cali- 
fornia of  1917.  It  is  conceded  by 
petitioner's  counsel  that  the  one 
question  involved  in  a  final  determi- 
nation of  this  matter  is  whether  or 
not  that  part  of  the  statute  is  con- 
stitutional which  prohibits  an  em- 
ployer from  entering  into  a  contract 
requiring  an  employee  to  surrender 
to  the  employer  all  tips  or  gratuities 
received  for  services  rendered  to  the 
public  on  behalf  of  the  employer. 
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The  part  of  the  act  pertinent  to  this 
discussion  is  as  follows :  "Any  em- 
ployer or  agent  or  representative  of 
an  employer  or  other  person  having 
authority  from  his  employer  to  hire, 
employ  or  direct  the  services  of  oth- 
er persons  in  the  employment  of 
aaid  employer,  who  shall  demand  or 
receive  directly  or  indirectly  from 
any  person  then  in  the  employment 
of  said  employer,  any  fee,  gift  or 
other  remuneration  or  considera- 
tion, or  any  part  or  portion  of  any 
tips  or  gratuities  received  by  such 
employee  while  in  the  emplojrment 
of  said  employer,  in  consideration 
or  as  a  condition  of  such  employ- 
ment or  hiring  or  employing  any 
person  to  perform  such  services  for 
such  employer  or  of  permitting  said 
person  to  continue  in  such  employ- 
ment, is  guilty  of  a  misdemeanor/* 
Stat.  1917,  p.  257. 

It  is  the  contention  of  petitioner 
that  this  statute  permits  a  violation 
of  the  right  of  employers  and  em- 
ployees freely  to  enter  into  con- 
tracts, that  it  is  in  conflict  with  the 
provisions  of  the  Federal  and  state 
Constitutions,  and  that  it  seeks  to 
make  an  improper  extension  of  the 
police  power  of  the  state. 

Respondent  seeks  to  justify  the 
statute  upon  the  ground  that  it  is 
designed  to  relieve  the  public  against 
fraud  and  imposition  arising  from 
the  employer's  failure  to  notify  the 
public  that  the  gratuities  bestowed 
upon  employees  go  to  the  employer ; 
and  upon  the  further  ground  that 
the  legislature  is  empowered  to  en- 
act such  laws  to  "provide  for  the 
comfort,  health,  safety,  and  general 
welfare  of  any  and  all  employees." 
Cal.  Const,  art.  20,  §  17i.  It  is  fur- 
ther contended  in  opposition  to  the 
writ  that  regulation  will  not  ac- 
complish the  removal  of  the  evil  to 
be  overcome,  and  that  therefore  the 
legislature  has  the  right  to  prohibit 
any  agreement  whereby  an  em- 
ployer may  enjoy  any  part  of  the 
gratuities  tendered  to  the  employee. 

At  the  outset  it  is  to  be  noted 
that  the  statute  under  review  does 
not,  by  its  terms  or  otherwise,  seek 
to  limit  or  reduce  the  bestowal  of 


tips  or  the  practices  by  which  either 
the  keepers  of  places  of  public  re- 
sort or  those  employed  therein  may 
try  to  wheedle  or  extort  contribu- 
tions from  customers.  That  the  cus- 
tom of  tipping  has  in  many  com- 
munities grown  into  proportions 
that  astonish  and  dismay  the  person 
of  moderate  wealth  is  undoubtedly 
true;  and  that  in  many  establish- 
ments one  seeking  accommodation 
must  either  tip  or  go  unserved  is 
equally  well  known.  Therefore  we 
may  well  concede  that  the  police 
power  might  be  invoked  to  prevent, 
by  regulation,  some  of  the  evils  aris- 
ing from  the  tipping  custom  in  those 
places  where  it  has  developed  al- 
most into  organized  blackmail.  We 
cannot  see  how  the  statute  before 
us  would  have  any  tendency  by  its 
operation  to  benefit  the  public  gen- 
erally. Indeed,  it  would  rather  have 
the  opposite  tendency,  because  the 
waiter  or  other  employee  engaged  in 
serving  the  public  would  probably 
seek  very  keenly  to  coax  or  extort 
contributions  from  his  customers  if 
he  were  the  sole  beneficiary  of  such 
payments,  while  his  enthusiasm  and 
art  would  be  less  heartily  enlisted 
in  getting  from  customers  gifts  to 
be  enjoyed  exclusively  or  principally 
by  the  employer.  The  statute,  if 
defensible  at  all,  must  be  upheld 
therefore  as  a  measure  tending  rea- 
sonably to  protect  employees  in  their 
health  or  safety,  or  to  preserve  their 
morals,  or  to  promote  their  general 
welfare.    That  contracts  to  work, 

contracts  to  eniploy,  oo».titi.tio— i 
and    liberty    freely  i»w— protection 
to  make  such  con-  »'««-*'««*- 
tracts  come  under  the  protection  of 
the  very  first  article  of  our  Consti- 
tution, is  undoubtedly  true.     It  is 
also    true   that  the   constitutional 
guaranty  freely  to  make  such  agree- 
ments, while  apparently  absolute,  is 
qualified  by  the  legislative  authority 
to  enact  proper  laws 
under     the     police  J^SS'poweT. 
powers  of  the  state. 
It  is  also  true  that  a  large  discretion 
is  vested  in  the  legislature  in  de- 
termining, not  only  the  proper  sub- 
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jects  for  the  exercise  of  the  police 
i,e«fi«tm*,^        power,      but      the 

discretionary  methodS   Of    puttlHg 

''•^•'-  that  power  in  force 

by  statutes.  Yet  the  courts  must 
determine,  in  passing  upon  the  con- 
stitutionaUly  of  such  laws,  whether 
or  not  that  discretion  has  been  exer- 

r^»»»#.i— .»w  CiSed  in  such  man- 
courts— poorer  ,      •    1      * 

to  supervise  ner  as  to  mterfere 
legislation.  unduly     with     the 

right  of  contract.  We  might  quote 
very  many  authorities  from  nfiahy 
jurisdictions  to  illustrate  the  prin- 
ciples upon  which  such  questions  as 
that  now  before  us  should  be  de- 
termined, but  we  find  a  brief  and 
sufficient  dedaration  of  them  in  Mr. 
Justice  Shaw's  language,  in  the  opin- 
ion of  this  court  in  a  matter  involv- 
ing the  right  of  the  limitation  by 
law  of  the  hours  of  work  for  women 
in  certain  occupations.  We  refer  to 
Re  Miller,  162  CaL  687-693,  124 
Pac.  428,  where  the  following  lan- 
guage was  used: 

''Because  of  the  great  value  to 
mankind  and  the  consequent  para- 
mount importance  of  the  preserva- 
tion of  individual  liberty,  it  is  uni- 
versally admitted  and  held  that  the 
police  powers  of  the  legislature  are 
not  absolute  or  unlimited.  These 
personal  rights  cannot  be  taken 
away  or  impaired  at  the  mere  will 
of  the  legislature,  nor  at  all,  unless 
public  welfare  denfiands  it.  So  far 
as  the  effect  on  himself  alone  is  con- 
cerned, each  person  has  the  absolute 
right  to  judge  for  himself  whether 
the  hard  labor  which  he  voluntarily 
performs  is  for  his  best  interest  or 
not.  The  legislature  cannot  judge 
for  persons  in  this  respect,  and  in- 
terfere solely  to  prevent  them  from 
injuring  themselves  by  excessive 
labor.  The  injury  must  be  of  such 
character  and  extent  and  to  such  a 
number  of  persons  that  it  may  be 
reasonably  supposed  that  it  will 
cause  injury  to  others,  that  is,  to 
the  community  in  general,  or,  as  it  is 
expressed,  to  the  public  health  and 
general  welfare.  Lawton  v.  Steele, 
152  U.  S.  136,  38  L.  ed.  888, 14  Sup. 
Ct.  Rep.  499. 

The  means  adopted  to  produce 


«f 


the  public  benefit  intended,  or  to 
prevent  the  public  injury,  must  be 
reasonably  necessary  to  accomplish 
that  purpose,  and  not  unduly  op- 
pressive upon  individuals.  The  de- 
termination of  the  legislature  as  to 
these  matters  is  not  conclusive,  but 
is  subject  to  the  supervision  of  the 
courts,  and,  if  the  above  qualities 
are  wanting,  a  law  arbitrarily  in- 
terfering with  the  right  of  contract^ 
or  imposing  restrictions  upon  law- 
ful occupations,  will  be  held  void.'' 

In  Miller  v.  Wilson,  236  U.  S.  373, 
at  page  380,  59  L.  ed.  628,  630, 
L.R.A.1915F,  829,  35  Sup.  Ct.  Rep. 
342,  343,  involving  the  same  statute, 
Mr.  Justice  Hughes  thus  briefer  de- 
scribed the  question  arising  in  all 
cases  of  this  sort:  ''As  the  liberty 
of  contract  guaranteed  by  the  Con- 
stitution is  freedom  from  arbitrary 
restraint, — ^not  immunity  from  rea- 
sonable regulation  to  safeguard  the 
public  interest, — ^the  question  is 
whether  the  restrictions  of  the  stat- 
ute have  reasonable  relation  to  a 
proper  purpose." 

Upon  the  principles  above  an- 
nounced, courts  have  not  hesitated 
to  sustain  statutes  enacted  in  pursu- 
ance of  the  police  power,  having 
the  legitinfiate  function  of  protect- 
ing the  health  or  morals  of  certain 
classes,  but  they  have  been  equally 
ready  to  apply  constitutional  rules 
to  the  overthrow  of  laws  which, 
under  the  guise  of  such  regulation, 
have  interfered  with  the  freedom  of 
contract.  It  will  suffice  for  the  pur- 
poses of  this  discussion  to  cite  a  few 
of  the  leading  cases  of  that  kind.  In 
Adams  v.  Tanner,  244  U.  S.  590, 
594,  61  L.  ed.  1336,  1342,  L.R.A. 
1917F,  1163,  37  Sup.  Ct.  Rep.  662, 
Ann.  Cas.  1917D,  973,  the  Supreme 
Court  of  the  United  States  consid- 
ered a  law  enacted  by  the  people  of 
the  state  of  Washington,  by  which 
it  was  declared  unlawful  for  any 
employment  agent  to  demand  or  re- 
ceive, either  directly  or  indirectly, 
from  any  person  seeking  employ- 
ment, any  fee  for  furnishing  him  or 
her  with  employment  or  informa- 
tion leading  thereto.  The  statute 
was  held  to  be  in  violation  of  the 
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guaranty  of  liberty  secured  by  the 
14th  Amendment.  In  the  course  of 
the  prevailing  opinion  in  thatcase^ 
Mr.  Justice  McBejmolds,  answering 
the  contention  that  certain  abuses 
had  grown  up  in  connection  with  the 
business  of  conducting  employment 
agencies,  used  the  following  lan- 
guage :  ''Certainly  there  is  no  pro- 
fession, possibly  no  business,  which 
does  not  offer  peculiar  opportunities 
for  reprehensible  practices;  and  as 
to  every  one  of  them,  no  doubt,  some 
can  be  found  quite  ready  earnestly 
to  maintain  that  its  suppression 
would  be  in  the  public  interest. 
Skilfully  directed  agitation  might 
also  bring  about  apparent  condem- 
nation of  any  one  of  them  by  the 
public.  Happily  for  all,  the  funda- 
mental guaranties  of  the  Constitu- 
tion cannot  be  freely  submerged  if 
and  whenever  some  ostensible  justi- 
fication is  advanced  and  the  police 
power  invoked." 

This  language  is  peculiarly  apt  in 
view  of  the  arguments  advanced  in 
defense  of  the  statute  here  under 
review.  We  are  cited  to  the  incident 
of  a  man  who  employed  girls  to  at- 
tend to  the  checking  of  hats.  These 
girls  were  required,  as  a  condition 
of  retaining  their  employment,  to 
put  all  tips  into  a  locked  box  through 
a  slot,  and  were  compelled  to  com- 
ply with  the  requirements  that  they 
should  wear  dresses  and  aprons 
having  no  pockets,  lest  they  might 
secrete  some  of  the  money  and  take 
it  away  with  them.  Such  an  ex- 
action would,  of  course,  be  humiliat- 
ing to  the  employee,  but  one  desir- 
ing to  avoid  it  might  resign. 

In  Coppage  v.  State,  236  U.  S.  1, 
59  L.  ed.  441,  L.R.A.1915C,  960,  35 
Sup.  Ct.  Rep.  240,  a  statute  of  the 
defendant  in  error,  making  it  a 
misdemeanor  for  an  employer  to  re- 
quire an  employee  to  agree  not  to 
become  a  member  of  any  labor 
organization  during  the  time  of  the 
emplo3anent,  was  held  repugnant  to 
the  "due  process''  clause  of  the  14th 
Amendment.  After  citing  Adair  v. 
United  States,  208  U.  S.  161,  52  L. 
ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764,  to  the  effect  that  the 

3  A.L.R. — 20. 


right  to  sell  and  the  right  to  pur- 
chase labor  are  correlative,  and  each 
subject  to  regulation  by  contract, 
Mr.  Justice  Pitney,  who  wrote  the 
opinion  of  the  court,  said  (236  U.  S. 
12): 

"Granted  the  equal  freedom  of 
both  parties  to  the  contract  of  em- 
ployment, has  not  each  party  the 
right  to  stipulate  upon  what  terms 
only  he  will  consent  to  the  incep- 
tion or  to  the  continuance  of  that  re- 
lationship? And  may  he  not  insist 
upon  an  express  agreement,  instead 
of  leaving  the  terms  of  the  em- 
ployment to  be  implied?  Can  the 
legislature  in  effect  require  either 
party  at  the  beginqj^ag  to  act 
covertly ;  concealing  essential  terms 
of  the  employment, — ^terms  to 
which,  perhaps,  the  other  would  not 
willingly  consent, — and  revealing 
them  only  when  it  is  proposed  to  in^ 
sist  upon  them  as  a  ground  for  ter- 
minating the  relationship?  .  .  • 
Can  the  right  of  making  contracts  be 
enjoyed  at  all,  except  by  parties 
coming  together  in  an  agreement 
that  requires  each  party  to  forego, 
during  the  time  and  for  the  purpose 
covered  by  the  agreement,  any  in- 
consistent exercise  of  his  constitu- 
tional rights? 

"These  queries  answer  them- 
selves. The  answers,  as  we  think, 
lead  to  a  single  conclusion :  Under 
constitutional  freedom  of  contract, 
whatever  either  party  has  the  right 
to  treat  as  sufficient  ground  for 
terminating  the  employment,  where 
there  is  no  stipulation  on  the  sub- 
ject, he  has  the  right  to  provide 
against  by  insisting  that  a  stipula- 
tion respecting  it  shall  be  a  sine  qua 
non  of  the  inception  of  the  employ- 
ment, or  of  its  continuance  if  it  be 
terminable  at  will.'* 

The  statute  before  us  is  not  de- 
fensible as  a  regulatory  measure 
upon  any  of  the  grounds  which  have 
operated  to  uphold  laws  prescrib- 
ing hours  of  labor,  conditions  of 
workshops,  and  the  like;  but  this 
court  is  urged  to  uphold  it  upon  the 
ground  that  it  is  designed  to  pro- 
tect the  public  from  fraud.  We  are 
told  that  gratuities  are  bestowed  not 
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upon  the  employer,  but  upon  the 
employee,  as  a 'reward  for  prompt- 
ness or  politeness  or  skill  beyond  the 
mere  performance  of  his  duty  to 
serve  his  master's  customers,  and 
that  when  this  personal  gift  is  ap- 
propriated by  the  employer  a  fraud 
upon  the  giver  is  perpetrated.  If  we 
concede  the  correctness  of  this  con- 
tention, for  the  purposes  of  discus- 
sion, still  we  must  declare  the  stat- 
ute void,  as  seeking  to  overcome  by 
prohibition  of  any  contract  between 
ejnployer  and  employee,  a  deception 
which  would  instantly  disappear  if 
the  former  were  required  to  post  in 
his  place  of  business  a  notice  of  the 
terms  of  the  contract,  whereby  he 
was  to  have  the  benefit  of  gratuities. 
It  can  hardly  be  doubted  that  an 
employer  might  (as  a  few  of  them 
do)  forbid  the  employee,  under  pain 
oT  dismissal  for  disobedience,  to  ac- 
cept any  tips.  This  would  be  no 
fraud  upon  the  customer.  How 
then  would  the  customer  be  defraud- 
ed if  he  were  informed  that  he 
might  not  give  a  tip  to  the  em- 
ployee, but  might  bestow  a  gratuity 
upon  the  employer?  To  ask  the 
question  answers  it.  The  law  does 
not  tolerate  the  prohibition  of  some- 
thing which  may  be  regulated  in 
such  way  as  to  overcome  any  evils 
which  may  be  incidentally  connected 
with  it.  As  was  said  in  Adams  v. 
Tanner,  supra:  "Appellant's  occu- 
pation as  agent  for  workers  cannot 
exist  unless  the  latter  pay  for  what 
they  receive.  To  say  it  is  not  pro- 
hibited because  fees  may  be  collect- 
ed for  something  done  in  behalf  of 
other  principals  is  not  good  reason- 
ing. The  statute  is  one  of  prohibi- 
tion, not  regulation.  *You  take  my 
house  when  you  do  take  the  prop 
that  doth  sustain  my  house;  you 
take  my  life  when  you  do  take  the 
means  whereby  I  live !' " 

In  other  words,  even  if  it  be  con- 
ceded that  the  object  of  the  statute 
is  to  protect  the  public  from  fraud, 
existing  because  of  keeping  people 
in  ignorance  of  the  ultimate  disposi- 
tion of  tips  bestowed  upon  em- 
ployees, the  means  used  to  accomp- 
lish that  object  are  most  unreason- 


able. It  has  been  held  in  California 
that  while  the  legislature  might  well 
regulate  or  prohibit  the  transporta- 
tion of  diseased  fruit,  or  prevent  de- 
ception in  the  labeling  of  it,  a  law 
requiring  every  package  of  fruit  to 
bear  a  label,  naming  the  county  and 
immediate  locality  in  which  the 
fruit  was  grown,  could  not  be  up- 
held as  a  legitimate  exercise  of  the 
police  power.  Ex  parte  Hayden, 
147  Cal.  649,  1  L.R.A.(N.S.)  184, 
109  Am.  St.  Rep,  183,  82  Pac.  315. 
It  has  also  been  held  that,  while  reg- 
ulations to  prevent  deception  of  the 
public  by  the  offer  of  stale  eggs  as 
fresh  ones  are  beneficial  laws  and 
should  be  upheld,  this  object  would 
not  be  attained  by  laws  requiring 
each  egg  brought  from  without  the 
state  of  California  to  bear  a  printed 
declaration  of  the  fact  of  its  impor- 
tation. Re  Foley,  172  Cal.  744,  158 
Pac.  1034,  Ann.  Cas.  1918A,  180. 
These  and  other  authorities  which 
might  be  cited  confirm  the  doctrine 
that  reasonable  regulation,  where  it 
is  practicable,  is  the  only  method  by 
which  incidental  evils  sometimes  at- 
taching to  a  legitimate  business  or 
calling  may  be  overcome  and 
abolished. 

In  the  foregoing  discussion  it  has 
been  conceded  for  the  purposes  of 
argument  that  concealment  from 
the  customer  of  the  contract  by 
which  gratuities  are  enjoyed  by  the 
employer  amounts  to  a  fraud  upon 
the  said  customer.  There  is  nothing 
essentially  immoral  in  the  contract 
itself,  whereby  the  employee  agrees 
to  work  for  a  certain  wage  and  to 
surrender  all  tips  to  his  employer. 
Supreme  court  of  Iowa  (correctly, 
we  think)  approved  an  instruction 
to  the  effect  that  while  the  plaintiff, 
a  bootblack,  would  be  entitled  to  any 
gifts  by  way  of  tips,  the  employer 
might,  if  he  could,  prove  an  agree- 
ment on  plaintiff's  part  to  turn  the 
tips  over  to  him.  Zappas  v.  Roume- 
liote,  156  Iowa,  709,  137  N.  W.  935. 
If  it  is  lawful,  as  between  employer 
and  employee,  to  provide  for  the 
ownership  of  tips  given  into  the 
possession  of  the  latter,  it  can  hardly 
be  said  that  the  patron's  ignorance 
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of  it  makes  the  contract  unlawful. 
A  waiter,  for  example,  might  buy  a 
auit  of  clothes  and  agree  with  the 
tailor  that  he  would  apply  all  tips 
to  the  payment  of  the  bill  for  the 
garments  until  the  stipulated  price 
should  be  fully  paid.  Would  the 
patrons  bestowing  those  gratuities 
be  defrauded  by  their  ignorance  of 
the  contract?  Assuredly  they  would 
not.  Yet  such  a  contract  does  not 
differ  in  principle  from  one  whereby 
the  servant  agrees  to  forego  the  en- 
joyment of  tips  for  the  sake  of  his 
salary,  and  of  retaining  his  position. 
In  either  case  it  would  make  no  dif^ 
f erence  whether  the  extra  payment 
or  gift  were  bestowed  because  of 
the  good  quality  of  the  food  (for 
which  the  waiter  might  not  be  re- 
sponsible) ;  or  the  comfort  of  the 
chair  (for  which  the  barber  might 
deserve  no  credit) ;  or  because  of  the 
beauty. of  the  girl  in  the  hatroom, 
the  sweet  voice  of  the  cabaret  sing- 
er, the  deftness  of  the  bootblack,  or 
any  other  attribute  or  excellence  of 
a  personal  nature.  Even  if  we  con- 
cede that  the  gratuity  is  essentially 
a  personal  earning  of  the  employee, 
nevertheless  it  must  be  true  that  one 
may  enter  into  a  contract  involving 
the  expenditure  of  one's  earnings. 

The  statute  under  review  is  void 
because  it  is  in   conflict  with  the 

c«-tit.tio«ia  "due  process^'  pro- 
lAw^forbiddinv  Vision  of  the  Con- 
eo>triu.t-tip..      stitution      of      the 

United  States,  and  with  §  18  of 
article  1  of  the  Constitution  of  CaUr 
fomia. 
Petitioner  dismissed  from  custody. 

We  concur:    Shaw,  J.;  Sloss,  J.; 
Wilbur,  J. ;  Lorigan,  J. 

Angellotti,  Ch.  J.,  concurring: 
I  am  of  the  opinion  that,  in  so  far 
as  the  act  under  discussion  prohib- 
its any  contract  between  the  em- 
ployer and  the  employee  that  all  or 
any  tips  and  gratuities  received  by 
the  employee  while  in  the  employ- 
ment of  the  employer  shall  belong 
and  be  paid  to  the  employer,  or  that 
prohibits  any  demand  or  receipt  by 
the  employer  from  the  employee  of 
the  tips  and  gratuities  to  which  he 


is  entitled  under  any  such  contract, 
it  is  in  violation  of  provisions  of  the 
Federal  and  state  Constitutions. 
In  my  opinion  the  only  conceivable 
ground  upon  which  this  portion  of 
the  act  might  be  upheld  is  that  it 
was  essential  to  the  protection  of 
the  public  against  fraud.  As  is 
shown  by  the  prevailing  opinion,  the 
only  possible  fraud  on  the  public  is 
the  keeping  of  them  in  ignorance  of 
the  ultimate  disposition  of  tips  and 
gratuities  conferred  by  them.  That 
this  evil  might  be  sufficiently  over- 
come by  reasonable  regulation  short 
of  absolutely  prohibiting  a  contract 
between  the  employee  and  employer 
is  also  sufficiently  shown  in  the  opin- 
ion. This  being  so,  the  authorities 
amply  sustain  the  conclusion  that 
there  can  be  no  such  prohibiting  of 
contract.  See  also  Re  Kelso,  147  Cal. 
609,  2  L.R.A.(N.S.)  796,  109  Am. 
St.  Rep.  178,  82  Pac.  241. 

I  therefore  concur  in  the  judg- 
ment discharging  the  petitioner. 

Richards,  Judge  pro  tem.  dissent- 
ing: 

I  dissent.  The  statute  under  re- 
view in  this  proceeding  was  not 
chiefly  designed,  as  the  prevailing 
opinion  seems  to  indicate,  "to  pro- 
tect employees  in  their  health  or 
safety,  or  to  preserve  their  morals, 
or  to  promote  their  general  wel- 
fare." Its  chief  and  obvious  pur- 
pose was  to  deal  with  the  relation  or 
transaction  arising  between  patrons 
of  places  of  public  resort  for  service, 
pleasure,  or  instruction,  and  the 
servitors  in  such  places,  wherein  the 
former  seeks  to  insure  or  reward 
promptness,  fidelity,  and  courtesy 
on  the  part  of  the  latter  in  the  per- 
formance of  some  particular  serv- 
ice, by  the  giving  to  such  servitor  a 
sum  of  money  popularly  known  as  a 
"tip."  In  the  individual  instance 
the  offering  is  usually  small  and  the 
service  slight,  but  in  the  concrete  a 
very  large  proportion  of  the  general 
public  is  affected  by  what  has  grown 
to  become  an  almost  universal 
custom.  Every  person  who  travels 
in  this  age  of  travel,  or  who  patro- 
nizes hotels  or  restaurants,  or  at* 
tends  theaters,  lectures,  or  other 
public  places  of  amusement  or  in- 
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struction^  is  affected  by  the  custom 
of  giving  and  receiving  tips. 

Whether  or  not  it  is  a  pernicious 
custom,  savoring  of  extortion,  and 
furnishing  a  fertile  soil  for  flunkey- 
ism,  favoritism,  and  partiality  in 
respect  to  those  elements  of  prompt- 
ness, fidelity,  and  courtesy  to  which 
patrons  of  such  public  places  or 
conveniences  are  equally  entitled 
without  the  voluntary  offering  or 
the  compulsion  of  such  gratuities, 
the  law  in  question  does  not  at- 
tempt to  determine.  All  that  it  does 
is  to  say  that  the  employer  and  the 
servitor  shall  not  make  an  agree- 
ment between  themselves,  the  effect 
of  which  would  be  to  divert  the 
gratuity  given  by  the  individual 
patron  from  the  person  for  whom 
it  was  intended,  and  thus  destroy 
the  incentive  to  prompt,  faithful, 
and  courteous  service  which  prompt- 
ed the  gift.  Can  it  be  said  that  a 
statute  which  has  for  its  object  the 
preservation  of  the  spirit,  intent, 
and  effect  of  a  relation  and  agree- 
ment to  which,  in  the  concrete,  the 
general  public  is  the  most  largely 
interested  party,  is  invalid  when  it 
seeks  to  prevent  the  proprietor  and 
the  servitor  from  making  another 
agreement,  to  which  the  general 
public  is  not  a  party,  the  effect  of 
which  is  to  divert  the  consideration, 
destroy  the  incentive,  and  render 
ineffectual  the  relation  created  by 
the  former  agreement  ?  To  my  mind 
the  right  of  freedom  of  contract 
does  not  extend  so  far  as  to  embrace 
the  freedom  to  make  one  contract 
which  shall  violate  the  spirit,  intent, 
and  obligation  of  another,  particu- 
larly when  that  other  is  one  of  a 
class  of  like  agreements  so  infinite 
in  number  as  to  affect  the  public  at 
large. 

In  addition  to  this,  however,  the 
contract,  the  freedom  to  enter  into 
which  is  upheld  by  the  prevailing 
opinion,  is  one  which  is  in  its 
essence  unconscionable  and  fraudu- 
lent, and  is  also  one  which  in  many 
if  not  most  instances  is  devoid  of 
that  very  element  of  freedom  as  to 
one  of  the  parties  by  which  it  is 
sought  to  be  justified.    It  is  uncon- 


scionable, because  by  its  terms  the 
employer,  as  the  proprietor  of  the 
place  or  service  in  connection  with 
which  the  tip  is  received  by  his  em- 
ployee, is  not  entitled  to  it,  since  he 
is  already  fully  paid  for  whatever  he 
furnishes  by  his  regular  charges, 
which  cover  and  compensate  him  for 
the  fullest  measure  of  promptness, 
fidelity,  and  courtesy  toward  his  pa- 
trons on  the  part  of  his  employees. 
To  permit  him  to  exact  more  is  not 
only  to  legalize  an  overcharge,  but 
is  also  to  encourage  discriminations 
in  the  price  and  quality  of  his  serv- 
ice as  between  those  of  his  patrons 
who  do  and  those  who  do  not  submit 
to  the  overcharge.  It  is  fraudulent 
in  respect  to  those  patrons,  because 
it  secretly  aims  to  take  from  them 
that  which  they  intended  for  an- 
other, and  because  its  effect  is  to 
destroy  the  very  incentive  for  doing 
those  things  for  which  the  gratuity 
was  given.  The  porter,  the  waiter, 
the  bellboy,  the  chambermaid,  who 
^  either  willingly  or  unwillingly  en- 
ters into  a  contract  with  his  or  her 
employer  by  which  the  tip  is  to  be 
surrendered,  has  no  longer  any  in- 
terest in  doing  promptly,  faithfully, 
and  courteously  the  service  which 
the  tip  was  given  to  insure,  and,  to 
the  extent  of  the  inevitable  lapses  in 
the  efficiency  of  such  service,  the  im- 
mediate patron,  and  by  extension 
the  general  public,  is  defrauded  of 
its  due. 

The  suggestion  in  the  prevailing 
opinion  that  all  this  would  be  avoid- 
ed by  the  simple  expedient  of  having 
the  proprietor  post  in  his  establish- 
ment a  notice  to  the  effect  that  all 
tips  paid  to  his  employees  were  by 
agreement  to  belong  to  the  employer 
has,  it  is  true,  the  merit  of  simplici- 
ty, but  has  nothing  else  to  recom- 
mend it.  That  such  notices,  as  a 
matter  of  common  knowledge,  have 
never  been  posted  anywhere,  may  be 
taken  to  be  sufficient  proof  that  the 
publication  of  such  an  agreement  by 
that  means  would  defeat  the  very 
purpose  for  which  the  agreement 
was  made,  by  stopping  the  flow  of 
tips  at  once,  since  the  public  would 
have  no  interest  in  giving  tips  to 
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(—  crai.  — , 
servitors  who  had  no  longer  3117  in** 
terest  in  doing  the  service  with  the 
degree  Of  pnmiptnefis,  fideUty^  and 
courtesy  which  the  tip  was  given  to 
induce.  Besides^  it  is  not  the  prov- 
ince of  the  courts  to  suggest  similar 
ways  of  remedying  admitted  evils  as 
a  reason  for  refusing  to  uphold 
those  which  the  legislature  has  seen 
fit  to  adopt,  in  the  exercise  of  its 
right  of  selection  in  the  choice  of 
remedies.  In  so  far  as  the  elements 
of  freedom  of  contract,  as  between 
the  proprietor  and  his  employee,  is 
concerned,  upon  which  emphasis  is 
laid  in  the  prevailing  opinion,  it 
may  be  safely  said  that  the  trend  of 
modem  authority  and  decision  is 
against  the  longer  acceptance  of 
that  outworn  fiction  upon  which 
Adam  Smith  predicated  much  of  his 
impractical  economics.  How  much 
is  there  of  mutual  freedom  of  con- 
tract between  the  proprietor,  who 
has  his  choice  and  time  in  the  matter 
of  selecting  his  servants,  and  the 
average  applicant  for  the  position 
of  waiter  or  bellboy  or  chambermaid, 
whose  every  hour  of  unemployment 
is  a  step  nearer  to  starvation?  We 
have  already  banished  this  fiction 
from  many  of  our  statutes  and  de- 
cisions, regulating  the  obligations 
and  liabilities  arising  out  of  the  re- 
lation of  master  and  servant.  Why, 
then,  should  we  invoke  it  to  defeat  a 
piece  of  salutary  legislation,  framed 
in  the  public  interest,  and  intended 
not  only  to  forbid  fraud  upon  the 
public,  but  also  to  prevent  employers 
from  compelling  their  employees, 
under  the  pretense  of  an  agreement 
which  would  not  as  a  rule,  from  the 
very  nature  of  things,  be  voluntary, 
to  yield  up  to  their  employers  that 
which  they  have  no  right  to  appro- 
priate? The  illustration  used  in  the 
prevailing  opinion  of  the  waiter 
agreeing  with  his  tailor  to  turn  over 
to  him  Us  tips  in  payment  for  a  suit 
of  clothes  has  no  possible  aptitude. 


174  Pac,  9»0.) 

since  in  that  case  the  incentive  is 
left  in  the  waiter  to  earn  the  tips 
in  order  that  he  may  the  sooner  en- 
joy the  clothes,  while  no  such  incen- 
tive remains  when,  by  previous 
agreement  or  compulsion,  his  em- 
ployer appropriates  his  tips;  and, 
if  it  be  argued  that  he  would  still 
strive  to  deserve  the  tip  in  order  to 
hold  the  job,  then  what  becomes  of 
the  ailment  based  upon  his  sup- 
posititious freedom  of  contract? 

The  cases  cited  in  Support  of  the 
viewft  expressed  in  the  prevailing 
opinion  have  no  application  to  the 
instant  case,  since  their  facts  bear 
no  similitude  to  those  of  the  case  at 
bar.  The  statute  under  review  is 
novel,  and  the  case  is  one  of  first 
impression.  The  subject  with  which 
the  statute  deals  is  one  in  which  the 
public  interest  is  so  far  involved  as 
to  bring  it  properly  within  the  pur- 
view of  the  police  powers  of  the 
state.  It  is  practically  conceded  in 
the  prevailing  opinion  that  the  leg- 
islature might  well  and  safely  have 
enacted  a  statute  abolishing  alto- 
gether the  custom  of  tipping,  and 
declaring  it  unlawful  to  permit  this 
practice  in  any  place  of  public  re- 
sort, for  the  reason,  as  well  stated 
therein,  **that  the  custom  of  tipping 
has  in  many  communities  grown 
into  proportions  that  astonish  and 
dismay  persons  of  moderate  wealth, 
and  that  in  many  efttabli  Aments  one 
seeking  accommodation  mudt  either 
tip  or  go  unserved."  That  the  state 
has  the  almost  unlimited  power  to 
regulate  that  which  it  has  full  power 
to  destroy  has  been  too  frequently 
decided  to  require  the  citation  of 
authority.  The  statute  in  question 
is  a  step  in  the  way  of  such  regula- 
tion which  should  be  sustained  upon 
all  the  grounds  urged  in  its  support. 

The  writ  should  therefore  be  dis- 
charged, and  the  petitioner  remand- 
ed. 
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ANNOTATION. 
ComUluUoinility  of  law  regdatiiif  rig^t  to  tips  as  between  mailer  and  servant. 


The  only  case  found  passing:  upon 
the  constitutionality  of  the  law  re^ru- 
lating  the  rigrht  to  tips  as  between  an 
employer  and  employee,  is  the  report- 
ed case  (Ex  pabte  Farb,  ante,  301) 
which  holds  that  while,  primarily,  tips 
to  a  servant  belong  to  the  latter,  nev- 
ertheless it  is  lawful  for  an  employee 
and  his  employer  to  contract  that  the 
latter  shall  have  an  interest  therein; 
and  hence  a  law  is  unconstitutional^ 
as  interfering  with  the  right  to  con- 
tract, which  prohibits  the  employer 
from  contracting  with  his  employee 
that  the  latter  shall  account  to  the 
former  for  all  tips  received.  This  po- 
sition finds  support  in  Wilcocks  v. 
Phillips  (1843)  1  Wall.  Jr.  47,  Fed. 
Cas.  No.  17,639,  which  holds  that  the 
question  as  to  the  right  to  "kumshaw" 


a  present  to  a  captain  of  a  ship  is  to 
be  determined  according  to  general 
custom,  and  usage,  and  that  the  owner 
of  the  ship  is  not  entitled  to  such  pres- 
ents, or  any  part  thereof,  unless  it  is 
the  custom  and  usage  for  the  captain 
to  account  therefor.  That  the  em- 
ployer and  employee,  in  the  absence 
of  a  statute  at  least,  have  a  right  to 
contract  for  the  disposition  of  tips,  is 
sustained  in  Zappas  v.  Roumeliote 
(1912)  166  Iowa,  709,  137  N.  W.  936, 
which  holds  that  while,  primarily,  tips 
received  by  a  bootblack  belong  to  him 
personally,  yet  nevertheless,  if  the 
master  establishes  by  the  burden  of 
proof  an  agreement  on  the  part  of  the 
employee  to  turn  the  tips  over  to  him, 
he  is  entitled  to  Hie  same. 

A.  G.  S. 


MRS.  LEILA  TATE,  Plflf.  in  Err., 

V. 

T.  H.  MULL. 

Oeorgia  Supreme  Court ^Auffuei  X6,  1017 ^ 

(147  6a.  196,  93  S.  E.  212.) 

Noisanee  —  dost  as. 

1.  The  operation  of  a  cotton  sfinnery  so  as  to  force  the  cottonseed  into 
a  seed  house  by  ''air  suction,''  which  method  causes  a  great  quantity  of 
dust  to  be  expelled  through  the  cracks  of  the  seed  house  and  into  the 
dwellinghouse  of  an  adjacent  proprietor,  to  his  great  discomfort  and 
injury,  is  an  invasion  of  his  property  rights  and  amounts  to  a  nuisance. 

[See  note  an  this  question  beginning  an  page  312.] 

sance  and  resultant  injury,  due  to  the 
improper  operation  of  the  ginnery. 
[See  20  R.  C.  L.  496.] 

Nuisance  —  duty  as  to  use  of  prop- 
erty. 

4.  A  landowner  has  no  right  to  con- 
duct a  lawful  business  on  his  own 
land  in  such  a  way  as  to  invade  and 
injure  his  neighbor's  property. 

[See  20  R.  C.  L.  438  et  seq.] 

Injunction  —  against  nuisance. 
6.  In  order  to  maintain  an  injunc- 


Injonction  —  when  proper  remedy. 

2.  If  the  injury  caused  to  the  ad- 
jacent property  be  continuing,  so  as 
to  cause  a  constantly  recurring  griev- 
ance, injunction  is  an  available  rem- 
edy. 

[See  14  R.  G.  L.  846,  347;  20  R.  G.  L. 
479.] 

Estoppel  —  to  object  to  nuisance. 

3.  The  construction  of  the  ginnery 
without  objection  from  the  adjacent 
proprietor  will  not  debar  such  pro- 
prietor from  complaining  of  a  nui- 

Headnotes  1-3  by  Evans,  P.  J. 
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tion  against  the  maintenance  of  a 
nuisance  it  must  appear  l^at  by  rea- 
son of  its  gravity,  or  permanent  char- 
acter, or  both,  the  plaintiff  cannot  be 
adequately  compensated  in  damages, 


or  that  the  injury  must  be  continuing 
so  as  to  cause  a  constantly  recurring 
grievance. 

[See  14  R.  C.  L.  347;  20  R.  C.  L. 
479.] 


Error  to  the  Superior  Court  for  Floyd  County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to  enjoin  the  operation  of  a  cot- 
ton ginnery  and  gasolene  engine,  and  for  damages.    Reversed. 


Statement  by  Evans,  P.  J.: 
Mrs.  Leila  T^te  is  the  owner  of  a 
small  cottage  occupied  by  herself, 
her  husband,  and  their  children.  T. 
H.  Mull  owns  an  adjoining  tract  of 
land  upon  which  he  has  constructed 
a  cotton  ginnery.  Mrs  Tate  brought 
an  action  against  Mull,  alleging  that 
the  gasolene  engine  used  in  propel^ 
ling  the  machinery  of  the  gin  creat- 
ed unusual  noises,  which  were  very 
trjdng  to  her  nerves  and  health; 
that  the  defendant  erected  a  seed 
house  midway  between  the  ginnery 
and  her  house,  into  which  seed  house 
he  forced  the  seed  by  air  suction, 
which  method  caused  a  great  quan- 
tity of  dust  to  be  forced  tiirough  the 
cracks  of  the  seed  house,  and  the 
same  would  settle  in  her  house  and 
on  the  floors  and  furniture ;  that  the 
dust  and  lint  defiled  the  air,  render- 
ing it  unhealthy  for  her  to  live  in  her 
home ;  and  that  the  operation  of  the 
ginnery  is  a  nuisance.  The  prayer 
was  for  damages,  and  for  an  injunc- 
tion against  the  operation  of  the 
ginnery  and  engine.  On  the  trial, 
the  plaintiff  submitted  proof  tending 
to  show  that  a  short  time  after  she 
built  her  home  the  defendant  erect- 
ed his  ginnery ;  that  no  objection  to 
its  erection  was  made  by  her  at  that 
time ;  that  the  ginhouse  is  about  35 
or  40  yards  from  the  plaintiff's  resi- 
dence, and  the  seed  house  is  halfway 
between  the  ginnery  and  the  resi- 
dence; that  the  seed  is  forced  into 
the  seed  house  from  the  ginnery  by 
means  of  air  suction ;  that  there  are 
cracks  between  the  planks  of  the 
seed  house,  and  through  these  cracks 
the  dust  and  lint  from  the  seed  are 
expelled  and  settle  over  the  floors 
and  window  sills  and  on  the  furni- 
ture in  the  plaintiff's  house ;  that  the 
ginnery  when  in  operation  makes  a 


great  deal  of  noise,  being  propelled 
by  a  gasolene  engine  which  is  con- 
tinually back-firing  and  making  a 
noise  like  the  discharge  of  a  shot- 
gun; that  when  the  gin  is  running 
it  is  necessary  to  close  all  the  doors 
of  the  residence  and  let  the  windows 
down,  in  order  to  engage  in  ordinary 
conversation;  that  the  plaintiff's 
property  was  worth  $800  before  the 
ginnery  was  erected,  and  it  is  not 
wortii  more  than  a  third  of  that 
amount  since  the  ginnery  was  put 
in  operation.  After  the  plaintiff 
and  her  husband  and  two  other  wit- 
nesses had  testified  to  this  effect, 
and  while  a  witness  for  the  plaintiff 
was  upon  the  stand,  he  was  asked 
to  state  the  effect  of  the  operation  of 
the  cotton  gin  upon  the  residence  as 
affecting  its  desirability  for  a  home. 
The  court  interposed  and  informed 
counsel  for  the  plaintiff  that  the 
question  of  an  injunction  was  not 
in  the  case,  and  he  would  instruct 
the  jury  to  find  against  an  injunc- 
tion, because  plaintiff  had  allowed 
the  defendant  to  construct  the  gin- 
nery without  attempting  to  prohibit 
the  same;  but  that  he  would  allow 
the  case  to  proceed  for  the  recovery 
of  damages.  The  plaintiff's  counsel 
thereupon  renounced  all  right  to  re- 
cover damages,  and  insisted  that  un- 
der the  evidence  he  was  entitled  to 
go  before  the  jury  on  the  question 
as  to  whether  the  operation  of  the 
ginnery,  under  circumstances  dis- 
closed in  the  evidence,  should  be  en- 
joined as  amounting  to  the  mainte- 
nance of  a  nuisance.  Thereupon  the 
court  directed  a  verdict  in  favor  of 
the  defendant  against  the  plaintiff, 
denjdng  an  injunction. 

Messrs.  Harris  &  Harris  for  plain- 
tiff in  error. 

Messrs.  McHenry  &  Porter  for  de- 
fendant in  error. 
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Evans,  P.  X,  delivered  the  opin- 
ion of  the  cotui: : 

The  Civil  Code,  ^  4467,  defines  a 
nuisance  as  ''anything  that  worketh 
hurt,  inconvenience,  or  damage  to 
another;  and  the  fact  that  the  act 
done  may  otherwise  be  lawful  does 
not  keep  it  from  being  a  nuisance. 
The  inconvenience  complained  of 
must  not  be  fanciful,  or  such 
as  would  affect  only  one  of  fas- 
tidious taste,  but  it  must  be  such 
as  would  affect  an  ordinary  reason- 
able man."  The  operation  of  a  cot- 
Nni«a-c^  ton  gin  is  not  per  se 

djity  M  to  «se  a  nuisance,  but  it 
o  propertT.  jj^y  become  so  un- 
der certain  circum- 
stances. A  landowner  has  no  right 
to  conduct  a  lawful  business  on 
his  own  land  in  such  a  way  as  to 
invade  and  injure  his  neighbor's 
property.  The  evidence  was  to  the 
effect  that  the  defendant  erected  a 
seed  house  near  his  ginnery  and  a 
few  yards  from  the  plaintiff's  resi- 
dence, into  which  seed  house  he 
forced  the  seed  from  the  ginnery  by 
air  suction,  which  method  caused  a 
great  quantity  of  dust  to  be  forced 
through  the  cracks  of  the  seed  house 
and  to  settle  in  the  plaintiff's  home 
and  on  the  floors  and  the  furniture 
therein,  the  effect  of  which  was  to 
depreciate  the  value  of  the  home  by 
$200.  From  this  evidence  the  jury 
would  be  authorized  to  find  that  the 
defendant  was  maintaining  an  ac- 
tionable nuisance. 
Ponder  v.  Quitman 
Ginnery,    122    Ga.    29,    49    S.    E. 

746.  In  order  to 
obtain  an  injunc- 
tion against  the 
maintenance  of  a  nuisance,  it  must 
appear  that  by  reason  of  its  grav- 
ity, permanent  character,  or  both, 


InJvinetioB— 


Bvlsanee. 


the  plaintiff  cannot  be  adequately 
compensated  in  damages,  or  that 
the  injury  must  be  continuing  so 
as  to  cause  a  constantly  recurring 
grievance.  Farley  v.  Gate  City 
Gaslight  Co.  105  Ga.  323,  337, 
31  S.  E.  193.  Although  the  plain- 
tiff waived  her  right  to  damages, 
if  l^e  jury  should  find  from  the 
evidence  that  the  manner  in  which 
the  gin  was  operated  constitued 
a  nuisance,  with  resultant  injury 
to  the  plaintiff's  property,  and 
the  nuisance  was  a 


continuing  one,  the  ;^e*V'*''^' 
plaintiff  would  be 
entitled  to  an  injunction  against  its 
continued  maintenance.  The  cir- 
cumstance that  the  ginnery  was  con- 
structed in  close  proximity  to  the 
plaintiff's  residence,  without  objec- 
tion on  her  part,  does  not  deprive 
her  of  her  right  to  bring  an  action  to 
enjoin  tfaue  operation  of  the  ginnery 
in  such  a  way  as  to  make  it  a  nui- 
sance. The  doctrine  of  estoppel  does 
not  apply  where  a  landowner  sees 
his  neighbor  erecting  a  building  to 
be  used  in  a  lawful  enterprise, 
where  there  is  nothing  to  suggest 
that  the  machinery  «.4^««^, 

,  .  1  J     B"t0PP«l— 

therein       employed  to  object  to 
will  be  so  improper-  »«*•"«*• 
ly  operated  as  to  injure  and  damage 
his  property.    The  plaintiff  is  not 
entitled  to  an  injunction  against  the 
operation  of  the  ginnery  in  a  proper 
manner ;  but  if  it  is  made  to  appear 
that  its  operation  is  in  such  man- 
ner as  to  amount  to  a  continuing 
nuisance,  she  would  be  entitled  to  an 
injunction    against   the    defendant 
maintaining  such  nuisance.    Faulk- 
enbury  v.  Wells,  28  Tex.  Civ.  App. 
621,  68  S.  W.  327. 
Judgment  reversed. 

All  the  Justices  concur. 
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Dutt  as  nniiance. 


I.  Introductory,  818. 
n.  What  dust  constitutes  nuisance: 

a.  Dust  sufficient  to  constitute  nui- 
sance, 313. 


II. — continued.  .^ 

b.  Dust    insufficient  "to   constitute 
nuisance,  319. 
III.  Anticipatory  nuisance  from  dust,  321. 
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I.  Introductory. 

This  note  collates  the  cases  pass- 
ing on  the  question  whether  dust,  in- 
cluding sawdust,  marble  dust,  coal 
dust,  and  other  forms  of  dust  and  dirt, 
constitutes  a  nuisance.  It  does  not 
include  cases  involving  coal  dust 
emanating  from  steam  engines  or  rail- 
roads or  the  cases  involving  the  burn- 
ing of  soft  coal  ias  a  nuisance,  nor  does 
it  discuss  smoke  as  a  nuisance. 

JJ.  What  dutt  eonstUutea  nuisance. 

a.  Dust  suffMent  to  constitute  nuisance. 

Any  dust  which  substantially  inter- 
fexes  with  the  comfortable  enjoymert 
of  adjacent  premises  constitutes  a  nui- 
sance. 

Alabama. — ^Harris  v.  Randolph  Lum- 
ber Co.  (1912)  175  Ala.  148,  67  So. 
458. 

Georgia^ — ^Ponder  v.  Quitman  Gin- 
nery (1905)  122  6a.  29,  49  S.  E.  746. 

Ulinoifl.— Oooper  v.  Randall  (1869) 
53  111.  24;  Wylie  v.  Elwood  (1890)  134 
111.  281,  9  L.R.A.  726,  23  Am.  St.  Rep. 
673,  25  N.  E.  570;  Chicago-Virden 
Coal  Co.  V.  Wilson  (1896)  67  111.  App. 
443;  Winters  ▼.  Winters  (1898)  78  111. 
App.  417. 

Kentucky. — Mahan  v.  Doggett 
(1905)  27  Ky.  L.  Rep.  103,  84  S.  W. 
525. 

Maine.  —  Norcross  v.  Thoms  (1862) 
51  Me.  503,  81  Am.  Dec.  588. 

Maryland. — Jackson  v.  Shawinigan 
Electro  Products  Co.  (1917)  132  Md. 
128,  103  AU.  453. 

MtsBovri.  —  Blackford  v.  Heman 
Constr.  Co.  (1908)  132  Mo.  App.  157, 
112  S.  W.  287. 

New  Jersey. — Kroecker  v.  Camden 
Coke  Co.  (1913)  82  N.  J.  Eq.  373,  88 
Atl.  965. 

New  Yorit— Fish  ▼.  Dodge  (1847)  4 
Denio,  311,  47  Am.  Dec.  254;  Hutch- 
ins  y.  Smith  (1872)  63  Barb.  251;  Cat- 
lin  V.  Patterson  (1887)  10  N.  Y.  S.  R. 
724;  Dunsbach  v.  Hollister  (1888)  49 
Hun,  352,  2  N.  Y.  Supp.  94,  affirmed  in 
(1892)  132  N.  Y.  602,  30  N.  E.  1162; 
Moon  V.  National  Wall  Plaster  Co. 
(1900)  31  Misc.  631,  66  N.  Y.  Supp.  33, 
affirmed  in  (1900)  57  App.  Div.  621, 
67  N.  Y.  Supp.  1140;  Pritchard  v.  Edi- 
son  Electric  Illuminating  Co,  (1904) 
92  App.  Div.  178,  87  N.  Y.  Supp.  225, 


affirmed  in  (1904)  179  N.  Y.  364,  72 
N.  E.  243. 

Peiinsylvania. — Sullivan  v.  Jones  & 
L.  Steel  Co.  (1904)  208  Pa.  640,  66 
L.R.A.  712,  67  Atl.  1065. 

Texas. — Citizens  Planing  Mill  Co.  v. 
Tunstall  (1918)  —  Tex.  Civ.  App.  —, 
160  S.  W.  424;  Faulkenbury  v.  Wells 
(1902)  28  Tex.  Civ.  App.  621,  68  S.  W. 
327. 

England. — PwUbach  Colliery  Co.  v. 
Woodman  [1915]  A.  C.  634,  W.  N.  108, 
84  L.  J.  K.  B.  N.  S.  874,  113  L.  T.  N.  S. 
10, '31  Times  L.  R.  271,  Ann.  Cas. 
i915D,  833. 

Canada. — Cairns  v.  Canada  Ref.  & 
Smelting  Co.  (1914)  6  Ont.  Week.  N. 
562,  26  Ont.  Week.  Rep.  490. 

Blackaiaith  shop. 

In  Norcross  v.  Thoms  (Me.)  supra, 
it  appeared  that  the  defendant  moved 
his  blacksmith  shop  within  a  few  feet 
of  the  plaintiff's  hotel,  and,  by  reason 
of  the  cinders,  dust,  and  ashes  arising 
from  the  shop,  the  plaintiff  was  in- 
jured in  his  property  and  suffered  a 
loss.  It  was  held  that  the  business 
as  so  located  and  operated  was  a  nui- 
sance. 


Carpet-oleaniag  plamt. 

In  Rodenhausen  v.  Craven  (1891) 
141  Pa.  546,  23  Am.  St.  Rep.  306,  21 
Atl.  774,  it  appeared  that  a  carpet- 
cleaning  establishment  was  conducted 
by  the  defendant.  When  carpets  were 
being  cleaned,  dust  and  moths  sifted 
into  the  adjoining  house,  causing  con- 
siderable annoyance.  The  owner  was 
not  even  able  to  lay  his  carpets.  In 
affirming  an  injunction  restraining  de- 
fendants from  maintaining  a  nuisance, 
it  was  held  that  a  carpet-cleaning  es- 
tablishment was  not  per  se  a  nui- 
sance, but  it  might  become  so  by  the 
manner  in  which  the  business  was 
conducted.  The  court  said:  'The 
evidence  fully  justified  the  finding  of 
the  master  that  defendant's  stable  and 
carpet-cleaning  establishment  were 
nuisances.  While  such  establishments 
are  not  necessarily  nuisances,  or  nui- 
sances per  se,  they  may  become  so  by 
reason  of  their  location  and  the  man- 
ner in  which  the  business  is  con- 
ducted. It  is  necessary  to  have  car- 
pets cleaned,  and  this  involves  a  place 
where  such  work  may  be  done;  but 
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care  should  be  exercised  to  locate  such 
establishments  where  they  will  cause 
the  least  annoyance  to  others.  In  this 
case,  the  defendants  selected  a  neigh- 
borhood devoted  to  private  residences, 
and  immediately  adjoining  the  com- 
plainant's house.  The  natural  result 
followed,  and  his  home  was  rendered 
uncomfortable  by  the  dust  and  moths 
from  the  carpets  in  the  process  of 
cleaning.  This  was  not  an  imaginary 
grievance;  it  was  a  reality, — a  nui- 
sance of  a  very  serious  character." 

Coal  or  ooke  haadlinK. 

In  Kroecker  v.  Camden  Coke  Co.  (N. 
J.)  supra,  a  bill  to  enjoin  the  opera- 
tion of  certain  works  which  produced 
smoke,  dust,  soot,  dirt,  gases,  and 
vapors,  and  caused  discomforts,  and 
depreciated  the  value  of  real  estate  in 
that  neighborhood,  it  appeared  that 
the  dust  was  caused  by  the  loading, 
unloading,  and  dumping  of  soft  coal 
and  coke.  In  granting  the  relief 
sought  it  was  held  that  dust,  smoke, 
soot,  dirt,  and  cinders  constituted  a 
nuisance.  The  court  said:  "It  was 
attempted  to  be  shown  by  the  defend- 
ant in  this  case  that  there  was  more 
or  less  smoke  arising  from  other  fac- 
tories and  from  locomotives  in  the 
same  neighborhood  where  complain-  ' 
ants  live,  but,  after  giving  full  con- 
sideration to  all  the  evidence  on  this 
subject,  and  having  regard  to  the 
smoke  almost  incessantly  emitted 
from  one  or  more  of  the  defendant's 
150  coke  ovens,  day  and  night,  and  es- 
pecially having  regard  to  the  unceas- 
ing activity  of  the  steam  bucket  dip- 
ping up  and  dumping  down  soft  coal 
and  coke,  a  ton  and  a  half  at  a  time, 
each  time  creating  a  cloud  of  dust, 
day  and  night,  as  well  as  considering 
the  enormous  quantity  of  coal  and 
coke  thus  handled  every  twenty-four 
hours,  I  am  of  opinion  that  the  smoke 
from  the  defendant's  ovens,  taken  with 
the  coal  dust  and  coke  dust  produced 
by  this  coal-handling  apparatus,  creat- 
ed a  completely  new  state  of  things 
as  regards  the  complainant's  premises, 
and  that  such  smoke  and  dust  mate- 
rially interfere  with  the  comfort  of 
human  existence  hi  the  complainants' 
houses,  and,  as  seen  in  Crump  v.  Lam- 
bert (1867)  L.  R.  3  Eq.   (Eng.)  409, 


15  L.  T.  N.  S.  600,  15  Week.  Rep,  417, 
these  are  separately  actionable." 

In  Wylie  v.  Elwood  (1890)  134  DL 
281,  9  L.R.A.  726,  23  Am.  St.  Rep.  673, 
25  N.  E.  570,  it  appeared  that  the  de- 
fendants maintained  a  coal  shed  and 
handled  large  quantities  of  coal  by 
means  of  steam-driven  machinery, 
causing  large  quantities  of  coal  dust 
and  dirt  to  invade  the  plaintiff's  house. 
The  action  was  for  damages  sustained 
by  the  plaintiff  by  reason  of  the  coal 
dust  and  dirt  settling  on  books,  furni- 
ture, clothing  and  food,  and  other 
places.  A  question  arising  as  to  the 
right  of  plaintiff  to  maintain  the  suit, 
as  the  act  complained  of  was  in  the 
nature  of  a  public  nuisance,  the  court 
held  that  while  the  nuisance  was  pub- 
lic in  nature,  the  plaintiff,  having  suf- 
fered special  damages,  could  recover 
therefor.  It  was  said:  'In  the  case  at 
bar,  if  the  coal  dust  falls  upon  the 
furniture,  food,  and  clothing  in  the 
appellee's  house,  he  suffers  a  special 
damage  to  his  own  property,  even 
though  it  be  true  that  coal  dust  from 
the  same  coal  shed  falls  upon  the 
man  who  passes  on  the  street  in  front 
of  his  door,  or  upon  similar  articles  of 
property  in  his  neighbor's  house.  If 
the  noise  of  the  grinding  machinery 
deafen  him  in  his  own  dwelling,  the 
rest  and  quiet,  which  he  is  entitled 
to  enjoy  in  his  home,  are  disturbed, 
and  he  is  none  the  less  injured  be- 
cause the  home  of  his  neighbor  is  ren- 
dered unendurable  front  the  same 
cause.  Injury  to  a  vested  right  is  a 
sufficient  special  damage  to  maintain 
an  action  against  the  promoter  of  a 
public  offense." 

In  Pwllbach  Colliery  Co.  v.  Wood- 
man [1915]  A.  C.  (Eng.)  634,  Ann. 
Cas.  1915D,  833,  it  appeared  that  both 
the  plaintiff  and  the  defendants  were 
lessees  of  the  same  lessor,  and  that 
coal  dust  from  the  defendants'  plant 
blew  on  the  premises  of  plaintiff,  in- 
vading his  house  and  causing  injury 
to  his  meats.  The  court  said :  'The 
jury  found  that  this  was  a  nuisance, 
but  that  the  operations  of  the  com- 
pany were  carried  on  in  a  reasonable 
manner  and  in  the  ordinary  way  in 
which  such  operations  arb  usually  car- 
ried on  in  the  county  of  Glamorgan. 
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Also  they  found  that  the  nuisance  was 
not  eaused  by  the  negligence  of  the 
company.  At  the  trial,  judgment  was 
entered  for  the  defendant  company, 
but  the  court  of  appeals  reversed  that 
judgment^  and  now  it  comes  before 
your  Lordships.  It  is  quite  clear  that 
if  a  nuisance  has  been  committed  no 
one  can  excuse  it  by  simply  saying: 
I  only  did  what  is  usually  done  in  this 
county,  and  I  was  not  in  any  way  neg- 
ligent. No  doubt  the  character  of  the 
locality  may  be  considered  when  the 
question  is  whether  or  not  there  has 
been  any  nuisance,  but  here  that  ques- 
tion is  settled  by  the  jury's  verdict. 
Nor  is  it  material  that  the  company  are 
absolved  from  negligence.  Their  duty 
to  their  neighbor  is  not  merely  to  take 
care  so  as  to  avoid  causing  a  nuisance. 
Their  duty  is  to  abstain  froifl  causing 
one  and  all,  unless,  of  course,  they 
have  a  right  to  cause  one,  as,  for  ex- 
ample, by  statute,  or  by  consent  of 
the  complaining  party  or  of  someone 
whose  consent  binds  him."  The  court 
further  held  that  the  jury  had  found 
that  the  nuisance  complained  of  con- 
sisted in  dust  entering  complainant's 
house,  and  settling  on  his  meats  and 
sausages.  It  was  said:  'In  the  pres- 
ent case  the  jury  found  the  defendants 
guilty  of  nuisance.  The  nuisance  con- 
sists in  allowing  a  quantity  of  coal 
dust  to  escape  from  their  works  onto 
and  into  the  plaintiff's  shop,  to  the 
damage  of  the  sausages  and  meat 
which  the  plaintiff  keeps  and  sells 
there.*' 

In  Chicago-Virden  Coal  Co.  v.  Wil- 
son (1896)  67 IIL  App.  443,  it  appeared 
that  the  plaintiff  was  injured  by 
smoke,  gas,  and  dust  being  carried 
into  his  house  and  injuring  his  fur- 
niture and  apparel,  and  causing  great 
physical  discomforts.  The  defend-. 
ants  were  building  a  switch  on  an  em- 
bankment of  slack  which  ignited  spon- 
taneously, which  caused  the  smoke, 
gas,  and  dust.  It  was  held  that  these 
constituted  a  nuisance. 

The  relief  sought  in  Eroecker  v. 
Camden  Coke  Co.  (1913)  82  N.  J.  £q. 
373»  88  Atl.  956,  was  for  an  injunction 
restraining  the  operation  of  the  de- 
fendant's works  in  such  manner  as  to 
produce  dust^  smoke,  soot,  dirt,  gases. 


and  vapors.  The  court  held  that  the 
works,  by  reason  of  the  dust,  soot,  cin- 
ders, and  smoke,  were  a  nuisance.  It 
was  said :  **1  conclude,  therefore,  that 
at  the  time  of  the  filing  of  the  bill,  and 
before  and  afterwards,  down  to  the 
completion  of  the  taking  of  the  tes- 
timony, the  defendant's  works  in  this 
aspect  of  the  case,  that  is,  with  respect 
to  smoke,  cinders,  soot,  and  dirt,  oc- 
casioned a  nuisance  of  which  each  of 
the  complainants,  being  an  owner  or 
occupier  of  property  in  that  neighbor- 
hood, has  a  right  to  complain,  and 
from  which  they  and  each  of  them 
have  a  right  to  relief  in  this  court." 

Oottoa  Bin. 

In  Ponder  v.  Quitman  Ginnery 
(1905)  122  Ga.  29,  49  S.  E.  746,  it  ap- 
peared  that  the  defendants  maintained 
a  cotton  gin  close  to  the  plaintiff's 
house,  and  that  dust,  dirt,  and  lint 
were  thrown  into  the  air  by  artificial 
means,  which  damaged  the  plaintiff, 
settling  on  furniture,  carpets,  etc.  It 
was  held  that  the  plaintiff  was  entitled 
to  recover  damages.  The  court  said: 
'The  action  is  one  for  damages  accru- 
ing from  the  erection  and  maintenance 
of  a  private  nuisance.  The  tortious 
act  complained  of  is  the  operation  of 
a  ginnery,  situated  in  close  proximity 
to  the  plaintiff's  premises,  in  such  a 
manner  as  to  seriously  interfere  with 
her  enjojrment  thereof  as  a  home.  'A 
nuisance  is  anything  that  worketh 
hurt,  inconvenience,  or  damage  to 
another;  and  the  fact  that  the  act  done 
may  otherwise  be  lawful  does  not  keep 
it  from  being  a  nuisance.  The  incon- 
venience complained  of  must  not  be 
fanciful,  or  such  as  would  affect  only 
one  of  fastidious  taste ;  it  must  be  such 
as  would  affect  an  ordinary  reasonable 
man.'  Civ.  Code,  §  3861.  The  plain- 
tiff has  a  natural  right  to  the  enjoy- 
ment of  the  unpolluted  air;  and  if  the 
defendant  corporation,  by  contaminat- 
ing the  air  with  du&i  dirt,  and  lint, 
thrown  into  the  air  by  artificial  means 
and  blown  into  her  dwelling,  to  her 
hurt  and  discomfort,  has  interfered 
with  her  enjoyment  of  the  premises, 
the  defendant  must  respond  to  her  in 
damages.  Swift  v.  Broyles  (1902)  116 
6a.  885,  68  L.R.A.  390,  42  S.  E.  277; 
Farley    v.    Gate    City    Gaslight    Co. 
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(1898)  105  Ga.  381,  31  S.  E.  198.  With 
respect  to  this  alleged  unlawful  inter- 
ference with  her  right  of  property,  at 
least,  the  petition  set  forth  a  cause  of 
action." 

The  reported  case  (Tate  v.  Mull, 
ante,  310)  holds  that  a  cotton  gin, 
while  not  a  nuisance  per  se,  may  be- 
come so  if  operated  in  such  a  manner 
as  to  cause  injury  to  a  neighboring 
landowner  by  reason  of  the  dust  emit- 
ted therefrom. 

In  Faulkenbury  ▼.  Wells  (1902)  28 
Tex.  Civ.  App.  621,  68  S.  W.  327,  the 
suit  was  for  damages  caused  by  the 
operation  of  a  cotton  gin  on  adjoining 
premises.  By  reason  of  its  operation; 
an  owner  of  adjacent  property  was 
damaged  by  the  noise,  dust,  smoke, 
and  lint.  The  trial  judge  charged  the 
jury  that  if  they  found  that  the  gin 
created  noise,  dust,  lint,  or  smoke,  in- 
terfering with  the  comfortable  enjoy- 
ment of  adjoining  property  and  house, 
then  the  plaintiff  was  entitled  to  re- 
cover. The  court,  holding  that  these 
instructions  were  correct,  said :  "The 
court  instructed  the  jury  that  the  busi- 
ness in  which  defendants  wer€t  en- 
gaged was  lawful  and  not  necessarily 
a  nuisance,  but  might  become  so,  when 
conducted  in  such  close  proximity  to  a 
private  residence  as  to  materially  in- 
terfere with  the  comforts  of  such 
residence  as  a  home.  The  jury  was 
further  instructed  that  if  the  defend- 
ants in  the  operation  of  the  gin  creat- 
ed and  generated  noise,  dust,  lint,  or 
smoke,  and  that  the  same  were  car- 
ried into  the  house  of  Wells,  and  were 
calculated  to  and  did,  in  material  re- 
spects, interfere  with  Wells  and  his 
family  in  the  comfortable  enjoyment 
of  their  home,  and  that  they  were 
thereby  subjected  to  the  annoyances 
and  discomforts  alleged,  then  the 
plaintiffs  were  entitled  to  recover  the 
damages  sustained  by  Wells  and  wife 
in  his  lifetime.  Appellants  complain 
of  these  charges  on  the  ground  that 
they  authorize  the  jury  to  find  the 
gin  to  be  a  nuisance  from  the  mere 
fact  of  its  proximity  to  the  Wells  res- 
idence. The  complaint  is  without 
merit.  The  charges,  considered  to- 
gether, clearly  negative  the  construc- 
tion contended  for  by  appellants,  and 


authorized  a  recovery  by  the  plaintiffs 
only  in  case  the  jury  found  that  the 
gin,  as  located,  constructed,  and  op- 
eratedy  constituted  a  nuisance.  The 
charges  given  by  the  court  rendered 
unnecessary  the  giving  of  additional 
instructions  in  regard  to  the  right  of 
appellants  to  pursue  the  businesa 
sought  to  be  enjoined.  Appellants 
offered  to  prove  that  it  would  cost 
them  about  $1,000  to  move  their  plant 
to  another  location.  The  proposed 
testimony  was  excluded.  This  ruling 
of  the  court  was  correct.  If  the  gin 
was  a  nuisance,  appellees  were  en- 
titled to  have  it  abated." 

Ble«tvi«  liifht  plant. 

In  Pritchard  v.  Edison  Electric  Il- 
luminating Co.  (1904)  92  App.  Div. 
178,  87  N.  Y.  Supp.  225,  affirmed  in 
(1904)  179  N.  Y.  864,  72  N.  E.  248,  it 
appeared  that  the  plaintiff  was  dam- 
aged by  noise,  vibration,  smoke,  soot, 
dust,  cinders,  and  ashes,  caused  by 
the  operation  of  the  defendant's  plant. 
It  was  held  in  affirming  the  judgment 
in  favor  of  plaintiff  that,  the  juiy  hav- 
ing found  that  the  business  constitut- 
ed a  nuisance,  it  was  no  defense  to 
prove  that  the  business  could  not  have 
been  conducted  without  being  a  nuis- 
ance. The  court  said:  'The  use  to 
which  the  defendant  put  this  property 
was  no  less  a  nuisance  because  no 
care  in  the  operation  of  the  machin- 
ery supplied  would  prevent  it  from 
being  one.  It  is  not  alleged  that  the 
defendant  negligently  conducted  its 
business,  or  that  the  machinery  was 
not  proper  for  that  purpose,  but  that 
the  generation  of  electricity  upon 
these  premises  by  proper  machinery, 
carefully  used,  necessarily  caused  the 
vibration,  dirt,  dust,  cinders,  and 
odors  that  made  the  conduct  of  such 
a  business  in  such  a  locality  a  nuis- 
ance; and  the  jury  by  their  verdict 
having  found  that  it  was  such  a  nuis- 
ance, it  was  no  defense  to  prove  that 
such  a  business  could  not  have  been 
conducted  in  such  a  locality  without 
its  being  a  nuisance." 

Factory. 

In  Jackson  v.  Shawinigan  Electro 
Products  Co.  (1918)  182  Md.  128,  103 
Atl.  468,  it  appeared  that  the  opera- 
tion of  a  manufacturing  plant  caused 
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a  near-by  owner  of  building  lots  dam- 
age, by  reason  of  noise,  dust,  smoke, 
vapor,  etc.,  being  blown  upon  the  land. 
It  was  held,  in  reversing  a  Judgment 
for  the  defendant,  that  there  was  suf- 
ficient evidence  that  such  conditions 
amounted  to  a  nuisance,  even  though 
the  property  was  unimproved  build- 
ing lots.  The  court  said:  ''There  can 
be  no  doubt  that  l^ere  was  legally 
sufficient  evidence  of  such  conditions 
as  would  amount  to  a  nuisance  if  the 
property  of  the  appellant  was  im- 
proved, but  the  appellee  contends  that 
the  evidence  does  not  show  actual 
physical  discomfort  or  a  tangible  vis- 
ible injury  to  the  property,  it  being 
unimproved,  and  hence  it  claims  that 
there  can  be  no  recovery.  There  are 
authorities  which  have  announced  the 
rule  in  such  terms  as  give  some 
ground  for  that  contention,  but  when 
they  are  applied  to  such  conditions 
as  are  alleged  to  exist  in  this  case, 
there  can  be  no  difficulty  about  them. 
The  attorneys  for  the  appellee  quoted 
from  §§  511  and  640  of  Wood  on  Nui- 
sances at  some  length,  but  the  next 
paragraph  of  §  511  concludes  as  fol- 
lows: 'Where  there  are  no  buildingrs 
upon  the  premises,  but  the  land  is 
laid  out  into  building  lots,  which  by 
reason  of  the  nuisance  are  reduced  in 
value,  a  recovery  may  be  had  for  the 
difference  between  the  value  of  the 
lots  with  the  nuisance  there,  and  their 
value  if  no  nuisance  existed.'  In  the 
note  are  cited  Peck  v.  Elder  (1849)  3 
Sandf .  (N.  Y.)  126,  and  Dana  v.  Valen- 
tine (1842)  5  Met.  (Mass.)  8.  If  that 
was  not  so,  great  injustice  would  be 
done  owners  of  vacant  land  who  had 
begun  or  intended  to  develop  it  Of 
course,  the  fact  of  the  properties  of  the 
plaintiffs  being  improved  is  of  impor- 
tance in  nuisance  cases,  as  when  they 
are  improved  the  plaintiffs  can  recover 
certain  damages  which  they  cannot 
recover  when  unimproved;  but  why  a 
defendant  should  be  made  liable  to  A, 
who  has  a  house  on  his  lot,  but  not 
to  B,  whose  lot  is  unimproved,  if  the 
nuisance  in  fact  lessens  the  value  of 
B's  lot,  or  prevents  him  from  selling 
it,  is  not  easy  to  reconcile  with  the 
general  principle  of  law  that  holds 
the  owner  of  property  responsible  far 


so  using  his  property  that  he  injures 
others." 

In  Fish  V.  Dodge  (1847)  4  Denio 
(N.  Y.)  311,  47  Am.  Dec.  254,  it  ap- 
peared that  the  defendant  demised 
part  of  his  premises  adjoining  that 
of  the  plaintiff  to  carry  on  the  busi- 
ness of  boiler  making,  which  caused 
damage  to  the  plaintiff  by  reason  of 
the  noise  and  dust  which  entered  into 
her  house.  The  plaintiff  kept  a  board- 
ing house  and  was  damaged  by  the 
boarders  leaving.  It  was  held  that  al- 
though the  making  of  boilers  was  law- 
ful, still,  if  it  was  carried  on  in  such 
a  manner  as  to  cause  annoyance  to 
the  plaintiff,  she  was  entitled  to  re- 
cover. 

In  Sullivan  v.  Jones  &  L.  Steel  Co. 
(1904)  208  Pa.  540,  66  LJI.A.  712,  57 
Atl.  1065,  it  appeared  that  in  the  man- 
ufacture of  steel  a  certain  fine  iron  ore 
was  used  which,  during  the  process, 
flew  over  the  near-by  property,  damag- 
ing furniture,  carpets,  roofs,  fabrics, 
trees  and  other  property.  In  grant- 
ing an  injunction  the  court  said: 
"The  right  of  a  man  to  use  and  enjoy 
his  property  is  as  supreme  as  his 
neighbor's,  and  no  artificial  use  of  it 
by  either  can  be  permitted  to  destroy 
that  of  the  other.  To  this  rule,  if  at 
times  there  are  apparently  some  ex- 
ceptions, the  present  case  is  not  one 
of  them." 

Flour  Biill. 

In  Cooper  v.  Randall  (1869)  68  HI. 
24,  it  appeared  that  a  flouring  mill 
was  operated  on  a  lot  adjacent  to  the 
plaintiff's  premises,  causing  large 
quantities  of  chaff,  dust,  smut,  and 
dirt  to  invade  plaintiff's  dwelling.  It 
was  held  that  the  operation  of  the  mill 
constituted  a  nuisance. 

Umekiln. 

In  Hutchins  v.  Smith  (1872)  63 
Barb.  (N.  Y.)  251,  it  appeared  that 
smoke,  dust,  and  gases  were  diffused 
on  lands  adjoining  limekilns.  The 
court  held  that  they  constituted  a  nui- 
sance, saying:  "The  plaintiff  is  en- 
titled to  enjoy  his  premises  free  from 
the  presence  of  the  smoke,  gas,  and 
dust  proceeding  from  the  defendant's 
kiln,  and  the  defendants  have  no  right 
thus  to  pollute  the  air  and  disturb  the 
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comfortable  habitation  and  the  enjoy- 
ment of  the  plaintiff's  premises." 

Band  pile. 

In  Dunsbach  ▼.  Hollister  (1888)  49 
Hun,  352,  2  N.  Y.  Supp.  95,  affirmed  in 
(1892)  132  N.  Y.  602,  30  N.  E.  1162, 
it  appeared  that  a  dealer  in  sand 
maintained  a  large  pile  of  molding 
sand  near  the  plaintiff's  house.  When 
the  wind  blew,  it  blew  the  sand  about 
her  house  and  it  percolated  into  it, 
settling  dn  furniture,  carpets,  cur- 
tains and  the  like.  The  court  held,  in 
affirming  a  judgment  in  favor  of  plain- 
tiff, that  a  business  lawful  in  itself 
may  be  so  conducted  as  to  constitute 
a  nuisance,  saying:  "The  defendant's 
business  is  lawful,  if  properly  con- 
ducted; it  is  not  a  nuisance  per  se, 
but  may  be  so  negligently  conducted 
as  practicaUy  to  become  a  nuisance. 
.  .  .  The  rule  that  you  must  use 
your  own  so  as  not  to  injure  another 
is  not  of  universal  application  .  .  . 
but  the  rule  has  at  least  this  extent: 
you  must  not  use  your  own  so  as  to 
injure  another  if  you  obviously  can, 
with  reasonable  care  and  without  un- 
reasonable effort  or  expense,  avoid  it. 
The  question  becomes  one  of  relative 
obligation  or  duty,  and  the  violation 
of  this  duty  is  negligence.  Now  here, 
can  there  be  any  doubt  which  is  the 
more  reasonable:  that  the  defendant 
shall  build  sheds  or  put  some  covering 
over  his  sand,  or  that  the  plaintiff 
must  abandon  her  property?" 

stone  or  ore  luMLdllng. 

In  Moon  v.  National  Wall  Plaster 
Go.  (1900)  31  Misc.  631,  66  N.  Y.  Supp. 
33,  affirmed  in  (1900)  67  App.  Div. 
621,  67  N.  Y.  Supp.  1140,  it  appeared 
that,  owing  to  remediable  defects  in 
the  machinery  of  a  plant  calcining 
gypsum  rock  and  manufacturing  wall 
plaster,  it  threw  obnoxious  dust  on 
premises  of  the  adjoining  owner.  The 
court  held  that  this  constituted  a 
nuisance. 

In  Cairns  v.  Canadian  Ref.  Co. 
(1914)  26  Ont  Week.  Rep.  490,  it  ap- 
peared  that  particles  of  arsenic  dust 
escaped  from  the  defendant's  works 
and  were  deposited  on  the  plaintiff's 
premises  to  such  an  extent  as  to  cause 
him  material  injury,  poisoning  his 
water  and  stock.    In  proceedings  to 


restrain  this  esciape  of  arsenic  dust, 
it  was  held  that  the  arsenic  dust  con- 
stituted  a  nuisance.  The  court  said: 
'The  defendants  have  no  right  to  per- 
mit so  dangerous  a  material  as  arsenic 
to  escape  from  their  premises  into  the 
atmosphere,  and  thence  be  carried  by 
the  wind  upon  the  land  of  the  plain- 
tiff and  others;  and  the  plaintiff  is 
entitled  to  an  injunction  restraining 
the  defendants  from  continuing  and 
repeating  the  nuisanee  complained  of 
in  such  a  manner  as  to  injuriously  af- 
fect the  plaintiff's  said  lands,  or  the 
plaintiff  in  his  ownership  and  ocupa- 
tion  thereof." 

In  Blackford  v.  Heman  Constr.  Go. 
(1908)  132  Mo.  App.  157,  112  S.  W. 
287,  it  appeared  that  the  defendants 
maintained  a  stone  crusher  which  cre- 
ated a  fine  limestone  dust.  This  dust 
percolated  into  the  house  of  plaintiff, 
settling  on  carpets,  dishes,  furniture, 
and  the  like,  and  was  a  source  of  con- 
stant discomfort  and  annoyance.  It 
was  held,  in  afiirming  the  grant  of  an 
injunction  restraining  the  defendants 
from  discomforting  complainant  by 
the  escape  of  limestone  dust,  that  this 
constituted  a  nuisance.  The  court 
said:  ''And  likewise  the-  defendants 
may  be  enjoined  from  permitting  the 
escape  of  fine  limestone  dust  which 
disturbs  the  comfortable  enjoyment  of 
the  plaintiff's  premises." 

TkreshiAK  Biaoliiae. 

In  Winters  v.  Winters  (1898)  78  IlL 
App.  417,  it  appeared  that  plaintiff's 
furniture  was  injured  and  his  family 
annoyed  by  chaff,  dust,  and  smoke- 
blown  into  his  house  from  a  threshing 
machine.  The  court  said :  "The  nui- 
sance complained  of  was  the  setting 
of  a  grain-threshing  machine  within 
200  feet  of  the  plaintiff's  dwelling, 
and  the  threshing  of  grain  there  a 
wholp  day,  whereby  dust,  chaff,  and 
snioke  were  blown  into  his  house,  to 
the  annoyance  of  his  family  and  the 
injury  of  his  furniture.  The  plaintiff 
showed  a  clear  right  to  recover." 

IXTood^rorkiaig  plant. 

In  Catlin  v.  Patterson  (1887)  10 
N.  Y.  S.  R.  724,  it  appeared  that  com- 
plainants were  damaged  by  smoke, 
dust,  and  soot  coming  into  their  prem- 
ises and  destroying  tiieir  merchandise. 
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as  a  result  of  the  defendant's  conduct- 
ing the  business  of  woodworking.  It 
was  held  in  granting  the  injunction 
that  the  smoke,  soot  and  dust  con- 
stituted a  nuisance.  The  court  said: 
"I  have  examined  the  testimony  with 
care,  and  have  also  taken  a  personal 
view  of  the  premises  of  the  parties 
and  their  surroundings,  and  have  come 
to  the  conclusion  that  the  smoke, 
smells,  dust,  and  soot  of  which  the 
plaintiffs  complain  proceed  from  the 
defendant's  premises,  and  that  they 
are  so  annoying  to  the  plaintiffs  as  to 
constitute  a  nuisance." 

In  Harris  v.  Randolph  Lumber  Co. 
(1912)  175  Ala.  148,  57  So.  453,  a  de- 
murrer to  a  declaration  maintaining 
that  near-by  dwellings  were  rendered 
uncomfortable  to  tenants  by  reason  of 
smoke,  soot,  and  dust  emanating  from 
near-by  mills  was  sustained.  It  was 
held  in  reversing  the  ruling  that  the 
declaration  showed  a  sufficient  cause 
of  action  for  a  nuisance  consisting  of 
dust,  smoke,  and  soot. 

In  Citizens  Planing  Mill  Co.  v.  Tun- 
stall  (1913)  —  Tex.  Civ.  App.  — ,  160 
S.  W.  424,  it  was  alleged,  among  other 
things,  that  the  planing  mill  of  appel- 
lants caused  great  quantities  of  dust, 
smoke,  and  noxious  vapors  to  be 
blown  into  complainant's  house,  caus- 
ing damage  and  great  inconvenience. 
It  was  held  that  the  planing  mill  was 
a  nuisance. 

^  In  Mahan  v.  Doggett  (1905)  27  Ky. 
L.  Rep.  103,  84  S.  W.  525,  the  action 
was  for  damages  caused  by  the  opera- 
tion of  a  sawmill.  It  appeared  that  a 
chute  which  carried  off  sawdust  de- 
posited it  within  a  few  feet  of  the 
plaintiff's  property.  The  finer  par- 
ticles of  dust  invaded  his  house,  caus- 
ing injury  to  furniture,  clothing, 
meals,  carpets,  and  other  contents, 
and  also  injured  his  garden.  It  was 
held  in  affirming  a  judgment  in  favor 
of  plaintiff  that  a  person  is  entitled  to 
enjoy  his  property  in  comfort,  free 
from  molestation  and  without  its  be- 
ing injured.  The  court  said:  "The 
plaintiff  was  entitled  not  only  to  use 
his  own  property  without  its  being  in- 
jured by  defendant,  but  he  had  the 
right  to  enjoy  it  in  peace  and  in  com- 
fort, free  from  such  molestation.    If 


appellee's  complaint  was  true,  and  the 
verdict  of  the  jury  found  that  it  was, 
he  was  entitled  to  recover  for  the  dis- 
comforts suffered  by  him  and  his  fam- 
ily, in  addition  to  the  actual  damage 
done  to  his  property;  or  he  was  en- 
titled to  recover  for  such  discomforts, 
even  though  his  property  sustained  no 
actual  damage." 

In  Miller  v.  Gates  (1916)  62  Ind. 
App.  37,  112  N.  E.  538,  it  was  alleged 
among  other  things  that  a  sawmill 
had  been  erected  on  an  adjoining  lot, 
which  created  dust,  smoke,  and  other 
objectionable  substances.  These  sub- 
stances drifted  into  the  residence  of 
plaintiff  and  covered  the  contents 
thereof.  It  was  held  that  there  was 
sufficient  set  up  in  the  complaint  to 
show  the  creation  of  a  nuisance. 

d.  Dust  insufJUHent  to  consHtute  nui- 

9anc€. 

Where  the  dust  caused  by  the  opera- 
tion of  a  business  is  only  occasional, 
and  the  resultant  injury  is  slight,  the 
operation  of  the  business  will  not  be 
restrained.  Davis  v.  Whitney  (1894) 
68  N.  H.  66,  44  Atl.  78;  Hutchins  v. 
Smith  (1872)  63  Barb.  (N.  Y.)  251; 
Butterfield  v.  Klaber  (1876)  52  How. 
Pr.  (N.  ¥•)  255;  Roscoe  Lumber  Co. 
V.  Standard  Silica  Cement  Co.  (1901) 
62  App.  Div.  421,  70  N.  Y.  Supp.  1130; 
Bentley  v.  Empire  Portland  Cement 
Co.  (1905)  48  Misc.  467,  96  N.  Y.  Supp. 
831;  Hamm  v.  Gunn  (1908)  51  Tex. 
Civ.  App.  424,  113  S.  W.  304;  Gose  v. 
Coryell  (1910)  69  Tex.  Civ.  App.  504, 
126  S.  W.  Il64;  Montreuil  v.  Ontario 
Asphalt  Block  Paving  Co.  (1911)  19 
Ont.  Week.  Rep.  942,  2  Ont.  Week.  N. 
1512;  Oakley  v.  Webb  (1916)  38  Ont. 
L.  Rep.  151,  33  D.  L.  R.  35,  11  Ont. 
Week.  N.  132,  27  Ont.  Week.  Rep.  544. 

Cement  'works* 

In  Bentley  v.  Empire  Portland 
Cement  Co.  (1905)  48  Misc.  457,  96 
N.  Y.  Supp.  831,  it  appeared  that 
whenever  the  wind  was  in  a  certain 
direction  cinders,  ashes,  and  cement 
dust  were  blown  onto  near-by  prem- 
ises. The  rental  value  thereof  was 
decreased  |25  per  year.  This  was  a 
prayer  to  restrain  the  operation  of 
these  cement  works  which  caused  the 
annoyance.    The  court,  while  conced- 


820 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[3  A.L.R. 


ing  that  this  constituted  a  nuisance, 
refused  the  prayer  for  an  injunction 
on  the  grrounds  that  the  injury  was 
only  occasional,  depending  upon  the 
direction  of  the  wind,  and  was  so 
slight  as  to  enable  the  complainant  to 
be  compensated  in  damages. 

In  Roscoe  Lumber  Go.  v.  Standard 
Silica  Cement  Co.  (1901)  62  App.  Div. 
421,  70  N.  Y.  Supp.  1130,  a  bill  was 
brought  to  restrain  the  operation  of 
defendant's  works.  It  appeared  that 
both  the  plaintiffs  and  the  defend- 
ant's places  of  business  were  in  a 
manufacturing  section.  After  hold- 
ing that  the  dust  was  insufficient  to 
constitute  a  nuisance,  the  court  said: 
'The  rule  sought  to  be  applied  in  this 
case,  if  once  established,  would  prac- 
tically close  every  factory  in  the  state, 
and  no  considerations  of  public  policy 
or  private  right  demand  any  such 
sacrifice  of  material  industries." 

In  Montreuil  v.  Ontario  Asphalt 
Block  Paving  Co.  (1911)  19  0ntWeek. 
Rep.  942,  a  motion  for  an  interim  in- 
junction restraining  the  defendants 
from  allowing  limestone  dust,  smoke, 
and  foul  odors  to  escape  from  their 
factory,  it  appeared  that  there  had 
been  an  amelioration  of  these  condi- 
tions. It  was  held  that  the  situation, 
although  a  nuisance  still  remained, 
was  not  so  intolerable  as  to  necessitate 
the  granting  of  this  motion.  The  court 
said;  'It  can  hardly  be  contended 
that  there  is  not  some  nuisance  even 
now,  but  I  do  not  think  that  the  situa- 
tion is  so  intolerable  for  plaintiff,  or 
his  alleged  injury  so  irremediable  in 
its  nature,  as  to  create  a  necessity  to 
anticipate  the  regular  formal  disposi- 
tion at  the  hearing." 

Cotton  i^« 

In  Gose  v.  Coryell  (1910)  59  Tex. 
Civ.  App.  504,  126  S.  W.  1164,  a  pro- 
ceeding to  restrain  the  operation  of  a 
cotton  gin,  the  court  held  that  where 
the  severe  relief  of  injunction  is 
sought  it  must  appear,  in  addition  to 
the  proof  ordinarily  necessary  to  es- 
tablish the  existence  of  a  nuisance, 
that  the  defendant  is  acting  unreason- 
ably ;  and  that  the  question  of  the  rea- 
sonableness of  his  conduct  is  a 
question  of  fact  to  be  determined  from 
the  testimony  tending  to  show  the  ex- 


pense or  loss  of  abandoning  the  gin 
or  removing  it  to  some  other  locality 
free  from  similar  objections  by  ad- 
jacent owners,  and  whether  or  not 
such  other  locality  can  be  had  at  all. 
In  Hamm  v.  Gunn  (1908)  51  Tex. 
Civ.  App.  424,  113  S.  W.  804,  it  ap- 
peared that  a  cotton  gin  had  been  in 
operation  only  for  a  short  time,  and 
that  but  a  few  bales  of  cotton  had 
been  ginned.  It  was  held  that  the 
evidence  was  too  inconclusive  and  un- 
satisfactory to  support  a  decree  re- 
straining the  operation  of  the  busi- 
ness. The  court  said:  'It  appears 
that  at  the  time  of  the  trial  but  few 
bales  of  cotton  had  been  ginned  at  all, 
and  the  foregoing  is  substantially  all 
of  the  testimony  on  the  subject.  In 
our  judgment,  the  evidence  is  al- 
together too  inconclusive  and  unsatis- 
factory to  support  the  decree.  The 
right  to  abate  nuisance  is  a  well-es- 
tablished doctrine  of  courts  of  equity, 
for  it  is  a  maxim  of  our  law  that  the 
owner  of  property  must  so  use  it  as 
not  to  materially  injure  another.  But 
it  cannot  be  successfully  contended 
that  a  gin  is  a  nuisance  per  se/' 

Idmeklla. 

In  Hutchins  v.  Smith  (1872)  63 
Barb.  (N.  Y.)  251,  the  plaintiff  prayed 
for  an  injunction  restraining  the  fur- 
ther operation,  running,  or  using  of 
limekilns.  It  was  held  that  this  was 
too  broad,  since  the  kilns  were  harm- 
less, and  the  use  of  them  alone  waif 
to  be  restrained.  The  court  said: 
"The  plaintiff  demands,  in  his  pray- 
er, an  injunction  restraining  the  de- 
fendants 'from  further  running,  op- 
erating, or  using  said  limekilns.'  The 
language  is  too  broad.  The  kilns  are 
harmless ;  it  is  the  use  of  them  in  the 
manner  mentioned  which  is  to  be  re- 
strained. Possibly  they  may  be  used 
in  such  a  way  as  not  to  interfere  with 
the  plaintiff's  rights." 

Marble-polishing  plant. 

In  Butterfield  v.  Klaber  (1876)  52 
How.  Pr.  (N.  Y.)  255,  a  proceeding 
to  enjoin  the  use  on  adjoining  prem- 
ises of  machinery  adapted  to  the  pol- 
ishing of  marble,  it  became  material 
whether  marble  dust  constituted  a 
nuisance.  It  was  held  on  this  point 
that  there  was  not  a  sufficient  annoy- 
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ance  produced  by  the  dust  to  warrant 
the  intervention  of  a  court  of  equity. 
The  court  said:  "I  must  find  as  a  fact 
in  the  case  that  the  operation  of  such 
machinery  does  not  produce  a  dust 
whereby  any  portion  of  the  plain- 
tiff's premises  is  rendered  unfit  for 
habitation." 

Slioddy  nilL  ' 

In  Davis  v.  Whitney  (1894)  68  N.  H. 
66,  44  Atl.  78»  it  appeared  that  the 
plaintiff  was  damaged  by  lint,  dust, 
and  smoke  of  a  sickening*  odor,  created 
by  a  shoddy  mill  operated  by  defend- 
ant The  substances  complained  of 
obliged  her  to  keep  her  windows  and 
doors  shuty  and  on  several  occasions 
she  was  compelled  to  absent  herself 
from  the  house  for  a  period  of  several 
weeks.  The  referee  having  found  that 
the  use  of  the  defendant's  lands  was 
reasonable,  the  court  impliedly  held 
that  the  substances  complained  of  did 
not  constitute  a  nuisance. 


in  determining  the  standard  of  com- 
fort which  may   be  insisted   upon. 


» 


Stome-cmttiiig  plant. 

In  Oakley  v.  Webb  (1916)  38  Ont 
L.  Rep.  151,  83  D.  L.  R.  36,  it  appeared 
that  by  reason  of  the  business  of  stone 
cutting  being  carried  on,  on  adjoining 
premises,  the  complainants  were  an- 
noyed by  the  noise  and  dust.  The 
trial  judge  having  found  that  neither 
the  noise  nor  dust  constituted  a  nui- 
sance, the  complainants  appealed.  It 
was  held,  dismissing  the  appeal,  that 
for  a  person  to  carry  on  a  business  is 
a  legal  right,  and  so  it  is  for  another 
to  enjoy  his  premises,  and  in  order  to 
show  that  a  business  amounts  to  nui- 
sance it  must  be  shown  that  in  the  ex- 
ercise of  his  right  to  carry  on  the 
business  he  invaded  the  right  of  the 
one  complaining.  The  court  said:  ''The 
right  of  the  respondent  to  carry  on  his 
business  is  a  legal  right;  so  is  that  of 
the  appellant  and  his  family  to  enjoy 
their  life  in  reasonable  comfort.  To 
enjoin  the  respondent,  it  is  necessary 
to  show  that  in  the  exercise  of  his 
right  he  wrongfully  invades  that  of 
the  appellant;  in  other  words,  that  his 
business  is  so  carried  on  as  to  amount 
to  a  nuisance,  and  so  is  an  unlawful 
invasion  of  the  competing  right  of 
the  appellant.  The  character  of  the 
neighborhood  is  an  important  element 
3  A.L.R.— 21. 


Ill,  Anticipatory  nuisanf^  from  dust. 

Where  the  erection  of  a  building  for 
the  purpose  of  carrying  on  a  business 
is  sought  to  be  restrained  because 
of  the  likelihood  that  a  nuisance  will 
result  from  the  dust,  dirt,  lint,  or 
sand,  or  the  like,  caused  by  the  busi- 
ness, it  must  appear  beyond  a  rea- 
sonable doubt  that  these  substances 
are  necessarily  incidental  to  the  busi- 
ness, and  due  regard  must  be  given  to 
the  character  of  the  community. 
Rouse  V.  Martin  (1883)  75  Ala.  510, 
51  Am.  Rep.  463;  Robinson  v.  Dale 
(1910)  62  Tex,  Civ.  App.  277,  131  S.  W. 
308;  Moore  v.  Coleman  (1916)  —  Tex. 
Civ.  App.  — ,  185  S.  W.  936;  Rogers 
V.  John  Week  Lumber  Co.  (1903)  117 
Wis.  5,  93  N.  W.  821. 

In  Rouse  v.  Martin  (Ala.)  supra,  a 
bill  to  restrain  the  erection  of  a  struc- 
ture to  be  used  as  a  cotton  gin,  it  was 
alleged  that  the  atmosphere  would  be 
rendered  impure  and  unwholesome  by 
the  smoke,  dust,  and  small  particles  of 
lint,  cotton,  and  other  substances  in- 
cident to  such  business.    It  was  held, 
in   dissolving  an   injunction,   that  a 
very  strong  case  must  be  presented  in 
order  to  obtain  an  injunction  for  an 
anticipated    nuisance,    and    that,    if 
there  is  a  reasonable  doubt  as  to'  the 
probable    effect   of   an    alleged    nui- 
sance, the  courts  will  not  inferfere 
until  there  has  been  a  test  of  the 
use  of  the  property.    The  facts  pre- 
sented by  the  bill,  it  was  held,  were 
not  such  as  to  authorize  the   court 
to   allow  an   injunction.     The   court 
said:     "Where  the  injury  complained 
of   is   not   a   nuisance   per   se,    but 
may  become  so  by  reason  of  circum- 
stances— being    uncertain,    indefinite, 
or   contingent — equity,    as    we    have 
said,  will  not  interfere.   .....    Avery 

strong  case  must,  therefore,  be  made 
by  the  bill,  and  if  there  be  a  reason- 
able doubt  as  to  the  probable  effect  of 
an  alleged  nuisance,  either  on  the 
proof,  affidavits,  or  on  the  construc- 
tion of  the  facts  stated  in  the  bill, 
there  will  be  no  interf  eri^nce  u>ntil.  the 
matter  is  tested  by  experiment  in  the 
actual   use   of   the   property.    •    •    • 
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Smoke,  offensive  odors,  or  disagree* 
able  noise  and  vibration  may,  of 
course,  constitute  a  nuisance  so  im- 
periling the  comfort  of  one's  exist- 
ence, his  health,  or  the  safety  of  his 
property,  as  to  call  for  injunctive  re- 
lief at  the  hands  of  a  court  of  equity. 
This  is  upon  the  principle  that  if  one 
makes  an  unreasonable  or  unlawful 
use  of  his  property,  'so  as  to  produce 
material  annoyance,  inconvenience, 
discomfort,  or  hurt  to  his  neighbor, 
he  will  be  guilty  of  a  nuisance  to  his 
neighbor.'  Campbell  v.  Seaman  (1875) 
63  N.  Y.  568,  20  Am.  Rep.  567.  It 
is  just  sequence  of  the  maxim,  ''Sic 
utere  tuo  ut  alienum  non  Isdas."  In 
determining  the  question  of  interfer- 
ence, the  court  will  look  at  the  facts 
which  are  stated  in  the  bill,  giving 
little  or  no  weight  to  the  mere  opin- 
ion of  the  complainant  that  they  will 
constitute  a  nuisance,  unless  such  a 
conclusion  clearly  follows  by  proper 
inference  from  these  facts.  So,  of  the 
denials  of  the  answer,  on  a  motion  to 
dissolve  an  injunction  which  may 
have  been  granted.  '  Catlin  v.  Valen- 
tine (1842)  9  Paige  (N.  Y.)  575,  38 
Am.  Dec.  567,  1  High,  Inj.  §  790.  Let 
us  briefly  apply  the  foregoing  prin- 
ciples to  this  case.  It  is  clear  that  the 
building  sought  to  be  erected  by  the 
defendants  cannot  be  regarded  as  a 
nuisance,  but  only  the  use  to  which 
it  is  to  be  devoted.  This  is  admitted 
to  be  a  useful  business,  which  is  com- 
mon to  the  country,  and  one  which 
should  not  be  discouraged  by  too 
ready  an  interference  by  the  strong 
arm  of  the  courts.  Taking  the  facts 
as  alleged  in  complainants'  bill,  and 
discarding  all  allegations  which  may 
properly  be  regarded  as  mere  matters 
of  opinion,  and  keeping  in  view  that 
the  injury  sought  to  be  prevented  is 
merely  apprehended  by  anticipation, 
and  must,  therefore,  be  a  matter  great- 
ly of  speculation,  we  cannot  say  that 
the  chancellor  has  come  to  an  erro- 
neous conclusion.  We  do  not  clearly 
see  that  it  is  not  reasonably  possible 
for  the  business  to  be  conducted  so 
as  not  to  be  a  nuisance." 

In  Robinson  v.  Dale  (1910)  62  Tex. 
Civ.  App,  277,  131  S.  W.  308,  the  suit 


was  instituted  to  restrain  the  erection 
and  operation  of  a  proposed  cotton 
gin,  because  the  complainant's  proper- 
ty would  be  injured  by  reason  of  dust, 
lint,  smoke,  and  the  like.  It  was  held, 
in  dissolving  an  injunction,  that  a 
cotton  gin  was  not  per  se  a  nuisance, 
and  that  the  burden  of  proving  that 
the  particular  gin  that  was  proposed 
to  be  built  would  be  a  nuisance  was 
on  the  complainant.  The  court  said: 
'The  construction  and  operation  of  a 
cotton  gin  near  private  residences  is 
not  per  se  a  nuisance,  and  we  think 
the  burden  was  upon  appellees  to 
show  that  the  particular  kind  of  gin 
appellants  proposed  to  construct, 
when  constructed  as  appellants  pro- 
posed to  construct  it,  would  cause, 
when  operated  near  private  res- 
idences, the  annoyances  appellees  an- 
ticipated. Testimony  that  other  kinds 
of  cotton  gins,  constructed  in  a  differ- 
ent way,  when  so  operated,  caused  such 
annoyances,  did  not,  we  think,  tend  to 
show  that  the  gin  appellants  pro- 
posed to  build,  when  operated,  would 
cause  them."  The  court  further  held 
that,  although  the  courts  will  not  re- 
strain an  act  or  operation  which  may 
become  a  nuisance,  if,  after  the  opera* 
tion  of  the  gin,  it  becomes  a  nuisance 
by  reason  of  the  dust,  lint,  sand, 
smoke,  and  the  like,  then  the  court 
will  restrain  its  further  operation, 
saying:  "If,  in  the  actual  operation 
of  the  gin  after  it  has  been  construct- 
ed as  proposed,  it  should  thereafter 
be  made  to  appear  that  on  account  of 
noise,  vibration,  dust,  cotton  lint,  or 
smoke  therefrom  appellees  are  de- 
prived of  the  comfortable  enjoyment 
of  their  respective  homes,  they  may  be 
entitled  to  relief  by  injunction,  as 
well  as  to  a  recovery  of  such  damages 
as  they  are  able  to  show  that  they 
have  thereby  suffered." 

But  in  Moore  v.  Coleman  (1916)  — 
Tex.  Civ.  App.  — ,  186  S.  W.  936,  the 
suit  was  instituted  to  restrain  the 
erection  of  a  proposed  cotton  gin. 
The  ground  on  which  the  bill  was 
founded  was  stated  to  be  that,  by  rea- 
son of  dust,  dirt,  sand,  and  lint,  the 
gin  would  render  the  use  of  neighbor^ 
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ing  homes  and  churches  intolerable, 
and  would  injure  and  destroy  the  veg- 
etation and  trees  thereabouts.  It  was 
held,  in  affirming  an  injunction,  that 
a  cotton  gin  was  not  per  se  a  nuisance, 
but  may  become  such  by  reason  of 
noise,  dust,  dirt,  sand,  and  the  like 
caused  thereby.  The  court  said :  'It 
is  true  that  the  authorities  hold  that  a 
cotton  gin  is  not  a  nuisance  per  se,  but 
may  become  so  by  reason  of  the  man- 
ner or  place  of  its  operation.  .  .  . 
But  a  cotton  gin  which  causes  noise, 
vibration,  dust,  and  cotton  lint,  or 
smoke,  so  that  owners  are  deprived 
of  the  comfortable  enjoyment  of  their 
homes,  is  ...  a  nuisance.  •  •  • 
It  may  be  laid  down  broadly,  as  a  gen- 
eral rule,  that  any  act,  omission,  or 
use  of  property  that  results  in  pollut- 
ing the  atmosphere  with  noxious  or  of- 
fensive odors,  gases,  or  vapors,  there- 
by producing  material  discomfort  and 
annoyances  to  those  residing  in  the 
vicinity,  or  injuring  their  health  or 
property,  is  a  nuisance.  Ft.  Worth  v. 
Crawford  (1889)  74  Tex.  404,  15  Am. 
St.  Rep.  840,  12  S.  W.  52.  Wood,  Nui- 
sances, 1883  ed.  §  3.  While  it  is  not 
every  use  to  which  property  is  devot- 
ed, causing  incidental  discomfort  and 
annoyance  to  those  residing  in  the 
vicinity,  that  will  give  rise  to  the  right 
of  injunction  in  order  to  abate  it,  yet 
the  surrounding  circumstances,  the 
location  of  the  alleged  nuisance,  the 
necessity  vel  non  of  the  objectionable 
features  of  the  use,  will  be  considered 
by  the  courts  in  order  to  determine 
the  right  and  propriety  of  granting 
the  relief  prayed.' 


»» 


In  Rogers  v.  John  Week  Lumber  Co. 
(1903)  117  Wis.  5,  93  N.  W.  821,  it 
appeared  that  it  was  proposed  to  erect 
a  planing  mill  in  a  residential  section. 
The  suit  was  instituted  to  enjoin  such 
erection.  A  temporary  injunction  had 
been  denied.  An  answer  had  been  in- 
terposed, and  on  the  trial  the  defend* 
ant  interposed  a  demurrer  ore  tonus. 
The  demurrer  was  sustained  on  the 
ground  that  the  denial  of  the  tem- 
porary injunction  was  an  adjudica- 
tion. In  reversing  the  judgment,  the 
court  held  that  there  was  no  adjudica- 
tion, and  further  held  that,  while  a 
planing  mill  is  not  a  nuisance  per  se, 
it  may  become  so  by  reason  of  dust, 
dirt,  smoke,  and  noise,  saying: 
"Doubtless  the  trial  court  was  right 
in  stating  that  a  planing  mill  is  not  a 
nuisance  per  se,  but  it  is  equally  clear 
that  an  industry  which  is  not  a  nui- 
sance per  se  may  be  shown  to  be  con- 
ducted in  such  a  manner  or  in  such  a 
,  place  as  to  be  in  fact  a  nuisance. 
.  .  .  Does  the  complaint  before  us 
state  facts  showing  that  such  an  in- 
jury is  threatened  to  the  plaintiff? 
We  think  it  does.  It  -states,  in  sub- 
stance, that  the  mill  is  to  be  located  in 
a  residence  portion  of  the  city,  within 
90  feet  of  plaintiff's  dwelling;  that  its 
operation  will  necessarily  create  a 
great  amount  of  steam,  dust,  dirt, 
smoke,  and  noise,  which  will  penetrate 
plaintiff's  house,  making  it  necessary 
to  keep  his  windows  and  doors  closed 
at  all  times,  and  rendering  his  home 
unfit  to  live  in.  We  think  these  allega- 
tions are  sufficient  to  bring  the  case 
within  the  rules  above  cited." 

R.  G.  L. 


WATTS,  WATTS,  &  COMPANY,  Limited, 

v. 

UNIONE  AUSTRIACA  DI  NAVIGAZIONE,  etc. 

United  States  Supreme  Court '^  Novetnber  4,   191S, 

(248  U.  S.  9,  63  L.  ed.  100,  39  Sup.  Ct.  Rep.  1.) 

Appeal  —  entry  of  United  States  into  war  -*-  effect  on  litigation, 

1.  The  changed  conditions  consequent  upon  the  entrance  of  the  United 
States  into  the  European  War  since  the  rendition  below  of  a  decree  which 
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affirmed  the  dismissal  without  prejudice,  upon  grounds  of  expediency, 
of  a  libel  in  personam,  filed  after  the  British  declaration  of  war,  by  a 
British  corporation  against  an  Austro-Hungarian  corporation,  to  recover 
for  coal  supplied  to  the  latter's  steamers  before  the  war,  at  Algiers,  a 
dependency  of  the  French  Republic,  supported  by  an  attachment  of  one 
of  such  vessels,  necessitate  the  setting  aside  of  the  decree  dismissing  the 
libel  and  the  remanding  of  the  cause  for  further  proceedings,  subject  to  the 
condition  that  no  action  be  taken  below  (except  such,  if  any,  as  may  be 
required  to  preserve  the  security  and  the  rights  of  the  parties  in  statu 
quo)  until,  by  the  restoration  of  peace  between  the  United  States  and 
Austria-Hungary,  or  otherwise,  it  may  become  possible  for  the  respondent 
to  present  its  defense  adequately. 

[See  note  on  this  question  beginning  on  page  327.] 


—  rendering     proper     judgment     — 
changed  conditions. 

2.  The  Federal  Supreme  Court,  in 
the  exercise  of  its  appellate  jurisdic- 
tion, has  power  not  only  to  correct 
error  in  the  decree  entered  below,  but 
to  make  such  disposition  of  the  case 
as-  justice  may  at  the  time  require, 
and  in  determining  this  question  the 
court  must  consider  changes  in  fact 
and  in  law  which  have  supervened  . 
since  the  entry  of  such  decree. 

£See  2  R.  C.  L.  263.] 


Evidence  —  judicial  notice  —  inter- 
course between  residents  of  enemy 
states. 

3.  Judicial  notice  will  be  taken  by 
the  Federal  Supreme  Court  that  dur- 
ing the  existing  war  between  the  Unit- 
ed States  and  Austria-Hungary  free 
intercourse  between  residents  of  the 
two  countries  has  been  physically  im- 
possible. 

[See  16  R.  C.  L.  1090,  1122-1126.] 


Petition  for  a  Writ  of  Certiorari  to  the  United  States  Circuit  Court 
of  Appeals,  Second  Circuit,  to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Eastern  District  of  New  York,  dismissing 
without  prejudice  a  libel  in  personam,  filed  after  the  British  declaration 
of  war,  by  petitioner,  to  recover  for  coal  supplied  to  respondent's  steamers 
before  the  war,  at  Algiers,  supported  by  an  attachment  of  one  of  such 
vessels.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  M.  Woolsey,  J.  Parker     a  libel  in  personam  against  the  pur- 


Kirlin,   and   Cletus   Keating   for  pe- 
titioner. 

Messrs.  Charles  S.  Haight  and  Clar- 
ence Bishop  for  respondent. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

On  August  4,  1914,  Great  Britain 
declared  war  against  Germany,  and 
on  August  12, 1914,  against  Austria- 
Hungary.  Prior  to  August  4,  Watts, 
Watte,  &  Company,  Limited,  a  Brit- 
ish corporation,  had  supplied  to 
Unione  Austriaca  di  Navigazione, 
an  Austro-Hungarian  corporation, 
bunker  coal  at  Algiers,  a  depend- 
ency of  the  French  Republic.  Drafte 
on  London  given  therefor  having 
been  protested  for  nonpayment,  the 
seller  brought,  on  August  24,  1914, 


chaser  in  the  district  court  of  the 
United  States  for  the  eastern  dis- 
trict of  New  York.  Jurisdiction 
was  obtained  by  attaching  one  of 
the  steamers  to  which  the  coal  had 
been  furnished.  The  attachment 
was  discharged  by  giving  a  bond 
which  is  now  in  force.  The  respond- 
ent appeared  and  filed  an  answer 
which  admitted  that  the  case  was 
within  the  admiralty  jurisdiction  of 
the  court;  and  it  was  submitted  for 
decision  upon  a  stipulation  as  to 
facte  and  proof  of  foreign  law. 

The  respondent  contended  that 
the  district  court,  as  a  court  of  a 
neutral  nation,  should  not  exercise 
its  jurisdictional  power  between 
alien    belligerents    to  require    the 
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transfer,  by  process  of  judgment 
and  execution,  of  funds  by  one  alien 
belligerent  to  another, — an  act  which 
it  alleged  was  prohibited  alike  by  the 
municipal  law  of  both  belligerents. 
The  libellant  replied  that  perform- 
ance of  the  contract  by  respondent, 
that  is,  the  payment  of  a  debt  due, 
was  legal  by  the  law  of  the  place  of 
performance,  whether  that  place  be 
taken  to  be  Algiers  or  London ;  that 
it  was  immaterial  whether  it  was 
legal  by  the  Austro-Hungarian  law, 
since  Austria-Hungary  was  not  the 
place  of  performance ;  and  that  the 
enforcement  of  legal  rights  here 
would  not  infringe  the  attitude  of 
impartiality  which  underlies  neu- 
trality. The  district  court  held  that 
it  had  jurisdiction  of  the  contro- 
versy, and  that  it  was  within  its 
discretion  to  determine  whether  it 
should  exercise  the  jurisdiction; 
since  both  parties  were  aliens  and 
the  cause  of  action  arose  and  was  to 
be  performed  abroad.  It  then  dis- 
missed the  libel  without  prejudice, 
saying:  "From  the  standpoint  of 
this  neutral  jurisdiction  the  con- 
trolling consideration  is  that  the 
law  of  both  belligerent  countries 
[Great  Britain  and  Austria-Hun- 
gary] forbids  a  payment  by  one 
belligerent  subject  to  his  enemy 
during  the  continuance  of  war. 
This  court,  in  the  exercise  of  juris- 
diction founded  on  comity,  may  not 
ignore  that  state  of  war  and  disre- 
gard the  consequences  resulting 
from  it."    224  Fed.  188,  194. 

The  dismissal  by  the  district  court 
was  entered  on  May  27,  1915.  On 
December  14,  1915,  the  decree  was 
affirmed  by  the  circuit  court  of  ap- 
peals, on  the  ground  that  it  was 
within  the  discretion  of  the  trial 
court  to  determine  whether  to  take 
or  to  decline  jurisdiction  (TheBel- 
genland,  114  U.  S.  355, 29  L.  ed.  152, 
5  Sup.  Ct.  Rep.  860),  and  that  the 
exercise  of  this  discretion  should 
not  be  interfered  with,  since  no 
abuse  was  shown  (143  C.  C.  A.  412, 
229  Fed.  136) .  On  June  12,  1916, 
an  application  for  leave  to  file  a 
petition  for  writ  of  mandamus  to 
compel  the  court  of  appeals  to  re- 


view the  exercise  of  discretion  by 
the  district  court  was  denied  (241 
U.  S.  655,  60  L.  ed.  1224,  36  Sup.  Ct. 
Rep.  726),  and  a  writ  of  certiorari 
was  granted  by  this  court  (241  U. 
S.  677,  60  L.  ed.  1232,  36  Sup.  Gt. 
Rep.  726).  The  certiorari  and  re- 
turn were  filed  July  21,  1916.  On 
December  7,  1917,  the  President  is- 
sued a  proclamation  declaring  that 
a  state  of  war  exists  between  the 
United  States  and  Austria-Hun- 
gary. The  case  was  argued  here  on 
April  17,  1918. 

This  court,  in  the  exercise  of  its 
appellate  jurisdiction,  has  power  not 
only  to  correct  error  in  the  judg- 
ment entered  below, 
but   to   make   such  i^^i^**l:i'iL"**'* 

1.  ...  -      .,        ingr  proper 

disposition      of      the    Jod^ment- 

case  as  justice  may  cSSduton.. 
at  this  time  require. 
Butler  V.  Eaton,  141  U.  S.  240,  35 
L.  ed.  713,  11  Sup.  Ct.  Rep.  985; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Dennis, 
224  U.  S.  503,  506,  56  L.  ed.  860, 
861,  32  Sup.  Ct.  Rep.  542.  And  in 
determining  what  justice  now  re- 
quires, the  court  must  consider  the 
changes  in  fact  and  in  law  which 
have  supervened  since  the  decree 
was  entered  below.  United  States 
V.  Hamburg-Amerikanische  Packet- 
fahrt-Actien  Gesellschaft,  239  U.  S. 
466,  475,  478,  60  L.  ed.  387,  391, 
392,  36  Sup.  Ct.  Rep.  212;  Berry  v. 
Davis,  242  U.  S.  468,  61  L.  ed.  441, 
37  Sup.  Ct.  Rep.  208 ;  Jones  v.  Mon- 
tague, 194  U.  S.  147,  48  L.  ed.  913, 
24  Sup.  Ct.  Rep.  611;  Dinsmore  v. 
Southern  Exp.  Co.  183  U.  S.  115, 
120,  46  L.  ed.  Ill,  113,  22  Sup.  Ct. 
Rep.  45;  Mills  v.  Green,  159  U.  S. 
651,  40  L.  ed.  293,  16  Sup.  Ct.  Rep. 
132 ;  The  Rachel  v.  United  States,  6 
Cranch,  329,  3  L.  ed.  239;  United 
States  V.  The  Peggy,  1  Cranch,  103, 
109, 110,  2  L.  ed.  49-51.  In  the  case 
at  bar  the  rule  is  the  more  insistent, 
because,  in  admiralty,  cases  are 
tried  de  novo  on  appeal.  Yeaton  v. 
United  States,  5  Cranch,  281,  3  L. 
ed.  101 ;  Irvine  v.  The  Hesper,  122 
U.  S.  256,  266,  30  L.  ed.  1175,  1178, 
7  Sup.  Ct.  Rep.  1177 ;  Reid  v.  Fargo, 
241  U.  S.  544,  60  L.  ed.  1156,  36  Sup. 
Ct.  Rep.  712. 
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Since  the  certiorari  was  granted, 
the  relation  of  the  parties  to  the 
court  has  changed  radically.  Then, 
as  earlier,  the  proceeding  was  one 
between  alien  belligerents  in  a 
cotirt  of  a  neutral  nation.  Now,  it 
is  a  suit  by  one  belligerent  in  a 
court  of  a  cobelligerent  against  a 
common  enemy.  A  suit  may  be 
brought  in  our  courts  against  an 
alien  enemy.  McVeigh  v.  United 
States,  11  Wall.  259,  267,  20  L.  ed. 
80,  81.  See  also  Dorsey  v.  Kyle,  30 
Md.  512,  96  Am.  Dec.  617.  If  the 
libel  had  been  filed  under  existing 
circumstances,  security  for  the 
claim  being  obtained  by  attach- 
ment, probably  no  American  court 
would,  in  the  exercise  of  discretion, 
dismiss  it  and  thus  deprive  the  li- 
bellant  not  only  of  its  security,  but 
perhaps  of  all  possibility  of  ever  ob- 
taining satisfaction.  Under  exist- 
ing circumstances  dismissal  of  the 
libel  is  not  consistent  with  the  de- 
mands of  justice. . 

The  respondent,  although  an  alien 
enemy,  is,  of  course,  entitled  to  de- 
fend before  a  judgment  should  be 
entered.  McVeigh  v.  United  States, 
supra.  See  also  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  280,  23  L.  ed. 
914,  916;  Hovey  v.  Elliott,  167  U. 
S.  409,  42  L.  ed.  215, 17  Sup.  Ct.  Rep. 
841.  It  is  now  represented  by 
counsel.  But  intercourse  is  prohib- 
ited by  law  between  subjects  of 
Austria-Hungary  outside  the  United 
States  and  persons  in  the  United 
States.  Trading  with  the  Enemy 
Act  of  October  6,  1917,  §  3  (c)  [40 
Stat,  at  L.  411,  chap.  106,  Comp. 
Stat.  — ,  §  3115ib],  Public— No.  91 
— 65th  Congress.  And  we  take  no- 
tice  of  the  fact   that  free   inter- 


course between  residents  of  the  two 
countries  has  been  _  ,^ 
also  physically   im-  judicial  notice- 
possible.    It  is  true  tVtt^e""* 
that,     more     than  resident,  of 

.-,       '  enemy  states. 

three  years  ago,  a 
stipulation  as  to  the  facts  and  the 
proof  of  foreign  law  was  entered  in- 
to by  the  then  counsel  for  respond- 
ent, who  has  died  since.  But  rea- 
sons may  conceivably  exist  why  that 
stipulation  ought  to  be  discharged 
or  modified,  or  why  it  should  be  sup- 
plemented by  evidence.  We  cannot 
say  that,  for  the  proper  conduct  of 
the  defense,  consultation  between 
client  and  counsel  and  intercourse 
between  their  respective  countries 
may  not  be  essential  even  at  this 
stage.    The  war  precludes  this. 

Under  these    circumstances,  we 
are  of  opinion  that  the  decree  dis- 
missing the  libel  should  be  set  aside 
and    the    case    re- 
manded to  the   DiS-    of*Un?ted  Vtates 

trict  Court  for  fur-  *"*^-7:*5nt"*^* 

..  -,  on  litigation. 

ther  proceedings, 
but  that  no  action  should  be  taken 
there  (except  such,  if  any,  as  may 
be  required  to  preserve  the  secur- 
ity and  the  rights  of  the  parties  in 
statu  quo)  until,  by  reason  of  the 
restoration  of  peace  between  the 
United  States  and  Austria-Hungary, 
or  otherwise,  it  may  become  pos- 
sible for  the  respondent  to  present 
its  defense  adequately.  Compare 
The  Kaiser  Wilhelm  II.  L.R.A. 
1918C,  795,  159  C.  C.  A.  88,  246 
Fed.  786;  Robinson  v.  Continental 
Ins.  Co.  [1915]  1  K.  B.  155,  161, 
162,  [1914]  W.  N.  393,  84  L.  J.  K. 
B.  N.  S.  238,  112  L.  T.  N.  S.  125, 
31  Times  L.  R.  20,  59  Sol.  Jo.  7,  20 
Com.  Cas.  125. 
Revei  sed. 
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ANNOTATION* 
Effect  of  war  on  litigation  pending  at  the  time  of  its  outbreak. 


L  In  courts  of  first  instance: 

a.  Where  plaintiff  is  an  enemy  sub- 

ject resident  in  the  enemy's 
country,  327. 

b.  Where  plaintiff  is  an  enemy  sub- 

ject resident  in  a  neutral  or 
aUied  country,  332, 
c  Where  plaintiff  is  an  enemy  sub- 
ject, but  resides  in  the  state 
of  the  forum,  332. 

d.  Where  an  enemy  subject  is  the 

party  defendant,  *S6Z. 

e.  War  conditions  as  ground  for 

continuance,  333. 
n.  In  appellate  courts,  334. 

J.  In  eourta  of  first  inskmoe. 

a.  Where  plaintiff  is  an  enemy  suhSeot 
resident  in  the  enemy's  country. 

The  general  rule  is  that  an  alien 
enemy,  resident  in  his  own  country, 
may  not  prosecute  an  action  instituted 
before  the  commencement  of  the  war. 
Bell  V.  Chapman  (1818)  10  Johns. 
(N.  Y.)   183;  Rothbarth  v.  Herzfeld 

(1917)  179  App.  Div.  865,  167  N.  Y. 
Supp.  199,  affirmed  without  opinion  in 

(1918)  223  N.  Y.  578,  119  N.  E.  1075; 
Panee  v.  Soler  (1917)  101  Misc.  693, 
167  N.  Y.  Supp.  901;  Nord  Deutsche 
Ins.  Co.  V.  John  L.  Dudley  Jr.  Co. 
(1918)  169  N.  Y.  Supp.  803,  affirmed 
in  (1918)  —  App.  Div.  — ,  169  N.  Y. 
Supp.  1106;  Hungarian  General  Cred- 
it-bank V.  Titus  (1918)  182  App.  Div. 
826,  169  N.  Y.  Supp.  926;  Currie  v. 
The  Josiah  Harthorn  (1862)  Fed.  Cas. 
No.  8,491a;  Speidel  v.  N.  Barstow  Co. 
(1917)  243  Fed.  621;  Le  Bret  v.  Pa- 
pillon  (1804)  4  East,  502, 102  Eng.  Re- 
print, 928,  7  Revised  Rep.  618 ;  Robin- 
son V.  Continental  Ins.  Co.  [1915]  1 
K.  B.  (Eng.)  155,  81  Times  L.  R.  20,  84 
L.  J.  K.  B.  N.  S.  238,  20  Com.  Cas.  125, 
112  L.  T.  N.  S.  126,  [1914]  W.  N.  393, 
59  Sol.  Jo.  7;  Porter  v.  Freudenberg 
[1915]  1  K.  B.  (Eng.)  867,  5  B.  R.  C. 
548,  W.  N.  48,  84  L.  J.  K.  B.  N.  S.  1001, 
112  L.  T.  N.  S.  813,  31  Times  L.  R. 
162,  59  Sol.  Jo.  216,  20  Com.  Cas.  189, 
Ann.  Cas.  1917C,  215;  Canadian  Stew- 
art Co.  V.  Perih    (1915)    Rap.  Jud. 


Quebec  25  B.  R.  158 ;  Luczyzki  v.  Span- 
ish River  Pulp  &  Paper  Mills  Co. 
(1915)  84  Ont.  L.  Rep.  549. 

So,  a  suit  instituted  by  a  corpora- 
tion organized  under  the  laws  of  a 
foreign  country,  and  doing  business 
there,  will  be  stayed,  where,  during  its 
pendency,  war  broke  out  between  such 
country  and  that  of  the  forum.  Hun- 
garian General  Creditbank  v.  Titus 
(1918)  182  App.  Div.  826,  169  N.  Y. 
Supp.  926;  Nord  Deutsche  Ins.  Co.  v. 
John  L.  Dudley  Jr.  Co.  (1918)  169  N. 
Y.  Supp.  303,  affirmed  in  (1918)  — 
App.  Div.  — ,  169  N.  Y.  Supp.  1106. 

One  view  as  to  the  reason  for  such 
disability  is  expressed  in  Sparenburgh 
V.  Bannatyne  (1797)  1  Bos.  &  P.  163, 
126  Eng.  Reprint,  887,  in  which  it  was 
said  by  Eyre,  Ch.  J.:  *'I  take  the  true 
ground  upon  which  the  plea  of  alien 
enemy  has  been  allowed  is  that  a  man 
professing  himself  hostile  to  this 
country,  and  in  a  state  of  war  with  it, 
cannot  be  heard  if  he  sue  for  the  bene- 
fit and  protection  of  our  laws  in  the 
courts  of  this  country.  We  do  not 
al)ow  even  our  own  subjects  to  de- 
mand the  benefit  of  the  law  in  our 
courts,  if  they  refuse  to  submit  to  the 
law  and  the  jurisdiction  of  our  courts. 
Such  is  the  case  of  a,n  outlaw." 

But  the  true  reason  seems  to  be 
that  stated  in  Viola  v.  Mackenzie 
(1915)  Rap.  Jud.  Quebec  24  B.  R.  31, 
24  D.  L.  R.  208,  where  it  is  said 
that  the  restriction  of  a  right  to  sue 
does  not  result  from  the  incapacity  of 
the  foreigner,  but  from  the  fact  that 
the  enemy  country  will  profit  by 
executing  a  judgment  in  his  favor. 

So,  also,  in  1  Bacon,  Abridgment, 
"Aliens,"  D,  it  is  said :  "By  the  policy 
of  the  law  alien  enemies  shall  not  be 
admitted  to  actions  to  recover  effects 
which  may  be  carried  out  of  the  King- 
dom, to  weaken  ourselves  and  enrich 
the  enemy." 

The  modern  tendency  is  toward  a 
relaxation  of  the  severity  of  the  gen- 
eral rule  above  stated,  and  the  stand- 
ing in  court  of  an  enemy  plaintiff  is 
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generally  recognized.  The  courts  will 
permit  him  to  take  such  action  as  may 
be  necessary  to  preserve  his  rights, 
though  he  may  not  enforce  them  where 
the  effect  will  be  to  augment  the 
enemy  resources. 

Effect  of  Hague  ConTention. 

The  common-law  rule  by  which  an 
alien  enemy  is  precluded  from  enforc- 
ing his  right  of  action  during  the 
continuance  of  war  is  not  abrogated 
by  article  23  (h)  of  chapter  1,  §  2, 
of  the  Annex  to  the  Hague  Convention 
of  1907,  by  which  it  is  forbidden  to 
"declare  abolished,  suspended,  or  in- 
admissible the  right  of  the  subjects  of 
the  hostile  party  to  institute  legal  pro- 
ceedings;" but  such  provision  is,  in 
view  of  its  collocation,  to  be  read  as 
forbidding  any  declaration  by  the 
military  commander  of  a  belligerent 
force  in  the  occupation  of  the  enemy's 
country,  which  will  prevent  the  in- 
habitants of  that  territory  from  using 
their  courts  of  law  in  order  to  assert 
or  protect  their  civil  rights.  Porter 
V.  Freudenberg  [1915]  1  K.  B.  (Eng.) 
857,  5  B.  R.  C.  548,  W.  N.  43,  84  L.  J. 
K.  B.  N.  S.  1001,  112  L.  T.  N.  S.  313, 
31  Times  L.  R.  162,  59  Sol.  Jo.  216, 
20  Com.  Cas.  189,  Ann.  Cas.  1917C, 
215. 

Effect  of  tlie  Tradini:  with  the  Enemy 
Act   of    1917. 

The  Trading  with  the  Enemy  Act 
of  1917  does  not  permit  the  prosecu- 
tion by  a  nonresident  alien  enemy,  of 
any  suits  in  the  courts  during  the  war, 
except  in  cases  provided  in  such  act. 
Hungarian  General  Creditbank  v.  Ti- 
tus (1918)  182  App.  Div.  826,  169  N.  Y. 
Supp.  926. 

Subsection  a  of  §  5  of  the  Trading 
with  the  Enemy  Act,  which  provides, 
among  other  things,  that  the  President 
may  grant  licenses,  special  or  general, 
temporary  or  otherwise,  and  for  such 
period  of  time  and  containing  such 
provisions  and  conditions  as  he  shall 
prescribe,  to  any  person  or  class  of 
persons,  to  do  business  as  provided  in 
subsection  a  of  §  4  of  the  act,  and  to 
perform  any  acts  made  unlawful,  with- 
out such  license,  by  sections  of  the  act, 
does  not  authorize  the  granting  of  a 
license  to  prosecute  a  suit.  '  Ibid. 


Where  enemy  subject  it  the  real  party 
in  interest. 

The  disability  of  a  nonresident  alien 
enemy  to  sue  extends  to  suits  in  which 
a  nonresident  enemy  is  the  real  party 
in  interest.  Thus,  an  action  is  not 
maintainable  by  an  agent  on  behalf  of 
his  principal,  where  the  principal  is 
an  alien  enemy  (Brandon  v.  Nesbitt 
(1794)  6  T.  R.  23,  101  Eng.  Reprint, 
415,  3  Revised  Rep.  109,  2  Eng.  Rul. 
Cas.  649),  or  by  a  trustee  for  the  bene- 
fit of  an  alien  enemy  (Crawford  v. 
The  William  Penn  (1815)  Pet.  C.  C. 
106,  Fed'.  Cas.  No.  3,372),  as  the  public 
policy  which  forbids  that  the  property 
sued  for  should  be  carried  out  of  the 
country  to  enrich  the  enemy  would  be 
violated  equally  in  the  one  case  as  in 
the  other.  It  has,  however,  been  held 
that  it  is  no  defense  to  an  action  that 
the  plaintiff  sued  in  trust  for  an  alien 
enemy  (Daubuz  v.  Morshead  (1816)  6 
Taunt.  332,  128  Eng.  Reprint  1062, 
16  Revised  Rep.  623) ;  doubtless  on  the 
theory  that  the  ground  of  the  objec- 
tion goes  rather  to  the  enforcement 
of  the  judgment  than  to  the  mainte- 
nance of  the  suit. 

That  the  plaintiffs  in  an  action,  who, 
since  its  institution,  have  become  alien 
enemies,  had,  long  prior  to  the  war, 
assigned  the  cause  of  action  to  trus- 
tees for  the  benefit  of  certain  cred- 
itors some  of  whom  were  resident  in 
the  state  of  the  forum,,  does  not  pre- 
vent a  suspension  of  the  prosecution 
of  the  action,  where  the  assignment 
expressly  provided  that  the  trustees 
should  have  no  voice  in  its  conduct 
or  settlement,  and  it  appears  that  they 
would  be  required  to  distribute  the 
bulk  of  the  proceeds  of  the  judgment, 
after  paying  the  domestic  creditors,  ^ 
alien  enemies.  Rothbarth  v.  Herz- 
feld  (1917)  179  App.  Div.  865,  167 
N.  Y.  Supp.  199,  affirmed  without  opin- 
ion in  (1918)  223  N.  Y.  678,  119  N.  E. 
1076. 

So,  an  action  for  wrongful  death 
cannot  be  maintained  by  the  adminis- 
trator of  a  decedent,  where  the  per- 
sons for  whose  benefit  the  action  is 
given  are  alien  enemies.  Dangler  v. 
Hollinger  Gold  Mines  (1915)  34  Ont. 
L.   Rep.   78. 

But  in  Weiditschka  v.  Supreme  Tent. 
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K  M.  (1919)  —  Iowa,  — ,  170  N.  W. 
300,  it  was  held  that  an  action  brought 
by  an  administrator  to  enforce  a  bene* 
fit  certificate  issued  to  his  decedent 
will  not  be  postponed  until  the  ter- 
mination of  the  war  because  of  the 
enemy  character  of  the  heirs,  in  as 
much  as  the  administrator  is  under 
the  control  of  the  court,  and  may  be 
directed  by  it  to  retain  the  fund  for 
distribution  after  the  termination  of 
the  war. 

And  in  Krachanake  v.  Acme  Mfg. 
Co.  (1918)  175  N.  C.  435,  L.R,A.1918E, 
801,  95  S.  E.  851,  Ann.  Cas.  1918E, 
340,  it  was  suggested  that  the  reasons 
which  prevent  alien  enemies,  under 
certain  conditions,  from  resorting  to 
our  courts,  do  not  prevail  where  the 
subject  of  the  recovery  will  be  in 
charge  of  a  guardian  appointed  by 
the  court,  and  cannot  be  removed 
from  the  state  without  the  consent  of 
the  court,  so  that  the  danger  of  its 
being  used  to  strengthen  the  hands  of 
the  enemy  is  entirely  removed. 

Wliere  enemy  subjeot  is  only  a  nominal 
party. 

But  the  fact  that  one  of  the  plain- 
tiffs, who  is  merely  a  nominal  party, 
and  who  cannot  control  the  suit  nor 
collect  the  judgment,  is  a  public 
enemy,  is  no  ground  for  dismissing 
the  petition  of  the  beneficial  plaintiff, 
who  is  not  an  enemy.  Hoskins  v.  Gen- 
try (1865)  2  Duv.  (Ky.)  285;  Mer- 
cedes Daimler  Motor  Co.  v.  Maudslay 
Motor  Co.  [1915]  31  Times  L.  R. 
(Eng.)  178,  82  Rep.  Pat.  Cas.  149, 
[1915]  W.  N.  54. 

An  action  will  not  be  dismissed 
where  it  is  shown  that  the  alien  enemy 
is  only  a  nominal  plaintiff,  or  the 
coplaintiff  of  a  nonbelligerent  who  is 
a  substantial  plaintiff,  or  a  denizen  or 
inhabitant  of  the  United  States. 
Stumpf  V.  A.  Schreiber  Brewing  Co. 
(1917)  242  fed.  80  (dictum). 

Wl&ere  enemy  snbject  it  one  of  two  or 
more  plaintiffs. 

Where  it  is  pleaded  in  abatement 
that  one  of  the  plaintiffs  is  an  alien 
enemy,  the  other  plaintiff  may  move  to 
amend  his  writ  by  striking  out  the 
name  of  his  coplaintiff.  Arnold  v. 
Sergeant  (1788)  1  Root  (Conit.)  86. 

But  a  suit  asserting  an  indivisible 


right,  such  as  a  suit  for  the  infringe- 
ment of  a  patent,  brought  by  a  part- 
nership, some  of  the  members  of 
which  are  alien  enemies  resident  in 
the  enemy's  country,  will  not  be  dis- 
missed as  to  the  nonresident  plain- 
tiffs, but  will  be  stayed  during  the 
continuance  of  the  war.  Speidei  v.  N. 
Barstow  Co.  (1917)  248  Fed.  621. 

Actions    for    preservation    of    existing 
rights. 

It  has  been  held  that  an  action  for 
the  preservation  of  the  rights  of  the 
complainants  as  stockholders  in  a  do- 
mestic corporation,  and  also  in  the 
interest  of  the  corporation  for  the  pro- 
tection of  its  rights  against  the  action 
of  the  defendants,  will  not  be  stayed 
upon  the  ground  that  the  complain- 
ants are  alien  enemies,  in  the  absence 
of  anything  to  show  that  the  legiti- 
mate intierests  of  the  United  States 
will  be  thereby  affected.  Posselt  v. 
D'Espard  (1917)  87  N.  J.  Eq.  571,  100 
Atl.  898. 

Mode  of  disposal 'of  pending  suit. 

The  weight  of  authority  is  to  the 
effect  that,  where  an  action  has  been 
commenced  before  the  war,  the  pro- 
ceeding is  only  suspended.    See 

United  States.^ — Elgee  v.  Lovell 
(1865)  Woolw.  102,  Fed.  Cas.  No. 
4,344;  Plettenberg  v.  Kalmon  (1917) 
241  Fed.  605;  Speidei  v.  N.  Barstow 
Co.  (1917)  243  Fed.  621. 

Alabama. — Lautz  v.  Heynigen  Brok- 
erage Co.  (1918)  —  Ala.  ->  80  So.  72 
(obiter) . 

Florida.— Russ  v.  Mitchell  (1865) 
11  Fla.  80. 

Iowa.  —  Weiditschka  v.  Supreme 
Tent,  K.  M.  (1919)  —  Iowa,  — ,  170 
N.  W.  300. 

Massachusetts.  —  Hutchinson  v. 
Brock  (1814)  11  Mass.  119;  Levine  v. 
Taylor  (1815)  12  Mass.  8. 

New  York.— Bell  v.  Chapman  (1813) 
10  Johns.  183;  Rothbarth  v.  Herzfeld 

(1917)  179  App.  Div.  865,  167  N.  Y. 
Supp.  199,  affirmed  without  opinion  in 

(1918)  223  N.  Y.  578,  119  N.  E.  1075; 
Nord  Deutsche  Ins.  Co.  v.  John  L. 
Dudley  Jr.  Co.  (1918)  169  N.  Y.  Supp. 
803,  affirmed  in  (1918)  —  App.  Div.  — , 
169  N.  Y.  Supp.  1106;  Farenholtz  v. 
Meinshausen  (1918)  181  App.  Div. 
474,  168  N.  Y.  Supp.  869;  Hungarian 
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General  Greditbank  v.  Titus  (1918) 
182  App.  Div.  826,  169  N.  Y.  Supp.  926. 

Canada. — ^Luczycki  v.  Spanish  River 
Pulp  &  Paper  Mills  Co.  (1915)  34  Ont. 
L.  Rep.  549;  Korziwiski  v.  Harris 
Constr.  Co.  18  Quebec  Pr.  Rep.  97,  as 
digested  in  Canadian  Annual  Dig. 
1916,  col.  12. 

Unless  the  action  itself  ought  not  to 
be  maintained.  Weiditschka  v.  Su- 
preme Tent,  K.  M.  (Iowa)  supra. 

In  other  cases  it  has  been  held  that, 
where  the  plaintiffs  become  alien  ene- 
mies subsequently  to  the  institution  of 
the  suit,  the  action  should  be  dis- 
missed rather  than  continued  on  the 
docket.  Howes  v.  Chester  (1861)  33 
6a.  89;  Dumenko  v.  Swift  Canadian 
Co.  (1914)  32  Ont.  L.  Rep.  87. 

These  decisions,,  however,  are  not 
generally  regarded  as  sound.  In  Weid- 
itschka V.  Supreme  Tent,  K.  M.  (1919) 
—  Iowa,  — ,  170  N.  W.  300,  it  is  said 
that  the  authority  of  Howes  v.  Chester 
(Ga.)  supra,  is  considerably  impaired, 
since  it  turned  out  that  there  was  no 
alien  enemy  involved — citing  Texas  v. 
White  (1869)  7  Wall.  (U.S.)  700, 19  L. 
ed.  227.  It  is  also  pointed  out  by  Judge 
Speer  in  Plattenburg  v.  Kalmon 
(1917)  241  Fed.  605,  that  the  opinion 
must  be  regarded  as  academic.  And 
Boyd,  C,  in  Luczycki  v.  Spanish  River 
Pulp  &  Paper  Mills  Co.  (1915)  34  Ont 
L.  Rep.  549,  said  that  the  Dumenko 
Case  (Ont.)  supra,  is  founded  on  Le 
Bret  V.  Papillon  (1804)  4  East,  502, 
102  Eng.  Reprint,  923,  7  Revised  Rep. 
618,  and  Brandon  v.  Nesbitt  (1794)  6 
T.  R.  23,  101  Eng.  Reprint,  415,  3  Re- 
vised Rep.  109,  2  Eng.  Rul.  Cas.  649, 
but  that  "in  Brandon  v.  Nesbitt  the 
plaintiff  was  an  alien  enemy  at  the 
outset,  and  so  was  never  rightly  in 
court.  Le  Bret  v.  Papillon  is  in  point, 
for  there  the  action  was  rightly 
brought,  but  its  course  was  intercept- 
ed by  declaration  of  war.  The  de- 
fendant's contention  was  made  by  way 
of  dilatory  plea,  and  the  judgment 
was  that  the  plaintiff  should  be  barred 
from  further  having  and  maintaining 
the  action.  Nothing  is  said  as  to 
cost^,  and  in  form  the  action  was  not 
dismissed.  In  the  Dumenko  Case,  the 
judgment  may  well  be  rested  on  the 
fact  that  the  plaintiff  was  in  default 


in  giving  security  for  coats.  By  tha 
order,  if  security  was  not  given  the 
action  was  to  be  dismissed.  The  plain- 
tiff, the  alien  enemy,  moved  to  obtain 
an  extension  of  time,  which  favor  will 
not  be  granted  to  an  alien  enemy,  and 
the  action  was  well  dismissed  with 
costs." 

The  fact  that  an  action  brought  by 
a  plaintiff  resident  in  the  enemy's 
country  cannot  be  prosecuted  durinfir 
the  period  of  the  war  will  not  excuse 
the  failure,  upon  the  death  of  the 
plaintiff,  promptly  to  substitute  his 
personal  representative.  Farenholtz 
V.  Meinshausen  (1918)  181  App.  Div. 
474,  168  N.  Y.  Supp.  869. 

In  this  case,  however,  the  court  took 
into  consideration  the  difficulty  of  com* 
munication  between  this  country  and 
Germany,  by  allowing  a  period  of  one 
year  for  the  substitution  of  the  per- 
sonal representative  of  the  deceased 
plaintiff. 

It  has  been  held  that  the  fact  that 
since  the  institution  of  the  action  the 
plaintiff  therein  has  become  an  alien 
enemy  may  be  made  the  basis  of  a  ' 
motion  to  dismiss,  and  need  not  be 
set  up  by  a  supplemental  answer  as 
one  of  the  issues  in  the  case.  Roth- 
barth  v.  Herzfeld  (1917)  179  App. 
Div.  865,  167  N.  Y.  Supp.  199,  revers- 
ing (1917)  100  Misc.  470,  166  N.  Y. 
Supp.  744. 

Ught   to    make    claim    agalnrt    bank* 
nipt's  estate* 

The  right  to  recover  a  debt  being 
only  suspended  during,  and  not  extin- 
guished by,  the  war,  an  alien  eneniy 
may  make  a  claim  in  a  bankruptcy 
proceeding,  though  dividends  thereon 
will  be  withheld  until  the  conclusion 
of  peace.  Ex  parte  Boussmaker 
(1806)  13  Ves.  Jr.  71,  38  Eng.  Reprint, 
221,  9  Revised  Rep.  142. 

But  an  alien  enemy  resident  in  the 
enemy's  country  cannot  b^  heard,  dur- 
ing the  war,  to  complain  of  the  rejec- 
tion of  a  claim  filed  by  him  against  a 
bankrupt's  estate.  Re  Wilson  (1915) 
84  L.  J.  K.  B.  N.  S.  (Eng.)  1893,  [1915] 
Hansen,  Bankr.  R.  189. 

Wketker  plaintifP's  dUakUity  may  be 
waived. 

Although  there  is  some  conflict  of 
opinion,  the  better  view  appears  to  be 
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that  the  disability  to  sue,  arising  from 
the  fact  that  the  plaintiff  is  an  alien 
enemy,  may  not  be  waived,  the  objec- 
tion not  being  a  matter  of  privilege 
in  the  defendant,  but  being  based 
upon  considerations  of  public  policy, 
of  which  the  court  should  be  held 
bound  to  take  notice. 

Thus,  in  Jansen  v.  Driefontein  Con- 
sol.  Mines  [1902]  A.  C.  (Eng.)  484, 
5  B.  R.  C.  810,  71  L.  J.  K.  B.  N.  S. 
a57,  87  L.  T.t^.  S.  372,  18  Times  L.  R. 
796,  7  Com.  Cas.  268,  Lord  Davey  ob- 
served that  he  had  some  doubt  wheth- 
er the  objection  of  alien  enemy  might 
be  waived,  it  being  one  based  on  con- 
siderations of  public  policy,  of  which 
the  court  should  be  held  bound  to  take 
notice.  This  dictum  is  cited  with  ap- 
proval in  Bassi  v.  Sullivan  (1914)  32 
Ont*  L.  Rep.  14;  and  a  similar  doubt 
was  expressed  in  Robinson  v.  Conti- 
nental Ins.  Co.  [1915]  1  K.  B.  (Eng.) 
165,  31  Times  L.  R.  20,  84  L.  J.  K.  B. 
N.  S.  238,  20  Com.  Cas.  125,  112  L.  T. 
N.  S.  125,  [1914]  W.  N.  893,  59  Sol. 
Jo.  7. 

And  in  Dorsey  v.  Kyle  (1869)  80 
Md.  512,  96  Am.  Dec.  617,  it  is  said 
that  the  plea  of  alien  enemy  is  not  a 
matter  of  privilege,  but  a  disability 
that  suspends  the  right  to  maintain 
an  action  in  the  courts  of  the  country 
to  which  the  party  is  an  enemy. 

So>  also,  it  has  been  held  that  where, 
during  the  pendency  of  an  action,  the 
plaintiff  becomes  an  alien  enemy,  the 
court  has  no  legal  power  to  render 
judgment  (Brooke  v.  Filer  (1871).  35 
Ind.  402) ;  and  that  a  decree  rendered 
in  a  cause  instituted  before  the  com- 
mencement of  war,  the  parties  to 
which  resided  on  opposite  sides  of  the 
military  line,  and  were  consequently 
enemies  to  each  other,  is  without  legal 
validity.  Stephens  v.  Brown  (1884) 
24  W.  Va,  234. 

But  the  error,  if  any,  in  permitting 
an  action  brought  by  an  alien  enemy 
to  proceed  to  judgment,  becomes  im- 
material where  peace  has  been  con- 
cluded. Bishop  V.  Jones  (1866)  28 
Tex.  294. 

The  view  that  the  disability  to  sue, 
arising  from  the  fact  that  the  plain- 
tiff is  an  alien  enemy,  may  be  waived, 
is    supported    by    McNair    v.    Toler 


(1875)  21  Minn.  175,  where  the  action 
was  instituted  before  the  war,  and  in 
which  it  was  held  that  the  objection 
that  the  plaintiff  was  technically  an 
alien  enemy,  like  all  other  objections 
to  his  capacity  to  sue,  was  waived  by 
the  omission  to  plead  it  in  abatement. 

And  in  Bama  v.  Gleason  Coal  &. 
Cpke  Ck).  (1919)  —  W.  Va.  — ,  98  S.  E. 
158,  the  statement  is  made  in  the 
syllabus  by  the  court  that  "the  fact 
that  plaintiff  is  an  alien  enemy  is  de- 
fensive, and  ordinarily  unavailing 
without  timely  plea;"  but  the  point 
cannot  be  regarded  as  having  been 
necessarily  decided,  inasmuch  as  the 
plaintiff  was  a  resident  alien. 

In  Heiler  v.  Goodman's  Moto»  Exp. 
Van  &  Storage  Co,  (N.  J.)  post,  386^ 
it  was  held  that  the  defense  of  alien 
enemy,  in  order  to  be  considered  in  an 
action  at  law,  should  be  made  a  part 
of  the  record,  and  stated  with  accu- 
racy by  an  appropriate  pleading  or 
motion;  and  that  it  is  not  favored  by 
intendment. 

And  see  also  Burnside  v.  Matthews 
(1878)  54  N.  Y.  78,  where  it  was  said 
that  as  the  defense  was  merely  tech- 
nical and  dilatory,  growing  out  of  a 
supposed  temporary  disability,  it 
must,  to  be  effectual,  be  pleaded  spe- 
cially and  with  certainty,  to  a  particu- 
lar intent. 

It  should,  perhaps,  be  pointed  out 
that  these  decisions,  while  permitting 
the  recovery  of  judgment  in  the  ab- 
sence of  objection  duly  taken,  are  in 
no  wise  inconsistent  with  the  view 
that  the  court  may,  of  its  own  motion, 
refuse  process  for  its  enforcement 
during  the  war. 

Effect  of  restoration  ot  peace. 

A  plea  of  alien  enemy  is  defeated 
by  the  conclusion  of  a  treaty  of  peace 
(Johnson  v.  Harrison  (1815)  Litt.  Sel. 
Cas.  (Ky.)  226) ;  and  a  suit,  not  being 
abated  during  the  war,  cannot  be 
abated  after  the  conclusion  of  peace 
(Hamersley  v.  Lambert  (1817)  2 
Johns.  Ch.  (N.  Y.)  508). 

Interventioit  by  alien  enemy  property 
onstodian. 

An  alien  enemy  custodian  appoint- 
ed by  the  President  under  the  Trading 
with  the  Enemy  Act  may  intervene, 
and  take  over  and  continue  the  prose- 
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cution  of  an  action  instituted  by  one 
who  has  become  an  alien  enemy. 
Rothbarth  v.  Herzfeld  (1917)  179  App. 
Div.  865,  167  N.  Y.  Supp.  199. 

Ah  action  instituted  by  a  corpora- 
tion of  enemy  nationality,  before  the 
outbreak  of  war,  will  be  stayed  upon 
motion,  notwithstanding  a  delay  may 
greatly  impair  the  remedy;  but  the 
alien  enemy  custodian  may,  if  he  sees 
fit  to  do  so,  intervene,  and  take  over 
and  continue  the  prosecution  of  the 
action.  Nord  Deutsche  Ins.  Co.  v. 
John  L.  Dudley  Jr.  Co.  (1918)  169 
N.  Y.  Supp.  303,  affirmed  in  (1918)  — 
App.  Div.  — ,  169  N.  Y.  Supp.  1106. 

Risht  to  enforce  Judgement. 

The  court  will  refuse  to  dissolve  an 
injunction  against  the  enforcement  of 
a  judgment  where,  since  the  injunction 
was  obtained,  the  judgment  creditors 
have  become  alien  enemies.  Taylor  v. 
Morgan  (1812)  2  Mart.  (La.)  263. 

Where  the  plaintiff  has  obtained  a 
decision  in  his  favor  before  the  out- 
break of  a  war  which  rendered  him 
an  alien  enemy,  the  court  will  not 
sign  or  enter  a  decree,  but  will  sus- 
pend proceedings  until  the  restora- 
tion of  peace.  Stumpf  v.  A.  Schrelber 
Brewing  Co.   (1917)   242  Fed.  80. 

Where  the  plaintiff  in  a  suit  be- 
comes an  alien  enemy  after  judgment, 
the  court  will  not,  on  motion,  stay  or 
set  aside  the  execution,  but  the  de- 
fendant may  avail  himself  of  his  rem- 
edy at  law.  Vanbrynen  v.  Wilson 
(1808)  9  East,  321,  103  Eng.  Reprint, 
596;  Buckley  v.  Lyttle  (1813)  10 
Johns.  (N.  Y.)  117. 

h.  Where  plaintiff  i8  an  enemy  subject 
resident  in  a  neutral  or  allied  countt^. 

As  to  whether  an  enemy  subject  re- 
siding in  an  allied  or  neutral  country 
is  debarred  from  prosecuting  an  ac- 
tion during  the  continuance  of  the 
war,  there  is  a  difference  of  opinion. 

In  Re  Sutherland  (1915)  31  Times 
L.  R.  (Eng.)  248,  it  is  held  that  an 
action  can  be  maintained  by  a  person 
of  enemy  nationality,  who  is  neither 
residing  nor  carrying  on  business  in 
an  enemy  country,  but  resides  in 
either  an  allied  or  neutral  country, 
and  carries  on  business  through  his 
partners  in  that  allied  country. 


But  in  Russel  v.  Skip  with  (1814)  6 
Binn.  (Pa.)  241,  the  opinion  is  ex- 
pressed that  the  residence  of  an  alien 
enemy  subject  in  a  neutral  country 
cannot  form  an  exception  to  the  rea- 
son or  policy  of  the  general  principle, 
''because,  if  he  can  withdraw  the  mon- 
ey into  a  neutral  country,  he  may 
readily  transfer  it  from  thence  into 
his  own  country." 

The  opinion  was  expressed  in  a  Ca- 
nadian case,  Newman  t.  Br.adshaw 
(1916)  22  B.  C.  420,  28  D.  L.  R.  769, 
33  West.  L.  R.  945,  that  a  German 
subject,  resident  in  a  neutral  country, 
but  not  naturalized  there,  was  de- 
barred during  the  war  from  seeking 
redress  in  a  Canadian  court;  but  defi- 
nite disposition  of  the  motion  to  set 
aside  the  writ  was  deferred  until  the 
trial. 

o.  Where  plaintiff  is  an  enemy  subject, 
but  resides  in  the  state  of  the  forum,. 

The  outbreak  of  war  does  not  affect 
the  right  of  an  enemy  subject,  resident 
in  the  jurisdiction,  to  continue  to 
prosecute  an  action.  See  annotation 
appended  to  Heiler  v.  Goodman's  Mo- 
tor Exp.  Van  &  Storage  Co.  post,  341. 

As  to  the  effect  of  internment  as  a 
civilian  prisoner  of  war  upon  the  right 
to  prosecute  a  pending  suit,  see  the 
annotation  above  referred  to. 

d.  Where  an  enemy  subject  is  the  party 

defendants 

The  reason  of  policy  which  sus- 
pends the  right  of  action  of  an  alien 
enemy  during  the  war  does  not  apply 
where  the  suit  is  not  by  one  of  the 
enemy  to  collect  his  resources,  but  by 
a  ci'ulzen,  to  put  himself  in  funds; 
hence,  an  action  by  a  resident  in  the 
state  of  the  forum,  pending  at  the 
outbreak  of  the  war  or  begun  since  the 
outbreak  of  war,  may  be  prosecuted 
during  its  continuance,  provided,  of 
course,  the  defendant  can  be  reached 
by  process. 

United  States. — Masterson  v.  How- 
ard (1873)  18  Wall.  99,  21  L.  ed.  764; 
Cocks  V.  Izard  (1871)  Fed.  Cas.  No. 
2,934. 

Florida.— Russ  v.  Mitchell  (1865) 
11  Fla.  80. 

Illinois.— Seymour  v.  Bailey  (1872) 
66  111.  288. 
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Kentucky.— Buford  v.  Speed  (1875) 
11  Bush,  338. 
Maryland.— Dorsey  v.  Kyle    (1869) 

30  Md.  512,  96  Am.  Dec.  617;  Dorsey 
V.  Thompson   (1872)  37  Md.  25. 

Minnesota.— McNair  v.  Toler  (1875) 
21  Minn.  175. 

Missouri. — De  Jarnette  v.  De  Giver- 
ville   (1874)   56  Mo.  440. 

New  Jersey. — ^Compagnie  Univer- 
selle  de  Telegraphie  et  de  Telephonie 
Sans  Fil  v.  United  States  Service  Corp. 
(1915)  84  N.  J.  Eq.  604,  95  Atl.  187. 

New  York. — Griswold  v.  Wadding- 
ton  (1818)  15  Johns.  57. 

Tennessee.  —  Rodgers  v.  Dibrell 
(1880)    6  Lea,  69. 

England. — Porter  v.  Freudenberg 
[1915]  1  K.  B.  857,  5  B.  R.  C.  548, 
W.  N.  43,  84  L.  J.  K.  B.  N.  S.  1001, 
112  L.  T.  N.  S.  313,  31  Times  L.  R. 
162,  59  Sol.  Jo.  216,  20  Com.  Cas.  189, 
Ann.  Cas.  1917C,  215;  Robinson  v. 
Continental  Ins.  Co.  [1915]  1  K.  B.  1S5, 

31  Times  L.  R.  20,  84  L.  J.  K.  B.  N.  S. 
238,  20  Com.  Cas.  125,  112  L.  T.  N.  S. 
125,  [1914]  W.  N.  393,  59  Sol.  Jo.  7. 

But  though  a  nonresident  alien 
enemy  may  be  made  a  party  def  endant, 
he  may  not,  of  course,  prosecute  a 
counterclaim.  Robinson  v.  Continen- 
tal Ins.  Co.  (Eng.)  supra. 

The  liability  of  an  alien  enemy  to 
be  sued  carries  with  it  the  right  to 
use  all  the  means  and  appliances  of 
defense.  Seymour  v.  Bailey  (1872)  66 
IlL  288;  and  see  also  Compagnie  Uni- 
verselle  de  Telegraphie  et  de  Tele- 
phonie Sans  Fil  v.  United  States  Serv- 
ice Corp.  (1915)  84  N.  J.  Eq.  604,  95 
Atl.  187.  ' 

He  is  entitled  to  appear  by  attorney, 
and  be  heard  in  his  defense.  "It 
would  be  revolting  to  the  rules  of  jus- 
tice which  govern  a  court  to  drag 
therein  a  party,  and  then  say  to  him, 
Although  you  are  properly  before  the 
court,  you  are  an  alien  enemy,  and 
shall  not  be  heard,  yet  judgment  shall 
be  rendered  against  you."  Russ  y. 
Mitchell  (1864)  11  Fla.  80. 

He  may  appear  by  attorney  to  de- 
fend proceedings  for  the  confiscation 
of  his  property,  and  may  sue  out  a  writ 
of  error.  McVeigh  v.  United  States 
(1871)  11  Wall.  (U.  S.)  259,  20  L.  ed. 
80. 


There  is  no  rule  of  the  common  law 
which  prevents  a  nonresident  alien 
enemy  appearing  and  conducting  his 
defense.  Robinson  v.  Continental  Ins. 
Co,  [1915]  1  K.  B.  (Eng.)  155,  [1914] 
W.  N.  93,  84  L.  J.  K.  B.  N.  S.  238,  112 
L.  T.  N.  S.  125,  31  Times  L.  R.  20,  59 
Sol.  Jo.  7,  20  Com.  Cas.  125. 

He  may  have  a  discovery  for  the 
purpose  of  conducting  his  defense, 
just  as  he  will  be  allowed  process  to 
compel  the  attendance  of  his  wit- 
nesses. Albretcht  V.  Sussmann  (1813) 
2  Ves.  &  B.  323,  35  Eng.  Reprint,  342, 
13  Revised  Rep.  110. 

If  hampered  in  the  preparation  of 
his  case,  in  his  witnesses,  or  in  other 
ways,  it  may,  however,  be  proper  to 
grant  a  postponement.  See  remarks 
in  Robinson  v.  Continental  Ins.  Co^ 
(Eng.)    supra. 

But  it  seems  that  in  the  event  of  the 
defendant's  succeeding,  in  the  action, 
no  order  which  will  entitle  him  to 
pa3rment  of  costs  during  the  war  ought 
to  be  made,  and  his  right  to  issue- 
execution  should  be  suspended  until 
the  cessation  of  the  state  of  hostili^ 
ties.  Robinson  v.  Continental  Ins.  Co* 
(Eng.)  supra.  ^ 

c.  War  conditions  tis  ground'  for'  con* 

tinuance. 

Upon  refusing  to  dismiss  a  libel  in 
admiralty  for  repairs  to  a  vessel  be^ 
longing  to  a  citizen  of  another  coun^ 
try,  the  court  should  hold  the  case, 
to  give  the  owner  of  the  vessel  an  op- 
portunity to  present  hi^  proof,  al- 
though a  state  of  war  exists  betweeil 
his  nation  and  that  where  the  court 
is  sitting.  The  Kaiser  Wilhelm  11? 
(1917)  L.R.A.1918C,  795,  159  C.  C.  A^. 
88,  246  Fed.  786. 

And  in  City  Nat.  Bank  v.  Bresdnef 
Bank  (1919)  255  Fed.  225,  the  court 
held  that  it  would  not  undertake  t6 
decide  a  question  involving  the  rights 
of  alien  enemies  resident  in  .the  ene- 
my's country,  but  would  contijiuethe 
cause  until  peace  should  be  deelarec^ 
in  order  to  give  them  an  oppoirtunit^ 
to  come  in  and  propound  their,  claims^ 
and  offer  their  testimony  in  support 
thereof. 

In  Ax  V.  Meyer  (1917)  m  App.  Div. 
615,  166  N.  Y.  Supp.  934,  it  w;as  held 
that,   by   reason   of  the  interference 
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with  the  means  of  intercommunica- 
tion between  this  country  and  Holland, 
arising  out  of  the  war,  a  stay  of  pro- 
ceedings pending  the  execution  and 
return  of  a  commission  to  take  testi- 
mony in  Holland  would  not  be  vacated 
because  of  the  failure  of  the  plaintiff 
to  take  steps  to  procure  the  issuance 
of  the  commission  and  the  settlement 
of  the  interrogatories,  on  account  of 
his  inability  to  obtain  from  his  as- 
signor in  Holland  the  specific  infor- 
mation to  enable  him  to  prepare  prop- 
er interrogatories,  unless  the  defend- 
ant would  stipulate  to  concede  the 
matter  upon  which  the  taking  of  such 
testimony  was  necessary. 

In  Kent  v.  Fraser  (1918)  181  App. 
Div.  813,  168  N.  Y.  Supp.  1036,  it  was 
held  that  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  court, 
in  denying  the  defendant's  motion  for 
an  indefinite  postponement  of  trial  on 
the  ground  of  the  absence  in  Germany 
of  a  material  witness,  who  was  al- 
leged by  the  affidavits  of  the  moving 
party,  upon  information  and  belief,  to 
be  in  the  service  of  the  German  gov- 
ernment and  in  its  army,  where  it  did 
not  appear  where  the  witness  was,  or 
whether  he  was  still  alive. 

The  trial  court  cannot  be  said  to 
have  abused  its  discretionary  power  in 
refusing  a  continuance  in  an  action 
brought  by  one  who  was  subsequently 
interned  as  a  dangerous  alien,  where 
plaintiff  had  been  present  at  a  former 
trial  of  the  cause,  upon  which  it  ap- 
peared that  the  contract,  for  breach  of 
which  he  was  suing,  had  been  nego- 
tiated by  his  agent,  and  it  did  not  ap- 
pear that  plaintiff  knew  much  of  the 
facts  upon  which  he  relied,  and  his 
testimony  had  been  preserved,  and 
was  accessible.  Lutz  v.  Van  He3mi- 
gen  Brokerage  Co.  (1918)  —  Ala.  — , 
80  So.  72. 

//•  In  appellate  courts. 

The  entrance  of  the  United  States 
into  the  war  against  Germany  and 
Austria,  with  the  resultant  reversal  by 
the  Supreme  Court,  as  chronicled  in 
the  reported  case  (Watts,  W.  &  Co.  v. 
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ante,  823),  of  the  action  of  the  court 
below  in  dismissing  the  libel,  on  the 
ground  that  the  courts  of  a  neutral 


nation  should,  in  the  exercise  of  ju- 
risdiction founded  on  comity,  decline 
to  entertain  an  action  brought  for  the 
purpose  of  compelling  a  payment  by 
one  belligerent  subject  to  an  enemy 
subject  during  the  continuance  of  the 
war,  where  such  a  payment  is  forbid- 
den by  the  laws  of  both  belligerents, 
prevented  the  decision  of  a  question 
which  is  stated  by  the  court  of  fi'-st 
instance  to  have  been  presented  for 
judicial  determination  apparently  for 
the  first  time. 

A  similar  situation  was  presented  in 
The  Kaiser  Wilhelm  II.  (1917)  L.R  A. 
1918C,  795,  159  C.  C.  A.  88,  246  Fed. 
786,  in  which  a  libel  had  been  filed  by 
a  British  corporation  against  a  steam- 
ship owned  by  a  German  corporation, 
which  contended  that  the  Federal 
court  should  not  exercise  its  jurisdic- 
tion, because  the  countries  of  both  liti- 
gants were  at  war  with  each  other, 
and  that  prior  to  the  filing  of  the  libel 
the  government  of  Germany  had  is- 
sued a  moratorium,  whereby  payment 
of  all  indebtedness  by  German  to 
British  subjects  was  forbidden  during 
the  war.  It  was  therefore  contended 
that  the  present  enforcement  of  this 
claim  would  compel  such  German  sub- 
ject to  violate  the  law  of  its  country, 
and  thereby  subject  itself  to  pains  and. 
penalties.  On  the  hearing,  the  court, 
in  an  opinion  reported  at  (1916)  280 
Fed.  717,  sustained  the  contention  of 
the  German  company,  and  dismissed 
the  libel.  Pending  an  appeal  from  its 
decree  the  whole  situation  was 
changed  by  the  existence  of  war  be- 
tween the  United  States  and  Germany, 
and  the  taking  of  the  libeled  ship  by 
the  United  States  government;  and  it 
was  accordingly  held  that  the  libel 
should  be  reinstated,  and  the  case 
held,  to  give  the  owner  of  the  vessel 
an  opportunity  to  present  his  proof. 

From  the  failure  of  the  United 
States  Supreme  Court,  in  the  case  of 
Owens  V.  Hanney  (1813)  9  Cranch 
(U.  S.)  180,  3  L.  ed.  697,  to  accede  to 
the  contention  of  counsel  that  the 
court  ought  not  to  affirm  the  judgment, 
it  would  seem  that,  if  war  breaks  out 
during  the  pendency  of  a  writ  of  er- 
ror, the  plaintiff  in  error  cannot  take 
advantage  of  the  fact  that  the  original 
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plaintiff  is  an  •  alien  enemy,  but  the 
judgment  may  be  ai&rmed. 

The  rights  of  an  appellee  are  not 
affected  by  a  change  of  his  status, 
from  that  of  alien  friend  to  that  of 
alien  enemy,  since  the  appeal  was  per- 
fected. .Superior  &  P.  Copper  Co.  v. 
Davidovitch  (1918)  19  Ariz.  402,  171 
Pac.  127,  16  N.  C.  C.  A.  801. 

A  writ  of  error  to  review  a  judg- 
ment ill  favor  of  an  alien  residing  in 
his  own  country,  who  became  an  alien 
enemy  before  disposition  thereof,  need 
not  be  held  in  abeyance;  but  the 
judgment,  being  upheld,  should  be 
modified  so  as  to  direct  payment  to 
the  clerk  of  the  court,  and  by  him  to 
be  transferred  to  the  alien  property 
custodian;  without  prejudice,  how- 
ever, to  the  right  of  any  person  not 
an  alien  enemy,  to  establish  an  interest 
therein.  Birge-Porbes  Co.  v.  Heye 
(1918)  160  C.  C.  A.  686,  248  Fed.  636, 
writ  of  certiorari  granted  in  (1918) 
246  U.  S.  676,  62  L.  ed.  933,  88  Sup. 
Ct.  Rep.  426. 

Where  an  appellant  becomes,  by  the 
outbreak  of  war,  an  alien  enemy  dur- 
ing the  pendency  of  an  appeal,  the 
appeal  will  not  necessarily  be  dis- 
missed, but  may  be  held  in  abeyance. 
Ozbolt  V.  Lumbermen's  Indemnity 
Exch.  (1918)  —  Tex.  Civ.  App.  — ,  204 
S.  W.  262. 

In  Taylor  v.  Albion  Lumber  Co. 
(1917)  176  CaL  347,  L.R.A.1918D,  186, 
168  Pac.  348,  it  was  held  that  an  alien 
enemy  may  prosecute  an  appeal  from 
an  adverse  judgment  rendered  before 
the  war,  where  a  dismissal  of  the 
appeal  would  be,  in  effect,  an  affirm- 
ance of  the  judgment  perpetually  bar- 
ring his  claim. 

But  an  English  case  holds  that  an 
alien  enemy,  who  is  plaintiff  in  an  ac- 
tion commenced  before  the  outbreak 
of  war,  has  no  right  of  appeal,'  such 
right  being  suspended  until  the  con- 
clusion of  peace.    Porter  v.  Freuden- 


berg  [1916]  1  E.  B.  (Eng.)  867,  6  B. 
R.  C.  648,  W.  N.  43,  84  L.  J.  K.  B. 
N.  S.  1001,  112  L.  T.  N.  S.  313,  31 
Times  L.  R.  162,  69  Sol.  Jo.  216,  20 
Com.  Cas.  189,  Ann.  Cas.  i917C,  216. 

And  see  also,  to  the  same  effect, 
Canadian  Stewart  Co.  v.  Perih 
(1916)  Rap.  Jud.  Quebec  26  B.  R. 
168,  in  which  it  was  held  that  an  ap- 
pellee, who  is  a  nonresident  alien 
enemy,  is  not  to  be  regarded  as  having 
the  status  in  the  appellate  court  of  a 
defendant  resisting  the  demand  the 
appellant  makes  to  have  the  jodgmelit 
reversed. 

An  English  case  likewise  holds 
that  where  two  coplaintiffs  have  given 
notice  of  appeal  before  the  outbreak 
of  war,  and  one  of  them  has,  on  the 
outbreak  of  war,  become  an  alien 
enemy,  the  appeal  must  be  suspended 
during  the  war.  Actien-Gesellschaft 
Fdr  Anilin  Fabrikation  v.  Levinstein 
(1916)  81  Times  L.  R.  (Eng.)  226,  32 
Rep.  Pat.  Cas;  140,  112  L.  T.  N.  S.  963, 
[1916]  W.  N.  86,  84  L.  J.  Ch.  N.  S.  842. 

Where  an  alien  enen^y  is  a  party 
defendant  he  may  appeal  against  any 
decision,  final  or  interlocutory,  that 
may  be  given  against  him.  Porter  v. 
Freudenberg  (Eng.)  supra;  McVeigh 
V.  United  States  (1870)  11  Wall.  (U. 
S.)  259,  20  L.  ed.  80. 

An  appeal  will  not  be  dismissed  be- 
cause the  defendants,  or  parties  in  the 
attitude  of  defendants,  taking  the  ap- 
peal, are  nonresident  alien  enemie<^. 
Re  Thiede  (1918)  —  Neb.  — ,  169 
N.  W.  435. 

An  alien  enemy  who  is  respondent 
to  a  petition  for  revocation  of  a  pat- 
ent, and  against  whom  the  operation 
of  a  decree  revoking  the  patent  is 
suspended  by  an  appeal,  cannot  claim 
that  the  hearing  of  the  appeal  must 
be  suspended  during  the  war.  Porter 
V.  Freudenbierg  (Eng.)  supra. 

E.  S.  O. 
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WILLIAM  J.  HEILER,  Appt., 

V. 

GOODMAN'S  MOTOR  EXPRESS  VAN  &  STORAGE  COMPANY. 

New  Jersey  Court  of  Brrors  and  Appeals -^  November  18 f   1918, 


(—  N.  J. 


105  Atl.  283.) 


Alien  —  rifi:ht  of  enemy  to  prosecute  suit. 

1.  Plaintiff,  a  citizen  of  Germany  residing  in  this  state  and  earning  his 
living  here,  sued  for  damages  sustained  by  reason  of  a  collision  between 
his  motorcycle  and  an  automobile  van.  At  the  trial  it  appeared  that  he 
was  bom  in  Germany,  had  never  been  naturalized  in  this  country,  and 
was  living  and  working  in  this  state  as  aforesaid.  Held,  that  it  was  im- 
proper to  nonsuit  him  on  the  ground  that  he  was  an  alien  enemy,  first, 
because  the  defense  had  not  been  pleaded  or  otherwise  entered  upon  the 
record ;  secondly,  because  the  alien  enemy  rule  is  not  applicable  to  a  citizen 
of  an  enemy  country  peaceably  residing  and  doing  business  here  with  the 
implied  license  and  permission  of  our  government;  there  being  nothing 
to  show  that  he  was  within  any  of  the  classes  denounced  by  the  Trading 
with  the  Enemy  Act  or  any  presidential  proclamation. 

[See  note  an  this  question  beginning  an  page  841.] 


Trial  —  leave  to  withdraw  juror. 

2.  Leave  to  withdraw  a  juror  is  a 
favor,  not  a  right,  and  rests  within 
the  sound  discretion  of  the  trial  court. 

Alien  —  action  •—  defense. 

3.  The  defense  of  alien  enemy,  in 
order  to  be  considered  in  an  action  at 
law,  should  be  made  a  part  of  the 
record,  and  stated  with  accuracy  by 
an  appropriate  pleading,  or  motion 
under  our  present  practice.  It  is  not 
favored  by  intendment. 

Headnotes  1-3  by  Parker,  J. 


—  right  to  maintain  action. 

4.  No  action  can  be  maintained 
either  by  or  in  favor  of  an  alien  enemy. 

—  who  is. 

5.  A  subject  of  a  sovereign  with 
which  this  country  is  at  war,  who  re- 
sides and  conducts  business  here,  is 
not  an  alien  enemy  within  the  rule 
that  such  persons  cannot  maintain  ac- 
tions in  the  courts  of  this  country. 


Appeal  by  plaintiff  from  a  judgment  of  nonsuit  by  the  Supreme  Court 
of  an  action  brought  to  recover  damages  for  personal  injuries  alleged  to 
have  been,  caused  by  the  negligent  operation  of  defendant's  automobile 
van.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  Winans  for  appellant.  by  a  servant  or  servants  of  the  de- 

Mr.  Randolph  Perkins  for  appellee,     fendant.     At  the  trial  the  plaintiff 


Parker,  J.,  delivered  the  opinion 
of  the  court : 

The  suit  was  to  recover  damages 
for  personal  injuries  claimed  to 
have  been  sustained  by  the  plain- 
tiff below,  by  reason  of  a  collision 
between  a  motorcycle  on  which 
plaintiff  was  riding  and  an  automo- 
bile van  belonging  to  and  operated 


was  nonsuited  on  the  sole  ground 
that  he  was  an  alien  enemy  of  the 
United  States,  and  was  therefore 
barred  from  maintaining  an  action. 
This  is  urged  as  error,  and  also 
that  the  court  refused  the  applica- 
tion of  the  plaintiff,  when  the 
question  of  nonsuit  was  under  con- 
sideration and  argument,  to  with- 
draw a  juror  and  award  a  mistrial. 
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The  alienage  of  the  plaintiff  was 
not  made  to  appear  until  the  latter 
part  of  his  cross-examination,  and 
it  is  worth  while  to  quote,  at  this 
point,  the  exact  testimony  in  that 
regard : 

Q.  You  say — ^where  were  you 
bom,  Mr  Heiler? 

A.  What's  that? 

Q.  Where  were  you  bom? 

A.  Germany. 

Q.  When? 

A.  August  16,  1895. 

Q.  Are  you  a  naturalized  Ameri- 
can citizen? 

A.  No,  sir. 

Q.  So  you  were  bom  in  Germany? 

A.  Yes,  sir. 

Q.  You  are  not  an  American  citi- 
zen? 

A.  No,  sir. 

This  seems  to  be  everything  in 
the  testimony  upon  the  point.  The 
alienage  and  enmity  of  plaintiff 
were  not  in  any  manner  set  up  in 
the  pleadings,  nor  was  any  applica- 
tion made  at  the  trial  to  amend  the 
answer  or  place  this  defense  upon 
the  record  by  a  special  motion  as 
provided  by  the  Practice  Act  of 
1912  (Act  March  28,  1912  [Pamph. 
Laws,  377]).  The  motion  was 
made  as  a  motion  to  nonsuit,  purely 
incidental  to  the  progress  of  the 
trial  upon  a  complete  record. 

The  alleged  error  of  the  court  in 
refusing  to  withdraw  a  juror  may 
be  dismissed  in  a  few  words,  and, 
indeed,  is  in  no  way  essential  to  the 
determination  of  the  main  question 
now  involved,  although  it  is  worth 
while  to  advert  to  it  as  a  matter  of 
practice.  The  general  rule,  as  laid 
down  recently  by  this  court,  is  that 
the  refusal  to  withdraw  a  juror  and 
thereby  produce  a  mistrial  is  a  mat- 
ter that  rests  in  the  discretion  of  the 
trial  judge,  and  is  not  assignable  for 
error.  Bradley  v.  D.  E.  Cleary  Co. 
86  N.  J.  L.  338,  90  Atl.  1015.  The 
same  rule  obtains  in  New  York, 
where  it  has  been  said  by  the  court 

TrlaMea^e  ^f    appCalS    of    that 

to  withdraw        state  that  "leave  to 
j«roT.  withdraw  a  juror  is 

a  favor,  not  a  right,  and  has  al- 
ways been  held  to  rest  within  the 
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sound  discretion  of  the  court." 
Cattano  v.  Metropolitan  Street  R. 
Co.  173  N.  Y.  565,  672,  66  N.  E. 
665,  13  Am.  Neg.  Rep.  566;  Ghese- 
brough  V.  Conover,  140  N.  Y.  382, 
388,  35  N.  E.  633,  635.  Conceding 
for  present  purposes  that  excep- 
tional circumstances  might  remove 
the  case  from  the  operation  of  this 
rule,  we  find  nothing  in  the  case  at 
bar  to  justify  such  a  course. 

With  respect  to  the  granting  of 
the  motion  to  nonsuit,  however,  we 
consider  that  there  was  clear  error, 
and  this  for  two  reasons :  First,  be- 
cause the  issue  was  not  raised  upon 
the  pleadings;  and  secondly,  and 
more  fundamentally,  because  plain- 
tiff was  not  shown  to  be  within  the 
class  of  alien  enemies  barred  from 
maintaining  an  action,  either  by  the 
rules  of  the  common  law,  or  under 
the  recent  statutes  of  Congress  ap- 
plicable to  that  subject. 

The   fundamental   rule,    as   laid 
down  in  the  books,  is  that  no  action 
can  be  maintained,  ^„^„_„^Ht 
either  by  or  m  favor  to  maintain 
of  an  alien  enemy.  "****"*• 
Brandon  v.  Nesbit,  6  T.  R.  23,  101 
Eng.  Reprint,  415,  3  Revised  Rep. 
109,  2  Eng.  Rul.  Cas.  649.    But  the 
rule  seems  to  be  equally  well  settled 
that  this  defense  must  be  set  up  by 
a  special  plea.    The  authorities  are 
somewhat  confused  as  to  whether 

the  plea  at  common  ^^etion^ 
law  was  to  be  classi-  «efe««e. 
lied  as  a  plea  in 
abatement  or  a  plea  in  bar,  but,  for 
present  purposes,  this  is  immaterial. 
1  Chitty,  PI.  pp.  481,  483,  514.  The 
precision  required  in  such  a  plea  is 
indicated  by  our  early  case  of  Coxe 
V.  Gulick,  10  N.  J.  L.  328,  where  the 
plaintiff  was  an  alien,  but  not  an 
enemy,  and  as  such  was  disqualified 
by  the  existing  law  from  holding 
real  estate  in  this  state.  A  leading 
case  is  Bumside  v.  Matthews,  54  N. 
Y.  78,  where  the  court  intimated 
that  if  the  defense  had  been  prop- 
erly set  up  it  would  have  prevailed, 
but  refused  to  recognize  it  because 
it  was  not  pleaded.  Similar  cases  in 
Massachusetts,  with  annotations, 
are  Sewall  v.  Lee,  9  Mass.  363,  Mar- 


338 


AMEMCAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


tin  V.  Woods,  9  Mass.  877»  and 
cases  in  the  footnote  to  page  366.  In 
the  English  case  of  Ex  parte  Bouss- 
maker,  13  Ves.  Jr.  71,  33  Eng.  Re- 
print,  221,  9  Revised  Rep.  142,  Lord 
Chancellor  Erskine  remarked  that 
a  court  of  law  would  not  take  notice 
of  the  objection  (of  alien  enemy) 
without  a  plea,  and  even  in  chan- 
cery it  was  held  that  there  was  no 
presumption  in  favor  of  the  plea, 
and  that  the  facts  must  be  strictly 
set  up.  Burk  v.  Brown,  2  Atk.  397, 
26  Eng.  Reprint,  640.  Under  the 
Practice  Act  of  1912  and  rules 
germane  thereto,  it  would  seem  that 
this  defense  may  be  made  by  amo- 
tion substituted  for  plea  in  abate- 
ment (Rule  56  of  1903)  or  by  an- 
swer if  considered  as  a  plea  in  bar 
at  common  law.  The  precise  form 
in  wh'V.h  the  defense  is  put  upon  the 
record  is  not  so  material  as  that  it 
shall  be  squaiely  placed  upon  the 
record,  and  with  reasonable  preci- 
sion, corresponding  to  that  required 
at  common  law.  As  already  stated, 
this  was  not  done;  and  the  defense 
was  therefore  not  maintainable  as  a 
matter  of  practice. 

But  there  is  a  broader  and  more 
fundamental  reason  for  holding  that 
there  was  error  in  denying  the 
plaintiff  his  right  to  prosecute  the 
action,  viz.,  that  he  was  not  shown 
to  be  within  the  class  to  which  the 
rule  is  applicable.  That  rule,  as 
just  quoted  from  the  English  ruling 
cases,  uses  the  words  "alien  enemy," 
but  does  not  undertake  to  define  or 
limit  the  term,  although  it  has  been 
most  carefully  defined  in  the  cases, 
both  in  England  and  in  this  country. 
In  the  leading  case  of  Wells  v.  Wil- 
liams, 1  Ld.  Raym.  282,  91  Eng.  Re- 
print, 1086,  defendant  pleaded  that 
the  plaintiff  was  an  alien  enemy, 
and  came  into  England  without  a 
safe-conduct,  and  concluded  in  bar, 
to  which  the  plaintiff  replied  that, 
at  the  time  of  the  making  of  the 
bond  sued  on,  plaintiff  was  and  still 
is  in  England  by  the  license  and  un- 
der the  protection  of  the  King.  To 
this  the  defendant  demurred,  but 
the  court  held  that  one  who  comes 
into  the  country  in  time  of  peace 


without  a  safe-conduct  and  lives  here 
thereafter  under  the  protection  of 
the  King,  and  a  war  afterwards  be- 
gins between  the  two  nations,  may 
still  maintain  an  action.  The  case  is 
also  reported  in  1  Salk.  46,  91  Eng. 
Reprint,  45,  and  Lutw.  pt.  1,  p.  34, 
125  Eng.  Reprint,  18. 

In  1793,  the  case  of  Daubigny  v. 
Davallon  was  decided  by  the  court 
of  exchequer,  and,  without  going  in- 
to the  precise  issues  of  the  case,  it 
is  sufficient  to  quote  from  the  de- 
liverance by  Lord  Chief  Baron  Mac- 
donald  in  2  Anstr.  at  page  467,  145 
Eng.  Reprint,  937:  "However  the 
law  may  originally  have  stood,  it  is 
now  settled  that  alien  friends  have 
a  right  to  institute  suits  in  the 
King's  courts  for  the  recovery  of 
their  rights;  they  come  into  this 
country,  either,  as  was  formerly  the 
case,  with  a  letter  of  safe-conduct, 
or  under  a  tacit  permission  which 
presumes  that  authority.  So,  if 
they  continue  to  reside  here  after  a 
war  breaks  out  between  the  two 
countries,  they  remain  under  the 
benefit  of  that  protection,  and  are 
impliedly  temporary  subjects  of 
this  Kingdom.  But  if  the  right  of 
suing  for  redress  of  the  injuries 
they  received  were  not  allowed 
them,  the  protection  afforded  would 
be  incomplete  and  merely  nominal." 

It  is  worthy  of  note  that  Judge 
Story,  in  his  treatise  on  Equity 
Pleading,  has  frankly  incorporated 
this  deliverance  into  the  text  of  his 
work.    Story,  Eq.  PI.  §  52. 

While,  on  the  one  hand,  aliens 
who  are  subjects  of  a  hostile  coun- 
try, but  living  and  conducting  their 
affairs  within  the  jurisdiction  by 
the  sanction  and  _,tg,j^  ^f 
under  the  protec-  Tneiny  to 
tion  of  the  govern-  »'•••«'»**  •«"• 
ment,  are  not  included  within  the 
class  of  alien  enemies  to  which  the 
rule  applies,  so,  on  the  other  hand, 
natural-born  subjects  and  citizens 
living  within  a  hostile  country,  and 
conducting  their  affairs  there,  are 
brought  within  the  rule  by  reason 
of  those  facts,  and  for  a  funda- 
mental reason  of  public  policy  well 
recognized  in  the  books,  viz.,  that  no 
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benefit  to  the  enemy  country,  direct 
or  indirect,  should  be  permitted  to 
accrue  or  result  from  the  mainte- 
nance of  the  action.  And  so,  in  a 
case  where  parties  plaintiff,  though 
natural-bom  citizens,  were  resident 
and  doing  business  in  a  Jiostile  coun- 
try, they  were  not  permitted  to 
maintain  their  claim  in  the  English 
couits.  M'Connell  v.  Hector,  3  Bos. 
&  P.  113,  127  Eng.  Reprint,  61. 
In  that  case.  Lord  Alvanley,  Chief 
Justice,  said:  "The  question  is, 
whether  a  man  who  resides  under 
the  allegiance  and  protection  of  a 
hostile  state  for  all  commercial  pur- 
poses is  not  to  be  considered  to  all 
civil  purposes  as  much  an  alien 
enemy  as  if  he  were  bom  there.  If 
we  were  to  hold  that  he  was  not,  we 
must  contradict  all  the  modern  au- 
thorities upon  this  subject." 

The  law  was  fully  and,  in  our 
view,  most  satii^factorily  laid  down 
by  Lord  Reading,  somewhat  obiter, 
perhaps,  but  justifiably,  in  view  of 
the  importance  of  the  question,  in  a 
group  of  cases  decided  together, 
and  which  may  be  cited  under  the 
name  of  Porter  v.  Freudenberg 
[1915]  1  K.  B.  857,  especially  at 
pages  867  and  868,  5  B.  R.  C.  548, 
Ann.  Cas.  1917C,  215,  where  beheld 
that  the  object  of  the  rule  is  to  pre- 
vent anything  that  will  be  of  ad- 
vantage to  the  enemy  state.  "Trad- 
ing with  a  British  subject,'^  he  said, 
"or  the  subject  of  a  neutral  state 
carrying  on  business  in  the  hostile 
territory,  is  as  much  assistance  to 
the  alien  enemy  as  if  it  were  with  a 
subject  of  enemy  nationality  carry- 
ing on  business  in  the  enemy  state, 
and  therefore,  for  the  purpose  of  en- 
forcement of  civil  rights,  tiiey  are 
equally  treated  as  alien  enemies.  It 
is  clear  law  that  the  test  for  this 
purpose  is  not  nationality,  but  the 
place  of  carrying  on  the  business/' 
He  cited  the  cases  of  Wells  v.  Wil- 
liams and  M'Connell  v.  Hector, 
supra,  and  also  the  more  recent  case 
of  Jansen  v.  Driefontein  Consol. 
Mines  [1902]  A.  C.  at  pages  505, 
506,  5  B.  R.  C.  810,  where  it  is  held 
that  "an  Englishman  carrying  on 
business  in  an  enemy's  country  is 


105  Atl.  233.) 

treated  as  an  alien  enemy  in  con- 
sidering the  validity  or  invalidity  of 
his  commercial  contracts.  .  .  . 
Again,  the  subject  of  a  state  at  war 
with  this  country,  but  who  is  carry- 
ing on  business  here,  or  in  a  foreign 
neutral  country,  is  not  treated  as  an 
alien  enemy.  The  validity  of  his 
contracts  does  not  depend  on  his  na- 
tionality, nor  even  on  what  is  his 
real  domicil,  but  on  the  place  or 
places  in  which  he  carries  on  his 
business  or  businesses.'' 

Lord  Reading,  in  the  Porter  Case, 
criticized  this  passage  as  somewhat 
inaccurate,  because  the  court  had  in 
mind  only  a  trading  corporation  as 
a  party,  and  did  not  deal  with  per- 
sons residing  and  not  doing  busi- 
ness in  enemy  territory. 

The  doctrine  that  place  of  resi- 
dence and  of  conducting  business  is 
an  essential  test  in  the  application 
of  the  rule  of  alien  enemy  was  recog- 
nized in  this  country  as  early  as 
1812,  and  by  so  eminent  an  author- 
ity as  Chancellor  Kent,  then  sitting 
as  chief  justice  of  the  state  of  New 
York,  in  the  case  of  Clarke  v.  Morey, 
10  Johns.  69.  The  plea  In  that  case 
set  up  that  the  plaintiff  was  an  alien 
enemy,  to  wit,  a  subject  of  Great 
Britain,  with  which  the  United 
States  was  at  war,  and  had  not  been 
made  a  citizen  of  the  United  States 
by  naturalization  or  otherwise,  but 
entered  and  came  into  the  United 
States  and  still  remains  therein 
without  any  letters  of  safe-conduct 
from  the  President  of  the  United 
States,  or  any  license  to  be,  reside, 
or  remain  therein.  To  this  the 
plaintiff  demurred,  and  Chief  Jus- 
tice Kent,  after  dealing  with  the 
technical  sufficiency  of  the  plea, 
said  that  it  would  be  presumed  from 
the  record  that  plaintiff  came  to  re- 
side here  before  the  war,  and  there- 
fore no  letters  of  safe-conduct  nor 
license  from  the  President  were  re- 
quired;  that  the  license  is  implied  by 
the  law  and  the  usage  of  nations;  if 
he  came  here  since  the  war,  a  li- 
cense is  also  implied,  and  the  pro- 
tection continues  until  the  Execu- 
tive shall  think  proper  to  order  the 
plaintifiT  out  of  the  United   States, 
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but  that  no  such  order  is  stated  or 
averred.  He  called  attention  to  the 
fact  that  the  Act  of  Congress  of 
July  6,  1798,  respecting  alien  ene- 
mies, granted  permission  to  the 
alien  to  remain,  though  his  sover- 
eign be  at  war  with  us.  "A  lawful 
residence,"  he  said,  "implies  pro- 
tection and  a  capacity  to  sue  and  be 
sued.  A  contrary  doctrine  would  be 
repugnant  to  sound  policy  no  less 
than  to  justice  and  humanity."  Fur- 
ther on,  he  added :  "And  it  has  now 
become  the  sense  and  practice  of  na- 
tions and  may  be  regarded  as  the 
public  law  of  Europe  (the  anoma- 
lous and  awful  .case  of  the  present 
violent  power  on  the  continent  ex- 
cepted) that  the  subjects  of  the 
enemy  (without  confining  the  rule 
to  merchants),  so  long  as  they  are 
permitted  to  remain  in  the  country, 
are  to  be  protected  in  their  persons 
and  property,  and  to  be  allowed  to 
sue  as  well  as  to  be  sued." 

This  decision  seems  to  have  stood 
ever  since  as  the  law.  The  recent 
New  York  case  of  Arndt-Ober  v. 
Metropolitan  Opera  Co.  182  App. 
Div,  613,  169  N.  Y.  Supp.  944,  is  to 
the  same  effect.  There  are  several 
recent  cases  on  the  subject  in  the 
court  of  chancery  of  this  state,  par- 
ticularly that  of  Tortoriello  v.  Seg- 
hom,  —  N.  J.  Eq.  — ,  103  Atl.  393, 
where  Vice  Chancellor  Foster  points 
out  that  subjects  of  the  German 
Empire,  residing  in  this  country 
and  not  within  the  act  known  as  the 
Trading  with  the  Enemy  Act  of 
October  6,  1917  (40  Stat,  at  L.  411, 
chap.  106,  Comp.  Stat.  — ,  §  3115ia) , 
or  the  proclamation  of  the  Presi- 
dent dated  February  5, 1918,  are  not 
disqualified  as  alien  enemies  from 
performing  a  contract  into  which 
they  had  entered.  He  says  most 
pertinently :  "Congress,  in  the  Trad- 
ing with  the  Enemy  Act,  aside  from 
the  power  thereby  vested  in  the 
President,  has  made  the  test  of 
enemy  character  depend  upon  resi- 
dence, or  official  or  agency  relation, 
and  not  upon  nationality,  or  mere 
alienage.  The  President  by  his 
proclamation  has  extended  the  ban 
upon  trading  only  to  such  aliens  as 


have  been  or  may  be  arrested  and 
interned  in  the  custody  of  the  War 
Department  for  the  duration  of  the 
war.  ...  As  a  result  of  this  for- 
bearance, aliens  not  so  classified 
have  been  at  liberty  to  continue  in 
the  pursuit  of  their  business  and 
trade,  including  the  receipt,  bank- 
ing, and  expenditure  of  money  be- 
longing to  them,  without  the  slight- 
est governmental  interference  or 
supervision." 

The  pertinent  sections  of  the  act 
of  Congress  are  quoted  in  the  opin- 
ion just  cited,  and  need  not  be  here 
repeated.  It  is  sufficient  to  note  that 
this  act  was  probably  passed  with 
due  consideration  of  the  equitable 
and  just  rule  of  the  common  law  laid 
down  in  both  the  English  and 
American  decisions. 

When  we  come  to  apply  the  rule 
to  the  case  at  bar,  there  is  absolute- 
ly nothing  to  show  that  the  plain- 
tiff was  either  within  the  class  of 
alien  enemy  to  which  the  common- 
law  rule  applies,  or  within  the  in- 
hibitions of  the  act  of  Congress  or 
the  presidential  proclamation.  All 
that  appears  is  that  he  was  of  Ger- 
man birth,  residing  in  this  country. 
He  was  engaged  in  an  apparently 
peaceful  and  beneficial  occupation  in 
Bayonne,  going  from  and  returning 
to  Hoboken  every  day.  The  pre- 
sumption was  and  is  that  he  is  with- 
in the  class  of  peaceable  citizens  of 
the  enemy  country,  living  here  un- 
der the  protection  of  our  laws  and 
attending  to  their  everyday  affairs 
without  participation  in  the  hostil- 
ities. To  say  that  such  a  person 
should  not  be  al- 
lowed to  sue  for  the 
purpose  of  collecting  his  daily 
wages,  or  bring  an  action  of  dam- 
ages for  assault  and  battery  upon 
him,  or,  as  in  the  present  case,  an 
action  of  damages  for  personal  in- 
jury sustained  by  reason  of  alleged 
negligence,  is  to  run  counter  to  the 
rule  laid  down  by  so  many  decisions 
of  which  a  few  have  been  cited 
above.  Clearly  he  was  entitled  to 
maintain  his  action  and  not  wait 
until  the  ending  of  the  war,  at  which 
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time  the  evidence  of  important  wit- 
nesses might  be  lost  or  other  things 
might  happen  which  would  seri- 
ously interfere  with  the  proper  pres- 
entation of  the  case.  Whether,  in 
case  plaintiff  should  secure  a  verdict 
and  judgment,  he  should  be  per- 
mitted tQ  collect  the  judgment,  is  a 
matter  not  before  us  at  this  time, 
and  is  more  properly  for  the  consid- 


eration of  the  official  alien  property 
custodian  in  view  of  such  facts  as 
may  be  ascertained  by  him  touching 
the  actual  relations  of  plaintiff 
with  the  land  of  his  birth  and  al- 
legiance, not  appearing  in  the  print- 
ed book  before  us.  Upon  that  rec- 
ord, the  judgment  of  nonsuit  must 
be  reversed,  and  the  case  remanded 
for  a  venire  de  novo. 


of 


ANNOTATION. 

alien  who  is  a  subject  of  an  enemy  country  to  prosecute  suit 

during  war. 


As  to  the  effect  of  war  on  pending 
litigation,  generally,  see  annotation 
appended  to  Watts,  W.  &  Co.  v.  Unione 
Austriaca  di  Navigazione,  ante,  323. 

It  is  a  settled  rule  that  a  subject  of 
the  enemy  country  residing  in  the 
state  of  the  forum,  and  peacefully  car- 
rying on  his  ordinary  vocation,  is  not 
under  disability  in  the  civil  courts, 
and  may  therefore  institute  an  action 
during  the  continuance  of  the  war, 
or  prosecute  one  already  instituted  be- 
fore the  war. 

United  States. — Otteridge  v.  Thomp- 
son (1814)  2  Cranch,  C.  C.  108,  Fed. 
Cas.  No.  10,618;  Crawford  v.  The  Wil- 
liam Penn  (1815)  Pet.  C.  C.  106,  Fed. 
Cas.  No.  3,372;  Speidel  v.  N.  Barstow 
Co.  (1917)  243  Fed.  621;  The  Oropa 
(1919)  255  Fed.  132. 

Illinois. — Seymour  v.. Bailey  (1872) 
66  111.  288. 

Iowa.  —  Weiditschka  v.  Supreme 
Tent,  K.  M.  (1919)  —  Iowa,  — ,  170  N. 
W.  300  (obiter). 

Maryland.— Hepburn's  Case  (1830) 
3  Bland,  Ch.  95. 

MassachusettB. — Parkinson  v.  Went- 
worth  (1814)  11  Mass.  26. 

Michigan.  —  Mittelstadt  v.  Kelly 
(1918)  —  Mich.  — ,  168  N.  W.  501. 

New  Jersey. — Heiler  v.  (Goodman's 
Motor  Exp.  Van  &  Storage  Co.  (re- 
ported herewith)  ante,  336. 

New  York.— Clarke  v.  Morey  (1813) 
10  Johns.  69;  Fritz  Schultz  Jr.  Co.  v. 
Raimes  &  Co.  (1917)  99  Misc.  626,  164 
N.  Y.  Supp.  454,  affirmed  on  another 
^ound  in  (1917)  100  Misc.  697, 166  N. 
Y.  Supp.  567;  Arndt-Ober  v.  Metro- 
politan  Opera  Co.    (1918)    102  Misc. 


320,  169  N.  Y.  Supp.  304,  affirmed  in 
(1918)  182  App.  Div.  513,  169  N.  Y. 
Supp.  944. 

North  Carolina.  —  Krachanake  v. 
Acme  Mfg.  Co.  (1918)  175  N.  C.  435, 
L.R.A.1918E,  801,  95  S.  E.  851,  Ann. 
Cas.  1918E,  340. 

Pennsylvania. — Russell  v.  Skipwith 
(1814)  6  Binn.  241. 

Virginia.— Bagwell  v.  Babe  (1828) 
1  Rand.  272. 

Washington. — State  ex  rel,  Con- 
standl  v.  Darwin  (1918)  102  Wash. 
402,  L.RJ^.1918F,  1012,  173  Pac.  29. 

West  Virginia. — Barna  v.  Gleason 
Coal  &  Coke  Co.  (1919)  —  W.  Va.  — , 
98  S.  E.  158. 

England.— Wells  v.  Williams  (1697) 
1  Ld.  Raym.  282,  91  Eng.  Reprint,  1086, 
1  Salk.  46,  91  Eng.  Reprint,  45,  Lutw. 
pt.  1,  p.  34,  125  Eng.  Reprint,  18; 
Daubigny  v.  Davallon  (1793)  2  Anstr. 
467,  145  Eng.  Reprint,  937;  Thurn  & 
Taxis  (Princess)  v.  Moffitt  [1915]  1 
Ch.  58,  [1914]  W.  N,  379,  31  Times  L. 
R.  24,  59  Sol.  Jo.  26,  84  L.  J.  Ch.  N.  S. 
220,  112  L.  T.  N.  S.  114. 

Ireland. — Volkl  v.  Rotunda  Hospital 
[1914]  2  Jr.  R.  543,  48  Jr.  L.  T.  213. 

Canada. — ^Bassi  v.  Sullivan  (1914) 
32  Ont.  L.  Rep.  14,  18  D.  L.  R.  452; 
Oskey  v.  Kingston  (1914)  32  Ont.  L. 
Rep.  190,  20  D.  L.  R.  959;  White  v. 
T.  Eaton  Co.  (1916)  36  Ont  L.  Rep. 
447,  30  D.  L.  R,  459 ;  Viola  v.  Macken- 
zie, M.  &  Co.  (1915)  Rap.  Jud.  Quebec 
24  B.  R.  31,  24  D.  L.  R.  208;  Ragusz  v. 
Les  Commissaires  du  Havre  de  Mon- 
treal (1916)  Rap.  Jud.  Quebec  26  B.  R. 
87;  Fabry  v.  Finlay  (1916)  Rap.  Jud. 
Quebec  50  C.  S.  14,  32  D.  L.  R.  673; 
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Eristo  V.  Hollinger  Consol.  Gold  Mine 

(1917)  41  Ont  L.  Rep.  51;  Sap  v. 
Picard  (1918)  20  Quebec  Pr.  Rep.  178, 
as  digested  in  Canadian  Ann.  Dig. 
1918,  col.  9. 

The  test  of  the  right  to  sue  is  res- 
idence, and  not  nationality;  where  the 
alien  enemy  is,  and  not  what  he  is. 
Krachanake  v.  Acme  Mfg.  Co.  (1918) 
175  N.  C.  435,  L.R.A.1918E,  801,  95 
S.  E.  851,  Ann.  Cas.  1918E,  340. 

A  fortiori,  he  may  assign  his  claim, 
and  the  assignee  may  recover  judg- 
ment. Fabry  v.  Finlay  (1916)  Rap. 
Jud.  Quebec  50  G.  S.  14,  32  D.  L.  R. 
673. 

An  alien  enemy  commorant  in  the 
jurisdiction  by  the  license  of  the  gov- 
ernment, and  under  its  protection,  may 
sue,  though  he  came  in  time  of  war 
without  a  safe-conduct.  Wells  v.  Wil- 
liams (1697)  1  Ld.  Raym.  282,  91  Eng, 
Reprint,  1086,  1  Salk.  46,  91  Eng.  Re- 
print, 45,  1  Lutw.  pt.  1,  p.  34,  125  Eng. 
Reprint,  18. 

The  fact  that  the  plaintiff  is  a  wo- 
man, whose  husband  is  actually  en- 
gaged in  hostile  warfare,  does  not 
alter  the  situation  where  the  basis  of 
the  action  is  a  right  individual  to  her- 
self. Thurn  &  Taxis  (Princess)  v. 
Moffitt  [1915]  1  Ch.  (Eng.)  58,  [1914] 
W.  N.  379,  31  Times  L.  R.  24,  59  Sol. 
Jo.  26,  84  L.  J.  Ch.  N.  S.  220,  112  L.  T. 
N.  S.  114. 

A  resident  alien  enemy  who,  under 
the  law,  has  a  right  to  a  license  to 
pursue  his  usual  occupation,  may 
maintain  a  proceeding  for  a  writ  of 
mandamus  to  compel  its  issuance. 
State    ex    rel.    Constanti    v.    Darwin 

(1918)  102  Wash.  402,  L.R.A.1918F, 
1012,  173  Pac.  29. 

There  is  nothing  in  the  terms  of  the 
Trading  with  the  Enemy  Act  of  Oc- 
tober 6,  1916,  to  alter  the  rule  that 
the  resident  subjects  of  an  enemy 
nation  are  entitled  to  invoke  the  proc- 
ess of  our  courts,  so  long  as  they  are 
guilty  of  no  act  inconsistent  with  the 
temporary  allegiance  which  they  owe 
to  the  government  of  the  United 
States.  Amdt-Ober  v.  Metropolitan 
Opera  Co.  (1918)  102  Misc.  320,  169 
N.  Y.  Supp.  304,  affirmed  in  (1918) 
182  App.  Div.  513,  169  N.  Y.  Supp. 
944. 


The  Treaty  of  1799,  8  Stat,  at  L.  174, 
between  the  Kingdom  of  Prussia  and 
the  United  States,  which  was  reaf- 
firmed by  the  Treaty  of  1828,  8  Stat, 
at  L.  378,  in  providing  that  "if  war 
should  arise  between  the  two  con- 
tracting parties,  the  merchants  of 
either  country  then  residing  in  the 
other  shall  be  allowed  to  renlain  nine 
months,  to  collect  their  debts  and  set- 
tle their  affairs,  and  may  depart  freely,, 
carrying  off  all  their  effects,  without 
molestation  or  hindrance,"  and  in 
providing  that  this  provision  shall 
not  be  annulled  or  suspended  by  war, 
would  seem  to  confer  upon  alien  en- 
emies of  German  nationality,  notwith- 
standing the  existence  of  a  state  of 
war,  the  right  to  collect  their  debts 
by  whatever  process  or  remedy  the 
United  States  or  its  several  states  and 
territories  afford,  pursuant  to  the  pro- 
visions of  the  Federal  Constitution 
that  the  treaties  of  the  United  States 
with  foreign  powers  shall  be  the  law 
of  the  land,  anything  in  the  Constitu- 
tion or  laws  of  the  several  states  to 
the  contrary  notwithstanding.  Fritz 
Schultz  Jr.  Co.  V.  Raimes  &  Co.  (1917) 

99  Misc.  626,  164  N.  Y.  Supp.  454  (dic- 
tum). 

In  order  to  entitle  an  alien  subject 
of  an  enemy  country,  residing  within 
the  loc^l  jurisdiction,  to  sue,  it  is  not 
necessary  for  him  to  allege  and  prove 
that  he  is  not  a  spy  and  has  not  com- 
mitted acts  of  hostility,  but  the  ex- 
ception should  be  invoked  by  the  one 
who  relies  upon  it.  Viola  v.  Macken- 
zie, M.  &  Co.  (1915)  Rap.  Jud.  Quebec 
24  B.  R.  31,  24  D.  L.  R.  208. 

It  has  been  held  that  the  court  can- 
not, on  grounds  of  public  policy,  stay 
an  action  on  the  ground  that  moneys 
derived  from  its  prosecution  will  be 
used  in  giving  aid  and  comfort  to  the 
enemy.  Fritz  Schultz  Jr.  Co.  v. 
Raimes  &  Co.  (1917)  99  Misc.  626,  164 
N.  Y.  Supp.  454,  affirmed  in    (1917) 

100  Misc.  697,  166  N.  Y.  Supp.  567; 
White  V.  T.  Eaton  Co.  (1916)  36  Ont. 
L.  Rep.  447,  30  D.  L.  R.  459. 

In  The  Oropa  (1919)  255  Fed.  132, 
it  was  held  that  a  libel  by  a  seaman 
to  recover  his  wages  would  not  be  dis- 
missed because  libellant,  who  had 
signed  as  a  seaman  in  an  Italian  port 
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on  an  Italian  vessel,  and  had,  prior 
to  the  bringing  of  his  suit,  declared 
an  intention  to  become  a  citizen  of 
the  United  States,  was  a  citizen  and 
subject  of  Austria,  with  which  the 
United  States  was  at  war,  but  that  the 
suit  should  be  continued  until  the  con- 
clusion of  peace  in  order  that  the  li- 
bellant  might  not  lose  the  opportunity, 
through  the  departure  of  the  vessel, 
to  try  the  question  of  his  wages. 

£lfeet  of  intenment« 

It  has  been  held  that  a  resident  alien 
of  enemy  nationality  is  not  debarred 
from  maintaining  an  action  by  the 
circumstance  of  his  internment  as  a 
civilian  prisoner  of  war.  Schaffenlus 
V.  Goldberg  [1916]  1  K.  B.  (Eng.) 
284,  7  B.  R.  C.  842,  113  L.  T.  N.  S. 
949,  32  Times  L.  R.  133,  60  SoK  Jo. 
195,  85  L.  J.  K.  B.  N.  S.  874,  affirming 
(1915)  32  Times  L.  R.  31. 

But  in  Lutz  v.  Van  Heynigen  Brok- 
erage Co.  (1918)  —  Ala.  — ,  80  So.  72, 
it  was  held  that  one  who  had  been 
interned  as  a  dangerous  alien  might 
be  considered  as  having  substantially 
the  status  of  an  alien  enemy. 

In  Harasymczuk  v.  Montreal  Light, 
Heat  &  P.  Co.  (1916)  Rap.  Jud.  Quebec 
25  B.  R.  252,  it  was  held  that  an  alien 
subject  of  an  enemy  country,  interned 
in  time  of  war  in  Canada  because  he 
had  no  work  and  would  have  been  a 
public  burden,  did  not,  by  reason  of 
such  internment,  lose  his  right  to 
prosecute  an  action  for  damages  oc- 
casioned by  the  death  of  his  son. 

The  taking  of  an  inventory  of  the 
property  of  the  community  thereto- 
fore existing  between  the  parties  will 
not  be  suspended  on  the  ground  that 
defendant  is  an  interned  enemy. 
Swail  v.  Trieber,  17  Quebec  Pr.  Rep. 
428,  as  digested  in  Canadian  Ann.  Dig. 
1916,  col.  12. 

An  alien  enemy  plaintiff,  in  an  ac- 


tion which  has  been  suspended  by 
judgment  on  the  ground  that  he  was 
interned  as  a  suspected  person,  has  a 
right,  if  he  obtains  his  freedom,  to  de- 
mand a  rescission  of  the  orders  stay- 
ing the  proceeding.  Gusetu  v.  Laing 
(1917)  18  Quebec  Pr.  Rep.  971,  as  di- 
gested in  Canadian  Ann.  Dig.  1917, 
col.  12. 

A  prisoner  of  war  taken  in  an  act  of 
hostility  may,  it  seems,  sue  while  in 
confinement.  See  Sparenburgh  v.  Ban- 
natyne  (1797)  1  Bos.  &  P.  163,  126 
Eng.  Reprint,  837,  2  Esp.  581, 4  Revised 
Rep.  772,  in  which  it  was  held  that  a 
native  of  a  neutral  state  taken  in  an 
act  of  hostility  on  board  an  enemy's 
fleet  is  not  disabled  from  suing  while 
in  confinement  on  a  contract  entered 
into  as  a  prisoner  of  war;  and  in 
which  it  was  intimated  that  the  same 
conclusion  would  have  been  reached 
had  the  plaintiff  been  an  enemy  bom. 

A  prisoner  of  war,  however,  is  not 
entitled  to  the  privilege  of  the  writ  of 
habeas  corpus  to  examine  into  the  pro- 
priety of  his  detention  (Three  Span- 
ish Sailors'  Case  (17805  2  W.  BL 
1324,  96  Eng.  Reprint,  775),  even 
though  he  is  the  subject  of  a  neutral 
power  and  has  been  forcibly  compelled 
to  serve  on  board  the  enemy's  ship, 
where  he  was  taken.  Rex  v.  Schiever 
(1759)  2  Burr.  765,  97  Eng.  Reprint, 
551. 

And  the  rule  that  the  court  will  not 
entertain  an  application  for  habeas 
corpus  from  a  prisoner  of  war  has 
been  held  to  apply  to  a  civilian  subject 
of  an  enemy  state,  who  has  been  in- 
terned as  a  measure  of  public  safety. 
Rex  V.  Vine  Street  Police  Station 
[1916]  1  K.  B.  (Eng.)  268,  7  B.  R.  C. 
868,  113  L.  T.  N.  S.  971,  85  L.  J.  K.  B. 
N.  S.  210,  80  J.  P.  49,  32  Times  L.  R. 
3;  Re  Gusetu  (1915)  24  Can.  Crim. 
Cas.  427;  Ex  parte  Graber  (1918)  247 
Fed.  882.  E.  S.  0. 
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NORTHWESTERN  OIL  &  GAS  COMPANY,  Plff.  in  Err., 

■ 

V. 

ELMER  L.  BRANINE  et  al. 

Ohlahama  Supreme  Court  <^  October  S,    19 IS. 

4 

(—  Okla.  — ,  175  Pac.  533.) 

Mines  —  oil  and  gas  lease  —  consideration  —  surrender  clause  —  mutual- 
ity. 

1.  Where  a  cash  bonus  of  $160  was  paid  for  an  oil  and  gas  lease  which 
provided  that  lessee  should  commence  the  drilling  of  a  well  within  twelve 
months  from  the  date  thereof  or  pay  a  quarterly  rental  of  $40,  and  further 
provided  that  the  lessee  might  at  any  time  upon  the  payment  of  a  further 
sum  of  $2,  and  as  accrued  liabilities,  surrender  the  leased  premises  and 
terminate  all  future  liabilities  under  the  lease,  held,  that  the  cash  bonus 
supports  each  and  all  the  covenants  in  the  lease;  and  held,  further,  that 
the  presence  of  a  surrender  clause  in  said  lease  did  not  render  the  same 
void  for  want  of  mutuality,  nor  confer  on  the  lessor  the  right  to  terminate 
said  lease  at  will. 

ISee  note  on  this  question  beginning  on  page  378.] 


Contract  —  duty  of  courts  to  enforce. 

2.  The  court  must  give  effect  to  the 
meaning  an&  intention  of  the  parties 
as  expressed  in  the  language  of  their 
contract,  in  the  absence  of  anything 
to  show  legal  impediment  to  prevent 
their  entering  into  any  contract  they 
saw  fit,  or  their  expressing  it  in  the 
language  of  their  own  choice. 

[See  6  R.  C.  L.  835.] 

Option  —  mutuality. 

3.  The  essence  of  an  option  contract 
is  that  it  is  not  mutual,  for  the 
optionee  pays  his  money  or  performs 
his  promise  for  the  right  of  electing 
whether  or  not  he  will  require  per- 
formance by  the  other  party,  and  the 
optionor  relinquishes  his  right  of 
choice. 

[See  6  R.  C.  L.  603.] 

—  mutual  right  of  nonperformance. 

4.  The  rule  that  contracts  which  are 
optional  as  to  one  party  are  also 
optional  as  to  the  other  applies  only 
to  contracts  that  are  wholly  executory 
and  unperformed,  and  consist  of 
mutual  promises  each  the  considera- 
tion of  the  other. 

[See  6  R.  C.  L.  603.] 

Landlord  and  tenant  —  option  in  lease 
—  want  of  mutuality. 

5.  The  fact  that  an  oil  and  gas  lease 
confers  upon  the  lessee  the  option  of 

Headnote  1  by  Hardy,  J. 


drilling  or  paying  or  taking  advantage 
of  the  surrender  clause  to  terminate 
the  lease  does  not  render  the  same 
void  for  lack  of  mutuality. 
[See  18  R.  C.  L.  1212  et  seq.] 

Mines  —  oil  and  gas  lease  —  rights 
under  'Unless  lease.'' 

6.  The  lessee  in  an  "unless  lease" 
has  an  option  to  continue  the  lease  in 
force  so  long  as  he  pays  the  rentals 
in  the  manner  provided,  and  may  ter- 
minate the  same  at  will  by  a  failure 
to  pay  the  rental  when  due;  but  the 
lessor  has  no  right  to  terminate  the 
lease  so  long  as  the  lessee  complies 
with  its  terms. 

[See  18  R.  C.  L.  1212  et  seq.] 

—  rights  under  "or  lease." 

7.  Payment  of  rentals  by  the  lessee 
in  an  "or  lease"  according  to  the  terms 
of  the  lease,  even  when  containing  a 
surrender  clause,  is  not  necessary  to 
keep  it  alive  from  time  to  time,  nor 
does  the  failure  to  pay  automatically 
terminate  the  contract;  but  while  the 
lessor  may  waive  the  forfeiture  clause 
and  may  sue  and  recover  the  rentals 
due,  the  lessee  may  terminate  the 
lease  at  any  time  by  availing  himself 
of  the  right  to  do  so  contained  in  the 
surrender  clause,  and  by  paying  all 
the  accrued  rentals  due  at  the  time 
of  surrender. 

[See  18  R.  C.  L.  1212  et  seq.] 
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(--  Okla,  —,  176  Poo,  6S3.) 

EiBOR  to  the  District  Court  for  Kay  County  to  review  a  judgment  in 
favor  of  plaintiffs  in  an  action  brought  to  cancel  and  remove  as  a  cloud 
upon  their  title,  a  certain  oil  and  gas  lease.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  George  S^  Ramsey,  G.  Earl      v.  Snyder,  45  C.  C.  A.  604,  106  Fed. 


Shaffer,  William  H.  England,  Edgar  A. 
de  Meules,  Malcolm  E.  Rosser,  Villard 
Martin,  and  J..  Berry  King,  for  plain- 
tiff in  error: 

The  $160  cash  bonus  is  sufficient 
consideration  to  support  each  and 
every  term  in  the  lease,  including  the 
right  of  the  lessee  to  postpone  develop- 
ment upon  paying  $1  per  acre  per  year, 
however,  not  longer  than  five  years 
from  the  date  of  the  lease. 

Kachelmacher  v.  Laird,  92  Ohio  St. 
324,  110  N.  E.  935,  Ann.  Gas.  1917E, 
1117;  Allegheny  Oil  Co.  v.  Snyder,  45 
C.  0.  A.  604,  106  Fed.  764;  Brewster 
V.  Lanyon  Zinc  Co.  72  C.  C.  A.  213,  140 
Fed.  804;  2  Elliott,  Contr.  §§  1543, 
1544;  Guffey  v.  Smith,  237  U.S.  101, 
116,  59  L.  ed.  856,  865,  35  Sup.  Ct.  Rep. 
526;  Pittsburg  Vitrified  Paving  & 
Bldg.  Brick  Co.  v.  Bailey,  76  Kan.  42, 
12  L.R.A.(N.S.)  745,  90  Pac.  803;  Poe 
V.  Ulrey,  233  111.  56,  84  N.  E.  46;  Wat- 
ford Oil  &  Gas  Co.  V.  Shipman,  233 
111.  9,  122  Am.  St.  Rep.  144,  84  N.  E. 
53;  Central  Ohio  Natural  Gas  &  Fuel 
Co.  V.  Eckert,  70  Ohio  St.  127,  71  N. 
E.  281 ;  Brown  v.  Fowler,  65  Ohio  St. 
507,  63  N.  E.  76;  Lowther  Oil  Co.  v. 
Guffey,  52  W.  Va.  88,  43  S.  E.  101,  22 
Mor.  Min.  Rep.  545;  Lovett  v.  Eastern 
Oil  Co.  68  W.  Va.  667,  70  S.  E.  707, 
Ann.  Cas.  1912B,  360 ;  South  Penn  Oil 
Co.  V.  Snodgrass,  71  W.  Va.  438,  43 
LR.A.(N.S.)  848,  76  S.  E.  961;  Pyle 
V.  Henderson,  65  W.  Va.  39,  63  S.  E. 
762;  Gillespie  v.  Fulton  Oil  &  Gas 
Co.  236  111.  188,  86  N.  E.  219 ;  Eyre  v. 
Potter,  15  How.  42,  59,  14  L.  ed.  592, 
600;  Lawrence  v.  McCalmont,  2  How. 
426.  429-453,  11  L.  ed.  326-336;  Davis 
V.  Wells,  F.  &  Co.  104  U.  S.  159,  166, 
26  L.  ed.  686,  690;  Olds  v.  Marshall, 
93  Ala.  141,  8  So.  284;  Grimball  v. 
Hastin,  77  Ala.  553;  McMillan  y. 
Philadelphia  Co.  159  Pa.  142,  28  Atl. 
220. 

Two  dollars  is  a  sufficient  consider- 
ation to  support  the  right  of  the  lessee 
to  surrender  the  lease. 

Ehrig  V.  Adams,  —  Okla.  — ,  152 
Pac.  594;  Moore  v.  Adams,  26  Okla. 
48,  108  Pac.  392;  Eyre  v.  Potter,  15 
How.  42,  60,  14  L.  ed.  592,  600;  Guffey 
V.  Smith,  237  U.  S.  101,  116,  59  L.  ed. 
856,  865,  35  Sup.  Ct  Rep.  526;  Brew- 
ster V.  Lanyon  Zinc  Co.  72  C.  C.  A. 
213,  140  Fed.  801;  Allegheny  Oil  Co. 


764;  Pittsburg  Vitrified  Paving  & 
Bldg.  Brick  Co.  v.  Bailey,  76  Kan.  42, 
12  L.R.A.(N.S.)  745,  90  Pac.  803;  Poe 
V.  Ulrey,  233  111.  56,  84  N.  E.  46;  Wat- 
ford Oil  &  Gas  Co.  V.  Shipman,  233  111. 
9,  122  Am.  St.  Rep.  144,  84  N.  E.  53; 
Central  Ohio  Natural  Gas  &  Fuel  Co. 
V.  Eckert,  70  Ohio  St.  127,  71  N.  E. 
281 ;  Brown  v.  Fowler,  65  Ohio  St.  507, 
63  N.  E.  76 ;  Lowther  Oil  Co.  v.  Guffey, 
52  W.  Va.  88,  43  S.  E.  101,  22  Mor. 
Min.  Rep.  545;  Lovett  v.  Eastern  Oil 
Co.  68  W.  Va.  667,  70  S.  E.  707,  Ann. 
Cas.  1912B,  360;  South  Penn  Oil  Co. 
V.  Snodgrass,  71  W.  Va.  438,  43  L.R.A. 
(N.S.)  848,  76  S.  E.  961 ;  Pyle  v.  Hen- 
derson, 65  W.  Va.  39,  63  S.  E.  762; 
Gillespie  v.  Fulton  Oil  &  Gas  Co.  236 
111.  188,  86  N.  E.  219. 

The  conditional  surrender  clause  oil 
and  gas  lease  for  a  definite  number  of 
years,  when  supported  by  a  cash 
bonus,  is  a  valid  and  binding  contract ; 
does  not  create  a  tenancy  at  will  nor 
reserve  to  the  lessor  the  right  to  com- 
pel the  lessee  to  surrender  the  lease ; 
a  cash  bonus  supports  each  and  every 
covenant  in  the  lease,  including  the 
right  of  the  lessee  to  postpone  de- 
velopment throughout  the  entire  five- 
year  term,  upon  paying  the  lessor  the 
delay  money  agreed  upon. 

Central  Trust  Co.  v.  Chicago  Audi- 
torium Asso.  240  U.  S.  582,  591,  60  L. 
ed.  811,  815,  L.R.A.1917B,  580,  36  Sup, 
Ct  Rep.  412;  Superior  Oil  &  Gas  Co. 
V.  Mehlin,  25  Okla.  809,  138  Am.  St. 
Rep.  942,  108  Pac.  545;  Hill  Oil  &  Gas 
Co.  V.  White,  —  Okla.  — ,  157  Pac.  710; 
Guffey  V.  Smith,  237  U.  S.  115,  59  L. 
ed.  864,  35  Sup.  Ct.  Rep.  526;  McCul- 
lough  V.  Smith,  156  C.  C.  A.  335,  243 
Fed.  834;  Brewster  v.  Lanyon  Zinc  Co. 
72  C.  C.  A.  213,  140  Fed.  801;  Al- 
legheny  Oil  Co.  v.  Snyder,  45  C.  C.  A. 
604,  106  Fed.  764;  Downey  v.  Gooch, 
240  Fed.  527;  Lindlay  v.  Raydure, 
239  Fed.  928;  Shaffer  v.  Marks,  241 
Fed.  139;  Dann  v.  Spurrier,  3  Bos. 
&  P.  399,  127  Eng.  Reprint,  218,  7 
Revised  Rep.  797,  2  Eng.  Rul.  Cas.  756 ; 
Doe  ex  dem.  Webb  v.  Dixon,  9  East, 
15,  103  Eng.  Reprint,  478;  Pittsburg 
Vitrified  Paving  &  Bldg.  Brick  Co.  v. 
Bailey,  76  Kan.  42,  12  L.R.A.(N*.S.) 
745,  90  Pac.  808 ;  New  American  Oil  & 
Min.  Co.  V.  Troyer,  166  Ind.  402,  76 
N.  E.  253,  77  N.  E.  739;  Eclipse  Oil  Co 
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V.  South  Penn  Oil  Co.  47  W.  Va.  84, 
34  S.  E.  923,  20  Mor.  Min.  Rep.  234; 
Lovett  V.  Eastern  Oil  Co.  68  W.  Va. 
667,  70  S.  E.  707.  Ann.  Cas.  1912B, 
360;  South  Penn  Oil  Co.  v.  Snodgrass, 
71  W.  Va.  438,  43  L.R.A.(N.S.)  848, 
76  S.  E.  961;  Pyle  v.  Henderson,  65 
W.  Va.  39,  63  S.  E.  762;  Reserve  Gas 
Co.  V.  Carbon  Black  Mfg.  Co.  72  W. 
Va.  757,  79  S.  E.  1002 ;  Brown  v.  Fow- 
ler, 65  Ohio  St.  507,  63  N.  E.  76; 
Central  Ohio  Natural  Gas  &  Fuel  Co. 
V.  Eckert,  70  Ohio  St.  127,  71  N.  E. 
281;  Pierce  Fordyce  Oil  Asso.  v. 
Woodrum,  —  Tex.  Civ.  App.  — ,  188  S. 
W.  249;  Poe  v.  Ulrey,  233  111.  56,  84 
N.  E.  46;  Watford  Oil  &  Gas  Co.  v. 
Shipman,  233  111.  9,  122  Am.  St.  Rep. 
144,  84  N.  E.  53;  Saunders  v.  Busch- 
Everett  Co.  138  La.  1049,  71  So.  153; 
Leonard  v.  Busch-Everett  Co.  139  La. 
1099,  72  So.  749 ;  Cochran  v.  Gulf  Ref . 
Co.  139  La.  1010,  72  So.  718 ;  Marks  v. 
Goria  Bros.  121  Va.  491,  93  S.  E.  675; 
Hooks  V.  Forst,  165  Pa.  238,  30  Atl. 
846,  18  Mor.  Min.  Rep.  139;  Effinger 
V.  Lewis,  32  Pa.  367. 

Messrs.  John  J.  Hildreth,  Ezra  Bran- 
ine,  Harry  W.  Hart,  Charles  E. 
Branine,  and  H.  R  Branine,  for  de- 
fendants in  error: 

If  the  lessee  does  anything  under 
the  lease  except  to  cancel  and  sur- 
render the  same,  it  does  so  of  its 
voluntary  choice,  as  the  terms  of  the 
lease  do  not  require  or  bind  it  to  do 
anything  else. 

Brown  v.  Wilson,  —  dkla.  — ,  L.R.A. 
1917B,  1184,  160  Pac.  94;  Frank  Oil 
Co.  V.  Belleview  Gas  &  Oil  Co.  29 
Okla.  719,  43  L.R.A.(N.S.)  487,  119 
Pac.  260;  Kolachny  v.  Galbreath,  26 
Okla.  772,  38  L.R.A.(N.S,)  451,  110 
Pac.  902 ;  Duff  v.  Keaton,  33  Okla.  92, 
42  L.R.A.(N.S.)  472,  124  Pac.  291; 
Superior  Oil  &  Gas  Co.  v.  Mehlin,  25 
Okla.  809,  138  Am.  St.  Rep.  942,  108 
Pac.  545;  Hill  Oil  &  Gas  Co.  v.  White, 
53  Okla.  748.  157  Pac.  710. 

Hardy,  J.,  delivered  the  opinion  of 
the  court: 

Elmer  L.  Branine  and  Mary  E. 
Branine  commenced  an  action  on 
the  18th  day  of  January,  1917, 
against  the  Northwestern  Oil  & 
Gas  Company  to  cancel  and  remove 
as  a  cloud  upon  their  title  a  certain 
oil  and  gas  lease,  the  pertinent  parts 
of  which  are  as  follows : 

^'Agreement,  made  and  entered 
into  the  3d  day  of  August,  A.  D. 


191S,  by  and  between  Elmer  L. 
Branine  and  Mary  E.  Branine,  his 
wife,  of  Hunnewell,  Oklahoma,  par- 
ties of  the  first  part,  lessors,  and 
Northwestern  Oil  &  Gas  Company, 
party  of  the  second  part,  lessee,  wit* 
nesseth : 

''That  the  said  parties  of  the  first 
part  for  and  in  consideration  of  the 
sum  of  $1  to  them  in  hand  well  and 
truly  paid  by  the  said  party  of  the 
second  part,  the  receipt  of  which  is 
hereby  acknowledged,  and  of  the 
covenants  and  agreements  herein- 
after contained  on  the  part  of  the 
party  of  the  second  part  to  be  paid, 
kept,  and  performed,  has  granted, 
demised,  leased,  and  let,  and  by  these 
presents  do  grant,  demise,  lease, 
and  let  unto  the  said  second  part 
— ,  their  heirs,  executors,  adminis- 
trators, successors,  or  assigns,  for 
the  sole  and  only  purpose  of  mining 
and  operating  for  oil  and  gas,  and  of 
laying  pipe  lines,  and  of  building 
tanks,  power  stations,  and  struc- 
tures thereon  to  produce  and  take 
care  of  said  products,  all  that  cer- 
tain tract  of  land  situate  in  the 
county  of  Kay,  state  of  Oklahoma, 
described  as  follows,  to  wit: 

"The  southeast  quarter  (i)  of  sec. 
fifteen  (15),  township  (29)  north, 
range  (1)  west  of  section  15,  town- 
ship 29,  range  1,  and  containing  160 
acres,  more  or  less.  It  is  agreed 
that  this  lease  shall  remain  in  force 
for  a  term  of  five  years  from  this 
date  and  as  long  thereafter  as  oil 
and  gas,  or  either  of  them,  are  pro- 
duced from  said  land  by  the  party 
of  the  second  part,  their  heirs,  ad- 
ministrators, executors,  successors, 
or  assigns.    .    .    . 

"The  party  of  the  second  part 
hereby  agrees  to  complete  a  well  on 
said  premises  within  one  year  from 
the  date  hereof,  or  to  pay  at  the 
rate  of  forty  ($40)  dollars  for  each 
additional  three  months  such  com- 
pletion is  delayed  from  the  time 
above  mentioned  for  the  full  com- 
pletion of  such  well,  until  a  well  is 
completed ;  and  it  is  agreed  that  the 
completion  of  such  well  shall  be  and 
operate  as  a  full  liquidation  of  all 
rent   under  this  provision  during 
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"The  party  of  the  second  part,  its 
successors  or  assigns,  shall  have  the 
right  at  any  time,  on  the  payment 
of  $2  to  the  party  of  the  first  part, 
their  heirs  or  assigns,  to  surrender 
this  lease  for  cancelation,  after 
which  all  payments  and  liabilities 
thereafter  to  accrue  under  and  by 
virtue  of  its  terms  shall  cease  and 
determine ;  provided,  this  surrender 
clause  and  the  option  therein  re- 
served to  the  lessee  shall  cease  and 
become  absolutely  inoperative  im- 
mediately and  concurrently  with 
the  institution  of  any  suit  in  any 
court  of  law  or  equity  by  the  lessee 
to  enforce  this  lease,  or  any  of  its 
terms,  or  to  recover  possession  of 
the  leased  land,  or  any  part  thereof, 
against  or  from  the  lessors,  their 
heirs,  executors,  administrators, 
successors  or  assigns,  or  any  person 
or  persons.  All  covenants  or  agree- 
ments herein  set  forth  between  the 
parties  hereto  shall  extend  to  their 
successors,  heirs,  executors,  ad- 
ministrators, and  assigns/' 

It  appears  from  the  agreed  state- 
ment of  facts  that  $160  was  paid  to 
plaintiffs  at  the  time  of  the  execu- 
tion of  said  lease,  and  that  all  of 
the  rentals  were  tendered  by  the 
lessee  before  the  date  they  were 
payable,  in  strict  conformity  with 
the  terms  of  the  lease,  but  that  said 
tenders  were  refused  by  plaintiffs. 

It  is  agreed  that  the  sole  question 
presented  is  whether  the  presence  of 
a  surrender  clause  in  the  lease, 
whereby  the  lessee  might,  on  the 
paymsnt  to  lessors  of  the  sum  of 
$2,  surrender  said  lease  and  relieve 
itself  from  any  further  liability 
thereunder,  rendered  the  lease  uni- 
lateral and  voidable  for  want  of 
mutuality  and  conferred  a  corres- 
ponding right  on  the  lessors  to  ter- 
minate said  lease  at  will,  and  to 
refuse  to  accept  rentals  when  tend- 
ered, though  tendered  in  strict  con- 
formity with  the  terms  of  the  lease. 

Plaintiffs  rely  on  the  case  of 
Brown  v.  Wilson,  —  Okla.  — , 
L.R.A.1917B,  1184,  160  Pac.  94,  and 
concede  that,  if  the  decision  in  that 
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case  does  not  govern  here,  the  judg- 
ment of  the  trial  court  in  plaintiff's 
favor,  canceling  the  lease,  should  be 
reversed  and  the  cause  remanded. 

At  the  time  the  lease  was  execut- 
ed, it  was  not  certainly  known 
whether  oil  and  gas,  or  either  of 
them,  would  be  found  upon  the 
premises,  and  the  development 
thereof  would  naturally  be  attended 
with  the  hazards  incident  to  the  de- 
velopment of  unproved  territory. 
Should  a  failure  result,  the  loss 
would  be  borne  wholly  by  the  lessee, 
while,  on  the  contrary,  should  de- 
velopment prove  successful,  the  les- 
sor, without  having  run  any  risk 
incident  to  the  exploration,  would 
receive  a  substantial  part  of  the 
proceeds  from  the  oil  and  gas  pro- 
duced therefrom.  With  this  situ- 
ation in  the  minds  of  the  parties,  it 
was  one  of  the  stipulations  in  the 
lease  that,  if  a  well  should  not  be 
commenced  within  twelve  months 
from  the  date  thereof,  the  lessee 
should  have  the  right  to  delay  opera- 
tions by  paying  to  the  lessors  $40 
per  quarter.  The  lease  itself  is 
couched  in  plain  and  unambiguous 
language,  and  there  is  no  claim 
made  of  any  fraud,  deception,  or  un- 
fair dealing  by  the  lessee  in  procur- 
ing it.  There  is  no  legal  impedi- 
ment shown  which  would  prevent 
the  parties  from  entering  into  any 
contract  which  they  saw  fit,  nor 
froTn  expressing  it  in  lanrruf^r^-e  of 
their  own  choice,  and  under  these 
circumstances  it  is  the  duty  ox  the 
court  to  give  effect  contract- 
to  the  meanmg  and  duty  of  court* 
intention  of  the  *^  *-»'«-•««• 
parties  as  expressed  in  the  language 
of  the  contract,  and  the  court  has  no 
right  to  make  a  contract  for  the  par- 
ties different  from  that  actually 
entered  into  by  them.  Rev.  Laws 
1910,  §  949 ;  Cohn  v.  Clark,  48  Okla. 
500,  L.R.A.1916B,  686,  150  Pac. 
467. 

It  is  contended  by  plaintiffs  that 
the  lease  in  question  does  not  bind 
the  lessee  to  drill  or  pay,  and  there- 
fore they  have  the  right  to  termi- 
nate same  because  of  the  presence 
of    the    surrender    clause    there- 
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in.  Just  here  we  believe  it  will 
be  helpful  to  inquire  what  is  the 
status  of  the  parties  under  the  con- 
tract, and  what  are  their  respective 
rights  and  liabilities.  Plaintiffs 
claim  that  the  oft-repeated  doctrine 
that  "contracts  which  are  unper- 
formed, that  are  optional  as  to  one 
party,  are  also  optional  as  to  the 
other,"  applies.  Is  the  contract  in 
question  one  of  the  character  to 
which  this  rule  is  properly  applic- 
able? The  mere  fact  that  it  may 
constitute  an  option  is  not  suffi- 
cient to  bring  it  within  the  opera- 
tion of  this  rule,  for  it  is  of  the 
very  essence  of  an  option  contract 
that  they  are  not  mutual,  for  the 
optionee  pays  his  money  or  per- 
forms his  promise 
for  the  right  of 
electing  whether  he 
will  require  performance  by  the  oth- 
er party,  and  the  optioner  relin- 
quishes his  right  of  choice  for  the 
consideration  received  by  him. 
Pittsburg  Vitrified  Paving  &  Bldg. 
Brick  Co.  v.  Bailey,  76  Kan.  42,  12 
L.R.A.(N.S.)  745,  90  Pac.  803;  Poe 
V.  Ulrey,  233  111.  57,  84  N.  E.  46. 

The  rule  urged  only  has  applica- 
tion to  contracts  that  are  wholly 
executory  and  unperformed,  in  that 
they  consist  of  mutual  promises, 
each  the  consideration  of  the  other, 
and. where  it  is  optional  with  one  of 
the  parties  whether  he  will  perform 
his  promises,  in  which  cases  it  is 

-mutual  ritfht  f'so  optional  with 
of  non-  the    other.    9    Cyc. 

performauce.  ggy .   jg   q    j    ggj^   g 

179;  Lindlay  v.  Raydure  (D.  C.) 
239  Fed.  928.  The  lease  herein  in- 
volved was  not  wholly  executory  and 
unperformed.  So  far  as  the  lessors 
were  concerned,  the  lease  was 
wholly  executed,  and  by  its  terms 
there  was  granted  to  the  lessee  an 
estate  in  possession,  which  vested 
immediately  on  its  execution  and 
delivery,  under  which  lessees  had 
the  right,  according  to  the  terms  of 
the  lease,  for  a  period  of  five  years 
to  make  exploration  on  the  leased 
premises.  Frank  Oil  Co.  v.  Belle- 
view  Gas  &  Oil  Co.  29  Okla.  719,  43 
L.R.A.(N.S.)    487,    119   Pac.   260; 


Brennan  v.  Hunter,  —  Okla.  — , 
172  Pac.  49.  Nor  was  the  lease 
wholly  executory  as  to  the  lessee^ 
The  consideration  of  $160  had  been 
paid  to  and  accepted  by  the  lessors 
at  the  time  of  its  execution,  and 
four  successive  quarterly  payments- 
had  been  tendered  by  the  lessee  in 
strict  conformity  with  the  terms  of 
the  lease.  There  was,  therefore,, 
part  performance  by  the  lessee. 

The  fact  that  the  lease  conferred 
upon  the  lessee  the  option  of  drilling 
or  paying  or  taking  advantage  of 
the  surrender  clause  and  terminat- 
ing the  lease  did  not 
render  same  void  tenanf-Ioption 
for  lack  of  mutual-  J"  l5!;?5r,T*"* 

..  /^    J.  •  .      .        of  mutuality. 

ity.  Options  m 
leases  granting  to  the  lessee  the 
privilege  of  purchasing  the  leased 
premises  are  valid,  and  such  an 
option  has  been  recognized  in  this 
state.  Jones  v.  Moncrief-Cook  Co. 
25  Okla.  856, 108  Pac.  403.  And  no 
good  reason  can  exist  why  an  option 
to  terminate  a  lease  of  the  character 
here  involved,  when  supported  by  a 
consideration,  should  not  be  upheld* 
Lindlay  v.  Raydure,  supra.  In  fact,, 
leases  of  this  character  have  been 
before  this  court  in  a  number  of 
cases,  and  their  validity  has  been 
recognized.  Burress  v.  Diem,  2S 
Okla.  776,  101  Pac.  1116;  Cohn  v. 
Clark,  48  Okla.  500,  L.R.A.1916B, 
686, 150  Pac.  467 ;  McKee  v.  Grimm^ 
—  Okla.  — ,  157  Pac.  308. 

The  decision  in  Brown  v.  Wilson 
held  that  the  $1  paid  upon  the  exe- 
cution of  the  lease  supported  only 
the  first  term,  or  the  period  in 
which  a  well  should  be  commenced, 
and  supported  no  other  condition  of 
the  lease.  When  this  construction 
was  placed  upon  the  contract  there- 
in involved,  it  logically  followed 
that  the  remaining  conditions  of  the 
lease  were  without  consideration. 
The  decision  in  that  case  was  also 
based  upon  the  ground  that  lessees 
had  made  default  in  the  payment  of 
rentals  according  to  the  terms  of 
the  contract,  and  that  the  lessor  had 
the  right,  under  the  forfeiture 
clause,  to  declare  the  lease  at  an  end. 
It  is  urged  that  that  portion  of  the 
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opinion  holding  that  the  surrender 
clause  rendered  the  lease  unilateral 
and  subject  to  be  terminated  at  the 
option  of  the  lessee  was  in  conflict 
with  previous  decisions  of  this 
court.  If  it  be  kept  in  mind  that  the 
$1  paid  upon  the  execution  of  the 
lease  was  held  not  to  support  any 
condition  of  the  lease  other  than  the 
boring  period,  there  would  be  no 
conflict.  A  number  of  cases  decided 
by  this  court  have  presented  for 
consideration  leases  wherein  was 
contained  a  surrender  clause,  and, 
prior  to  Brown  v.  Wilson,  in  every 
instance  leases  have  been  upheld. 

Before  reviewing  the  opinions  up- 
on this  point,  it  is  well  to  observe 
a  general  distinction  between  the 
different  kinds  of  leases  which 
are  in  common  use  in  this  state. 
Most  of  them  naturally  fall  in  two 
classes,  commonly  designated  as  the 
"or  lease"  and  the  "unless  lease/' 
and  leases  belonging  to  these  re- 
spective classes  possess  such  marked 
distinctions  in  the  rights  and  liabil- 
ities of  the  parties  thereunder  that 
these  distinctions  should  not  be  lost 
sight  of.  Under  what  is  known  as 
the  "unless  lease,''  the  lessee,  so  long 
„.  „      ^      as  he  pays  the  rent- 

^""^V^^"^      als  in  the  manner 


ilSe:."?/.;;.'^     provided,     has     an 

option  to  continue 
the  lease  in  force.  Frank  Oil  Co.  v. 
Belleview  Gas  &  Oil  Co.  29  Okla. 
719,  43  L.R.A.(N.S.)  487,  119  Pac. 
260 ;  Deming  Invest.  Co.  v.  Laliham, 
36  Okla.  773,  44  L.R.A.(N.S.)  50, 
130  Pac.  260.  Such  a  lease  is  sub- 
ject to  termination  at  the  will  of 
the  lessee,  which  privilege  may  be 
exercised  by  a  mere  failure  to  pay 
the  stipulated  rental  at  the  time  due, 
upon  the  happening  of  which  the 
lease  automatically  terminates,  and 
the  lessor  cannot  maintain  an  ac- 
tion against  the  lessee  for  rentals. 
But  even  in  an  "unless  lease"  the 
lessor  has  not  the  right  to  terminate 
the  lease  as  long  as  the  lessee  com- 
plies with  its  terms. 

In  Frank  Oil  Co.  v.  Belleview  Gas 
&  Oil  Co.  supra,  the  lease  provided 
that  if  no  well  was  commenced 
within  one  year  from  date  the  lease 
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should  become  null  and  void,  unless 
the  lessee  should  pay  $80  for  each 
year  thereafter  such  completion  was 
delayed.  It  was  held  that  this  pro- 
vision did  not  bind  the  lessee  to  pay 
any  rent  for  the  land  or  for  delay  in 
commencing  operation,  *  but  that 
said  lease  amounted  to  an  option 
preventing  the  lessor  after  receiv- 
ing the  consideration  for  any 
period  from  leasing  to  another,  and 
that  lessee  had  the  option  to  keep 
the  lease  alive  by  making  the  pay- 
ments in  accordance  with  the  terms 
of  the  lease.  In  Deming  Invest.  Co. 
V.  Lanham,  supra,  the  court  held 
that  the  lessor  in  an  "unless  lease" 
could  not  recover  rentals  thereun- 
der, and  in  this  case  the  court  reiter- 
ated the  doctrine  that  the  lessee  had 
the  option,  by  paying  the  rentals,  to 
keep  the  lease  alive.  The  lease  in 
the  last-cited  case  contained  a  sur- 
render clause.  If,  under  these 
leases,  the  lessee  had  the  option,  as 
the  court  clearly  said  he  had,  to 
keep  the  lease  alive  by  paying  the 
prescribed  rentals,  certainly  the 
lessor  could  not  terminate  same  at 
will,  for  the  existence  of  the  option 
by  the  lessee  is  inconsistent  with 
and  negatives  the  existence  of  this 
right  on  the  part  of  the  lessor. 

On  the  other  ha/id,  under  the  "or 
lease,"  even  when  containing  a  sur- 
render clause,  the  payment  of  rent- 
als by  the  lessee,  according  to  the 
terms  of  the  lease,  is  not  necessary 
to  keep  it  alive  from  time  to  time, 
nor  does  the  failure  to  pay  auto- 
matically terminate  the  contract,  as 
under  the  "unless  lease,"  and  where 
the  lessee  makes  default  in  the  pay- 
ment of  rentals  the 
lessor  may  waive  rJi^^/i*^,;.?,*^"' 
the  forfeiture  clause 
and  may  sue  and  recover  rentals 
due  according  to  the  terms  of  the 
lease.  Burress  v.  Diem,  Cohn  v. 
Clark,  and  McKee  v.  Grimm,  —  su- 
pra. The  lessee,  however,  may  termi- 
nate the  lease  at  any  time  by  avail- 
ing himself  of  the  right  to  do  so 
contained  in  the  surrender  clause 
and  by  paying  all  the  accrued  rent- 
als due  at  the  time  of  surrender. 
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Cohn    V.    Clark,    and   Burress   v. 
Diem,  supra. 

It  is  a  contradiction  to  say  that 
the  lessor  in  an  "or  lease"  may 
waive  his  right  to  declare  a  for- 
feiture for  nonpayment  of  rentals 
and  sue  for  and  recover  such  rentals 
until  a  surrender  is  made  in  accord- 
ance with  the  surrender  clause,  and 
then  say  that  the  presence  of  this 
clause  renders  the  lease  void  for 
want  of  mutuality.  If  the  lease 
was  void  for  this  cause,  the  right 
upon  the  part  of  the  lessor  to  sue 
for  rentals  would  not  exist.  In  the 
three  cases  cited  when  this  court 
sustained  a  recovery  by  the  lessor, 
the  validity  and  binding  force  of 
these  contracts  was  recognized,  for 
a  recovery  could  not  be  upheld  upon 
any  other  theory,  while  the  court 
has  refused  to  compel  the  execution 
of  a  lease  containing  a  surrender 
clause  in  conformity  with  an  agree- 
ment to  do  so.  Superior  Oil  &  Gas 
Co.  V.  Mehlin,  25  Okla.  809, 138  Am. 
St.  Rep.  942,  108  Pac.  545 ;  Hill  Oil 
&  Gas  Co.  V.  White,  53  Okla.  748, 
157  Pac.  710.  And  has  also  refused 
dpecific  performance  of  such  a  lease, 
when  executed,  for  the  reason  that 
the  surrender  clause  therein  con- 
tained gave  to  the  lessee  the  option 
to  terminate  same  at  any  time. 
Kolachny  v.  Galbreath,  26  Okla.  772, 
38  L.R.A.(N.S.)  451,  110  Pac.  902. 
And  has  also  held  that  such  con- 
tracts will  be  strictly  construed 
against  the  lessee.  Ibid. ;  Frank  Oil 
Co.  V.  Belleview  Gas  &  Oil  Co.  29 
Okla.  719,  43  L.R.A.(N.S.)  487,  119 
Pac.  260.  These  holdings  are  far 
from  saying  that  such  contracts  are 
void  when  based  upon  a  consider- 
ation. In  the  Hill  Oil  &  Gas  Co. 
Case,  the  rule  was  correctly  stated 
that  "contracts  unperformed  [with- 
out sufficient  consideration],  which 
are  optional  as  to  one,  .  .  .  are 
optional  as  to  both."  This  state- 
ment implies  a  clear  recognition  of 
the  validity  of  an  optional  contract 
when  based  upon  a  sufficient  con- 
sideration. In  none  of  the  previous 
decisions  of  this  court,  involving 
either  an  "or"  lease  or  an  "unless" 
lease,  is  there  any  support  found  for 
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the  contention  that  the  presence  of 
a  surrender  clause  in  a  lease  based 
upon  a  sufficient  consideration, 
which  has  been  executed  voluntarily 
by  parties  capable  of  contracting, 
and  which  is  free  from  any  of  the 
elements  that  render  a  contract 
void  or  voidable,  confers  upon  the 
lessor  a  corresponding  right  to  for- 
feit the  lease  at  his  option,  without 
any  agreement  to  that  effect,  and 
without  the  payment  or  promise  of 
payment  of  any  consideration  there- 
for. 

Development  was  not  the  sole  con- 
sideration for  the  lease.  The  bonus 
of  $160  supported  each  and  every 
term,  including  the  right  to  post- 
pone development  upon  paying  a 
stipulated  rental  in  conformity 
with  the  covenants  ^^^^  ^^^  ^^^^ 
of  the  lease,  and  the  lease-^ 
option  to  surrender  SSrJiSdeV*''""" 
upon  paying  the  2l"J!I! 
stipulated  sum  of  '""  "' 
$5.  The  lease  was  for  five  years,  and 
as  long  thereafter  as  oil  and  gas 
were  found  in  paying  quantities,  the 
lessor  agreeing  to  commence  a  well 
within  twelve  mqnths,  or  in  lieu 
thereof  to  pay  the  stipulated  rent- 
als. Of  course,  if  no  cash  bonus  had 
been  paid,  development  would  be  the 
sole  consideration.  Such  is-the  hold- 
ing of  the  courts  where  there  was 
no  cash  bonus,  or  where  the  consid- 
eration was  nominal  and  was  dis- 
regarded. Also,  if  there  had  been 
no  agreement  to  delay  drilling  be- 
yond a  period  of  one  year,  then  the 
court  might  say  that  unless  the 
premises  were  developed  within 
that  period  the  lease  might  be  ter- 
minated. But  here  the  parties  have 
expressly  agreed  for  a  good  and 
sufficient  consideration  that  the 
lessee  may  postpone  development 
upon  the  payment  of  a  certain  sum 
of  money.  This  condition  was 
doubtless  suggested  by  the  unde- 
veloped condition  of  the  district  in 
which  the  leased  premises  are  situ- 
ated, and  by  the  risks  incident  to 
exploring  for  oil  and  gas.  This 
covenant  was  satisfactory  to  the 
lessor  at  the  time,  and  we  know  of 
no  reason  why  the  deliberate  agree- 
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ment  of  the  parties,  expressed  in 
lanpruage  of  their  own  choice, 
wliich  is  unambiguous,  should  not  be 
given  that  effect  and  meaning  which 
it  was  intended  should  be  given 
thereto.  The  court  has  no  right  to 
fractionize  the  contract  or  divide  it 
up  into  sections,  and  say  that  the 
cash  bonus  supports  any  particular 
covenant  to  the  exclusion  of  anoth- 
er, when  such  construction  would 
be  contrary  to  the  clear  intention  of 
the  parties,  as  gathered  from  the 
face  of  their  written  agreement. 
The  conclusion  that  the  cash  bonus 
paid  upon  the  execution  and  de- 
livery of  the  lease  supports  each  and 
all  of  the  terms  and  conditions  con- 
tained therein,  including  the  sur- 
render clause,  is  sustained  by  all 
the  courts,  except  in  those  cases 
where  a  nominal  consideration  was 
rendered  and  was  held  insufficient. 
Allegheny  Oil  Co.  v.  Snyder,  45  C. 
C.  A.  604,  106  Fed.  764;  Brewster 
V.  Lanyon  Zinc  Co.  72  C.  C.  A.  213, 
140  Fed.  804 ;  Guff ey  v.  Smith,  237 
U.  S.  101,  116,  59  L.  ed.  856,  865, 
35  Sup.  Ct.  Rep.  526 ;  Pittsburg  Vit- 
rifled  Paving  &  Bldg.  Brick  Co.  v. 
Bailey,  76  Kan.  42, 12  L.R.A.(N.S.) 
745,  90  Pac.  803 ;  Poe  v.  Ulrey,  233 
111.  56,  84  N.  E.  46;  Watford  Oil  & 
Gas  Co.  V.  Shipman,  233  111.  9,  122 
Am.  St.  Rep.  144,  84  N.  E.  53; 
Central  Ohio  Natural  Gas  &  Fuel 
Co.  V.  Eckert,  70  Ohio  St.  127,  71 
N.  E.  281;  Brown  v.  Fowler,  65 
Ohio  St.  507,  63  N.  E.  76 ;  Lowther 
Oil  Co.  v.  Guffey,  52  W.  Va.  88,  43 
S.  E.  101,  22  Mor.  Min.  Rep.4545; 
Lovett  v.  Eastern  Oil  Co.  68  '^oi  Va. 
667,  70  S.  E.  707,  Ann.  Ca3i>av4^2B, 
360;  South  Penn  Oil  Co.  4od- 

gra^s,  71  W.  Va.  438,  en,  for^A. 
(N.S.)  848,  76  S.  E.  9/^  .  ,J  v. 
Henderson,  65  W.  Va.  Y^^  nfirnt,  E. 

it,  or  surrent 
on,  and  therd 
t. 
-  Okla.  — ,  L.R.]| 
c.  94;  Eastern  Q 
3kla.  — ,  177  Pa\ 

\ 
ered  the  opinion  o\ 
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762 ;  Gillespie  v.  Fulton  Oil  Co.  236 
lU.  188,  86  N.  E.  219 ;  McMillan  v. 
Philadelphia  Co.  159  Pa.  142, 28  Atl. 
220. 

It  would  be  manifestly  inequitable 
to  permit  the  lessor  who  has  entered 
into  a  contract  that  is  free  from 
fraud  and  received  a  substantial 
consideration  therefor,  to  retain  that 
consideration,  avoid  the  lease,  and 
deprive  the  lessee  of  the  privilege  or 
option  which  it  has  purchased  and 
paid  for.  I  am  therefore  of  the 
opinion  that  the  presence  of  the  sur- 
render clause  in  the  lease  involved 
did  not  render  it  void  for  want  of 
mutuality  and  did  not  confer  on  the 
lessor  the  right  to  terminate  the 
lease  at  will,  and  that  the  judgment 
of  the  trial  court  should  be,  and  the 
same  is,  hereby  reversed,  and  this 
cause  remanded. 

All  the  Justices  concur,  except 
Owen,  J.,  concurs  in  conclusion; 
Turner,  J.,  not  participating. 

Kane,  J.,  concurring : 

I  concur  fully  in  the  conclusion 
and  reasoning  of  the  court  as  stated 
in  the  opinion  just  handed  down.  I 
wish,  however,  to  further  support 
my  concurrence  by  reference  to  the 
additional  reasoning  and  authorities 
to  the  same  effect,  contained  in  my 
dissenting  opinion  in  the  overruled 
case  of  Brown  v.  Wilson,  —  Okla. 
— ,  L.R.A.1917B,  1184,  160  Pac.  94. 


NOTE. 

The  reported  case  (Northwestern 
OUi  &  Gas  Co.  v.  Branine,  ante,  844) 
should  be  read  in  connection  with 
Rich  v.  Donaghey,  post,  352;  and  the 
note  following  the  latter  case  at  page 
378. 


is  commenced  in  the 

-23. 
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FRED  S.  RICH,  Plff.  in  Err., 

V, 

M.  P.  DONAGHEY  et  al. 

OJddhoma  Supreme  Court -^  Decemher  3,  1918. 

(—  Okla.  — ,  177  Pac.  86.) 

Mines  -—  oil  and  gas  lease  —  option  to  surrender  — -  consideration  — * 
mutuality. 

1.  The  owners  of  a  tract  of  60  acres  of  land  executed  an  instrument, 
denominated  an  oil  and  gas  lease,  by  the  terms  of  which  they  granted, 
demised,  leased,  and  let  the  same  to  another,  his  heirs,  executors,  adminis- 
trators, and  assigns,  for  the  sole  and  only  purpose  of  mining  and  operating 
for  oil  and  gas,  and  of  laying  pipe  lines,  and  of  building  tanks,  power 
stations,  and  structures  thereon,  to  procure  and  take  care  of  said  products. 
The  grant  was-  for  a  term  of  five  years  from  date  and  as  long  thereafter 
as  oil  or  gas,  or  either  of  them,  was  produced  by  said  party.  The  instru- 
ment recited  a  consideration  of  $1  paid  by  the  lessee  to  the  lessors.  The 
lessee  agreed  to  deliver  to  lessors  one  eighth  of  the  oil  produced  and  saved 
from  the  premises;  to  pay  a  certain  stipulated  sum  per  annum  for  each 
gas  well,  and  for  gas  utilized  from  each  oil  well.  The  lessee  further  agreed 
to  complete  a  well  on  said  premises  within  six  months,  or  pay  at  the  rate 
of  $15  for  each  additional  month  such  completion  was  delayed.  The  in- 
strument contained  the  further  provision  that  the  lessee  should  have  the 
right  at  any  time,  on  payment  of  $1  to  the  lessors,  to  surrender  the  lease 
for  cancelation,  after  which  all  payments  and  liabilities  thereafter  to 
accrue  under  and  by  virtue  of  its  terms  should  cease  and  determine.  In 
an  action  by  the  owners  of  the  land  to  cancel  the  instrument  and  remove 
same  as  a  cloud  on  their  title,  commenced  prior  to  the  expiration  of  the 
term  of  five  years,  it  appearing  that  no  well  had  been  commenced^  but 
that  the  lessee  had  made  timely  payments  or  tender  of  all  sums  stipulated 
to  be  paid  for  delay  in  completing  a  well,  held,  (a)  that  the  consideration 
recited  in  the  face  of  the  instrument  is  sufficient  to  support  the  grant  of 
the  exclusive  right  to  occupy  the  land  and  explore  the  same  for  oil  and 
gas  and  to  take  and  remove  such  as  may  l^e  found  therein  for  the  entire 
term  specified,  and  also  the  right  of  the  lessee,  on  compliance  with  the 
conditions  expressed,  to  terminate  the  same\  (b)  that  the  agreement  is 
not  void  for  the  want  of  mutuality;  (c)  that,\^though  no  well  had  been 
commenced  on  the  premises,  the  lessors  had  not  flbe  option  to  refuse  timely 
tender  of  payments  for  delay  in  completing  a  wellVnd  terminate  the  grant, 
or  to  compel  a  surrender  thereof;  (d)  that  the  inswument  does  not  create 
a  tenancy  at  will  within  the  operation  of  the  rulAthat  an  estate  at  the 
will  of  one  party  is  equally  at  the  will  of  the  other.  \ 

[See  note  on  this  question  beginning  on  page  378.]\ 

—  title  to  oil  and  gas.  the  strata  underlying  the  surface  of 

2.  The  owner  of  land  has,  on  ac-  his  land,  as  in  Ae  case  of  coal  or 
count  of  their  vagrant  and  fugitive  other  solid  mineral*,  fixed  in  and  form- 
nature,  no  absolute  right  or  title  to  Ing  a  part  of  the  soil  itself. 

the  oil  or  gas  which  may  permeate         [See  18  R.  C.  L.  1106,  1206.] 

Headnote  1  by  Miley,  J. 
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—  rigrht  to  operate  for  oiL 

3.  The  owner  of  land  under  which 
lie  oil  and  gas  has  an  exclusive  right, 
subject  to  legislative  control  against 
waste  and  the  like,  to  erect  structures 
on  the  surface  of  the  land,  and  explore 
therefor  by  drilling  wells  through 
Underlying  strata,  and  to  take  there- 
from and  reduce  to  possession,  and 
thus  acquire  absolute  title  as  personal 
property  to,  such  oil  and  gas  as  may 
be  obtained  therefrom. 

[See  18  R.  C.  L.  1207.] 

—  grant  of  right. 

4.  The  right  of  the  owner  of  lands 
permeated  by  oil  and  gas  to  drill  wells, 
and  to  dig  and  reduce  these  products 
to  possession,  is  an  incorporeal  her- 
editament, and  the  propet"  subject  of 
sale,  and  may  be  granted  or  reserved. 

[See  18  R.  C.  L.  1207.] 

—  interest  granted. 

5.  A  lease,  conferring  the  right,  for 
a  specified  time,  to  mine  and  operate 
upon  the  lessor's  premises  for  oil  and 
gas,  grants  to  the  lessee  a  present 
vested  interest  in  the  land. 

[See  18  R.  C.  L.  1210  et  seq.] 

Contract  —  unilateral  —  validity. 

6.  A  unilateral  contract  is  one  in 
which  there  is  a  promise  on  one  side 
only,  the  consideration  on  the  other 
side  being  executed;  such  contracts 
are  not  void  for  want  of  mutuality. 

[See  6  R.  C.  L.  687.] 

—  absence  of  consideration. 

7.  A  contract  made  up  of  mutual 
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promises  in  which  the  promise  of  one 
piarty  is  not  absolutely  binding,  or  a 
promise  without  consideration,  cannot 
be  enforced  against  the  one  making 
the  absolute  or  the  sole  promise  for 
want  of  consideration. 
[See  6  R.  C.  L.  683-685.] 

—  consideration  —  sufficiency. 

8.  One  dollar  is  a  sufficient  consider- 
ation to  support  a  conveyance  of  land 
or  other  agreement. 

See  6  R.  C.  L.  652  et  seq.;  8  R.  C.  L. 
962,  963.] 

—  mutual  options. 

9.  The  rule  that  unperformed  con- 
tracts, optional  as  to  one  of  the  par- 
ties, are  optional  as  to  both,  applies 
only  to  contracts  consisting  of  mutual 
promises  wholly  executory  and  unper- 
formed. 

[See  6  R.  C.  L.  603,  604.] 

Mines  —  cancelation  of  lease. 

10.  Inadequacy  of  consideration 
alone  is  not  sufficient  to  justify  a 
court  of  equity  in  canceling  an  oil 
and  gas  lease  regularly  executed. 

[See  6  R.  C.  L.  678;  18  R.  C.  L.  1210.] 

Landlord  and  tenant  —  lease  for  term 
—  conversion  into  lease  for  years. 

11.  The  lessee's  option  to  terminate 
a  grant  for  a  definite  term  in  the 
nature  of  a  term  for  years,  before  the 
expiration  of  the  term,  does  not  con- 
vert the  grant  into  one  in  the  nature 
of  a  tenancy  at  will. 

[See  16  R.  C.  L.   606,  607.] 


(Owen,  J.,  dissents.) 


Error  to  the  District  Court  for  Pontotoc  County  to  review  a  judgment 
in  favor  of  plaintiffs  in  an  action  brought  to  cancel  and  remove  an  oil 
and  gas  lease  as  a  cloud  on  their  title  to  a  certain  tract  of  land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  West^  Sherman,  &  Davidson 

for  plaintiff  in  error. 

Messrs.  Prichard  &  Allen,  for  de- 
fendants in  error: 

The  lessee  was  given  the  right,  by 
virtue  of  the  surrender  clause,  to  p&y 
for  delay  in  development,  or  surrender 
the  lease  for  cancelation,  and  thereby 
terminate,  the  contract. 

Brown  v.  Wilson,  —  Okla.  — ,  L.R.A. 
1917B,  1184,  160  Pac.  94;  Eastern  Oil 
Co.  V.  Beatty,  —  Okla.  — ,  177  Pac. 
104. 

Miiey,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  in  the 

3  A.L.R.— 23. 


court  below  on  the  9th  day  of  Sep- 
tember, 1915,  by  defendants  in 
error  as  plaintiffs  therein,  to  cancel 
and  remove^  as  a  cloud  upon  their 
title  to  a  certain  tract  of  60  acres  of 
land,  an  oil  and  gas  lease  which 
they  had  executed  thereon  and  de- 
livered to  the  plaintiff  in  error,  de- 
fendant below,  on  the  29th  day  of 
December,  1914.  There  was  judg- 
ment for  the  plaintiffs,  to  reverse 
which  this  proceeding  in  error  was 
prosecuted..  The  pertinent  provi- 
sions of  the  lease  are  as  follows : 
''Agreement  made  and  entered  in- 
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tx)  the  29th  day  of  December,  1914, 
by  and  between  M.  P.  Donaghey 
and  Sallie  Donaghey,  of  Ada,  Okla- 
homa, party  of  the  first  part,  lessors, 
and  Fred  S.  Rich,  of  Oil  City,  Penn- 
sylvania, party  of  the  second  part, 
lessees. 

"Witnesseth,  that  the  said  party 
of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  $1  to  them  in 
hand  well  and  truly  paid  by  the 
said  party  of  the  second  part,  and 
receipt  of  which  is  hereby  acknowl- 
edged, and  of  the  covenants  and 
agreements  hereinafter  contained  on 
the  part  of  the  party  of  the  second 
part  to  be  paid,  kept,  and  per- 
formed, have  granted,  demised, 
leased,  and  let,  and  by  these  pres- 
ents do  grant,  demise,  lease,  and  let, 
unto  the  said  second  party,  his 
heirs,  executors,  administrators, 
successors,  or  assigns,  for  the  sole 
and  only  purpose  of  mining  find  op- 
erating for  oil  and  gas,  and  of  lay- 
ing pipe  lines,  and  of  building 
tanks,  powers,  stations,  and  struc- 
tures thereon,  to  procure  and  take 
care  of  said  products,  all  that  cer- 
tain tract  of  land  situated  in  the 
county  of  Pontotoc,  state  of  Okla- 
homa, described  as  follows,  to  wit: 
The  south  half  (i)  of  the  northwest 
quarter  (N.  W.  i)  of  the  northwest 
quarter  (N.  W.  i),.  and  the  south- 
west quarter  (S.  W.  i)  of  the  north- 
west quarter  (N.  W.  i)  of  section 
28,  township  4  north,  range  6  east 
of  the  Indian  base  and  meridian, 
and  containing  sixty  (60)  acres, 
more  or  less. 

"It  is  agreed  that  this  lease  shall 
remain  in  force  for  a  term  of  five 
years  from  this  date,  and  as  long 
thereafter  as  oil  or  gas,  or  either 
of  them,  is  produced  from  said  land 
by  the  party  of  the  second  part,  his 
heirs,  administrators,  executors, 
successors,  or  assigns. 

"In  consideration  of  the  premises, 
the  said  party  of  the  second  part 
covenants  and  agrees: 

"First.  To  deliver  to  the  credit  of 
the  first  parties,  their  heirs  or 
assigns,  free  of  cost,  in  the  pipe  line 
to  which  the  wells  may  be  connect- 
ed, the  equal  one-eighth  part  of  all 


oil  produced  and  saved  from  the 
leased  premises. 

"Second.  To  pay  the  first  party 
two  hundred  and  "Vioo  dollars  each 
year  in  advance  for  the  gas  from 
each  well  where  gas  only  is  foundc 
while  the  same  is  being  used  off  the 
premises,  and  the  first  parties  to 
have  gas  free  of  cost  from  any  such 
well  for  four  stoves  and  twelve  in- 
side lights  in  the  principal  dwelling 
house  on  said  land  during  the  same 
time,  at  their  own  risk,  by  making 
their  own  connections  with  the  well. 

"Third.  To  pay  the  first  party  for 
gas  produced  from  any  oil  well  and 
used  off  the  premises  at  the  rate  of 
$50  per  year  for  the  time  during 
which  such  gas  shall  be  used,  said 
payments  to  be  made  each  three 
months  in  advance. 

"Hie  party  of  the  second  part 
agrees  to  complete  a  well  on  said 
premises  within  six  months  from 
the  date  hereof,  or  pay  at  the  rate 
of  fifteen  and  »Vioo  dollars  for 
each  additional  month  such  com- 
pletion is  delayed  from  the  time 
above  mentioned  for  the  completion 
of  such  well  until  a  well  is  complet- 
ed; and  it  is  agreed  that  the  com- 
pletion of  such  well  shall  be  and 
operate  as  a  full  liquidation  of  all 
rent  under  this  provision  during  the 
remainder  of  the  term  of  the 
lease.    .    .    • 

"All  payments  which  may  fall  due 
under  this  lease  may  be  made  di- 
rectly to  M.  P.  Donaghey,  of  Ada, 
Oklahoma,  or  deposited  to  his  credit 
in  Oklahoma  State  Bank,  of  Ada, 
Oklahoma. 

"The  party  of  the  second  part,  its 
successors  or  assigns,  shall  have  the 
right  at  any  time,  on  the  pasnnent  of 
$1  to  the  parties  of  the  first  part, 
their  heirs  or  assigns,  to  surrender 
this  lease  for  cancelation,  after 
which  all  payments  and  liabilities 
thereafter  to  accrue  under  and  by 
virtue  of  its  terms  shall  cease  and 
determine ;  provided,  this  surrender 
clause,  and  the  option  therein  re- 
served to  the  lessee,  shall  cease  and 
become  absolutely  inoperative  im- 
mediately and  concurrently  with  the 
institution  of  any  suit  in  any  court 
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of  law  or  equity  by  the  lessee  to  en- 
force this  lease,  or  any  of  its  terms, 
•r  to  recover  possession  of  the  leased 
land  or  any  part  thereof,  against  or 
from  the  lessor,  his  heirs,  executors, 
administrators,  successors,  or  as- 
Bigns,  or  any  other  person  or  per- 
sons. All  covenants  and  agreements 
herein  set  forth  between  the  parties 
hereto  shall  extend  to  their  succes- 
sors, heirs,  executors,  administra- 
tors, and  assigns/' 

In  his  brief  the  plaintiff  in  error 
states  the  issues  made  by  the  plead- 
ings as  follows : 

"The  petition  of  the  plaintiffs, 
after  setting  forth  the  execution  and 
delivery  of  the  lease,  alleges : 

"  'That  said  defendant  has  wholly 
failed,  neglected,  and  refused  to 
comply  with  any  of  the  terms,  cove- 
nants, agreements,  and  conditions 
of  said  lease  contract  in  thi^^  that 
said  defendant  has  made  no  start  or 
effort  to  commence  a  well  on  said 
premises,  nor  has  done  or  performed 
any  act  showing  any  intention  on 
his  part  to  commence  said  well; 
neither  has  said  defendant  made 
payment  for  the  delay  in  completion 
of  such  well,  as  provided  in  said 
contract.  That  the  defendant  has 
never  entered  upon,  nor  taken  pos- 
session of,  said  premises,  but  has 
wholly  abandoned  the  same,  and 
made  default  of  his  right,  title,  or 
interest  to  and  in  said  premises. 

*** .  •  .  That  said  lease  contract 
provides  that  the  party  of  the  sec- 
ond part,  the  defendant  herein, 
shall  have  the  right  at  any  time,  on 
the  payment  of  $1  to  the  parties  of 
the  first  part,  the  plaintiffs  herein, 
to  surrender  this  lease  for  cancela- 
tion, after  which  all  payments  and 
liabilities  under  and  by  virtue  of  ite 
terms  shall  cease  and  determine; 
that  heretofore,  to  wit,  on  the  1st 
day  of  September,  1915,  the  plain- 
tiffs herein  sent  by  registered  letter 
the  $1  provided  by  said  lease  to  the 
defendant,  with  the  written  request 
that  the  said  defendant  should  re- 
lease of  record  said  contract;  that 
on  the  8th  day  of  September,  1915, 
the  said  defendant  refused  to  release 
of  record  said  contract. 
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"Tlaintiffs  further  allege  that 
wells  have  been  sunk  on  lands  ad- 
jacent to  plaintiff's  said  land;  and 
oil  or  gas  produced  in  said  wells, 
and  gas  is  being  extracted  from  un- 
der the  adjacent  land,  and  that  it  is 
necessary  for  plaintiffs  to  have  their 
said  land  mined  and  operated  to 
conserve  the  oil  and  gas  contained 
in  and  under  their  said  land ;  .  .  • 
that  plaintiffs  will  suffer  great  and 
irreparable  damage  and  loss  by  rea- 
son of  oil  and  gas  being  extracted 
from  their  said  lands  through  wells 
now  in  operation  on  adjacent  land/ 

"It  is  alleged  that  the  lease 
ought  to  be  canceled  as  a  cloud  up- 
on title  of  plaintiffs,  and  the  prayer 
is  that  they  have  judgment  against 
the  defendant,  canceling  said  lease 
upon  the  grounds  stated. 

"The  defendant  answered,  deny- 
ing the  allegation  of  nonpayment  of 
rentels,  and  alleging  affirmatively 
that  he  had  in  fact  paid,  or  tendered, 
the  rentals  as  provided  in  the  lease, 
and  that  he  had  performed,  and  was 
performing,  all  the  conditions  and 
requirements  of  his  lease. 

"The  answer  denied  that  oil  or 
gas  was  being  extracted  from  ad- 
joining lands ;  and  further  set  forth 
that  the  defendant  intended,  in<good 
faith  and  with  due  and  proper  dil- 
igence, to  operate  the  land  for  oil 
and  gas,  and  to  protect  the  same 
from  being  drained  by  exploration 
or  development  on  the  surrounding 
land,  and  denied  the  right  of  the 
plaintiffs  to  the  relief  prayed  for  on 
the  grounds  stated  in  their  petition.'' 

This  stetement  of  the  issues  is  not 
controverted  by  defendants  in  error. 
The  cause  came  on  to  be  heard  by 
the  court  upon  the  issues  thus 
joined.  The  court  made  findings  of 
fact  to  the  effect  that  the  lessors,  as 
owners  of  the  land,  executed  and  de- 
livered the  lease  as  above  stated; 
that  no  well  had  been  drilled  or  com- 
pleted on  thie  premises  within  six 
months  from  the  date  of  the  lease, 
but  that  the  first  two  months'  pay- 
ments accruing,  after  the  expiration 
of  said  six  months'  period,  were 
duly  made  by  lessee  and  accepted  by 
the  lessors ;  that  the  payment  for  the 
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third  month  was  duly  tendered  by 
the  lessee  to  the  lessors,  which  they 
refused  to  accept,  but  tendered  the 
lessee  the  sum  of  $1  and  form  of 
release  of  said  oil  and  gas  lease,  and 
demanded  that  the  lessee  execute  the 
same ;  that  the  lessee  refused  to  ac- 
cept the  said  sum  and  to  execute 
said  release,  and  deposited  the  said 
sum  of  $15  for  the  third  month's  de- 
lay to  the  credit. of  the  lessors  in 
the  bank  designated  as  the  deposi- 
tory thereof;  that  the  lessee  had 
deposited  all  sums  accruing  under 
the  terms  of  said  lease  for  delay  in 
completion  of  a  well  to  the  date  of 
the  trial  in  said  bank  to  the  credit 
of  the  lessors,  but  which  sums  had 
not  been  withdrawn  by  them. 
!  The  trial  court  concluded  upon 
the  facts  so  found  that,  ''because  of 
the  surrender  clause  in  said  lease, 
the  said  lease  was  unilateral  and 
void,  and  that  the  lessors,  under  the 
terms  of  said  surrender  clause,  had 
the  right,  notwithstanding  the  pay- 
ment and  tender  of  rentals,  to  sur- 
render the  same  at  any  time,  upon 
the  payment  to  the  lessee  of  $1,  and 
that,  having  exercised  said  right, 
they  were  entitled  to  have  said  lease 
canceled  as  a  cloud  on  their  title  to 
the  lands  covered  by  said  lease,"  and 
judgment  was  rendered  accordingly. 
There  was  no  finding  that  the  lessee 
had  abandoned  the  premises,  as  al- 
leged in  the  petition;  neither  was 
there  a  finding  that  the  lessee  was 
guilty  of  negligence  in  permitting 
the  land  to  be  drained  of  oil  or  gas 
by  operations  on  adjoining  premises. 
There  was  no  finding  of  fact  upon 
which  to  base  a  decree  of  forfeiture 
or  cancelation  of  the  lease  for  fail- 
ure to  make  payments  for  delay, 
or  the  failure  to  perform  any  condi- 
tion or  covenant  therein. 

The  parties  agree  that  the  only 
question  to  be  decided  by  this  court 
is  whether  the  trial  court  erred  in 
the  conclusions  just  quoted,  decree- 
ing a  cancelation  of  the  lease  upon 
the  facts  found. 

In  the  consideration  of  the  ques- 
tions presented  it  will  perhaps  prove 
helpful  if  notice  be  first  taken  of  the 
rights  of  the  lessee  created  by  the 


written  instrument  in  question.  At 
the  time  of  its  execution  the  plain- 
tiffs were  the  owners  in  fee  simple 
of  the  land.  By  virtue  of  such  own- 
ership they  had,  on  account  of  the 
'Vagrant  and  fugitive  nature''  of 
the  substances,  constituting  ''a  sort 
of  subterranean  ferse  naturae"  (Re 
Indian  Territory  Illuminating  Oil 
Co.  43  Okla.  307,  142  Pac.  997),  no 
absolute  right  or 
title  to  the  oil  or  gas  ^^i^Z^^l^lV 
which  might  per- 
meate the  strata  underlying  the  sur- 
face of  their  land,  as  in  the  case  of 
coal  or  other  solid  minerals  fixed  in, 
and  forming  a  part  of,  the  soil  it- 
self. Ohio  Oil  Co.  V.  Indiana,  177 
U.  S.  190,  44  L.  ed.  729,  20  Sup.  Ct. 
Rep.  576. 

But  with  respect  to  such  oil  and 
gas,  they  had  certain  rights  desig- 
nated by  the  same  courts  as  a  quali- 
fied ownership  thereof,  but  which 
may  be  more  accu- 
rately stated  as  Zii'SlU'ior  on. 
exclusive  right,  sub- 
ject to  legislative  control  against 
waste  and  the  like,  to  erect  struc- 
tures on  the  surface  of  their  land, 
and  explore  therefor  by  drilling 
wells  through  the  underlying  strata, 
and  to  take  therefrom  and  reduce  to 
possession,  and  thus  acquire  abso- 
lute title  as  personal  property  to 
such  as  might  be  found  and  obtained 
thereby.  This  right  is  the  proper 
subject  of  sale,  and 
may  be  granted  or 
reserved.  Barker  v.  Campbell-Rat- 
cliff  Land  Co.  —  Okla.  — ,  L.R.A. 
1918 A,  487,  167  Pac.  468.  The  right 
so  granted  or  reserved,  and  held 
separate  and  apart  from  the  posses- 
sion of  the  land  itself,  is  an  in- 
corporeal hereditamenl ;  or  more 
specifically,  as  designated  in  the 
ancient  French,  a  profit  k  prendre, 
analogous  to  a  profit  to  hunt  and 
fish  on  the  land  of  another.  Ko- 
lachny  v.  Galbreath,  26  Okla.  772, 
38  L.R.A.(N.S.)  451,  110  Pac.  902; 
Funk  V.  Haldeman,  53  Pa.  229,  7 
Mor.  Min.  Rep.  203;  Phillips  v. 
Springfield  Crude  Oil  Co.  76  Kan. 
783,  92  Pac.  1119.  Considered  with 
respect  to  duration,  if  the  grant  be 
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to  one  and  his  heirs  and  assigns  for- 
ever, it  is  of  an  interest  in  fee.  Funk 
V.  Haldeman,  53  Pa.  229,  7  Mor. 
Min.  Rep.  203.  An  interest  of  less 
duration  may  be  granted,  and  that 
for  a  term  of  years  has  been  de- 
nominated by  this  court  a  chattel 
real.  Duff  v.  Keaton,  33  Okla.  92, 
42  L.R.A.(N.S.)  472,  124  Pac.  291. 
Such  right  is  an  interest  in  land.  14 
Cyc.  1144 ;  Heller  v.  Dailey,  28  Ind. 
App.  555,  63  N.  E.  490.  If  granted 
in  the  homestead  of  the  family,  the 
wife  must  join  in  the  conveyance. 
Carter  Oil  Co.  v.  Popp,  —  Okla.  — , 

174  Pac.  747.  A  grant  thereof  is  an 
alienation  within  the  meaning  of 
the  acts  of  Congress  removing  re- 
strictions (Eldred  v.  Okmulgee  Loan 
&  T.  Co.  22  Okla.  742,  98  Pac.  929), 
or  imposing  restrictions  (Parker  v. 
Riley,  155  C.  C.  A.  572,  243  Fed. 
42),  on  the  alienation  of  allotted  In- 
dian land,  and  is  a  conveyance  with- 
in the  meaning  of  §  9,  Act  Cong. 
May  27, 1908,  chap.  199  (35  Stat,  at 
L.  315,  3  Fed.  Stat.  Anno.  2d  ed.  p. 
890),  providing  that  "no  convey- 
ance of  any  interest  of  any  full- 
blood  Indian  heir"  in  land  inherited 
from  any  deceased  allottee  of  the 
Five  Civilized  Tribes  shall  be  valid 
unless  approved  by  the  county 
court.    Hoyt  v.  Fixico,  —  Okla.  — , 

175  Pac.  517. 

Bearing  these  principles  in  mind, 
it  will  at  once  be  seen  that  by  this 
instrument  the    plaintiffs   granted 

to  the  defendant  a 
ffran't!^'!^  present    vested    in- 

terest in  their  land. 
Bcennan  v.  Hunter,  —  Okla.  — ,  172 
Pac.  49 ;  Northwestern  Oil  &  Gas  Co. 
V.  Branine,  —  Okla.  — ,  ante,  344, 
175  Pac.  533.  That  is,  the  right  for 
at  least  five  years,  of  mining  and 
operating  thereon  for  oil  and  gas, 
which  includes,  of  course,  the  right 
to  explore  therefor,  and  to  extract 
therefrom  and  reduce  to  possession, 
as  their  personal  property,  such  as 
may  be  found.  In  other  words,  it 
was  a  grant  of  the  exclusive  right, 
for  the  time  specified,  to  take  all  the 
oil  and  gas  that  could  be  found  by 
drilling  wells  upon  the  particular 
tract  of  land,  with  the  accompany* 
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ing  incidental  right  to  occupy  so 
much  of  the  surface  as  required  to 
do  those  things  necessary  to  the  dis- 
covery of  and  for  the  enjoyment  of 
the  principal  right  so  to  take  oil  or 
gas.  No  more  nor  greater  right, 
except  perhaps  as  to  duration,  with 
respect  to  oil  and  gas,  could  be 
granted.  Although  there  had  been 
in  terms  a  purported  conveyance  of 
all  the  oil  and  gas  in  the  place,  yet, 
by  reason  of  the  nature  of  these  sub- 
stances, no  title  thereto  or  estate 
therein  would  have  vested,  but  only 
the  right  to  search  for  and  reduce 
to  possession  sudi  as  might  be 
found;  and  when  reduced  to  pos- 
session, not  merely  discovered,  title 
thereto  and  an  estate  therein  as 
corporeal  property  would  vest.  Ko- 
lachny  v.  Galbreath,  26  Okla.  772, 
38  L.R.A.(N.S.)  451,  110  Pac.  902; 
Frank  Oil  Co.  v.  Belleview  Gas  & 
Oil  Co.  29  Okla.  719,  43  L.R.A. 
(N.S.)  487,  119  Pac.  260;  Hill  Oil 
&  Gas  Co.  V.  White,  53  Okla.  748, 
157  Pac.  710.  Though  denominated 
a  leilse,  and  in  deference  to  custom 
will  be  so  referred  to  herein,  the  in- 
strument before  us,  strictly  speak- 
ing, is  not  such,  but  is  in  effect  a 
grant  in  prsesenti  of  all  the  right  to 
the  oil  and  gas  to  be  found  in  the 
lands  described,  with  the  right  for 
a  term  of  five  years  to  enter  and 
search  therefor,  and,  if  found,  to 
produce  and  remove  them,  not  only 
during  said  term,  but  also  as  long 
thereafter  as  either  is  produced,  and 
to  occupy  so  much  of  the  surface  of 
the  land  as  may  be  necessary  for  the 
purpose  of  exploration  or  produc- 
tion, or  both. 

The  trial  court  held  that  the  con-^ 
tract  granting  this  present  vested 
interest  in  the  land  was  "unilateral 
and  void.''    Strictly  speaking,  a  uni- 
lateral  contract    is   one   in   which 
there  is   a  promise  c^^.^^et- 
on  one  side  only,  the  iii»"«tepoi-    ^v 
consideration  on  the  ^•"*"'^- 
other  side  being  executed.  Evidently 
the  term  was  not  used  in  that  sense 
by  the  trial  court,  for  such  con- 
tracts are  not  void,  but  are  equally 
as  valid  as  bilateral  contracts,  con- 
sisting solely  of  mutual  promises  to 
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do  some  future  act,  in  which  the 
consideration  of  the  promise  of  one 
party  is  a  promise  on  the  part  of 
the  other.  The  term,  "unilateral," 
is  often  used  to  express  absence  of 
mutuality.  In  the  case  of  contracts 
made  up  solely  of  mutual  promises, 
each  the  consideration  for  the  other, 
where  the  promises  of  one  pairty 
are  so  expressed  as  not  to  be  abso- 
lutely binding  on  him,  but  to  be  per- 
formed only  if  such  party  so  wills, 
or  a  promise  on  but  one  side  and  no 
consideration  therefor,  the  one  who 

makes  the  absolute 
T^nM^'Auin.      promise  in  the  one 

case,  or  the  sole 
promise  in  the  other,  is  not  bound 
to  perform.  The  reason  sometimes 
given  is  that  the  contract  is  unilat- 
eral, or  void  for  the  want  of  mutu- 
ality. The  real  reason  is  that  there 
is  not  a  sufficient  consideration  for 
the  promise.  "Consideration  is  es- 
sential; mutuality  of  obligation  is 
not,  unless  the  want  of  mutuality 
would  leave  one  party  without  a 
valid  or  available  consideration  for 
his  promise."  6  R.  C.  L.  p.  686. 
Therefore,  what  the  trial  court  no 
doubt  meant  was  that  the  lessee 
neither  gave  nor  made  a  binding 
promise  of  anything  of  value  for 
the  grant  of  the  right  to  explore  the 
land  and  produce  the  oil  or  gas,  if 
any  found  thereon.  In  other  words, 
that  there  was  not  a  sufficient  con- 
sideration for  the  grant.  In  this 
the  court  erred. 

It  is  provided  by  statute  in  this 
state  that  a  written  instrument  is 
presumptive  evidence  of  a  consid- 
eration. Rev.  Laws  1910,  §  934. 
Also  that  the  burden  of  showing  a 
want  of  consideration  lies  with  the 
party  seeking  to  invalidate  it.  Id. 
§  935.  Any  benefit  conferred,  or 
agreed  to  be  conferred,  upon  the 
lessors  by  the  lessee,  to  which  the 
lessors  were  not  lawfully  entitled,  or 
any  prejudice  (detriment)  suffered, 
or  agreed  to  be  suffered,  by  the 
lessee,  other  than  such  as  he  was  at 
the  time  of  the  execution  of  the  in- 
strument bound  to  suffer,  is  a  good 
consideration.    Id.  §  926. 

Among    the    considerations    ex- 


pressed in  this  instrument  are  the 
covenants  and  agreements  of  the 
lessee  to  pay  certain  stipulated 
royalties  for  oil,  and  for  each  gas 
well,  and  to  complete  a  well  within 
six  months,  or  pay  at  the  rate  of 
$15  for  each  additional  month  such 
completion  is  delayed.  It  will  be 
conceded  that  this  agreement  to  de- 
velop, and  the  prospective  royal- 
ties, or  the  monthly  payments  in 
lieu  of  development,  standing  alone, 
would  constitute  a  sufficient  consid- 
eration. But  it  is  contended  that 
under  the  clause  in  the  instrument 
conferring  on  the  defendant  the 
option  to  surrender  the  lease  for 
cancelation,  after  which  all  pay- 
ments and  liabilities  thereafter  to 
accrue  under  and  by  virtue  of  its 
terms  shall  cease  and  determine,  the 
lessee  was  not  bound  to  perform 
these  promises,  or,  as  it  is  said,  not 
bound  to  do  anjrthing.  This  state- 
ment would  appear  to  be  too  sweep- 
ing. Instead  of  not  being  bound  to 
do  anything,  the  lessee  is  obligated 
thereunder  to  do  one  of  three  things : 
(1)  Drill  and  complete  a  well  in  a 
fixed  time,  or  (2)  surrender  all  his 
rights  and  pay  in  addition  the  sum 
of  $1,  or  (3)  pay  during  the  term 
of  five  years,  or  until  surrender,  $16 
per  month  for  each  additional 
month  the  completion  of  a  well  is 
delayed.  The  lessee  cannot  escape 
from  all  these  obligations.  He  may 
escape  two  of  them,  but  he  is  abso- 
lutely bound  to  do  one  of  the  three. 
If  he  does  the  first,  and  fails  to  find 
oil  or  gas,  he  will  suffer  a  detriment, 
and,  if  oil  or  gas  is  discovered,  will 
confer  a  benefit  on  the  lessor  by 
way  of  royalties  on  the  oil  and  gas 
produced.  If  he  does  the  second,  he 
will  suffer  a  detriment  and  confer  a 
corresponding  benefit  on  the  lessor. 
If  he  does  neither  of  these,  he  is  ab- 
solutely obligated  to  the  other,  and 
the  amounts  agreed  to  be  paid  for 
the  delay  may  be  recovered  in  an 
action  therefor.  Cohn  v.  Clark,  48 
Okla.  500,  L.R.A.1916B,  686,  150 
Pac.  467 ;  McKee  v.  Grimm,  —  Okla. 
— ,  157  Pac.  308.  If  the  lessee 
should  choose  to  perform  what  may 
seem  to  be  the  least  onerous  obliga- 
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tion,  and  surrender,  the  lessor  will 
obtain  some  benefit  and  the 'lessee 
suffer  some  detriment,  at  least  to 
the  extent  of  $1.  It  would  seem, 
therefore,  that  under  these  alter- 
native obligations  to  develop,  or  sur- 
render, or  pay  for  delay,  a  consider- 
ation is  not  wanting.  The  fact  that 
the  lessee  must  pay  $1  at  the  time 
he  exercises  the  right  of  surrender 
should,  it  would  seem,  afford  ground 
for  distinguishing  decisions  holding 
that  the  lessee  was  not  obligated  to 
anything,  where,  under  the  leases 
there  under  consideration,  the  les- 
see was  not  obligated  to  pay  any- 
thing at  the  time  of  the  surrender, 
or  in  which  it  was  provided  that  the 
lease  should  terminate  and  become 
void  as  to  both  parties  unless  a 
stipulated  sum  was  paid  for  delay. 
But,  putting  that  aside,  if  we  give 
the  surrender  clause  the  sweeping 
effect  claimed,  and  assume  that  by 
virtue  thereof  the  lessee  has  given 
no  binding  promise  to  drill  or  pay, 
or  do  an3rthing,  and  treat  the  in- 
strument as  though  it  recited  no 
promise  whatever,  or  imposed  no 
obligations  to  pay  royalties,  and  to 
develop,  or  pay  a  fixed  sum  at  stated 
times  in  lieu  thereof,  it  does  not  fol- 
low that  the  instrument  is  without 
sufficient  consideration.  Grants  of 
this  character  are  not  dependent  for 
their  validity  on  an  agreement  to 
pay  royalties  and  the  consequent 
expressed  or  implied  covenant  to 
develop.  They  may  be  for  any  oth- 
er consideration  agreeable  to  the 
parties  and  valuable  in  law.  The 
consideration  may  be  wholly  execut- 
ed. Section  930,  Rev.  Laws  1910. 
It  may  be  in  money  only,  paid  at  the 
time  of  the  execution  and  delivery 
of  the  instrument.  Such  moneyed 
consideration,  in  addition  to  the 
covenants  before  referred  to,  is  re- 
cited to  have  been  paid  and  its  re- 
ceipt acknowledged  in  the  face  of 
the  instrument.  It  is  true  that  the 
amount  recited  is  small,  being  only 
|1,  but  a  dollar  is  the  unit  of  value, 
and  is  a  thing  of  value  in  fact  and 
in  the  eye  of  the  law;  many  sales 
and  transactions  are  had  daily  in 


which  that  sum  is  tiie  sole  consider- 
ation.   That  $1  is  a 

sufficient  consider-  ^Siiciltc""''"" 
ation  to  support  a 
conveyance  of  land  or  an  agreement 
is  supported  by  the  overwhelming 
weight  of  authority.  Lawrence  v. 
McCalmont,  2  How.  426,  11  L.  ed. 
326;  Davis  v.  Wells,  F.  &  Co.  104  U. 
S.  159,  26  L.  ed.  686;  Olds  v.  Mar- 
shall, 93  Ala.  138,8  So.  284 ;  South- 
em  Bell  Teleph.  &  Teleg.  Co.  V.  Har- 
ris, 117  6a.  1001,  44  S.  E.  885; 
Mason  v.  Moulden,  58  Ind.  1;  St. 
Clair  v.Marquell,  161  Ind.  56,  67  N. 
E.  693 ;  Fairley  v.  Fairley,  34  Miss, 
18 ;  Weissenfels  v.  Cable,  208  Mo. 
515, 106  S.  W.  1028 ;  Stamper  v.  Ven- 
able,  117  Tenn.  557,  97  S.  W.  812 ; 
Jacobson  v.  Nealand,  122  Iowa,  372, 
98  N,  W.  158;  Nave  v.  Marshall, 
9  Ohio  Dec.  415;  Ferguson's  Ap- 
peal, 117  Pa.  426, 11  Atl.  885;  Wat- 
kins  V.  Robertson,  105  Va.  269,  5 
L.R.A.(N.S.)  1194,  115  Am.  St. 
Rep.  880,  54  S.  E.  33;  Tonera  v. 
Henderson,  3  Litt.  (Ky.)  235. 

The  validity  of  a  conveyance  of 
land  upon  a  consideration  of  $1  has 
been  recognized  by  this  court. 
Ehrig  V.  Adams,  —  Okla.  — ,  169 
Pac,  645 ;  Henley  v.  Davis,  —  Okla. 
— ,  156  Pac.  337.  If  $1  is  sufficient 
to  support  a  conveyance  •  of  the 
whole  estate  in  land,  it  necessarily 
follows  that  it  is  sufficient  to  sup- 
port a  grant  of  a  less  interest  there- 
in. So,  if  the  sole  consideration 
paid  for  the  grant  had  been  the  $1 
paid  as  recited  in  the  instrument,  it 
would  not  follow  that  the  same  is 
void.  While  such  consideration  may 
appear  to  be  insignificant,  and  as 
the  sole  consideration  for  the  grant 
may,  according  to  circumstances,  be 
inadequate,  yet  we  are  not  here  con- 
cerned with  the  question  of  the 
amount  or  adequacy  of  the  consid- 
eration, but  only  with  the  question 
of  whether  there  is  any  consider- 
ation. The  $1  is  not  the  sole  consid- 
eration, however.  It  may  be  urged 
that  it  is  not  the  real  consideration, 
but  that  development  and  prospec- 
tive royalties,  as  has  been  said  in 
some  decisions,  were  the  real  or 
moving  consideration.    That  state- 
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ment  would  hardly  be  accurate  here, 
since  the  parties  agreed  that  de* 
velopment  might  be  deferred 
throughout  the  five-year  term,  and 
provided  stipulated  monthly  pay- 
ments in  lieu  thereof.  It  would  be 
more  accurate  to  say  that  one  of  the 
considerations,  perhaps  the  princi- 
pal one,  for  the  grant  was  the  cove- 
nant to  develop  and  yield  prospec- 
tive royalties,  or  pay  in  lieu  thereof. 
In  this  connection,  it  is  argued  that, 
by  virtue  of  the  surrender  clause, 
the  lessee  has  the  option  of  termi- 
nating the  lease,  and  thereby  to 
escape  the  obligation  to  develop  or 
pay  in  lieu  thereof,  and  thus  defeat 
the  main  purpose  or  object  of  the 
lessor  in  making  the  grant,  and 
therefore  that  it  is  likewise  optional 
with  the  lessor  to  refuse  payments 
for  delay  and  to  compel  a  surrender. 
To  support  this  argument,  the  some- 
what misleading,  though  eupho- 
nious, epigram,  '4;hat  contracts  un- 
performed, optional  as  to  one  of  the 
parties,  are  optional  as  to  both,"  is 
invoked.  That  rule  can  have  no  ap- 
plication here.  It  applies  to  con- 
tracts consisting  en- 
tirely of  mutual 
promises  wholly  ex- 
ecutory and  unperformed,  the 
promises  on  one  side  being  the  sole 
consideration  for  the  promises  on 
the  other,  and  in  which,  if  it  is  op- 
tional with  one  of  the  parties 
whether  he  will  perform  his  prom- 
ises, it  is  said  that,  prior  to  per- 
formance of  such  promises  by  him, 
it  is  optional  with  the  other  whether 
he  will  perform  his  promises.  It  is 
but  another  way  of  stating  the  rule 
of  mutuality  before  referred  to. 
The  epigram,  as  amended  by  Mr. 
Justice  Hardy,  in  Hill  Oil  &  Gas  Co. 
v.  White,  53  Okla.  748,  157  Pac. 
710,  is  a  more  accurate  statement  of 
the  true  rule.  It  was  there  said  that 
"contracts  unperformed,  without 
sufficient  consideration,  which  are 
optional  as  to  one,  are  optional  as  to 
both."  As  pointed  out  in  North- 
western Oil  &  Gas  Co.  v.  Branine, 
—  Okla.  — ,  ante,  344,  175  Pac.  533, 
the  contract  here  under  considera- 
tion was  not  wholly  executory  and 


— .mntaal 
option*. 


unperformed.  So  far  as  the  lessors 
are  concerned,  the  lease  was  fully 
executed,  and  by  its  terms  there  was 
granted  to  the  lessee  an  interest  in 
the  land  to  explore  the  same  for  oil 
and  gas,  and  to  produce  such  as 
might  be  found,  which  interest  vest- 
ed immediately  upon  execution  and 
delivery  of  the  instrument.  Nor 
was  the  lease  wholly  unperformed 
on  the  part  of  the  lessee  with  re- 
spect to  the  covenant  now  under 
consideration.  He  had  made  two  of 
the  monthly  payments  for  delay, 
which  had  been  accepted,  and  had 
tendered  the  payment  for  the  third 
month  before  demand  was  made  for 
cancelation,  and  has  since  per- 
formed the  promise  to  pay  for  de- 
lay by  depositing  the  amounts  due  in 
the  designated  bank,  in  strict  con- 
formity with  the  terms  of  the  agree- 
ment. However,  if  it  be  assumed 
that  the  agreement,  being  fully 
executed  on  one  side  and  partly 
performed  on  the  other,  does  not 
make  the  rule  inapplicable,  yet 
the  fact  that  the  agreement  is 
founded  on  an  independent  con- 
sideration, namely,  the  $1  paid 
by  the  lessee  at  the  execution  and 
delivery  of  the  instrument,  does 
have  that  effect. 

In  13  C.  J.  336,  it  is  said :  "When 
there  is  an  agreement  founded  on 
a  consideration,  it  is  not  invalid  for 
the  want  of  mutuality  because  one 
party  has  an  option  while  the  other 
has  not,  or,  in  other  words,  because 
it  is  obligatory  on  one  and  optional 
with  the  other.  .  .  .  And  the  op- 
tion to  relinquish  a  right  acquired 
under  a  contract  will  not  render  it 
unilateral. 

In  6  R.  C.  L.  p.  687,  it  is  said: 
"An  option,  supported  by  a  consid- 
eration, furnishes  another  illustra- 
tion of  a  contract  which  is  valid 
notwithstanding  the  lack  of  mutual- 
ity. It  is  no  objection  to  the  valid- 
ity of  the  contract  that  the  holder  of 
the  option  is  under  no  obligation  to 
exercise  it." 

These  principles  have  been  recog- 
nized and  applied  by  this  court. 
Waters-Pierce  Oil  Co.  v.  Progressive 
Gin  Co.  —  Okla.  — ,  159  Pac.  349. 
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In  the  case  of  Northwestern  Oil  & 
Gas  Co.  V.  Branine,  supra,  this  court 
recently  held  valid  a  lease  in  all  re- 
spects similar  to  the  one  now  be- 
fore us,  where  a  consideration  of 
$160  was  paid,  and  containing  cove- 
nants for  the  payment  of  royalties, 
for  drilling  a  well  within  a  fixed 
time,  or  periodical  payments  for  de- 
lay, and  providing  that  the  lessee 
might  surrender  the  same  upon  pay- 
ment of  $2,  after  which  all  payments 
and  liabilities  thereafter  to  accrue 
under  and  by  virtue  of  its  terms 
should  cease  and  determine.  In 
that  case  we  expressly  held  that, 
when  supported  by  a  suflSicient  in- 
dependent consideration,  leases  of 
the  character  here  involved  are  not 
void  for  the  want  of  mutuality.  The 
only  difference  between  that  case 
and  this  is  that  in  this  the  amount 
of  the  consideration  is  smaller.  The 
cases  cannot  be  distinguished  in 
principle  on  that  ground.  The  fol- 
lowing' authorities  hold  that  $1  is  a 
sufficient  consideration  to  bind  the 
lessor  in  a  surrender  clause  lease 
such  as  we  have  here  under  consid- 
eration: Guffey  V.  Smith,  237  U. 
S.  101,  116,  59  L.  ed.  856,  865,  35 
Sup.  Ct.  Rep.  526 ;  Brewster  v.  Lan- 
yon  Zinc  Co.  72  C.  C.  A.  213,  140 
Fed.  801 ;  Allegheny  Oil  Co.  v.  Sny- 
der, 45  C.  C.  A.  604,  106  Fed.  764; 
Lindley  v.  Raydure  (D.  C.)  239 
Fed.  928 ;  McCuUough  v.  Smith,  156 
C.  C.  A.  335,  243  Fed.  823 ;  Pitts- 
burg Vitrified  Paving  &  Bldg.  Brick 
Co.  V.  Bailey,  76  Kan.  42,  12  L.R.A. 
(N.S.)  745,  90  Pac.  803;  Poe  v. 
Ulrey,  233  111.  56,  84  N.  E.  46;  Wat- 
ford Oil  &  Gas  Co.  V.  Shipman,  233 
111.  9,  122  Am.  St.  Rep.  144,  84  N. 
E.  53 ;  Central  Ohio  Natural  Gas  & 
Fuel  Co.  V.  Eckert,  70  Ohio  St.  127, 
71  N.  E.  281 ;  Brown  v.  Fowler,  65 
Ohio  St.  507,  63  N.  E.  76 ;  Lowther 
Oil  Co.  V.  GuflFey,  62  W.  Va.  88,  43 
S.  E.  101,  22  Mor.  Min.  Rep.  545; 
Lovett  v.  Eastern  Oil  Co.  68  W.  Va. 
667,  70  S.  E.  707,  Ann.  Cas.  1912B, 
360;  South  Penn  Oil  Co.  v.  Snod- 
grass,  71  W.  Va.  438,  48  L.R.A. 
(N.S.)  848,  76  S.  E.  961;  Pyle  v. 
Henderson,  65  W.  Va.  39.  63  S.  E. 


762;  Gillespie  v.  Fulton  Oil  &  Ga^ 
Co.  236  lU.  188,  86  N.  E.  219. 

In  Murray  v.  Barnhart,  117  La. 
1023,  42  So.  489,  the  supreme  court 
of  Louisiana  held  a  lease  invalid 
which  was  supported  by  a  consider- 
ation of  $1.  By  the  provisions  of 
the  Code  which  obtains  in  that  state 
the  consideration  for  a  contract  of 
sale  ''must  be  serious ;"  ''it  must  not 
be  out  of  proportion  with  the  value 
of  the  thing,"  which  is  a  principle  of 
the  civil  law.  In  the  decision  of 
that  case  the  court  was  careful  to 
distinguish  decisions  by  courts  in 
states  where  the  common  law  pre- 
vails. The  court  correctly  stated 
that  in  common-law  jurisdictions 
the  rule  is  "that  the  slightest  con- 
sideration is  sufficient  to  support  the 
most  onerous  obligation.  The  in- 
adequacy, as  has  been  said,  is  for 
the  parties  to  consider  at  the  time 
of  making  the  agreement,  and  not 
for  the  court  when  it  is  sought  to  be 
enforced,"  while  in  their  jurisdic- 
tion the  rule  is  as  above  stated. 
That  decision  has  been  followed  in 
that  jurisdiction  in  Jennings-Hey- 
wood  Oil  Syndicate  v.  Houssiere- 
Latreille  Oil  Co.  119  La.  793,  44 
So.  501;  Long  v.  Sun  Co.  132  La. 
601,  61  So.  684,  and  other  cases.  For 
the  reasons  stated  those  cases  are 
not  authorities  in  this  jurisdiction, 
where  the  common-law  rule  as  to 
consideration  governs. 

That  court  does  not  hold  that 
when  a  lease  providing  stipulated 
royalties  to  be  paid  lessors  is  sup- 
ported by  a  consideration  sufficient 
under  their  law  to  support  a  con- 
tract— ^that  is,  a  "serious"  consider- 
ation, and  not  out  of  proportion 
with  the  value  of  the  thing — that 
the  same  is  void  for  want  of  mutual- 
ity, in  that  the  lessee  is  not  obli- 
gated to  drill  or  pay  a  stipulated 
sum  in  lieu  thereof.  Saunders  v. 
Busch-Everett  Co.  138  La.  1049,  71 
So.  153,  was  an  action  by  the  lessor 
against  the  lessee  to  annul  leases  on 
two  different  tracts  of  land,  contain- 
ing, respectively,  1,745  acres  and 
100  acres,  on  the  ground  that  same 
were  void  for  want  of  mutuality. 
The  leases  were  for  a  consideration 


862 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


of  $261.75  and  $14.97,  respectively, 
or  about  15  cents  per  acre,  and  re- 
served to  the  lessor  one  eighth  of 
the  oil  produced  and  saved,  and 
lessee  agreed  to  pay  $200  per  an- 
num for  each  gas  well.  There  was 
a  condition  in  each  to  the  effect  that, 
in  case  a  well  was  not  commenced 
in  one  year,  then  the  grant  should 
immediately  become  null  and  void  as 
to  both  parties,  and  provided  that 
the  lessee  might  prevent  such  for- 
feiture from  quarter  to  quarter  for 
five  years  by  paying  the  lessor  the 
sums  of  $261.75  and  $14.97,  re- 
spectively, per  year  until  such  well 
was  commenced.  The  leases  further 
provided  that,  if  oil  or  gas  was  dis- 
covered, then  the  same  should  re- 
main in  force  and  effect  for  twenty- 
five  years  from  that  date,  and  as 
much  longer  as  oil  or  gas  might  be 
produced  in  paying  quantities.  The 
court,  in  sustaining  the  leases,  held 
the  purpose  thereof  was  to  confer 
the  right  to  drill  without  imposing 
an  obligation  to  do  so,  and  after  re- 
viewing the  provisions  of  their  Code 
and  the  previous  decisions  of  the 
court,  some  of  which  are  cited 
above,  held  that  there  was  nothing 
in  the  purpose  or  nature  of  the  con- 
tract which  contravened  any  law  of 
that  state ;  and  further  held  that,  if 
the  transaction  be  considered  a  sale, 
it  could  not  be  said,  under  the  cir- 
cumstances in  evidence,  that  the 
price  (being  the  payments  made  at 
the  execution  of  the  lease  and  sub- 
sequently for  delay)  was  not  "seri- 
ous," or  "was  out  of  all  proportion 
to  the  value  of  the  thing." 

In  Federal  Oil  Co.  v.  Western  Oil 
Co.  (C.  C.)  112  Fed.  378,  22  Mor. 
Min.  Rep.  25,  in  the  United  States 
circuit  court,  specific  performance 
at  the  suit  of  the  lessee  was  refused, 
of  a  lease  reciting  a  consideration  of 
$1.  The  lease  covered  80  acres  of 
land,  provided  for  the  payment  to 
the  lessor  of  a  royalty  of  one  eighth 
of  the  oil,  and  $100  per  year  for 
each  gas  well ;  and  further  provided 
that,  in  case  no  well  was  com- 
menced within  one  day,  the  lease 
should  become  null  and  void  unless 
the  lessee  should  thereafter  pay  in 


advance  at  the  rate  of  $8.75  for 
each  month  such  commencement  was 
delayed ;  and  also  that  a  second  well 
should  be  completed  ninety  days 
after  first  well,  and  a  well  each 
ninety  days  thereafter  until  seven 
were  in,  then  rental  to  cease.  The 
lessee  was  given  the  right  to  cancel 
and  annul  the  contract  or  any  part 
thereof  at  any  time.  The  lease 
specified  no  terms,  and  provided  no 
limitation  of  time  beyond  which 
commencement  of  operations  could 
be  postponed  by  the  monthly  pay- 
ments. The  decision  was  on  a  de- 
murrer to  the  verified  bill,  in  which 
it  was  alleged  that  the  interest  ac- 
quired by  the  lessee  exceeded  in 
value  the  sum  of  $2,000.  Speaking 
of  the  consideration  of  $1,  the  dis- 
trict judge  said:  "If  there  was  no 
further  consideration  which  the 
lessee  was  bound  to  yield  to  the  les- 
sors, a  court  of  equity  would  be 
bound  to  refuse  the  enforcement  of 
the  lease.  The  consideration  would 
be  so  trifling,  compared  with  the 
value  of  the  leasehold  interest,  as  to 
shock  the  moral  sense.  An  agree- 
ment may  be  enforceable  at  law, 
and  there  may  be  no  sufficient 
ground  for  its  cancelation  in  equity ; 
and  yet,  upon  a  fair  and  just  con- 
sideration of  the  attendant  and  col- 
lateral circumstances,  the  court  may 
be  satisfied  that  the  contract  is  un- 
conscionable, and  refuse  to  decree 
its  performance.  Before  granting  a 
decree  the  court  must  be  satisfied 
not  only  of  the  existence  of  a  valid 
contract  free  from  fraud  and  en- 
forceable at  law,  but  also  of  its 
fairness  and  of  its  harmony  with 
equity  and  good  conscience ;  and  any 
fact  showing  that  the  contract  is 
unfair,  unjust,  and  against  good 
conscience  will  justify  the  court  in 
refusing  to  decree  its  perform- 
ance." 

The  terms  of  the  lease  with  ref- 
erence to  development  and  pay- 
ments for  delay  are  reviewed  in  the 
decision,  and  it  was  held  on  the 
whole  to  be  so  unfair,  unjust,  and 
against  good  conscience  as  to  justify 
the  court  in  refusing  a  decree  of 
specific  performance,    "though  the 
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contract  might  be  enforceable  at 
law»  and  there  was  no  sufficient 
ground  for  its  cancelation  in  equity." 
The  decision  was  affirmed  by  the 
circuit  court  of  appeals  in  Federal 
Oil  Co.  V.  Western  Oil  Co.  57  C.  C. 
A.  428,  121  Fed.  674,  22  Mor.  Min. 
Rep.  429,  upon  the  ground  stated; 
and  also  for  the  further  reason  that, 
to  afford  the  relief,  ''the  contract 
must  be  such  that  the  court  is  able 
to  make  an  efficient  decree  for  its 
specific  performance,  and  to  enforce 
the  decree  when  made,"  and  ''equity 
will  not  specifically  enforce  a  con- 
tract against  one  party  when  it  can- 
not be  specifically  enforced  against 
the  other."  Under  the  terms  of  the 
lease  in  that  case,  the  lessee  could 
not  be  compelled  to  either  drill  or 
pay,  even  after  obtaining  a  decree 
and  possession  thereunder,  nor  did 
the  lessee  in  his  bill  offer  perform- 
ance. Specific  performance  was  re- 
fused for  that  reason  by  this  court 
in  Eolachny  v.  Galbreath,  26  Okla. 
772,  38  L.R.A.(N.S.)  451,  110  Pac. 
902.  But  these  decisions  have  no 
application  to  this  case.  In  the  first 
place,  this  is  not  a  suit  by  the  les- 
see for  specific  performance,  but  a 
suit  by  the  lessors  for  cancelation. 
The  decisions  in  that  case,  instead  of 
holding  that  an  oil  and  gas  lease  for 
a  consideration  of  $1  and  an  agree- 
ment to  drill,  or  pay  for  delay, 
coupled  with  an  option  to  the  lessee 
to  surrender,  are  invalid  and  unen- 
forceable at  law,  or  subject  to  can- 
celation in  equity,  by  implication 
hold  to  the  contrary.  In  addition, 
there  is  no  allegation  or  finding 
here  as  to  the  value  of  the  interest 
acquired  by  the  lessee;  therefore  it 
cannot  be  said  in  this  case  that  the 
|1  consideration  is  "so  trifling,  com- 
pared with  the  value  of  the  lease- 
hold interest,  as  to  shock  the  moral 
sense,"  nor  is  there  any  allegation 
or  finding  here  from  which  the  real 
value  can  be  determined.  It  may  be 
that  the  $1  is  all  or  even  more  than 
the  oil  and  gas  interest  is  worth. 

Furthermore,  if  this  was  a  suit  by 
the  lessee  for  specific  performance, 
instead  of  by  the  lessors  for  cancel- 
ation, or  if  it  shoidd  be  assumed 


that  the  principles  upon  which  Fed- 
eral Oil  Co.  V.  Western  Oil  Co.  was 
decided  are  applicable  to  a  suit  for 
cancelation,  the  decision  would  have 
no  application  to  the  facts  of  this 
case.  In  Smith  v.  Guffey,  120  C.  C. 
A.  436,  202  Fed.  106,  the  circuit 
court  of  appeals,  upon  the  authority 
of  the  Federal  Oil  Co.  v.  Western 
Oil  Co.  supra,  denied  the  lessee 
equitable  relief  to  enforce  or  pro- 
tect his  rights  under  a  lease  dif- 
ferent from  the  one  involved  in  the 
case  followed,  but  similar  to  the  one 
here  under  consideration.  The  lease 
involved  in  Smith  v.  Guffey  was  for 
a  recited  consideration  of  $1,  for  a 
term  of  five  years,  and  as  long 
thereafter  as  either  oil  or  gas  was 
produced.  The  lessee  covenanted  to 
pay  certain  stipulated  royalties,  and 
to  complete  a  well  within  nine 
months,  or  pay  at  the  rate  of  25 
cents  per  acre  quarterly  in  advance 
for  each  additional  three  months 
such  completion  was  delayed.  The 
lease  contained  a  surrender  clause 
providing  that  the  lessee,  "upon  the 
payment  of  one  dollar  ($1)  at  any 
time,  .  .  .  shall  have  the  right  to 
surrender  this  lease  for  cancelation, 
after  which  all  payments  and  liabil- 
ities thereafter  to  accrue  under  and 
by  virtue  of  its  terms  shall  cease  and 
determine  and  this  lease  become  ab- 
solutely null  and  void."  But  the 
Supreme  Court  of  the  United  States, 
on  appeal,  reversed  the  decision  of 
the  circuit  court  of  appeals  (Guffey 
v.  Smith,  237  U.  S.  101,  59  L.  ed. 
856,  35  Sup.  Ct.  Rep.  526) .  Refer- 
ring to  the  contention  that  the  lease 
was  so  unfair  and  inequitable  in  its 
terms  that  relief  in  equity  should  be 
denied  the  lessee,  the  court  in  a 
unanimous  opinion,  after  detailing 
the  circumstances  in  which  it  was 
given,  said:  "The  consideration 
for  the  lease,  viz.,  $1,  paid  to  the 
lessor,  and  the  covenants  and  agree- 
ments of  the  lessee,  cannot  be 
pronounced  unreasonable.  Similar 
leases,  resting  upon  a  like  consider- 
ation, often  have  been  sustained  in 
cases  not  distinguishable  from  this. 
The  lease  was  to  remain  in  force 
five  years,  and  as  much  longer  as  oil 
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or  gas  was  being  produced  from  the 
premises ;  in  other  words,  it  was  to 
expire  in  five  years  unless  oil  or  gas 
was  produced  within  that  time.  The 
lessee  expressly  covenanted  to  drill 
a  well  within  nine  months  or  to  pay 
a  rental  of  25  cents  per  acre  per 
year,  quarterly  in  advance,  for  such 
time  as  the  completion  of  the  well 
was  delayed  beyond  that  period,  the 
delay,  of  course,  not  to  extend  be- 
yond the  primary  term  of  five  years. 
The  terms  of  the  covenant  doubt- 
less were  suggested  by  the  unde- 
veloped condition  of  the  district,  and 
by  the  expense  and  risk  incident  to 
exploring  for  oil  and  gas.  They 
evidently  were  satisfactory  to  the 
lessor  at  the  time,  and  the  record 
discloses  no  reason  for  holding  that 
in  the  circumstances  they  were  un- 
reasonably liberal  to  the  lessee. 
Some  criticism  is  directed  against 
the  reserved  option  to  surrender, 
but  it  is  difficult  to  perceive  how  it 
could  be  declared  inequitable.  If  it 
was  not  exercised  the  lessee  would 
be  bound  by  his  covenants,  and  if 
exercised  the  lessor  would  be  free  to 
deal  with  the  premises  as  he  chose. 
A  surrender  was  not  to  affect  any 
existing  liability,  but  only  to  avoid 
those  'thereafter  to  accrue.'  A  like 
clause  is  in  the  subsequent  lease, 
and,  according  to  the  evidence  and 
several  reported  decisions,  is  of  fre- 
quent occurrence  in  such  instru- 
ments. We  conclude  that  there  is 
nothing  in  the  terms  of  the  lease 
which  requires  that  equitable  relief 
be  withheld." 

So,  whatever  may  be  said  of  the 
soundness  of  the  principles  on 
which  Federal  Oil  Co.  v.  Western 
Oil  Co.  was  decided  as  abstract 
propositions,  it  is  quite  clear  that 
they  are  no  longer  applicable  in 
Federal  equity  jurisprudence  to 
leases  of  the  character  here  under 
consideration.  The  same  may  be 
said  of  Huggins  v.  Daley,  48  L.R.A. 
320,  40  C.  C.  A.  12,  99  Fed.  606,  20 
Mor.  Min.  Rep.  377,  which  was  a 
suit  in  equity  by  the  lessee  to  enforce 
his  rights  under  a  lease  materially 
different  from  that  here  involved. 
Nor  would  this  court  refuse  specific 


performance  at  the  suit  of  the  les- 
see of  the  lease  here  under  consider- 
ation, for  the  additional  reason 
above  mentioned  in  the  decision  of 
the  circuit  court  of  appeals  in  Fed- 
eral Oil  Co.  V.  Western  Oil  Co.  57 
C.  C.  A.  428,  121  Fed.  674,  22  Mor. 
Min.  Rep.  429,  and  by  this  court  in 
Kolachny  v.  Galbreath,  26  Okla.  772, 
38  L.R.A.(N.S.)  451,  110  Pac.  902. 
Under  the  surrender  clause  in  the 
lease  now  before  us,  unlike  that  in- 
volved in  those  cases,  it  is  provided 
that  the  option  to  the  lessee  to  ter- 
minate and  avoid  further  liability 
thereunder  shall  cease  and  become 
absolutely  inoperative  immediately 
and  concurrently  with  the  institu- 
tion of  any  suit  in  any  court  of  law 
or  equity  by  the  lessee  to  enforce  the 
same,  etc.,  by  the  terms  of  which, 
upon  the  commencement  of  a  suit  to 
enforce  the  lease,  the  lessee  places 
himself  in  a  position  where  per- 
formance by  him  can  be  compelled, 
and  the  court  can  make  an  efficient 
decree,  and  enforce  it  when  made, 
and  not  be  doing  a  vain  and  useless 
thing.  Pucini  v.  Bumgamer,  — 
Okla.  — ,  175  Pac.  537. 

For  aught  that  was  decided  in  Ko- 
lachny V.  Galbreath,  supra,  or  any 
other  case  in  this  court,  except 
Brown  v.  Wilson,  —  Okla.  — ^  L.R.A. 
1917B,  1184,  160  Pac.  94,  infra,  or 
by  the  Federal  courts  in  the  cases 
cited,  the  lessee  in  this  lease  would 
be  entitled  to  a  decree  of  specific 
performance  or  other  equitable  re- 
lief to  enforce  or  protect  his  rights 
acquired  thereunder.  It  has  been 
suggested  that  Guffey  v.  Smith, 
supra,  being  based  upon  and  follow- 
ing the  construction  placed  upon 
similar  oil  and  gas  leases  by  the  su- 
preme court  of  Illinois,  as  to  the 
right  acquired  by  the  lessee,  should 
be  distinguished  and  not  followed  in 
this  jurisdiction,  because  it  is  assert- 
ed that  this  court  has  differently 
defined  the  character  of  interest  so 
acquired  by  the  lessee.  What  was 
said  in  Guffey  v.  Smith  as  to  the 
character  of  the  interest  acquired  by 
the  lessee  under  the  Illinois  decision 
related  to  the  discussion  pertaining 
to  the  nature  of  the  relief  the  lessee 
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*M^as  seeking,  and  it  was  decided  that 
because,  under  the  Illinois  decisions, 
the  lessee  acquired  a  present  vested 
right,  "a  freehold  interest,"  in  the 
premises,  the  suit  was  not  one  in  the 
nature  of  specific  performance  of 
an  executory  contract,  but,  in  a 
practical  sense,  one  to  prevent 
waste.  For  that  reason,  the  rule 
that  a  contract  cannot  be  specifically 
enforced  in  favor  of  one,  if  it  can- 
not be  specifically  enforced  against 
him,  was  held  by  that  court  not  to 
apply.  But  the  character  of  the  in- 
terest of  the  lessee  had  no  bearing 
whatever  on  the  question  upon 
which  the  case  is  above  cited,  viz., 
whether  the  lease  is  so  unfair  and 
inequitable  in  its  terms  that  relief 
in  equity  should  be  withheld. 

Moreover,  there  is  no  substantial 
difference  between  the  earlier  hold- 
ings of  this  court  and  of  the  Illinois 
court  as  to  the  character  of  the  in- 
terest acquired  by  the  lessee  under 
the  instrument  here  under  consid- 
eration. We  have  already  defined 
the  character  of  the  right  acquired 
by  the  lessee  under  the  lease  in  ques- 
tion. It  would  prolong  this  opinion 
to  an  unreasonable  length  to  review 
all  the  Illinois  decisions  on  the  sub- 
ject, and  compare  the  same  with 
what  we  have  said  on  the  subject. 
The  matter  is  discussed  or  referred 
to  in  the  following  Illinois  cases: 
Watford  Oil  &  Gas  Co.  v.  Shipman, 
233  lU.  9,  122  Am.  St.  Rep.  144,  84 
N.  E.  53;  Gillespie  v.  Fulton  Oil  & 
Gas  Ck).  236  111.  188,  86  N.  E.  219, 
239  III.  326,  88  N.  E.  192 :  Poe  v. 
jJlrey,  238  HI  56,  84  N.  E.  46 ;  Ulrey 
v.  Keith,  237  111  284,  86  N.  E.  696 ; 
Bruner  v.  Hicks,  230  111.  536,  120 
Am.  St.  Rep.  332,  82  N.  E.  889; 
Daughetee  v.  Ohio  Oil  Co.  263  111. 
518,  105  N.  E.  308. 

The  propositions  stated  in  those 
cases  may  be  briefly  summarized  as 
follows:  (1)  That  oil  and  gas  are 
not  capable  of  distinct  ownership  in 
place;  (2)  a  grant  of  oil  and  gas  in 
situ  does  not  vest  title  thereto,  or 
any  estate  therein,  or  pass  anything 
which  can  be  the  subject  of  eject- 
ment or  other  real  action;  (3)  the 
lessee,  under  the  form  of  lease  here 
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involved,  acquires  the  right  to  go 
upon  the  premises,  erect  and  main- 
tain all  necessary  structures,  and 
explore  for  oil  and  gas,  and,  if 
found,  produce  them  according  to 
the  terms  of  the  lease;  (4)  a  lease 
being  a  "conveyance  of  an  interest 
in  land,"  if  upon  land  occupied  as  a 
homestead,  the  wife  must  join 
therein;  (5)  under  a  lease  contain- 
ing a  clause  giving  the  lessee  the 
right  to  terminate  the  same  at  any 
time,  the  lessee  cannot  have  a  de- 
cree of  spjecific  performance — all  of 
which  is  in  harmony  with  the  con- 
clusions of  this  court.  In  Illinois  it 
is  held  that  a  lease  for  a  definite  term 
of  years,  and  as  long  thereafter  as 
either  oil  or  gas  is  produced,  is  "of 
unlimited  duration,"  and  that  such 
lease,  giving  the  right  to  enter  on 
land  and  explore  for  and  produce 
oil  and  gas,  creates  a  "freehold  in- 
terest" in  the  land.  This  court  has 
not  had  occasion  to  determine 
whether  such  right  should  be  termed 
a  "freehold  interest,"  or  is  limited 
to  a  term  of  years,  and  therefore 
"not  an  incorporeal  freehold  right 
in  the  real  estate,"  as  was  held  by 
supreme  court  of  West  Virginia  in 
State  V.  South  Penn  Oil  Co.  42  W. 
Va.  80,  24  S.  E.  688.  Whether  the 
right  be  termed  a  freehold  interest 
or  one  for  years  is  of  no  importance. 
Under  the  decisions  of  the  Illinois 
court  and  of  this  court,  the  sub- 
stantial rights  acquired  by  the  les- 
see are  the  same.  A  statute  of  Illi- 
nois (Kurd's  Rev.  Stat.  1905,  chap. 
94,  §  7)  provides  that  "when  the 
owner  of  any  land  shall  convey,  by 
deed  or  lease,  any  mining  right 
therein,  such  conveyance  shall  be 
considered  as  so  separating  such 
right  from  the  land  that  the  same 
shall  be  taxable  separately."  It  was 
held  in  People  ex  rel.  Carrell  v. 
Bell,  237  111.  332,  19  L.R.A.(N.S.) 
746,  86  N.  E.  593,  15  Ann.  Gas.  511, 
that  an  oil  and  gas  lease  for  one 
year,  and  as  long  thereafter  as  oil 
or  gas  was  found  in  paying  quanti- 
ties, conveyed  a  mining  right  within 
the  meaning  of  the  statute,  and  was 
subject  to  ad  valorem  taxation  sep- 
arately. In  Re  Indian  Territory  II- 
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luminating  Oil  Co.  43  Okla.  307, 142 
Pa'c.  997,  while  holding  an  oil  and 
gas  lease  is  property,  this  court 
further  held  that  same  was  not  sub- 
ject to  ad  valorem  taxation  sepa- 
rately from  the  land,  our  statutes 
not  having  so  provided.  Instead  of 
taxing  leases,  or  such  ''mining 
right"  ad  valorem,  by  statute  in  this 
state  a  gross  production  tax  is  levied 
in  lieu  of  all  other  taxes  upon  leases 
or  mining  rights.  Sess.  Laws  1916, 
p.  102,  chap.  39.  Large  Oil  Co.  v, 
Howard,  —  Okla.  — ,  —  A.L.R.  — , 
163  Pac.  537.  Therefore,  the  only 
difference  between  the  decisions  of 
the  Illinois  court  and  this  court  as 
to  the  right  acquired  by  the  lessee 
under  an  oil  and  gas  lease  for  a 
definite  term,  and  as  long  thereafter 
as  oil  or  gas  is  produced,  is,  that 
court  has  designated  such  right  "a 
freehold  interest  in  land,"  while  we 
have  designated  it  "an  interest  in 
land,"  without  saying  whether  such 
interest  amounts  to  a  freehold ;  and 
in  the  two  states  such  interests  are 
taxed  by  different  methods,  which 
results,  not  from  a  difference  in  con- 
ception of  the  character  of  the  in- 
terest, but  from  the  applicable  stat- 
utes pertaining  to  taxation  thereof. 
These  differences  afford  no  ground 
for  distinguishing  the  decisions  by 
the  supreme  court  of  Illinois,  and 
followed  by  the  court  in  Guffey  v. 
Smith,  that  the  clause  giving  the  les- 
see the  option  to  surrender  "does 
not  create  a  tenancy  at  will,  or  give 
the  lessor  an  option  to  compel  a  sur- 
render, and  does  not  make  the  lease 
void  as  wanting  in  mutuality."  [237 
U.  S.  113,  59  L.  ed.  863,  35  Sup.  Ct. 
Rep.  526.] 

There  appears  to  be  some  con- 
flict in  decisions  of  the  several 
courts  of  civil  appeals  of  Texas  on 
the  question.  There  are  some  de- 
cisions by  those  courts,  and  there 
are  expressions  in  others,  which 
support  the  contention  that  leases  of 
the  character  here  involved  are  void 
for  the  lack  of  mutuality.  Others  of 
those  courts,  and  all  of  the  expres- 
sions of  the  supreme  court  of  that 
state  to  which  our  attention  has 
been  called,  are  to  the  contrary.    In 


National  Oil  &  Pipe  Line  Co.  v.  Teel, 
—  Tex,  Civ.  App.  — ,  67  S.  W.  545, 
two  leases  were  involved.  Each  re- 
cited a  consideration  of  $1  for  the 
payment  of  certain  stipulated  royal- 
ties, and  provided,  if  operations 
were  not  begun  and  prosecuted  with 
due  diligence  within  two  years,  that 
the  grant  ahould  become  null  and 
void,  and  further  provided  that  the 
lessee  might  prevent  such  forfeiture 
from  year  to  year  by  paying  in  ad- 
vance $100  until  a  well  was  com- 
pleted. No  time  was  fixed  beyond 
which  the  commencement  of  oper- 
ations could  not  be  deferred  and  a 
forfeiture  avoided  by  the  payments 
for  delay.  The  action  was  by  the 
lessor  against  the  assignee  of  the 
lessee,  to  cancel,  one  of  the  grounds 
therefor  being  the  alleged  fraud  of 
the  lessee  in  procuring  the  lease. 
The  court  of  civil  appeals  affirmed 
the  decree  of  the  trial  court  cancel- 
ing the  lease,  upon  the  ground  that 
the  contract  could  not  be  regarded 
as  a  sale,  but  an  option,  because  the 
real  consideration  was  the  develop- 
ment of  the  property,  for  which  no 
definite  term  .was  fixed;  and  that 
the  owners  might  rescind  in  the 
absence  of  any  equities,  owing  to 
work  having  been  begun,  it  being 
held  that  some  time  for  perform- 
ance was  requisite  to  an  option.  It 
will  be  noted  that  the  case  at  bar  is 
distinguishable  from  that,  a  fixed 
time  within  which  a  well  must  be 
completed  being  prescribed  in  the 
contract  here  under  consideration. 
However  that  may  be,  the  supreme 
court  of  Texas  entertained  a  differr 
ent  view  of  the  questions  decided  by 
the  court  of  civil  appeals.  In  their 
opinion  in  the  case  (95  Tex.  586,  68 
S.  W.  979),  on  the  question  of  the 
validity  of  option  contracts,  the  su- 
preme court  said :  "A  naked  agree- 
ment, by  which  one  promises  to  con- 
vey to  another  an  interest  in  land  in 
consideration  of  money  to  be  paid  or 
acts  to  be  performed  by  such  other, 
but  which  does  not  bind  the  other  to 
pay  or  perform  the  consideration,  as 
the  case  may  be,  cannot  be  enforced. 
In  such  case  there  is  a  want  of  mu- 
tuality in  the  agreement.    The  one 
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party  promises  to  do  something; 
the  other  does  not  promise  absolute- 
ly to  do  anything;  hence,  there  is 
no  consideration  to  support  a  con- 
tracty  and  it  is  void.  On  the  other 
hand,  a  promise  to  give  an  option  is 
valid  if  supported  by  an  independent 
consideration.  For  example,  if  a 
sum  of  money  be  paid  for  the  option, 
fhe  promisee  may,  at  his  election, 
enforce  the  contract.  Each  of  the 
contracts  in  this  case  purports  upon 
its  face  to  have  been  executed  in 
consideration  of  the  payment  of  $1 ; 
and,  though  the  plaintiff  below 
pleaded  that  no  consideration  was 
paid,  there  was  no  evidence  that  the 
recitals  as  to  the  consideration  in 
the  contracts  were  not  true.  Wheth- 
er the,  recital  of  '$1/ — commonly 
called  a  nominal  consideration, — is 
sufficient  to  support  the  contracts, 
we  need  not  discuss,  though  there  is 
very  high  authority  for  holding  that 
sueh  recital  is  sufficient  for  the  pur- 
pose." 

The  court  thereupon  treated  the 
contracts  as  if  supported  by  a  con- 
sideration, and  .affirmed  the  judg- 
ment on  the  ground  of  fraud  in  the 
procurement  thereof. 

In  Witherspoon  v.  Staley,  —  Tex. 
Civ.  App.  — ,  156  S.  W.  557,  in  an 
action  to  cancel  a  mineral  lease,  the 
court  of  civil  appeals  reversed  a 
judgment  denying  cancelation,  with 
direction  to  render  judgment  for 
complainants.  The  lease  there  in- 
volved recited  a  consideration  of 
$25  paid  and  certain  stipulated 
royalties,  was  for  a  term  of  five 
years,  and  as  long  thereafter  as  oil 
or  gas  and  other  minerals  were 
found  in  paying  quantities,  and  pro- 
vided that,  if  operations  by  drilling 
or  mining  were  not  commenced  and 
prosecuted  with  due  diligence  with- 
in sixty  days,  then  the  grant  should 
become  null  and  void,  and  also  pro- 
vided that  the  lessee  might  prevent 
such  forfeiture  from  year  to  year  by 
paying  the  lessor  the  sum  of  $25 
every  sixty  days  until  operations 
commenced.  Payments  for  delay 
were  made  for  a  period  expiring 
January  28,  1911.  On  that  date 
operations  had  not  been  commenced. 
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and  no  further  payments  for  delay 
were  tendered  until  January  30, 
1911,  which  the  lessor  refused  to  ac- 
cept, and  declared  the  lease  at  an  end. 
The  court  held  the  lease  terminated 
for  failure  to  commence  oper- 
ations and  to  comply  with  the  condi- 
tion to  prevent  same.  There  was 
some  language  used  which  has  been 
construed  as  indicating  that  the 
lease  was  void  for  want  of  mutual- 
ity, though  on  a  former  appeal  of 
the  same  case  another  court  of  civil 
appeals  had  expressly  held  the  lease 
was  "not  void  as  being  unilateral." 
Witherspoon  v.  Staley,  —  Tex.  Civ. 
App.  — ,  138  S.  W.  1191.  In  refus- 
ing a  writ  of  error  to  review  the  last 
decision,  the  supreme  court  (159  S. 
W.  xxiii.  made  the  following  nota- 
tion: "Refused  upon  the  ground 
that  the  contract  was  forfeited.  We 
do  not  commit  ourselves  to  the  prop- 
osition that  the  contract  was  void 
merely  because  it  was  a  contract  for 
an  option,  and  was  unilateral  in  its 
character,  as  held  by  the  court  of 
civil  appeals.  Granting  that  it  was 
unilateral  and  a  mere  contract  for 
an  option,  it  may  have  been  enforce- 
able as  such  a  contract  because  sup- 
ported by  a  consideration  paid  and 
limited  to  a  definite  time." 

See  Owens  v.  Corsicana  Petroleum 
Co.  —  Tex.  Civ.  App.  — ,  169  S.  W. 
200. 

Owens  V.  Corsicana  Petroleum  Co. 
supra,  was  an  action  by  the  lessor 
for  cancelation.  The  lease  was  of  a 
tract  of  188  acres ;  recited  a  consid- 
eration of  $28.20  paid;  was  for  a 
term  of  ten  years,  and  as  much  long- 
er as  oil,  gas,  and  other  minerals 
were  produced;  provided  stipulated 
royalties  to  be  paid  lessor,  the  lessee 
agreeing  to  complete  a  well  in  one 
year  or  pay  $28.20  each  three 
months  in  advance  until  the  end  of 
the  term,  or  until  a  well  was  com- 
pleted or  the  lease  surrendered ;  and 
further  provided  that  the  lessee 
should  have  the  option,  upon  pay- 
ment of  $5  and  all  amounts  then 
due  thereunder,  to  surrender  the 
iease  for  cancelation,  and  thereafter 
be  discharged  from  all  payments, 
obligations,  and  covenants,  where- 
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upon  the  grant  should  become  null 
and  void.  The  court  of  civil  appeals 
held  the  lease  void.  It  construed  the 
contract  as  vesting  no  interest  in 
the  land,  but  a  mere  option;  that 
the  lessee  was  not  obligated  to  de« 
velop  or  make  the  payments  for  de- 
lay, or  to  do  anything  except  pay 
$5  under  the  surrender  clause, 
which  sum  it  held  to  be  merely  nom- 
inal and  no  consideration  for  the 
grant.  The  reason  for  the  conclu- 
sion reached  by  that  court  is  per- 
haps best  expressed  in  the  following 
portion  of  the  opinion  on  rehearing : 
"In  this  case  we  think  the  original 
payment  of  $28.20  was  a  sufficient 
consideration  for  the  option  for  the 
first  year,  and,  since  the  parties  so 
stipulated,  the  payment  of  a  like 
amount  was  a  sufficient  consider- 
ation for  the  extension  of  the  lease 
without  development  for  each  three 
months  during  which  it  was  paid 
and  accepted,  and,  in  our  opinion, 
appellant  could,  by  the  acceptance  of 
said  rent  at  the  beginning  of  each 
quarter,  have  bound  herself  to  the 
end  of  the  term ;  but,  there  being  no 
obligation  upon  the  part  of  appellee 
to  pay  the  rent,  and  no  binding 
promise  having  been  made  by  it  to 
do  anjrthing  further  than  to  pay  $5 
and  overdue  rent  whenever  it  decid- 
ed to  surrender  the  lease,  she  was 
not  bound  to  accept  it  when  tendered 
at  the  beginning  of  any  quarter,  un- 
less in  the  meantime  appellee  had  in 
good  faith  begun  to  explore  and  de- 
velop the  land." 

The  supreme  court,  however, 
granted  a  writ  of  error  to  review 
the  judgment  of  the  court  of  civil 
appeals,  making  the  following  nota- 
tion at  the  time:  "We  are  of  the 
opinion  that  the  holding  that  the 
lease  contract  was  void  because 
unilateral  was  erroneous.  It  ap- 
pears to  have  been  supported  by  a 
valuable  consideration  paid,  though 
it  be  regarded  as  a  contract  for  an 
option  and  as  unilateral  in  charac- 
ter. A  contract  to  give  an  option 
is  valid  if  supported  by  an  independ- 
ent consideration.  We  think  it 
questionable,  however,  whether  a 
contract  by  which  the  opposite  party 


agrees  to  do  a  definite  thing  within 
a  limited  period,  or,  in  lieu  of  it,  to 
pay  a  specified  amount,  can  be  re- 
garded as  unilateral.'' 

See  Pierce  Fordyce  Oil  Asso.  v. 
Woodrum,  —  Tex.  Civ.  App.  — ,  188 
S.  W.  245,  249. 

In  Pierce  Fordyce  Oil  Asso.  v. 
Woodrum,  supra,  another  of  the 
courts  of  civil  appeals  held  a  lease 
of  a  tract  of  2,038  acres  for  a  term 
of  one  year,  and  as  long  thereafter 
as  oil  or  gas  was  found  in  paying 
quantities,  which  recited  a  cash 
consideration  of  $1,  the  lessee  agree- 
ing to  pay  a  royalty  of  one  eighth 
the  oil  and  gas  produced,  and  to  be- 
gin operations  in  six  months,  or  pay 
50  cents  per  acre  for  delay  of  an  ad- 
ditional six  months,  and  granting 
the  lessee  the  option  to  surrender 
the  lease  at  any  time  upon  the  pay- 
ment of  $1,  was  not  void  as  being 
unilateral.  See  also  Griffin  v.  Bell, 
—  Tex.  Civ.  App.  — ,  202  S.  W. 
1035,  which  was  an  action  to  cancel 
a  lease,  in  which  the  lessee  was  not 
obligated  to  drill  or  pay  for  delay, 
and  for  which  a  consideration  of 
$70  was  paid.  The  court  of  civil  ap- 
peals affirmed  a  judgment  denying 
the  relief,  holding  that  "the  contract 
was  not  subject  to  cancelation  on 
account  of  its  unilateral  character 
on  its  face,  imposing  an  obligation 
only  on  plaintiffs,  since  mutual 
promises  are  necessary  only  when 
there  is  no  other  consideration." 

Notwithstanding  some  earlier  de- 
cisions and  dictum  to  the  contrary, 
the  later  decisions  of  the  courts  of 
civil  appeals  of  Texas,  and  idl  of  the 
expressions  of  the  supreme  court  of 
that  state  to  which  our  attention  has 
been  called,  are  in  harmony  with  the 
great  weight  of  authority  that  leases 
of  the  character  in  question,  though 
development  and  prospective  royal- 
ties be  regarded  as  the  moving  con- 
sideration to  the  lessor,  and  it  is 
optional  with  the  lessee  whether  he 
shall  drill,  or  pay  for  delay,  or  sur- 
render and  terminate  the  agree- 
ment, are  not  void  for  the  want  of 
mutuality,  when  supported  by  an 
independent  valuable  consideration ; 
and  also  that  $1  is  a  valuable  consid- 


RICH  V.  DONAGHEY. 

( —  Ofcto.  — ,  177  Poo.  86,) 


369 


eration,  and  sufficient  to  support  a 
contract  for  an  option. 

There  is  no  finding  that  the  recital 
in  the  instrument  under  consider- 
ation of  $1  paid  as  a  consider- 
ation was  a  mere  formality — a  fic- 
tion— and  was  not  a  statement  of 
the  fact  of  the  actual  payment  and 
receipt  of  that  sum.  It  may  be  true 
that  in  some  instances  no  consider- 
ation was  paid  or  agreed  to  be  paid, 
though  the  instrument  recites  the 
payment  of  $1  or  other  small  sum. 
On  the  other  hand,  that  is  not  al- 
ways the  case.  Quite  a  number  of 
decisions  will  be  found  in  the  books 
where  the  recited  consideration  of 
$1  for  leases  of  tracts  of  different 
areas  was  found  to  have  been  ac- 
tually paid,  and  others  in  which, 
there  being  no  proof  to  the  con- 
trary, it  was  assumed  that  such  was 
the  case.  Therefore,  we  cannot  as- 
sume in  this  case  that  the  $1  was 
not  one  of  the  considerations,  or 
that  the  parties  did  not  contract  in 
reference  thereto;  and  we  have  no 
right  to  disregard  the  $1,  and  treat 
the  instrument  as  though  the  cove- 
nant to  develop  or  pay  in  lieu  there- 
of was  the  sole  consideration.  If 
they  so  desired,  the  lessors  had  the 
right  to  dispose  of  their  property, 
or  any  interest  therein,  for  $1 ;  and, 
having  acknowledged  that  they  did 
so,  we  will  not  presume  that  they 
did  not,  because  of  the  agreement 
that  under  certain  conditions  they 
were  to  receive  a  further  and  great- 
er consideration  during  the  life  of 
the  grant.  Nor  will  we  assume  that 
the  consideration  is  inadequate. 
There  is  no  finding  to  that  effect,  or 
of  facts  or  circumstances  from 
which  the  same  can  be  inferred. 
Moreover,  if  it  should  be  assumed 
that  the  consideration  is  inade- 
quate, it  would  not  follow  that  the 
lessor  was  entitled  to  cancelation. 
This  court,  has  repeatedly  held  that 
inadequacy  of  consideration  alone 

is  not  sufficient  to 
justify  a  court  of 
equity  in  canceling 
a  deed  regularly  executed.  Lewis  v. 
Allen,  42  Okla.  584,  142  Pac.  884; 
t!handler  v.  Roe,  46  Okla.  349,  148 
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Pac.  1026;  Miller  v.  Folsom,  49 
Okla.  74,  149  Pac.  1185;  Henley  v. 
Davis,  —  Okla.  — ,  156  Pac.  337 ; 
Welch  V.  Ellis,  —  Okla.  — ,  163  Pac. 
321. 

In  Welch  v.  Ellis  the  rule  is  stat- 
ed by  this  court  as  follows :  "Ordi- 
narily, an  adult  person  of  sound 
mind  may  dispose  of  his  real  estate 
in  any  manner  and  for  any  consid- 
eration he  sees  fit,  and  the  deed 
therefor  will  not  be  set  aside,  in  the 
absence  of  fraud,  duress,  or  mis^ 
take.  Mere  inadequacy  of  price,  or 
any  other  inequality  in  the  bargain, 
does  not  per  se  constitute  a  ground 
to  avoid  the  bargain.  Courts  of 
equity,  as  well  as  courts  of  law,  act 
upon  the  ground  that  every  person 
who  is  not,  from  his  peculiar  posi- 
tion or  circumstances,  under  dis- 
ability, is  entitled  to  dispose  of  his 
property  in  such  manner  and  upon 
such  terms  as  he  chooses;  and 
whether  his  bargains  are  wise  and 
discreet,  or  profitable  or  unprofit- 
able, are  considerations,  not  for 
courts  of  justice,  but  for  the  party 
himself,  to  deliberate  upon.  1  Story, 
Eq.  Jur.  §  244." 

This  court  in  Miller  v.  Folsom, 
49  Okla.  74,  149  Pac.  1185,  in  an 
opinion  by  Justice  Turner  in  a  suit 
to  cancel  a  deed  on  the  ground  of 
incompetency  and  inadequacy  of 
consideration,  said:  "If  he  was  as 
ignorant  of  values  as  the  court  in- 
ferred, the  most  that  can  be  said  is 
that  plaintiff  might  be  likened  to  one 
who  becomes  the  owner  of  a  pre- 
cious stone  of  unknown  value  to 
him,  and  who  sells  it  for  a  small 
part  of  its  value  without  informing 
himself  of  its  actual  worth.  It  goes 
without. saying  that  he  must  suffer 
the  result  of  his  own  folly,  and  that 
a  court  of  equity  will  not  aid  him  to 
recover  the  property  for  the  reason 
that  he  was  chargeable  with  the 
duty  to  inquire  of  its  worth  before 
making  the  sale.  Plaintiff  also 
might  be  likened  to  one  who  is  the 
owner  of  a  field  containing  a  treas- 
ure under  its  soil  of  which  he  was 
ignorant.  It  cannot  be  said  that 
equity  will  set  aside  his  deed  convey- 
ing it  to  one  who  had  purchased  it. 
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without  fraud  or  undue  influence, 
for  a  small  part  of  its  value." 

In  Eyre  v.  Potter,  15  How.  42,  14 
L.  ed.  592,  a  suit  in  equity  to  cancel 
a  deed,  the  Supreme  Court  of  the 
United  States,  speaking  of  the  ques- 
tion of  the  adequacy  of  the  consid- 
eration to  support  the  conveyance, 
said: 

"The  parties,  if  competent  to  con- 
tract and  willing  to  contract,  were 
the  only  proper  judges  of  the  motive 
or  consideration  operating  upon 
them;  and  it  would  be  productive 
of  the  worst  consequences  if,  under 
pretexts  however  specious,  interests 
or  dispositions  subsequently  arising 
could  be  made  to  bear  upon  acts  de- 
liberately performed,  and  which  had 
become  the  foundation  of  important 
rights  in  others.  Mere  inadequacy 
of  price,  or  any  other  inequality  in 
a  bargain,  we  are  told,  is  not  to  be 
understood  as  constituting  per  se  a 
ground  to  avoid  a  bargain  in  equity ; 
for  courts  of  equity,  as  well  as 
courts  of  law,  act  upon  the  ground 
that  every  person  who  is  not,  from 
his  peculiar  condition  or  circum- 
stances, under  disability,  is  en- 
titled to  dispose  of  his  property  in 
such  manner  and  upon  such  terms 
as  he  chooses;  and  whether  his 
bargains  are  wise  and  discreet,  or 
otherwise,  or  profitable,  or  unprofit- 
able, are  considerations  not  for 
courts  of  justice,  but  for  the  party 
himself  to  deliberate  upon.  Vide 
Story,  Eq.  §  244,  citing  the  cases  of 
Griffith  V.  Spratley,  1  Cox,  Ch.  Cas. 
383,  29  Eng.  Reprint,  1213;  Copis 
V.  Middleton,  2  Madd.  Ch.  409,  66 
Eng.  Reprint,  386,  17  Revised  Rep. 
226,  and  various  other  cases. 

"Again,  it  is  ruled  that  inade- 
quacy of  consideration  is  not  of  it- 
self a  distinct  principle  of  equity. 
The  common  law  knows  no  such 
principle.  The  consideration,  be  it 
more  or  less,  supports  the  contract. 
Common  sense  knows  no  such  prin- 
ciple. The  value  of  a  thing  is  what 
it  will  produce,  and  it  admits  of  no 
precise  standard.  One  man,  in  the 
disposal  of  his  property,  may  sell  it 
for  less  than  another  would.  If 
courts  of  equity  were  to  unravel  all 


these  transactions,  they  would  throw 
everything  into  confusion,  and  set 
afloat  the  contracts  of  mankind. 
Such  a  consequence  would  of  itself 
be  sufficient  to  show  the  injustice 
and  impracticability  of  adopting  the 
doctrine  that  mere  inadequacy  of 
consideration  should  form  a  distinct 
ground  for  relief." 

In  some  cases  where  the  consider- 
ation for  a  conveyance  or  contract 
is  so  grossly  inadequate  as  to  shock 
the  conscience,  it  is  held  that  cancel- 
ation will  be  decreed,  not  because 
the  price  or  consideration  is  inade- 
quate, but  because  the  inadequacy  is 
so  great  as  to  amount  to  evidence  of 
fraud ;  fraud,  and  not  inadequacy  of 
consideration,  being,  even  in  such 
cases,  the  ground  for  the  interposi- 
tion of  equity.  Bruner  v.  Cobb,  37 
Okla.  228,  L.R.A.1916D,  377,  131 
Pac.  165.  It  does  not  appear  from 
the  statement  of  the  issues  in  this 
case  that  cancelation  was  sought  on 
the  ground  of  fraud  in  the  procure- 
ment of  the  leases,  mistake,  the 
capacity  of  the  parties  to  contract, 
or  their  free  consent  thereto,  or  any 
other  ground  on  which  the  ade- 
quacy of  the  consideration  is  ma- 
terial. Nor  was  there  any  finding 
of  fact  to  justify  a  decree  of  cancel- 
ation on  any  of  those  grounds. 

So  far  as  consideration  is  con- 
cerned, under  the  issues  in  this 
case,  the  only  question  to  be  consid- 
ered is  whether  there  was  any  val- 
uable consideration  paid,  or  agreed 
to  be  paid,  by  the  lessee  to  the  les- 
sors. Under  the  findings  of  the  trial 
court,  not  only  have  the  lessors 
failed  to  discharge  the  burden  im- 
posed on  them  by  statute  to  show 
that  there  was  no  consideration,  but 
from  the  recital  of  the  instrument 
it  is  seen  that  there  was  a  consider- 
ation, and  one  of  value,  in  the  eyes 
of  the  law. 

In  Brown  v.  Wilson,  —  Okla.  — , 
L.R.A.1917B,  1184,  160  Pac.  94,  it 
was  not  held  that  $1  was  not  a  valu- 
able or  sufficient  consideration,  but, 
on  the  contrary,  it  was  distinctly 
recognized  as  such.  In  that  case  the 
lease  was  for  a  recited  consideration 
of  $1  and  the  covenants  and  agree- 
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ments  of  the  lessee  therein  con- 
tained. It  was  for  a  term  of  ten 
years  and  as  long  thereafter  as  oil 
or  gas  was  produced.  Certain  stip- 
ulated royalties  on  the  oil  and  gas 
produced  were  provided,  and  the 
lessee  covenanted  to  complete  a  well 
within  four  months,  or  pay  at  the 
rate  of  $80  in  advance  for  each  ad- 
ditional three  months  such  comple- 
tion was  delayed;  and  it  also  con- 
tained a  surrender  clause.  In  the 
majority  opinion  it  was  said  that 
the  only  consideration  for  the  lease, 
as  a  whole,  was  development,  and, 
with  reference  to  the  $1,  it  was  said : 
"We  hold  that  the  dollar  paid  Ruhl 
[the  lessor]  at  the  time  of  the  exe- 
cution and  delivery  of  the  lease  was 
the  sole  and  only  consideration  paid 
to  hold  the  lease  for  the  four-month 
term  within  which  the  lessee  had  to 
enter  and  complete  a  well,  and  that 
such  consideration  did  not  extend  to 
uphold  any  other  stipulation  in  the 
lease;  and,  further,  that  the  agree- 
ment on  the  part  of  the  lessee  to  pay 
delay  money  after  that  time  was  a 
provision  made  for  the  sole  purpose 
of  prolonging  the  lease." 

In  other  words,  the  "contract"  in 
that  case  was  held  to  be  an  agree- 
ment to  lease  for  successive  quar- 
terly terms,  after  an  initial  term  of 
four  months,  and  the  payment  of, 
or  a  binding  obligation  to  pay,  a 
distinct  and  independent  consider- 
ation for  each  succeeding  quarter 
was  held  essential.  By  construction, 
the  $1  was  held  to  support  the  lease 
for  the  first  term  of  four  months 
only;  and  since,  as  it  was  held,  by 
reason  of  the  surrender  clause  the 
lessee  was  not  obligated  to  develop 
or  pay  the  stipulated  sum  of  $80  for 
each  of  the  succeeding  quarters, 
there  was  no  consideration  for  the 
agreement  to  lease  after  the  first 
term  of  four  months.  Had  it  been 
then  thought  that  the  $1  supported 
the  lease  for  the  term  of  ten  years 
instead  of  only  the  first  four  months 
thereof,  it  is  probable  that  the  ma- 
jority of  this  court  would  have 
reached  a  different  conclusion  in 
that  case  on  the  question  now  under 
consideration.    The   error   in   that 


opinion,  in  this  connection,  as  we 
now  see  it,  was  in  the  portion  we 
have  quoted  above,  that  the  $1  con- 
sideration supported  only  a  four- 
months  term,  and  did  not  extend  to 
and  uphold  any  other  stipulation  in 
the  lease.  That  portion  of  the  opin- 
ion has  been  overruled  in  effect  by 
the  recent  decision  of  this  court  in 
Northwestern  Oil  &  Gas  Co.  v. 
Branine,  —  Okla.  — ,  ante,  844,  175 
Pac.  683,  in  which  it  was  said,  per 
Hardy,  J. :  "The  court  has  no  right 
to  f ractionize  the  contract  or  divide 
it  up  into  sections,  and  say  that  the 
cash  bonus  supports  any  particular 
covenant  to  the  exclusion  of  an- 
other, when  such  construction  would 
be  contrary  to  the  clear  intention  of 
the  parties  as  gathered  from  the 
face  of  their  written  agreement." 

The  form  of  the  written  agree- 
ment in  the  Branine  Case  and  the 
one  in  this  is  the  same.  The  only 
difference  between  the  two  agree- 
ments is  as  to  the  amount  of  the 
consideration,  and,  as  before  stated, 
that  is  not  material  to  the  questions 
raised  in  this  case  as  to  the  alleged 
invalidity  of  the  grant  for  want  of 
consideration.  We  cannot  construe 
the  grant  here  into  one  for  six 
months  from  its  date,  with  an  op- 
tion to  extend  the  same  beyond 
that  term  for  successive  monthly 
periods,  without  doing  violence  to 
the  clear  intention  of  the  parties  as 
expressed  in  unambiguous  language. 
Their  language  is:  "It  is  agreed 
that  this  lease  shall  remain  in  force 
for  a  term  of  five  years  from  this 
date  and  as  long  thereafter,"  etc. 

That  language  can  have  but  one 
meaning.  Such  meaning  is  not 
changed  or  rendered  doubtful  by  the 
subsequent  covenant  that  the  lessee 
shall,  during  that  term,  complete  a 
well  within  a  specified  time  or  pay 
for  subsequent  periods  of  delay. 
These  subsequent  covenants  have  no 
bearing  on  the  term  of  the  grant, 
except  in  so  far  as  failure  to  com- 
ply therewith  may  operate  as  an 
abandonment,  or  cause  a  forfeiture 
thereof,  if  the  agreement  should  so 
provide.  No  other  construction, 
without  doing  violence  to  the  plain 
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meaning  of  the  language  employed, 
can  be  placed  on  the  writing  as  a 
whole,  than  that  the  recited  consid- 
eration of  $1  is  for  the  grant  for  the 
entire  term  of  five  years,  and  as 
long  thereafter  as  either  oil  or  gas 
is  produced,  and  also  the  right  of 
termination  given  the  lessee  upon 
compliance  with  the  conditions 
thereto  attached. 

We  therefore  conclude  that  the 
grant  or  so-called  "lease"  for  the 
full   term   expressed   is   supported 

by  an  independent 
i:^a"™tfo*n  valuable  considera^ 
to  nurreiKier^  tion,  and  is,  there- 
matuaiity.  fore,  not    void   for 

want  of  mutuality, 
and  Brown  v.  Wilson,  supra,  holding 
otherwise,  is  on  this  point  overruled. 
With  reference  to  the  right  of  the 
lessors  to  terminate  the  lease  be- 
fore the  expiration  of  the  term,  it 
will  be  noted  that  such  right  is  not 
specifically  reserved  to  the  lessors, 
but  is  given  to  the  lessee  only.  But 
it  is  contended  that  the  right  of  the 
lessor  to  terminate  arises  by  impli- 
cation. The  argument  is  that,  not- 
withstanding the  grant  is  to  the 
lessee  for  a  term  of  five  years  and  as 
long  thereafter  as  oil  or  gas  is  pro- 
duced, the  effect  of  the  surrender 
clause  is  to  convert  the  grant  into 
one  in  the  nature  of  an  estate  at  the 
will  of  the  lessee,  and  the  statement 
of  Coke  (2  Co.  Litt.  550)  that,  "when 
the  lease  is  made  to  have  and  to  hold 
at  the  will  of  the  lessee,  this  must 
be  also  at  the  will  of  the  lessor,''  is 
invoked  to  sustain  the  proposition 
that,  since  the  lessee  has  the  right  to 
terminate,  so  also  must  the  lessors. 
There  are  decisions  based  directly  or 
indirectly  upon  the  above  dictum  of 
Coke,  which  apparently  sustain  the 
proposition.  Knight  v.  Indiana  Coal 
&  I.  Co.  47  Ind.  105,  17  Am.  Rep. 
692 ;  Cowan  v.  Radford  Iron  Co.  83 
Va.  547,  8  S.  E.  120,  15  Mor.  Min. 
Rep.  453;  Eclipse  Oil  Co.  v.  South 
Penn  Oil  Co.  47  W.  Va.  84,  34  S. 
E.  923, .  20  Mor.  Min.  Rep.  234 ; 
Reese  v.  Zinn  (C.  C.)  103  Fed.  97; 
Federal  Oil  Co.  v.  Western  Oil  Co. 
(C.  C.)  112  Fed.  373,  22  Mor.  Min. 


Rep.  25;  Guffey  Petroleum  Co.  v. 
Oliver,  —  Tex.  Civ.  App.  — ,  79  S. 
W.  884.  However,  all  courts  do  not 
accept  Coke's  dictum  literally  and 
without  question.  In  Tiffany  on  the 
Modem  Law  of  Real  Property,  §  54, 
p.  138,  English  and  American  au- 
thorities are  cited  to  support  the 
statement  of  the  author  that  "if  a 
lease  or  grant  purport  to  limit  an 
estate  to  hold  at  the  will  of  the  les- 
see only, — ^that  is,  for  so  long  as  the 
lessee  pleases  to  continue  tenant, — 
the  estate  created  is  a  freehold  or 
estate  for  life,  determinable  at  the 
will  of  the  lessee,  and  it  can  be  con- 
veyed only  by  the  formalities  proper 
in  the  case  of  freehold  estates." 

In  his  work  on  Landlord  and  Ten- 
ant, §  13,  p.  102,  the  author  states 
the  rule:  "That  a  lease  in  terms 
creating  an  estate  for  years  contains 
such  an  option  [i.  e.,  to  terminate 
the  tenancy  at  any  time]  in  the  les- 
see does  not  render  the  latter  a  ten- 
ant at  will  merely." 

See  also  Tiffany,  Land.  &  T.  §  12f , 
p.  84.  And  in  Brewster  v.  Lanyon 
Zinc  Co.  72  C,  C.  A.  213,  140  Fed. 
801,  speaking  of  the  effect  of  a 
right  in  the  lessee  to  terminate,  it 
was  said:  i 

"But  that  does  not  make  the  es- 
tate which  it  creates  a  mere  tenancy 
at  will  within  the  operation  of  the 
common-law  rule  that  an  estate  at 
the  will  of  one  party  is  equally  at  the 
will  of  the  other. 

"That  rule  is  without  application 
to  a  lease  for  a  defined  and  permis- 
sible term,  but  which  reserves  to  the 
lessee  an  option  to  terminate  it  be- 
fore the  expiration  of  the  term. 
Archbold,  Land.  &  T.  92;  Dann  v. 
Spurrier,  3  Bos.  &  P.  399,  127  Eng. 
Reprint,  218,  7  Revised  Rep.  797,  2 
Eng.  Rul.  Cas.  756;  Doe  ex  dem. 
Webb  V.  Dixon,  9  East,  15, 103  Eng. 
Reprint,  478,  9  Revised  Rep.  501." 

Tiffany,  in  his  discussion  of 
when  a  tenancy  at  will  arises  (Land. 
&  T.  §  13,  p.  101),  after  considering 
the  question  in  the  light  of  the  au- 
thorities, states  our  understanding 
of  the  true  meaning  and  proper  ap- 
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plication  of  Coke's  dictum  as  fol- 
lows: 

''It  has  in  Ensrland  apparently,  in 
accordance  with  these  views,  been 
decided  that  a  conveyance  to  one 
with  a  right  in  him  to  terminate  the 
holding  at  any  time  creates  in  him 
a  freehold  estate.  There  the  estate 
thus  created,  in  the  absence  of  the 
insertion  of  the  word  'heirs/  is  a 
life  estate  merely,  terminable  at  the 
will  of  the  lessee;  while  under  the 
rule  prevailing  in  most  of  the  states 
in  this  country,  that  the  word  'heirs' 
is  not  necessary  for  the  creation  of 
an  estate  in  fee,  the  estate  created 
would  rather  be  one  in  fee  termi- 
nable at  the  lessee's  option,  unless 
the  terms  of  the  conveyance  show  a 
different  intention.  There  are  sev- 
eral cases  in  this  country  which  tend 
to  support  the  view  that  such  a  con- 
veyance creates  an  estate  for  life  or 
in  fee. 

"Coke's  dictum  that  such  a  lease, 
at  the  will  of  the  lessee,  creates  a 
tenancy  at  will,  is,  it  is  conceived,  to 
be  regarded  as  applying  only  in  the 
absence  of  livery  of  seisin,  which 
was  in  his  day  necessary  for  the 
creation  of  an  estate  '  of  freehold. 
That,  if  accompanied  by  livery  of 
seisin,  such  a  lease  created  an  estate 
for  life  is  clearly  asserted  by  high 
authority  prior  to  his  time,  and 
there  is  nothing  in  the  decisions  re- 
ferred to  by  him  to  lead  to  a  dif- 
ferent conclusion.  If,  however,  the 
instrument  lacks  any  formality  of 
execution,  such  as  a  seal,  which 
may  be  in  the  particular  jurisdiction 
necessary  for  the  creation  of  free- 
hold estate,  it  will,  as  at  common 
law,  when  unaccompanied  by  livery 
of  seisin,  create  merely  an  estate  at 
will."  Tiffany,  Land.  &  T.  pp.  103, 
104. 

So,  if  it  should  be  held  that  the 
grant  here  is  of  a  freehold  interest 
in  the  land,  it  is  valid  as  such,  hav- 
ing been  executed  with  all  the  for- 
malities necessary,  under  our  stat- 
utes, for  the  conveyance  of  a  free- 
hold estate,  and  the  instrument 
therefore  does  not  create  merely  an 


estate  at  will.    If,  on  the  other  hand, 

the   view   is  taken 

that   the    grant   is  J-"^*? ',*  "* 

-  J   !•     'J.     J.  tenant— lease 

for  a  definite  term,  for  term- 
in  the  nature  of  an  f2£.Vf:i"yelri? 
estate  for  years,  the 
fact  that  it  may  be  sooner  terminat- 
ed, at  the  option  of  the  lessee,  does 
not  convert  the  grant  from  one  in 
the  nature  of  a  tenancy  for  years 
into  one  in  the  nature  of  a  tenancy 
at  will.  In  either  case,  the  above 
rule  stated  by  Coke  is  not  applicable. 
For  these  reasons  we  held  in  North- 
western Oil  &  Gas  Co.  V.  Branine, 
—  Okla.  — ,  ante,  344, 175  Pac.  533, 
that  the  presence  of  the  surrender 
clause  "did  not  confer  on  the  lessor 
the  right  to  terminate  the  lease  at 
will." 

It  follows  that  in  our  opinion  the 
trial  court  erred  in  the  conclusions 
of  law,  and  upon  the  facts  found  the 
judgment  below  should  have  been 
for  the  plaintiff  in  error. 

The  judgment  is  accordingly  re- 
versed, and  the  cause  remanded  for 
further  proceedings  in  accordance 
with  the  views  herein  expressed. 

All  the  Justices  concur  except 
Turner  and  Brett,  JJ.,  not  partici- 
pating, and  Owen,  J.,  dissenting. 

Owen,  J.,  dissenting: 

I  am  unable  to  concur  in  this 
case.  I  cannot  agree  that  the  $1 
mentioned  in  the  lease  as  part  of 
the  consideration  is  sufficient  to  sup- 
port every  covenant  of  the  lease  for 
the  full  term  of  five  years.  There 
was  no  bonus  paid,  and,  as  I  con- 
strue the  lease,  the  real  considera- 
tion is  the  covenant  to  develop  the 
premises  and  pay  royalties.  The 
language  is :  "For  and  in  consider- 
ation of  the  sum  of  $1  to  them  in 
hand  paid  by  the  said  parties  of  the 
second  part,  the  receipt  of  which  is 
hereby  acknowledged,  and  of  the 
covenants  and  agreements  herein- 
after contained  on  the  part  of  the 
parties  of  the  second  part  to  be  paid, 
kept,  and  performed,"  etc. 

Then  follows  in  the  usual  form, 
the  covenants  to  develop  the  prem- 
ises for  oil  and  gas,  and  to  pay  the 
stipulated    royalties   in   the   event 
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either  oil  or  gas  is  found.  If  the 
lease  did  not  contain  a  surrender 
clause,  the  conclusion  reached  by  the 
majority  of  the  court  would  be  cor- 
rect. The  lessee  would  be  bound  by 
these  terms,  and  this  would  be  a 
sufficient  consideration  to  support 
the  grant.  In  the  opinion  it  is  stat- 
ed :  "The  lessee  is  obligated  there- 
under to  do  one  of  three  things: 
(1)  Drill  and  complete  a  well  in  the 
fixed  time,  or  (2)  surrender  all  his 
rights  and  pay  in  addition  the  sum 
of  $1,  or  (3)  pay  during  the  term 
of  five  years,  or  until  surrender,  $15 
per  month  for  each  additional 
month  the  completion  of  the  well  is 
delayed." 

In  support  of  the  proposition  that 
the  lessee  is  bound  to  do  one  or  the 
other,  the  cases  of  Cohn  v.  Clark, 
48  Okla.  500,  L.R.A.1916B,  686,  150 
Pac.  467,  and  McKee  v.  Grimm,  — 
Okla.  — ,  157  Pac.  308,  are  cited. 
As  I  understand  these  cases,  they 
hold  the  lessee  was  bound  to  pay 
rent  until  he  availed  himself  of  the 
surrender  clause.  In  both  cases  the 
action  was  to  recover  rentals,  there 
having  been  no  drilling,  and  the 
leases  had  not  been  surrendered.  In 
Cohn  V.  Clark,  supra,  the  surrender 
clause  was:  "Second  party  may  at 
any  time  remove  all  his  property  and 
reconvey  the  premises  hereby  grant- 
ed, and  thereupon  this  instrument 
shall  be  null  and  void.*' 

The  lessee  had  failed  to  drill,  and 
refused  to  pay  the  rentals,  and  con- 
tended that  this,  ipso  facto,  canceled 
the  lease,  and  it  was  not  necessary 
to  reconvey.  The  court  held  that, 
not  having  reconveyed,  he  was  liable 
for  the  rentals  due  according  to  the 
terms  of  the  lease,  and  that  the  sur- 
render clause  for  the  benefit  of  the 
lessee  must  be  construed  in  connec- 
tion with  the  forfeiture  clause  for 
the  benefit  of  the  lessor.  In  the 
opinion,  by  Commissioner  Mathews, 
appears  the  following  discussion: 
"The  lessee  contends  that,  in  order 
to  relieve  himself  of  liability  under 
the  contract,  it  was  unnecessary  for 
him  to  avail  himself  of  the  sixth 
provision  therein,  known  as  the  sur- 
render clause,  and  execute  a  recon- 


veyance as  provided  in  this  clause; 
but  that  he  was  not  bound  in  the 
contract  to  begin  operations  on  the 
lease,  or  to  pay  rentals,  or  to  exe- 
cute a  reconveyance,  but  that  upon 
failure  on  his  part  to  either  begin 
operations,  or  to  pay  the  specified 
rentals  as  provided  in  the  contract, 
ipso  facto  there  was  a  self -executing 
automatic  release,  which  relieved 
him  of  all  liability.  ...  If  the  * 
lessee's  contention  be  true,  then  we 
would  meet  the  anomalous  condition 
of  a  party  profiting  by  his  own 
breach  or  gaining  advantage  by  his 
own  wrong.  Under  such  a  contract 
the  lessor  binds  his  hands,  and  gets 
nothing  for  the  lease  unless  the 
pleasure  of  the  lessee  moves  him  to 
action.  Should  we  determine  that 
a  failure  to  pay  the  rentals  stipulat- 
ed, after  a  default  in  beginning  oper- 
ations, ipso  facto  operates  to  release 
the  lessee  from  all  liability,  why  en- 
cumber the  lease  with  the  sixth 
paragraph,  known  as  the  surrender 
clause?  If  failure  to  pay  rentals 
nullifies  the  lease  automatically, 
then  there  is  no  use  of  the  surrender 
clause  at  all.  It  would  be  useless  to 
insert  a  surrender  clause  in  a  lease, 
requiring  the  lessee  to  go  to  the 
trouble  and  expense  of  executing  an 
actual  reconveyance,  when  there  is 
a  provision  in  the  lease  for  his  ad- 
vantage which  is  self-executing  up- 
on his  failure  to  pay  the  rentals. 
We  must  construe  this  contract  so 
as  to  give  some  effect  and  meaning 
to  every  part  of  the  same.  We  are 
not  permitted  to  say  that  the  parties 
hereto  have  deliberately  inserted  a 
clause  in  this  contract  that  is  use- 
less and  unnecessary,  when  a  fair 
and  reasonable  construction  will 
give  weight  and  effect  to  it;  and, 
following  this  line,  we  conclude  that 
if  the  surrender  clause  has  been  in- 
serted in  the  contract  for  the  bene- 
fit of  the  lessee,  and  affords  him  an 
easy  and  expeditious  way  of  ridding 
himself  of  the  contract  and  its  lia- 
bility, the  forfeiture  clause  in  para- 
graph 1  must  have  been  inserted 
for  the  benefit  of  the  lessor  only. 
This  construction  will  give  both  of 
the  clauses  the  weight  and  effect 
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that  were  reasonably  intended  for 
them,  and  gives  both  of  the  parties 
to  the  contract  a  means  of  protec- 
tion and  a  way  of  relieving  them- 
selves of  the  contract." 

In  McKee  v.  Grimm,  supra,  the 
lessee  alleged  that  he  had  offered  to 
comply  with  the  surrender  clause. 
The  lessor,  by  reply,  denied  this  al- 
legation. The  opinion  holds  there 
was  a  material  issue  of  fact,  with 
the  burden  of  proof  on  the  lessee, 
and,  failing  to  prove  this  affirma- 
tive defense,  he  was  liable  for  the 
rentals  under  the  authority  of  Cohn 
V.  Clark,  supra. 

The  lease  in  question  contains  a 
surrender  clause,  giving  the  lessee, 
at  any  time,  on  the  payment  of  $1, 
the  right  to  surrender  the  lease, 
after  which  all  payments  and  liabil- 
ities under  and  by  virtue  of  its 
terms  shall  cease  and  determine. 
The  error  is  in  holding  that  the  les- 
see is  bound  to  do  one  of  three 
things,  and  that  the  $1,  paid  at  the 
time  of  the  execution  of  the  lease,  is 
sufficient  consideration  to  support 
the  option  to  do  either,  in  addition 
to  supporting  the  grant  for  the  full 
term  of  five  years.  I  do  not  so  un- 
derstand this  contract.  The  lessee 
had  the  option,  for  which  he  had 
paid  nothing,  to  surrender  this  lease 
and  avoid  either  drilling  or  paying 
rental.  Under  the  express  language 
of  this  clause,  if  at  any  time  he  de- 
cided to  avoid  the  obligations  to 
drill  or  pay  rental,  he  could  do  so 
upon  paying  $1,  not  "an  additional 
$1"  to  the  lessor  and  surrendering 
the  lease  for  cancelation.  This  neg- 
atives the  premise  that  the  $1 
originally  paid  was  intended  by  the 
parties  to  pay  for  the  valuable  and 
substantial  right  to  surrender  and 
avoid  the  expense  of  development. 

At  one  of  the  periods  mentioned 
in  the  lease,  at  which  time  the  lessee 
by  the  terms  of  the  lease,  had  the 
option  of  either  drilling  or  paying 
rent,  or  of  refusing  to  do  either,  and 
thereby  avoid  liability,  upon  the 
payment  of  $1,  the  lessor  refused  to 
accept  the  rental  tendered  and 
brought  this  action  to  cancel  the 
lease.    No  bonus  had  been  paid  and 
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there  had  been  no  attempt  at  de- 
velopment. The  covenants  for  de- 
velopment and  payment  of  royalties 
being  the  real  consideration  for  the 
lease,  the  contract,  as  I  view  it,  was 
at  that  time  unperformed  on  the 
part  of  the  lessee.  The  $1  mentioned 
as  part  of  the  consideration  was 
merely  nominal,  and  the  lessor 
would  not  have  executed  this  lease 
for  such  consideration. 

The  courts  have  repeatedly  held 
that  the  real  and  moving  consider- 
ation for  leases  of  this  character  is 
not  the  nominal  consideration  paid 
in  advance — ^that  is,  the  $1  as  in  this 
case — but  the  exploration  and  de- 
velopment of  the  land  for  oil  and 
gas  is  the  real  consideration.  This 
announcement  has  been  made  so 
frequently  by  the  courts  that  a  de- 
cision construing  similar  leases  can 
scarcely  be  found  in  which  such 
declarations  are  absent.  In  the  case 
of  Federal  Oil  Co.  v.  Western  Oil 
Co.  (C.  C.)  112  Fed.  373,  22  Mor. 
Min.  Rep.  25,  the  lease  under  con- 
sideration was  identical  with  the 
one  here,  in  reciting  $1  and  the  cov- 
enants to  develop  as  the  considera- 
tion for  its  execution.  There  it  was 
said:  "The  cash  payment,  if  actu- 
ally made,  was  merely  nominal,  and 
it  is  quite  apparent,  from  a  consid- 
eration of  the  terms  of  the  whole 
lease,  that  the  lessors  would  not 
have  executed  it  for  any  such  paltry 
consideration.  If  there  was  no  fur- 
ther consideration  which  the  lessee 
was  bound  to  yield  to  the  lessors,  a 
court  of  equity  would  be  bound  to 
refuse  the  enforcement  of  the  lease. 
The  consideration  would  be  so  trif- 
ling, compared  with  the  value  of  the 
leasehold  interest,  as  to  shock  the 
moral  sense.  ...  Oil  leases  stand 
upon  quite  different  grounds  from 
leases  of  other  immovable  property. 
The  governing  principle  in  gas  and 
oil  leases  of  the  character  in  ques- 
tion is  that  the  discovery  and  pro- 
duction of  gas  or  oil  is  a  condition 
precedent  to  the  existence  and  con- 
tinuance of  any  vested  estate  in  the 
demised  premises.  Where,  as  in 
this  case,  the  only  consideration  is 
prospective  royalties  to  arise  from 
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exploration  and  development,  fail- 
ure to  properly  explore  and  develop 
the  demised  premises  renders  the 
agreement  nudum  pactum,  and 
works  a  forfeiture  of  the  lease,  for 
it  is  of  the  essence  of-  such  a  lease 
that  the  work  of  exploration  shall 
be  commenced  and  prosecuted  with 
promptness." 

Under  the  terms  of  the  lease  in 
question  there  was  no  further  con- 
sideration which  the  lessee  was 
bound  to  advance  to  the  lessor.  The 
lessee  was  not  bound  to  drill,  nor 
was  he  bound  to  pay  rental.  It  is 
begging  the  question,  in  my  opinion, 
to  say  that  he  was  bound  to  sur- 
render the  lease  unless  he  drilled  or 
paid  rental.  The  surrender  clause 
is  for  lessee's  benefit,  and  is  his  op- 
tion, for  which  he  paid  nothing,  to 
avoid  the  covenants  in  the  lease. 
That  is  equivalent  to  saying  that 
binding  himself  to  avoid  liability, 
unless  he  elected  to  incur  that  liabil- 
ity, is  sufficient  to  amount  to  per- 
formance on  his  part.  I  agree  that 
if  the  lease  was  a  performed  con- 
tract, if  the  lessee  had  paid  a  sub- 
stantial bonus,  or  was  bound  to  per- 
form something  that  would  be  of 
substantial  benefit  to  the  lessor,  in 
consideration  of  the  five-year  grant 
of  an  exclusive  privilege  to  explore 
the  premises,  then  the  presence  of 
the  surrender  clause  would  not  ren- 
der the  contract  voidable.  The  sur- 
render clause  does  not  render  a  per- 
formed contract  voidable,  but  it 
does  render  an  unperformed  con- 
tract, without  a  sufficient  consider- 
ation, voidable  at  the  option  of 
the  lessor  where  it  is  voidable 
at  the  option  of  the  lessee.  A 
contract  is  performed  when  the 
consideration  moving  from  the  les- 
see to  the  lessor  had  been  paid  or 
performed,  or  when  the  lessee  is 
bound  by  its  terms  to  pay  or  per- 
form. Other  cases  holding  prospec- 
tive royalties  to  be  the  moving  con- 
sideration for  execution  of  leases  of 
like  character  are:  Huggins  v. 
Daley,  48  L.R.A.  320,  40  C.  C.  A.  12, 
99  Fed.  606,  20  Mor.  Min.  Rep.  377 ; 
Venture  Oil  Co.  v.  Fretts,  152  Pa. 
451,  25  Atl.  732,  17  Mor.  Min.  Rep. 


543;  Steelsmith  v.  Gartlan,  45  W. 
Va.  27,  44  L.R.A,  107,  29  S.  E.  978, 
19  Mor.  Min.  Rep.  315;  Foster  v. 
Elk  Fork  Oil  &  Gas  Co.  32  C.  C.  A. 
560,  61  U.  S.  App.  576,  90  Fed.  178 ; 
Gadbury  v.  Ohio  &  I.  Consol.  Natu- 
ral &  Illuminating  Gas  Co.  162  Ind. 
9,  62  L.R.A.  895,  67  N.  E.  259,  22 
Mor.  Min.  Rep.  680 ;  Cowan  v.  Rad- 
ford Iron  Co.  83  Va.  547,  3  S.  E. 
120,  15  Mor.  Min.  Rep.  543 ;  Knight 
v.  Indiana  Coal  &  I.  Co.  47  Ind.  110, 
17  Am.  Rep.  692;  Witherspoon  v. 
Staley,  —  Tex.  Civ.  App.  — ,  156  S. 
W.  557 ;  Smith  v.  Guff ey,  120  C.  C. 
A.  436,  202  Fed.  109;  Owens  v. 
Corsicana  Petroleum  Co.  —  Tex. 
Civ.  App.  — ,  169  S.  W.  193 ;  Long  v. 
Sun  Co.  132  La.  601,  61  So.  684; 
Great  Western  Oil  Co.  v.  Carpenter, 
43  Tex.  Civ.  App.  229,  95  S.  W.  57 ; 
DiU  v.  Fraze,  169  Ind.  53,  79  N.  E. 
971 ;  Ohio  Oil  Co.  v.  Detamore,  165 
Ind.  243,  73  N.  E.  907;  Jennings- 
Heywood  Oil  Syndicate  v.  Houssiere 
Latreille  Oil  Co.  119  La.  793,  44  So 
501;  Murray  v.  Bamhart,  117  La 
1023,  42  So.  492 ;  Mansfield  Gas  Co 
V.  Alexander,  97  Ark.  167,  133  S 
W.  837;  Berry  v.  Frisbie,  120  Ky 
337,  86  S.  W.  558;  Bay  Street  Pe 
troleum  Co.  v.  Penn  Lubricating 
Co.  121  Ky.  637,  87  S.  W.  1102 
Flanagan  v.  Marsh,  32  Ky.  L.  Rep. 
184,  105  S.  W.  424. 

In  holding  that  the  $1  is  sufficient 
to  support  every  covenant  of  the 
lease  and  for  the  entire  period  of 
five  years,  it  is  said  ''the  $1  is  a 
thing  of  value  in  the  eye  of  the  law." 
That  rule  prevails  in  actions  at  law, 
where  any  consideration  of  value  is 
sufficient,  and  where  the  sufficiency 
of  the  consideration  will  not  be  in- 
quired into.  This  is  not  such  an 
action.  This  is  an  action  of  purely 
equitable  cognizance,  and  a  court  of 
equity  will  look  to  the  reasonable- 
ness of  the  moving  consideration. 
That  was  held  in  the  case  of  Federal 
Oil  Co.  V.  Great  Western  Oil  Co. 
supra,  where  it  was  said :  ''Except 
to  the  extent  of  $1,  the  lessee  has 
yielded  no  consideration  for  the 
lease;  nor  is  it  bound  by  any  en- 
forceable promise  or  covenant,  for 
the    breach  of  which  the    lessors 
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would  have  a  right  of  action  to  com- 
pel the  payment  or  yielding  of  any 
further  consideration  whatever. 
•  .  •  The  complainant  is  under  no 
obligation  to  pay  the  monthly  rent- 
al. ..  .  The  lessors  could  main- 
tain no  action  to  recover  the  same 
if  the  complainant  should  refuse  to 
continue  payment.  Such  a  lease  is 
without  consideration^  and  must  be 
held  nudum  pactum  and  void.  A 
lease  so  unfair,  inequitable,  and 
against  good  conscience  no  court 
ought  to  enforce." 

Other  cases  to  like  effect  are: 
Long  V.  Sun  Co.  132  La.  601,  61  So. 
684;  Huggins  v.  Daley,  48  L.R.A. 
320,  40  C.  C.  A.  12,  99  Fed.  606,  20 
Mor.  Min.  Rep.  377 ;  Berry  v.  Fris- 
bie,  120  Ky.  837,  86  S.  W.  558; 
Jennings-Heywood  Oil  Syndicate  v. 
Houssiere-Latreille  Oil  Co.  119  La. 
793,  44  So.  481 ;  Smith  v.  Guffey, 
120  C.  C.  A.  436, 202  Fed.  106 ;  Mur- 
ray V.  Barnhart,  117  La.  1023,  42 
So.  489 ;  Owens  v.  Corsicana  Petro- 
leum Co.  —  Tex.  Civ.App.  — ,  169 
S.  W.  193. 

It  is  suggested  that  the  $1  in 
many  instances  has  been  held  to 
support  a  conveyance  of  land  by 
warranty  deed,  and  the  case  of 
Ehrig  V.  Adams,  —  Okla.  — ,  169 
Pac.  645,  is  cited  as  authority  on  this 
proposition.  That  was  not  the  ques- 
tion before  the  court  in  that  case. 
In  that  case  a  restricted  Indian  had 
by  warranty  deed,  and  for  a  suffi- 
cient consideration,  attempted  to 
convey  certain  land.  By  reason  of 
the  restrictions  on  alienation  that 
deed  was  void.  Later,  and  after 
the  restrictions  had  been  removed 
by  operation  of  law,  the  same  Indian 
conveyed  the  same  premises  to  the 
same  grantee,  under  a  deed  reciting 
a  consideration  of  $1.  It  was  con- 
tended that  the  principal  consider- 
ation for  this  last  deed  was,  in  fact, 
the  consideration  received  under  the 
first  deed,  and,  the  first  deed  being 
void,  therefore  the  last  deed,  based 
on  the  same  consideration,  was  void. 
It  was  said :  "There  is  no  merit  in 
the  contention  that  the  deed  of  July, 
1910,  was  void  for  the  reason  that 
it  was  supported  principally  by  the 


consideration  received  under  the 
deed  of  1907.  There  is  no  allega- 
tion of  fraud  or  want  of  considera- 
tion. The  second  deed  stands  as  an 
independent  transaction.  The  al- 
lottee being  of  less  than  one-half 
blood,  all  restrictions  upon  his  pow- 
ers of  alienation  of  this  land  were 
removed  by  the  Act  of  May  27, 1908. 
When  he  saw  fit  to  convey  this  land 
to  Bratton  in  1910  for  $1,  he  was  at 
liberty  to  do  so,  without  regard  to 
his  void  deed  made  prior  to  this  act. 
The  fact  that  the  Indian  appears  to 
have  been  sufficiently  honest  to 
recognize  and  remember  the  con- 
sideration which  he  had  received 
under  the  void  deed  did  not  impose 
any  restrictions  upon  his  power  to 
alienate." 

The  sufficiency  of  the  consider- 
ation was  not  in  question.  The 
question  was  whether  receiving  con- 
sideration under  a  void  deed  ren- 
dered the  later  deed  void.  In  the 
instant  case  the  question  necessary 
for  determination  is  whether  the 
lessor  had  received  a  sufiicient  con- 
sideration to  distinguish  this  case 
from  the  rule  that  contracts  unper- 
formed, without  sufficient  consider- 
ation, which  are  optional  as  to  one, 
are  optional  as  to  both.  It  is  not 
contended  that  the  lessee  was  bound 
to  render  a  sufficient  consideration 
in  the  future  by  developing  the 
premises  or  paying  rentals.  He  was 
not  bound  to  do  either. 

This  action  to  cancel  the  lease 
being  of  purely  equitable  cogni- 
zance, a  court  of  equity  must  inquire 
into  the  sufficiency  of  the  consid- 
eration, and  must  say,  as  I  view  the 
lease,  the  covenants  to  develop  and 
pay  royalties  were  the  moving  con- 
sideration from  the  lessee  to  the  les- 
sor, and  the  lessee  was  not  bound 
to  perform  these.  That  being  true, 
and  there  being  no  development, 
this  case  falls  squarely  within  the 
rule  announced  in  "  .ill  Oil  &  Gas 
Co.  V.  White,  53  Okla.  748,  157  Pac. 
710,  where  it  was  said,  Mr.  Justice 
Hardy  speaking  for  the  court: 
"The  rule  in  this  state  is  that  con- 
tracts unperformed,  without  suffi- 
cient consideration,   which  are  op- 
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tional  as  to  one,  are  optional  as  to 
both." 

The  contract  here  was  unper- 
formed, because  no  sufficient  con- 
sideration had  been  paid,  neither 
was  the  lessee  bound  to  do  anything 
that  would  amount  to  sufficient  con- 
sideration. 

Other  cases  in  which  this  rule  was 
announced  are:  Frank  Oil  Co.  v. 
Belleview  Gas  &  Oil  Co.  29  Okla. 
719,  43  L.R.A.(N.S.)  487,  119  Pac. 
260;  Superior  Oil  &  Gas  Co.  v. 
Mehlin,  26  Okla.  809,  138  Am.  St. 
Rep.  942, 108  Pac.  545 ;  Kolachny  v, 
Galbreath,  26  Okla.  772,  38  L.R.A, 
(N.S.)  451,  110  Pac.  902;  Brown  v. 
Wilson,  —  Okla.  — ,  L.R.A.1917B, 
1184,  160  Pac.  94. 

Assuming  that  the  $1  mentioned 
as  a  part  of  the  consideration  was 
in  fact  paid,  this  payment  was,  in 


my  opinion,  wholly  inadequate  to 
support  the  exclusive  right  to  enter 
and  explore  for  five  years,  and  the 
lower  court  did  not  err  in  giving 
the  lessor  the  right  to  terminate  the 
contract,  which  was  without  suf- 
ficient consideration,  unperformed 
and  optional  as  to  the  lessee,  and 
therefore  optional  as  to  the  lessor. 

It  is  a  universal  rule  that  courts 
will  not  grant  specific  performance 
at  the  instance  of  one  of  the  parties 
to  an  unperformed  contract,  who 
himself  is  not  bound  to  perform  the 
contract.  There  is  an  unbroken 
line  of  decisions  of  this  court  fol- 
lowing that  rule.  To  deny  the  les- 
sor the  right  to  go  into  court  and 
by  proper  action  cancel  such  a  con- 
tract is  to  deny  him  a  remedy  in  the 
courts  of  which  he  ntiight  avail  him- 
self by  force  of  arms. 


ANNOTATION. 
Validity  of  oil  or  gas  lease  as  affected  by  surrender  clause* 


I.  Introductory,  378. 
II.  General  rule,  379. 
III.  As  affected  by  question  whether  lease 
imposes  on  lessee  unavoidable 
obligation : 

a.  In  general,   380. 

b.  Where     cash     consideration    is 

nominal : 

1.  In  general,  381. 
2.  Enforcement  in  equity,  383. 

I.  Introductory, 

A  lease  of  land  for  the  production 
of  oil  and  gas,  which,  in  addition  to 
the  usual  stipulation  for  the  payment 
of  a  cash  consideration  and  covenants 
for  the  development  of  the  leased 
premises  and  the  payment  of  a  roy- 
alty on  the  product  secured,  or,  in 
lieu  thereof,  a  stated  sum  of  money  at 
designated  times,  contains  a  clause 
peri\)itting  the  lessee  to  surrender  the 
lease  and  be  relieved  from  further  lia- 
bility thereunder,  presents  the  ques- 
tion as  to  the  effect  of  this  surrender 
clause  on  the  validity  of  the  lease. 
The  contention  has  frequently  been 
made  that  the  effect  of  such  a  clause 
was  to  invalidate  the  lease  on  the 
ground  of  want  of  mutuality,  or  at 
least  to  render  the  term  of  the  lessee 


one  at  will,  terminable  by  either  party 
in  accordance  with  the  rule  as  to  such 
estates. 

Of  course,  the  real  consideration  for 
a  lease  of  this  character  is  the  cove- 
nant of  the  lessee  to  develop  the  prem- 
ises for  oil  and  gas,  although  the 
present  cash  consideration  and  the 
agreement  to  pay  stated  sums  in  lieu 
of  development  frequently  involve  the 
payment  by  the  lessee  of  substantial 
sums  of  money.  In  this  regard  it  is 
to  be  noted  that  the  obligations  im- 
posed upon  the  lessee  are  divisible 
and  alternative,  but  there  is  neverthe- 
less imposed  upon  him  some  obliga* 
tion  which  cannot  be  avoided  by  him, 
although,  being  in  the  alternative,  he 
may  have  an  election  as  to  the  par- 
ticular obligation  which  he  will  as- 
sume. The  fact  that  the  lease  imposes 
upon  the  lessee  an  actual  and  unavoid- 
able obligation  is  a  matter  of  impor- 
tance on  the  question  of  mutuality  of 
obligation;  for,  in  this  regard,  to  ren- 
der the  obligation  mutual  it  is  not 
essential  that  each  covenant  or  agree- 
ment by  the  lessor  shall  be  supported 
by  some  specific  covenant  or  agree- 
ment by  the  lessee.    It  is  suflScient  if 
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the  contract  contains  mutual  obliga- 
tions binding  upon  both  parties.  The 
benefits  accruing  or  the  duties  im- 
posed need  not  be  equal.  The  obliga- 
tion is  mutual,  even  though  the  subsid- 
iary promises  depend  for  their  support 
•  upon  the  consideration  of  the  princi- 
pal agreement.  If  this  consideration 
is  sufficient,  mutual  promises  are  not 
essential. 

Tested  by  this  standard,  an  impor- 
tant feature  of  contracts  of  this  char- 
acter is  the  fact  that  the  lessor  has  no 
property  in  the  oil  or  gas  in  his  land, 
until  it  has  been  drawn  thei*ef rom  by 
wells  operated  in  his  behalf.  The 
development  of  wells  for  this  purpose 
requires  the  expenditure  by  the  lessee 
of  large  sums  of  money,  without  any 
definite  assurance  of  success.  There 
is,  therefore,  no  particular  hardship 
upon  the  lessor  in  the  provision  enti- 
tling the  lessee  to  be  relieved  from 
the  burdens  imposed  by  the  lease,  upon 
surrendering  the  same ;  at  least,  where 
he  pays  a  valuable  consideration  there- 
for. This  is  especially  true,  in  view 
of  the  general  rule  of  equity  that 
there  is  an  implied  covenant  on  the 
part  of  the  lessee  that  he  will  use 
reasonable  diligence  to  develop  the 
leased  premises,  to  the  extent,  at  least, 
of  protecting  the  land  from  the  danger 
of  having  any  oil  or  gas  therein  drawn 
through  wells  on  adjacent  lands,  and 
in  this  manner  lost  to  the  lessor. 

II,  General  rule. 

In  accordance  with  the  general  prin- 
ciples referred  to,  with  reference  to 
the  test  to  determine  the  validity  of  a 
contract  as  affected  by  the  question  of 
mutuality  of  obligation  imposed  there- 
by, by  the  great  weight  of  authority 
a  lease  of  land  for  the  development 
and  production  of  oil  and  gas  is  not 
rendered  invalid  on  the  ground  of 
want  of  mutuality,  by  inclusion  there- 
in of  a  provision,  in  effect  entitling  the 
lessee  to  surrender  the  lease  and  be 
relieved  from  further  liability,  espe- 
cially where  he  is  required,  as  a  condi- 
tion of  the  surrender,  to  pay  some 
designated  sum  of  money;  the  consid* 
oration  for  the  lease  being  otherwise 
sufficient,  although  not  expressly  re- 
ferable to  the  surrehder  clause.  And 
the  term  created  by  the  lease  is  not 


a  tenancy  at  will,  terminable  at  the 
pleasure  of  either  party;  but  in  these 
respects,  the  lease  is  valid  and  bind- 
ing upon  the  parties,  according  to  its 
terms. 

United  States. — ^Brewster  v.  Lanyon 
Zinc  Co.  (1905)  72  C.  C.  A.  213,  140 
Fed.  801;  Guffey  v.  Smith  (1914)  237 
U.  S.  101,  69  L.  ed.  856,  35  Sup.  Ct. 
Rep.  526;  Shaffer  v.  Marks  (1917)  241 
Fed.  139;  Lindlay  v.  Raydure  (1917) 
239  Fed.  928,  affirmed  in  (1918)  161 
C.  C.  A.  585,  249  Fed.  675. 

Alabama.  —  Rechard  v.  Cowley 
(1918)  —  Ala.  — ,  80  So.  419. 

Illinois.— Bruner  v.  Hicks  (1907) 
230  111.  536,  120  Am.  St.  Rep.  332,  82 
N.  E.  888;  Watford  Oil  &  Gas  Co.  v, 
Shipman  (1908)  233  111.  9,  122  Am. 
St.  Rep.  144,  84  N.  E.  58;  Poe  v.  Ulrey 
(1908)  233  111.  56,  84  N.  E.  46;  Ulrey 
V.  Keith.  (1908)  237  111.  284,  86  N.  E. 
696;  People  ex  rel.  Carroll  v.  Bell 
(1908)  237  111.  332,  19  L.R.A.(N.S.) 
746,  86  N.  E.  593,  15  Ann.  Cas.  511; 
Daughetee  v.  Ohio  Oil  Co.  (1914)  263 
111.  618,  105  N.  E.  308. 

Indiana. — ^Gadbury  v.  Ohio  &  I.  Con- 
sol.  Natural  &  Illuminating  Gas  Co. 

(1903)  162  Ind.  9,  62  L.R.A.  895,  67 
N.  E.  259,  22  Mor.  Min.  Rep.  680;  Erie 
Crawford  Oil  Co.  v.  Meeks  (1907)  40 
Ind.  App.  156,  81  N.  E.  518. 

Kansas* — Pittsburg  Vitrified  Paving 
&  Bldg.  Brick  Co.  v.  Bailey  (1907)  76 
Kan.  42,  12  L.R.A.(N.S.)  745,  90  Pac. 
803. 

Louisiana. — ^Houssiere  Latreille  Oil 
Co.  V.  Jennings-Heywood  Oil  Syndi- 
cate (1905)  115  La.  107,  38  So.  932. 

Ohio.— Brown  v.  Fowler  (1901)  66 
Ohio  St.  507,  63  N.  E.  76 ;  Central  Ohio 
Natural   Gas   &  Fuel   Co.   v.   Eckert 

(1904)  70  Ohio  St.  127,  71  N.  E.  281. 
Oklah(»na. — Pucini    v.    Bumgamer 

(1918)  —  Okla.  — ,  176  Pac.  537;  Rid- 
die  V.  Keechi  Oil  &  Gas  Co.  (1918)  — 
Okla.  — ,  176  Pac.  737 ;  Carter  Oil  Co. 
V.  Tiffin  (1918)  —  Okla.  — ,  176  Pac. 
912;  Eastern  Oil  Co.  v.  Beatty  (1918) 
—  Okla.  — ,  177  Pac.  104 ;  Southwest- 
em  Oil  Co.  V.  Bechtel  (1918)  —  Okla. 
— ^  111  Pac.  108;  Ardizonne  v.  Archer 

(1919)  —  Okla.  — ,  177  Pac.  554. 

In  Rechard  v.  Cowley  (Ala.)  supra, 
it  is  said  that  it  is  supposed  that  ''this 
privilege,  with  its  attendant  rights  of 
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limited  entry  and  possession,  was  open 
to  be  availed  of  by  the  'lessee'  for 
twelve  months,  and  for  a  longer  pe- 
riod in  certain  circumstances  defined 
in  the  writing.  The  'lessee'  did  not 
engage,  did  not  bind  himself,  to  ex- 
plore for  oil  and  gas  at  any  time  or 
within  any  period  short  of  one  year, 
and  that  in  the  alternative;  but  this 
absence  of  obligation  to  explore,  etc., 
within  a  period  not  beyond  one  year  or 
alternatively,  did  not  affect  the  con- 
tract with  anything  unfavorable  or  fa- 
tal to  its  validity.  He  paid  an  effective 
consideration  (though  nominal)  for 
this  right,  this  privilege,  and  it  was  his 
to  enjoy  and  to  avail  of  approximately 
nine  months  (of  the  twelve  stipulated) 
after  this  bill  was  filed,  within  three 
months  after  the  'lease'  had  been  exe- 
cuted and  delivered  and  recorded. 
The  'lessee'  did  not  oblige  himself  to 
find  oil  and  gas,  or  to  make  the  effort 
so  to  do,  within  the  period  during 
which  the  successor  of  the  owner  im- 
pleaded him  in  this  cause.  •  It  is  sup- 
posed that  the  insertion  in  the  contract 
of  the  reservation  of  right  in  the 
'lessee'  to  surrender  the  'lease'  and 
cancel  the  contract  operated  to  affect, 
and  thus  avoid,  the  contract  with  a 
want  of  mutuality.  This  reservation 
vested  in  the  'lessee'  an  option  to  de- 
termine the  contract,  which,  for  a 
consideration,  had  clothed  the  'lessee' 
with  the  privilege  stated.  This  option 
in  the  'lessee'  to  cancel  was  supported 
by  the  consideration  that  vested  in 
him  the  right,  the  privilege,  of  pros- 
pecting for  oil  and  gas  on  the  land 
described  in  the  instrument,  in  con- 
sequence of  which  it  necessarily  re- 
sults that  the  contract  was  not  want- 
ing in  mutuality.  The  fact  that  one 
may,  at  his  election,  surrender  a  right 
(not  avoid  an  obligation)  which  he 
has  for  a  consideration  acquired,  could 
not  justify  the  conclusion  that  the 
right  for  which  he  paid  never  was  his 
to  surrender." 

In  Central  Ohio  Natural  Gas  &  Fuel 
Co.  V.  Eckert  (1904)  70  Ohio  St.  127, 
71  N.  E.  281,  it  is  said  that  such  a 
lease  does  not  create  a  mere  tenancy 
at  will.  There  is  a  good  and  valid  con- 
sideration for  the  option  granted  by 
such  instruments,  and  it  is  immaterial 


whether  they  are  called  leases,  deeds, 
or  written  agreements.  The  intention 
of  the  parties  is  to  control,  and  it  is 
manifest  that  it  was  not  the  intention 
of  either  party  that  the  right  granted 
by  the  instrument  should  be  a  mere 
license,  and  subject  to  be  terminated 
by  the  grantor  at^Einy  time. 

And  in  Brewster  v.  Lanyon  Zinc  Co. 
(1905)  72  C.  C.  A.  213,  140  Fed.  801, 
it  is  said  that  a  provision  entitling  the 
lessee  to  reconvey  the  premises  at  any 
time,  and  relieve  himself  from  further 
obligation  under  the  lease,  does  not 
make  the  estate  created  a  mere  ten- 
ancy at  will  within  the  operation  of 
the  common-law  rule  that  an  estate  at 
will  of  one  party  is  equally  at  the  will 
of  the  other,  since  the  rule  is  without 
application  to  a  lease  for  a  definite 
term,  although  it  reserves  to  the  lessee 
the  option  to  terminate  it  before  the 
expiration  thereof. 

III^  A8  affected  by  question  whether 
lease  imposes  on  lessee  unavoidable 
obligation. 

a.  In  general. 

The  foregoing  rule  is  based  upon 
the  assumption  that  the  consideration 
to  be  paid  or  performed  by  the  lessee 
is  sufficient  to  support  the  contract. 
An  important  question  arises  as  to 
what  is  a  sufficient  consideration  with- 
in this  rule.  It  has  been  held  that 
where  the  consideration  for  a  lease 
of  this  character  was  merely  the  cove- 
nant on  the  part  of  the  lessee  to  de- 
velop the  premises  and  produce  oil  or 
gas  if  the  development  was  success* 
ful,  or  to  pay  a  certain  sum  of  money 
at  designated  times  in  lieu  of  such 
development,  a  surrender  clause,  en- 
titling the  lessee  to  be  relieved  from 
all  liability  under  the  lease  by  surren- 
dering the  same,  was  invalid  on  the 
ground  of  lack  of  mutuality,  the  con- 
tract being  wholly  executory,  and  the 
effect  of  the  lease  being  merely  to  cre- 
ate a  tenancy  at  will,  terminable  at 
the  pleasure  of  either  party.  Eclipse 
Oil  Co.  V.  South  Penn  Oil  Co.  (1899) 
47  W.  Va.  84,  84  S.  E.  923,  20  Mor.  Min. 
Rep.  284;  Trees  v.  Eclipse  Oil  Co, 
(1899)  47  W.  Va.  107,  34  S.  E.  933,  20 
Mor.  Min.  Rep.  260. 

In  Eclipse  Oil  Co.  v.  South  Penn 
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Oil  Co.  (W.  Va.)  supra,  it  is  pointed 
out  that  according  to  the  claim  of  the 
lessee  he  was  not  bound  to  do  any- 
thing or  pay  anything,  until  eighteen 
months  from  the  date  of  the  lease,  and 
in  the  meantime  he  has  the  right  to 
surrender  it  and  thereby  be  released 
from  any  obligation  whatever.  The 
court  said:  '"This  renders  it  to  this  ex- 
tent nudum  pactum  by  which  the 
lessor  is  not  bound  any  more  than  the 
lessee,  and  until  something  is  done  in 
consummation  thereof,  either  party 
may  terminate  it.  'If  one  party  may 
terminate  an  estate  at  his  will,  so 
may  the  other.  Right  to  terminate  is 
mutual.'  .  •  •  The  lessee  was  out 
nothing,  at  no  expense,  and  running 
no  risk,  and  yet  he  m^es  the  condi- 
tions of  his  contract  such  that  the 
lessor  cannot  tell  for  eighteen  months 
whether  the  contract  is  to  be  binding 
on  the  lessee  or  not.  In  the  meantime 
he  receives  nothing  for  his  delay." 

The  leases  involved  in  the  foregoing 
cases  required  the  payment  of  no  pres- 
ent cash  consideration,  and  imposed  on 
the  lessee  no  obligation  to  pay  any  sum 
of  money  whatsoever  as  a  condition  to 
surrendering  the  leases.  In  the  ma- 
jority of  cases  heretofore  considered, 
as  will  be  hereinafter  more  specifically 
pointed  out,  there  vfras  some  present 
cash  consideration  running  to  the 
lessor  for  the  lease,  and  the  lessee  was 
bound  to  pay  a  designated  sum  of 
money  as  a  condition  of  availing  him- 
self of  the  surrender  clause.  It  is 
clear  that  where  the  lease  is  supported 
by  a  substantial  consideration,  the  ex- 
istence of  a  surrender  clause  does  not 
render  it  invalid  on  the  ground  of  lack 
of  mutuality.  As,  for  example,  where 
there  is  a  present  cash  consideration 
of  $2,100.  Eastern  Oil  Co.  v.  Beatty 
(1918)  —  Okla.  — ,  177  Pac.  104;  or 
$320,  Carter  Oil  Co.  v.  Tiffin  (1918)  — 
Okla.  — y  176  Pac.  912.  And  see  Ow- 
ens V.  Corsicana  Petroleum  Co.  infra. 
And  the  same  rule  also  applies  where 
the  surrender  clause  requires  the  pay- 
ment of  a  substantial  sum  of  money  as 
a  condition  to  taking  advantage  of  it. 
Houssiere  Latreille  Oil  Co.  v.  Jen- 
nings-Haywood Oil  Syndicate  (1905) 
115  La.  107,  38  So.  932  ($100). 

In  Louisiana,  a  valuable  considera- 


tion is  not  sufficient  to  support  a  con- 
tract unless  it  is  sufficient  in  amount 
to  constitute  a  serious  consideration. 
Under  this  rule  it  is  held  that  a  gas 
and  oil  lease  cannot  be  sustained 
where  the  recited  consideration  is  only 
$1,  and  it  contained  a  provision  en- 
titling the  lessee  to  surrender  the 
lease  at  any  time  upon  the  payment  of 
a  further  sum  of  $2.  Murray  v.  Barn- 
hart  (1906)  117  La.  1023,  42  So.  489. 
To  the  same  effect  see  Long  v.  Sun  Co. 
(1913)  132  La.  601,  61  So.  684,  where 
the  surrender  clause  did  not  require 
the  lessee  to  pay  anything  as  a  con- 
dition to  availing  himself  thereof,  and 
the  recited  consideration  for  the  lease 
itself,  including  the  option  to  cancel, 
was  |1.  Such  a  lease,  however,  is 
valid  where  the  lessee  is  required  to 
pay  $100  as  a  condition  of  availing 
himself  of  the  surrender  clause.  Hous- 
siere Latreille  Oil  Co.  v.  Jennings-Hey- 
wood  Oil  Syndicate  (1905)  (La.)  su- 
pra. Partial  performance  by  the 
lessee,  and  the  receipt  by  the  lessor 
of  substantial  sums  of  money  after  the 
lessee  has  partially  developed  the 
premises,  have  been  held  to  cure  any 
defect  or  invalidity  due  to  want  of 
mutuality  of  the  obligation.  Busch- 
Everett  Co.  v.  Vivian  Oil  Co.  (1911) 
128  La.  886,  55  So.  564;  McClendon  v. 
Busch-Everett  Co.  (1916)  138  La.  722, 
70  So.  781.      . 

h.  Where  cash  consideration  is  nominal, 

1.  In  general. 

The  question  as  to  whether  or  not 
$1  is  a  sufficient  consideration  to  sup- 
port a  lease  of  this  character  has  been 
the  subject  of  considerable  contest. 
In  the  following  cases  $1  has  been 
held  fo  be  a  sufficient  consideration, 
even  though  the  lessee  was  not  re- 
quired to  pay  any  additional  sum  in 
order  to  be  entitled  to  avail  himself 
of  the  surrender  clause : 

United  States. — Brewster  v.  Lanyon 
Zinc  Co.  (1905)  72  C.  C.  A.  213,  140 
Fed.  801;  Guffey  v.  Smith  (1914)  237 
U.  S.  101,  59  L.  ed.  856,  35  Sup.  Ct.  Rep. 
526;  Shaffer  v.  Marks  (1917)  241  Fed. 
139;  Raydure  v.  Lindley  (1918)  161  C. 
G.  A,  585,  249  Fed.  675,  affirming 
(1917)  289  Fed.  928,  writ  of  certiorari 
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denied  in  (1918)  247  U.  S,  513,  62  L. 
ed.  1243,  38  Sup.  Gt.  Rep.  580. 

Alabama.  —  Rechard  v.  Cowley 
(1918)  —  Ala.  — ,  80  So.  419. 

Illinois.— Bruner  v.  Hicks  (1907) 
230  111.  536,  120  Am.  St.  Rep.  332,  82 
N.  E.  888;  Watford  Oil  &  Gas  Co.  v. 
Shipman  (1908)  233  111.  9,  122  Am. 
St.  Rep.  144,  84  N.  E.  53 ;  Poe  v.  Ulrey 
(1908)  233  111.  56,  84  N.  E.  46;  Ulrey 
V.  Keith  (1908)  237  111.  284,  86  N.  E. 
696;  People  ex  rel.  Carrell  v.  Bell 
(1908)  237  111.  332,  19  L.R.A.(N.S.) 
746,  86  N.  E.  693,  15  Ann.  Gas.  511; 
Daughetee  v.  Ohio  Oil  Co.  (1914)  263 
111.  518,  105  N.  E.  308. 

Indiana. — Gadbury  v.  Ohio  &  I. 
Consol.  Natural  &  Illuminating  Gas 
Co.  (1903)  162  Ind.  9,  62  L.R.A.  895,  67 
N.  E.  259,  22  Mor,  Min.  Rep.  680 ;  Dill 
V.  Fraze  (1907)  169  Ind.  53,  79  N.  E. 
971;  Erie  Crawford  Oil  Co.  v.  Meeks 

(1907)  40  Ind.  App.  156,  81  N.  E.  518. 
Kansas. — Pittsburg  Vitrified  Paving 

&  Bldg.  Brick  Co.  v.  Bailey  (1907)  76 
Kan.  42,  12  L.R.A.(N.S.)  745,  90  Pac. 
803. 

Ohio.— Brown  v.  Fowler  (1901)  65 
Ohio  St.  507,  63'N.  E.  76 ;  Central  Ohio 
Natural  Gas  &  Fuel  Co.  y.  Eckert 
(1904)  70  Ohio  St.  127,  71  N.  E.  281. 

In  Gillespie  v.  Fulton  Oil  &  Gas  Co. 

(1908)  236  111.  188,  86  N.  E.  219,  the 
court  said  that  it  was  unbelievable 
that  the  money  consideration  stated 
($1)  was  the  real  consideration  upon 
which  the  lease  rested,  and  that  un- 
doubtedly the  real  consideration  was 
the  exploitation  of  the  mineral  re- 
sources of  the  property  to  which  the 
lease  related. 

And  the  validity  of  leases  of  this 
character  has  also  been  sustained 
where,  in  addition  to  the  payment  of  a 
present  cash  consideration,  the*  lessee 
agreed  to  pay  merely  a  nominal  sum  as 
a  condition  to  exercising  the  right  to 
surrender  the  lease.  Shaffer  v.  Marks 
(1917)  241  Fed.  139;  Raydure  v.  Lind- 
ley  (1918)  161  C.  C.  A.  585,  249  Fed. 
675,  affirming  (1917)  239  Fed.  928. 

In  the  foregoing  cases  the  present 
cash  consideration  was  also  $1.  To 
the  same  effect  are  Rich  v.  Donaghey 
(reported  herewith),  ante,  352,  and 
Northwestern  Oil  &  Gas  Co.  v.  Bran- 
INE    (reported  herewith),  ante,  344; 


Eastern  Oil  Co.  v.  Beatty  (1918)  — 
Okla.  — ,  177  Pac.  104;  Southwestern 
Oil  Co.  V.  Bechtel  (1918)  —  Okla,  — , 
177  Pac.  108. 

In  Shaffer  v.  Marks  (Fed.)  supra, 
it  is  held  that*as  to  a  lease  entered  into 
prior  to  the  decision  of  the  Oklahoma 
court,  in  Brown  v.  Wilson  (1916)  — 
Okla.  — ,  L.R.A.1917B,  1184,  160  Pac. 
94,  the  existence  of  the  surrender 
clause  in  an  oil  and  gas  lease,  giving 
the  lessee  the  right  to  surrender  the 
lease  and  be  relieved  from  further  lia- 
bility thereunder  upon  the  payment  of 
$1,  did  not  invalidate  the  lease.  In 
this  connection  attention  is  called  to 
Ardizonne  v.  Archer  (1919)  —  Okla* 
— ,  177  Pac.  554,  holding  that  the  as- 
signee from  the  lessee  of  an  oil  and 
gas  lease  was  liable  for  the  amount 
required  to  be  paid  monthly  in  lieu  of 
development,  although  the  lease  con- 
tained a  surrender  clause,  since  such 
clause  did  not  render  the  lease  invalid 
for  want  of  mutuality.  The  court  said 
that  the  case  of  Brown  v.  Wilson  was 
overruled  on  this  point.  See  reference 
to  Brown  v.  Wilson  (Okla.)  infra.  On 
the  other  hand,  it  has  been  held  that 
neither  the  sum  of  $2  (J.  M.  Guffey 
Petroleum  Co.  v.  Oliver  (1904)  —  Tex. 
Civ.  App.  — ,  79  S.  W.  884),  nor  $5 
(Owens  V.  Corsfcana  Petroleum  Co. 
(1914)  —  Tex.  Civ.  App.  — ,  169  S.  W. 
192)  was  a  sufficient  consideration  to 
support  the  surrender  clause,  since 
either  sum  was  merely  nominal.  And 
in  Owens  v.  Corsicana  Petroleum  Co. 
(Tex.)  supra,  the  present  cash  con- 
sideration was  $28.28.  The  court  said 
that  this  sum  merely  represented  the 
consideration  for  the  right  to  develop 
the  premises  for  the  first  period,  and 
the  other  similar  sums  provided  for 
were  merely  a  consideration  for  delay 
in  development  for  a  sufficient  term. 
The  court  said  that  there  was  no  obli- 
gation on  the  part  of  the  lessee  to  pay 
the  delay  money,  and  no  abiding  obli- 
gation to  pay  any  other  sum  than  the 
$6  to  be  paid  on  surrendering  the 
lease;  hence,  the  lessor  was  not  bound 
to  accept  the  delay  money  when  ten- 
dered at  the  beginning  of  any  quarter- 
ly period,  unless  in  the  meantime  the 
lessee  had  in  good  faith  begun  to  ex- 
plore and  develop  the  land.    Compare 
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with  Eastern  Oil  Co.  v.  Beatty  and 
Carter  Oil  Co.  v*  Tiffin,  supra. 

In  Pierce  Fordyce  Oil  Asso.  v.  Wood' 
rum  (1916)  —  Tex.  Civ.  App.  — ,  188 
S.  W.  245,  it  is  said  that  the -supreme 
court  of  Texas  granted  a  writ  of  error 
in  the  Owens  Case,  with  the  notation 
that  it  was  of  the  opinion  that  l^e 
holding  in  that  case  that  the  leased 
contract  was  void,  because  unilateral, 
was  erroneous,  and  the  opinion  was 
expressed  that  'it  appears  to  have 
been  supported  by  a  valuable  consid- 
eration paid,  though  it  be  regarded  as 
a  contract  for  an  option  and  as  uni- 
lateral in  character.  A  contract  to 
give  an'  option  is  valid  if  supported  by 
an  independent  consideration.  We 
think  it  questionable,  however,  wheth- 
er a  contract  by  which  the  opposite 
party  agrees  to  do  a  definite  thing 
within  a  limited  period,  or  in  lieu  of  it 
to  pay  a  specified  amount,  can  be  re- 
garded as  unilateral." 

And  in  Roberts  v.  McFadden  (1903) 
32  Tex.  Civ.  App.  47,  74  S.  W.  105,  it 
was  held  that  whether  the  $1  consider- 
ation paid  in  the  lease  was  not  in  fact 
paid,  and  the  only  consideration  for 
the  lease  was  the  agreement  to  devel- 
op the  premises  and  deliver  a  portion 
of  the  product  secured  thereby  to  the 
lessor  and  the  lessee  therein,  the  right 
to  surrender  the  lease  at  any  time  up- 
on the  payment  of  $1,  the  sum  to  be 
full  compensation  for  interest  sus- 
tained, the  lease  was  unilateral  and 
void.  And  in  Great  Western  Oil  Co.  v. 
Carpenter  (1906)  43  Tex.  Civ.  App. 
229,  95  S.  W.  57,  the  court  said  that, 
even  if  the  $1  consideration  in  an  oil 
and  gas  lease  was  actually  paid,  it  was 
merely  nominal  and  would  not  of  itself 
support  the  contract. 

In  Brown  v.  Wilson  (1916)  —  Okla. 
— ,  L.R.A.1917B,  1184,  160  Pac.  94,  it 
is  held  that  where  the  present  consid^ 


oration  for  a  lease  is  $1  it  supports 
only  the  original  grant,  and  does  not 
extend  to  and  support  an  agreement 
by  which  the  lessee  is  authorized  to 
surrender  the  lease  upon  the  payment 
of  $1,  and  be  relieved  from  further 
liability  thereunder.  This  case  on  this 
point,  however,  is  overruled  by  Rich 
v.  DONAGHEY  (reported  herewith), 
ante,  352,  and  Northwestern  Ou.  & 
Gas  Co.  v.  Branine  (reported  here- 
with), ante,  344. 

2,  Enforcement  in  equity^ 

While  $1  may  be  a  sufficient  con- 
sideration to  support  a  contract  that 
depends  for  its  validity  only  upon  its 
being  based  upon  a  valuable  consider- 
ation, $1  consideration,  however,  has 
been  held  not  to  be  sufficient  to  entitle 
the  lessee  to  specifically  enforce  a 
lease  in  equity  against  the  lessor, 
where  the  lessee  has  the  option  to  sur- 
render the  lease  and  be  relieved  from 
all  liability  thereunder.  Watford  Oil 
&  Gas  Co.  V.  Shipman  (1908)  233  111. 
9,  122  Am.  St.  Rep.  144,  34  N.  E.  53; 
Ulrey  v.  Keith  (1908)  237  111.  284,  86 
N.  E.  696;  Dill  v.  Frazee  (1907)  169 
Ind.  53,  79  N.  E.  971.  The  Supreme 
Court  of  the  United  States,  however, 
has  held  that  where  a  lease  of  this 
character  creates  an  interest  in  the 
lessor's  land,  as  it  does  in  Illinois,  the 
lessee  is  entitled  to  invoke  the  aid  of 
equity  to  protect  his  interest  in  the 
land,  although  the  effect  of  such  pro- 
tection is  to  enforce  the  lease.  Guffey 
V.  Smith  (1914)  237  U.  S.  101,  59  L. 
ed.  856,  35  Sup.  Ct.  Rep.  526.  In  this 
regard  the  court  refused  to  be  bound 
by  the  Illinois  decisions,  pointing  out 
the  distinction,  that  the  relief  iriven 
in  form  is  to  protect  the  lessee's  inter- 
est in  the  estate  granted,  and  not  spe- 
cifically to  enforce  the  contract. 

A.  G.  S. 
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MONTGOMERY  LIGHT  &  TRACTION  COMPANY,  Appt, 

V. 

J.  P.  AVANT. 

Alabama  Supreme  Court  —  Novem^ber  28 f  1918, 


(_  Ala.  — ,  80  So.  497.) 

Carriers  —  free  transportation  of  policemen  —  evidence  of  right  —  badge 
as  uniform. 

1,  The  badge  of  a  plain-clothes  member  of  a  city  police  force,  although 
worn  concealed,  is  a  uniform  within  the  meaning  of  a  municipal  ordinance 
requiring  street  car  companies  to  transport  free,  members  of  the  police 
force  when  in  uniform. 

[See  note  on  this  question  beginning  on  page  387.] 


Courts  —  jurisdiction  —  de  minimis 
non  curat  lex. 

2.  Where  the  construction  of  a 
municipal  ordinance  under  which  a 
city  policeman  claims  a  right  to  ride 
free  on  the  street  cars  is  in  issue, 
the  fact  that  the  action  is  to  recover 
only  a  few  fares  does  not  deprive  the 
court  of  jurisdiction  under  the  maxim, 
"De  minimis  non  curat  lex." 

Statutes  —  construction  —  last  ante* 
cedent. 

3.  The  rule  that  in  construing  stat- 
utes and  ordinances  qualifying  words, 
phrases,  and  clauses  are  to  be  applied 
to  the  words,  phrases,  and  clauses  im- 
mediately preceding,  and  are  not  to  be 
extended  to  or  include  other  words, 
phrases,  and  clauses  more  remote,  is 
not  applicable,  if  such  extension  or  in- 
clusion is  clearly  required  by  the  in- 
tent and  meaning  of  the  context  or 
disclosed  by  the  entire  act  or  or* 
dinance. 

—  position  of  words  in  sentence. 

4.  In  construing  statutes  and  or- 
dinances, where  general  words  occur 
at  the  end  of  a  sentence,  they  refer 
to  and  qualify  the  whole,  while  if  they 
are  in  the  middle  of  a  sentence,  and 
apply  to  a  particular  branch  of  it, 
they  are  not  to  be  extended  to  that 
which  follows. 

—  contemporaneous  construction  — 
effect. 

5.  Contemporaneous  construction 
does  not  control  when  the  intention  of 
the  statute  or  ordinance  is  plain,  un- 
ambiguous, and  not  susceptible  to 
different  or  contrary  reasonable  con- 
structions. 


Municipal  corporation  —  ordinance 
—  free  transportation  —  construc- 
tion. 

6.  Officers  of  the  police  force  must 
be  in  uniform  to  receive  free  trans- 
portation, under  an  ordinance  requir- 
ing such  transportation  for  ''officers 
and  patrolmen  of  the  police  force  and 
all  members  of  the  fire  department 
when  in  uniform." 

—  ordinance  —  contemporaneous  con- 
struction —  acting  under  ordinance. 

7.  Long  recognition  by  a  street  car 
company  and  city  officers  of  the  badge 
of  a  plain-clothes  man  as  a  uniform, 
entitling  him  to  free  transportation 
on  the  street  cars  under  a  city  or- 
dinance is  an  aid  to  the  interpretation 
of  the  ordinance  as  contemporaneous 
construction. 

—  binding  effect  of  practical  construc- 
tion. 

8.  A  street  car  company  may  be 
bound  by  the  construction  which  it 
places  upon  a  municipal  ordinance  re- 
quiring it  to  transport  police  officers 
free  of  charge,  by  acting  under  it  for 
a  long  period  of  time. 

Constitutional  law  —  impairment  of 
contract  —  construction  of  or- 
dinance. 

9.  Construing  a  municipal  ordinance 
requiring  free  transportation  by  a 
street  car  company  of  policemen  when 
in  uniform,  to  include  plain-clothes 
men  wearing  a  badge,  does  not  un- 
constitutionally interfere  with  the 
contract  rights  of  the  street  car  com- 
pany. 

[See  6  R.  C.  L.  328  et  seq.] 
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Appeal  by  plaintiff  from  a  judgment  of  the  Giixiuit  Court  for  Mont- 
gomery County  in  favor  of  def^idant  in  an  action  brought  to  recover 
street  car  fares.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Roshton,  Williams^  &  Cren-     be  granted  to  certain  officials  of  the 


shaw  for  appellant. 
Mr.  6.  F.  Merlins  for  appellee. 

Thomas,  J.,  delivered  the  opinion 
of  the  court : 

The  appeal  is  from  a  judgment  for 
defendant  in  an  action  for  street  car 
fare. 

The  testimony  showed  that  on  the 
dates  named  in  the  complaint  de- 
fendant had  ridden  on  the  cars  of 
the  plaintiff  without  paying  the  cus- 
tomary fare  for  each  passage  re- 
quired of  passengers  on  plaintiff's 
cars. 

The  testimony  for  defendant 
tended  to  show  he  was  a  detective  or 
"plain-clothes  man''  on  the  police 
force  of  the  city  of  Montgomery,  and 
as  such  had  not  been  required  to  pay 
for  his  passage  on  said  cars  until  a 
short  time  before  the  suit  was 
brought,  when  the  manager  of  plain- 
tiff company  refused  to  issue  a  book 
of  passes  to  him.  There  was  testi- 
mony to  the  effect  that,  about  the 
time  plaintiff's  company  refused  to 
issue  further  passes  to  defendant,  a 
controversy  had  arisen  between  the 
officials  of  that  company  and  defend- 
ant, growing  out  of  a  discontinuance 
by  defendant  at  his  home  of  the 
lighting  service  of  plaintiff.  De- 
fendant, as  a  "plain-clothes  man"  or 
detective  for  the  city,  wore  civilian 
clothes,  and  not  a  suit  or  uniform, 
but  a  metal  badge.  The  only  uni- 
form prescribed  by  the  board  of 
public  safety  for  "plain-clothes  men" 
was  a  metal  badge,  which  may  be 
worn  concealed.  It  was  also  in  evi- 
dence that  some  of  the  conductors  of 
plaintiff  company  had  permitted  de- 
fendant to  ride  upon  displaying  his 
said  badge. 

Defendant  introduced  an  ordi- 
nance of  the  city  of  Montgomery,  re- 
lating to  plaintiff  company  or  its 
predecessors  in  right  or  title  (ap- 
proved April  3,  1906),  providing,  in 
the  event  of  consolidation  of  certain 
street  car  companies  of  the  city  of 
Montgomery,  that  certain  privileges 


mmimiS    jnrl«dletlon— 


city.  Section  12  thereof  is  as  fol- 
lows :  "That  said  consolidated  com- 
pany, its  successors  and  assigns, 
shall  furnish  free  of  charge,  tickets 
or  passes  to  the  mayor  and  aldermen 
of  the  city  and  to  all  other  executive 
officers,  upon  application  from  the 
mayor,  and  transport  officers  and 
patrolmen  of  the  police  force,  and  all 
members  of  the  fire  department, 
free,  when  in  uniform." 

The  construction  of  said  section 
of  the  ordinance  is  the  question  for 
decision.  The  max- 
im,    "De        '  •    ' 

non  curat  lex/'  does  to^cSiat "ex. 
not  apply.  Grunz- 
felder  v.  Interborough  Rapid  Trans- 
it Co.  164  App.  Div.  928,  149  N.  Y. 
Supp.  437;  Rothschild  v.  Interbor- 
ough Rapid  Transit  Co.  162  App. 
Div.  582,  147  N.  Y.  Supp.  1040. 

The  doctrine  of  the  "last  antece- 
dent" clause,  that  relative  and  quali- 
fying words,  phrases,  or  clauses  are 
to  be  applied  to  the  words,  phrases, 
or  clauses  immedi-  «.„*„.^_ 
ately  precedmg,  and  conntmction-. 
as  not  extending  to  '"*  «>^tecedeBt. 

or  including  other  words,  phrases, 
or  clauses  more  remote,  is  subject  to 
the  important  qualification  that  such 
extension  or  inclusion  must  be  clear- 
ly required  by  the  intent  and  mean- 
ing of  the  context  or  disclosed  by  a 
consideration  of  the  entire  act  or 
ordinance.  State  ex  rel.  Crow  v. 
St.  Louis,  174  Mo.  125,  61  L.R.A. 
593,  73  S.  W.  623 ;  Warner  v.  King, 
267  111.  82,  86,  107  N.  E.  837;  Citi- 
zens' Bank  v.  Parker,  192  U.  S.  73, 
86,  48  L.  ed.  346,  356,  24  Sup.  Ct. 
Rep.  181 ;  State  v.  Western  U.  Teleg. 
Co.  196  Ala.  570,  72  So.  99;^  36  Cyc. 
1123,  and  authorities. 

Mr.  Sutherland  said  on  the  sub- 
ject: "A  relative  word  will  not  be 
read  as  representing  the  last  antece- 
dent exclusively,  where  the  sense  of 
the  context  and  the  clear  intention 
of  the  lawmaker  require  it  to  repre- 
sent several  or  one  more  remote. 
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—position  of 
.'Words  In 
sentence. 


Fisher  v.  Connard,  100  Pa.  63,  69 ; 
Gyger's  Estate,  65  Pa.  311 ;  State  v. 
Jernigan,  7  N.  C.  (3  Murph.)  18; 
Simpson  v.  Robert,  35  Ga.  180.  The 
grammatical  rule,  which  is  also  the 
legal  rule,  in  construing  statutes, 
was  held  to  be  that,  where  general 
words  occur  at  the  end  of  a  sentence, 
they  refer  to  and  qualify  the  whole ; 

while,  if  they  are  in 
the  middle  of  a  sen- 
tence, and  sensibly 
apply  to  a  particular  branch  of  it, 
they  are  not  to  be  extended  to  that 
which  follows."  .  2  Lewis's  Suther- 
land, Stat.  Constr.  §  409;  Rex  v. 
Shipton,  8  Bam  &  C.  94,  108  Eng. 
Reprint,  977. 

To  the  same  effect  is  the  an- 
nouncement of  this  exception  in 
Endlich  on  Statutes:  "The  strict 
rule  of  grammar  would  seem  to  re- 
quire, as  a  general  thing,  a  limiting 
clause,  or  phrase,  following  several 
expressions  to  which  it  might  be  ap- 
plicable, to  be  restrained  to  the  last 
antecedent.  .  .  .  But  this  techni- 
cal grammatical  rule  is  liable  to  be 
displaced  wherever  the  subject-mat- 
ter requires  a  different  construction, 
in  obedience  to  the  principle  else- 
where discussed,  that  rules  of  that 
character  are  subordinated  to  a  com- 
mon-sense reading  of  an  enactment. 
.  .  .  Indeed,  in  most  cases  it  will 
be  found,  on  some  ground  of  this 
sort,  that  where  several  words  are 
followed  by  a  general  qualifying 
expression  which  is  as  much  appli- 
cable to  the  first  as  to  the  last,  that 
expression  is  not  limited  to  the  last, 
but  applies  to  all.  Great  Western  R. 
Co.  V.  Swindon  &  C.  R.  Co.  L.  R.  9 
App.  Cas.  787,  53  L.  J.  Ch.  N.  S. 
1075,  32  Week.  Rep.  957.  .  .  . 
Similarly,  where  words  occur  at  the 
end  of  a  section,  it  is  said  that  they 
are  presumed  to  refer  to  and  to 
qualify  the  whole."  Coxson  v.  Dol- 
and,  2  Daly,  66;  Hart  v.  Kennedy, 
14  Abb.  Pr.  432 ;  Endlich,  Interpre- 
tation of  Statutes,  §  414,  pp.  581- 
584. 

See  also  id.  §§  81  and  82,  pp. 
110-112 ;  Black,  Constr.  &  Interpre- 
tation of  Laws,  pp.  70  et  seq.,  106, 
121,  150,  §§  49,  56,  65. 


The  doctrine  of  contemporaneous 
construction  of  the  ordinance  and  of 
§  12  thereof,  as  embracing  all  fire- 
men and  all  officers  _contcmpora 

and      patrolmen      of    aeons  eonstmc- 

the  police  force,  ««—«•«*• 
when  not  in  uniform,  has  no  appli- 
cation. Such  rule  of  construction 
cannot  govern  when  the  intention  of 
the  statute  or  ordinance  is  plain,  un- 
ambiguous, and  not  susceptible  to 
different  or  contrary  reasonable  con- 
structions. Twin  Tree  Lumber  Co. 
V.  Ensign,  193  Ala.  113,  119,  69  So. 
525 ;  Gadsden  &  A.  U.  R.  Co.  v.  Gads- 
den  Land  &  Improv.  Co.  128  Ala. 
510,  29  So.  549;  Ex  parte  Stollen- 
werck,  —  Ala.  — ,  78  So,  454 ;  First 
Nat.  Bank  v.  McAleer,  —  Ala.  — , 
81  So.  — . 

The  requirements  of  this  section 
of  the  ordinance  of  the  traction  com- 
pany are:  (1)  To  furnish  free  of 
charge  tickets  and  passes  to  the 
mayor  and  aldermen,  and  all  other 
executive  officers  of  the  city,  upon 
application  from 
the  mayor;    (2)   to  ^J^.-'J^^JSU. 

transport     free      of-    ordinance— tree 

ficers  and  patrol-  consti?nction?""" 
men  of  the  police 
force  "when  in  uniform;"  (3)  and 
to  transport  free  all  members  of  the 
fire  department  "when  in  uniform." 
Was  the  defendant  in  uniform 
when  the  demand  was  made  on  him 
for  "fare"  for  his  transportation 
and  when  he  was  so  transported  by 
plaintiff  ?  It  is  in  answer  to  this  in- 
quiry that  the  rule  of  contemporane- 
ous construction  has  a  field  of  opera- 
tion under  §  12  of  the  ordinance. 
The  uniforms  of  firemen  and  officers 
thereof,  and  of  the  officers  and  the 
several  classes  of  patrolmen,  were 
prescribed  by  appropriate  municipal 
authority.  The  witness  said  that 
the  uniform  of  a  "plain-clothes 
man"  or  of  a  city  detective  was  and 
is  the  badge  worn  by  defendant  and 
exhibited  to  the  traction  company's 
conductor  when  he  •      , 

A.  _-x    J    "L       Carriers— free 

was   transported    by    transportation 

it,   and    for   which  JJiSen^l  ot"" 
the  charge  was  de-  naiit-badBre 

-t     ■%  J  as  nnlform. 

manded      and     re- 
fused, and  for  which  collection  is 
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sought  by  the  instant  suit.  The 
"badge"  of  a  detective  or  **plain- 
clothes  man''  was  the  only  uniform 
or  insignia  of  authority  prescribed 
by  the  governing  authority  of  the 
city  having  control  of  such  official, 
required  to  be  worn  and  exhibited 
by  that  official  on  demand.  Such 
badge  had  been  long  recognized  by 
the  traction  company  and  the  city 
officers  as  his  '^uniform''  and  as  en- 
titling such  official  to  free  ti^anspor- 
tation  by  defendant  company  and  its 
predecessors  in  title  of  the  street  car 
company.      Such    contemporaneous 

construction  is  an 
^"/orauon-  aid  in  determining 
JJ[2J22.^^It:i«-  t^^  meaning  of,  and 
ooji  const  Faction  aeiinmg  the  eiiect 
T^tHl^^^^      of,  the  words  of  the 

ordinance,  "when  in 
uniform."  Black,  Constr.  &  Inter- 
pretation of  Laws,  p.  31,  §  20 ;  End- 
lich.  Interpretation  of  Stat.  §§  857 
et  seq.;  2  Lewis's  Sutherland,  Stat. 
Constr.  2d  ed.  §§  472  et  seq.    This 

.binding  elfect       COnStrUCtlOn      IS      of 

of  practical  bmdmg  eirect  on  the 

co«.trnctio«.        defendant    traction 

company,  and  also  is  in  harmony 
with  the  general  plan  and  purpose  of 
the  ordinance  to  secure  efficient 
service  to  the  city  and  its  citizens  in 
the  protection  of  their  personal  and 
property  rights,  and  necessary  to 
the  good  order  of  the  municipal 
government. 

It  is  not  reasonable  to  insist  that 
the  municipality  and  the  traction 
company  or  companies,  when  pro- 
curing and  granting  the  ordinance 
and  its  provision  in  question,  did  not 
intend  and  consent  to  embrace  and 
extend  to  all  of  the  class  of  officials 
for  which  free  transportation  was 
contracted  and  deemed  necessary  to 
an  efficient  fire  and  police  protection. 
This  provision  of  the  ordinance  does 


%0  So.  497,) 

not  authorize  the  exercise  of  arbi- 
trary power  on  the  part  of  the  may- 
or in  making  his  requests  for  tickets 
and  passes  for  officers  falling  within 
the  first  class,  nor  on  the  part  of  the 
traction  company  in  acceding  to  a 
request  so  made  by  the  mayor  under 
this  ordinance  provision.  So,  also, 
there  is  no  justification  for  a  dis- 
criminatory or  arbitrary  exercise  of 
this  right  of  free  transportation  to 
which  officers,  patrolmen,  and  mem- 
bers of  the  police  force  or  of  the  fire 
department  are  entitled  while  in  the 
uniform  prescribed  for  them  by  the 
duly  constituted  city  authority. 
This  free  transportation  is  provided 
for  and  guaranteed  to  them  as  of- 
ficials in  the  due  ^r»— r 
discharge    of    duty  p®n««tiitionai 

uAi^wx^A^i^      vr*.^    uuv^     law— impair- 
by  the  unambiguous    ment  of  contract 
provisions  of  §  12  of   iS'ordlnancr 

the  ordinance.  This 
construction  of  the  ordinance  abro- 
gates no  contract  right,  secured  by 
the  state  (Ala.  Const.  §§  222,  228; 
Weller  v.  Gadsden,  141  Ala.  642,  37 
So.  682,  3  Ann.  Cas.  981 ;  Mitchell  v. 
Gadsden,  145  Ala.  132,  40  So.  350; 
Bessemer  v.  Bessemer  City  Water- 
works, 152  Ala.  391,  44  So.  663; 
New  Decatur  v.  American  Teleph.  & 
Teleg.  Co.  176  Ala.  492,  58  So.  613, 
Ann.  Cas.  1915A,  875),  or  the  Feder- 
al Constitution  (Puget  Sound  Trac- 
tion, Light  &  P.  Co.  V.  Reynolds,  244 
U.  S.  574,  61  L.  ed.  1325,  P.U.R. 
1917F,  57,  37  Sup.  Ct.  Rep.  705; 
Georgia  R.  &  Bkg.  Co.  v.  Smith,  128 
U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct. 
Rep.  47;  Spring  Valley  Waterworks 
V.  Schottler,  110  U.  S.  347,  28  L.  ed. 
173,  4  Sup.  Ct.  Rep.  48 ;  U.  S.  Const, 
art.  1,  §  10)  as  applied  to  such  of- 
ficial as  defendant. 

The  judgment  is  affirmed. 

Anderson,  Ch.  J.,  and  Sayre  and 
Gardner,  JJ.,  concur. 


ANNOTATION. 
Evidence  of  right  to  free  transportation  cm  public  ccmveyance. 


I.  Scope  of  note,  387. 
II.  General  rule,  388. 
in.  Application  of  rule: 

a.  Private  individual,  889. 

b.  Public  official  or  employee,  391. 


/.  Scope  of  note. 

This  note  is  confined  to  a  discussion 
of  the  evidence  necessary  to  be  sub- 
mitted by  a  passenger  to  the  conductor 
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or  other  proper  servant  of  the  carrier, 
to  establish  the  passenger's  right  to 
free  transportation.  While  passes  are 
included,  although  they  may  be  based 
on  some  consideration,  commutation 
and  reduced-fare  tickets  are  not  with- 
in the  scope  of  the  note. 

11,  General  rule. 

It  may  be  stated  as  a  broad  general 
rule  that,  regardless  of  a  person's 
right  to  free  transportation  by  law, 
contract,  or  otherwise,  since  a  con- 
ductor, by  the  very  nature  of  his  du- 
ties to  the  public  and  the  carrier,  has 
no  time  to  become  a  trier  of  fact,  and 
cannot  stop  to  investigate  the  rights 
which  a  passenger  may  have  aside 
from  the  evidence  of  such  right  then 
presented  by  him  to  the  conductor,  a 
person  entitled  to  free  transportation 
must  present  to  the  conductor  or  other 
proper  servant  of  the  carrier  sufficient 
evidence  of  his  right,  such  as  a  pass, 
whenever  he  attempts  to  exercise  such 
a  right. 

Alabama. — See  the  reported  case 
(Montgomery  Light  &  Traction  Co.  v. 
AVANT,  ante,  384).  See  also  Broyles 
v.  Central  of  Georgia  R.  Co.  (1910) 
166  Ala.  616,  139  Am.  St.  Rep.  50,  52 
So.  81. 

Georgia. — See  Elliott  v.  Western  & 
A.  R.  Co.  (1877)  58  Ga.  454. 

Illinois.— Chicago  R.  I.  &  P.  R.  Co. 
V.  Herring  (1870)  57  111.  59. 

Kentucky. — ^Chesapeake  &  0.  R.  Co. 
V.  Collinsworth  (1913)  152  Ky.  197, 
153  S.  W.  241. 

Maryland. — Western  Maryland  R. 
Co.  V.  Lynch  (1896)  82  Md.  233,  34 
Atl.  40. 

Missouri. — Brown  v.  Missouri,  K.  & 
T.  R.  Co.  (1877)  64  Mo.  536;  Graham 
v.  Pacific  R.  Co.  (1877)  66  Mo.  536. 

North  Carolina. — See  McNeill  v. 
Durham  &  C.  R.  Co.  (1904)  135  N.  C. 
682,  67  L.R.A.  230,  47  S.  E.  765. 

Pennsylvania. — Erie  &  P.  R.  Co.  v. 
Douthet    (1878)    88  Pa.  243,  32  Am. 

Rep.  451. 

Virginia. — Knopf  v.  Richmond,  F.  & 
P.  R.  Co.   (1889)   85  Va.  769,  8  S.  E. 

787. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Copeland 
(1897)  17  Tex.  Civ.  App.  55,  42  S.  W. 
239,  an  action  for  damages  for  wrong- 


ful removal  from  a  passenger  train, 
it  appeared  that  there  was  a  contract 
between  the  parties  for  the  shipment 
of  certain  cattle,  which  provided  that 
the  shipper  should  have  free  transpor- 
tation and  should  sign  the  contract  in 
designated  places.  The  plaintiff  had 
failed  to  sign  in  that  place  which 
evidenced  his  right  to  travel  over  the 
route  he  was  traveling  when  ejected, 
and  the  conductor  refused  to  accept 
his  coi\tract  as  evidence  of  his  right 
to  travel,  in  the  absence  of  the  re- 
quired signature,  and  caused  him  to 
leave  the  train  on  his  refusal  to  pay 
a  fare.  It  was  held  that  a  ticket  or 
pass  does  not,  in  all  instances,  furnish 
the  exclusive  right  to  the  passenger  to 
transportation,  but  that  under  certain 
circumstances  the  contract  between 
the  passenger  and  the  agent  of  the 
carrier  may  be  looked  to  in  order  to 
ascertain  the  rights  of  the  passen- 
ger, the  court  saying:  "The  carrier 
rests  under  the  duty  to  the  passenger 
to  furnish  him  with  a  ticket  correctly 
stating  the  terms  of  the  contract,  and 
the  passenger  can,  in  the  absence  of 
actual  notice  to  the  contrary,  assume 
that  this  duty  has  been  observed ;  and 
in  such  a  case  he  will  not  be  charged 
with  the  duty  of  inspecting  the  ticket 
in  order  to  see  that  the.  carrier  has 
performed  its  duty.  This  is  essential- 
ly a  fair  rule,  for  the  passenger  has 
little,  if  any,  authority  in  prescribing 
the  form  of  the  ticket  and  what  it  shall 
state  in  substance.  The  carrier  re- 
serves to  itself  the  right  to  furnish 
the  ticket  and  what  it  shall  state,  and 
when  the  carrier  retains  this  right 
without  granting  an  equal  privilege  to . 
the  passenger  to  participate  in  fur- 
nishing the  evidence  of  his  right  of 
transportation,  it  is  nothing  but  fair 
that  the  passenger  should  not  be  made 
to  suffer  for  any  mistake  or  failure  of 
duty  upon  the  part  of  the  carrier  in 
furnishing  him  with  a  ticket  embrac- 
ing the  true  terms  of  the  contract.  The 
general  rule  that  one  shall  be  gov- 
erned by  the  terms  of  the  written  con- 
tract which  he  is  a  party  to,  and  is  pre- 
sumed, in  becoming  a  party  to  it,  to 
understand  and  assent  to  all  of  its 
terms,  does  not  always  apply  in  cases 
of  this  character;  for  in  truth,  what- 
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ever  may  be  the  theory  to  the  contrary, 
fche  passenger  and  tho  carrier  do  not 
always  stand  upon  an  equal  footing. 
A  ticket  which  seeks  to  contravene  or 
limit  the  rights  of  the  passenger,  as 
agreed  upon  in  the  contract  actually 
made,  is  an  unreasonable  imposition, 
which  should  receive  no  more  recog- 
nition  in  law  than  any  other  unrea- 
sonable regulation  or  contract  of  the 
carrier;  and  those  of  the  latter  class 
are  never  permitted  to  go  unchal- 
lenged or  condemned  by  the  courts.^ 

HI.  Applicatton  of  rule. 
o.  Private  individual. 

In  Knopf  V.  Richmond,  F.  &  P.  R.  Co. 
(1889)  85  Va.  769,  8  S.  E.  787,  an  ac- 
tion of  trespass  on  the  case  for  wrong- 
ful ejectment  from  one  of  the  defend- 
ant railroad's  passenger  trains,  on 
which  the  plaintiff  claimed  the  right 
to  be  transported  by  virtue  of  a  con- 
tract between  the  railroad  and  the 
firm  of  which  he  was  a  member,  which 
contract  provided  that  for  and  in  con- 
sideration of  $1,  and  for  the  further 
consideration  of  a  "ticket,"  entitling 
either  of  the  firm,  but  only  one  on 
any  train,  to  occupy  one  seat  and 
travel  on  the  defendant's  passenger 
trains  between  two  designated  stations 
without  charge,  the  railroad  was  to 
have  certain  rights  in  the  firm's  land. 
Although  the  railroad  had  issued  an 
annual  pass  to  the  firm,  and,  upon 
application,  a  renewal  "ticket"  was  is- 
sued, at  the  time  of  plaintiff's  ejection 
the  renewal  ticket  had  expired  and  no 
further  application  had  been  made  to 
the  company,  so  that  the  plaintiff  of- 
fered no  ticket  to  the  conductor  or 
evidence  of  any  kind  of  his  right  to 
ride.  It  was  held  that  the  right  of  the 
firm  to  free  transportation  was  not 
only  restricted  to  one  member  of  the 
firm  at  a  time,  but  the  evidence  of 
that  right  was  to  be  a  '^ticket,"  to  be 
presented  to  the  conductor  of  every 
train  upon  which  any  one  of  the  firm 
should  take  passage  during  the  con- 
tinuance of  the  contract,  the  question 
whether  it  was  the  duty  of  the  rail- 
road to  issue  renewals  without  appli- 
cation therefor  being  left  to  the  jury 
on  the  evidence,  and  the  finding  was 
for  the  defendant. 


In  Erie  &  P.  R.  Co.  v.  Douthet 
(1878)  88  Pa.  243,  32  Am.  Rep.  451,  the 
action  was  to  recover  damages  for 
breach  of  an  agreement  to  furnish  the 
plaintiff  for  life,  with  a  pass  for  him- 
self and  family  in  part  consideration 
for  a  right  of  way  over  plaintiff's  land. 
The  court  in  its  discussion  remarked 
that  a  mere  contract  to  ride  free  of 
charge  would  subject  both  parties  to 
inconvenience,  and  that  the  company 
would  be  liable  to  suits  through  the 
mistakes  or  ignorance  of  their  serv- 
ants, or  the  plaintiff,  without  the  evi- 
dence of  his  right,  might  be  refused 
often  when  his  business  might  be  most 
urgent. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Her- 
ring (1870)  67  Ul.  59,  an  action  for 
injuries  received  by  the  alleged  use  of 
unnecessary  force  in  ejecting  the 
plaintiff  from  the  defendant  railroad's 
train,  it  appeared  that  the  plaintiff, 
when  asked  by  the  conductor  for  a 
ticket,  offered  him  a  piece  of  paper 
with  some  writing  thereon,  which,  she 
testified,  had  been  given  to  her  by 
some  person  as  a  pass,  whereupon  the 
conductor  told  her  that  the  paper  was 
not  a  pass  and  was  worthless,  and, 
after  her  refusal  to  pay  a  fare,  eject- 
ed her  from  the  train.  It  was  held 
that  as  the  plaintiff  had  no  pass,  on 
being  informed  of  that  fact  by'  the 
conductor,  she  should  have  either  paid 
her  fare  or  left  the  train  at  the  first 
station,  if  required  to  do  so,  and  if  she 
refused  to  comply  with  his  request 
the  conductor  had  the  right  to  compel 
her  to  leave,  and  use  the  force  neces- 
sary for  that  purpose. 

In  Elliott  V.  Western  &  A.  R.  Co. 
(1877)  58  Ga.  454,  it  appeared  that  by 
the  terms  of  a  pass  used  by  the  plain- 
tiff it  was  nontransferable,  and  that 
the  bearer,  upon  accepting  the  privi- 
leges of  the  "ticket,"  assumed  all  risk 
of  accidents,  and  expressly  agreed  that 
the  company  would  not  be  liable,  un- 
der any  circumstances,  for  any  injury 
to  the  person,  or  for  any  loss  or  injury 
to  the  property,  of  the  passenger  using 
the  ticket.  The  plaintiff  refused  to 
sign  the  agreement  on  the  back,  when 
required  to  do  so  by  the  conductor, 
and  was  ejected  on  his  refusal  to  pay 
fare.    It  was  held  that  the  action  of 
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the  trial  court,  setting  aside  a  verdict 
for  the  plaintiff  and  granting  a  new 
trial,  would  not  be  interfered  with. 

In  Western  Maryland  R.  Co.  v. 
Lynch  (1896)  82  Md.  233,  34  Atl.  40, 
wherein  it  appeared  that  one,  attempt- 
ing to  ride  free  over  a  portion  of  de- 
fendant's railroad  over  which  the  com- 
pany had  refused  to  grant  him  a 
right  to  ride  free,  produced  a  copy  of 
his  contract  with  the  company  for  free 
passage  over  certain  other  lines  as 
the  evidence  of  his  right  to  travel.  The 
defendant  railroad  contended  that  the 
conductor  was  justified  in  ejecting  the 
plaintiff,  because  he  was  attempting  to 
travel  without  any  evidence  of  his 
right  to  transportation,  and  that  if, 
under  his  contract,  he  was  entitled  to 
free  transportation  on  the  road  in 
question  it  was  a  breach  of  contract 
to  deny  him  a  pass  on  that  road,  and 
his  remedy  was  an  action  on  the  con- 
tract. The  court,  however,  did  not 
pass  on  this  contention,  but  held  that 
the  contract  did  not  give  him  such 
right. 

In  Broyles  v.  Central  of  Georgia  R. 
Co.  (1910)  166  Ala.  616,  139  Am.  St. 
Rep.  50,  52  So.  81,  an  action  against 
a  railroad  for  personal  injuries  sus- 
tained by  a  person  riding  on  a  pass 
belonging  to  another,  the  conductor 
who  allowed  the  plaintiff  to  ride  on  the 
pass  without  question  was  asked  as  a 
witness  at  the  trial:  ''What  must  a 
passenger  have  to  entitle  him  to  ride 
on  the  train?"  The  court  held  that 
it  was  not  error  to  receive  the  con- 
ductor's answer:  "You  have  to  have 
a  ticket,  cash  fare,  or  pass,  or  some- 
thing the  conductor  can  turn  into 
headquarters,  showing  that  passen- 
ger was  entitled  on  that  train." 

In  Graham  v.  Pacific  R.  Co.  (1877) 
66  Mo.  536,  it  appeared  that  the  plain- 
tiff while  traveling  on  a  stock  pass 
was  ejected  because  of  an  honest  mis- 
understanding by  the  conductor  as  to 
his  orders.  It  also  appeared  that  the 
plaintiff  did  not  intend  to  use  the  pass 
to  the  destination  named  therein,  but 
expected  to  leave  the  train  at  an  in- 
termediate station,  although  he  was 
actuaDv  on  his  return  trip.  It  was 
held  t^.at  an  instruction  that  if  the 
pass  was  in  full  force  and  the  con- 


ductor refused  to  honor  it,  and  the 
plaintiff  left  in  obedience  to  the  con- 
ductor's command,  there  was  in  law  an 
ejection  and  no  excuse  for  the  expul- 
sion, was  not  improper. 

In  Brown  v.  Missouri,  K.  &  T.  R.  Co. 
(1877)  64  Mo.  536,  it  appeared  that 
the  plaintiff  had  a  contract  with  the 
defendant  railroad  which  authorized 
the  owner  of  stock  to  be  shipped  and 
one  or  two  employees  to  ride  on  the 
train,  and  it  was  shown  that  the  agents 
of  the  company  were  authorized  to  is- 
sue passes  to  the  owner  and  employees 
for  their  return.  By  the  terms  of  the 
contract  in  question,  it  was  provided 
that  no  person  except  the  owner  or 
persons  in  charge  should  be  entitled 
to  a  return  pass,  the  intent  being  de- 
clared to  be  to  enable  the  owner  or 
his  men  in  charge,  as  expressed  in  the 
contract,  and  no  other  person,  to  re- 
turn on  the  pass.  The  plaintiff  pro- 
cured a  pass  for  his  wife  on  this  con- 
tract, by  virtue  of  his  false  statement 
that  his  wife  was  a  part  owner  of  the 
stock.  The  conductor  on  the  return 
trip  refused  to  recognize  the  validity 
of  the  pass  of  the  wife,  and  ejected 
her  on  her  refusal  to  pay  a  fare.  It 
was  held  that  the  claim  for  damages 
arising  out  of  this  transaction  was 
totally  without  merit,  as  the  pass  was 
procured  knowingly  by  fraud,  the 
court  saying:  "The  bare  statement  of 
the  facts  would  appear  sufficient  to 
show  the  want  of  all  merit  in  the 
plaintiff's  claim.  It  is  based  on  a  suc- 
cessful attempt  to  procure  from  the 
agent  of  the  railroad  company,  passes 
to  which,  as  the  applicant  and  agent 
both  knew,  the  applicant  was  not  en- 
titled. The  printed  contract  and  regu- 
lations attached  to  it  were  clear  that, 
under  these  special  stock  contracts, 
females  were  not  entitled  to  passes. 
When,  therefore.  Brown  represented 
his  wife  to  be  part  owner,  with  a  view 
to  furnish  the  agent  with  a  plausible 
excuse  for  his  breach  of  authority^  he 
admitted  that  upon  his  own  construc- 
tion and  knowledge  of  the  transporta- 
tion contract  he  could  not  pass  his  wife 
as  an  employee.  The  agent  had  no 
authority  to  issue  passes  to  a  lady  on 
a  stock  contract,  and  Mrs.  Brown  and 
her  child  could  not  and  did  not  pretend 
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to  exercise  any  supervision  over  the 
stock  at  the  commencement  or  during 
the  continuance  of  the  trip;  and  the 
plaintiff  admitted  that  his  statement 
in  regard  to  her  interest  in  the  stock 
was  false,  and  she  had  no  other  inter- 
est than  such  as  she  had  in  all  his  per* 
sonal  property.  There  is  no  difficulty 
in  distinguishing  this  case  from  cases 
where  an  agent  exceeds  his  authority, 
which  is  a  general  one,  and  its  limi- 
tations are  unknown  to  the  party  deal- 
ing with  him.  The  contract  itself  and 
the  regulations  printed  on  it,  and  the 
form  of  the  pass  issued,  could  not  be 
misunderstood.  A  party  dealing  with 
the  agent  in  this  case  was  a  party  to 
the  fraud  committed  on  the  principal. 
In  regard  to  the  place  where  the  con- 
ductor handed  the  lady  off  the  train, 
the  inconvenience  might  undoubtedly 
justify  damages  in  a  case  where  there 
was  a  real  expulsion;  but  the  train 
stopped  at  Paris,  where  the  conductor 
proposed  that  Mrs.  Brown  should  get 
off,  and  where  she  only  refused  to  get 
off  at  the  suggestion  of  her  husband, 
who  was  bent  on  getting  up  a  case  for 
damages,  and  therefore  insisted  she 
should  stay  on  the  cars  until  she  was 
put  off.  The  testimony  of  Mrs.  Brown 
acquits  the  conductor  of  any  incivil- 
ity whatever,  and  states,  too,  in  her 
own  language,  that  he  acted  'very  gen- 
teelly/ And  it  was  obviously  Mr. 
Brown's  intention  to  pay  the  fare  as 
soon  as  he  was  satisfied  that  his  wife 
could  not  proceed  on  the  train  without 
doing  so,  and  he  could  get  the  conduct- 
or to  put  her  off,  we  are  unable  to 
perceive  any  grounds  upon  which 
punitive  damages  were  inflicted.  Ac- 
cording to  the  statement  of  the  con- 
ductor, who  seemed  reluctant  to  re- 
move Mrs.  Brown  from  the  train,  it 
was  suggested  that  if  she  would  pay 
the  fare,  the  conductor  would  tele- 
graph his  superintendent,  and  if  it 
was  ascertained  that  he  misunderstood 
his  duties,  the  money  would  be  re- 
turned. This  proposal  was  declined, 
under  the  impression,  no  doubt,  that 
this  stock  pass  to  Mrs.  Brown,  however 
procured,  and  under  whatever  circum- 
stances issued,  would,  if  violated,  fur- 
nish a  cause  of  action  against  the  com- 
pany/* 


In  Chesapeake  &  0.  R.  Co.  v.  Col- 
linsworth  (1918)  152  Ky.  197,  153  S. 
W.  241,  the  plaintiff  claimed  the  right 
to  ride  free  on  a  freight  train  because 
he  had  a  shipment  of  stock  thereon* 
basing  his  claim  on  a  custom  which 
was  his  personal  conclusion.  It  was 
shown  to  be  a  custom  to  allow  the 
owner  under  some  shipping  contracts 
to  accompany  His  stock,  but  plaintiff's 
bill  of  lading  did  not  show  that  he  had 
such  right,  and  he  was  ejected  from 
the  train.  It  was  held  that  there  was 
no  law  giving  a  person  the  right  to  a 
pass  on  a  freight  train,  and  that  in 
the  absence  of  a  custom,  or  provision 
in  his  contract,  being  alleged,  a  de- 
murrer to  his  petition  should  have 
been  sustained. 

In  Wallace  v.  Ann  Arbor  &  Y.  Elec- 
tric R.  Co.  (1899)  121  Mich.  588,  80 
N.  W.  572,  a  suit  to  enforce  an  agree- 
ment for  passes,  it  appeared  that  the 
defendant  electric  railway  company 
had  purchased  two  separate  lines, 
over  one  of  which  plaintiff  had  a  pass 
which  the  defendant  did  honor.  It 
was  held  that  the  fact  that  the  second 
line  had  for  years,  previous  to  the  con- 
solidation, honored  plaintiff's  pass,  did 
not  bind  the  defendant  to  do  so. 

"b.  Public  official  or  employee. 

In  the  reported  case  (Montgomery 
Light  &  Traction  Co.  v.  Avant,  ante, 
384)  it  was  held  that  under  a  munici- 
pal ordinance  requiring  the  free  trans- 
portation of  certain  city  employees  and 
officials,  including  police  officers  when 
in  uniform,  that  the  badge  of  a  city 
detective  was  his  uniform  as  pre- 
scribed by  the  governing  authority, 
and  entitled  him  to  free  transporta- 
tion. 

Although  the  case  was  dismissed  for 
want  of  jurisdiction  by  the  United 
States  Supreme  Court,  facts  similar  to 
those  in  the  reported  case  are  found  in 
Public  Utility  Comrs.  v.  Manila  Elec- 
tric R.  &  Light  Co.  (U.  S.  Adv.  Ops. 
191&-19,  341)  —  U.  S.  — ,  63  L.  ed. 
— ,  39  Sup.  Ct.  Rep.  272,  wherein  it 
appeared  that  a  franchise  ordinance 
provided  that  members  of  the  police 
and  fire  departments  of  the  city  of 
Manila  shall  be  entitled  to  ride  free 
upon  the  cars  of  the  grantee  of  the 
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franchise.  The  Board  of  Public  Util- 
ity Commissioners  deemed  that  mem- 
bers of  the  detective  force  not  publicly 
wearing  their  badges  were  entitled  to 
ride  free  under  the  provisions  of  the 
ordinance,  and,  after  notice  and  hear- 
ing to  the  railroad  on  the  subject,  is- 
sued an  order  directing  that  members 
of  the  detective  force  be  allowed  to 
ride  free  under  such  'circumstances. 
The  railroad,  challenging  the  validity 


of  the  order,  refused  to  obey  it,  and, 
availing  itself  of  the  remedy  provided 
by  the  local  law,  invoked  the  jurisdic- 
tion of  the  supreme  court  of  the  Phil- 
ippine Islands,  which  decided  that  un- 
der the  text  of  the  ordinance  the  duty 
to  furnish  such  transportation  did 
not  exist.  The  commissioners  brought 
the  case  to  the  United  States  Su- 
preme Court,  which  dismissed  for  want 
of  jurisdiction.  R.  H.  H. 


STATE  OF  IOWA,  Appt., 

V. 

C.  F.  CLAIBORNE, 

lotMX  Supreme  Court  >— January  20,  1919* 

(—  Iowa,  — ,  170  N.  W.  417.) 

Statute  —  insertion  of  words  —  power  of  court. 

1.  The  word  "not"  cannot  be  read  into  a  statute  intended  to  provide  for 
safety  in  the  use  of  automobile  lights  on  the  highway,  but  which  reads 
that  no  automobile  shall  be  operated  with  a  light,  "unless  the  same  shall 
be  so  designed  that  the  directly  reflected  and  undiffused  beams,  when 
measured  75  feet  or  more  ahead  of  the  light,  shall  rise  above  42  inches 
from  the  level  surface,*'  but  there  will  be  held  to  be  a  failure  of  legis- 
lation. 

[See  note  on  this  question  beginning  on  page  404.] 


—  construction  —  what  may  be  con- 
sidered. 

2.  In  the  construction  of  a  statute 
it  is  proper  to  take  into  consideration 
the  object  which  the  legislature 
sought  to  obtain  and  the  evil  which 
it  endeavored  to  remedy,  and  the  sur- 
rounding circumstances  and  the  ends 
intended  to  be  accomplished,  as  well 
as  the  context. 

—  intent. 

3.  Statutes  should  be  so  construed 
as  to  give  effect  to  the  legislative  in- 
tent. 

—  regulation  of  automobile  lights. 

4.  In  construing  a  statute  regulat- 
ing the  use  of  lights  on  automobiles, 


the  court  may  take  into  consideration 
the  fact  that  automobiles  are  in  com- 
mon use,  and  that  certain  lights  used 
on  them  oftentimes  blind  the  driver 
of  a  vehicle  approaching  in  the  op- 
posite direction,  and  that  the  purpose 
of  the  legislature  was  to  correct  this 
condition. 

Evidence  —  opinions  —  emendation  of 
statute. 

5.  Testimony  or  opinions  of  wit- 
nesses cannot  be  taken  into  considera- 
tion for  the  purpose  of  supplying 
words  alleged  to  have  been  omitted 
from  a  statute. 

[See  10  R.  C.  L.  1028.] 


Appeal  by  the  state  from  a  judgment  of  the  District  Court  for  Polk 
County  acquitting  defendant  of  the  charge  of  operating  a  motor  vehicle 
without  proper  lights.    Affirmed. 


Statement  by  Preston,  J. : 
Defendant  was  informed  against 
and  accused  of  the  crime  of  operat- 
ing a  motor  vehicle  without  proper 


lights.  He  appealed  to  the  district 
court.  The  trial  court  found  de- 
fendant not  guilty»  and  the  state 
appeals. 


STATE  V. 

Messrs.  H.  M.  Havner,  Attorney 
Creneral,  and  Ward  C.  Henry  for  the 

State. 

Messrs.  Stipp,  Perry,  Bannister,  & 
Starzinger,  for  appellee: 

A  statute  should  be  interpreted  so 
as  to  fi^ive  it  a  reasonable  meaning. 

McBride  v.  McBride,  142  Iowa,  169, 
120  N.  W.  709;  Cherokee  v.  Illinois  C. 
R.  Co.  157  Iowa,  73,  137  N.  W.  1053; 
Engvall  V.  Des  Moines  City  R.  Co.  145 
Iowa,  560,  121  N.  W.  12 ;  Flam  v.  Lee, 
116  Iowa,  289,  93  Am.  St.  Rep.  242,  90 
N.  W.  70. 

In  the  construction  of  statutes,  the 
intention  of  the  lawmakers  is  to  be 
ascertained  from  a  view  of  the  whole 
and  every  part  of  the  statute  taken 
together  and  compared. 

Cooper  V.  Metzger,  74  Ind.  544; 
Cleaveland  v.  Norton,  6  Cush.  380; 
Lincoln  v.  Janesch,  63  Neb.  707,  56 
L.R.A.  762,  93  Am.  St.  Rep.  478,  89  N. 
W.  280. 

The  object  which  the  legislature 
sought  to  attain  by  a  statute,  and  the 
evil  which  it  endeavored  to  remedy, 
may  always  be  considered  to  ascertain 
its  intent  and  interpret  its  act. 

United  States  v.  99  Diamonds,  2 
L.R.A.(N.S.)  185,  72  C.  C.  A.  9,  139 
Fed.  961;  Com.  v.  Trent,  117  Ky.  34, 
77  S.  W.  390,  4  Ann.  Cas.  209. 

Statutes  must  be  so  construed  as  to 
give  effect  to  the  evident  legislative 
intent,  though  the  result  seems  con- 
trary to  rules  of  construction  and  the 
strict  letter  of  the  statute. 

Re  Matthews,  109  Fed.  603;  State 
ex  rel.  Hamilton  v.  Forkner,  70  Ind. 
241. 

The  surrounding  circumstances  and 
ends  intended  to  be  accomplished 
should  be  considered. 

Prowell  V.  State,  142  Ala.  80,  39  So. 
164;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Talbot,  113  Ind.  373,  3  Am.  St.  Rep. 
655,  14  N.  E.  586. 

Statutes,  the  principle  of  which  is 
to  protect  the  lives  and  limbs  of  men, 
are  so  construed  as  to  prevent  the 
mischief  and  advance  the  remedy  so 
far  as  the  words  fairly  permit. 

Voelker  v.  Chicago,  M.  &  St.  P.  R. 
Co.  116  Fed.  867,  70  L.R.A.  264,  65 
C.  C.  A.  226,  129  Fed.  522, 

The  context  should  ;be  considered  in 
interpreting  a  statute. 

2  Lewis's  Sutherland,  Stat.  Constr. 
2d  cd.  p.  803;  People  ex  rel.  Escott  v. 
Hoffman,  97  111.  234 ;  Donohue  v.  Ladd, 
81  Minn.  244,  17  N.  W.  381. 

It  is  a  rule  of  statutory  construc- 
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tion  that  where  one  word  has  been 
erroneously  used  for  another,  or  a 
word  omitted,  and  the  context  affords 
the  means  of  correction,  the  proper 
word  will  be  deemed  substituted  or 
supplied. 

White  V,  Rio  Grande  Western  R.  Co. 
25  Utah,  346,  71  Pac.  593;  2  Lewis's 
Sutherland,  Stat.  Constr.  §  260;  17 
Am.  &  Eng.  Enc.  Law,  19,  20;  Com- 
fort V.  Kittle,  81  Iowa,  179,  46  N.  W. 
988;  Lancaster  County  v.  Frey,  128 
Pa.  593,  18  Atl.  478 ;  Graham  v.  Char- 
lotte &  S.  C.  R.  Co.  64  N.  C.  631 ;  Moody 
V.  Stephenson,  1  Minn.  401,  Gil.  289; 
Palms  V.  Schawano  County,  61  Wis. 
211,  21  N.  W.  77;  Frazier  v.  Gibson, 
7  Mo.  271;  Hutchings  v.  Commercial 
Bank,  91  Va.  68,  20  S.  E.  950;  Ashby 
V.  State,  124  Tenn.  684,  139  S.  W.  872 ; 
State  V.  Louisville  &  N.  R.  Co.  97  Miss. 
58,  51  So.  918,  53  So.  455,  Ann.  Cas. 
1912C.  1150. 

Preston,  J.,  delivered  the  opinion 
of  the  court : 

The  information  charges,  sub- 
stantially, that  defendant  operated 
upon  the  streets  of  Des  Moines,  at 
a  time  more  than  one  hour  after 
sunset,  a  motor  vehicle,  with  a  light- 
ing device  thereon  of  over  4  candle 
power,  equipped  with  a  reflector  so 
arranged  that  the  directly  reflected 
and  undiffused  beam  of  light  there- 
from, when  measured  75  feet  ahead 
of  the  light,  did  not  rise  above  42 
inches  from  the  level  surface  on 
which  the  vehicle  was  standing  and 
being  operated,  under  all  conditions 
of  load. 

The  defendant  made  the  following 
admission  of  record: 

Mr.  Bannister:  This  cause  com- 
ing on  for  trial,  the  defendant  ad- 
mits that  on  the  date  and  at  the  time 
and  place  in  question  he  was  oper- 
ating an  automobile  in  the  city  of 
Des  Moines,  Iowa,  with  the  head- 
light lighted  and  so  adjusted  and 
arranged  that  the  direct  and  undif- 
fused beam  or  ray  of  light  there- 
from, when  measured  75  feet  ahead 
of  the  machine,  was  less  than  42 
inches  above  the  ground  on  the  level 
on  which  the  machine  was  standing 
and  being  operated,  and  that  the 
said  headlight  was  of  more  than 
4  candle  power. 
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And  upon  said  admission  the  state 
rested.  The  defendant  introduced 
Witnesses,  who  testified,  substantial- 
ly, to  large  experience  in  driving 
motor  cars  and  in  using  headlights 
of  different  cars;  that  most  head- 
lights have  been  equipped  with  re- 
flectors, so  as  to  concentrate  the 
light  in  one  beam,  so  it  will  light  up 
one  spot,  the  light  being  in  front  of, 
or  in,  a  concave  reflector;  where 
there  is  a  plain  glass  in  front  of  the 
light,  the  ray  that  comes  from  the 
light  is  called  undiif  used,  or  a  direct 
beam;  that,  if  the  light  is  so  ar- 
ranged that  it  shoots  up  more  than. 
42  inches  from  the  ground,  it  will  in 
nearly  every  case  blind  one  who  is 
approaching  on  the  road,  so  he  can- 
not see  the  road  ahead ;  if  this  direct 
beam  of  light  is  down  below  42 
inches,  it  would  not  have  as  bad  an 
effect  on  the  driver  approaching;  if 
it  is  directed  down,  it  strikes  the 
ground  and  does  not  reflect  in  one's 
eyes ;  the  centers  of  headlights  on  au- 
tomobiles run  30  to  36  inches  from 
the  ground;  there  are  prism  lights 
made,  which  tend  to  diffuse  the 
beams  from  a  headlight;  the  larger 
portion  of  them,  when  properly  in- 
stalled, diffuse  the  light,  so  it  is  pos- 
sible to  drive  against  them  without 
bothering  one  meeting  them  to  any 
great  extent;  this  is  called  a  light 
that  has  a  diffused  ray,  or  a  diffused 
beam.  There  are  corrugated  lights 
in  a  number  of  different  forms,  some 
colored  and  frosted,  and  a  glass 
prism  crosses  the  rays  of  light,  or 
breaks  them  up,  as  some  of  the  wit- 
nesses put  it,  and,  as  they  cover  a 
large  area,  rather  than  a  direct 
beam  in  front  of  you,  they  will  not 
extend  or  penetrate  so  far  ahead,  but 
do  not  reach  one  and  blind  him  in 
meeting  it.  There  are  some  lenses 
on  the  market  made  so  that,  when  a 
light  is  deflected  down  so  that  it  is 
only  42  inches  from  the  ground  75 
feet  ahead  of  the  machine,  it  will 
throw  as  far  a  light  down  the  road 
as  an  undeflected  beam.  Quite  a 
number  of  cars  are  equipped  with 
dimmers;  that  is,  two  lights  in  the 
reflector,  a  small  light  and  a  large 
one.     A  headlight  16  to  40  candle 


power,  with  an  ordinary  reflector 
and  globe,  so  arranged  as  to  strike 
the  road  a  long  way  ahead,  if  more 
than  42  inches  above  the  ground, 
will  practically  blind  a  driver  ap- 
proaching. It  is  very  annoying,  and 
might  be  very  dangerous. 

One  of  the  experts  was  asked : 

Q.  Now,  what  would  you  say,  as 
a  man  of  experience  in  the  operating 
and  handling  of  automobiles,  of  the 
effect  of  a  statute  which  apparently 
required  all  automobile  drivers  to 
shoot  a  direct  ray  of  light  up  above 
42  inches  from  the  ground  ? 

A.  I  would  think  it  would  be  very 
dangerous. 

Q.  In  your  opinion,  would  anyone 
who  was  drafting  a  statute  for  the 
purpose  of  benefiting  the  road  laws, 
or  making  a  proper  adjustment  and 
operation  of  automobile  lights  at 
night,  make  or  enact  such  a  provi- 
sion into  the  law  that  the  lights  and 
direct  rays  of  light  should  be  shot  up 
above  42  inches ;  would  there  be  any 
object  and  reason  for  passing  such 
a  rule? 

A.  No,  sir. 

Q.  State  whether  or  not  that  is 
the  very  evil  which  is  complained  of. 

A.  It  is. 

Q.  State  whether  or  not  that  is 
the  very  evil  which  any  remedial 
statute  would  be  calculated  to  reme- 
dy. 

A.  I  think  so.  More  than  42 
inches  is  calculated  to  strike  the  eyes 
of  a  driver  approaching  in  a  car; 
that  is  about  the  average  height  of  a 
driver's  eyes — 3  feet,  6  inches. 

Defendant  introduced  the  original 
House  File  No.  131,  as  follows: 

House  File  131.  A  Bill  for  an  Act 
to  Amend  Section  Fifteen  Hun- 
dred Seventy-one — m — Seventeen^ 
Supplement  to  the  Code  1913. 

Section  1.  That  section  fifteen  hun- 
dred seventy-one — m — seventeen. 
Supplement  to  the  Code  1913,  be  and 
the  same  is  hereby  amended  by 
striking  out  the  period  at  the  end  of 
said  section,  and  substituting  there- 
for the  following : 

"Provided,  however,  that  it  shall 
be  unlawful  for  any  person  operate 
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ing  a  motor  vehicle  upon  the  public 
highway  in  this  state  to  use  any 
lighting  device  of  over  four  candle 
power,  equipped  with  a  reflector,  un- 
less the  same  shall  be  so  designed, 
deflected  or  arranged  that  (no  part 
of  the  beam  of  the  reflected)  light, 
when  measured  seventy-five  (75) 
feet  or  more  ahead  of  the  light  shall 
rise  above  forty-two  (42)  inches 
from  the  level  surface  on  which  the 
vehicle  stands  under  all  conditions 
of  load/' 

Also  the  senate  amendment  there- 
to, as  follows:  "I  move  to  amend 
H.  F.  No.  131,  by  striking  out  all 
after  the  word  *that'  in  line  eleven, 
down  to  and  including  the  word  're- 
flected' in  said  line  of  section  one, 
and  inserting  the  words  'the  directly 
reflected  and  undiffused  beam  of 
such/  " 

The  statute  as  it  stands,  and  for  a 
violation  of  which  the  defendant  is 
accused,  reads: 

"That  section  fifteen  hundred 
seventy-one — ^m — seventeen,  Supple- 
ment to  the  C!ode  1913,  be  and  the 
same  is  hereby  amended  by  striking 
out  the  period  (.)  at  the  end  of  said 
section,  and  substituting  therefor 
the  following : 

"  'Provided,  however,  that  it  shall 
be  unlawful  for  any  person  operat- 
ing a  motor  vehicle  upon  the  public 
highway  in  this  state  to  use  any 
lighting  device  of  over  four  candle 
power,  equipped  with  a  reflector,  un- 
less the  same  shall  be  so  designed, 
deflected  or  arranged  that  the  direct- 
ly reflected  and  undiffused  beam  of 
such  light,  when  measured  seventy- 
five  feet  or  more  ahead  of  the  light 
shall  rise  above  forty-two  inches 
from  the  level  surface  on  which  the 
vehicle  stands  under  all  conditions 
of  load.  Spot  lights  shall  not  be 
used  so  as  to  throw  direct  rays  in 
the  face  of  an  approaching  vehicle/  " 
Acts  37th  Gen.  Assem.  chap.  148. 

Tlie  trial  court  construed  this 
statute  so  as  to  read  into  it  the  word 
"not/'  so  as  tp  read  "the  light  shall 
not  rise  above  forty-two  inches/' 
etc. 

It  is  contended  by  the  state  that  it 
is  not  admissible  to  speculate  on 
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what  a  statute  might  mean  beyond 
the  import  of  the  words  used,  citing 
Gardner  v.  Collins,  2  Pet.  58,  92,  7 
L.  ed.  347,  359,  from  which  they 
quote  this:  "What  the  legislative 
intention  was  can  be  derived  only 
from  the  words  they  have  used;  and 
we  cannot  speculate  beyond  the  rea- 
sonable import  of  these  words.  The 
spirit  of  the  act 'must  be  extracted 
from  the  words  of  the  act,  and  not 
from  conjectures  aliunde.'* 

They  say,  too,  that  the  justice  and 
policy  of  statutes  enacted  by  the  leg- 
islative department  of  the  govern- 
ment are  not  matters  for  the  con< 
sideration  of  the  courts  of  the  state. 
Burlington  C.  R.  &  N..R.  Co.  v.  Dey, 
82  Iowa,  312,  344,  12  L.R.A,  436,  3 
Inters.  Com.  Rep.  584,  31  Am.  St. 
Rep.  477,  48  N.  W.  107,  from  which 
they  quote  as  follows:  "Much  is 
said  in  argument  attacking  the  jus- 
tice and  policy  of  the  statutes.  With 
these  things  we  have  nothing  to  do. 
They  are  for  the  consideration  of 
the  legislative  department  of  the 
government  alone." 

Also  Atlantic  Coast  Line  R.  Co.  v. 
Finn,  117  C.  C.  A.  1,  4, 195  Fed.  685, 
688,  from  which  they  quote :  "It  is 
,  not  for  the  court  to  inquire  or  deter- 
mine whether  a  state  of  facts  ex- 
isted calling  for  the  enactment  of  the 
legislation  in  question.  That  is  for 
the  exclusive  consideration  of  the 
legislature.  If,  under  any  possible 
state  of  facts,  the  act  would  be  con- 
stitutional and  valid,  the  court  is 
bound  to  presume  that  such  condi- 
tion existed." 

The  state  says  that  the  literal  con- 
struction of  a  statute  may  defeat  the 
objects  of  the  act,  and  quotes  from 
another  case  that  it  is  better  to 
abide  by  this  consequence  than  to 
put  upon  it  a  construction  not  war- 
ranted by  the  words  of  an  act,  in 
order  to  give  effect  to  what  we  sup- 
pose to  have  been  the  intention  of 
the  legislature.  The  argument  is 
that  the  language  of  the  statute  is 
perfectly  plain ;  that  it  declares  cer- 
tain acts  to  be  a  public  offense  and 
as  criminal  in  character;  that  the 
rule  is  that  such  statutes  should  be 
strictly  construed,  and  not  to  change 
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the  wording  by  adding  to  or  taking- 
from.  They  say,  too,  that  in  con- 
struing a  statute  the  rule  is  that  it  is 
necessary  to  <5onsider  the  context  or 
setting,  and  the  presumption  is  that 
the  words  should  be  given  their 
usual  and  ordinary  meaning  and  sig- 
nificance.  They  concede  that  the 
object  of  all  interpretation  and  con- 
struction of  a  statute  is  to  ascertain 
and  carry  out  the  intention  of  the 
legislature,  and  that  it  is  only  when 
the  act  is  of  doubtful  or  ambiguous 
meaning  that  the  province  of  a  con- 
struction or  interpretation  begins, 
because  it  is  a  maxim  of  interpreta- 
tion that  it  is  not  permitted  to  inter- 
pret what  has  no  need  of  interpreta- 
tion. 

These  rules  are  not  disputed  by 
appellee,  but  they  rely  on  other  prin- 
ciples as  well.  It  is  argued  by  ap- 
pellee that  the  legislature  intended 
to  correct  the  abuse  in  the  use  of 
blinding  headlights  on  automobiles 
on  the  public  highway,  and  that  de- 
fendant was  using  a  proper  light, 
and  was  complying  with  the  spirit 
and  intent  of  the  statute,  and  fur- 
ther that  there  is  a  clerical  error  in 
the  statute  which  the  court  can  cor- 
rect. Numerous  cases  are  cited,  but 
we  shall  not  discuss  them  all,  but 
state  their  propositions.  They  cite 
McBride  v.  McBride,  142  Iowa,  169, 
179,  120  N.  W.  709 ;  Cherokee  v.  11- 
linois  C.  R.  Co.  157  Iowa,  73, 137  N. 
W.  1053;  Engvall  v.  Des  Moines 
City  R.  Co.  145  Iowa,  560,  121  N. 
W.  12;  and  Flam  v.  Lee,  116  Iowa, 
289,  93  Am.  St.  Rep.  242,  90  N.  W. 
70,  to  the  point  that,  in  construing 
instructions  to  juries,  where  they 
are  manifestly  wrong  and  state  the 
opposite  of  that  intended,  but  the 
error  could  mislead  no  one  as  to 
what  was  intended,  they  are  not  held 
to  be  erroneous.  They  cite  United 
States  V.  99  Diamonds,  2  L.R.A. 
(N.S.)  185,  72  C.  C.  A.  9,  139  Fed, 
961,  and  Com.  v.  Trent,  117  Ky.  34, 
77  S.  W.  390,  4  Ann.  Cas.  209,  to  the 
proposition  that  the  object  which 
the  legislature  sought  to  obtain  by  a 
statute,  and  the  evil  which  it  en- 
deavored to  remedy,  may  always  be 
considered  to  ascertain  its   intent 


and  interpret  its  act.  Other  cases 
are  cited  to  the  proposition  that 
statutes  must  be  so  construed  as  to 
give  effect  to  the  evident  legislative 
intent,  though  the  result  seems  con- 
trary to  rules  of  construction  and 
the  strict  letter  of  the  statute,  and 
that  surrounding  circumstances  and 
the  ends  intended  to  be  accomplished 
should  be  considered.  Voelker  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (C.  C.) 
116  Fed.  867;  Chicago,  M.  &  St.  P. 
R.  Co,  V.  Voelker,  70  L.R.A.  264,  65 
C.  C.  A.  226,  129  Fed.  522,  is  cited 
to  sustain  the  proposition  that  stat- 
utes, the  principle  of  which  is  to 
protect  the  lives  and  limbs  of  men, 
are  so  construed  as  to  prevent  the 
mischief  and  advance  the  remedy,  so 
far  as  the  words  fairly  permit. 
They  concede  that  the  context  should 
be  considered  in  interpreting  a  stat- 
ute. 

White  V.  Rio  Grande  Western  R. 
Co.  25  Utah,  346,  71  Pac.  593,  2 
Lewis's  Sutherland,  Stat.  Constr.  § 
260 ;  17  Am.  &  Eng.  Enc.  Law,  19, 
20 ;  and  Comfort  v.  Kittle,  81  Iowa, 
179,  46  N.  W.  988,  are  cited  on  the 
proposition  that  it  is  a  rule  of  statu- 
tory construction  that  where  one 
word  has  been  erroneously  used  for 
another,  or  a  word  omitted,  and  the 
context  affords  the  means  of  correc- 
tion, the  proper  word  will  be  deemed 
substituted  or  supplied.  In  the  case 
of  Lancaster  County  v.  Frey,  128  Pa. 
593,  18  Atl.  478,  the  word  "county 
was  inserted  in  a  statute  for  "city. 
In  Graham  v.  Charlotte  &  S.  C.  R. 
Co.  64  N.  C.  631,  the  word  "venire," 
in  a  statute  relating  to  actions 
against  railroads,  was  construed  to 
mean  "venue."  In  Moody  v.  Ste- 
phenson, 1  Minn.  401,  Gil.  289,  all 
"penal"  judgments  were  construed 
to  mean  all  "final"  judgments.  In 
Palms  V.  Shawano  County,  61  Wis. 
211,  21  N.  W.  77,  the  word  "north" 
was  read  into  a  description  in  a  stat- 
ute instead  of  "south."  In  Frazier 
V.  Gibson,  7  Mo.  271,  where  a  stat- 
ute provided  that  an  obligor  or 
maker  of  a  note  should  be  allowed 
every  just  set-off  and  discount 
against  the  assignee  or  assignor  be- 
fore "judgment,"  it  was  held  that 
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the  word  "judgment''  was  evidently 
inserted  by  mistake.  See  Hutchings 
V.  Commercial  Bank,  91  Va.  68,  20 
S-  E.  950 ;  Aflhby  v.  State,  124  Tenn. 
684,  139  S.  W.  872,  In  State  v. 
Louisville  &  N.  R.  Co.  97  Miss.  36, 
51  So.  918,  53  So.  465,  Ann.  Cas. 
1912C,  1150,  where  it  appeared  that 
a  statute  would  fail  to  effectuate  the 
purpose  intended,  or  any  purpose, 
and  that  it  had  been  omitted  by 
mistake,  the  word  "not''  was  con- 
strued into  the  statute. 

Appellant  does  not  •  contradict 
these  propositions,  except  in  so  far 
as  the  cases  heretofore  cited  by  them 
do  so.  The  trial  court,  in  an  opinion 
filed,  conceded  that  courts  could  not 
amend  a  statute,  as  they  have  no 
power  to  do  so,  but  that  reading 
into  the  statute  the  word  "not"  car- 
ries out  and  gives  it  an  application 
intended  by  the  legislature,  and  con« 
ceded,  too,  that  great  caution  should 
be  exercised  by  the  courts  in  con- 
struing statutes,  not  to  add  to  or 
take  anything  from  the  language 
used.  The  decision  of  the  trial  court 
was  based  on  the  citation  from 
Lewis's  Sutherland,  Stat.  Constr.; 
Frazier  v.  Gibson ;  Lancaster  Coun- 
ty V.  Frey;  and  Hutchings  v.  Com- 
mercial Bank, — supra.  But  these 
cases,  and  some  of  the  others  cited, 
perhaps  all  of  them,  proceed  upon 
the  idea  that,  where  the  context  of 
the  statute  affords  the  means  of 
correction,  it  may  be  done. 

Under  the  authorities,  it  is  prop- 
er for  us  to  take  in- 
conntrnction^       to  conslderatlon  the 
ronVid~7d?**        pbject  which  the  leg- 

islature  sought  to 
obtain  and  the  evil  which  it  endeav- 
ored to  remedy,  and  the  surround- 
ing circumstances  and  the  ends 
intended  to  be  accomplished,  as 
well  as  the  context,  and  that  stat- 
utes should  be  so  construed  as  to 
give  effect  to  the  evident  legislative 

intent.      We     may 
take  into  considera- 
tion the  fact  that  automobiles  are 

.reirviation  of  ^^  commou  uso,  and 
ftvtomobue  that  Certain    lights 

ii«ht«.  ^g^^  ^^  automobiles 

oftentimes   blind  the  driver   of  a 
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vehicle  approaching  in.  the  opposite 
direction,  and  that  the  purpose  of 
the  legislature  in  passing  the  act  in 
question  was  to  correct  this  condi- 
tion. 

We  are  satisfied,  from  all  these 
circumstances  and  the  record,  that 
It  was  not  the  intention  of  the  leg- 
islature to  pass  the  act  as  it  reads. 
Conceding  this  to  be  so,  the  question 
is:  May  we,  under  the  circum*- 
stances  and  record,  read  into  the 
statute  a  word  which  gives  it  exact- 
ly the  opposite  effect.  We  are  not 
disposed  to  go  that  far.  It  seems  to 
us,  to  do  so  we  would  be  compelled 
to  take  into  consideration  matters 
not  proper  for  us  to  consider,  such 
as  the  evidence  or  . 

opinions  of  witness-  o^tio^^iT    ^  '* 

es  testifying  in  this  •Jitilf  *""**"  *"' 
case,  and  the  like. 
We  could  construe  it  as  written,  but, 
as  said,  we  are  satisfied  such  was  not 
the  intention.  In  this  case  the  word 
"not'*  was  read  into  the  statute  in 
order  to  work  the  acquittal  of  the 
accused.  Nevertheless,  it  is  a  crim- 
inal statute.  Might  this  be  done  in 
order  to  secure  a  conviction,  if  it 
were  necessary  to  do  so? 

We    reach   the    conclusion   that, 
rather  than  to  construe  the  statute 
as    written,    or    to 
read  into  it  the  word  Kte?*!^  of 

"not"  as  was  done  ^/•{J^ot^'*^*' 
by  the  trial  court, 
we  ought  to  and  do  hold  that  as  to 
this  particular  point  there  was  a 
failure  of  legislation,  and  that  the 
defendant  was  properly  discharged 
on  that  ground ;  there  being  no  stat- 
ute under  which  he  could  be  convict- 
ed of  the  charge  against  him.  The 
legislature  is  about  to  meet,  and  if 
the  matter  is  brought  to  their  atr 
tention  they  can  readily  make  the 
matter  plain. 

For  the  reason  given,  the  judg- 
ment of  the  District  Court  is  af- 
firmed. 

Ladd,  Ch.  J.,  and  Stevens  and 
Evansy  JJ.,  concur. 

NOTS. 

The  subject  of   supplying  omitted 
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words  in  a  statute  or  ordinance  is 
treated  in  the  annotation  following 
Continental  Oil  Co.  v.  Santa  Fe, 
post,  404.  Other  instances  in  which 
the   court,   as   in  the  reported   case 


(State  V.  Claiborne),  refused  either 
to  apply  the  statute  as  written  or  to 
read  into  the  same  the  word  claimed 
to  have  been  omitted  therefrom  are 
cited  at  page  410  of  that  note. 


CONTINENTAL  OIL  COMPANY,  Appt, 

V. 

CITY  OF  SANTA  FE. 

New  Mexico  Supreme  Court '^  D^oember  30,  19X3* 

(—  N.  M.  — ,  177  Pac.  742.) 

Statute  —  construction  —  supplying  words. 

1.  Where  it  appears  from  the  context  of  an  act  or  ordinance  that  words 
have  been  omitted  therefrom,  the  same  may  be  supplied  by  judicial  con- 
struction, to  complete  the  sense  and  express  the  legislative  will.  If  no 
judicial  certainty,  however,  can  be  settled  upon  as  to  its  meaning,  after 
resorting  to  every  authorized  means  of  construction,  the  court  will  not 
complete  or  make  certain  an  act  or  ordinance  otherwise  incomplete  and 
uncertain. 

[See  note  on  this  question  beginning  on  page  404.] 


—  purpose  of  preamble. 

2.  A  preamble  is  a  prefatory  state- 
ment or  explanation  or  a  finding  of 
facts  by  the  power  making  it,  pur- 
porting to  state  the  purpose,  reason, 
or  occasion  for  making  the  law  to 
which  it  is  prefixed.  Although  not  an 
essential  part  of  an  act  or  ordinance, 
reference  thereto  may  be  had  in  aid 

Headnotes  by  Parker,  J. 


of  the  interpretation  of  the  act  or  or- 
dinance of  which  it  is  a  part. 

Municipal  corporation  —  ordinance  — 
construction. 

3.  Municipal  ordinances  are  con- 
strued by  the  same  rules  as  statutes 
of  the  legislature. 

[See  19  R.  C.  L.  811.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Santa 
Fe  County  dismissing  the  complaint  in  a  suit  to  enjoin  the  enforcement  or 
attempted  enforcement  of  a  certain  ordinance,  under  which  the  defend- 
ant city  claimed  the  right  to  compel  plaintiff  to  discontinue  the  storage  of 
petroleum  and  its  products  in  said  city.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  J.  Lavan  and  Catron      v.  Portland,  198  Fed.  441;  Portland  v. 


&  Catron,  for  appellant: 

The  court  erred  in  sustaining  de- 
fendant's demurrer  to  that  portion  of 
plaintiff's  complaint  which  set  up  a 
contract  based  upon  the  franchise  of 
September  5,  1904. 

Freund,  Pol.  Power,  §  561,  p.  588; 
Davenport  v.  Richmond,  81  Va.  636, 
59  Am.  Rep.  694;  Cambridge  v.  Trel- 
egan,  181  Mass.  565,  64  N.  E.  204; 
State,  Trenton  Horse  R.  Co.,  Prosecu- 
tor, V.  Trenton,  53  N.  J.  L.  132,  11 
L.R.A.  410,  20  Atl.  1076;  Union  Oil  Co. 


Cook,  48  Or.  550,  9  L.R.A.(N.S.)  73S, 
87  Pac.  772 ;  Portland  v.  Meyer,  32  Or. 
368,  67  Am.  St.  Rep.  538,  52  Pac.  21; 
Puget  Sound  Traction,  Light,  &  P.  Co. 
V.  Reynolds,  244  U.  S.  574,  61  L.  ed. 
1325,  P.U.R.1917P,  57,  37  Sup.  Ct.  Rep. 
705;  Wood  v.  Hinton,  47  W.  Va.  645, 
35  S.  E.  824;  State  v.  Luce,  9  Houst. 
(Del.)  396,  32  Atl.  1076;  Mann  v.  Wil- 
ley,  51  App.  Div.  169,  64  N.  Y.  Supp. 
689;  Morton  v.  New  York,  140  N.  Y. 
207,  22  L.R.A.  241,  35  N.  E.  490;  Miller 
V.  Burch,  32  Tex.  208,  5  Am.  Rep.  242; 
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East  Hartford  v.  dartford  Bridge  Co. 
10  How.  511,  13  L.  ed.  518;  Brick 
Presby.  Church  v.  New  York,  5  Cow. 
538;  New  York  v.  Second  Ave.  R.  Co. 
32  N.  Y.  261 ;  Winter  v.  Montgomery, 
83  Ala.  589,  8  So.  235;  Augusta  v. 
Burum,  93  Ga.  68,  26  L.R.A.  340,  19 
S.  E.  820;  Lake  Roland  Elev.  Co.  v. 
Baltimore,  77  Md.  352,  20  L.R.A.  126, 
26  Atl.  510;  Missouri  ex  rel.  Laclede 
Gaslight  Co.  v.  Murphy,  170  U.  S.  78, 
42  L.  ed.  955,  18  Sup.  Ct.  Rep.  505,  130 
Mo.  10,  31  L.R.A.  798,  31  S.  W.  594; 
Wabash  R.  Co.  v.  Defiance,  167  U.  S. 
88,  42  L.  ed.  87,  17  Sup.  Ct.  Rep.  748 ; 
Coates  V.  New  York,  7  Cow.  585 ;  Tex- 
arkana  Gas  &  E.  Co.  v.  Texarkana,  58 
Tex.  Civ.  App.  109,  128  S.  W.  213. 

The  business  of  plaintiff — ^the  stor- 
ing and  handling  of  gasolene,  ker- 
osene, oils,  etc., — ^is  not  a  nuisance 
per  se. 

Joyce,  Nuisances,  §  388,  p.  563; 
Harper  v.  Standard  Oil  Co.  78  Mo. 
App.  338;  Gavigan  v.  Atlantic  Ref.  Co. 
186  Pa.  604,  40  Atl.  834;  3  McQuillin, 
Mun.  Corp.  §  952;  2  Dill.  Mun.  Corp. 
5th  ed.  chap.  16;  2  Wood,  Nuisances, 
3d  ed.  p.  1131;  Tiedeman,  Pol.  Power, 
p.  207;  Freund,  Pol.  Power,  §  176; 
O'Hara  v.  Nelson,  71  N.  J.  Eq.  161,  63 
Atl.  836 ;  Windfall  Mfg.  Co.  v.  Patter- 
son, 148  Ind.  414,  37  L.R.A.  381,  62 
Am.  St.  Rep.  532,  47  N.  E.  2,  18  Mor. 
Min.  Rep.  674;  Hundley  v.  Harrison, 
123  Ala.  292,  26  So.  294;  Cosulich  v. 
Standard  Oil  Co.  122  N.  Y.  118,  19 
Am.  St.  Rep.  475,  25  N.  E.  259 ;  Walker 
V.  Chicago,  R.  I.  &  P.  R.  Co.  71  Iowa, 
658,  33  N.  W.  224;  Kinney  v.  Koop- 
mann,  116  Ala.  310,  37  L.R.A.  497,  67 
Am.  St.  Rep.  119,  22  So.  593;  Louis- 
ville &  N.  Terminal  Co.  v.  Jacobs,  109 
Tenn.  727,  61  L.R.A.  188,  72  S.  W. 
954;  Louisville  &  N.  Terminal  Co.  v. 
Ldlyett,  114  Tenn.  368,  1  L.R.A.(N.S.) 
53,  85  S.  W.  881 ;  Richmond  v.  Dudley, 
129  Ind.  112,  13  L.R.A.  587,  28  Am. 
St.  Rep.  180,  28  N.  E.  312;  Whittemore 
V.  Baxter  Laundry  Co.  181  Mich.  564, 
52  L.R.A.(N.S.)  930,  148  N.  W.  437, 
Ann.  Cas.  1916C,  818;  Henderson  v.' 
Sullivan,  16  L.R.A.(N.S.)  691,  86  C. 
C.  A.  236,  159  Fed.  46,  14  Ann.  Cas. 
590;  Hardin  v.  Olympic  Portland 
Cement  Ck>.  89  Wash.  320,  154  Pac. 
450;  Powell  v.  Bentley  &  G.  Furniture 
Co.  34  W.  Va.  804,  12  L.R.A.  53,  12  S. 
£.  1085. 

The  business  of  plaintiff  not  being  a 
nuisance  per  se,  the  city  council  of 
the  city  of  Santa  Fe  did  not  have  the 
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right  arbitrarily  and  summarily  to  de- 
clare it  so. 

Lonoke  v.  Chicago,  R.  I.  &  P.  R.  Co. 
92  Ark.  546,  135  Am.  St.  Rep.  200,  123 
S.  W.  395;  Swaim  v.  Morris,  93  Ark. 
362,  125  S.  W.  432,  20  Ann.  Cas.  930; 
Chicago  V.  Weber,  246  111.  304,  34 
L.R.A.(N.S.)  306,  92  N.  E.  859,  20 
Ann.  Cas.  359;  San  Antonio  v.  Salva- 
tion Army,  —  Tex.  Civ.  App.  — ,  127 
S.  W.  860 ;  Ex  parte  Whitwell,  98  Cal. 
73,  19  L.R.A.  727.  35  Am.  St.  Rep.  152, 
32  Pac.  870;  State  v.  Chicago,  M.  & 
St.  P.  R.  Co.  114  Minn.  122,  33  L.R.A. 
(N.S.)  494,  130  N.  W.  545,  Ann.  Cas. 
1912B,  1030;  Barger  v.  Smith,  156  N. 
C.  323,  72  S.  E.  376,  160  N.  C.  205,  75 
S.  E.  1098;  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984;  Cuba  v.  Mis- 
sissippi Cotton  Oil  Co.  150  Ala.  259, 
10  L.R.A.(N.S.)  310,  43  So.  706;  Den- 
ver V.  Mullen,  7  Colo.  345,  3  Pac.  693 ; 
Ison  V.  Manley,  76  Ga.  804;  Western 

6  A.  R.  Co.  V.  Atlanta,  113  Ga.  537, 
54  L.R.A,  294,  38  S.  E.  996;  Darst  v. 
People,  62  111.  306;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Joliet,  79  111.  25;  Everett  v. 
Council  Bluffs,  46  Iowa,  66;  Cole  v. 
Kegler,  64  Iowa,  59;  Joyce  v.  Woods, 
78  Ky.  886;  New  Windsor  v.  Stocks- 
dale,  95  Md.  196,  52  Atl.  596;  Frost- 
burg  V.  Wineland,  98  Md.  239,  64 
L.R.A.  627,  103  Am.  St.  Rep.  399,  56 
Atl.  811,  1  Ann.  Cas.  783;  Everett  v. 
Marquette,  53  Mich.  450, 19  N.  W.  140; 
St.  Paul  V.  Gilfillan,  36  Minn.  298,  31 
N.  W.  49;  Fieri  v.  Shieldsboro,  42 
Miss.  493;  Green  v.  Lake,  60  Miss. 
451;*  Underwood  v.  Green,  42  N.  Y. 
140;  McCrowell  v.  Bristol,  5  Lea,  685; 
Miller  v.  Burch,  32  Tex.  209,  5  Am. 
Rep.  242;  Pye  v.  Peterson,  45  Tex.  312, 
23  Am.  Rep.  608;  Joyce,  Nuisances,  § 
332;  McQuillin,  Mun.  Corp.  §  901; 
Hennessy  v.  St.  Paul,  37  Fed.  565; 
Harmison  v.  Lewistown,  153  111.  313, 
46  Am.  St.  Rep.  893,  38  N.  E.  628; 
Walker  v.  Jameson,  140  Ind.  591,  28 
L.R.A.  679,  49  Am.  St.  Rep.  222,  37 
N.  E.  402,  39  N.  E.  869;  Patterson  v. 
Vail,  43  Iowa,  142;  Re  Frazee,  63 
Mich.  396,  6  Am.  St.  Rep.  310,  30  N. 
W.  72;  Ex  parte  O'Leary,  65  Miss.  80, 

7  Am.  St.  Rep.  640,  3  So.  144;  St.  Louis 
V.  Heitzeberg  Packing  &  Provision  Co. 
141  Mo.  375,  39  L.R.A.  551,  64  Am.  St. 
Rep.  516,  42  S.  W.  954;  Hutton  v.  Cam- 
den, 39  N.  J.  L.  122,  23  Am.  Rep.  203 ; 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  State  v.  Taft,  118  N.  C.  1190,  32 
L.R.A.  122,  54  Am.  St.  Rep.  768,  23  S. 
E.  970;  Cleveland  v.  Malm,  7  Ohio  S. 
&  C.  P.  Dec.  124;  Wygant  v.  McLauch- 
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Ian,  89  Or.  429,  54  L.R.A.  686,  87  Am. 
St.  Rep.  673,  64  Pac.  867;  Bryan  v. 
Chester,  212  Pa.  259,  108  Am.  St.  Rep. 
870,  61  Atl.  894;  Grossman  v.  Oak- 
land, 80  Or.  478,  36  L.R.A.  593,  60  Am. 
St.  Rep.  832,  41  Pac.  5 ;  2  Wood,  Nuis- 
ances, 1000. 

The  ordinance  in  question  was  un- 
conscionable, oppressive,  arbitrary, 
unreasonable,  and  unjust,  and  such  an 
unwarranted  and  unfair  assumption 
of  authority  as  to  constitute  an  abuse 
of  the  same,  amounting  to  confiscation, 
and  was  void  as  being  in  violation  of 
the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

2  Dill.  Mun.  Corp.  5th  ed.  §  589; 
Hannibal  v.  Missouri  &  K.  Teleph.  Co. 
31  Mo.  App.  23;  State,  Pennsylvania 
R.  Co.,  Prosecutor,  v.  Jersey  City,  47 
N.  J.  L.  286;  Cooley,  Const.  Lim.  7th 
ed.  p.  280;  Yee  Gee  v.  San  Francisco, 
235  Fed.  757;  St.  Louis  v.  Edward 
Heitzeberg  Packing  &  Provision  Co. 
141  Mo.  375,  39  L.R.A.  551,  64  Am. 
St.  Rep.  516,  42  S.  W.  954;  L'Hote  v. 
New  Orleans,  177  U.  S.  587,  44  L.  ed. 
899,  20  Sup.  Ct.  Rep.  788 ;  Baltimore  v. 
Radecke,  49  Md.  217,  33  Am.  Rep.  239; 
Pacific  States  Supply  Co.  v.  San  Fran- 
cisco, 171  Fed.  727. 

As  a  question  of  purely  statutory 
construction,  the  ordinance  is  fatally 
defective  and  bad. 

United  States  v.  Lucero,  1  N.  M. 
422;  Ex  parte  De  Vore,  18  N.  M.  246, 
136  Pac.  47 ;  State  v.  Armijo,  19  N.  M. 
345,  142  Pac.  1126;  Territory  v.  Dav- 
enport, 17  N.  M.  214,  41  L.R.A.(N.S.) 
407,  124  Pac.  795;  Esquibel  v.  Chaves, 
12  N.  M.  482,  78  Pac.  505;  United 
States  V.  Santistevan,  1  N.  M.  583; 
Kennahan  v.  New  York,  162  App.  Div. 
364,  147  N.  Y.  Supp.  835;  Railroad 
Commission  v.  Grand  Trunk  Western 
R.  Co.  179  Ind.  255,  100  N.  E.  852. 

Mr.  A.  B.  Renehan,  amicus  curiae: 

An  arbitrary  or  unreasonable  mu- 
nicipal by-law  or  ordinance  will  not 
stand  before  the  courts. 

St.  Louis  V.  St.  Louis  Theater  Co. 
202  Mo.  690,  100  S.  W.  627 ;  Hannibal 
V.  Missouri  &  K.  Teleph.  Co.  31  Mo. 
App.  23;  Miller  "V.  Birmingham,  151 
Ala.  469,  125  Am.  St.  Rep.  31,  44  So. 
388;  Van  Hook  v.  Selma,  70  Ala.  361, 
45  Am.  Rep.  85;  Com.  v.  Patch,  97 
Mass.  221;  Morse  v.  West  Port,  110 
Mo.  502,  19  S.  W.  831 ;  State,  Trenton 
Horse  R.  Co.,  Prosecutor,  v.  Trenton, 
53  N.  J.  L.  132,  11  L.R,A.  410,  20  Atl. 
1076;  State,  Consolidated  Traction 
Co.,  Prosecutor,  v.  Elizabeth,  58  N.  J. 


L.  619,  32  L.R.A.'  170,  84  Atl.  146; 
State,  Cape  May,  D.  B.  &  S.  R.  Co., 
Prosecutor,  v.  Cape  May,  59  N.  J.  L. 
404,  36  L.R.A.  657,  36  Atl.  678;  New 
York  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
133  N.  Y.  104,  28  Am.  St.  Rep.  609,  30 
N.  E.  563;  Wygant  v.  McLauchlan,  39 
Or.  429,  54  L.RA.  636,  87  Am.  St.  Rep. 
673,  64  Pac.  867 ;  Com.  use  of  Madison- 
ville  V.  Price,  123  Ky.  163,  94  S.  W.  32, 
13  Ann.  Cas.  489 ;  Wells  v.  Mt  Olivet, 
126  Ky.  131,  11  L.R.A.(N.S.)  1080, 
102  S.  W.  1182;  Lamar  v.  Weidman,  57 
Mo.  App.  507;  State,  Pennsylvania  R. 
Co.,  Prosecutor,  v.  Jersey  City,  47  N.  J. 
L.  286;  State,  Nicoulin,  Prosecutor,  v. 
Lowery,  49  N.  J.  L.  391,  8  AtL  613; 
Ex  parte  Haskell,  ;L12  Gal.  412,  32 
L.R.A.  527,  44  Pac.  725;  Re  Berry,  147 
Cal.  523,  109  Am.  St.  Rep.  160,  82  Pac. 
44;  Myers  v.  Chicago,  196  IlL  591,  63 
N.  E.  1037 ;  Austin  v.  Austin  City  Cem- 
etery Asso.  87  Tex.  330,  47  AnL  St. 
Rep.  114,  28  S.  W.  528;  Atlantic  &  P. 
Teleg.  Co.  v.  Philadelphia,  190  U.  S. 
160,  47  L.  ed.  995,  23  Sup.  Ct.  Rep.  817 ; 
Los  Angeles  County  v.  Hollywood 
Cemetery  Asso.  124  Cal.  344,  71  Am. 
St.  Rep.  75,  57  Pac.  153;  Lake  View  v. 
Tate,  130  111.  247,  6  L.R.A.  268,  22  N. 
E.  791 ;  Hawes  v.  Chicago,  158  111.  658, 
30  L.R.A.  225,  42  N.  E.  373;  Wice  v. 
Chicago  &  N.  W.  R.  Co.  193  111.  351,  56 
L.R.A.  268,  61  N.  E.  1084;  Re  Vandine, 

6  Pick.  187,  17  Am.  Dec.  351;  Austin 
V.  Murray,  16  Pick.  126;  People  v. 
Blom,  120  Mich.  45,  78  N.  W.  1015; 
Grand  Rapids  v.  Brandy,  105  Mich. 
670,  32  L.R.A.  116,  55  Am.  St.  Rep. 
472,  64  N.  W.  29;  Hudson  v.  Thome, 

7  Paige,  261;  Sandys  v.  Williams,  46 
Or.  327,  80  Pac.  642 ;  Kneedler  v.  Nor- 
ristown,  100  Pa.  368,  45  Am.  Rep.  383 ; 
Austin  V.  Austin  City  Cemetery  Asso. 
87  Tex.  330,  47  Am.  St.  Rep.  114,  28 
S.  W.  528 ;  Ex  parte  Patterson,  42  Tex. 
Crim.  Rep.  256,  51  L.R.A.  654.  58  S. 
W.  1011;  Dobbins  v.  Los  Angeles,  195 
U.  S.  235,  49  L.  ed.  175,  25  Sup.  Ct. 
Rep.  18;  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499;  Holden  v.  Hardy,  169  U.  S.  366, 
42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431. 

Messrs.  J.  J.  Kenney,  E.  P.  Davies, 
and  N.  D.  Meyer  for  appellee. 

Parker,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  by  the  Con- 
tinental Oil  Company  from  a  judg- 
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ment  rendered  in  the  district  court 
of  Santa  Fe  county,  dismissing  a 
complaint  filed  by  it  against  the  city 
of  Santa  Fe« 

The  suit  was  instituted  by  the  ap- 
pellant for  the  purpose  of  enjoining 
and  restraining  the  enforcement,  or 
attempted  enforcement,  of  a  certain 
ordinance  of  said  city  under  which 
the  latter  claimed  the  right  to  com- 
pel the  appellant  and  others  to  dis- 
continue  the  storage  of  petroleum 
and  its  products  in  said  city. 

The  appellant  is  now,  and  for 
many  years  last  past  has  been,  en- 
gaged in  the  business  of  storing,  dis- 
tributing, and  selling  petroleum  and 
its  products  in  said  city,  and  in  pros- 
ecuting its  business  in  those  respects 
it  has  maintained  and  used  ware- 
houses, tanks,  and  other  instrumen- 
talities within  said  city.  In  pursu- 
ance of  a  contract  made  in  1904 
between  the  appellant  and  the  city, 
the  former,  upon  premises  owned  by 
it  adjacent  to  a  line  of  railway  in  said 
city,  erected  a  warehouse  construct- 
ed of  brick,  with  stone  foundation 
and  metal  roof  and  doors,  at  a  cost 
to  it  of  about  $2,600.  There  is  also 
situate  upon  said  property  three 
metal  tanks,  of  the  total  capacity  of 
18,000  gallons,  which  are  used  in  the 
prosecution  of  its  said  business. 

On  January  3,  1917,  the  appel- 
lee ordained  the  following  ordinance 
(tiie  marginal  numericals  being  in- 
serted by  us  for  convenience) : 

An  Ordinance  Regulating  the  Han- 
dling, Storage,  etc.,  of  Petroleum, 
Gasolene,  etc.,  in  the  City  of  Santa 
Fe. 

Be  it  ordained  by  the  city  council 
of  the  city  of  Santa  Fe : 

That  whereas,  the  use  and  mainte- 
nance of  storage  warehouses  and  de- 
pots for  the  storage,  selling,  han- 
dling, and  distributing  of  petroleum 
or  kerosene  (commonly  called 
(1)  coal  oil),  gasolene,  and  any  and 
all  kinds  of  oil  used  for  fuel, 
power,  or  illuminating  purposes,  in- 
side of  the  city  limits  of  the  city  of 
Santa  Fe,  is  highly  dangerous  to  the 
lives  and  property  of  the  citizens  of 
tiie  city  of  Santa  Fe,  and  consti- 
tutes a  nuisance: 

3  A.L.R.— 26. 
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Therefore  it  is  hereby  ordained: 
That  any  person,  firm,  company,  or 
corporation  who  shall  so  keep, 
(2)  use,  conduct,  or  maintain  a 
warehouse  or  warehouses,  stor- 
age depot,  or  place  inside  of  the 
city  limits  of  the  city  of  Santa 
Fe,  wherein  petroleum  or  kero- 
sene (commonly  called  coal  oil), 
gasolene,  or  any  other  kind  of  oil, 
used  for  or  suitable  for  fuel, 
power,  or  illuminating  purposes,  in 
quantities  of  more  than  one  barrel, 
shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined 
not  less  than  $25  nor  more  than  $50, 
or  imprisonment  for  not  less  than 
ten  nor  more  than  thirty  days,  and 
for  the  purpose  of  this  ordinance 
(each  day)  that  said  warehouses, 
storage  depots,  or  places  where 
(8)  such  oils,  in  quantities  of  more 
than  one  barrel,  are  kept,  shall 
constitute  a  separate  offense. 

The  Continental  Oil  Company, 
and  any  other  persons,  firms,  com- 
panies, and  corporations,  so 
(4)  running,  operating,  maintain- 
ing, or  conducting  such  ware- 
houses, storage  depots,  or  places 
where  such  petroleum  or  kero- 
sene, gasolene,  and  other  kinds  of 
oil  used  for  fuel,  power,  or  illumi- 
nating purposes,  within  the  city 
limits  of  said  city  of  Santa  Fe,  in 
quantities  exceeding  one  barrel,  are 
hereby  ordered  and  required  to  re- 
move its  or  their  said  warehouses, 
storage  depots,  or  places  beyond  the 
city  limits  of  the  city  of  Santa  Fe 
within  ten  days  from  the  service 
upon  it  or  them  of  a  copy  of  this 
ordinance. 

Counsel  for  appellant,  appellee, 
and  the  amicus  curise  have  filed  able 
and  exhaustive  briefs  in  this  cause. 
Many  of  the  propositions  presented 
involve  matters  of  great  importance 
and  without  precedent  in  this  juris- 
diction. For  instance,  the  following, 
among  other  propositions,  are  pre- 
sented :  That  the  contract  of  1904 
was  a  measure  for  the  regulation  of 
the  business  of  the  appellant,  and 
did  not  constitute  bartering  away 
the  police  power  of  the  city ;  that  the 
city  was  without  power  to  summari- 
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ly  declare  the  business  of  the  appel- 
lant a  nuisance,  and  its  declaration 
to  that  extent  does  not  constitute  an 
adjudication  of  the  fact;  that  courts 
may  review  the  reasonableness  of 
ordinances  of  a  municipality  passed 
under  the  police  power,  and  declare 
them  void  because  of  the  nature  of 
their  provisions;  and  that  the  ordi- 
nance is  not  general  in  its  nature 
and  impartial  in  its  operation.  Not 
only  are  these  specific  propositions 
raised,  but  the  case  involves  a  dis- 
cussion of  many  of  the  ramifications 
of  each  of  these  questions.  We  are 
also  asked  to  comprehensively  de- 
fine, in  particular  respect  to  the  par- 
ties affected,  the  limits  beyond  which 
a  municipality  may  not  go  in  the 
pretended  exercise  of  the  so-called 
police  power.  Each  and  every  one 
of  these  propositions  ought  to  be  de- 
termined in  this  jurisdiction  for  the 
future  guidance  of  the  officers  of  the 
municipalities  of  this  state;  but  a 
discussion  of  them  would  necessarily 
be  premised  upon  the  assumption 
that  some  definite  and  ascertained 
meaning  may  be  and  is  attached 
to  the  ordinance  involved  herein, 
whereas,  as  we  shall  hereafter  dem- 
onstrate, the  ordinance  is  indefinite 
and  unintelligible.  So  uncertain  are 
its  terms  that  no  fixed  meaning  can 
be  ascribed  thereto.  Consequently 
we  cannot  determine  many  of  the 
propositions  submitted,  but  are  con- 
strained to  determine  the  appeal  up- 
on purely  formal  matters,  viz.,  mat- 
ters pertinent  to  the  construction  of 
the  ordinance. 

The  title  of  the  ordinance  pur- 
ports to  advise  that  the  ordinance 
was  to  regulate  the  handling,  stor- 
age, etc.,  of  petroleum,  gasolene,  etc. 
The  main  subject  of  the  title  is  pe- 
troleum, etc.,  not  warehouses. 

(1)  The  matter  opposite  mar- 
ginal numeral  1,  the  same  being  ^  1 
of  the  ordinance,  is  introductory  to, 
and  explanatory  of,  the  reasons  for 
passing  the  ordinance,  and  consti- 

statvte-  tutes  the  preamble, 

pnrpone  of  a    wholly    uuneces- 

dinance.     Townsend  v.   State,  147 
Ind.  624,  37  L.R.A.  294,  300,  62  Am. 


St.  Rep.  477,  47  N.  E.  19 ;  Fenner  v. 
Luzerne  County,  167  Pa.  632,  31  Atl. 
862 ;  Coverdale  v.  Edwards,  155  Ind. 
374,  58  N.  E.  495;  Den  ex  dem. 
Lloyd  v.  Urison,  2  N.  J.  L.  212 ;  Den 
ex  dem.  James  v.  Du  Bois,  16  N.  J. 
L.  285;  Silva  v.  Newport,  119  Ky. 
587,  84  S.  W.  741 ;  Hanly  v.  Sims, 
175  Ind.  345,  93  N.  E.  228,  94  N.  E. 
401.  In  the  latter  case  it  was  said 
that  a  preamble  is  a  prefatory  state-> 
ment  or  explanation  or  a  finding  of 
facts  by  the  power  making  it,  pur- 
porting to  state  the  purpose,  reason, 
or  occasion  for  making  the  law  to 
which  it  is  prefixed. 

It  is  utilized  as  an  aid  to  the  in- 
terpretation of  the  act  to  which  it 
is  prefixed^  for  the  purpose  of  clari- 
fying, or  to  assist  in  clarifying, 
ambiguities.  Its  office  is  to  ex- 
pound powers  conferred,  not  sub- 
stantially to  create  them.  2  Lewis's 
Sutherland,  Stat.  Const.  2d  e4-  § 
341.  The  subject  is  fully  discussed 
in  the  last-mentioned  work.  The  or- 
dinance in  question  not  being  am- 
biguous, but  so  uncertain  as  to  fail 
to  prescribe  a  rule  of  conduct,  the 
preamble  performs  no  important 
function  herein. 

The  matter  opposite  marginal 
numeral  2,  being  the  second  para- 
graph of  the  ordinance,  is  incom- 
plete and  inconclusive  in  expression, 
and  fails  to  prescribe  a  rule  of  con- 
duct. The  expression  of  the  thought, 
purpose,  and  object  of  the  ordinance 
is  on^itted  therein.  The  first  part  of 
the  paragraph,  omitting  superfluous 
words,  is  to  be  read  substantially  as 
follows :  Any  person  who  shall  keep 
a  place  in  said  city  where  petroleum, 
in  quantities  of  more  than  one  bar- 
rel ( ?) ,  shall  be  fined  or  imprisoned. 

In  the  words  of  counsel  for  ap- 
pellant: "What?  What  about  the 
petroleum,  etc.,  in  quantities  of  more 
than  one  barrel?  Are  manufac- 
tured? Are  refined?  Are  dis- 
tilled r' 

Certainly  the  paragraph  remains 
in  an  unfinished  state,  and,  lacking 
a  predicate,  no  rule  of  conduct  is 
thereby  prescribed,  and  consequent- 
ly the  sense  of  the  paragraph  is  left 
wholly  to  speculation.  The  entire  or- 
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dinance  is  so  inconsistently  phrased 

^o«tr«ction-  that  we  can  only 
■uppiy^iAK  conjecture     as     to 

^*''**-  what  the  power  or- 

daining it  intended  to  accomplish 
thereby. 

The  matter  opposite  marginal 
numeral  3,  being  the  latter  part  of 
^  2  of  the  ordinance,  is  radically  im- 
perfect. It  is  not  an  imperfection 
which  may  be  cured  by  judicially  in- 
serting, by  construction,  words 
plainly  omitted  by  reference  to  the 
context,  but  represents  an  unintel- 
ligible sentence.  Beference  to  it 
(quoted  above)  will  disclose  that  it 
is  to  be  read  thus,  when  superfluous 
matter  is  eliminated  therefrom: 
Each  day  that  said  places,  shall  con- 
stitute a  separate  offense. 

Obviously  the  sentence  is  incom- 
plete, and  what  was  intended  by  the 
power  ordaining  it  is,  again,  a  mat- 
ter of  pure  speculation.  These  are 
not  nice  and  refined  observations 
upon  diction  or  phraseology,  but  sub- 
stantial errors  in  the  preparation 
and  ordaining  of  the  ordinance. 

The  matter  opposite  marginal 
numeral  4  is  akin  to  that  opposite 
marginal  numeral  2,  in  that  it  was 
evidently  patterned  upon  it,  and 
fails  to  contain  a  predicate  to  the 
subject  of  the  topic  sentence. 

(2)  In  the  exercise  of  their  func- 
tion of  interpreting  and  construing 
acts  of  the  legislative  branch  of  the 
government,  courts,  in  the  exercise 
of  common  sense  and  judgment,  will 
not  permit  an  act  to  be  declared  in- 
valid for  uncertainty  or  vagueness 
where  reason  demands  that  words 
be  inserted  therein.  This  rule  is 
founded  upon  the  premise,  however, 
that  the  intent  of  the  lawmaking 
power  is  so  expressed  in  the  act  in- 
volved that  from  its  context  the 
meaning  thereof  is  ascertainable. 
The  rule  is  well  stated  in  36  Cyc. 
1127,  as  follows:  "Where  it  ap- 
pears  from  the  context  that  certain 
words  have  been  inadvertently 
omitted  from  a  statute,  the  court 
may  supply  such  words  as  are  neces- 
sary to  complete  the  sense  and  to 
express  the  legislative  intent.    But 
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in  the  application  of  this  rule  the 
court  should  exercise  great  care  to 
keep  within  its  province  of  construc- 
tion, and  not  to  trespass  upon  that 
of  legislation.'' 

The  rule  is  also  referred  to  at 
page  1113  in  the  same  volume  and 
work,  where  it  is  said:  "Where  a 
statute  is  incomplete  or  defective, 
whether  as  a  result  of  inadvertence 
or  because  the  case  in  question  was 
not  foreseen  or  contemplated,  it  is 
beyond  the  province  of  the  courts  to 
supply  the  omissions,  even  though 
as  a  result  the  statute  is  a  nullity." 

In  2  Lewis's  Sutherland,  Stat. 
Constr.  2d.  ed.  it  is  said: 

"Legislative  enactments  are  not, 
any  more  than  any  other  writings, 
to  be  defeated  on  account  of  mis- 
takes, errors,  or  omissions,  provided 
the  intention  of  the  legislature  can 
be  collected  from  the  whole  statute, 
and  the  title  and  preamble  may  be 
referred  to  for  tiiis  purpose."  § 
410. 

"To  enable  the  court  to  insert  in 
a  statute  omitted  words  or  read  it 
in  different  words  from  those  found 
in  it,  the  intent  thus  to  have  it  read 
must  be  plainly  deducible  from  other 
parts  of  the  statute.  When  the  de- 
scriptive words  constitute  the  very 
essence  of  the  act,  unless  the  de- 
scription is  so  clear  and  accurate  as 
to  refer  to  the  particular  subject  in- 
tended, and  be  incapable  of  being 
applied  to  any  other,  the  mistake  is 
fatal."    §  411. 

In  the  discussion  of  this  proposi- 
tion the  doctrine  is  also  mentioned 
that  to  constitute  an  enforceable  act 
the  statute  or  ordinance  must  pre- 
scribe a  rule  of  action,  and  unless  it 
does  do  so  it  is  void  for  uncertainty. 
A  case  where  the  court  says  all  that 
may  be  necessary  to  say  concerning 
the  matter  is  that  of  State  ex  rel. 
Crow  V.  West  Side  Street  R.  Co.  146 
Mo.  155,  47  S.  W.  959,  where  it  is 
said :  "Recurring  to  the  point  first 
suggested,  this  question  is  present- 
ed :  Does  the  act  sufficiently  express 
the  legislative  will  to  enable  the 
courts  and  officers  charged  with  its 
execution  to  ascertain  and  enforce 
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it?  A  statute  cannot  be  held  void 
for  uncertainty  if  any  reasonable 
and  practical  construction  can  be 
given  to  its  language.  Mere  diffi- 
culty in  ascertaining  its  meaning, 
or  the  fact  that  it  is  susceptible  of 
different  interpretations,  will  not 
render  it  nugatory.  Doubts  as  to 
its  proper  construction  will  not  jus- 
tify us  in  disregarding  it.  It  is  the 
bounden  duty  of  the  courts  to  en- 
deavor, by  every  rule  of  construc- 
tion, to  ascertain  the  meaning  of, 
and  to  give  full  force  and  effect  to, 
every  enactment  of  the  general  as- 
sembly not  obnoxious  to  constitu- 
tional prohibitions.  It  is  equally 
true  that  a  mere  collection  of  words 
cannot  constitute  a  law;  otherwise, 
the  dictionary  can  be  transformed 
into  a  statute  by  the  proper  legisla- 
tive formula.  An  act  of  the  legisla- 
ture, to  be  enforceable  as  a  law, 
must  prescribe  a  rule  of  action,  and 
such  rule  must  be  intelligibly  ex- 
pressed. *It  is  plainly  the  duty  of  the 
court  to  construe  a  statute  ambigu- 
ous in  its  meaning  so  as  to  give  ef- 
fect to  the  legislative  intent,  if  this 
be  practicable.  .  .  .  But  a  statute 
must  be  capable  of  construction  and 
interpretation ;  otherwise  it  will  be 
inoperative  and  void.  The  court 
must  use  every  authorized  means  to 
ascertain  and  give  it  an  intelligible 
meaning ;  but  if,  after  such  effort,  it 
is  found  to  be  impossible  to  solve  the 
doubt  and  dissolve  the  obscurity,  if 
no  judicial  certainty  can  be  settled 
upon  as  to  the  meaning,  the  court  is 
not  at  liberty  to  supply  or  make  one. 
The  court  may  not  allow  "conjec- 
tural interpretation  to  usurp  the 
place  of  judicial  exposition."  There 
must  be  a  competent  and  efficient  ex- 
pression of  the  legislative  will'  [cit- 


ing cases] .  •  •  .  It  is  needless  to 
cite  authorities  to  show  that  which 
is  self-evident.  It  is  manifest  that 
an  act  of  the  legislative  department 
cannot  be  enforced  when  its  mean- 
ing cannot  be  determined  by  any 
known  rules  of  construction.  The 
courts  cannot  venture  upon  the  dan- 
gerous path  of  judicial  legislation  to 
supply  omissions  or  remedy  defects 
in  matters  committed  to  a  co-ordi- 
nate branch  of  the  government.  It 
is  far  better  to  wait  for  necessary 
corrections  by  those  authorized  to 
make  them,  or,  in  fact,  for  them  to 
remain  unmade,  however  desirable 
they  may  be,  than  for  judicial  tri- 
bunals to  transcend  the  just  limit&of 
their  constitutional  powers." 

(3)  Municipal     ordinances     are 
construed    by    the  Mnmtetpai 
same  rules  as  stat-  S5KS"*"" 
utes  of  the  legisla-  -constmctto*. 
ture.    28  Cyc.  388. 

The  application  of  the  foregoing^ 
rules  manifestly  makes  it  necessary 
to  hold  that  the  ordinance  in  ques- 
tion  is  so  vague  and  uncertain  that 
it  fails  to  prescribe  a  rule  of  action. 
We  may  only  surmise  what  the 
power  ordaining  the  ordinance  in- 
tended. The  ordinance,  as  it  stands^ 
is  wholly  inoperative,  and,  if  it  is  to 
be  corrected,  the  power  that  or- 
dained it  must  make  the  correction. 
We  are  not  justified  in  completing 
the  ordinance  under  the  guise  of  ju- 
dicial construction.  For  the  reasons 
stated,  the  judgment  of  the  trial 
court  will  be  reversed,  with  instruc- 
tions to  enter  judgment  granting  the 
relief  prayed  for  in  the  complaint; 
and  it  is  so  ordered. 

Hanna,  Ch.  J.,  and  Roberts,  J.,. 

concur. 


ANNOTATION. 
Supplying  omitted  words  in  statute  or  ordinance. 


I.  General  rule,  404. 
II.  Application  of  rule,  405. 
III.  Exceptions  to  rule,  410. 

J.  General  rule. 

Where   words    have    been    omitted 
from  a  statute  or  an  ordinance  by  in- 


advertence or  through  a  clerical  error, 
and  the  intent  of  the  legislature  is 
ascertainable  from  the  context,  the 
court  will  insert  the  words  necessary 
to  carry  out  that  intent.  Courts  will 
not  permit  an  act  to  be  declared  in* 
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valid  for  uncertainty,  where  reason 
demands  the  insertion  of  words  there- 
in. 

Colorado. — Morris  v.  People  (1893) 
4  Colo.  App.  186,  85  Pac.  188. 

Georgia.  —  Brinsfield  v.  Carter 
(1847)  2  Ga.  143;  Abernathy  v.  Mitch- 
ell  (1901)   113  Ga.  127,  38  S.  E.  303. 

Ulinois. — Loverin  v.  McLaughlin 
(1896)  161  111.  417, 44  N.  E.  99;  George 
M.  Clark  &  Co.  v.  Kent  (1899)  80  111. 
App.  128,  affirmed  in  (1899)  181  111. 
237,  54  N.  E.  967. 

Indiana.— Gustavel  v.  State  (1899) 
153  Ind.  617,  54  N.  E.  123. 

Iowa. — State  v.  Claiborne  (report- 
ed herewith)  ante,  392. 

Kansas. — Landrum  v.  Flannigan 
(1899)  60  Kan.  436,  56  Pac.  753;  State 
V.  Taylor  (1913)  90  Kan.  438,  133  Pac. 
861. 

Kentucky. — Com.  v.  Barney  (1903) 
115  Ky.  475,  74  S.  W.  181;  Com.  v. 
Herald  Pub.  Co.  (1908)  128  Ky.  424, 
108  S.  W.  892,  16  Ann.  Cas.  761 ;  Com. 
V.  Stahr  (1915)  162  Ky.  388,  172  S.  W. 
677. 

Maryland. — Waters  v.  Laurel  (1901) 
93  Md.  221,  48  Atl.  499. 

Minnesota. — ^Loper  v.  State  (1900) 
82  Minn.  71,  84  N.  W.  650. 

Mississippi.  —  Earhart  v.  State 
(1889)  67  Miss.  325,  7  So.  347. 

Nevada. — State  ex  rel.  Bartlett  v. 
Brodigan  (1914)  37  Nev.  245,  141  Pac. 
988. 

New  York. — Jones  v.  Mail  &  Exp. 
Pub.  Co.  (1894)  80  Hun,  368,  30  N.  Y. 
Supp.  335. 

Pennsylvania.  —  Worth  v.  Peck 
(1847)  7  Pa.  268;  Philadelphia  v. 
Ridge  Ave.  Pass.  R.  Co.  (1883)  102  Pa. 
190. 

Tennessee. — State  ex  rel.  Dolan  v. 
Clarksville  &  R.  Turnp.  Co.  (1854)  2 
Sneed,  88;  Wright  v.  Cunningham 
(1905)  115  Tenn.  445,  91  S.  W.  293; 
Ashby  v.  State  (1911)  124  Tenn.  684, 
139  S.  W.  872;  State  v.  Crockett  (1917) 
137  Tenn.  679,  195  S.  W.  583. 

Virginia. — Hutchings  v.  Commercial 
Bank  (1895)  91  Va.  68,  20  S.  E.  950. 

Wisconsin. — Nichols  v.  Halliday 
(1871)  27  Wis.  406. 

"Where  the  real  design  of  the  legis- 
lature in  passing  a  statute  or  a  par- 
ticular  section   thereof  can   be  per- 


ceived with  reasonable  certainty, 
notwithstanding  the  want  of  precision 
in  the  language  used,  such  language 
must  be  so  construed  as  to  carry  that 
design  into  effect,  even  though  the 
interpolation  of  other  words  may  be 
necessary."  Loverin  v.  McLaughlin 
(1896)  161  IlL  417,  44  N.  E.  99. 

"Legislative  enactments  are  not  to 
be  defeated  on  account  of  mistakes, 
errors,  or  omissions,  provided  the  in- 
tention of  the  legislature  can  be  col- 
lected from  the  whole  statute."  Loper 
V.  State  (1900)  82  Minn.  71,  84  N.  W. 
650. 

"Where,  from  a  reading  of  the  entire 
act,  certain  words  necessary  to  give 
it  complete  sense  have  manifestly  been 
omitted,  courts,  under  well-established 
rules  of  construction,  are  permitted 
to  read  the  same  into  the  act,  in  order 
that  the  law  may  express  the  true  leg- 
islative intent."  State  ex  rel,  Bartlett 
V.  Brodigan  (1914)  37  Nev.  245,  141 
Pac.  988. 

II.  Application  of  rule. 

In  Morris  v.  People  (1893)  4  Colo. 
App.  136,  35  Pac.  188,  a  statute  was 
construed  which  penalized  any  person 
who  should,  by  false  representations, 
"obtain  a  credit  thereby  defraud  any 
person."  It  was  held  that  the  word 
"and"  should  be  supplied  before  the 
word  "thereby,"  the  court  saying: 
■"An  insignificant  alteration  in  the 
phraseology,  or  the  omission  of  a  word 
of  this  description  in  the  adoption  of 
a  statute  of  another  state,  or  in  the 
revision  of  a  statute,  does  not  necessa- 
rily imply  an  intention  to  alter  the 
construction  of  the  act.  It  is  equally 
settled  that  wherever  there  is  an  ap- 
parent mistake  on  the  face  of  a  statute 
the  character  of  the  error  may  often 
be  determined  by  reference  to  other 
parts  of  the  enactment,  which  may  al- 
ways be  legitimately  referred  to  in 
order  to  determine  its  legitimate  con- 
struction." 

In  Brinsfield  v.  Carter  (1847)  2 
Ga.  143,  the  act  which  was  before  the 
court  for  construction  related  to  the 
granting  of  state  lands  to  persons  who 
complied  with  the  provisions  of  the 
act.  The  word  "grant"  was  omitted 
from  the  third  section  of  the'  act, 
which  read  as  follows:     "That  from 
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and  after  the  said  1st  day  of  October, 
1844,  any  person,  a  citizen  of  this 
state,  by  paying  into  the  treasury  the 
sum  of  two  thousand  dollars,  shall  be 
entitled  to  receive  from  this  state  in 
his,  her  or  their  name,  to  any  ungrant- 
ed  lot  of  land  in  the  counties  afore- 
said." The  fourth  section  provided 
that  where  two  or  more  persons  ap- 
plied for  the  same  lot  at  the  same 
time,  the  surveyor  general  should 
place  the  names  of  the  applicants  in 
a  hat,  and  the  first  name  drawn  should 
be  entitled  to  the  grant  It  was  held 
that  the  grant  referred  to  in  the  fourth 
section  of  the  act  was  the  grant  con- 
templated by  the  third  section,  and 
that  the  word  "grant"  in  the  third 
section  had  been  omitted  by  a  clerical 
error,  and  would  be  supplied  by  the 
court  in  order  to  give  effect  to  the 
statute. 

In  Abernathy  v.  Mitchell  (1901)  113 
Ga.  127,  38  S.  E.  303,  there  was  in- 
volved an  act  amending  a  section  of 
the  Civil  Code  relative  to  affidavits  in 
forma  pauperis  in  the  courts  of  ordi- 
nary. The  title  of  the  act  stated  its 
purpose  to  be  to  make  certain  specific 
changes.  In  addition  to  these  the 
words,  "or  proceeding  in  the  court  of 
ordinary,"  were  omitted,  making  the 
act  applicable  to  all  courts.  It  was 
held  that  the  omission  was  inadver- 
tent, and  that  the  words  quoted  would 
be  supplied  by  the  court. 

In  Loverin  v.  McLaughlin  (1896) 
161  m.  417,  44  N.  E.  99^,  a  statute  in- 
volving the  liability  of  directors  of  a 
defectively  or  illegally  organized  cor- 
poration was  construed.  It  appeared 
that  §  4  of  the  act  (Rev.  Stat.  1874, 
chap.  32),  directed  the  secretary  of 
state  to  issue  a  certificate  of  the  com- 
plete organization  of  the  corporation, 
making  a  part  thereof  a  copy  of  all 
papers  in  and  about  the  organization 
of  the  corporation,  authenticated  un- 
der his  hand  and  the  seal  of  the  state, 
and  provided  further  as  follows :  "The 
same  shall  be  recorded  in  a  book  for 
that  purpose  in  the  office  of  the  re- 
corder of  deeds  of  the  county  where 
the  principal  office  of  such  company 
is  located.  Upon  the  recording  of  said 
copy,  the  corporation  shall  be  deemed 
fully  organized,  and  may  proceed  to 


business."  .It  was  held  that  although, 
from  a  literal  reading  of  the  statute,  it 
would  appear  that  only  a  copy  of  all 
papers  filed  in  the  office  of  the  secre- 
tary of  state  was  demanded,  it  was  also 
the  evident  intention  to  require  the 
recording  of  the  certificate  of  the 
secretary  of  state,  of  which  such  copy 
was  a  part.  The  court  held  this  to  be 
the  evident  intent  of  the  legislature 
from  the  fact  that  the  preceding  part 
of  the  section  required  that  "the  same 
shall  be  recorded,"  and  the  words,  "the 
same,"  referred  back  to  the  certificate 
and  the  copy,  the  copy  being  part  of 
the  certificate;  and  as  "a  copy  of  all 
papers,"  etc.,  was  made  a  part  of  the 
certificate,  and  the  latter  was  "duly 
authenticated  under  his  hand  and 
seal,"  the  certificate  and  the  copy 
attached  to  it  constituted  one  docu- 
ment. It  was  accordingly  held  that 
the  words,  "upon  the  recording  of  said 
copy,"  were  to  be  understood  as  if  the 
words,  "certificate  and,"  had  been  in- 
serted. . 

In  George  M.  Clark  &  Co.  v.  Kent 
(1899)  80  IlL  App.  128,  following  Lov- 
erin V.  McLaughlin  (1896)  161  IlL  417, 
44  N.  E.  99,  the  word  "or"  was  written 
into  §  18  of  the  Corporation  Act,  as 
follows:  "If  any  person  or  persons 
being,  or  pretending  to  be,  an  officer 
or  agent,  or  board  of  directors,  of  any 
stock  corporation,  or  pretended  stock 
corporation,  shall  assume  to  exercise 
corporate  powers,  or  use  the  name  of 
any  such  corporation,  or  pretended 
corporation,  without  complying  with 
the  provisions  of  this  act,  (or)  before 
all  stock  named  in  the  articles  of  in- 
corporation shall  be  subscribed  in 
good  faith,  then  they  shall  be  jointly 
and  severally  liable  for  all  debts  and 
liabilities  made  by  them,  and  contract- 
ed in  the  name  of  such  corporation,  or 
pretended  corporation." 

In  Gustavel  v.  State  (1899)  153  Ind. 
613,  54  N.  E.  123,  it  appeared  that  a 
statute  regulating  fishing  in  one  sec- 
tion prohibited  the  taking  of  fish  in 
any  of  the  "streams"  of  the  state, 
while  the  next  section  allowed  fishing 
with  a  hook  and  line  during  certain 
months  of  the  year  in  any  "waters'* 
of  the  state.  It  was  held  that  the  leg- 
islature intended  to  distinguish   be- 
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tween  "streams"  and  ''waters/'  and 
therefore  that  the  word  "other"  should 
be  inserted  before  "waters."  The 
court  said:  "The  intent  of  the  act  is 
evident  and  it  should  be  carried  into 
effect.  Criminal  statutes  should  not 
be  construed  so  strictly  as  to  defeat 
their  obvious  interpretations.  The 
principle  of  strict  construction  does 
not  allow  a  court  to  make  that  an  of- 
fense which  is  not  such  by  legislative 
enactment,  but  this  does  not  exclude 
the  application  of  common  sense  to  the 
terms  m.ade  use  of  in  an  act,  in  order 
to  avoid  an  absurdity  which  the  legis- 
lature ought  not  to  be  presumed  to 
have  intended." 

In  Landrum  v.  Flannigan  (1899)  60 
Kan.  436,  56  Pac.  753,  it  appeared  that 
a  statute  gave  a  right  of  action  to  cer- 
tain persons  injured  by  reason  of  the 
intoxication  of  another.  After  stating 
who  these  persons  were,  it  enumerated 
them  again  in  the  same  sentence,  but 
omitted  from  those  previously  named, 
"employers"  and  "other  persons."  It 
was  held  that  these  words  were  omit- 
ted by  mistake,  and  should  be  inserted. 

In  State  v.  Taylor  (1913)  90  Kan. 
438,  133  Pac.  861,  there  was  involved 
a  statute  providing  as  follows:  "Any 
mortgagor  of  personal  property  or  any 
other  person  who  shall  injure,  destroy 
or  conceal  any  mortgaged  property,  or 
any  part  thereof,  with  intent  to  de- 
fraud the  mortgagee,  his  executors,  ad- 
ministrators, personal  representatives 
or  assigns,  or  shall  sell  or  dispose  of 
the  same  without  the  written  consent 
of  the  mortgagee  or  his  executors,  ad- 
ministrators, personal  representatives 
or  assigns,  shall  be  deemed  guilty  of 
larceny."  "For  selling,  injuring,  de- 
stroying, concealing  or  disposing  of 
such  property  of  the  value  of  twenty 
dollars  and  under,  on  which  the  mort- 
gagee has  a  lien,  or  of  the  value  of 
over  twenty  dollars,  on  which  the 
mortgagee  has  a  lien  of  not  more  than 
twenty  dollars,  such  person  shall  be 
deemed  guilty  of  petit  larceny,  and  on 
conviction  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  ex- 
ceeding one  year,  or  by  fine  not  ex- 
ceeding one  hundred  dollars  or  by 
both  such  fine  and  imprisonment;  for 
selling,  injuring,  destroying,  conceal- 


ing or  disposing  of  such  property  of 
the  value  of  twenty  dollars  and  over, 
on  which  the  mortgagee  has  a  lien  to 
the  amount  of  twenty  dollars,  such 
person  shall  be  deemed  guilty  of  grand 
larceny  and  on  conviction  shall  be  pun- 
ished by  confinement  and  hard  labor 
not  exceeding  five  years  (Laws  1911, 
chap.  226,  §  1)."  The  statute,  as  it 
read,  made  the  same  act  both  a  felony 
and  a  misdemeanor,  and  made  no  pro- 
vision for  cases  in  which  the  property 
involved  was  worth  over  twenty  dol- 
lars, and  was  subjected  to  a  lien  of 
over  twenty  dollars.  The  statute  was 
based  on  §  1  of  chapter  105  of  the 
Laws  of  1901,  which  contained  the 
words,  "the  amount  of  over  twenty 
dollars;"  but  the  word  "over"  was 
omitted  by  a  typographical  error  when 
the  act  was  republished  in  the  General 
Statutes  of  1901,  and  the  General  Stat- 
utes of  1909  followed  the  General  Stat- 
utes of  1901,  and  also  left  the  word 
out.  In  1911,  in  amending  the  law  in 
another  particular,  the  new  act  was 
drafted  from  the  compilation  of  1909, 
but  was  copied  from  the  reprint  in- 
stead of  the  ofiicial  publication,  and  so 
the  word  "over"  was  again  omitted. 
It  was  held  that  under  these  circum- 
stances there  could  be  no  doubt  that 
the  statute  should  be  construed  as 
though  it  contained  the  missing  word. 
In  Com.  v.  Barney  (1903)  115  Ky. 
475,  74  S.  W.  181,  it  appeared  that  the 
title  of  an  act,  making  it  an  offense 
to  dispose  of  the  property  of  another, 
contained  the  word  "fraudulently," 
but  that  this  word  was  used  nowhere 
else  in  the  act.  It  was  contended  that 
therefore  the  act  violated  that  section 
of  the  Constitution  which  provides 
that  a  bill  or  act  must  not  contain 
mor.e  than  one  subject,  which  must  be 
expressed  in  the  title.  It  was  held 
that  the  act  ijaust  be  construed  in  such 
a  way  as  to  be  constitutional,  if  that 
could  be  done  without  doing  violence 
to  the  manifest  legislative  intent.  It 
was  therefore  held  that  the  legislature 
intended  to  include  in  the  acts  pro- 
hibited only  those  that  were  inten- 
tionally fraudulent.  The  court  thus 
inserted  the  word  "fraudulently"  in 
the  statute,  to  carry  out  the  legislative 
intent. 
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In  Com.  V.  Herald  Pub.  Co.  (1908) 
128  Ky.  424,  108  S.  W.  892,  16  Ann. 
Cas.  761,  there  was  involved  a  statute 
.(Ky.  Stat.  1903,  §  1352)  providing  as 
follows:  "Any  person  or  corporation 
who  sells  .  .  .  any  obscene,  lewd, 
lascivious,  filthy,  indecent  or  disgust- 
ing book,  magazine,  pamphlet,  news- 
paper, ...  or  who  writes,  prints, 
publishes,  or  utters  .  .  .  any  ad- 
vertisement or  notice  of  any  kind,  giv- 
ing information  .  .  .  where,  how,  of 
whom,  or  by  what  means  any,  or  what 
purports  to  be  any,  obscene,  lewd,  fil- 
thy, indecent  or  disgusting  book,  pic- 
ture, writing,  paper  .  .  .  named  in 
this  section  can  be  purchased,  ob- 
tained or  had."  The  section  did 
not  declare  the  acts  specified  there- 
in to  be  unlawful,  nor  did  it  state 
that  a  person  who  did  the  acts  there- 
in named  should  be  guilty  of  any 
offense.  It  was  held  that  as  the 
intent  of  the  section  was  clear  and 
the  purpose  of  its  enactment  plain,  it 
would  not  be  allowed  to  fail  by  reason 
of  the  omission  of  the  words,  "it  shall 
be  unlawful  for,"  which  should  have 
been  placed  at  the  beginning  of  the 
section,  and  of  the  words,  "shall  be 
guilty  of  an  offense,"  which  should 
have  been  added  to  the  section. 

In  Com.  V.  Stahr  (1915)  162  Ky.  388, 
172  S.  W.  677,  it  appeared  that  the 
grand  jury  had  indicted  the  fiscal 
court  of  the  city  of  Fulton  for  main- 
taining a  public  nuisance,,  by  permit- 
ting a  public  road,  known  as  the  State 
Line  road,  to  become  and  remain  in  an 
impassable  and  dangerous  condition. 
The  defense  was  that  the  road  lay 
within  the  corporate  limits  of  the  city 
of  Fulton,  and  therefore  was  not  under 
the  jurisdiction  of  the  fiscal  court.  It 
appeared  that  the  boundary  line  be- 
tween Tennessee  and  Kentucky  was 
along  the  south  curb  of  State  street. 
The  street  was  therefore  wholly  with- 
in the  state  of  Kentucky,  and  as  its 
condition  was  admitted,  the  only  ques- 
tion was  whether  it  was  a  city  street 
or  a  public  road  of  the  county.  The 
charter  of  the  city  of  Fulton  was  put 
in  evidence,  defining  the  city  bound- 
ary, and  showed  that  the  southern 
boundary  began  at  the  southwest  cor- 
ner of  the  Carr  Institute  lot  and  ex- 


tended thence  in  a  northwardly  and 
northeastwardly  direction  until  it  was 
carried  to  a  stake  on  the  brow  of  the 
hill  west  of  the  bridge  on  said  State 
Line  road;  "thence  with  said  State 
Line  road  to  the  beginning."  The 
place  of  beginning  was  described  as 
being  located  "on  the  state  line  at  the 
southwest  corner  of  Carr  Institute 
lot."  It  was  claimed  that  the  word 
"road"  was  omitted  by  mistake  and 
should  be  inserted  after  the  words 
"state  line,"  thus  making  the  boundary 
begin  "on  the  State  Line  road  at  the 
southwest  comer  of  Carr  Institute 
lot,"  so  as  to  conform  to  the  subse- 
quent description  as  above  given.  It 
was  held  that  the  word  "road"  should 
be  inserted,  in  order  to  give  effect  to 
the  obvious  intention  of  the  legisla- 
ture. 

In  Waters  v.  Laurel  (1901)  93  Md. 
221,  48  Atl.  499,  it  appeared  that  one 
section  of  a  statute,  authorizing  the 
mayor  and  city  council  of  the  town 
of  Laurel  to  issue  bonds  for  construct- 
ing a  waterworks,  omitted  the  words, 
"of  Laurel,"  although  the  words  were 
contained  in  the  title  and  in  the  other 
sections  of  the  act.  It  was  held  that 
these  words  could  be  inserted,  as  it 
was  clear  that  that  was  the  intent  of 
the  legislature,  as  gathered  from  the 
title  and  from  the  other  parts  of  the 
act. 

In  Loper  v.  State  (1900)  82  Minn. 
71,  84  N.  W.  650,  wherein  it  appeared 
that  a  law  providing  a  bounty  for  the 
arrest  and  conviction  of  horse  thieves 
had  been  erroneously  copied,  and  the 
act  as  it  read  provided  a  bounty  for  the 
conviction  of  every  criminal  offense,  it 
was  held  that  as  the  intent  and  pur- 
pose of  the  act  could  be  clearly  under- 
stood from  its  title,  which  contained 
the  wof ds,  "for  the  arrest  and  convic- 
tion of  horse  thieves,"  these  words 
must  be  read  into  the  act  for  the  pur- 
pose of  giving  it  its  true  meaning,  and 
to  interpret  correctly  the  purpose  of 
the  legislature  in  passing  the  act.  The 
court  said:  "Legislative  enactments 
are  not  to  be  defeated  on  account  of 
mistakes,  errors,  or  omissions,  pro- 
vided the  intention  of  the  legislature 
can  be  collected  from  the  whole  stat- 
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ute,  and  the  title  and  its  history  may 
be  referred  to  for  that  purpose." 

In  Earhart  v.  State  (1889)  67  Miss. 
825,  7  So.  847,  it  appeared  that  in 
amending  a  statute  (Code  1880, 
§  2958)  relating  to  the  carrying  of 
concealed  weapons,  the  clause,  ''or 
having  good  and  sufficient  reason  to 
apprehend  an  attack,''  was  stricken 
out.  The  section  as  thus  amended 
contained  the  meaningless  phrase, 
"not  being  threatened  with."  It  was 
held  that  as  it  was  evident  that  the 
legislature  did  not  intend  to  nullify 
the  law,  but  only  to  amend  it,  the 
words,  "an  attack,"  should  be  retained 
so  that  the  section  as  amended  would 
read,  "any  person  not  being  threatened 
with  an  attack  .  .  .  who  carried 
concealed,"  etc. 

In  State  ex  rel.  Bartlett  v.  Brodigan 
(1914)  87  Nev.  245,  141  Pac.  988,  a 
statute  relating  to  the  redistricting  of 
the  judicial  districts  of  the  state  was 
construed.  The  first  section  divided 
the  state  into  ten  judicial  districts  and 
described  their  boundaries.  It  then 
provided  for  the  number  of  judges  as 
follows:  "For  each  of  said  districts 
judges  shall  be  elected  by  the  qualified 
electors  thereof  at  the  general  election 
in  1914  and  every  four  years  there- 
after, except  as  otherwise  provided  in 
this  act  as  follows :  For  each  of  said 
districts  except  the  second  judicial  dis- 
trict, there  shall  be  [elected  one  judge. 
For  the  second  judicial  district  there 
shall  be]  two  judges  elected."  The 
words  in  brackets  were  omitted  from 
the  enrolled  bill,  as  signed  by  the 
governor.  Section  3  provided  for  the 
salaries  to  be  paid  to  the  judges. 
Section  4  provided  that  the  second  ju- 
dicial district  should  have  two  judges, 
and  made  provision  for  their  jurisdic- 
tion, giving  them  concurrent  and  co« 
extensive  powers.  There  was,  there- 
fore, a  conflict  between  §  1  and  §  4 
of  the  act.  Section  1  provided  that  the 
second  judicial  district  should  have 
only  one  judge,  while  §  4  provided  for 
two  judges.  In  §  3  the  judges  in  each 
district  were  referred  to  in  the  sin- 
gular number,  and  their  jurisdiction 
was  not  provided  for  specially,  as  was 
done  by  §  4  for  the  second  judicial  dis- 


trict. It  was  held  that  the  words  in 
brackets  were  omitted  by  mistake. 

In  Jones  v.  Mail  &  Exp.  Pub.  Co. 
(1894)  80  Hun,  368,  30  N.  Y.  Supp. 
335,  the  court  held  that  a  statute 
which  provided  for  the  filing  of  the 
certificate  of  the  payment  of  the  capi- 
tal stock  of  a  corporation  "in  the  office 
of  the  secretary  of  state,  and  of  the 
county  in  which  the  principal  business 
office  of  the  corporation  is  situated," 
must  be  construed  to  read  so  as  to 
designate  the 'office  of  the  clerk  of  the 
county  as  one  of  the  places  where  the 
certificate  should  be  filed,  as  that  was 
the  evident  intent  of  the  legislature, 
there  being  no  other  place  in  counties 
throughout  the  state  where  papers  can 
be  legally  recorded  and  filed. 

In  Worth  v.  Peck  (1847)  7  Pa.  268, 
it  was  held  that,  where  a  statute  pro- 
vided a  penalty  of  "not  less  than  one 
nor  more  than  three  hundred  dollars," 
the  minimum  penalty  was  $100  and  not 
$1. 

In  Philadelphia  v.  Ridge  Ave.  Pass. 
R.  Co.  (1883)  102  Pa.  190,  it  was  held 
that  the  word  "annually"  must  be  read 
into  a  statute  which  provided  that  a 
railroad  company  should  pay  6  per 
cent  of  all  dividends  exceeding  6  per 
cent  of  its  capital  stock  to  the  city  of 
Philadelphia.  The  court  said  this  was 
necessary  in  order  to  prevent  the  pur- 
pose of  the  act  from  being  rendered 
of  no  effect;  for  the  directors  of  the 
corporation  could  defeat  the  act  by 
declaring  a  dividend  as  often  as  neces- 
sary to  prevent  it  being  large  enough 
to  be  taxable. 

In  State  ex  rel.  Dolan  v.  Clarksville 
&  R.  Turnp.  Co.  (1854)  2  Sneed 
(Tenn.)  88,  it  was  held  that  in  a  stat- 
ute which  gave  a  turnpike  company 
the  right  to  erect  a  tollgate  "within  2 
miles  of  Clarksville,"  the  words,  "but 
not  nearer,"  must  be  inserted  to  give 
effect  to  the  intent  of  the  legislature 
in  granting  the  charter. 

In  Wright  v.  Cunningham  (1905) 
115  Tenn.  445,  91  S.  W.  293,  the  law 
under  consideration  read  as  follows: 
"The  ticket  shall  provide  for  those 
favoring  the  Small  Stock  Law,  'for  the 
Small  Stock  Liaw'  and  those  'against 
said  law.' "  The  court  held  that  there 
was  an  omission  of  the  word  "for"  be- 
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tween  "and"  and  'those,"  and  after 
the  word  ''those"  an  omission  of  the 
expression,  "opposing  the  Small  Stock 
Law,"  so  that,  as  corrected,  the  sen- 
tence read:  "The  ticket  shall  provide 
for  those  favoring  the  Small  Stock 
Law,  'for  the  Small  Stock  Law,'  and 
for  those  opposing  the  Small  Stock 
Law,  'against  the  Small  Stock  Law/  " 

In  Ashby  v.  State  (1911)  124  Tenn. 
684, 139  S.  W.  872,  the  statute  involved 
read  as  follows:  "An  act  to  create  a 
board  of  jury  commissioners  for  coun- 
ties in  this  state  having  a  population 
of  19,100  and  less  than  19,000  inhabit- 
ants of  the  Federal  census  of  1900  or 
that  may  have  that  number  of  inhabit- 
ants by  any  subsequent  Federal  cen- 
sus, and  for  the  election  of  juries;  to 
prescribe  the  duties  of  the  members  of 
said  board  and  of  the  judges,  and 
punish  violations  of  this  act;  to  pro- 
vide for  jury  lists  and  jury  boxes  to  be 
kept  in  each  county  affected  by  this 
act;  and  to  repeal  all  laws  in  conflict 
with  this  act."  The  act  as  it  read  was 
without  sense,  and  the  court,  to  carry 
out  the  legislative  intent,  inserted  the 
words,  "not  more  than,"  immediately 
before  the  figures  "19,100"  and  the 
word  "not"  immediately  before  the 
word  "less." 

In  State  v.  Crockett'  (1917)  137 
Tenn.  679,  195  S.  W.  583,  it  was  held 
that  in  a  statute  relating  to  the  ob- 
taining of  money  by  means  of  worth- 
less checks,  drafts,  or  orders  the 
words,  "shall  be  made,"  should  be  in- 
serted to  make  that  part  of  the  statute 
read  sensibly,  so  that  it  read :  "Unless 
payment  shall  be  made  of  such  check, 
draft  or  order  after  giving  seven  days' 
written  notice  mailed  to  the  drawer's 
last  known  address." 

In  Hutchings  v.  Commercial  Bank 
(1895)  91  Va.  68,  20  S.  E.  950,  the 
Married  Woman's  Law  (Acts  1877-78, 
p.  248)  was  before  the  court.  The 
second  paragraph  of  this  act  provided 
that  a  married  woman  should  have  the 
same  right  to  devise  and  bequeath  her 
property  as  if  unmarried,  and  then 
read  as  follows:  "And  provided  fur- 
ther, that  the  sole  and  separate  estate 
created  by  any  gift,  grant,  devise  or 
bequest  shall  be  held  according  to  the 
terms  and  powers,  and  be  subject  to 


the  provisions  and  limitations  thereof, 
and  to  the  provisions  and  limitations 
of  this  act»  80  far  as  they  are  in  con- 
flict therewith."  The  act  was  con- 
flicting in  its  terms,  for  in  the  sen- 
tence quoted  it  upheld  and  preserved 
separate  estates,  and  yet  in  the  last 
words  quoted  it  would  appear  that 
they  were  made  subject  to  the  pro- 
visions of  the  act.  It  appeared  that 
the  word  "not"  was  included  in  the 
Act  of  April  4,  1877,  in  the  enrolled 
bill,  so  that  the  act  read  "so  far  as 
they  are  not  in  conflict  therewith," 
but  this  word  was  omitted  both  in  the 
enrolled  bill  and  the  printed  acts  when 
the  act  was  amended  and  re-enacted 
by  the  Act  of  March  14,  1878.  It  was 
held  that  the  word  had  been  omitted 
by  inadvertence,  and  should  be  insert- 
ed to  give  an  intelligent  effect  to  the 
statute,  and  to  carry  out  the  manifest 
intent  of  the  legislature. 

In  Nichols  v.  Halliday  (1871)  27 
Wis.  406,  the  court  construed  a  stat- 
ute providing  as  follows:  "The  keep* 
er  of  a  boarding  house  shall  have  the 
same  lien  upon  and  right  to  detain  the 
baggage  and  effects  of  any  boarder 
for  the  amount  which  may  be  due  for 
board  by  such  boarder,  to  the  same 
extent  and  in  the  same  manner  as  inn- 
keepers have  such  lien  and  such  right 
of  detention."  It  was  held  that  the 
words,  "with  respect  to  the  baggage 
and  effects  of  their  guests,"  must  be 
supplied  at  the  end  of  this  section,  as 
the  sentence  was  elliptical  and  the 
words  were  plainly  suggested  by  the 
context. 

III.  Exceptions  to  rule, 

A  court  will  not  insert  words  in  a 
statute  or  ordinance  which  is  so  vague 
and  uncertain  as  to  have  no  definite 
meaning,  or  the  meaning  of  which  can 
be  ascertained  only  by  conjecture,  but 
will  declare  the  act  to  be  inoperative 
and  void.  Holmberg  v.  Jones  (1901) 
7  Idaho,  752,  65  Pac.  568;  State  v. 
Claiborne  (reported  herewith)  ante, 
892;  Continental  Oil  C^.  v.  Santa 
Fe  (reported  herewith)  ante,  398; 
Eennahan  v.  New  York  (1914)  162 
App.  Div.  364,  147  N.  Y.  Supp.  835. 

In  Holmberg  v.  Jones  (1901)  7 
Idahoi  752,  65  Pac.  563,  an  act  en- 


ANNO.— SUPPLYING  OMITTED  WORDS  IN  STATUTE. 


411 


titled,  ''An  Act  to  Create  and  Organ- 
ize the  County  of  Clearwater  and  De- 
fine the  Boundaries  of  Shoshone,  Idaho 
and  Nez  Perces  Counties/'  was  under 
the  consideration  of  the  court.  It  ap- 
peared that  the  language  of  the  act 
was  conflicting,  some  sections  treating 
the  county  of  Clearwater  as  being  cre- 
ated by  the  act,  while  in  other  sections 
the  plain  inference  of  the  language 
used  was  that  another  act  was  to  be 
passed  by  the  legislature,  creating 
Clearwater  county.  In  the  first  sec- 
tion of  the  act  was  a  description  of 
territory  which  it  evidently  was  the 
intention  of  the  legislature  should 
constitute  the  county  of  Clearwater, 
but  there  was  no  declaration  anywhere 
in  the  act  to  carry  out  that  intent. 
It  was  held  that  the  act  did  not  create 
a  county,  as  there  were  no  words  in 
the  act  which  expressed  that  inten- 
tion, and  the  courts  did  not  have  the 
authority  to  create  a  county  by  supply- 
ing words,  as  to  do  so  would  be  to  im- 
pinge upon  the  power  vested  solely  in 
the  legislature.  The  court  said: 
"While  courts  do,  in  order  to  carry  out 
the  will  of  the  legislature,  expressed 
in  an  imperfect  way,  interpolate  punc- 
tuation or  words  evidently  intended  to 
be  used,  yet,  when  such  interpola- 
tion comprises  the  real  substance  of 
the  act — in  this  instance,  words  creat- 
ing a  county — ^the  court  is  not  author- 
ized to  make  such  interpolation." 

In  Kennahan  v.  New  York  (1914) 
162  App.  Div.  364,  147  N.  Y.  Supp.  835, 
it  was  held  that  an  ordinance  desig- 
nating a  certain  newspaper  to  publish 
election  notices,  without  repealing  or 
referring:  to  a  prior  ordinance  on  the 
same  subject,  and  without  stating 
what  political  party  the  newspaper 
represented,  was  void.  The  court 
said:  ''The  case  is  controlled  by  the 
familiar  rule  of  statutory  construction 
that,  if  the  legislature  fails  to  insert 
such  provisions  in  the  law  as  will  ac- 
complish the  result  intended,  their 
omission  cannot  be  remedied  by  con- 
struction, and  the  law  must,  to  that 
extent,  be  considered  defective  and  in- 
operative, the  court  having  no  power 
to  interpolate  words  or  phrases." 

A  court  will  not  insert  words  in  a 
statute   or  ordinance  which  is  plain 


and  unambiguous,  and  does  not  need 
the  insertion  of  words  to  carry  out 
its  terms,  since  to  do  so  would  be  an 
act  of  legislation  and  not  an  act  of 
construction. 

Kentucky.  —  Barron  v.  Kaufman 
(1909)  131  Ky.  642,  115  S.  W.  787. 

Louisiana. — State  v.  Trapp  (1916) 
140  La.  425,  73  So.  255. 

New  Jersey. — Orvil  Twp.  v.  Wood- 
cliff  (1897)  61  N.  J.  L.  107,  38  Atl.  685. 

Ohio.— Slingluff  v.  Weaver  (1902) 
66  Ohio  St.  621,  64  N.  E.  574. 

Oklahoma.— Arnold  v.  State  (1913) 
—  Okla.  Crim.  Rep.  —  132  Pac.  1123. 

South  Dakota. — ^Ex  parte  Brown 
(1907)   21  S.  D.  515,  114  N.  W.  303. 

Virginia.  —  Johnson  v.  Barham 
(1901)  99  Va.  305,  38  S.  E.  136. 

England. — ^Coe  v.  Lawrence  (1853) 
1  El.  &  Bl.  516,  118  Eng.  Reprint,  529, 
22  L.  J.  Q.  B.  N.  S.  140,  17  Jur.  1115,  1 
Week.  Rep.  146. 

"Although  it  seems  probable  from  an 
examination  of  the  other  parts  of  this 
act  that  the  legislature  intended  to 
confer  the  power  of  approval  upon  the 
governing  body  of  the  township  rather 
than  on  the  township  itself,  we  cannot 
say  that  such  intent  appears  beyond 
doubt.  Not  to  be  able  to  do  this  is 
fatal  to  the  claim  of  the  plaintiffs,  for 
the  injection  of  the  word  'committee' 
into  the  statute  under  such  circum- 
stances would  be  an  act  of  legislation 
rather  than  of  construction."  Orvil 
Twp.  V.  Woodcliff  (1897)  61  N.  J.  L. 
107,  38  Atl.  «85. 

In  Barron  v.  Kaufman  (1909)  131 
Ky.  642, 115  S.  W.  787,  it  was  held  that 
the  courts  had  no  power  to  interpolate 
the  words,  ''for  each  meeting  attend- 
ed," in  a  statute  providing  for  the  pay 
of  members  of  the  board  of  council- 
men  and  board  of  aldermen.  The 
court  said:  "The  interpolation  of 
words  into  an  act  by  construction  is 
allowable  only  when  it  is  necessary  in 
order  to  rescue  the  enactment  from  an 
absurdity,  or  to  carry  into  effect  a  pur- 
pose obviously  plain  from  other  parts 
of  the  act.  We  have  not  such  a  situ- 
ation here." 

In  State  v.  Trapp  (1916)  140  La.  425, 
73  So.  255,  it  was  held  that  the  court 
had  no  power  to  declare  a  person  guil- 
ty of  a  misdemeanor,  where  the  statute 
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failed  to  state  that  the  act  or  conduct 
declared  to  be  unlawful  was  a  mis- 
demeanor,  the  court  sayltig:  ''Courts 
of  justice  have  nothing  more  to  do 
with  criminal  statutes  than  to  apply 
them  to  the  cases  to  which  the  legis- 
lature has  declared  they  shall  be 
applied.  If  the  legislature  has  ac- 
cidentally or  inadvertently  failed  to 
express  the  intention  that  certain  con- 
duct shall  constitute  a  crime  or  mis- 
demeanor, the  courts  cannot  correct 
the  error  or  supply  the  omission,  no 
matter  how  plainly  the  conduct  in 
question  is  within  the  mischief  in- 
tended to  be  remedied  by  the  statute/' 

In  Orvil  Twp.  v.  Woodcliff  (N.  J.) 
supra,  it  was  held  that  the  court  had 
no  power  to  insert  the  word  "com- 
mittee" in  a  statute  conferring  the 
power  of  approval  of  the  division  and 
apportionment  of  the  liabilities  of  the 
township,  on  a  majority  either  of  the 
township  or  of  the  mayor  and  council 
of  the  borough,  so  that  the  act  would 
read:  "A  majority  of  the  township 
committee."  The  court  said:  "Al- 
though it  seems  probable  from  an  ex- 
amination of  the  other  parts  of  this 
act  that  the  legislature  intended  to 
confer  the  power  of  approval  upon  the 
governing  body  of  the  township  rather 
than  on  the  township  itself,  we  can- 
not say  that  such  intent  appears  be- 
yond doubt.  Not  to  be  able  to  do  this 
is  fatal  to  the  claim  of  the  plaintiffs, 
for  the  injection  of  the  word  'com- 
mittee' into  the  statute,  under  such 
circumstances,  would  be  an  act  of  leg- 
islation rather  than  of  construction." 

In  Slingluff  v.  Weaver  (1902)  66 
Ohio  St.  621,  64  N.  E.  674,  a  statute 
regulating  the  jurisdiction  of  the  su- 
preme court  was  before  the  court  for 
construction.  This  act  read  as  follows : 
"A  judgment  rendered  or  a  final  order 
made  by  any  circuit  court  or  a  judge 
thereof,  court  of  common  pleas,  or  a 
judge  thereof,  probate  court,  insol- 
vency court,  or  the  superior  court  or 
a  judge  thereof,  may  be  reversed  or 
modified  by  the  supreme  court  on  peti- 
tion in  error,  for  errors  appearing  on 
the  record,  in  any  case  in  quo  war- 
ranto, mandamus,  habeas  corpus,  pro- 
cedendo, or  in  which  is  involved  the 
construction   of  the   Constitution  of 


the  United  States,  or  the  state  of  Ohio,, 
or  the  jurisdiction  of  any  court  of 
this  state,  or  the  construction  or  va- 
lidity of  a  treaty  or  statute  of  or  au- 
thority  exercised  under  the  United 
States,  or  in  which  the  decision  is 
contrary  to  that  of  any  circuit  courts 
and  not  in  accordance  with  a  previous 
decision  of  the  supreme  court ;  but  no 
petition  in  error  in  such  cases  except 
as  to  the  judgment  or  final  order  of 
the  circuit  court,  or  a  judge  thereof, 
or  of  the  general  term  of  the  superior 
court  of  Cincinnati,  shall  be  filed 
without  leave  of  the  supreme  court,  or 
judge  thereof,  and  the  supreme  court 
shall  not  in  any  civil  cause  or  pro- 
ceeding, except  when  its  jurisdiction 
is  original,  be  required  to  determine 
as  to  the  weight  of  evidence;  and  on 
application  of  any  party  excepting  to 
a  ruling  or  decision  of  the  circuit 
court  during  the  trial,  or  on  motion  for 
a  new  trial,  such  court  shall  find  from 
the  evidence  and  state  on  the  record 
the  facts  upon  which  the  alleged  er- 
ror arises,  or  which  may  be  material 
in  determining  whether  error  has  in- 
tervened or  not."  The  case  before  the 
court  had  been  appealed  because  the 
court  below  had  sustained  a  demurrer 
to  a  petition  for  an  injunction,  and  had 
dismissed  the  injunction.  This  class 
of  cases  was  not  included  among  those 
which  the  supreme  court  had  jurisdic- 
tion to  review  under  the  above  statute. 
The  court  held  that  the  statute  could 
not  be  changed  by  it  so  as  to  give  the 
court  jurisdiction,  since  it  did  not  have 
the  power  to  introduce  a  doubt  not 
apparent  in  the  language,  and  then  in- 
troduce verbal  modifications  in  order 
to  remove  the  doubt  thus  created. 

In  Arnold  v.  State  (1913)  —  Okla. 
Crim.  Rep.  — ,  132  Pac.  1123,  wherein 
it  appeared  that  a  statute  fixed  the 
punishment  for  perjury  committed  on 
the  trial  of  an  indictment  for  a  felony 
at  imprisonment  for  not  less  than  ten 
nor  more  than  twenty  years,  it  was 
held  that  the  court  had  no  power  to 
insert  the  words,  "or  information," 
after  the  word  "indictment."  The 
court  said:  "This  court  is  in  no  sense 
of  the  word  a  forum  of  legislation  or 
an  arena  for  political  debate.    Where 
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there  is  an  ambisruity  in  a  statutory 
provision,  then  we  must  resort  to  con- 
struction, but  we  have  no  power  to 
add  to  or  take  from  a  plain  and  man- 
datory provision  of  the  statute." 

In  Ex  parte  Brown  (1907)  21  S.  D. 
515,  114  N.  W.  803,  it  was  held  that 
under  a  penal  statute  commonly  known 
as  the  "Pure  Food  Law,"  it  was  not 


permissible  to  insert  the  ward  "drug- 
gist," where  the  statute  specifically  re- 
ferred to  innkeepers,  restaurant, 
boarding  house,  and  hotel  keepers. 
Such  words  excluded  by  implication 
all  persons  not  of  the  same  class  as 
those  specifically  mentioned.  A  "casus 
omissus"  cannot  be  supplied  by  the 
court.  B.  F,  D. 


JOHN  F.  DODGE  et  al, 

V. 

FORD  MOTOR  COMPANY  et  al.,  Appts. 

Michigan  Sttpreme  Court  ^  February  7,  1919» 
{—  Mich.  — ,  170  N.  W.  668.) 

Corporations  —  diverting  funds  to  humanitarian  purposes  —  compelling 
payment  of  dividends. 

1.  Minority  stockholders  have  a  right  to  force  a  declaration  of  dividends 
of  a  material  portion  of  the  surplus  by  a  corporation  dominated  by  one 
stockholder,  which  has  a  surplus  of  almost  a  hundred  and  twelve  million 
dollars,  cash  on  hand  of  nearly  fifty-four  million,  and  a  business  pro- 
ducing net  profits  of  nearly  sixty  millions  per  year,  where  the  declared 
policy  of  the  dominating  stockholder  is  to  use  the  surplus  for  increasing 
the  size  of  the  plant  for  the  semi-eleemosynary  purpose  of  reducing  the 
selling  price  of  the  product  below  what  is  necessary,  for  the  benefit  of  the 
public,  and  the  increase  of  output  for  the  benefit  of  employees  at  high 
wages,  all  of  which  will  make  the  business  less  profitable. 

[See  Hote  on  this  question  beginning  on  page  443.] 


Definition  —  capital  stock. 

2.  The  term,  "capital  stock,"  means 
the  funds,  property,  or  other  means 
contributed  or  agreed  to  be  contribut- 
ed by  stockholders  as  the  financial 
basis  for  the  prosecution  of  the  busi- 
ness of  the  corporation,  being  made 
directly  through  stock  subscriptions 
or  indirectly  through  declaration  of 
stock  dividends. 

[See  7  R.  C.  L.  195.] 

Statute  —  interpretation  —  limitation 
of  capital  of  corporation. 

3.  The  court  cannot,  in  interpreting 
a  statute  limiting  the  capital  of  a  cor- 
poration, assume  that  because  there 
is  a  possible  reason  for  a  further  lim- 
itation such  further  limitation  must 
be  implied. 

[See  7  R.  C.  L.  202  et  seq.] 

Corporation  —  statutory  limitation  of 
capital  —  use  of  profits. 

4.  A  statutory  limitation  of  the  cap- 
ital which  may  be  employed  by  a  cor- 


poration does  not  preclude  the  use  of 
surplus  profits  in  the  business,  al- 
though the  aggregate  assets  are  there- 
by made  to  exceed  the  amount  fixed 
by  the  statute. 

[See  7  R.  C.  L.  204.] 

—  ultra  vires  —  operation  of  smelter. 

5.  The  operation  of  a  smelter  to  pro- 
duce iron  for  its  castings  is  not  ultra 
vires  of  a  corporation  organized  to 
manufacture  automobiles. 

[See  7  R.  C.  L.  528.] 

Monopoly  —  extension  of  corporation. 

6.  The  mere  expansion  of  a  business 
to  produce  and  sell  a  commodity  which 
the  public  demands,  at  a  price  which 
the  public  regards  as  cheap  or  rea- 
sonable, does  not  violate  the  Anti- 
trust Laws  or  create  a  monopoly,  al- 
though the  assets  used  in  the  business 
will  exceed  the  amount  of  capital  per- 
mitted by  statute. 

[See  19  R.  C.  L.  30  et  seq.] 
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Corporations  —  powers  of  directors. 

7.  A  busfness  corporation  is  or- 
ganized and  carried  on  primarily  for 
the  profit  of  stockholders,  and  the 
powers  and  discretion  of  directors 
are  to  be  exercised  to  attain  that  end, 
and  do  not  extend  to  the  reduction  of 
profits  or  their  nondistribution  among 
stockholders  in  order  to  devote  them 
to  other  purposes. 

[See  7  R.  C.  L.  294,  437.] 

—  discretion  of  directors  —  extent* 

8.  The  directors  of  a  corporation 
have  a  discretion  to  be  exercised  in 
good  faith  to  control  the  infinite  de- 
tails of  the  business,  including  the 
wages  to  be  paid  employees,  the  num- 
ber of  working  hours,  the  conditions 
under  which  labor  shall  be  carried 
on,  and  the  price  for  which  the  prod- 
uct shall  be  offered  to  the  public. 

[See  7  R.  C.  L.  437,  620.] 


EstoMiel  —  to  demand  dividends  — 
consent  to  increase  of  capital. 

9.  Minority  stockholders  of  a  cor- 
poration are  not  estopped  to  demand 
proper  dividends  upon  the  stock  they 
own,  by  agreeing  to  permit  an  increase 
in  the  capital  which  shall  be  rep- 
resented by  a  stock  dividend,  and 
which  contemplates  a  large  increase 
in  the  volume  of  business  done. 

[See  7  R.  C.  L.  294.] 

Corporation  —  amount  of  dividends. 

10.  A  corporation  whose  net  earn- 
ings are  approximately  sixty  million 
dollars  a  year,  and  which  will  have  -a 
surplus  of  thirty  million  after  paying 
for  all  improvements  contemplated, 
and  whose  output  is  promptly  turned 
into  cash,  may  be  compelled  by  minor- 
ity stockholders  to  distribute  two 
thirds- of  the  net  surplus  in  dividends. 

[See  7  R.  C.  L.  294.] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Wayne 
County,  in  Chancery,  in  favor  of  plaintiffs  in  an  action  brought  to  require 
defendants  to  declare  and  distribute  dividends  to  the  stockholders  of  the 
defendant  company.    Affirmed  in  part. 


Statement  by  Ostrander,  J. : 
The  Ford  Motor  Company  is  a 
corporation,  organized  and  existing 
under  Act  No.  232  of  the  Public  Acts 
of  1903,  entitled :  "An  act  to  revise 
and  consolidate  the  laws  providing 
for  the  incorporation  of  manufac- 
turing and  mercantile  companies  or 
any  union  of  the  two,  and  for  the 
incorporation  of  companies  for  car- 
rying on  any  other  lawful  business, 
except  such  as  are  precluded  from 
organization  under  this  act  by  its 
express  provisions,  and  to  prescribe 
the  powers  and  fix  the  duties  and  lia- 
bilities of  such  corporations." 

Section  2  of  the  act  relates,  in 
part,  to  the  articles  of  association, 
and  what  shall  appear  in  them,  and 
the  fourth  subdivision  of  this  sec- 
tion reads:  "Fourth.  The  amount 
of  the  total  authorized  capital  stock 
which  shall  not  be  less  than  one 
thousand  dollars,  and  not  more  than 
twenty-five  million  dollars;  the 
amount  of  capital  stock  subscribed 
which  shall  not  be  less  than  50  per 
cent  of  the  authorized  capital  stock ; 
the  articles  may  provide  for  common 
and  preferred  stock  subject  to  § 
85,    and    in   that    case    shall    con- 


tain an  exact  statement  of  the 
terms  upon  which  the  common  and 
preferred  stocks  are  created,  and 
the  amount  of  each  subscribed, 
and  the  amount  of  each  paid  in." 

In  1917  (Pub.  Acts  1917,  No. 
254),  the  maximum  of.  capital  stock 
was  fixed  at  $50,000,000.   * 

The  second  clause  of  the  ninth 
subdivision  of  the  same  section 
reads,  in  part,  as  follows:  "The 
amount  of  the  capital  stock  and 
number  of  shares  of  every  corpora- 
tion organized  under  this  act  may  be 
increased  or  diminished  at  any  an- 
nual meeting  of  the  stockholders,  or 
at  a  special  meeting  expressly  called 
for  that  purpose,  by  a  vote  of  two 
thirds  of  the  capital  stock  of  the 
corporation." 

Section  14  reads:  "Every  such 
corporation  shall  have  power  to  pur- 
chase, hold  and  convey  all  such  real 
and  personal  estate  as  the  purposes 
of  the  corporation  shall  require,  and 
all  other  real  and  personal  estate 
which  shall  have  been  bona  fide  con- 
veyed or  mortgaged  to  said  corpora- 
tion by  way  of  security,  or  in  satis- 
faction of  debts.  Any  corporation 
formed  under  this  act  may  purchase 
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real  or  personal  property  necessary 
for  its  business,  and  issue  its  author- 
ized capital  stock  to  the  amount  of 
the  value  thereof  in  payment  there- 
for, and  the  capital  stock  so  issued 
shall  be  full  paid  stock,  and  not  lia- 
ble to  any  further  call,  neither  shall 
the  holder  thereof  be  liable  to  any 
further  payment  under  any  of  the 
provisions  of  this  act,  except  the  lia- 
bility imposed  by  §  29;  and  in  the 
absence  of  actual  fraud  in  the  trans- 
action, the  judgment  of  the  directors 
as  to  the  value  of  the  property  shall 
be  conclusive.  And  in  addition  to 
the  powers  hereinbefore  enumerat- 
ed, every  corporation  organized  un- 
der this  act  shaH  possess  and  exer- 
cise all  such  rights  and  powers  as 
are  necessarily  incidental  to  the  ex- 
ercise of  the  powers  expressly  grant- 
ed herein.  It  may  also  purchase  and 
hold  any  grant  of  land  made  by  the 
government  to  aid  in  any  work  of  in- 
ternal improvement." 

To  this  was  added  by  amendment 
in  1917 :  "Subject  to  the  limitations 
of  the  laws  of  this  state  and  of  the 
United  States  with  respect  to  illegal 
restraints  of  trade,  every  such  cor- 
poration shall  have  power,  in  fur- 
therance of  the  objects  of  its  organ- 
ization, to  hold  shares  of  stock  of 
other  corporations  organized  under 
the  laws  of  this  or  any  other  state 
for  purposes  similar  to  those  for 
which  corporations  may  be  organ- 
ized under  this  act :  Provided,  such 
other  corporations  be  formed  as 
subsidiary  thereto  and  for  the  actual 
carrying  on  of  their  immediate 
lawful  business  or  the  natural  or 
legitimate  branches  or  extensions 
thereof." 

The  articles  of  association  were 
executed  June  16,  1903,  and  ac- 
knowledged on  that  day  by  the  par- 
ties associating.  In  the  articles  the 
capital  stock  is  fixed  at  the  sum  of 
$150,000,  with  1,500  shares  of  the 
par  value  of  $100  each.  It  is  recited 
therein  that  the  amount  of  capital 
stock  subscribed  is  $100,000,  and 
that  said  sum  is  actually  paid  in, 
$49,000  in  cash  and  $51,000  in  other 
property.  The  other  property  de- 
scribed is:     Letters  patent,  issued 


no  N.   W.   668.) 

and  applied  for,  valued  at  $40,000; 
machinery  and  stock,  $10,000;  con- 
tracts for  supplies,  $1,000.  Article 
II.  of  the  articles  of  association 
reads:  "The  purpose  or  purposes 
of  this  corporation  are  as  follows: 
To  purchase,  manufacture,  and  plac- 
ing on  the  market  for  sale  of  auto- 
biles,  or  the  purchase,  manufacture 
and  placing  on  the  market  for  sale 
of  motors  and  of  devices  and  appli- 
ances incident  to  their  construction 
and  operation." 

The  parties  in  the  first  instance 
associating,  who  signed  the  articles, 
included  Henry  Ford,  whose  sub- 
scription was  for  255  shares,  John 
F.  Dodge,  Horace  E.  Dodge,  the 
plaintiffs,  Horace  H.  Rackham  and 
James  Couzens,  who  each  subscribed 
for  fifty  shares,  and  several  other 
persons.  The  company  began  busi- 
ness in  the  month  of  June,  1903.  In 
the  year  1908,  its  articles  were 
amended  and  the  capital  stock  in- 
creased from  $150,000  to  $2,000,000, 
the  number  of  shares  being  in- 
creased to  20,000 ;  and  in  the  certifi- 
cate, made  in  November,  1908,  evi- 
dencing the  increase  of  capital  stock, 
it  was  recited: 

"The  total  amount  of  stock,  in- 
cluding such  increase  actually  paid 
in,  is  the  sum  oftwo  million  ($2,000,- 
000)  dollars,  of  which  one  million 
eight  hundried  and  fifty  thousand 
($1,850,000)  dollars  of  the  increase 
and  fifty  thousand  ($50,000)  dollars 
of  the  original  capital  stock  not  sub- 
scribed, has  been  paid  in  by  the  sur- 
render of  all  the  stockholders  to  the 
corporation  of  their  respective  claim 
and  right  to  dividends  duly  declared 
by  the  board  of  directors  of  said 
corporation  out  of  the  surplus  of 
said  company  to  the  amount  of  one 
million  nine  hundred  thousand  ($1,- 
900,000)  dollars. 

"The  amount  of  capital  stock  sub- 
scribed is  the  sum  of  two  million 
($2,000,000)  dollars;  the  amount  of 
said  stock  actually  paid  in  at  the 
date  thereof  is  the  sum  of  two  mil- 
lion ($2,000,000)  dollars,  of  which 
one  hundred  thousand  ($100,000) 
dollars  represents  the  capital  stock 
originally  subscribed  and  paid  in. 
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and  one  million  nine  hundred  thou-  being  more  than  $600»000  for  each 

sand   ($1,900,000)   dollars  by  sur-  of  the  months  of  May,  June,  and 

render  to  the   corporation  by  all  July.    For  the  year  beginning  Au- 

stockhblders  of  their  claim  to  divi-  gust  1, 1916,  the  price  of  the  car  was 

dends  duly  declared  by  the  board  of  reduced  $80  to  $360. 

directors  payable  out  of  surplus."  The  following  is  admitted  to  be  a 

The  business  of  the  company  con-  substantially  correct  statement  of 

tinued  to  expand.   The  cars  it  manu-  the  financial  affairs  of  the  company 

f  actured  met  a  public  demand,  and  on  July  31, 1916 : 

were  profitably  marketed,  so  that,  in  Assets, 

addition  to  regular  quarterly  divi-  Working— 

dends  equal  to  5  per  cent  monthly  on  Cash  on  hand  and  in  bank  $52,550,771.92 

the  capital  stock  of  $2,000,000,  its  Michigan  municipal  bonds       1,259,029.01 

board  Of  directors  declared  and  the  ^^^^.^^^J^'t^u.    s?,^^^ 

company    paid    special    dividends:  investmenta— outside  ....           9^00.00 

December  13, 1911,  $1,000,000 ;  May     Expense  inventories 484,056.19 

15,  1912,  $2,000,000;  July  11,  1912,  ^  Plant—                                „„,„,„,„ 

000 ;  May  14,  1914,  $2,000,000 ;  June  Machinery  and  power  plant       8,896,342.81 

12,  1914,  $2,000,000;  July  6,  1914,      Factory  equipment 3,868^61.02 

$2,000,000 ;  July  23,  1914,  $2,000,-     Tools l'?22'!?SS^ 

000 ;  August  23.  1914,  $3,000,000 ;     |t^'S* 64  339'86 

May  28,  1915,  $10,000,000 ;  October  office  equipment. ..!..!!!        43l!249!37 

13,  1915,  $5,000,000,  a  total  of  $41,-  

000,000  in  special  dividends.    Sales  Total  assets  $132,088,219.58 

and  profits  for  several  years  were:  Liabilities. 

Year  ending  September  30,  1910,  .  Working— 

18,664   cars,    $4,521,509.51.      Year     ^X^^^Si! WIS 

ending  September  30,  1911,  34,466  Acc^^parroll»: :::::::        's^Ses 

cars,   $6,275,031.07.     Year  ending     Accrued  salaries 338,268.86 

September    30,    1912,    68,544    cars,      Accrued  expenses 1,175,070.72 

$13,057,312.24.     Year  ending  Sep-     K?sV1^'rlbate ^'''1 09900 

tember  ^0,  1913,  168,304  cars,  $25,-        Reserves-  48,099.00 

046,767.43.     Year  ending  Septem-     For  fire  insurance 57,493.89 

ber  30,  1914,  248,307  cars,  $30,338,-  For  depreciation  of  plant .       4,260,275.33 

f  Q?k^^9  Jl^r™  '  l9A«f/A9^  ?7'  Total  liabilities   $18,127,312.05 

1915,  264,351  cars,    $24,641,423.17.     Surplus 111,960,907.53 

Year  ending  July  31,  1916,  472,350     Capital  stock 2,000,000.00 

cars,  $59,994,918.01.  ^     ,  

The  surplus  above  capital  stock  Total $132,088,219.58 

was,  September  30,  1912,  $14,745,-  The  following  statement  gives  de- 

095.67,  and  was  increased  year  by  tails  of  the  business  of  the  Ford 

year  to  $28,124,173.68,  $48,827,032-  Motor  Company  for  the  fiscal  year 

07,  $59,135,770.66.     July  31,  1916,  July  31,  1915,  to  July  31,  1916: 

it  was  $111,960  907.53.     Originally,      Number  of  cars  made  in  year 508,000 

the  car  made  by  the  Ford  Motor     Total  business  done $206,867,347.46 

Company  sold  for  more  than  $900.      Profit  for  the  year 59,994,118.01 

From  time  to  time,  the  selling  price  S?sh  on  hand  and  in  banks    52,550,771.92 

was  lowered  and  the  car  itself  im-  gat^^^t^LKdaib^ancfr '''''' 

proved  until  m  the  year  endmg  July  sembling     plants     (about    2i 

31,  1916,  it  sold  for  $440.     Up  to         weeks'  output) 35,650 

July  31,  1916,  it  had  sold  1,272,986      Cars  sold  during:  year 472,350 

cars  at  a  profit  of  $173,895  416.06.  i^^^  H  W  £s. : ! ! ! ! ! ! !   'tS 

As  the  cars  m  use  multiplied,  sales  Total  employees  in  Detroit  plant 

of  parts  and  of  repairs  increased,  so        getting  $5  a  day  or  more 27,002 

that,    in    the   year   ending   July   31,  Employed  at  84  branch  plants....    14,355 

ZVJ^.  ^Xr  ^^1%  Sro/'^T'  ^»^>  «*'-  S«^a  day   '^'^'^ 

and  parts  was  $3,915,778.94 ;  sales        or  more . . : 36,626 


From  a  mere  assemUing  plant, 
the  plant  of  the  Ford  Motor  Com- 
pany came  to  be  a  mannfacturingr 
plant,  in  which  it  made  many  of  the 
parts  of  the  car  which  in  the  begin- 
ning it  had  purchased  from  others. 
At  no  time  has  it  been  able  to  meet 
the  demand  for  its  cars  or  in  a  large 
way  to  enter  upon  the  manufacture 
.  of  nK>tor  trucks. 

No  special  dividend  having  been 
paid  after  October,  1915  (a  special 
dividend  of  $2,000,000  was  declared 
in  November,  1916,  before  the  filing 
of  the  answers) ,  the  plaintiffs,  who 
together  own  2,000  shares,  or  one 
tenth  of  the  entire  capital  stock  of 
the  Ford  Motor  Company,  on  the  2d 
of  November,  1916,  filed  in  the  cir- 
cuit court  for  the  county  of  Wajrne, 
in  chancery,  their  bill  of  complaint, 
which  bill  was  later,  upon  leave 
granted,  on  April  26, 1917,  amended, 
in  which  bill  they  charge  that  since 
1914  they  have  not  been  represent** 
ed  on  the  board  of  directors  of  the 
Ford  Motor  Company,  and  that 
since  that  time  the  policy  of  the 
board  of  directors  has  been  domi* 
nated  and  controUed  absolutely  by 
Henry  Ford,  the  president  of  tbe 
company,  who  owns  and  for  several 
years  has  owned  68  per  cent  of  the 
entire  capital  stock  of  the  company ; 
that  .the  directors  of  the  company 
are  Henry  Ford,  David  H.  Gray, 
Horace  H.  Rackham,  F.  L.  Klingen- 
smith,  and  James  Couzens,  and  the 
^cecutive  ofiicers  Henry  Ford,  presi- 
dent, F.  L.  Klingensmith,  treasurer, 
and  Edael  B.  Ford,  son  of  Henry 
Ford,  secretary ;  that  after  the  filing 
of  the  original,  and  before  the  filing 
of  the  amended,  bill,  at  the  annual 
meeting  of  the  stockholders,  David 
H.  Gray  retired  from  the  board  of 
directors,  and  Edsel  B.  Ford  was 
elected  and  is  acting  as  a  director. 
Setting  up  that  on  the  Slst  of  July, 
1916,  the  end  of  its  last  fiscal  year, 
the  said  Henry  Ford  gave  out  for 
publicaticm  a  statement  of  the 
financial  condition  of  the  company 
(the  same  as  hereinabove  set  ont), 
that  for  a  number  of  years  a  regular 
dividend,  payable  quarterly,  equal  to 
6  per  cent  moiitiily  upon  the  autiior- 
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ized  capital  stock,  and  the  special 
dividends  hereinbefore  referred  to, 
had  be^i  paid,  it  is  charged  that 
notwithstending  the  earnings  for 
the  fiscal  year  ending  July  81,  1916, 
the  Ford  Motor  Company  has  nol^ 
since  that  date,  declared  any  special 
dividends:  "And  the  said  Henry 
Ford,  president  of  the  company,  has 
declared  it  to  be  the  settied  policy 
of  the  company  not  to  pay  in  the 
future  any  special  dividends,  but  to 
put  back  into  the  business  for  the 
future  all  of  the  earnings  of  the 
company,  other  thim  the  regular  div- 
idend of  five  per  cent  (5  %)  month- 
ly upon  the  authorized  capital  stock 
of  the  company — ^two  million  dol- 
lars ($2,000,000)/' 

This  declaration  of  the  future 
policy,  it  is  charged  in  the  bill,  was 
published  in  the  public  press  in  the 
city  of  Detroit  and  throughout 
the  United  States  in  substantially 
tiie  following  language :  '*  *My  ambi- 
tion,' declared  Mr.  Ford,  ^s  to  em- 
ploy still  more  men;  to  spread  the 
benefits  of  this  industrial  system  to 
ihe  greatest  possible  number^  to  help 
them  to  build  up  their  lives  and  their 
homes.  To  do  this,  we  are  putting 
the  greatest  share  of  our  profits 
back  into  the  business.' " 

It  is  charged  further  that  the  said 
Henry  Ford  stated  to  plaintiffs  per- 
sonally, in  substance,  that  as  all  tlie 
stockholders  had  received  back  in 
dividends  more  than  they  had  in* 
vested  they  were  not  entitled  to  re- 
ceive anything  additional  to  the  reg- 
ular dividend  of  6  per  cent  a  month, 
and  that  it  was  not  his  policy  to  have 
larger  dividends  declared  in  the 
future,  and  that  the  profite  and  earn- 
ings of  the  company  would  be  put 
back  into  the  business  for  the  pur- 
pose of  extending  its  operations  and 
increasing  the  number  of  its  em- 
ployees, and  that,  inasmuch  as  the 
profite  were  to  be  represented  by  in- 
vestment in  plante  and  capital  in- 
vestment, the  stockholders  would 
have  no  right  to  complain.  It  is 
charged  (paragraidi  16)  that  the 
said  Henry  Ford,  ''dominating  and 
controlling  the  policy  of  said  com- 
pany, has  declared  it  to  be  his  pur- 
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pose — and  he  has  actually  engaged 
in  negotiations  looking  to  carrying 
such  purposes  into  effect— to  invest 
millions  of  dollars  of  the  company's 
money  in  the  purchase  of  iron  ore 
mines  in  the  Northern  peninsula  of 
Michigan  or  state  of  Minnesota;  to 
acquire  by  purchase  or  have  built 
ships  for  the  purpose  of  transport- 
ing such  ore  to  smelters  to  be  erected 
on  the  River  Rouge,  adjacent  to  De- 
troit, in  the  county  of  Wayne  and 
state  of  Michigan ;  and  to  construct 
and  install  steel  manufacturing 
plants  to  produce  steel  products  to 
be  used  in  the  manufacture  of  cars 
at  the  factory  of  said  company ;  and 
by  this  means  to  deprive  the  stock- 
holders of  the  company  of  the  fair 
and  reasonable  returns  upon  their 
investment  by  way  of  dividends  to 
be  declared  upon  their  stockholding 
interest  in  said  company/' 

Setting  up  that  the  present  invest- 
ed assets  of  the  company,  exclusive 
of  cash  on  hand,  as  of  July  31, 1916, 
represented  more  than  thirty  times 
the  present  authorized  capital  of  the 
company,  and  2^  times  the  maximum 
limit  ($25,000,000)  fixed  by  the  laws 
of  the  state  of  Michigan  for  capital- 
ization of  such  companies  (now 
$50,000,000),  it  is  charged  that  the 
present  investment  in  capital  and 
assets  constitutes  an  unlawful  in- 
vestment of  the  earnings,  and  that 
the  continued  investment  of  eam^ 
ings  would  be  a  continuation  of  such 
unlawful  policy.  Setting  up  unsuc- 
cessful efforts  to  secure  a  confer- 
ence with  Mr.  Ford  for  the  purpose 
of  discussing  the  question,  and  ask- 
ing that  there  be  a  distribution  of  a 
part  of  the  accumulations,  it  is 
charged:  That  on  September  28, 
1916,  plaintiffs  addressed  to  him, 
and  had  delivered  to  him  by  regis- 
tered letter,  the  following  communi- 
cation : 

"We  have  for  some  time,  as  you 
know,  been  endeavoring  to  make  an 
appointment  to  see  you,  for  the  pur- 
pose— as  you  assumed  and  informed 
one  of  your  associates— <»f  disguss- 
ing  the  affairs  of  the  Ford  Motor 
Ck>mpany  from  the  standpoint  of 
our  interest  as  stockholders,  and 


with  a  view  to  securing  action  by 
the  board  of  directors  looking  to  a 
very  substantial  distribution  from 
its  cash  surplus  as  dividends. 

"Not  having  been  able  to  make  an 
appointment  to  discuss  the  matter 
with  you  personally,  as  we  very 
much  desired  to, do,  we  write  you 
this  letter  upon  the  subject. 

"The  condition  shown  by  your  re- 
cent financial  statement^-Hshowing^ 
approximately  $60,000,000  of  net 
profits  for  the  past  year  and  cash 
surplus  in  bank  exceeding  $50,000,- 
OOOu—it  seems  to  us  would  suggest^ 
without  the  action  being  requested,, 
the  propriety  of  the  beard  taking* 
prompt  action  to  distribute  a  large 
part  of  the  accumulated  cash  surplus, 
as  dividends  to  the  stockholders  to 
whom  it  belongs. 

"While  we  would  be  sorry  to  have 
any  controversy  over  the  matter,  we- 
feel  that  your  attitude  toward  the: 
stockholders  of  the  company  is  en- 
tirely unwarranted. 

"The  statements  that  you  have 
made— that  the  stockholders  are  and 
have  been  reoeiving  as  dividends  all 
they  are  entitled  to^Hshows  a  most 
extraordinary  state  of  mind,  if  it 
represents  your  real  feelings. 

"While  a  dividend  of  6  per  cent 
per  month,  60  per  cent  per  annum,, 
on  the  capital  stock  of  the  company,. 
$2,000,000,  on  its  face  would  seem 
to  be  a  large  dividend — ^the  fact  is, 
however,  that  the  assets  of  the  com-- 
pany  representing  its  surplus  is  aa 
WEoch  the  property  of  the  stock- 
holders as  the  assets  representing* 
the  capital  stock,  and  the  stod^hold- 
ers  are  as  much  entitled  to  a  divi- 
dend that  will  give  them  returns  on 
their  surplus  investment  as  their 
capital  stock. 

"Looking  at  the  situation  in  tkia 
way,  the  dividend  being  paid  the- 
stockholders  is  only  a  little  above 
1  per  cent  on  their  capital  employed 
in  the  business,  and  entirely  out  of 
proportion  to  what  the  stockholders, 
are  entitled  to. 

"In  view  of  the  existing  circum- 
cttances,  we  ask  that  you  promptly 
call  a  meeting  of  the  bmrd  of  direct* 
ors  to  consider  the  situation  and  lay 
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before  them  our  views  as  stockhold- 
ers, as  outlined  in  this  letteri  and  we 
desire  to  say  in  this  connection  that 
we  conceive  it  to  be  the  duty  of  the 
board  of  directors  to  distribute  as  a 
minimum  a  special  dividend  of  not 
less  than  50  per  cent  of  the  accumu- 
lated cash  surplus  of  the  company. 

''Another  matter  that  we  desire 
brought  to  the  attention  of  the  board 
is  our  contention^  as  stockholders, 
that  the  company  has  no  right  to  use 
the  company's  earnings  in  the  con- 
tinued extension  of  the  plants  and 
property  of  the  company;  indeed, 
from  our  point  of  view,  they  have 
already  exceeded  their  authority  in 
^this  directicm^ 

''We  would  be  pleased  to  have 
your  acknowledgment  of  the  receipt 
of  this  letter,  and  advise  that  you 
have  called  a  meeting  6t  the  board 
^  directors  for  the  purpose  of  con- 
sidering and  acting  upon  the  mat- 
ters referred  to  in  iV* 

And  that  they  sent  on  the  same 
day  copies  to  each  of  the  members 
of  the  board  of  directors  of  the 
Ford  Motor  Company,  and  one  to 
Edsel  B.  Ford,  secretary.  That,  al- 
though the  said  Henry  Ford  and 
each  of  the  directors  were  in  the 
city  of  Detroit  at  the  time  of  the  re- 
ceipt of  such  communication,  no  at- 
tention was  paid  to  it  and  no  ac- 
knowledgment made  by  said  Henry 
Ford  personally,  but  in  his  behalf 
his  son,  Edsel,  under  date  October 
10,  1916,  replied : 

"I  beg  to  acknowledge  due  receipt 
of  your  letter  of  September  23, 1916, 
and  to  say  that  it  would  have  been 
answered  before  this  but  for  my  ab- 
sence from  town  for  a  considerable 
length  of  time,  and  pressure  of  other 
matters* 

"It  seems  to  me,  in  view  of  all  the 
conditions  of  business  and  our  ex- 
tensions, which  have  been  deter- 
mined upon  for  so  long  a  time  past 
and  to  which  we  have  been  working, 
that  it  would  not  be  wise  to  increase 
the  dividends  at  the  present  time; 
but,  nevertheless,  I  wifl  lay  your  let- 
ter before  the  board  of  directors, 
and  we  will  give  your  views  regard- 
ing the  increase  of  dividends  and 


extensions  full  consideration  at  our^ 
next  meeting." 

Plaintiffs  addressed  another  letter 
to  Mr.  Ford,  dated  October  11th,  ac- 
knowledging the  receipt  of  the  com- 
munication of  October  10th,  and 
containing,  among  other  things,  the 
following : 

"Rumors  are  current  to  the  effect 
that  the  company  has  very  ambitious 
plans  for  the  expansion  of  the  opera- 
tions of  the  company  under  consid- 
eration, and  negotiations  looking  to 
carrying  them  into  effect  that  would 
involve  the  disbursement  of  a  large 
part  of  the  cash  assets  of  the  com- 
pany. 

"We  would  thank  you  very  much 
to  advise  us  by  early  mail  as  to 
whether  there  is  any  foundation  for 
the  rumors  referred  to,  and  tha€ 
plans  for  the  extension  or  expansion 
of  the  operations  of  business  of  the 
company  that  would  absorb  any  con- 
siderable part  of  the  company's 
present  resources  are  under  consid- 
eration, and  the  status  of  any  nego- 
tiations relating  thereto.  In  short, 
as  stockholders,  we  would  ask  to  be 
advised  promptly  as  to  what  plans 
for  the  enlargement  of  the  plants, 
property,  or  operations  are  under 
way,  or  under  consideration. 

"Of  course,  it  would  be  idle  to 
have  the  board  of  directors  consid- 
er the  question  of  disbursing  the 
cash  assets  of  the  company  in  divi- 
dends, if,  before  the  board  has  con«- 
sidered  our  request,  the  same  have 
been  appropriated  in  the  directions 
referred  to. 

"We  would  respectfully  urge  that 
we  be  given  a  prompt  and  full  reply 
to  this  letter." 

And  it  is  charged  that  up  to  the 
date  of  filing  the  bill  no  reply  had 
been  received  or  acknowledgment 
of  said  communication. 

Paragraphs  25,  26,  27,  and  28  of 
the  bill  read  * 

"(25)  That  during  the  year  end- 
ing July  31,  1916,  the  output  of 
the  said  Ford  Company's  product 
amounted  to  approximately  five 
hundred  thousand  (600,000)  auto- 
mobiles, yielding  to  the  company,  as 
stated,  a  net  profit  of  sixty  million 
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dollars  ($60,000,000).  That  al- 
though there  was  no  reason  to  con- 
clude that  said  company  could  not 
repeat  its  production  of  600,000 
cars  during  the  succeeding  year  and 
sell  the  same  readily  at  the  price  at 
which  they  had  been  sold  in  the  pre- 
vious year,  and  although  labor  and 
material  costs  were  increasing,  the 
said  Henry  Ford  forced  upon  the 
board  of  directors  his  policy  of  re- 
ducing the  price  of  such  cars  by 
eighty  dollars  ($80)  per  car,  mak- 
ing a  difference  in  the  net  sales  price 
of  the  product  of  said  company  for 
the  year  ending  July  31,  1917,  of 
forty  million  dollars  ($40,000,000). 
That  such  policy  was  adopted  only 
for  the  purpose  of  enabling  him  to 
continue  to  carry  out  the  policy  he 
had  decided  upon  to  extend  the  op- 
erations and  increase  the  said  com- 
pany's output  of  manufactured  au- 
tomobiles and  a  production  schedule 
for  the  year  July  31,  1916,  to  July 
31,  1917,  for  eight  hundred  thou- 
sand (800,000)  cars  was  adopted. 
That  in  order  to  prepare  for  such 
increased  production  the  company  is 
now,  in  carrying  out  such  policy  of 
said  Henry  Ford,  engaged  in  practi- 
cally duplicating  the  enormous  plant 
of  the  company  at  Highland  Park  in 
the  county  of  Wasme  and  state  of 
Michigan,  and  in  making  other  large 
expenditures  and  preparing  to  make 
other  expenditures  involving  mil- 
lions of  dollars  in  carrying  out  such 
plan  of  the  expansion  of  the  busi- 
ness plants  and  property  of  the 
company. 

''(26)  That  unless  restrained  by 
the  injunction  of  this  honorable 
court,  the  said  Henry.  Ford  will 
cause  the  cash  assets  that  would 
otherwise  be  available  for  dividends, 
to  be  disbursed  and  invested  in  fixed 
capital  assets. 

"  (27)  In  the  face  of  the  increased 
labor  and  material  cost  and  the  un- 
certain conditions  that  will  prevail 
in  the  business  world  at  the  termi- 
nation of  the  present  World  War,  the 
policy  of  said  Henry  Ford,  in  con- 
tinuing the  expansion  of  the  busi- 
ness of  said  corporation,  is  reckless 
in  the  extreme,  and  seriously  jeop- 


ardizes the  interest  of  your  orators 
as  stqckholders  in  said  corporation. 

''(28)  That  there  are  many  oth- 
er corporations  engaged  in  the  busi- 
ness of  manufacturing  cars  in  com- 
petition with  the  only  car  manufac- 
tured by  the  Ford  Motor  Comi)any, 
to  wit,  the  class  recognized  in  the 
trade  as  'low-priced  cars.'  That  the 
annual  production  of  such  other 
companies  of  such  class  of  cars  runs 
into  the  hundreds  of  thousands  of 
cars  per  annum.  That  if  the  said 
Henry  Ford  is  permitted  to  con- 
tinue the  policy  that  he  has  inaugu- 
rated and  announced  he  is  deter« 
mined  to  carry  out,  of  increasing 
production,  reducing  the  price-  of 
cars,  and  increasing  the  capital  in- 
vestments in  the  conduct  of  such 
business  by  withholding  the  divi- 
dends from  stockholders  to  which 
they  are  entitled,  the  necessary  re- 
sult will  be  the  destruction  of  com- 
petition on  the  sale  of  the  class  of 
cars  manufactured  by  sudi  corpo- 
ration and  the  creation  of  a  complete 
monopoly  in  the  manufacture  and 
sale  of  such  cars,  in  violation  of  the 
state.  Federal,  and  common  law." 

Paragraphs  SO  and  31  read : 

"  (30)  That  by  reason  of  the  de- 
clared policy  of  said  Henry  Ford 
not  to  pay  dividends  and  to  continue 
the  expansion  of  the  business  of 
said  company,  including  the  risks 
involved  in  various  enterprises  pro- 
posed to  be  carried  on  by  said  com« 
pany,  your  orators'  interest  in  said 
Ford  Motor  Company,  which  is 
worth  not  less  than  $50,000,000,  is 
practically  limited  to  a  valuation 
fixed  by  the  dividends  so  regularly  to 
be  declared,  which,  as  stated,  amount 
to  little  more  than  1  per  cent  upon 
the  actual  capital  investment  of  the 
stockholders  of  the  company  in  the 
business  of  said  corporation  and 
renders  the  disposition  of  your 
orators*  stockholding  interest  in 
said  corporation,  except  at  a  sacri- 
fice, impossible. 

"(31)  That  the  operations  of 
said  corporation  should,  by  the  in- 
junction of  this  honorable  court,  be 
limited  at  least  to  the  conduct  of  the 
company's  business  within  tibe  lim- 
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its  of  its  present  capital  investment, 
not  including  its  cash  accumula- 
tions, and  your  orators^  interests  as 
such  stockholders  should  not  be  put 
in  jeopardy  by  the  reckless  ventures 
proposed  to  be  entered  upon  in  con- 
nection with  the  carrying  out  of  the 
policy  of  expansion  of  the  said 
Henry  Ford  as  above  herein  out- 
lined/' 

Plaintiffs  ask  for  an  injunction  to 
restrain  the  carrying  out  of  the  al- 
leged declared  policy  of  Mr.  Ford 
and  the  company,  for  a  decree  re- 
quiring the  distribution  to  stock- 
holders of  at  least  76  per  cent  of  the 
accumulated  cash  surplus,  and  for 
the  future  that  they  be  required  to 
distribute  all  of  the  earnings  of  the 
company  except  such  as  may  be  rea- 
sonably required  for  emergency 
purposes  in  the  conduct  of  the  busi- 
ness. 

The  answer  of  the  Ford  Motor 
Company,  which  was  filed  Novem- 
ber 28,  1916,  admits  most  of  the  al- 
legations in  the  plaintiffs'  bill  of 
complaint,  denying,  upon  informa- 
tion and  belief,  those  in  paragraph 
16  of  the  bill,  and  declining  to  an- 
swer those  charges  personal  to  Mr.' 
Henry  Ford.  It  sets  out  meetings 
of  the  board  of  directors  of  the  31st 
of  October,  2d  of  November,  and 
8th  of  November,  1916.  It  denies 
that  Henry  Ford  forced  upon  the 
board  of  directors  his  policy  of  re- 
ducing the  price  of  cars  by  $80,  and 
says  that  the  action  of  the  board  in 
that  behalf  was  unanimous  and 
made  after  careful  consideration. 
It  admits  that  it  has  decided  to  in- 
crease the  output  of  the  company 
and  is  engaged  in  practically  dupli- 
cating its  plant  at  Highland  Park; 
that  plans  therefor  have  been  under 
consideration  and  practically  agreed 
upon  for  a  year,  and  the  lands  neces- 
sary for  the  expansion  acquired  a 
year  before  this  suit  was  begun,  and 
their  acquisition  laid  before  the 
board  on  the  28th  of  January,  1916, 
and  ratified;  that  these  plans  were 
made  public  as  early  as  December, 
1915;  and,  upon  information  and 
belief,  it  is  alleged  that  the  plain- 
tiffs knew  all  about  it  and  never 


made  any  complaint  until  they  filed 
their  bill  in  this  cause,  unless  the 
letter  set  forth  in  the  bill  of  com- 
plaint can  be  called  a  complaint; 
that  it  has  been  the  policy  of  the 
company,  and  its  practice  for  eight 
or  ten  years,  to  cut  the  price  of 
cars  and  increase  the  output,  a  plan 
which  has  been  productive  of  great 
prosperity,  and  that  what  was  done 
the  1st  of  August,  1916,  was  strictly 
in  accordance  with  this  policy; that 
it  was  not  carried  out  by  cutting  the 
price  of  cars  August  1,  1915,  be- 
cause after  full  discussion  it  was 
determined  that  the  proposed  ex- 
pansions of  business  were  necessary 
to  secure  the  continued  success  of 
the  company,  and  that  a  consider- 
able additional  sum  ought  to  be 
accumulated  for  the  purpose  of  ex- 
tensions and  making  the  improve- 
ments complained  of ;  that  this  pol- 
icy for  the  year  ending  July  31, 
1916,  was  understood  by  all  the  di- 
rectors and  the  management  and,  it 
is  believed,  by  all  of  the  stockhold- 
ers, including  the  plaintiffs;  that 
the  expansion  is  well  under  way ; 
'building  operations  are  being  car- 
ried on ;  tiiat  there  is  a  great  demand 
for  Ford  trucks  which  could  not  be 
supplied  without  such  expansion; 
that  only  such  extensions  and  ex- 
pansions are  contemplated  as  are 
shown  in  the  estimate  found  in  the 
minutes  of  the  directors'  meeting. 
It  is  denied  that  the  proposed  ex- 
pansions jeopardize  the  interests  of 
the  plaintiffs,  and  asserted  that  they 
are  in  accordance  with  the  best  in- 
terests of  the  company  and  in  pur- 
suance of  their  past  policy.  It  is 
denied  that  the  policy  continued 
would  destroy  competition,  and  any 
idea  of  creating  a  monopoly  is  de- 
nied. The  allegations  in  regard  to 
mining,  shipping,  and  transporting 
iron  ore  are  denied,  or  that  anything 
is  being  done  or  contemplated  which 
will  result  in  disaster.  Any  plan  or 
purpose  or  thought  to  injure  or  im- 
pair the  value  of  plaintiffs'  capital 
stock  is  denied,  while  it  is  asserted 
that  their  interests  will  be  improved. 
The  minutes  attached  to  this  answer 
showing  action  of  the  board  of  di- 
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rectors  at  meetings  held  in  October 
and  November,  1916,  are  volumi- 
nous. They  show,  among  other 
things,  approval  of  a  purchase  of 
property  in  the  city  of  New  York, 
costing  $560,052.40.  They  show  dis- 
cussion of  plans  regarding  a  build- 
ing to  be  erected  on  such  property, 
and  deferred  action.  They  show 
that  various  purchases  of  property 
made  during  the  year  1916,  from 
May  to  August,  in  Chicago,  Detroit, 
Kansas  City,  New  Jersey,  Cleveland, 
Ohio,  Iowa,  costing  upwards  of 
$900,000,  were  ratified,  and  an  as- 
sembly plant  ordered  to  be  con- 
structed at  Des  Moines,  Iowa,  at  ap- 
proximately the  cost  of  $420,000. 
The  minutes  of  the  meeting  of  the 
board  of  directors,  held  November 
2, 1916,  after  providing  for  the  pur- 
chase of  certain  lands  .adjacent  to 
the  plant  of  the  defendant  com- 
pany, contain  the  following : 

Whereas,  the  officers  have  pro- 
ceeded with  the  preparations  for 
the  increase  of  the  plant  and  have 
started  the  erection  of  some  of  the 
buildings  to  that  end,  and  having 
incurred  expenditures  in  connection 
therewith,  tiie  details  of  which  have 
been  laid  before  the  board  and  duly 
considered,  together  with  approxi- 
mate estimates  of  the  total  cost  of 
such  extensions  with  explanations 
by  the  officers  and  engineers  of  this 
company,  and  which  approximate 
estimates  so  submitted  by  the  offi- 
cers and  engineers  are  as  follows : 


Now,  therefore,  resolved  that  the 
proceedings  and  action  heretofore 
taken  and  the  expenditures  made  in 
the  works  aforesaid  be  hereby  rati- 
fied and  confirmed ;  and  further  re- 
solved, that  the  officers  are  author- 
ized to  proceed  with  such  plans  for 
building  extensions,  purchase  of 
equipment,  tools,  and  fixtures  as  in 
their  judgment  most  advantageous 
and  economical  for  this  company,  as 
follows,  viz. : 

f 

Equipment,  jigs  and  fixtures  $3,000,000.00 
Completion  of  building  "A" 

extension    300,000.00 

Building  "A"  tools  and  fix- 

tures   700,000.00 

Power  plant  extension  and 

equipment    1,000,000.00 

And  the  officers  are  em- 
powered to  co-operate  in 

the    construction    of    the 

Oakland   avenue   viaduct 

on  the  most  advantageous 

terms  practicable  for  this 

company — estimated    ....      $150,000.00 


i 


Manufacturing  building,  4,- 
story,  800x600   

Manufacturing  building 
equipment  (jigs  and  fix- 
tures)      

Building  ''A''  extension  .... 

Building  "A"  tools  and  fix- 
tures   

Power  plant  extension  and 
equipment  ^ 

Addition  to  office  building  . . 

Body  plant  building 

Dry  kilns,  etc 

Body  plant  equipment 

Oakland  avenue  viaduct 
(300,000)  F.  M.  Ck).'s  share 

John  R  street  viaduct  (200,- 
000)  P.  M.  Co/s  share  . . . 


$3,000,000.00 

3,000,000.00 
300,000.00 

70o,ooaoo 

1,000,000.00 
220,000.00 
800,000.00 
125,000.00 
500,000.00 

150,000.00 

100,000.00 


Total    $9,895,000.00 


With  respeet  to  the  manufa^^tur- 
ing  building,  four-^tory,  800x600, 
the  body  plant  building,  dry  kilns, 
body  plant  equipment,  the  addition 
to  office  building  and  the  J6tm  R 
street  viaduct,  resolved  that  consid- 
eration thereof  be  deferred  until  a 
later  date. 

And,  with  respect  to  certain  new 
operations,  contain  the  following: 

The  adoption  of  the  following 
resolution  was  moved  by  Mr.  Cou- 
zens  and  supported  by  Mr.  Rack- 
ham: 

Whereas  this  company  has  for 
some  time  past  been  maldng  prepa- 
rations looking  to  the  manufacture 
of  its  own  iron  and  the  erection  of 
a  manufacturing  plant  on  lands  to 
be  acquired  from  Mr.  Henry  Ford 
at  the  River  Rouge,  Wayne  county, 
Michigan,  for  that  purpose,  and 
whereas  approximate  estimates 
have  been  submitted  by  the  com- 
pany's engineers  for  such  work  as 
follows : 
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Two  (2)  600-ton  lA^t  fur*  accept  conveyances  from  Mr.  Ford 

naces,  stoves,  blowing  en-  ^^d  to  pay  the   price   stated  upon 

fnr;>rrhaSdiin^^^^  transfer  being  completed^^^^^ 

ment $4,500,000,00  Resolved  further,  that  the  expense 

Ore  dock  and  river  dock  of  turning  basin  and  dredging  of 

front  ..., ,••,••%••    l»<>00,ooo.oo  ^jiq  canal,  as  shown  upon  the  plans 

TTirningJ>a8in,  canal  dredg-       ^^^  ^^  ^  ^j  ^j^  engineers,  half  of  such  canal 

l,oow»n*  by-prodnct'coke           '  being  upon  the  lands  of  Mr.  Ford 

oven  plant,  with  necessary  and  half  upon  the  lands  of  this  com^ 

benzol  plant    ?'$59'99?-99  pany,  be  borne  equally  by  this  com- 

fSJ^' buUdlA^- ::::::::  'SooaoS  P»«y  '^^  ^y  Mr.  Ford,  and  that  the 
Foundry  equipment 250,000.00  management  be  authorized  to  pro- 
Malleable  foundry 500»ooo.00  ceed  with  such  work  and  make  the 

MaUeable  foundry  equipment      150^000.00  necessary  arrangements   to  divide 

Office  building 150,000.00  4.i.«  ^vtw^thm* 

Office  building  equipment...          25,000.00  vneexpenae. 

Track    and    tran^rtation  Carried  unanimously. 

MitaTeo^biudi-n^-::::    IKK  ,  V^^^'' l'^?^T^^^ 

!^^_  to  build    a  building   on  property 

Total $11,325,000.00  owned   by  the   company   in   New 

And  whereas,  certain  steps  have  York  city  for  offices  and  salesroom, 

been  taken  by  the  management  pre-  t-,^-      lease  the   balance   of  the 

Uminary  to  such  work,  including  ^"i^!"«    ^<>'    ^^^^  purposes;  the 

the  hirinir  of  an  An<yin(>er   nrpnara.  DUUding     to      COSt      approximately 

tion  Of  pLs  SI;  ^^  '  P'^®***'^*  $740,000.  At  the  directors'  meeting 
Now,  therefore,  resolved  that  the  held  November  8,  1916,  a  dividend 
undertaking  aforesaid  be  proceeded  <>*  ^^  P®"*  ^"*  ?"  the  capital  stock 
with,  that  the  action  heretofore  J.^  ^^^^  ^^1^1  ^Ji^  ^^f  Z?*?  S" 
taken  in  that  behalf  be  ratified  and  *'^n  .^  respect  to  the  hotel  build- 
confirmed,  and  the  officers  and  man-  '"»  »"  New  York  city  cam^.  At 
agement  are  authorized  to  go  for-  t  ™^i^"f«?i  °il^^^^\f  •  °  ^^^^T" 
ward  with  said  works  as  in  their  J^^*  ^^'  ^^^^'  ^^^  following  resolu- 
judgment  may  be  most  advantageous  *^°^  ^»s  imanimously  adopted :  It 
and  economical  to  this  company  and  ^««  moved,  supported  and  unani- 
they  are  authorized  to  execute  and  mously  cam^  that  m  view  of  wnt- 

carry   out  necessary  contracts   in  ^^  ^^^J^^  f^^^l^Jf^^^.^^^ 

connection  with  such  work  and  make  Kennedy  (hereto  attached)  and  the 

aU  payments  required  in  the  course  <>'*'  report  of  the  president  of  tlw 

thereof  company,  that,  all  things  considered. 

And  'resolved,  that  this  company  J*  ^^  more  dwirable  to  locate 

purchase  of  Henry  Ford  for  the  pur-  *!?«  proposed  blast  furnaces,  steel 

poses  aforesaid  the  following  de-  Pla°*'  *"<*  ^}^^l  extensions  on  the 

scribed     lands,     vix.:-Land3     in  ^^fi^^tt^  r^^^r  *^*^nf  tw  fvS 

SpringweUs  township,  Wayne  coun-  J«  t^e  ^^^  ^ J^^^f"^^,^* J^^^ 

f^'^'^u^Sld  of^i'nlrth'bvtt  '-rand  a^'SrLSri^*dTo 
lows:  Bounded  on  the  north  by  the  proceed  with  the  preparations  for 
Michigan  Central  Railroad,  bounded  ^^^.^  extensions  and  acquiring  of 
on  the  east  by  the  Pere  Marquette  t^e  land  as  originally  passed  at  the 
Railroad,  on  the  south  by  Dix  ave-  directors'  meeting  of  November  2, 
nue  and  River  Rouge,  and  on  the  jgig,  but  that  no  new  contracts  be 
west  by  a  line  approximatdy  50  f eet  entered  into  until  the  injunction 
west  of  the  east  line  of  P.  C.  29  ex-  against  the  directors  has  been  dis- 
tended to  the  River  Rouge — at  the  posed  of." 

coet  thereof  to  Mr.  Ford  with  inter-  The  answer  of  Henry  Ford  is  a 

est  at  the  rate  of  6  per  cent  per  repetition  in  many  respects  of  the 

annum,     approximately     $700,000,  matter  contained  in  the  answer  of 

and  the  officers  are  instructed  to  the  Ford  Motor  Company.    He  de- 
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nies  that  he  has  declared  it  to  be  the 
settled  policy  of  the  company  not  to 
pay  any  special  dividends,  but  to  put 
back  into  the  business  for  the  future 
all  the  earnings  of  the  company 
other  than  the  regular  dividends  of 
6  per  cent  monthly.  He  denies  that 
he  made  a  declaration  as  to  his  fu- 
ture policy  as  controlling  stockhold- 
er in  fixing  the  policy  for  the  man- 
agement of  the  corporation.  He 
admits  that  he  used  the  language 
substantially  set  out  in  the  18th 
paragraph  of  the  bill,  hereinbefore 
set  out,  and  he  does  not  deny,  but 
admits,  that  his  ambition  is  as  there- 
in stated,  but  that  his  action  as  a 
director  will  be  controlled  by  future 
conditions,  and  with  due  respect  to 
the  interests  of  all  concerned.  He 
declares  that  he  has  been  and  al- 
ways is  open  to  argument  and  con- 
viction as  to  what  is  best  and  what 
is  right  in  the  conduct  of  the  affairs 
of  the  Ford  Motor  Company.  He 
denies  that  he  stated  personally  to 
plaintiffs  in  substance  that  as  all  of 
the  stockholders  had  received  back 
in  dividends  more  than  they  had  in- 
vested they  were  not  entitled  to  re- 
ceive anything  additional  to  the  reg- 
ular dividend  of  5  per  cent  per 
month,  and  that  it  was  not  his  policy 
to  have  larger  dividends  declared 
in  the  future,  and  that  the  proceeds 
and  earnings  of  the  company 
would  be  put  back  into  the  business, 
etc.  He  denies  the  allegations  of 
the  16th  subdivision  of  the  bill,  and 
specifically,  ''defendant  denies  that 
he  has  declared  it  to  be  his  purpose 
to  invest  millions  of  dollars  of  the 
company's  money  in  the  purchase  of 
iron  ore  mines  anywhere,  or  to  ac- 
quire by  purchase  or  have  built 
ships  for  the  purpose  of  transport- 
ing ore.  He  admits  that  he  caused 
an  investigation  to  be  made  relative 
to  obtaining  the  necessary  ore  for 
the  proposed  blast  furnaces  herein- 
after referred  to,  but  upon  having 
such  investigation  made  severid 
months  ago  he  found  that  there  was 
abundant  competition  in  the  iron 
ore  market,  and  that  it  was  wholly 
unnecessary  and  undesirable  to  ac- 
quire ore  in  any  other  way  than  by 


purchase,  and  therefore  all  thought 
in  that  direction  was  abandoned. 
The  same  is  true  with  respect  to  the 
acquisition  of  ships  for  the  trans- 
portation of  ore.  This  defendant 
says  that  the  Ford  Motor  Company 
has  for  more  than  a  year  past  been 
laying  plans  publicly  and  openly 
for  the  building  of  blast  furnaces^ 
stoves,  blowing  engines,  coke  ovens, 
foundry  buildings  and  equipment, 
malleable  foundries  and  equipment 
and  the  necessary  accompaniments 
therefor,  for  the  purpose  of  produc- 
ing the  iron  used  in  the  construction 
of  the  cars  of  the  Ford  Motor  Com- 
pany. That  some  contracts  have 
been  entered  into  by  the  company 
to  that  end,  and  some  substantial 
amounts  paid  out  upon  the  prelimi- 
nary work.  He  shows  that  such 
blast  furnaces  and  the  works  above 
described  will  be  for  the  great  bene- 
fit and  advantage  of  the  company, 
not  only  in  the  direct  saving  of 
cost  of  iron  parts,  but  In  the  im- 
provement of  the  quality  thereof. 
He  further  shows  that  the  present 
plans  do  not  contemplate  the  manu- 
facture of  steel,  but  that  in  the  fu- 
ture it  is  hoped  to  be  able  to  produce 
at  comparatively  small  increased 
expense  the  steel  required  by  the 
Ford  Motor  Company  in  the  manu- 
facture of  its  cars.  This  defendant 
denies  absolutely  the  allegation  of 
the  16th  subdivision  that  by  the 
means  stated  in  said  subdivision 
16,  or  in  any  other  way,  that  this 
defendant  proposed  to  deprive  the 
stockholders  of  the  company  of  the 
fair  and  reasonable  return  upon 
their  investments.'^ 

He  answers  the  charges  in  the 
bill  respecting  attempts  on  the  part 
of  plaintiffs  to  have  an  interview 
with  him,  explaining  why  a  desired 
interview  did  not  take  place,  says  he 
supposed  that  the  proposed  inter- 
view related  to  a  desire  on  the  part 
of  plaintiffs  to  sell  their  stock  in  the 
Ford  Motor  Company  to  him,  as 
they  had  previously  attempted  to  do. 
He  admits  the  receipt  of  letters  re- 
ferred to  in  the  bill  of  complaint. 
He  admits  that  the  letter  of  October 
11th,  written  by  the  plaintiffs,  was 
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not  anfl^9mred  until  on  or  about  No« 
vember  3d,  but  he  denies  that  in  the 
meantime  he  continued  to  carry  out 
plans  to  disburse  the  cash  of  the 
company  so  that  there  would  not  be 
funds  available  for  declaring  divi- 
dends. 

The  25th  paragraph  of  the  an- 
swer is  as  follows :  "  (25)  This  de- 
fendant denies  that  he  forced  upon 
the  board  of  directors  his  policy  of 
reducing  the  price  of  such  cars  by 
$80  per  car,  and  says  that  the  action 
of  the  board  was  unanimous  there- 
on after  careful  consideration.  This 
defendant  admits  that  it  was  decid- 
ed to  increase  the  output  of  the 
company,  and  admits  that  the  com- 
pany is  engaged  in  practically  du-^ 
plicating  the  plant  at  Highland 
Park.  He  shows  that  the  plans 
therefor  have  been  under  discussion 
and  have  been  adopted  for  practi- 
cally a  year  past,  and  that  the  entire 
organization  has  been  working  to 
that  end.  He  shows  that  most  of 
the  lands  necessary  for  such  expan- 
sion for  the  Highland  Park  plant 
were  acquired  nearly  a  year  ago. 
That  the  {dans  had  been  made  public 
as  early  as  last  December,  and  upon 
information  and  belief  he  shows 
that  the  plaintiffs  knew  all  about  it, 
and  that  they  never  made  any  comK 
plaint  with  respect  to  it  until  the 
time  of  filing  the  bill  herein,  unless 
the  letters  referred  to  in  the  bill, 
written  by  the  plaintiffs,  could  be 
said  to  be  such  complaint.  This  de- 
fendant shows  that  it  has  been  the 
practice  of  the  Ford  Motor  Com- 
pany, for  the  past  eight  or  ten  years, 
to  cut  the  price  of  the  car  annually 
and  to  increase  the  output.  That 
such  policy  has  been  productive  of 
great  prosperity  to  the  company  and 
to  its  stockholders.  That  what  was 
done  in  that  regard  on  the  1st  of 
August,  1916,  was  strictly  in  pur- 
suance of  the  regular  policy  of  the 
company.  That  this  policy  of  cut- 
ting the  price  was  not  carried  out  on 
the  1st  of  August,  1915,  because  in 
the  counsels  of  the  company,  among 
its  active  managers,  it  was,  after 
full  discussion,  decided  that  the  pro- 
posed expansion  and  buildings  were 


necessary  to  the  continued  success 
of  the  company,  and  that  it  would 
be  wiser  and  better  not  to  cut  the 
price  during  the  fiscal  year  ending. 
July  31,  1916,  in  order  that  a  con- 
siderable additional  fund  might  be 
accumulated  for  the  very  purpose  of 
building  the  extensions  and  making 
the  improvements  that  are  now  be- 
ing complained  of  by  the  plaintiffs. 
This  policy  so  adopted  for  the  fiscal 
year  ending  July  31, 1916,  was  thor- 
oughly understood  by  all  the  direc- 
tors and  active  members  of  the  man- 
agement, and,  as  this  defendant  is 
informed  and  bdieves,  by  all  of  the 
stockholders,  including  the  plains 
tiffs.  Original  price  of  the  touring 
car  which  is  now  sold  at  $360  was 
upwards  of  $900,  being  substantially 
the  same  car,  although  it  has  been 
greatly  improved  in  many  respects 
since  the  time  when  it  was  sold  at 
$900  and  upwards.  The  cuts  in  the 
price  have  been  made  substantially 
every  year,  except  for  the  fiscal  year 
ending  July  31,  1916.  This  defend- 
ant has  every  reason  to  believe  that 
the  action  Of  the  board  of  directors 
in  reducing  the  price  for  the  current 
year  was  very  wise,  and  this  defend- 
ant denies  that  it  was  adopted  for 
any  reason  except  the  permanent 
good  of  the  company.  This  defend- 
ant admits  that  construction  is  now 
under  way  and  has  been  for  months 
past  in  increasing  and  practically 
duplicating  the  size  of  the  plant  at 
Highland  Park.  Much  of  the  ma- 
chinery for  such  expansion  has  here-* 
tof ore  been  ordered,  the  exact  par- 
ticulars of  which  will  be  furnished 
to  the  court.  This  defendant  was 
not  present  at  the  meeting  of  the 
board  of  November  2d.  He  is  in^ 
formed  that  the  reason  why  the  ap- 
propriation for  the  large  building 
referred  to  in  the  estimate  was  not 
passed  was  that  construction  could 
not  commence  until  the  opening  of 
spring.  Building  A  extension  is  now 
approaching  completion.  The  Ford 
Motor  Company  is  now  far  behind 
its  orders.  The  expansion  is  abso- 
lutely essential  for  the  continued 
prosperity  and  success  of  the  corpo- 
ration.    There  is  a  great  demand 
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for  Ford  trucks,  but  the  manufao 
turing  department  of  the  company 
has  been  unable  to  supply  the  de- 
mand, and  is  now  utterly  unable  to 
meet  the  demand.  It  is  estimated 
by  the  manufacturing  department 
that  it  cannot  turn  out  to  exceed  ten 
thousand  trucks  this  year,  wherieas 
it  is  the  estimate  of  the  sales  de- 
partment that  one  hundred  thousand 
could  be  sold  if  they  could  be  turned 
out." 

Paragraph  27  of  the  answer 
reads :  ''  (27)  This  defendant  denies 
that  proposed  expansion  is  reckless 
or  that  it  threatens  to  jeopardize  the 
interest  of  the  plaintiff,  but  shows 
that  the  same  is  strictly  in  accord* 
ance  with  the  best  interests  of  the 
company  and  its  stockholders,  and 
strictly  in  pursuance  of  the  past 
policy  of  the  company.  That  the 
proposed  expansion  and  extension 
are  practical,  feasible,  and  have 
only  been  decided  upon  after  the 
most  careful  investigation  and  ad« 
vice  of  experts  of  the  highest  ob- 
tainable capacity." 

Paragraph  36  reads :  ''  (36)  Fur- 
ther answering,  this  defendant 
shows  that  personally  he  has  always 
been  in  favor  of  maintaining  very 
large  cash  balances ;  that  he  has  al- 
ways been  opposed  to  borrowing 
money,  and  that  he  has  urged  the 
policy  of  paying  cash  for  extensions 
and  expansions  and  other  expenses ; 
that  he  has  often  in  the  past  yielded 
his  better  judgment  in  the  extent  of 
dividends  to  be  paid  after  discussion 
with  other  members  of  the  board; 
that  some  of  the  large  dividends 
paid  have  been  against  this  defend- 
ant's better  judgment,  but  after  dis- 
cussing it  he  has  yielded  his  judg- 
ment to  the  other  members  of  the 
board,  who  at  the  present  time  are 
practically  the  same  as  during  all 
the  past  successful  years  of  the  cor- 
poration, although  Mr.  John  F. 
Podge,  who  was  a  member  for  a 
number  of  years;  retired  on  or  about 
the  18th  day  of  August,  1913.  This 
defendant  shows  that  he  has  no 
fixed  and  unalterable  views  on  the 
subject  of  dividends,  but  is  always 
ready  and  willing  to  discuss  with 


other  members  of  the  board  what 
seems  to  be  right  under  the  circum- 
stances. Inasmuch  as  the  company 
was  contemplating  the  entering  up- 
on large  enterprises  of  expansion  in- 
volving large  amounts  of  cash,  this 
defendant  has  insisted  upon  great 
caution  in  the  matter  of  dividends,' 
particularly  in  view  of  the  condi- 
tions of  business  throughout  the 
world.  This  defendant  shows  that 
the  expenditures  of  the  Ford  Motor 
Company  from  day  to  day  are  very 
great,  and  its  requirements  of  cash 
are  enormous.  He  shows  that  if,  by 
any  chance,  there  should  be  a  sudden 
faUing  off  of  business  or  collapse  of 
business,  that  it  would  require  great 
sums  of  money  to  carry  on  the  busi- 
ness of  the  company,  and  his  idea 
is  to  be  well  fortified  against  emer- 
gencies. This  defendant  is  opposed 
to  any  policy  which  would  necessi- 
tate the  discharge  of  large  number 
of  employees  in  case  there  should  be 
a  sudden  depression  of  business,  if 
there  be  any  way  to  avoid  it,  and 
this  defendant  believes  that  the  lat- 
ter methods  and  policies  ultimately 
redound  to  the  best  financial  inter- 
ests of  the  company  and  its  stock- 
holders. This  defendant  is  not  in 
favor  of  paying  out  in  dividends  the 
surplus  of  tiie  company  to  the  dan- 
,ger  point,  or  any  point  where  it 
could  be  regarded  as  risky  in  the 
least  degree.  This  defendant  fur- 
ther shows  that  he  is  not  in  favor 
of  keeping  up  the  price  of  the  car  to 
the  highest  possible  point  that  the 
public  will  apparently  stand  for  the 
time  being,  but  he  is  in  favor  of  the 
policy  of  reducing  the  price  of  the 
car  from  time  to  time,  as  the  safety 
and  welfare  of  the  company  and 
stockholders  will  dictate,  since  he 
believes  such  to  be  a  better  perma- 
nent policy  for  the  company.  Such 
always  has  been  the  policy  adopted 
in  the  past,  and  he.  believes  that 
■  such  has  been  one  of  the  causes  of 
the  unexampled  success  of  the  com- 
pany." 

Defendants  Klingensmith  and 
Backham  also  answered  the  bill, 
.their  answers  being  generally  in  ac- 
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cord  wifh  those  of  the  Ford  Motor 
Company  and  Mr.  Ford. 

All  of  the  answers  had  been  filed 
on  November  28th,  and  were  used  in 
a  showing,  in  opposition  to  plain- 
tiffs' application  for  an  injunction, 
an  order  to  show  cause  and  a  re- 
straining order  having  been  made 
November  2d.  The  motion  for  in- 
junction came  on  to  be  heard  No- 
vember 29th,  in  the  circuit  court  for 
the  county  of  Wayne,  in  chancery, 
three  circuit  judges  sitting.  An 
opinion  upon  the  application  for  a 
temporary  injunction  was  filed  De- 
cember 9,  1916.  The  conclusions  of 
two  of  said  judges  are  expressed  in 
the  following  excerpt  from  the  opin- 
ion: 

"We  are  of  the  opinion  that  the 
expansion  of  the  business,  by  way  of 
the  establishment  of  a  smelting 
plant  at  the  River  Rouge,  should  be 
restrained,  pending  an  early  hearing 
upon  the  question  of  whether  the 
diverting  of  accumulated  cash  prof- 
its to  that  end  is  an  abuse  of  dis- 
cretion on  the  part  of  the  directors. 
This  involves  a  mixed  question  of 
fact  and  law,  and  we  feel  that  the 
allegations  of  the  bill,  and  the 
showing  in  support  thereof,  make 
this  a  question  to  be  decided  only 
on  a  hearing  upon  the  merits,  and 
therefore  matters  should  stand  as 
they  are,  pending  such  hearing. . 

''Considering  the  importance  of 
the  questions  involved,  we  feel  there 
should  be  a  hearing  on  the  merits 
within  sixty  days.  Let  an  injunc- 
tion issue,  restraining  defendants 
from  using  accumulated  cash  prof- 
its on  hand  for  the  establishment  of 
a  smelting  plant." 

The  third  judge  concurred  in 
granting  the  injunction,  but  refused 
to  concur  in  the  conclusion  that  the 
defendant  corporation  could  law- 
fully engage  in  the  smelting  busi- 
ness. An  order  having  been  entered 
in  the  circuit  court  in  acpordance 
with  the  opinion,  application  was 
made  to  the  supreme  court  for  a 
writ  of  mandamus  to  vacate  and  set 
aside  said  order.  Upon  that  applica- 
tion, it  appearing  that  considerable 
contracts  had  been  made,  that  loss 
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would  attend  an  interruption  of  the 
carrying  out  of  plans,  and  that  Mr. 
Ford  and  others  had  offered  to  in- 
demnify the  company  and  plaintiffs, 
an  alternative  order  was  issued, 
whereupon  the  order  for  temporary 
injunction  was  modified  in  such  way 
as  to  permit  the  use  of  the  accumu- 
lated cash  profits  of  the  Ford  Motor 
Company,  not  exceeding  $10,000,- 
000,  for  the  establishment  of  a 
smelting  plant  during  the  pendency 
of  this  suit  and  until  the  further 
order  of  the  court,  upon  condition 
that  a  bond  in  the  sum  of  $10,000,- 
000,  conditioned  to  refund  to  the 
Ford  Motor  Company  all  money'  so 
used,  be  given,  and  also  conditioned 
that  such  obligation  may  be  en- 
forced against  such  defendants  by 
the  final  decree  herein,  or  by  supple- 
mental proceedings  in  this  cause. 
Thereupon  Messrs.  Ford,  Rackham, 
and  Klingensmith  made  their  writ- 
ing obligatory  in  accordance  with 
said  order,  and  the  bond  was  ap- 
proved January  6,  1917. 

The  cause  came  on  for  hearing  in 
open  court  on  the  21st  of  May,  1917. 
A  large  volume  of  testimony  was 
taken,  with  the  result  that  a  decree 
was  entered  December  6,  1917,  in 
and  by  which  it  is  decreed  that 
within  thirty  days  from  the  entry 
thereof  the  directors  of  the  Ford 
Motor  Company  declare  a  dividend 
upon  all  of  the  shares  of  stock  in  an 
amount  equivalent  to  one  half  of, 
and  payable  out  of,  the  accumulated 
cash  surplus  of  said  Ford  Motor 
Company,  on  hand  at  the  close  of  the 
fiscal  year  ending  July  81,  1916,  less 
the  aggregate  amount  of  the  special 
dividends  declared  and  paid  after 
the  filing  of  the  bill  and  during  the 
year  ending  July  31,  1917;  the 
amount  to  be  declared  being  $19,- 
276,385.96.    It  was  further  decreed : 

"Third.  The  owning,  holding,  or 
operating  by  the  defendant  Ford 
Motor  Company  of,  and  the  using  or 
appropriating  or  incurring  obliga- 
tions which  might  require  or  neces- 
sitate the  using  or  appropriating  of 
any  funds  or  other  property  of  said 
defendant  Ford  Motor  Company 
for,  a  smelting  plant  or  blast  f ur^ 
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nace  or  furnaces  of  the  kind  or 
character  which  the  proofs  adduced 
herein  show  to  be  contemplated  and 
now  in  course  of  construction  on  or 
near  the  River  Rouge,  and  of  any 
lands,  buildings,  machinery,  or 
equipment  therefor,  and  other  inci- 
dent thereof,  is  without  authority 
of  law,  and  is  permanently  and  ab- 
solutely restrained  and  enjoined. 

"Fourth.  The  increase  of  the  fixed 
capital  assets  of  the  defendant  Ford 
Motor  Company,  beyond  those  at  the 
date  of  the  entry  hereof  owned  and 
held  by  the  said  corporation,  is 
without  authority  of  law,  and  is 
permanently  and  absolutely  re- 
strained and  enjoined.  The  date  of 
the  entry  hereof  is  taken,  instead  of 
the  date  of  the  objections  raise.d  by 
plaintiffs  to  any  such  increase,  at 
the  suggestion  of  plaintiffs,  so  that 
said  corporation  shall  not  be  in  any 
wise  embarrassed  through  the 
wrongful  acts  of  the  individual  de- 
fendants. The  said  fixed  capital 
assets  so  owned  and  held  at  the  date 
of  the  entry  hereof  shall  be  deemed 
to  include  such  further  investment 
as  may  be  necessary  to  complete  or 
to  complement  the  same  so  as  to  be 
properly  usable  in  the  conduct  of 
the  regular  business  of  the  said  cor- 
poration. The  said  fixed  capital 
assets  shall  be  deemed  to  be  ex- 
clusive of  those  of  the  kind  or 
character  contemplated  in  the  next 
preceding  paragraph  hereof. 

'The  holding  of  liquid  assets  (in- 
cluding accumulations  of  and  from 
the  earnings  and  profits  of  regular 
business  operations  from  time  to 
time)  by  the  defendant  Ford  Motor 
Company,  in  excess  of  such  as  may 
be  reasonably  required  in  the  prop- 
er conduct  and  carrying  on  of  the 
business  and  operations  of  said 
corporation  in  connection  with,  and 
by  the  use  of,  the  fixed  capital  assets, 
limited  as  aforesaid,  is  likewise 
without  authority  of  law,  and  is 
permanently  and  absolutely  re- 
strained and  enjoined,  and  said  de- 
fendant corporation  and  its  board  of 
directors,  the  individual  defendants 
herein  and  their  respective  succes- 
sors in  office,  are  directed  and  com- 


manded to  declare  and  distribute,  as 
dividends  to  the  stockholders,  any 
such  excess  which  may  now  exist  or 
may  accrue  from  time  to  time  here- 
after. The  term,  'liquid  assets,'  as 
used  herein,  shall  be  deemed  to  in- 
clude all  assets  other  than  fixed 
capital  assets  within  the  meaning 
generally  understood  in  business  of 
said  last-mentioned  term. 

"The  intent  and  purpose  of  this 
subdivision  'fourth'  of  this  decree  is 
to  fix  a  maximum  limit  for  the  ag- 
gregate assets  of  the  defendant 
Ford  Motor  Company,  and,  if  it  be 
practicable  to  increase  either  class 
(fixed  or  liquid)  of  assets  out  of  the 
other  without  affecting  the  aggre- 
gate, such  increase  shall  be  proper — 
the  limit  in  this  subdivision  stated 
for  each  class  having  been  adopted 
as  the  most  convenient  manner  of 
stating  the  limit  of  the  aggregate." 

The  defendants  Ford,  Rackham, 
and  Klingensmith  are  ordered  to 
account  for  any  and  all  sums  used 
since  the  filing  of  the  bill  in  and 
about  the  establishment  of  a  smelt- 
ing plant,  and  within  thirty  days 
after  the  accounting  is  completed  to 
pay  to  the  Ford  Motor  Company,  in 
pursuance  of  the  obligation  of  the 
undertaking  executed  by  them,  the 
amount  by  such  accounting  found 
and  determined  to  have  been  in  fact 
paid  out  in  and  about  the  work 
aforesaid,  and  to  discharge  all  lia- 
bilities incurred  in  that  behalf,  tak- 
ing from  the  Ford  Motor  Company 
conveyance  and  transfer  of  any  and 
all  property  purchased  and  acquired 
in  the  establishment  of  said  plant. 
Dates  are  fixed  for  the  payment  of 
the  special  dividend  ordered  to  be 
made,  and  plaintiffs  are  awarded 
their  costs. 

It  should  be  stated  that  as  to  the 
defendants,  James  Couzens  and 
David  Gray,  the  bill  of  complaint 
was  taken  ais  confessed. 

The  limited  dividend  ordered  is 
fixed  with  reference  to  the  written 
demand  of  plaintiffs  for  the  distri- 
bution of  50  per  cent  of  the  cash.    | 

Defendants  have  appealed,  plain- 
tiffs have  not  appealed,  from  the 
decree.    In   the    briefs,   appellants 
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state  and  discuss  the  following 
propositions : 

"  (1)  The  claim  of  plaintiffs'  coun- 
sel that  a  manufacturing  corpora- 
tion in  Michigan  may  not  have  more 
than  $26,000,000  (now  $50,000,000) 
of  capital  assets,  is  without  merit. 

"  (2)  Monopoly.  There  is  nothing 
in  the  Anti-trust  Laws  which  affects 
this  case.  Mere  bigness  of  a  corpo- 
ration is  not  unlawful. 
;  "(3)  It  is  lawful  for  the  Ford 
Motor  Company  to  build  blast  fur- 
naces at  the  Rouge. 
^  "(a)  No  claim  in  this  regard  is 
made  by  plaintiffs  in  the  bill  of 
complaint. 

-  ''(b)  The  plaintiffs  are  estopped 
by  tiieir  conduct  to  raise  the  ques- 
tion. 

'  "  (c)  The  work  is  not  ultra  vires 
the  corporation. 

"  (4)  The  management  of  the  cor- 
poration and  its  affairs  rests  in  the 
board  of  directors,  and  no  court  will 
interfere  or  substitute  its  judgment 
so  long  as  the  proposed  actions  are 
not  ultra  vires  or  fraudulent.  They 
may  be  ill  advised,  in  the  opinion  of 
the  court,  but  this  is  no  ground  for 
exercise  of  jurisdiction. 

"(S)  The  board  has  full  power 
over  the  matter  of  investing  the  sur- 
plus and  as  to  dividends,  so  long  as 
they  act  in  good  faith. 

''(6)  Such  rights  of  management 
and  control  over  investments  and 
dividends  are  not  only  rules  of  law, 
they  are  rights  fixed  by  the  contract 
between  the  parties  in  the  formation 
of  the  corporation. 

"(7)  These  things  are  so,  al- 
though the  majority  of  the  stock  is 
held  by  one  man. 

"It  is  the  right  and  the  duty  of 
the  majority  to  control.  This  duty 
must  be  exercised,  and  the  respon- 
sibility cannot  be  shifted  or  evaded. 

"(8)  Motives  of  the  board  mem- 
bers are  not  material  and  will  not 
be  inquired  into  by  the  court,  so  long 
as  the  acts  are  within  their  lawful 
powers. 

''(9)  Motives  of  a  humanitarian 
character  will  not  invalidate  or 
form  the  basis  of  any  relief  so  long 
as  the  acts  are  within  the  lawful 
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powers  of  the  board,  if  believed  to 
be  for  the  permanent  welfare  of  the 
company. 

"(10)  The  court  will  not  enter- 
tain a  bill  to  enforce  unconscionable 
demands^  no  matter  what  the  legal 
rights  of  plaintiffs  may  be.*' 

In  the  brief  for  pkiintiffs,  the 
grounds  for  relief  are  stated  as  fol- 
lows : 

"(1)  The  proposed  scheme  of  ex- 
pansion is  not  for  the  financial  ad- 
vantage of  the  corporation,  either 
mediate  or  immediate,  and  is  not  to 
be  prosecuted  with  that  intent,  but 
for  the  purpose  of  increasing  the 
number  of  employees  and  of  the 
cars  produced,  to  the  end  of  giving 
employment  and  low-priced  cars  to 
a  greater  number  of  people. 

"(These  are  ends  worthy  in 
themselves  but  not  within  the 
scope  of  an  ordinary  business  cor- 
poration— ends  which,  if  prosecut- 
ed, should  be  by  individuals  associ- 
ated for  such  purposes). 

"(2)  If  the  proposed  scheme  of 
expansion  were  for  the  proper  and 
legitimate  uses  and  needs  of  the 
corporation,  and  a  cash  surplus 
equivalent  to  that  accumulated  and 
now  on  hand  were  necessary  for  the 
business  of  the  corporation,  never- 
theless, a  proper  dividend  ought  to 
be  required  to  be  declared  and  paid 
out  of  such  accumulated  cash  sur- 
plus, because  the  only  reason  there 
would  not  be  ample  cash  on  hand 
for  all  purposes,  including  proper 
dividends,  is  that  the  price  of  the 
cars,  and  of  the  parts  therefor,  has 
been  arbitrarily  fixed  at  a  figure 
which  it  is  intended  shall  not  pro- 
duce a  net  profit  sufficient  to  fulfil 
all  those  requirements,  including  the 
payment  of  proper  dividends,  and 
the  requiring  of  the  payment  of  div- 
idends will  force,  and  it  is  the  only 
way  by  which  can  be  forced,  the  fix- 
ing of  prices  whith  will  produce  the 
requisite  amount  of  net  profits. 

"(The  whole  scheme  is  to  bring 
about  such  a  relation  of  wages,  rev- 
enue, and  cash  requirements  of  the 
business  as  to  preclude  dividends  of 
a  reasonable  return  upon  the  fair 
value  of  the  capital  stock.) 
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(3)  The  relation,  irrespective 
of  any  limitation  imposed  by  stat- 
ute, between  the  authorized  capital 
stock  of  the  Ford  Motor  Company, 
$2,000,000,  and  the  accumulated  sur- 
plus (outside  of  cash  on  hand  and 
municipal  bonds  in  which  some  of 
the  same  h^s  been  temporarily  in- 
vested), $58,000,000,  is  such  as  in 
and  of  itself  requires  the  prevention 
of  the  further  conversion  of  accum- 
ulated cash  surplus  from  current 
earnings  into  capital  investment 
against  the  objection  of  any  stock- 
holder. 

"(4)  A  smelting  plant  for  the 
manufacture  from  the  ore  of  iron 
for  use  in  the  manufacture  of  auto- 
mobiles is  not  within  the  power  of 
a  corporation  organized  under  Act 
232  of  the  Public  Acts  of  1903, 

"(5)  The  capital  stock  of  a  cor- 
poration organized  under  Act  232  of 
the  Public  Acts  of  1903  is  limited 
to  $25,000,000,  and  as  defendant 
corporation  has  now,  as  shown  by 
the  financial  statement,  an  actual 
capital  investment  (outside  of  cash 
on  hand  and  municipal  bonds  in 
which  some  of  the  same  has  been 
temporarily  invested)  of  $60,000,- 
000,  the  conversion  of  the  accumu- 
lated cash  surplus  from  current 
earnings  into  capital  investment  by 
the  enlargement  of  the  plant  and 
facilities  for  the  manufacture  and 
sale  of  automobiles  is  within  the 
inhibition  of  the  statutory  limita- 
tion/' 

Messrs.  Lucking,  Helfman,  Lucking, 

6  Hanlon,  Alexis  C.  Angell,  L.  B.  Rob- 
ertson, H.  H.  Rackham,  and  Hubert  B. 
Hartman,  for  appellants : 

A  limitation  upon  the  amount  of 
capital  stock  is  in  no  sense  a  limita- 
tion upon  the  amount  of  property. 

1  Cook,  Corp.  §  8;  Wells  v.  Green 
Bay  &  M.  Canal  Co.  90  Wis.  452,  64 
N.  W.  69 ;  Wells's  Estate,  156  Wis.  304, 
144  K.  W.  174;  Barry  v.  Merchants 
Exch.  Co.  1  Sandf.  Ch.  280;  Person  ft 
R.  Co.  v.  Lipps,  219  Pa.  99,  67  Atl. 
1081;  Clark  &  M.  Priv.  Corp.  p.  114, 
§  202;  2  Beach,  Priv.  Corp.  §§  446,  466; 

7  Am.  &  Eng.  Enc.  Law,  719 ;  Parring- 
ton  V.  Tennessee,  95  U.  S.  679,  686,  24 
L.  ed.  558,  560;  10  Cyc.  865;  State, 
Canfield,  Prosecutor,  v.  Morristown 
Fire  Asso.  23  N.  J.  L.  195;  Wetherbee 


v.  Baker,  35  N.  J.  Eq.  505;  People  ex 
rel.  Union  Trust  Co.  v.  Coleman,  126 
N.  Y,  437,  12  L.R. A.  762,  27  N.  E.  818 ; 
Burrall  v.  Bushwick  R.  Co.  75  N.  Y. 
211;  Williams  v.  Western  U.  Teleg.  Co. 
93  N.  Y.  188 ;  Tradesman  Pub.  Co.  v. 
Car  Wheel  Co.  95  Tenn.  634,  31  L.RJL 
593,  49  Am.  St.  Rep.  948,  32  S.  W. 
1097;  Markle  v.  Burgess,  176  Ind.  25, 
95  N.  E.  308. 

The  mere  size  of  a  business,  if 
brought  about  by  legitimate  growth, 
is  not  against  public  policy. 

United  States  v.  Eastman  Kodak 
Co.  226  Fed.  80;  United  States  v.  In- 
ternational  Harvester  Co.  214  Fed. 
1000;  United  States  v.  Keystone 
Watch  Case  Co.  218  Fed.  510. 

Plaintiffs  could  not  stand  by  and  see 
the  corporation  spend  money  and  un- 
dertake the  work  in  question,  and 
thereafter,  when  it  suited  their  pur- 
pose, file  a  bill  for  injunction. 

McKee  v.  Grand  Rapids,  137  Mich. 
212,  100  N.  W.  580;  Stock  v.  Hillsdale, 
155  Mich.  375,  119  N.  W.  435;  Hill  v. 
Atlantic  &  N.  C.  R.  Co.  143  N.  C.  539, 
9  L.R.A.(N.S.)  606,  65  S.  E.  854. 

A  corporation  has  implied  power  to 
do  those  things  necessary  and  helpful 
to  the  conduct  of  its  authorized  busi- 
ness. ' 

Timm  v.  Grand  Rapids  Brewing  Co. 
160  Mich.  371,  27  L.R.A.(N.S.)  186, 
125  N.  W.  357;  Eureka  Iron  &  Steel 
Works  V.  Bresahan,  60  Mich.  332,  27  N. 
W.  524;  Lyde  v.  Eastern  Bengal  R.  Co. 
36  Beav.  10,  55  Eng.  Reprint,  1059; 
Brown  v.  Winnisimmet  Co.  11  Allen, 
326 ;  Jacksonville,  M.  P.  R.  &  Nav.  Co. 
V.  Hooper,  160  U.  S.  514,  40  L.  ed.  515, 
16  Sup.  Ct.  Rep.  379 ;  Louisville  Prop- 
erty Co.  V.  Com.  146  Ky.  827,  38  L.R.A. 
(N.S.)  830,  143  S.  W.  412;  Perkins  v. 
Coffin,  84  Conn.  275,  79  Atl.  1070,  Ann. 
Cas.  1912C,  1188;  Ft.  Worth  City  Co. 
V.  Smith  Bridge  Co.  151  U.  S,  294,  301, 
38  L.  ed.  167,  14  Sup.  Ct.  Rep.  339; 
Malone  v.  Lancaster  Gaslight  &  Fuel 
Co.  182  Pa.  309,  37  Atl.  932;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Keokuk  & 
H.  Bridge  Co.  131  U.  S.  371,  33  L.  ed. 
157,  9  Sup.  Ct.  Rep.  770;  Central  Trust 
Co.  V.  Columbus,  H.  Valley  &  T.  R.  Co. 
87  Fed.  815 ;  S.  0.  &  C.  Co.  v.  Ansonia 
Water  Co.  83  Conn.  611,  78  Atl.  432; 
Bridgeport  v.  Housatonic  R.  Co.  15 
Conn.  502;  Meredith  v.  New  Jersey 
Zinc  &  I.  Co.  59  N.  J.  Eq.  271,  44  Atl. 
55;  Joy  v.  Jackson  &  M.  PI.  Road  Co. 
11  Mich.  170;  Malone  v.  Lancaster 
Gaslight  &  Fuel  Co.  182  Pa.  309,  87 
Atl.  932 ;  State  ex  rel.  Hadlesy  v.  Mis- 
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sottri  P.  R.  Co.  287  Mo.  338,  141  S.  W. 
643;  Joseph  Bancroft  &  Sons  Go.  v. 
Bloede,  62  L.RJL  734,  45  G.  G.  A.  354, 
106  Fed.  396;  Schaeffer  Piano  Mfg.  Go. 
V.  National  Fire  Extingruisher  Go.  78 
G.  C.  A.  293,  148  Fed.  168;  Heinz  v. 
National  Bank,  150  G.  G.  A.  592,  237 
Fed.  950;  MeAdow  v.  Kansas  City 
Western  R.  Go.  96  Kan.  423,  L.R.A. 
1917B,  1158,  151  Pac.  1113;  United 
States  y.  Winslow,  227  U.  S.  218,  57  L. 
ed.  485,  33  Sup.  Gt.  Rep.  253. 

The  management  of  the  corporation 
and  its  affairs  rests  in  the  board  of 
directors,  and  no  court  will  interfere 
or  substitute  its  judgment  so  long  as 
the  proposed  actions  are  not  ultra 
vires  or  fraudulent. 

Cook,  Corp.  §  684;  10  Cyc.  987;  Joy 
▼.  Jackson  ft  M.  PI.  Road  Co.  11  Mich. 
170;  People  ex  rel.  La  Grange  Twp.  v. 
State  Treasurer,  24  Mich.  471 ;  Repub- 
lican Mountain  Silver  Mines  v.  Brown, 
24  L.R.A.  776,  7  C.  C.  A.  412,  19  U.  S. 
App.  203,  58  Fed.  644 ;  Perkins  v.  Gof* 
fin,  84  Conn.  275,  79  Atl.  1070,  Ann. 
Gas.  1912C,  1188;  Converse  v.  Hood, 
149  Mass.  471,  4  L.R.A.  521,  21  N.  E. 
878;  North  American  Land  &  Timber 
Co.  V.  Watkins,  48  G.  G,  A.  254, 109  Fed. 
105;  Ranger  v.  Champion  Cotton-Press 
Co.  52  Fed.  609;  Worth  Mfg.  Co.  v. 
Bingham,  64  C.  G.  A.  119,  116  Fed. 
785;  Gowell  v.  McMillin,  100  C.  C.  A. 
443,  177  Fed.  42;  Wilson  v.  American 
Ice  Go.  206  Fed.  741;  Gamble  v. 
Queens  County  Water  Co.  123  N.  Y. 
91,  9  L.R.A.  630,  25  N.  E.  201. 

The  board  of  directors  has  full  pow- 
er over  the  matter  of  investing  the 
surplus  and  as  to  dividends,  so  long 
as  they  act  in  good  faith. 

Gibbons  v.  Mahon,  136  U.  S.  549, 
558,  34  L.  ed.  525,  527, 10  Sup.  Gt.  Rep. 
1057;  2  Cook,  Corp.  §  545;  Hunter  v. 
Roberts,  T.  &  Co.  83  Mich.  63,  47  N. 
W.  131 ;  Knapp  v.  S.  Jarvis  Adams  Go. 
70  G.  G.  A.  536,  135  Fed.  1008;  Marks 
v.  American  Brewing  Co.  126  La.  666, 
52  So.  983;  Burden  v.  Burden,  159  N. 
Y.  287,  54  N.  B.  17;  Knight  v.  Alamo 
Mfg.  Go.  190  Mich.  223,  157  N.  W.  24; 
Trimble  v.  American  Sugar  Ref.  Co. 
61  N.  J.  £q.  340,  48  Atl.  912;  1  Mor- 
awetz,  Priv.  Corp.  447;  Schell  v.  Al- 
ston Mfg.  Co.  149  Fed.  439 ;  Blanchard 
V.  Prudential  Ins.  Co.  78  N.  J.  Eq.  471, 
79  Atl.  533,  80  N.  J.  Eq.  209,  83  Atl. 
220;  Nickals  v.  New  York,  L.  E.  &  W. 
R.  Go.  21  Blatchf .  177, 15  Fed.  575, 119 
U.  8.  296,  30  U  ed.  363,  7  Sup.  Gt.  Rep. 
209. 


Such  rights  of  management  and  con- 
trol over  investments  and  dividends 
are  not  only  rules  of  law,  but  are 
rights  fixed  by  the  contract  between 
the  parties  in  the  formation  of  the  cor- 
poration. 

Joy  V.  Jackson  &  M.  PI.  Road  Go.  11 
Mich.  170;  Clearwater  v.  Meredith 
(Ferguson  v.  Meredith)  1  Wall.  25, 
17  L.  ed.  604;  Spencer  v.  Seaboard  Air 
Line  R.  Go.  137  N.  G.  107,  1  L,RjA. 
(N.S.)  619,  49  S.  E.  96;  Perkins  v. 
Coffin,  84  Conn.  275,  79  Atl.  1070,  Ann. 
Gas.  1912G,  1188;  Atty.  Gen.  ex  rel. 
Dusenberry  v.  Looker,  111  Mich.  501, 
58  L.R.A.  947,  69  N.  W.  929;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Nickals,  119 
U.  S.  304,  30  L.  ed.  367,  7  Sup.  Gt.  Rep. 
209. 

It  is  the  right  and  duty  of  the  ma- 
jority to  decide  and  to  control.  This 
is  a  responsibility  which  cannot  be  ab- 
rogated or  evaded. 

Gowell  V.  McMillin,  100  C.  G.  A.  448, 
177  Fed.  42;  Wilson  v.  American  Ice 
Go.  206  Fed.  743. 

Motives  of  the  board  members  are 
not  material  and  will  not  be  inquired 
into  by  the  court,  so  long  as  the  acts 
are  within  the  authority  of  the  direc- 
tors and  justified  by  the  objects  for 
which  the  company  was  incorporated. 

Oglesby  v.  Attrill,  105  U.  S.  605,  26 
L.  ed.  1186;  Republican  Mountain  Sil- 
ver Mines  v.  Brown,  24  L.R.A.  776,  7 
G.  C.  A.  412,  19  U.  S.  App.  203,  58  Fed. 
644;  American  Alkali  Co.  v.  Campbell, 
113  Fed.  398. 

Motives  of  a  humanitarian  charac- 
ter will  not  invalidate  or  form  the 
basis  of  any  relief,  so  long  as  the  acts 
are  within  the  lawful  powers  of  the 
board,  if  believed  to  be  for  the  perma- 
nent welfare  of  the  company. 

Hawes  v.  Oakland  (Hawes  v.  Contra 
Costa  Water  Co.)  104  U.  S.  450,  26  L. 
ed.  827;  Taunton  v.  Royal  Ins.  Go.  2 
Hem.  &  M.  135,  71  Eng.  Reprint,  413, 
S3  L.  J.  Gh.  N.  S.  406,  10  J\ir.  N.  S. 
291,  10  L.  T.  N.  S.  156,  12  Week.  Rep. 
549;  HenderL^on  v  Bank  of  Australia, 
L.  R.  40  Gh.  Div.  170,  58  L.  J.  Gh.  N. 
S.  197,  59  L.  T.  N.  S.  866,  87  Week. 
Rep.  332;  HeiiiZ  v.  Nntional  Bank,  150 
G.  G.  A.  692,  237  Fed.  942;  Steinway 
V.  Steinway  &  Sons,  17  Misc.  43,  40 
N.  Y.  Supp.  718;  People  ex  rel.  Metro- 
politan L.  Ins.  Co.  V.  HotchkisB,  136 
App.  Div.  150,  120  N.  Y.  Supp.  649. 

The  court  will  not  entertain  a  bill 
to  enforce  unconscionable  demands, 
no  matter  what  the  strict  legal  rights 
may  be. 
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Interstate  Sav.  &  L.  Asso.  v.  Badg- 
ley,  115  Fed.  390;  Post  v.  Beacon 
Vacuum  Pump  &  Electrical  Co.  28  C. 
C.  A.  431,  50  U.  S.  App.  271,  84  Fed. 
371 ;  Van  Norsdall  v.  Smith,  141  Mich. 
355,  104  N.  W.  660. 

Messrs.  Stevenson,  Carpenter,  But- 
zel,  &  Backus,  and  Thomas  G.  Long, 
for  appellees: 

.    A  court  of  equity  may  require  the 
declaration  and  payment  of  dividends 
nt  the  suit  of  the  stockholders  of  a 
corporation. 

10  Cyc.  548;  7  R.  C.  L.  §  269;  Cook, 
Corp.  7th  ed.  §  545;  Clark  &  M.  Priv. 
Corp.  §  517f;  Thomp.  Corp.  §  4509; 
MoraWetz,  Priv.  Corp.  2d  ed.  §  276; 
Hunter  v,  Roberts,  T.  &  Co.  83  Mich. 
63,  47  N.  W.  131 ;  Miner  v.  Belle  Isle 
Ice  Co.  93  Mich.  97,  17  L.R.A.  412,  53 
N.  W.  218;  Pratt  v.  Pratt,  33  Conn. 
446;  Hiscock  v.  Lacy,  9  Misc.  578,  30 
N.  Y.  Supp.  860;  Wilson  v.  American 
Ice  Co.  206  Fed.  736 ;  Storrow  v.  Texas 
Consol.  Compress  &  Mfg.  Asso.  31  C. 
C.  A.  139,  59  U.  S.  App.  120,  87  Fed. 
612;  Re  Brantman,  156  C.  C.  A.  529, 
244  Fed.  101. 

The  relation  between  the  authorized 
capital  stock  of  the  Ford  Motor  Com- 
pany and  the  actual  fixed  capital  in- 
vestment of  the  company  is  such  that 
further  conversion  of  c\irrent  earn- 
ings into  fixed  capital  may  not  be 
made  against  the  objection  of  any 
stockholder. 

MoraWetz,  Priv.  Corp.  2d  ed.  §  447; 
Pratt  V.  Pratt,  33  Conn.  446;  Wilson  v. 
American  Ice  Co.  206  Fed.  736. 

A  stockholder  has  the  right  to  com- 
plain, assuming  the  corporation  is  ex- 
ceeding its  powers. 

Clark  &  M.  Priv  Corp.  §  300;  3 
Thomp.  Corp.  §  2846;  Victor  v.  Louise 
Cotton  Mills,  148  N.  C.  107,  16  L.R.A. 
(N.S.)  1020,  61  S.  E.  648,  16  Ann.  Cas. 
291;  Mills  v.  Central  R.  Co.  41  N.  J. 
Eq.  1,  2  Atl.  453;  Byrne  v.  Schuyler 
Electric* Mfg.  Co.  65  Conn.  336,  28 
L.R. A.  304,  31  Atl.  833 ;  Day  v.  Spiral 
Springs  Buggy  Co.  57  Mich.  146,  58 
Am.  Rep.  352,  23  N.  W.  628;  C.  H.  Lit- 
tle Co.  V.  Woodward  Ave.  Cemetery 
Asso.  135  Mich.  248,  97  N.  W.  682; 
Pere  Marquette  R.  Co.  v.  Graham,  136 
Mich.  445,  99  N.  W.  408. 

Corporations  created  under  general 
laws  providing  for  articles  of  associa- 
tion have  powers  "simply  such  as  the 
statute  confers,  and  the  enumeration 
of  them  implies  exclusion  of  all  oth- 
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U.  S.  71,  25  L.  ed.  950;  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.  &  T.  R.  Co.  118 
U.  S.  290,  30  L.  ed.  883,  6  Sup.  Ct.  Rep. 
1094;  People  v.  Gansley,  191  Mich. 
357,  158  N.  W.  195,  Ann.  Cas.  1918E, 
165;  American  Teleph.  &  Teleg.  Co.  v. 
Secretory  of  Stote,  159  Mich.  196,  123 
N.  W.  568;  American  Automobile  Ins. 
Co.  V.  Insurance  Comrs.  174  Mich.  295^ 
140  N.  W.  557. 

The  defendant  corporation  had  no 
implied  powers. 

Atty.  Gen.  v.  Oakland  County  Bank, 
Walk.  Ch.  (Mich.)  90;  Michigan  Bank 
v.  Niles,  1  Dougl.  (Mich.)  401,  41  Am. 
Dec.  575;  People  ex  rel.  Atty.  (Sen.  v. 
River  Raisin  &  L.  E.  R.  Co.  12  Mich. 
390,  86  Am.  Dec.  64;  Thomp.  Corp.  § 
2770 ;  Day  v.  Spiral  Springs  Buggy  Co. 
57  Mich.  146,  58  Am.  Rep.  352,  23  N. 
W.  628 ;  Teele  v.  Rockport  Granite  Co. 
224  Mass.  20,  112  N.  E.  497;  People  ez 
rel.  Tiffany  &  Co.  v.. Campbell,  144  N. 
Y.  166,  38  N.  E.  990;  Cause  v.  Com- 
monwealth Trust  Co.  196  N.  Y.  134, 
24  L.R.A.(N.S.)  967,  89  N.  E.  476; 
Nicollet  Nat.  Bank  v.  Frisk-Turner  Co. 
71  Minn.  413,  70  Am.  St.  Rep.  334,  74 
N.  W.  160;  Fifth  Ave.  Coach  Co.  v. 
New  York,  58  Misc.  401,  111  N.  Y. 
Supp.  759;  National  Car  Advertising 
Co.  V.  Louisville  &  N.  R.  Co.  110  Va. 
413,  24  L.R.A.(N.S.)  1010,  66  S.  E. 
88;  Hartford  &  N.  H.  R.  Co.  v.  Cros- 
well,  5  Hill,  383,  40  Am.  Dec.  354; 
Marietta  &  C.  R.  Co.  v.  Elliott,  10  Ohio 
St.  57;  Pearce  v,  Madison  &  I.  R.  Co. 
21  How.  441,  16  L.  ed.  184;  People  ex 
rel.  Moloney  v.  Pullman's  Palace  Car 
Co.  175  111.  125,  64  L.R.A.  366,  61  N.  E. 
664;  People  ex  rel.  Healy  v.  Illinois 
C.  R.  Co.  233  111.  378,  16  L.R.A.  (N.S.) 
604,  122  Am.  St.  Rep.  181,  84  N.  E. 
368,  13  Ann.  Cas.  285;  Calumet  &  C. 
Canal  &  Dock  Co.  v.  Conkling,  273  IIL 
818,  L.R.A.1917B,  814,  112  N.  E.  982; 
Consumers'  Gas  Trust  Co.  v.  Quinby, 
70  C.  C.  A.  220,  137  Fed.  882;  Down- 
ing V.  Mt.  Washington  Road  Co.  40  N. 
H.  230 ;  Davis  v.  Old  Colony  R.  Co.  131 
Mass.  258,  41  Am.  Rep.  221;  Western 
Maryland  R.  Co.  v.  Blue  Ridge  Hotel 
Co.  102  Md.  307,  2  L.R.A.(N.S.)  887, 
111  Am.  St.  Rep.  362,  62  Atl.  851; 
Northside  R.  Co.  v.  Worthington,  88 
Tex.  562,  63  Am.  St,  Rep.  778,  30  S.  W. 
1055;  Zum  v.  Mitchell,  —  Tex.  Civ. 
App.  — ,  196  S.  W.  544;  Byrne  v. 
Schuyler  Electric  Mfg.  Co.  65  Conn. 
336,  28  L.R.A.304,  31  Atl.  833;  Central 
R.  Co.  V.  Collins,  40  Ga.  582;  Central 
Life  Securities  Co.  v.  Smith,  149  C.  C. 
A.  360,  236  Fed.  170. 


The  statutory  limitation  upon  capi- 
tal stock  is  a  limitation  upon  the 
amount  of  property  the  corporation 
may  have. 

Machen,  Corp.  §  497;  Stamford 
Trust  Co.  V.  Yale  &  T.  Mfg.  Co.  83 
Conn.  43,  75  AtL  90;  Markle  v.  Bur- 
gess, 176  Ind.  25,  95  N.  E.  308;  New 
Haven  v.  City  Bank,  31  Conn.  109; 
People  ex  rel.  Bank  of  Commonwealth 
V.  Tax  &  A.  Comrs.  23  N.  Y.  192;  In- 
dianapolis &  St.  L.  R.  Co.  V.  Vance,  96 
U.  S.  450,  455,  24  L.  ed.  752,  755;  State 
B.  Tax  Cases,  92  U.  S.  575,  23  L.  ed. 
663 ;  Wilmington  Underwriters  Ins.  Co. 
V.  Stedman,  130  N.  C.  221,  41  S.  E. 
279;  Judy  v.  Beckwith,  137  Iowa,  24, 
15  L.R.A.(N.S.)  142,  114  N.  W.  565, 
15  Ann.  Cas.  890;  Consolidated  Coal 
Co.  V.  Miller,  286  111.  149,  86  N.  E.  205; 
Com.  V.  New  York,  P.  &  O.  R.  Co.  188 
Pa.  169,  41  Atl.  594;  Smith  v.  Dana, 
77  Conn.  543,  69  L.R.A.  76,  107  Am. 
St.  Rep.  51,  60  Atl.  117. 

The  results  of  monopoly  are  the 
same,  whether  it  be  a  monopoly  in 
contemplation  of  law  only,  or  a  virtual 
or  purely  economic  monopoly. 

Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  ed.  619,  34  L.R.A. 
(N.S.)  834,  81  Sup.  Ct.  Rep.  502,  Ann. 
Cas.  1912D,  734;  United  States  v. 
Trans-Missouri  Freight  Asso.  166  U. 
S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
540 ;  Chesapeake  &  0.  Fuel  Go.  v.  Unit- 
ed States,  53  C.  C.  A.  256,  115  Fed. 
610;  United  States  v.  Eastman  Kodak 
Co.  226  Fed.  62;  Patterson  v.  United 
States,  138  C.  C.  A.  123,  222  Fed.  599; 
Richardson  v.  Buhl,  77  Mich.  632,  6 
L.R.A.  457,  43  N.  W.  1102. 

Ostrander,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  authorized  capital  stock  of 
the  defendant  company  is  $2,000,- 
000.  Its  capital,  in  July,  1916,  in- 
vested in  some  form  of  property,  in- 
cluding accounts  receivable,  was 
$78,278,418.65,  and,  less  liabilities 
other  than  capital  stock,  was  more 
than  $60,000,000.  Besides  this,  it 
had  and  was  using  as  capital  nearly 
$54,000,000  in  cash  or  the  equiva- 
lent of  cash.  It  is  contended  by 
plaintiffs  that  because  the  statute 
has  prescribed  that  the  total  author- 
ized capital  stock  shall  be  not  less 
than  $1,000,  and  not  more  than  $25,- 
000,000  (now  $50,000,000),  the 
capital  of  any  corporation  organized 
under  the  act  may  not  lawfully  ex- 
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ceed  $25,000,000  (now  $50,000,000). 
In  the  argument  presented  by  them 
the  term  "capitaF*  is  used  as  mean- 
ing "the  aggregate  of  the  sums  sub- 
scribed and  paid  in  or  secured  to  be 
paid  in  by  the  shareholders,  with 
the  addition  of  all  gains  or  profits 
realized  in  the  use  and  investment 
of  those  sums;  or,  if  losses  have 
been  incurred,  then  it  is  the  residue 
after  deducting  such  losses." 

Pointing  out  that  the  shares  of 
stock  are  at  all  times  representative 
of  the  capital,  whatever  it  may  be, 
it  is  said  that  the  learned  trial 
judge  decided  that  "it  was  the  legis- 
lative intent  to  prohibit  a  corpora- 
tion having  a  capital  in  excess  of 
the  maximum  limitation,  whether 
that  excess  was  acquired  by  contri- 
butions from  stockholders  or  from 
profits  on  those  contributions." 

And,  in  the  judgment  of  counsel 
for  plaintiffs,  the  essence  of  the  rea- 
soning employed  by  the  trial  judge 
may  be  and  is  stated  by  them  in  this 
language :  "Looking  at  the  statute, 
the  history  of  the  times,  and  the 
constitutional  provision  respecting 
corporations,  it  appears  that  the 
limitation  in  question  was  put  in  the 
statute  because  it  was  believed  that 
mischief  would  result  unless  a  re- 
striction was  placed  upon  corporate 
capital ;  that  it  was  the  intent  of  the 
statute  to  prevent  this  mischief; 
that  to  permit  corporations  to  in- 
crease their  capital,  at  pleasure, 
from  undivided  profits,  would  frus- 
trate that  intent  and  g^ve  to  old 
corporations  powers,  rights,  and 
privileges  which  were  not  given  to 
new  corporations,  and  thus  make 
corporations  unequal  before  the 
law,  contrary  to  the  intent  of  the 
provision  in  our  Constitution  re- 
specting corporations,  to  place  them 
all  on  a  basis  of  equality." 

It  was  the  opinion  of  the  three 
judges  to  whom  was  presented  the 
application  for  a  temporary  re- 
straining order  that  the  statute,  in 
the  language  referred  to,  does  not 
limit  the  amount  of  capital — that 
portion  of  the  assets  of  a  corpora- 
tion, regardless  of  their  source,  uti- 
lized for  th^  conduct  of  the  corpo- 
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rate  business  for  the  purpose  of 
deriving  gains  and  profits — ^which  a 
corporation  organized  under  the  act 
may  lawfully  possess. 

The  term,  "capital  stock,"  in  its 
primary    sense,    means   the   fund, 

property,  or  other 
means  contributed 
or  agreed  to  be  con- 
tributed by  shareholders  as  the 
financial  basis  for  the  prosecution 
of  the  business  of  the  corporation, 
being  made  directly  through  stock 
subscriptions  or  indirectly  through 
the  declaration  of  stock  dividends. 
The  capital  stock  of  a  corporation  is 
always  representative  of  the  net  as- 
sets of  the  corporation,  whatever 
they  may  be,  and  so  a  share  of  stock 
may  be  worth  more  or  less  than  its 
par  value,  because  it  is  representa- 
tive of  an  aliquot  part  of  the  net 
assets  of  the  corporation.  The  sec- 
tion of  the  statute  with  which  we 
are  dealing  relates  to  the  organiza- 
tion of  corporations,  and,  plainly,  it 
is  the  legislative  intent  that  no  more 
than  $^0,000,000  of  capital  shall  be, 
in  the  first  instance,  aggregated 
and  embarked  in  business  under 
this  law.  It  has  been  the  policy  of 
the  state,  unlike  that  of  most  of  the 
states,  to  limit  the  aggregate  of 
capital  which,  in  the  first  instance, 
may  be  employed  in  corporate  enter- 
prises ;  but  the  history  of  legislation 
is  not  evidence  of  a  continuing  state 
policy  which  limits  the  capital  assets 
of  corporations.  Act  No.  41,  Public 
Acts  of  1853,  authorized  the  forma- 
tion of  manufacturing  corporations. 
It  contained  the  provision:  "The 
amount  of  the  capital  stock  in  every 
such  corporation  shall  be  fixed  and 
limited  by  the  stockholders  in  their 
articles  of  association,  and  shall,  in 
no  case,  be  less  than  ten  thousand 
dollars,  nor  more  than  five  hundred 
thousand  dollars,  and  shall  be  divid- 
ed into  shares  of  twenty-five  dollars 
each.  The  capital  stock  may  be  in- 
creased, and  the  number  of  shares, 
at  any  meeting  of  the  stockholders 
called  for  that  purpose :  Provided, 
that  the  amount  so  increased  shall 
not,  with  the  existing  capital,  exceed 
five  hundred  thousand  dollars." 


In  1875,  Act  No.  89,  this  law  was 
amended.  As  to  corporations  en- 
gaged in  mining  or  manufacturing 
iron,  steel,  silver,  lumber,  or  copper, 
the  maximum  limit  of  capital  stock 
was  fixed  at  $2,500,000,  as  to  any 
other  manufacturing  corporation 
the  limit  was  $500,000,  and  it  was 
expressly  subject  to  these  limita- 
tions that  the  capital  stock  was  per- 
mitted to  be  increased.  At  the  same 
session,  Act  No.  187  was  passed  for 
the  incorporation  of  manufacturing 
companies.  The  minimum  limit  of 
capital  stock  was  fixed  at  $10,000, 
which  might  be  increased  by  stock- 
holders; the  maximum  limit  being 
$2,500,000.  In  1881,  Act  No.  257, 
the  maximum  was  increased  to  $5,- 
000,000.  Act  No.  232  of  the  Public 
Acts  of  1885  was  a  revision  of  laws 
for  incorporating  manufacturing 
companies.  By  its  terms  the  arti- 
cles of  incorporation  were  required 
to  state  the  amount  of  capital  stock, 
not  less  than  $5,000  or  more  than 
$5,000,000,  except  that  corporations 
for  manufacturing  cheese  or  other 
products  of  milk  might  have  not  less 
than  $1,000  capital  stock.  The  ex- 
press terms  are  that,  subject  to 
these  limitations,  the  capital  stock 
may  be  increased  or  diminished, 
etc.  In  argument,  significance  is  at- 
tached to  the  language  employed  in 
the  Act  of  1853,  authorizing  an  in- 
crease of  capital  stock,  but  provid- 
ing that  the  amount  of  the  increase, 
"with  the  existing  capital,"  shall 
not  exceed  the  maximum  of  $500,- 
000.  Significance  is  also  attached  to 
the  language  in  the  amending  acts, 
which  permit  an  increase  of  capital 
stock  subject  to  the  limitations  as 
to  minimum  and  maximum  of  cap- 
ital stock. 

Assuming  that  the  legislature,  in 
passing  the  Law  of  1853,  had  in 
view  the  distinction  between  capital 
stock  and  capital,  or  capital  assets, 
and  intended  a  maximum  limitation 
of  the  amount  of  capital,  the  as- 
sumption must,  of  course,  rest  upon 
the  language  employed  in  the  law. 
When  the  legislature  in  the  later  act 
omitted  the  words  upon  which  the 
assumption  is  based,  no  reason  is 
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apparent  for  the  oonclusion  that  the 
limitation  of  capital  was  still  in- 
tended. If  the  Act  of  1853  contains 
evidence  of  a  policy  limiting  capi- 
tal assets,  the  Act  of  1903  contains 
no  such  evidence. 

There  is  no  apparent  reason  for 
entering  upon  the  task  of  interpret- 
ing or  construing  language  which 
is  self-interpreting,  which  has  a 
clear,  reasonable  meaning.  The 
same  general  implications  are  to  be 
drawn  from  the  phrase,  "not  more 
than/'  as  from  the  phrase,,  "not  less 
than.''  We  are  not  called  upon  to 
find  a  reason  for  the  policy  of  limit- 
ing the  capital  stock,  or  for  the  fail- 
ure to  also  limit  the  value  of  the 
assets  which  may  at  any  time  be  em- 
ployed, in  the  corporate  business. 

We  may  assume  a 
legislative  reason, 
but  may  not  assume 
that,  because  a  pos- 
sible reason  may  be 
given  for  a  further  limitation,  such 
further  limitation  must  be  implied. 
The  reasons  given  for  a  different 
interpretation  of  the  language,  rea- 
sons which  introduce  matter  not  in 
the  statute,  are  inconclusive.  If  the 
claimed  statute  limitation  exists,  it 
is  imperative.  It  is  manifestly  im- 
practicable, if  not  impossible,  to  lim- 
it the  use  in  its  business  by  a  cor- 
poration of  any  size,  of  its  profits, 
to  require  that,  when  organized  with 
the  maximum  amount  of  capital 
stock,  all  profits  shall  be  set  aside. 
It  is  conceded  in  argument  that 
there  must  be  some  variation,  some 
leeway.  But,  if  any,  how  much  ?  It 
may  be  supposed  that  the  legislature 
looked  with  disfavor  upon  an  initial 
aggregation  of  capital  exceeding  a 
certain  amount.  It  cannot  be  sup- 
posed that  it  looked  with  disfavor 
upon  a  profitable  corporate  exist- 
ence. 

Subscriptions  to  capital  stock  may 
be  paid  for  in  property  valued  by 
those  associating.  It  may  be  that  a 
patent  is  contributed  which,  until 
exploited,  has  only  an  estimated  po- 
tential value — ^no  selling  value — but, 
after  exploitation,  would  sell  for 
more  th^  the  maximum  limit  fixed 


for  capital  stock.  No  one  would 
contend  that  a  $50,000,000  manu- 
facturing corporation  could  not 
borrow  money  for  the  purposes  of 
its  business.  Of  course,  if  it  bor- 
rowed, it  would  owe  for  the  money, 
and,  as  matter  of  bookkeeping, 
would  not  by  borrowing  expand  its 
capital  assets.  But,  in  fact,  at  the 
expense  of  a  small  rate  of  interest, 
it  might  add  $50,000,000  to  the  capi- 
tal actually  employed  in  business. 

Experience  would  not  lead  to  the 
belief  that  any  manufacturing  cor- 
poration of  any  size  would  continue 
to  embark  in  the  enterprise  such 
profits  as  competition  permitted, 
and  stockholders  were  willing  to 
forego,  to  the  public  detriment.  It 
happens  that  the  Ford  Motor  Com- 
pany has  had  an  unusual,  a  phe- 
nomenal, experience;  but  this  af- 
fords no  reason  for  finding  the 
meaning  in  the  statute  which  plain- 
tifta  insist  shall  be  given  to  it.  That 
no  limit  is,  in  terms,  placed  upon  the 
value  of  assets — 
capital-which  may  »n"trr??S«*ta. 

be   employed,   is   a  Ji^o^f'pTo'k"."'" 
circumstance     sup- 
porting the  conclusion   that  none 
was  intended. 

Any  aggregation  of  capital,  from 
$1,000  to  $50,000,000,  is  now  per- 
mitted,  invited,  to  be  embarked  in 
business  under  this  statute,  the  cor- 
porations formed  to  compete  among 
themselves,  and  with  foreign  corpo- 
rations admitted  to  dp  business  in 
this  state.  The  purpose  of  any  or- 
ganization under  the  law  is  earn- 
ings, profit.  Undistributed  profits 
belong  to  the  corporation,  and,  so 
far  as  any  limitation  can  be  found  in 
this  act,  may  be  lawfully  employed 
as  capital.  If  the  meaning  of  the 
law  were  more  doubtful,  it  would  be 
prudent,  if  not  imperative,  that  the 
legislature  be  left  to  make,  plain 
what  is  supposed  to  be  obscure. 

There  is  little,  if  anything,  in  the 
bill  of  complaint  which  suggests  the 
contention  that  the  smelting  of  iron 
ore  as  a  part  of  the  process  of  man- 
ufacturing motors  is,  or  will  be,  an 
activity  ultra  vires  the  defendant 
corporation*    On  the  contrary,  the 
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bill  charges  that  the  erection  of 
smelters  and  such  other  buildings, 
machinery,  and  appliances  as  are  in- 
tended to  go  along  with  the  business 
of  smelting  ore,  is  part  of  a  general 
plan  of  expansion  of  the  business  of 
defendant  corporation  which  is  in 
itself  unwise,  and  which  is  put  into 
operation  for  the  purpose  of  absorb- 
ing profits  which  ought  to  be  dis- 
tributed to  ^shareholders.  Restraint 
is  asked,  not  because  the  smelting 
business  is  ultra  vires  the  corpora- 
tion, but  because  the  whole  plan  of 
expansion  is  inimicalto  sharehold- 
ers' rights,  and  was  formulated  and 
will  be  carried  out  in  defiance  of 
those  rights. 

The  gray  iron  parts  of  a  Ford  car 
weigh,  in  the  rough,  268.90  pounds, 
and  when  finished  215.71  pounds. 
This  iron,  as  now  made  by  defend- 
ants, costs  per  car,  at  the  prices  of 
iron  when  the  cause  was.  tried, 
$11,184.  The  malleable  iron  parts 
weigh,  finished,  per  car,  69.63 
pounds,  and  would  cost  $6,757.  The 
total  cost  per  car  of  gray  and  mal- 
leable iron  parts  is  less  than  $18. 

The  smelter  proposition  involves, 
of  course,  much  more  than  the  ini- 
tial expenditure  for  a  plant.  It  in- 
volves the  use  of  a  large  amount  of 
capital  to  secure  the  finished  product 
for  the  cars.  Quantities  of  iron  ore 
must  be  purchased  and  carried  in 
stock;  coal  for  the  coke  ovens  must 
be  purchased;  the  plant  must  be 
maintained.  If  the  plant  produces 
the  necessary  iron,  and  800,000  cars 
are  made  in  a  year,  something  more 
than  270,000,000  pounds  of  iron  ore 
will  be  produced^  and  if,  as  is 
claimed  by  Mr.  Ford,  the  cost  is  re- 
duced to  the  company  by  one  half, 
and  better  iron  made,  a  saving  of 
$9  or  $10  on  the  cost  of  each  car  will 
be  the  result.  Presumably,  this  sav- 
ing will  also  be  refliected  in  the 
profits  made  from  sales  of  parts. 
Ultimately,  the  result  will  be,  either 
a  considerable  additional  profit  up- 
on each  car  sold,  or  it  will  permit  a 
reduction  in  the  selling  price  of  cars 
and  parts.    The  process  proposed  to 


be  used  has  not  been  used  com- 
mercially. 

The  contention  that  the  project  is 
ultra  vires  the  defendant  corpora- 
tion appears  to  have  been  made  up- 
on the  application  for  a  preliminary 
restraining  order,  and  at  the  hear- 
ing on  the  merits,  as  a  reason  for 
denying  the  right  to  invest  instead 
of  distributing  the  money  which  the 
proposed  plant  will  cost,  with  no 
claim  of  surprise  upon  the  part  of 
defendants. 

Strictly,  upon  the  pleadings,  the 
question  of  ultra  vires  is  not  for  de- 
cision, and  this  is  not  seriously  de- 
nied. Assuming,  however,  in  view 
of  the  course  taken  at  the  hearing, 
it  is  proper  to  express  an  opinion 
upon  the  point,  it  must  be  said  that 
to  make  castings  from  iron  ore, 
rather  than  to  make  them  from  pig 
iron,  as  defendant  is  now  doings 
eliminating  one  usual  process,  is  not 
beyond  the  power  of  _^,^^^  wre.— 
the  corporation.  In  operation  of 
its  relation  to  the  •—"•'• 
finished  product,  iron  ore,  an  article 
of  commerce,  is  not  very  different 
from  lumber.  It  is  admitted  that 
the  defendant  company  may  not 
undertake  to  smelt  ore  except  for  its 
own  uses.  Defendant  corporation  is 
organized  to  manufacture  motors 
and  automobiles  and  their  parts. 
To  manufacture  implies  the  use  of 
means  of  manufacturing  as  well  as 
the  material.  No  good  reason  is 
perceived  for  saying  that,  as  matter 
of  power,  it  may  not  manufacture 
all  of  an  automobile.  In  doing  so,  it 
need  not  rely  upon  the  statute  grant 
of  incidental  powers.  Extreme  cases 
may  be  put;  as,  for  example,  if  it 
may  make  castings  from  iron  ore, 
may  it  invest  in  mines  which  pro- 
duce the  ore,  and  in  means  for 
transporting  the  ore  from  mine  to 
factory?  Or,  if  it  may  make  the 
rubber  tires  for  cars,  may  it  own  and 
exploit  a  rubber  plantation  in  Bra- 
zil, or  elsewhere?  No  such  case  is 
presented,  and,  until  presented,  need 
not  be  considered. 

As  we  regard  the  testimony  as 
failing  to  prove  any  violation   of 
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Attti-trust  Laws,  or  that  the  alleged 
extensioA  of        pany,     II     success- 

corporatlon.  j^jjy      camcd      OUt, 

will  involve  a  monopoly  other  than 
such  as  accrues  to  a  concern  which 
makes  what  the  public  demands,  and 
sells  it  at  a  price  which  the  public 
regards  as  cheap  or  reasonable,  the 
case  for  plaintiffs  must  rest  upon 
the  claim,  and  the  proof  in  support 
of  it,  that  the  proposed  expansion  of 
the  business  of  the  corporation,  in- 
volving the  further  use  of  profits  as 
capital,  ought  to  be  enjoined  because 
inimical  to  the  best  interests  of  the 
company  and  its  shareholders,  and 
upon  the  further  claim  that  in  any 
event  the  withholding  of  the  special 
dividend  asked  for  by  plaintiffs  is 
arbitrary  action  of  the  directory,  re- 
quiring judicial  interference. 

The  rule  which  will  govern  courts 
in  deciding  these  questions  is  not  in 
dispute.  It  is,  of  course,  differently 
phrased  by  judges  and  by  authors, 
and,  as  the  phrasing  in  a  particular 
instance  may  seem  to  lean  for  or 
against  the  exercise  of  the  right  of 
judicial  interference  with  the  ac- 
tions of  corporate  directors,  the 
context,  or  the  facts  before  the 
court,  must  be  considered.  This 
court,  in  Hunter  v.  Roberts,  T.  & 
Co.  83  Mich.  63,  71,  47  N.  W.  184, 
recognized  the  rule  in  the  following 
langua^re:  ''It  is  a  well-recognized 
principle  of  law  that  the  directors  of 
a  corporation,  and  they  alone,  have 
the  power  to  declare  a  dividend  of 
the  earnings  of  the  corporation,  and 
to  determine  its  amount.  5  Am.  & 
Eng.  Enc.  Law,  725.  Courts  of 
equity  will  not  interfere  in  the  man- 
agement of  the  directors,  unless  it  is 
clearly  made  to  appear  that  they  are 
guilty  of  fraud  or  misappropriation 
of  the  corporate  funds,  or  refuse  to 
declare  a  dividend  when  the  corpo- 
ration has  a  surplus  of  net  profits 
which  it  can,  without  detriment  to 
its  business,  divide  among  its  stock- 
holders, and  when  a  refusal  to  do  so 
would  amount  to  such  an  abuse  of 
discretion  as  would  constitute  a 
fraud,  or  breach  of  that  good  faith 


which  they  are  bound  to  exercise 
towards  the  stockholders." 

In  2  Cook  on  Corporations,  7th 
ed.  §  545,  it  is  expressed  as  follows : 

"The  board  of  directors  declare 
the  dividends,  and  it  is  for  the  di- 
rectors, and  not  the  stockholders,  to 
determine  whether  or  not  a  divi- 
dend shall  be  declared. 

"When,  therefore,  the  directors 
have  exercised  this  discretion  and 
refused  to  declare  a  dividend,  there 
will  be  no  interference  by  the  courts 
with  their  decision,  unless  they  are 
guilty  of  a  wilful  abuse  of  their 
discretionary  powers,  or  of  bad 
faith,  or  of  a  neglect  of  duty.  It  re- 
quires a  very  strong  case  to  induce 
a  court  of  equity  to  order  the  di- 
rectors to  declare  a  dividend,  in  as 
much  as  equity  has  no  jurisdiction 
unless  fraud  or  a  breach  of  trust  is 
involved.  There  have  been  many 
attempts  to  sustain  such  a  suit,  yet, 
although  the  courts  do  not  disclaim 
jurisdiction,  they  have  quite  uni- 
formly refused  to  interfere.  The 
discretion  of  the  directcJrs  will  not 
be  interfered  with  by  the  courts, 
unless  there  has  been  bad  faith,  wil- 
ful neglect,  or  abuse  of  discretion. 

"Accordingly,  the  directors  may, 
in  the  fair  exercise  of  their  discre- 
tion, invest  profits  to  extend  and  de- 
velop the  business,  and  a  reasonable 
use  of  the  profits  to  provide  addi- 
tional facilities  for  the  business  can- 
not be  objected  to  or  enjoined  by  the 
stockholders." 

In  1  Morawetz  on  Corporations, 
2d  ed.  §  447,  it  is  stated : 

"Profits  earned  by  a  corporation 
may  be  divided  among  its  share- 
holders, but  it  is  not  a  violation  of 
the  charter  if  they  are  allowed  to 
accumulate  and  remain  invested  in 
the  company's  business.  The  man- 
aging agents  of  a  corporation  are 
impliedly  invested  with  a  discretion- 
ary power  with  regard  to  the  time 
and  manner  of  distributing  its  prof- 
its. They  may  apply  profits  in  pay- 
ment of  floating  or  funded  debts,  or 
in  development  of  the  company's 
business ;  and  so  long  as  they  do  not 
abuse  their  discretionary  powers,  or 
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violate  the  company's  charter,  the 
courts  cannot  interfere. 

''But  it  is  clear  that  the  agents  of 
a  corporation,  and  even  the  major- 
ity, cannot  arbitrarily  withhold 
profits  earned  by  the  company,  or 
apply  them  to  any  use  which  is  not 
authorized  by  the  company's  char- 
ter. The  nominal  capital  of  a  com- 
pany does  not  necessarily  limit  the 
scope  of  its  operations;  a  corpora- 
tion may  borrow  money  for  the  pur- 
pose of  enlarging  its  business,  and 
in  many  instances  it  may  use  profits 
for  the  same  purpose.  But  the 
amount  of  the  capital  contributed 
by  the  shareholders  is  an  important 
element  in  determining  the  limit  be- 
yond which  the  company's  business 
cannot  be  extended  by  the  invest- 
ment of  profits.  If  a  corporation  is 
formed  with  a  capital  of  $100,000 
in  order  to  carry  on  a  certain  busi- 
ness, no  one  would  hesitate  to  say 
that  it  would  be  a  departure  from 
the  intention  of  the  founders  to  with- 
hold the  profits,  in  order  to  develop 
the  company's  business,  until  the 
sum  of  $600,000  had  been  amassed, 
unless  the  company  was  formed 
mainly  for  the  purpose  of  accumu- 
lating the*  profits  from  year  to  year. 
The  question  in  each  case  depends 
upon  the  use  to  which  the  capital  is 
put,  and  the  meaning  of  the  com- 
pany's charter.  If  a  majority  of  the 
shareholders  or  the  directors  of  a 
corporation  wrongfully  refuse  to 
declare  a  dividend  and  distribute 
profits  earned  by  the  company,  any 
shareholder  feeling  aggrieved  may 
obtain  relief  in  a  court  of  equity. 

'It  may  often  be  reasonable  to 
withhold  part  of  the  earnings  of  a 
corporation  in  order  to  increase  its 
surplus  fund,  when  it  would  not  be 
reasonable  to  withhold  all  the  earn- 
ings for  that  purpose.  The  share- 
holders forming  an  ordinary  busi- 
ness corporation  expect  to  obtain 
the  profits  of  their  investment  in  the 
form  of  regular  dividends.  To  with- 
hold the  entire  profits  merely  to  en- 
large the  capacity  of  the  company's 
business  would  defeat  their  just  ex- 
pectations. After  the  business  of  a 
corporation  has  been  brought  to  a 


prosperous  condition,  and  necessary 
provision  has  been  made  for  future 
prosperity,  a  reasonable  share  of  the 
profits  should  be  applied  in  the  pay- 
ment of  regular  dividends,  though 
a  part  may  be  reserved  to  increase 
the  surplus  and  enlarge  the  busi- 
ness itself." 

One  other  statement  may  be  given 
from  Park  v.  Grant  Locomotive 
Works,  40  N.  J.  Eq.  114,  3  Atl.  162 
(45  N.  J.  Eq.  244,  19  Atl.  621) : 
"In  cases  where  the  power  of  the  di- 
rectors of  a  corporation  is  without 
limitation,  and  free  from  restraint, 
they  are  at  liberty  to  exercise  a  very 
liberal  discretion  as  to  what  dispo- 
sition shall  be  made  of  the  gains  of 
the  business  of  the  corporation. 
Their  power  over  them  is  absolute, 
so  long  as  they  act  in  the  exercise 
of  their  honest  judgment.  They 
may  reserve  of  them  whatever  their 
judgment  approves  as  necessary  or 
judicious  for  repairs  and  improve- 
ments, and  to  meet  contingencies, 
both  present  and  prospective.  And 
their  determination  in  respect  of 
these  matters,  if  made  in  good  faith 
and  for  honest  ends,  though  the  re- 
sult may  show  that  it  was  injudi- 
cious, is  final,  and  not  subject  to  ju- 
dicial revision." 

It  is  not  necessary  to  multiply 
statements  of  the  rule. 

To  develop  the  points  now  dis- 
cussed, and  to  a  considerable  extent 
they  may  be  developed  together  as 
a  single  point,  it  is  necessary  to  re- 
fer with  some  particularity  to  the 
facts. 

When  plaintiffs  made  their  com- 
plaint and  demand  for  further  divi- 
dends, the  Ford  Motor  Company 
had  concluded  its  most  prosperous 
year  of  business.  The  demand  for 
its  cars  at  the  price  of  the  preceding 
year  continued.  It  could  make  and 
could  market  in  the  year  beginning 
August  1,  1916,  more  than  500,000 
cars.  Sales  of  parts  and  repairs 
would  necessarily  increase.  The 
cost  of  materials  was  likely  to  ad- 
vance, and  perhaps  the  price  of 
labor ;  but  it  reasonably  might  have 
expected  a  profit  for  the  year  of  up- 
wards of  $60,000,000.    It  had  assets 
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of  more  than  $132,000,000,  a  sur- 
plus of  almost  $112,000,000,  and  its 
cash  on  hand  and  municipal  bonds 
were  nearly  $54,000,000.  Its  total 
liabilities,  including  capital  stock, 
was  a  little  over  $20,000,000-  It 
had  declared  no  special  dividend 
during  the  business  year  except  the 
October,  1916,  dividend.  It  had 
been  the  practice,  under  similar 
circumstances,  to  declare  larger  div- 
idends. Considering  only  these 
facts,  a  refusal  to  declare  and  pay 
further  dividends  appears  to  be  not 
an  exercise  of  discretion  on  the  part 
of  the  directors,  but  an  arbitrary  re- 
fusal to  do  what  the  circumstances 
required  to  be  done.  These  facts 
and  others  call  upon  the  directors 
to  justify  their  action,  or  failure  or 
refusal  to  act.  In  justification,  the 
defendants  have  offered  testimony 
tending  to  prove,  and  which  does 
prove,  the  following  facts:  It  had 
been  the  policy  of  the  corporation 
for  a  considerable  time  to  annually 
reduce  the  selling  price  of  cars, 
while  keeping  up,  or  improving, 
their  quality.  As  early  as  in  June, 
1915,  a  general  plan  for  the  expan- 
sion of  the  productive  capacity  of 
the  concern  by  a  practical  duplica- 
tion of  its  plant  had  been  talked 
over  by  the  executive  officers  and 
directors,  and  agreed  upon;  not  all 
of  the  details  having  been  settled, 
and  no  formal  action  of  directors 
having  been  taken.  The  erection 
of  a  smelter  was  considered,  and 
engineering  and  other  data  in  con- 
nection therewith  secured.  In  con- 
sequence, it  was  determined  not  to 
reduce  the  selling  price  of  cars  for 
the  year  beginning  August  1,  1915, 
but  to  maintain  the  price,  and  to  ac- 
cumulate a  large  surplus  to  pay  for 
the  proposed  expansion  of  plant  and 
equipment,  and  perhaps  to  build  a 
plant  for  smelting  ore.  It  is  hoped 
by  Mr.  Ford  that  eventually  1,000,- 
000  cars  will  be  annually  produced. 
The  contemplated  changes  will  per- 
mit the  increased  output. 

The  plan,  as  affecting  the  profits 
of  the  business  for  the  year  begin- 
ning August  1, 1916,  and  thereafter, 
calls  for  a  reduction  in  the  selling 


price  of  the  cars.  It  is  true  that 
this  price  might  be  at  any  time  in- 
creased, but  the  plan  called  for  the 
reduction  in  price  of  $80  a  car. 
The  capacity  of  the  plant,  without 
the  additions  thereto  voted  to  be 
made  (without  a  part  of  them,  at 
least),  would  produce  more  than 
600,000  cars  annually.  This  num- 
ber, and  more,  could  have  been  sold 
for  $440  instead  of  $360,  a  differ- 
ence in  the  return  for  capital,  labor, 
and  materials  employed  of  at  least 
$48,000,000.  In  short,  the  plan  does 
not  call  for  and  is  not  intended 
to  produce  immediately  a  more 
profitable  business,  but  a  less  profit- 
able one;  not  only  less  profit- 
able than  formerly,  but  less  profit- 
able than  it  is  admitted  it  might  be 
made.  The  apparent  immediate  ef- 
fect will  be  to  diminish  the  value  of 
shares  and  the  returns  to  share- 
holders. 

It  is  the  contention  of  plaintiffs 
that  the  apparent  effect  of  the  plan 
is  intended  to  be  the  continued  and 
continuiUig  effect  of  it,  and  that  it  is 
deliberately  proposed,  not  of  record 
and  not  by  official  corporate  declara- 
tion, but  nevertheless  proposed,  to 
continue  the  corporation  henceforth 
as  a  semi-eleemos3mary  institution, 
and  not  as  a  business  institution. 
In  support  of  this  contention,  they 
point  to  the  attitude  and  to  the  ex- 
pressions of  Mr.  Henry  Ford. 

Mr.  Henry  Ford  is  the  dominant 
force  in  the  business  of  the  Ford 
Motor  Company.  No  plan  of  oper- 
ations could  be  adopted  unless  he 
consented,  and  no  board  of  directors 
can  be  elected  whom  he  does  not 
favor.  One  of  the  directors  of  the 
company  has  no  stock.  One  share 
was  assigned  to  him  to  qualify  him 
for  the  position,  but  it  is  not  claimed 
that  he  owns  it.  A  business,  one  of 
the  largest  in  the  world,  and  one  of 
the  most  profitable,  has  been  built 
up.    It  employs  many  men,  at  good 

pay. 

"My  ambition,''  said  Mr.  Ford, 
"is  to  employ  still  more  men,  to 
spread  the  benefits  of  this  industrial 
system  to  the  greatest  possible  num- 
ber, to  help  them  build  up  their 
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lives  and  their  homes.  To  do  this 
we  are  putting  the  greatest  share  of 
our  profits  back  in  the  business." 

"With  regard  to  dividends,  the 
company  paid  60  per  cent  on  its 
capitalization  of  $2,000,000,  or  $1,- 
200,000,  leaving  $58,000,000  to  re- 
invest for  the  growth  of  the  com- 
pany. This  is  Mr.  Ford's  policy  at 
present,  and  it  is  understood  that 
the  other  stockholders  cheerfully 
accede  to  this  plan.'' 

He  had  made  up  his  mind  in  the 
summer  of  1916  that  no  dividends 
other  than  the  regular  dividends 
should  be  paid,  "for  the  present," 

Q.  For  how  long?  Had  you  fixed 
in  your  mind  any  time  in  the  future, 
when  you  were  going  to  pay — 

A.  No. 

Q.  That  was  indefinite  in  the  fu- 
ture? 

A.  That  was  indefinite ;  yes,  sir. 

The  record,  and  especially  the 
testimony  of  Mr.  Ford,  convinces 
that  he  has  to  some  extent  the  atti- 
tude towards  shareholders  of  one 
who  has  dispensed  and  distributed 
to  them  large  gains,  and  that  they 
should  be  content  to  take  what  he 
chooses  to  give.  His  testimony 
creates  the  impression  also,  that  he 
thinks  the  Ford  Motor  Company  has 
made  too  much  money,  has  had  too 
large  profits,  and  that,  although 
large  profits  might  be  still  earned,  a 
sharing  of  them  with  the  public,  by 
reducing  the  price  of  the  output  of 
the  company,  ought  to  be  under- 
taken. We  have  no  doubt  that  cer- 
tain sentiments,  philanthropic  and 
altruistic,  creditable  to  Mr.  Ford, 
had  large  influence  in  determining 
the  policy  to  be  pursued  by  the  Ford 
Motor  Company — ^the  policy  which 
has  been  herein  referred  to. 

It  is  said  by  his  counsel  that  "al- 
though a  manufacturing  corpora- 
tion cannot  engage  in  humanitarian 
works  as  its  principal  business,  the 
fact  that  it  is  organized  for  profit 
does  not  prevent  the  existence  of 
implied  powers  to  carry  on  with 
humanitarian  motives  such  chari- 
table works  as  are  incidental  to  the 
main  business  of  the  corporation." 


And  again :  "As  the  expenditures 
complained  of  are  being  made  in  an 
expansion  of  the  business  which 
the  company  is  organized  to  carry 
on,  and  for  purposes  within  the 
powers  of  the  corporation  as  here- 
inbefore shown,  the  question  is  as  to 
whether  such  expenditures  are  ren- 
dered illegal  because  influenced  to 
some  extent  by  humanitarian  mo- 
tives and  purposes  on  the  part  of  the 
members  of  the  board  of  directors." 

In  discussing  this  proposition, 
counsel  have  referred  to  decisions 
such  as  Hawes  v.  Oakland  (Hawes 
V.  Contra  Costa  Water  Co.)  104  U. 
S.  450,  26  L.  ed.  827 ;  Taunton  v. 
Royal  Ins.  Co.  2  Hem.  &  M.  135,  71 
Eng.  Reprint,  413,  33  L.  J.  Ch.  N. 
S.  406,  10  Jur.  N.  S.  291,  10  L.  T, 
N.  S.  156,  12  Week.  Rep.  549 ;  Hen- 
derson V.  Bank  of  Australia,  L.  R. 
40  Ch.  Div.  170,  58  L.  J.  Ch.  N.  S. 
197,  59  L.  T.  N.  S.  856,  37  Week. 
Rep.  332;  Stein  way  v.  Steinway  & 
Sons,  17  Misc.  43,  40  N.  Y.  Supp. 
718^  People  ex  rel.  Metropolitan  L. 
Ins.  Co.  V.  Hotchkiss,  136  App.  Div. 
150,  120  N.  Y.  Supp.  649.  These 
cases,  after  all,  like  all  others  in 
which  the  subject  is  treated,  turn 
finally  upon  the  point,  the  question, 
whether  it  appears  that  the  direc- 
tors were  not  acting  for  the  best 
interests  of  the  corporation.  We  do 
not  draw  in  question,  nor  do  counsel 
for  the  plaintiffs  do  so,  the  validity 
of  the  general  proposition  stated  by 
counsel,  nor  the  soundness  of  the 
opinions  delivered  in  the  cases  cited. 
The  case  presented  here  is  not  like 
any  of  them.  The  difference  be- 
tween an  incidental  humanitarian 
expenditure  of  corporate  funids  for 
the  benefit  of  the  employees,  like 
the  building  of  a  hospital  for  their 
use  and  the  employment  of  agencies 
for  the  betterment  of  their  condi- 
tion, and  a  gener- 
al purpose  and  Si^^^ruVJ^'TZ.a. 
plan  to  benefit  man-  to  imniaAUArUMi 

kind  at  the  expense  eo£S!?iinr« 
of  others,   is  obvi-  iJJS^Si^^ 
ous.    There   should 
be  no  confusion  <of  which  there  is 
evidence)  of  the  duties  which  Mr. 
Ford   conceives   that  he   and    the 
stockholders  owe  to  the  general  pub- 
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—discretion 
of  dire«to 
extent* 


lie,  and  the  duties  which  in  law  he 
and  his  codirectors  owe  to  protest- 
ing, minority  stockholders.  A  busi- 
ness corporation  is  organized  and 
carried  on  primarily  for  the  profit 
of  the  stocUiolders.    The  powers  of 

the  directors  are  to 

iSa'^t^rm^  *>e     employed     for 

that  end.  The  dis- 
cretion of  directors  is  to  be  exer- 
cised in  the  choice  of  means  to  at- 
tain that  end,  and  does  not  extend  to 
a  change  in  the  end  itself,  to  the  re- 
duction of  profits,  or  to  the  nondis- 
tribution  of  profits  among  stock- 
holders in  order  to  devote  them  to 
other  purposes. 

There  is  committed  to  the  discre- 
tion of  directors,  a  discretion  to  be 
exercised  in  good  faith,  the  infinite 
details  of  business,   including  the 

wages  which  shall 
be  paid  to  em- 
ployees, the  num- 
ber of  hours  they  shall  work,  the 
conditions  under  which  labor  shall 
be  carried  on,  and  the  price  for 
which  products  shall  be  offered  to 
the  public. 

It  is  said  by  appellants  that  the 
motives  of  the  board  members  are 
not  material,  and  will  not  be  in- 
quired into  by  the  court  m  long  as 
their  acts  are  within  their  lawful 
powers.  As  we  have  pointed  out, 
and  the  proposition  does  not  require 
argument  to  sustain  it,  it  is  not 
within  the  lawful  powers  of  a  board 
of  directors  to  shape  and  conduct  the 
affairs  of  a  corporation  for  the 
merely  incidental  benefit  of  share- 
holders, and  for  the  primary  pur- 
pose of  benefiting  others,  and  no  one 
will  contend  that,  if  the  avowed 
purpose  of  the  defendant  directors 
was  to  sacrifice  the  interests  of 
shareholders,  it  would  not  be  the 
duty  of  the  courts  to  interfere. 

We  are  not,  however,  persuaded 
that  we  should  interfere  with  the 
proposed  expansion  of  the  business 
of  the  Ford  Motor  Company.  In 
view  of  the  fact  that  the  selling 
price  of  products  may  be  increased 
at  any  time,  the  ultimate  results  of 
the  larger  business  cannot  be  cer- 
Jainly  estimate^.    The  judges  are 


not  business  experts.  It  is  recog- 
nized that  plans  must  often  be  made 
for  a  long  future,  for  expected  com- 
petition, for  a  continuing  as  well  as 
an  immediately  profitable  venture. 
The  experience  of  the  Ford  Motor 
Company  is  evidence  of  capable 
management  of  its  affairs.  It  may 
be  noticed,  incidentally,  that  it  took 
from  the  public  the  money  required 
for  the  execution  of  its  plan,  and 
that  the  very  considerable  salaries 
paid  to  Mr,  Ford  and  to  certain  ex- 
ecutive officers  and  employees  were 
not  diminished.  We  are  not  satis- 
fied that  the  alleged  motives  of  the 
directors,  in  so  far  as  they  are 
reflected  in  the  conduct  of  the  busi- 
ness, menace  the  interests  of  share- 
holders. It  is  enough  to  say, 
perhaps,  that  the  court  of  equity  is 
at  all  times  open  to  complaining 
shareholders  having  a  just  griev- 
ance. 

Assuming  the  general  plan  and 
policy  of  expansion  and  the  details 
of  it  to  have  been  sufficiently 
formally  approved  at  the  October 
and  November,  1917,  meetings  of 
directors,  and  assuming  further  that 
the  plan  and  policy  and  the  details 
agreed  upon  were  for  the  best  ulti- 
mate interest  of  the  company  and 
therefore  of  its  shareholders,  what 
does  it  amount  to  in  justification  of 
a  refusal  to  declare  and  pay  a  spe- 
cial dividend  or  dividends?  The 
Ford  Motor  Company  was  able  to 
estimate  with  nicety  its  income  and 
profit.  It  could  sell  more  cars  than 
it  could  make.  Having  ascertained 
what  it  would  cost  to  produce  a  car 
and  to  sell  it,  the  profit  upon  each 
car  depended  upon  the  selling  price. 
That  being  fixed,  the  yearly  income 
and  profit  were  determinaJble,  and, 
within  slight  variations,  were  cer- 
tain. 

There  was  appropriated — ^voted — 
for  the  smelter  $11,325,000.  As  to 
the  remainder  voted,  there  is  no 
available  way  for  determining  how 
much  had  been  paid  before  the  ac- 
tion of  directors  was  taken,  and  how 
much  was  paid  thereafter;  but  as- 
suming that  the  plans  required  an 
expenditure,  sooner  or  later,  of  $9,- 
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895,000  for  duplication  of  the  plant, 
and  for  land  and  other  expenditures 
^3,000,000,  the  total  is  $24,220,000. 
The  company  was  continuing  busi- 
ness at  a  profit— a  cash  business.  If 
the  total  cost  of  proposed  expendi- 
tures had  been  immediately  with- 
-drawn  in  cash  from  the  cash  surplus 
(money  and  bonds)  on  hand  August 
1,  1916,  there  would  have  remained 
nearly  $30,000,000. 

Defendants  say,  and  it  is  true, 
that  a  considerable  cash  balance 
must  be  at  all  times  carried  by  such 
a  concern.  But,  as  has  been  stated, 
there  was  a  large  daily,  weekly, 
monthly,  receipt  of  cash.  The  out- 
put was  practically  continuous,  and 
was  continuously,  and  within  a  few 
days,  turned  into  cash.  Moreover, 
the  contemplated  expenditures  were 
not  to  be  immediately  made.  The 
large  sum  appropriated  for  the 
smelter  plant  was  payable  over  a 
considerable  period  of  time.  So  that, 
without  going  further,  it  would  ap- 
pear that,  accepting  and  approving 
the  plan  of  the  directors,  it  was 
their  duty  to  distribute  on  or  near 
the  1st  of  August,  1916,  a  very  large 
sum  of  money  to  stockholders. 

In  reaching  this  conclusion,  we  do 
not  ignore,  but  recognize,  the  valid- 
ity of  the  proposition  that  plaintiffs 
have  from  the  beginning  profited 
by,  if  they  have  not  lately  officially 
participated  in,  the  general  policy 
of  expansion  pursued  by  this  cor- 
poration. We  do  not  lose  sight  of 
the  fact  that  it  had  been,  upon  an 
occasion,  agreeable  to  the  plaintiffs 
to  increase  the  capital  stock  to  $100,- 
000,000  by  a  stock  dividend  of  $98,- 
000,000.  These  things  go  only  to 
answer  other  contentions  now  made 

by  plaintiffs,  and  do 

dem»d*X^?i-       ^^*  ^^^  cannot  op- 
dends-conaent      eratc  to  estop  them 

to    demand    proper 

dividends  upon  the 

stock  they  own.    It  is  obvious  that 


to  increase  of 
capital. 


an  annual  dividend  of  60  per  cent 
upon  $2,000,000,  or  $1,200,000,  is 
the  equivalent  of  a  very  small  divi- 
dend upon  $100,000,000,  or  more. 

The  decree  of  the  court  below, 
fixing  and  determining  the  specific 
amount  to  be  distributed  to  stock- 
holders, is  affirmed.  In  other  re^ 
spects,  except  as  to  the  allowance  of 
cree  is  reversed.  ^ 
costs,  the  said  ae-  amount  of 
Plaintiffs  will  re-  «»^«««*«- 
coyer  interest  at  5  per  cent  per 
annum  upon  their  proportional 
share  of  said  dividend  from  the  date 
of  the  decree  of  the  lower  court 
Appellants  will  tax  the  costs  of  their 
appeal,  and  two  thirds  of  the 
amount  thereof  will  be  paid  by 
plaintiffs.  No  other  costs  are  al- 
lowed. 

Steere,  Fellows,  Stone,  and 
Brooke,  JJ.,  concur  with  Ostrander, 
J. 

Moore,  J.: 

I  agree  with  what  is  said  by  Ju8« 
tice  Ostrander  upon  the  subject  of 
capitalization.  I  agree  with  what 
he  says  as  to  the  smelting  enter- 
prise on  the  River  Rouge.  I  do  not 
agree  with  all  that  is  said  by  him 
in  his  discussion  of  the  question  of 
dividends.  I  do  agree  with  him  in 
his  conclusion  that  the  accumulation 
of  so  large  a  surplus  establishes  the 
fact  that  there  has  been  an  arbi- 
trary refusal  to  distribute  funds 
that  ought  to  have  been  distributed 
to  the  stockholders  as  dividends.  I, 
therefore,  agree  with  the  conclusion 
reached  by  him  upon  that  phase  of 
the  case. 

Bird,  Ch.  J,,  and  Kuhu,  J.,  concur 
with  Moore,  J. 

Petition  for  rehearing  denied. 
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ftight  of  busmess  corporation  to  tne  itt  funds  or  properly  for  hmiMmitariaii 

pnrpoies. 


The  reported  case  (Dodge  v.  Fobd 
Motor  Co.)  ante,  413,  is  of  interest  not 
only  because  of  the  element  of  the 
picturesque  supplied  by  the  history  of 
the  defendant  company  and  the  altru- 
istic character  of  its  moving  spirit, 
but  also  because  it  brings  into  clear 
relief  the  principle,  which  earlier  deci- 
sions had  previously  recognized,  that 
the  fundamental  purpose  of  a  business 
corporation  is  to  earn  as  large  a  profit 
aa  trade  conditions  and  the  business 
sagacity  of  its  management  will  per- 
mit, and  that  its  property  is  but  a  trust 
fund,  to  be  employed  by  its  managers 
for  that  purpose.  Their  policies  must 
be  such  as  are  conducive  to  such  pur- 
pose; and  if  they  wish  to  be  generous 
they  must  employ  their  own  funds,  and 
not  the  funds  of  the  corporation.  "A 
business  corporation,"  says  the  court 
in  the  reported  case,  *'is  organized  and 
carried  oii  primarily  for  the  profit  of 
the  stockholders.  The  powers  of  the 
directors  are  to  be  employed  for  that 
end.  The  discretion  of  directors  is  to 
be  exercised  in  the  choice  of  means  to 
attain  that  end,  and  does  not  extend 
to  a  change  in  the  end  itself,  to  the 
reduction  of  profits,  or  to  the  nondis- 
tribution  of  profits  among  stockhold- 
ers in  order  to  devote  them  to  other 
purposes." 

'The  directors  [of  a  national  bank] 
can  use  the  funds  and  property  of  the 
bank  only  for  proper  banking  pur- 
poses, and  for  the  strict  furtherance 
of  the  business  objects  and  financial 
prosperity  of  the  corporation.  They 
cannot  use  any  portion  of  the  money 
for  objects  of  usefulness,  or  charity, 
or  the  like,  however  worthy  of  en- 
couragement or  aid.  They  cannot 
make  gifts  from  the  corporate  fund. 
All  their  transactions  must  be  strictly 
matter  of  business."  Morse,  Banks  A 
Bkg.  §  127,  cited  with  approval  in  Mo- 
Crory  v.  Chambers  (1892)  48  III.  App. 
445. 

It  is,  however,  within  the  powers  of 
the  ofiicers  or  directors  of  a  corpora- 
tion to  expend  its  funds  for  purposes 


which,  although  immediately  charita- 
ble or  humanitarian,  have  a  tendency 
directly  to  promote  the  welfare  of  the 
corporation.  The  benefit  reaped  must, 
however,  be  an  individual  and  per- 
sonal benefit,  and  not  a  general  bene- 
fit shared  by  the  whole  community. 

As  is  said  by  Bowen,  L.  J.,  in  Hutton 
V.  West  Cork  R.  Co.  L.  R.  23  Ch.  Div. 
(Eng.)  654:  ''Charity  has  no  business 
to  sit  at  boards  of  directors  qua  char- 
ity." There  is,  however,  a  kind  of 
charitable  dealing  which  is  for  the  in- 
terest of  those  who  practise  it,  and  to 
that  extent,  and  in  that  garb  (I  admit 
not  a  very  philanthropic  garb),  char- 
ity may  sit  at  the  board,  but  for  no 
other  purpose." 

**lt  that  act,"  said  Beekman,  J.,  in 
Stein  way  v.  Stein  way  &  Sons  (1896) 
17  Misc.  43,  404  N.  Y.  Supp.  718,  "is 
one  which  is  lawful  in  itself,  and  not 
otherwise  prohibited,  is  done  for  the 
purpose  of  serving  corporate  ends,  and 
is  reasonably  tributary  to  the  pro- 
motion of  thpse  ends,  in  a  substantial 
and  not  in  a  remote  and  fanciful  sense, 
it  may  fairly  be  considered  within 
charter  powers!  The  field  of  corpo- 
rate action  in  respect  to  the  exercise 
of  incidental  powers  is  thus,  I  think, 
an  expanding  one.  As  industrial  con- 
ditions change,  business  methods  must 
change  with  them,  and  acts  become 
permissible  which,  at  an  earlier  period, 
would  not  have  been  considered  to  be 
within  corporate  power." 

It  is  not  beyond  the  corporate  pow- 
ers of  a  town  site  company  to  donate 
some  of  its  lots  to  a  university,  to  aid 
in  the  erection  of  a  college  building 
in  the  vicinity  of  the  town  site,  if  the 
effect  of  the  construction  of  such 
building  is  to  enhance  the  value  of  its 
remaining  property.  Whetstone  v. 
Ottawa  University  (1874)  13  Kan.  320. 

But  it  is  not  within  the  powers  of 
the  president  of  a  corporation  engaged 
in  the  manufacture  of  pumps  and  hy- 
draulic machinery,  to  equip  a  labora- 
tory of  hydraulic  engineering  in  a 
university,  at  the  expense  of  the  com- 
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pany;  and  it  may  be  doubted  whether 
the  corporation  itself  would  have  pow- 
er to  do  80.  Worthington  v.  Worth* 
ington  (1905)  100  App.  Div.  332,  91 
N.  Y.  Supp.  443. 

The  courts  will  not,  at  the  instance 
of  a  stockholder,  enjoin  a  water  com- 
pany, operating  under  a  franchise 
granted  by  a  municipal  corporation, 
from  furnishing  water  to  such  cor- 
poration for  municipal  purposes,  free 
'  of  charge,  beyond  what  it  was  required 
to  do,  where  it  does  not  appear  that  in 
so  doing  the  board  of  directors  exceed- 
ed its  discretion.  Hawes  v.  Oakland 
(Hawes  v.  Contra  Costa  Water  Co.) 
(1882)  104  U.  S.  450,  26  L.  ed.  827. 

An  insurance  company  will  not  be 
restrained,  at  the  instance  of  a  stock- 
holder, from  paying  losses  for  which 
it  is  not  legally  liable,  where  it  ap- 
pears that  it  is  the  custom,  among  in- 
surance companies  generally,  to  pay 
losses  of  a  similar  character,  the  mak- 
ing of  such  payments  being,  under  the 
circumstances,  conducive  to  the  well- 
being  of  the  company.  Taunton  v. 
Royal  Ins.  Co.  (1864)  2  Hen.  &  M.  135, 
71  Eng.  Reprint,  413,  33  L.  J.  Ch.  N.  S. 
406,  10  L.  T.  N.  S.  156,  12  Week.  Rep. 
549. 

A  street  railway  company  may  make 
a  valid  contract  to  furnish  or  pay  for 
medical  aid  and  attention  to  one  in- 
jured upon  its  cars  or  tracks.  Youngs- 
town  Park  &  F.  Street  R.  Co.  v.  Kess- 
ler  (1911)  84  Ohio  St.  74,  36  L.R.A. 
(N.S.)  50,  95  N.  E.  509,  Ann.  Cas. 
1912B,  933. 

It  is  within  the  powers  of  a  manu- 
facturing corporation  which  has  re- 
moved its  plant  to  a  sparsely  settled 
locality,  to  purchase  land  in  excess  of 
its  own  needs,  to  make  expenditures 
for  streets  and  sewers,  and  a  water 
supply  therefor,  to  erect  houses  to  be 
sold  or  rented  to  its  employees,  and  to 
make  contributions  toward  the  estab- 
lishment of  a  church,  school,  free  li- 
brary, and  free  baths,  such  a  policy  on 
its  part  reasonably  tending  to  insure 
the  continued  and  faithful  services  of 
a  skilled  and  contented  body  of  op- 
eratives. Steinway  v.  Steinway  & 
Sons  (1896)  17  Misc..  43,  40  N.  Y. 
Supp.  718. 
In  People  ex  rel.  Metropolitan  L.  Ins. 


Go.  V.  Hotchkiss  (1909)  136  App.  Div. 
150,  120  N.  Y.  Supp.  649,  it  was  held 
that  a  life  insurance  corporation,  em- 
powered by  law  to  acquire  and  own 
such  real  estate  "as  shall  be  requisite 
for   a   convenient  accommodation   in 
the  transaction  of  its  business,''  may 
purchase  land  on  which  to  erect  a  hos- 
pital for  the  care  and  treatment  of  its 
employees  afflicted  with  tuberculosis. 
The  court  said:     "The  duties  of  the 
employer  to  the  employee  have  been 
enlarged  in  recent  years,  and  are  not 
merely  that  of  the  purchaser  of  the 
employee's  time  and  service  for  money. 
The   enlightened   iQ>irit   of   the    age, 
based  upon  the  experience  of  the  past,, 
has  thrown  upon  the  employer  other 
duties,  which  involve  a  proper  regard 
for  the  comfort,  health,  safety,  and 
well-being  of  the  employee.  A  corpora- 
tion may  not  only  pay  to  its  employee 
the  actual  wage  agreed  upon,  but  may 
extend  to  him  the  same  humane  and 
rational  treatment  which  individuals 
practise  under  like  circumstances.    It 
must  do  this  in  order  to  get  compe- 
tent and  effective  service.    We  see  cor- 
porations pensioning  old  and  infirm 
employees,  establishing   benefits   for 
the  sick  and  disabled,  permitting  regu- 
lar vacations   with   continuing  pay, 
aiding  in  sickness,  and  doing  many  hu- 
mane  and   praiseworthy   acts   which 
formerly  might  have  been  questioned 
as  not  fairly  within  the  powers  or  du- 
ties of  the  corporation.  These  acts  are 
not  to  be  defended  upon  the  ground 
of  gratuity  or  charity,  but  they  enter 
into  the  relation  of  the  employer  and 
employee,  become,  as  it  were,  a  part 
of  the  inducement  for  the  employee  to 
enter  the  employment  and  serve  faith-  * 
fully  for  the  wage  agreed  upon,  and 
become  a  part  of  the  terms  of  employ- 
ment.   The  considerate  employeV  who 
treats  his  employees  well  is  thus  able 
to  secure  better  service,  and  upon  more 
satisfactory  terms,  than  the  unwilling, 
illiberal     employer.     A     corporation 
with  13,280  employees  is  called  upon 
to  exercise  great  care  in  selecting  and 
managing  them,  so  as  to  receive  the 
best  service.    Upon  their  loyalty  and 
efficiency  much  of  its  success  must 
depend.     The   employment,   training, 
disciplining,  and  managing  of  such  a 
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force,  and  obtaining  from  it  the  beat 
results,  is  an  important  part  of  the 
relator's  business.  It  is  well  within 
the  corporate  power  to  assume,  as  it 
has  done,  the  care  and  treatment  of 
such  of  its  employees  as  are  afflicted 
with  tuberculosis.  And  unless  it  is 
shown  to  be  wasteful  of  the  company's 
money  and  unproductive  of  beneficial 
results,  the  practice  may  stand  as  well 
within  the  scope  of  its  business.  The 
reasonable  care  of  its  employees,  ac- 
cording to  the  enlightened  sentiment 
of  the  age  and  community,  is  a  duty 
resting  upon  it,  and  the  proper  dis- 
charge of  that  duty  is  merely  trans* 
acting  the  business  of  the  corporation. 
If  it  preserves  the  health,  the  effi- 
ciency, and  safety  of  the  other  em- 
ployees to  segregate  such  as  have  tu- 
berculosis, or  are  suspected  of  being 
so  afflicted,  the  relator  has  the  power 
so  to  do;  it  would  seem  unnecessary 
to  discharge  a  trusted  employee  be- 
cause he  is  80  afflicted,  when  the 
company,  by  proper  treatment,  may 
again  obtain  the  value  of  his  services; 
by  taking  him  from  its  offices  at  once 
it  not  only  benefits  the  employee  and 
makes  his  speedy  recovery  and  return 
to  work  more  probable,  but  protects  its 
other  employees.  If  we  assume  that 
the  company  has  the  legal  right  to 
care  for  and  assume  the  treatment  of 
its  employees  so  afflicted,  it  must  fol- 
low that  it  has  the  right  to  do  this 
in  the  most  economical  and  most  ef- 
fective manner.  It  would  seem  that  to 
put  the  patient  in  a  hospital  where  in- 
telligent treatment  and  manner  of  liv- 
ing is  prescribed  by  the  experience 
of  those  familiar  with  the  disease, 
would  tend  to  shorten  the  time  of  his 
sickness,  lessen  the  expense  thereof  to 
the  company,  and  insure  his  more 
speedy  return  to  duty.  I  think  the 
company  has  the  right  to  care  for  and 
treat  its  employees  so  afflicted,  and 
may  do  this  in  the  manner  which 
promises  the  best  result  to  the  patient, 
and  consequently  to  the  company  it- 
self.^' 

A  coal  company  may  contract  for 
services  of  a  physician  in  the  treat- 
ment of  its  employees  for  injuries  re- 
ceived  while   working  in   its  mines. 


Gibson  v.  O'Gara  Coal  Co.  (1909)  151 
DL  App.  424. 

It  is  within  the  powers  of  a  sawmill 
corporation  to  employ  a  physician  on  a 
contract  for  a  fixed  salary,  to  attend 
its  employees  in  case  of  sickness  or 
accident.  Jackson  Lumber  Co.  v. 
Trammell  (1917)  —  Ala,  — ,  74  So. 
469.  In  the  course  of  its  opinion  the 
court  said:  **Without  laborers  the 
corporation  would  be  powerless  to 
carry  out  the  purposes  of  its  creation. 
It  is,  therefore,  necessarily  interest- 
ed in  the  welfare  of  its  employees. 
Much  depends  upon  their  health  and 
their  contentment  in  the  service,  and 
to  conserve  their  physical  comfort 
tends  to  their  efficiency,  and  the  great- 
er their  efficiency  the  greater  the 
profits  to  the  defendant  company. 
It  could  hardly  be  denied  that  a  priv- 
ate corporation  engaged  in  the  manu- 
facture of  lumber  could,  if  it  saw  fit, 
erect  houses  for  the  use  of  its  em- 
ployees, and  surround  them  with  such 
sanitary  conditions  as  would  tend  to 
promote  their  general  and  physical 
welfare,  even  though  its  charter  might 
contain  no  such  provisions.  These 
are  matters  which  relate  to  what  might 
be  termed  the  'internal  management' 
of  the  corporation,  with  which,  in  the 
absence  of  fraud  or  unfair  dealing, 
the  courts  as  a  rule  do  not  interfere." 

A  railroad  corporation  may  defray 
the  expense  of  caring  for  an  injured 
employee.  Toledo,  W.  &  W.  R.  Co.  v. 
Rodrigues  (1868)  47  IIL  188,  95  Am. 
Dec.  484;  Indianapolis  ft  St.  L.  R.  Co. 
V.  Morris  (1873)  67  HL  295;  Cairo  ft 
St.  L.  R.  Co.  V.  Mahoney  (1876)  82 
IIL  78,  25  Am.  Rep.  299 ;  Bedford  Belt 
R.  Co.  V.  McDonald  (1896)  17  Ind. 
App.  492,  60  Am.  St.  Rep.  172,  46  N. 
E.  1022. 

A  number  of  cases  have  expressly 
held  that  it  is  within  the  powers  of  a 
railway  company  to  contribute  to  a 
fund  for  the  payment  of  benefits  to 
sick  or  injured  employees.  Harrison 
V.  Alabama  Midland  R.  Co.  (1906) 
144  Ala.  246,  40  So.  394,  6  Ann.  Cas. 
804;  Bedford  Belt  R.  Co.  v.  McDon- 
ald (1896)  17  Ind.  App.  492,  60  Am. 
St.  Rep.  172,  46  N.  E.  1022;  Maine  v. 
Chicago,  B.  ft  Q.  R.  Co.  (1899)  109 
Iowa,  260,  70  N.  W.  630,  80  N.  W.  315, 
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2  Am.  Neg.  Rep.  15;  Chicago,  B.  &  Q. 
R.  Co.  V.  Bell  (1895)  44  Neb.  44,  62 
N.  W.  314,  16  Am.  Neg.  Cas.  581; 
Beck  V.  Pennsylvania  R.  Co.  (1899) 
63  N,  J,  L.  232,  76  Am.  St.  Rep.  211, 
43  Atl.  908,  6  Am.  Neg.  Rep.  601 ;  State 
ex  rel.  Sheets  v.  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.  (1903)  68  Ohio  St.  9,  64 
L.R.A.  405,  96  Anu  St  Rep.  635,  67 
N.  E.  93.  The  right  of  a  railroad  com- 
pany BO  to  do  is  also  impliedly  recog- 
nized in  a  number  of  cases  which  it  is 
needless  to  cite. 

A  railroad  corporation  has  incident 
tal  power  to  contract  with  its  own  em- 
ployees to  pay  them  half  wages  during 
disability  resulting  from  service  acci- 
dents. McAdow  V.  Kansas  City  West- 
em  R.  Co.  (1915)  96  Kaiu  428,  L.R.A. 
1917B,  1158, 151  Pac.  1113. 

A  corporation  may  properly  defray 
the  funeral  expenses  of  an  employee 
killed  in  its  factory.  Noll  v.  Archer- 
Pancoast  Co.  (1901)  60  App.  Div.  414, 
69  N.  Y.  Supp.  1007. 

A  manufacturing  corporation  may, 
against  the  protest  of  a  stockholder, 
give  gratuities  to  its  workmen  after 
an  especially  prosperous  year.  Hamp- 
son  v.  Price's  Patent  Candle  Co.  (1876) 
45  L.  J.  Ch.  N.  S.  (Eng.)  437,  34  L.  T. 
N.  S.  711,  24  Week.  Rep.  754. 

It  has  been  held  that  an  insurance 
company  cannot  vote  a  retiring  officer 
a  pension,  in  consideration  of  services 
previously  rendered.  Beers  v.  New 
York  L.  Ins.  Co.  (1892)  66  Hun,  75,  20 
N.  Y.  Supp.  788.  In  this  case,  how- 
ever, it  did  not  appear  that  there  was 
a  custom  among  insurance  companies 
to  grant  such  pensions,  and  it  did 
appear  that  the  pension  was  wholly 
undeserved. 

But  in  Henderson  v.  Bank  of  Aus- 
tralasia (1888)  L.  R.  40  Ch.  Div. 
(Eng.)  170,  58  L.  J.  Ch.  N.  S.  197,  59 
L.  T.  N.  S.  856,  37  Week.  Rep.  332,  it 
was  held  to  be  within  the  powers  of  a 
banking  corporation  to  pay  a  pension 
to  the  family  of  a  deceased  officer,  it 
appearing  that  it  was  the  custom  of 
other  banks  to  grant  such  gratuities  to 
the  widows  and  families  of  their  offi- 
cers dying  in  their  service,  so  that  a 
failure  to  conform  to  such  practice 
would  tend  to  weaken  the  efficiency  of 


the  staff,  and  would,  therefore,  be  in- 
jurious to  the  shareholders'  interests. 

The  general  authority  confided  to 
the  directors  to  manage  the  concerns 
of  a  gas  company  will  authorize  the 
grant  of  a  pension  to  an  officer  wishing^ 
to  retire  on  account  of  ill  health,  and 
agreeing  to  abstain  from  transferring 
his  services  to  any  other  company. 
Clarke  v.  Imperial  Gaslight  &  Coke  Co.. 
(1842)  4  Barn.  &  Ad.  315,  110  Eng. 
Reprint.  473,  1  Nev.  &  M.  206,  2  L,  J. 
K.  B.  N.  S.  30. 

In  Normandy  v.  Ind.  C.  &  Co.  [1908] 
1  Ch.  (Eng.)  84,  it  was  said  by  Keke- 
wich,  J.:  "I  entertain  no  doubt  that 
it  is  within  the  powers  of  the  executive 
of  a  trading  company,  unless  expressly 
prohibited,  to  grant  a  pension  to  a 
retiring  officer  or  servant,  and  to  do 
that  with  or  without  any  reasonable 
terms  which  may  be  bargained  for  or 
imposed." 

The  stockholders  of  a  national  bank 
may  create  a  pension  fund  to  be 
shared  by  officers  and  employees,  the 
establishment  of  such  a  fund  having  a 
direct  and  reasonably  necessary  bear- 
ing upon  the  successful  carrying  out: 
of  the  business  of  the  corporation,  up- 
on the  class  of  employees  likely  to  be 
obtained,  upon  the  character  of  the* 
service  likely  to  be  rendered,  and  upoa 
the  length  of  such  service  and  the 
loyalty  of  the  employees.  Heinz  v* 
National  Bank  (1916)  150  C.  C.  A. 
592,  237  Fed.  942. 

But  while  a  company  carrying  on 
business  has  power  to  expend  a  portion 
of  its  funds  in  gratuities  to  servants; 
and  directors,  provided  such  grants 
are  made  for  the  purpose  of  advancing: 
the  interests  of  the  company,  it  cannot: 
do  so  where  it  has  transferred  its  un- 
dertaking to  another  company  and 
ceased  to  be  a  going  concern.  Hutton^ 
V.  West  Cork  R.  Co.  (1883)  L.  R.  23 
Ch.  Div.  (Eng.)  654,  52  L.  J.  N.  S. 
689,  49  L.  T.  N.  S.  420,  31  Week.  Rep. 
827. 

It  may  be  of  interest  to  the  reader, 
in  connection  with  the  reported  case, 
to  know  that  it  has  been  held  that, 
while  the  managers  of  a  corporation 
may  not  reduce  the  price  of  its  prod- 
uct for  the  purpose  of  benefiting  the-. 
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public,  they  may  do  so,  even  te  the 
extent  of  selHng  below  cost,  where 
there  is  a  reasonable  expectation  that 
such  course  will  result  in  ultimate 
profit. 

Thus,  the  directors  of  a  corporation 
will  not  be  enjoined,  at  the  instance 
of  a  minority  stockholder,  from  sell- 
ing its  products  at  a  loss,  where  it 
does  not  appear  that  such  course  is 
not  calculated  in  the  end  to  make 
money.    Trimble  v.  American  Sugar 


Ret  Co.  (1901)  61  N.  J.  Eq.  340,  48. 
Atl.  912. 

And  the  courts  will  not  aid  a  stock- 
holder of  a  corporation  in  an  attempt 
to  prevent  it  from  selling  its  producta 
for  less  than  cost,  where  it  appears 
that  the  reduction  in  price  was  neces- 
sary, in  order  to  enable  it  to  meet 
competition.  Re  Pierson  (1899)  44 
App.  Div.  215,  60  N.  Y.  Supp.  671, 
affirming  (1899)  28  Misc.  726,  59  N.  Y. 
Supp.  1003.  E.  S.  0* 


PEOPLE  OF  THE  STATE  OF  ILLINOIS  EX  EEL.  CHARLES  A.  LAF- 

FBRTY  et  al. 

V. 

LESUE  J.  OWEN  et  al.,  Appts. 

IlUnaia  Supreme  Court -^  February  20,  1919* 
(286  III  638,  122  N.  E.  132.) 

Constitutional  law  —  validating  act  declared  void  by  court. 

1.  Hie  legialatare  cannot  validate  the  organization  of  a  high  school  dis^ 
trict  after  it  has  been  declared  void  by  final  judgment  of  a  court  of 
competent  jurisdidtion. 

{See  note  on  this  question  beginning  on  page  450.] 


Judgment  —  quashing  school  district 
—  eflFect 

2.  After  a  judgment  quashing  a 
high  school  district^  proceedings  to  or- 
ganize the  district  are  a  nullity,  and 
the  judgment  as  effectually  destroys 
the  right  of  persons  asserting  the 
title  to  ofiice  as  a  board  of  education 
as  if  they  had  been  ousted  by  a  quo 
warranto  proceeding. 

[See  15  R.  C.  L.  1029.] 

Certiorari  —  to  test  organization  of 
school  district 

3.  Certiorari  is  the  proper  remedy 


to  test  the   organization   of  a   high 
school  district  where  appeal  does  not 
lie  and  no  officers  exist  against  whom 
quo  warranto  might  be  maintained. 
[See  5  R.  G.  L.  268  et  seq.] 

Oflke   —    necessity    of    establishing^ 
right 

4.  Persons  called  upon  by  a  quo 
warranto  proceeding  to  show  their- 
authority  for  assuming  to  act  as  pub- 
lic officers  must  show  a  right  de  jure 
to  such  offices. 

[See  22  R.  G.  L.  661--664.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  McLean 
County  overruling  their  motion  in  arrest  of  judgment  and  entering  judg- 
ment of  ouster  in  a  proceeding  in  the  nature  of  quo  warranto  to  require  de- 
fendants to  show  by  what  right  they  claimed  to  hold  the  offices  of  president, 
and  members  of  the  board  of  education  of  a  certain  high  school  district. 
Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  De  Mange»  Gillespie,  &  De     misapprehension  of  the  law»  or  the 


Mange,  for  appellants: 

In  an  information  in  the  nature  of 
quo  warranto,  if  it  is  made  to  appear 
that  the  filing  of  the  information  has 
been  inadvertently  allowed  under  a 


facts,  the  court,  at  the  term  in  which 
leave  to  file  the  information  is  grant- 
ed, may  at  any  time  vacate  the  order 
granting  the  leave. 

People  ex  rel.  Outman  v.  Wanmer,. 
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276  111.  468,  114  N.  E.  1015;  People  v. 
Chicago,  270  111.  188,  110  N.  E.  366; 
People  ex  rel.  Cleland  v.  Barnes,  170 
111.  App.  589. 

The  judfirment  in  Laiferty  v.  Moore, 
275  111.  580,  114  N.  E.  336,  based  upon 
the  decision  in  People  ex  rel.  Kane  v. 
Weis,  275  111.  581,  114  N.  E.  331,  was 
not  a  final  judgment. 

People  ex  rel.  Fitzgerald  v.  Stitt, 
280  111.  565,  117  N.  E.  784. 

The  authority  of  a  corporation  to 
exist  can  be  inquired  into  only  by  quo 
warranto  proceedings  in  the  name  of 
the  people.  The  organization  of  the 
present  high  school  for  district  338, 
by  virtue  of  the  Act  of  1917,  violated 
no  vested  right  inhering  in  one  or 
more  of  the  relators  herein  by  virtue 
of  such  judgment. 

Ferry  v.  Campbell,  110  Iowa,  290,  50 
L.R.A.  92,  81  N.  W.  604;  People  ex  rel. 
Fitzgerald  v.  Stitt,  280  111.  553,  117 
N.  E.  784;  Lincoln  v.  Harts,  266  111. 
405,  107  N.  E.  725;  Freeland  v.  Wil- 
liams, 131  U.  S.  405,  33  L.  ed.  193,  9 
Sup.  Ct.  Rep.  763;  Louisiana  ex  rel. 
Folsom  V.  New  Orleans,  109  U.  S.  285, 
27  L.  ed.  986,  3  Sup.  Ct.  Rep.  211. 

The  Act  of  1917  does  not  attempt  to 
validate  the  Act  of  1911. 

People  ex  rel.  Patterson  v.  Wood- 
ruff, 280  111.  472,  117  N.  E.  791. 

The  common-law  writ  of  certiorari 
did  not  stay  appellants'  election,  which 
was  collateral  to  the  record  before  the 
court  and  which  had  begun  to  be  ex- 
ecuted at  the  time  of  the  filing  of  the 
petition. 

Highway  Commissioners  v.  People, 
99  111.  587;  Com.  ex  rel.  Fisher  v.  Kist- 
ler,  149  Pa.  345,  24  Atl.  216;  Ewing  v. 
Thompson,  43  Pa.  372;  Citizens'  Gas- 
light Co.  V.  State,  44  N.  J.  L.  648; 
Gaertner  v.  Fond  du  Lac,  84  Wis.  497 ; 
4  Enc.  PI.  &  Pr.  208. 

Messrs.  Miles  IL  Young  and  Sterl- 
ing, Livingston,  &  Whitmore,  for  ap- 
nellees  * 

The  validating  Act  of  June  4,  1917, 
does  not  validate  and  revive  school 
boards  and  school  districts  in  cases 
where  such  school  districts  had  been 
adjudged  illegal  by  a  court  of  com- 
petent jurisdiction,  and  where  judg- 
ment was  affirmed  by  the  supreme 
court  before  the  enactment  of  the  act. 

People  ex  rel.  Robinson  v.  New  York 
C.  R.  Co.  283  111.  334,  119  N.  E.  299; 
People  ex  rel.  Shriver  v.  Cowen,  283 
111.  308,  119  N.  E.  335;  People  ex  rel. 
Holmes  v.  Illinois  C.  R.  Co.  282  111.  23, 
118  N.  E.  494;  People  ex  rel.  Colford 


V.  New  York  C.  R.  Co.  282  111.  458,  118 
N.  E.  723;  Chicago  &  E.  L  R.  Co.  v. 
People,  219  111.  408,  76  N.  E.  571 ;  Dob- 
bins  V.  First  Nat.  Bank,  112  111.  553; 
Cooley,  Const.  Lim.  7th  ed.  186-139. 

If  the  legislature  had  extended  the 
validating  Act  of  June  14,  1917,  to  in- 
clude such  school  districtjB  which  had 
previously  been  adjudged  illegal  by 
final  judgment,  then  the  act  would 
have  been  unconstitutional.  The  leg- 
islature may  not  under  any  pretext 
annul,  set  aside,  or  impair  the  final 
judgments  previously  rendered  by  the 
courts  of  competent  jurisdiction. 

Memphis  v.  United  States,  97  U.  S. 
293,  24  L.  ed.  920;  Humphrey  v.  Ger- 
ard, 83  Conn.  346,  77  Atl.  65;  Miller 
V.  Jackson  Twp.  178  Ind.  503,  99  N.  E. 
102;  Livingston  v.  Livingston,  173  N. 
Y.  377,  61  L.R.A.  800,  93  Am.  St.  Rep. 
600,  66  N.  E.  123;  Strafford  v.  Sharon, 
61  Vt.  126,  4  L.R.A.  499, 17  Atl.  793,  18 
Atl.  308;  Mills  v.  Charleton,  29  Wis. 
400,  9  Am.  Rep.  578 ;  Lancaster  v.  Barr, 
25  Wis.  560. 

Certiorari,  operates  as  a  stay  of  pro- 
ceedings. 

Highway  Comrs.  v.  People,  99  HI. 
587. 

Duncan,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

On  December  21, 1917,  upon  leave 
granted  the  people,  upon  the  rela- 
tion of  Charles  A,  Lafferty  and  a 
number  of  others,  filed  an  informa- 
tion in  the  nature  of  quo  warranto 
in  the  circuit  court  of  McLean  coun- 
ty against  appellants,  Leslie  J.  Owen 
and  others,  requiring  them  to  show 
by  what  right  they  claimed  to  hold 
the  offices  of  president  and  members 
of  the  board  of  education  of  a  cer- 
tain pretended  high  school  district 
No.  333,  situated  in  McLean  county. 
To  the  information  appellants  filed 
a  plea  sufficient  to  show  that  the 
necessary  steps  had  been  taken  to 
organize  said  territory  into  a  hi^h 
school  district  under  the  Act  of  June 
5,  1911  (Laws  1911,  p.  505),  and 
that  the  election  for  the  organiza- 
tion of  said  district  occurred  Febru- 
ary 15,  1916,  and  that  at  an  election 
under  said  act  duly  called  and  ad- 
vertised they  were  duly  elected  as 
president  and  members  of  said  board 
of  education  March  4,  1916.  They 
further  averred  in  their  plea  that  by 
virtue  of  the  validating  Act  of  June 
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14,  1917  (Laws  1917,  p-  744),  they 
liad  levied  and  collected  taxes,  em- 
ployed and  paid  teachers  and  jani- 
tors, rented  a  schoolhouse,  and  had 
caused  to  be  conducted  a  high  school 
jn  said  district  continuously  since 
their  election.  Appellees  replied  to 
ihe  plea,  in  substance,  that  this 
court  on  October  24,  1916,  prior  to 
the  passage  of  the  validating  Act  of 
1917,  upon  appeal  had  affirmed  a 
judgment  of  the  circuit  court  of  Mc- 
Lean county  quashing  the  record  of 
high  school  district  No.  333  in  a  pro- 
ceeding by  common-law  writ  of  cer- 
tiorari, in  which  the  relators  herein, 
^as  taxpayers  and  owners  of  land  in 
aaid  school  district,  were  petition- 
ers, and  Benjamin  C.  Moore,  county 
superintendent,  and  others,  were  de- 
fendants ;  that  the  judgment  in  the 
certiorari  proceeding  constitutes  a 
bar  to  the  operation  of  the  validat- 
ing Act  of  1917  upon  district  No. 
333,  and  that  the  pendency  of  the 
certiorari  proceeding  in  the  circuit 
court,  and  the  judgment  therein,  so 
invalidated  app^ants'  election  that 
the  Act  of  1917  would  not  operate 
to  validate  it.  Appellants  filed  a  re- 
joinder, setting  forth  the  judgments 
of  the  circuit  court  and  of  this  court 
in  the  certiorari  case,  and  also  the 
opinions  of  the  circuit  judge  and  of 
the  supreme  court  in  that  case,  and 
the  opinion  of  the  supreme  court  in 
the  case  of  People  ex  rel.  Kane  v. 
Weis,  275  111.  581,  114  N.  E.  331, 
alleged  that  the  judgments  of  the 
circuit  court  and  of  this  court  in  the 
certiorari  case  (Lafferty  v.  Moore, 
275  IlL  580,  114  N.  E.  3^6) .  were 
based  on  tlie  sole  ground  that  the 
Act  of  June  5,  1911,  was  unconsti- 
tutional, and  further  alleged  that 
those  judgments  were  not  final  judg- 
ments or  binding  on  appellants  be- 
cause they  were  not  parties  to  the 
judgments,  and  that  those  judg- 
ments did  not  prevent  the  validatir  ; 
Act  of  1917  from  validating  their 
election.  Appellees  demurred  to 
appellants'  rejoinder.  Appellants 
moved  to  carry  the  demurrer  back 
to  appellees'  replication.  The  trial 
court  sustained  appellees'  demurrer 
to  the  rejoinder  and  overruled  ap- 

3  A.L.R.— 29. 


pellants'  motion  to  carry  the  de- 
murrer back.  Appellants  stood  by 
their  motion  to  carry  back  the  de- 
murrer and  by  their  rejoinder,  and 
moved  the  court  in.  arrest  of  judg- 
ment. The  trial  court  overruled 
appellants'  motion  in  arrest  of  judg- 
ment and  entered  judgment  of 
ouster,  from  which  appellants  have 
appealed. 

The  judgments  of  the  circuit  court 
and  of  this  court  in  the  certiorari 
proceedings  are  final  judgments, 
which  quashed  the  record  of  the 
high  school  district  and  held  the 
proceedings  absolutely  void  and  of 
no  effect.  From  and  after  the  ren- 
dering of  those  judgments  the  pre- 
tended record  showing  the  organi- 
zation of  said  high 
school  district  was 
an  absolute  nullity  i-J,-*.'**-'*** 
and  they  were  just 
as  effectual  to  destroy  the  right 
or  pretension  of  the  appellants  to 
assert  and  hold  their  officers  as 
a  board  of  education  as  if  they 
had  been  ousted  in  a  quo  war- 
ranto proceeding  and  the  district 
declared  void.  At  the  time  the 
certiorari  proceedings  were  insti- 
tuted there  was  no  board  or  pre- 
tended board  of  education  in  exist- 
ence to  be  ousted  by  a  proceeding 
in  the  nature  of  quo  warranto. 
The  common-law  writ  of  certiorari 
was  the  only  remedy,  at  the  time  it 
was  sued  out,  to  test  the  validity  of 
the  district,  as  there 
was  no  remedy  by  £rVe*.r;S;«i.a. 

appeal  or  otherwise,  jSitr?©t."^^^^^ 
and    quo    warranto 
would  not  lie,  as  there  were  no  of- 
ficers or  pretended  officers  at  that 
time  in  the  district  against  whom  in- 
formation could  be  filed.    The  board 
of   education   of   district   No.    333 
elected  after  the  certiorari  proceed- 
ing had  been  begun  were  bound  by 
the  proceeding.    When  called  on  by 
the  information  in  this  case  to  show 
their  authority  for  assuming  to  be 
such  officers,  it  was  incumbent  upon 
them    to    show    a  -^^ 
right  de  jure  to  such  -ity  of  e«tabii»it«. 
officers.    The  show-  *"*^  '**"**• 
ing  in  this  record  is  that  they  were 
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elected  under  the  provisions  of  a 
void  act  as  a  board  of  education  of 
a  high  school  district  pretended  to 
be  organized  by  the  same  void  act, 
and  which  had,  by  courts  of  com- 
petent jurisdiction,  been  declared  as 
having  no  legal  existence,  and  the 
pretended  record  thereof  null  and 
void. 

The  legislature  has  no  .right  or 
power  to  annul,  set  aside,  or  impair 

the  final  judgments 
Sw-45*idSfi.    previously  rendered 

*?SJd*bJ*conrt.      by  courts  of  com- 

petent  j  urisdiction. 
The  legislature  had  no  power  to 
validate  any  proceeding  to  organize 
a  high  school  district  under  the  Act 
of  June  6, 1911,  after  final  judgment 
had  been  rendered  by  this  court,  be- 
fore the  Act  of  1917  was  passed, 
holding  the  organization  of  the  dis- 
trict invalid,  and  it  does  not  matter 
whether  such  final  judgment  was 
rendered  in  a  proceeding  by  com- 
mon-law writ  of  certiorari  or  in  a 
proceeding  in  which  an  information 
is  filed  in  the  nature  of  a  quo  war- 
ranto. People  ex  rel.  Robinson  v. 
New  York  C-  R.  Co.  283  111.  334, 119 
N.  E.  299 ;  People  ex  rel.  Shriver  v. 
Cowen,  283  111.  308,  119  N.  E.  335. 
We  have  heretofore  frequently  held 
that  the  validating  act  did  apply  to 
all  high  school  districts  organized 
under  said  act,  even  where  proceed- 


ings were  pending  in  a  lower  court 
of  competent  jurisdiction  to  oust  the 
high  school  board  and  to  declare  the 
organization  of  the  district  void,  or 
where  such  cases  were  pending,  on 
appeal  or  otherwise,  in  this  court 
and  final  judgment  had  not  been 
rendered.  People  ex  rel.  Fitzgerald 
V.  Stitt,  280  ni.  558,  117  N.  E.  784; 
People  ex  rel.  Vautrin  v.  Madison,. 
280  111.  96,  117  N.  E.  493;  People  ex 
rel.  Cofoid  v.  New  York  C.  R-  Co- 
282  m.  458, 118  N.  E.  723. 

As  the  judgment  of  this  court  in^ 
the  certiorari  proceeding  aforesaid 
was  a  final  judgment  declaring  the 
organization  or  pretended  organiza^- 
tion  of  district  No.  338  void,  the 
judgment  of  ouster  in  this  case  was 
the  only  proper  and  legal  judgment 
that  could  have  been  rendered.  It 
follows,  as  a  matter  of  course,  that 
the  trial  court  did  not  err  in  refus- 
ing to  allow  appellants'  motion  to- 
set  aside  its  order  granting  leave  to* 
file  the  information  and  to  dismiss^ 
this  suit,  as  the  court  had  before  it 
the  petition  for  certiorari  and  the 
judgments  of  the  trial  court  and  of 
this  court  in  said  certiorari  proceed- 
ing in  Lafferty  v.  Moore,  supra,  in 
addition  to  the  allegations  in  the  pe- 
tition for  leave  to  file  the  informa- 
tion, supported  by  affidavits. 

The  judgment  of  the  lower  court 
is  therefore  aflbmed. 


ANNOTATION. 
Power  ol  legislature  to  set  aside  or  impair  judgmenL 


I.  Introductory,   450. 
II.  General  rule,  450. 
III.  Illustrations: 

a.  Civil  judgment  generally,  453. 

b.  Judgment  relating  to  taxes,  456. 
c  Criminal  judgment,  457. 

JT.  Introductory. 

It  is  the  purpose  of  this  note  to 
treat  those  cases  only  in  which  it  ap- 
pears that  the  legislature  has  attempt- 
ed to  annul,  modify,  or  impair  a 
judgment  rendered  by  a  court  of  com- 
petent jurisdiction,  and  in  which  the 
decision  is  based  on  the  distinction 
between  the  powers  and  duties  of  the 
legislative  and  judicial   departments 


of  the  government.  Cases  involving- 
remedial  legislation,  the  grant  by  the 
legislature  of  the  right  to  new  trials 
or  appeals,  and  the  power  to  validate 
faulty  judicial  proceedings,  are  ex- 
cluded. 

JI.  General  rvle. 

It  is  well  settled  that  the  legisla- 
ture is  without  power  to  invade  the 
province  of  the  judiciary  by  setting 
aside,  modifying,  or  impairing  a  final 
judgment  rendered  by  a  court  of  com- 
petent jurisdiction. 

United  States.— McCuIlough  v.  Vir- 
ginia (1898)   172  U.  S.  102,  43  L.  ed.. 
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382,  19  Sup.  Ct.  Rep.  134;  United 
States  V.  Peters  (1809)  5  Cranch,  115, 
3  L  ed.  58;  Mason  v.  Haile  (1827)  12 
Wheat.  370,  6  L.  ed.  660;  United 
States  y.  Klein  (1871)  13  Wall.  128, 
20  L.  ed.  519;  Central  of  Georgia  R. 
Co.  V.  Railroad  Commission  (1908) 
161  Fed.  926,  reversed  on  other 
grounds  in  (1909)  95  C.  C.  A.  117,  170 
Fed.  225. 

California. — Lincoln  v.  Alexander 
(1877)  52  Cal.  482,  28  Am.  Rep.  639. 

Connecticut. — State  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1898)  71  Conn.  43, 
40  Atl.  925. 

Illinois.— Chicago  &  E.  I.  R.  Co.  v. 
People  (1906)  219  111.  408,  76  N.  E. 
571;  Geneva  v.  People  (1901)  98  111. 
App.  315. 

Indiana. — Searcy  v.  Patriot  &  B. 
Tump.  Co.  (1881)  79  Ind.  274. 

Louisiana.  —  Lanier  v.  Grallatas 
(1858)  13  La.  Ann.  175. 

Maryland.  —  Berrett  v.  Oliver 
(1835)  7  Gill  &  J.  191;  Baltimore  v. 
Horn  (1867)  26  Md.  194. 

Massachusetts. — ^Denny  v.  .Mattoon 
(1861)  2  Allen,  361,  79  Am.  Dec.  784. 
Michigan. — ^People  ex  rel.  Butler  ▼. 
Saginaw  County  (1872)  26  Mich.  22; 
Moser  v.  White  (1874)  29  Mich.  59; 
People  V.  Cummings  (1891)  88  Mich. 
249,  14  L.R.A.  285,  50  N.  W.  310. 

Missouri. — McNichol  v.  United 
States  Mercantile  Reporting  Agency 
(1881)  74  Mo.  457. 

Nevada.— Ex  parte  Darling  (1881) 
16  Nev.  98,  40  Am.  Rep.  495 ;  Ex  parte 
Woodbum  (1909)  32  Nev.  136,  104 
Pac.  245;  State  ex  rel.  Howell  v. 
Wildes  (1911)  34  Nev.  94,  116  Pac. 
595. 

New  Hampshire. — Merrill  ▼.  Sher- 
burne (1818)  1  N.  H.  199,  8  Am.  Dec. 
52. 

New  York.— Roberts  v.  State  (1898) 
30  App.  Div.  106,  61  N.  Y.  Supp.  691, 
affirmed  in  (1899)  160  N.  Y.  217,  54 
N.  E.  678,  15  Am.  Crim.  Rep.  561 ;  Peo- 
ple V.  Eeenan  (1905)  110  App.  Div. 
537,  97  N.  Y.  Supp.  77,  affirmed  in 
(1906)  185  N.  Y.  600,  78  N.  E.  1108. 

Penn^Qrlvania. — Lambertson  v.  Hog- 
an  (1845)  2  Pa.  St.  22;  Greenough 
v.  Greenough  (1849)  11  Pa.  489,  51 
Am.  Dec.  567;  De  Chastellux  v.  Fair- 
child   (1850)  15  Pa.  18,  63  Am.  Dec. 


570;  McCSabe  v.  Emerson  (1851)  18  Pa. 
Ill;  Menges  v.  Dentler  (1859)  33  Pa. 
495,  75  Am.  Dec.  616,  overruling  Men- 
ges V.  Wertman  (1845)  1  Pa.  St.  218; 
Com.  ex  rel.  Johnson  v.  Halloway 
(1862)  42  Pa.  446,  82  Am.  Dec.  526. 

Rhode  Island.— Re  Dorr  (1854)  3 
R.  I.  299;  Taylor  v.  Place  (1856)  4  R. 
I.  324;  Re  Nichols  (1864)  S  R.  I.  50. 

South  Dakota.— Skinner  v.  Holt 
(1896)  9  S.  D.  427,  62  Am.  St.  Rep. 
878,  69  N.  W.  595.  ^ 

Texas*^ — ^Milam  County  v.  Bateman 
(1880)  54  Tex.  153. 

Vermont.^Ward  v.  Barnard  (1825) 
1  Aik.  121;  Bates  v.  Kimball  (1824)  2 
D.  Chip.  77;  Keith  v.  Ware  (1829)  2 
Vt.  174;  Lyman  v.  Mower  (1830)  2 
Vt.  517;  Kendall  v.  Dodge  (1830)  3  Vt 

360.  ; 

Virginia. — Griffin  v.  Cunningham 
(1870)  20  Gratt.  31;  Martin  v.  South 
Salem  Land  Co.  (1896)  94  Va.  28,  26 
S.  E.  591. 

West  Virginia.— Arnold  ▼•  Kelley 
(1872)  5  W.  Va.  446;  Ex  parte  Low 
(1884)  24  W.  Va.  620. 

As  was  said  in  Gilman  v.  Tucker 
(1891)  128  N.  Y.  190,  13  L.R.A.  304, 
26  Am.  St.  Rep.  464,  28  N.  E.  1040: 
"A  judgment  has  here  been  rendered, 
and  the  rights  flowing  from  it  have 
passed  beyond  the  legislative  power, 
either  directly  or  indirectly,  to  reach 
or  destroy.  After  adjudication  the 
fruits  of  the  judgment  become  rights 
of  property.  These  rights  became 
vested  by  the  action  of  the  court,  and 
were  thereby  placed  beyond  the  reach 
of  legislative  power  to  affect." 

The  rule  is  based  on  the  well-estab- 
lished principle  of  public  law  that  the 
three  great  powers  of  government, 
the  legislative,  the  executive,  and  the 
judicial,  should  be  preserved  as  dis- 
tinct from  and  independent  of  each 
other.  Thus,  in  Denny  v.  Mattoon 
(1861)  2  Allen  (Mass.)  861,  79  Am. 
Dec.  784,  wherein  it  appeared  that  the 
legislature  had  passed  an  act  which  in 
effect  annulled  the  decree  of  a  court 
in  insolvency  proceedings,  the  court, 
holding  the  statute  to  be  ineffective 
in  so  far  as  a  final  judgment  was  con- 
cerned, stated  the  rule  as  follows: 
"It  is  the  exclusive  province  of  courts 
of  justice  to  apply  established  prin- 
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ciples  to  cases  within  their  jurisdic- 
tion, and  to  enforce  their  decisions  by 
rendering  judgments  and  executing 
them  by  suitable  process.  The  legis- 
lature have  no  power  to  interfere  with 
this  jurisdiction  in  such  manner  as  to 
change  the  decision  of  cases  pending 
before  courts,  or  to  impair  or  set  aside 
their  judgments,  or  take  cases  out  of 
the  settled  course  of  judicial  proceed- 
ing. It  is  on  this  principle  that  it 
has  been  held  that  the  legislature 
have  no  power  to  grant  a  new  trial 
or  direct  a  rehearing  of  a  cause  which 
has  been  once  judicially  settled.  The 
right  to  a  review,  or  to  try  anew  facts 
which  have  been  determined  by  a  ver- 
dict or  decree,  depends  on  fixed  and 
well-settled  principles,  which  it  is  the 
duty  of  the  court  to  apply  in  the  exer- 
cise of  a  sound  judgment  and  discre- 
tion. These  cannot  be  regulated  or 
governed  by  legislative  action.  Tay- 
lor V.  Place  (1856)  4  R  I.  337;  Lewis 
V.  Webb  (1825)  3  Me.  326;  De  Chas- 
tellux  V.  Fairchild  (1850)  15  Pa.  18, 
53  Am.  Dec.  570.  A  fortiori,  an  action 
of  the  legislature  cannot  set  aside  or 
annul  final  judgments  or  decrees. 
This  is  the  highest  exercise  of  judi- 
cial authority.  Lord  Coke  calls  judg- 
ment and  execution  the  'fruit  of  the 
law.'  To  vest  in  the  legislature  the 
power  to  take  them  away,  or  to  impair 
their  effect  on  the  rights  of  parties, 
would  be  to  deprive  the  judiciary  of 
its  most  essential  prerogative.  It 
could  then  no  longer  finally  adju- 
dicate and  determine  the  rights  of  lit- 
igants. The  will  of  the  legislature 
would  be  substituted  in  the  place  of 
fixed  rules  and  established  principles, 
by  which  alone  judicial  tribunals  can 
be  governed.  The  power  to  correct 
errors  and  to  revise  and  reverse  judg- 
ments, which  in  the  strictest  sense  of 
the  word  has  always  been  deemed  es- 
sentially judicial,  would  be  trans- 
ferred to  the  legislative  branch  of  the 
government,  even  to  the  extent  of  con- 
trolling the  final  decrees  of  the  tri- 
bunal of  last  resort.  It  is  obvious 
that  such  an  exercise  of  authority 
would  lead  to  the  entire  destruction 
of  the  order  and  harmony  of  our  sys- 
tem of  government,  and  to  a  manifest 
infraction  of  one  of  its  fundamental 


principles.  Indeed  it  is  difiicult  to 
see  how  the  legislature  could  more 
palpably  invade  the  judicial  depart- 
ment and  effectually  usurp  its  func- 
tions, than  to  pass  statutes  which 
should  operate  to  set  aside  or  annul 
judgments  of  courts  in  their  nature 
final,  and  which  would  otherwise  be 
conclusive  on  the  rights  of  parties. 
Upon  this  ground  we  are  of  the  opin- 
ion that  the  Statute  of  1860,  chap.  78, 
cannot  be  held  to  extend  to  a  case  like 
the  present,  in  which  a  judicial  decree 
declaring  the  proceedings  void  had 
been  entered  at  the  time  of  the  enact- 
ment of  the  law.  If  such  was  the  in- 
tent of  the  legislature  in  passing  the 
act,  it  cannot  be  carried  into  effect, 
because  it  would  operate  to  annul  or 
reverse  a  final  judgment  of  this  court, 
which  had  conclusively  settled  the 
rights  of  persons  who  are  parties  and 
privies  to  the  present  proceeding." 

But  it  has  been  held  that  a  judg- 
ment granting  a  certificate  of  nat- 
uralization, though  in  form  a  judg- 
ment, is  not  so  in  substance,  and, 
where  obtained  in  ex  parte  proceed- 
ings, will  not  bar  Congress  from 
passing  an  act  providing  for  its  can- 
celation on  proof  that  it  was  obtained 
by  fraud.  Johannessen  v.  United 
States  (1912)  225  U.  S.  227,  56  L.  ed. 
1066,  32  Sup.  Ct.  Rep.  613,  wherein 
the  court,  in  answering  the  contention 
that  the  Act  of  June  29,  1906  (6  Fed. 
Stat.  Anno.  2d  ed.  p.  987),  authorized 
the  impeachment  of  a  pre-existing 
judgment  of  a  co-ordinate  court  for 
fraud,  consisting  of  the  introduction 
of  relevant  perjured  testimony,  and 
was  therefore  unconstitutional  as  an 
exercise  of  judicial  power  by  the  leg- 
islature, said:  ''Sound  reason,  as  we 
think,  constrains  us  to  deny  to  a  cer- 
tificate of  naturalization,  procured  ex 
parte  in  the  ordinary  way,  any  con- 
clusive effect  as  against  the  public. 
Such  a  certificate,  including  the  'judg- 
ment' upon  which  it  is  baaed,  is  in 
its  essence  an  instrument  granting 
political  privileges,  and  open  like 
other  public  grants  to  be  revoked  if 
and  when  it  shall  be  found  to  have 
been  unlawfully  or  fraudulently  pro- 
cured. It  is  in  this  respect  closely 
analogous  to  a  public  grant  of  land 
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(Rev.  Stat.  §  2289.  etc.,  Gomp.  Stat. 
1916,  §  4630,  8  Fed.  Stat  Anno.  2d  ed. 
p.  643),  or  of  the  exclusive  right  to 
make,  use,  and  vend  a  new  and  useful 
invention  (Rev.  Stat  §  4883,  etc., 
Comp.  Stat  1916,  §  9427,  7  Fed.  Stat. 
Anno.  2d  ed.  p.  11).  .  .  •  The  con- 
tention that  the  Act  of  June  29,  1906, 
in  authorizing:  the  impeachment  of 
certificates  of  naturalization  thereto- 
fore issued  for  fraud,  consisting  of 
the  introduction  of  perjured  tes- 
timony, is  unconstitutional  as  an  ex- 
ercise of  judicial  power  by  the  legis- 
lative department  is  in  effect  disposed 
of  by  what  has  been  said.  The  act 
does  not  purport  to  deprive  a  litigant 
of  the  fruits  of  a  successful  contro- 
versy in  the  courts;  for,  as  already 
shown,  the  proceedings  for  naturaliza- 
tion are  not  in  any  proper  sense  ad- 
versary proceedings,  but  are  ex  parte 
and  conducted  by  the  applicant  for 
his  own  benefit  The  act  in  effect  pro- 
vides for  a  new  form  of  judicial  re- 
view of  a  question  that  is  in  form,  but 
not  in  substance,  concluded  by  the 
previous  record,  and  under  conditions 
affording  to  the  .party  whose  rights 
are  brought  into  question  full  oppor- 
tunity to  be  heard.  Retrospective 
acts  of  this  character  have  often  been 
held  not  to  be  an  assumption  by  the 
legislative  department  of  judicial 
powers." 

A  decision  of  the  supreme  court, 
quashing  an  order  of  removal  made  by 
a  lower  court  in  proceedings  for  the 
transfer  of  a  pauper  from  one  town- 
ship to  another,  has  been  held  not  to 
be  such  a  judgment  as  the  legislature 
may  not  mo.dify,  but,  like  a  reversal 
on  a  writ  of  error,  leaves  the  parties 
where  they  began  and,  therefore,  an 
act  of  the  legislature  providing  for  a 
retrial  of  the  case  is  not  unconstitu- 
tional. West  Buffalo  v.  Walker  Twp. 
(1848)  8  Pa.  177. 

III.  lUustratianM* 
a.  OivU  judgment  ntftteroUy. 

Where  a  court  by  its  judgment  de- 
clared that  the  proceeds  of  a  life  in- 
surance policy  were  subject  to  the 
payment  of  the  debts  of  the  insured, 
a  statute  subsequently  enacted,  pro- 
that  ihe  proceeds  of  life  in- 


surance policies  should  inure  to  the 
separate  use  of  the  widow,  husband, 
<nr  minor  children  independently  of 
the  rights  of  the  creditors  of  the  in- 
sured, was  held  to  be  unconstitutional 
in  so  far  as  it  applied  to  judgments 
rendered  prior  to  its  passage,  in  Skin- 
ner V.  Holt  (1896)  9  S.  D.  427,  62  Am. 
St  Rep.  878,  69  N.  W,  596. 

Likewise  it  has  been  held  that, 
where  a  court  has  decided  that  certain 
public  lands  were  the  property  of  the 
counties  in  which  they  lay,  an  act  of 
the  legislature  authorizing  the  is- 
suance of  patents  to  persons  who  set- 
tled on  the  land  is  unconstitutional. 
Milam  County  v.  Bateman  (18-80)  54 
Tex.  153. 

-  In  Taylor  v.  Place  (1856)  4  R  L 
324,  it  was  held  that  a  vote  of  the  leg- 
islature opening  judgments  and  set- 
ting aside  a  verdict  so  that  certain 
garnishees  could  amend  their  affida- 
vits, on  the  ground  that  they  had  been 
erroneously  made  through  mistake, 
was  unconstitutional. 

It  has  been  held  that  where  a  pro- 
ceeding for  the  sale  of  land  on  execu- 
tion was  declared  null  and  void  by  a 
court  of  competent  jurisdiction,  the 
legislature  was  without  power  to 
enact  a  statute  providing  that  in  such 
a  case  the  plaintiff  must  pay  within  a 
certain  time  to  the  grantee  or  his  as- 
signee, the  money  paid  on  the  sale, 
including  cost  and  expenses  of  the  de- 
fendant in  defending  the  action.  Gil- 
man  V.  Tucker  (1891)  128  N.  Y.  190, 
13  L.R.A.  304,  26  Am.  St  Rep.  464,  28 
N,  E.  1040,  wherein  it  was  said :  "The 
sole  aim  of  the  statute  thus  seems  to 
be  to  effect  a  change  of  title,  and 
wrest  from  one  person  the  property 
which  has  been  finally  adjudged  to  be 
his,  and  vest  it  in  another  by  mere 
force  of  the  legislative  will.  No  obli- 
gation to  make  the  payments  referred 
to  existed  at  law  and  none  was  creat- 
ed by  the  act,  but  it  simply  declared 
that  unless  they  are  made,  the  de- 
faulting party  shall  forfeit  his  prop- 
erty and  it  shall  be  transferred  to 
another  who  has  neither  legal  nor 
equitable  claim  to  it.  In  effect  it  re- 
verses the  judgment  and  gives  to  one 
that  which  the  court  has  deliberately 
adjudged  to  another."  < 
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Similarly,  where  a  court  has  de- 
clared a  bank  to  be  insolvent  and  ap- 
pointed a  receiver  to  take  charge  of 
and  wind  up  its  affairs,  the  legislature 
has  no  power  to  compel  by  statute 
such  a  receiver  to  turn  over  the  prop- 
erty and  control  of  the  bank  to  a  bank 
examiner,  as  such  a  statute  amounts 
to  a  legislative  modification  of  a  judg- 
ment. State  ex  rel.  Howell  v.  Wildes 
(1911)  34  Nev.  94,  116  Pac.  695. 

Where  a  guardian  has  been  duly 
appointed  by  lawful  order  of  court 
with  power  of  sale  under  further  or- 
der of  court,  it  has  been  held  that  the 
legislature  is  without  authority  to  in- 
vest the  mother  of  the  wards  with 
power  to  sell  their  estate,  as  such  an 
act  would  be  a  modification  or  annul- 
ment of  the  judgment  of  a  court.  Lin- 
coln V.  Alexander  (1877)  52  Cal.  482, 
28  Am.  Rep.  639. 

In  Geneva  v.  People  (1901)  98  IlL 
App.  315,  it  was  held  that  an  act  of 
the  legislature,  amending  an  act  un- 
der which  a  judgment  had  been  ren- 
dered ordering  a  mandamus  to  issue, 
compelling  a  city  to  pass  an  ordinance 
disconnecting  territory,  by  making  the 
action  discretionary  with  the  city 
council,  could  not  affect  the  judgment, 
as  the  legislature  was  without  power 
to  modify  a  judgment  lawfully  ren- 
dered. 

In  United  States  v.  Peters  (1809) 
6  Cranch  (U.  S.)  115,  8  L.  ed.  53,  it 
appeared  that  a  decree  in  a  United 
States  court  in  admiralty  proceedings 
awarded  certain  moneys  to  the  libel- 
lants.  Subsequently  the  state  legis- 
lature passed  an  act  requiring  the 
governor  of  the  state  to  demand  the 
money  so  awarded  for  the  use  of  the 
state,  the  motive  for  the  passage  of 
the  act  being  that  the  Federal  court 
was  without  jurisdiction  in  the  case. 
Holding  that  the  legislature  was  with- 
out power  to  annul  or  modify  the 
judgment  of  a  Federal  court.  Chief 
Justice  Marshall  said:  "If  the  legis- 
lature of  the  several  states  may,  at 
will,  annul  the  judgments  of  the 
courts  of  the  United  States,  and  de- 
stroy the  rights  acquired  under  those 
judgments,  the  Constitution  itself  be- 
comes a  solemn  mockery;  and  the 
nation  is  deprived  of  the  means  of  en- 


forcing its  laws  by  the  instrumen- 
tality of  its  own  tribunals." 

Likewise,  where  a  court  has  de- 
clared that  a  will  was  not  legally  ex- 
ecuted, the  legislature  is  powerless  to 
enact  a  law  providing  that  wills  ex- 
ecuted in  the  manner  of  the  one  ad- 
judged to  be  invalid  by  the  court 
should  be  deemed  to  be  validly  ex- 
ecuted. Greenough  v.  Greenough 
(1849)  11  Pa.  489,  61  Am.  Dec.  567; 
Snyder  v.  Bull  (1851)  17  Pa.  54. 

So,  it  has  been  held  that  after  a  de- 
cree of  a  court  construing  certain 
deeds  made  by  a  married  woman,  the 
legislature  is  without  power  to  pass 
an  act  vacating  and  annulling  the 
deeds  and  the  decree  construing  them. 
Berrett  v.  Oliver  (1885)  7  Gill  &  J. 
(Md.)  191. 

In  Central  of  Georgia  R.  Go.  v.  Rail- 
road Commission  (1908)  161  Fed.  925, 
reversed  on  other  grounds  in  (1909) 
95  C.  C.  A.  117,  170  Fed.  225,  it  was 
held  that  the  legislature  had  no  pow- 
er to  enact  a  statute  providing  that 
the  fact  that  an  injunction  had  been 
issued  restraining  the  collection  of 
certain  rates  should  be  no  defense  to 
an  action  by  a  shipper  to  recover  a 
penalty  provided  for  by  the  statute, 
when  the  prohibited  rate  was  exacted, 
as  this  in  effect  was  nullifying  a  judg- 
ment of  the  court,  which  the  legis- 
lature was  powerless  to  do. 

It  has  been  held  that,  where  a  court 
had  entered  a  decree  in  a  creditors' 
suit  against  certain  stockholders  for 
their  unpaid  subscriptions,  the  legis- 
lature was  without  power  to  require 
that  all  actions  for  unpaid  stock  sub- 
scriptions should  be  brought  in  the 
courts  of  law,  in  so  far  as  it  was 
sought  to  make  the  act  apply  to  suits 
in  equity  brought  before  the  passage 
of  the  act.  And  it  was  further  held 
that  the  fact  that  the  cause  was  pend- 
ing on  appeal  did  not  change  the  na- 
ture of  the  decree  as  a  final  judgment. 
Martin  v.  South  Salem  Land  Co. 
(1896)  94  Va.  28,  26  S.  E.  591. 

In  Arnold  v.  Kelley  (1872)  5  W.  Va. 
446,  it  appeared  that  a  judgment  had 
been  obtained  for  the  conversion  of 
property  of  another  during  the  Civil 
War.  Subsequently  to  the  rendition 
of  the  judgment  the  legislature  passed 
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an  act  prohibiting  the  collection  of 
any  debt  or  judgment  against  any  per- 
son who  had  done  or  committed  any 
acts  on  either  side  in  the  late  war, 
in  accordance  with  the  rules  of  civ- 
ilized warfare.  In  holding  the  act  to 
be  unconstitutional  the  court  said: 
'The  legislature  has  no  power  to  set 
aside  a  judgment,  or  to  empower  a 
court  to  set  aside  a  judgment,  ren- 
dered before  the  passage  of  the  act, 
no  matter  how  erroneous  the  judgment 
may  be." 

In  Griffin  v.  Cunningham  (1870)  20 
Gratt.  (Va.)  31,  it  was  held  that  an 
act  empowering  the  supreme  court  to 
review  and  set  aside  or  affirm  the 
judgments  of  a  former  court  composed 
of  judges  holding  office  under  military 
appointment  was  unconstitutional. 

In  McCullough  v.  Virginia  (1898) 
172  U.  S.  102,  44  L.  ed.  382,  19  Sup. 
Ct.  Rep.  134,  the  court,  holding  that 
the  repeal  of  an  act  providing  a  rem- 
edy by  which  holders  of  coupons  cut 
from  certain  state  bonds  might  force 
their  acceptance  in  payment  of  taxes 
did  not  affect  the  validity  of  a  judg- 
ment obtained  under  the  act  repealed, 
said:  "It  is  not  within  the  power  of 
a  legislature  to  take  away  rights 
which  have  been  once  vested  by  a 
judgment.  Legislation  may  act  on 
subsequent  proceedings,  may  abate 
actions  pending,  but  when  those  ac- 
tions have  passed  into  judgment  the 
power  of  the  legislature  to  disturb  the 
rights  created  thereby  ceases.  So, 
properly,  the  court  of  appeals,  in  con- 
sidering the  question  of  the  validity 
of  this  judgment,  took  no  notice  of 
the  subsequent  repeal  of  the  act  under 
which  the  judgment  was  obtained, 
and  the  inquiry  in  this  court  is  not 
what  effect  the  repealing  Act  of  1894 
liad  upon  proceedings  initiated  there- 
after, or  pending  at  the  time,  but 
whether  such  a  repeal  devested  a 
plaintiff  in  a  judgment  of  the  rights 
acquired  by  that  judgment.  And  in 
that  respect  we  have  no  doubt  that 
the  rights  acquired  by  the  judgment 
under  the  Act  of  1882  were  not  dis- 
turbed by  a  subsequent  repeal  of  the 
statute.** 

It  has  been  held  that  the  legisla- 
ture has  no  power  to  validate  the  or- 


ganization of  a  high  school  district 
after  a  judgment  by  the  supreme 
court  holding  its  organization  to  be 
invalid.  People  ex  rel.  Robinson  v. 
New  York  C.  R.  CJo.  (1918)  283  Ml.  334, 
119  N.  E.  299.  To  the  same  effect,  see 
the  reported  case  (PeopIjE  ex  REI4. 
Lafperty  v.  Owen,  ante,  447).  But 
where  the  judgment  declaring  the  or- 
ganization invalid  has  not  been  passed 
on  by  the  supreme  court  though  it  was 
pending  in  that  court  on  appeal,  the 
legislature  may  enact  a  law  declaring 
the  organization  to  be  valid.  People 
ex  rel.  Vautrin  v.  Madison  (1917)  280 
lU.  96,  117  N.  £.  493;  People  ex  rel. 
Fitzgerald  v.  Stitt  (1917)  280  IlL  553, 
117  N.  E.  784.  However,  where  no 
appeal  is  pending  from  such  a  judg- 
ment, the  legislature  has  no  power  to 
pass  a  statute  declaring  a  high  school 
district  to  be  valid.  People  ex  rel. 
Shriver  v.  Cowen  (1918)  288  IlL  808, 
119  N.  E.  335. 

In  People  v.  Keenan  (1905)  110 
App.  Div.  537,  97  N.  Y.  Supp.  77,^  af- 
firmed in  (1906)  185  N.  Y.  600,  78  N. 
E.  1108,  it  was  insisted  that  an  act 
of  the  legislature,  requiring  the  cham- 
berlain of  the  city  of  New  York  to  pay 
over  to  the  state  treasurer  all  moneys 
paid  into  court  and  remaining  un- 
claimed for  a  period  of  twenty  years, 
was  unconstitutional  in  that  it  at- 
tempted to  modify  or  annul  a  judg- 
ment of  the  court.  Holding  the  act 
to  be  valid,  the  court  said:  "The  or- 
der or  decree  applies  with  the  same 
force  to  the  successor  in  office  or  other 
custodian  of  the  fund  as  it  did  to  the 
person  who  held  the  office  when  the 
order  was  granted  and  the  deposit 
made.  If  a  change  in  the  occupant 
of  the  office  worked  a  change  in  the 
order  or  decree  under  which  the 
money  was  held,  it  would  follow  that 
the  present  chamberlain  has  no  au- 
thority over  the  moneys  which  have 
come  to  him  from  the  treasurers  of 
the  counties  of  Kings,  Queens,  and 
Richmond,  or  even  from  his  predeces- 
sors in  office,  as  the  orders  and  de- 
crees under  which  he  now  holds  the 
moneys  which  are  in  controversy  were 
made  long  prior  to  his  incumbency. 
Each  depositary  takes  the  fund  sub- 
ject to  the  order  or  decree  directing  its 
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deposit,  and  he  becomes  bound  to  exe* 
cute  the  trust  thereby  committed  to 
his  care,  in  conformity  with  the  terms 
of  the  order  under  which  he  holds  it 
and  under  which  it  was  originally  de- 
posited. The  act  in  question  does  not 
seek  to  change  the  order  or  decree 
under  which  the  deposit  was  made. 
The  treasurer  of  the  state  of  New 
York  becomes  bound  by  the  very  terms 
of  the  act  to  pay  it  out  only  under  an 
order  of  the  court  to  be  hereafter 
made.  The  legislature  by  various  en- 
actments has  changed  the  depositary 
of  court  funds,  and  so  far  as  we  are 
aware,  it  has  never  before  been  urged 
that  such  a  change  tended  to  devest 
the  property  rights  of  the  beneficia- 
ries, or  to  nullify  or  interfere  with 
the  prior  orders  of  the  court." 

In  Schneck  v.  Jeffersonville  (1898) 
152  Ind  204,  52  N.  E.  212,  it  was  held 
that  a  statute  validating  the  bonds  of 
a  city  which  had  theretofore  been  de- 
clared invalid  by  the  courts  was  not 
unconstitutional  with  respect  to  an 
action  involving  the  validity  of  such 
bonds,  brought  after  the  passage  of 
the  statute. 

b.  Jtulgment  relating  to  taxes* 
Where  a  court  of  competent  juris- 
diction has  declared  the  levy  of  a  spe- 
cial assessment  to  be  void,  and  en- 
joined its  collection,  the  legislature  is 
without  power  to  enact  a  law  validat- 
ing the  assessment  and  in  effect  dis- 
solving the  injunction.  Searcy  v. 
Patriot  &  B.  Tump.  Co.  (1881)  79  Ind. 
274;  Baltimore  v.  Horn  (1867)  26  Md. 
194.  In  the  case  last  cited  it  was  said : 
"The  most  prominent  objection  to  this 
law,  taken  in  the  argument  by  the 
counsel  of  .the  appellees,  was  that  the 
legislature,  in  passing  it,  exercised 
judicial  power,  which,  by  the  Declara- 
tion of  Rights  and  numerous  decisions 
in  this  state  and  other  states  of  the 
Union,  which  separate  the  judicial 
from  the  legislative  and  executive 
powers  of  government,  it  could  not 
assume  and  exercise.  And  this  posi- 
tion, we  think,  is  well  taken.  When 
this  law  was  passed,  the  rights  of  the 
parties  under  the  laws  of  1866,  chap. 
164,  had  beed  judicially  determined 
by  this  court    In  the  case  of  Balti- 


more V.  Porter  (1861)  18  Md.  284,  79 
Am.  Dec.  686,  this  court  had  adjudged 
that  the  parties  assessed  in  certain 
proceedings  under  that  law  were  not 
liable  for  the  assessments,  and  had 
perpetually  enjoined  the  city  authori- 
ties from  proceeding  to  collect  them; 
and  yet  the  Laws  of  1864,  chap.  344,. 
passed  after  that  decision,  expressly 
authorized  those  authorities  to  pro- 
ceed and  collect  them.  It  adjudged 
those  parties  to  pay  that  which  this 
court,  in  a  regular  proceeding,  deter- 
mined they  were  not  bound  to  pay* 
It  in  effect,  and  that  most  plainly,, 
reversed  the  judgment  of  this  court. 
That  which  this  court  said  was  ille- 
gally done,  or  done  without  authority 
of  law,  or  in  contravention  of  law,  and 
that  the  parties  could  not  be  assessed 
for,  this  act  of  assembly  clearly  de- 
clares shall  be  paid  for  by  th-e  parties, 
although  they  were  relieved  from  that 
payment  by  the  final  determination  of 
this  court.  There  certainly  could  not 
be  a  more  plain  assumption  of  judicial 
power  by  the  legislature  than  was  ex- 
ercised by  the  enactment  of  the  Laws 
of  1864,  chap.  844,  and,  as  such,  this 
law  must  be  pronounced  inoperative 
and  void.'' 

Likewise  it  has  been  held  that 
where  the  supreme  court  had  declared 
a  tax  levy  to  be  invalid,  its  judgment 
could  not  be  set  aside  by  the  legisla- 
ture's passing  an  act  declaring  the 
levy  valid.  Chicago  &  E.  I.  R.  Co.  v^ 
People  (1906)  219  111.  408,  76  N.  E. 
571.  And  it  was  further  held  in  that 
case  that  the  fact  that  the  act  was 
passed  before  the  judgment  of  the  su- 
preme court  reversing  and  remanding^ 
the  case  had  reached  the  lower  court 
could  not  render  it  effectual  as  against 
the  judgment. 

Similarly,  it  has  been  held  that 
where  the'courts  had  enjoined  the  levy 
of  a  drainage  assess^ient  the  legisla- 
ture had  no  authority  to  pass  an  act 
directing  the  county  supervisors  to  re- 
assess the  tax  and  proceed  to  collect 
it,  as  this  virtually  amounted  to  the 
legislature  setting  aside  a  judgment 
of  the  court.  People  ex  rel.  Butler  v.. 
Saginaw  County  (1872)  26  Mich.  22. 

In  Moser  v.  White  (1874)  29  Mich. 
59,  the  court,  in  holding  that  the  legis- 
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latare  could  not^  by  legnlizi^g  an  in- 
valid tax  roll,  aet  aside  or  impair  a 
Jud^nent  against  the  collectors  for 
trespass  in  attempting  to  collect  the 
tax,  said:  "That  act  does,  in  terms, 
purport  to  heal  all  the  defects  which 
have  been  pointed  out.  But  plaintiff's 
judgment  was  obtained  before  the  jus* 
tice  before  this  act  was  passed.  If 
regular  when  obtained,  it  could  not 
be  reversed.  The  legislature  have  no 
authority  to  reverse  judgments,  di- 
rectly or  indirectly.  The  effect  of  the 
act  must  be  so  limited  as  not  to  inter- 
fere with  an  existing  judgment,  or  it 
would  be  necessary  to  declare  it  void 
on  principles  which  are  too  element- 
ary to  be  discussed.  The  case  had 
been  already  tried,  and  there  was  to 
be  no  further  trial  to  determine  the 
merits.  The  judgment  had  fixed  the 
qoestions  of  fact,  and  the  only  matter 
open  in  the  circuit  was  whether,  in 
so  doing,  any  legal  error  had  been 
committed.  To  allow  such  a  judg- 
ment to  be  vacated  when  there  had 
been  no  error  committed  would  be  a 
plain  invasion  of  private  right,  and  a 
usurpation  of  judicial  power  which 
-cannot  be  justified/' 

In  Ex  parte  Low  (1884)  24  W.  Va. 
620,  it  was  held  that  an  act  authorize 
ing  and  directing  the  assessors  and 
clerks,  in  making  out  the  land  books 
for  taxation,  to  disregard  all  changes 
made  by  the  county  court  in  the  value 
of  any  tract  of  land  under  certain 
circumstances,  was  void  as  being  an 
encroachment  on  the  judiciary. 

In  Lambertson  v.  Hogan  (1846)  2 
Pa.  St.  22,  it  was  held  that  where  a 
court  of  competent  jurisdiction  had 
decided  that  a  purchaser  of  land  at 
a  tax  sale,  who  had  notice  by  ancient 
improvements  that  the  land  was  seat- 
ed, was  not  entitled  to  recover  for 
improvements  made  by  himself,  the 
judgment  could  not  be  affected  by  an 
act  of  the  legislature  allowing  com- 
pensation for  improvements  made 
l)ona  fide  under  a  tax  title. 

But  in  Re  Lockitt  (1908)  58  Misc. 
6,  110  N.  Y.  Supp.  82,  the  court,  hold- 
ing that  an  order  of  the  court  appor- 
tioning a  tax  assessment  for  street  im- 
provements was  not  such  a  judgment 
as  the  legislature  could  not  modify. 


said :  .  'It  is  true  that  the  final  order 
in  the  proceedings  referred  to  has  all 
the  force  and  effect  of  a  judgment,  and 
that,  ordinarily,  the  legislature  can- 
not undo  a  judgment  or  deprive  the 
successful  party  of  its  fruits.  But 
the  final  order  herein  is  of  dual  na- 
ture. So  far  as  it  devests  the  title  to 
real  estate  by  virtue  of  the  right  of 
eminent  domain  and  fixes  the  com- 
pensation of  the  owner,  the  court  acts 
judicially  as  in  a  controversy  between 
private  parties;  but,  so  far  as  it  ap-> 
portions  and  imposes  an  assessment,  it 
acts  as  but  a  legislative  agency  in  the 
exercise  of  the  taxing  power.  A  tax 
levy  made  by  public  officers,  if  regu- 
lar in  form  and  within  their  jurisdic- 
tion, has  as  much  the  power  and  force 
of  a  judgment  as  if  made  by  the  con- 
firmatory order  of  a  court.  The  in- 
violability of  these  assessments  de- 
pends in  no  way  upon  the  form  of  the 
machinery  by  which  the  legislature 
had  directed  their  levy  originally.  The 
whole  question  of  taxation,  within  de- 
fined limits,  is  with  the  legislature. 
What  it  can  take,  it  may  remit,  under 
many  circumstances.  What  it  has  pre- 
cribed,  it  may  change.' 


»» 


e.  OrknUuU  judgments 

The  legislature  has  no  power  to 
pass  an  act  reducing  for  good  be- 
havior the  sentences  of  prisoners  con- 
victed before  the  passage  of  the  act. 
Ex  parte  Darling  (1881)  16  Nev.  98, 
40  Am.  Rep.  496 ;  Ex  parte  Woodbum 
(1909)  82  Nev.  186, 104  Pac.  245;  Com. 
ex  rel.  Johnson  v.  Halloway  (1862)  42 
Pa.  446,  82  Am.  Dec.  526.  In  the  case 
last  cited,  it  was  said:  'The  whole 
judicial  power  of  the  commonwealth 
is  vested  in  courts.  Not  a  fragment 
of  it  belongs  to  the  legislature.  The 
trial,  conviction,  and  sentencing  of 
criminals  are  judicial  duties,  and  the 
duration  or  period  of  the  sentence  is 
an  essential  part  of  a  judicial  judg- 
ment in  a  criminal  record.  Can  it  be 
reversed  or  modified,  by  a  board  of 
prison  inspectors,  acting  under  legis- 
lative authority?  If  it  can,  what  ju- 
dicial decree  is  not  exposed  to  legis- 
lative modifications?  From  wh&t 
judicial  sentence  may  not  the  legisla- 
ture direct  'deductions'  to  be  made, 


468 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


if  this  act  be  constitutional  ?  •  What 
they  may  do  indirectly  they  may  do 
directly.  If  they  may  authorize  boards 
of  inspectors  to  disregard  judicial 
sentences,  why  may  they  not  repeal 
them  as  fast  as  they  are  pronounced, 
and  thus  assume  the  highest  judicial 
functions  ?" 

In  People  v.  Cummings  (1891)  88 
Mich.  249,  14  L.R.A.  285,  60  N.  W.  310, 
it  was  held  that  an  act  empowering 
prison  commissioners  to  release  pris- 
oners on  parole  was  an  impairment  of 
a  judgment  of  court,  and  was  there- 
fore unconstitutional. 

It  has  been  held  that  an  act  of  the 
legislature  discharging  a  debtor  from 
imprisonment  on  execution  is  uncon- 
stitutional, as  invading  the  province 
of  the  judiciary.  Ward  v.  Barnard 
(1826)  1  Aik.  (Vt.)  121;  Keith  v. 
Ware  (1829)  2  Vt  174;  I^man  v. 
Mower  (1830)  2  Vt  617;  Kendall  v. 
Dodge  (1830)  8  Vt  360. 

But  in  the  case  of  Re  Nichols  (1864) 
8  R.  L  50,  it  was  held  that  a  special 
act  of  the  legislature,  permitting  a 
person  imprisoned  for  debt  to  take  the 
poor  debtor's  oath  and  thereby  relieve 
himself  from  liability,  was  not  an  un- 
lawful invasion  of  the  judicial  power. 

In  Mason  v.  Haile  (1827)  12  Wheat 
(U.  SO  870,  6  L.  ed.  660,  it  was  held 
that  a  special  act  reviving  an  act  for 
the  relief  of  insolvent  debtors  for  the 
benefit  of  a  person  imprisoned  for 
debt  was  not  unconstitutional. 

In  United  States  v.  Klein  (1872)  18 
Wall.  (U.  S.)  128,  20  L.  ed.  519,  it  was 
held  that  Oongress  had  no  power  to 
pass  an  act  denying  to  pardons  grant- 
ed by  the  President,  the  effect  which 
the  court  of  claims  and  the  supreme 
court  had  adjudged  them  to  have. 


Similarly,  it  has  been  held  that  if 
a  statute  authorizing  a  pardoned  crim- 
inal to  maintain  an  action  for  dam- 
ages in  the  court  of  claims  should  be 
construed  as  an  enactment  that  the 
person  convicted  was  innocent,  and 
that  his  conviction  was  improper,  it 
was  unconstitutional  as  an  invasion 
by  the  legislature  of  the  judicial  de- 
partment of  the  government.  Roberts 
V.  State  (1899)  30  App.  Div.  i06,  51 
N.  Y.  Supp.  691,  affirmed  (1899)  160 
N.  Y.  217,  54  N.  E.  678,  15  Am.  Crim. 
Rep.  561,  where  it  was  said:  *1f  the 
act  under  consideration  can  be  sus- 
tained, we  see  no  reason  to  doubt  that 
in  any  case  where  a  criminal  has  been 
convicted  of  a  crime  and  imprisoned, 
the  legislature,  on  his  being  pardoned, 
or  on  the  expiration  of  his  term  of  im- 
prisonment, may  retry  the  question  of 
his  guilt  or  innocence,  or  authorize  a 
tribunal  of  its  own  selection  to  do  so,, 
and  may  thereupon  sanction  an  allow* 
ance  of  a  claim  for  damages  against 
the  state.  The  effect  of  holding  that 
the  legislature  possesses  this  power 
would  be  deplorable.  Judgments  in 
criminal  cases  would  only  be  final,  ef- 
fectual, and  valid  at  the  will  of  the 
legislature.  We  are  satisfied  that  the 
legislature  possesses  no  power  to  an- 
nul the  final  judgment  of  a  court  of 
competent  jurisdiction,  or  to  retry  the 
questions  necessarily  passed  upon  in 
the  rendition  of  such  judgment,  or  to 
authorize  any  board  or  tribunal  creat- 
ed by  it  to  exercise  such  powers." 

An  act  to  reverse  and  annul  the 
judgment  of  a  supreme  court  for  trea- 
son is  unconstitutional.  Re  Dorr 
(1864)  3  R.  L  299.  M.  B. 


HAROLD  A.  ANDREWS,  *Appt., 

V. 

ALBERT  HAAS  et  al.,  Respts. 

New  Tork  Court  of  Appeals  ^^  February  26,  t91&m 
(214  N.  Y.  266,  108  N.  E.  423.) 

Damagest  —  for  discontiniiing  suit  oonducted  for  contingent  f ee, 

1.  The  value  of  the  servicee  rendered^  and  not  the  amount  which  would 
have  been  secured,  had  the  suit  been  pressed,  is  the  measure  of  damages  in 
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case  a  client  discontinues  a  suit  for  the  conduct  of  which  he  haa  employed 
an  attorney  on  a  contin^rent  fee. 

ISee  note  an  this  question  beginning  on  page  472.] 

Omtract  —  implied  —  lllegaL  ment  which  would  be  illegal,  if  it  were 

2.  The  law  will  not  imply  an  agree-     express. 

[See  6  R.  C.  L.  688.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  affirming  a  judgment  of  a  Trial  Term 
for  Nassau  County,  dismissing  a  complaint  filed  to  recover  damages  for 
alleged  breach  of  a  contract  of  employment.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Harold  A.  Andrewes,  in  propria      9,  20  AtL  127 ;  Kersey  v.  Garton,  77 


persona: 

Performance  is  pronounced  when 
performance  has  been  prevented  by  the 
other  party,  and  the  measure  of  dam- 
ages is  the  sum  agreed  to  be  paid  in 
the  event  of  complete  success. 

d  Cyc.  701,  note  6;  Mains  v.  Haight, 
14  Barb.  76 ;  Smith  v.  Gugerty,  4  Barb. 
614;  Taylor  v.  Bullen,  6  Cow.  624; 
United  States  v.  Behan,  110  U.  S.  388, 
28  L.  ed.  168,  4  Sup.  Ct  Rep.  81; 
Griggs  V.  Day,  158  N.  Y.  1,  52  N.  B. 
692;  Masterson  v.  Brooklyn,  7  Hill, 
61,  42  Am.  Dec  38;  Gifford  v.  Waters, 
67  N.  Y.  80;  Dart  v.  Laimbeer,  107  N. 
Y.  664,  14  N.  E.  291 ;  Ware  Bros.  Co. 
V.  Cortland  Cart  &  Carriage  Co.  192 
N.  Y.  439,  22  L.R.A.(N.S.)  272,  127 
Am.  St.  Rep.  914,  85  N.  E.  666;  Marsh 
V.  Holbrook,  3  Abb.  App.  Dec.  176 ;  Mt. 
Vernon  v.  Patton,  94  111.  65. 

An  attorney  haa»  the  same  contract 
rights  as  other  professional  men. 

Re  Fitzsimons,  174  N.  Y.  15,  66  N. 
£.  554;  Ransom  v.  Ransom,  70  Misc. 
34,  127  N.  Y.  Supp.  1027;  Peri  v.  New 
York  C.  &  H.  R.  R.  Co,  152  N.  Y.  521, 
46  N.  E.  849;  Fischer-Hansen  v.  Brook- 
lyn Heights  R.  Co.  173  N.  Y.  492,  66 
N.  E.  895,  18  Am.  Neg.  Rep.  396; 
Morehouse  v.  Brooklyn  Heights  R.  Co. 
185  N.  Y.  520,  78  N.  E.  179,  7  Ann. 
Cas.  377;  Marsh  v.  Holbrook,  3  Abb. 
App.  Dec.  176;  Lawson  v.  Bachman,  81 
N.  Y.  616 ;  Re  Robbins,  189  N.  Y.  422, 
82  N.  E.  501;  Carlisle  v.  Barnes,  102 
App.  Div.  573,  92  N.  Y.  Supp.  917;  Re 
Albers  Realty  Co.  140  App.  Div.  278, 
125  N.  Y.  Supp.  179;  Carey  v.  Gnant, 
59  Barb.  574;  Graut  v.  Langley,  34 
Misc.  776,  68  N.  Y.  Supp.  820 ;  Werner 
V.  Knowlton,  107  App.  Div.  158,  94  N. 
Y.  Sapp.  1054;  Mt.  Vernon  v.  Patton, 
94  111.  65 ;  Millard  v.  Richland  County, 
13  nL  App.  533;  French  v.  Cunning- 
ham, 149  Ind.  632,  49  N.  E.  797;  West- 
ern U.  Tdeg.  Co.  V.  Semmes,  73  Md. 


Mo.  645 ;  Reynolds  v.  Clark  County,  162 
Mo.  680,  63  S.  W.  382;  Webb  v.  Tr^- 
cony,  76  Cal.  621,  18  Pac  796 ;  Baldwin 
V.  Bennett,  4  Cal.  392;  Moyer  v.  Canti- 
eny,  41  Minn.  242,  42  N.  W.  1060; 
Matheny  v.  Farley,  66  W.  Va.  680,  66 
S.  E.  1060;  Polsley  v.  Anderson,  7  W. 
Va.  202,  23  Am.  Rep.  613;  Myers  v. 
Crockett,  14  Tex.  257;  Watson  v.  Col- 
umbia Min.  Co.  118  Ga.  603,  45  S.  E. 
460;  Villhauer  v.  Toledo,  5  Ohio  S.  & 
C.  P.  Dec.  8;  McElhinney  v.  Kline,  6 
Mo.  App.  94. 

Messrs.  Eppstein  A  Rosenberg,  for 
respondents : 

An  allegation  that  a  certain  sum  is 
due  and  owing  is  a  mere  conclusion  of 
law,  and  is  not  an  allegation  either  that 
damage  had  been  sustained  by  plaintiff 
in  that  amount,  or  that  services  al- 
leged to  have  been  rendered  by  the 
plaintiff  were  reasonably  worth  that 
amount. 

Sampson  v.  Grand  Rapids  School 
Furniture  Co.  55  App.  Div.  163,  66  N. 
Y.  Supp.  815;  Sparks  v.  Ducas,  123 
App.  Div.  507,  108  N.  Y.  Supp.  546; 
Mitchell  v.  Dunmore  Realty  Co.  60 
Misc.  563,  112  N.  Y.  Supp.  659;  Tate 
V.  American  Woolen  Co.  114  App.  Div. 
106,  99  N.  Y.  Supp.  678;  Poland  v. 
Hollander,  62  Misc.  523,  115  N.  Y. 
Supp.  1044 ;  American  Exch.  Nat.  Bank 
V.  Goubert,  135  App.  Div.  374,  120  N. 
Y.  Supp.  397. 

A  client  has  the  right  at  any  tim^, 
arbitrarily  and  witliout  cause,  to  dis- 
charge his  attorney,  but  of  course  if 
he  exercises  this  right,  he  must  do  so 
upon  terms  that  are  just  to  the  attor- 
ney. 

Lusk  V.  Hasting,  1  Hill,  656;  Bath- 
gate v.  Haskin,  59  N.  Y.  533;  Tenney 
V.  Berger,  93  N.  Y.  524,  45  Am.  Rep. 
263;  De  Angelis  v.  Bank  for  Savings, 
74  Misc.  394,  182  N.  Y.  Supp.  295; 
JRoake  v.  Palmer,  119  App.  Div.  64,  103 
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N.  Y,  Supp.  862;  Anglo-Continental 
Chemical  Works  v.  Dillon,  111  App. 
Div.  418,  97  N.  Y.  Supp.  1081 ;  Re  Rob^ 
bins,  61  Misc.  114,  112  N.  Y.  Supp. 
1032;  Badger  v.  Celler,  41  App.  Div. 
599,  58  N.  Y.  Supp.  653;  Johnson  v. 
Ravitch,  113  App.  Div.  810,  99  N.  Y. 
Supp.  1059 ;  Re  Prospect  Ave.  85  Hun, 
257,  32  N.  Y.  Supp.  1013;  Vincent  v. 
Nassau  County,  45  Misc.  247,  92  N.  Y. 
Supp.  32;  O'Sullivan  v.  Metropolitan 
Street  R.  Co.  39  Misc.  268,  79  N.  Y. 
Supp.  481 ;  Re  Dunn,  205  N.  Y.  398,  98 
N.  E.  914,  Ann.  Cas.  1913E,  536. 

Public  policy  prohibits  an  attorney 
from  acquiring  such  an  interest  in  his 
client's  cause  of  action  as  will  prevent 
the  client  from,  in  good  faith,  settling 
the  litigation  or  abandoning  it. 

Re  Snyder,  190  N.  Y.  69,  14  L.R.A. 
(N.S.)  1101,  123  Am.  St.  Rep.  633,  82 
N.  E.  742,  13  Ann.  Cas.  441. 

Cardozo,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  is  a  member  of  the 
bar.  He  complains  that  the  de- 
fendants refused  to  prosecute  an 
action  in  v^hich  they  had  retained 
him  as  their  lawyer.  The  agree- 
ment viras,  he  says,  that  they  would 
sue  for  $180,000,  and  pay  him  25 
per  cent  of  the  amount  recovered. 
He  drafted  a  complaint  for  them, 
but  there  the  action  stopped.  The 
defendants  refused  to  go  on  with  it. 
They  were  advised  and  became  con- 
vinced, as  they  now  allege  in  their 
answer,  that  the  action  was  without 
merit.  Because  of  their  refusal  to 
proceed  with  it  the  plaintiff  says 
•that  they  owe  him  $45,000.  In 
opening  his  case  he  declined  to 
prove  the  value  of  his  services  up 
to  the  time  when  the  case  was  halt- 
ed; he  took  his  stand  upon  the 
ground  that  he  was  entitled  to  the 
profits  that  would  have  come  to 
him  if  his  clients  had  pressed  the 
case  to  a  successful  conclusion.  At 
the  close  of  his  opening  the  com- 
plaint was  dismissed. 

The  employment  of  a  lawyer  to 
serve  for  a  contingent  fee  does  not 
make  it  the  client's  duty  to  continue 
the  lawsuit,  and  thus  increase  the 
lawyer's  profit.  The  lawsuit  is  his 
own.    He  may  drop  it  when  he  will. 


Even  an  express  agreement  to  pay 
damages  for  dropping  it  without 
his  lawyer's  consent  would  be 
against  public  policy  and  void.  Re 
Snyder,  190  N.  Y.  66,  69, 14  L.R.A. 
(N.S.)  1101,  123  Am.  St.  Rep.  533, 
82  N.  E.  742,  13  Ann.  Cas.  441. 
The  law  will  not  imply  an  agree- 
ment which  would  contract- 
be  illegal,  if  it  were  impited-T 
express.  It  wiU  not,  "*^***- 
under  the  coercion  of  damages,  con- 
strain an  unwilling  suitor  to  keep  a 
litigation  alive  for  the  profit  of  its 
officers.  Tenney  v.  Berger,  93  N. 
y .  524,  45  Am.  Rep.  263 ;  Re  Dunn, 
205  N.  Y.  398,  402,  98  N.  E.  914, 
Ann.  Cas.  1913E,  536;  Nutt  v. 
Knut,  200  U.  S.  12,  21,  50  L.  ed. 
348,  353,  26  Sup.  Ct.  Rep.  216; 
Mesa  County  Nat.  Bank  v.  Berry, 
24  Colo.  App.  487,  135  Pac.  129. 
The  notion  that  such  a  thing  is  pos- 
sible betrays  a  strange  misconcep- 
tion of  the  function  of  the  legal  pro- 
fession, and  of  its  duty  to  society. 
When  the  defendants  abandoned  the 
action,      they     be- 

^?°?\.li^^'^  ^  *^  ?r.?o?ti::;'i2; 

plamtlff       for       the    mmt  eondncted 

value  of   the  serv-  J^J.^"""**"* 
ices  then  rendered. 
That  is  the  measure  of  their  liabil- 
ity and  of  his  right. 

We  have  been  referred  to  cases 
where  clients,  after  retaining:  a 
lawyer  for  a  contingent  fee,  have 
continued  the  litigation  through 
another  lawyer,  and  have  been  held 
answerable  in  damages.  Martin  v. 
Camp,  161  App.  Div.  610, 146  N.  Y. 
Supp.  1041 ;  Carlisle  v.  Barnes,  102 
App.  Div.  573,  92  N.  Y.  Supp.  917. 
We  are  not  required  at  this  time 
either  to  approve  or  to  condemn 
those  rulings.  They  have  not  passed 
unchallenged.  Martin  v.  Camp, 
supra;  Johnson  v.  Ravitch,  113 
App.  Div.  810,  99  N.  Y.  Supp.  1059. 
In  those  cases,  and  in  others  like 
them,  the  clients  went  on  with  the 
lawsuit.  Here  they  abandoned  it. 
We  refuse  to  hold  that  they  were 
bound  to  pay  their  lawyer  as  if 
they  had  gone  on  with  it  and  won  it. 

The  plaintiff's  claim  is  without 
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merit.     The    judgpient  should   be 
affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  and  His- 
cock.  Chase,  Caddeback,  Miller,  and 
Seabury^  JJ.,  concur. 

noTB. 

The  question  as  to  the  amount  or 


basis  of  recovery  by  an  attorney  who 
takes  ja  case  on  a  contingent  fee»  where 
the  client  discontinues,  settles,  or  com- 
promises, is  discussed  in  the  note  f  ol* 

lowing     SOUTHWORTH     V.     ROSENDAHL, 

post,  472.  For  cases  dealing  with  a 
discontinuance  or  dismissal  of  the 
case  by  the  client,  see  subdivisions  U. 
b,  and  III.  of  that  note. 


B.  P.  PROCTER,  Appt, 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY. 


A.  T.  McCORMACK,  Appt., 

V. 

SAME. 

Kentucky  Court  of  Appeals -^  J>eceniber  16,  1913. 
(156  Ky.  465,  161  S.  W.  518.) 

Attorneys  —  contingent  fee  —  basis  of  computation. 

1.  The  amount  which  an  attorney,  having  a  contract  for  a  contingent 
fee  on  the  percentage  basis,  may  recover,  under  a  statute  giving  attorneys 
a  lien  upon  all  claims  put  into  their  hands  for  the  amount  of  their  agreed 
fees,  from  one  who  has  entered  into  a  compromise  agreement  to  pay  his 
client  a  certain  sum  and  the  legally  taxable  costs  of  the  litigation,  is  to 
be  computed  as  though  the  amount  paid  by  way  of  compromise  constituted 
the  entire  recovery. 

ISee  note  on  this  question  beginning  on  page  472.] 

Appeal  —  conflicting    evidence  —  re-     his  fee  according  to  the  contract  be- 


view. 

2.  A  finding  by  the  trial  court,  upon 
conflicting  evidence,  as  to  the  value  of 
the  services  of  an  expert  witness,  wiU 
not  be  disturbed  on  appeal. 

[See  2  R.  C.  L.  202.] 

Attorneys  —  fees  —  compromise  by 
client. 

3.  The  rule  that,  where  a  judgment 
has  been  recovered,  a  client  cannot,  by 
compromising,  deprive  the  attorney  of 


tween  them,  does  not  apply  where  the 
judgment  has  been  reversed. 
[See  2  R.  C.  L.  1080.] 

Estoppel  —  stare  decisis. 

4.  The  principle  of  stare  decisis  will 
not  preclude  the  court  from  re-examin- 
ing a  question  which  has  been  passed 
upon  on  a  single  occasion  only,  and  has 
not  become  established  as  a  rule  of 
property. 

[See  7  R.  C.  L.  1000.] 


(Turner  and  Nunn,  JJ.,  dissent.) 


Appeals  by  plaintiffs  from  judgments  of  the  Circuit  Court  for  Warren 
County  in  their  favor  for  less  than  the  anM)unts  demanded,  in  consolidated 
actions  brought  to  recover  fees  for  services  rendered  by  them  in  a  per- 
sonal injury  action  against  the  defendant  railroad  company.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  B.  F.  Procter,  Grider  &  Har- 
lin,  O'Rear  &  Williams,  and  Wright  & 
McElroy  for  appellants. 

Messrs.  Sims  &  Rodes  and  B.  D. 
Warfield,  for  appellee : 

Plaintiffs  have  recovered  and  have 
been  paid  all  the  fees  to  which  they  are 
entitled  under  their  contracts. 

Schmitz  V.  South  Covington  &  C. 
Street  R.  Co.  131  Ky.  207,  22  L.R.A. 
(N.S.)  776,  114  S.  W.  1197,  18  Ann. 
Cas.  1114;  Newport  Rolling  Mill  Co.  v. 
Hall,  147  Ky.  598,  144  S.  W.  760; 
Louisville  R.  Co.  v.  Burke,  149  Ky.  437, 
149  S.  W.  865. 

Miller^  J.,  delivered  the  opinion  of 
the  court: 

These  appeals  involve  only  the 
fees  for  services  rendered  by  Dr.  A. 
T.  McCormack  as  a  physician,  and 
by  B.  F.  Procter  as  an  attorney,  in 
the  action  of  R.  E.  Lynch  against 
the  Louisville  &  Nashville  Railroad 
Company  for  personal  injuries. 

Having  been  injured  in  a  col- 
lision iipon  appellee's  road  at  Rock- 
land, Tennessee,  Lynch  and  his 
brother-in-law,  Niemeyer,  made 
the  following  contract  of  employ- 
ment with  Procter : 

This  obligation  witnesseth,  that 
I  have  employed  B.  F.  Procter  to 
adjust  by  suit  or  compromise  a 
claim  for  myself  and  for  E.  B. 
Niemeyer  for  an  injury  done  to  us 
at  Rockland,  Tennessee,  March  13, 
1907,  in  a  collision;  he  is  also  to 
represent  a  claim  for  malpractice 
in  treatment  of  said  Niemeyer.  It 
is  agreed  that  we  will  give  all 
assistance  in  case  of  the  prosecu- 
tion of  said  claim,  and  for  his  serv- 
ices we  and  each  of  us  will  pay  to 
said  Procter  a  sum  equal  to  one 
fourth  (i)  received  for  said  injury 
if  compromised  before  trial,  but  if 
a  trial  is  gone  into  then  said  Proc- 
ter is  to  prosecute  said  claim  in  all 
courts  in  which  it  is  pending,  and 
for  his  services  he  is  to  receive  a 
sum  equal  to  one  third  (i)  received 
for  said  injuries.  If  nothing  is  re- 
ceived he  is  to  receive  nothing  for 
his  services. 

This  November  26th,  1907.    ' 
R.  E.  Lynch, 
E.  B.  Niemeyer, 
Per  R.  E.  Ljmch. 


Acting  for  Lynch,  appellant  Proc- 
ter instituted  a  suit  against  the  apr 
pellee  in  the  Warren  circuit  court, 
and  recovered  a  judgment  for  $25,- 
000,  which  was  reversed  by  this 
court  in  Louisville  &  N.  R.  Co.  v. 
Lynch,  137  Ky.  696,  126  S.  W.  362. 
After  the  case  had  been  remanded 
to  the  lower  court  for  a  new  tidal, 
and  before  another  trial  was 
had.  Lynch,  acting  alone,  compro- 
mised his  case  for  $10,000,  as  is 
shovra  by  the  following  receipt 
given  by  him:  "Received  of  the 
Louisville  &  Nashville  Railroad 
Company  ten  thousand  ($10,000) 
dollars  in  full  compromise,  settle- 
ment and  adjustment  of  all  claims 
and  demands  of  every  character 
whatsoever,  which  I  have  against 
said  company,  its  officers,  agents, 
or  employees  on  account  of  injuries 
received  by  me  on  or  about  the  13th 
day  of  March,  1907,  at  or  near 
Rockland,  Tennessee,  and  on  every 
other  account  whatsoever.  I  here- 
by agree  to  dismiss  settled  my  ac- 
tion now  pending  against  said  com- 
pany in  the  Warren  circuit  court  to 
recover  damages  on  account  of  said 
injuries;  the  Louisville  &  Nashville 
Railroad  Company  to  pay  the  le- 
gally taxable  costs  of  the  litigation 
which  it  has  not  heretofore  paid. 
Witness  my  hand  at  Louisville, 
Kentucky,  this  May  21,  1910." 

The  company  paid  Lynch  the 
$10,000  called  for  by  the  settle- 
ment, whereupon  McCormack  and 
Procter  intervened  in  this  action, 
claiming  their  fees  and  a  lien  there- 
for. Recognizing  its  liability  un- 
der §  107  of  the  Kentucky  Statutes, 
whidi  gives  attorneys  a  lien  upon 
all  claims  or  demands,  including 
all  claims  for  unliquidated  dam- 
ages put  into  their  hands  for  suit 
or  collection,  for  the  amount  of  any 
fee  which  may  have  been  agreed 
upon  by  the  parties,  the  company 
offered  to  pay  Procter  $2,500,  that 
sum  being  one  fourth  of  the  amount 
which  the  company  had  paid  L3niich. 
Procter,  however,  claimed  that  he 
was  entitled  to  $5,000,  since  the 
settlement  had  been  made  after 
trial,  in  which  event  he  was,  by  the 
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terms  of  his  contract,  entitled  to 
one  third  of  the  recovery;  that  in 
payin^r  Lynch  $10,000,  the  com- 
pany had  paid  Lynch  only  that  part 
of  the  recovery  which  was  due  him; 
and  that  the  remaining  one  third, 
or  $6,000,  was  due  Procter  under 
the  contract.  The  circuit  court  hav- 
ing held  that  Procter  was  entitled 
to  a  fee  of  $8,338.33,  the  company 
paid  him  that  sum.  Procter  ap- 
peals, claiming  that  he  was  en- 
titled to  $5,000,  and  that  there  is 
yet  due  him  $1,666.67. 

Before  the  trial  of  the  action  in 
the  circuit  court,  Dr.  A.  T.  Mc- 
-Cormack  and  another  physician 
were  appointed  by  the  court  to 
make  a  physical  examination  of 
L3nich  for  the  purpose  of  preparing 
themselves  to  testify  concerning 
his  injuries.  Dr.  McCormack  made 
the  examination,  and  testified ;  and 
for  his  services  he  claimed  $260. 
The  circuit  court  allowed  him  a  fee 
of  $50,  which  was  taxed  as  costs, 
and  paid  by  the  company ;  and  from 
so  much  of  the  judgment  as  denied 
him  a  recovery  of  the  remaining 
$200,  Dr.  McCormack  appeals. 

Disposing  of  Dr.  McCormack's 
appeal  first,  it  is  sufficient  to  say 
that,  while  several  witnesses  testi- 
fied that  $260  was  a  reasonable  fee 
for  the  services  he  rendered,  at 
least  two  physicians  testified  that 
$60  was  a  reasonable  fee.  This 
question  of  fact  having  been  tried 
hy  the  circuit  judge,  who  knew  the 
witnesses  and  heard  them  testify, 
we  are  not  inclined  to  disturb  his 
finding.  Where  the  proof  is  con- 
tradictory, and  the  mind  is  left  in 

doubt  upon  a  ques- 

eailSStinm  tloU     Of     fact,     thlS 

TJview?*"  court  will  not  dis- 

turb the  finding  of 
fact  by  the  chancellor.  Byassee  v. 
Evans,  143  Ky.  415,  136  S.  W.  857 ; 
Xirkpatrick  v.  E.  Rehkoph  Sad- 
dlery Co.  144  Ky.  134,  137  S.  W.  862 ; 
Wathen  v.  Wathen,  149  Ky.  505, 
149  S.  W.  902 ;  Bond  v.  Bond,  150 
Ky.  389,  150  S.  W.  363.  The  judg- 
ment is  therefore  affirmed  upon 
Dr.  McCormack's  appeal. 
Turning  to  Procter's  appeal,  we 


find  he  relies  upoa  Louisville  &  N. 
R.  Co.  V.  Proctor,  21  Ky.  L.  Rep. 
447,  51  S.  W.  591 ;  Proctor  Coal  Co. 
V.  Tye,  123  Ky.  381,  96  S.  W.  512, 
and  Elk  Valley  Coal  Min.  Co.  v. 
Willis,  149  Ky.  449,  149  S.  W.  894, 
for  a  reversal  of  the  judgment 
which  passed  upon  his  claim.  A 
careful  reading  of  the  opinions  in 
those  cases  will  show,  however, 
that  none  of  them  comes  up  to  the 
position  contended  for  by  appellant. 
A  brief  examination  of  those  opin- 
ions will  show  that  fact. 

In  the  first  case,  in  21  Ky.  L.  Rep. 
447,  the  plaintiff  had  recovered  a 
judgment  for  $1,000  against  the 
railroad  company,  and  subsequent- 
ly compromised  it  for  $300.  In  that 
case  Proctor,  the  plaintiff's  attor- 
ney, had  a  contract  for  a  fee  of  one 
half  of  the  amount  recovered ;  and 
the  effect  of  the  opinion  was,  that 
where  a  client  had  compromised  a 
claim,  which  had  already  been  re- 
duced to  judgment,  by  accepting 
less  than  the  judgment  in  satisfac- 
tion thereof,  his  act  in  so  settling 
his  judgment  did  not  deprive  the 
attorney  of  his  fee  according  to  his 
contract,  when  applied  to  the  exist- 
ing judgment.  In  that  case  the 
judgment  was  in  force,  and  it  was 
therefore  a  correct  measure  of  the 
company's  liability.  In  the  case  at 
bar,  however,  Lyich  had  no  judg- 
ment at  the  time  he  made  the  set^ 

tlement;    and    the  Attomey»- 
fact    that    he    had  fee»— compro- 
previously      recov-  '"*":^ ''''  *'"*^*- 
ered  a  judgment  which  had  been 
reversed  cannot  affect  the  question. 
When  the  case  went  back  to  the  cir- 
cuit court  for  trial,  so  far  as  hynch 
and  his  attorney  were  concerned,  it 
stood  as  though  he  had  never  recov- 
ered a  judgment,  and  as  though  his 
suit  had  just  been  brought  and  was 
awaiting  trial  for  the  first  time. 

In  Proctor  Coal  Co.  v.  Tye,  supra, 
the  case  was  compromised  by  the 
plaintiff  Chandler  before  trial ;  arid, 
the  attorneys  having  no  express 
contract  as  to  the  amount  of  their 
fee,  they  were  allowed  to  recover  up- 
on a  quantum  meruit.  It  appeared, 
however,  that  although  the  plain-. 
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tiff  had  received  but  a  small  sum  of 
money,  he  obtained  a  contract  by 
which  he  was  to  be  given  employ- 
ment by  the  defendant  company  as 
long  as  it  remained  in  existence. 
The  court  held  that  the  attorneys 
were  entitled,  in  fixing  their  fee  up- 
on a  quantum  meruit  basis,  to  show 
the  value  of  the  contract  between 
the  company  and  Chandler  for  fu- 
ture employment.  And,  in  speaking 
of  the  effect  of  the  statute  giving 
attorneys  a  lien  for  their  fees,  the 
court  said:  'This  statute  was  not 
intended  to  deny  to  parties  to  an 
action  the  right  to  settle  their  dif- 
ferences independent  of  their  at- 
torneys, and  without  notice  to 
them;  but  if  they  do  so  settle,  and 
money  or  other  thing  of  value  is 
paid  by  the  defendant  to  plaintiff 
as  a  consideration  for  the  settle- 
ment, the  attorney  for  plaintiff 
may  recover  from  the  defendant  a 
reasonable  fee  for  his  services.  Nor 
was  it  designed  to  prevent  the 
compromise  or  settlement  of  law- 
suits out  of  court  by  the  parties. 
The  only  purpose  of  it  is  to  pro- 
vide a  means  whereby  attorneys 
who  haVe  been  instrumental  in 
bringing  the  settlement  about,  by 
reason  of  the  claim  being  placed  in 
their  hands  for  collection,  shall  re- 
ceive a  reasonable  compensation 
for  the  services  they  have  ren- 
dered.'* 

Again,  in  Elk  Valley  Coal  Min. 
Co.  V.  Willis,  Alexander,  the  plain- 
tiff, settled  his  claim  for  $250  in 
money,  a  house  and  lot,  and  perma- 
nent emplo3rment  in  the  service  of 
the  company.  For  a  fee  the  at- 
torneys had  a  contract  for  a  sum 
equivalent  to  50  per  cent  of  the 
amount  recovered  by  suit  or  other- 
wise. It  will  be  seen  that  in  this 
case,  as  in  the  Tye  Case,  it  became 
necessary  to  determine  what  the  re- 
covery was,  by  ascertaining  the 
value  of  the  contract  for  future 
service  and  the  house  and  lot,  and 
that  the  attorneys  were  entitled  to 
one  half  of  that  sum.  It  will  thus 
be  seen  that  neither  of  these  cases 
bears  directly  upon  the  case  at  bar. 

The  question  presented  by  this 


appeal  has,  however,  been  squarely 
decided  by  this  court  in  Schmitz  v.. 
South  Covington  &  C.  Street  B.  Co» 
131  Ky.  207,  22  L.R.A.(N.S.)  776,. 
114  S.  W.  1197,  18  Ann.  Cas.  1114. 
In  that  case,  Mrs.  Linns,  the  plain- 
tiff, employed  Schmitz,  an  attorney,, 
to  prosecute  a  damage  suit  for  her 
against  the  company  under  a  con-^ 
tract  to  pay  the  attorney,  as  a  fee, 
a  sum  equivalent  to  one  half  of  any 
sum  that  might  be  collected  or  re* 
covered  by  suit,  compromise,  or 
otherwise.  After  the  suit  had  beea 
instituted,  and  before  trial,  Mrs. 
Linns  settled  her  case  for  $1,500,. 
the  company  further  agreeing,  as  a 
part  of  the  settlement,  to  pay 
Schmitz,  her  attorney,  the  fee 
agreed  upon  between  him  and  Mrs. 
Linns.  It  will  be  observed  that 
this  is  precisely  the  agreement  the 
appellee  in  the  case  at  bar  made 
with  Lynch  as  to  paying  Procter'* 
fee.  In  the  Schmitz  Case,  the  com- 
pany offered  to  pay  Schmitz  |750^ 

that  sum  being  one  ^ontm^ent 
half  of  the  amount  fee~bjuii»  of 
it    had    paid    Mrs.  «««i^-**"«»- 
Linns.    Schmitz,  however,  contend- 
ed that  he  was  entitled  to  11,500,. 
under  his  contract  for  one  half  of 
the  recovery,    just  as  Procter   i» 
claiming  $6,000  in  the  case  at  bar, 
under  his  contract  for  one  third  of 
the  recovery.    In  the  Schmitz  Case,, 
however,  this    court  affirmed  the 
judgment    of    the    circuit    courts 
which  allowed  Schmitz  $750  instead 
of  $1,500. 

We  are  now  asked  to  re-examine 
the  question  and  to  overrule  the 
Schmitz  Case.  The  question  in 
that  case  was,  however,  carefuUy^ 
considered  and  thoroughly  argued,, 
as  fully  appears  from  the  opinion.. 
The  gist  of  the  opinion  and  the  rea- 
sons for  the  conclusion  reached  are: 
found  in  the  following  extract  taken 
from  page  211  of  131  Ky.,  of  that: 
opinion:  "The  attorney,  independ- 
ent of  his  client,  had  no  cause  of 
action  whatever  against  the  com- 
pany. His  claim  against  it  result^ 
ed  entirely  from  his  employment.. 
If  his  client  had  no  claim  against 
the  company,  neither  did  the  at- 
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tomey.  If .  the  client  did  not  re- 
cover anything,  neither  could  the 
attorney.  The  amount  of  the  at- 
tomey^B  recovery  depended  entirely 
upon  the  amount  recovered  by  hiB 
client.  He  was  to  get  a  share  or 
interest  in  whatever  amount  his 
client  received,  and  hence,  in  de- 
termining what  the  attorney  was 
entitled  to,  we  must  of  necessity 
ascertain  what  the  client  secured, 
as  the  attorney  is  only  entitled  to 
one  half  of  that  amount.  The  ven- 
ture of  the  attorney  and  the  client 
as  between  themselves  may  be 
treated  as  a  partnership  in  the 
sense  that  the  attorney  was  to  re- 
ceive an  amount  equal  to  one  half 
of  the  sum  recovered  by  the  client, 
but  this  partnership  did  not  in- 
crease the  liability  of  the  company. 
Its  obligation  was  to  pay  to  the  at- 
torney the  fee  the  client  would 
have  to  pay — ^no  more  and  no  less — 
and  it  is  dear  that  the  client  could 
only  be  required  to  pay  one  half  of 
the  amount  recovered.  If  the  case 
had  gone  to  trial,  and  a  judgment 
had  been  rendered  for  $1,500,  the 
client  and  attorney  under  the 
agreement  would  share  equally  in 
the  recovery,  solely  because  the  at^ 
tomey  was  to  get  one  half  of  the 
recovery,  and  in  this  state  of  case 
the  client  would  only  receive  $760 ; 
but,  if  a  tiiird  party  had  come  in 
and  assumed  to  pay  the  attorney  his 
fee,  then  the  client  would  receive 
$1,500,  and  the  attorneys  $750.  It 
does  not  follow  from  the  fact  that, 
because  the  client  received  $1,500, 
the  attorney  is  entitled  to  a  like 
amount.  The  amount  the  attorney 
is  entitled  to  receive  is  absolutely 
fixed  by  the  amount  paid  to  the 
elicit.  If  the  attorney  receives 
one  half  the  amount  his  client  re- 
ceives, it  does  not  concern  him 
whether  he  is  paid  that  amount  by 
his  client  or  by  some  other  person.^' 
And,  as  pointed  out  in  that  opinion, 
if  the  company  had  been  insolvent, 
and  the  attorney  could  not  for  that 
reason  have  recovered  any  part  of 
his  fee  from  the  company,  clearly 
be  could  not  have  recovered  more 
than  $750  fi'om  his  client.    And,  as 
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his  claim  against  the  company 
arises  only  from  his  employment 
by  his  client,  it  is  difficult  to  under- 
stand how  his  claim  can  be  any 
greater  against  the  company  than 
it  could  have  been  against  his  client. 

In  Cooley's  Constitutional  Limi- 
tations, it  is  said  that,  when  a  rule 
has  been  once  deliberately  adopted 
and  declared,  it  ought  not  to  be  dis- 
turbed unless  by  a  court  of  appeal 
or  review,  and  never  by  the  same 
court,  except  for  very  urgent  rea- 
sons, and  upon  a  clear  manifesta- 
tion of  error ;  and  that,  if  the  prac- 
tice were  otherwise,  it  would  be 
leaving  us  in  a  perplexed  uncer- 
tainty as  to  the  law.    7th  ed.  p.  84. 

Upon  the  principle  of  stare  de- 
cisis, the  decisions  which  have  been 
rendered  by  a  court  will  be  ad- 
hered to  by  such  court  in  subse- 
quent cases,  unless  there  is  some- 
tibing  manifestly  erroneous  there- 
in, or  the  rule  or  principle  of  law 
established  by  such  decisions  has 
been  changed  by  legislative  enact- 
ment. 11  Cyc.  746.  And,  while  we 
are  not  unmindful  of  the  salutery 
tendency  of  the  rule  stare  decisis, 
we  are,  at  the  same  time,  not  averse 
to  re-examining  a 
question  which  has  S2Sf  Ye*;i.i^ 
been  passed  upon 
on  a  single  occasion  only,  and  has 
not  esteblished  a  rule  of  property. 
Montgomery  County  Fiscal  Ct.  v. 
Trimble,  104  Ky.  639,  42  L.R.A. 
738,  47  S.  W.  773. 

We  have,  therefore,  carefully  re- 
examined the  question  decided  in 
the  Schmitz  Case,  and,  being  of 
opinion  that  the  rule  there  an- 
nounced is  sound  in  every  particu- 
lar, it  is  approved  and  followed. 

Judgment  affirmed  in  each  ap- 
peal. 

Turner,  J.,  dissenting: 

I  must  respectfully  dissent  from 
so  much  of  the  opinion  of  the  court 
as  holds  the  appellant  Procter  is 
only  entitled  to  recover  from  ap- 
pellee $3,333.38. 

There  is  no  disputed  fact  in  the 
recoird,  and,  in  my  view,  no  ques- 
tion of  law  presented,  but  really 
only  a  question  of  calculation.    The 
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uncontradicted  facts  are  that 
Procter  and  Ljmch  entered  into 
the  contract  quoted  in  the  opinion 
of  the  court;  that  the^  suit  was  in- 
stituted by  Procter  and  diligently 
prosecuted;  that  there  was  a  ver- 
dict for  $25,000  which,  upon  appeal 
to  this  court,  was  reversed ;  that  up- 
on the  return  of  the  case  to  the 
lower  court,  and  before  another 
trial  was  had,  negotiations  looking 
to  a  settlement  were  pending  be- 
tween the  attorneys  for  the  parties ; 
that  at  the  very  time  Lynch  made 
the  settlement,  appellee  had  pend- 
ing a  proposition  by  it  to  settle  the 
case  for  $15,000;  that,  while  that 
proposition  was  pending,  Lynch 
went  to  Louisville  and  settled  with 
the  appellee's  attorney  for  $10,000 
net  to  him  (Lynch) ,  with  the  agree- 
ment at  the  time  that  ih^  company 
would  pay  Procter  under  the  terms 
of  Lynch' 8  contract  with  him,  which 
contract  was  before  the  attorney 
for  the  appellee  at  the  time  the  set- 
tlement with  Lynch  was  made. 

In  order  that  the  circumstances 
may  be  fully  understood,  I  quote  as 
follows  from  the  uncontradicted 
testimony  of  Ljmch  as  to  this  set- 
tlement. In  answer  to  a  question 
from  Procter,  he  said :  "I  went  to 
Warfield's  office  in  Louisville  on 
my  own  free  will  and  accord  to 
make  a  settlement  of  this  case. 
When  I  went,  after  talking  over  the 
matter  some  time,  Mr.  Warfield 
asked  me  as  to  the  conditions  of  the 
contract  between  you  and  I.  I  told 
him  about  the  contract.  He  asked 
me  if  I  had  it  with  me.  I  told  him 
I  did,  and  he  asked  me  if  I  had  any 
objections  to  him  reading  it.  I  told 
him  none  whatever,  and  I  showed 
him  the  contract,  and  after  read- 
ing the  contract,  he  offered  to  com- 
promise for  $10,000  net  to  me.  He 
agreed  to  pay  all  legal  taxable  court 
costs,  your  part  of  the  contract, 
and  whatever  the  contract  was  with 
Wright  &  McElroy,  and  Dr.  Ha- 
gan's  bill.  I  told  him,  after  looking 
over  the  contract  that  he  drew  up, 
that  your  name  was  not  on  there. 
He  said  your  part  would  be  paid  ac- 
cording to  the  contract,  and  with 


his  assurance  that  it  would,  I 
agreed  to  accept  it.'' 

We  have  then  a  corporation  ad- 
mitting a  liability,  in  full  possession 
of  the  fact  that  one  third  of  that 
liability  is  going  to  and  payable  to 
one  party,  and  deliberately,  with  its 
eyes  open  and  in  full  possession  of 
all  the  facts,  settling  with  another 
party  two  thirds  of  that  liability  for 
$10,000,  and  agreeing  to  settle  the 
remaining  part  of  it  with  the  other 
party;  thereby,  by  its  own  act,  fix- 
ing its  liability  to  the  third  party 
at  $5,000.  Suppose  the  liabilily  had 
grown  out  of  a  contract  instead  of 
a  tort,  and  suppose  the  contractual 
liability  was  pa3rable,  two  lairds  to 
one  man  and  one  third  to  another, 
could  it,  by  paying  in  full  the  one  to 
whom  was  due  the  two  thirds,  have 
reduced  its  liability  to  the  other? 
In  my  mind  there  can  be  no  differ- 
ence in  principle ;  if  there  had  been 
a  disputed  contractual  liability,  and 
it  had  fixed  the  amount  of  ultimate 
liability  by  settling  with  one  who 
was  only  entitled  to  a  part  of  the 
recovery,  it  would  not  thereafter  be 
heard  to  say  that  it  was  not  pro- 
portionately liable  to  the  other 
party. 

But  it  is  argued  that  it  is  against 
the  policy  of  the  law  not  to  permit 
a  party  to  compromise  or  settle 
out  of  court  his  litigation,  even 
without  the  consent  of  his  attorney, 
and  that  is  true ;  but  it  is  sufficient 
to  say  in  this  case  that  the  client 
did  not  undertake  to  settle  the 
whole  liability  of  the  defendant, 
but  only  to  settle  that  part  which 
was  coming  to  Lynch,  which,  under 
the  terms  of  the  contract,  was  two 
thirds.  The  company  expressly 
agreed,  with  the  contract  before  it, 
that  it  would  settle  with  Procter; 
by  the  very  terms  of  its  settlement 
with  Lynch  it  fixed  the  amount 
which  it  must  pay  to  Procter,  It 
may  be  very  readily  admitted  that 
it  was  within  the  power  of  Lynch 
to  have  made  a  settlement  of  the 
whole  liability  at  $10,000  without 
the  consent  of  Procter,  and  if  he 
had  done  so  it  would  have  abso- 
lutely fixed  Procter's  fee  at   one 
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third  of  that  amount;   but  this  he     of  their  just  compensation,  to  say 
did  not  undertake  to  do.    On  the  ^  nothing  of  their  contract  rights, 
contrary,  he  settled  only  what  was  '      While  it  is  not  the  policy  of  the 
coming  to  him  under  the  contract;     law  to   discourage  settlements  be- 


that  is,  he  was  paid  $10,000  net, 
with  the  agreement  that  the  com- 
pany, having  the  contract  between 
him  and  Procter  before  it  at  the 
time,  would  settle  with  Procter; 
that  is  to  say,  the  company,  at  the 
time,  agreed  to  pay  Procter  one 
half  as  much  as  it  had  paid  Lynch, 
because  it  knew  from  the  very 
terms  of  the  contract  that  Procter 
was  entitled  to  that  much. 

The  company  admits  its  liability 
to  Procter  for  a  fee  under  the  terms 
of  this  contract,  and  a  majority  of 
the  court  have  deterinined  that  $3,- 
333.33  is  what  it  must  pay,  and 
that  amount  has  been,  as  shown  by 
the  record,  paid  Procter.  Let  us  see 
by  a  simple  calculation  whether 
that  is  a  compliance  with  the  terms 
of  the  contract.  The  company  has 
paid  Lynch  $10,000;  it  has  paid 
Procter  $3,833.33 ;  the  aggregate  of 
those  sums  is  $13,333.38.  Has 
Procter  received  one  third  of  that 
liability  which  the  company  now 
admits  ?  Certainly  not ;  he  has  only 
received  one  fourth  of  it ,  and  the 
terms  of  his  contract  have  been 
violated  over  his  protest. 

In  my  view  of  this  case  the  only 
question  is.  Of  what  sum  is  $10,000 
two  thirds?  I  am  of  the  opinion 
that  appellant  Procter  is  entitled  to 
his  $5,000  fee,  and  that  the  case  of 
Schmitz  V.  South  Covington  &  C. 
Street  R.  Co.  131  Ky.  207,  22  L.R.A. 
(N.S.)  776, 114  S.  W.  1197, 18  Ann. 
Cas.  1114,  should  be  overruled.  As 
long  as  the  rule  therein  laid  down 
obtains,  an  easy  opportunity  is  of- 
fered agents  of  corporations  to  pro- 
cure from  ignorant,  dishonest,  or 
improvident  persons  having  claims 
against  them,  settlements  which 
will  defraud  attorneys  out  of  part 


tween  litigants,  or  to  prevent  a 
party  from  settling  without  the  con- 
sent of  his  attorney,  we  all  know, 
as  a  matter  of  common  experience, 
that  settlements  made  with  a  liti- 
gant in  the  absence  of  his  attorney 
(the  attorney  of  the  other  party 
being  present)  is  not  conducive,  as 
a  general  rule,  to  fair  or  equitable 
adjustments. 

The  reference  in  the  opinion  to 
the  doctrine  of  stare  decisis  can  be 
viewed  in  no  other  light  than  as  an 
apology  for  th6  opinion  in  the 
Schmitz  Case.  If  that  opinion  was 
and  is  still  right,  what  necessity,  is 
there  for  invoking  the  doctrine  of 
stare  decisis  to  continue  in  force 
the  unfortunate  doctrine  announced 
therein  ? 

Nunn,  J.»  concurs  in  this  dissent. 

MOTE. 

In  this  case  the  stipulation  in  the 
settlement  agreement,  that  the  defend- 
ant was  to  pay  the  ''legally  taxable 
costs  of  the  litigation,"  is  apparently 
treated  in  both  opinions  as  raising  the 
same  question  involved  in  Schmitz  v. 
South  Covington  &  C.  Street  R.  Co. 
(1908)  131  Ky.  207,  22  L.R.A.(N.S.) 
776,  114  S.  W.  1197, 18  Ann.  Cas.  1114, 
in  which  the  defendant,  in  settling 
with  the  plaintiff,  agreed  as  a  part  of 
the  settlement  to  pay  plaintiff's  attor- 
ney the  fee  agreed  upon  between  him 
and  plaintiff.  This  question  is  dis- 
cussed in  the  note  following  South- 
worth  V.  RosENDAHL,  post,  472,  on 
^'Amount  or  basis  of  recovery  by  at* 
tomey  who  takes  case  on  contingent 
fee,  where  client  discontinues,  settles, 
or  compromises,^  under  the  subhead, 
^'Effect  of  agreement  by  defendant  to 
pay  attorney." 
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WALTER  N.  SOUTHWORTH  et  al.,  Appts., 

V. 

OLE  ROSENDAHL,  Respt 

Minnesota  Supreme  Court'— July  7,  1916, 
(133  Minn.  447/ 158  N.  W.  717.) 

Attorney  —  contingent  fee  —  settlement  —  compensation. 

1.  Where  the  client  exercises  his  legal  right  to  settle  with  his  adversary^ 
in  good  faith  and  without  purpose  to  defraud  the  attorney  out  of  hi» 
compensation,  the  latter  may  recover  only  the  reasonable  value  of  the 
services  rendered  by  him  down  to  the  time  of  the  settlement. 

[See  note  on  this  question  beginning  on  page  472.] 


—  right  of  client  to  compromise  suit. 

2.  The  relation  of  attorney  and 
client  does  not  preclude  the  latter  from 
settling  and  compromising  the.  matters 
in  litigation  in  his  own  way,  and  with- 
out the  knowledge  or  consent  of  the  at- 
torney, and  by  so  doing  he  does  not 
subject  himself  to  the  payment  to  the 
attorney  of  a  contingent  fee  agreed 
upon  in  case  of  the  successful  outcome 
of  the  case. 

[See  2  R.  C.  L.  1000  et  seq.] 

-^effect   of   agreement   not   to   com- 
promise. 

3.  A  client  may,  without  the  consent 
of  his  attorney,  settle  and  compromise 

Headnotes  1  and  2  by  Brown,  Ch.  J. 


with  his  adversary  all  matters  in  Hti- 
gation  in  such  manner  and  upon  such 
terms  as  he  may  deem  necessary  for 
his  own  interest,  even  though  he  ha» 
expressly  agreed  with  his  attorney  tha* 
he  will  not  settle  or  compromise  with-* 
out  his  consent  or  approval. 
[See  2  R.  C.  L.  1001.] 

Contract  —  right  to  terminate  per* 
formance. 

4.  In  executory  contracts,  either 
party  has  the  power  to  arrest  perform- 
ance by  specific  direction  to  that  effect^ 
thereby  subjecting  himself  to  damages 
as  for  breach  of  contract. 

[See  6  R.  C.  L.  1029.] 


Appeal  by  plaintiffs  from  an  order  of  the  District  Court  for  Scott 
County  denying  a  new  trial  of  an  action  brought  to  recover  the  amount 
of  an  alleged  agreed  compensation  for  services  rendered  by  plaintiffs  to 
defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  N.  Southworth  and  F.  J.     Stillwater  Street  R.  &  Transfer  Co.  29 


Leonard,  in  propriis  personis : 

The  verdict  is  not  supported  by  the 
evidence. 

Bradley  v.  Burk,  81  Minn.  368,  84  N. 
W.  123;  Rosenberg  v,  Burnstein,  60 
Minn.  18,  61  N.  W.  684;  Douglas  v. 
First  Nat  Bank,  17  Minn.  35,  Gil.  18; 
Martin  v.  Courtney,  76  Minn.  255,  77 
N.  W.  813;  Farmers'  Union  Elevator 
Co.  V.  Syndicate  Ins.  Co.  40  Minn.  152, 
41  N.  W.  647;  Getchell  v.  Hill,  21  Minn. 
464;  Kohn  v.  Fandel,  29  Minn.  470,  13 
N.  W.  904 ;  Bergh  v.  Warner,  47  Minn. 
250,  28  Am.  St.  Rep.  362,  50  N.  W.  77; 
Peterson  v.  Western  U.  Teleg.  Co.  65 
Minn.  18,  33  L.R.A.  302,  67  N.  W.  646 ; 
Messenger  v.  St.  Paul  City  R.  Co.  77 
Minn.  34,  79  N.  W.  583;  Rheiner  v. 


Minn.  147,  12  N.  W.  449;  Busse  v. 
State,  129  Wis.  171,  108  N.  W.  64; 
Poels  V.  Wilson,  77  Neb.  73,  108  N. 
W.  153;  Meyer  v.  Home  Ins.  Co.  127 
Wis.  293,  106  N.  W.  1087;  Hoyt  v. 
Graham,  —  Iowa,  — ,  105  N.  W.  456; 
Armstrong  v.  State,  30  Fla.  170,  17 
L.R.A.  484,  11  So.  618;  Bannon  v.  In- 
surance Co.  of  N.  A.  115  Wis.  260,  91 
N.  W.  666 ;  Beyer  v.  St.  Paul  F.  &  M. 
Ins.  Co.  112  Wis.  138,  88  N.  W.  57; 
Wunderlich  v.  Palatine  F.  Ins.  Co.  104 
Wis.  395,  80  N.  W.  471. 

Plaintiffs  were  entitled  to  compensa- 
tion. 

Moyer  v.  Cantieny,  41  Minn.  242,  42 
N.  W.  1060;  13  Cyc.  159;  Steinberg  v. 
Gebhardt,  41   Mo.   620;   Severance  v. 
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Bizallion,  67  Misc.  108, 121  N.  Y.  Supp. 
627;  Hurr  v.  Metropolitan  Street  R. 
Co.  141  Mo.  App.  217.  124  S.  W,  1057 ; 
Coker  v.  Oliver,  4  Ga.  App.  728,  62  S. 
£.  483;  Scheinesohn  v.  Lemon^  Ann. 
Cas.  1912C,  741,  note;  Carlisle  v. 
Barnes,  102  App.  Div.  573,  92  N.  Y. 
Supp.  917;  Lamed  v.  Dubuque,  86 
Iowa,  166^  53  N.  W.  105;  Sullivan 
V.  McCann,  124  App.  Div.  126,  108  N. 
Y.  Supp.  909 ;  Sargent  v.  McLeod,  155 
App.  Div.  21,  139  N.  Y.  Supp.  666; 
Brodie  v.  Watkins,  33  Ark.  645,  34 
Am.  Rep.  49 ;  Webb  v.  Trescony,  76  Cal. 
621,  18  Pac.  796 ;  Carter  v.  Baldwin,  95 
Cal.  475,  31  Pac.  595;  Mt.  Vernon  v. 
Patton,  94  111.  65;  Kersey  v.  Garton, 
77  Mo.  645;  McElhinney  v.  Kline,  6 
Mo.  App.  94;  Myers  v.  Crockett,  14 
Tex.  257;  Collier  v.  Hecht-Brittingham 
Co.  7  Ga.  App.  178,  66  S.  E.  400 ;  Union 
Security  &  Guaranty  Co.  v.  Tenney, 
200  lU.  349,  65  N.  E.  688;  Miedreich 
V.  Rank,  40  Ind.  App.  393,  82  N.  E. 
117;  Philbrook  v.  Moxey,  191  Mass.  33, 
77  N.  E.  520;  Genrow  v.  Flynn,  166 
Mich.  564,  35  L.R.A.(N.S.)  960,  131 
N.  W.  1115,  Ann.  Cas.  1912D,  638; 
Riehl  V.  Levy,  46  Misc.  425,  90  N.  Y. 
Supp.  441;  Crye  v.  O'Neal,  —  Tex. 
Civ.  App.  — ,  135  S.  W.  253;  Sessions 
▼.  Warwick,  46  Wash.  165,  89  Pac. 
482;  Eastman  ▼.  Blackledge,  171  IlL 
App.  404;  Whittle  v.  Tompkins,  94  S. 
C.  237,  77  S.  E.  929 ;  MacKie  v.  How- 
land,  3  App.  D.  G.  461;  Bright  v. 
Hewes,  18  La.  Ann.  666;  Morel  v.  New 
Orleans,  12  La.  Ann.  486;  Craddock  v. 
O'Brien,  104  Cal.  217,  37  Pac  896; 
Majors  v.  Hickman,  2  Bibb.  217; 
Bright  V.  Taylor,  4  Sneed,  169;  Weil 
V.  Fineran,  78  Ark.  87,  93  S.  W.  568; 
Bowser  v.  Patrick,  23  Ky.  L.  R^.  1578^ 
65  S.  W.  824;  Cheshire  v.  Des  Moines 
City  R.  Co.  153  Iowa,  88,  183  N.  W- 
324;  Andrews  v.  Haas,  160  App.  Div. 
421,  144  N.  Y.  Supp.  1060;  Martin  v. 
Camp,  161  App.  Div.  610,  146  N.  Y. 
Supp.  1041;  Parish  v.  McGowan,  39 
App.  D.  C.  184;  Jacks  v.  Thweatt,  39 
Ark.  340;  Bogert  v.  Adams,  8  Cola 
App.  186,  46  Pac  236;  Hill  v.  Cunning* 
ham,  26  Tex.  25;  Millard  v.  Jordan,  76 
Mich.  181,  42  N.  W.  1085;  De  Briar  v. 
Mintnm,  1  CaL  450;  Reynolds  v.  Clark 
County,  162  Mo.  680,  63  S.  W.  882;  2 
Thornton,  Attys.  No.  450;  Baldwin  v. 
Bennett,  4  CaL  392;  Bartlett  v.  Odd 
Fellows'  Sav.  Bank,  79  Cal.  218,  12 
Am.  St.  Rep.  1S9,  21  Pac.  748;  State 


V.  ROSENDAHL.  469 

168  N.  W.  717.) 

ex  rel.  Marshall  ▼.  Butler  County,  164 
Mo.  214,  64  S.  W.  176. 

Messrs.  J.  J.  Moriarty  and  W.  H. 
Leeman  for  respondent. 

Brown,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  facts  in  this  case,  thoucrh  in 
some  respects  disputed  or  1^  in 
doubt  by  the  evidence,  may,  for  the 
purposes  of  the  decision,  be  con-* 
ceded  to  be  substantially  as  fol* 
lows:  Defendant  was  the  owner  of 
certain  real  property  the  title  to 
which  was  somewhat  involved,  the 
particulars  with  respect  to  which 
are  immaterial,  and  certain  litiga- 
tion was  pending  in  the  courts  con- 
cerning the  same,  in  which  he  was 
plaintiff.  Plaintiffs  in  this  action, 
attorneys  at  law,  were  retained  by 
him  to  take  charge  of  and  conduct 
the  litigation  in  his  behalf,  and  to 
institute  such  other  or  further  ac- 
tions or  proceedings  as  the  at- 
torneys should  deem  necessary  to 
the  protection  of  his  rights  in  and 
to  the  property.  Plaintiffs  claim  that 
at  the  time  of  such  retainer  it  was 
expressly  agreed  that,  if  successful 
in  the  litigation,  they  should'  receive 
and  defendant  would  pay  them  as 
and  for  their  compensation  the  sum 
of  $10,000;  but  if  they  failed  in 
their  efforts  to  clear  up  defendant's 
title,  they  should  receive  no  com- 
pensation at  all.  The  property  in- 
volved was  valued  at  about  $100,- 
000.  There  is  no  controversy  in  the 
evidence  as  to  the  employment  of 
plaintiffs  to  conduct  the  litigation, 
though  defendant  denied  that  he 
agreed  to  pay  them  $10,000  if  they 
were  successful  in  the  suit.  But  for 
the  purposes  of  the  case  we  assume 
that  he  did  so  agree.  Subsequent 
to  the  retainer  plaintiffs  rendered 
certain  services  in  the  pending  ac- 
tion, the  nature  and  extent  of  which 
do  not  fully  appear  and  are  not  im- 
portant. Thereafter,  and  without 
notice  to  plaintiffs  or  either  of 
them,  defendant  amicably  settled 
and  compromised  the  matter  in  litf- 
gc^ion  wifih  the  adverse  party,  and 
the  litigation  was  thus  brought  to 
an  end,  dispensing  wilSi  the  fur- 
tiler  services  of  plaintiffs.    Plain- 
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tiffs  then  brpugfat  this  action  to  re- 
cover the  amount  of  the  agreed 
compensation,  namely,  $10,000.  A 
verdict  was  returned  for  defend- 
ant, and  plaintiffs  appealed  from  an 
order  denying  a  new  trial. 

The  assignments  of  error  chal- 
lenge certain  rulings  of  the  court  in 
the  admission  and  exclusion  of  evi- 
dence and  certain  parts  of  the 
charge  to  the  jury,  but,  as  our  con* 
elusion  upon  the  main  question  inr 
volved  is  adverse  to  the  right  of 
plaintiffs  to  recover,  and  complete- 
ly disposes  of  the  case  on  the  merits, 
it  becomes  unnecessary  to  consider 
them.  We  therefore  limit  our  con- 
sideration of  the  case  to  the  ques- 
tion whether  plaintiffs,  under  the 
facts  stated,  are  entitled  to  recover 
upon  the  express  contract,  or 
whether  their  remedy  is  in  quan- 
tum meruit,  for  the  reasonable 
value  of  their  services. 

It  is  well  settled  that  a  client 
may,  without  the  consent  of  his  at- 
torney, settle  and  compromise  with 
his  adversary  all  matters  in  litiga- 
tion, in  such  manner  and  upon  such 
terms  to  he  may  deem  necessary 
for  the  protection  of  his  interests. 
Boogren  v.  St.  Paul  City  R.  Co.  97 
Minn.  51,  3  L.R.A.(N.S.)  379,  114 
Ana.  St.  Rep.  691,  106  N.  W.  104; 
Paulson  V.  Lyson,  12  N.  D.  354,  97 
N.  W.  533,  1  Ann.  Cas.  245;  2  R.  C. 
L.  p.  1000,  and  page  1080,  §  171. 
_  No  vested  right  of 

efflct^o?  ««i>e«-  the  attorney  is  vio- 
Simirp^Sue.         latcd    OT  impaired, 

and  the  rule  ap- 
plies notwithstanding  an  express 
agreement  with  the  attorney  that 
he  will  not  settle  a  compromise 
without  his  consent  or  approval.  6 
C.  J.  §  318,  p.  743 ;  Huber  v.  John- 
son, 68  Minn.  74,  64  Am.  St.  Rep. 
456,  70  N.  W.  806.  The  late  Jus- 
tice  Mitchell  tersely  stated  the  rule 
in  the  case  just  cited  as  follows: 
*'The  law  favors  the  compromise  of 
disputes  without  litigation,  and  it  is 
difficult  to  conceive  of  any  stipular 
tion  more  against  public  policy  than 
one  which  prohibits  a  party  from 
settling  his  own  dispute,  or  at  least 
prevents  it,- except  by  his  subject* 


ing  himself  to  the  payment  of  an 
arbitrary  penalty  for  doing  so ;  and 
this  is  the  stipulation  which  plain^ 
tiff  is  seeking  to  enforce  in  this  ac- 
tion. We  think  it  is  void  as  against 
public  policy." 

Plaintiffs  do  not  question  the 
rule,  nor  its  application,  and  the 
case  involves  no  controversy  re- 
specting the  legal  right  of  a  client 
to  settle  his  dispute  with  his  ad- 
versary in  his  own  way  in  all  cases, 
and  we  have  only  to  consider 
whether  plaintiffs  are  entitled  to- 
the  agreed  compensation. 

The  authorities  ^are  not  in  har- 
mony upon  the  question.  It  has^ 
been  held  by  some  of  the  courts 
that,  where  an  attorney  is  employed 
for  a  particular  litigated  contro- 
versy with  an  agreement  for  a  fixed 
compensation  in  the  event  of  a  suc- 
cessful termination  of  the  case,  and 
thereafter  the  client,  without  cause 
or  justifiable  reason,  discharges  the 
attorney  and  employs  another,  who 
proceeds  with  the  matter  to  a  suc- 
cessful end,  the  attorney  is  en- 
titled to  the  agreed  compensation.. 
Moyer  v.  Cantieny,  41  Minn.  242,. 
42  N.  W.  1060 ;  Brodie  v.  Watkins, 
33  Ark.  546,  34  Am.  Rep.  49 ;  Webb' 
v.  Trescony,  76  Cal.  621,  18  Pac. 
796;  Kersey  v.  Garton,  77  Mo.  646; 
2  Thornton,  Attys.  §  450.  This^ 
doctrine  finds  support  in,  and  in 
fact  is  founded  upon,  the  general 
principle  of  liability  where  one 
party  to  an  executory  contract 
vrrongf ully  prevents  the  other  from 
performing  the  same.  But  the  rule 
can  have  no  appli-  _,j^^,  ^,  ,„,„, 

cation    to    the    case    to  compromise 

at  bar;  for  there  •*"* 
was  no  wrong  as  against  plaintiffs^ 
in  the  act  of  defendant  in  compro- 
mising the  matters  in  dispute  with 
the  adverse  party.  Plaintiffs'  con- 
tract of  employment  was  subject  to- 
an  exercise  of  that  right  by  defend- 
ant. The  Cantieny  Case,  supra, 
upon  which  plaintiffs  to  some  ex- 
tent rely,  is  not  controlling;  for 
there  the  attorney  was  discharged 
by  the  client,  and  the  case  was  thus 
brought  within  the  general  rule  of 
liability    just  referred  to.    There: 
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are,  however,  authorities  which  di* 
rectly  support  the  contention  that 
the  attorney  is  entitled  to  the  agreed 
compensation  in  the  case  of  a  set- 
tlement by  the  client  as  well  as  in 
the  case  of  a  wrongful  discharge  of 
the     attorney.     Cheshire    v.    Des 
Moines  City  R.  Co.  153  Iowa,  88, 
133  N.  W.  324,  and  authorities  cited 
in  2  Thornton,  Attys.  §  456.    The 
theory  supporting  the  decisions  so 
holding  is  that   by  the.  settlement 
the  client  waives  full  performance 
by  the  attorney,  entitling  him  to 
the  agreed  compensation.    But  that 
theory  of  the  law  is  not  supported 
by    the    weight    of    authority.    2 
ITiomton,  Attys.  §  457;  French  v. 
Cunningham,  149  Ind.  632,  49  N. 
E.  797 ;  Western  Union  Teleg.  Co.  v. 
Semmes,   78   Md.  9,  20   Atl.  127; 
Harris  v.  Root,  28  Mont.   169,  72 
Pac.  429;  Duke  v.  Harper,  8  Mo. 
App.  296 ;  Re  Snyder,  190  N.  Y.  66, 
14  L.R.A.(N.S.)  1101,  123  Am.  St.. 
Rep.   533,   82  N.   E.  742,   13  Ann. 
Cas.  441.    It  is  not  in  harmony  with 
the  trend  of  our  own  decisions  up- 
on the    subject.    In   Gammons  v. 
Johnson,  69  Minn.  488,  72  N.  W. 
563,  a  case  involving  a  settlement 
by  the  client  without  the  consent  of 
the  attorney,  it  was  held  that  the  at- 
torney was  entitled  to  recover  the 
reasonable  value    of  his  services, 
but  could  not  recover  the  agreed 
compensation.     The  contract  there 
before  the  court  was  held  void,  as 
champertous,  but  that  fact  does  not 
change  the  rule  made  the  basis  of 
the  decision.     We  have  also  held 
that,  where  the  settlement  is  made  in 
good  faith  and  without  purpose  to 
defraud  the  attorney,  the  amount  of 
the  settlement  may  be  taken  as  the 
basis  for  the  computation  of  the  at^ 
tomey's  agreed  per  cent  of  the  re^ 
covery.     Davis  v.  Great  Northern 
R.  Co.  128  Minn.  356,  151  N.  W. 
128.    The  rule  is  otherwise  where 
the  settlement  was  fraudulent,  and 
with  a  purpose  of  cheating  the  at- 
torney out  of  his  fees.    Desaman  v. 
Butler  Bros.    118  Minn.   198,  136 
N.  W.  747,  Ann.  Cas.  1918E,  642. 
It  is  a  rule  of  general  application 
applied  by  this  court,  that  in  exec* 
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utory  contracts    either  party  has 
the  power  to  arrest  performance  by 

f P^S^x    ^^iy^^i^^"^    C«nt,act-rlrti 
to    that  effect,  there-    to  terminate 

by  subjecting  him-  •^''•™~««- 
self  to  damages  as  for  a  breach  of 
contract.  Gibbons  v.  Bente,  51 
Minn.  499,  22  L,R.A.  80,  53  N.  W. 
756 ;  3  Notes  to  Minn.  Rep.  875.  The 
contract  involved  in  that  case  was 
one  between  laymen,  but  that  is 
not  a  differentiating  fact,  for  the 
general  principles  of  the  law  of  con- 
tracts apply  to  transactions  be- 
tween attorney  and  client,  as  well 
as  between  other  persons.  Logic- 
ally considered,  these  various  de- 
cisions are  on  principle  opposed  to 
plaintiffs'  contention,  though  they 
do  not  reach  the  precise  point  of  the 
case.  But  we  think  that  the  pre- 
cise point  was  reached,  and  the 
foundation  of  the  rule  limiting  the 
attorney  to  the  reasonable  value  of 
his  services  disclosed,  in  the  rea- 
sons given  for  the  decision  in  Huber 
V.  Johnson,  supra.  The  contract  in 
that  case  contained  a  stipulation 
prohibiting  a  settlement  by  the 
party  in  interest,  and  a  further 
stipulation  imposed  upon  him,  in 
the  event  he  did  settle  the  matter, 
an  arbitrary  amount,  to  be  paid  the 
other  party  without  regard  to  the 
value  of  services  rendered  by  him. 
The  court  held  the  contract  void  as. 
against  public  policy,  that  the  at- 
torney could  not  recover  the  agreed 
compensation,  and  the  ruling  ia 
supported  by  practically  all  the 
authorities  upon  facts  similar  to 
those  there  presented.  If  a  con- 
tract of  that  kind  be  void  as  against 
public  policy  because  it  subjects  the 
party  to  a  penalty  for  exercising  a 
legal  right  the  exercise  of  which 
the  law  approves  and  encourages^ 
there  would  seem  slight  basis  for  a 
rule  of  law  which  would  subject  the 
party  to  the  same  penalty  for  exer- 
cising the  same  right  in  the  case 
where  there  was  no  stipulation  pro* 
hibiting  its  exercise.  A  decision 
that  would  award  the  penalty  in 
such  case  would  be  not  only  in- 
consistent, but  flatly  contradictory 
of  the  rule  ai^lied  in  the  Huber 
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Case, — a  rule  which  finds  general 
support  in  the  books.  6  C.  J.  745 ; 
Ibert  V.  ^tna  L.  Ins.  Co.  (D.  C.) 
213  Fed.  996;  Pratt  v.  Kerns,  123 
111.  App.  86 ;  Ellwood  v.  Wilson,  21 
Iowa,  523;  Henry  v.  Vance,  111 
Ky.  72,  63  S.  W.  273;  Polsley  v. 
Anderson,  7  W.  Va.  202,  23  Am. 
Rep.  613;  French  v.  Cunningham, 
149  Ind.  632,  49  N.  E.  797.  The 
fact  that  in  actions  for  the  recovery 
of  money  the  amount  of  the  settle- 
ment is  made  the  basis  of  measur- 
ing the  agreed  per  centum  fee  of 
the  attorney  in  no  way  conflicts 
with  the  theory  that  his  comi)ensa- 
tion  in  a  case  of  this  kind  should 
be  measured  by  the  reasonable 
value  of  the  services  rendered. 
This  is  not  a  percentage  agreement, 
but  one  for  a  fixed  amount  in  an 
action  involving  rights  and  inter- 
ests in  real  proper^,  and  the  rule 


of  quantum  meruit  is  appropriately 
applicable.  Western  U.  Teleg.  Co. 
V.  Senmies,  73  Md.  9,  20  Atl.  127; 
Duke  V.  Harper,  8  Mo.  App.  296. 
Nor  does  the  further  fact  appearing 
in  the  case  at  bar,  that  the  parties 
agreed  that  the  property  involved 
in  the  litigation  was  worth  the  sum 
of  $100,000,  in  any  proper  view 
change  the  rule.  This  covers  the 
case  on  the  merits.  Plaintiffs  can- 
not recover  the  agreed  compensa- 
tion. They  are  lim-  __ 
ited  to  the  reason-  coBtiBfent  fee- 
able  value  of  their  »e*««««»«ni— 

MiwrA^^  YWMM^,    VTA    v».v/««.     compensation. 

services,  which  can- 
not be  recovered  in  this  action,  for 
the  complaint  is  not  so  framed. 
Yet  the  judgment  to  be  rendered 
herein  will  not  defeat  a  subsequent 
action  therefor.  Leonard  v.  Schall, 
132  Minn.  446,  157  N.  W.  728. 
Order  aflSrmed. 
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Amount  or  basis  of  recovery  by  attorney  ymho  takes  case  on 

where  client  discontinues,  settles,  or  compromises. 


coulniflpoul  foe 


I.  Introductory,  472. 
II.  Contingent  fees  consisting  of  a  per- 
centage   of    the    recovery    or 
amount  involved: 
a.  Compromise  or  settlement: 

1.  General  rule,  473. 

2.  Application^  of  rule,  476. 

5.  Where  client  receives  or  re^ 

tains   property   as   result 
of  compromise,  477. 
4.  Items  of  settlement,  480. 

6.  Conclusiveness     of     recited 

consideration  for  compro- 
mise, 480. 
6.  Effect  of  fraud,  480. 

J.  IntroihACtorff, 

The  scope  of  this  note  is  clearly  In- 
dicated by  the  title,  and  it  is  only  nec- 
essary to  say  here  that  the  note  does 
not  include  questions  as  to  the  meas- 
ure of  recovery  where  a  contract  for 
a  contingent  fee  is  for  any  reason  held 
invalid,  or  where  the  fittomey  is  dis- 
charged and  other  attorneys  substi- 
tuted, even  though  a  compromise  is 
involved,  if  it  is  the  invalidity  of  the 
contract  or  the .  discharge  of  the  at- 
torney that  raises  the  question  as  to 


II.  a— continued. 

7.  Effect  of  opponent's  agree- 

ment to  pay  attorney,  481. 

8.  Settlement  after  judgment, 

484. 

9.  Effect  of  provisions  of  con- 

tract   as    to    compromise, 

486. 

10.  The  rule  in  Oklahoma  and 

Texas,  487. 

b.  Discontinuance  or  dismissal,  489. 

m.  Definite  fees  contingent  upon  success, 

491. 
rV.  Agreement  not  fixing  amount  of  fee, 
494. 

the  measure  of  recovery.  It  should, 
however,  be  borne  in  mind  that  clients 
sometimes  discharge  their  attorneys 
as  a  preliminary  st^  in  making  a  com- 
promise, and  there  are  doubtless  some 
cases  included  in  which  there  was  a 
formal  discharge  of  this  kind.  And 
as  some  courts  treat  the  questions  un- 
der annotation  as  branches  of  the  law 
governing  the  discharge  of  attorneys, 
it  may  be  said  that. the  rule  seems  to 
be  that  when  an  attorney  employed  on 
a  contingent  fee  is  discharged  by  the 
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elienty  the  measure  of  recavery  is  not 
the  contingent  fee,  but  the  reasonable 
value  of  the  services  rendered,  2  R. 
C.  L.  pp.  1048, 1049.  Some  cases,  how- 
ever, apparently  recognize  the  attor- 
ney's right  to  recover  damages  for  the 
breach  of  contract  in  lieu  of,  or  in  ad- 
dition to,  compensation  for  the  serv- 
ices rendered. 

Some  other  related  matters  which 
are  excluded  from  this  note  will  be 
mentioned  under  particular  headings. 

//.  Contingent  fees  conMsHng  of  a  per- 
centage  of  the  recovery  or  amount  in* 
volved. 

a.  Compromise  or  settlemenU 

1.  Qenerokt  rule. 

Cases  merely  assuming  without  con- 
troversy that  the  measure  of  recovery 
is  the  stipulated  percentage  of  the 
amount  for  which  the  case  was  com- 
promised, and  cases  dealing  with  the 
right  of  the  attorney  to  continue  the 
client's  action,  notwithstanding  the 
settlement,  have  nox  been  included 
unless  they  expressly  discuss  the 
measure  of  recovery.  Some  of  the 
cases  of  the  latter  class  may,  however, 
proceed  upon  the  assumption  that  the 
amount  of  the  settlement  does  not  fix 
the  attorney's  rights.  See  Texas  C. 
R.  Co.  V.  Andrews  (1902)  28  Tex.  Civ. 
App.  477,  67  S.  W.  928;  Potter  v.  Ajax 
Min.  Co.  (1899)  19  Utah,  421,  57  Pac. 
270,  on  second  appeal  (1900)  22  Utah, 
276,  61  Pac.  999. 

By  the  weight  of  authority  where  an 
attorney  is  employed  on  a  contingent 
fee  consisting  of  a  percentage  of  the 
amount  recovered,  and  the  client  com- 
promises the  case,  the  amount  for 
which  the  case  is  settled  is  the  basis 
on  which  the  attorney's  percentage  is 
to  be  computed. 

United  States. — ^Barcus  v.  Gates 
(1904)  180  Fed.  364,  affirmed  in  (1905) 
69  C.  C.  A.  200,  186  Fed.  184. 

Arkansas. — Jacks  v.  Thweatt  (1882) 
89  Ark.  340;  St.  Louis,  I.  M.  &  S.  R. 
Ce.  V.  Kirtley  (1915)  120  Ark.  889,  179 
S.  W.  648;  Bogle  v.  Walker  (1918)  188 
Ark.  294,  202  S.  W.  478;  Sanders  v. 
Cotton  (1918)  —  Ark.  — ,  206  S.  W. 
813. 

Colorada — Bogert  v.  Adams  (1896) 
8  Colo.  App.  185,  45  Pac.  285;  Nichols 


V.  Orr  (1917)  —  Colo.  —,  2  A.L.R.  449, 
166  Pac.  561. 
Illinois. — Sutton  v.  Chicago  R.  Ck). 

(1913)  258  111.  551,  101  N.  E.  940; 
Czecziotka    v.    Hammond    Glue    Co. 

(1914)  185  111.  App.  559;  Case  v.  Emer- 
son-Brantingham  Co.  (1915)  269  111. 
94,  109  N.  E.  671,  affirming  (1914)  195 
III.  App.  209;  Malmquist  v.  Belden 
Mfg.  Co..  (1916)  202  111.  App.  319. 

Iowa. — Lamed  v.  Dubuque  (1892) 
86  Iowa,  166,  53  N.  W.  105;  Rickel  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1900)  112 
Iowa,  148,  83  N.  W.  957;  Cheshire  v. 
Des  Moines  City  R.  Co.  (1911)  15S 
Iowa,  88,  133  N.  W.  324;  Crosby  v. 
Hatch  (1912)  155  Iowa,  312,  135  N. 
W.  1079. 

Kentucky. — Louisville  &  N.  R.  Co. 
v.  Givens  (1891)  13  Ky.  L.  Rep.  491; 
Schmitz  V.  South  Covington  &  C.  Street 
R.  Co.  (1909)  131  Ky.  207,  22  L.R.A. 
(N.S.)  776,  114  S.  W.  1197,  18  Ann. 
Cas.  1114;  Newport  Rolling  Mill  Co. 
V.  Hall  (1912)  147  Ky.  598,  144  S.  W. 
760;  Louisville  R.  Co.  v.  Burke  (1912) 
149  Ky.  487,  149  S.  W.  865;  Elk  Valley 
Coal  Min.  CJo.  v.  Willis  (1912)  149 
Ky.  449,  149  S.  W.  894;  PROCTER 
V.  Louisville  &  N.  R.  Co.  (reported 
herewith)  ante,  461;  Wood-Heck  v. 
Roll  (1919)  183  Ky.  128,  208  S.  W. 
768. 

Michigan. — Grand  Rapids  &  I.  R. 
Co.  V.  Cheboygan  Circuit  Judge  (1910) 
161  Mich.  181,  137  Am.  St  Rep,  495, 
126  N.  W.  56. 

Minnesota.  —  Johnson  v.  Great 
Northern  R.  Co.  (1915)  128  Minn.  365, 
L.R.A.1917B,  1140,  151  N.  W.  125; 
Davis  V.  Great  Northern  R.  Co.  (1915) 
128  Minn.  354,  151  N.  W.  128. 

Missouri. — Curtis  v.  Metropolitan 
Street  R.  Co.  (1906)  118  Mo.  App. 
341,  94  S.  W.  762,  s.  c.  on  second  ap- 
peal (1907)  125  Mo.  App.  369,  102 
S.  W.  62 ;  Wait  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1907)  204  Mo.  491^  103  S.  W. 
60;  Boyle  v.  Metropolitan  Street  R. 
Co.  (1908)  184  Mo.  App.  71,  114  S.  W. 
558 ;  Boyd  v.  G.  W.  Chase  &  Son  Mer* 
cantile  Co.  (1909)  135  Mo.  App.  115, 
115  S.  W.  1052;  Whitwell  v.  Aurora 
(1909)  139  Mo.  App.  597,  123  S.  W. 
1045;  Hurr  v.  Metropolitan  Street  R. 
Co.  (1910)  141  Mo.  App.  217,  124  S. 
W.  1057;  United  R.  Co.  v.  O'Connor 
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(1910)  168  Mo.  App.  128,  132  S.  W. 
262;  Stephens  v.  Metropolitan  Street 
R.  Co.  (1911)  157  Mo.  App.  666,  138 
S.  W.  904;  Belch  v.  Schott  (1918)  171 
Mo.  App.  357,  157  S.  W.  658;  White- 
cotton  V.  St.  Louis  &  H.  R.  Co.  (1913) 
250  Mo.  624,  157  S.  W.  776;  McCall  v. 
Atchley  (1914)  256  Mo.  39,  164  S.  W. 
593;  Gillespie  v.  American  Car  & 
Foundry  Co.  (1917)  —  Mo.  App.  — , 
194  S.  W.  1064;  Mytton  v.  New  York, 
C.  &  St.  L.  R.  Co.  (1917)  —  Mo.  App. 
— ,  198  S.  W.  189. 

Montana* — Myers  v.  Bender  (1913) 
46  Mont.  497,  129  Pac.  330,  Ann.  Cas. 
1916E,  245. 

New  York. — Pilkington  v.  Brooklyn 
Heights  R.  Co.  (1900)  49  App.  Div.  22, 
30  N.  Y.  Civ.  Proc.  Rep.  276,  63  N.  Y. 
Supp.  211;  Neu  v.  Brooklyn  Heights 
Street  R.  Co.  (1906)  118  App.  Div.  446, 
99  N.  Y.  Supp.  290 ;  Murray  v.  Waring 
Hat  Mfg.  Co.  (1911)  142  App.  Div. 
514,  127  N.  Y.  Supp.  78;  Re  Winkler 

(1913)  154  App.  Div.  532,  139  N.  Y. 
Supp.  755 ;  Parago  v.  New  York  R.  Co. 

(1914)  163  App.  Div.  878,  147  N.  Y. 
Supp.  303;  Levy  v.  Hirschberg  (1914) 
85  Misc.  249,  148  N.  Y.  Supp.  422; 
Davis  V.  New  York  C.  &  H.  R.  R.  Co, 

(1917)  181  App.  Div.  228,  167  N.  Y. 
Supp.  868. 

The  attorney  is  not  limited  to  the 
reasonable  value  of  his  services  if  less 
than  the  specified  percentage  of  the 
amount  of  the  settlement,  or  entitled 
to  recover  such  reasonable  value  if 
greater  than  such  specified  percent- 
age. St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Kirtley  (1915)  120  Ark.  389,  179  S.  W. 
648;  Cheshire  v.  Des  Moines  City  R. 
Co.  (1911)  153  Iowa,  88,  133  N.  W. 
324;  Crosby  v.  Hatch  (1912)  155  Iowa, 
312,  135  N.  W.  1079;  Louisville  &  N. 
R.  Co.  V.  Givens  (1891)  13  Ky.  L.  Rep. 
491;  Wood-Heck  v.  Roll  (1919)  183 
Ky.  128,  208  S.  W.  768;  Murray  v. 
Waring  Hat  Mfg.  Co.  (1911)  142  App. 
Div.  514, 127  N.  Y.  Supp.  78 ;  Re  Wink- 
ler (1913)  164  App.  Div.  582,  139  N. 
Y.  Supp.  755. 

In  Louisville  &  N.  R.  Co.  v.  Givens 
(1891)  18  Ky.  L.  Rep.  491,  the  court 
said:  ''In  this  case,  then,  has  Cames 
a  lien  upon  any  amount  except  the 
amount  received  by  his  client?  We 
think    not.      His    services    were,    of 


coarse,  worth  more  than  that,  and  it 
is  a  hardship  upon  him  to  thus  limit 
his  fee,  but  it  is  a  hardship  brought 
about  by  the  law  and  his  contract.  He 
agreed  to  accept  a  sum  equal  to  one 
half  the  amount  recovered  by  his 
client.  If  the  action  had  been  pros- 
ecuted to  a  judgment  which  awarded 
Givens  $26,  it  could  not  be  contended 
that  Cames  would  have  been  entitled 
to  more  than  a  sum  equal  to  one  half 
of  it.  His  client  agreed,  as  he  had  the 
unquestioned  right,  to  do,  to  accept 
$26  in  full  payment  of  his  claim.  There 
is  no  charge  of  fraud  or  collusion  in 
the  settlement  between  Givens  and  the 
appellant.  Then  by  what  process  of 
reasoning  can  the  appellant  be  made 
responsible  to  Carnes  for  a  larger  fee 
than  that  agreed  on  between  himself 
and  his  client  when  he  was  employed 
to  institute  the  suit?"  It  was  held 
that  the  court  erred  in  admitting  proof 
as  to  what  would  be  a  reasonable  fee. 

In  Murray  v.  Waring  Hat  Mfg.  Co. 
(1911)  142  App.  Div.  514,  127  N.  Y. 
Supp.  78,  an  attorney  brought  an  ac- 
tion for  death  under  a  contract  en- 
titling him  to  40  per  cent  of  any  re- 
covery or  settlement.  It  was  held  that 
as  the  contract  was  made  in  good 
faith,  and  as  its  terms  were  not  un- 
conscionable when  made,  the  attor- 
ney's compensation  could  not  be  cut 
down  to  a  sum  which  the  court  be- 
lieved to  be  reasonable  compensation, 
on  the  ground  that  40  per  cent  of  the 
settlement  would  be  excessive  compen- 
sation for  the  services  which  the  at- 
torney had  rendered.  The  court  said : 
"It  the  compensation  seemed  large 
when  finally  determined  by  the  resist^ 
ance  of  the  defendant  to  the  claim, 
it  must  be  remembered  that  the  com- 
pensation was  contingent,  and  there- 
fore properly  larger  than  if  absolute 
.  .  .  and  that,  when  entered  into, 
the  extent  of  the  services  required 
could  not  be  forecast." 

In  Oklahoma,  the  measure  of  recov- 
ery is  regulated  by  statute,  and  the 
general  rule  as  above  stated  is  not  ap- 
plied. In  Texas  if  was  decided  in  an 
early  case  that  the  attorney  was  en- 
titled to  the  full  amount  of  the  fee 
as  if  the  contingency  had  transpired 
upon  which  the  payment  of  the  fee 
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was  made  to  depend.  Hill  v.  Cannings 
ham  (1860)  25  Tex.  25.  Though  the 
fee  involved  in  that  case  was  not  a 
percentage  of  the  recovery,  the  deci- 
sion was  apparently  regarded  as  ap* 
plying  to  such  fees,  and  is  apparently 
still  regarded  as  stating  the  general 
rule.  For  convenience  the  cases  from 
these  two  states  will  be  considered 
below  in  separate  subdivisions. 

In  Arkansas,  the  statute  at  one  time 
provided  that  where  a  suit  in  Which 
attorneys  were  employed  on  a  con- 
tingent fee  was  compromised  by  the 
parties,  the  attorneys  should  have  a 
right  of  action  against  them  for  a 
''reasonable  fee,**  to  be  fixed  by  the 
court  or  jury.  Bush  v.  Prescott  &  N. 
W.  R.  Co.  (1907)  83  Ark.  210,  103  S. 
W.  176 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Kirtley  (1915)  120  Ark.  389,  179  S.  W. 
648.  The  statute  was,  however,  im- 
pliedly repealed  by  the  Attorneys' 
Lien  Statute,  and  the  general  rule,  as 
above  stated,  now  applies.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Kirtley  (Ark.) 
supra. 

It  is  also  possible  that  some  of  the 
other  cases  cited  below  are  in  con- 
flict with  the  general  rule.  See  par* 
ticularly  Kersey  v.  Carton  (1888)  77 
Mo.  645,  and  Duke  v.  Harper  (1880) 
8  Mo.  App.  296. 

2.  Applications  of  rule. 

The  general  rule  stated  in  the  pre- 
ceding subdivision  proceeds  on  the 
theory  that  the  client  may  settle  his 
cause  of  action  for  any  sum  which  he 
chooses  to  accept,  and  that  when  the 
parties  have  in  good  faith  agreed  on 
a  certain  sum,  the  sum  agreed  on  is 
conclusive  on  the  attorney  so  far  as 
the  amount  of  his  compensation  is 
concerned.  It  follows  that  if  the  par- 
ties in  good  faith  agree  to  settle  for  a 
specified  sum,  and  the  opposite  party 
thereupon  pays  the  whole  of  such  sum 
to  the  client,  the  fact  that  an  attor- 
ney's lien  statute  compels  him  to  pay 
an  additional  sum  to  the  attorney  does 
not  entitle  the  attorney  to  have  his 
percentage  computed  on  the  whole 
amount  that  the  opposite  party  will 
ultimately  be  required  to  pay,  as  this 
is  not  the  amount  for  which  the  client 
agreed  \o  settle.    Under  such  circum- 


stances, therefore,  an  attorney  who 
was  to  receive  50  per  cent  of  the  re- 
covery is  only  entitled  to  50  per  cent 
of  the  amount  paid  the  client,  and  not 
an  amount  equal  to  that  paid  the 
client.  Czecziotka  v.  Hammond  Glue 
Co.  (1914)  185  UL  App.  559;  Case  v. 
Emerson-Brantingham  Co.  (1915)  269 
UL  94,  109  N.  E.  671,  affirming  (1914) 
195  ni.  App.  209;  Whitecotton  v.  St. 
Louis  &  H.  R.  Ck).  (1918)  260  Mow  624, 
157  S.  W.  776.  This  application  of  the 
rule  is  open  to  some  criticism,  and  will 
again  be  considered  in  another  sub- 
division in  connection  with  the  ques- 
tion arising  where  the  defendant 
agrees  with  l^e  client  to  pay  the  at- 
torney in  addition  to  the  payment 
made  to  the  client. 

Where  the  client  agreed  not  to  com- 
promise the  claim  without  the  attor- 
ney's consent,  and  to  pay  the  attorney 
a  fee  of  ^50  if  he  compromised  for 
less  than  $500,  the  attorney  was  only 
entitled  to  the  agreed  percentage  of 
the  amount  paid  on  a  settlement, 
though  less  than  $500.  The  right  to 
claim  the  fee  of  $250  was  dependent 
solely  on  the  provision  denying  the 
client  the  right  to  settle  or  adjust  his 
claim  without  the  attorney's  consent, 
and  that  being  void  and  unenforce- 
able, the  claim  to  such  fee  fell  with  it. 
Louisville  R.  Co.  v.  Burke  (1912)  149 
Ky.  437,  149  S.  W.  865.  But  see  Riou 
V.  Eraser  (1909)  Rap.  Jud«  Quebec 
87  C.  S.  1,  cited  infra,  IIL 

And  where  the  contract  provided 
that  in  case  of  a  settlement  the  attor- 
neys' compensation  should  not  be  lim- 
ited to  the  agreed  percentage  in  case 
a  reasonable  compensation  for  their 
services  should  exceed  that  sum,  the 
recovery  was  limited  to  the  agreed 
percentage  in  the  absence  of  evidence 
of  the  value  of  their  services.  Rickel 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1900) 
112  Iowa,  148,  83  N.  W.  957. 

Where  an  attorney  was  employed  to 
collect  municipal  bonds  for  one  fourth 
of  the  amount  collected,  provided  the 
whole  amount  of  the  principal  and  in- 
terest was  collected,  and  if  he  failed 
to  collect  the  whole  amount,  he  was 
to  receive  no  fee,  and  after  the  re- 
covery of  judgment,  and  while  litiga- 
tion to  compel  its  payment  by  munic- 
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ipal  officers  was  pendinfir,  the  client 
compromised  for  less  than  the  amount 
due,  the  attorney  was  entitled  to  one 
fourth  of  the  amount  received  by  the 
client.  Lamed  v.  Dubuque  (1892)  86 
Iowa,  166,  63  N.  W.  105. 

An  attorney  agreeing  to  bring  and 
prosecute  an  action  for  one  half  of 
whatever  might  be  received  as  dam- 
ages was  entitled  to  one  half  of  the 
amount  paid  by  the  defendant  to  the 
client  in  settlement  of  the  controversy, 
and  was  not  limited  to  reasonable  com- 
pensation, since  if  he  failed  to  "pros-> 
ecute"  the  action,  within  the  meaning 
of  the  contract,  it  was  owing  to  the 
settlement.  Nor  does  the  fact  that  the 
payment  was  for  the  purpose  of  get- 
ting rid  of  the  controversy,  and  not  as 
an  admission  that  there  was  anything 
due  "as  damages,''  defeat  the  attor- 
ney's right  to  one  half  of  such  sum. 
Cheshire  v.  Des  Moines  City  R.  Co. 
(1911)  163  Iowa,  88, 133  N.  W.  324. 

Where  attorneys  are  employed  to 
bring  a  suit  to  establish  a  will  in  favor 
of  a  person  who  would  take  a  part 
of  the  estate  if  the  will  were  not  estab- 
lished, under  an  agreement  that  they 
shall  receive  16  per  cent  of  the  value 
of  the  estate  realized  as  the  result  of 
the  suit  or  litigation  or  by  compro- 
mise, and  the  client  compromises  the 
case,  they  are  only  entitled  to  the 
agreed  percentage  of  the  amount  by 
which  the  settlement  exceeds  the 
amount  which  the  client  would  have 
taken  in  any  event.  The  contract  is 
open  to  this  construction  and  should 
be  so  construed  under  the  rule  that 
an  ambiguous  contract  should  be  con- 
strued against  the  party  who  selected 
its  language.  Belch  v.  Schott  (1913) 
171  Mo.  App.  357,  157  S.  W.  658. 

And  where  an  attorney  was  to  be 
paid  10  per  cent  of  the  amount  by 
which  he  might  succeed  in  getting  a 
decree  reduced,  and,  on  appeal,  the 
court  struck  out  certain  items  and 
granted  a  new  trial,  but,  before  the 
new  trial,  the  attorney  died,  and  the 
client  thereafter  settled  with  the  ad- 
verse party  for  less  than  the  amount 
of  the  decree  as  reduced  by  the  court, 
the  attorney  was  held  entitled  only  to 
10  per  cent  of  the  reduction  by  the 


court.  Nickels  v.  Kane  (1886)  82  Ya. 
309. 

Where  an  attorney  was  employed  ta 
bring  an  action  by  an  executor  for  the 
death  of  his  testator  for  one  third  of 
the  amount  received  in  case  of  a  set- 
tlement before  trial,  and  60  per  cent 
in  case  of  trial,  whether  compromised 
thereafter  or  not,  in  addition  to  taxable 
costs,  and  before  trial  the  defendant 
settled  with  the  widow  and  sole  bene- 
ficiary of  the  deceased  for  $400,  it 
was  held  that  this  amount  was  the 
amount  received  within  the  meaning 
of  the  contract,  and  that  the  attor- 
ney's right  to  compensation  was  lim- 
ited to  not  more  than  50  per  cent  of 
$400  and  the  taxable  costs,  and  that, 
there  being  no  claim  of  fraud,  it  was 
error  to  submit  the  case  to  the  jury 
for  the  purpose  of  permitting  the  at- 
torney to  recover  one  half  of  the  ver- 
dict. Davis  V.  New  York  C.  &  H.  R. 
R.  Co.  (1917)  181  App.  Div.  228,  167 
N.  Y.  Supp.  868.  Why  the  attorney's 
recovery  was  not  limited  to  one  third 
instead  of  one  half  of  the  $400  is  not 
clear. 

In  Kersey  v.  Carton  (1883)  77  Mo. 
646,  the  court  approved  a  declaration 
of  law  that  attorneys  were  entitled  to 
recover  as  if  their  contract  had  been 
fully  performed,  but  what  was  actual- 
ly decided  is  far  from  clear.  The  at- 
torneys were  employed  to  "bring  suit 
for  certain  land,  contingent  upon  suc- 
cess ; "  but  it  does  not  appear  whether 
it  was  a  percentage  fee,  though  it 
probably  was.  The  statement  says 
that  the  client  refused  to  permit  the 
attorneys  to  proceed,  and  dismissed 
the  suit,  but  the  opinion  intimates  that 
he  compromised  for  $300.  How  much 
the  attorneys  recovered  does  not  ap- 
pear, but  the  court  says  that  there  was 
evidence  that  the  client  compromised 
for  a  sum  which  was  the  full  value  of 
the  land,  and  that,  if  so,  the  recovery 
of  the  attorneys  was  not  as  much  aa 
it  should  have  been. 

As  to  the  measure  of  recovery  under 
a  contract  providing  for  a  contingent 
fee  of  50  per  cent  if  settled  with  the 
attorney's  approval,  and  otherwise«^a 
reasonable  fee  of  not  less  than  the 
agreed  percentage,   see   landskog   v. 
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Conrad  Seipp  Brewing  Co.  (1914)  187 
111.  App.  180. 

As  to  the  basis  of  recovery  where 
the  compromise  was  of  cross  demands 
and  the  attorney  was  to  have  one  half 
of  any  amount  recovered  against  the 
defendant  or  saved  to  the  plaintiff  in 
the  litigation,  see  Bogle  v.  Walker 
(1918)  133  Ark.  294,  202  S.  W.  478. 
The  facts  in  this  case  are  rather  com- 
plicated and  do  not  seem  to  have  suf- 
ficient general  interest  to  justify  set- 
ting them  out. 

Some  other  applications  of  the  rule 
and  exceptions*  thereto  are  treated  be- 
low in  separate  subdivisions. 

S,  Where  dietU  receives  or  retains  prop- 
erty as  resuU  of  com/promise. 

Where  attorneys  were  employed  to 
defend  an  action  to  contest  a  will  for 
one  fourth  of  the  property  willed  to 
the  client  if  the  will  was  sustained,  or 
one  fourth  of  whatever  was  recovered 
by  the  client  by  compromise  or  other- 
wise, and  the  parties  made  a  compro- 
mise under  which  plaintiff,  conveyed 
to  the  client  a  part  of  the  land  de- 
vised to  her,  and  the  client  permitted 
judgment  to  go  against  her,  setting 
aside  the  will,  the  attorneys  were  en- 
titled to  one  fourth  of  the  value  of  the 
land  conveyed  to  the  client.  There 
was  no  merit  in  the  contention  that 
the  land  was  not  recovered  in  such 
action  because  the  judgment  did  not 
provide  for  such  recovery.  McGall  v. 
Atchley  (1914)  256  Mo.  39,  164  S.  W. 
593. 

It  is  said  in  Barcus  v«  Gates  (1904) 
130  Fed.  364,  affirmed  in  (1905)  69 
C.  C.  A.  200,  136  Fed.  184,  that  where 
property  is  takien  by  the  clients  in 
order  to  effect  a  settlement  with  their 
debtors,  an  attorney  employed  on  a 
contingent  fee  should  receive  a  per- 
centage of  the  fair  valuation  of  the 
property  as  distinguished  from  the 
price  at  which  it  is  actually  taken. 
There  does  not  seem  to  have  been  any 
compromise  in  that  case,  however,  but 
a  decree  in  favor  of  the  clients  fixed  a 
lien  in  theii  favor  on  land  which  they 
apparently  purchased  at  a  sale  to 
satisfy  the  lien,  and  l^e  court  held 
that  the  attomey^s  compensation 
should   be   computed  on   the  actu^al 


value  of  the  land,  and  not  on  the  price 
at  which  it  was  taken. 

And  where  a  client  settled  with  his 
debtor  by  taking  the  latter's  notes  for 
an  amount  less  than  the  amount  of  his 
claim,  an  attorney  employed  to  collect 
the  claim  for  25  per  cent  of  all 
amounts  collected  by  him  and  a  like 
percentage  in  case  of  a  settlement 
or  compromise  by  the  client  was  not 
entitled  to  the  agreed  percentage  of 
the  amount  of  the  notes  until  it  was 
ascertained  whether  the  notes  were 
collectable.  The  attorney's  contract 
provided  for  a  smaller  percentage  in 
case  the  claim  was  uncollectable,  and 
it  was  held  that  if  anything  could  be 
recovered'prior  to  the  collection  of  the 
notes,  the  attorney  could  recover  only 
this  smaller  percentage.  Mills  v.  Fox 
(1855)  4  E.  D.  Smith  (N.  Y.)  220. 

But  where  an^  attorney  was  Bsa- 
ployed  to  bring  an  action  for  conver- 
sion of  personal  property  against  a 
defendant  who  claimed  a  lien  on  such 
property,  and  the  client  settled  by 
paying  the  defendant  an  ismount  less 
than  the  value  of  the  property,  and  re- 
ceiving the  property,  the  court*  in  Re 
Winkler  (1918)  154  App.  Div.  532, 189 
N«  Y.  Supp.  755»  seems  to  have  com- 
puted the  attome/s  percentage  on  the 
value  of  the  chattels,  without  deduct- 
ing ttie  amount  paid  by  the  client. 
The  attorney  was,  however,  claiming 
the  right  to  disregard  the  contract  en- 
tirely, and  recover  on  a  quantum 
meruit. 

Where  a  claim  against  a  county  was 
adjusted  in  part  by  the  delivery  of 
county  warrants,  and  the  client  trans- 
ferred the  balance  of  the  claim,  an 
allowance  to  the  attorneys  of  their 
agreed  percentage  of  the  currency 
value  of  the  warrants^  without  any  al- 
lowance based  on  the  portion  of  the 
claim  transferred,  was  held  not  unfair 
to  the  client,,  in  Jacks  v.  Thweatt 
(1882)  89  Ark.  340.  Whether  it  was 
fair  to  the  attori^ys  was  not  decided, 
.  as  they  had  not  moved  for  a  new  trial. 

Whjdre  an  attorney  was  employed  by 
a  settler  to  bring  an  action  to  estab- 
lish his  title  to  land  within  the  limits 
of  a  railroad  land  grant,  for  12i  per 
cent  of  the  value  of  any  land  or  money 
.Recovered,  -  «nd    a    -compromise    was 
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made  whereby  the. railroad  company 
conveyed  a  part  of  the  land  to  the 
settler  and  quitclaimed  another  part 
to  the  government  to  enable  it  to  issue 
a  patent  to  the  settler,  it  was  held  that 
the  land  quitclaimed  to  the  govern- 
ment was  a  part  of  the  recovery  upon 
which  the  attorney's  percentage  was 
to  be  computed.  Myers  v.  Bender 
(1913)  46  Mont  497,  129  Pac.  330, 
Ann.  Cas.  1916E,  245.  It  was  also  held 
in  this  case  that  as  the  attorney  was 
to  have  no  interest  in  the  land  re- 
covered, but  was  only  to  be  paid  the 
agreed  percentage  of  the  value,  he  was 
entitled  to  receive  his  compensation 
when  the  compromise  agreement  was 
made,  though  the  formal  conveyances 
were  not  made  until  later,  and  that  his 
compensation  was  therefore  measured 
by  the  value  of  the  land  at  that  time, 
and  evidence  of  its  value  subsequently 
was  not  admissible. 

Where  an  action  for  injuries  is  set- 
tled by  the  defendant  paying  the  client 
a  small  sum  of  money  and  agreeing  to 
give  the  client  employment  as  long  as 
it  remains  in  existence,  attorneys  em- 
ployed on  a  contingent  fee  are  entitled 
to  recover  a  reasonable  fee  from  the 
defendant  (made  liable  by  an  attor- 
neys' lien  statute),  as  the  amount  re- 
ceived by  the  client  is  not  definite, 
and  it  would  not  be  practicable  for  the 
attorneys  to  recover  from  the  defend- 
ant the  sum  they  might  have  required 
the  client  to  pay.  Proctor  Coal  Co. 
V.  Tye  (1906)  123  Ky.  381,  96  S.  W. 
512. 

But  where  the  action  was  compro- 
mised for  $250  in  money,  a  house  and 
lot,  worth  from  $200  to  $250,  and  an 
agreement  by  the  defendant  to  give 
the  client  permanent  emplojrment,  the 
rule  just  stated  did  not  apply,  as  the 
amount  of  money  and  property  paid 
was  not  so  small  as  to  be  inconsequen- 
tial, and  to  render  the  amount  recov- 
ered uncertain  in  value.  Therefore 
the  attorneys  could  not  recover  on 
quantum  meruit,  but  were  entitled  to 
a  fee  equal  to  $125,  plus  one  half  the 
value  of  the  house  and  lot,  and  also  to 
a  sum  equal  to  one  half  of  the  value 
of  the  contract  for  permanent  employ- 
ment. Elk  Valley  Coal  Min.  Co.  v. 
Willis  (1912)  149  Ky.  449,  149  S.  W. 


894.  The  court  did  not  attempt  to 
state  how  the  value  of  the  contract  for 
permanent  employment  was  to  be  de- 
termined. 

Where  a  contract  under  which  an 
attorney  was  employed  to  defend  an 
ejectment  action  provided  that  he 
should  receive  one  half  of  the  land, 
or  so  much  of  it  as  might  be  held  by 
the  client,  but  also  showed  that  the 
parties  had  agreed  upon  $300  as  the 
money  value  of  the  services  in  case 
the  client  refused  to  deed  one  half  of 
the  land,  the  attorney  was  limited  to 
that  sum,  and  could  not  recover  one 
half  of  the  difference  between  the  value 
of  the  land  and  the  amount  which  the 
client  paid  the  plaintiff  in  settlement 
of  the  action.  Millard  v.  Jordan 
(1889)  76  Mich.  131,  42  N.  W.  1085. 
The  contract  in  this  case  provided  that 
the  attorney  should  receive  an  un- 
divided half  of  the  land,  or,  in  lieu 
thereof,  $300,  and  also  authorized  a 
compromise  by  the  attorney,  and  pro- 
vided that  he  should  have  one  half  of 
whatever  was  realized  from  the  com- 
promise or  from  the  plaintiff  in  the 
action  for  a  release,  the  parties  to 
share  equally  in  the  land  or  such  part 
of  it  as  might  be  held  by  the  client 
by  the  determination  in  the  suit  or  by 
agreement  or  compromise  with  the 
plaintiff,  and  in  any  sum  that  might  be 
recovered,  received,  or  awarded  to  the 
client. 

Where  an  attorney  was  employed  to 
defend  an  action  to  set  aside  a  will 
and  annul  a  deed,  and  to  bring  a  third 
action,  under  an  agreement  that  he 
was  to  be  paid  $500  if  successful, 
otherwise  10  per  cent  of  the  value  of 
the  estate  involved  in  litigation,  and 
judgments  were  entered  in  favor  of 
his  client  in  each  of  the  suits,  but  it 
appeared  that  such  judgments  were 
the  result  of  a  compromise  under 
which  the  client  paid  $5,000  in  one 
suit  and  the  costs  iii  another,  but  this 
compromise  was  made  over  the  attor- 
ney's objection,  the  court  said  that  the 
compromise  did  not  affect  the  contract 
with  the  attorney,  and  that  defend- 
ant was  still  liable  to  him  for  10  per 
cent  of  the  value  of  the  '"property.'* 
Cosgrove  v.  Burton  (1903)  104  Mo. 
App.  698,  78  S.  W.  667.    The  attorney. 
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however,  had  sued  on  quantum  meruit 
for  less  than  such  10  per  cent,  and  a 
judgment  in  his  favor  on  quantum 
meruit  was  affirmed. 

An  attorney  employed  on  a  contin- 
gent fee  to  bring  an  action  for  breach 
of  promise  of  marriage  was  not  en- 
titled to  any  share  of  prc^erty  re- 
ceived by  the  client  by  operation  of 
law  as  a  result  of  her  subsequent  mar- 
riage to  the  defendant,  nor  to  any  part 
of  the  value  of  such  marriage.  Crow 
V.  Mitchell  (1917)  269  Mo.  697,  L.BJL 
1917D,  912, 192  S.  W.  417. 

It  is  held  in  Topeka  Water-Supply 
Co.  V.  Root  (1895)  66  Kan.  187,  42  Pac. 
715,  that  where  attorneys  were  em- 
ployed to  bring  an  action  to  set  aside 
deeds  to  land  for  an  undivided  half 
of  the  land,  and,  pending  the  action, 
the  client  settled  by  conveying  the 
land  to  the  defendant  in  the  action, 
for  which  they  were  paid  a  sum  of 
money  and  given  a  life  lease  of  the 
land,  the  attorneys  were  entitled  to 
specific  x>erformance  by  the  defendant, 
of  the  client's  agreement  to  convey 
them  one  half  of  the  land.  The  court 
said  that  having  contracted  to  pay 
them  in  land,  the  defendant  could  not, 
at  its  election,  require  the  attorneys 
to  resort  to  an  action  for  the  value  in 
money  of  the  services  performed,  and 
take  their  chance  of  being  able  to  col- 
lect it.  The  attorneys  were,  however, 
required  to  repay  one  half  of  the 
amount  originally  paid  for  the  deeds 
sought  to  be  set  aside,  and  the  opinion 
discusses  the  merits  of  the  client's 
action,  apparently  taking  the  view  that 
the  attorneys'  right  to  recover  depend- 
ed on  the  client's  right  to  have  the 
deeds  set  aside. 

In  Western  U.  Teleg.  Co.  v.  Semmes 
(1890)  73  Md.  9,  20  Atl.  127,  a  tele- 
graph company  brought  a  suit  against 
a  railroad  company  to  establish  its 
title  to  telegraph  lines  and  to  recover 
money  received  by  the  railroad  com- 
pany for  messages  transmitted  over 
such  lines.  Another  telegraph  com- 
pany owning  a  majority  of  the  stock 
of  the  complainant  company  employed 
attorneys  and  agreed  to  pay  them  one 
fifth  of  the  amount  which  should  be 
recovered  for  it,  as  a  stockholder. 
There  was  a  dismissal,  and,  pending 


an  appeal,  the  last-mentioned  com- 
pany purchased  from  the  railroad 
company  the  property  in  dispute,  thus 
settling  the  litigation.  It  was  held 
that  the  attorneys  were  only  entitled 
to  reasonable  compensation  for  the 
work  and  Iftbor  done  by  them,  and 
were  not  entitled  to  ''the  contingent 
compensation,"  and  that  the  question 
whether  the  suit  could  have  been 
brought  to  a  successful  issue  could 
not  be  gone  into.  It  is  not  quite  clear 
whether  the  attorneys  sought  to  re- 
cover the  compensation  which  they 
would  have  recovered  if  successful, 
or  the  agreed  percentage  of  what  the 
telegraph  company  received  as  a  re- 
sult of  the  compromise,  or  why  the 
court  denied  the  latter,  unless  it  was 
because  of  the  nature  of  the  compro- 
mise, which  probably  would  have  pre- 
vented any  estimate  of  what  the 
company  had  received  by  virtue  of 
the  compromise  without  determining 
whether  it  would  have  been  successful 
in  the  suit.  The  court  said:  "Nor 
have  we  the  means  of  ascertaining 
whether  the  plaintiffs  would  have 
brought  the  suit  to  a  successful  issue 
if  it  had  not  been  settle.  That  could 
be  shown  with  legal  certainty  only  by 
the  judgment  of  the  tribunal  charged 
with  the  decision  of  the  case.  It  is 
nothing  to  the  purpose  -that  the  record 
is  in  this  court;  the  question  must  be 
decided  on  principles  which  would  ap- 
ply to  any  case.  The  plaintiffs  could 
not  maintain  their  position  in  this  re- 
gard, without  showing  to  the  satisfac- 
tion of  the  jury  that  they  would  have 
prevailed  in  the  suit  in  question.  Now 
can  anjrthing  be  more  inconsistent 
with  the  settled  principles  of  practice 
than  to  submit  such  a  question  to  the 
finding  of  a  jury.  By  what  possible 
means  could  they  be  informed  what 
would  have  been  the  final  decision  in 
the  suit?  Was  it  within  the  compe- 
tency of  the  court  below  to  examine 
the  questions  in  the  cause,  and  to  in- 
struct th6  jury  authoritatively  as  to 
its  riesult?  Most  certainly  no  tribunal 
had  the  authority  to  ^decide  this  ques- 
tion, except  this  court  where  it  was 
pending;  and  here,  it  would  have  been 
decided  in  the  orderly  and  becoming 
course  of  justice,  after  argument  by 
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counsel,  and  patient  study  and  con- 
ference on  the  part  of  the  judges.  We 
cannot  consent  to  introduce  into  trials 
at  the  bar  the  embarrassment  and  con- 
fusion  which  would  arise  from  inject- 
ing into  the  bosom  of  another  suit  the 
questions  which  the  law  requires  to 
be  settled  with  such  careful  and 
cautious  deliberation." 

See  also  Coker  v.  Oliver  (1908)  4 
Ga.  App.  728,  62  S.  E.  483,  cited  infra, 
II.  a,  8. 

4,  Items  of  settlement* 

Where  an  action  for  personal  in- 
jury is  settled  by  the  payment  of  ?275, 
of  which  $25  is  for  medical  services, 
and  $50  for  the  client's  expenses  in 
going  to  the  office  of  the  defendant's 
claim  agent,  the  entire  sum  must  be 
divided,  and  the  $50  cannot  be  con- 
sidered apart  from  the  cause  of  action 
which  was  being  settled,  there  being 
no  claim  that  it  was  intended  as  a  gift. 
Sanders  v.  Cotton  (1918)  —  Ark.  — , 
206  S.  W-  313. 

Where  attorneys  are  employed  to 
bring  an  action  for  injuries  for  one 
half  of  the  recovery,  and  the  parties 
settle  for  $75,  the  attorneys  can  re- 
cover only  one  half  of  that  amount 
from  the  defendant,  who  was  made 
liable  by  an  attorneys'  lien  statute. 
But  where  the  contract  provided  that 
the  attorneys  should  be  reimbursed 
for  moneys  advanced  by  them,  before 
a  division  of  the  recovery,  the  defend- 
ant was  bound  by  the  contract  in  that 
respect,  and  the  attorneys  were  en- 
titled to  reimbursement  for  any  legiti- 
mate expenses  incurred  by  them. 
Davis  V.  Great  Northern  R.  Co.  (1915) 
128  Minn.  354,  151  N.  W.  128.  The 
court,  however,  refrained  from  de- 
ciding whether  the  recovery  for 
such  disbursements  could  exceed  the 
amount  of  the  settlement. 

The  costs  of  the  action,  whether 
paid  by  the  client  or  by  the  defendant 
in  the  action,  could  not  be  deducted 
from  the  amount  paid  the  client  be- 
fore computing  Ihe  attorney's  percent- 
age thereof.  Whitecotton  v.  St.  Louis 
&  H.  R.  Co.  (1913)  250  Mo.  624,  157 
S.  W.  776. 


^.  OencUteiveness  of  recited  coneiderO' 
tUm  for  oomproniiae. 

If  the  true  consideration  for  a  set- 
tlement is  not  stated  in  the  release 
executed  by  the  client,  the  attorneys 
are  entitled  to  the  agreed  percentage 
of  the  true  consideration,  and  are  not 
bound  by  that  recited  in  the  release. 
Whitwell  V.  Aurora  (1909)  139  Mo. 
App.  597,  123  S.  W.  1045.  And  see 
Mytton  V.  New  York,  C.  &  St.  L.  R.  Co. 
(1917)  —  Mo.  App.  — ,  198  S.  W.  189, 
holding  that  where,  for  the  purpose 
of  defrauding  the  attorney*  an  agree- 
ment by  the  defendant  to  pay  the  at- 
torney's fee  is  not  included  in  the 
written  compromise  agreement,  the  at- 
torney may  show  the  real  agreement. 
But  see  Hurr  v.  Metropolitan  Street 
R.  Co.  (1910)  141  MOb  App.  217,  124 
S.  W.  1057,  holding  that  if  the  release 
contains  an  agreement  that  the  con- 
sideration therein  stated  is  the  sole 
consideration  of  the  release,  and  that 
the  consideration  is  contractual,  and 
not  a  mere  recital,  the  attorney  cannot 
show  by  oral  testimony  that  the  de- 
fendant agreed  with  the  client  to  pay 
the  attorney. 

6,  Effect  of  fraud. 

It  is  held  in  Rodriguez  v.  Cueli 
(1903)  1  Porto  Rico  Fed.  Rep.  272, 
that  if  a  suit  is  collusively  settled  for 
the  purpose  of  defrauding  the  attor- 
ney, who  was  to  be  paid  a  percentage 
of  the  recovery,  he  is  entitled  to  re- 
cover at  least  a  reasonable  fee  for  his 
services.  The  court  does  not  distinct- 
ly hold  that  he  might  not  recover  a 
specified  percentage  of  the  amount  of 
the  settlement.  There  are  many  cases 
which  recognize  that  the  attorney's 
compensation  might  not  be  limited  to 
the  agreed  percentage  of  the  amount 
of  the  settlement,  if  the  settlement 
was  fraudulent  and  for  the  purpose  of 
defrauding  the  attorney.  Of  course, 
the  mere  making  of  the  settlement 
without  the  attorney's  knowledge  or 
consent  is  not  such  fraud  as  will  have 
this  effect.  Substantially  all  of  the 
4»8e8  cited  in  this  note  involve  settle- 
ments that  were  made  without  the  at- 
torney'd  consent. 

Conceding,  without  deciding,  that  if 
a  client  settles  before  verdict»  the  lien 
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of  the  attorney  is  measured  by  the 
amount  determined  upon  and  actually 
settled  for,  and  that  even  after  verdict 
the  parties  may  in  good  faith  settle 
for  less  than  the  verdict,  the  court 
held  in  Desaman  v.  Butler  Bros. 
(1912)  118  Minn,  198,  186  N.  W.  747, 
Ann.  Cas.  1913E,  642,  that  where  a 
verdict  had  fixed  the  amount  of  plain- 
tifTs  cause  of  action,  a  secret  and 
collusive  compromise  between  the  par- 
ties, the  facts  of  which  showed  fraud 
as  against  plaintiff's  attorney,  did  not 
affect  the  amount  of  the  attorney's 
lien.  Accordingly,  as  the  attorney 
had  a  contract  with  plaintiff  for  one 
half  of  the  amount  that  might  be  ob- 
tained, and  after  the  recovery  of  a 
verdict  for  |3,000,  the  client  settled 
for  $700,  it  was  held  that  the  attorney 
could  recover  from  the  defendant, 
$1,500. 

As  to  effect  of  fact  that  compromise 
was  tainted  with  such  fraud  and  un- 
due influence  as  would  have  entitled 
the  client  to  have  it  set  aside,  see 
Stephens  v.  Metropolitan  Street  R.  Co. 
(1911)  157  Mo.  App.  666,  138  S.  W. 
904,  cited  infra,  II.  a,  8. 

7.  Effect  of  opponent*8  agreement  to  pay 

attorney. 

Where  the  defendant  settles,  the 
case  by  paying  the  client  a  sum  of 
money  and  agreeing  with  the  client 
that  he  will  also  pay  his  attorney,  a 
question  arises  which,  while  apparent- 
ly simple,  has  created  considerable 
conflict  of  opinion.  All  of  the  cases 
doubtless  recognize  the  rule  that  the 
amount  for  which  the  parties  have  in 
good  faith  agreed  to  settle  is  binding 
on  the  attorney,  but  they  disagree  as 
to  what  this  amount  is.  The  view  that 
the  amount  paid  the  client  is  the 
amount  on  which  the  attorney's  per« 
centage  is  to  be  computed  has  been 
adopted  and  reaffirmed  after  full  con- 
sideration in  Kentucky,  and  is  also 
apparently  accepted  in  Iowa,  New 
York,  and  Texas,  and  is  supported  to 
some  extent  by  a  Tennessee  case  deal- 
ing with  an  analogous  question.  Rick- 
el  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1900) 
112  Iowa,  148,  83  N.  W.  957;  Schmitz 
V.  South  Covington  &  C.  Street  R.  Co. 
(1909)  131  Ky-  207,  22  L.R.A.(N.S.) 
3  A.L.R.— 31. 


776, 114  S.  W.  1197, 18  Ann.  Cas.  1114; 
Procter  v.  Louisville  &  N.  R.  Co. 
(reported  herewith)  ante,  461;  Pil- 
kington  v.  Brooklyn  Heights  R.  Co. 
(1900)  49  App.  Div.  22,  63  N.  Y.  Supp. 
211,  30  N.  Y.  Civ.  Proc.  Rep.  276;  Neu 
V.  Brooklyn  Heights  R.  Co.  (1906)  113 
App.  Div.  446,  99  N.  Y.  Supp.  290 
(citing  Pilkington  Case) ;  Sargent  v. 
McLeod  (1913)  155  App.  Div.  21, 
139  N.  Y.  Supp.  666,  reversed  on  an- 
other ground  in  (1913)  209  N.  Y. 
860,  52  L.R.A.(N.S.)  380,  103  N.  E. 
164;  •  Sidoway  v.  Jones  (1912)  125 
Tenn.  322,  143  S.  W.  893 ;  Texas  &  N. 
O.  R.  Go.  V.  Marshall  (1916)  —  Tex. 
Civ.  App.  — ,  184  S.  W.  643. 

The  view  prevailing  in  Illinois, 
Minnesota,  and  Missouri  is  that  the 
agreement  to  pay  the  attorney  is  a  part 
of  the  settlement,  that  the  amount 
paid  the  client  is  not  the  whole  of  the 
settlement,  but  only  the  client's  share 
thereof,  and  that  the  whole  amount 
of  the  settlement  on  which  the  attor- 
ney's percentage  is  to  be  computed  is 
an  amount  bearing  such  a  proportion 
to  the  amount  paid  to  the  client  as 
the  whole  bears  to  the  fraction  repre- 
senting the  client's  share.  Sutton  v. 
Chicago  R.  Co.  (1913)  258  111.  551, 
101  N.  E.  940,  reversing  (1912)  174 
111.  App.  316;  Malmquist  v.  Bel  den 
Mfg.  Co.  (1915)  202  111.  App.  319; 
Johnson  v.  Great  Northern  R.  Co. 
(1915)  128  Minn.  365,  L.R.A.1917B, 
1140,  151  N.  W.  125;  Curtis  v.  Metro- 
politan Street  R.  Co.  (1906)  118  Mo. 
App.  341,  94  S.  W.  762,  s.  c.  on  sub- 
sequent appeal  (1907)  125  Mo.  App. 
369,  102  S.  W.  62 ;  Boyd  v.  G.  W.  Chase 
&  Son  Mercantile  Co.  (1909)  135  Mo. 
App.  115,  115  S.  W.  1052;  Mytton  v. 
New  York,  C.  &  St.  L.  R.  Co.  (1917) 
—  Mo.  App.  — ,  198  S.  W.  189.  And 
see  2  Thornton,  Attys.  §  457. 

In  Sutton  V.  Chicago  R.  Co.  (1913) 
258  111.  551,  101  N.  E.  940,  reversing 
(1912)  174  111.  App.  316,  supra,  the 
supreme  court  of  Illinois  said:  ''In 
case  of  a  settlement,  the  only  right 
that  an  attorney  with  such  a  contract 
has  is  to  insist  that  his  lien  attach  to 
the  amount  agreed  to  be  paid  his  client 
in  the  settlement.  .  .  .  The  agree- 
ment on  the  part  of  appellee  to  pay 
the  fee  of  appellant  was  just  as  much 
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a  part  of  the  consideration  for  the  re* 
lease  by  Speicher  of  his  claim  against 
appellee  as  the  cash  which  was  paid 
him,  and  that,  together  with  the  cash 
paid,  represented  the  full  amount  of 
the  settlement.  The  lien  of  appellant 
attached  to  the  whole  amount  repre- 
sented by  this  settlement  agreement, 
and  under  his  contract  he  was  entitled 
to  one  half  of  the  same." 

In  Curtis  v.  Metropolitan  street  R. 
Co.  (1907)  125  Mo.  App.  369,  102  S. 
W.  62,  the  Kansas  City  court  of  ap- 
peals said:  ''As  long  as  the  parties 
acted  in  good  faith,  the  defendant,  at 
the  risk  of  having  to  pay  the  attor* 
neys'  fee  twice,  because  of  the  lien 
which  attached  to  the  judgment,  could 
agree  with  plaintiff  to  pay  her  the  en- 
tire proceeds  of  the  settlement,  and 
depend  on  her  to  pay  her  lawyers  their 
fee.  And,  had  it  been  the  understand- 
ing that  the  payment  of  $200,  made  to 
plaintiff,  was  to  include  the  amount 
due  them,  we  would  have  no  hesitation 
in  saying  that  her  failure  to  pay  the 
fee  would  give  to  the  attorneys  no 
other  lien,  under  the  statute,  than  one 
for  the  security  of  a  fee  of  $100.  In 
such  case,  the  payment  to  plaintiff 
would  include  the  entire  proceeds  of 
the  settlement,  and  would  fix  the 
standard  by  which  the  fee  should  be 
measured.  But  that  was  not  the  set- 
tlement made  in  this  case.  Defendant^ 
knowing  that  the  attorneys  had  a  lien 
on  the  judgment  obtained  by  their 
client,  made  the  settlement  on  the  dis- 
tinct understanding  that  the  sum  of 
$200  which  they  paid  plaintiff  did  not 
include  the  fee  of  her  attorneys  or 
any  part  thereof,  and  agreed  with  her, 
in  addition  to  the  amount  paid  her, 
to  discharge  the  lien  of  the  attorneys. 
In  other  words,  as  part  of  the  settle- 
ment, they  agreed  to  pay  her  attorneys 
the  amount  the  latter  were  entitled  to 
receive  under  the  contract  of  employ- 
ment. And,  under  this  agreement,  the 
proceeds  of  the  settlement  received  by 
plaintiff  were  composed  of  the  sum  of 
$200  in  cash  paid  to  her,  and  the 
promise  of  defendant  to  pay  her  law- 
yers. Defendant  thereby  assumed  the 
burden  of  discharging  plaintiff's  obli- 
gation as  fixed  by  the  terms  of  the 
contract  of  employmeoit,  and  the  ex- 


tent thereof  is  not  affected  by  the 
erroneous  assumption  of  the  parties 
that  the  fee  of  the  attorneys  was  lim* 
ited  to  one  half  of  the  cash  payment 
made  to  plaintiff.  The  contract  re- 
quired that  the  fee  should  equal  the 
amount  of  plaintiff's  share  of  the  pro- 
ceeds of  any  settlement,  and  should 
we  say  that  defendant  could  pay  plain- 
tiff $200  as  her  share  of  the  proceeds 
and  discharge  the  attorneys'  lien  on 
the  payment  of  $100  to  the  attorneys, 
we  would  arbitrarily,  andVithout  any 
legal  justification,  change  the  terms 
of  the  contract  by  giving  to  the  attor- 
neys, not  one  half  of  the  proceeds,  but 
only  one  third  thereof." 

The  arguments  in  support  of  the 
opposite  view  must  be  sought  in  the 
Kentucky  cases^  as  none  of  the  other 
cases  discussed  the  question  at  length. 
These  arguments  are  apparently  two. 
First,  it  is  said  (Schmitz  v.  South  Cov- 
ington &  C.  Street  R.  Co.  (1909)  131 
Ky.  207,  22  L.R.A.(N.S.)  776,  114  S. 
W.  1197,  18  Ann.  Cas.  1114,  supra) 
that  ''the  amount  of  the  attorney's 
recovery  depended  entirely  upon  the 
amount  recovered  by  his  client.  He 
was  to  get  a  share  or  interest  in  what- 
ever amount  his  client  received,  and 
hence,  in  determining  what  the  attor- 
ney was  entitled  to,  we  must  of  neces- 
sity ascertain  what  the  client  secured, 
as  the  attorney  is  only  entitled  to  one 
half  of  that  amount."  The  obvious 
answer  to  this  is  that  the  Kentucky 
rule  gives  the  attorney  only  one  half 
of  the  cash  received,  but  the  client  has 
received  in  addition  to  this  a  dis- 
charge of  his  indebtedness  to  his  at- 
torney. If  the  client,  instead  of 
i^eceiving  any  cash,  had  contracted 
with  the  defendant  to  pay  other  debts 
owing  by  the  client,  would  it  be  argued 
that  the  client  had  received  nothing? 
The  second  argument  is  more  difficult* 
It  is  that  the  obligation  of  the  defend- 
ant was  to  pay  to  the  attorney  the  fees 
the  client  would  have  to  pay,  no  more 
and  no  less;  and  the  court  adds: 
"Suppose  the  company  had  been  in- 
solvent and  the  attorney,  could  not  re- 
cover from  it  any  part  of  his  fee,  how 
much  could  he  have  recovered  from 
his  client?"  In  the  Curtis  Case  (Mow) 
supra,  this  same  question  was  put  to 
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the  court  by  coansel»  but  the  court's 
answer  is  hardly  satisfactory.  The 
court  said:  ''The  clandestine  agree- 
ment of  plaintiff  and  defendant  to  set* 
tie  their  controversy  did  not  absolve 
plaintiff  from  her  obligation  to  her 
attorneys  under  the  contract  of  em* 
pioyment,  and  if  she  chose  to  accept 
the  promise  of  an  insolvent  for  a  part 
of  the  proceeds  of  that  settlement, 
she  assumed  the  risk  of  the  failure  of 
her  promisor  to  pay.  She  could  no 
more  require  her  lawyers  to  share  in 
that  risk  than  she  could  compel  them 
to  accept  the  whole  of  it  in  considera- 
tion of  their  demand  against  her.  In 
the  case  supposed,  as  in  the  one  ae« 
tually  before  us,  the  proceeds  of  the 
settlement  would  consist  of  the  sum  of 
the  amount  of  the  cash  payment  and 
the  amount  covered  by  the  promise, 
and  the  attorneys  would  be  entitled  to 
recover  from  their  client  one  half  of 
the  total  sum.'* 

If  the  court  means  that  the  attor* 
ney  could  recover  from  the  client  the 
entire  amount  paid  to  the  client,  leav* 
ing  the  client  to  take  the  entire  risk 
of  collecting  the  balance  of  the  set* 
tlement,  it  is  difficult  to  believe  that 
such  holding  would  meet  with  general 
approval.  The  court  also  appears  to 
overlook  tiie  fact  that  the  attorney  al- 
ready was  sharing  in  the  risk  of  the 
client's  inability  to  collect  anything 
from  the  defendant,  and  that  such  risk 
was  not  increased  by  the  settlement. 
It  is,  however,  unnecessary  to  go  to 
this  length  to  meet  the  objection  made 
by  the  Kentucky  court.  Whether  the 
defendant  was  solvent  or  insolvent,  if 
the  attorney  sued  the  client,  it  would 
appear  proper  to  limit  his  recovery  to 
the  agreed  percentage  of  the  amount 
paid  the  client,  not  because  his  fee 
would  be  measured  by  the  cash  pay- 
ment, but  because  he  should  not  be 
permitted  to  collect  the  balance  of  the 
fee  until  the  client  collected  the  bal- 
ance of  the  settlement.  But  no  such 
reason  exists  for  so  limiting  the  recov- 
ery in  an  action  against  the  def  endant> 
as  the  very  object  of  the  action  is  to 
collect  the  balance  of  the  settlement. 

One  objection  to  which  the  Missouri 
rule  is  open  is  that  it  results  in  com- 
puting the  attorney's  percentage  on  a 


sum  larger  than  the  amount  which 
the  parties  had  in  mind  when  making 
the  settlement;  but,  as  said  in  Curtis 
V.  Metropolitan  Street  R.Co.  (1907) 
126  Mo.  App.  869,  102  S.  W.  62,  this 
merely  results  from  the  fact  that  the 
parties  put  a  wrong  legal  construc- 
tion on  the  contract  of  emplojrment. 
If,  however,  the  defendant,  instead  of 
agreeing  to  discharge  the  attorney's 
lien,  had  paid  the  client  $200,  and 
agreed  to  pay  |100  on  account  of  her 
attome3r's  fee,  the  net  proceeds  of  the 
settlement  would  have  been  $300,  a,nd 
the  amount  of  the  attorney's  lien 
would  have  been  one  half  of  that  sum. 
This  would  be  for  the  reason  that 
the  client  could,  in  good  faith,  settle 
the  entire  cause  of  action  for  any 
amount  he  chose  to  accept.  Ibid.  But 
see  Boyd  v.  G.  W.  Chase  &  Son  Mer- 
cantile Co.  (1909)  135  Mo.  App.  115^ 
115  S.  W.  1052  (discussed  below),, 
where  this  suggestion  appears  to  have 
been  repudiated  by  the  same  court. 

The  rule  also  seems  open  to  the 
criticism  that,  in  refusing  to  extend 
it  to  cases  in  which  the  defendant 
pays  the  entire  amount  of  the  settle- 
ment to  the  client,  knowing  that  the 
law  will  compel  him  to  pay  an  addi- 
tional sum  to  the  attorneys,  and  doubt- 
less intending,  though  not  promising, 
to  do  so,  the  court  is  making  a  dis- 
tinction where  there  is  no  real  differ- 
ence (Czecziotka  v.  Hammond  Glue 
Co.  (1914)  185  111.  App.  559;  Case  v. 
Emerson-Brantingham  Co.  (1915)  269 
111.  94,  109  N.  E.  671,  affirming  (1915) 
195  111.  App.  209;  Whitecotton  v.  St. 
Louis  &  H.  R.  Co.  (1913)  250  Mo.  624, 
157  S.  W.  776).  Thus,  in  Case  v. 
Emerson-Brantingham  Co.  (1915)  269 
III.  94,  109  N.  E.  671,  affirming  (1915) 
195  111.  App.  209,  supra,  the  defend- 
ant, after  paying  the  whole  amount  of 
the  settlement  to  the  client,  apparent- 
ly made  a  prompt  and  voluntary  offer 
to  pay  an  amount  equal  to  one  half 
thereof  to  the  attorney.  As  a  matter 
of  law,  it  is  doubtless  true,  as  stated 
by  the  court,  that  defendant's  failure 
to  withhold  one  half  of  the  proceeds 
of  the  settlement  was  not  controlling 
in  determining  the  amount  of  the  at- 
torney's fee,  but  merely  made  the  de- 
fendant liable  to  pay  such  one  half 
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over  again;  but  the  failure  to  with- 
hold any  part  of  the  proceeds  of  the 
settlement,  in  connection  with  the 
other  facts  stated,  would  seem  to  make 
a  question  of  fact  as  to  whether  the 
actual  agreement  between  the  parties 
did  not  contemplate  that  the  attorney 
would  be  paid  by  the  defendant. 

It  seems  that  if  a  client's  release  of 
the  defendant  contains  an  agreement 
that  the  consideration  therein  stated 
is  the  sole  consideration  of  the  re- 
lease, and  that  the  consideration  is 
contractual,  and  not  a  mere  recital, 
the  attorney  is  limited  to  one  half  of 
the  amount  recited  in  the  release,  and 
cannot  show  by  oral  testimony  that 
the  defendant  agreed  with  the  client 
to  pay  his  attorney.  Hurr  v.  Metro- 
politan Street  R.  Go.  (1910)  141  Mo. 
App.  217,  124  S.  W.  1057. 

But  where  the  agreement  to  pay  the 
attorney's  fee  was  excluded  from  the 
written  compromise  agreement  for  the 
purpose  of  defrauding  the  attorney, 
he  might  show  the  real  agreement,  and 
recover  his  fee  under  such  agreement, 
and  the  evidence  was  not  excluded 
by  the  parol-evidence  rule.  Mytton  v. 
New  York,  C.  &  St.  L.  R.  Co.  (1917)  — 
Mo.  App.  — ,  198  S.  W.  189. 

Where  the  attorney  was  to  receive 
35  per  cent  of  the  cause  of  action,  and 
the  client  settled  for  $2,000,  the  de- 
fendant also  agreeing  to  pay  any  sum 
that  she  might  be  compelled  to  pay  to 
her  attorney,  it  was  error  to  add  to 
the  $2,000,  35  per  cent  of  that  amount, 
making  an  aggregate  of  $2,700,  and 
then  compute  the  attorney's  percent-, 
age  on  that  amount.  The  court  should 
have  ascertained  the  amount  of  which 
$2,000  constituted  65  per  cent,  and 
awarded  the  attorney  35  per  cent  of 
that  amount.  Boyd  v.  G.  W.  Chase  & 
Son  Mercantile  Go.  (1909)  135  Mo. 
App.  115,  115  S.  W.  1052.  This  seems 
to  be  a  proper  application  of  the  Mis- 
souri rule,  but  this  case  involved  the 
settlement  of  two  actions,  and  in  the 
second  action  (in  which  the  attorney 
was  to  receive  40  per  cent)  the  defend- 
ant paid  the  client  $1,800,  and  agreed 
to  pay  her  any  amount  that  she  should 
be  required  to  pay  to  her  attorney, 
"not  to  exceed  40  per  cent  of  the 
amount  paid  to  her,  to  wit,  the  sum  of 


$720."  The  court,  however,  applied 
the  same  rule  to  this  settlement,  say- 
ing that  the  attempt  to  limit  the  at* 
torney's  fee  was  not  binding  on  the 
attorney.  It  did  not,  of  course,  limit 
the  attorney's  fee  to  $720,  but  It  would 
seem  as  if  it  did  limit  it  to  40  per  cent 
of  $2,520,  as  the  parties  agreed  to  set- 
tle for  an  amount  not  to  exceed  this 
sum. 

Where  an  attorney  was  employed  to 
recover  and  clear  the  title  to  land,  for 
which  he  was  to  receive  a  sum  equal 
to  one  third  of  what  he  might  recover 
or  clear  the  title  to,  the  land  being 
estimated  to  be  of  the  value  of  $1.50 
an  acre,  and  the  defendants  settled 
with  the  client  for  $500,  and  assumed 
and  agreed  to  settle  the  attorney's  fee, 
it  was  held  in  Bowser  v.  Patrick 
(1901)  23  Ky.  L.  Rep.  1578,  65  S.  W. 
824,  that  the  same  rule  should  apply 
as  in  case  of  the  attorney's  discharge, 
and  that  the  attorney  was  entitled  to 
reasonable  compensation  for  the  serv- 
ices actually  rendered  up  to  the  time 
of  the  compromise,  to  be  allowed  at 
the  contract  price,  abated  by  such 
sum  as  was  reasonably  represented  by 
the  unperformed  part  of  the  labor; 
that  the  amount  paid  the  client  was 
not  material  to  the  question,  since, 
when  defendants  agreed  to  pay  the- 
attomey,  and  obtained  a  conveyance 
of  the  land,  the  measure  of  their  lia- 
bility was  the  reasonable  fee  of  the 
attorney,  and  not  the  amount  paid  the 
client.  A  recovery  of  $900  was  there- 
fore upheld,  it  appearing  that  1,800 
acres  were  involved  in  the  contro- 
versy, and  that  the  attorneys,  by  their 
vigilance,  had,  through  an  injunction, 
saved  to  the  client  timber  worth 
$3,000. 

S.  Settlement  after  judgtnent. 

Where  the  settlement  is  made  after 
judgment,  the  cases  are  not  entirely 
harmonious,  but  they  support  the  rule 
that  if  the  judgment  is  final,  the 
amount  of  the  judgment,  and  not  the 
amount  of  the  settlement,  controls,  at 
least,  where  the  defendant  is  solvent. 
Flint  V.  Hubbard  (1901)  16  Colo.  App. 
464,  66  Pac.  446;  Coker  v.  Oliver 
(1908)  4  6a.  App,  728,  62  S.  E.  483; 
Chreste  v.  Louisville  R.  Co.  (1915)  167 
Ky.  75,  L.R.A.1917B,  1123,  180  S.  W. 
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49,  Ann.  Cag.  1917C,  867;  Waite  v. 
Atchison,  T,  &  S.  F,  R.  Co.  (1907)  204 
Mo.  491,  103  S.  W.  60;  Stephens  v. 
Metropolitan  Street  R.  Co.  (1911)  157 
Mo.  App.  656,  138  6.  W.  904;  Serwer 
T.  Serwer  (1904)  91  App.  Div.  588,  86 
N,  Y.  Supp.  838. 

And  in  Serwer  v.  Serwer  (1904)  91 
App.  Div.  538,  86  N.  Y.  Supp.  838,  sa- 
pra,  it  was  held  that  the  court  had  no 
power  to  reduce  the  amount  of  the 
attorney's  fee,  though  the  defendant 
was  financially  irrespon8ible»  and  the 
client  was  in  needy  circumstances  and 
anxious  to  accept  an  offer  of  settle- 
ment made  by  the  defendant's  broth- 
ers, but  which  was  conditional  upon 
the  discharge  of  the  attorney's  lien. 

So,  in  Coker  v.  Oliver  (1908)  4  Ga. 
App.  728,  62  S.  E.  483,  where  the  client 
accepted  corporate  stock  in  full  set* 
tlement  of  the  judgment,  it  was  held 
that  he  was  liable  to  the  attorney  for 
the  full  amount  of  the  attorney's  fee 
(apparently  meaning  the  agreed  per- 
centage of  the  face  of  the  judgment, 
with  interest),  and  that  evidence  of 
the  real  value  of  the  property  taken 
in  pajrment  of  the  judgment  was  im- 
material. The  court  said  that  a  client 
who  made  a  settlement  without  the 
consent  of  the  attorney  would  be  pre- 
sumed to  have  collected  the  claim  in 
full,  and  to  have  received  such  a  set- 
tlement as  was  as  satisfactory  to  him 
as  payment  in  full.  The  court,  how- 
ever, does  not  seem  to  attach  much 
importance  to  the  fact  that  there  had 
been  a  judgment.  It  should  be  noted, 
however,  that  the  action  was  one  on 
notes,  and  not  one  for  unliquidated 
damages. 

In  Flint  v.  Hubbard  (1901)  16  Colo. 
App.  464,  66  Pac.  446,  the  court  lays 
stress  on  the  fact  that  the  settlement 
was  collusive  and  fraudulent. 

But  where  the  judgment  has  not  be« 
come  final,  as  where  an  appeal  or  a 
motion  for  a.  new  trial  is  pending,  the 
amount  of  the  settlement,  and  not  the 
amount  of  the  judgment,  controls  as  a 
general  rule.  Nichols  v.  Orr  (1917) 
—  Colo.  — ,  2  AX,R.  449,  166  Pac.  561; 
Wait  V.  Atchison,  T.  &  S.  F.  R.  Co. 
(1907)  204  Mo.  491,  103  S.  W.  60; 
Boyle  V.  Metropolitan  Street  R.  Co. 
(J 908)  134  Mo.  App.  71, 114  S.  W.  568j 


Stephens  v.  Metropolitan  Street  R.  Co. 
(1911)  157  Ma  App.  656,  188  S.  W. 
iM;  Corcoran  ▼.  George  Kellogg 
Structural  Co.  (1917)  179  App.  Div. 
396,  166  N.  Y.  Supp.  269. 

And  this  is  true,  though  the  defend* 
ant  was  guilty  of  such  fraud  and  un- 
due influence  in  procuring  the  settfe- 
ment  as  would  entitle  the  client  to 
have  it  set  aside,  where  he  has  not 
sought  to  have  it  set  aside,  but  by  his 
inaction  has  ratified  the  settlement. 
Stephens  v.  Metropolitan  Street  R.  Co« 
(1911)  157  Ma  App.  656,  138  S.  W. 
904. 

In  Oorcoran  v.  George  Kellogg 
Structural  Co.  (1917)  179  App.  Div. 
396,  166  N.  Y.  Supp,  269,  supra,  the 
client,  apparently  as  a  mere  step  in 
making  the  settlement,  discharged  the 
attorneys,  and  there  are  some  remarks 
in  the  opinion  which  seem  to  indicate 
that  the  court  thought  that  the  attor- 
neys were  only  entitled  to  recover  the 
value  of  their  services,  and  not  the 
contingent  fee;  but  as  the  defendant 
had  retained  the  attorneys'  share  of 
the  settlement,  and  did  not  deny  their 
right  to  recover  that  amount,  such  re- 
marks were  apparently  obiter. 

But  where  there  was  no  pretense 
that  the  defendant  in  the  action  was 
irresponsible,  or  that  there  was  any 
likelihood  that  the  judgment  recov- 
ered against  him  would  have  been  re- 
versed on  appeal,  it  was  held  that  the 
amount  of  the  judgment  controlled, 
though  the  settlement  was  made  while 
an  appeal  was  pending.  Baxter  v. 
Connor  (1907)  119  App.  Div.  450,  39 
N.  Y.  Civ.  Proc.  Rep.  363,  104  N.  Y. 
Supp.  327.  The  court  said :  "If,  after 
a  judgment  has  been  duly  recovered 
for  a  substantial  amount,  to  be  equal- 
ly divided  between  attorney  and  client 
by  lawful  agreement,  the  party  in 
whose  favor  it  has  been  obtained  is 
at  liberty  to  negotiate  with  the  judg- 
ment debtor  and  to  cancel  the  judg- 
ment for  a  nominal  consideration,, 
limiting  his  attorney  to  a  fractional 
part  of  the  nominal  sum  by  way  of 
compensation,  it  is  difiScult  to  see  any 
beneficial  object  accomplished  by  the 
statute  [the  Attorneys'  Lden  Statute]. 
The  freedom  of  a  plaintiff  to  com- 
promise his  claim  and. to  settle  with 
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his  adversary,  notwithstanding  the  ex- 
istence of  an  attorney's  lien,  has  often 
been  judicially  declared,  and  many 
cases  are  cited  by  the  learned  counsel 
for  the  appellant.  They  have  little  or 
DO  application  here  because  none  of 
1:hem  relates  to  a  case  of  settlement, 
privately  effected  after  judgment." 

And  in  Louisville  &  N.  R.  Go.  v. 
Proctor  (1899)  21  Ky,  L.  Rep.  447,  61 
S.  W.  591,  the  amount  of  the  judgment 
was  held  to  control,  though  the  court 
said  that  the  case  was  prepared  for 
appeal  before  the  settlement  was 
made.  The  judgment  in  that  case  pro- 
vided that  the  attorney  should  have  a 
lien  thereon  for  a  reasonable  attor- 
ney's fee,  but  it  is  difficult  to  see  how 
this  could  have  any  greater  force  than 
a  statutory  provision  to  the  same  ef- 
fect. 

9,  Effect  of  provisions  of  contract  08  to 
^  compromise. 

In  many  cases,  the  contract  between 
the  attorney  and  client  provides  that 
the  attorney  shall  receive  a  specified 
percentage  of  the  amount  recovered, 
by  judgment,  compromise,  or  other- 
wise; or  some  other  words  are  used 
which  are  broad  enough  to  include  a 
compromise.  It  should  be  noted,  how- 
ever, that  such  a  contract  undoubted- 
ly contemplates  a  compromise  made 
by  mutual  consent  of  the  attorney  and 
client,  and  not  a  compromise  made  by 
the  client  without  the  attorney's 
knowledge  or  consent.  Most  of  the 
cases  appear  to  attach  no  importance 
to  the  presence  or  absence  of  such 
language,  and  it  was  expressly  held  in 
Gillespie  v.  American  Car  &  Foundry 
Co.  (1917)  —  Mo.  App.  — ,  194  S.  W. 
1064,  that,  though  the  contract  did 
not,  in  terms,  make  any  provision  for 
a  compromise  by  the  client,  the  attor- 
neys were  entitled  to  receive  the  speci- 
fied percentage  of  the  amount  for 
which  the  client  compromised  the 
claim.  The  contract  in  that  case  pro- 
vided that  the  attorneys  should  have 
j50  per  cent  of  the  entire  amount  sued 
:f  or,  in  case  they  were  able  to  com- 
promise and  collect  the  claim  before 
judgment,  and  that  in  case  the  claim 
was  not  compromised  or  settled,  but 
was    prosecuted    to    judgment,    they 


should  have  50  per  cent  of  the  full 
amount  of  the  judgment. 

In  two  other  cases,  however,  the 
courts  have  refused  to  measure  the  at- 
torney's compensation  by  the  amount 
of  the  settlement,  because  the  contract 
did  not  contemplate  a  settlement  by 
the  client.  Duke  v.  Harper  (1880)  8 
Mo.  App.  296;  Levy  v.  Public  Service 
R.  Co.  (1918)  91  N.  J.  L.  188,  103  Atl. 
17r,  affirming  (1916)  —  N.  J.  L.  — , 
98  Atl.  847.  In  the  New  Jersey  case, 
the  contract  aotiioriaed  the  attorney 
to  retain  50  per  cent  of  all  moneys 
received  by  him  by  way  of  settlement, 
but  said  nothing  about  a  settlement 
by  the  client ;  and  the  court  held  that 
the  percentage  contract  was  not  in- 
volved in  a  proceeding  to  enforce  the 
attorney's  lien  against  the  adverse 
party,  after  a  settlement  with  the 
client.  The  court's  remarks  on  this 
point  are  rather  meager,  but  it  appar- 
ently holds  that  the  agreement  does 
not  control  in  such  case,  in  determin- 
ing the  amount  due  the  attorney.  It, 
however,  held  that  the  amount  of  the 
lien  was  limited  to  the  amount  of  the 
settlement,  not  because  the  attorney's 
fee  was  so  limited,  but  because  there 
could  not  be  a  lien  on  a  claim  for  more 
than  the  amount  of  the  claim,  as  liqui- 
dated by  a  settlement.  ; 

In  Duke  v.  Harper  (Mo.)  supra,  at- 
torneys were  employed  to  recover  real 
and  personal  property,  under  an  agree- 
ment that  they  should  have  one  fourth 
of  the  clients'  shares  of  the  property 
recovered,  whether  by  suit,  or  com- 
prpmise,  or  otherwise,  and  that  they 
should  be  the  exclusive  judges  of  what 
suits  or  proceedings  were  necessary 
or  proper.  The  clients  subsequently 
settled  by  conveying  their  interests  to 
the  defendant  for  a  money  considera- 
tion. It  was  held  tiiat  the  attorneys 
were  entitled  to  the  reasonable  value 
of  their  services,  and  not  limited,  on 
the  one  hand,  to  the  agreed  percentage 
of  the  amount  paid  on  the  settlement, 
or  entitled,  on  the  other  hand,  to  the 
agreed  percentage  of  the  amount 
which  would  have  been  recovered.  The 
holding  that  they  were  not  limited  to 
the  agreed  percentage  of  the  settle- 
ment was  based  on  two  grounds.  The 
first  was,  that  the  attorneys,  having 
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taken  the  risk  of  failure,  could  not  be 
also  compelled  to  take  the  risk  arising 
from  the  clients^  voluntary  act.    The 
second  was,  that  the  compromise  con- 
templated by  the  contract  was  one 
made  by  the  attorneys,  or  with  their 
consent,  and  that  a  compromise  with- 
out their  consent  was  a  casus  omissus, 
not  contemplated  by  the  contract,  and 
not    governed    thereby.    Neither    of 
these  reasons  appears  entirely  con- 
sistent with  the  later  decisions  in  the 
same  jurisdiction.    In  support  of  its 
other    conclusion,    that   the   amount 
which  might  have  been  recovered  did 
not  govern,  the  court  said:    'It  is  true 
that  the  plaintiffs  might  have  recov- 
ered nothing.    But  the  happening  of 
that  contingency  is  out  of  the  ques- 
tion, since  the  defendants  have  chosen 
to  interfere  with  the  contract  as  made, 
and  have  prevented  the  occurrence  of 
the  contingencies  which  were  in  the 
minds  of  the  parties.  Thus,  as  we  can- 
not proceed  upon  the  basis  that  noth* 
ing  might  have  been  recovered,  so  we 
cannot  proceed  upon  the  basis  that  all 
might  have  been  recovered.    We  must 
simply  leave  the  contract,  since  suc- 
cess under  it  was  not  attained;  and 
since,  from  its  provisions,  it  furnishes 
no  test  by  which  to  determine  the  dam- 
ages.   Ordinarily,  the  basis  on  which 
the    law    proceeds    is    of    restoring, 
through  the  medium  of  money  dam- 
ages, the  aggrieved  person  to  the  posi- 
tion in  which  he  would  have  been  had 
the   other  party  performed  his   con- 
tract.    •    .    .    But  the  contingencies 
of  this  contract  afford  no  measure. 
.    .     .     The  plaintiffs  must  prove  loss 
actually  sustained,  and  cannot  ignore 
uncertainties  which  are  a  part  of  their 
bargain.    The  law  will  presume  they 
would  have  performed  their  contract, 
as  they  did,  so  far  as  allowed;  but  will 
not  enter  the  region  of  conjecture  and 
assume  how  much  would  have  been 
recovered.'* 

lO.  TUe  rule  in  OUUOunna  and  Teoca^. 

In  Oklahoma,  the  statute  authorizes 
attorneys  to  contract  for  a  percentage 
of  the  proceeds  of  the  cause  of  action, 
not  exceeding  50  per  cent  of  the 
amount  of  such  judgment  as  may  be 
recovered,  or  such  compromise  as  may 


be  made  with  the  consent  of  the  at- 
torney, and  provides  that  no  com- 
promise or  settlement  without  the  at- 
torney's consent  shall  affect  or  abro- 
gate the  lien.  It  also  provides  that, 
when  the  contract  is  for  a  contingent 
fee  and  specifies  the  amount  for  which 
t^e  action  is  to  be  filed,  then  the  lien 
and  the  cause  of  action  by  the  attor- 
ney against  the  adverse  party  shall  be 
for  the  agreed  percentage  '*of  the 
amount  to  be  sued  for,  as  mentioned 
in  the  contract.'*  Thereunder,  it  is 
held  that  the  attorney's  recovery 
against  the  adverse  parly  is  not  lim- 
ited to  the  specified  percentage  of  the 
amount  paid  the  client,  and  that  the 
attorney  may  recover  the  specified 
percentage  of  the  amount  which  the 
client  would  have  recovered  had  the 
action  proceeded  to  final  judgment, 
and  that,  to  fix  this  amount,  the  attor- 
ney may  establish  the  merits  of  the 
client's  ca'use  of  action.  Herman 
Constr.  Co.  v.  Wood  (1912)  35  Okla. 
103, 128  Pac.  309 ;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Williams  (1913)  49  OkUu  126,  152 
Pac.  395;  Allen  v.  Shepherd  (1918) 
—  Okla.  —,  169  Pac.  1115.  In  Her- 
man Constr.  Co.  v.  Wood  (Okla.)  su- 
pra, it  was  apparently  contended  by 
counsel  that  the  attorney  was  entitled 
to  recover  the  specified  percentage  of 
the  amount  for  which  the  suit  was 
brought,  regardless  of  the  merits  of 
the  suit.  The  court,  however,  pointed 
out  that  the  statute  did  not  authorize 
a  contract  for  a  percentage  of  the 
amount  to  be  sued  for,  but  only  for  a 
percentage  "of  the  net  amount  of  such 
judgment  as  may  be  recovered,  or  such 
coihpromise  as  may  be  made  with  the 
consent  of  the  attorney;"  and  held 
that  the  statute  meant  that  the  attor- 
ney might  sue  the  adverse  party  for 
an  amount  not  to  exceed  the  specified 
percentage  of  the  amount  sued  for, 
and  recover  to  the  extent  that  he 
might  show  his  client  was  entitled  to 
recover. 

An  early  Texas  case  laid  down  the 
general  rule  that,  where  an  attome^y 
contracts  with  a  client  for  a  definite 
fee  contingent  upon  the  result  of  the 
suit,  and  the  client  compromises  the 
suit  without  the  knowledge  of  the  at- 
torney, the  attorney  is  entitled  to  re- 
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cover  the  whole  amount  of  the  fee  in 
like  manner  as  if  the  contingency  had 
transpired  upon  which  the  payment 
of  the  fee  was  made  to  depend.  Hill  v. 
Cunningham  (1860)  25  Tex.  25. 

While  the  contract  in  the  Hill  Case 
was  not  one  for  a  percentage,  the  rule 
seems  to  have  been  regarded  as  ap- 
plying to  such  fees.  It  was,  however, 
held  in  Merchants'  Nat.  Bank  v.  Eustis 
(1894)  8  Tex.  Civ.  App.  350,  28  S.  W. 
227,  that  the  rule  stated  only  applies, 
where  the  evidence  falls  to  show  what 
would  have  been  the  result  of  the  liti- 
gation, had  there  been  no  compromise; 
and  where  such  rule  does  not  apply, 
the  amount  recoverable  is  apparently 
governed  by  the  amount  which  would 
have  been  recovered  had  the  suit  been 
prosecuted  to  final  judgment.  Ibid.; 
L3mch  V.  Munson  (1900)  —  Tex,  Civ. 
App.  — ^  59  S.  W.  603,  on  rehearing 
(1901)  —  Tex.  Civ.  App.  — ,  61  S.  W. 
140;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.' 
Thomas  (1914)  —  Tex.  Civ.  App.  — , 
167  S.  W.  784. 

Thus,  in  Merchants'  Nat.  Bank  v. 
Eustis  (Tex.)  supra,  it  was  apparently 
held  that  the  attorney  could  not  re- 
cover, where  it  appeared  that  the  case 
would  have  been  decided  against  the 
client  if  prosecuted  to  final  judgment. 

And  where  the  client  employed  the 
attorney  to  bring  an  action  on  a  guard- 
ian's bond,  and  for  his  services  as- 
signed him  one  half  of  the  amount  to 
be  realized,  and  thereafter  dismissed 
the  suit  in  consideration  of  the  pay- 
ment of  a  nominal  sum,  it  was  held 
that  the  attorney  was  not  entitled  to 
recover  one  half  of  the  amount  sued 
for  on 'behalf  of  the  client,  but  only 
one  half  of  the  amount  which  would 
have  been  realized,  and  that  it  was 
necessary  for  him  to  show  the  .client's 
right  of  recovery  and  the  solvency  of 
the  defendant.  Lynch  v.  Munson 
(1900)  —  Tex.  Civ.  App.  — ,  59  S.  W. 
603,  on  rehearing.  (1901)  —  Tex.  Civ. 
App.  — ,  61  S.  W.  140.  The  court, 
however,  places  this  holding,  to  a 
considerable  extent,  on  the  ground 
that  there  was  no  personal  liability 
of  the  client  under  the  contract,  and 
that  his  liability  arose  only  from 
his  destruction  of  the  attorney's  right 


to  prosecute  the  claim  to  the  extent 
of  his  interest. 

And  where  the  client  employed  at- 
torneys to  bring  an  action  for  dam- 
ages, and  for  their  services  assigned 
to  them  a  one-half  interest  in  the 
cause  of  action,  it  was  held  that  a 
settlement  by  the  client,  to  which  the 
attorneys  were  not  parties,  affected 
only  the  client's  one-half  interest ;  and 
that  the  attorneys  could,  notwith- 
standing the  settlement,  prosecute  the 
suit  to  a  conclusion  for  the  one-half 
interest  assigned  to  them,  and  were  not 
limited  to,  or  compelled  to  accept,  one 
half  of  the  amount  for  which  the 
client  settled.  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Thomas  (1914)  —  Tex.  Civ. 
App.  — ,  167  S.  W.  784. 

But  in  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Ginther  (1903)  96  Tex.  295,  72  S. 
W.  166,  affirming  (1902)  30  Tex.  Civ. 
App.  161,  70  S.  W.  96,  it  was  held 
that  a  contract  between  attorney  and 
client,  whereby  the  client  agreed  to 
give  and  assign  to  the  attorney  one 
third  of  whatever  might  be  recovered 
in  a  contemplated  suit,  or  by  way  of 
compromise,  was  not  merely  an  agree- 
ment for  a  contingent  fee,  but  an  as- 
signment of  an  interest  in  the  fund, 
when  recovered.  Accordingly,  where 
the  client  compromised,  pending  the 
suit,  for  $2,500,  and  the  attorneys  in- 
tervened and  sought  and  obtained 
judgment  for  one  third  of  the  amount 
paid  to  the  client,  the  judgment  in 
their  favor  was  affirmed.  This  case 
is  distinguished  in  St.  Louis,  S.  F.  & 
T.  R.  Co.  V.  Thomas  (Tex.)  supra,  on 
the  ground  that  the  assignment  was 
of  one  third  of  whatever  might  be  re- 
covered in  the  suit,  or  by  way  of  com- 
promise. 

And  where  the  client  assigned  to 
the  attorney  a  one-half  interest  in  the 
case,  and,  pending  the  action,  the  de- 
fendant fraudulently  settled  with  the 
client  and  transported  him  outside  the 
state,  and  concealed  his  whereabouts 
from  the  attorney,  the  attorney, 
though  entitled  to  prosecute  the 
client's  suit  to  judgment  in  his  own 
interest,  and  .to  the  extent  of  his  in- 
terest, was  not  restricted  to  that  rem- 
edy, but  might  recover  from  the  de- 
fendant one  half  of  the  amount  paid 
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the  client  in  settlement  of  the  client's 
claim.  The  transfer  of  part  of  the 
cause  of  action  entitled  the  assignee 
to  that  proportion  of  the  fruits  or  pro- 
ceeds of  the  cause  of  action,  without 
so  specifying.  Defendant  not  only  de- 
prived the  attorney  of  evidence  which 
was  indispensable  to  him  in  prosecut- 
ing the  cause  of  action,  but  also  de- 
stroyed his  ability  to  arrive  at  the 
amount  of  damages  which  would  have 
been  fixed  upon  a  successful  result  of 
the  suit,  and  the  only  measure  of  dam- 
ages left  open  was  that  fixed  by  the 
defendant  by  his  own  settlement. 
Powell  v.  Galveston,  H.  &  S.  A.  R.  Co. 
(1904)  —  Tex,  Civ.  App.  — ,-  78  S.  W. 
976. 

h,  Discontimumce  or  dismissal. 

Cases  in  which  the  client,  after  dis- 
missing the  suit,  brings  a  new  action 
by  another  attorney,  in  which  there 
is  a  recovery,  in  which  the  displaced 
attorney  claims  a  right  to  participate, 
have  not  been  included. 

This  subdivision  includes  only  cases 
in  which  there  was  a  percentage  con- 
tract. For  other  cases,  involving  a 
discontinuance  or  dismissal  of  the  ac- 
tion by  the  client,  see  the  following 
subdivision. 

As  a  general  rule,  an  attorney  em- 
ployed on  a  percentage  contract  is 
entitled  to  recover  the  reasonable 
value  of  his  services,  where  the  action 
is  voluntarily  discontinued  or  dis- 
missed by  the  client  without  his  con- 
sent Simrall  v.  Morton  (1890)  12 
Ky.  L.  Rep.  31, 12  S.  W.  185;  Carbajal's 
Succession  (1916)  139  La.  481,  71  So. 
774;  Badger  v.  Mayer  (1894)  8  Misc. 
633,  59  N.  Y.  S.  R.  398,  28  N.  Y.  Supp. 
766;  Yuells  v.  Hyman  (1903)  84  N.  Y. 
Supp.  460;  Clark  v.  Nichols  (1908) 
127  App.  Div.  219,  111  N.  Y.  Supp.  66; 
Andrewes  v.  Haas  (reported  here- 
with) ante,  458,  afiirming  (1913)  160 
App.  Div.  421,  144  N.  Y.  Supp.  1060; 
Thole  V.  Martino  (1914)  56  Pa.  Super. 
Ct.371. 

And  though  the  statute  provides 
that  a  contract  for  a  contingent  fee 
may  contain  a  stipulation  that  neither 
attorney  nor  client  shall  settle,  com« 
promise,  or  discontinue  without  the 
consent  of  the  other^  if  the  contract 


contains  no  such  stipulation,  the  client 
can  discontinue  or  compromise  at  will, 
leaving  the  attorney  to  his  remedy  by 
an  action  on  quantum  meruit  for  the 
services  rendered.  Carbajal's  Succes- 
sion (1916)  139  La.  481,  71  So.  774. 

Where,  after  a  trial  resulting  in  a 
disagreement  by  the  jury,  the  clients 
refuse  to  proceed  further  with  the  liti- 
gation, the  attorneys  can  sue  for  the 
reasonable  value  of  their  services. 
Yuells  V.  Hyman  (1903)  84  N.  Y.  Supp. 
460. 

And  where  attorneys  were  employed 
to  collect  claims  against  a  city  for  a 
percentage  of  the  amount  received  in 
settlement  of  the  claims,  and  the  client 
thereafter  filed  an  afildavit  with  the 
city  comptroller,  asserting  his  desire 
to  withdraw  the  claims,  and  declaring 
that  they  were  for  a  larger  amount  of 
damages  than  he  had  actually  suf- 
fered, the  attorneys  were  entitled  to 
withdraw  from  the  cause,  and  recover 
upon  a  quantum  meruit  for  the  value 
of  the  services  rendered.  Clark  v. 
Nichols  (1908)  127  App.  Div.  219,  111 
N.  Y.  Supp.  66. 

And  where  an  attorney  was  em- 
ployed to  render  services  in  surcharg- 
ing a  guardian's  account,  for  50  per 
cent  of  any  credit  claimed  by  the 
guardian  and  disallowed  by  the  court, 
and  the  client  subsequently  with- 
drew his  objections  and  exceptions  to 
the  account,  the  attorney  was  allowed 
to  recover  upon  a  quantum  meruit, 
over  the  objection  that  he  could  not 
recover  because  there  was  no  basis 
for  computing  the  50  per  cent  pro- 
vided in  the  contract.  Thole  v.  Mar- 
tino (1914)  56  Pa,  Super.  Ct.  871. 

The  dismissal  of  a  suit  to  set  aside 
deeds,  brought  by  an  attorney  under  a 
contract  giving  him  one  fourth  of  any 
land  decreed  to  be  owned  by  the  client, 
does  not  give  the  attorney  a  right  of 
action  against  the  client  for  one 
fourth  of  the  value  of  the  land,  what- 
ever other  right  of  recovery  it  may 
give  him.  McPhail  v.  Spore  (1916) 
62  Colo.  307,  162  Pac.  151. 

The  attorney  cannot  recover  the 
agreed  percentage  of  the  amount 
which  would  have  been  recovered  if  the 
liction  had  proceeded.  Anhbewes  v. 
fiAAS   (reported  herewith)  ante,  458, 
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affirminfir  (1913)  160  App.  Div.  421, 
144  N.  Y.  Supp.  1060. 

If  litigation  against  a  railroad  com- 
pany is  abandoned  with  the  consent  of 
the  attorneys,  because  regarded  by 
them  as  hopeless,  th^  are  not  entitled 
to  recover  anything,  though  after  such 
abandonment  the  client  becomes  a 
member  of  a  syndicate  which  pur- 
chases the  railroad.  Simrall  v.  Mor- 
ton (1890)  12  Ky.  L.  Rep.  31,  12  S.  W. 
185. 

In  Seasongood  v.  Prager  (1911)  146 
App.  Div.  833,  131  N.  Y.  Supp.  771,  re- 
versing (1911)  70  Misc.  490,  127  N. 
Y.  Supp.  482,  it  was  held  that  a  client's 
absence  when  his  case  was  called  for 
trial,  resulting  in  a  dismissal,  when 
due  to  a  mistake,  did  not  entitle  his 
attorney,  employed  on  a  contingent  fee 
consisting  of  a  percentage  of  the  re- 
covery, to  withdraw  from  the  case 
and  recover  on  a  quantum  meruit. 

In  some  jurisdictions,  however,  the 
attorney's  compensation  is  apparently 
measured  by  the  amount  which  would 
have  been  recovered.  Swinnerton  v. 
Monterey  County  (1888)  76  Cal.  113, 
18  Pac  135;  Williams  v.  Philadelphia 
(1904)  208  Pa.  282,  57  Atl.  578;  Wil- 
bur V.  Lane  (1909)  53  Tex.  Civ.  App. 
249,  115  S.  W.  298.  And  see  Evans  v. 
Bell  (1838)  6  Dana  (Ey.)  479,  and 
Sullivan  v.  McCann  (1908)  124  App. 
Div.  126, 108  N.  Y.  Supp.  909. 

Thus,  an  attorney  employed  by  a 
county  to  bring  actions  against  tax 
collectors  for  commissions  unlawfully 
retained  was  held  not  entitled  to  any- 
thing as  damages  for  the  county's 
breach  of  the  contract  by  dismissing 
the  actions,  where  no  commissions 
were  illegally  retained,  and  nothing 
could  have  been  recovered  if  the  ac- 
tions had  been  prosecuted  to  judg- 
ment. Swinnerton  v.  Monterey  County 
(1888)  76  CaL  113,  18  Pac.  135. 

And  where  the  client  fails  to  attend 
the  trial,  resulting  in  a  dismissal  of 
the  action,  it  was  held  that  the  attor- 
ney could  not  recover  without  show- 
ing that  a  judgment  would  have  been 
recovered  if  the  action  had  been  tried. 
Wilbur  V.  Lane  (1909)  53  Tex.  Civ. 
App.  249,  115  S.  W.  298. 

And  where  a  city  employed  an  at- 
torney to  prosecute  claims  against  the 


state  for  overpayments  of  taxes,  for 
10  per  cent  of  the  credits  which  might 
be  secured,  and,  after  certain  credits 
had  been  secured,  the  city  officials  re- 
fused to  permit  him  to  prosecute  fur- 
ther claims,  by  refusing  to  verify  the 
statements  of  the  claims,  or  to  fur^ 
nish  him  necessary  information,  be- 
cause of  their  belief  that  if  the  ac- 
counts were  opened  there  would  be 
more  debits  against  the  city  than  cred- 
its in  its  favor,  the  attorney  was  held 
entitled  to  recover  10  per  cent  of  the 
amount  for  which  it  was  reasonably 
probable  credit  would  have  heeai 
obtained.  Williams  v.  Philadelphia 
(1904)  208  Pa.  282,  57  Atl.  578.  The 
court  said:  "Where  the  contract  is 
to  perform  something  in  the  future, 
the  successful  result  of  which  is, 
therefore,  necessarily  uncertain,  and 
performance  is  wrongfully  prevented 
by  the  other  party,  a  speculative  ele- 
ment is  unavoidably  introduced  into 
the  question  of  damages,  but  cannot 
take  away  the  right  to  just  compensa- 
tion. In  such  cases,  all  that  can  be 
reasonably  required  of  a  plaintiff  is 
to  produce  to  the  jury  sufficient  evi- 
dence of  the  best  character  attainable, 
of  a  fair  prospect  of  success,  and  the 
compensation  which  would  have  fol- 
lowed." The  court,  however,  approved 
an  instruction  telling  the  jury  that  if 
the  evidence  as  to  the  probable  suc- 
cess of  the  attorney  was  so  based  on 
conjecture  and  speculation  that  it  did 
not  afford  sufficient  certainty  to  the 
jury's  mind  to  reach  a  conclusion, 
then  they  should  resort  to  the  value 
of  the  services  actually  rendered, 
without  regard  to  the  contingent  fee. 
In  Evans  v.  Bell  (1838)  6  Dana 
(Ky.)  479,  the  attorney  was  employed 
to  bring  an  action  for  slander,  for  one 
tenth  of  the  damages  recoverable.  The 
client  either  compromised  the  suit,  or 
dismissed  it  without  any  compromise 
(the  case  is  not  very  clear  on  this 
point),  and  the  attorney  sued  for  a 
fee  of  ^0.  It  was  apparently  held 
that  he  could  not  recover  on  the  con- 
tract of  the  client  at  all,  because  noth- 
ing had  been  recovered,  and,  accord- 
ing to  client's  testimony,  nothing 
could  have  been  recovered.  It  was^ 
however,  held  that,  if  the  elicit  in- 
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duced  him  to  take  the  case  on  such 
terms  by  a  false  representation  of  the 
facts,  the  attorney  might  treat  the 
contract  as  a  nullity,  and  recover  the 
value  of  his  services  upon  an  implied 
promise  to  pay  therefor. 
'  In  Sullivan  v.  McCann  (1908)  124 
App.  Div.  126,  108  N.  Y,  Supp.  909,  at- 
torneys were  employed  to  bring  all 
necessary  proceedings  to  enforce  the 
rights  or  protect  the  interests  of  the 
clients  in  their  father's  estate,  for  12i 
per  cent  of  any  amount  which  they 
should  recover,  or  be  entitled  to;  or, 
in  case  of  settlement  or  adjustment, 
12i  per  cent  of  the  amount  which  they 
would  be  entitled  to  or  would  recover, 
except  for  such  settlement  and  adjust- 
ment An  action  brought  by  them  was 
discontinued  by  the  clients  without 
any  money  being  paid,  or  agreed  to  be 
paid ;  but  it  appeared  that  a  provision 
in  their  father's  will  for  an  accumula- 
tion of  income  had  been  held  void  in 
another  action,  and  that  they  would 
have  recovered  their  proportion  of  the 
accumulated  income.  The  attorneys 
were  held  entitled  to  recover  12i  per 
cent  of  the  amount  of  the  income 
which  they  would  have  recovered. 

///.  Definite  fees  contingefU  upon  0u«» 


\ 


In  connection  with  percentage  fees, 
it  was  found  necessary  to  treat  the 
question  of  dismissal  separately  from 
the  question  of  compromise;  but  in 
connection  with  contracts  of  the  char^ 
acter  discussed  in  this  subdivision, 
there  is  little,  if  any,  difference  in  the 
rules  applicable,  and  settlements  and 
dismissals  are  treated  together. 

Where  the  contract  is  not  for  a  per- 
centage of  the  recovery,  but  for  a 
specified  fee  contingent  upon  success, 
there  is  a  conflict  of  opinion  as  to  the 
proper  measure  of  recovery.  One 
class*  of  cases  apparently  holds  that 
the  attorney  is  entitled  to  recover  the 
whole  fee.  Few  of  the  cases  in  this 
class  are  late  cases,  and  some  of  them 
appear  to  be  somewhat  ambiguous. 
The  other  class  of  cases  holds  that  the 
attorney  is  only  entitled  to  recover  the 
reasonable  value  of  his  services. 
These  cases  will  be  considered  first. ' 

IlUnoisw—Pratt  y«  Kerns  (1906)  128 
IlL  App.  86. 


Iowa.— Ell  wood  v.  Wilson  (1866)'  21 
Iowa,  523. 

Minnesota.— SouTHWORTH  v.  Rosen- 
OAHL   (reported  herewith)   ante,  468. 

Montana. — Harris  v.  Root  (1903) 
28  Mont.  159,  72  Pac.  429;  Foley  v. 
Kleinschmidt  (1903)  28  Mont.  198,  72 
Pac.  432. 

New  York.— Carey  v.  Gnant  (1871) 
59  Barb.  574;  Haire  v.  Hughes  (1908) 
127  App.  Div.  530,  111  N.  Y.  Supp.  892, 
affirmed  in  (1909)  197  N.  Y.  514,  90 
N.  E.  1159. 

Philippine. — ^Montinola  v.  Hofilena 
(1909)  13  Philippine,  339. 

West  Virginia. — ^Polsley  v.  Ander^ 
son  (1874)  7  W.  Va.  202,  23  Am.  Rep. 
613;  Tomlinson  v.  Polsley  (1888)  31 
W.  Va.  108,  5  S.  E.  457. 

The  whole  amount  of  the  fee  may, 
however,  be  recovered,  on  proof  that 
the  services  were  reasonably  worth 
that  sum,  but  not  where  the  evidence 
shows  that  the  value  of  the  attorney's 
services  bore  no  just  proportion  to  the 
amount  of  the  fee.  Pratt  v.  Kerns 
(1905)  123  lU.  App.  86. 

In  SOUTHWORTH  V.  ROSENDAHL    (re- 

t>orted  herewith)  ante,  468,  it  is  held 
that  the  attorney  cannot  recover  a 
percentage  of  the  amount  for  which 
the  case  is  settled,  though  the  parties, 
when  making  the  contract,  agreed  that 
the  property  involved  in  the  action 
was  worth  a  specified  sum. 

But  in  Marsh  v.  Holbrook  (1869)  59 
Barb.  (N.  Y.)  577,  note,  3  Abb.  App. 
Dec.  176,  the  court  upheld  a  recovery 
for  a  sum  bearing  the  same  propor- 
tion to  the  agreed  fee  that  the  amount 
of  the  settlement  bore  to  the  amount 
which  would  have  been  recovered  in 
case  of  complete  success.    The  judge 

<  writing  the  principal  opinion  said  that 
the  rule  was,  that,  where  performance 
was  arrested  and  prevented  by  the  act 
or  omission  of  one  party,  the  other  had 
the  election  to  treat  the  contract  as 
rescinded,  and  recover  on  a  quantum 
meruit,  or  to  sue  upon  the  contract 

'  and  recover  for  what  had  been  done, 
at  the  stipulated  price,  and  for  the 
loss  in  profits,  or  otherwise,  sustained. 

!  That  case  is  distinguished  in  Carey  v. 
Gnant  (1871)  59  Barb.  (N.  Y,)  574, 
on  the  ground  that  in  .that  case  the 

•  client,  in  reality,  succeeded,  and  re- 
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ceived  almost'  the  whole  claim,  and 
said  that  where  a  recovery  was  doubt- 
ful, the  attorney  was  only  entitled  to 
be  .paid  for  his  services  to  the  time 
of  the  settlement.  The  court  held, 
however,  that  the  amount  agreed  upon 
for  all  the  services  to  be  rendered 
might  form  the  measure  of  damages, 
in  proportion  to  the  services  rendered. 
The  court  said :  "The  contract  did  not 
require  the  defendant  to  continue  the 
litigation  at  all  events,  and  even  if  it 
did,  it  is  very  doubtful  whether  the 
plaintiff  could  claim  the  whole  sum, 
if  the  contract  was  broken.  .  .  . 
If  it  should  appear  that  the  defendant 
could  in  no  event  recover,  he  would 
not,  under  the  contract,  be  required  to 
continue  a  useless  litigation,  and  it 
would  be  equally  unjust  to  require 
him  to  pay  to  the  plaintiff  the  sum 
agreed  upon  as  compensation  in  the 
event  of  success."  This  was  an  eject- 
ment action,  and  before  trial  the  par- 
ties compromised  the  case. 

In  Harris  v.  Root  (1903)  28  Mont. 
159,  72  Pac.  429,  the  court  held  that 
an  attorney,  employed  in  a  will  contest 
for  a  specified  fee  in  case  the  will 
was  defeated  and  his  clients  should 
receive  their  shares,  was  not  entitled 
to  recover  the  stipulated  fee,  where 
the  parties  made  a  favorable  compro- 
mise with  his  assistance.  The  court 
said  that  the  attorney  had  no  author- 
ity to  compromise  the  suit  by  virtue 
of  his  original  retainer,  and  that, 
when  this  authority  was  conferred 
upon  and  accepted  by  him,  there  was 
a  mutual  abandonment  of  the  con- 
tract, and  he  could  only  recover  upon 
ii  quantum  meruit.  The  court  further 
said  that  the  case  would  have  been  no 
different  had  the  compromise  been  ef- 
fected without  the  aid  or  consent  of 
the  attorney,  and  that  where  the  stipu- 
lation was  for  a  contingent  fee,  no 
matter  whether  the  rendering  of  the 
services  was  prevented  by  the  client, 
or  by  circumstances  over  which  he  had 
no  control,  the  measure  of  recovery  by 
the  attorney  was  the  value  of  the  serv- 
ices actually  rendered,  and  not  the 
amount  of  the  stipulated  fee.  But  see 
Ingersoll  v.  Coram  (1908)  211  U.  S. 
335,  53  L.  ed.-208,  29  Sup.  Ct.  Rep.  92, 
involving  the  same  contract,  in  which 


the  court  held  that  the  contingency 
upon  which  the  fee  was  payable  was 
satisfied  where,  by  the  compromise, 
the  clients  received  a  larger  propor- 
tion of  the  estate  than  if  the  testator 
had  died  intestate  (see  also  Rose's 
Notes  to  this  case). 

Where  a  party  retained  an  attorney 
to  prosecute  the  necessary  proceed- 
ings to  vacate  the  probate  of  a  will 
and  procure  the  probate  of  a  later 
will,  and,  for  his  compensation,  as- 
signed to  him  a  share  of  his  legacy  or 
devise  to  the  extent  of  $10,000,  and 
it  was  apparent  that  the  assignment 
was  dependent  on  the  vacation  of  the 
probate  of  the  earlier  will  and  the  ad- 
mission to  probate  of  the  later  will, 
but,  without  the  consent  of  the  attor- 
ney, a  compromise  was  made,  whereby 
the  estate  was  distributed  independ- 
ent of  the  wills,  it  was  held  that  the 
attorney  was  not  entitled  to  the  agreed 
amount,  whatever  his  right  might  be 
upon  a  quantum  meruit.  Haire  v. 
Hughes  (1908)  127  App.  Div.  530,  111 
N.  Y.  Supp.  892,  affirmed  in  (1909)  197 
N.  Y.  514,  90  N.  E.  1159. 

And  where  an  attorney  was  em- 
ployed to  defend  two  actions  pending 
against  a  client,  and  was  to  be  paid  a 
specified  sum  and  an  additional  sum 
in  case  the  decision  was  in  favor  of 
the  client,  both  parties  contemplating 
that  it  would  be  necessary  to  take  the 
case  to  the  supreme  court,  but,  after 
a  decision  in  one  of  the  cases  in  favor 
of  the  client  by  the  trial  court,  the  par- 
ties compromised,  it  was  held  that  the 
attorney  could  not  recover  the  con- 
tingent fee  specified  in  the  contract, 
but  only  reasonable  compensation  for 
the  services  rendered.  Montinola  v. 
Hofilena  (1909)  13  PhUippine,  339. 
The  court  said  that  the  contract  was 
made  in  contemplation  of  a  state  of 
facts  which  never  arose,  and*  that 
there  was  no  agreement  as  to  the  com- 
pensation in  the  contingency  which  oc- 
curred. 

As  stated  above,  some  of  the  cases 
apparently  take  the  view  that  the 
whole  fee  may  be  recovered.  Hunt  v. 
Test  (1845)  8  Ala.  718,  42  Am.  Dec. 
59;  Hall  v.  Gunter  (1908)  157  Ala. 
375,  47  So.  155;  Baldwin  v.  Bennett 
(1854)  4  Cal.  392;  Whitehead  v.  Duck- 
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er  (1848)  11  Smedes  &  M.  (Miss.)  98; 
McElhinney  v.  Kline  (1878)  6  Mo, 
App.  94 ;  Hill  v.  Cunningham  (1860)  25 
Tex.  25.  And  see  also  Ingersoll  v. 
Coram,  211  U.  S.  335,  53  L.  ed.  208,  29 
Sup.  Ct.  Rep.  92,  cited  supra  (see  also 
Rose's  Notes  to  this  case),  and  Marsh 
V.  Holbrook  (1869)  59  Barb.  (N.  Y.) 
577,  3  Abb.  App.  Dec.  176,  where  two 
of  the  judges  expressed  the  opinion 
that  the  attorney  was  entitled  to  re- 
cover the  whole  contract  price,  though 
this  point  was  not  decided,  as  the  at- 
torney had  not  complained  of  the 
measure  of  damages  adopted  by  the 
trial  court. 

In  Baldwin  v.  Bennett  (1854)  4  CaL 
392,  the  court  apparently  upheld  the 
attorney's  contention  tha^  he  was  en- 
titled to  the  agreed  fee,  notwithstand- 
ing a  compromise.  The  court  said  that 
the  general  measure  of  damages  for 
breach  of  a  contract  was  the  value  of 
the  services  rendered,  that  the  rule 
applied  to  the  damage  sustained  by  the 
refusal  to  allow  performance,  but  that 
where,  from  the  nature  of  the  con- 
tract, no  possible  mode  was  left  of 
ascertaining  the  damage,  the  only 
measure  of  damages  which  could  be 
adopted  was  the  price  agreed  to  be 
paid;  that  otherwise  justice  would  be 
defeated  and  parties  encouraged  to 
violate  their  contracts,  and  that  de- 
fendant not  only  broke  his  contract, 
but  deprived  the  attorney  of  the  op- 
portunity of  showing  the  amount  of 
injury  under  the  general  rule.  A 
judgment  for  the  attorney  was  af- 
firmed, but  it  does  not  clearly  appear 
that  the  amount  of  the  judgment  was 
the  amount  of  the  stipulated  fee. 

In  McElhinney  v.  Kline  (1878)  6 
Mo.  App.  94,  a  person  expecting  to  be 
ousted  from  land  in  a  pending  eject- 
ment action  employed  an  attorney  to 
bring  an  action  for  breach  of  cove- 
nant against  his  grantor.  Aiter  some 
work  had  been  done  by  the  attorney, 
the  client  compromised  the  ejectment 
action  by  purchasing  the  outstanding 
interest  without  consulting  the  attor- 
ney, and  thus  prevented  the  bringing 
of  the  action  for  breach  of  covenant. 
The  court  held  the  attorney  entitled  to 
the  full  sum  of  $200,  which  was  to  be 
paid  for  bringing  the  action  in  case 


of  success,  saying  that  it  was  by  the 
act  of  the  client,  and  not  by  the  non- 
occurrence of  any  contingency  contem- 
plated by  the  contract,  that  the  attor- 
ney was  prevented  from  performing 
the  agreed  services ;  that  it  was  to  be 
assumed  that  the  services  would  have 
been  performed  as  agreed  upon;  that 
the  damages  sustained  by  the  refusal 
were  measured  by  the  price  fixed  by 
the  contract;  that  where  an  attorney 
was  thus  retained  for  a  particular 
case,  and  did  work,  and  was  dis- 
charged without  fault  on  his  part,  it 
would  seem  that  the  only  measure  of 
damages  was  the  price  agreed  to  be 
paid;  and  that  the  nature  of  the  en- 
gagement exempted  the  case  from  the 
rule  by  which  the  contract  price,* in 
ordinary  cases  of  services,  was  merely 
prima  facie  evidence.  l 

In  one  of  the  cases  cited  above  it 
was  proved  or  found  that  the  services 
were  reasonably  worth  the  contract 
price  (Hall  v.  Gunter  (1908)  157  Ala. 
375,  47  So.  155) .  | 

In  Hunt  V.  Test  (1846)  8  Ala.  718, 
42  Am.  Dec.  659,  it  was  held  that,  if 
the  attorney  consented  to  the  com- 
promise, he  was  entitled  only  to  the 
value  of  the  services  actually  ren- 
dered, as  measured  by  the  contract; 
his  consent  amounting  to  a  rescission 
of  the  contract,  which,  however,  must 
be  looked  to  for  some  purposes;  and 
that  the  law  would  not  imply  a  promise 
to  pay  more  for  partial  success  than 
the  attorney  had  considered  adequate 
for  complete  success. 

Where  an  attorney  was  employed  to 
prosecute  a  claim  to  attached  slaves, 
and  the  client  agreed  to  convey  one  of 
such  slaves  to  him  if  he  succeeded, 
but  not  to  warrant  the  title,  and  the  at- 
tachment suit  was  compromised,  it 
was  held  that  the  value  of  the  client's 
interest  in  the  slave,  and  not  the  value 
of  the  slave,  was  the  basis  of  recov- 
ery; and  that  where  the  client  had  no 
title  but  a  mere  naked  legal  title, 
tainted  with  fraud  (the  slaves  having 
been  conveyed  to  her  to  defraud  the 
attachment  creditor),  only  nominal 
damages  could  be  recovered.  White- 
head V.  Ducker  (1848)  11  Smedes  &  M. 
(Miss.)  98. 

Where,  as  the  result  of  a  compro- 
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:mise,  the  client  received  all  that  he 
would  have  received  if  successful  in 
the  litigation,  if  not  more,  the  attor- 
ney was  held  entitled  to  the  stipulated 
fee.  Webster  v.  Rhodes  (1910)  49 
Colo.  203,  112  Pac.  324.  The  court 
also  pointed  out,  however,  that  the  evi- 
dence showed  that  such  fee  was  rea- 
sonable compensation  for  the  services 
rendered,  and  that,  therefore,  it  could 
be  recovered,  though  the  attorney  was 
limited  to  a  recovery  on  a  quantum 
meruit. 

Where  attorneys  were  to  have  $100 
in  any  event  for  their  services  in  con- 
nection with  the  collection  of  insur- 
ance policies,  whether  settled  with  or 
without  suit,  but  any  further  fee  was 
contingent  on  the  recovery  of  more 
than  the  companies  had  offered  to  pay, 
so  as  to  render  the  companies  liable 
for  attorneys'  fees,  and  the  client  set- 
tled for  an  amount  less  than  that  sued 
for  and  less  than  the,  companies  had 
offered  to  pay,  the  attorneys  were  en- 
titled only  to  $100,  and  such  costs  as 
they  had  paid.  The  amount  received 
under  the  settlement  represented  the 
amount  recovered  by  virtue  of  the 
suits,  the  same  as  if  they  had  been 
prosecuted  to  final  judgment.  This  is 
for  the  reason  that  the.  client  may  set- 
tle or  dismiss  without  consulting  the 
attorney,  and  the  contract  between 
attorney  and  client  must  be  considered 
as  though  it  contained  a  provision  to 
that  effect.  Davies  v.  Patterson 
(1918)  —  Arfc  — ,  205  S.  W.  118. 
I  And  where  an  agreement,  under 
which  an  attorney  was  employed  to 
collect  money  by  an  attachment  of 
rents,  provided  that  he  should  be  paid 
$250  in  the  event  that  the  client  should 
realize  upon  the  attachment  not  less 
than  $1,000,  and,  third  persons  having 
claimed  the  rents  attached,  the  client 
made  an  agreement  with  them  under 
which  the  client  received  only  $573, 
the  attorney  was  not  entitled  to  the 
stipulated  compensation,  no  fraud  in 
making  the  compromise  being  shown. 
Though  a  recovery  on  quantum  meruit 
was  not  sought,  the  court  said  that  the 
attorney  was  remediless,  and  evidently 
meant  to  hold  that  the  attorney  could 
not  recover  at  all.     The  court  said 


that  the  word  **realize*'  was  a  very 
broad  term,  and  might  reasonably  be 
said  to  include  a  compromise,  and  that 
it  must  be  presumed  that  it  was  used 
advisedly.  Brittiner  v.  Gromprecht 
(1899)  28  Misc.  218,  29  N.  Y.  Civ. 
Proc.  Rep.  300,  58  N.  Y.  Supp.  1011. 

Where  a  contract  providing  for  a 
contingent  fee  of  $8,000  further  pro- 
vided that,  if  the  client  should  notify 
the  attorney  of  its  intention  not  to 
further  pr6secute  the  suit,  it  would 
pay  him  $50  a  day  for  his  services, 
$3,000  was  the  limit  of  the  client's  lia- 
bility under  the  $50-a-day  clause.  El- 
liott V.  Rubel  (1890)  132  UL  9,  28  N. 
E.  400,  reversing  (1889)  80  111.  App. 
62. 

Where  an  attorney  was  employed  to 
prepare  the  necessary  papers  and  take 
the  necessary  legal  steps  to  have  the 
client  appointed  administrator  of  his 
debtor's  estate,  for  which  he  was  to 
be  paid  $100  out  of  the  estate  if  the 
administration  was  obtained,  other- 
wise  nothing,  and,  after  he  performed 
the  contemplated  services,  the  client 
abandoned  his  purpose  of  obtaining 
administration,  and  adopted  another 
method  of  collecting  his  debt,  it  was 
held  in  Sulzbacher  v.  Wilkinson 
(1881)  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)  555,  that  the  attorney  was  en- 
titled to  recover  the  reasonable  value 
of  his  services. 

In  Riou  V.  Fraser  (1909)  Rap.  Jud. 
Quebec  37  C.  S.  1,  it  was  held  that  an 
agreement  to  pay  an  advocate  bring- 
ing an  action  a  sum  in  addition  to  the 
fee  allowed  by  the  tariff  in  case  of 
success,  and  to  pay  double  that  sum 
if  the  client  should  revoke  the  advo- 
cate's authority  before  termination  of 
the  proceedings,  was  lawful,  and  the 
double  sum  recoverable,  where  the 
client  revoked  the  advocate's  author- 
ity, and  discontinued  the  proceedings 
because  of  the  death  of  the  defendant 
and  family  considerations. 

JV>  Agreement  not  fixing  amount  of  fee. 

An  attorney  and  client  may,  of 
course,  agree  that  the  attorney's  fee 
shall  be  contingent,  or,  in  other  words, 
that  he  shall  have  no  fee  unless  suc- 
cessful, without  making  any  agree- 
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ment  as  to  the  amount  of  such  fee  in 
case  the  attorney  becomes  entitled 
thereto.  There  are  two  cases  within 
the  scope  of  this  note,  which  seem  to 
be  of  this  kind. 

Thus,  in  Wright  v.  Wright  (1876) 
9  Jones  &  S.  (N.  Y.)  482,  affirmed  in 
(1877)  70  N.  Y.  96,  it  was  held  that 
an  agreement  that  an  attorney's  fee 
should  be  contingent  upon  recovery 
did  not,  in  itself,  entitle  the  attorney 
to  more  than  the  value  of  his  services, 
so  as  to  require  the  allowance  of 
something  more  than  taxable  costs  as 


a  condition  of  discontinuance,  upon  a 
compromise  between  the  parties. 

Where  the  client  claimed  that  the 
agreement  was  that  he  would  pay  the 
attorneys  a  liberal  fee  in  case  of  suc- 
cess, and  otherwise  nothing  but  his 
expenses,  an  instruction  that  if  the 
attorneys'  fee  was  contingent  upon 
success,  and  the  client  settled  without 
their  consent,  they  could  recover  what 
their  services  were  reasonably  worth, 
was  approved.  Quint  v.  Opher  Silver 
Min.  Co.  (1868)  4  Nev.  304. 

A.  McT. 


COBA  THAW  et  al. 
v. 

P.  H.  GAFFNEY,  Plff •  in  Err. 

Weai  Virginia  Supreme  Court  of  Appeals -^  December  8,  iM4» 


(76  W.  Va.  229,  83  S.  E.  988.) 

Landlord  aind  tenant  —  p^petuity. 

1.  A  covenant  pennitting  indefinite  perpetuation  of  a  lease  does  not 
violate  the  mle  against  perpetuities. 

ISee  note  <m  this  question  beginning  on  page  498.] 


—  option  for  perpetual  lease. 

2.  A  lease  under  seal,  containing  the 
following  covenant  by  the  lessor: 
*The  said  parties  of  the  second  part 
are  to  have  said  land  for  the  purpose 
of  building  thereon  two  dwelling 
houses,  and  to  have  and  to  hold  said 
land  for  and  during  the  term  of  Ave 
years,  or  as  much  longer  thereafter  as 
the  parties  of  the  second  part  may 
elect  to  pay  the  parties  of  the  first 
part  in  the  sum  of  fifty  dollars  ($50) 
per  annum,  to  be  paid  semiannually 
in  advance" — gives  the  lessee  or  his 
assififnee  the  option  to  perpotuate  the 
lease  indefinitely  by  paying  the  stip- 
ulated annual  rental  in  advance. 

[See  16  R.  C.  L.  887.] 

Headnotes  1  and  2  by  Wn^LiAMS,  J. 


-^  effect  of  obligation. 

3.  A  landlord's  covenant  to  renew 
the  lease  at  the  end  of  the  term,  at 
the  election  of  the  lessee,  is  a  binding 
obligation. 

[See  16  R.  C.  L.  883  et  seq.] 

—  effect  of  seal  -*  consideration. 

4.  A  seal  upon  a  lease  is  sufficient 
to  support  a  provision  giving  the  priv- 
ilege of  extending  the  lease  from  year 
to  year  after  its  termination. 

[See  16  R.  C.  L.  663.] 

—  construction  of  covenant  to  renew. 

5.  Covenants  to  renew  in  a  lease  are 
generally  Ihnited  to  a  single  renewal, 
unless  the  language  is  so  plain  as  to 
admit  of  no  doubt  of  the  purpose  to 
provide  for  perpetual  renewaL 

[See  16  R.  C.  L.  887.] 


Ebbor  to  the  Circuit  Court  for  Tyler  Ck>unty  to  review  a  judgment  in 
plaintiffs^  favor  in  an  action  brou^t  to  recover  possession  of  certain  land. 
Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  McCoy  &  Swiger^  for  plain* 
tiff  in  error: 

Defendant  is  not  a  tenant  from  year 
to  year,  but  a  tenant  with  a  perpetual 
lease,  or  a  lease  for  an  indefinite  pe- 
riod at  his  option. 

Atkinson  v.  Orr,  83  6a.  34,  9  S. 
E.  787;  Penick  v.  Atkinson,  139  Ga. 
649,  46  L.RJ^.(N.S.)  284,  77  S.  E, 
1055,  Ann.  Cas.  1914B,  842;  Myers 
V.  Kingston  Coal  Co.  126  Pa.  582, 
17  Atl.  891;  Lewis  v.  Effinger,  30 
Pa.  281;  Effinger  v.  Lewis,  32  Pa.  367; 
Folts  V.  Huntley,  7  Wend.  210;  Bowyer 
V.  Seymour,  13  W.  Va.  12,  9  Mor.  Min. 
Rep.  67 ;  Cook  v.  Bisbee,  18  Pick.  527 ; 
Taylor,  Land.  &  T.  §  74;  Jones,  Land. 
&  T.  §  111;  Drake  v.  Board  of  Educa- 
tion, 13  Ann.  Cas.  §  1007,  note. 

Mr.  William  Beard  for  defendants 
in  error. 

Williams,  J.,  delivered  the  opinion 
of  the  court: 

Judgment  for  plaintiff  in  an  action 
of  unlawful  detainer,  and  defendant 
brings  error. 

The  action  was  originally  brought 
before  a  justice  of  the  peace,  and 
from  his  judgment,  rendered  in  fa- 
vor of  defendant,  plaintiff  appealed 
to  the  circuit  court.  The  case  was 
there  tried  by  the  court  in  lieu  of  a 
jury  upon  an  agreed  statement  of 
facts,  from  which  it  appears  that  on 
the  14th  of  November,  1892,  Eliza 
Williamson,  owner  of  a  life  estate, 
and  Cora  L.  Dils,  owner  of  the  re- 
mainder in  fee,  of  a  lot  of  ground 
in  Sistersville,  90x115  feet,  by  writ- 
ing under  seal,  leased  it  to  J.  W. 
and  P.  H.  Gaffney  for  a  period  of  five 
years,  and  as  long  thereafter  as  the 
lessees  might  elect  to  pay  a  rental 
of  $50  a  year  semiannually  in  ad- 
vance. The  parts  of  the  lease  that 
are  necessary  to  be  considered  in 
deciding  the  case  are  as  follows: 
'The  said  parties  of  the  second  part 
(lessees)  are  to  have  said  land  for 
the  purpose  of  building  thereon  two 
dwelling  houses  and  to  have  and  to 
hold  said  land  for  and  during  the 
term  of  five  years,  or  as  much  long- 
er thereafter  as  the  parties  of  the 
second  part  may  elect  to  pay  the 
parties  of  the  first  part  the  sum  of 
fifty  dollars  ($50)  per  annum,  to  be 
paid  semiannually  in  advance.  It  is 
further  agreed  that  the  parties  of 


the  second  part  shall  have  the  right 
at  any  time  to  sell  or  remove  build- 
ings placed  on  said  premises.  All 
the  conditions  between  the  parties 
hereto  shall  extend  to  their  heirs, 
executors,  and  assigns." 

The  writing  was  signed  and  sealed 
by  both  lessors  and  lessees.  The 
lessees  entered  and  each  built  a 
dwelling  house  on  the  land,  together 
worth  from  $2,500  to  $4,000.  J.  W. 
Gaffney  sold  and  assigned  his  in- 
terest in  the  lease  to  Mike  Sexton, 
who  occupies  one  of  the  houses.  The 
rent  has  been  paid  semiannually  in 
advance  up  until  the  14th  of  No- 
vember, 1909,  when  a  tender  of  a 
half  year's  rent  was  made  and  re- 
fused. Plaintiffs  then  offered  to 
make  a  new  lease  in  consideration  of 
$100  annual  rental,  which  defendant 
declined,  and  hence  this  action. 
Mrs.  Williamson  died,  and,  later, 
Cora  Dils  also  died,  leaving  as  her 
heirs  at  law  the  plaintiffs,  Cora, 
Theresa,  Ruby,  and  Robert  F.  Thaw. 
On  the  8th  of  April,  1910,  plaintiffs 
gave  defendant  written  notice  to 
quit  the  premises  on  the  14th  of 
November,  1910. 

The  terms  of  the  lease  are  unam- 
biguous and  express  the  agreement 
of  the  parties,  and  according  to  their 
contract  their  rights  must  be  deter- 
mined, unless  it  contravenes  some 
positive  rule  of  law.  The  question 
presented  for  our  decision  is:  Did 
the  lessees  have  the  right  to  extend 
the  lease  for  an  indefinite  period 
after  the  five-year  term  had  ended, 
by  paying  the  stipulated  yearly 
rental  semiannually  in  advance;  or 
was  that  provision  which  expressly 
gave  them  the  right  thus  to  extend 
it  voidable  at  the  election  of  lessors  ? 
It  is  argued  by  counsel  for  defend- 
ants in  error  that  the  right  to  ter- 
minate is  mutual,  and  cannot  exist 
exclusively  in  favor  of  one  party  to 
a  lease.  It  is  claimed  that  the 
lessee's  right  to  terminate  the  lease 
at  the  end  of  any  year,  by  electing 
not*  to  pay  the  rent  for  another  in 
advance,  gives  the  lessor  equal  right 
to  terminate  it.  But  that  principle 
is  applicable  to  estates  at  will,  and 
to  apply  it  here  would  defeat  the 
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contract,  for  the  lessors  expressly 
covenanted  that  the  lessees  might 
have  the  land  as  much  longer  than 
five  years  as  they  should  elect  to  pay 
a  rental  of  $50  yearly  in  advance. 
It  was  clearly  the  purpose  to  make 
the  continuation  of  the  lease,  after 
the  definite  term  had  ended,  option- 
al with  the  lessees.    The  landlord's 

L««dfrda«d  covenant  to  renew 
tenant-effect  the  Icase  at  the  end 
of  obii.«tian.       ^f  ^Yie  term,  at  the 

election  of  the  lessee,  is  a  binding 
obligation.  1  Taylor,  Land.  &  T.  &th 
ed.  §§  334,  335.  The  consideration 
for  the  five-year  lease  is  not  ex- 
pressed in  the  contract,  but  being  • 
under  seal  the  lease  imports  a  valr 
uable  consideration,  which  is  not 
only  sufiScient  to  support  ti^g  lease 
for  the  term  of  years,  but  i^'ilso  a 
consideration  for  the  privilege  of  ex- 
tending the  lease  thereafter  from 

year  to  year.    The 
Z^nmiLtLtu!Sr    lessees  are  express- 
ly given  the  option 
to  perpetuate  the  lease*    Such  cov- 
enants by  the  landlord  are  held  valid 
in  England  under  the  common  law. 
Hare  v.  Burges,  4  Kay  &  J.  45,  70 
Eng.  Reprint,  19,  27  L.  J.  Ch.  N.  S. 
86,  3  Jur.  N.  S.  1294,  6  Week.  Rep. 
144;  Copper  Min.  Co.  v.  Beach,  13 
Beav.  478,  51  Eng.  Reprint,  184,  8 
Mor.  Min.  Rep.  326 ;  London  v.  Mit- 
ford,  14  Ves.  Jr.  41, 33  Eng.  Reprint, 
471,  9  Revised  Rep.  234    Perpetual 
leases  are  also  generally  recognized 
as  valid  by  the  courts  of  this  coun- 
try.    There  is  nothing  in  the  policy 
of  our  law  which  forbids  them.    In 
fact,  our  mineral  leases  are  gener- 
ally of  that  character,  especially  oil 
and  gas  leases.    They  are  usually 
made  for  a  definite  number  of  years, 
and  also  provide  that,  if  oil  or  gas 
is  produced  within  the  term,  they 
are  to  continue  as  long  as  oil  or  gas, 
or  either  of  them,  is  produced.   Har- 
ness y.  Eastern  Oil  Co.  49  W.  Va. 
232,  38  S.  E.  662;  Lovrther  Oil  Co. 
V.  Guff ey ,  52  W.  Va.  88,  43  S.  E. 
101,  22   Mor.  Min.  Rep.   545;  and 
numerous  other  cases  which  it  is 
unnecessary  to  cite.    If  an  oil  and 
gas  lease  may  be  perpetuated,  why 
may  not  a  lease  for  the  surface  like- 
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wise  be  perpetuated  7  The  fact  that 
the  occupation  and  use  of  the  ground 
are  confined  to  the  surface  in  one 
instance,  and  not  wholly  so  limited 
in  the  other,  is  not  sufficient  reason 
for  holding  that  one  is  perpetual  and 
the  other  is  not.  The  leading  case 
in  this  country  on  the  subject  of  per- 
petual leases  is  Folts  v.  Huntley,  7 
Wend.  210,  and  the  decision  of  that 
case  has  been  followed  in  a  number 
of  the  states.  Warner  v.  Tanner,  38 
.Ohio  St.  118 ;  School  Dist.  v.  Everett, 
52  Mich.  314,  17  N.  W.  926 ;  Atkin- 
son  V.  Orr,  83  Ga.  34,  9  g,  E.  787: 
Lewis  V.  Effiiiger,  80  Pa..  281,  and 
the  same  case  again  hi  82  Pi^.  367. 
The  following  cases  also  assert  the 
same  doctrine :  Blackmore  v.  Board- 
man,  28  Mo.  420 ;  Drake  v.  Board  of 
Education,  208  Mo.  540,  14  L.R.A. 
(N.S.)  829,  123  Am.  St.  Rep.  448, 
106  S.  W.  650,  13  Ann.  Cas.  1002; 
Boyle  V.  Peabody  Heights  Co.  46 
Md.  625. 
Courts   do   not   favor   perpetual 

leases,    and    there-  ^on^tr^ciion 
fore    covenants    to  o#  eov^nant 
renew  are  generally  **  '""""^• 
limited  to  a  single  renewal,  unless 
the  language  is  so  plain  as  to  admit 
of  no  doubt  of  the  purpose  to  provide 
for  perpetual   renewal,   and   when 
thus  clear  the  cov-  _^«*,^«  -«. 

.,_,-.  —option  for 

enant  is  bmdmg.  4  perpet«ai 
Kent.  Com.  *109;  **"*'• 
1  Taylor,  Land.  &  T.  9th  ed.  §  334 ; 
Washb.  Real  Prop.  6th  ed.  §  674. 
"A  definite  covenant  for  the  perpet* 
ual  yearly  renewal  of  a  lease  is  not 
void."  Hoff  V.  Royal  Metal  Fur- 
niture Co.  117  App.  Div.  884,  103  N. 
Y.  Supp.  371,  affirmed  in  189  N.  Y. 
555,  82  N.  E.  1128.  Although  the 
point  has  not  been  directly  passed 
upon  by  this  court,  the  doctrine  of 
perpetual  leaseholds  has  been  recog- 
nized in  the  opinions  in  Bowyer  v. 
Seymour,  13  W.  Va.  at  page  23,  9 
Mor.  Min.  Rep.  67,  and  in  Starcher 
Bros.  V.  Duty,  61  W.  Va.  at  page 
378,  9  L.R.A.(N.S.) 
913,  123  Am.  St. 
Rep.  990,  56  S.  E.  524.  A  covenant 
to  renew  perpetually  does  not  violate 
the  rule  against  perpetuities.    The 


—perpetuity. 


4»S 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


landlord  majr  convey  his  land  not- 
withstanding his  covenant,  but  the 
covenant  passes  with  the  land,  and 
is  binding  on  his  assignee.  1  Taylor, 
Land.  &  T.  §  262. 

This  case  differs  materially  from 
Hinton  Foundry  Mach.  &  Plumbing 
Co.  V.  Lilly  Lumber  Co.  73  W.  Va. 
477,  80  S.  E.  773.  That  was  a  ten- 
ancy at  will,  there  was  no  term  des- 
ignated in  the  lease;  while  in  this 


case  there  is  a  definite  term  for 
years,  with  a  covenant  by  the  lessor 
to  renew  from  year  to  year,  at  a 
stipulated  yearly  rental,  so  long  as 
the  lessee  may  elect  to  pay  the  rent- 
al in  advance. 

The  judgment  will  be  reversed, 
and  judgment  entered  here  for  the 
defendant. 

Petition  for  rehearing  denied, 
January  12,  1915. 


ANNOTATION. 

Perpetual  lease  or  covenant  to  renew  lease  perpetuaUy  at  violation  of  mk 
against  perpetuitiet  or  the  suspension  of  die  power  of  alienation- 


The  effect  of  express  statutes 
against  long-time  leases  is,  of  course, 
not  within  the  scope  of  the  present 
note,  nor  is  it  concerned  with  the 
question  of  construction  whether  a 
covenant  to  renew  is  to  be  deemed  a 
covenant  to  renew  perpetually. 

It  is  not  intended  to  include  in  this 
note  cases  involving  oil,  gas,  or  min- 
eral leases  which  do  not  specifically 
consider  the  validity  of  a  lease  as« 
sailed  on  the  ground  that  it  creates  a 
perpetuity.  It  is  however  a  matter  of 
common  observation  that  the  ordinary 
lease  of  this  character  is  in  effect  per- 
petual, since  it  continues  so  long  as 
the  lessee  continues  to  operate  there-* 
under  and  pay  the  royalty  provided 
for.  A  case  upon  this  point  is  John- 
son V.  Armstrong  (1917)  81  W.Va. 
399,  94  S.  E.  753,  holding  not  to  be 
invalid  on  the  ground  that  it  created 
a  perpetuity,  an  oil  and  gas  lease 
conveying  the  right  to  produce  and 
market  oil  and  gas  from  designated 
premises  upon  the  payment  of  certain 
rentals  and  royalties,  although  no 
definite  or  specified  limitation  or  re- 
straint was  prescribed  as  to  the  time 
when  the  right  to  explore  would  end 
and  the  license  or  privilege  cease. 
The  reported  case  (Thaw  v.  Gafpney, 
ante,  495)  is  cited  by  the  court  with 
approval,  and  as  authority  for  sus- 
taining the  validity  of  the  lease. 

Save  in  a  single  instance  (Morrison 
V.  Rossignol  (Cal.)  infra),  it  has  been 
generally  held  that  perpetual  leases 
and  leases  containing  a  covenant  for 
perpetual  renewal  are  not  violative, 


either  of  the  rule  against  perpetuities 
or  of  statutes  limiting  the  period  dur- 
ing w|)Mi  the  absolute  power  of  alien- 
ation may  be  suspended. 

Georgia. — Atkinson  v.  Orr  (1889) 
83  Ga.  34,  9  S.  E.  787  (lease  for  in- 
definite period  conditioned  upon  year- 
ly pa3anents  of  rental  by  lessee). 

Illinois. — Henderson  v.  Virden  Coal 
Co.  78  III.  App.  437  (lease  for  999 
years). 

Indiana. — ^Richmond  v.  Davis  (1881) 
103  Ind.  449,  3  N.  E.  130  (sustaining 
validity  of  lease  by  trustee  to  mu- 
nicipal corporation,  although  in  its 
terms  perpetual) . 

Iowa.— Re  Hubbell  (1907)  185  Iowa, 
637,  IS  L.R.A.(N.S.)  496,  113  N.  W. 
512,  14  Ann.  Cas.  640  (lease  for  99 
years) ;  Todhunter  v.  Des  Moines,  I. 
&  M.  R.  Co.  (1882)  58  Iowa,  205,  12 
N.  W.  267  (lease  for  999  years). 

Maryland. — Hollander  v.  Central 
Metal  &  Supply  Co.  (1908)  109  Md. 
131,  23  L.R.A.  (N.S.)  1135,  71  Atl.  442 
(stating  the  rule) ;  Boyle  v.  Peabody 
Heights  Co.  (1877)  46  Md.  625  (sus- 
taining the  validity  of  covenants  for 
perpetual  lease) ;  Banks  v.  Haskie 
(1876)  45  Md.  207  (lease  for  ninety- 
nine  years  renewable  forever). 

Michigan.  —  Toms  v.  Williams 
(1879)  41  Mich.  553,  2  N.  W.  814 
(lease  for  forty  years  with  provisions 
for  renewal  for  another  forty  years) ; 
School  Dist.  V.  Everett  (1888)  82 
Mich.  314,  17  N.  W.  926  (lease  of  land 
to  school  district  so  long  as  it  was 
used  for  school  purposes). 

Missouri. — Drake  v.  Board  of  Edu- 
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cation  (1907)  208  Mo.  540,  14  L.R.A. 
(N.S.)  829,  123  Am.  St.  Rep.  448,  106 
S.  W.  650,  13  Ann.  Cas.  1002  (recog- 
nition of  validity  of  covenant  for  lease 
for  all  time) ;  Diffenderfer  v.  St.  Louis 
Pub.  Schools  (1894)  120  Mo.  447,  25 
S.  W.  542  (stating  rule) ;  Blackmore 
V.  Boardznan  (1859)  28  Mo.  420  (pro- 
vision for  continuous  renewal). 

New  York. — ^Burns  v.  New  York 
(1916)  213  N.  Y.  516,  108  N.  E.  77, 
Ann.  Cas.  1916C,  1093,  reversing  158 
App.  Div.  729,  143  N.  Y.  Supp.  962 
(stating  rule) ;  Hoff  v.  Royal  Metal 
Furniture  Co.  (1907)  117  App.  Div. 
884, 108  N.  Y.  Supp.  371,  affirmed  with- 
out opinion  in  (1907)  189  N.  Y.  556, 
82  N.  E.  1128  (provision  for  continu- 
ous renewals) ;  Folts  v.  Huntley 
(1831)  7  Wend.  210  (assuming  valid- 
ity of  lease  containing  provisions  for 
continuous  renewals). 

Ohio.— Warner  v.  Tanner  (1882)  88 
Ohio  St.  118  (stating  rule). 

Pennsylvania. — Myers  v.  Kingston 
Coal  Co.  (1889)  126  Pa.  582,  17  Atl. 
891  (stating  rule). 

West  Virginia.— Thaw  v.  Gafpney 
(reported  herewith)  ante,  495  (pro- 
vision for  continuous  renewals). 

Ens^and.— Sadlier  v.  Biggs   (1853) 
4  H.  L.  Cas.  435,  10  Eng.  Reprint,  531 
(enforcing  lease  containing  covenant 
for    continuous   renewals) ;    Hare   v. 
Burges  (1857)  4  Kay  &  J.  45,  70  Eng. 
Reprint,  19,  27  L.  J.  Ch.  N.  S.  86,  3 
Jur.  N.  S.  1294,  6  Week.  Rep.  144  (en- 
forcing   covenant    for   perpetual    re- 
newal) ;  Nicholson  v.  Smith  (1882)  L. 
R.  22  Ch.  Div.  640,  52  L.  J.  Ch.  N.  S. 
191,  47  L.  T.  N.  S.  650,  31  Week.  Rep. 
471  (enforcing  provision  for  continu- 
ous renewals) ;  Wynn  v:  Conway  Corp. 
[1914]  2  Ch.  705,  W.  N.  332,  78  J.  P. 
380,  30  Times  L.  R.  666,  59  Sol.  J.  43 
(provision  for  continuous  renewal) ; 
Copper  Min.  Co.  v.  Beach   (1823)   13 
Beav.  478,  51  Eng.  Reprint,  184,  8  Mor. 
Min.   Rep.   326    (enforcing  covenants 
for  continuous  renewals) ;  Fumival  v. 
Crew   (1744)  3  Atk.  83,  26  Eng.  Re- 
print, 861   (covenant  for  perpetual  re- 
newal) ;  Bridges  v.  Hitchcock  (1715) 
5  Bro.  P.   C.  6,  2  Eng.  Reprint,  498 
(covenant  for  continuous  renewals) ; 
Brown  v.  Tighe  (1834)  2  Clark  &  P. 
896,  6  Enar.  Reprint,  1203,  2  Bligh,  N. 


P.  272,  5  Eng.  Reprint,  944  (lease  for 
perpetuity) . 

Canada.  —  Alexander  v.  Herman 
(1912)  2  D.  L.  R.  239,  3  Ont.  Week. 
N.  755,  21  Ont.  Week.  Rep.  461  (stat- 
ing rule). 

But  see  Morrison  v.  Rossignol 
(1855)  5  Cal.  64,  holding  that  a  cove- 
nant for  a  lease  to  be  renewed  indefi- 
nitely at  the  option  of  the  lessee  in 
fact  creates  a  perpetuity,  since  it  puts 
it  in  the  power  of  one  party  to  renew 
forever,  and  is  therefore  against  the 
policy  of  the  law. 

The  reason  why  a  lease  containing 
a  covenant  for  perpetual  renewal  does 
not  contravene  the  rule  against  per- 
petuities is  that  the  covenant  to  re- 
new may  be  taken  as  part  of  the  les- 
see's present  interest.  "The  rule 
against  perpetuities,''  says  Professor 
Gray  (Perpetuities,  §  230),  ''although 
a  strict  rule,  is  yet  a  practical  rule. 
An  estate  for  years  with  a  perpetual 
covenant  for  renewal  is,  so  far  as 
questions  of  remoteness  are  con- 
cerned, substantially  a  fee,  and  as 
such  it  is  regarded." 

And  it  is  obvious  that  a  perpetual 
lease,  or  a  lease  containing  a  cove- 
nant for  perpetual  -renewal,  is  not  a 
restraiift  or  limitation  upon  the  power 
of  alienation  of  the  fee,  for  there  are 
at  all  times  persons  in  being  who  by 
joining  can  convey  the  fee. 

It  has  been  held  that  a  provision  for 
the  renewal  of  a  lease  for  all  time  to 
come  creates  a  perpetuity  which  is 
against  the  policy  of  the  law,  and 
which  it  does  not  favor;  hence,  unless 
it  appears  from  the  covenants  in  the 
lease,  by  express  terms  or  by  clear  im- 
plication, that  the  lessee  is  entitled  to 
have  the  lease  renewed  for  all  time  to 
come,  a  court  of  equity  will  not  decree 
specif  performance  of  the  covenant 
for  that  purpose.  Drake  v.  Board  of 
Education  (19OT)  208  Mtr.  540,  14 
L.R.A.(N.S.)  829,  123  Am.  St.  Rep. 
448,  106  S.  W.  650^  13  Ann.  Cas.  1002. 

In  Re  Hnbbell  (1907)  135  lewa,  637, 

13  L.R.A(N.S.)   496,  113  N.  W^  512, 

14  Ann.  Cas.  640,  supra,  the  court 
said:  "A  lease  for  any  number  of 
years,  whether  for  99  or  999,  is 
not  in  violation  of  the  Statute  of. 
Perpetuities,  for  in  neither  is  the  les-' 
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sor  precluded  thereby  from  disposing 
of  it  at  will  nor  the  lessee  hindered 
in  selling  or  assigning  the  lease;  and 
by  uniting  in  a  conveyance  the  les- 
sor and  lessee  may  freely  and  without 
restraint  convey  both  the  fee  and  the 
leasehold  interest." 

In  Sioux  City  Terminal  R.  &  Ware- 
house Co.  V.  Trust  Co.  of  N.  A.  (1897) 
27  C.  C.  A.  73,  49  U.  S.  App.  523,  82 
Fed.  124,  the  question  presented  to  the 
court  was  as  to  the  validity  of  a  mort* 
gage  covering  a  leasehold  interest  of 
the  lessee  under  a  lease  for  100  years. 
On  the  theory  that  the  lease  created 
a  vested  interest,  the  court  said  that 
"a  vested  interest  is  not  subject  to  the 
rule  against  perpetuities,  because  it 
is  vested  and  by  its  very  nature  can- 
not be  subject  to  a  condition  prece- 
dent. Fpr  this  reason,  reversions  and 
vested'  remainders  are  exceptions  to 
the  rule;  and  leases  for  terms  far 
longer  than  lives  in  being  and  twenty- 
one  years  are  valid,  both  at  common 
law  and  under  the  statute  of  Iowa,  not- 
withstanding the  suspension  of  power 
of  the  lessors  to  take  actual  posses- 
sion, and  to  convey  the  property  free 
from  the  lease." 

The  distinction,  between  the  valid- 
ity of  a  lease  either  for  a  long  period 
of  years  or  for  all  time,  and  a  lease 
violative  of  the  statutes  against  per- 
petuities, is  made  in  Hope  v.  Glouces- 
ter (1855)  7  De  G.  M.  &  G.  647,  44 
Eng.  Reprint,  252,  25  L.  J.  Ch.  N.  S* 


145,  2  Jur.  N.  S.  27,  4  Week.  Rep.  138, 
which  holds  that  a  provision  in  a  deed 
to  a  municipality  is  void  as  violative 
of  the  laws  against  perpetuities, 
where  it  provides  in  effect  that  the  di- 
rect heirs  of  the  grantor  shall  be  en- 
titled, upon  the  payment  of  a  stated 
sum,  to  a  lease  of  the  premises  con- 
veyed for  their  lives,  and  tfiat  such 
provision  shall  extend  to  the  nearest 
heirs  of  the  grantor  during  all  time. 

It  has  been  held  that  a  life  lease  to 
the  husband  and  wife  does  not  create 
two  life  estates, — an  estate  for  two 
lives  in  being, — ^and  hence  the  crea- 
tion of  a  succeeding  life  estate  does 
not  offend  the  statute  against  per- 
petuities, which  prohibits  the  creation 
of  an  estate  for  more  than  two  lives  in 
being.  Truitt  v.  Battle  Creek  (1919) 
205  Mich.  180,  171  N.  W.  338. 

Where  a  special  statute  against  per- 
petuities provide^i  in  effect  that  any 
disposition  of  real  estate  is  void  where 
the  right  of  alienation  is  restrained 
beyond  the  period  of  the  life  of  the 
owner  and  twenty-one  years  and  f  rac^ 
tions  thereof,  a  lease  is  void  which 
provides  that  the  lessee  has  the  op- 
tion to  extend  it  from  year  to  year, 
and  that  this  provision  shall  extend 
and  apply  to  the  heirs,  assigns,  execu- 
tors, and  administrators  of  both  par- 
ties. Starcher  Bros.  v.  Duty  (1907) 
61  W.  Va.  378,  9  L.R.A.(N-S.)  913,  123 
Anu  St.  Rep.  990,  66  S.  E.  524. 

A.  G.  S. 


E.  J.  NUNN,  Appt., 

V. 

ALICE  NUNN,  Respt. 

*  Oregon  Supreme  Court  (JDept,  No.  2) '^  March  11,  1910. 

(_  Or.  — ,  178  Pac.  986.) 

Divorce  -—  duty  to  use  force  to  prevent  separation. 

1.  A  man  is  not  compelled  to  use  physical  force  to  prevent  his  wife 
leaving  him  to  prevent  the  separation  from  being  deemed  coUusive  so  aa 
to  bar  his  right  to  a  divorce. 

[See  note  on  this  qvsstion  beginrdng  on  page  608.] 

—  permitting  wife  to  leave.  sonable  remonstrance  and  attempt  to 

2.  The  mere  fact  that  a  man  whose  persuade  her  not  to  go  does  not  show 
wife  was  dissatisfied  and  self-willed  that  the  separation  was  mutual  so  as 
succumbed  to  the  inevitable  and  per*  to  bar  his  right  to  a  divorce, 
mitted  her  to  leave  his  home  after  rea-^         [See  9'  R.  C.  L.  354  et  seq.] 


•*-  assisting  wife  to  leave. 

3.  That  a  man  assisted  his  wife 
with  her  trunks  to  the  station  upon  her 
reaching  a  determination  to  leave  him 
does  not  show  that  he  acquiesced  in 
the  desertion  so  as  to  bar  his  securing 
a  divorce. 

[See  9  R.  C.  L.  869.] 
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—  desertion  — ^  what  is. 

4.  A  man  is  entitled  to  a  divorce  on 
the  ground  of  desertion  where  his  wife 
left  him  without  any  intention  of  re- 
turning after  she  was  honestly  asked 
to  remain,  and  it  is  evident  that  she 
will  not  return. 

[See  9  R.  G.  L.  364  et  seq.] 


Apfbal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Marion 
County  dismissing  his  suit  for  a  divorce.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  W.  C  Winfllow,  for  appellant: 

Desertion  or  abandonment  consists 
in  voluntary  separation  of  one  spouse 
from  the  other  for  the  prescribed  time, 
without  the  latter's  consent,  without 
justification,  and  with  the  intention  of 
not  returning. 

14  Cyc.  611. 

Desertion  is  wilful  when  it  is  inten- 
tional, and  the  term  does  not  imply 
malice  or  the  purpose  of  doing  injury. 

Ogilvie  V.  Ogilvie,  37  Or.  171,  61 
Pac.  627. 

Mr.  Max  Gehlhar,  for  respondent: 

If,  either  expressly  or  by  implica* 
tion  from  the  circumstances,  com- 
plainant consents  to  the  original  sep- 
aration or  to  its  continuance  and  that 
consent  is  not  revoked,  there  is  no 
such  desertion  as  warrants  a  divorce. 

Luper  V.  Luper,  61  Or.  424,  96  Pac. 
1099;  14  Cyc.  616. 

Findings  of  fact  of  the  trial  judge 
who  heard  the  witnesses  testify  should 
be  given  great  weight  on  a  controvert- 
ed question  of  fact. 

Hurlburt  v.  Morris,  68  Or.  259,  135 
Pac.  531. 

The  appellate  court  cannot  deter- 
mine the  preponderance  of  evidence 
with  the  certainty  of  a  court  or  referee 
who  heard  the  witnesses  testify  and 
noted  their  manner  and  appearance  on 
the  stand,  and  findings  made  under 
such  circumstances  will  rarely  be  dis- 
turbed where  corroborated  or  support* 
ed  by  other  facts  and  circumstances. 

Bruce  v.  Phoenix  Ins.  Co.  24  Or.  486, 
34  Pac.  16. 

McBride^  Ch.  J.,  delivered  the 
opinion  of  the  court : 

This  is  an  Appeal  from  a  decree 
of  the  circuit  court  denying  plaintifif 
a  divorce.  The  suit  was  predicated 
upon  a  charge  of  wilful  desertion, 
and  relief  was  denied  by  the  circuit 
court  upon  the  theory  that  the  sep- 
aration of  plaintiff  from  defendant 


was  by  mutual  consent.  The  de- 
fendant defaulted  and  the  state  filed 
no  answer  to  the  complaint.  The 
plaintifif's  testimony  is  undisputed, 
and  the  fact  that  defendant  left 
plaintiff's  home  and  remained  away 
for  more  than  one  year,  and  that  she 
left  with  the  avowed  intention  of 
deserting  the  plaintiflf  and  never  re- 
suming maritisil  relations,  is  fully 
established.  It  appears  from  the 
testimony  that  the  defendant,  a 
school-teacher  by  occupation,  and  a 
maiden  about  forty  years  of  age, 
was  married  to  plaintiff  in  Australia 
in  1913  and  came  immediately  with 
him  to  this  country.  From  the  char- 
acter of  his  testimony  we  infer  that 
he  was  an  ignorant,  uncultured  man, 
who  earned  his  living  as  a  laborer 
and  a  rancher,  and  was  probably  far 
beneath  his  wife  in  educational  ac- 
quirements. They  came  to  Marion 
county  about  1914,  and  finally  set- 
tled on  a  ranch,  where  plaintiff  pur- 
sued the  vocation  of  farming.  How 
he  succeeded  does  not  appear,  but 
his  neighbors  testify  that  things 
were  apparently  fairly  comfortable, 
but  evidently  not  to  the  satisfaction 
of  the  lady,  who,  in  March,  1916, 
left  plaintiff  and  went  to  Canada  to 
teach  school,  with  the  avowed  inten- 
tion of  not  returning.  According  to 
plaintiff's  testimony,  her  reason  for 
not  wishing  to  live  with  him  was 
that  she  did  not  like  country  life, 
bat  wanted  to  live  in  the  city  and 
insisted  on  leaving  home  to  teach 
school.  He  testified  that  about  a 
year  before  she  actually  left  she 
proposed  to  him  to  get  a  divorce,  to 
which  he  gave  her  no  definite  an- 
swer J  but  finally  she  secured  a  posi- 
tfon  and  announced  her  intention  to 
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leave  plaintiff.  The  circumstances 
occurring  immediately  preceding  her 
final  departure  are  detailed  by  plain- 
tiff, as  follows : 

Q.  What  did  she  say  to  yt)u  about 
ccmiing  back? 

A.  She  said  she  didn't  care  how 
things  were  going ;  she  didn't  intend 
to  come  back. 

Q.  What  was  your  attitude  in  ref- 
erence to  her  going  away? 

A.  Well,  I  had  talked  to  her  and 
told  her  that  I  didn't  want  her  to  go, 
but  that  I  was  doing  the  best  I  could 
for  her,  and  if  it  didn't  suit  her  I 
couldn't  help  it.  I  tried  to  satisfy 
her,  but  couldn't  do  it.  She  insisted 
upon  going  back  to  her  profession. 
I  told  her  that  the  money  was  going 
out  and  nothing  coming  in,  and 
would  have  to  wait  for  something 
to  come  in. 

Q.  What  did  she  say  about  this? 

A.  Well,  she  was  a  woman  that 
had  her  own  way  about  everything. 
You  couldn't  do  anything.  She  was 
headstrong,  indignant. 

Q.  Did  you  use  every  effort  you 
knew  how  to  use  to  keep  her  from 
going? 

A.  Yes. 

Plaintiff  testified  that  he  had  no 
arrangement  with  defendant  about  a 
divorce,  aiid  that  when  she  asked 
him  in  reference  to  it  he  told  her 
she  could  suit  herself,  that  when  she 
left  he  supposed  she  would  try  to  get 
a  divorce ;  that  he  never  told  her  he 
would  get  a  divorce ;  and  that  there 
was  no  arrangement  between  them 
on  that  subject. 

He  was  asked  this  question  by  the 
district  attorney : 

Q.  You  didn't  object  to  her  going 
if  she  wanted  to  ? 

A.  No,  I  don't  want  to  put  any- 
thing in  anybody's  way  if  they  can 
do  better. 

Plaintiff  also  helped  defendant 
take  her  baggage  to  the  station 
when  she  went  away.  We  do  not 
think  the  answers  made  by  plaintiff 
upon  cross-examination  show  that 


the  separati(Hi  wafi  mutuaL    It  is 
evident  that  plain-  divorce- 
tiff  is  an  ignorant  permium* 
man,  who  is  unable  ^'*  '*  *••^•• 
to  express  himself  clearly;  but  the 
testimony  indicates  that  he  had  on 
his  hands  a  dissatisfied,  self-willed 
wife,   who  was  determined   to  go 
away  and  never  return,  and  that 
after     using     reasonable     remon- 
strance, and  endeavoring,  without 
avaU,  to  persuade  her  not  to  go,  he 
succumbed  to  the  inevitable  and  al- 
lowed her  to  go  without  creating  a 
useless  scene. 

So  far  as  persuasion  went,  plain- 
tiff did  his  part,  and  it  was  but  good 
manners  to  help  her 
with  her  trunks  to  ;;ife*to  Tfav*. 
the  station  when  he 
found  she  was  determined  to  go,  and 
this  act  should  not  be  construed  to 
imply  a  consent  to  the  separation. 
The  law  does  not  require  that  a  man 
shall  use  physical  force  to  detain 
his  wife,  or  to  protest  to  the  iron 
heavens  against  her  going,  in  order 
that  the  separation  shall  not  be 
deemed  collusive.  It  seems  reason- 
ably certain  that  no  persuasion  or 
objection  on  plaintiff's  part  would 
have  prevented  her  __j,„^^  ^^  „.^ 
going,  and  that  ne  force  to  prcTcitt 
never  consented  to  ■•»•'•**•*• 
it,  but,  on  the  contrary,  remonstrat- 
ed against  it.  We  think  defendant's 
conduct  falls  fairly  within  the  defini- 
tion of  desertion  given  by  Mr.  Com* 
missioner  Slater  in  Luper  v.  Luper, 
61  Or.  418,  96  Pac.  1099:  "Deser- 
tion or  abandonment  consists  in  the 
voluntary  separation  of  one  spouse 
from  the  other  for  the  prescribed 
time,  without  the  tatter's  consent, 
without  justification,  and  with  the 
intention  of  not  returning.^' 

The  defendant  went  after  she  was 
honestly  asked  to  remain ;  she  went 
without  the  intention  of  returning, 
and  it  is  evident  she  will  not  return. 
Under    these    cir- 
cumstances,   plain-  ^j^St^fii.**""" 
tiff  ought'  not  to  be 
hampered  in  the  transaction  of  his 
business  or  the  transfer  of  his  real 
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property  for  thie  balance  of  his  life,     will  be  entered  here  in  aceordance 
simply  because  he  submitted  to  the     with  the  prayer  of  the  complaint. 

inevitable  like  a  gentleman.  Burnett,  Benson,  and  Harris,  JJ., 

The  decree  is  reversed,  and  one     concur. 


ANNOTATION. 
Deiertion  at  affected  by  element  of  remonstrance  or  retbtance. 


The  general  rule  is  well  established 
that  the  consent  by  one  spouse  to  the 
departure  of  the  other  will  prevent 
the  obtaining  of  a  divorce  for  deser- 
tion. This  note  deals  with  the  neces* 
sity  and  extent  of  the  remonstance  or 
resistance  which  will  negative  the 
consent  to  the  separation.  The  ques- 
tion obviously  depends  upon  the  par* 
ticular  facts  and  circumstances  of 
each  case. 

It  will  be  observed  that  in  the  re- 
ported case  (NUNN  v.  NuNN,  ante, 
500}  there  was  held  to  be  a  desertion 
by  the  wife,  which  was  not  consented 
to  by  the  husband,  where  it  appeared 
that  she  became  dissatisfied  living  on 
a  farm  and  determined  to  go  away 
and  never  return;  that  her  husband 
told  her  he  did  not  want  her  to  go 
and  attempted  to  persuade  her  to  stay, 
but  when  he  found  she  was  determined 
to  go  he  helped  her  to  the  station  with 
her  trunks. 

As  intimated  by  the  court  in  this 
case,  the  spouse  is  not  required  to  re- 
sort to  physical  force  to  prevent  the 
other  spouse's  departure. 

In  a  somewhat  similar  case,  North- 
way  V.  Northway  (1898)  116  Mich.  19, 
74  N.  W.  211,  the  evidence  was  held 
to  justify  a  finding  that  the  wife's 
separation  was  against  her  husband's 
will,  where  he  testified  that  he  never 
consented  to  her  moving,  and  that  she 
took  her  things  away  against  his  will, 
although  on  cross-examination  he  tes- 
tified that  he  did  not  object  to  her 
taking  her  things  and  going,  and  did 
not  forbid  the  man  who  moved  her 
furniture  doing  so,  but  added  in  ex- 
planation that  he  knew  that  it  would 
do  no  good  for  him  to  object. 

And  in  Hope  v.  Hope  (1916)  — 
Tex.  Civ.  App.  — ,  178  S.  W.  82,  the 
evidence  was  held  to  show  a  volun^ 
tary   abandonment   by  the  wife   not 


agreed  to  by  the  husband,  but  merely 
acquiesced  in  by  him,  where  he  testi- 
fied that  his  wife  asked  him  to  take 
her  to  her  father^s  for  a  visit,  and  on 
the  way  over  told  him  that  she  was 
not  going  to  live  with  him  any  more, 
that  he  asked  her  to  continue  to  live 
with  him,  and  left  her  with  the  under- 
standing that  she  would  write  him  to 
come  for  her  at  a  certain  time  if  she 
decided  to  return  and  live  with  him; 
but  that  she  never  wrote. 

And  the  testimony  in  Craig  v.  Craig 
(1909)  90  Aric  40,  117  S.  W.  765,  was 
held  to  show  that  the  wife  left  against 
her  husband's  will,  and  that  her  deser- 
tion was  intentional  and  wilful,  where 
there  was  testimony  that  the  parties 
quarreled  and  that  she  left  and  re- 
turned to  her  father^s  where  she  re- 
mained, and  refused  to  return  to  her 
husband,  and  that  at  the  time  she  was 
preparing  to  leave  her  husband  told 
his  son  to  go  in  and  try  to  persuade 
her  to  stay,  and  that  he  did  so,  but 
that  she  refused. 

And  in  Raster  v.  Raster  (1890)  48 
Mo.  App.  115,  the  evidence  was  held 
to  show  a  desertion  by  the  wife  with- 
out the  husband's  consent  where  there 
was  testimony  that  she  took  all  of  her 
household  effects,  left  her  husband's 
home,  and  went  to  keep  house  for  her 
children  by  another  marriage;  that 
the  husband  objected  to  her  departure, 
and  told  her  he  would  consider  her 
separation  as  a  ground  for  divorce. 

And  in  Stoffer  v.  Stoffer  (1888)  50 
Mich.  491,  15  N.  W.  564,  there  was 
held  to  be  a  desertion  by  the  wife, 
where  it  appeared  that  she  avowed  her 
purpose  to  separate  from  her  husband 
and  not  live  with  him  again;  that  he 
was  opposed  to  the  separation  and  en* 
deavored  through  a  friend  to  prevent 
it,  but  witiiout  success,  and  that  on 
her  demand  he  gave  her  h  sum  of 
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money  when  she  left,  in  return  for 
which  she  released  her  claims  on  his 
property. 

And  there  was  held  to  have  been  a 
desertion  by  the  wife  in  Ashburn  v. 
Ashburn  (1903)  101  Mo.  App.  365,  74 
S.  W.  394,  where  the  husband  warned 
her  that  if  she  accepted  emplo3nnent 
away  from  home  in  defiance  of  his 
wishes,  as  she  proposed,  she  could  not 
return,  and  she  subsequently  left  and 
continued  away  for  the  statutory 
period  authorizing  a  divorce. 

And  there  was  held  to  be  an  obsti- 
nate desertion  against  the  husband's 
consent  in  Bridge  v.  Bridge  (1915)  — 
N..  J.  Eq.  — ,  93  Atl.  690,  where,  al- 
though he  had  several  times  told  his 
wife  to  go,  when  she  got  ready  to  go 
he  asked  her  not  to  go,  and  begged 
her  to  stay,  and  made  efforts  subse- 
quently to  see  her,  but  she  refused  to 
see  him  and  ignored  his  letters. 

And  in  Schanck  v.  Schanck  (1881) 
33  N.  J.  Eq.  363,  there  was  held  to  be 
a  desertion  by  the  husband  where,  al- 
though the  wife  told  him  that  he  could 
go  his  way  and  she  would  go  hers,  she 
immediately  repented  and  asked  him 
to  come  back,  but  he  refused  and  went 
and  never  afterwards  communicated 
with  her. 

And  in  Fisher  v.  Fisher  (1907)  81 
W.  Va.  105,  93  S.  E,  1041,  the  wife  was 
held  entitled  to  a  divorce  for  the  de- 
sertion of  her  husband  where  the  evi- 
dence showed  that  against  her  con- 
tinued protest  he  left  her  home  where 
he  had  by  an  antenuptial  agreement 
agreed  to  live,  and,  without  a  request 
that  his  wife  reside  with  him,  returned 
to  his  home  and  lived  with  his  chil- 
dren by  a  former  marriage. 

But  in  Reed  v.  Reed  (1896)  62  Ark. 
611,  37  S.  W.  230,  it  was  held  that  the 
husband  consented  to  the  separation 
and  that  the  wife  did  not  wilfully  de- 
sert him  where,  after  a  difference  had 
arisen  between  them  because  of  the 
wife's  children,  and  when  she  told 
the  husband  that  she  was  going  to  her 
home,  he  told  her  that  he  had  the  same 
team  that  brought  her,  and  that  it 
could  take  her  back,  and  with  his  con- 
sent it  was  used  to  take  her  back,  and 
he  afterwards  visited  her  regularly 
and  the  parties  assisted  each  other. 


And  in  Harold  v.  Herold  (1890)  47 
N.  J.  Eq.  210,  9  JL.R.A.  696,  20  AtL  375, 
a  husband  was  held  not  entitled  to  a 
divorce  on  the  ground  of  desertion 
where  it  appeared  that  the  only  steps 
taken  by  him  to  show  that  her  leaving 
was  against  his  wish  was  to  call  in  a 
neighbor  who  had  been  in  the  habit 
of  lending  the  wife  money,  and  state 
that  his  wife  wanted  to  leave  him,  that 
that  was  her  home  and  where  she  be- 
longed, and  that  if  she  went  away  he 
would  not  be  responsible  for  anything. 

And  there  was  no  desertion  or 
breaking  off  of  the  marriage  relation 
against  the  husband's  will  where,  al- 
though he  learned  from  neighbors  of 
his  wife's  intention  of  going  to  a  dis- 
tant state  to  visit  her  daughter,  he 
said  nothing  to  her,  and  after  she  had 
gone  did  not  correspond  with  her,  or 
make  any  effort  to  have  her  return. 
Wright  V.  Wright  (1890)  80  Mich. 
572,  45  N.  W.  365. 

And  the  wife's  desertion  was  held 
not  obstinate  in  Van  Wart  v.  Van  Wart 
(1898)  57  N.  J.  Eq.  598,  41  AtL 
965,  where  it  appeared,  among  other 
things,  that  on  the  day  of  her  depar- 
ture her  husband  stood  by  without 
asking  her  to  .stay  and  made  no  effort 
to  have  her  return. 

And  where  a  husband  knows  that 
his  wife  intends  going  to  another  state 
to  engage  in  business  and  he  makes  no 
effort  whatever  to  have  her  remain 
with  him,  and  offers  no  inducements 
for  her  return,  but  on  the  other  hand 
appears  to  rejoice  that  she  has  gone, 
the  desertion,  if  any,  was  not  against 
his  will,  and  he  is  not  entitled  to  a 
divorce,  Beller  v.  Beller  (1883)  50 
Mich.  49,  14  N.  W.  696. 

In  Neagley  v.  Neagley  (1915)  59  Pa. 
Super.  Ct.  565,  where  the  husband  ad- 
vised the  wife  not  to  go  West,  and 
stated  that  if  she  was  bound  to  go  he 
would  not  go  with  her,  the  evidence 
was  held  to  justify  a  finding  that  she 
went  without  his  consent,  but  that  it 
did  not  show  clearly  that  she  left 
against  his  wish,  and,  she  subsequent- 
ly having  made  an  offer  to  live  with 
him  before  the  expiration  of  the  two- 
year  period,  which  he  rejected,  there 
was  held  to  be  no  wilful  desertion. 

J.  T.  W. 
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A.  F.  McCLURE  et  al. 
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Pennsylvania  Sttpretne  Court  •-^  January  4,  1910» 
(262  Pa.  474,  105  AtL  824.) 

Railroad  —  duty  to  extins^uish  iBre. 

1.  A  railroad  company  whose  engine,  without  negligence  on  its  part, 
sets  fire  to  property  adjoining  its  right  of  way,  is  not  liable  for  destruction 
of  timber  on.  nonadjoining  property  to  which  the  fire  spread  because  the 
crew  of  the  train  which  started  the  fire  refused  to  assist  in  extinguish- 
ing it. 

[See  note  on  this  question  beginning  on  page  509.] 

Master  and  servant  —  scope  of  duty 


—  liability  for  setting  out  fire. 

2.  A  railroad  company  is  not  liable 
for  fire  set  to  adjoming  property  by 
sparks  from  its  engine  If  it  takes  the 
necessary  precautions  and  employs  the 
proper  mechanism  to  prevent  the  es- 
cape of  sparks  from  its  engines  and 
the  mechanism  is  in  proper  condition. 

[See  11  R.  C.  L.  965.] 

Damages  —  eminent  domain  —  liabil- 
ity to  fire. 

8.  The  liability  of  ^remaining  prop- 
erty to  fire  is  a  proper  element  of  dam- 
ages to  be  awarded  for  the  taking  of 
land  for  a  railroad  right  of  way. 

[See  10  R.  C.  L.  153-156.] 


—  extinguishment  of  fire. 

4.  The  extinguishment  of  fires 
which  may  start  on  land  adjoining  a 
railroad  right  of  way  is  not  within  the 
scope  of  duty  of  members  of  train 
crews. 

[See  11  R.  C.  L.  962-963.] 

-^  liability  of  emplos^er. 

5.  An  employer  is  not  liable  for  any 
act  or  omission  of  an  employee  that  is 
not  within  the  scope  of  his  employ- 
ment. 

[See  18  R.  C.  L.  793  et  seq.] 


Appeal  by  plaintiffs  from  judgments  of  the  Court  of  Common  Pleas 
for  Jefferson  County  in  favor  of  defendant,  notwithstanding  verdicts  for 
plaintiffs  in  actions  brought  to  recover  damages  for  destruction  of  timber 
by  fire.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  T.  Darr,  A.  M.  Liveright,  13  Am.  &  Eng.  Enc.  Law,  2d.ed.  464; 
and  Miller  &  Hartswick,  for  appel-     Ball  v.  Grand  Trunk  R.  Co.  16  U.  C. 


lants: 

The  railroad  company'  is  answer- 
able in  damages,  and  there  need  be  no 
showing  that  it  negligently  originated 
the  fire.  It  is  sufficient  to  show  that 
it  was  the  moving  cause  of  the. fire, 
whether  in  the  ordinary  course  of  its 
operations  or  otherwise,  and  that  it 
negligently  failed  to  take  those  steps 
or  precautions  towards  extinguishing 
the  fire  that  ordinary  prudence  would 
dictate. 


C.  P.  252;  Webb  v.  Rome,  W.  &  0.  R. 
Co.  49  N.  Y.  420,  10  Am.  Rep.  389; 
O'Neill  V.  New  York  0.  ft  W.  R.  Co. 
115  N.  Y.  679,  5  L.R.A.  591,  22  N. 
E.  217;  Bass  v.  Chicago,  B.  &  Q.  R. 
Co.  28  111.  18,  81  Am.  Dec.  254;  New 
York,  6.  &  St.  L.  R.  Co.  v,  Grossman, 
17  Ind.  App.  652,  46  N.  E.  546,  1  Am. 
Neg.  Rep.  584;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Palmer,  13  Ind.  App.  161,  39 
N.  E.  881,  41  N.  E.  40O;  Hewey  v. 
Nourse,  54  Me.  256;  Terre  Haute  &  L. 
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R.  Co.  V.  Walsh,  11  Ind.  App.  18,  38 
N.  E.  534;  Indiana,  B.  &  W.  R.  Co.  v. 
Overman,  110  Ind.  538,  10  N.  E.  575; 
Missouri  P.  R.  Co.  v.  Platzer,  73  Tex. 
117,  3  L.R.A.  639,  15  Am.  St.  Rep.  771, 
11  S.  W.  160;  McCully  v.  Clarke,  40  Pa. 
399,  80  Am.  Dec.  584;  Baylor  v.  Stev- 
ens, 16  Pa.  Super,  Ct.  365;  Hunter  v. 
Pennsylvania  R.  Co.  45  Pa.  Super.  Ct. 
477. 

Messrs.  Don  C.  Corbett  and  Ray- 
mond E.  Brown  for  appellee. 

Fox,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiffs  in  these  cases  were 
the  owners  of  timberland  in  Gaskill 
township,  Jefferson  county.  Their 
land  was  not  immediately  adjacent 
to  the  right  of  way  of  the  defendant 
company,  but  there  were  lands  of 
other  owners  intervening;  the  land 
nearest  the  railroad  being  that  of 
the  Madeira  Hill  Coal  Company  at 
Clover  Run.  The  Madeira  Company 
operated  a  mine  on  its  property, 
which  was  in  Clearfield  county  a 
short  distance  east  of  the  Jefferson 
county  line.  The  Madeira  Company 
had  cut  the  timber  on  its  land,  and 
there  were  at  various  points  near 
the  right  of  way  of  the  defendant 
company  an  accumulation  of  tops, 
limbs,  and  other  debris  left  upon  the 
ground.  It  was  in  this  combustible 
matter  on  the  land  of  the  Madeira 
Hill  Coal  Company  that  the  fire 
which  occasioned  the  injury  in  this 
case  started. 

The  Hillman  branch  of  the  Bell- 
wood  division  of  the  Pennsylvania 
Railroad  was  built  to  reach  the  op« 
eration  of  the  Madeira  Hill  Coal 
Company.  On  the  day  of  the  fire 
a  train  consisting  of  two  engines, 
six  empty  cars,  and  a  passenger 
coach  passed  over  this  branch.  The 
head  engine  went  into  a  siding  be- 
fore reaching  the  tipple  of  the  coal 
company,  while  the  other  engine 
pushed  the  six  empty  cars  out  on 
the  tipple.  Both  engines  were  in 
good  working  order  and  were 
equipped  with  spark  aiyresters. 
About  fifteen  or  twenty  minutes 
after  the  engines  passed  the  tipple, 
a  fhre  was  observed  in  the  rubbish 
on  the  land  of  the  Madeira  Coal 
Company  at  a  distance  of  about  70 


feet  from  the  right  of  way  of  the 
railroad  company. 

Four  employees  of  the  coal  com- 
pany, shortly  after  the  fire  started, 
went  to  the  point  where  it  had  start- 
ed and  endeavored  to  extinguish  it, 
but  without  success,  owing  to  the 
dryness  of  the  tops,  limbs,  and  other 
lumber,  and  the  fact  that  a  strong 
wind  was  blowing  at  the  time.  The 
train  was  running  on  a  schedule,  and 
shortly  after  the  fire  broke  out  (the 
witnesses  differing  as  to  the  time 
which  elapsed)  the  train  left  in  or- 
der to  make  a  connection  with  the 
main  line  of  the  Pennsylvania  Rafl- 
road.  The  crews  of  the  two  engines 
consisted  of  four  men  each,  and  aft- 
er the  fire  broke  out  the  attention 
of  a  memb^  of  the  crew,  not  idoi- 
tified  by  name,  was  directed  to  the 
fact  that  fire  had  started,  and  he 
was  requested  to  call  the  crew 
and  ask  them  to  assist  in  extinguish- 
ing the  fire.  This  he  declined  to  do, 
on  the  ground  that  it  was  outside 
the  line  of  his  duty  and  that  he  was 
required  to  give  attention  to  the  op- 
eration of  the  train.  It  is  also  al- 
leged that  the  other  members  of  the 
crew  saw  the  fire  raging,  but  did 
nothing  to  assist  in  extingoiahing 
it.  After  the  train  crew  left  they 
sent  word  to  a  section  gang  of  the 
fact  that  the  fire  was  burning,  and 
in  response  to  this  the  section  gang 
came  and  joined  the  others  in  at- 
tempting to  fight  the  fire.  This 
attempt  was  unsuccessful,  and  the 
fire  quickly  spread  to  adjoining 
lands,  and  ultimately  reached  the 
land  of  the  plaintiffs  where  a  large 
amount  of  valuable  timber  was  4^ 
atroyed.  This  suit  was  brought  to 
recover  damages  for  this  injury. 

The  case  was  submitted  to  the  ju- 
ry on  the  theory  that  the  defendant 
company  had  been  negligent  in  the 
operation  of  its  engine  and  trains  in 
permitting  cinders  to  escape  from 
the  locomotive,  and  also  that  it  was 
negligent  in  failing  to  extinguish 
the  fire  after  it  had  started.  After 
the  jury  had  retired  counsel  for  the 
plaintiffs  requested  the  court  to  re- 
call the  jury  and  instruct  them  that 
the  claim  of  the  plaintiffs  was  based 


entirely  upon  the  ground  that  the 
raihroad  company  had  been  guilty  of 
neglect  by  reason  of  the  failure  of 
the  crew  to  put  out  the  fire  or  to 
make  any  effort  to  put  it  out  after 
it  had  been  started.  The  learned 
judge  of  the  court  below  refused  to 
take  this  course^  and  the  jury  re* 
turned  a  verdict  in  favor  of  the 
plaintiffs,  in  the  one  case  for  $4,128, 
and  in  the  other  for  $3,732.  This 
verdict  was  based  generally  on  the 
ground  that  the  railroad  company 
was  guilty  of  negligence.  There 
was  no  proof  which  would  justify 
a  finding  of  negligence  on  the  part 
of  the  railroad  company  because  of 
its  failure  to  equip  the  engine  with 
a  spark  arrester,  and  the  sole  ques- 
tion presented  for  our  determination 
is :  Was  the  company  negligent  by 
reason  of  the  failure  of  the  train 
crew  to  abandon  the  train  for  the 
time  being  and  devote  its  energies 
to  the  extinguishment  of  the  fire  ? 
»  The  fire  did  not  start  on  the  right 
of  way  of  the  defendant  company. 
The  accumulation  of  debris  was  on 
the  land  of  the  coal  company,  and 
hence  no  negligence  can  be  imputed 
to  the  defendant  company  in  this 
regard.  The  learned  counsel  for  the 
appellant  in  their  printed  argument 
based  the  right  of  the  plaintiffs  to 
recover  upon  these  facts :  That  the 
men  employed  by  the  coal  company 
told  one  of  the  train  crew  that  the 
fire  had  started  and  could  be  readily 
extinguished ;  that  there  were  eight 
men  in  the  employ  of  the  company 
in  these  two  crews ;  that  six  of  them 
could  have  been  released  for  work 
about  the  fire;  that  after  complet- 
ing their  railroad  work  the  crews 
lay  for  a  time  in  the  yard  while  the 
fire  was  in  progress  and  made  no 
effort  to  extinguish  itj  that  water 
was  available  both  in  the  tender  and 
boiler  of  the  engines  and  at  a  water 
tank  about  300  feet  away  near  the 
railroad  track;  that  the  coal  com- 
pany had  a  company  store  within 
easy  walking  distance  where  they 
had  pails  and  buckets  for  sale;  and 
that  it  was  the  duty  of  the  train 
crew  to  go  to  this  store  and  procure 
buckets  and  go  to  the  engines  or  th^ 


GINTEK  V.  PENNSYLVANIA  R.  CO. 

(£08  Pa.  474,  105  Atl.  8H.) 


607 


tank  and  procure  the  water  neces- 
sary to  put  out  the  fire.  Was  any 
such  duty  imposed  upon  the  railroad 
company?  Can  it  be  held  as  a  mat- 
ter of  law  that  it  is  the  duty  of  the 
train  crew  in  the  employ  of  a  rail- 
road company  to  stop  the  work  in 
which  they  are  ordinarily  engaged 
at  any  point  along  the  line  of  the 
railway  where  they  observe  a  fire 
on  adjoining  land,  and  take  such 
measures  aef  are  possible  to  extin- 
guish that  fire?  This  proposition, 
it  sound,  must  be  applied  not  only 
in  cases  of  timberland  and  in  rural 
communities  and  farming  districts, 
but  in  populous  cities  as  well.  If 
it  is  to  be  the  rule  on  a  branch  line 
and  where  trains  are  infrequent  and 
slow,  it  must  also  govern  on  the 
main  line  of  a  railroad  such  as  that 
of  the  defendant  company,  with  fast 
express  trains  and  constant  traffic 
Judge  Cooley,  in  his  work  on  Torts, 
has  defined  negligence  as  '^he  f  aiU 
ure  to  observe  for  the  protection  of 
the  interests  of  another  person  that 
degree  of  care,  precaution  and  vig- 
ilance which  the  circumstances  just- 
ly demand,  whereby  such  other  per- 
son suffers  injury.''  [3d  ed.  *  752.3 
The  test  to  be  applied,  therefore,  is : 
Was  there  any  obligation  on  the  part 
of  the  railroad  company  under  the 
circumstances  to  exercise  any  care 
or  vigilance  such  as  is  complained 
of  in  the  statement  filed  by  the 
plaintiffs  and  now  urged  on  this  ap- 
peal? 

We  have  repeatedly  held  that, 
where  the  raibroad  company  takes 
the  necessary  precautions  and  em- 
ploys a  proper  mechanism  to  pre- 
vent the  escape  of  sparks  from  their 
engines,  there  can  be  no  recovery 
of  damages  for  any  injury  which 
results  simply  from  R^i,^ad»- 
the     throwing     of  u*biiity  for 

,  'J    J  j.i_       •ettlngr  €mt  lire. 

sparks,  provided  the 
mechanism  is  in  proper  condition. 
It  is  also  true  that  one  of  the  ele- 
ments of  damage  taken  into  con- 
juderation  by  a  jury 
when    land    is    ap-  fmrSL'^t'doHMiiA 
propriated      under  ;r^**"**^  *• 
the  exercise  of  emi- 
nent domain  by  a  railroad  compaity 
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is  the  possibility  of  fires  which  may 
occur  without  negligence  on  the  part 
of  the  railroad  company.  Philadel- 
phia &  R.  R.  Co.  V.  Yeiser,  8  Pa.  366. 
If,  therefore,  the  mere  existence 
of  a  fire  on  land  adjoining  the  right 
of  way  of  a  railroad  company  im- 
poses no  liability  on  the  company 
unless  there  be  proof  of  negligence, 
a  fortiori  no  liability  arises  when  the 
property  destroyed  is  on  land  which 
is  not  adjacent  to  the  right  of  way, 
but  is  separated  therefrom  by  the 
land  of  several  intervening  owners, 
unless  there  be  proof  of  actual  neg- 
ligence. If  the  fire  is  ignited  by  rea- 
son of  the  negligence  of  the  railroad 
company,  a  diif  erent  situation  would 
arise,  but  where  it  is  conceded,  as 
here,  that  the  fire  was  not  started 
by  the  negligent  act  of  the  company, 

Raiiroad-dutr      ^^  did  uot  owe  the 
to  extinvmiiih        duty   of   carc,   pro- 
'*'  tection,     and     vig- 

ilance to  the  plaintiff  to  the  degree 
that  it  is  liable  in  damages  under 
the  particular  circumstances  proved 
in  this  case.  It  is  damnum  absque 
injuria. 

The  cases  cited  in  the  brief  of 
counsel  for  the  appellant  do  not  sus- 
tain their  view  that  the  failure  of 
the  train  crew  to  respond  to  the  ap- 
peal for  aid  in  extinguishing  the  fire 
constituted  negligence  on  the  part 
of  the  company.  In  both  McCully 
V.  Clarke,  40  Pa.  399,  80  Am.  Dec. 
584,  and  Baylor  v.  Stevens,  16  Pa. 
Super.  Ct.  365,  the  fire  started  on 
the  land  of  the  defendant  company, 
and  there  was  evidence  from  which 
a  jury  could  find  negligence  because 
of  the  conditions  existing  on  the 
property  of  the  defendant.  These 
are  the  only  Pennsylvania  decisions 
cited.  The  cases  cited  from  other 
jurisdictions  are  all  readily .  distin- 
guished by  their  facts  from  the  case 
at  bai*.  In  most  of  them  the  rail- 
road company  negligently  permitted 
an  accumulation  of  grass,  weeds,  or 
brush  upon  the  right  of  way,  and 
the  fire  which  occasioned  the  in- 
jury was  ignited  in  this  way. 
Sparks  were  negligently  thrown 
from  the  engines  of  the  defendant 
company  because  of  defective  mech-^ 
aaism,  thus  affording  evidence  of 


negligence  in  this  regard  by  the  de- 
fendant. None  of  them  go  to  the 
length  of  holding  that  a  railroad 
company  must  police  its  lines  with 
fire  fighters,  or  impose  upon  train 
crews  the  duty  of  e^ctinguishing 
lires  which  may  arise  along  the  lines 
of  the  railway  at  any  point  during 
the  passage  of  a  train  over  the 
tracks  of  the  company.  On  the  con- 
trary, in  the  case  of  Kenney  v.  Han- 
nibal &  St.  J.  R.  Co.  70  Mo.  252,  it 
is  held:  "That  the  company  is  not 
liable  because  its  servants  neglected 
to  extinguish  the  fire  when  they  dis- 
covered it  on  the  track.  It  was  their 
duty  as  citizens  to  prevent  the 
spread  of  the  fire,  and  by  their  con- 
duct on  the  occasion  .  .  .  they 
manifested  a  cruel  and  brutal  in- 
difference to  the  destruction  of  a 
neighbor's  property;  but  it  was  not 
in  the  line  of  their  employment,  and 
was  no  more  their  duty  to  extin- 
guish the  fire  than  that  of  any  other 
person  who  saw  it." 

In  the  case  of  Baltimore  &  O.  R. 
Co.  V.  Shipley,  39  Md.  251,  the  court 
said :  "A  company  is  not  obliged  to 
keep  men  stationed  along  the  line  of 
its  road  either  to  guard  against  or 
to  extinguish  fires  which  may  hap- 
pen. With  trains  passing  almost  at 
every  hour  on  many  roads,  and  .with 
a  rapidity  unknown  to  any  other 
power,  it  would  be  utterly  imprac- 
ticable to  keep,  men  stationed  at 
every  point  where  a  fire  may  occur. 
To  impose  such  a  duty  would  not 
only  be  unreasonable  in  itself,  but 
it  would  .  .  .  make  railroad 
companies  insurers  against  loss  by 
fire  of  all  the  property  along  the 
line  of  their  roads." 

In  connection  with  the  thought 
expressed  in  these  decisions  from 
other  jurisdictions,  the  language  of 
Chief  Justice  Gibson,  in  New  York 
&  E.  R.  Co.  V.  Skinner,  19  Pa.  298, 
67  Am.  Dec.  654,  is  sugestive.  He 
said:  "The  irresponsibility  of  a 
railway  company  for  all  but  neg- 
ligence or  wanton  injury  is  a  neces- 
sity of  its  creation.  A  train  must 
make  the  time  necessary  to  fulfil 
its  engagements  with  the  postoflfce 
and  the  passengers ;  and  it  must  be 
allowed  to  fulfil  them  at  the  sacrifice 
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of  secondary  interests  put  in  its 
way ;  else  it  could  not  fulfil  them  at 
aU." 

We  are,  therefore,  of  the  opinion 
that  in  the  case  at  bar  the  defend- 
ant company  cannot  be  held  guilty 
of  negligence  because  of  the  failure 
of  its  crew  to  leave  their  train  and 
engage  in  the  work  of  extinguishing 
the  fire  started  on  lands  adjoining 
its  right  of  way.  To  enforce  this 
measure  of  duty  would  be  to  impose 
too  heavy  a  burden  on  the  company 
and  one  that  would  seriously  inter- 
fere with  the  rights,  not  only  of  the 
company,  but  of  the  public  as  well. 
The  delay  incident  to  t^e  movement 
of  trains  would  be  intolerable. 

For  another  reason  it  is  equally 
true  that  there  could  be  no  recovery 
by  the  plaintiffs  in  this  case.  The 
negligence  alleged  is  the  negligence 
of  the  train  crew  in  not  extinguish- 
ing the  fire.    This 

!l^*-i#?J?««*  duty  was  not  with- 
of  d«ty-  m  the  scope  of  em- 

•xti.jrai.hment    pi^yxneut     of     the 

train    crew.      They 
were  employed  for  the  purpose  of 


operating  the  train  and  moving  it 
from  one  destination  to  another. 
Their  employment  related  wholly  to 
the  movement  of  the  trains.  Their 
duties  were  confined  to  this  and  to 
this  alone.  It  could  not  be  successful- 
ly alleged  that  the  terms  of  their  em- 
ployment contemplated  the  perform- 
ance of  any  such  duties  as  that  of 
extinguishing  fires.  It  is  a  well- 
recognized  principle 

of  the  law  of  neg-  o"S«piorer. 
ligence  that  an  em- 
ployer is  not  liable  for  any  act  or 
omission  of  the  employee  that  is  not 
within  the  scope  of  his  employment. 
Guille  V.  Campbell,  200  Pa.  119,  55 
h.RJi.  Ill,  86  Am.  St.  Rep.  705,  49 
Atl.  938,  10  Am.  Neg.  Rep.  459; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Ros- 
enzweig,  113  Pa.  519,  6  Atl.  545,  10 
Am.  Neg.  Cas.  79 ;  Rudgeair  v.  Read- 
ing Traction  Co.  180  Pa.  333,  36  Atl. 
859,  1  Am.  Neg.  Rep.  523. 

The  assignments  of  error  are  not 
sustained,  and  the  judgment  is  af- 
firmed. 


ANNOTATION. 

liability  of  railroad  company  for  failing  to  aid  in  extinguishiiig  fire  set  by  its 

engine  vfithout  negligoice. 


"Duty  of  train  orewi   to  aid  in.  eztin- 

Other  cases  concur  with  the  conclu- 
sion reached  in  the  reported  case 
(GiNTER  V.  Pennsylvania  R.  Co.  ante, 
505)  that,  in  view  of  the  -duty  which* 
a  railroad  owes  to  the  public,  the  fail- 
ure of  the  crew  of  a  train,  operated 
on  schedule,  to  leave  their  train  and 
assist  in  extinguishing  a  fire  set  by  an 
engine  without  negligence,  does  not 
render  the  railroad  liable.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co,  V.  Brough 
(1907)  168  Ind.  378,  12  L.R.A.(N.S.) 
401,  81  N.  E.  57;  Mississippi  Home  Ins. 
Co.  V.  Louisville,  N.  O.  &  T.  R.  Co. 
(1892)  70  Miss.  119,  12  So.  156;  Gal- 
veston, H.  &  S.  A.  R.  Co.  v.  Chittim 
(1902)  31  Tex.  Civ.  App.  40,  71  S.  W. 
294;  Missouri  P.  R.  Co.  v.  Donaldson 
(1889)  73  Tex*  124,  11  S.  W.  163. 


In  Pittsburgh,  C.  C.  &  St.  L.  B.  Co. 
v.  Brough  (Ind.)  supra,  where  a  fire 
started  off  the  defendant's  right  of 
way  from  sparks  from  an  engine,  and 
it  was  contended  that,  although  it  was 
started  without  the  defendant's  negli- 
gence, the  company  was  liable  because 
the  train  crew  failed  to  attempt  to 
extinguish  it,  an  instruction  was  held 
erroneous  that  if  it  started  from  a 
locomotive,  and  the  defendant's  serv- 
ants discovered  it  in  time  to  extin- 
guish it  by  the  use  of  ordinary  care, 
and  prevent  it  from  doing  damage  to 
others,  and  negligently  failed  to  do  so, 
the  company  would  be  liable,  the  court 
taking  the  view  that  a  regular  train 
crew  was  not  bound  to  leave  its  train 
and  neglect  its  duty  to  the  public  to 
fight  fires,  and  stating  that  the  in- 
struction  made   the    company    liable 
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without  regard  to  the  duty  it  owed 
the  public.  It  further  said:  "The 
primary  duty  of  a  railroad  company 
is  to  the  state.  It  is  to  operate  its 
railroad  with  reasonable  speed,  at  reg- 
ular times,  to  accommodate  passen- 
gers and  shippers.  It  owes  this  duty 
to  the  state,  and  its  obligation  to  dis- 
charge it  is  the  consideration  for  its 
charter.  .  .  .  Stopping  or  delay- 
ing a  train  to  put  out  a  fire,  which 
may  have  been  set  by  a  locomotive  en- 
gine of  the  company,  might  throw  the 
train  out  of  its  schedule  time,  and 
thus  interfere  with  the  schedule  time 
of  other  trains,  and  greatly  incom- 
mode, and  even  endanger,  the  lives  of 
passengers  on  such  trains." 

And  in  Mississippi  Home  Ins.  Co.  v. 
Louisville,  N.  0.  &  T.  R.  Co.  (1892)  70 
Miss.  119,  12  So.  156,  where  the  fire 
apparently  started  off  the  defendant's 
right  of  way,  an  instruction  was  held 
properly  refused  that  a  railroad  was 
liable  for  damage  resulting  from  a 
fire  set  by  its  engine  without  negli- 
gence, if  the  spreading  of  the  fire 
might  have  been  prevented  by  its  em- 
ployees. The  court  said :  "Fires  from 
running  trains  are  always  to  be  ap- 
prehended, and  if  it  is  the  duty  of 
those  in  charge  of  a  running  train  to 
stop  its  progress  to  put  out  a  fire  set 
by  the  engine  without  negligence,  it 
would  be  equally  their  duty  to  see  that 
all  sparks  and  cinders,  from  which 
danger  from  fire  might  reasonably  be 
anticipated,  were  extinguished.  If 
the  company  is  under  a  duty  to  ex- 
tinguish non-negligently  set  fires 
when  known  to  exist,  it  must  be  under 
the  same  duty  in  reference  to  such 
fires  of  the  same  character  as  the  cir- 
cumstances show  will  or  may  prob- 
ably spring  up.  Under  the  principle 
of  this  instruction,  railroad  companies 
would  be  responsible  absolutely  for 
all  fires  set  out  by  their  engines,  or 
would  find  immunity  only  upon  con- 
dition of  keeping  constant  and  instant 
supervision  over  every  foot  of  their 
road  over  which  a  train  was  passing, 
or  had  recently  passed.  It  is  mani- 
fest that  the  duty  which  these  com- 
panies owe  to  the  public,  and  which 
can  only  be.  discharged  by  running 
their  trains  upon  schedules  at  stated 


intervals,  could  not  be  performed  at 
all  if  the  persons  in  charge  of  trains 
should  be  required  to  give  their  atten- 
tion to  fires  along  the  way,  and  that 
the  danger  to  life  and  property  in- 
trusted to  them  would  be  greatly  in- 
creased by  requiring  trains  to  be 
stopped  at  all  times  and  places,  in  or- 
der that  the  servants  of  the  company 
may  engage  in  putting  out  fires, 
whether  the  same  be  negligently  or  ac- 
cidentally set  out.'' 

And  the  rule  that  because  of  its 
duty  to  the  public  a  regular  train  crew 
is  not  bound  to  leave  its  train  to  put 
out  a  fire  set  on  the  company's  right 
of  way  by  a  locomotive,  without  neg- 
ligence, was  also  recognized  in  Mis- 
souri P.  R.  Co.  V.  Donaldson  (1889)  73 
Tex.  124,  11  S.  W.  163. 

And  in  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Chittim  (1902)  31  Tex.  Civ.  App.  40, 
71  S.  W.  294,  although  it  was  held  that 
a  railroad  must  take  prompt  steps  to 
prevent  the  spread  of  a  fire  set  by  its 
locomotive  without  negligence,  it  was 
held  that  a  train  crew  was  not  bound 
to  leave  their  train  to  extinguish  fires. 
The  court,  after  quoting  from  the 
Platzer  Case  (1889)  73  Tex.  117,  3 
L.R.A.  639,  15  Am.  St.  Rep.  771,  11 
S.  W.  160,  set  out,  infra,  said:  "We 
think  the  amount  of  diligence  re- 
quired of  a  railway  company,  un- 
der the  state  of  facts  in  this  case, 
would  be  such  as  would  be  required 
of  an  ordinarily  prudent  man  under 
like  circumstances;  and  this  duty 
would  not  be  incumbent  on  the  train 
crew,  but  must  be  placed  on  oth- 
er agents  or  employees  of  appellant, 
not  engaged  in  that  or  any  like  public 
duty.  Missouri  P.  R.  Co.  v.  Donaldson 
(Tex.)  supra.  The  jury  may  have  con- 
cluded from  the  charge  of  the  court 
in  this  case  that  the  train  crew  should 
have  left  the  train  and  should  have 
engaged  in  extinguishing  the  fire,  and 
that  the  railroad  company  would  be 
liable  if  'prompt,  proper  and  adequate 
means'  were  not  used  by  them  to  ex- 
tinguish the  fire.  As  soon  as  informa- 
tion reached  the  employees  whose  duty 
it  was  to  attend  to  such  matters^  it 
was  incumbent  on  them  to  use  such 
care  to  extinguish  the  fire  as  a  pru- 
dent man  would,  under  like  circum- 
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Btance,  have  exercised/'  It  is  not 
clear  in  this  case  whether  or  not  the 
fire  started  on  the  railroad's  right  of 
way. 

As  to  the  crew  of  a  train  not  op-^ 
erated  on  schedule,  howeyer,  a  differ- 
ent conclusion  has  been  reached. 

Thus,  in  Rolke  v.  Chicago  &  N.  W. 
R.  Co.  (1870)  26  Wis.  537,  in  an  action 
to  recover  for  damages  resulting  from 
a  fire  set  by  the  engine  of  a  gravel 
train  an  instruction  was  held  correct 
that,  if  the  engine  set  a  fire  on  the 
roadway     adjoining     the     plaintiff's 
premises  and  the  defendant's  servants 
in  charge  of  the  train  knew  of  the 
fire,  they  were  bound  to  use  ordinary 
care  to  extinguish  it,  and  that  if  they 
used  no  effort  to  extinguish  it,  but 
went  away  and  left  it  burning,  such 
conduct  was  evidence  of  negligence 
and  ought  to  be  considered  in  deter* 
mining  whether  the  train  was  man* 
aged  with  care  with  regard  to  fire. 
The   court   said:     'It   appears   that 
the  train  in  question  was  a  gravel 
train,  engaged  in  the  repair  of  the 
roadbed,  and  had  about  twenty-eight 
men  on  the  train.    And  even  if  it  had 
been  prudent  and  necessary  for  the 
train  itself  to  move  off  to  the  proper 
station  as  soon  as  it  was  unloaded,  in 
order  to   avoid  collision  with   other 
trains,  what  difl&culty  was  there  in 
leaving  behind  a  suflScient  number  of 
men  to  put  out  the  fire?    It  was  a  dry 
time  in  the  summer,  when  a  fire  kin- 
dled upon  the  track  of  the  road  would 
very  likely  spread  to  the  adjoining 
premises.       Men    of    ordinary    care 
would,  tinder  such  circumstances,  use 
proper  diligence  to  prevent  the  fire 
from  communicating  to  the  property 
of  others.     And  if,  according  to  the 
hypothesis  upon  which  the  instruction 
is  framed,  the  employees  of  the  com- 
pany knew  that  a  fire  had  been  kindled 
on  the  track  by  means  of  the  locomo- 
tive, they  were  certainly  bound  to  use 
ordinary  care  and  diligence  to  extin* 
guish  it;  and  if  they  used  no  efforts 
whatever  to  extinguish  it,  but  went 
away  and  left  it  burning,  such-  con- 
duct, we  think,  would  amount  to  gross 
negligence.     These  remarks  are  made 
with  reference  to  the  character  and 
condition  of  the  train  in  question.    It 


was  a  gravel  train,  and  there  could  be 
no  difficulty,  even  if  the  train  moved 
off,  in  leaving  behind  a  portion  of  the 
men  to  look  after  the  fire.  In  the 
case  of  an  ordinary  freight  or  pas- 
senger train,  even  if  the  employees 
knew  the  locomotive  had  kindled  a 
fire  upon  the  track,  yet  it  might  not 
be  possible  to  stop  the  train  and  put 
it  out,  or  leave  behind  anyone  for  that 
purpose.  The  safety  of  the  train  and 
passengers  would  be  a  matter  of  first 
importance,  and  negligence  could  not 
necessarily  be  imputed  if  the  servants 
left  the  fire  burning  without  using  any 
efforts  to  extinguish  it»  But  the  in* 
struction,  when  applied  to  the  facts  of 
this  case,  raises  quite  a  different  ques- 
tion ;  and  that  is,  whether,  when  a  fire 
has  been  set  by  a  gravel  train,  which 
has  a  large  number  of  men  on  the 
train  who  know  about  the  fire,  they 
can  all  go  away,  leaving  the  fire  to 
spread  and  destroy  the  property  of 
others,  without  being  guilty  of  neg- 
ligence. It  seems  to  us  that  such  con- 
duct on  the  part  of  the  servants  of  the 
company  would  almost  deserve  the 
warm  language  used  by  Judge  Breese, 
in  Bass  v.  Chicago^  B.  &  Q.  R.  Co. 
(1862)  28  III.  9,  81  Am.  Dec.  254,  as 
being  'unworthy  of  civilized  amd  Chris- 
tian men.'  At  all  events,  if  the  jury 
found  from  the  evidence  that  the  sup- 
posed facts  were  established,  we  have 
no  doubt  the  company  would  be  liable 
for  the  loss  occasioned  by  the  fire." 
Negligence  in  starting  the  fire  was, 
however,  alleged  in  this  case,  and 
while  the  court  states  the  duty  to  use 
care  to  extinguish  fires  broadly,  and 
does  not  differentiate  between  those 
started  negligently  and  others  not  so 
started,  it  is  not  entirely  clear  that  it 
intended  its  remarks  to  cover  cases 
where  there  was  no  negligence  in 
starting  the  fire. 

Dntj*  of  employees   otJier  tl&aii  traiu- 


With  respect  to  railroad  employees 
other  than  trainmen,  the  view  has 
been  taken  in  some  cases  that  no  duty 
rested  on  them  to  aid  in  extinguishing 
fires  set  by  locomotives  without  neg- 
ligence. 

Thus,  in  Baltimore  &  O.  R.  Co.  v. 
Shipley  (1873)  39  Md.  251,  evidence 
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that  none  of  the  railroad's  section 
hands  were  present,  assisting  in  put* 
ting  out  a  lire  started  by  its  engine, 
apparently  off  of  its  right  of  way,  was 
held  inadmissible  for  the  purpose  of 
showing  negligence  by  the  company, 
the  court  holding  that  the  words, 
"without  negligence,"  used  in  a  stat- 
ute imposing  the  burden  of  proof  on 
the  company  to  show  that  a  fire  was 
occasioned  without  negligence,  meant 
the  exercise  of  reasonable  care  to 
have  its  engines  properly  constructed 
and  operated,  but  that  it  was  not 
obliged  to  station  men  along  its  line  to 
extinguish  fires  that  might  happen. 

And  in  Indianapolis  &  C.  R.  Co.  v. 
Paramore  (1869)  31  Ind.  143,  where 
wood  placed  near  a  railroad  track  was 
burned  by  fire  originating  from  sparks 
from  an  engine,  the  company  was  held 
to  owe  no  duty  to  keep  a  watchman  to 
guard  the  wood  against  fire.  The 
court  said:  "It  was  the  duty  of  the 
company  to  use  reasonable  precaution 
by  providing  properly  constructed 
machinery,  and  the  duty  of  its  serv- 
ants to  use  reasonable  care  and  dil- 
igence in  its  use,  to  avoid  the  commu« 
nication  of  fire  to  the  shed  and  wood; 
but  no  reason  is  received  why  the 
company  was  under  any  more  obliga- 
tion than  the  plaintiff  to  be  at  the  ex- 
pense of  keeping  a  watchman  sta- 
tioned there,  to  protect  the  shed  and 
wood  and  extinguish  any  fire  that 
might  be  kindled  by  unavoidable  ac- 
cident. Every  proprietor  adjoining  a 
railroad  may  lawfully  deposit  his 
property  or  goods,  or  erect  valuable 
buildings  on  his  own  premises,  in  close 
proximity  to  such  road;  but  in  doing 
so  he  takes  upon  himself  the  risk  of 
danger  of  fire  being  communicated 
thereto  without  the  fault  of  the  rail- 
road company  or  its  servants.  And 
the  existence  of  such  danger  does  not 
impose  on  the  company  any  obligation 
to  incur  the  expense  of  a  guard.  The 
establishment  of  such  a  principle 
would  require  railroad  companies  to 
station  guards  along  the  whole  line  of 
their  roads.  The  principle  applicable 
to  such  cases  is  that  a  party  in  the 
exercise  of  his  legal  rights  must  use 
reasonable  and  proper  care  to  avoid 
injury  to  others.    But  if  such  care  be 


exercised,  and  an  injury  unavoid- 
ably results  to  others,  no  liability  at- 
taches.'' 

And  in  Louisville  &  N.  R.  Co.  v.  Hag- 
gard (1914)  161  Ky.  817,  170  S.  W. 
956,  it  was  held  that  if  the  railroad 
did  not  negligently  start  a  fire  which 
resulted  from  sparks  from  its  locomo- 
tive, and  which,  when  discovered,  had 
spread  beyond  its  property,  its  failure 
to  put  it  out  imposed  no  liability  upon 
the  company.  The  court  said :  "If  the 
defendant's  negligence  started  the 
fire,  it  was  answerable  for  the  injury 
the  plaintiff  sustained  therefrom, 
whether  it  used  proper  care  to  put  it 
out  or  not  after  it  had  notice  of  it. 
If  the  defendant  negligently  failed  to 
put  out  the  fire  when  it  could  have 
done  so,  this  added  nothing  to  its 
liability  if  it  negligently  started  the 
fire.  If  it  had  not  negligently  started 
the  fire,  its  failure  to  put  it  out  im- 
posed no  liability  upon  it.  The  fire 
had  burned  beyond  its  premises  before 
it  had  notice  of  it,  and  while  it  was 
under  a  moral  duty  to  protect  the 
property  of  its  neighbors,  its  duty  in 
this  regard  was  the  same  as  that  of 
the  other  neighbors.  All  the  evidence 
on  this  subject  should  have  been  ex- 
cluded, as  the  defendant's  liability 
turned  simply  on  the  question  whether 
it  negligently  started  the  fire." 

In  Kenney  v.  Hannibal  &  St.  J.  R. 
Co.  (1876)  63  Mo.  99,  there  is  an  obiter 
statement  that,  even  if  the  defendant's 
engine  which  set  a  fire  was  properly 
equipped  and  carefully  managed,  it 
was  liable  for  the  damage  resulting 
from  the  fire  if  its  section  men  saw 
the  fire  in  time  to  extinguish  it  by  the 
exercise  of  reasonable  care  and  prud- 
ence before  it  extended  to  the  plain- 
tiff's property,  the  court  stating  that 
it  was  gross  negligence  on  their  part 
to  suffer  the  fire  to  escape  when  it 
could  readily  have  been  prevented. 

But  on  a  subsequent  appeal  of  this 
case  (1879)  70  Mo.  243,  a  contrary 
view  was  taken,  and  with  reference  to 
the  prior  statement,  the  court  said:. 
"The  record  did  not  present  the  ques- 
tion of  the  liability  of  the  company  for 
the  neglect  of  its  section  hands  to  ex- 
tinguish the  fire,  and,  therefore,  the 
remarks  on  that  subject  are  not  au- 
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thoritative,  but  only  entitled  to  that 
consideration  which  is  due  to  any  ob- 
servation on  legal  questions  fallincr 
from  the  able  and  learned  judge  who 
delivered  the  opinion  of  the  court. 
With  due  deference  to  him,  we  hold 
that  the  company  is  not  liable  because 
its  servants  neglected  to  extinguish 
the  fire  when  they  discovered  it  on  the 
track.  It  was  their  duty  as  citizens 
to  prevent  the  spread  of  the  fire»  and 
by  their  conduct  on  the  occasion,  as 
testified  to  by  one  of  their  number, 
they  manifested  a  cruel  and  brutal  in* 
difference  to  the  destruction  of  a 
neighbor's  property;  but  it  was  not  in 
the  line  of  their  emplojrment,  and  was 
no  more  their  duty  to  extinguish  the 
fire  than  that  of  any  other  person  who 
saw  it.  Baltimore  &  O.  R.  Co.  v.  Ship- 
ley (1878)  89  Md.  251.  To  illustrate, 
if  a  fire  should  originate  on  A's  prem- 
ises through  no  fault  of  his,  and 
should  extend  to  B's  and  consume  his 
property.  A,  if  not  liable  for  the  oc- 
currence of  the  fire^  would  not  be  li- 
able on  the  ground  that  carpenters 
whoin  he  had  employed  in  repairing 
or  building  on  his  prexnises,  or  labor* 
ing  men  whom  he  had  employed  to 
dig  a  ditch  through  his  farm,  had  neg- 
lected to  extingnish  it.  If  not  liable 
for  the  origin  of  the  fire,  he  cannot  be 
held  so  on  account  of  ttie  neglect  of 
a  social  duty  by  persons  in  his  em- 
ployment in  a  business  not  connected 
witii  origin  of  the  fire,  or  imposing 
any  duty  to  extinguish  it  in  addition 
to  that  which  every  citizen  owes  to 
society." 

But  since  the  passage  of  a  statute 
in  Missouri  making  railroads  liable 
for  fires  set  by  sparks  from  their  en- 
gines notwithstanding  any  precautions 
they  may  have  exercised,  it  has  been 
held  that,  although  a  fire  set  by  a  loco- 
motive was  not  due  to  any  negligence 
of  the  company,  it  was  nevertheless 
the  duty  of  its  agents  and  servants 
to  prevent  the  spread  of  such  a  fire. 
Lemen  v.  Kansas  City  Southern  R.  Go. 
(1910)  161  Mo.  App.  511,  182  S.  W. 
13.  The  question  at  issue  in  this  case 
was  as  to  the  admissibility  of  evidence 
that  a  conductor  of  a  train  which  had 
set  out  a  fire  notified* a  station  agent 
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to  send  section  men  to  put  it  out,  such 
evidence  being  held  admissible." 

In  Alantic  Coast  Line  R.  Co.  v.  Ben- 
edict Pineapple  Co.  (1906)  52  Fla.  165, 
42  So.  529,  a  count  in  an  action  against 
a  railroad  for  damages  for  destruction 
by  fire  of  canvas  covering  for  pine- 
apples, ignited  by  an  engine,  was  held 
defective  in  failing  to  allege  negli- 
g^ice,  and  in  confining  the  defend- 
ant's alleged  negligence  to  the  per- 
missive or  negligent  act  of  allow- 
ing the  canvas  covering  to  be  burned, 
without  any  showing  of  a  duty  upon 
it  to  put  out  a  fire,  which  was  not 
caused  by  its  carelessness  or  neg- 
ligence. 

Those  of  the  preceding  cases  which 
announce  the  broad  rule  that  a  rail- 
road owes  no  duty  to  extinguish  fires 
set  by  its  engine  without  negligence 
are  in  conflict  with  the  result  which 
has  been  reached  in  other  jurisdic- 
tions. 

Thus,  in  Missouri  P.  R.  Co.  v.  Plats- 
er  (1889)  78  Tex.  117,  8  L.R.A.  689, 
16  Am.  St  Rep.  771,  11  S.  W.  160,  it 
was  held  that  notwithstanding  the  fact 
that  an  engine  which  set  out  a  fire  was 
properly  equipped  and  managed,  the 
railroad  owed  a  duty  to  exercise  such 
care  as  the  circumstances  of  a  given 
case  would  indicate  to  a  prudent  man 
was  proper,  to  prevent  its  spread  to 
other  property.  The  court  said: 
"The  rule  that  a  railway  company 
owes  no  duty  looking  to  the  safety  of 
property  of  persons  situated  on  or 
near  to  its  line,  other  than  to  use  a 
high  degree  of  care  to  prevent  the 
kindling  of  fires  through  the  escape  of 
fire  from  their  engines,  seems  to  us  a 
narrow  rule.  The  business  is  conduct- 
ed for  the  benefit  of  the  company,  and 
is  of  great  advantage  to  the  public, 
but  there  is  no  hardship  in  requiring 
them  not  only  to  use  a  high  degree  of 
care  to  prevent  kindling  of  fires,  but 
to  extinguish  them  when  they  have 
their  origin  in  the  conduct  of  the  com- 
pany's business,  if  this  can  be  done  by 
the  exercise  of  ordinary  care.  Every 
person  has  the  right  to  kindle  a  fire 
on  his  own  land  for  any  lawful  pur- 
pose, and  if  he  uses  reasonable  care 
to  prevent  its  spreading  and  doing  in- 
jury to  the  property  of  others  no  just 
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cause  of  complaint  can  arise;  yet,  al- 
though the  time  may  be  suitable  and 
the  manner  prudent,  if  he  is  guilty  of 
negligence  in  taking  care  of  it,  and 
it  spreads  and  injures  the  property  of 
another  in  consequence  of  such  neg- 
ligence, he  is  liable  in  damages  for  the 
injury  done.  The  gist  of  the  action  is 
nej^ligence,  and  if  thai  exists  in  either 
of  these  particulars  and  injury  is  done 
in  consequence  whereof  the  liability 
attaches,  it  is  immaterial  whether  the 
proof  establishes  gross  negligence,  or 
only  a  want  of  ordinary  care  on  the 
part  of  the  defendant.  .  .  .  '  If 
one  who  had  kindled  a  fire  on  his  own 
land  should  see  it  spreading  under  the 
influence  of  a  strong  and  unexpected 
wind,  without  which  it  would  not  have 
spread,  should  then  use  every  possible 
effort  to  extinguish  it  before  it  reached 
the  line  of  his  own  land,  but  be  un- 
able to  do  so,  could  he  then  cease  his 
efforts  and  be  heard  to  say  that  he 
had  discharged  the  entire  duty  cast 
upon  him  by  law  and  the  clearest  prin- 
ciples of  right,  and  was  not  liable  for 
the  destruction  of  his  neighbor's 
house  or  barn  by  the  fire  of  his  own 
kindling,  if  it  appeared  that  by  or- 
dinary diligence  he  could  have  arrest- 
ed the  fire  soon  after  it  crossed  his 
own  line,  and  before  it  seriously  in- 
jured his  neighbor?  We  think  not; 
for,  having  put  in  motion  the  destruc- 
tive element,  nothing  short  of  the  ex- 
ercise of  due  care  to  prevent  injury 
from  it  ought  to  relieve  him  from  re- 
sponsibility. He  could  not  be  heard  to 
say  that  the  limit  of  his  obligation  was 
fixed  by  and  as  narrow  as  the  bound- 
aries of  his  land.  A  failure  under 
such  circumstances  to  follow  the  fire 
across  the  line  between  him  and  his 
neighbor,  and  to  extinguish  it  when- 
ever he  could,  could  not  be  said  to  be 
only  the  neglect  of  a  social  duty.  If 
this  be  true  as  to  an  individual  who 
in  the  exercise  of  the  highest  care  has 
kindled  a  fire  on  his  own  land  for  a 
lawful  purpose,  and  who  has  no  sus- 
picion that  thereby  his  neighbor's 
property  is  imperiled,  what  must  be 
the  rule  with  a  railway  company 
claiming,  as  all  do,  that  the  business 
it  is  conducting  is  necessarily,  when 


conducted  with  the  utmost  care,  at- 
tended with  danger  to  property  along 
its  line?  The  very  groundwork  on 
which  the  two  charges  given  by  the 
court,  and  together  before  quoted, 
stand,  is  that  to  conduct  the  business 
of  such  companies  successfully  they 
must  use  fire  in  engines  from  which^ 
with  the  use  of  the  highest  care,  fire 
will  sometimes  escape,  and  property 
through  this  be  destroyed.  The  cases 
show  that  it  is  not  important  whether 
the  origin  of  a  fire  be  in  negligence,, 
and  that  liability  exists  on  the  ground 
that  the  fi^ilure  to  use  proper  care  to 
prevent  the  spread  of  fire  lawfully 
kindled  is  negligence  as  clearly  as  is 
an  originally  unlawful  kindling  from 
which  injury  to  another  results.  The 
kindling  of  a  fire  by  the  escape  of 
sparks  or  coals  from  an  engine,  when 
the  utmost  care  has  been  used  to  pre- 
vent their  escape,  and  to  prevent  their 
kindling  when  they  do  escape,  whether 
the  fire  arise  on  the  company's  right 
of  way  or  on  contiguous  lands,  cannot 
be  more  lawful  or  the  obligation  to 
extinguish  less  than  it  Is  when  done 
by  an  individual  on  his  own  land,  and 
it  cannot  be  taid  without  doing  vi- 
olence to  reason  and  right  tiiat  as  high 
an  obligation  does  not  rest  on  a  rail- 
way company  to  extinguish  a  fire  when 
kindled  under  such  circumstances  as* 
rest3  on  the  owner  of  land  when  fire 
lawfully  kindled  by  him  spreads.  The 
kindling  in  the  one  case  is  absolutely 
lawful,  while  in  the  other  it  is  lawful 
by  permission  if  due  care  be  used  to 
control  it,  on  the  theory  that  engines 
on  railways  cannot  be  operated  suc- 
cessfully without  some  danger  of 
scattering  fire.  Without  entering  inta 
any  discussion  as  to  the  degree  of  care 
a  railway  company  should  use  to  ex- 
tinguish a  fire  caused  by  the  escape  of 
fire  from  its  engines,  we  feel  con* 
strained  to  hold  that  the  duty  does 
exist,  however  careful  such  companies 
may  be  to  prevent  .the  escape  of  fire 
from  their  engines,  and  that  the  faiU 
ure  to  exercise  such  care  as  the  cir- 
cumstances of  a  given  case  would  in- 
dicate to  a  prudent  man  was  proper 
will  give  cause  of  action  for  an  injury 
resulting."    The  question  of  what  em- 
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ployees  owed  a  duty  to  extinguish  a 
fire  was  not  dealt  with  in  this  case. 

The  decision  in  this  case  was  held 
conclusive  in  Missouri  P.  R.  Co.  v. 
Donaldson  (1889)  73  Tex.  124,  11  S. 
W.  163,  where  it  was  held  the  duty  of 
railroad  employees,  other  than  train- 
men, to  use  ordinary  care  to  extinguish 
a  fire  set  on  or  near  the  track  by  loco* 
motive  without  negligence. 

And  in  Ball  v.  Grand  Trunk  R.  Co. 
(1866)  16  U.  a  C.  P.  252,  it  was  held 
that  where  a  fire  was  kindled  on  the 
defendant's  track  by  coals  which, 
without  negligence,  fell  from  its  en- 
gine, and  its  trackmen  saw  it  and  neg- 
lected to  put  it  out  at  a  time  when 
it  was  likely  to  spread  to  the  plaintifiTs 
premises,  the  company  was  liable  for 
the  damage  caused  by  its  subsequently 
spreading  to  the  plaintiff's  property.' 
The  court  stated  that  the  rule  was 
clear  that  anyone  may  kindle  a  fire» 
or,  finding  it  kindled  on  his  own  land, 
may  let  it  burn,  if  he  pleases,  to  any 
extent,  provided  it  does  not  injure  his 
neighbor,  but  that  if  it  be  likely  to 
spread  so  as  to  injure  his  neighbor 
he  is  bound  to  put  it  out,  or  at  least 
to  use  his  best  endeavors  to  prevent 
its  spreading,  and  that  if  he  does  not 
he  is  liable.  The  view  was  apparently 
taken  in  this  case  that  if  a  fire  result- 
ed on  the  plaintiff's  premises  from 
an  engine  without  negligence  by  the 
defendant,  it  would  not  be  liable  for  a 
failure  to  assist  in  putting  it  out. 

And  in  Eighme  v.  Rome,  W.  Sc  0.  R. 
Co.  (1890)  32  N.  Y.  S.  R.  757,  10  N.  Y. 
Supp.  600,  where  the  engine  was  prop- 
erly equipped  and  managed  and  it  ap- 
peared that  the  fire  started  in  inflam- 
mable material  on  the  defendant's - 
right  of  way  and  spread  to  the  plaint- 
tifTs  house,  the  company  was  held 
chargeable  with  the  duty  of  using  rea- 
sonable care  to  extinguish  the  fire,  and 
the  evidence  was  held  to  show  neg- 
ligence, where  the  fire  started  near  a 
station  and  the  agent  saw  it  soon 
after,  and  in  time  to  prevent  it  spread- 
ing to  the  plaintiffs  house,  but  as- 
sumed that  boys  whom  he  saw  putting 
it  out  would  be  successful,  and  failed 
to  do  anything  until  it  was  too  late. 
There  appears,  however,  to  be  an  ele- 


ment of  negligence  present  in  this 
case,  that  is,  the  allowing  of  infiam- 
mable  material  on  its  right  of  way. 

In  Van  Dyke  v.  Grand  Trunk  R.  Co. 
(1911)  84  Vt  212,  78  Atl.  958,  Ann. 
C)as.  1918A,  640,  where  a  statute  im- 
posed liability  on  a  railroad  for  fires 
set  by  its  engines,  unless  it  affirm- 
atively showed  that  it  was  free 
from  negligence,  the  view  was  appar- 
ently taken  that  although  the  railroad 
was  not  negligent  in  setting  the  fire  it 
still  owed  a  duty  to  take  precautions 
during  a  dry  season  to  employ  extra 
men  to  assist  in  putting  out  fires,  and 
the  failure  to  take  such  precautions^ 
considered  in  connection  with  other 
conduct,  was  held  in  this  case  to  au- 
thorize a  recovery  against  the  com- 
pany. 

And  in  Simmonds  v.  New  York  &  N. 
E.  R.  Co.  (1884)  52  Conn.  264,  52  Am:. 
Rep,  587,  where  a  statute  made  rail- 
roads    insurers     against     the     con- 
sequences of  fire  communicated  from 
tiieir  locomotives  regardless  of  neg^ 
ligence,  the  court  stated  that  in  ao- 
doitig  the  law  implied  in  them  the* 
right  and  duty  to  put  out  fires  when 
communicated.    The  railroad  in  that] 
case  contended  that  the  act  of  one  on' 
whose  land  the  fire  started,  in  request- 
ing its  section  men  to  allow  the  fire  to 
burn,  was  the  proxiniate  cause  of  l^e 
damage  sustained  by  the  plaintiff  to. 
vfhoae  land  it  finally  spread^  but  the 
court  refused  to  take  this  view,  and 
stated  that  the  duty  which  the  com-' 
pany  owed  could  not  be  excused  by  any 
arrangement  made  with  a  third  per- 
son. 

The  view  was  apparently  adopted  in 
Lake  Erie  &  W.  R.  Co.  v.  Reiser  (1900>» 
25  Ind.  App.  417,  58  N.  E.  505,  that  a 
duty  rested  on  the  company  to  extin- 
guish a  fire,  although  it  might  have 
been  started  by  its  engine  without  neg- 
ligence, but  nothing  is  said  relative  to* 
what  servants  the  duty  extended.    The 
point  discussed  in  the  case  was. as  to 
whether  there  was  a  confiict  betweeii  a, 
general  verdict  and  answers  to  special 
interrogatories    relating    to    contrib-^ 
utory  negligence  on  the  part  of  the 
person  whose  property  was  burned. 

J.  T.  W. 
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VNTTED  STATES,  Plflf.  in  Err., 

V. 

HEBMAN  H.  OPPENHEIMER  et  al. 

Wniied  Siaies  Supreme  Court -^  Deoemher  4,  1016. 
itA2  V.  S.  85,  61  L.  ed.  161,  87  Sup.  Ct  Rep.  68.) 

ludgitieiit  -—  res  judicata  —  dismissal  of  indictment. 

1.  A  judgment  dismissing  an  indictment  on  the  ground  that  the  offense 
ciiarged  is  barred  by  the  Statute  of  Limitations  is  a  bar,  irrespective  of 
any  question  of  former  jeopardy,  to  a  second  prosecution  under  a  new 
itadictment  for  the  same  offense. 

CSee  note  on  this  qtieation  beginning  an  page  519.] 

Appeal  '^  by  government  in  criminal     —  extent  of  right. 


case  —  sustaining  plea  in  bar. 

2.  A  jiidgment  of  a  Federal  district 
C0Urt  quashing  an  indictment  because 
of  a  previous  adjudication  upon  a 
fbrmer  fndictment  for  the  same  offense 
that  it  was  barred  by  the  Statute  of 
Limitatfons  is  one  sustaining  a  special 
plea  in  bar,  withih  the  meaning  of  the 
Aot  of  March  2,  1907,  governing  the 
right  of  the  governm^  to  a  review 
jtx  a  criminal  case,  although  the  de« 
flejQse  was  presented  by  demurrer  and 
motion  to  quash,  and  the  court  granted 
what  was  styled  the  motion  to  quash. 

Kee.  2  R..  a  K  185-188.1 


8.  The  clause  of  the  Act  of  March 
2,  1997,  giving  a  writ  of  error  to  the 
United  States  to  review  a  decision  of 
a  Federal  district  court  in  a  criminal 
case  sustaining  a  special  plea  in  bar, 
when  the  defendant  has  not  been  put 
in  jeopardy,  is  not  limited,  like  the 
earlier  clauses  of  that  statute,  to  judg* 
ments  based  on  the  invalidity  or  con* 
struction  of  the  statute  upon  which 
the  indictment  is  founded. 

[See  2  R.  C.  L.  185-188.] 


EiEtR(»t  to  the  t)idtrict  Court  of  the  United  States  for  the  Southern 
ilict  of  New  York  to  review  a  judgment  quashing  an  indictment  because 
of  a  previous  adjudication  that  a  former  indictment  for  the  same  offense 
tms  barred  by  the  Statute  of  Limitations.    Affirmed. 

Ilia  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Charles  Warren,  Assistant     erroneous    decision   that   the   indict- 
Attorney  General,  and  A.  J.  Clopton,     ments  were  barred  by  the  one-year 


fi>r  plaintiff  in  error : 

The  so-called  "motion  to  quash" 
filed  by  the  defendant  was  in  fact  and 
ih  law  a  special  plea  hi  bar. 

2  Bishop,  New  Orim.  Proc.  1918,  p. 

13;  United  States  v.  Kissel,  218  U.  S. 
:,  eiOr  54  L.  ed.  1168,  1179,  31  Sup. 
Rep.  124;  10  Enc.  PL  &  Pr.  669; 
Durland  v.  United  States,  161  U.  S. 
806,  814,  40  L.  ed.  709,  712, 16  Sup.  Ct. 
E^,  808;  Unfted  States  v.  Pond,  2 
Curt  a  O.  265,  Fed.  Cas.  No.  16,067; 
Archbold,  Crim.  Pr»  &  PI.  Pomeroy's 
Notesy  8th  ed.  818. 

The  defendant  was  not  placed  ih 

jeopardy    under    the    former    indict* 

ments,  nor  did  the  decision  of  Judge 

Thomas  on  the  pleas  to  those  indict- 

.ments  become-  res  adjudicata.     The 


Statute  of  Limitations  was  rendered 
upon  preliminary  pleas  which  were  in- 
terposed before  any  submission  to  or 
the  swearinsr  of  a  jury,  and  under  such 
condition  jeop/trdy  could  not  attach  or 
the  case  be  finally  determined  on  its 
merits. 

Kepner  v.  United  States,  195  U.  S. 
100,  128,  49  L.  ed.  114,  124,  24  Sup. 
Ct.  Rep.  797, 1  Ann.  Cas.  655;  1  Bishop, 
New  Crim.  Law,  8th  ed.  §  1027,  t  4; 
12  Cyc.  265;  Com.  v.  Gould,  12  Gray, 
171 ;  United  States  v.  Rogoff,  168  Fed. 
311;  United  States  v.  Van  Vliet,  23 
Fed.  35 ;  Ex  parte  Lange,  18  Wall.  163, 
178,  174,  21  L.  ed.  872,  877,  878;  Shoe- 
ner  v.  Pennsylvania,  207  U.  S.  188, 196, 
196,  52  L.  ed.  163, 166,  28  Sup.  Ct.  Rep. 
110;  Joy  V.  State,  14  Ind.  148;  Pritcn- 


UNITED  STATES 

(«42  V.  8.  85,  61  L.  ed. 

ett  ▼.  State,  2  Sneed,  285,  62  Am.  Dec 
468 ;  State  v.  Fley,  2  Brev.  838,  4  Am. 
Dec.  583;  State,  Duffy,  Prosecutor,  v. 
Britton,  48  N,  J.  L.  371,  7  Atl.  679,  af- 
firming 47  N.  J.  L.  251;  Marshall  v. 
Com.  20  Gratt  845;  24  Am.  &  Eng. 
Enc.  Law,  2d  ed.  830. 

The  first  ground  of  the  pleading, 
termed  "motion  to  quash,"  really  re- 
newed the  defense  of  the  one-year  bar 
of  limitation  embodied  in  §  29b  of  the 
Bankruptcy  Act  which  had  been  sus- 
tained to  the  former  indictments,  and 
necessarily  involved  a  construction  of 
the  Conspiracy  Statute  under  which 
the  indictment  here  involved  was 
brought. 

United  States  v.  Rabinowich,  238  U. 
S.  78,  59  L.  ed.  1211,  35  Sup.  Gt.  Rep. 
682. 

A  decision  upon  a  special  plea  in  bar 
when  the  defendant  has  not  been  put 
in  jeopardy  is  subject  to  review  here, 
whether  or  not  it  involves  the  con- 
struction of  the  statute  upon  which  the 
indictment  is  based. 

United  States  v.  Keitel,  211  U.  S. 
370,  398, 399,  53  L.  ed.  230,  244,  29  Sup. 
Ct.  Rep.  123. 

The  indictment  alleges  that  an  ad- 
ditional overt  act  was  committed  by 
the  defendant  in  error  less  than  one 
year  before  it  was  brought,  and  as  lim- 
itation begins  to  run  from  the  commis- 
sion of  the  last  overt  act,  and  not  from 
the  date  of  the  formation  of  the  con- 
spiracy, the  decision  of  Judge  Thomas 
discharging  the  defendants  under  the 
former  indictment,  on  the  plea  of  the 
one-year  bar  can  have  no  application, 
and  necessarily  cannot  become  the  law 
of  the  case  or  constitute  res  judicata. 

Brown  v.  Elliott,  225  U.  S.  392,  401, 
56  L.  ed.  1136,  32  Sup.  Ct  Rep.  812; 
United  States  v.  Kissel,  218  U.  S.  601, 
607,  608,  54  L.  ed.  1168,  1178,  81  Sup. 
Ct.  Rep.  124. 

Messrs.  Benjamin  Slade,  Abram  J. 
Rose,  and  L.  Laflin  Kellogg,  for  de- 
fendants in  error: 

The  pleadings  below  were  entitled 
and  adjudicated  as  "demurrer"  and 
'Motion  to  quash."  They  were  not  "a 
plea  in  bar."  This  court  will  not  con- 
strue pleadings  and  hold  a  demurrer 
or  motion  to  quash  to  be  anything  else, 
unless  it  clearly  appears  that  (a)  the 
decision  entered  was  based  upon  the 
construction  of  the  statute  upon  which 
the  indictment  is  founded. 

United  States  v.  Adams  Exp.  Co.  229 
U.  S.  381,  57  L.  ed.  1237,  33  Sup.  Ct. 
Rep.  878,  or 

(b)  The  court  in  the  judgment  ex- 
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pressly  placed  ltd  dedlsion  that  the 
United  States  could  not  prosecute  the 
defendants  upon  the  plea  of  the  bar  of 
limitationa. 

United  States  v.  Barben  219  U.  S.  1%, 
55  L.  ed.  99,  31  Sup.  Ct.  Rep.  2(Q. 

The  action  of  the  lower  court  'in 
halding  that  the  pilor  judgment  was 
a  bar  to  the  prosecution  of  the  last  in- 
dictment was  correct 

Whart.  Crim.  PI.  &  Pr.  Bth  ed.  |  40fc 
1  Chitty,  Crim.  Law,  pp.  442,  448;  2 
Bishop.  New  C^im.  Proc.  §  781  and 
note ;  Stephen's  Digest  Ciim.  Proc.  art. 
258,  p.  171;  Reg.  v.  Houst^  2  Craw. 
&  D.  (Ir.)  810;  State  y,  fields^  1(^ 
Iowa,  412,  76  N.  W.  802j  Archbold, 
Crim.  PI.  Ev.  &  Pr.  21st  ed.  149;  WelM, 
Res  Adjudicata,  S  274:  Northern  P.  K. 
Co.  V.  Slaght  205  U  S.  122, 130,  51  L. 
ed.  738,  741,  27  Sup.  Ct.  Rep.  442; 
Lamar  v.  United  States,  240  U.  S.  60, 
65,  60  L.  ed.  626,  528,  36  Sup.  Ct.  Rep. 
255;  Detroit  &  A.  R.  Oo.  v.  Michigan  R. 
Commission,  240  U  S.  564^  571,  60  L. 
ed.  802,  807,  36  9up.  Ct  Rep.  424^  Mt. 
Vemon-Woodberry  Cotton  J)uck  Co.  y. 
Alabama  Interstate  Power  Go.  240  U. 
S.  30,  60  L.  ed.  501,  36  Sup.  Ct.  Rep. 
234 :  Com.  v.  EJIIis,  160  Mass.  165,  35 
N.  E.  773;  Gelston  v.  Hoyt,  3  Wheat. 
316,  4  L.  ed.  399;  Reg.  y.  Haughton,  1 
El.  &  Bl.  501,  118  Eng.  Reprint,  522, 
22  L.  J.  Mag.  Cas.  N.  S.  89, 17  Jur.  4^, 
1  Week.  Rep.  164,  6  Cox,  C.  C.  101-;  Rex 
V.  Brown,  17  Cox,  C.  C.  79;  Coffey  v. 
United  States,  116  U.  S.  436,  445,  29  L. 
ed.  684,  687,  6  Sup.  Ct.  Rep.  437;  Bis- 
sell  V.  Spring  Valley  Twp.  124  U.  S. 
226,  233,  81  L.  ed.  411,  414,  8  Sup.  Gt. 
Rep.  495;  Bouchaud  v.  Bias,  8  Denlp, 
288;  State  ▼.  Wear,  145  Mo.  206,  46  S. 
W.  1099;  Duchess  of  Kingston's  Case 
(1776)  20  How.  St  Tr.  538;  Disti'ict  of 
Columbia  v.  Brewer,  82  App.  D.  C 
388;  Oglesby  v.  Attrill,  14  Fed.  214. 

Mr.  Justice  Holmes  delivered  tlie 
opinion  of  the  court: 

The  defendant  in  error  and  others 
were  indicted  for  a  conspiracy  t0 
conceal  assets  from  a  trustee  in 
banl^nptcy.  Act  of  July  1,  1891S, 
chap.  541,  §  29,  30  Stat,  at  L.  64^, 
664,  Comp.  Stat.  1918,  §§  968^ 
9613,  1  Fed.  Stat.  Anno.  2d  ed.  pp. 
509,  844  The  defendant  Oppen- 
heimer  set  up  a  previous  adjudica- 
tion upon  a  former  indictment  for 
the  same  offense  that  it  was  barred 
by  the  one-year  Statute  of  Limita- 
tions in  the  Bankruptcy  Act  tot 
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offenses  againi^  that  act,  §  29d,- 
adjudication  since  held  to  be  wrong 
in  another  case.  United  States  v. 
Rabinowich,  238  U.  S.  78,  59  L.  ed. 
1211,  35  Sup.  Ct.  Rep.  682.  This 
defense  was  presented  in  four 
forms,  entitled,  respectively,  demur- 
rer, motion  to  quash,  plea  in  abate- 
ment, and  plea  in  bar.  After  motion 
by  the  government  that  the  defend- 
ant be  required  to  elect  which  of  the 
four  he  would  stand  upon,  he  with- 
drew the  last-mentioned  two,  and 
subsequently  the  court  granted 
what  was  styled  the  motion  to 
quash,  ordered  the  indictment 
quashed,  and  discharged  the  defend- 
ant without  day.  The  government 
brings  this  writ  of  error,  treating 
the  so-called  motion  to  quash  as  a 
plea  in  bar,  which  in  substance  it 
was.  United  States  v.  Barber,  219 
U.  S.  72,  78,  55  L.  ed.  99,  101,  31 
Sup.  Ct.  Rep.  209. 

The  defShdant  objects  that  the 
statute  giving  a  writ  of  error  to  the 
United  States  from  the  decision  or 

'  .  judgment     sustain- 
Appeal— br  jj^g  ^  spccial  plca  in 

orfmfnai  cane*^     bar,  when  the  de- 
p7ea%ii  bar.  fcndant     has     not 

been  put  in  jeop- 
ardy, Act  of  March  2,  1907,  chap. 
2564,  34  Stat,  at  L.  1246,  Comp. 
Stat.  1913,  §  1704,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  149,  is  limited  like 
the  earlier  clauses  to  judgments 
based  on  the  invalidity  or  construc- 
tion of  the  statute  upon  which  the 
indictment  is  founded.  But  that 
limitation  expressed  in  each  of  the 

two  preceding  para- 
graphs of  the  stat- 
ute is  not  repeated  here.  The  lan- 
guage used  in  United  States  v.  Kei- 
tel,  211  U.  S.  370,  399,  53  L.  ed.  230, 
245,  29  Sup.  Ct.  Rep.  123,  had 
reference  only  to  the  construction  of 
the  indictment  and  to  its  sufficiency 
upon  matters  not  involving  a  stat- 
ute, in  cases  brought  up  by  the 
United  States  under  the  earlier 
clauses  of  the  act.  That  quoted  from 
United  States  v.  Kissel,  218  U.  S. 
601, 54  L.  ed.  1168,  31  Sup.  Ct.  Rep. 
124,  so  far  as  material,  also  meant 
that  the  sufficiency  of  the  indictment 


st^nt  of  riarbt* 


would  not  be  considered  here  upon  a 
writ  of  error  to  the  allowance  of  a 
plea  in  bar.  In  view  of  our  opinion 
upon  the  merits,  we  do  not  discuss 
the  preliminary  objections  at  great- 
er length. 

Upon  the  merits  the  proposition 
of  the  government  is  that  the  doc- 
trine of  res  judicata  does  not  exist 
for  criminal  cases  except  in  the 
modified  form  of  the  5th  Amend- 
ment, that  a  person  shall  not  be  sub- 
ject for  the  same  offense  to  be 
twice  put  in  jeopardy  of  life  or  limb ; 
and  the  conclusion  is  drawn  that  a 
decision  upon  a  plea  in  bar  cannot 
prevent  a  second  trial  when  the  de- 
fendant never  has  been  in  jeopardy 
in  the  sense  of  being  before  a  jury 
upon  the  facts  of  the  offense 
charged.  It  seems  that  the  mere 
statement  of  the  position  should  be 
its  own  answer.  It  cannot  be  that 
the  safeguards  of  the  person,  so 
often  and  so  rightfully  mentioned 
with  solemn  reverence,  are  less  than 
those  that  protect  from  a  liability 
in  debt.  It  cannot  be  that  a  judg* 
ment  of  acquittal  on  the  ground  of 
the  Statute  of  Limitations  is  less  a 
protection  against  a  second  trial 
than  a  judgment  upon  the  ground  of 
innocence,  or  that  such  a  judgment 
is  any  more  effective  when  entered 
after  a  verdict  than  if  entered  by 
the  s^vermnent's  consent  before  a 
jury  is  impaneled ;  or  that  it  is  con- 
clusive if  entered  upon  the  general 
issue  (United  States  v.  Kissel,  218 
U.  S.  601,  610,  54  L.  ed.  1168,  1179, 
31  Sup.  Ct.  Rep.  124),  but  if  upon  a 
special  plea  of  the  statute,  permits 
the  fiefendant  to  be  prosecuted 
again.  We  do  not  suppose  that  it 
would  be  doubted  that  a  judgment 
upon  a  demurrer  to  the  merits 
would  be  a  bar  to  a  second  indict- 
ment in  the  same  words.  Stat^  v. 
Fields,  106  Iowa,  406,  76  N.  W.  802 ; 
Whart.  Crim.  PL  &  Pr.  9th  ed.  §  406. 

Of  course,  the  quashing  of  a  bad 
indictment  is  no  bar  to  a  prosecu- 
tion upon  a  good  one,  but  a  judg- 
ment for  the  defendant  upon  the 
ground  that  the  prosecution  is 
barred  goes  to  his  liability  as  mat- 
ter  of   substantive   law,   and   one 
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judgment  that  he  is  free  as  matter 
of  substuitive  law  is  as  good  as  an- 
other. A  plea  of  the  Statute  of 
Limitations  is  a  plea  to  the  merits 
(United  States  v.  Barber,  219  U.  S. 
72»  78,  56  L.  ed.  99, 101,  31  Sup.  Ct. 
Rep.  209),  and  however  the  issue 
was  raised  in  the  former  case,  after 
judgment  upon  it,  it  could  not  be  re- 
opened in  a  later  prosecution.    We 

may  adopt  in  its 
m  frSli^ata^  application  to  this 
ffSilVSSlf*         ca»e  the  statement 

of  a  judge  of  great 
experience  in  the  criminal  law: 
'^here  a  criminal  charge  has  been 
adjudicated  upon  by  a  court  having 
jurisdiction  to  hear  and  determine 
it,  the  adjudication,  whether  it  takes 
the  form  of  an  acquittal  or  convic- 
tion, is  final  as  to  the  matter  so 
adjudicated  upon,  and  may  be  plead- 
ed in  bar  to  any  subsequent  prose- 
cution for  the  same  offense.  .  •  • 
In  this  respect  the  criminal  law  is  in 
imison  with  that  which  prevails 
in  civil  proceedings.''  Hawkins,  J., 
in  Reg.  v.  Miles,  L.  R.  24  Q.  B.  Div. 
428,  431.  The  finality  of  a  previous 
adjudication  as  to  the  matters  de- 
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termined  by  it,  is  the  ground  of  de- 
cision in  Com.  v.  Evans,  101  Mass. 
25,  the  criminal  and  the  civil  law 
agreeing,  as  Mr.  Justice  Hawkins 
says.  Com.  v.  Ellis,  160  Mass.  165, 
35  N.  E.  778 ;  Brittain  v.  Kinnaird, 
1  Brod.  &  B.  482, 129  Eng.  Reprint, 
789,  4  J.  B.  Moore,  50,  Gow,  N.  P. 
164,  21  Revised  Rep.  680.  Seem- 
ingly the  same  view  was  taken  in 
Frank  v.  Mangum,  287  U.  S.  309, 
334,  59  L.  ed.  969,  983,  35  Sup.  Ct. 
Rep.  582,  as  it  was  also  in  Coffey  v. 
United  States,  116  U.  S.  436, 445, 29 
L.  ed.  684,  687,  6  Sup.  Ct.  Rep.  437. 

The  safeguard  provided  by  the 
Constitution  against  the  gravest 
abuses  has  tended  to  give  the  im- 
pression that  when  it  did  not  apply 
in  terms,  there  was  no  other  princi- 
ple that  could.  But  the  5th  Amend- 
ment was  not  intended  to  do  away 
with  what  in  the  civil  law  is  a  funda- 
mental principle  of  justice  (Jeter  v. 
Hewitt,  22  How.  352,  364,  16  L.  ed. 
345,  348),  in  order,  when  a  man 
once  has  been  acquitted  on  the  mer- 
its, to  enable  the  government  to 
prosecute  him  a  second  time. 

Judgment  affirmed. 


ANNOTATION. 

Discharge  of  accused  under  a  Imittation  statute  as  a  bar  16  a  subsequent  prose- 
cution for  the  same  offense. 


Oeneral  mle. 

Where  an  accused  person  is  dis- 
charged by  virtue  of  a  statute  provid- 
ing a  special  limitation  of  time  within 
which  no  prosecution  may  be  had  for 
certain  designated  crimes,  offenses,  or 
misdemeanors,  such  discharge  will 
operate  as  a  bar  to  subsequent  prose- 
cutions for  the  same  offense,  although 
under  a  later  indictment.  UNrrED 
States  v.  OppENHEiMEit  (reported 
herewith),  ante,  516. 

This  rule  is  more  frequently  applied 
to  cases  construing  statutes  which  re- 
quire the  discharge  of  the  accused  un- 
less the  action  against  him  is  tried 
within  a  designated  time  after  his  ar- 
rest, and  it  is  held  that  under  such 
statutes  the  discharge  of  the  accused 
will  constitute  a  bar  to  a  subsequent 
prosecution  for  the  same  offense,  es- 


pecially where  the  statute  in  effect 
provides  that  the  accused  shall  be  dis- 
charged and  acquitted  of  the  offense 
if  not. tried  within  a  stated  time  after 
arrest  or  imprisonment.  Denny  v. 
State  (1849)  6  Ga.  491;  Durham  v. 
State  (1851)  9  6a.  306;  Kerese 
V.  State  (1851)  10  Ga.  95;  Jordan  v. 
State  (1855)  18  6a.  532;  Holt  v.  State 
(1858)  38  6a.  187;  Brown  v.  State 
(1890)  85  6a.  713,  11  S.  E.  831 ;  Mc- 
Guire  v.  Wallace  (1886)  109  Ind.  284, 
10  N.  B.  Ill;  State  v.  Wear  (1898)  145 
Mo.  162,  46  S.  W.  1099 ;  Hester  v.  Com. 
(1877)  85  Pa.  139. 

The  foregoing  Georgia  cases  con-* 
strued  a  provision  of  the  Georgia  Code 
to  the  effect  that  where  the  accused 
demands  a  trial  after  the  lapse  of  a 
stated  time,  if  he  is  not  tried  within 
a  given  time  thereafter  he  shall  be 
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absolutely  discharged  and  acquitted  of 
the  offense.  Jordan  v.  State  (1855)  18 
Ga.  582;  Holt  v.  State  (1868)  S8  Ga« 
187;  Brown  v.  State  (1890)  85  6a.  713, 
11  S.  E.  831. 

As  suggested,  the  foregoing  rule  has 
been  applied  where  the  statute  in  ef* 
feet  provides  for  the  discharge  and 
acquittal  of  the  accused  for  failure  to 
prosecute  him  within  a  designated  time 
after  his  arrest.  It  would  seem,  how- 
ever, that  it  is  not  essential  that  the 
statute  should,  in  express  terms,  pro* 
vide  for  the  acquittal  of  the  accused 
in  order  that  his  discharge  for  failure 
to  prosecute  him  may  operate  as  a  bar 
to  further  prosecution  for  the  same 
offense.  Thus,  in  McGuire  v.  Wallace 
(1886)  109  Ind.  284,  10  N.  E.  Ill,  in 
construing  a  statute  which  provided  in 
effect  that  no  defendant  shall  be  de- 
tained in  jail  without  a  trial  on  a  crim- 
inal charge  beyond  a  designated  period 
of  time,  and  that  if  he  is  he  may  make 
application  for  his  discharge,  the  court 
said  that  if  the  delay  was  not  occa- 
sioned by  any  one  of  the  matters  with- 
in the  exception,  and  if  the  trial  court 
is  satisfied  that  there  is  evidence  for 
the  state  which  reasonable  diligence 
did  not  enable  it  to  procure,  and  that 
there  is  just  ground  to  believe  thsit 
such  evidence  may  be  procured  by  the 
next  term  of  court,  it  shall  continue 
the  case,  and  remand  the  prisoner.  In 
such  case,  if  the  state  fails  to  bring 
the  accused  to  trial  at  the  next  term, 
he  is  entitled  to  his  discharge,  and  this 
discharge  amounts  to  an  acquittal  of 
the  offense. 

In  Johnson  v.  State  (1884)  42  Ohio 
St.  207,  it  is  said  that  "in  former  times, 
persons  were  in  many  instances  con- 
fined in  prison  for  years,  under  various 
pretexts,  without  being  brought  to 
trial.  Nothing  could  be  more  sub- 
versive of  liberty.  To  prevent  such 
abuse  in  this  country,  it  is  ordained  in 
our  Constitutions,  Federal  and  state, 
that  the  accused  shall  be  entitled  to  a 
speedy  public  trial,  and  statutory  pro- 
visions have  been  enacted  •  .  •  in 
aid  of  that  clause  of  our  state  Con- 
stitution. But  it  was  not  the  purpose 
of  the  Constitution  or  the  statute  to 
screen  guilty  men  from  punishment,  or 
to  require  of  courts  or  ofiicers  things 


physically  impossible.  Of  course, 
when  it  appears  that  the  statute  has 
been  disregarded  the  accused  is  enti- 
tled to  a  discharge.  But  it  niiust  be  re- 
membered that  the  discharge  is  equiv- 
alent to  a  verdict  of  acquittal  with 
judgment  thereon.  .  .  •  Again,  the 
court  of  common  pleas  is  a  tribunal  of 
superior  jurisdiction,  its  record  im- 
porting absolute  verity,  and  the  ordera 
made  in  a  cause  pending  in  that  court 
are,  in  the  absence  of  anything  ap- 
pearing to  the  contrary,  presumed  to 
have  been  rightly  and  properly  made. 
And,  besides,  an  error  in  refusing  to 
discharge  for  such  cause  can  never 
be  properly  presented  in  this  court 
until  there  has  been  a  conviction 
.  •  .  and  here  it  is  admitted  that, 
aside  from  this  alleged  error,  the  pris- 
oner was  properly  convicted.  For 
these  reasons,  we  are  clear  that  in 
order  to  authorize  this  court  to  reverse 
a  conviction  on  such  ground,  and  order 
a  discharge,  the  accused  must  come 
prepared  to  show  that  his  case  is  plain- 
ly within  the  terms  of  the  statute." 

In  State  v.  Wear  (1898)  145  Mo.  162, 
46  S.  W.  1099,  the  prosecution  was  dis- 
missed because  the  accused  was  not 
tried  within  the  time  prescribed  by  a 
statute,  in  effect  providing  that  if  any 
person  indicted  for  any  offense  and 
held  to  answer  should  not  be  brought 
to  trial  by  the  end  of  the  third  term 
following  his  arrest,  etc.,  he  shall  be 
entitled  to  be  discharged  so  far  as 
relates  to  such  offense.  Under  these 
circumstances,  it  was  held  that  the 
subsequent  prosecution  under  a  later 
indictment  was  barred  by  the  prior 
discharge. 

In  Henwood  v.  People  (1914)  57 
Colo.  544,  143  Pac.  373,  Ann.  Cas. 
1916A,  1111,  it  is  apparently  assumed 
that  a  discharge  would  constitute  a  bar 
to  further  prosecution  where  obtained 
under  a  statute  providing  in  effect  that 
if  a  person  committed  for  certain 
crimes  shall  not  be  tried  on  or  before 
a  certain  time  thereafter,  he  shall  be 
set  at  liberty  by  the  court  unless  the 
delay  shall  have  been  on  the  applica- 
tion of  the  prisoner.  It  was,  however, 
held  that  :97here  the  prisoner  was  ac- 
cused of  committing  two  murders  at 
the  same  time,  his  discharge  from  im- 
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in  one  of  the  cases  was 
no  bar  to  his  prosecution  in  the  other 
.  case.    The  court  said  that^  "generally 
speiJdng^  the  plea  of  autrefois  acquit 
is  a  plea  by  the  defendant  that  he  had 
been  formerly  tried  and  acquitted  of 
the  same  offense  charged  in  the  infor- 
mation to  which  the  plea  is  made^ 
Such  a  plea,  when  sufficient  and  estab- 
lished, is  upheld  by  virtue  of  the  pro- 
visions of  our  Bill  of  Rights,  and  the 
principle  of  the  common  law  to  the 
effect  that  a  person  shall  not  be  twice 
put  in  jeopardy  for  the  same  offense. 
Conceding,  but  not  deciding,  that  the 
plea  alleged  facts  from  which  it  ap- 
pears the  crimes  charged  in  the  two 
informations  constitute  one  and  the 
same  offense,  we  will  consider  the  con- 
tention on  behalf  of  defendant  that 
setting  him  at  liberty  in  the  Von  Phul 
case  was  equivalent  to  an  acquittal  by 
a  jury,  or  barred  a  prosecution  for  the 
murder  of  Von  Phul,  and  was  there- 
fore a  bar  to  the  prosecution  for  the 
murder  of  Copeland.    The  proceeding 
setting  the  defendant  at  liberty  in  the 
Von  Phul  case  was  in  no  sense  a  trial 
on  the  merits;  neither  does  it  appear 
therefrom  that  he  has  been  placed  in 
jeopardy  in  that  case.    It  was  not  the 
purpose  of  our  statute  to  enable  the. 
guilty  to  escape,  but  to  prevent  unnec- 
essary delays  on  the  part  of  the  prose- 
cution, so  that  the  utmost  which  can 
be  claimed  for  the  statute,  generally 
speaking,  is  that  it  was  thereby  in- 
tended to  give  effect  to  that  provision 
of  our  Bill  of  Rights  which  guarantees 
one  accused  of  a  criminal  offense  a 
speedy  trial,  and  therefore,  when  one 
charged  with  a  crime  brings  himself 
within  its  provisions,  he  is  entitled  to 
be  set  at  liberty,  and  cannot  after- 
wards be  committed  or  held  for  the 
same  offense,  when  charged  therewith 
in  a   second  indictment  or  informa-^ 
tion/' 

But  in  Ex  parte  Clarke  (1880)  54 
CaL  412,  the  statute  construed  pro- 
vided for  the  dismissal  of  prosecution 
of  persons  not  indicted  within  a  desig- 
nated time.  It  was  held  that  such  a 
dismissal  did  not  bar  a  subsequent 
prosecution  for  the  same  offense  under 
a  later  indictment.  The  court  said 
that  the  order  dismissing  the  prosecu- 


tion ends  the  action  commenced  by  the 
complaint  upon  which  the  respondent 
was  imprisoned.  It  ended  the  action, 
however,  not  by  any  judgment  upon 
the  merits  of  the  case,  but  by  an  order 
in  the  nature  of  nonsuit,  in  effect 
amounting  merely  to  a  simple  opinion 
of  the  court  that  that  proceeding  ought 
not  to  be  further  prosecuted*  Inas- 
much as  there  was  no  limitation  of 
time  applicable  to  prosecution  for  mur- 
der, and  as  the  defendant  has  in  his 
favor  no  order  dismissing  the  action, 
he  had  never  been  put  in  jeopardy 
within  the  meaning  of  the  Constitu- 
tion. A  new  action  on  behalf  of  the 
people  may,  in  such  case,  be  initiated- 
at  any  subsequent  day. 

In  State  v.  Garth waite  (1861)  23 
N.  J.  L.  143,  the  statute  construed  pro- 
vided that  every  indictment  should  be 
tried  at  the  term  or  session  in  which 
issue  was  joined,  or  the  next  term 
thereafter,  and  if  such  indictment  is 
not  so  tried  the  defendant  shall  be  dis- 
charged. A  discharge  granted  under 
this  statute  was  held  not  to  bar  a 
prosecution  for  the  same  offense  com- 
menced under  a  subsequent  indict- 
ment. 

In  Byrd  v.  State  (1834)  1  How. 
(Miss.)  163,  in  construing  a  statutory 
provision  that  if  such  prisoner  is  not 
prosecuted  by  indictment  and  trial 
within  the  stated  time,  he  shall  be  dis- 
charged from  further  imprisonment, 
etc.,  the  court  said  that  the  utmost 
extent  to  which  this  law  can  be  car- 
ried was  to  a  total  discharge  from 
imprisonment  for  the  same  offense, 
and  cannot  go  to  bar  a  prosecution  for 
the  crime  charged.  A  discharge  upon 
motion  under  this  section  can  have  no 
greater  effect  than  a  discharge  for  the 
same  cause  upon  a  writ  of  habeas  cor- 
pus, which  only  goes  to  free  the  pris- 
oner from  imprisonment  for  the  same 
cause  unless,  by  the  order  of  a  court 
of  competent  jurisdiction,  he  shall  be 
ordered  into  custody. 

In  Hester  v.  Com.  (1877)  85  Pa.  139, 
a  prosecution  for  murder  was  nolle 
pressed  immediately  before  the  hear- 
ing of  the  motion  in  behalf  of  the  ac- 
cused for  his  discharge.  Although 
the  discharge  was  three  days  after  the 
expiration  of  the  second  term  follow- 
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in£r  the  Indictment,  the  court  said  it' 
was  unnecessary  to  consider  what  the 
effect  of  a  discharge  under  the  stat^ 
ute  prescribing  the  two-term  rule 
would  have  been,  since  the  motion  for 
discharge  was  not  grounded  on  that 
rule* 

In  State  v.  Deslovers  (1917)  40  R.  L 
89,  100  Atl.  64,  where  the  state  nolle 
pressed  the  indictment  to  avoid  dis- 
missing the  defendant  under  a  statute 
providing  in  effect  that  persons  in- 
dicted and  imprisoned  for  certain 
crimes  shall  be  tried  or  bailed  out 
within  a  designated  time,  it  was  held 
that  the  defendant  was  subject  to  trial 
\ipon  a  new  indictment,  notwithstand- 
ing such  nolle  pros.  The  court  said 
that  this  statute  made  no  express  pro- 
vision and  contained  no  language  from 
which  any  inference  could  be  drawn 
as  to  the  effect  of  such  failure  to  try 
a  prisoner,  or  bail  him  within  the  time 
specified,  upon  the  subsequent  status 
of  a  defendant,  with  reference  to  his 
further  prosecution  for  the  crime; 
hence  it  was  reasonable  to  assume 


that  it  was  intended  under  such  condi- 
tions that  the  defendant  was  to  be 
left  to  his  remedy  to  be  released  from 
imprisonment  by  habeas  corpus,  with- 
out thereby  affecting  the  right  to  fur- 
ther prosecute  him  for  the  crime. 

Where    statute    limits    elPeot    of    dis- 
ol&arse* 

On  the  other  hand,  the  statute  may 
expressly  provide  that  the  effect  of  a 
discharge  shall  be  so  limited  that  it 
will  not  operate  as  a  bar  to  a  further 
prosecution. 

For  example,  a  statute  providing 
that  the  court  shall  order  a  criminal 
prosecution  to  be  dismissed  where  no 
indictment  was  returned  within  a  des- 
ignated time,  and  that  the  order  of  dis- 
missal shall  be  a  bar  to  any  other 
prosecution  for  the  same  offense  if  it 
is  a  misdemeanor,  but  not  if  it  is  a  fel- 
ony, the  dismissal  of  the  prosecution 
for  homicide  for  failure  to  file  an  in- 
formation within  a  designated  time  is 
not  a  bar  to  a  subsequent  action.  Re 
Butts  (1918)  19  Ariz.  818,  170  Pac 
792.  A.  G.  S. 


W.  H.  LAIRD,  Appt., 

> 

V. 

.   STATE  OF  TEXAS. 

Texas  Court' of  Oritninal  Appeals^ March  i,  1916. 
(79  Tex.  Grim.  Rep.  129, 184  S.  W.  810.) 

Judgment  —  collateral  attack  —  right  of  one  invoking  jurisdiction* 

1.  A  judgment  of  divorce,  void  for  want  of  jurisdiction  in  the  court 
rendering  it,  cannot  be  collaterally  attacked  by  the  one  who  invoked  the 
jurisdiction  for  the  purpose  of  rendering  his  wife  incompetent  as  a  wit- 
ness against  him  in  a  prosecution  for  perjury. 

{See  note  on  this  question  beginning  on  page  585.] 


Appeal  —  recognizance  after  expira- 
tion of  term  —  sufficiency. 

2.  A  convict  who  fails  to  make  the 
statutory  recognizance  for  his  release 
pending  appeal,  at  the  term  at  which 
he  was  convicted,  does  not  oust  the 
appellate  court  of .  jurisdiction  by  mak- 
ing the  recognizance  and  securing  his 
liberty  at  the  next  term  of  court,  al- 
though the  statute  merely  provides 
that  if,  after  appealing,  he  fails  to 


make  recognizance  during  the  term  of 
court,  he  may  be  permitted  to  give  bail 
and  obtain  his  release  by  giving,  after 
the  expiration  of  such  term  and  in 
vacation,  his  bail  bond  to  the  sheriff. 
[See  3  R.  C.  L.  15,  81.] 

Perjury  —  effect  of  court's  want  of 
jurisdiction. 

3.  One  is  not  relieved  from  liability 
for  perjury  in  falsely  swearing  to  resi- 
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dence  to  give  the  court  jurisdiction  of     he  had  lH)t  in  lact  required  the  neees- 

his  suit  for  divorce,  by  the  fact  that     sary  residence. 

the  court  had  no  jurisdiction  because         [See  21  R.  C.  %,  261.!{ 

(Prendergast,  P.  J.,  dissents  from  proposition  1/    Davidson,  J.,  dissents  from 

proposition  2.) 


Appeal  by  defendant  from  a  judgment  of  the  Criminal  District  Court 
for  Dallas  County,  convicting  him  of  perjury.    Affirmed- 


On  the  first  hearing,  Prendergast, 
P.  J.,  stated  the  facts  as  follows:. 
The  term  of  court  at  which  appel- 
lant was  convicted,  both  as  a  mat^ 
ter  of  fact  and  as  fixed  by  law, 
convened  July  5th  and  adjouriied 
October  2, 1915.  The  trial  occurred, 
and  the  verdict  was  rendered  and 
the  judgment  thereon  entered,  Sep- 
tember 24,  1915.  Within  that 
term  and  in  proper  time  appellant 
made  his  motion  for  a  new  trial, 
and  by  leave  of  the  court  within 
term  time  filed  an  amended  motion. 
These  were  heard  and  overruled  by 
the  court  on  October  1,  1915,  at 
which  time  the  appellant  gave  no- 
tice of  appeal  to  this  court,  which 
was  duly  then  and  there  entered  on 
the  minutes  of  the  court.  Imme-» 
diately  thereafter  he  was  properly 
sentenced.  In  overruling  his  said 
motions,  the  court,  as  a  part  of  that 
order,  fixed  the  amount  of  appel- 
lant's recognizance  at  $2,000,  and 
he,  being  present  and  in  custody, 
was  committed  to  jail  until  the  de- 
cision of  his  case  on  appeal  by  this 
court.  The  sentence  also  is  to  the 
same  effect. 

Appellant  did  not  enter  into  a 
recognizance  at  that  term  of  court, 
nor  attempt  to  do  so,  so  far  as  this 
record  discloses,  but  the  sheriff,  by 
virtue  of  said  orders  and  the  law, 
then  having  him  in  custody,  proper- 
ly confined  him  in  the  county  jail. 
The  next  term  of  that  court  con- 
vened on  Monday,  October  4th,  and 
continued  in  session  for  that  Octo- 
ber term,  the  time  required  and 
authorized  by  law.  On  October 
8th,  during  that  October'  term,  in 
open  court,  appellant  attempted 
to  gain  his  liberty,  and  did  so, 
by  on  that  date,  in  open  court, 
ente/ing  into  a  recognizance  pend- 
ing   his    appeal'   here.     That    re- 


cognizance, both  in  substance  an<d 
in  form,  follows  the  statute  (Code 
Crim.  Proc.  art.  903).  Under  that 
recognizance  he  was  discharged 
by  the  sheriff  from  jail  and  from 
his  custody,  and  he  has  contigu- 
ously since  then  been  at  liberty 
and  still  iq. 

Messrs.  Robert  B.  Allen  and  Charles 
A.  Pippen  for  appellant. 

Mr.  C.  C*  McDonald,  Assistant  At- 
torney General^  for  the  State. 

Harper,  J.,  delivered  the  opinion 
of  the  court: 

On  a  former  day  of  this  term  this 
cause  was  dismissed  because  appel- 
lant, after  the  adjournment  of  the 
term  of  court  at  which  he  was  con- 
victed, entered  into  a  recognizance 
at  the  next  term  of  the  court,  it  be- 
ing held  that  after  the  adjournment 
of  the  court  for  the  term  at  which 
appellant  was  tried^  the  statute  only 
authorized  the  giving  of  a  bail  bond, 
and,  he  having  given  a  recognizance, 
the  jurisdiction  of  this  court  was 
ousted  when  he  was  allowed  to  go 
at  large  after  giving  a  recognizance, 
— ^he  would,  in  law,  be  regarded  as 
having  escaped  confinement.  At  the 
time  the  case  was  originally  before 
the  court,  the  writer  at  that  time 
suggested  this  was  not  the  construc- 
tion that  should  be  given  the  statute, 
but,  instead,  the  proper  construc- 
tion of  it  was  that  if  the  court  was 
in  session,  a  recognizance  was  au« 
thorized  to  be  taken,  and  a  bail  bond 
could  be  given  only  when  the  court 
was  in  vacation.  The  articles  gov- 
erning this  matter  are  articles  901- 
903,  and  904.  That  the  recogni- 
zance given  is  in  accordance  with 
article  903  is  not  questioned,  but  it 
is  contended  that  the  proper  con- 
struction of  these  articles  is  that,  if 
a  recognizdiice  is  given,  it  must  be 
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at  the  term  at  which  the  trial  was 
had,  and  if  not  then  given,  a  person 
can  secure  his  release  on^  by  giv- 
ing a  b^  bond*  in  lieu  of  a  recog^ 
nizance;  and  it  is  claimed  this  is  the 
proper  construction  of  article  904, 
which  reads :  ''If,  for  any  cause,  the 
defendant  fails  to  enter  into  and 
make  the  recognizance  mentioned  in 
article  903  during  the  term  of  court, 
but  gave  notice  of  and  took  an  ap- 
peal from  such  conviction  during 
such  term,  he  shall,  notwithstanding 
such  failure,  be  permitted  to  give 
bail  and  obtain  his  release  from  cus- 
tody by  giving,  after  the  expiration 
of  such  term  of  court  and  in  vaca- 
tion, his  bail  bond  to  the  sheriff, 
with  two  or  more  good  and  sufficient 
sureties,"  ete. 

To  the  writer^s  mind,  this  article 
was  clothed  in  such  language  as  to 
be  subject  to  either  construction, 
and  while  he  thought  that  perhaps 
the  better  construction  would  be 
that,  if  the  court  was  in  session,  a 
recognizance  should  be  given,  and  a 
bail  bond  was  only  authorized  to  be 
taken  when  the  court  was  in  vaca- 
tion, and,  therefore,  no  recognizance 
could  be  entered  into,  yet,  i^ter  dis- 
cussing it  with  the  otiier  members 
of  the  court,  as  it  was  only  a  matter 
of  procedure,  he  said  he  would  not 
dissent  from  such  holding,  as  he 
thought  it  better  to  get  a  settled 
construction.  Since  the  original 
opinion  has  been  handed  down,  we 
have  been  led  to  a  further  study  of 
the  question,  and  we  find  that  when 
the  criminal  procedure  required, 
when  the  court  was  in  session,  that 
a  defendant,  when  arrested  for  a 
felony,  enter  into  a  recognizance  in 
open  court,  and  a  sheriff  was  au- 
thorized to  take  bond  only  when  the 
court  was  in  vacation  (articles  325 
and  326,  White's  Anno.  Proc.),  it 
was  held  that  if  the  court  be  in  ses- 
sion, either  at  the  term  at  which 
the  indictment  was  returned  or  at  a 
subsequent  term,  the  sheriff  could 
not  take  a  bail  bond,  but  the  de- 
fendant was  required  to  enter  into 
a  recognizance.  Kiser  r.  State,  13 
Tex.  App.  201 ;  Gragg  ▼.  State,  18 
Tex.  App.  295 ;  Le  Rose  r.  State,  29 


Tex.  App.  215,  15  S.  W.  33.    The 

legislature,  apparently  on  account 
of  these  decisions  and  the  incon- 
venience sometimes  caused,  in  1907 
amended  this  article  of  the  statute, 
now  article  337,  and  authorized  the 
sheriff  to  take  a  bail  bond  even 
though  the  court  be  in  session ;  but 
it  took  an  act  of  the  legislature  to 
authorize  a  sheriff  to  take  a  bail 
bond  when  the  court  was  in  session, 
whether  at  the  term  at  which  the 
indictment  was  returned,  or  a  sub- 
sequent term.  At  the  same  session 
of  the  legislature,  in  1907,  the  act 
was  passed  which,  for  the  first  time, 
authorized  a  person  convicted  of  a 
felony  to  give  a  recognizance  or  bail 
bond  on  appeal,  if  the  punishment 
assessed  did  not  exceed  fifteen 
years'  confinement  in  the  peniten- 
tiary. Sess.  Acte  1907,  chap.  19. 
In  the  emergency  clause  to  this  bill, 
the  legislature  declares :  ''The  large 
amount  of  costs  incurred  by  keep- 
ing the  defendiant  in  the  custody  of 
the  sheriff  during  a  trial,  when  he 
is  charged  with  felony,  and  during 
the  appeals  taken  from  felony  con- 
victions, and  the  frequent  hard- 
ships endured  by  the  defendants 
who  are  not  guilty  of  a  violation  of 
law,  and  the  liberty  of  the  citizen, 
as  well  as  the  intereste  of  the  state, 
create  an  emergency  and  an  impera- 
tive public  necessi^  requiring  that 
the  constitutional  rule  requiring 
bills  to  be  read  on  three  several  days 
be  and  the  same  is  hereby  suspend- 
ed, and  that  this  act  take  effect  from 
and  after  ite  passage,  and  it  is  so 
enacted.'' 

The  purpose  of  the  legislature  is 
made  manifest  by  this  act,  to  save 
costs  of  keeping  the  prisoners  con- 
fined, to  the  counties,  and  to  keep 
innocent  people  from  being  pun- 
ished by  confinement  in  the  county 
jails.  But  in  thus  providing  they 
wanted  the  court  to  have  a  super- 
vision and  see  that  adequate  sure- 
ties were  given,  and  if  the  court  was 
in  session  a  recognizance  must  be 
given  so  that  he  mis^t  investigate 
the  solvency  of  the  sureties;  if  the 
court  was  not  in  session,  a  bail  bond 
could  be  executed,  but  the  amount 
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of  this  bail  bond  must  be  fixed  by 
the  trial  judge,  and  he  must  approve 
the  bond,  in  addition  to  the  sheriff — 
that  he  might  inquire  of  the  sheriff 
as  to  the  investigation  he  had  made 
as  to  the  solvency  of  the  sureties. 
At  this  session  of  the  legislature, 
they  dealt  with  both  bail  bonds  and 
recognizances  before  conviction  and 
after  conviction,  and  in  one  instance 
(before  conviction)  they  provided 
that  a  sheriff  might  take  a  bail  bond 
even  though  the  court  was  in  ses- 
sion ;  but,  after  conviction,  the  only 
instance  in  which  a  sheriff  was  au- 
thorized to  take  a  bail  bond  was 
(and  they  use  the  words)  in  vacc^ 
tion,  and  then  provided,  before  the 
prisoner  is  released,  the  bond  must 
be  presented  to  the  court  trying  the 
cause,  and  be  approved  by  him.  To 
the  mind  of  the  writer,  it  was  the 
clear  intent  and  purpose  of  the  leg- 
islature, after  conviction,  to  only 
authorize  the  sheriff  to  take  a  baU 
bond  while  the  court  was  in  vaca- 
tion, and  if  the  court  was  in  session, 
even  though  at  a  subsequent  term, 
a  recognizance  must  be  entered  into 
in  open  court.  This  construction  is 
in  accordance  with  the  construction 
of  the  former  act,  which  applied  to 
prisoners  before  conviction,  and 
which  the  legislature  amended  at 
this  session,  and  which  it  must  in 
consequence  have  had  in  mind,  and 
for  this  reason  the  writer  thinks 
the  cause  should  be  reinstated ;  but, 
as  hereinbefore  stated,  it  is  but  a 
matter  of  procedure,  and  if  a  mar 
jority  of  the  members  of  this  court 
think  the  proper  construction  is 
that,  even  though  the  court  at  which 
one  is  convicted  is  in  session  at  a 
subsequent  term,  a  bail  bond  only 
will    confer    jurisdiction    on    this 

court,  he  will  acqui- 
esce  in   such   con- 


after  «^xplration     strUCtlOn,    and    dlS- 

of«er»-  — ^     ^^     further. 


cleaeir. 


sent     no 

And  being  of  the 
opinion  that  the  case  should  be  re- 
instated, he  will  proceed  to  pass  on 
tiie  questions  raised  in  the  record. 

In  the  first  place,  we  do  not  think 
there  was  any  error  in  overruling 
the  motion  to  quash  ihe  indictment. 


The  defendant^  as  plaintiff,  brought 
suit  in  the  civil  district  court  of 
Dallas  county  for  a  divorce  from 
his  wife,  Mrs.  Jessie  Laird,  alleging 
that,  at  the  time  of  the  institution 
of  the  suit,  he  had  been  a  resident 
of  Texas  for  twelve  months.  In  the 
indictment  in  this  case  this  is  al- 
leged to  be  false  and  untrue,  and 
appellant  seemingly  contends  that, 
if  he  had  not  been  in  fact  a  resident 
of  Texas  twelve  months,  the  district 
court  of  Dallas  county  would  have 
no  jurisdiction  of  the  cause  of  ac- 
tion, and,  therefore,  if  he  swore 
falsely  in  such  suit,  no  indictment 
for  perjury  would  lie.  The  petition 
was  introduced  in  evidence,  in 
which  it  is  alleged  ''that  plaintiff  is 
a  resident  of  Dallas,  Dallas  county, 
Texas,  and  has  been  for  more  than 
twelve  months  next  preceding  the 
filing  of  the  petition.**  If  ttue  de- 
fendant, Mrs.  Jessie  Laird,  had  ap- 
peared in  that  cause  and  filed  a  plea 
to  the  jurisdiction  of  the  court  and 
in  abatement  of  the  suit,  alleging 
that  appellant,  plaintiff  in  that 
cause,  had  not  been  a  resident  of 
this  state  for  twelve  months,  the 
court  would  have  had  jurisdiction  to 
hear  and  determine  that  question: 
and  if  appellant,  on  the  hearing  of 
that  plea,  had  been  sworn,  and  tes- 
tified he  had  been  a  resident  of 
Texas  for  twelve  months,  yet,  upon 
hearing  the  other  testimony,  the 
court  had  found  his  testimony  false, 
and  dismissed  the  suit  for  want  of 
jurisdiction  to  hear  the  cause,  yet 
an  indictment  for  perjury  would  lie, 
because    the    testi-  r.^riurr^ne^t 

mony  was   given   in    of  eaurtm*  want 

the  course  of  a  judi-  •'  i-'*-^»«"o«- 
cial  proceeding,  in  a  court  which 
had  jurisdiction  to  hear  and  de- 
termine that  question.  And  in  as 
much  as  Mrs.  Laird  did  not  appear, 
and  in  order  to  get  the  court  to  hear 
and  entertain  the  suit  and  grant 
him  a  divorce,  if  appellant  testified 
he  had  been  a  resident  of  Texas  for 
twelve  months  in  order  to  obtain  a 
decree  of  divorce  from  his  wife,  and 
such  testimony  was  in  fact  untrue, 
an  indictment  for  perjury  based 
thereon  will  lie,  and  the  court  did 
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not  err  in  so  holding.  Cordway  v. 
State,  25  Tex.  App.  405,  8  S.  W. 
670;  Anderson  v.  State,  24  Tex. 
App.  705,  7  S.  W.  40 ;  Higginbotham 
V.  State,  24  Tex.  App.  505,  6  S.  W. 
201;  Etheridge  v.  State,  76  Tex. 
Crim.  Rep.  198,  173  S.  W.  1031. 
And  it  has  been  held  that  assign- 
ment of  immaterial  matter,  in  con- 
nection with  material  matter,  does 
not  vitiate  the  indictment.  Dorrs 
Y.  State,  —  Tex.  Crim.  Rep.  — ,  40 
S.  W.  311;  Jefferson  v.  State,  — 
Tex.  Crim.  Rep.  — ,  49  S.  W.  88. 

But  the  next  question  presented 
is  one  of  more  difficulty.  Appellant 
contends  that,  even  though  perjury 
could  be  assigned  on  his  testimony 
given  on  the  divorce  trial,  the  judg- 
ment and  decree  of  divorce  entered 
therein  is  absolutely  void,  and,  if 
void,  the  woman  from  whom  he  was 
adjudged  a  divorce  in  that  decree  is 
his  legal  wife,  and  she  cannot,  there- 
fore, be  used  as  a  witness  against 
him.  Appellant,  according  to  this 
record,  came  to  Texas  from  New 
York  in  December,  1913,  leaving  a 
wife  and  child  in  New  York.  In 
September,  1914,  following,  he  filed 
a  suit  for  divorce  in  the  sixty-eighth 
district  court  of  Dallas  county, 
Texas,  alleging  that  he  had  been 
a  resident  of  Texas  for  twelve 
months,  and  making  allegations  in 
respect  to  his  wife.  In  the  petition  he 
alleged  he  did  not  know  the  address 
of  his  wife,  and  she  was  cited  by 
publication.  When  the  case  came 
on  to  be  heard  Judge  Whitehurst 
testifies  appellant  took  the  stand  as 
a  witness  and  testified  he  had  been  a 
Tiesident  of  Texas  for  twelve  months 
immediately  preceding  the  filing  of 
the  petition  for  divorce,  and  testi- 
fied to  the  truth  of  the  allegations 
upon  which  he  sought  a  divorce. 
Judge  Whitehurst,  on  the  testimony 
cif  appellant,  granted  the  divorce, 
and  a  decree  was  entered,  granting 
him  an  absolute  divorce  from  Mrs. 
4^essie  Laird,  the  decree  reading: 
"A  jury  being  waived,  and  the 
court,  having  heard  the  pleadings 
and  the  evidence,  and  the  argument 
of  counsel,  is  of  the  opinion  that  the 
material    allegations    in    plaintiff's 


petition  are  true.  It  Is,  therefore, 
ordered,  adjudged,  and  decreed  by 
the  court  that  the  bonds  of  matri- 
mony heretofore  existing  between 
said  defendant,  Jessie  Laird,  and 
plaintiff,  W.  H.  Laird,  be  and  the 
same  are  hereby  annulled  and  dis- 
solved, and  that  each  party  hereto 
is  hereby  restored  to  the  status  of 
single  persons." 

Appellant^s  contention  is  that,  al- 
though he  may  have  brought  this 
suit,  testified  as  stated  above,  and 
obtained  to  be  decreed  and  entered 
this  decree  of  divorce,  as  he  had  not 
been  in  Texas  twelve  months,  the 
decree  is  a  nullity  and  void,  and, 
therefore,  Mrs.  Jessie  Laird  was 
not  and  is  not  a  competent  witness 
against  him.  One  must  bear  in 
mind,  in  passing  on  this  question, 
that  there  is  nothing  in  the  record 
of  the  proceedings  in  the  sixty- 
eighth  district  court  which  would 
render  the  judgment  void,  or  tend 
to  show  that  he  had  not  been  a  resi- 
dent of  Texas  for  twelve  months. 
On  the  face  of  the  pleadings  and  by 
the  entire  record  made  in  that  case, 
the  jurisdiction  of  the  district  court 
Is  shown,  and  the  regularity  of  its 
decree. 

If  the  decree  is  either  void  or 
voidable,  it  must  be  shown  by  evi- 
dence aliunde  the  record.  Now,  so 
long  as  this  record  stands  and  no 
suit  is  brought  to  set  it  aside,  can 
it  be  collaterally  attacked,  and  espe- 
cially can  it  thus  be  attacked  by  the 
person  who  caused  and  at  whose  in- 
stance it  was  entered?  Upon  the 
decision  of  this  question  rests  the 
question  of  whether  or  not  Mrs.  Jes- 
sie Laird  was  a  competent  witness 
against  appellant.  If  she  was  not  a 
competent  witness  the  case  must  be 
reversed,  because  she  gave  very 
material  testimony  to  show  the  fals- 
ity of  the  testimony  said  to  have 
been  given  by  appellant  on  the  trial 
of  the  divorce  suit. 

Now,  the  evidence,  and  all  the  evi- 
dence, shows  that  appellant  brought 
the  divorce  suit,  and  procured  that 
judgment  of  divorce  to  be  entered. 
Under  the  Constitution  and  laws  of 
this  state,  the  district  court  of  the 


sixty-eighth  district  had  jurisdio- 
tion  of  the  subject-matter:  of  the 
suit— the     granting,    of     divorce* 
Const,  art.  5,  §  8.    Having  jurisdic- 
tion of  the  subject-matter,  the  ap- 
pellant in  his  petition  alleged  a  state 
of  case  which  invoked  that  jurisdic- 
tion, and  on  the  record,  as  made  in 
that  court,  the  decree  is  valid  and 
binding  on  all  the  world,  and  espe- 
cially binding  on  appellant.    In  the 
case  of  Martin  v.  Robinson,  67  Tex. 
368,  3  S.  W.  550,  Judge  Stayton, 
speaking  for  the   supreme   court, 
says:  ''Such  a  court  must  determine 
whether  the  facts  exist  which  make 
it  lawful  for  administration  to  be 
granted  in  the  county  in  which  the 
court  sits,  and  if  in  this  respect, 
having  power  to  make  the  inquiry, 
it  comes  to  an  erroneous  conclusion^ 
its  decree  founded  on  such  conclu- 
sion is  voidable^  but  not  void," — 
citing  Lynch  v.  Baxter,  4  Tex.  431, 
51  Am.  Dec.  735 ;  Burdett  v.  Silsbee, 
15  Tex.  604 ;  Giddings  v.  Steele,  28 
Tex.  733,  91  Am.  Dec.  336.    So,  in 
this  case,  when  appellant's  petition 
in  the  district  court,  he  beings  plain- 
tiff in  the  action  for  divorce,  came 
on  to  be  heard,  he  having  cited  his 
wife  by  publicati6n,  the  court,  in  ac-< 
cordance  with  the  provisions  of  law, 
appointed  an  attorney  to  represent 
the    defendant,    the    absent    wife. 
This  attorney  filed  a  general  denial, 
which  put  plaintiff  to  strict  proof  of 
his  allegations.    After  this  evidence, 
the  court  may  have  erred  in  the  con- 
clusion he  came  to,  yet  under  the 
evidence  offered  the  court  came  to 
the   conclusion   that   plaintiff   had 
been  a  resident  of  Texas  for  twelve 
months,  and  such  judgment  cannot 
be  collaterally  attacked ;  but  the  only 
way  to  nullify  it  is  to  bring  a  direct 
suit  for  that  purpose.    As  said  by 
^ur  supreme  court  in  Crawford  v. 
McDonald,  88  Tex.  631,  33  S.  W. 
325:    ''The  general  rule  is  well  es- 
tablished, that  a  judgment  rendered 
by  a  court  even  of  general  jurisdic- 
tion is  void,  if  it  had,  at  l^e  time 
of  file  rendition  of  the  judgment,  no 
jurisdiction  of  the  person  of  the  de- 
fendant or  the  subject-matter  of  the 
litigation.     This  principle  m  self- 
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evident^  because,  until  the  court  ac- 
quired jurisdiction,  it  has  no  power 
to  proceed  to  investigate  and  de- 
termine private  rights.  Logically^ 
it  can  make  no  difference  as  to  the 
validity  of  the  judgment,  whether 
the  lack  of  jurisdiction  of  the  per- 
son or  the  sqbject-matter  appears 
from  the  face  of  the  record,  or  is 
made  to  appear  by  evidence  aliunde. 
For  if,  for  instance,  no  service  was 
had  upon  the  defendant,  he  not  ap- 
pearing in  the  case,  the  court,  hav^ 
ing  no  jurisdiction,  whatever  oyer 
his  person,  is  absolutely  without 
power  to  bind  him  by  an  adjudica- 
tion that  he  had  been  in  fact  duly 
served;  and,  logically,  this  want  of 
power  is  the  same,  whether  the  lack 
of  jurisdiction  appears  on  the  face 
of  the  record  or  not.  There  is,  how- 
ever, another  rule  of  law  equally 
well  settled  upon  principles  of  pub- 
lic policy,  which  precludes  inquiry 
by  evidence  aliunde  the  record,  in  a 
coUateraX  attack  upon  a  judgment  of 
a  domestic  court  of  a  general  juriS'- 
diction,  regular  on  its  face,  into  any 
fact  which  the  court  rendering  such 
judgment  must  have  passed  upon  in 
proceeding  to  its  rendition.  There- 
fore, it  ia  well  settled  that  where  a 
personal  judgment  has  been  ren- 
dered against  a  defendant  by  a  do- 
mestic court  of  general  jurisdiction, 
and  under  the  same  his  property  has 
been  seized  and  sold,  he  will  not,  in 
a  contest  over  the  title  to  the  prop- 
erty, be  allowed  to  show  by  evidence 
dehors  the  record  that  the  judgment 
was  rendered  without  any  service 
whatever  upon  him.  liOgically,  the 
judgment  is  in  fact  void,  but  on 
grounds  of  public  policy  the  courts, 
in  order  to  protect  property  righte, 
apply  the  rule  aforesaid,  which  pre- 
cludes inquiry  into  facts  dehors  the 
record,  for  the  purpose  of  showing 
the  invididity  of  the  judgment ;  and, 
therefore,  for  all  practical  purposes, 
in  such  collateral  atteck,  the  judg- 
ment is  held  valid.  This  rule  is 
analogous  to,  and  probably  as  im- 
portent  as,  the  rule  forbidding  the 
introduction  of  verbal  testimony  to 
vary  or  contradict  the  terms  of  a 
written  contract,  except  in  a  pro-. 
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ceeding  instituted  for  the  purpose 
of  correcting,  reforming,  or  annul- 
ling the  same.  These  principles 
have  long  been  acted  upon  by  this 
court,  as  applicable  to  judgments  of 
the  district,  probate,  and  justice 
courts,  and  have  become  settled 
rules  of  property  in  this  state. 
Murchison  v.  White,  54  Tex.  78; 
Williams  v.  Ball,  52  Tex.  603,  86 
Am.  Rep.  780;  Brown  v.  Christie, 
27  Tex.  78,  84  Am.  Dec.  607 ;  Heck 
V.  Martin,  75  Tex.  469,  16  Am.  St. 
Rep.  915,  18  S.  W.  51 ;  Fowler  v. 
Simpson,  79  Tex.  611,  23  Am.  St. 
Rep.  370,  16  S.  W.  682;  Martin  v. 
Bums,  80  Tex.  677,  16  S.  W.  1072 ; 
Hardy  v.  Beaty,  84  Tex.  562, 31  Am. 
St.  Rep.  80, 19  S.  W.  778.  Whether 
an  exception  has  been  ingrafted 
upon  thiA  rule  by  the  decision  of 
the  Supreme  Court  of  the  United 
States  in  Pennoyer  v.  NefF,  95  U. 
S.  714,  24  L.  ed.  566,  and  if  so,  what 
is  the  effect  thereof,  is  foreign  to 
this  discussion.  Martin  v.  Bums, 
80  Tex.  676,  16  S.  W.  1072;  Hardy 
v.  Beaty,  supra. 

"Since  the  rule  of  public  policy 
above  referred  to  precludes  inquiry 
in  a  collateral  attack  into  even  a 
jurisdictional  fact,  when-  the  evi- 
dence thereof  does  not  appear  from 
the  face  of  the  record,  it  must  fol- 
low, for  stronger  reasons,  that  the 
judgment  in  this  case,  affirming  the 
sale,  cannot  be  attacked  collaterally 
by  evidence  dehors  the  record,  to 
the  effect  that  the  sale  was  not  in 
fact  made  at  the  place  required  by 
law.  The  court  in  confirming  the 
sale  will  be  conclusively  presumed  in 
this  collateral  attack  to  have  inves- 
tigated and  determined  correctly 
that  the  sale  was  made  at  the  proper 
place,  and  no  evidence  aliunde  to 
the  contrary  will  be  permitted  to 
impeach  the  correctness  of  the  judg- 
ment. The  only  relief,  if  any,  per- 
mitted by  the  rules  of  law  against 
an  improper  determination  of  such 
question  by  the  court  in  rendering 
such  judgment  of  confirmation,  is 
to  be  found  in  a  direct  attack  upon 
the  judgment,  where  the  court  has 
full  power  to  adjust  the  equities  of 
the  parties  litigant.    We  are,  there- 


fore, of  the  opinion  that  this  judg- 
ment cannot  be  attacked  by  the  evi- 
dence dehors  the  record  of  the  pro- 
bate court  that  the  sale  was  not 
made  at  the  coui^house  door  of 
Grayson  county.  Brown  v.  Christie^ 
27  Tex.  73,  84  Am.  Dec.  607. 

But  were  the  above  not  the  gen- 
eral rule  our  supreme  court  has  set- 
tled the  question  that  appellant, 
having  instituted  the  civil  suit,  and 
prosecuted  it  to  judgment,  cannot 
collaterally  attack  it.  In  Heff  ron  v. 
Cunningham,  76  Tex.  312,  13  S.  W. 
259,  it  was  held:  ''One  in  whose 
favor  a  judgment  is  rendered  in  a 
suit  brought  in  his  name  by  counsel 
employed  by  him  to  sue,  cannot  be 
heard  in  a  collateral  proceeding  to 
attack  the  jurisdiction  of  the  court, 
so  long  as  he  resorte  to  no  means  to 
correct  or  annul  the  judgment.'' 
This  is  not  only  the  rule  in  this 
state,  but  Cyc.  vol.  23,  p.  1067,  says: 
The  rule  forbidding  the  collateral 
impeachment  of  judgmente  applied 
to  all  persons  who  were  parties  to 
the  action  in  which  the  judgment 
was  rendered,— citing  cases  from 
many  different  states. 

In  Century  Dig.  vol.  30,  under 
title.  Judgments,  §  931,  is  cited  a 
list  of  authorities  which  hold  that  a 
collateral  attack  on  a  judgment  for 
want  of  jurisdiction  of  a  party 
thereto,  which  must  be  shown  by 
facte  outeide  the  record,  can  only  be 
made  by  one  not  a  party  to  the  judg- 
ment. Thompson  v.  McCorkle,  J.36 
Ind.  484,  43  Am.  St.  Rep.  334,  34 
N.  E.  813,  36  N.  E.  211 ;  Valentine 
V.  McGrath,  52  Miss.  112;  Hess  v. 
Smith,  16  Misc.  65,  37  N.  Y.  Supp. 
635;  People's  Bank  v.  Williams,  — 
Tenn.  — ,  36  S.  W.  983,  and  cases 
cited. 

It  is  thus  seen  that  the  rule  of 
law  is,  that  if  the  court  rendering 
the  judgment  has  jurisdiction  of  the 
subject-matter,  and  the  record  as 
made  would  show  that  ite  jurisdic- 
tion had  been  properly  invoked,  the 
judgment  is  not  void,  but  voidable 
only,  and  cannot  be  collaterally  at- 
tacked by  the  person  securing  the 
judgment  to  be  entered,  but  must 
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be  set  aside  by  direct  proceedings, 
if  it  is  to  be  avoided. 

And  as  in  this  case  appellant  had 
procured  a  decree  of  divorce  to  be 
entered  in  a  court  having  jurisdic- 
tion of  divorce  proceedings^  annul- 
ling the   bonds  of 

eJiiS:rJ?";t.       ma^mony  existing 
tMk^riskt  of      between    him    and 

juriMdietionT^      Mrs.  Jossie  LAiro, 

he  cannot  collat- 
erally attack  that  judgment,  and,  as 
the  divorced  wife  is  permitted  under 
our  law  to  testify,  the  court  did  not 
err  lA  permitting  her  to  do  so. 

The  only  other  question  presented 
in  the  brief  is  one  of  some  difficulty 
to  the  writer.  The  petition  filed  by 
appellant  to  obtain  the  divorce,  and 
the  answer  of  the  attorney  appoint- 
ed by  the  court  to  represent  the  ab- 
sent defendant,  whose  residence  was 
alleged  to  be  unknown,  and  who  was 
cited  by  publication,  and  the  judg- 
ment decreeing  a  divorce,  were 
properly  admitted  in  evidence,  and 
the  admissibility  of  this  testimony 
is  not  contested  by  appellant,  but 
he  contends  the  court  erred  in  not 
limiting  the  purpose  for  which  the 
jury  might  consider  such  testimony. 
The  general  rule  is  as  contended  by 
appellant.    He  says : 

^'On  the  trial  of  the  defendant 
herein,  the  state  introduced  in  evi- 
dence the  original  petition  for  di- 
vorce filed  in  the  district  court  for 
the  sixty-eifi^th  judicial  district  of 
Texas  in  the  case  of  W.  H.  Laird  v. 
Jessie  Laird,  No.  18,000-C,  and  also 
introduced  in  evidence  the  judgment 
entered  in  said  cause  as  of  March  1, 
1915.  Said  petition  and  said  judg- 
ment were  competent  and  adinissi- 
ble  to  show  inducement  in  the  mat- 
ter assigned  as  perjury  and  for  the 
purpose  of  showing  that  a  trial  was 
had  in  the  district  court  for  the 
sixty-eighth  judicial  district  of 
Texas,  of  matters  over  which  said 
court  had  jurisdiction,  and  for  the 
purpose  of  showing  the  materiality 
of  the  particular  matters  assigned 
as  peirjury  in  this  case. 

''While  said  testimony  was  ad- 
missible for  the  purposes  stated,  it 
is  wen  settled  by  an  unbroken  line 
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of  decisions  in  this  state  that  the 
court  in  his  charge  must  limit  and 
restrict  the  purpose  or  purposes  for 
which  same  can  be  considered  by  the 
juiy  in  arriving  at  their  verdict. 
'Wherever  extraneous  matter  is  ad- 
mitted in  evidence  for  a  specific 
purpose  incidental  to,  but  which  is 
not  admissible  directly  to  prove,  the 
main  issue,  and  which  might  be 
taken,  if  not  explained,  to  exercise  a 
wrong  and  undue  or  improper  influ- 
ence on  the  jury  as  injurious  and 
prejudicial  to  the  rights  of  the 
parly,  then  it  becomes  the  impera- 
tive duty  of  the  court  to  so  limit 
and  restrict  it  as  that  such  unwar- 
ranted results  cannot  ensue;  and  a 
failure  to  do  so  will  be  radical  and 
reversible.'  'In  perjury,  the  judg- 
ment and  record  of  the  trial  in 
which  the  perjury  was  committed 
are  legitimate  as  evidence  by  way 
of  inducement,  though  not  to  prove 
the  perjury,  and  it  is  error  for  the 
charge  not  to  limit  and  restrict  said 
evidence,' — citing  Davidson  v.  State, 

22  Tex.  App.  372,  8  S.  W.  662; 
Washington  v.  State,  28  Tex.  App. 
836,  5  S.  W.  119 ;  Maines  v.  State, 

23  Tex.  App.  568,  5  S.  W.  128;  Lit> 
tlefield  V.  State,  24  Tex.  App.  167, 
5  S.  W.  660;  Higginbotham  v.  State, 

24  Tex.  App.  505,  6  S.  W.  201; 
Kitchen  v.  State,  26  Tex.  App.  166, 
9  S.  W.  461 ;  Foster  v.  Stote,  82  Tex. 
Crun.  Rep.  89,  22  S.  W.  21 ;  Estill 
V.  Stete,  88  Tex.  Crim.  Rep.  256,  42 
S.  W.  305.'' 

The  writer  thinks  these  cases  cor- 
rectly announce  the  law  in  holding 
that  when  the  record  of  the  proceed- 
ings in  the  case  in  which  it  is  con- 
tended the  perjury  was  committed 
is  introduced,  such  evidence  must  be 
limited,  as  contended  by  appellant, 
when  that  is  the  only  purpose  for 
which  such  testimony  is  legitimately 
admissible. 

But  appellant^  by  objecting  to 
Mrs.  Laird  testifying  when  called 
as  a  witness,  rendered  the  testimony 
admissible  for  another  purpose.  It 
became  compulsory  on  the  state  to 
show  that  a  decree  of  divorce  had 
been  granted,  and  under  said  decree 
she  was  no  longer  the  wife  of  appel- 
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lant»  and  when  he  sought  to  collat- 
erally attack  this  decree  as  being 
void»  on  the  ground  that  the  court 
bad  no  jurisdiction,  it  became  com- 
pulsory on  the  state  to  show  that 
the  decree  was  entered  in  a  court 
having  jurisdiction  to  grant  di- 
vorces, at  the  instance  and  request 
of  appellant,  and  the  record  in  that 
cause  became  admissible  for  that 
purpose  as  well  as  a  matter  of  in- 
ducement, and  to  show  the  ma- 
teriality of  the  alleged  false  testi- 
mony. Appellant,  by  objecting  to 
Mrs.  Laird  testifying,  compelled  the 
state  to  procure  and  introduce  this 
testimony  to  render  her  a  competent 
witness,  and  he  cannot  be  heard  to 
complain  that  such  testimony  was 
only  admissible  as  a  matter  of  in- 
ducement. He,  by  his  objection, 
had  rendered  it  admissible  for  an- 
other and  different  purpose,  and 
compelled  its  introduction  to  render 
a  witness  a  compet^oit  witness,  and 
this  perhaps  is  the  reason  the  trial 
court  did  not  in  his  charge  seek  to 
limit  the  testimony. 

However,  appellant  ccmtends  that 
the  testimony  was  of  such  a  nature 
that  it  could  be  used  by  the  jury  in 
establishing  his  guilt,  and  it  was  not 
admissible  for  that  purpose.  Appel- 
lant is  correct  in  his  contention  that 
the  petition  and  judgment  were  not 
admissible  on  the  issue  of  his  guilt 
of  the  charge  of  perjury;  but  WQuld 
or  could  it  have  an  undue  influence 
in  establishing  appellant's  guilt? 
The  petition  was  an  ordinary  peti- 
tion for  divorce,  in  which  it  alleged 
appellant's  residence,  that  the  resi- 
dence of  Mrs.  Laird  was  unlbiown, 
and,  among  other  grounds,  alleged 
that  Mrs.  Laird  was  an  inunoral 
woman,  and  had  been  guilty  of  im- 
moral conduct.  The  charge  of  per- 
jury is  baaed  on  the  allegation  that 
appellant,  on  the  trial  of  the  di- 
vorce suit,  testified  to  the  truth  of 
such  allegations,  and  that  the  testi- 
mony so  given  by  him  was  false  and 
known  by  him  to  be  untrue  when 
he  so  testified.  The  petition  or  the 
judgment  could  and  would  have  no 
bearing  in  proving  the  falsity  of 
•ach  testimony.     In .  fact,  if  sueh 


testimony  had  any  bearing  on  that 
issue,  which  we  doubt,  its  tendency 
would  be  to  show  that  such  testi- 
mony was  in  fact  true,  because  the 
court  had  so  found  in  the  divorce 
49uit,  and  adjudged  a  divorce  on 
those  grounds.  So,  on  that  issue, 
the  falsity  of  his  testimony  could 
not  have  any  bearing  to  the  hurt  of 
appellant,  but  would  rather  have 
been  helpful. 

On  another  issue  in  the  case,  how- 
ever, we  cannot  say  such  testimony 
would  have  no  tendency  to  establish 
ito  truth.  The  indictment  alleged 
that  x>n  the  trial  of  the  divorce  suit 
appellant  had  testified:  ''1.  On 
September  11,  1914,  I  did  not  know 
th^  address  or  whereaboute  of  the 
defendant,  Mrs.  Jessie  Laird.  2. 
On  March  1,  1915,  I  did  not  know 
the  address  or  whereaboute  of  the 
defendant,  Mrs.  Jessie  Laird.  3. 
On  September  11,  1914,  I  had  been 
a  resident  of  the  stete  of  Texas  for 
twelve  months  next  preceding  the 
filing  of  my  suit  for  divorce.  4.  On 
September  11,  1914,  I  had  been  an 
actual  bona  fide  inhabitant  of  the 
state  of  Texas  for  twelve  months 
next  preceding  thereto.  5.  From 
the  11th  of  September,  1913,  to  De- 
cember 1, 1913, 1  was  not  an  inhabi- 
tant or  resident  of  tiie  stete  of  New 
York.  6.  On  or  about  September  1, 
1913,  I  came  to  Texas,  accompanied 
by  my  wife,  Mrs.  Jessie  Laird,  who 
lived  with  me  in  Texas  until  on  or 
about  December  1,  1913,  at  which 
time  she,  the  said  Mrs.  Jessie  Laird, 
left  me  at  San  Marcos,  Texas,  and 
left  with  another  man  for  parte  un- 
known to  me.  10.  Mrs.  Jessie  Laird 
was  unfaithful  to  me  and  associated 
with  immoral  people.'' 

It  was  incumbent  upon  the  stete 
to  prove  (1)  that  appellant  had  so 
testified  in  the  trial  of  the  divorce 
case,  and  (2)  that  said  testimony 
was  false,  and  known  by  appellant 
to  be  untrue  when  he  so  testified. 
As  before  said,  on  the  second  oi 
these  issues,  the  falsity  of  such  tes- 
timony, the  petition  and  judgment 
could  and  would  have  no  bearing  to 
the  detrim^it  of  appellant,  but  on 
the  first  of  these  issues»  that  he  had 
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so  testified,  the  petition  and  decree 
might  and  probably  would  have 
some  tendency  to  prove  that  he  had 
so  testified.  When  appellant  pleaded 
not  guilty  to  the  charge  of  i)erjury, 
before  he  could  be  adjudged  guilty, 
the  state  was  required  to  prove,  be- 
yond a  reasonable  doubt,  both  that 
appeUant  had  so  testified  and  that 
such  testimony  was  false;  and  as 
the  petition  and  judgment  could  and 
might  have  some  tendency  to  prove 
that  appellant  had  so  testified,  or 
might  be  so  construed  by  the  jury, 
the  court  in  his  charge  should  have 
instructed  the  jury  that  such  testi- 
mony could  not  be  considered  by  the 
jury  in  passing  on  the  guilt  of  ap- 
pellant on  the  charge  of  perjury. 
Having  said  that  much,  we  come 
now  to  consider  whether  or  not  a 
failure  to  so  instrud;  the  jury  re- 
quires a  reversal  of  the  case  at  our 
hands.  If  it  could  have  worked  any 
injury  to  appellant,  we  should  nc^ 
hesitate  to  reverse  the  case,  and 
upon  this  issue  the  writer  has  hesi- 
tated and  been  slow  to  arrive  at  a 
conclusion.  Had  the  appellant  on 
the  trial  of  the  perjury  case  offered 
any  testimony  that  he  had  not  so 
testified  in  the  trial  of  the  divorce 
case,  the  writer  would  not  agree  to 
an  afiSrmance  of  this  case,  because 
the  petition  and  judgment  in  that 
case  might  have  had  some  tendency 
to  prove  that  he  had  so  testified. 
But  inasmuch  as  appellant  offered 
no  testimony  that  he  did  not  so  tes- 
tify, and  the  testimony  and  all  the 
testimony  introduced  on  that  issue 
in  the  perjury  trial  was  that  appel- 
lant had  so  testified  in  the  divorce 
suit,  the  jury,  without  the  introduc- 
tion of  the  petition  and  judgment, 
would  not  have  been  authorized  to 
find  that  he  had  not  so  testified,  or 
have  grounds,  under  the  evidence  on 
the  perjury  trial,  for  a  reasonable 
doubt  that  he  had  so  testified,  under 
such  circumstances  we  have  come  to 
the  conclusion  that,  in  the  absence 
of  any  testimony  he  had  not  so  testi- 
fied, we,  under  the  decisions  of  this 
court,  are  not  justified  in  reversing 
the  case  because  the  court  failed  to 
limit  such  testimony.     The  testi- 


mony was  admissible,  as  admitted 
by  appellant,  on  some  issues  in  the 
case,  and  as  to  the  issue  on  which 
he  claims  it  should  not  have  been 
considered  by  the  jury,  appeUant 
offers  no  testimony,  while  the  state 
offered  testimony  upon  which  the 
jury  could  not  have  found  other- 
wise, if  the  petition  and  decree  had 
not  been  introduced  in  evidence. 
Trent  v.  State,  31  Tex.  Crim.  Rep. 
251,  20  S.  W.  547 ;  Elliott  v.  State, 
89  Tex.  Crim.  Rep.  242.  46  S.  W. 
711;  Marsden  v.  State,  59  Tex. 
Crim.  Rep.  38, 126  S.  W.  1160;  Fitz- 
patrick  v.  State,  87  Tex.  Crim.  Rep. 
20,  38  S.  W.  806.  In  the  case  of 
Franklin  v.  State,  38  Tex.  Crim. 
Rep.  348,  43  S.W.  85,  the  court  held 
that  if  the  record  introduced  would 
not  tend  to  show  the  f alsi^  of  the 
testimony  alleged  to  have  been 
given,  it  was  not  error  to  fail  to 
limit  the  testimony. 

In  this  case,  after  a  careful  re- 
view of  the  decisions  of  this  court, 
we  have  arrived  at  the  conclusion 
that  the  petition  and  judgment  were 
admissible,  not  only  for  the  pur- 
poses of  showing  inducement  and 
materiality  of  the  testimony  alleged 
to  be  false,  but  was  also  admissible 
for  another  purpose,  to  show  the 
competency  of  the  witness,  Mrs. 
Laird ;  and  as  said  testimony  would 
and  could  have  no  bearing  on 
whether  the  alleged  testimony,  if 
given,  was  false,  and  from  the.  fur- 
ther fact  that  the  testimony  and  all 
the  testimony  adduced  on  the  trial 
of  this  case  shows  that  appellant 
did  testify,  as  alleged,  in  the  divorce 
suit,  no  such  error  is  presented  by 
the  failure  of  the  court  to  limit  the 
purposes  for  which  the  petition  and 
judgment  were  admitted  as  to  au- 
thorize a  reversal  of  the  judgment. 

In  my  opinion  the  case  should  be 
reinstated  and  affirmed. 

Prendergast,  P.  J.  concurring: 
The  opinion  dismissing  this  cause 
was  correct,  and  was  agreed  to  ex- 
pressly by  both  my  associates  before 
it  was  handed  down,  though  Judge 
Davidson  was  absent  the  day  it  was 
handed  down.  But  as  it  is  merely  a 
matter  of  practice  for  the  first  time 
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established^  though  wrong,  I  will 
not  further  discuss  it. 

In  my  opinion  the  petition  in  the 
divorce  case  was  admissible  in  this, 
as  an  admission  or  statement  by  ap-* 
pellahty  just  as  any  other  admission 
or  statement  by  him  would  have 
been,  and  the  court  did  not  err  in 
not  limiting,  as  it  is  claimed  by  ap* 
pellant  it  should  have  been. 

Judge  Harper's  opinion,  other- 
wise, is  correct,  and  unquestionab^ 
the  law  of,  and  applicable  to,  this 
case. 

The  authorities  and  principles 
cited  by  Judge  Davidson  in  his  dis- 
senting opinion,  are  wholly  inap- 
plicable to  this  case,  and  the  ques- 
tions decided  therein. 

Davidson,  J.,  dissenting: 

I  do  not  purpose  to  discuss  the 
question  of  reinstatement,  but  wish 
to  say  that  I  agree  with  the  conclu- 
sion reached  by  Judge  Harper  that 
the  dismissal  was  error.  I  deem  it 
unnecessary  to  give  my  own  views 
in  regard  to  the  reasons.  His  con- 
clusion is  correct. 

I  am  persuaded  that  this  judg* 
ment  ought  to  have  been  reversed. 
Making  a  brief  statement,  the  rec- 
ord discloses  that  appellant  came  to 
Texas  from  New  York,  leaving 
there  on  the  11th  day  of  December. 
On  the  11th  of  the  following  Sep- 
tember he  filed  his  petition  for  di- 
vorce in  one  of  the  district  courts 
of  Dallas  county,  bjBing  in  Texas 
only  nine  months.  This  case  was 
one  of  perjury,  based  upon  appel- 
lant's testimony  in  that  case,  in 
which  he  stated  that  he  had  been  a 
bona  fide  resident  of  Texas  for  the 
required  twelve  months  and  in  the 
county  of  Dallas  for  the  requisite 
six  months.  A  divorce  judgment 
was  thereupon  entered.  It  seems, 
further,  that  the  wife  had  not  been 
in  Texas,  but  was  a  resident  of  New 
York  at  the  time  the  petition  for 
divorce  was  filed.  She  was  cited,  it 
seems,  by  publication. 

Article  4682,  Revised  Statutes,  as 
amended  by  the  Act  of  the  Legisla- 
ture 1913,  page  183,  provides  that 
no  divorce  shall  be  granted  in  this 
state  unless  the  party  is  a  bona  fide 


resident  of  this  state,  and  has  been 
for  twelve  months  prior  to  institut- 
ing divorce  proceedings,  and  of  the 
county  in  which  the  suit  is  filed  for 
six  months  prior  to  filing  the  suit. 
So  far  as  the  writer  has  been  able 
to  ascertain,  a  judgment  of  divorce 
obtained  in  this  state  is  a  nullity, 
and  therefore  void,  without  the  nec- 
essary residence.  I  do  not  purpose 
to  discuss  the  case  cited  by  Judge 
Harper  wherein  the  judgment  was 
had  in  a  probate  court,  and  under 
which  subsequently  a  sale  of  prop- 
erty occurred,  and  that  proper^  be- 
came involved  in  litigation.  The 
court  held  the  probate  judgment 
could  not  be  attacked  in  collateral 
proceedings  under  the  facts  stated 
in  that  case.  Those  interested  in 
reading  the  opinion  he  cites  may  do 
so,  but  it  has  no  application  to  this 
case,  as  will  be  evidenced  by  ite  pe- 
rusal. It  has  been  always  regarded 
an  essential  difference  between  the 
judgmente  of  those  courts  of  com- 
petent jurisdiction  which  in  some 
way  improperly  act,  and  those 
courts  which  have  no  jurisdiction. 
Such  judgments  are  placed  on  dif- 
ferent footings.  I  do  not  purpose 
now  to  discuss  that  question. 

It  is  the  law  that  wherever  a  citi- 
zen of  one  state  seeks  to  secure  a  * 
divorce  in  another  state,  he  must 
become  a  bona  fide  resident  of  the 
stete  in  which  he  seeks  the  di- 
vorce for  the  length  of  time  and 
under  the  circumstances  provided 
by  the  stetutes  of  that  state;  and 
until  this  has  been  done  no  di- 
vorce proceedings  can  be  institut- 
ed, and  if  instituted  and  judgment 
is  obteined,  it  is  a  nuUi^.  I  will 
cite  some  of  the  authorities  along 
this  line.  9  Am.  &  Eng.  Enc* 
Law,  734,  and  for  cases  collated,  see 
note  2.  I  also  refer  to  9  Am.  &  Eng. 
Enc.  Law,  741,  742,  and  notes  for 
collated  authorities.  I  also  refer  to 
7  Stendard  Enc.  &  Proc.  739  and 
740,  as  to  what  it  tekes  to  constitute 
a  resident  and  citizenship.  I  also 
refer  to  7  Enc.  PI.  &  Pr.  146,  as  to 
what  it  talces  to  constitute  an  ap- 
pearance. I  also  cite  Emery  v. 
State,  57  Tex.  Crim.  Rep.  423,  136 
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Am.  St.  Rep.  988,  123  S.  W.  188; 
BeU  V.  Bell,  181  U.  S.  175,  45  L.  ed. 
806,  21  Sup.  Ct.  Rep.  551 ;  Andrews 
V.  Andrews,  188  U.  S.  15,  47  L.  ed. 
366,  28  Sup.  Ct.  Rep.  237;  Striet- 
wolf  V.  Strietwolf ,  181  U.  S.  179,  45 
L.  ed.  807,  21  Sup.  Ct.  Rep.  553.  In 
addition  I  cite  Wilson  v.  State,  27 
Tex.  App.  47,  11  Am.  St.  Rep.  180, 
•10  S.  W.  749;  Lutcher  v.  Allen,  43 
Tex.  Civ.  App.  102,  95  S.  W.  572; 
Morgan  v.  Morgan,  1  Tex.  Civ.  App. 
316,  21  S.  W.  154;  Chunn  v.  Gray, 
61  Tex.  114;  Redus  v.  Burnett,  59 
Tex.  581 ;  Norwood  v.  Cobb,  24  Tex. 
654;  2  Black,  Judgm.  927;  2  Free- 
man, Judgm.  580 ;  State  v.  Fleak,  54 
Iowa,  429,  6  N.  W.  689;  Hood  v. 
State,  56  Ind.  263,  26  Am.  Rep.  21, 
2  Am.  Crim.  Rep.  165;  Davis  v. 
Com.  13  Bush,  318,  2  Am.  Crim. 
Rep.  163;  State  v.  Armington,  25 
Minn.  29 ;  Pay  v.  Boston  &  W.  Street 
R.  Co.  196  Mass.  329,  82  N.  E.  7 ; 
Smith  v.  Smith,  19  Neb.  706,  28  N. 
W.  296;  Litowich  v.  Litowich,  19 
Kan.  451,  27  Am.  Rep.  145 ;  Folger 
V.  Columbian  Ins.  Co.  99  Mass.  267, 
96  Am.  Dec.  747.  These  matters 
were  pretty  thoroughly  investigated 
and  discussed  in  Emery  v.  State, 
«upra,  in  an  opinion  by  this  court, 
and  the  same  conclusion  reached 
there  that  the  writer  believes  to  be 
correct,  and  here  maintains. 

It  will  be  observed,  with  reference 
to  such  divorce  matters,  that  they 
must  be  governed  by  state  laws. 
The  acts  of  Congress  have  no  force 
and  are  not  applicable, — I  mean  as 
appl3ring  to  granting  divorces.  It 
may  be  further  stated  that  the  state 
•control  of  these  matters  is  limited 
to  citizens.  The  courts  of  Texas 
cannot  grant  a  divorce  to  citizens  of 
other  states.  There  must  be  not 
only  residence,  but  a  bona  fide 
domicil.  On  this  question  see  cases 
collated  In  9  Am.  &  Eng.  Enc.  Law, 
pages  741,  742,  in  note  1.  Also,  as 
to  donticil  being  the  test,  see  page 
742,  supra,  and  page  743,  and  also 
7  Standard  Enc.  &  Proc.  pages  739, 
740.  It  may  also  be  stated  in  this 
connection  that  appearance,  merely, 
does  not  confer  jurisdiction.  Statu- 
tory requirements  must  be  f  uUy  met 


ana  conipiiea  with,  or  the  judgment 
is  a  nullity.  9  Am.  &  Eng.  Enc. 
Law,  746,  and  notes.  It  would  be 
useless  to  follow  this  question  as  to 
what  it  takes  to  constitute  appear- 
ance. Consent  cannot  confer  juris- 
diction. Such  decrees  are  void. 
Douglas  V.  State,  58  Tex.  Crim.  Rep. 
122,  137  Am.  St.  Rep.  980,  124  S. 
W.  933 ;  Stuart  v.  Cole,  42  Tex.  Civ. 
App.  478,  92  S.  W.  1040;  7  Standard 
Enc.  &  Proc.  807,  note  23. 

Without  amplifying  this  phase  of 
the  matter  further,  I  turn  to  an- 
other line  of  authorities  which 
ought  to  be  deemed  now  as  fully 
settling  the  question  adversely  to 
the  state.  Ex  parte  Degener,  30 
Tex.  App.  566,  where  a  great  num- 
ber of  cases  are  collated ;  the  opin- 
ion having  been  written  by  Presid- 
ing Judge  White;  Ex  parte  Taylor, 
34  Tex.  Crim.  Rep.  591,  31  S.  W. 
641;  Ex  parte  Kearby,  35  Tex. 
Crim.  Rep.  531,  34  S.  W.  635;  Ex 
parte  Kearby,  35  Tex.  Crim.  Rep. 
634,  34  S.  W.  962;  Ex  parte  Dun- 
can, 42  Tex.  Crim.  Rep.  661,  62  S. 
W.  758 ;  Ex  parte  Tinsley,  37  Tex. 
Crim.  Rep.  517,  66  Am.  St.  Rep. 
818,  40  S.  W.  306;  Ex  parte  Lake, 
37  Tex.  Crim.  Rep.  656,  66  Am.  St. 
Rep.  848,  40  S.  W.  727;  Ex  parte 
Parker,  35  Tex.  Crim.  Rep.  12,  29 
S.  W.  480,  790 ;  Ex  parte  Juneman, 
28  Tex.  App.  486,  13  S.  W.  783 ;  Ex 
parte  Snodgrass,  43  Tex.  Crim.  Rep. 
359,  65  S.  W.  1061,  15  Am.  Crim. 
Rep.  400.  These  cases  lay  down  the 
proposition  that  three  things  must 
concur  and  are  absolutely  necessary 
to  the  jurisdiction  of  the  court,  or 
as  jurisdictional  matters :  First,  the 
court  must  have  jurisdiction  of  the 
person;  second,  of  the  subject-mat- 
ter; and  third,  power  to  render  the 
particular  judgment  rendered, 
otherwise  prosecution  will  be  void, 
as  will  also  the  judgment.  All  of 
these  cases  hold  the  jurisdiction  of 
the  person  is  essential  to  the  va- 
lidity of  the  proceedings,  otherwise 
it  is  a  nullity  and  void.  This  rule 
has  been  followed  in  Texas  in  all  its 
history,  commencing  with  Fleming 
v.  Nail,  1  Tex.  246 ;  see  also  Tulane 
V.  McKee,  10  Tex.  335;  Glass  v. 


684 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  AAjJEL. 


Smith,  66  Tex.  548,  2  S.  W.  195; 
Mitchell  V.  Runkle,  25  Tex.  Supp. 
132 ;  Horan  v.  Wahrenberger,  9  Tex. 
313,  58  Am.  Dec.  145 ;  1  houvenin  v. 
Rodrigues,  24  Tex.  468;  Foster  v, 
Andrews,  4  Tex.  Civ.  App.  429,  23 
S.  W.  610.  In  12  Encyclopedia  of 
Pleading  and  Practice,  page  179, 
this  rule  is  stated:  ''It  is  an  ele-* 
mentary  principle,  recognized  in  all 
the  cases,  that  to  give  binding  effect 
to  a  judgment  of  any  court,  whether 
of  general  or  limited  jurisdiction,  it 
is  essential  that  the  court  should 
have  jurisdiction  of  the  person  as 
well  as  of  the  subject-matter;  and 
that  a  judgment  which  appears 
upon  the  face  of  the  record  to  have 
been  rendered  without  jurisdiction 
of  the  subject-matter  or  of  the  per- 
son, or  which  may  be  shown  to  have 
been  so  rendered  in  cases  where  evi- 
dence upon  the  question  is  admissi- 
ble, is  absolutely  void,  no  matter  in 
what  proceeding  or  in  what  action 
it  may  thereafter  be  set  up  or  re- 
lied upon."  This  is  supported  by  a 
great  number  of  cases  cited  in  the 
footnotes  from  many  of  the  states 
in  the  Federal  Union.  Some  of  these 
are  collated  in  Emery  v.  State,  su- 
pra. This  rule  has  been  held  to 
apply,  also,  where  the  court  has  not 
acquired  jurisdiction  of  the  person 
under  necessary  process  or  plead- 
ing, although  in  fact  the  accused 
was  tried, — citing  Wilson  v.  State, 
27  Tex.  App.  47,  11  Am.  St.  Rep. 
180,  10  S.  W.  749 ;  Garrett  v.  State, 
37  Tex.  Grim.  Rep.  198,  38  S.  W. 
1017,  39  S.  W.  108;  Lawrence  v. 
State,  2  Tex.  App.  479.  This  is  the 
settled  rule  where  the  court  has  not 
the  authority  to  try  the  case.  Gases 
supporting  this  proposition  are  also 
collated  in  Emery  v.  State,  supra. 

Under  all  these  authorities  the 
proposition  may  be  safely  asserted 
that,  if  the  court  had  not  acquired 
jurisdiction  of  the  person  or  the 
subject-matter,  the  judgment  will 
be  void.  Article  4632,  Revised  Stat- 
utes, as  amended  by  the  legislature, 
1913,  says  that  no  judgment  for  di- 
vorce shall  be  granted  in  this  state 
unless  the  party  seeking  the  divorce 
is  a  bona  fide  inhabitant  for  twelve 


months  in  the  state,  and  in  the-coun* 
ty  six  months.  The  evidence  in  this 
case  demonstrates  that  appellant 
had  been  in  the  state  but  nine 
months  at  the  time,  the  suit  was  in- 
stituted, therefore  the  court  was 
without  jurisdiction  as  to  his  person 
and  the  subject-matter,  and,  of 
course,  could  not  render  a  judgment. 
There  is  another  case  I  might  no- 
tice in  this  connection,  against  the 
proposition  that  the  judgment  is 
only  voidable  and  cannot  be  attacked 
in  collateral  proceedings.  Ex  parte 
Parker,'  35  Tex.  Grim.  Rep.  12,  29 
S.  W.  480,  790.  It  is  unnecessary 
to  review  that  case  at  length,  or  to 
state  the  matters  in  full.  Parker 
was  tried  in  Nueces  county  and  con- 
victed of  homicide,  his  punishment 
being  confinement  in  the  peniten- 
tiary for  the  term  of  his  Ufe.  In 
that  case  it  was  held  that  a  writ  of 
habeas  corpus  could  be  used  to  at- 
tack the  validity  of  the  judgment  of 
the  court,  and  that  it  is  competent, 
notwithstanding  the  recitals  in  the 
judgment,  to  go  behind  the  judg- 
ment, and  probe  into  the  very  truth 
of  the  matter  as  to  whether  an  act 
done  during  the  term  was  in  fact 
done  during  the  time  recited  by  the 
record.  Parker  had  been  convicted, 
and  the  contention  was  made  on 
trial  of  the  writ  of  habeas  corpus 
that  the  verdict  was  rendered  after 
the  adjournment,  by  law,  of  the 
term  at  which  he  was  convicts. 
The  writ  was  granted,  the  case 
tried,  and  the  matter  investigated, 
all  of  which  is  shown  by  the  report 
of  the  case.  These  matters  I  have 
set  out  a  little  more  fully  than  I 
anticipated.  One  of  the  main  ques- 
tions in  the  instant  case  turned  on 
whether  the  wife  of  the  defendant, 
who  testified  in  this  case,  was  a  com- 
petent witness  against  him.  The 
majority  opinion  is  based  upon  the 
theory  that  the  court  did  not  have 
jurisdiction;  that  is,  appell^t  had 
not  been  a  citizen  for  twelve 
months,  and,  therefore,  the  testi- 
mony of  appellant  to  that  effect  be- 
fore the  court  granting  a  divorce 
was  false,  and  constituted  a  basis 
for  perjury.    If  the  court  had  juria- 
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diction,  it  was  not  perjury,  because 
appellant  would  have  lived  fhe 
requisite  twelve  months  in  Texas 
before  exhibiting  his  application  for 
a  divorce.  The  i)erjury  is  predicat-* 
ed  on  appellant's  testimony  in  the 
divorce  case,  to  the  effect  that  he 
had  lived  in  Texas  the  necessary 
statutory  time  in  order  to  get  the 
divorce.  If  it  was  true  he  had  been 
a  citizen  of  Texas,  as  required  by 
statute,  the  state  has  no  case ;  there 
could  be  no  perjury.  The  majority 
opinion  holds  that  his  testimony 
was  false  in  showing  jurisdictional 
facts;  that  the  court  had  no  juris- 
diction to  try  the  divorce  case,  or  to 
entertain  it;  and  yet  it  holds  that 
the  party  is  guilty  of  perjury  in  a 
proceeding  over  which  the  court  had 
no  authority  or  jurisdiction.  If  ihe 
judgment  was  valid,  the  divorce  was 
properly  granted,  and  the  wife  could 
testify,  because  no  longer  his  wife. 
Her  competency  as  a  witness 
against  her  husband  is  predicated 
alone  upon  the  proposition  that  ap- 
pellant's testimony  was  the  basis  of 
the  judgment.  This  being  true,  the 
wife  was  not  divorced.  There  could 
be  no  divorce  under  the  facts.  She 
still  labored  under  the  incapacity  as 
a  witness,  being  the  wife  of  the  ac- 
cused. Objection  was  interposed  on 
the  trial  of  the  perjury  case  for  the 
reasons  stated.  The  court  below 
should  have  sustained  these  objec-* 
tions,  and  this  court  should  have  re- 
versed the  case  because  the'  court 
below  did  not  sustain  objections  to 
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the  wife's  competency  as  a  witness. 
The  wife  cannot  testify  in  Texas 
against  her  husband  in  perjury 
cases.  She  did  not  testify  in  the 
divorce  case.  She  was  not  in  Texas ; 
she  was  in  New  York.  The  judg- 
ment is  a  nullity,  first,  because  the 
court  had  no  jurisdiction  of  the  per- 
son, and  his  voluntary  appearance 
under  all  the  authorities  did  not 
confer  jurisdiction.  Consent  could 
not  confer  jurisdiction.  The  sine 
qua  non  was  the  requisite  residence. 
In  order  to  have  jurisdiction  in  this 
case  the  facts  must  be  true  that  ap- 
pellant had  lived  in  Texas  the  neces- 
sary time.  Second,  it  had  no  juris- 
diction of  the  subject-matter.  The 
divorce  proceedings  were  not  main- 
tainable in  the  district  court  until 
the  party  had  lived  here  the  neces- 
sary time.  The  court  did  not  have 
jurisdiction  of  the  subject-matter. 
There  was  no  cause  of  action,  and 
none  could  exist  until  the  expiration 
of  the  twelve  months;  and,  third, 
not  having  jurisdiction  of  the  per- 
son or  subject-matter,  the  court  was 
powerless  to  render  a  judgment  on 
the  facts.  The  authorities  all  sus- 
tain these  propositions,  so  far  as  I 
am  aware,  and  the  question  of  the 
judgment  being  voidable  does  not 
eaoiter  into  this  case.    It  was  void. 

These  are  some  of  the  reasons 
upon  which  I  base  my  conclusions 
that  the  majority  opinion  is  wrong 
in  the  affirmance. 

I  therefore  respectfully  enter  my 
dissent. 


ANNOTATION. 

* 

Collateral  attack  on  judgment  by  party  at  whose  instance  it  u  entered. 


I.  General  rule,  535. 
II.  Illustrations  of  rule: 

a.  In  general,  537. 

b.  Divorce  decree,  540. 

/.  General  rule. 

The  party  at  whose  instance  a  judg- 
ment is  rendered  is  not  entitled,  in  a 
collateral  proceeding,  to  contend  that 
the  judgment  is  invalid.  Neither 
want  of  jurisdiction,  defect  of  pro- 
cedure, or  any  other  ground  of  in- 
validity can  be  availed  of  collaterally, 


by  the  party  who  is  responsible  for 
the  existence  of  the  judgment. 

California. — McDermott  v.  Isbell 
(1854)  4  Cal.  113;  Elliott  v.  Wohlfrom 
(1880)  55  Cal.  384. 

Georgia.  —  McLeod  v.  McLeod 
(1915)  144  Ga.  359,  87  S.  E.  286; 
Brooks  v.  Tinsley  (1913)  13  Ga.  App. 
268,  79  S.  E.  160. 

Illinois.— Bates  v.  Williams  (1867) 
48  111.  494;  Fahnestock  v.  Gilham 
(1875)  77  111.  637;  Supreme  Lodge»  O. 
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M.  P.  ▼.  EckhArdt  (1916)  197  111.  App. 
802. 

Indiana. — ^Harbauirh  ▼•  Albertaon 
(1886)  102  Ind.  69»  1  N.  E.  298;  Rob* 
ertson  v.  Smith  (1891)  129  Ind.  422, 
16  L.RJL  273,  28  N.  E.  867;  Roberts 
▼.  Hill  (1894)  187  Ind.  216,  86  N.  E. 
848. 

Iowa.— Ellis  ▼.  White  (1888)  61 
Iowa,  644,  17  N.  W.  28. 

Kanwaw. — ^Bledsoe  v.  Seaman  (1908) 
T7  Kan.  679,  96  Pac.  676. 

Kentud^.    —    Asbury    ▼.    Powers 

(1901)  23  Ey.  L.  Rep.  1622,  66  S.  W. 
606;  Rodman  ▼.  Moody  (1892)  14  Ky. 
L.  Rep.  202. 

Minnesota.— Re  Ellis  (1893)  66 
Minn.  401,  28  L.R.A.  287,  48  Am.  St. 
Rep.  614,  66  N.  W.  1066. 

New  York.— Russell  v.  Gray  (1861) 
11  Barb.  641;  Re  Morrisson  (1889)  62 
Hun,  102,  6  N.  Y.  Supp.  90,  affirmed 
in  (1889)  117  N.  Y.  638,  22  N.  E. 
1130;  Van  Kou^hnet  v.  Dennie  (1893) 
68  Hun,  179,  22  N.  Y.  Supp.  823;  Star- 
buck  ▼.  Starbuck  (1903)  173  N.  Y. 
503,  93  Am.  St.  Rep.  631,  66  N.  E.  193, 
foversinfir  (1901)  62  App.  Div.  437, 
71  N.  Y.  Supp.  104;  Re  Swales  (1901) 
60  App.  Div.  699,  70  N.  Y.  Supp.  220, 
affirmed  in  (1902)  172  N.  Y.  661,  66  N. 
E.  1122;  Hess  v.  Smith  (1896)  16  Misc. 
56,  37  N.  Y.  Supp.  636;  Lacey  v.  Lacey 

(1902)  38  Misc.  196,  77  N.  Y.  Supp. 
236;  People  ex  rel.  Shrady  v.  Shrady 
(1906)  47  Misc.  333,  96  N.  Y.  Supp. 
991;  Yoke  v.  Piatt  (1906)  48  Misc. 
273,  96  N.  Y.  Supp.  726;  Buxbaum  ▼. 
Mason  (1906)  48  Misc.  396,  96  N.  Y. 
Supp.    639;    Simmonds  v.    Simmonds 

(1912)  78  Misc.  671,  138  N.  Y.  Supp. 
639.  See  also  Guggenheim  v.  Wahl 
(1911)  203  N.  Y.  390,  96  N.  E.  726, 
Ann.  Cas.  1913B,  201,  affirming  (1910) 
139  App.  Div.  931,  124  N.  Y.  Supp. 
1116  (wherein  the  general  rule  is 
stated  by  way  of  dictum) ;  Muller  ▼. 
Kaumann  (1903)  86  App.  Div.  337,  83 
N.  Y.  Supp.  488;   Gibson  v.  Gibson 

(1913)  81  Misc.  608,  143  N.  Y.  Supp. 
37  (wherein  the  general  rule  is  stated 
by  way  of  dictum). 

Ohio.— Julier  v.  Julier  (1900)  62 
Ohio  St.  90,  78  Am.  St.  Rep.  697,  56 
M.  E.  661. 

Pennsylvania. — See  Miltimore  ▼• 
Ifiltimore  (1861)  40  Pa.  161. 


Tezaa^— -Heffron  ▼• 
(1890)  76  Tex.  312,  18  S.  W.  269.  And 
see  the  reported  case  (Laqcd  v.  State, 
ante,  622).  See  also  Moor  v.  Moor 
(1901)  —  Tex.  Civ.  App.  — ,  63  S.  W. 
847  (wherein  the  general  rule  is  stated 
by  way  of  dictum). 

The  reason  or  principle  on  which 
these  decisions  rest  is  not  technically 
the  doctrine  of  estoppel,  in  the  or- 
dinary signification  and  acceptation 
of  that  term,  but  the  principle  that  a 
person,  having  invoked  the  jurisdic* 
tion  of  a  court,  and  submitted  him* 
self  thereto,  cannot  be  heard  there- 
after to  question,  in  a  collateral  pro- 
ceeding, the  jurisdiction  of  that  court, 
and  to  claim  the  nullity  of  the  judg^ 
ment  or  decree,  the  rendition  of  which 
he  asked.  See  the  cases  cited  through- 
out this  note. 

Thus,  in  Bledsoe  ▼.  Seaman  (1908) 
77  Kan.  679,  96  Pac.  676,  the  court 
said:  "A  party  cannot  invoke  the  juris- 
diction and  power  of  a  court  for  the 
purpose  of  securing  important  rights 
from  his  adversary  throufi^  its  judg- 
ment, and,  after  having  obtained  the 
relief  desired,  repudiate  the  action  of 
the  court  on  the  ground  that  it  was 
without  jurisdiction.  The  question 
whether  the  court  had  jurisdiction, 
either  of  the  subject-matter  of  the  ac« 
tion  or  of  the  parties,  is  not  important 
in  such  cases.  Parties  are  barred 
from  such  conduct,  not  because  the 
judgment  obtained  is  conclusive  as  an 
adjudication,  but  for  the  reason  that 
such  a  practice  cannot  be  tolerated. 
People  who  invoke  the  action  of  a 
court,  and,  through  negligence  or 
falsehood,  mislead  the  court  as  to  the 
existence  of  the  facts  upon. which  its 
jurisdiction  depends,  and  obtain  a 
judgment  for  relief,  will  not  after- 
ward be  heard  to  deny  the  validity 
of  such  judgment." 

In  the  case  of  Re  Morrison  (1889) 
52  Hun,  102,  6  N.  Y.  Supp.  90,  affirmed 
in  (1889)  117  N.  Y.  638,  22  N.  E.  1180, 
the  court  said :  'The  position  does  not 
rest  upon  the  doctrine  of  estoppel,  as 
such  term  is  ordinarily  used,  but  up- 
on a  principle  which  has  been  re- 
peatedly recognized  by  the  courts* 
that,  where  a  party  has  gone  into  a 
court  and  invoked  its  jurisdiction,  he 
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cannot  Bubsequently  attack  the  decree 
of  the  court  obtained  at  his  instance, 
because  of  the  want  of  jarisdiction 
of  somebody  else/^ 

The  closely  related  maxim  of  law, 
that  ''Ne  man  should  take  advantasre 
of  his  own  fraud/'  has  be^i  held  to 
be  applicable  in  two  instances.  Elliott 
V.  Wohlfrom  (1880)  55  CaL  384;  Hess 
V.  Smith  (1896)  16  Misc.  55,  37  N.  Y. 
Supp.  635. 

II.  lUustraiions  of  rule. 

a.  In  general. 

In  Bowne  ▼.  Mellor  (1844)  6  Hill 
(N.  Y.)  496,  it  was  held  that  one  who 
had  procured  an  attachment  to  be  is- 
sued was  not  at  liberty  to  show  an 
irregularity  in  the  process,  for  the 
purpose  of  defeatin^r  an  action  on  the 
attachment  bond. 

In  McDermott  ▼.  Isbell  (1854)  4  Cal. 
113,  the  court,  statin^r  that  it  had  fre- 
quently held  that  a  party  who  had 
availed  himself  of  the  process  of  an 
inferior  court  could  not  escape  the 
responsibility  of  his  own  act  on  tiie 
ground  that  the  tribunal  had  no  juris- 
diction over  the  subject-matter  in 
controversy,  held  that  a  party  who  had 
sued  out  a  writ  of  replevin  from  a  jus- 
tice of  the  peace,  having  no  jurisdic- 
tion, and  had  obtained  the  property, 
could  not,  in  an  action  on  the  replevin 
bond,  set  up  as  a  defense  the  want 
of  jarisdiction. 

In  Stevenson  v.  Miller  (1822)  2  litt 
(Ky.)  306, 13  Am.  Dec.  271,  it  was  held 
that  a  defendant  in  an  action  on  an 
injunction  bond,  on  whose  application 
the  injunction  was  issued,  was  es- 
topped to  question  the  authority  of  the 
justices  to  grant  the  injunction.  In 
holding  that  the  act  of  the  justices 
should  be  regarded  as  a  de  facto  in** 
junction,  and  valid  on  collateral  at- 
tack, the  court  said :  *lf  this  rule  ap- 
plies in  any  case,  it  ought  in  the  pres- 
ent, where  the  procurement  of  the  acts 
of  these  justices  was  entirely  the  act 
of  the  party  who  now  tries  to  avoid  it. 
He  meant  to  stop  the  progress  of  law 
and  subject  his  adversaries  to  the 
costs  and  expense  of  a  suit,  by  this 
proceeding.  Before  he  could  do  this, 
he  was  bound,  by  the  direction  of  the 
justices,  to  do  an  act  for  the  benefit 


of  and  to  secure  his  adversary.  This 
he  did,  and  now  he  attempts,  after 
having  effected  his  purpose,  to  tell  his 
adversary  it  was  all  a  sham.  He  has 
reaped  the  benefit  of  the  acts  done 
for  his  own  use^  but  the  opposite  side 
is  precluded  from  making  him  respon- 
sible, because  he  himself  had  gotten 
his  injunction  from  persons  who  had 
no  authority  to  grant  it.  The  admis- 
sion of  such  a  plea  may  have  more 
extensive  evil  consequences  than  at 
first  blush  can  be  seen;  and  it  wa^ 
therefore,  erroneous  to  sustain  the  de* 
murrer  for  this  cause  in  the  court  be* 
low." 

In  Russell  v.  Gray  (1851)  11  Barb. 
(N.  Y.)  641,  it  appeared  that  the  de- 
fendants, on  the  trial  of  a  replevin 
suit,  recovered  judgment  for  the  prop- 
erty or  its  value,  and  collected  the 
judgment,  on  the  ground  that  the 
sheriff  had  delivered  it  to  the  plain- 
tiff. It  was  held,  in  an  action  against 
them  by  the  plaintiff  in  replevin  for 
the  subsequent  conversion  of  the  prop? 
erty,  that  they  could  not  deny  the  title 
of  the  plaintiff,  acquired  by  virtue  of 
the  judgment  in  replevin. 

In  Robertson  v.  Smith  (1891)  129 
Ind*  422,  15  L.R.A.  273,  28  N.  E. 
857,  it  was  held  that  where  a  plain- 
tiff filed  a  complaint  and  bond,  and 
procured  an  injunction  to  issue  from 
a  court  of  general  jurisdiction,*  he 
was,  when  sued  on  the  bond,  es- 
topped to  say  that  the  court  granting 
the  injunction  was  without  jurisdic- 
tion, on  the  ground  that  it  did  not  lie 
in  the  mouth  of  one  who  had  affirmed 
the  jurisdiction  of  a  court  in  a  par- 
ticular matter,  to  accomplish  a  pur- 
pose, afterwards  to  deny  such  juris- 
diction in  order  to  escape  a  penalty* 

In  Sammons  v.  Newman  (1867)  27 
bid*  508,  a  suit  on  a  replevin  bond,  it 
was  held  that  neither  the  plaintiff  in 
replevin,  who  had  obtained  possession 
of  the  property,  nor  the  sureties  on 
the  replevin  bond,  could  allege  that 
no  writ  of  summons  had  ever  issued  in 
the  replevin  suit,  and  that  therefore 
the  suit  had  not  begun  when  the  bond 
was  delivered.  The  court  said:  'To 
allow  them  to  avoid  liability  on  their 
bond  upon  that  ground  would  be  to 
give  judicial  sanction  to  the  perpetra- 
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tion  of  a  palpable  fraud  upon  the 
other  party.  By  the  bond,  the  plain- 
tiffs in  that  suit  obtained  the  posses- 
sion of  the  property.  Shall  they  now 
be  permitted  to  say:  ^e  had  no  re- 
plevin suit  pending,  the  sheriff  had 
no  right  to  take  the  property  and  de- 
liver it  to  us,  the  bond  was  unau- 
thorized, and  we  are  not  bound?'  Nor 
are  the  sureties  in  any  better  posi- 
tion in  law  to  controvert  the  pend- 
ency of  the  replevin  suit.  The  bond 
itself  shortly  recites,  or  rather  as- 
sumes, that  that  action  was  then  pend- 
ing." 

In  Bates  v.  Williams  (1867)  43  lU. 
494,  an  action  on  a  replevin  bond,  the 
main  objection  taken  to  the  declara- 
tion was  that  it  did  not  aver  that  the 
justice  of  the  peace,  before  whom  the 
action  of  replevin  was  tried,  had  ju- 
risdiction of  the  case.  The  court  held, 
however,  that  when  it  was  considered 
that  the  obligor  himself  sought  that 
jurisdiction,  and  executed  the  bond  in 
suit  in  order  to  avail  himself  of  it, 
he  could  not  make  such  an  objection, 
as  he  was  estopped  by  his  own  act  and 
admission. 

And  in  Fahnestock  v.  Gilham  (1875) 
77  111.  687,  following  the  foregoing  de- 
cision in  Bates  v.  Williams,  it  was 
held  that  the  defendants  in  the  action 
on  a  replevin  bond  were  estopped  from 
insisting  that  the  justice  of  the  peace 
had  no  jurisdiction  of  the  case.  They 
had,  the  court  said,  filed  an  affidavit, 
obtained  the  process  of  the  court,  had 
it  executed,  and  executed  the  bond,  all 
the  time  claiming  and  insisting  that 
the  court  had  jurisdiction,  and  hence, 
later,  when  sued  on  the  bond,  they 
could  not  be  heard  to  say  that  the 
process  of  the  court,  which  they  had 
caused  to  be  issued  and  served,  was 
without  the  jurisdiction  of  the  justice. 

In  Harbaugh  v.  Albertson  (1885) 
102  ind.  69,  1  N.  E.  298,  an  action  on 
a  replevin  bond,  the  surety  of  th^ 
plaintiff  in  the  replevin  suit  claimed 
in  his  answer  that  the  replevin  bond« 
executed  by  him  to  enable  that  plain- 
tiff to  obtain  possession,  as  by  means 
thereof  he  did,  of  the  property,  was 
invalid  and  void,  and  of  no  binding 
force  on  the  surety,  because  of  the  re- 
lationship of  the  justice  to  the  par* 


ties  to  the  suit,  disqualifying  the  jus- 
tice from  taking  and  approving  the 
bond.  The  court  held  that  the  sore^ 
could  not  be  permitted  to  avail  him- 
self of  such  a  defense  to  defeat  an 
action  on  the  replevin  bond,  saying: 
"In  the  case  at  bar,  we  are  of  opinion 
that  the  appellee  is  and  ought  to  be 
estopped,  in  equity  and  good  con* 
science,  from  setting  up  the  facts  stat- 
ed by  him  in  the  second  paragraph  of 
his  answer,  in  bar  of  the  appellants* 
action.  Having,  by  his  execution  of 
the  bond  in  suit,  enabled  his  code- 
fendant  to  get  possession  of,  and  con- 
vert to  his  own  use,  the  appellants' 
wheat,  the  appellee  ought  not  to  be 
permitted  to  escape  liability  for  the 
value  of  such  wheat,  upon  the  ground 
stated  in  such  second  paragraph  of 
answer,  when  the  record  shows  that 
his  co-obligor  and  principal  in  such 
bond  had  voluntarily  submitted  his 
person  to  the  jurisdiction  of  such  jus- 
tice of  the  peace.  It  is  well  settled 
that  a  party  may  voluntarily  submit 
the  jurisdiction  of  his  person  to  a  jus- 
tice of  the  peace,  who  has  jurisdiction 
of  the  subject-matter  of  the  suit;  and 
that^  when  this  has  been  done,  such 
party  will  not  be  permitted  afterwards 
to  controvert  the  justice's  jurisdiction 
of  his  person.'' 

In  Van  Koughnet  v.  Dennie  (1893) 
68  Hun,  179,  22  N.  Y.  Supp.  823,  the 
plaintiff  recovered  a  judgment  before 
a  justice  of  the  peace.  The  answer 
consisted  of  a  general  denial  and  a 
plea  of  a  former  adjudication  of  the 
same  subject-matter  by  another  jus- 
tice of  the  peace,  wherein  the  bus* 
band  of  the  present  plaintiff  was  the 
plaintiff  against  the  present  defend- 
ant. That  case  resulted  in  an  allow- 
ance of  the. portion  of  the  claim  then 
presented  by  the  husband,  but  it  was 
more  than  overcome  by  the  counter- 
claim set  forth  and  proved  by  the  de- 
fendant, the  result  of  all  which  was  an 
affirmative  judgment  in  favor  of  the 
defendant  against  the  husband,  which 
was  not  reversed  or  disturbed.  The 
court  stated  that  the  judgment  in  the 
former  action,  by  the  husband  of  the 
plaintiff  against  this  defendant,  was 
not  a  former  adjudication,  technically 
so-called,  because  that  action  was  not 
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between  the  parties  to  this  record  or 
their  privies.  But  it  appeared  that 
the  plaintiff  in  the  present  action  was 
active  and  mainly  instrumental  in 
prosecuting  the  action  brought  by  her 
husband,  and  in  establishing  the 
claims  therein  which  were  allowed  to 
him  by  the  justice  of  the  peace.  At 
the  trial  of  the  present  action  she 
testified  that  she  attended  the  trial 
of  the  former  action;  that  she  con- 
ducted her  husband  to  the  justice's 
office  and  back  again,  because  he  was 
blind;  that  she  heard  plainly  all  that 
was  said  in  the  room;  that  she  was 
sworn  and  gave  evidence  as  a  wit- 
ness; that  she  knew  her  husband  was 
going  to  bring  that  sutt  before  it  was 
brought;  that  she  went  to  the  jus- 
tice's office  on  the  return  day,  took 
note  of  the  proceedings,  and,  there 
being  a  bill  of  items  demanded  by  the 
defendant  for  certain  portions  of  a 
claim  made  in  the  husband's  com- 
plaint, the  same  was  actually  pre- 
pared and  made  up  by  this  plaintiff 
herself.  She  testified  that  the  items 
for  $21  for  moneys  loaned  were,  she 
supposed,  the  same  as  those  mentioned 
on  the  trial  of  her  husband's  case, 
and  that  the  work,  for  which  this  ac- 
tion was  brought  to  recover  compen- 
sation, was  the  same  work  which 
formed  the  basis  of  a  portion  of  the 
complaint  in  the  other  action.  Under 
these  facts,  notwithstanding  the  form- 
al assertion  by  her  that  she  did  not 
know  and  was  not  informed  that  her 
claims  made  in  this  action  were  liti- 
gated and  determined  in  the  former 
action,  the  court  held  that  the  plain- 
tiff was  conclusively  estopped  by  her 
acts  which  procured  the  judgment  in 
the  former  case. 

In  Hess  v.  Smith  (1896)  16  Misc. 
56,  37  N.  Y.  Supp.  635,  an  action  for 
conversion,  the  proof  showed  that  the 
plaintiff  had  brought  suit  for  the  same 
claim  on  contract,  and  had  collected 
a  portion  of  the  judgment  by  default 
recovered  by  her  therein.  In  this  sec- 
ond action,  she  sought  to  avoid  the 
effect  of  the  former  judgment  on  the 
ground  that  the  person  serving  the 
process  was  not  shown  by  the  record 
to  have  been  authorized  to  make  the 
service.      The    court   held,    however. 


l^at,  under  the  rule  of  law  that  no 
person  could  take  advantage  of  his 
own  wrong,  the  plaintiff  could  not 
show  that  a  judgment  which  she  had 
herself  obtained  was  void  because  of 
fraud  or  want  of  jurisdiction  over  the 
person. 

In  Brooks  v.  Tinsley  (1913)  13  Ga, 
App.  268, 79  S.  E.  160,  it  appeared  that 
a  husband  and  father,  and  the  bene- 
ficiaries of  a  homestead  exemption  al- 
lowed by  a  judgment  of  the  ordinary 
under  the  Constitution  of  1877,  had 
been  in  possession  and  enjoyment 
thereof  for  a  period  of  nineteen  years. 
It  was  held  that  the  wife  and  children 
were  estopped  from  collaterally  at- 
tacking the  validity  of  the  judgment 
setting  apart  the  homestead,  on  any 
merely  technical  grounds.  The  court 
said:  "It  does  not  appear  that  any 
creditors  of  the  applicant  objected  to 
the  setting  apart  of  the  homestead,  or 
that  there  were  any  creditors  inter- 
ested in  the  matter.  The  wife,  who 
still  is  living,  had  notice  of  her  hus- 
band's application  for  the  homestead 
for  her  benefit  and  that  of  her  minor 
children.  She  should  not  now  be 
heard,  after  nineteen  years  of  posses- 
sion of  this  homestead  by  herself  and 
her  family,  to  complain  that  the  -orig- 
inal proceedings,  setting  it  apart  for 
her  and  her  children,  were  void.  If 
her  husband  were  in  life,  after  having 
acquired  the  homestead  for  himself 
and  family  and  after  having  enjoyed 
the  benefit  of  the  homestead  which  he 
had  asked  the  ordinary  to  set  apart, 
he  certainly  could  not  be  heard  to  at- 
tack its  validity;  and  if  he  would  be 
estopped,  it  would  seem  that  his  wife, 
who  was  privy  with  him  in  the  applica- 
tion, should  likewise  be  estopped." 

In  Lowe  v.  Equitable  Mortg.  Co. 
(1897)  102  Ga.  103,  29  S.  E.  148,  the 
question  was  whether  minors  could 
attack  collaterally  a  judgment  rend- 
ered by  a  court  of  competent  jurisdic- 
tion, in  an  action  brought  in  their 
name  by  one  purporting  to  be  their 
next  friend,  there  being  nothing  on 
the  face  of  the  record  suggesting  fraud 
or  want  of  good  faith,  or  that  the  ac- 
tion was  instituted  by  the  plaintiff 
therein  without  authority,  or  with  any 
intention  other  than  a  bona  fide  pur- 
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pose  to  protect  the  interest  of  the 
minors.  The  court  held  that,  the  judg- 
ment being  apparently  regular  and 
legal,  and  the  attack  merely  collateral, 
to  allow  it  to  prevail  under  such  cir- 
cumstances might  result  in  great  in- 
justice to  third  persons,  who  had  in 
good  faith  acquired  rights  under  and 
by  virtue  of  the  original  judgment. 

In  Roberts  v.  Hill  (1894)  137  Ind. 
215,  36  N.  E.  843,  the  trustees  of  a 
Masonic  lodge  sued  the  defendant  for 
the  reformation  of  a  deed  and  to  quiet 
the  title  to  certain  real  estate.  In  his 
answer,  the  defendant  pleaded  a  for- 
mer recovery  by  the  plaintiffs,  in  a 
cause  prosecuted  to  final  judgment  by 
them  for  the  reformation  of  the  same 
deed  and  to  quiet  title  to  the  same  real 
estate.  To  this  answer,  the  plaintiff 
trustees  replied  that  the  former  action 
was  prosecuted  by  them  without  au- 
thority, "by  reason  of  the  fact  that 
their  certificate  of  election  as  such 
trustees  had  not  been  recorded  in  the 
recorder's  office  of  the  county  where 
the  real  estate  was  situated,'*  as  re- 
quired by  the  statute  {Rev.  Stat.  1894, 
§  5019  (Rev.  Stat.  1881,  §  3819)].  The 
court  held  that  the  plaintiff  trustees 
were  estopped  from  thus  collaterally 
attacking  the  former  judgment,  as 
their  acts  were,  at  least,  those  of  of- 
ficers de  facto,  if  not  de  jure. 

In  Heffron  v.  Cunningham  (1890) 
76  Tex.  312,  13  S.  W.  259,  a  person  in 
whose  favor  a  judgment  had  been  ren- 
dered claimed  that  the  suit  was 
brought  without  his  knowledge  or  con- 
sent by  an  attorney.  The  court  held 
that,  the  decree  having  been  rendered 
in  his  favor,  so  long  as  he  permitted 
.it  to  stand  and  took  no  steps  to  set  it 
aside,  he  could  not  be  heard,  in  a  col- 
lateral action,  to  deny  that  it  was 
prosecuted  for  him  and  by  counsel 
employed  by  him,  or  that  the  court  did 
not  have  jurisdiction  over  the  parties 
or  the  subject-matter. 

h.  Divorce  decree. 

The  general  rule  that  a  person  pro- 
curing a  judgment  may  not  attack  it 
collaterally,  has  been  frequently  ap- 
plied in  actions  for  divorce,  where  the 
decree  was  obtained  in  one  state  and 
afterwards  attacked  in  another. 


In  Bledsoe  v.  Seaman  (1908)  77 
Kbjol  679,  95  Pac.  576,  an  action  to 
recover  damages  for  the  alienation  of 
the  affection  of  the  plaintiff's  husband, 
it  appeared  from  the  averments  of  the 
pleadings  that  the  husband  com- 
menced an  action  in  another  state  to 
obtain  a  divorce.  The  wife  appeared 
in  that  action,  and  filed  an  answer  and 
cross  petition,  in  which  she  asked  for 
a  divorce,  for  the  custody  of  their  in- 
fant child,  and  for  alimony.  The 
prayer  of  the  cross  petition  was  grant- 
ed, and  she  obtained  the  decree  re- 
quested. This  decree  was  entered 
more  than  seven  years  before  the  pres- 
ent action,  and  the  plaintiff  had,  since 
its  entry,  retained  the  possession  and 
control  of  the  child.  The  judgment 
for  alimony  still  stood  in  her  favor. 
The  court  held  that  the  plaintiff  could 
not  attack  this  judgment  on  the  ground 
of  want  of  jurisdiction  of  the  parties, 
by  reason  of  the  lack  of  the  required 
residence  in  the  state  granting  the 
divorce,  on  the  theory  that  one  who 
had  invoked  the  action  of  the  court, 
and,  through  negligence  or  falsehood, 
had  misled  it  as  to  the  existence  of 
the  facts  on  which  its  jurisdiction  de* 
pended,  would  not  afterwards  be  heard 
to  deny  the  validity  of  the  judgment 
obtained,  granting  the  desired  relief. 
While  the  rule  applied  in  this  case, 
the  court  stated,  did  not  rest  on  the 
doctrine  of  estoppel  as  that  term  was 
ordinarily  understood,  yet  there  were 
some  facts  present  which  indicated 
that  an  ordinary  estoppel  might  be  ap- 
plied. The  plaintiff  complaining  of 
the  defendant  for  having  alienated  the 
affections  of  her  husband,  when  the 
divorce  was  procured  by  the  plaintiff, 
the  defendant,  having  knowledge 
thereof,  had,  the  court  held,  a  right  to 
assume  that  the  plaintiff  no  longer 
had,  or  claimed,  any  right  to  the  affec- 
tions or  society  of  her  former  hus- 
band, and  that  any  relations  which 
she  might  assume  with  him  thereafter 
would  not  in  any  way  infringe  on  the 
rights  of  the  plaintiff.  The  conduct 
of  the  plaintiff  in  this  respect,  the 
court  held,  was  almost  tantamount  to 
an  express  withdrawal  of  objection  to 
the  illicit  relations  existing  between 
the  defendant  and  the  plaintiff's  hua- 
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br.nd  at  the  time  of  the  divorce.  But 
for  the  decree,  the  court  stated,  these 
relations  might  have  ceased;  by  it, 
they  were  probably  encouraged. 

In  Elliott  V.  Wohlfrom  (1880)  55 
CaL  384,  an  action  of  ejectment,  the 
defendant  claimed  title  under  a  deed 
by  a  wife,  and  the  plaintiff  claimed 
under  a  title  deraignied  from  her  for- 
mer husband.  Some  year  prior  to  the 
dates  of  those  deeds,  the  husband  filed 
a  complaint  for  a  divorce  against  his 
wife  in  another  state,  in  which  the 
latter  appeared  by  her  attorney  and 
answered  the  complaint,  and  a  divorce 
was  granted  to  the  husband.  It  was 
proved  that  the  attorney  who  ap- 
peared for  the  wife  in  the  suit  for 
divorce  had  no  authority  from  her  so 
to  appear,  and  that  in  fact  she  had  no 
knowledge  of  the  proceedings.  The 
court  held  that  the  judgment  of  di- 
vorce was  voidable  at  most,  and  stated 
that  it  knew  of  no  principle  on  which 
the  plaintiff  in  that  action  could  be 
permitted  to  impeach  the  judgment 
rendered  in  it,  for  the  purpose  of  re- 
covering property  from  the  defendant 
in  that  action,  which  he  could  recover 
on  no  other  ground  than  that  he  had 
obtained  the  judgment  by  fraud.  The 
court  stated  that  the  maxim  of  the  law 
was  that  '^o  man  should  take  advan- 
tage of  his  own  wrong,''  and  that, 
while  fraud  rendered  any  transaction 
voidable  at  the  election  of  the  party 
defrauded,  the  party  by  whom  the 
fraud  was  perpetrated  had  not  that 
election.  Hence,  the  court  held  that 
neither  the  former  husband,  nor  the 
grantee,  could  attack  and  avoid  the 
divorce  judgment  in  a  collateral  ac- 
tion. 

In  the  case  of  Re  Ellis  (1893)  55 
Minn.  401,  23  L.RA.  287,  43  Am.  St, 
Rep.  514,  56  N.  W.  1056,  an  appeal 
from  an  order  appointing  a  second 
wife  administratrix  of  the  husband's 
estate,  the  first  wife  offered  to  prove, 
in  order  to  impeach  and  avoid  a  judg- 
ment of  divorce  obtained  by  her  from 
the  intestate  in  another  state,  that  she 
was  compelled  to  bring  the  action  by 
the  intestate's  conduct  towards  her. 
She  offered  to  prove  that  during  the 
period  of  two  years  he  abandoned  her 
at  different  times,  at  first  for  a  week 


at  a  time,  gradually  lengthening  the 
periods  of  absence  until  they  became 
three  months  at  a  time,  leaving  her 
unprovided  with  the  necessaries  of 
life,  and  threatening,  whenever  he  re- 
turned, that  he  would  eontinue  that 
course  of  conduct  unless  she  consent- 
ed to  bring  the  action,  and  that  unless 
she  so  consented  he  would  run  away, 
and  leave  her  without  a  penny;  and 
also  to  prove  other  acts  of  his  of  a 
similar  character,  all  of  which  had 
such  effect  on  her  that  she  was  not  a 
free  agent  in  bringing  the  action.  The 
court  stated  that  it  would  not  under- 
take to  say  whether  at  any  time,  and 
especially  whether  after  she  had  re- 
ceived and  enjoyed  the  fruits  of  the 
action,  and  had  acquiesced  for  years, 
until  the  defendant  had  married  again, 
and  had  died,  and  there  was  left  sole- 
ly the  matter  of  distributing  his  prop- 
erty, a  woman  plaintiff  could,  because 
of  such  facts,  obtain  any  relief  in  the 
same  action ;  but  held  that  it  certainly 
would  be  no  ground  for  assailing  the 
divorce  judgment  in  a  collateral  pro- 
ceeding at  any  time.  *  The  court  also 
held  that  it  was  proper  to  exclude  evi- 
dence of  the  first  wife  that,  at  the  time 
she  brought  the  action  for  divorce  in 
the  other  state  against  the  intestate, 
neither  party  was  a  resident  of  that 
state.  The  court  said:  'It  may  seem 
anomalous  that  a  judgment  of  divorce 
can  be  so  far  effectual  between  the 
parties  as  to  extinguish  all  rights  of 
property  dependent  on  the  marriage 
relation,  without  being  effectual  to 
protect  them  from  accountability  to 
the  state  for  their  subsequent  acts. 
One  reason  why  they  ought  not  to  be 
permitted,  by  going  into  another  state 
and  procuring  a  divorce,  to  escape  ac- 
countability to  the  laws  of  their  state, 
is  that  their  act  is  a  fraud  upon  the 
state,  and  an  attempt  to  evade  its  laws, 
to  which  it  in  no  wise  consents,  and 
it  may  therefore  complain.  But  the 
parties  do  consent,  and  why  should 
they  be  heard  to  complain  of  the  con- 
sequences to  them  of  what  they  have 
done?  Why  should  they  be  permitted 
to  escape  those  consequences  by  say- 
ing: *It  is  true  that  by  false  oath 
made  by  one  of  us,  and  connived  at  by 
the  other,  we  conimitted  a  fraud  in  the 


542 


AMBWCAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


Wisconsin  c(Hirt»  and  induced  it  to 
take  cognizance  of  the  case;  but  now 
we  ask  to  avoid  its  judgment,  by  proof 
of  our  fraud  and  perjury,  or  suborna- 
tion of  perjury/  Because  we  do  not 
think  it  can  be  done  the  parties  must, 
so  far  as  their  individual  interests  are 
concerned,  abide  by  the  judgment  they 
procured  that  court  to  render;  and, 
of  course,  what  will  bind  them  will 
bind  those  who  claim  through  them,  or 
either  of  them/' 

In  the  case  of  Re  Morrison  (1889) 
52  Hun,  102,  5  N.  T.  Supp.  90,  affirmed 
in  (1889)  117  N.  Y.  638,  22  N.  E.  1130, 
it  appeared  that  a  husband,  who  had 
always  regarded  himself  as  a  resident 
of  another  state,  procured  a  divorce 
therein  from  his  wife,  without  any  in- 
tent to  evade  the  laws  of  the  state 
wherein  he  was  then  living,  or  of 
avoiding  giving  notice  to  the  defend- 
ant of  the  proceeding.  It  was  held 
that  the  husband  could  not  be  heard 
to  claim  the  nullity  of  this  decree,  he 
having  invoked  the  jurisdiction  of  the 
court,  and  asked  its  rendition,  and  that 
the  administrators  of  his  estate  oc- 
cupied precisely  the  same  position  the 
husband  would  have  occupied,  had  he 
beTen  living. 

In  Starbuck  y.  Starbuck  (1903)  173 
N.  Y.  603,  93  Am.  St.  Rep.  631,  66  N. 
E.  193,  reversing  (1901)  62  App.  Div. 
437,  71  N.  If.  Supp.  104,  an  action  for 
dower,  the  defendants  offered  in  evi- 
*  dence  an  exemplified  record  of  a  de- 
cree of  divorce,  obtained  by  the  plain- 
tiff from  her  husband  in  another  state. 
This  decree  was  excluded  from  evi- 
dence, on  the  objection  of  the  plaintiff. 
The  court  held  that  the  decree  should 
have  been  received  in  evidence,  say- 
ing that  while  the  plaintiff  could  not 
avail  herself  of  a  void  decree,  which 
she  had  procured  to  be  entered,  the 
defendants  had  the  right  to  avail  them- 
selves of  it,  on  the  principle  that, 
where  a  party  had  procured  a  judg- 
ment or  decree  to  be  entered,  submit- 
ting himself  to  the  jurisdiction  of  the 
court,  he  cannot  thereafter  be  heard 
to  question  the  jurisdiction  of  the 
court  which  entered  the  judgment  or 
decree. 

In  the  case  of  Re  Swales  (1901)  60 
App.  Div.  599,   70  N.  Y.  Supp.  220, 


affirmed  in  (1902)  172  N.  Y.  651,  65 
N.  E.  1122,  it  appeared  that  the  plain- 
tiff invoked  the  jurisdiction  of  the 
court  of  another  state  to  free  herself 
from  all  marital  relations  with  the  de- 
cedent, and  that,  having  accomplished 
her  object,  she  returned  to  the  original 
state,  and  married  another  man,  to 
whom  she  bore  a  child.  On  her  ap- 
plication for  letters  of  administration 
on  her  former  husband's  estate,  she 
attempted  to  call  in  question  the  juris- 
diction of  the  court  which  had  granted 
the  divorce  decree.  The  court  said 
that  while  it  probably  was  not  tech- 
nically correct  to  assert  that  the  plain- 
tiff's acts  constituted  an  estoppel, 
within  the  ordinary  acceptation  of  that 
term,  for  the  reason  that  they  were 
Qot  designed  to,  and  did  not,  influence 
the  husband  to  do  anything  which  he 
would  not  otherwise  have  done,  yet  a 
somewhat  similar  principle  was  ap- 
plicable, which  was  that  where  a  party 
had  invoked  the  jurisdiction  of  any 
court,  and  submitted  himself  thereto, 
he  could  not  thereafter  be  heard  to 
question  that  jurisdiction. 

•In  People  ex  reL  Shrady  v.  Shrady 
(1905)  47  Misc.  333,  95  N.  Y.  Supp. 
991,  it  appeared  that  the  defendant 
had  gone  to  another  state  and  insti- 
tuted divorce  proceedings  against  his 
then  wife.  On  obtaining  a  decree  of 
absolute  divorce,  he  returned  to  the 
original  state  and  married  another  wo- 
man, the  complainant  in  a  subsequent 
proceeding  against  him  for  nonsup- 
port  In  that  proceeding,  it  was  held 
that  he  could  not  contend  that  the  di- 
vorce which  he  himself  had  obtained 
in  the  other  state  was  null  and  void  for 
the  reason  that  the  court  of  that  state 
had  no  jurisdiction  of  the  parties. 

In  Buxbaum  v.  Mason  (1905)  48 
Misc.  396,  95  N.  Y.  Supp.  539,  an  action 
against  a  husband  for  the  value  of 
goods  furnished  his  wife  while  he  was 
separated  from  her,  it  was  held  that, 
the  assumed  wife  having  obtained  a 
decree  of  divorce  in  an  action  brought 
by  her  against  the  defendant  in  an- 
other state,  this  decree  fixed  her  stat- 
us, and  she  could  not  assert  the  con- 
trary, notwithstanding  the  defendant 
might  have  been  in  a  position  to  assail 
the  decree  for  lack  of  jurisdiction  a^ 
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to  him.  To  meet  this  aitaation,  the 
plaintiff  offered  in  evidence  a  decree 
of  the  same  court,  made  seven  years 
later,  setting  aside  the  decree  of  di* 
vorce  on  the  wife's  application  and  on 
the  defendant's  default.  The  court 
held,  however,  that  the  papers  did  not 
alter  the  wife's  status,  but,  at  best, 
established  the  fact  that  the  one-time 
wife  had  asserted  elsewhere  that 
which  she  would  not  be  permitted  to. 
assert  for  her  own  benefit  before  a 
court  in  the  original  state, — that  the 
decree  of  divorce  which  she  had  ob- 
tained was  invalid. 

In  Lacey  v.  Lacey  (1902)  88  Misc. 
196,  77  N.  Y,  Supp.  285,  an  action  for 
divorce,  it  was  held  that  the  plaintiff, 
having  invoked  the  jurisdiction  of  an* 
other  court,  should  not,  in  all  equity 
and  good  conscience,  be  permitted  to 
attack  the  authority  of  the  decree 
which  her  own  acts  induced  that  court 
to  grant  her. 

In  Simmonds  v.  Simmonds  (1912)  78 
Misc.  571,  188  N.  Y.  Supp.  689,  an  ac- 
tion for  divorce,  it  appeared  that  the 
plaintiff,  while  living  in  another  state, 
retained  an  attorn^  there  to  procure 
a  limited  divorce.  He  procured-  an 
mbsolute  divorce,  the  decree  declaring 
the  plaintiff  to  be  "divc^ced  from  the 
bonds  of  matrimony.'^  The  defendant 
married  another  woman,  with  whom 
he  was  living  at  the  time  of  the  trial. 
The  court  held  that,  having  invoked 
the  jurisdiction  of  the  court  of  an- 
other state,  and  obtained  a  judgment 
of  divorce  in  that  court,  the  plaintiff 
could  not  now  be  heard  to  question  its 
jurisdiction. 

In  Yoke  v.  Piatt  (1905)  48  Misc.  278, 
96  N.  Y.  Supp.  725,  it  appeared  that  the 
plaintiff,  having  obtained  a  judgment 
of  separation  from  lier  husband,  re- 
moved to  another  state.  She  tiiere 
secured  a  decree  of  absolute  divorce 
from  him  on  his  default,  the  judgment 
rendered  dissolving  the  marriage,  and 
releasing  and  discharging  the  parties 
''from  all  the  rights  and  privileges, 
difties  and  obligations,  of  said  mar- 
riage contract  and  relations  as  fully 
mnd  completely  as  if  the  same  had 
never  existed."  The  plaintiff  then  re- 
married. On  the  death  of  her  former 
husband,  the  plaintiff  brought  an  ac- 


tion to  recover  her  dower  in  real  es- 
tate, ef  which  the  husband  was  seised 
at  the  time  of  the  marriage  with  the 
plaintiff  and  prior  to  the  date  of  the 
divorce,  claiming  to  be  his  widow. 
The  court,  held  that  the  validity  of  the 
divorce  judgment  could  not  be  ques- 
tioned by  the  plaintiff,  as  she,  at  least, 
was  bound  by  it.  The  court  stated 
that  it  placed  its  decision  on  the 
ground  that  a  woman  who  obtained  in 
a  foreign  state  a  judgment  of  divorce 
a  vinculo  against  her  husband,  who 
was  a  resident  of  the  original  state,  on 
a  ground  not  suflScient  to  justify  such 
a  divorce  in  that  state,  could  not,  after 
the  death  of  the  husband,  claim  dower 
in  his  real  estate  there  situated. 

In  the  reported  case  (Laird  v.  State, 
ante,  522),  a  prosecution  for  perjury, 
the  divorced  wife  of  the  defendant  was 
introduced  as  a  witness  against  him. 
He  contended  that  the  divorce  which 
was  procured  by  him  was  absolutely 
void,  as  he  had  not  been  in  the  state 
the  required  length  of  time,  and,  being 
void,  the  woman  from  whom  he  was 
adjudged  a  divorce  in  that  decree  was 
still  his  legal  wife.  The  court  holds 
that  the  jadgment  of  divorce  could  not 
be  collaterally  attacked  by  the  de^ 
fendant,  <die  only  way  to  nullify  it 
being  by  a  direct  suit  for  that  purpose. 

In  Asbury  v.  Powers  (1901)  23  Ky. 
L.  Rep.  1622,  65  S.  W.  605,  an  action 
to  settle  an  estate,  it  was  alleged  that 
the  wife  of  the  intestate  employed 
counsel  to  bring  suit  for  maintenance 
against  her  husband;  that  the  attor- 
ney, without  her  knowledge  or  con- 
sent, instituted  the  suit  in  another 
county  than  that  in  which  she  and  her 
husband  resided,  and  sought  a  decree 
of  divorce  from  bed  and  board,  and 
alimony;  and  that  afterwards,  wiUiout 
her  knowledge  or  consent,  an  amended 
petition  was  filed  seeking  an  absolute 
divorce  from  the  husband,  which  was 
granted  against  her  desire,  on  default 
of  answer  and  in  the  absence  of  proof. 
The  court  held  that  the  wife  was  es-* 
topped  to  question  the  judgment  and 
decree  of  the  court  after  the  lapse  of 
more  than  twenty-five  years,  since  it 
was  obtained  at  her  instance. 

In  Julier  v.  Julier  (1900)  62  Ohio 
St  90,  78  Am.  St.  Rep.  697,  56  N.  B« 
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Ml,  an  action  for  dower,  the  answer 
pleaded  a  judgment  of  divorce  ob- 
tained by  the  plaintiff  from  the  de- 
fendant,  by  which,  in  pursuance  of  an 
agreement  made  between  the  husband 
and  wife  with  respect  to  her  alimony, 
it  was  ordered  and  decreed  that  the 
plaintiff  should  execute  to  her  hus- 
band a  quitclaim  deed,  releasing  her 
dower  in  all  the  real  estate  which  was 
then  or  might  thereafter  be  owned  by 
the  husband;  and  in  default  of  such 
conveyance  the  decree  should  so  oper- 
ate. The  plaintiff's  reply  admitted  the 
decree  and  the  payment  of  the  alimony 
thereunder,  but  alleged  that  that  part 
of  the  decree  which  related  to  the  re- 
lease of  her  dower  was  void  for  want 
of  jurisdiction,  and  was  entered  with- 
out her  knowledge  or  consent.  The 
court  held  that  she  could  not,  in  a 
collateral  proceeding,  be  released  from 
the  obligations  of  the  judgment,  on  the 
plea  that  she  was  ignorant  of  its  pro- 
visions as  entered  of  record,  or  that 
her  attorney  was  without  authority  to 
have  it  so  entered. 

In  Ellis  V.  White  (1883)  61  Iowa, 
644, 17  N.  W.  28,  an  action  to  partition 
lands,  the  plaintiff  claiming  a  dower 
interest  therein,  the  defendants  al- 
leged that  the  plaintiff  had  prosecuted 
against  her  husband  a  proceeding  for 
a  divorce  and  alimony,  wherein  a  de- 
cree of  divorce  was  had,  and  alimony 
was  allowed  to  the  plaintiff.  It  was 
shown  that  the  amount  allowed  as 
alimony  was  paid  by  the  husband  to 
the  attorney  for  the  plaintiff  who  pros- 
ecuted the  action,  and  that  she  had 
had  full  notice  of  all  the  proceedings, 
and  had  received  the  money  allowed 
her.  The  plaintiff,  in  reply,  alleged 
that  the  divorce  proceedings  were 
prosecuted  without  her  knowledge,  and 
that  she  never  authorized  the  attorney 
appearing  for  her  in  the  action  to  in- 
stitute and  prosecute  it;  and  denied 
the  receipt  of  any  sum  as  alimony. 
She  pleaded  that  the  proceedings  were 
void  for  want  of  jurisdiction  of  the 
eourt  in  which  they  were  prosecuted. 
The  court  held  that,  without  deciding 
whether  the  divorce  court  had  had  ju- 
risdiction, the  plaintiff  was  estopped  to 
insist  on  the  want  of  jurisdiction  in 
that  court  . 


In  McLeod  v.  McLeod  (1915)  144 
6a.  859,  87  S.  E.  286,  it  appeared  that 
a  married  man  was  convicted  of  a 
felony  and  sent  to  the  penitentiary. 
While  he  was  there,  his  wife  brought 
a  suit  for  divorce  against  him.  The 
entry  of  service  by  the  sheriff  stated 
that  the  defendant  was  not  to  be  found 
in  the  county,  but  was  said  to  be  in 
the  penitentiary,  and  that  the  sheriff 
had  left  a  copy  at  the  residence  of  the 
defendant's  wife  in  a  named  city.  An 
absolute  divorce  was  granted.  After 
being  discharged  from  the  peniten- 
tiary, the  defendant  married  another 
woman  and  later  died,  never  having 
attacked  the  decree.  The  court  stated 
that,  under  these  circumstances,  the 
divorce  would  not  be  declared  void  at 
the  instance  of  his  son  by  his  first 
wife,  on  a  collateral  attack,  in  a  con- 
test over  the  grant  of  letters  on  his 
estate,  on  the  ground  that  the  service 
and  all  subsequent  proceedings  were 
void. 

In  Miltimore  v.  Miltimore  (1861)  40 
Pa.  151,  an  action  for  dower,  the  plain- 
tiff alleged  a  judgment  of  divorce  pro- 
cured by  her  to  have  been  void,  be- 
cause she  herself  caused  and  procured 
the  subpoena  to  be  issued  in  vacation 
and  twelve  dajrs  before  the  ensuing 
term,  whereas  the  statute  required  the 
interval  to  have  been  at  least  thirty 
days.  It  was  held  that  the  decree, 
being  voidable  only,  could  only  be  re- 
versed for  error  by  a  direct  proceed- 
ing, and  not  collaterally. 

But  in  Holmes  v.  Holmes  (1870)  4 
Lana.  (N.  Y«)  888,  reversing  (1871) 
57  Barb.  805,  an  action  for  divorce  a 
vinculo  matrimonii,  the  plaintiff  de- 
murred to  the  defendant's  answer, 
wherein  she  alleged  that  the  plaintiff* 
claiming  to  be  a  resident  of  another 
state,  instituted  proceedings  for  and 
obtained  a  decree  of  divorce  from  her, 
personal  service  of  due  notice  of  such 
proceedings  having  been  made  on  her 
in  the  state  of  their  domicil.  The 
court  held  that  the  personal  service  of 
notice,  out  of  the  state  wherein  the 
proceedings  were  brought,  was  a  nul- 
lity, that  the  judgment  of  divorce  was 
void,  and  hence  that  the  plaintiff  was 
not  esto|^[>ed  from  denying  the  validity 
of  the.  divorce  obtained  by  hink 
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And  in  People  v.  Chase  (1882)  27 
Hun  (N,  Y.)  256,  the  New  York  rule 
asrainst  the  recognition  of  a  divorce 
granted  in  another  state  upon  con- 
structive service  of  process^  without 
appearance,  against  a  resident  of  New 
York,  was  applied,  in  a  prosecution  for 
bigamy,  to  a  decree  of  divorce  ob- 
tained by  the  defendant  prior  to  the 
first  marriage  charged  in  the  indict- 
ment; with  the  result  that  the  con- 
viction was  reversed.  There  was, 
however,  no  discussion  of  the  right  of 
the  defendant  to  impeach  collaterally 
a  decree  which  he  had  himself  ob- 
tained. 

In  Williams  v.  Williams  (1885)  68 
Wis.  58,  53  Am.  Rep.  253,  23  N.  W. 
110,  an  action  for  dower,  the  plaintiff 
claimed  to  be  the  widow  of  one  Wil- 
liams. It  appeared  that  six  months 
after  her  marriage  with  Williams  the 
plaintiff  brought  an  action  against  one 
Jones,   who  had   previously   married 


her,  for  a  divorce  on  the  ground  of  de- 
sertion, and  obtained  a  judgment 
therein.  It  was  urged  that  she  was 
thereby  estopped  from  maintaining 
that  she  was  never  the  lawful  wife  of 
Jones,  or  that  she  was  ever  the  lawful 
wife  of  Williams.  The  court  held  that 
the  marriage  between  the  plaintiff  and 
Jones  was  absolutely  void  ab  initio, 
without  any  judgment  of  divorce  or 
other  legal  proceeding,  by  reason  of 
his  incapacity  to  contract  a  valid  mar- 
riage, as  he  had  a  former  wife  living 
at  the  time;  and  hence  that  the  mar- 
riage between  the  plaintiff  and  Wil- 
liams was  valid  knd  binding.  This 
being  the  case,  the  court  held  that  the 
plaintiff  was  not  estopped  by  the  sub- 
sequent judgment  of  divorce,  from 
showing  by  facts  dehors  the  divorce 
record  that  she  was  never  the  lawful 
wife  of  Jones,  but  was  the  lawful  wife 
of  Williams.  H.  D.  B. 


WILLIAM  HANSCOM 
v. 

ELLA  J.  BLANCHARD  et  al. 

Maine  Supreme  Judicial  Court  —  December  IS,  lOlS. 

(117  Me.  501,  105  Atl.  291.) 

Option  —  what  is. 

1.  An  option  and  not  a  sale  contract  is  effected  by  an  instrument  which, 
after  reciting  the  necessary  elements  of  a  contract  of  sale,  concludes  that 
in  case  the  vendee  shall  fail  to  fulfil  the  agreement  entered  into  then  the 
down  payment  shall  be  forfeited. 

ISee  note  an  this  question  beginning  on  page  576.] 


Broker  —  contract  for  commission  — 
construction. 

2.  An  instrument  reciting  that  for  a 
consideration  the  owner  gives  one  an 
option  to  purchase  certain  land  at  a 
certain  sum  per  acre,  and  agrees  to 
show  the  land  to  any  customer  he  gets 
and  pay  him  as  a  commission  whatever 
he  furnishes  a  customer  for  over  said 
sum,  is  a  contract  for  commission,  not 
an  option  to  buy. 

[See  4  R.  C.  L.  247.] 

—  ri^bt  to  commissioiu 

3.  To  entitle  a  real  estate  broker  to 
a  commission  he  must  procure  a  pur- 
chaser who  is  ready  and  willing  to 
3  A.L.R.— 35. 


meet  the  exact  terms  of  his  contract  to 
make  a  sale. 

[See  4  R.  C.  L.  307-310.] 

—  change  in  terms  of  contract  —  ef- 
fect. 

4.  A  real  estate  broker  is  entitled  to 
his  commission  if  the  owner  makes  a 
sale  to  a  customer  introduced  by  him, 
although  on  different  terms  than  those 
specified  in  his  emplojonent  contract. 

[See  4  R.  C.  L.  313,  322.] 

—  option  contract  —  effect. 

5.  An  agreement  in  writing  to  give 
a  person  the  option  to  purchase  land 
within  a  given  time  at  a  named  price 
is  neither  a  sale  nor  an  agreement  to 
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sell,  within  the  operation  of  a  contract 
for  brokerage  fees  for  effecting  a  sale. 
[See  4  R.  C.  L.  315.] 

—  election  to  exercise  option. 

6.  A  real  estate  broker  who  procures 
an  option  contract  for  the  purchase  of 
the  land  is  entitled  to  his  commissions 
if  the  optionee  is  ready  and  willing  to 
exercise  his  option,  but  is  prevented 
by  refusal  of  the  owner  to  comply 
with  the  terms  of  the  agreement. 

[See  4  R.  C.  L.  315.] 

Option  —  duty  to  comply  with  terms. 

7.  It  is  as  much  incumbent  upon  an 


optionee  to  comply  with  the  terms  of 
his  option  as  upon  a  direct  contractee 
in  an  agreement  of  sale  to  comply  with 
the  terms  of  his  agreement. 
[See  6  R.  C.  L.  603.] 

—  default  —  failure  to  be  at  desig- 
nated place. 

8.  One  giving  an  option  to  purchase 
real  estate  cannot  be  charged  with  de- 
fault in  not  being  at  the  designated 
place  at  the  appointed  time  to  carry 
out  the  contract  if,  prior  to  its  ma- 
turity, the  optionee  secures  an  exten- 
sion of  time. 


Report  by  the  Supreme  Judicial  Court  for  Androscoggin  County  for 
the  opinion  of  the  full  bench  in  an  action  brought  to  recover  commissions 
for  the  alleged  sale  of  real  estate.  Judgment  for  defendant  EUa  J.  Blan- 
chard. 


The  facts  are  stated  in  the  opinion 

Messrs.  McGillicuddy  &  Morey  for 

plaintiff. 

Messrs.  £.  E.  Richards,  Frank  W. 
Butler,  and  W.  H.  Judkins,  for  defend- 
ant Ella  J.  Blanchard : 

Plaintiff  is  not  entitled  to  any  com- 
mission until  he  produces  a  party  able, 
ready,  and  willing  to  purchase,  and  a 
sale  is  actually  completed,  or  a  bind- 
ing contract  entered  into.  The  broker 
must  bring  the  minds  of  the  seller  and 
purchaser  together  in  a  sale  or  con- 
tract for  a  sale ;  until  that  is  done  his 
right  to  compensation  does  not  accrue. 

Garcelon  v.  Tibbetts,  84  Me.  151,  24 
Atl.  797;  Barnard  v.  Monnot,  33  How. 
Pr.  440;  McGavock  v.  Woodlief,  20 
How.  221,  15  L.  ed.  884;  Sibbald  v. 
Bethlehem  Iron  Co.  83  N.  Y.  378,  38 
Am.  Rep.  441;  Kingsley  v.  Kressly,  60 
Or.  167,  111  Pac.  385,  118  Pac.  678, 
Ann.  Cas.  1913E,  746;  Friendly  v.  El- 
wert,  57  Or.  599,  105  Pac.  404,  111  Pac. 
690,  112  Pac.  1085,  Ann.  Cas.  1913A, 
357;  Coleman  v.  Applegarth,  68  Md. 
21,  6  Am.  St.  Rep.  417,  11  Atl.  284; 
Tilton  v.  Sterling  Coal  &  Coke  Co.  28 
Utah,  173,  107  Am.  St.  Rep.  689,  77 
Pac.  768;  Agar  v.  Streeter,  183  Mich. 
600,  L.R.A.1915C,  196,  150  N.  W.  160, 
Ann.  Cas.  1916E,  518;  Pollock  v. 
Brookover,  60  W.  Va.  83,  6  L.R.A. 
(N.S.)  403,  53  S.  E.  795;  Pom.  Spec. 
Perf .  §  387 ;  Mier  v.  Hadden,  148  Mich. 
488,  118  Am.  St.  Rep.  586,  111  N.  W. 
1040,  12  Ann.  Cas.  88. 

The  contract  between  the  parties 
amounted  simply  to  an  option  to  be  ac- 
cepted on  or  before  August  1,  1916. 

Ide  V.  Leiser,  10  Mont.  5,  24  Am.  St. 
Rep.  18,  24  Pac,  695;  Wardell  v.  Wil- 
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liams,  62  Mich.  50,  4  Am.  St.  Rep.  814, 
28  N.  W.  796;  Maynard  v.  Tabor,  55 
Me.  511. 

There  was  and  could  be  no  sale  or 
legal  contract  for  a  sale  whereby  the 
plaintiff  had  earned  his  commission, 
until  the  offer  to  sell  for  cash  had  been 
accepted,  either  by  a  tender  of  the 
amount  in  cash  or  a  written  accept- 
ance on  Which  an  action  could  be 
maintained. 

Potts  v.  Whitehead,  23  N.  J.  Eq.  512 ; 
Stembridge  v.  Stembridge,  87  Ky.  91, 
7  S.  W.  611. 

Where  an  option  has  been  given  on 
land  which  has  not  been  converted  in- 
to a  binding  contract  of  sale  by  ac- 
ceptance in  accordance  with  its  terms, 
specific  performance  cannot  be  main- 
tained. 

Stembridge  v.  Stembridge,  supra; 
Pollock  V.  Brookhover,  60  W.  Va.  75, 
6  L.R.A.  (N.S.)  403,  53  S.  E.  795. 

Although  an  option  to  purchase  is 
not,  strictly  speaking,  a  contract  of 
sale,  because  it  is  an  executory  unilat- 
eral agreement,  yet  an  option  is  a  con- 
tract by  which  the  owner  of  property 
agrees  with  another  that  he  shall  have 
the  right  to  buy  the  property  at  a  fixed 
price  within  a  certain  time  desig- 
nated ;  in  such  case,  time  is  always  of 
the  essence  of  the  contract. 

Fulenwider  v.  Rowan,  136  Ala.  287, 
34  So.  975;  Hollmann  v.  Conlon,  143 
Mo.  369,  45  S.  W.  275 ;  Merk  v.  Bowery 
Min.  Co.  31  Mont.  298,  78  Pac.  519; 
Coleman  v.  Applegarth,  68  Md.  21,  6 
Am.  St.  Rep.  417,  11  Atl.  284;  Glass  v. 
Rowe,  103  Mo.  513,  15  S.  W.  334;  Niles 
V.  Phinney,  90  Me.  122,  37  Atl.  880; 
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Atlee  V.  Bartholomew,  69  Wis.  43,  5 
Am.  St  Rep.  108,  83  N.  W.  110;  Rude 
V.  Levy,  43  Ck>lo.  482,  24  L.R.A.(N.S.) 
91, 127  Am.  St.  Rep.  123,  96  Pac.  560. 

Spear,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  for  the  recovery 
of  commissions  for  the  alleged  sale 
of  real  estate  and  comes  up  on  re- 
port. Oramandal  Blanchard  makes 
no  defense.  But  Ella  J.  Blanchard 
defends  upon  the  ground  that  the 
plaintiff  did  not  make  a  sale  or  pro- 
cure a  purchaser,  in  accordance 
with  his  contract  of  brokerage.  The 
first  contract  between  the  plaintiff 
and  defendants  was  of  the  following 
tenor: 

Stratton,  Me.,  March  28,  1916. 
In  consideration  of  ($10)  ten  dol- 
lars we,  Mrs.  Blanchard  and  Mr.  O. 
Blanchard,  give  William  Hanscom 
an  option  until  July  1,  1916,  on  our 
land,  known  as  the  Hedgehog  land 
and  Bemis  land,  at  ($10)  ten  dol- 
lars per  acre,  as  the  deeds  call  for 
about  2,270  acres,  with  all  buildings 
thereon,  and  agree  to  go  show  the 
lines  and  timber  to  any  customer 
he  gets.  We  agree  to  pay  Wm. 
Hanscom  as  a  commission  whatever 
he  furnishes  a  customer  for  over  the 
said  $10. 

She  contends  this  was  not  a  con- 
tract for  commission,  but  an  option 
to  buy.  Construing  this  instru- 
ment with  reference  to  all  its  phra- 
seology, although  it  is  somewhat 
mixed  and  inconsistent  in  its  lan- 
guage, we  are  of  the  opinion  that  it 

Broketwcontract  was  intended  by 
for  commission*  the  parties  to  be  re- 
eo»str«ctio».        ^^^^^^  ^^  ^  contract 

for  a  commission  on  a  sale  above 
$10  per  acre.  The  language,  "to  any 
customer  he  gets,"  and  to  pay  "as  a 
commission  whatever  he  furnishes 
a  customer  for  over  the  said  $10," 
seems  to  quite  clearly  indicate  that 
the  defendant  understood  that  the 
plaintiff  was  to  realize  his  commis- 
sion from  a  sale  to  another,  and  not 
from  a  purchase  by  himself,  under 
the  word  "option"  as  used  in  the 
first  part  of  the  instrument.  The 
subsequent  action  of  the  parties  also 
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goes  to  show  that  this  was  their  un- 
derstanding, since  the  defendants, 
by  virtue  of  parties  being  intro- 
duced under  this  agreement,  did 
proceed  to  make  an  option  to  the 
parties  thus  produced. 

Without  question,  the  plaintiflf  by 
virtue  of  the  above  instrument 
brought  parties  to  the  defendants 
who  were  desirous  of  purchasing  the 
tracts  of  land  described  therein  and 
with  these  parties  the  defendants 
themselves  made  a  contract  for  a 
disposal  of  the  lands  described.  The 
interpretation  of  this  new  instru- 
ment determines  the  rights  of  the 
parties  in  this  case.  If  it  was  a 
contract  of  sale,  by  which  the  par- 
ties were  mutually  bound,  then  the 
plaintiff  would  be  entitled  to  his 
commission.  Veazie  v.  Parker,  72 
Me.  443.  It  was  the 
duty,  however,  of  7omiisi"?oi.. 
the   broker   in   the  .1 

first  instance  to  procure  a  purchaser 
who  was  ready  and  willing  to  meet 
the  exact  terms  of  his  contract  to 
make  a  sale.  Even  an  offer  of  better 
terms  will  not  suffice.  4  R.  C.  L.  313, 
§  52.  But  if  a  brok-  _,^.„^,  ,„ 
er  mtroduces  par-  terms  of 
ties  with  whom  the  ««»*'»«^-^ff*«<- 
seller  makes  a  different  contract,  re- 
sulting in  a  sale,  he  is  entitled  to  his 
commission.  Veazie  v.  Parker,  su- 
pra; Ward  v.  Cobb,  148  Mass.  518, 
12  Am.  St.  Rep.  587,  20  N.  E.  174 ; 
Roche  V.  Smith,  176  Mass.  595,  51 
L.R.A.  510,  79  Am.  St.  Rep.  345,  58 
N.  E.  152;  Johnson  v.  Holland,  211 
Mass.  363,  97  N.  E.  755 ;  4  R.  C.  L. 
413,  §  52.  See  also  exhaustive  note 
to  Hoadley  v.  Savings  Bank,  44 
L.R.A.  321. 

The  present  case,  however,  does 
not  fall  within  either  of  the  above 
rules  entitling  a  broker  to  his  com- 
mission. The  contract  between  the 
parties  to  the  alleged  sale,  upon 
which  the  plaintiff  claims  his  com- 
mission, was  not  one  by  which  the 
parties  were  mutually  bound ;  it  was 
unilateral.  The  vendor  alone  was 
bound.  The  character  of  this  con- 
tract appears  from  an  observation 
of  its  terms.  It  describes  the  par- 
ties, the  tracts  of  land  to  be  con- 
veyed, the  terms   of  payment,   the 
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Option— i^hat  Is. 


price  per  acre,  the  time  of  perform- 
ance, and  the  consideration  which 
is  to  be  allowed  as  an  initial  pay- 
ment upon  the  consummation  of  the 
contract.  The  concluding  para- 
graph of  this  instrument  is  as  fol- 
lows :  "In  the  event  that  the  party 
of  the  second  part  shall  fail  to  ful- 
fil the  agreements  herein  entered 
into,  then  the  sum  of  $1,000  already 
acknowledged  as  paid  shall  be  for- 
feited to  the  party  of  the  first  part." 
This  clause,  read  in  connection 
with  the  rest  of  the  contract,  clearly 

confines  the  con- 
tract to  the  exer- 
cise of  an  option  on  the  part  of  the 
vendees.  For  definition,  see  "Op- 
tion," 6  Words  &  Phrases ;  3  Words 
&  Phrases,  2d  ed. 

An  agreement  in  writing  to  give 
a   person   the   option   to   purchase 

lands  within  a  given 

?o'»^r«^Sr:^yr"t.    time,    at    a   named 

price,  is  neither  a 
sale  nor  an  agreement  to  sell.  It  is 
simply  a  contract  by  which  the  own- 
er of  property  agrees  with  another 
person  that  he  shall  have  the  right 
to  buy  his  property  at  a  fixed  price 
at  a  given  time.  The  rights  of  a 
broker  in  case  of  an  option  granted 
by  his  principal  to  a  would-be  pur- 
chaser are  well  stated  in  4  R.  G.  L. 
315,  8  53 : 

"Where  a  broker  is  engaged  to  ne- 
gotiate a  transfer  or  sale  of  certain 
real  or  personal  property,  the  mere 
procurement  of  a  prospective  pur- 
chaser, who  enters  into  an  option  to 
buy  the  property  in  question,  but 
never  in  fact  does  so,  is  not  suffi- 
cient to  constitute  a  performance  by 
the  broker  of  his  contract  of  em- 
ployment, and  he  is  not  entitled  to 
iiis  commissions,  nor  even  to  a  per- 
centage of  the  earnest  money  de- 
posited by  the  defaulting  optionee. 
The  fact  that  the  employer  consents 
to  entering  into  a  conditional  or 
optional  contract  to  purchase  can- 
not be  construed  as  a  waiver  by 
him  of  the  original  terms  of  em- 
ployment, and  an  acceptance  of  such 
services  as  a  complete  performance 
on  the  part  of  the  broker.  It  is  a 
matter  of  common  knowledge  that 


sales  are  frequently  effected  throu£^ 
options.  By  granting  the  option, 
the  owner  is  merely  helping  to  bring 
about  the  sale  which  he  employed 
the  broker  to  make.  It  is  a  step  in 
that  direction.  It  is  not  the  end, 
but  rather  the  means  to  an  end. 
Consequently  such  action  on  the  part 
of  the  owner  does  not  imply  that  he 
has  made  a  new  contract  with  the 
broker,  by  which  he  agrees  to  pay 
for  something  different  from  the 
services  he  originally  contracted  for, 
but  merely  indicates  a  desire  upon 
his  part  to  aid  the  broker  in  the  per- 
formance of  the  original  agree- 
ment." 

See  also  exhaustive  note  to  Wam- 
ekros  v.  Bowman,  43  L.R.A.(N.S.) 
91. 

It  is,  therefore,  evident  as  a  mat^ 
ter  of  law  that  an  optional  contract 
to  purchase  land  is  not  a  compli- 
ace  with  a  broker's  contract  to  sell 
land.  A  broker  has  not  found 
a  purchaser,  so  as  to  be  entitled  to 
compensation,  until  the  option  has 
been  exercised  and  the  contract 
completed. 

There  is  no  claim  that  the  option 
in  the  present  case  has  been  com- 
pleted by  a  sale  of  the  property  in 
accordance  with  its  terms.  But  the 
fact  that  an  option  for  the  purchase 
of  real  estate  has  not  been  exercised 
does  not,  per  se,  conclude  the  brok- 
er. It  is  well  settled  that  if  the 
optionee  is  ready  and  willing  to  ex- 
ercise the  option,  but  is  prevented 
by  the  refusal  of 
the  owner  to  com-  Z^lttilt\luf,n. 
ply  with  the  terms 
of  the  agreement,  the  broker  is  then 
entitled  to  his  compensation.  The 
rule  is  stated  in  4  R.  C.  L.  315,  §  53, 
as  follows :  "While,  as  above  shown, 
according  to  the  great  weight  of  au- 
thority the  mere  procuring  of  one  to 
take  an  option  does  not  entitle  the 
broker  to  commissions  if  the  op- 
tionee elects  not  to  exercise  the 
same,  yet  it  is  apparently  weU  set- 
tled that  the  broker  is  entitled  to  his 
commissions  if  the  option  is  actual- 
ly exercised,  or  the  optionee  is  will- 
ing to  exercise  it,  but  is  prevented 
from  so  doing  by  the  refusal  of  the 
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owner  to  comply  with  his  part  of 
the  agreement." 

See  also  43  L.R.A.(N.S.)  94,  note. 

This  brings  us  to  the  one  question 
of  fact  involved  in  the  case:  Who 
was  in  fault  in  refusing  to  abide  by 
the  terms  of  the  option?  It  is  not 
our  purpose  to  discuss  the  evidence 
in  detail,  as  it  is  so  fragmentary  as 
to  just  what  the  optionees  were  able 
to  do  after  getting  the  option  as  to 
practically  preclude  such  discussion. 
In  the  first  place,  it  is  apparent  that 
the  optionees  were  not  able  to 
finance  the  proposed  purchase.  They 
were  evidently  trying  to  find  some- 
one whom  they  could  induce  to 
finance  it  for  them.  But  the  evi- 
dence fails  to  show  that  anyone  ap- 
peared who  was  ready  or  offered  to 
comply  with  the  terms  of  the  option. 
But  in  order  to  hold  the  option  this 
must  be  done.  It  is  as  much  in- 
cumbent upon  an  optionee  to  comply 
with  the  terms  of  his  option  as  upon 
a  direct  contractee  in  an  agreement 

option^utT  to  of  sale  to  comply 
comply  with  With  tho  terms  of 
terms.  j^j^  agreement.  And 

we  have  before  seen  that  such  com- 
pliance is  minutely  required.  4  R. 
C.  L.  315,  §  52,  supra.  The  option 
provided  that  "on  or  before  the  1st 
day  of  August,  1916,  the  parties 
agree  to  meet  at.  Farmington," 
where  they  were  to  carry  the  agree- 
ment into  effect.  Nothing  was  done 
at  this  time.  The  optionees  did  not 
appear.  On  the  31st  day  of  July, 
one  of  them,  Mr.  Mason,  met  the 
defendant  on  her  way  to  Farming- 
ton  and  said  to  her : 

I  have  been  unable  to  raise  this 
money,  but  I  have  a  new  proposi- 
tion, which  is  a  cash  deal.  I  have  an 
explorer  by  the  name  of  Mr.  West 
with  me,  and  I  have  some  bankers 
that  are  interested,  and  upon  the  re- 
port of  Mr.  West,  if  his  report  is 
favorable,  I  can  put  in  the  money 
for  the  whole  tract,  and  I  would 
like  a  little  more  time. 

Q.  What  answer  did  you  give 
him? 

A.  I  told  him  that  I  was  on  my 
way  to  Farmington  to  carry  out  my 
part  of  this  agreement,  and  in  event 
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this  deal  didn't  go  through  and  he 
wanted — ^no,  I  asked  how  much  time 
that  he  wanted.  He  stated:  "Let 
me  see.  It  will  take  two  or  three 
days  to  explore  the  land,  a  day  to 
return  to  Lewiston,  a  day  to  make 
my  report;"  he  says,  "Mrs.  Blanch- 
ard,  one  week  is  sufficient." 

She  gave  Mr.  Mason  one  week. 

That  is  an  entirely  new  contract, 
proposed  by  the  optionee,  Mr. 
Mason,  and  relieved  the  defendant 
from  the  charge  of 
any  default  in  not  sSii""7beat 
being-  present  at  pfiJ;"**** 
Farmington  on  the 
1st  day  of  August,  to  carry  out  the 
terms  of  the  option.  This  option, 
declared  on  in  the  plaintiff's  writ, 
and  upon  which  he  relies  as  the 
contract  of  the  parties  procured  by 
him,  became  invalid  after  August 
1st,  both  by  lapse  of  the  time  and  by 
the  substitution  of  a  new  contract. 
But  the  new  contract  was  to  run  a 
week,  and  nothing  being  done  with- 
in this  time,  all  the  contractual  re- 
lations of  the  optionee  and  the  de- 
fendant early  in  August  came  to  an 
end.  The  evidence  of  Mrs.  Blanch- 
ard  is  fully  corroborated  by  Mr. 
John  C.  West,  the  very  party  re- 
ferred to  by  Mr.  Mason  in  the  con- 
versation above  testified  to  by  Mrs. 
Blanchard.  Mr.  West  had  been  ap- 
proached by  Mason  and  O'Brien  to 
finance  this  proposed  purchase.  He 
accordingly  in  September  had  an  in- 
terview with  Mrs.  Blanchard  in  re- 
gard to  the  matter,  which  on  direct 
examination  he  recites  as  follows : 

Q.  What  did  she  say  to  you  at 
this  time  that  you  had  this  conver- 
sation with  her  ? 

A.  I  talked  with  her  about  financ- 
ing the  deal  and  taking  it  up  on  a 
cash  basis.  I  had  parties  that  had 
the  money,  and  had  a  proposition  to 
finance  it,  to  take  up  the  whole 
tract,  as  well  as  other  tracts  there 
that  we  have  under  consideration. 
And  I  explained  it  to  her,  and  she 
said  that — ^well,  she*  didn't  know  but 
she  would  look  at  it  favorably,  but 
she  wanted  to  consult  someone ;  and 
I  told  her  that  I  wanted  her  to.    I 
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says,  ^'It  means  a  cash  deal,  if  I  can 
have  the  deeds  in  a  certain  way."  I 
explained  it. 

He  saw  her  again  the  next  day. 
In  answer  to  the  question,  "What 
did  she  say  then?"  he  testified: 

A.  She  said  that  she  couldn't 
consider  it;  it  was  only  a  drag-out, 
or  something  like  that,  and  it  was 
all  off;  and  I  told  her  under  those 
circumstances  I  wasn't  going  to  say 
any  more  about  it— probably  the 
other  parties  would  have  something 
to  say,  but  as  far  as  I  Was  con- 
cerned, I  should  stop. 

Neither  the  testimony  of  Mrs. 
Blanchard  nor  Mr.  West  is  in  any 
way  contradicted  or  modified.  It  is 
accordingly  clear  that  the  optionees 
were  never  prepared  to  comply  with 
the  terms  of  their  option.  Nor  did 
they  furnish  anyone  who  was.  They 
were  working  upon  an  entirely  new 
scheme  of  trading  upon  a  cash  basis, 
to  which  the  defendant  was  willing 
to  accede,  and  gave  an  option,  on  a 
cash  basis,  for  a  week.    It  accord- 


ingly results  that  the  optionees,  in 
their  agreement  of  July  5th,  failed 
to  comply  with  its  terms,  and  that 
their  option  was  lost  by  their  own 
fault,  and  not  the  fault  of  the  de- 
fendant Ella  J.  Blanchard. 

Judgment  for  defendant  Ella  J. 
Blanchard. 


NOTE. 

The  question  as  to  when  an  instru- 
ment for  the  purchase  of  land  may  be 
regarded  as  a  contract  of  sale,  and 
when  as  a  mere  option,  is  discussed  in 
annotation  beginning  on  page  576, 
in  which  it  is  pointed  out,  that  while, 
as  in  the  reported  case  (Hanscom  v. 
Blanchard,  ante,  545),  contracts 
have  been  held  to  be  mere  options  on 
the  ground  that  they  did  not  bind  the 
second  party  to  purchase,  the  fact  that 
a  contract  does  not  formally  bind  such 
party  to  make  payment  is  not  conclu- 
sive of  its  character,  and  that  where 
it  is  held,  as  a  matter  of  construction, 
to  bind  him  to  complete  the  purchase, 
it  is  more  than  an  option. 


D.  C.  STELSON,  Plff .  in  Err., 

V. 

ARTHUR  W.  HAIGLER,  Doing  Business  under  the  Firm  Name  and  Style 

of  Haigler  Realty  Company. 

Colorado  Supreme  Court -^  May  7,  1917, 

(—  Colo.  — ,  165  Pac.  265.) 

Option  —  contract  —  purchase  or  option. 

1.  An  option  and  not  a  contract  to  purchase  is  eflFected  by  an  agree- 
ment to  sell  real  estate  for  payments  to  be  made  at  specified  times  and  pro- 
viding for  forfeiture  of  money  paid  upon  failure  to  make  payment,  where 
the  purchaser  does  not  agree  to  purchase,  to  make  payment,  or  to  bind 
himself  in  any  way  other  than  the  forfeiture  of  payments  made. 

[See  note  on  this  question  beginning  on  page  576.] 

Broker  —  commission  —  willingness     Vendor    and    purchaser  —  failure    to 


to  purchase. 

2.  Readiness  and  willingness  to 
make  the  first  payment  on  a  contract 
to  purchase  real  estate  is  not  sufiicient 
to  entitle  a  broker  to  a  commission 
which  is  to  be  paid  out  of  the  first  pay- 
ment if  it  is  not  paid  or  tendered. 

[See  4  R,  C.  L.  307-310.] 


make  payment  —  excuse. 

3.  One  having  an  option  to  purchase 
real  estate  is  not  justified  in  refusing 
to  make  the  first  payment  because  of 
defects  in  the  abstract  of  title,  if  the 
contract  gave  a  reasonable  time  to 
cure  such  defects  and  they  were  cured 
within  such  time. 


Option  —  effect. 

4.  An  option  gives  the  right  to  pur- 
chase within  a  limited  time  without 
imposing  any  obligation  to  purchase. 

[See  6  R.  C.  L.  603.] 
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Broker  —  option  contract  —  right  to 
commission. 

5.  One  employed  to  sell  real  estate 
or  find  a  purchaser  for  it  does  not  earn 
his  commission  by  procuring  a  mere 
option  contract. 

[See  4  R.  C.  L.  315.] 


Error  to  the  District  Court  for  El  Paso  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  an  amount  alleged  to 
be  due  as  a  real  estate  broker's  commission.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  R  L.  Chambers  and  Robert 
Kerr,  for  plaintiff  in  error: 

The  understanding  and  intention  of 
the  parties  was  that  the  contract  was 
an  option,  and  if  there  were  any  doubt, 
this  intention  must  control. 

Butler  V.  Rockwell,  14  Colo.  125,  23 
Pac.  462;  9  Cyc.  677;  Hcssell  v.  Neal, 
25  Colo.  App.  300,  137  Pac.  72 ;  Brown 
V.  Keegan,  32  Colo.  463,  76  Pac.  1056; 
Warnekros  v.  Bowman,  14  Ariz.  348, 
43  L.R.A.(N.S.)  91,  128  Pac.  49;  Law- 
rence V.  Pederson,  34  Wash.  1,  74  Pac. 
1011;  Dwyer  v.  Rabom,  6  Wash.  213, 
33  Pac,  350. 

A  contract  of  sale  creates  mutual 
obligations  on  the  part  of  the  seller 
to  sell  and  on  the  part  of  the  pur- 
chaser to  buy,  while  an  option  gives 
the  right  to  purchase,  within  a  limited 
time,  without  imposing  any  obligation 
to  purchase. 

James,  Option  Contr.  §  105;  Brickell 
V.  Atlas  Assur.  Co.  10  Cal.  App.  17, 
101  Pac.  16;  Re  Allen,  183  Fed.  172; 
Ellsworth  V.  Southern  Minnesota  R. 
Extension  Co.  31  Minn.  543,  18  N.  W. 
822;  Dillinger  v.  Ogden,  244  Pa.  20, 
90  Atl.  446,  Anrj.  Cas.  1915C,  533; 
Block  V.  Maddox,  104  Ga.  157,  30  S.  E. 
723. 

Unless  the  contract  contains  lan- 
guage which  may  reasonably  be  con- 
strued as  an  agreement  on  the  part  of 
the  vendee  to  purchase  the  property 
or  to  assume  some  obligation  there- 
under, it  will  be  held  to  be  an  option 
contract  and  not  an  agreement  of  sale 
and  purchase. 

Indiana  &  A.  Lumber  &  Mfg.  Co.  v. 
Pharr,  82  Ark.  578,  102  S.  W.  686; 
Gordon  v.  Swan,  43  Cal.  564,  3  Mor. 
Min.  Rep.  84;  White  v.  Bank  of  Han- 
ford,  148  Cal.  552,  83  Pac.  698 ;  Strauss 
V.  Brier,  57  Colo.  65,  140  Pac.  183; 
Simpson  v.  Sanders,  130  Ga.  265,  60 
S.  E.  541 ;  Kessler  v.  Pruitt,  14  Idaho, 
175,  93  Pac.  965;  Cortelyou  v.  Barns- 
dall,  236  111.  138,  86  N.  E.  200;  O'Neill 
V.  Risinger,  77  Kan.  63,  93  Pac.  340; 
Darr  v.  Mummert,  57  Neb.  378,  77  N. 


W.  767 ;  Swank  v.  Fretts,  209  Pa.  625, 
59  Atl.  264;  Uhlman  v.  Sullivan,  242 
Pa.  436,  89  Atl.  550;  Gira  v.  Harris, 
14  S.  D.  537,  86  N.  W.  624;  Wheeling 
Creek  Gas,  Coal  &  Coke  Co.  v.  Elder, 
170  Fed.  215;  Witherspoon  v.  Staley, 
—  Tex.  Civ.  App.  — ,  156  S.  W.  557; 
Heydrick  v.  Dickey,  154  Ky.  475,  157 
S.  W.  915. 

An  agent  employed  to  sell  or  find  a 
purchaser  has  not  performed  the  con- 
tract by  negotiating  a  mere  option  con- 
tract, and  therefore  is  not  entitled  to 
recover  from  the  principal  the  agreed, 
or  any,  compensation  for  such  serv- 
ices. 

James,  Option  Contr.  §  205;  Fox  v. 
Denargo  Land  Co.  37  Colo.  203,  86  Pac. 
344;  McGonigal  v.  Raughley,  6  Penn. 
(Del.)  61,  63  Atl.  801;  Martin  v.  Wil- 
son, 24  Idaho,  353,  134  Pac.  532 ;  Ram- 
sey V.  West,  31  Mo.  App.  676;  Ward  v. 
Zborowski,  31  Misc.  66,  63  N.  Y.  Supp. 
219 ;  Benedict  v.  Pincus,  191  N.  Y.  377, 
84  N.  E.  284 ;  Breckenridge  v.  Claridge, 
91  Tex.  527,  43  L.R.A.  593,  44  S.  W. 
819;  Runck  v.  Dimmick,  51  Tex.  Civ. 
App.  214,  111  S.  W.  779;  Lawrence  v. 
Pederson,  34  Wash.  1,  74  Pac.  1011; 
Kinney  v.  Eckenberger,  74  Or.  442, 145 
Pac.  665;  Tibbs  v.  Zirkle,  55  W.  Va. 
49,  104  Am.  St.  Rep.  977,  46  S.  E.  701, 
2  Ann.  Cas.  421;  Scott  v.  Merrill,  74 
Or.  568,  146  Pac.  99. 

There  is  not  a  scrap  of  evidence  ex- 
cept the  unsupported  word  of  Kloke 
that  he  ever  was  ready,  able,  or  willing 
to  pay  $30,000,  and  similar  evidence 
has  been  held  to  be  insufficient. 

Fox  V.  Denargo  Land  Co.  37  Colo. 
203,  86  Pac.  344;  Neiderlander  v. 
Starr,  50  Kan.  766,  32  Pac.  359 ;  Little 
V.  Herzinger,  34  Utah,  337,  97  Pac.  639. 

Messrs.  Harris  &  Price,  for  defend- 
ant in  error: 

The  payment  of  the  $30,000  and  the 
tender  of  the  deed  were  concurrent 
acts,  and  until  the  deed  was  tendered 
by  Stelson,  there  could  be  no  default 
on  the  part  of  Kloke. 

Byers  v.  Denver  Circle  R.  Co.   13 
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Colo.  552,  22  Pac.  951 ;  1  Sugden,  Vond. 
&  P.  366;  Leaird  v.  Smith,  44  N.  Y. 
618 ;  Connelly  v.  Pierce,  7  Wend.  129 ; 
Irvin  V.  Bleakley,  67  Pa.  24;  Low  v. 
Marshall,  17  Me.  232 ;  Peck  v.  Brighton 
Co.  69  111.  200;  Parker  v.  Parmele,  20 
Johns.  130,  11  Am.  Dec.  253;  Huffman 
V.  Hummer,  18  N.  J.  Eq.  83,  2  Mor. 
Min.  Rep.  242;  Welch  v.  Matthews, 
98  Mass.  131 ;  Hoagland  v.  Murray,  53 
Colo.  50,  123  Pac.  664 ;  Van  Campen  v. 
Knight,  63  Barb.  205;  36  Cyc.  730; 
Powell  V.  Dayton,  S.  &  G.  R.  Co.  14  Or. 
356,    12  Pac.  665. 

The  contract  was  a  binding  one  on 
Kloke. 

Cummings  v.  Nielson,  42  Utah,  157, 
129  Pac.  619 ;  Colorado  Iron  Works  v. 
Taylor,  12  Colo.  App.  451,  55  Pac.  942 ; 
Guyer  v.  Warren,  175  111.  328,  51  N. 
E.  580;  36  Cyc.  625;  Johnston  v. 
Trippe,  33  Fed.  530;  Vassault  v.  Ed- 
wards, 43  Cal.  458;  James,  Option 
Contr.  §  825,  p.  335;  Castle  Creek 
Water  Co.  v.  Aspen,  76  C.  C.  A.  516, 
146  Fed.  8,  8  Ann.  Cas.  660;  Johnson 
V.  Lennox,  55  Colo.  125,  133  Pac.  744. 

Where  a  broker  produces  a  customer 
able,  ready,  and  willing  to  buy,  and  a 
contract  is  entered  into  that  the  owner 
thereby  accepts,  the  broker  has  earned 
his  commission. 

Corson  v.  Mulvany,  49  Pa.  88,  88 
Am.  Dec.  485;  James,  Option  Contr. 
§  1218,  p.  576;  Smith  v.  Bangham,  156 
Cal.  359,  28  L.R.A.(N.S.)  522,  104  Pac. 
689;  Hamburger  v.  Thomas,  103  Tex. 
280,  126  S.  W.  561,  —  Tex  Civ.  App. 
— ,  118  S.  W.  770;  Breckenridge  v. 
Claridge,  91  Tex.  527,  43  L.R.A.  593, 
44  S.  W.  819;  Albritton  v.  First  Nat. 
Bank,  38  Tex.  Civ.  App.  614,  86  S.  W. 
646;  Berg  v.  San  Antonio  Street  R. 
Co.  17  Tex.  Civ.  App.  291,  42  S.  W. 
647,  43  S.  W.  929:  Stringfellow  v. 
Powers,  4  Tex.  Civ.  App.  199,  23  S.  W. 
313;  Parker  v.  Walker,  86  Tenn.  566, 
8  S.  W.  391. 

The  principal  cannot  evade  payment 
of  commissions  by  refusing  to  convey 
to  Durchaser 

Swigart  v.  Hawley,  140  111.  186,  29  N. 
E.  883;  Perkins  v.  Russell,  56  Colo. 
120,  137  Pac.  907;  Gilder  v.  Davis,  137 
N.  Y.  504,  20  L.R.A.  398,  33  N.  E.  599 ; 
Kalley  v.  Baker,  132  N.  Y.  1,  28  Am. 
St.  Rep.  542,  29  N.  E.  1091;  Wray  v. 
Carpenter,  16  Colo.  271,  25  Am.  St. 
Rep.  265,  27  Pac.  248;  Buckingham  v. 
Harris,  10  Colo.  455,  15  Pac.  817;  Fair- 
ly V.  Wappoo  Mills,  44  S.  C.  227,  29 
L.R.A.  215,  22  S.  E.  108;  Finnerty  v. 
Fritz,  5  Colo.  174,  1  Mor.  Min.  Rep. 
437 ;  Colburn  v.  Seymour,  32  Colo.  430, 


76  Pac.  1058, 2  Ann.  Cas.  182 ;  Deweese 
v.  Brown,  55  Colo.  430,  135  Pac.  800; 
Roche  V.  Smith,  176  Mass.  595,  51 
L.R.A.  510,  79  Am.  St.  Rep.  345,  58  N. 
E.  152;  Lang  v.  Hand,  57  111.  App.  134; 
Lockwood  V.  Halsey,  41  Kan.  166,  21 
Pac.  98 ;  King  Powder  Co.  v.  Dillon,  42 
Colo.  316,  96  Pac.  439;  Smith  v.  Roe, 
7  Colo.  95,  1  Pac.  909;  Moses  v.  Bier- 
ling,  31  N.  Y.  462. 

The  commission  does  not  depend  up- 
on the  purchaser  carrying  out  his  con- 
tract 

Fairly  v.  Wappoo  Mills,  44  S.  C.  227, 
29  L.R.A.  215,  22  S.  E.  108;  Little  v. 
Fleishman,  35  Utah,  566,  24  L.R.A. 
(N.S.)  1182,  101  Pac.  984;  Moore  v. 
Irvin,  89  Ark.  289,  20  L.R.A.(N.S.) 
1168,  131  Am.  St.  Rep.  97,  115  S.  W. 
662 ;  Yoder  v.  Randol,  16  Okla.  308,  3 
L.R.A.(N.S.)  576,  83  Pac.  537;  Squires 
v.  King,  15  Colo.  416,  25  Pac.  26. 

Scott,  J.,  delivered  the  opinion  of 
the  court : 

The  action  is  by  the  Haigler  Real- 
ty Company  to  recover  from  Stelson 
the  sum  of  $5,000,  alleged  to  be  due 
as  a  real  estiate  broker's  commission 
for  the  sale  of  Stelson's  ranch.  The 
commission  is  claimed  both  under  a 
written  contract  and  as  the  value  of 
the  services  rendered.  The  record 
discloses  that  Stelson  gave  the  Haig- 
ler Realty  Company  a  written  agree- 
ment, which  both  agree  was  intend- 
ed as  a  contract  of  employment  to 
sell  the  ranch  to  Stelson.  Later  the 
Haigler  Realty  Company  presented 
R.  F.  Kloke,  a  real  estate  broker  of 
Omaha,  Nebraska,  who  received 
from  Stelson  the  following  memo- 
randa of  agreement,  omitting  so 
much  thereof  as  is  immaterial  in 
this  proceeding: 

"The  party  of  the  first  part  sells 
and  agrees  to  convey  to  the  party  of 
the  second  part  by  warranty  deed 
and  abstract  brought  down  to  date 
of  transfer,  the  same  to  show  mar- 
ketable title,  the  following  described 
lands  and  water  rights:  [Here  fol- 
lows description.] 

"The  full  purchase  price  for  the 
above-described  lands  and  water 
rights  being  $131,000,  to  be  paid  as 
follows :  One  thousand  dollars  to  be 
placed  in  escrow  with  the  Exchanere 
National  Bank  of  Colorado  Springs, 
to  be  turned  over  to  the  party  of  the 
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iirst  part  upon  the  finding  of  mar- 
ketable titles  by  party  of  the  second 
part;  $30,000  on  or  before  Decem- 
ber 1, 1912;  $100,000  March  1,  1918, 
the  same  to  be  evidenced  by  promis- 
sory note  bearing  interest  at  the 
rate  of  6  per  cent  per  annum,  pay- 
able semiannually,  to  be  secured  by 
first  mortgage  covering  the  afore- 
said lands  and  water  rights.    .    .    . 

"Tenth.  That  he  will  execute  war- 
ranty deed  showing  marketable  ti- 
tles free  and  clear  of  all  liens  and 
encumbrances  as  above  set  forth 
covering  the  above-described  land, 
•conveying  the  said  lands  and  water 
rights  to  the  party  of  the  second 
part,  his  heirs  or  assigns,  or  to  any- 
one whom  said  party  of  the  second 
part  may  direct  upon  the  payment 
of  the  said  $30,000  and  the  execu- 
tion of  note  and  mortgage  as  above 
set  forth,  the  same  to  be  paid  and 
executed  on  or  before  December  1, 
1912. 

"It  is  further  agreed  between  the 
parties  hereto  that  should  there  be 
any  defects  in  the  title  covering 
above-described  lands  and  water 
rights  that  the  party  of  the  second 
part  gives  the  party  of  the  first  part 
reasonable  time  through  the  courts 
to  have  such  defects  set  aright. 

"It  is  mutually  agreed  that  the 
time  of  payment  shall  be  an  essen- 
tial part  of  this  contract,  and  in  case 
of  failure  of  the  said  party  of  the 
second  part  to  make  either  of  the 
payments  above  mentioned  this  con- 
tract shall  be  forfeited  and  deter- 
mined, at  the  election  of  the  said 
party  of  the  first  part,  and  the  said 
party  of  the  second  part  shall  for- 
feit all  payments  made  on  this  con- 
tract, as  liquidation  of  all  damages 
to  party  of  the  first  part.     .     .     . 

^'Colo.  Springs,  Colo:,  Sept.  2, 1912. 

"Received  of  R.  F.  Kloke,  Omaha, 
Neb. — $1,000  to  apply  as  part  pay- 
ment on  the  land  mentioned  in  con- 
tract between  myself  and  R.  F. 
Kloke,  copy  of  which  is  attached 
hereto. 

"Should  the  said  R.  F.  Kloke  not 
find  the  abstracts  covering  the  lands 
and  water  rights  marketable  as  men- 


tioned in  the  said  contract,  I  do 
hereby  agree  to  return  to  said  R.  F. 
Kloke  the  $1,000  paid  to  me  on  this 
date;  and  said  $1,000  being  paid  to 
me  in  lieu  of  the  $1,000  which  is  to 
be  placed  in  escrow  in  the  Exchange 
National  Bank,  Colorado  Springs, 
Colorado,  as  recited  in  said  contract. 
"[Signed]  D.  C.  Stelson." 

Haigler  testifies  that  the  receipt 
above  set  forth  was  a  modification 
of  the  preceding  agreement.  Ver- 
dict and  judgment  were  rendered 
against  the  plaintiff  in  error  in  the 
full  sum  of  $5,000. 

It  is  contended  by  the  defendant 
that  the  agreement  between  Stelson 
and  Kloke  was  a  mere  option,  and 
not  an  agreement  of  sale  and  pur- 
chase ;  that  the  option  did  not  ripen 
into  a  sale,  and  therefore  the  plain- 
tiff did  not  produce  a  purchaser 
ready,  able  and  willing  to  purchase 
the  lands,  and  for  such  reason  is  not 
entitled  to  a  commission.  The  con- 
tention of  the  plaintiff  is  that  the 
agreement  was  an  absolute  contract 
of  purchase  and  sale. 

There  were  no  further  payments 
made  by  Kloke,  nor  was  there  any 
tender  of  payment.  It  is  true  that 
Kloke  testified  that  he  was  ready 
and  willing  to  make  the  first  pay- 
ment at  the  time  it  became  due,  but 
if  this  be  true,  it  was  not  sufficient, 
in  view  of  the  fact 
that     he    did     not 

make  the  payment  j;"^JrrlSr/e. 
nor  offer  to  do  so. 
He  further  says  that  he  came  to 
Colorado  Springs  and  saw  Haigler 
and  told  him  that  he  was  ready  to 
pay,  but  he  did  not  see  Stelson,  nor 
seek  to  see  him,  and  immediately  re- 
turned to  Omaha. 

We  said  in  Bailey  v.  Lay,  18  Colo. 
405,  33  Pac.  407:  "The  averment 
that  Cummings  and  Olcott  and  the 
Iron  Mask  Company  were  ready  and 
willing  to  accept  the  premises  and 
make  payment  is  not  equivalent  to 
an  averment  of  payment  or  of  an 
offer  to  pay.  In  a  case  of  this  kind, 
when  the  time  for  payment  has  ac- 
tually arrived,  mere  readiness  and 
willingness  to  pay  are  immaterial; 
such     readiness     and     willingness, 
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without  more,  will  not  discharge 
contract  obligations.  An  averment 
of  readiness  and  willingness  to  pay 
presents  nothing  tangible  or  sub- 
stantial ;  it  involves  little  more  than 
the  state  of  mind  of  the  party  pre- 
senting the  plea ;  and  the  determina- 
tion of  an  issue  taken  thereon  would 
not  decide  the  rights  of  the  parties. 
On  the  other  hand,  an  averment  of 
payment  or  of  an  offer  to  pay  is  an 
averment  of  an  overt  act,  an  impor- 
tant and  substantial  fact;  and  the 
determination  of  an  issue  taken 
thereon  would,  subject  to  other  is- 
sues in  the  case,  be  decisive  of  the 
controversy." 

Kloke  was  a  real  estate  broker, 
and  it  is  plain  from  the  record  that 
he  did  not  intend  to  make  a  pur- 
chase of  the  premises,  but  rather 
to  secure  an  option  that  he  might 
have  opportunity  to  sell  the  lands. 
It  is  also  made  clear  that  Kloke  did 
not  come  to  Colorado  Springs  on  De- 
cember 2,  1912,  for  the  purpose  of 
making  the  payment,  or  any  tender 
of  the  same.  This  appears  from  a 
night-letter  telegram  from  Haigler 
to  Kloke  sent  on  the  evening  of  No- 
vember 29th,  with  but  one  interven- 
ing day  before  time  for  payment. 
This  telegram  was  as  follows : 

To  R.  F.  Kloke,  Omaha  National 
Bank  Bldg.,  Omaha,  Neb. 
Letter  received.  Stelson  demands 
$1,000  for  extension  of  contract  for 
twenty  days  to  apply  on  purchase 
price,  but  according  to  terms  of  con- 
tract we  think  if  you  get  abstracts 
here  with  your  requirements  on  title 
by  December  2d  that  it  would  con- 
tinue in  force  until  he  furnished 
marketable  title  therefor.  Do  not 
fail  to  get  abstracts  here  with  your 
requirements  by  December  2d.  An- 
swer. 

Kloke  appears  to  have  come  to 
Colorado  Springs  in  response  to  this 
telegram,  bringing  the  abstracts 
with  him,  and  returned  to  Omaha 
without  even  advising  Stelson  of  his 
presence.  It  is  palpable  that  the 
purpose  was  to  secure  time,  and  not 
to  make  either  payment  or  tender. 
The  plaintiff's  agreement  specifically 


recites :  ''The  title  is  to  be  market- 
able and  good  and  sufficient  warranty 
deed  to  be  executed  and  delivered  by 
the  said  D.  C.  Stelson  to  the  Haigler 
Realty  Company,  their  heirs  or  as- 
signs, on  or  before  the  1st  day  of 
December,  1912,  together  with  ab- 
stract showing  marketable  title,  pro- 
vided the  $1,000  is  tendered  or  paid 
on  or  before  the  3d  day  of  Septem- 
ber, 1912,  and  $30,000  is  tendered  or 
paid  on  or  before  the  1st  day  of  De- 
cember, 1912.  If  the  said  payment 
as  above  mentioned  is  not  paid  or 
tendered  on  or  before  the  dates  men- 
tioned above,  then  this  contract  is 
to  be  void  and  of  no  effect,  and  both 
parties  are  released  from  all  obliga- 
tions therein,  and  in  that  event  the 
said  $1  paid  on  this  date  is  to  be 
held  by  D.  C.  Stelson  as  liquidated 
damages.'' 

And:  'If  sale  is  made  as  above 
stated,  I  agree  to  pay  Geo.  W.  Morse 
$1,000  and  the  Haigler  Realty  Com- 
pany $5,000  out  of  the  $30,000  pay- 
ment above  mentioned." 

It  will  be  seen  from  this  that  the 
$30,000  payment  must  be  either  ten- 
dered or  paid  on  or  before  the  Ist 
day  of  December,  1912,  and  that 
such  tender  or  payment  was  a  con- 
dition precedent  to  the  execution  of 
the  deed  and  its  delivery  with  the 
abstracts,  and  that,  if  not  so  ten- 
dered or  paid,  the  agreement  was  to 
be  void,  and  both  parties  to  stand 
released  therefrom;  again,  that  the 
compensation  to  the  Haigler  Realty 
Company  in  any  event  was  to  be 
made  from  the  first  or  $30,000  pay- 
ment. 

It  is  agreed  that  this  sum  was  not 
paid  nor  tendered,  nor  any  part 
thereof,  as  stipulated,  nor  at  all.  It 
is  clear,  therefore,  that  unless  such 
first  payment  or  tender  was  excused, 
or  made  unnecessary  by  the  acts  and 
conduct  of  Stelson,  the  plaintiff  can- 
not recover ;  for  this  was  the  result 
which  the  Haigler  Company  agreed 
to  produce  in  consideration  of  the 
commisision.  But,  independent  of 
this  express  provision,  it  was  the 
duty  of  Kloke  to  make  the  first  pay- 
ment provided  in  his  agreement.    It 
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was  held  in  the  case  of  Bailey  v.  Lay, 
supra,  that : 

"The  gravamen  of  the  complaint 
is  that  defendants  Lay,  Mallory,  and 
Brown  refused  to  make  and  deliver 
a  deed  of  conveyance  of  their  cer- 
tain mining  property  to  the  Iron 
Mask  Mining  &  Smelting  Company, 
as  by  said  agreement  in  writing  they 
had  contracted  to  do.  According  to 
the  terms  of  the  written  agreement, 
the  defendants  were  to  deliver  the 
deed  to  the  mining  property  at  the 
time  of  the  first  payment  of  $250,- 
000.    .    .    . 

"The  agreement  in  regard  to  the 
first  payment  and  the  agreement  to 
deliver  the  deed  were  to  be  per- 
formed at  the  same  time ;  they  were 
mutual  and  dependent  agreements; 
and  performance  or  an  offer  to  per- 
form in  respect  to  first  payment  was 
necessary  to  make  it  incumbent  up- 
on the  defendants  to  deliver  the 
deed.  Englandei^  v.  Rogers,  41  Cal. 
420;  Bakeman  v.  Pooler,.  15  Wend. 
637 ;  2  Parsons,  Contr.  528 ;  Chitty, 
Contr.  11th  ed.  1082." 

The  record  does  not  disclose  that 
Stelson  at  any  time  refused  to  com- 
ply with  this  written  agreement, 
but,  on  the  contrary,  and  for  a  long 
time  after  December  2,  1912,  when 
the  first  payment  became  due,  and 
even  up  to  the  commencement  of 
this  action,  he  still  offered  to  make 
the  sale  upon  the  terms  stated  in  the 
agreement. 

Stelson,  after  December  1,  1912, 
wrote  letters  both  to  the  Haigler 
Realty  Company  and  to  Kloke  urg- 
ing that  the  matter  be  closed  up  as 
it  was  important  to  prepare  for  the 
approaching  season's  work  on  the 
ranch.  As  late  as  March,  1913, 
more  than  four  months  after  the 
first  pajnnent  became  due,  Kloke 
wrote  Stelson  asking  for  an  exten- 
sion of  time,  and  declared  that  "the 
chances  are  that  nothing  can  be  done 
for  some  little  time  in  the  way  of 
closing  it  up." 

The  plaintiff  below  undertakes  to 
excuse  the  payment  of  the  $30,000 
and  the  completion  of  the  contract 
by  Kloke,  upon  the  ground  that  the 
title  to  the  premises  was  defective. 


165  Pac.  165.) 

and  was  not  a  marketable  title. 
Very  soon  after,  or  perhaps  at  the 
time  of,  the  signing  of  the  Kloke 
agreement,  Stelson  turned  over  the 
abstracts  of  title  to  Haigler,  who  in 
turn  delivered  them  to  Kloke  for 
examination.  These  were  not  re- 
turned to  Stelson  until  after  Decem- 
ber 1,  1912,  and  after  the  first  pay- 
ment was  due,  whereupon  Stelson 
delivered  them  to  H.  W.  Wing,  an 
attorney  of  Colorado  Springs,  with 
experience  in  titles  and  abstracts, 
together  with  certain  objections  of 
Kloke's  attorney,  for  the  purpose  of 
having  irregularities  in  the  title  cor- 
rected so  as  to  meet  these  objec- 
tions. The  plaintiff  below  offered 
the  testimony  of  Wing  to  support 
its  contention  as  to  defective  or  non- 
marketable  title. 

Wing  testified  that  he  proceeded 
at  once  to,  and  did,  have  the  defects 
remedied.  He  says  that  the  objec- 
tions were  by  Ramsey,  the  Omaha 
attorney  of  Kloke,  and  were  about 
150  in  number;  that  in  great  part 
they  dated  back  from  forty  to  fifty 
years,  and  were  technical  in  charac- 
ter, many  being  matters  of  identifi- 
cation where  names  appeared  by 
initials  and  with  the  full  Christian 
name;  that  there  were  some  appar- 
ent defects  in  case  of  tax  titles,  some 
of  which  he  proceeded  to  have 
cleared  through  court  action;  that 
there  were  no  legal  or  valid  defects 
in  the  titles  or  any  of  them;  that 
Stelson  and  his  grantors  had  been 
in  open  and  actual  ownership  and 
possession  of  the  premises  for  about 
twenty-six  years  to  his  personal 
knowledge;  that  he  caused  all  the 
objections  to  be  satisfied;  and  that 
in  his  opinion  the  title  to  the  prem- 
ises and  to  all  water  rights  connect- 
ed therewith  was  a  marketable  title 
at  the  time  the  abstracts  were 
placed  in  his  hands. 

It  appears  from  this  testimony 
that  about  three  months  were  re- 
quired to  clear  up  all  of  the  irregu- 
larities complained  of.  It  does  not 
appear  that  Kloke  made  any  objec- 
tion to  the  abstracts  thereafter, 
though  he  asked  for  an  extension  of 
time  to  make  the  payment. 
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No  other  testimony  was  offered 
concerning  the  question  of  title,  and 
there  is  no  testimony  in  the  case 
which  tends  to  show  any  valid  de- 
fect therein  to  any  of  the  lands  or 
water  rights  involved.  The  irregu- 
larities complained  of  were  not  sug- 
gested to  Stelson  until  after  the  date 
when  the  first  payment  was  to  be 
made,  and  these  appeared  to  have 
been  cured  with  all  reasonable  dili- 
gence. 

It  was  expressly  agreed  in  the 
contract  given  to  Kloke  that:  "It 
is  further  agreed  between  the  par- 
ties hereto  that  should  there  be  any 
defects  in  the  titles  covering  above- 
described  lands  and  water  rights 
that  the  party  of  the  second  part 
gives  the  party  of  the  first  part  rea- 
sonable time  through  the  courts  to 
have  such  defects  set  aright." 

Under  the  facts  thus  disclosed  and 
in  view  of  this  express  agreement, 
there  was  no  sufiicient  justification 

for  Kloke  to  refuse 
Vendor  ud  pr  ncglcct  to  make 

failure  to  make  the  tcudcr  01  pay- 
?;c«e"*"  ment  as  provided  in 

the  agreement  be- 
cause of  defective  title.  Indeed,  he 
made  no  such  objection  until  after 
the  expiration  of  the  time  for  pay- 
ment. 

Neither  Kloke  nor  Stelson  claim 
any  rights  under  the  agreement  as 
between  themselves.  But  under  all 
settled  rules  of  construction  the 
agreement  between  Stelson  and 
^»«i»»  Kloke    was    an    op- 

Gontract^pur-      tion    to     purchase, 

eha.e  or  option.     ^^^    ^^^    ^    COntract 

of  sale.  Nowhere  in  the  agreement 
does  Kloke  agree  to  purchase,  not 
to  make  any  payment,  or  to  bind 
himself  in  any  other  respect,  aside 
from  the  forfeiture  of  the  amount 
paid  at  the  time  the  contract  was 
made.  Both  Stelson  and  Kloke  treat- 
ed and  construed  the  agreement  as 
an  option  at  the  time,  and  at  all 
times  since. 

In  letters  of  both  each  refers  to 
and  speaks  of  the  agreement  as  an 
option,  and  Kloke  in  his  deposition 
testified  as  follows : 


Q.  But  was  it  a  sale,  or  was  it  an 
option,  from  your  point  of  view  ? 

A.  I  consider  it  a  contract  to  pur- 
chase and  with  a  forfeiture  clause, 
without  any  liability  in  case  I  did 
not  come  across  or  he  did  not  come 
across. 

Again  he  says :  "Of  course  I  will 
admit,  as  purchaser,  that  I  took  this 
precaution  that  in  case  any  unfore- 
seen accident  should  happen  I  was 
not  bound,  but  he  was.  I  did  not 
have  to  comply  with  my  part  of  the 
contract  if  I  did  not  want  to,  and  he 
did." 

And  he  further  testified:  "My 
understanding,  so  far  as  I  was  con- 
cerned, was  that  in  case  I  did  not 
want  to  take  the  property,  did  not 
want  to  fulfil  my  contract,  naturally 
I  would  have  to  lose  what  I  put  up.*' 

So  that  upon  the  face  of  the 
agreement  it  was  unilateral  in  char- 
acter, and  fully  intended  by  the  par- 
ties as  an  option  oiily. 

It  may  be  laid  down  as  an  estab- 
lished rule  of  law  that,  unless  the 
contract  contains  language  which 
may  reasonably  be  construed  as  an 
agreement  on  the  part  of  the  vendee 
to  purchase  the  property,  or  to  as- 
sume some  obligation  thereunder,  it 
will  be  an  option  contract,  and  not 
an  agreement  of  sale  and  purchase. 
It  is  impossible  to  conceive  of  an 
agreement  of  sale  and  purchase 
without  obligation  on  the  part  of  the 
vendee  to  purchase.  On  the  other 
hand,  the  absence  of  such  obligation 
is  the  distinctive  characteristic  of 
an  option  contract.  A  contract  of 
sale  creates  mutual  obligations  on 
the  part  of  the  seller  to  sell,  and  on 
the  part  of  the  purchaser  to  buy, 
while  an  option  gives  the  right  to 
purchase,  within  a 
limited  time,  with- 
out imposing  any  obligations  to  pur- 
chase. James,  Option  Contr.  §  105, 
and  authorities  cited;  Hessell  v. 
Neal,  25  Colo.  App.  300, 137  Pac.  72. 

An  agent  employed  to  sell  or  find 
a  purchaser  has  not  performed  the 

contract  by  negotia-  Broice^ptton 
tmg  a  mere  option  eontract-nariit 
contract  and  there-  ^"^  <^o«-«*"»o»- 
fore  is  not  entitled  to  recover  the 
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agreed  or  any  compensation  for 
such  services.  Fox  v.  Denargo  Land 
Co.  37  Colo.  203, 86  Pac.  344 ;  Brown 
V.  Keegan,  32  Colo.  463,  76  Pac. 
1056.  See  also  James,  Option  Contr. 
§  205,  and  authorities  cited.  We 
must  hold,  therefore,  that  under  the 
facts  and  circumstances  of  this  case 
the  Haigler  Realty  Company  is  not 
entitled  to  recover. 

The  questions  here  considered 
were  properly  raised  by  demurrer, 
by  instructions  tendered  and  re- 
fused, and  by  instructions  given  and 
objected  to.  There  are  other  assign- 
ments of  error  which  we  do  not  deem 
important  to  consider. 

The  judgment  is  reversed. 

White,  Ch.  J.,  and  Garrigues,  J., 
concur. 
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The  question  as  to  when  an  instru- 
ment for  the  purchase  of  land  may  be 
regarded  as  a  contract  of  sale,  and 
when  as  a  mere  option,  is  discussed  in 
annotation  beginning  on  page  576,  in 
which  it  is  pointed  out  that  while,  as 
in  the  reported  case  (Stelson  v.  Haig- 
ler, ante,  550),  contracts  have  been 
held  to  be  mere  options  on  the  ground 
that  they  did  not  bind  the  second  party 
to  purchase,  the  fact  that  a  contract 
does  not  formally  bind  such  party  to 
make  payment  is  not  conclusive  of  its 
character,  and  that  where  it  is  held, 
as  a  matter  of  construction,  to  bind 
him  to  complete  the  purchase,  it  is 
more  than  an  option. 


HARRY  R.  SOLOMON 

V. 

JACOB  SHEWITZ,  Appt., 

and 
JUSTICE  R.  PIERSON  et  al. 

Michigan  Supreme  Courts  April  10,   1015m 

(186  Mich.  620,  152  N.  W.  196.) 

OpUon  — -  contract  —  sale  or  option. 

1.  An  agreement  between  one  having  an  option  to  purchase  real  estate 
and  another  that  the  former  agrees  to  sell  and  the  latter  agrees  to  buy  the 
property  is  a  contract  of  sale,  and  not  an  option. 

[See  note  on  this  question  beginning  on  page  576.] 

—  right  of  holder. 

2.  One  having  an  option  to  purchase 
real  estate  has  a  legal  right  to  enter 
into  an  executory  contract  to  sell  the 
property. 

Real  property  —  contract  to  sell  — 
time  as  essence. 

3.  The  mere  insertion  in  a  contract 
to  sell  real  estate,  that  the  deal  is  to 
be  consummated  within  thirty  days, 
does  not  make  time  of  the  essence  of 
the  contract. 

[See  6  R.  C.  L.  898;  28  R.  C.  L. 
1330.] 


Vendor  and  purchaser  —  bona  fide 
purchaser  —  who  is. 

4.  One  who  has  sufficient  notice  of 
an  outstanding  contract  by  his  vendor 


to  sell  real  estate  which  he  intends  to 
purchase,  to  put  him  on  inquiry  be- 
fore he  pays  the  purchase  money,  can- 
not claim  the  rights  of  a  bona  fide 
purchaser. 

—  contract  of  sale  —  prejudice  of 
vendee's  rights. 

5.  One  having  an  option  to  purchase 
real  estate  and  contracting  to  sell  it 
to  a  third  person  cannot  prejudice  the 
rights  of  the  vendee  by  taking  the 
deed  to  himself  and  wife. 

Husband  and  wife  —  duty  of  wife  fo 
release  dower. 

6.  A  wife  cannot  be  compelled  to 
release  her  dower  in  land  which  her 
husband  has  contracted  to  sell. 

[See  9  R.  C.  L.  585  et  seq.] 


n 


558 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[3  A,L.R, 


Party  —  specific  performance  —  wife. 

7.  A  woman  with  notice  of  a  con- 
tract by  her  husband  to  sell  real  estate 
at  the  time  a  deed  was  executed  to 
him  and  her  under  an  option  contract 
is  a  proper  party  to  a  suit  to  compel 
specific  performance  of  the  contract. 

[See  20  R.  C.  L.  679.] 

Specific  performance  —  discretion  of 
court. 

8.  Application  for  specific  perform- 
ance of  a  contract  to  convey  real  estate 
is  addressed  to  the  sound  discretion  of 
the  court. 


—  denial  —  change  of  contract. 

9.  Specific  performance  against  the 
husband  alone  will  not  be  decreed 
where,  having  an  option  to  purchase 
real  estate,  he  contracted  to  sell  it  to 
a  third  person  and  then  took  title  un- 
der his  option  to  himself  and  wife, 
since  it  would  change  the  contract  be- 
tween the  parties  and  compel  the  ven- 
dee to  accept  an  imperfect  title  which 
he  had  not  in  mind  when  he  agreed 
to  purchase. 


Appeal  by  defendant,  cross  complainant,  from  a  decree  of  the  Circuit 
Court  for  Wayne  County  in  Chancery  in  favor  of  complainant  in  a  suit  to 
quiet  title  to  certain  real  property.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Fred  W.  Smith  and  Benj- 
amin &  Betzoldt  for  appellant. 

Messrs.  Louis  Smilansky  and  Harold 
H.  Smilansky  for  defendants  Pierson. 

Stone,  J.,  delivered  the  opinion 
of  the  court : 

The  facts  in  this  case  are  some- 
what involved.  On  January  16, 
1913,  the  title  to  the  premises  (con- 
sisting of  two  and  one  half  lots  in 
Hunt  &  Leggett's  subdivision  of  cer- 
tain lands  in  the  city  of  Detroit) 
was  in  John  W.  Leggett.  Mr.  Leg- 
gett  had  previously  given  Justice  R. 
Pierson  an  option  to  purchase  said 
premises,  which  option  would  expire 
some  time  in  March,  1913.  While 
this  option  was  in  force,  and  on  Jan- 
uary 16,  1913,  the  agreement  (Ex- 
hibit 2)  was  made  by  Justice  R. 
Pierson  with  Jacob  Shewitz,  as  fol- 
lows : 

Memorandum  of  agreement,  made 
and  entered  into  this  16th  day  of 
January,  1913,  by  and  between  Jus- 
tice R.  Pierson  and  Bessie  L.  Pier- 
son, his  wife,  parties  of  the  first 
part,  and  Jacob  Shewitz,  party  of 
the  second  part,  all  of  the  city  of 
Detroit,  county  of  Wayne,  and  state 
of  Michigan. 

Said  parties  of  the  first  part  agree 
to  sell  and  said  party  of  the  second 
part  agrees  to  buy  the  property  situ- 
ated and  being  in  the  city  of  De- 
troit, county  of  Wayne,  and  state  of 
Michigan,  to  wit :  Lots  two  hundred 
forty-seven  (247),  two  hundred  for- 


ty-eight (248),  and  the  east  twenty 
(20)  feet  of  lot  two  hundred  forty- 
six  (246) ,  Hunt  &  Leggett's  subdivi- 
sion of  the  south  half  of  the  south 
half  of  quarter  section  twenty-four 
(24) ,  10,000-acre  tract,  Hamtramck, 
being  on  the  northwest  corner  of 
Harmon  and  Oakland  avenues,  as 
recorded  in  liber  ten  (10),  page  40 
of  Plats. 

The  purchase  price  to  be  three 
thousand  and  fifty  ($3,050)  dollars, 
payable  as  follows:  One  hundred 
dollars  ($100)  upon  the  date  here- 
of, the  receipt  of  which  is  hereby 
confessed  and  acknowledged  by  the 
parties  of  the  first  part;  four  hun- 
dred ($400)  dollars  upon  the  ex- 
amination of  a  Burton  abstract  of 
title,  brought  down  to  date,  showing 
good  and  merchantable  title  in  said 
vendors,  and  upon  the  execution  of 
a  Union  Trust  form  land  contract, 
the  balance  of  two  thousand  five 
hundred  and  fifty  ($2,550)  dollars  in 
semiannual  payments  of  one  hun- 
dred ($100)  dollars  or  more  each, 
and  interest  at  the  rate  of  six  (6%) 
per  cent  per  annum,  payable  semi- 
annually, the  full  purchase  price  to 
be  due  and  payable  on  or  before 
three  (3)  years  from  the  date  of 
said  land  contract. 

Said  parties  of  the  first  part  here- 
by sell  the  above-described  property 
free  and  clear  of  all  and  any  restric- 
tions, and  further  agree  to  obtain  a 
quitclaim  deed  from  John  W.  Leg- 
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gett  and  Grace  F.  Leggett,  his  wife, 
releasing  the  property  from  the  fol- 
lowing restrictions,  to  wit : 

'That  no  saloon  or  store  shall  be 
erected  on  said  premises  or  that  no 
dwelling  house  of  the  value  of  less 
than  $1»500  or  less  shall  be  erected 
15  feet  from  the  street  line  upon 
said  premises  within  ninety-nine 
years  from  the  date  of  a  certain 
warranty  deed  given  by  the  said 
Leggetts  to  Charles  H.  Green  and 
William  W.  Snyder,  to  wit,  Septem- 
ber 21,  1895/' 

Said  party  of  the  second  part 
agrees  to  pay  parts  two,  three,  and 
four  of  the  Harmon  avenue  paving 
tax,  due  in  the  amount  not  exceeding 
two  hundred  and  fifty  ($260)  dol- 
lars. 

Said  parties  of  the  first  part  are 
hereby  given  the  privilege  of  mort- 
gaging the  above-described  prem- 
ises in  any  amount  not  exceeding 
fifteen  hundred  ($1,500)  dollars. 
Deal  is  to  be  completed  and  consum- 
mated within  thirty  (80)  days  from 
date  thereof.  Possession  to  be  given 
immediately  upon  said  consumma- 
tion. 

In  witness  whereof,  the  parties 
hereto  have  hereunto  set  their  hands 
and  seals  at  the  city  of  Detroit  this 
day  and  year  first  above  written. 
Justice  R.  Pierson.  [L.  S.] 
Jacob  Shewitz.  [L.  S.] 

About  March  1,  1913,  Pierson  ex- 
ercised his  option  with  Mr.  Leggett, 
paid  the  amount  named  in  the  op- 
tion, and  took  a  warranty  deed  of  the 
premises  to  himself  and  wife.  On 
the  same  day  Pierson  and  wife  sold 
and  joined  in  a  deed  conveying  the 
property  to  Harry  R.  Solomon  for 
$3,375;  the  latter  assuming  a  $1,500 
mortgage  which  Pierson  had  given 
to  the  bank.  The  contract  between 
Pierson  and  Shewitz  was  placed  on 
record  in  the  office  of  register  of 
deeds,  after  the  deed  from  Leggett 
to  Pierson  and  wife  was  recorded, 
but  before  the  deed  from  Pierson  to 
Solomon  was  recorded. 

On  April  24,  1913,  Solomon  filed  a 
bill  of  complaint  in  the  Wayne  cir- 
cuit court,  in  chancery,  against  de- 
fendant Shewitz,  claiming  to  be  a 


bona  fide  purchaser  for  value  by 
deed  from  said  Pierson  and  wife  of 
said  premises,  and  that  said  agree- 
ment above  set  forth  was  of  no  force, 
and  to  have  the  said  agreement  be- 
tween Pierson  and  Shewitz  declared 
to  be  a  cloud  upon  his  title,  and  to 
have  the  same  declared  null  and 
void,  and  discharged  of  record. 

The  defendant  Shewitz  filed  a  pe- 
tition to  the  end  that  Justice  R. 
Pierson  and  Bessie  L.  Pierson  be 
made  parties  cross  defendants  in 
said  cause,  and  that  process  issue  to 
bring  them  in.  The  petition  was 
granted,  and  said  parties  were 
brought  in.  Thereupon  said  defend- 
ant  Shewitz  answered  the  bill  of 
complaint,  among  other  things, 
denying  that  complainant  Solomon 
was  a  bona  fide  purchaser  for  value 
of  said  premises,  and  claiming  the 
benefit  of  a  cross  bill  against  said 
Solomon  and  Justice  R.  Pierson  and 
Bessie  L.  Pierson.  He  set  up  his 
said  agreement  with  said  Pierson, 
stated  that  he  had  paid  the  $100 
therein  specified ;  that  early  in  Feb- 
ruary, 1913,  he  informed  said  Jus- 
tice R.  Pierson  that  he  was  ready  to 
carry  out  his  part  of  the  agreement, 
and  instructed  his  attorney  to  pre- 
pare the  necessary  land  contract  and 
have  the  same  in  readiness  for  its 
execution,  and  arranged  with  said 
Pierson  to  close  the  transaction  at 
a  time  and  place  named;  that  said 
Pierson  appeared,  and  said  defend- 
ant and  cross  complainant  made  a 
tender  to  said  Pierson  of  the  $400 
provided  for  in  the  said  agreement, 
but  that  said  Pierson  refused  to  sign 
said  contract,  claiming  that  he  de- 
sired a  short  delay  to  perfect  a  mort- 
gage before  closing  said  deal,  unless 
cross  complainant  desired  to  pay  the 
entire  purchase  price  in  cash;  that 
cross  complainant  consented  to  a  de- 
lay of  a  couple  of  weeks  in  order  that 
said  mortgage  might  be  perfected, 
but  since  that  time,  although  fre- 
quently requested,  said  Pierson  had 
at  all  times  refused  to  carry  out  his 
part  of  said  agreement;  that  on 
March  3,  1913,  cross  complainant, 
having  heard  that  said  Pierson  was 
attempting  to  sell  said  property  to 
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someone  else,  made  an  affidavit  con- 
firming the  purchase  aforesaid,  and 
attached  the  same  to  the  original 
agreement,  and  had  the  same  re- 
corded on  the  4th  day  of  March, 
1913,  at  9 :30  A.  M.  in  the  office  of 
the  register  of  deeds  of  said  county ; 
that  at  that  time  there  was  no 
change  in  the  record  title  which 
might  have  affected  his  interest; 
that  he  was  informed  and  believed 
that  said  Solomon  had  knowledge 
of  the  contract  between  cross  com- 
plainant and  said  Pierson,  when  he 
purchased  said  premises,  but  that 
said  Solomon  claimed  and  considered 
cross  complainant's  interest  in  said 
property  as  an  expired  option,  which 
was  not  the  fact;  that  any  interest 
which  the  said  Solomon  obtained  by 
virtue  of  the  deed  mentioned  in  his 
bill  of  cpmplaint  was  subject  to  the 
rights  of  this  cross  complainant,  by 
virtue  of  said  agreement;  that  the 
deed  from  said  John  W.  Leggett  and 
wife  to  said  Pierson  and  wife  was 
recorded  March  4,  1913,  at  9:45 
A.  M. ;  that  said  cross  defendant  Bes- 
sie L.  Pierson  had  no  interest  in  said 
property  other  than  her  dower  in- 
terest. The  cross  complainant 
prayed  that  it  might  be  decreed  that 
the  said  deed  from  said  Pierson  and 
wife  to  said  Solomon  be  held  void 
and  of  no  effect  as  to  said  cross  com- 
plainant, and  that  said  Solomon  be 
decreed  to  quitclaim  any  interest  he 
may  have  obtained  to  said  property 
to  said  Pierson  and  wife,  and,  should 
said  Solomon  refuse  so  to  do,  that 
said  decree  might  have  the  effect 
and  force  of  a  quitclaim  deed ;  that 
it  be  decreed  that  said  Pierson  and 
wife  specifically  perform  said  agree- 
ment above  set  forth,  and  execute 
the  proper  conveyance  to  said  cross 
complainant,  upon  the  payment  of 
the  balance  in  full  of  the  purchase 
price  of  said  property  in  accordance 
with  the  terms  and  conditions  of 
said  agreement ;  and  that  it  may  be 
decreed  that  said  Pierson  and  wife 
deliver  to  cross  complainant  a  Bur- 
ton abstract  of  title,  brought  down 
to  date,  showing  a  good  and  mer- 
chantable tii:le  in  themselves,  free 
and  clear  of  all  liens  and  encum- 


brances, and  that,  in  default  there- 
of, cross  complainant  be  allowed  a 
sufficient  amount  to  have  such  ab- 
stract made.  There  was  also  a 
prayer  for  general  relief. 

The  said  complainant  Solomon,  as 
cross  defendant,  and  the  said  Jub- 
tice  R.  Pierson  and  Bessie  L.  Pier- 
son, cross  defendants,  answered 
said  cross  bill  reiterating  the  allega- 
tions of  the  bill  of  complaint,  and 
denying  that  said  cross  complainant 
had  any  interest  in  said  pToperty^ 
and  denying  most  of  the  allegations 
of  the  cross  bill.  The  answers  admit, 
however,  that  defendant  Bessie  L. 
Pierson,  at  the  time  of  answering, 
had  no  interest  in  said  property,  but 
claim  that  on  January  26, 1913^  she 
and  her  said  husband  became  own- 
ers in  the  entirety  of  said  property. 

The  case,  being  at  issue  as  to  dl 
of  the  parties,  was  heard  upon  testi- 
mony taken  in  open  court.  Com- 
plainant Solomon,  among  other 
things,  testified  as  follows  on  his 
direct  examination:  ''I  learned  of 
the  existence  of  an  alleged  claim  of 
the  defendant  on  this  property  the 
day  I  made  the  first  payment  of 
$200,  on  the  27th  day  of  February. 
Mr.  Pierson,  from  whom  I  purchased 
the  property,  told  me  he  had  given 
a  sort  of  option  to  the  defendant, 
whom  I  had  never  seen  and  did  not 
know,  but  that  the  option  had  ex- 
pired ;  that  he  had  asked  the  defend- 
ant to  live  up  to  this  particular  op- 
tion, but  he  refused  to  do  so,  and 
he  was  at  liberty  to  dispose  of  it. 
.  .  .  Mr.  Pierson  explained  it  to 
me  very  thoroughly.  I  bought  the 
property  and  accepted  the  deed  in 
good  faith,  and  paid  my  money  for 
it.  ...  I  left  the  deed  with  the 
bank  on  Saturday,  the  1st  day  of 
March,  the  day  that  the  mortgage 
was  pqt  on  there  by  Mr.  Pierson  in 
the  bank,  and  Mr.  Borgman  suggest- 
ed that  I  leave  the  deed  with  him  so 
that  he  would  put  the  mortgage  on 
record  before  the  deed  went  on  rec- 
ord. I  know  from  examination  of 
the  record  that  Mr.  Pierson  came  in- 
to possession  of  the  title  the  day  he 
transferred  it  to  me." 

On   cross-examination   complain- 
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ant  Solomon  toBtified,  in  part,  as 
follows: 

About  the  same  time  I  paid  the 
$200  I  heard  about  the  contract  be- 
tween Pierson  and  Shewitz.  I  had 
not  departed  from  the  place ;  it  was 
right  there  at  the  time  of  the  trans- 
action. Mr.  Pierson  brought  it  up. 
I  do  not  remember,  before  or  after 
the  paper  was  signed,  but  it  did  not 
make  any  difference  to  me  whether 
it  was  signed  before  or  afterwards, 
or  whether  I  had  knowledge  of  the 
fact  that  there  had  been  a  paper  ex- 
isting before  I  signed  the  paper,  but 
rdied  upon  Mr.  Pierson's  explana- 
tion. He  stated  to  me  that  some 
man  by  the  name  of  Shewitz  had 
been  given  an  option  on  this  prop- 
erty, and  that  the  option  had  ex- 
pired a  week  or  ten  days  before,  and 
that  Shewitz  did  not  live  up  to  his 
part  of  the  agreement.  ...  I 
don't  know  what  Shewitz  had  agreed 
to  pay  for  the  place,  but  Mr.  Pier- 
son had  told  me  approximately  the 
same  amount  I  was  to  pay.  I  never 
made  any  attempt  to  see  the  paper 
that  was  signed  by  Shewitz  and 
Pierson,  and  I  never  made  any  at- 
tempt to  find  out  who  the  man  She- 
witz was,  as  I  did  not  think  there 
was  any  occasion  to,  either  before 
I  paid  the  $200  or  afterwards.  I  did 
not  care  what  sort  of  paper  he  had. 
I  was  willing  to  rely  upon  Mr.  Pier- 
son's  word,  irrespective  of  what  pa- 
pers were  signed  by  the  parties.  I 
took  Mr.  Pierson's  word  for  it.  Mr. 
Pierson  said  it  was  an  agreement, 
but  that  it  had  expired.  The  deal 
was  closed  the  1st  day  of  March. 

Q.  Who  paid  for  the  expense  of 
this  litigation,  you  or  Mr.  Pierson? 

A.  Why,  at  the  time  Mr.  Pierson 
tendered  the  $100  back  to  Mr.  She- 
witz, he  refused  to  take  it,  and  Mr. 
Pierson  wanted  to  return  the  money, 
and  he  refused  to  take  it,  and  he 
said  he  would  turn  it  over  to  his  at- 
torney. Mr.  Pierson  had  given  a 
warranty  deed,  and  he  stated  he 
would  be  willing  to  clear  up  the  mat- 
ter. 

Q.  The  suit  was  primarily  in  your 
name,  but  Mr.  Pierson's  proceeding? 
3  A.L.R. — 36. 


The  Court:  That  is  the  inference 
I  will  have  to  draw. 

A.  It  was  not  part  of  my  under- 
standing and  agreement  with  Mr. 
Pierson  that  I  would  buy  the  prop- 
erty with  the  understanding  that 
Mr.  Pierson  would  clear  up  the  de- 
fect, as  he  claimed.  I  did  not  con- 
sider that  there  was  any  defect,  and, 
as  soon  as  I  found  out  that  the  con- 
tract had  been  placed  on  record,  I 
took  it  up  with  Mr.  Pierson. 

Justice  R.  Pierson  was  sworn  as  a 
witness  for  complainant.  He  testi- 
fied that  he  did  not  own  the  prop- 
erty on  January  16,  1913,  but  had 
an  option  on  it  from  Mr.  Leggett, 
the  record  owner.  That  witness  sub- 
sequently acquired  title  jointly  with 
his  wife,  and  sold  it  to  Mr.  Solomon. 
On  cross-examination  he  testified  as 
follows:  The  option  was  given  to 
me  personally,  but  I  did  not  take  the 
deed  in  my  own  name  because  Mrs. 
Pierson  was  furnishing  some  money 
to  finance  it,  and  the  deed  was  made 
jointly.  It  was  just  a  question  of 
turning  the  property  from  Leggett 
over  to  Solomon,  and  it  would  not 
have  made  any  difference  whether 
it  was  in  my  name  alone,  as  I  lost  all 
interest  in  the  property  as  soon  as 
it  was  sold  to  Solomon.  I  did  not 
have  a  land  contract,  though  I  told 
Mr.  Shewitz  I  had  a  contract  from 
Mr.  Leggett,  and  that  the  deed 
would  have  to  come  from  Mr.  Leg- 
gett in  the  form  of  a  quitclaim,  for 
he  would  not  make  a  warranty  deed 
and  release  the  restrictions  that 
were  on  the  property  at  that  time. 
.  .  .  The  contract  or  agreement 
with  Shewitz  had  expired  before  I 
had  an  opportunity  to  sell  it  for 
cash.  My  option  was  a  ninety-day 
option  for  $1,710,  describing  the 
property  to  be  sold  for  cash,  in 
which  I  had  ninety  days  to  accept, 
and  which  privilege  I  took  advan- 
tage of.  I  did  not  take  advantage 
of  the  option  until  Mr.  Shewitz's  op- 
tion had  expired,  but  I  took  advan- 
tage of  it  within  the  three  months. 


f9 


This  witness  further  testified 
that,  at  the  time  he  made  the  con- 
tract with  Mr.  Shewitz,  the  option 
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from  Leggett  was  in  his  name ;  that, 
under  the  terms  of  the  contract,  he 
was  to  get  a  release  of  the  restric- 
tions, but  he  never  made  a  tender  of 
it  to  Mr.  Shewitz,  and  never  got  it 
until  after  his  (Shewitz's)  option 
had  expired;  that  he  got  the  deed 
from  Mr.  Leggett,  including  the  re- 
lease, and  did  not  make  a  tender  to 
Mr.  Shewitz  after  his  option  had  ex- 
pired; that  he  never  submitted  a 
contract  and  asked  him  for  money ; 
that  witness  asked  Mr.  Shewitz  if  he 
was  ready  to  carry  out  the  deal,  and 
he  said  he  was  not;  that  witness 
never  gave  notice  of  forfeiture,  ex- 
cept by  oral  statement  that  the  time 
was  up,  and  he  would  not  go  ahead 
with  the  deal.  Witness  denied  that 
Mr.  Shewitz  told  him  that  he  (She- 
witz) was  ready  to  close  the  deal, 
and  he  denied  that  Shewitz  ever 
made  him  any  tender  at  all. 

Jacob  Shewitz  testified  that  he 
saw  Mr.  Pierson  five  or  six  times 
during  the  deal,  and  that  he  (She- 
witz) was  always  ready  to  consum- 
mate his  part  of  the  deal  at  any  time 
when  the  restrictions  were  removed ; 
that  he  made  a  tender  of  the  $400 
to  Mr.  Pierson;  but  thought  it  was 
after  the  thirty  days;  that  Pierson 
asked  for  an  extension,  and  said  he 
could  not  take  that  much  money; 
that  witness  should  try  to  raise 
more  money.  Shewitz  was  corrob- 
orated by  another  witness  as  to  the 
tender  of  the  $400. 

The  trial  court  entered  a  decree 
in  favor  of  complainant  Solomon, 
holding  that  the  agreement  of  Jan- 
uary 16, 1913,  was  null  and  void  and 
a  cloud  on  the  title  of  complainant, 
and  that  Shewitz  delivered  up  the 
said  instrument  to  be  canceled,  and 
that  said  Solomon  was  the  owner  of 
said  land  in  fee  simple  by  a  title  per- 
fect as  against  said  Shewitz,  and 
costs  were  awarded  to  complainant. 
Shewitz  has  appealed. 

We  have  read  the  entire  record 
with  much  care,  and  are  of  opinion 

that  the  above-quot- 
-ralroTSStlon*  ed  instrument  be- 
tween J  ustice  R. 
Pierson  and  Jacob  Shewitz  was  not 
^n  option,  as  appears  to  have  been 


— rlirlit  of  holder. 


claimed  by  Pierson,  but  was  an  exec- 
utory land  contract,  valid  and  of 
binding  force  as  to  the  parties  there- 
to. Pierson  had  the  legal  right  to 
make  such  contract. 
We  do  not  think 
that  time  was  of  the  essence  of  the 
contract,  and  we  are  of  opinion  that 
such    contract    was  -,^^,  «.««*^#^ 

,  -  .  Real    property— 

m  torce  at  the  time  contract  to  •eii— 
of  the  purchase  of  "'"^  •"  *"*"^*- 
said  premises  by  complainant  Solo- 
mon. 

By  a  preponderance  of  the  evi- 
dence it  appears  that  Shewitz  had 
not  forfeited  his  rights  under  such 
contract,  but  had  made  the  tender 
claimed  by  him,  and  that  complain- 
ant Solomon  had  notice  of  the  exist- 
ence of  such  contract  at  the  time  of 
his  purchase,  or  at 
least   sufficient   no-  ciTas^iv-^ona'^^'^' 

tice    to    put    him    on    ^^  PurcHa-er- 

,  r^t  'VVWkO    Is. 

inquiry  as  to  She- 
witz's  rights,  and  that  Solomon  was 
not  a  bona  fide  purchaser  of  said 
premises  for  value  before  notice. 

Justice  R.  Pierson  could  not  legal- 
ly ignore  his  contract  with  Shewitz, 
and  take  a  deed  to  ^     ^  «    « 

«M«vK    *rrir  ,  .-        —contract  of  sale 

himself  and  wife,  — prejndicc  of 
to  the  prejudice  of  ^^-^•^'-  '*«'^*"- 
Shewitz.  He  was  precluded  by  his 
contract  from  so  doing.  In  so  far 
as  he  was  concerned,  the  transaction 
should  stand  as  though  the  deed  had 
been  made  by  Leggett  to  him.  The 
right  of  Mrs.  Pierson,  then,  would 
be  an  inchoate  dower  right  in  the 
land.  She,  never  having  joined  in 
the  contract  with  her  husband  to 
Shewitz,  cannot  be  compelled  to  re- 
lease her  dower  in  the  land.  It  is 
well  settled  in  this 

state   that    the    wife     Hnsbana     and 

cannot  be  compelled  ^if|"to  *  rcicl.e 
to  release  her  dower  dower. 
in  lands  which  her 
husband  has  contracted  to  sell,  and 
she  is  not  a  proper  party  to  a  bill 
by  the  purchiaser  for  specific  per- 
formance.   Weed  V.  Terry,  2  Dougl. 
(Mich.)  344,  45  Am.  Dec.  257;  Rich- 
mond  V.  Robinson,  12  Mich.   193; 
Buchoz  V.   Walker,   19  Mich.   224; 
Phillips  V.  Stauch,  20  Mich.  369.     • 
The  evidence  in  the  instant  case 


SOLOMON  V. 

(185  Mich.  620,  1 

fails  to  show  that  Mrs.  Pierson  had 
any  notice  or  knowledge  of  the  con- 

Party— pecWc  t^^t    Wth   ShCWitZ, 

performance—  Whcn    the   dcod   WaS 

^"*'  made    by    Leggett* 

Had  she  had  such  notice  or  knowl- 
edge, she  would  have  been  a  proper 
party.  Daily  v.  Litchfield,  10  Mich. 
29. 

In  Walker  v.  Kelly,  91  Mich.  212, 
51  N.  W.  934,  specific  performance, 
subject  to  the  dower  rights,  was 
given,  where  the  wife  was  not  a 
party  to  the  contract;  the  decree 
providing  for  compensation  to  com- 
plainant for  present  value  of  such 
contingent  right  of  dower.  How- 
ever, it  has  frequently  been  held 
that  the  jurisdiction  of  a  court  of 
equity  to  decree  the  specific  per- 
formance of  contracts  is  not  a  mat- 
ter of  right  in  the  parties  to  be 
demanded  ex  debito  justitise,  but  ap- 
plications invoking  this  power  of 

spectac  pe,.  the  court  are  ad- 
formance-du-  drcssed  to  its  sound 
eretion  of  court.  ^^^  reasonable  dis- 
cretion, and  are  granted  or  rejected 
according  to  the  circumstances  of 
each  case.  Specific  performance  is 
frequently  refused,  although  the  de- 
fense is  not  such  as  would  warrant 
the  rescission  of  the  contract  at  the 
suit  of  the  defendant.  36  Cyc.  548, 
and  note;  Rust  v.  Conrad,  47  Mich. 
449-454,  41  Am.  Rep.  720,  11  N.  W. 
265,  and  cases  cited ;  Chicago,  K.  & 
S.  R.  Co.  V.  Lane,  150  Mich.  162, 113 
N.  W.  22. 

We  think  there  are  cogent  rea- 
sons why  specific  performance  of 
the  Shewitz  contract  against  de- 
fendant Pierson  alone,  with  an 
abatement  for  the  present  value  of 
the  wife's  dower  interest,  should  not 
be  decreed.  One  reason  is  that  it 
changes  the  contract  between  the 

parties,  and  another 

;:?  coSV^St."**    is   that  it   compels 

the   vendee    to    ac- 
cept an  imperfect  title,  which  he 
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had  not  in  mind  when  he  agreed  to 
purchase.  See  cases  cited  in  Kuratli 
V.  Jackson,  60  Or.  203,  38  L.R.A. 
(N.S.)  1195,  118  Pac.  192,  1013, 
Ann.  Cas.  1914A,  203. 

We  are  of  opinion  that  the  circuit 
court  erred  in  holding  that  the 
agreement  of  January  16,  1913,  was 
null  and  void,  and  in  ordering  the 
same  to  be  delivered  up  and  can- 
celed. We  think,  however,  that 
Jacob  Shewitz  should  be  denied  re- 
lief here,  and  should  be  relegated  to 
a  court  of  law  for  any  relief  in  dam- 
ages to  which  he  may  be  entitled. 
His  cross  bill  will  be  dismissed  with- 
out prejudice  to  his  right  to  sue  at 
law  for  damages.  The  bill  of  com- 
plaint of  Solomon  will  also  be  dis- 
missed, and  the  decree  below  re- 
versed, with  costs  to  defendant 
Jacob  Shewitz  against  Solomon. 
The  defendant  Bessie  L.  Pierson  will 
recover  her  costs  to  be  taxed  against 
Shewitz. 

Brooke,  Ch.  J.,  and  MeAlvay, 
Kiihn,  Ostrander,  Bird,  Moore,  and 
Steere,  JJ.,  concur. 


NOTE. 

The  question  as  to  when  an  instru- 
ment for  the  purchase  of  land  is  to 
be  regarded  as  a  contract,  and  when 
as  a  mere  option,  is  discussed  in 
annotation,  beginning  at  page  576, 
in  which  it  is  pointed  out  that  while 
a  contract  in  which  the  second  party 
binds  himself  unconditionally  to  pay 
the  purchase  price  is  often  (as  in  the 
reported  case  Solomon  v.  Shewitz, 
ante,  557),  held  to  be  a  contract  of 
purchase,  such  a  contract  may  never- 
theless be  an  option,  if,  by  reason  of 
further  stipulations  therein,  the  pur- 
chaser may  withdraw  without  incur- 
ring any  liability  other  than  the  for- 
feiture of  his  initial  payment  or  de- 
posit. 
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JAMES  W.  DAVIS  and  Wife 
J.  E.  ROSEBERRY  et  al.,  Appts. 

Kansas  Supreme  Court -^  May  89  1916, 
(95  Kanu  411,  148  Pac.  629.) 

Broker  —  commission  —  procurement  of  customer. 

1.  Plaintiffs  employed  defendants,  who  are  real  estate  brokers,  to  find 
a  purchaser  for  a  farm.  They  procured  a  customer  who  entered  into  a 
written  contract  with  plaintiffs  by  which  plaintiffs  agreed  to  sell  and  he 
agreed  to  purchase  the  farm  for  $12,000,  a  warranty  deed  to  be  executed 
by  plaintiffs  and  deposited  in  escrow  and  .delivered  to  the  purchaser  on 
payment  of  the  balance.  When  the  contract  was  executed  he  paid  $500 
on  the  purchase  price,  which  was  placed  in  the  hands  of  the  defendants 
as  agents  for  the  plaintiffs.  There  was  a  provision  in  the  contract  that 
if  the  purchaser  failed  to  make  the  subsequent  payment  he  should  forfeit 
the  $500,  which  should  be  retained  by  the  plaintiffs  as  liquidated  damages^ 
and  the  parties  were  to  be  relieved  from  the  further  performance  of  the 
contract.  Held,  the  contract  is  not  an  option  but  an  agreement  for  a  sale 
and  purchase  of  lands. 

[See  note  on  this  question  beginning  on  page  576.] 


—  compromise  of  contract. 

2.  Plaintiffs,  having  agreed  to  ac- 
cept $500  in  lieu  of  performance,  can- 
not, as  against  the  defendants,  deny 
that  the  payment  of  that  sum  was 
equivalent  to  performance. 

[See  4  R.  C.  L.  303.] 

—  amount  of  commission. 

3.  The  defendants  were  entitled  to 
their  commission  on  the  $12,000. 

[See  4  R.  C.  L.  332.] 

—  commission  on  option  contract. 

4.  A  broker  commissioned  to  sell 
real  estate  who  secures  an  option  con- 
tract with  down  payment,  which  is  to 
be  forfeited  in  case  the  purchase  is  not 

Headnotes  1-3  by  Porter,  J. 


consummated,  is  entitled  to  his  com- 
mission on  the  amount  of  tiie  down 
payment  in  case  the  option  is  permit- 
ted to  lapse. 

[See  4  R.  C.  L.  315.] 

—  inability  to  pay  —  effect. 

5.  The  inability  of  a  customer  pro- 
duced  by  a  real  estate  broker  with 
whom  a  contract  to  purchase  was 
made  to  pay,  and  the  rescission  of  the 
contract  by  mutual  consent  because  of 
such  inability,  does  not  deprive  the 
broker  of  his  right  to  commission  in 
the  absence  of  any  express  agreement 
to  that  effect. 

[See  4  R.  C.  L.  307.] 


(Mason,  J.,  dissents.) 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Cowley 
County  in  favor  of  plaintiffs  in  an  action  brought  to  recover  the  proceeds 
of  a  check  collected  by  defendants,  which  plaintiffs  alleged  belonged  to 
them.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Albert  Faulconer  for  appellants,     tion   of   law  which   arises   on   the 


Messrs.  William  P.  Hackney,  J.  T. 
Lafferty,  and  L.  D.  Moore  for  appel- 
lees. 

Porter,  J.,  delivered  the  opinion  of 
the  court: 
This  case  presents  a  single  ques- 


pleadings.  The  plaintiffs  sued  to  re- 
cover $500,  the  proceeds  of  a  check 
collected  by  the  defendants  which 
the  plaintiffs  claim  belong  to  them. 
The  court  sustained  a  motion  for 
judgment  on  the  pleadings  and  gave 
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judgment  against  the  defendants  for 
the  amount  sued  for.  The  defend- 
ants appeal. 

The  plaintiffs  owned  a  farm  and 
listed  it  for  sale  with  the  defend- 
ants, who  are  real  estate  agents. 
The  answer  alleged  that  the  defend- 
ants procured  M.  L.  Harris  as  a  pur- 
chaser and  brought  him  to  the  plain- 
tiffs ;  that  Harris  was  then  and  there 
able,  ready,  and  willing  to  purchase 
the  farm  at  plaintiffs'  price,  and  that 
on  the  13th  day  of  December,  1913, 
the  plaintiffs  entered  into  a  written 
contract  with  him  for  the  sale  of 
the  farm.  A  copy  of  the  contract 
was  attached  to  the  answer.  The 
first  payment,  on  the  purchase  was 
$500,  and  this  sum  was  paid  to  the 
defendants  as  agents  of  the  plain- 
.  tiffs.  The  defendants  claim  that 
they  had  earned  their  commission  of 
$325,  and  in  their  answer  alleged 
that  they  had  tendered  the  plaintiffs 
$175,  the  balance  above  the  commis- 
sion. The  case  turns  upon  the  ques- 
tion whether  the  contract  entered 
into  between  the  plaintiffs  and  Har- 
ris was  a  contract  of  sale  or  a  mere 
option.  The  trial  court  held  it  to 
be  an  option,  and  that  the  defend- 
ants had  not  earned  a  commission 
on  the  purchase  price. 

The  contract  expressly  states  that 
the  plaintiffs  "agree  to  sell  and  do 
sell  to  party  of  the  second  part''  the 
real  estate  (describing  the  same) 
for  the  sum  of  $12,000.  There  was 
the  usual  provision  for  furnishing 
an  abstract,  and  it  was  agreed  that 
upon  the  execution  of  the  contract 
Harris  should  pay  $500  of  the  pur- 
chase price,  and  that  the  contract, 
together  with  a  warranty  deed  con- 
veying the  premises  from  the  plain- 
tiffs to  him,  should  be  deposited  in 
escrow  in  a  bank  to  be  delivered  to 
Harris  upon  his  payment  of  the  bal- 
ance of  the  purchase  price,  $11,500, 
which  payment  was  to  be  made  on 
or  before  the  15th  day  of  April, 
1914.  The  contract  in  express  terms 
recited  that  in  consideration  of  the 
covenants  of  the  parties  of  the  first 
part  Harris  agreed  to  purchase  the 
real  estate  at  the  price  mentioned. 
Possession  was  delivered  to  him  "on 


the  15th  day  of  April,  1914,  or  as 
hereafter  agreed  upon."  When  the 
contract  was  executed  Harris  made 
the  first  payment  of  $500  by  check 
to  the  defendants  as  agents  for 
plaintiffs.  Afterwards  he  declined 
to  complete  the  purchase  and  sub- 
mitted to  a  forfeiture  of  the  $500. 
The  decision  of  the  question  turns, 
however,  upon  the  effect  to  be  given 
to  the  following  clause  in  the  con- 
tract :  "It  is  further  agreed  .  .  . 
that  in  the  event  party  of  the  second 
part  fails,  neglects,  and  refuses  to 
pay  the  balance  of  the  purchase 
price,  to  wit,  $11,500  ...  on 
or  before  the  15th  day  of  April, 
1914,  then  and  in  that  event  the 
.  .  .  bank  is  hereby  authorized 
to  return  to  the  parties  of  the  first 
part  the  deed  deposited  with  it 
conveying  said  described  premises 
to  party  of  the  second  part,  and  the 
amount  of  $500  paid  .  .  .by 
party  of  the  second  part  is  hereby 
forfeited  ...  as  liquidated  dam- 
ages, said  parties  of  the  first  part 
retaining  said  amount  as  herein  pro- 
vided, and  the  parties  hereto  re- 
lieved from  the  further  perform- 
ance of  any  of  the  covenants  here- 
in set  forth,  and  this  contract  is  to 
be  held  null  and  void  and  of  no  ef- 
fect." 

Plaintiffs  rely  very  largely  on  the 
case  of  Aigler  v.  Carpenter  Place 
Land  Co.  51  Kan.  718,  33  Pac.  593. 
That  case  merely  decides  that  where 
a  broker,  who  agrees  to  produce  a 
purchaser  ready,  able,  and  willing 
to  take  the  land  at  the  price  named 
by  the  principal,  produces  a  person 
who  is  unwilling  to  do  that,  but  ac- 
cepts a  mere  option  to  purchase,  the 
broker  is  not  entitled  to  his  full  com- 
mission. Of  course,  in  a  case  of  that 
kind  he  is  entitled  to  the  usual  com- 
mission on  the  amount  of  the  option 

forfeited.         In      the    BroUer-comml- 

Aigler  Case  the  con-  •ion  on  option 
tract  itself  is  not  ^~*'»<'*- 
set  forth,  but  the  opinion  states  that 
it  was  treated  "by  the  parties  and 
the  court  below  as  only  an  option  on 
the  property,"  and  that  the  person 
introduced  as  a  purchaser  "signed 
a  written  option  contract  to  pur- 


566 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


chase  the  real  estate"  (p.  719)  for 
a  stated  price.  The  opinion,  there- 
fore, is  an  authority  no  further  than 
to  hold,  what  may  be  conceded  to  be 
the  law  everywhere,  that  in  such  a 
case  the  agent  is  not  entitled  to  a 
full  commission.  Was  the  contract 
between  the  plaintiffs  and  Harris  a 
mere  option? 

The  distinction  between  a  sale,  an 
agreement  to  sell,  and  an  option  to 
purchase  lands,  is  well  defined  in 
the  opinion  in  Ide  v.  Leiser,  10  Mont. 
5,  24  Am.  St.  Rep.  17,  24  Pac.  695 : 
"The  first  is  the  actual  transfer  of 
title  from  grantor  to  grantee,  by  ap- 
propriate instrument  of  conveyance. 
The  second  is  a  contract  to  be  per- 
formed in  the  future,  and,  if  ful- 
filled, results  in  a  sale.  It  is  a  pre- 
liminary to  a  sale,  and  is  not  the 
sale.  Breaches,  rescission,  or  re- 
lease may  occur,  by  which  the  con- 
templated sale  never  takes  place. 
The  third,  an  option  originally,  is 
neither  a  sale  nor  an  agreement  to 
sell.  It  is  simply  a  contract,  by 
which  the  owner  of  property  (real 
estate  being  the  species  we  are  now 
discussing)  agrees  with  another 
person  that  he  shall  have  the  right 
to  buy  his  property,  at  a  fixed  price, 
within  a  time  certain.  He  does  not 
sell  his  land ;  he  does  not  then  agree 
to  sell  it ;  but  he  does  then  sell  some- 
thing, viz.,  the  right  or  privilege  to 
buy  at  the  election,  or  option,  of  the 
other  party."  p.  11. 

The  contract  in  the  present  case 
is  an  agreement  to  sell  as  well  as 
one  to  purchase.  It  recites  that  the 
owners  of  the  land  (the  plaintiffs) 
agree  to  sell  and  do  sell  the  real  es- 
tate (describing  the  same)  for  the 
sum  of  $12,000;  that  in  considera- 
tion of  the  covenants  made  and  en- 
tered into  by  the  owners,  Harris 
"agrees  to  purchase  and  does  pur- 
chase .  .  .  the  real  estate  above 
described  for  the  sum  of  $12,000,  to 
be  paid  as  set  forth,  to  wit,  $500 
upon  the  execution  of  this  contract," . 
the  balance  to  be  paid  to  the  bank 
for  the  benefit  of  the  plaintiffs  upon 
the  delivery  of  the  warranty  deed, 
which  was  to  be  executed  and  de- 
posited by  the  plaintiffs  on  the  ex- 


ecution of  the  contract.  While  the 
contract  was  not  a  sale,  it  was  an 
agreement  to.  sell  and  an  agreement 
to  purchase  at  a  stated  price.  If  it 
had  been  a  mere  option  there  would 
have  been  no  occasion  for  the  execu- 
tion and  deposit  of  the  title  deeds. 
The  plaintiffs'  construction  of  the 
contract,  which  the  trial  court  ap- 
pears to  have  adopted,  would  look 
alone  to  the  subsequent  clause, 
which  we  construe  to  be  nothing 
more  than  a  provision  attempting 
to  liquidate  the  damage  in  case  of 
the  failure  of  the  purchaser  to  com- 
ply with  the  agreement  and  make  the 
subsequent  payment.  The  defend- 
ants procure  a  person  who  was  will- 
ing to  enter  into  an  enforceable  con- 
tract with  the  principal  for  the 
purchasing  of  the  lands  at  the  price 
and    terms    agreed  _eommi«ion- 

upon.  Ine      plain-    procurement     of 

tiffs  saw  fit  to  pro-  «-^«~"- 
vide  in  the  contract  that  the  pay- 
ment of  $500  should  be  equivalent 
to  the  performance 

of  the  contract  by  ^^tTact!"*"*  *' 
Harris.  They  are 
certainly  not  in  a  position  now  to 
deny  that  the  payment  of  that  sum 
is,  as  between  themselves  and  the 
defendants,  equivalent  to  any  advan- 
tage they  may  have  gained  by  the 
full  performance  of  the  contract. 
Upon  what  theory  can  plaintiffs 
claim  the  right  to  recover  any  por- 
tion of  the  $500  except  for  the  serv- 
ices performed  by  the  defendants  in 
procuring  Harris  to  enter  into  the 
contract  in  compliance  of  which  he 
paid  the  money? 

In  Green  v.  Fist,  89  Kan.  536,  132 
Pac.  179,  the  agent  procured  a  per- 
son who  entered  into  a  contract  with 
the  principal  to  exchange  proper- 
ties, and  a  clause  in  the  contract  pro- 
vided that  in  case  of  failure  of 
either  party  to  perform  the  contract 
he  should  forfeit  to  the  other  the 
property  represented  by  the  deed 
and  bill  of  sale  as  damages.  The 
trial  court  construed  the  contract  as 
granting  to  each  party  a  mere  op- 
tion to  exchange,  and  instructed 
that  plaintiff  was  not  entitled  to  a 
commission.    The  judgment  was  re- 
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versed,  and  it  was  held  that  the 
mere  fact  that  ''by  its  terms  the 
parties  might  be  held  to  have  at- 
tempted to  liquidate  the  damages  in 
case  of  a  breach  made  it  no  less  an 
enforceable  contract."  p.  537.  It 
was  further  said  in  the  opinion: 
"Whether  the  courts  would  declare 
the  provision  that  in  case  of  a 
breach  of  the  contract  the  party  in 
fault  should  forfeit  all  his  property 
involved  in  the  trade  to  the  other, 
regardless  of  the  actual  damages 
sustained,  was  an  agreement  for 
liquidated  damages  or  for  a  penalty, 
is  not  before  us.  All  that  we  decide 
is  that  the  contract  was  not  an  op- 
tion, but  an  agreement  for  an  ex- 
change of  properties,  which  was  en- 
forceable/'   p.  588. 

In  Betz  V.  Williams  &  W.  Land  & 
Loan  Co.  46  Kan.  45,  26  Pac.  456, 
it  was  held  that  when  the  broker 
has  procured  a  party  with  whom 
his  principal  is  satisfied  and  who  en- 
ters into  a  written  contract  to  buy 
and  is  financially  able  to  perform 
the  contract,  the  commission  has 
been  earned,  although  the  principal 
has  the  option  under  the  contract 
to  declare  a  forfeiture  thereof  if 
the  instalments  are  not  paid,  and 
does  declare  the  contract  forfeited 
for  such  nonpayment;  and  the  gen- 
eral rule  which  obtains  everywhere 
is,  that  where  the  broker  by  his  ef- 
forts has  brought  the  parties  to- 
gether and  procured  a  person  ready, 
able,  and  willing  to  purchase,  and 
their  meeting  results  in  the  execu- 
tion of  an  enforceable  contract  for 
the  sale  and  purchase  of  the  land, 
he  has  performed  all  he  is  called 
upon  to  do.  It  is  no  part  of  his  duty 
to  see  that  the  terms  of  the  contract 
are  complied  with  (Beougher  v. 
Clark,  81  Kan.  250,  27  L.R.A.(N.S.) 
198,  106  Pac.  39),  and  the  sub- 
sequent inability  of  the  purchaser 

to  pay  and  the  re- 
Zl3r*cV."*'  *"•  "■'^  scission  of  the  con- 
tract by  mutual 
consent  because  of  such  inability 
will  not  deprive  the  broker  of  his 
right  to  a  commission  in  the  absence 
of  an  express  agreement  to  that  ef- 
fect  (Hutton  V.  Stewart,  90  Kan. 


602, 135  Pac.  681) .  In  the  case  last 
cited  the  contract  was  held  valid 
and  binding  because  Stewart  could 
have  maintained  an  action  thereon 
for  specific  performance  or  for  dam- 
ages. The  same  rule  was  applied 
where  the  principal  kept  the  amount 
paid  by  the  purchaser,  and  refused 
to  sue  for  the  balance  under  a  bind- 
ing contract.  Ward  v.  Cobb,  148 
Mass.  518,  12  Am.  St.  Rep.  587,  20 
N.  E.  174. 

A  quite  similar  situation  arose  in 
Gilder  v.  Davis,  137  N.  Y.  504,  20 
L.R.A.  398,  33  N.  E.  599.  In  that 
case,  too,  the  earnest  money  was 
paid  to  the  broker,  who  insisted  up- 
on his  right  to  retain  a  commission, 
and  the  action  was  brought  by  the 
owner  of  the  land  to  recover  the 
earnest  money.  The  broker  had  ne- 
gotiated the  sale  at  the  price  named 
by  the  principal,  $125,000.  The 
agreement  provided  that  $10,000 
was  to  be  paid  to  bind  the  transac- 
tion, and  it  was  paid  to  the  broker. 
The  balance  was  to  be  paid  within 
four  months.  There  was  a  provi- 
sion, however,  that  if  the  purchaser 
failed  to  make. the  $115,000  pay- 
ment within  that  time,  the  $10,000 
deposited  should  be  forfeited,  and 
no  further  liability  of  any  kind 
should  be  incurred  by  the  purchaser. 
By  a  subsequent  arrangement  be- 
tween the  principal  and  the  broker 
the  latter  agreed  that  the  commis- 
sion on  the  sale  should  not  be  due 
until  the  final  purchase  money  was 
paid.  The  purchaser  did  not  take 
the  property  and  forfeited  the  $10,- 
000.  The  plaintiff  demanded  the 
whole  of  that  sum  from  the  broker, 
who  refused  to  pay  more  than 
$9,500,  claiming  the  balance  as  a 
commission  on  the  $10,000.  The 
trial  court  held  that  the  principal 
was  entitled  to  recover  the  $500, 
and  directed  a  verdict.  The  court 
of  appeals  reversed  the  case,  and 
held  that  the  broker  was  entitled 
to  the  $500  commission,  and  in  the 
opinion  used  this  language :  "While 
it  is  not  necessary  to  be  determined 
upon  this  appeal,  it  is  by  no  means 
clear  that  when  the  contract  was 
closed  between  the  plaintiff  and  [the 
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purchaser]  the  defendants  were  not 
entitled  to  their  full  commissions. 
They  had  then  negotiated  a  contract 
of  sale  which  was  satisfactory  to  the 
plaintiff  and  which  was  approved 
and  confirmed  by  him.  If  there  had 
been  no  further  agreement  between 
the  parties  as  to  the  commissions, 
it  might  be  claimed,  at  least  with 
some  plausibility,  by  the  defend- 
ants, that  they  were  entitled  to  their 
commissions,  as  they  would  have 
been  if  they  had  negotiated  a  con- 
tract containing  a  stipulation  for 
the  payment  of  liquidated  damages 
in  case  of  failure  of  performance  by 
either  party."  (Italics  ours.)  p.  509. 

This  case  is  cited  by  the  defend- 
ants in  their  brief,  but  it  does  not 
.  decide  the  precise  question,  because 
it  was  not  involved. 

In  Leete  v.  Norton,  43  Conn.  219, 
the  broker  procured  a  purchaser 
who  entered  into  a  contract  which 
provided  for  a  sum  of  money  as 
liquidated  damages  in  case  the  pur- 
chaser failed  to  take  the  property. 
It  was  held  by  the  Connecticut  court 
that  the  principal  could  not  be  al- 
lowed to  deny  that  this  money  was 
an  equivalent,  as  Tbetween  himself 
and  the  broker,  to  the  purchase 
money,  and  thus  avoid  payment  of 
commissions,  because  the  broker 
had  rendered  services  for  him  which 
he  agreed  were  an  equivalent  to  pro- 
curing an  exchange  of  the  property. 

We  think  the  doctrine  of  the  case 
just  cited  applies  to  the  situation 
here,  and  that  plaintiffs  cannot  be 
permitted,  as  against  their  agents, 
to  deny  that  they  were  satisfied  to 
accept  the  stipulated  sum  as  equiv- 
alent to  the  performance  of  the  con- 
tract.   They  are  entitled,  of  course, 

to    the    balance    of 

;;rmm?".iom  the  deposit  less  the 

commission  of  $325, 
and  the  defendants  upon  the  plead- 
ings are  entitled  to  judgment  for 
costs. 

The  judgment  is  reversed  and  the 
cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opin- 
ion. 

Mason^  J.,  dissenting : 
The  writing  signed  by  the  parties 
appears  to  me  to  be,  on  the  part  of 


Harris,  a  mere  option  rather  than 
an  enforceable  contract  to  buy.  Its 
character  should  be  determined  by 
its  legal  effect  rather  than  by  what 
the  parties  chose  to  call  it.  Essen- 
tially it  amounts  to  this:  Harris 
pays  $500,  in  return  for  which  he 
obtains  the  right  to  take  the  prop- 
erty on  the  terms  stated,  with  the 
unrestricted  privilege  of  refusing  to 
do  so  if  he  shall  so  elect.  If  the 
money  paid  is  regarded  as  liquidat- 
ed damages  in  the  event  of  his  re- 
fusal or  inability  to  carry  out  the 
deal,  that  does  not  affect  the  ques- 
tion. An  agreement  as  to  the 
amount  of  damages  to  be  recover- 
able in  such  case  would  not  prevent 
the  specific  enforcement  of  the  con- 
tract. "The  fact  that  by  its  terms 
the  parties  might  be  held  to  have 
attempted  to  liquidate  the  damages 
in  case  of  a  breach  made  it  no  less 
an  enforceable  contract.'*  Green  v. 
Fist,  89  Kan.  536,  537,  132  Pac.  179. 
The  writing  here  involved,  if  en- 
forceable at  all,  would  support  an 
action  by  the  vendor  for  specific  per- 
formance (36  Cyc.  565)  ;  but  such 
proceeding  is  prevented  by  its  con- 
cluding provision  that  if  Harris  re- 
fused to  pay  the  stipulated  price  at 
a  fixed  time  the  parties  were  relieved 
from  further  performance  of  its 
covenants,  and  it  was  to  be  held  null 
and  void. 

NOTE. 

The  question  as  to  when  an  instru- 
ment for  the  purchase  of  land  is  to  be 
considered  as  a  contract  of  sale,  and 
when  as  a  mere  option,  is  discussed  in 
annotation  beginning  on  page  576, 
in  which  it  is  pointed  out  that  while 
an  instrument  in  the  form  of  a  con- 
tract of  purchase  may  nevertheless 
be  an  option,  if  by  its  terms  the  pur- 
chaser may  withdraw  without  insur- 
ing any  liability  other  than  the  for- 
feiture of  his  initial  payment  or  de- 
posit, such  a  provision  will  not  make 
the  contract  a  mere  option  to  purchase 
where  (as  in  the  reported  case,  Davis 
V.  ROSEBERRY,  ante,  564),  such  pro- 
vision is  construed  as  making  it  op- 
tional with  the  vendor  whether  he  wiU 
accept  the  stipulated  damages  or  in- 
sist upon  performance  of  the  contract. 
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F.  W.  RAMPTON,  Appt, 

V. 

G.  L.  DOBSON,  County  Treasurer. 

Jotra  Supreme  Court  ^^  June  S,  1912, 
(156  Iowa,  816,  136  N.  W.  682.) 

Tax  —  land  contract  — ?  enforcement  or  penalty  —  option. 

A  contract  to  purchase  land  for  a  certain  price  with  a  down  payment 
and  balance  to  be  paid  at  specified  times  when  the  deed  shall  be  executed, 
with  a  right  to  forfeit  the  contract  for  default  in  pasrments  and  retain 
the  amounts  paid,  is  taxable  as  a  credit,  although  the  seller  has  on  option 
to  enforce  the  contract  or  rely  upon  his  penalty  for  noncompliance,  since 
that  do^s  not  create  an  option  on  the  part  of  the  purchaser,  which  would 
not  be  taxable. 

[See  note  on  this  question  beginning  on  page  576.] 

(Evans,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Polk 
County  confirming  a  tax  assessment.   A  ffirmed. 


Statement  by  Deemer,  J. : 
This  is  an  appeal  from  an  assess- 
ment of  omitted  moneys  and  credits. 
Plaintiff  was  assessed  by  the  treas- 
urer of  Polk  county  with  omitted 
credits  to  the  amount  of  about  $15,- 
000,  and  from  such  assessment  ap- 
pealed to  the  district  court.  Upon 
trial  in  that  court  the  assessment 
was  confirmed,  and  plaintiff  appeals. 

Messrs.  W.  L.  Smith  and  E.  P.  Hud- 
son, for  appellant: 

A  contract  granting  an  option  to 
purchase  land  in  the  future  on  speci- 
fied terms  is  not  taxable  against  the 
grantor  as  a  credit. 

Re  Shields  Bros.  134  Iowa,  559,  10 
L.R.A.(N.S.)  1061,  111  N.  W.  963; 
Hopwood  V.  McCausland,  120  Iowa, 
218,  94  N.  W.  469;  Warvelle,  Vend. 
§  125 ;  Sheehy  v.  Scott,  128  Iowa,  551, 
4  L.R.A.(N.S.)  365,  104  N.  W.  1139; 
Schoonover  v.  Petcina,  126  Iowa,  261, 
100  N.  W.  490. 

Messrs.  Hewitt,  Miller,  &  Walling- 
ford  for  appellee. 

Deemer,  J.,  delivered  the  opinion 
of  the  court: 

The  land  contract  upon  which  the 
assessment  was  based  was  entered 
into  between  Rampton,  party  of  the 
first  part,  and  Milne  &  Milne,  party 


of  the  second  part,  on  October  29, 
1907.  It  is  an  ordinary  contract  for 
the  sale  of  certain  lands  in  Benton 
county,  Iowa,  for  the  agreed  con- 
sideration of  $84,560;  the  agree- 
ment of  the  first  parties  being  to 
sell  to  the  parties  of  the  second  part, 
on  performance  of  the  agreements 
of  said  second  parties,  by  good  and 
sufficient  warranty  deed,  the  prem- 
ises described.  The  agreement  of 
the  second  parties  was  as  follows: 
"And  the  said  party  of  the  second 
part,  in  consideration  of  the  prem- 
ises, hereby  agrees  to  and  with  the 
party  of  the  first  part  to  purchase 
all  his  right,  title,  and  interest  in  and 
to  the  real  estate  above  described 
for  the  sum  of  $34,560,  and  to  pay 
said  sum  therefor  to  the  party  of 
the  fii^t  part,  his  heirs,  or  assigns, 
as  follows:  Nine  hundred  00-100 
dollars  on  the  execution  of  this 
agreement,  and  the  party  of  the 
first  part  hereby  acknowledges  re- 
ceipt of  the  same.  Thirty-three 
thousand  six  hundred  sixty  dollars 
in  two  payments,  to  wit :  First  pay- 
ment, 1st  day  of  March,  1908,  $28,- 
660  cash,  and  by  assuming  a  mort- 
gage  of   $5,000   now   against   the 
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premises,  with  interest  thereon 
from  March  1,  1908,  all  subject  to  a 
lease  between  first  party  and  Powell 
Brothers,  expiring  March  1,  1909, 
which  is  to  assign  to  second  parties 
on  March  1,  1908,  with  rent  notes 
for  the  year  1908.  Second  party 
will  insure  the  buildings  on  the 
premises,  and  if  buildings  should  be 
damaged  or  destroyed  by  fire  prior 
to  March  1,  1908,  second  party  shall 
be  entitled  to  insurance  collected, 
and  shall  accept  same  in  full  of  dam- 
ages done  to  premises.  With  inter- 
est from  this  date  at  the  rate  of 

per  cent  per   annum   on  all 

sums  as  shall  remain  unpaid,  until 
all  is  paid,  payable  at  Dysart  Sav- 
ings Bank,  Dysart,  Iowa." 

And  the  agreement  further  pro- 
vides: "And  it  is  expressly  agreed 
by  and  between  the  parties  hereto 
that  the  time  and  times  of  payment 
of  said  sums  of  money,  interest,  and 
taxes  as  aforesaid  is  the  essence  and 
important  part  of  the  contract,  and 
that  if  any  default  is  made  in  any  of 
the  payments  or  agreements  above 
mentioned  to  be  performed  by  the 
party  of  the  second  part  in  consid- 
eration of  the  damage,  injury,  and 
expense  thereby  resulting,  or  that 
may  be  incurred  by  or  to  the  party 
of  the  first  part  hereby,  this  agree- 
ment shall  be  void  and  of  no  effect, 
and  the  party  of  the  second  part 
shall  have  no  claim  in  law  or  equity 
against  the  party  of  the  first  part, 
nor  to  the  above-mentioned  real  es- 
tate, nor  any  part  thereof;  and 
any  claim,  or  interest  or  right 
the  party  of  the  second  part  may 
have  hereunder  up  to  that  time 
by  reason  hereof,  or  if  any  pay- 
ments and  improvements  made 
hereunder,  shall,  on  all  such  de- 
fault, cease  and  determine,  and  be- 
come forfeited,  without  any  declara- 
tion of  forfeiture,  re-entry,  or  any 
act  of  the  party,  of  the  first  part. 
And  if  the  party  of  the  second  part, 
or  any  other  person  or  persons,  shall 
be  in  possession  of  said  real  estate, 
or  any  part  thereof,  he  or  they  will 
peaceably  remove  therefrom,  or,  in 
default  thereof,  he  or  they  may  be 
treated  as  tenants  holding  over  un- 


lawfully after  the  expiration  of  a 
lease,  and  may  be  ousted  and  re- 
moved as  such.  But  if  such  sums 
of  money,  interest,  and  taxes  are 
paid  as  aforesaid,  promptly  at  the 
times  aforesaid,  the  party  of  the 
first  part  will,  on  receiving  said 
money  and  interest,  execute  and  de- 
liver, at  his  own  cost  and  expense, 
a  warranty  deed  of  said  premises  as 
above  agreed.  Possession  reserved 
until  March  1,  1909." 

On  the  face  of  it,  this  contract 
was  taxable  as  moneys  and  credits 
under  a  long  line  of  authorities.  See 
Talley  v.  Brown,  146  Iowa,  360,  140 
Am.  St.  Rep.  282, 
125  N.  W.  248,  and  22?,-;lS5l 

cases      cited.         But,    enforcement 

to  avoid  its  listing  SStfo"*^ 
for  taxation.  Ramp- 
ton  and  one  of  the  Milnes  took  the 
stand  and  gave  testimony  which,  it 
is  claimed,  shows  that  the  contract 
was  not  taxable  because  it  was  a 
mere  option.  That  we  may  have  the 
testimony  before  us,  we  here  quote: 

Rampton  testified,  in  substance: 

Made  a  contract  with  Mr.  Milne  to 
sell  the  farm  the  1st  of  March. 
Nine  hundred  dollars  was  paid. 

Q.  In  case  of  nonpayment  of  the 
purchase  price  the  1st  of  March, 
what,  if  anything,  was  to  happen  ? 
« A.  I  was  to  still  hold  the  farm. . 

Q.  This  money  that  was  to  be 
paid,  what  was  to  be  done  with 
that? 

A.  It  was  to  be  forfeited.  •  .  . 
At  the  time  of  signing  the  contract 
to  sell  the  farm  to  G.  H.  Milne  and 
J.  S.  Milne,  $900  was  paid.  The  bal- 
ance was  paid  according  to  the  terms 
Of  the  contract,  shortly  after  March 
1,  1908,  and  deed  was  executed  to 
these  parties  in  March,  1908.  .  .  . 
I  paid  the  taxes  on  the  farm  for 
1906  and  1907.  Mr,  Milne  paid  the 
taxes  for  1908,  which  became  due 
January  1,  1909.  He  took  posses- 
sion of  the  farm  in  March,  1908, 
after  the  deal  was  closed  up.  .  .  . 
The  place  had  been  insured,  and  just 
run  out,  and  I  told  him  it  would  not 
pay  me  to  get  it  insured.  I  was  re- 
sponsible for  the  building  up  to  the 
1st  of  March,  because  I  owned  the 
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farm  up  to  the  1st  of  March.  I 
supposed  if  the  buildings  burned  he 
would  not  w£nt  to  take  the  farm 
without  me  losing  the  buildings.  I 
supposed  he  expected  to  take  it. 
•    •    » 

Q.  Do  you  wish  the  court  to  un- 
derstand that  Milne  and  his  brother 
and  yourself  entered  into  a  contract 
in  good  faith,  which  provided  in  sub- 
stance that  you  were  to  receive 
from  Milne  the  sum  of  $900  that 
you  were  to  keep,  that  you  were  to 
give  them  any  and  all  right  that  you 
might  have  in  the  proceeds  of  the 
insurance  policy  on  the  premises  if 
the  improvements  would  burn  prior 
to  the  1st  day  of  March,  1908,  and 
after  the  signing  of  the  contract, 
and  that  you  at  the  same  time  would 
have  no  right  under  the  contract  to 
compel  Mr.  Milne  or  his  brother  to 
carry  out  the  provisions  of  them  if 
they  didn't  want  to? 

A.  Provisions  of  taking  the 
place  ? 

Q.  Yes. 

A.  No,  I  could  not  compel  them  to 
take  the  place. 

Q.  That  is  what  you  wish  the 
court  to  understand? 

A.  Yes,  sir. 

Q.  You  were  to  keep  the  $900  in 
that  event,  and  not  give  them  any 
part  of  it? 

A.'  That,  according  to  contract. 

Q.  They  were  willing  to  give  you 
$900  simply  for  the  right  to  buy  on 
March  1,  1908? 

A.  Yes,  sir. 

Q.  Without .  any  rebate  if  they 
decided  not  to  buy  ? 

A.  Yes,  sir.  I  came  right  home 
and  never  saw  the  Milnes  until  I 
went  back  the  1st  of  March.  .  .  . 
Received  the  purchase  price  on  the 
farm  on  the  1st  of  March  or  there- 
about, A.  D.  1908. 

Milne  gave  this  testimony : 
My  brother  and  I  bought  Mr. 
Hampton's  farm  October  29,  1907, 
made  the  first  arrangements  for 
the  purchase  at  Dysart.  Found  Mr. 
Rampton  at  his  sister^s  at  Dysart, 
talked  the  matter  over  there,  and 
went  uptown  and  drew  up  the  con- 
tract.    Henry    Mohler,   cashier   of 
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the  Savings  Bank,  drew  up  the  con- 
vraci/.     •     a     • 

Q.  What  was  said  or  what  was 
your  understanding,  in  regard  to 
this  $900  that  was  paid,  in  case  you 
failed  to  make  further  payments 
the  1st  of  March? 

A.  The  way  I  took  it,  we  was  to 
lose  it  if  we  didn't  make  the  terms. 

Q.  You  was  to  lose  it? 

A.  That  is  the  way  I  had  it  fig- 
ured out. 

Q.  And  if  you  made  the  payment 
according  to  the  terms,  that  was  to 
apply  on  the  purchase  price  of  the 
farm? 

A.  Yes,  sir.  We  got  possession 
of  the  farm  March  3, 1908,  when  we 
got  the  deed.  We  paid  the  money 
and  got  the  deed  March  3,  1908. 
Rampton  paid  the  taxes  due  the  1st 
of  January,  A.  D.  1908.  The  place 
was  rented  for  a  year,  and  we  got 
possession  subject  to  the  one-year 
lease.  .  .  .  We  talked  over  the 
terms  first  at  the  house,  and  then 
with  Henry  Mohler  when  he  drew 
the  contract.  Nine  hundred  dol- 
lars was  paid  cash ;  the  balance,  the 
following  March.  Did  not  have  the 
money  on  hand  to  pay  for  the  farm. 
We  borrowed  a  good  part  of  it. 
We  made  arrangements  to  borrow 
the  money  to  pay  for  the  farm  along 
in  February.  Did  not  make  any  ar- 
rangement in  October,  November, 
or  December.  Did  not  ask  anybody 
to  loan  us  the  money  at  that  time. 

Q.  When  you  signed  this  con- 
tract, you  agreed  to  it,  didn't  you, 
to  buy  the  farm? 

A.  In  one  way  we  did ;  if  we  could 
not  meet  it,  we  had  a  right  to  for- 
feit that.  ! 

Q.  I  am  asking  if,  in  the  contract, 
you  did  not  agree  to  buy  the  farm, 
and  didn't  Mr.  Rampton  agree  to 
sell  the  farm  to  you? 

A.  Yes,  he  did;  but  at  the  same 
time  we  had  a  right  to  forfeit. 

Q.  I  am  asking  if  you  did  not 
agree  to  buy  it  by  signing  the  con- 
tract. When  you  signed  that  con- 
tract, and  your  brother  signed  it, 
when  you  paid  the  $900,  it  was  your 
intention  to  carry  it  out,  wasn't  it? 

A.  Yes,  it  was  our  intention. 
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Q.  You  had  no  other  intention  ? 

A.  That  was  our  intention.  But 
at  the  same  time,  if  we  did  not  do  it, 
we  had  a  chance  to  forfeit  the  $900 
and  let  it  go. 

Q.  What  was  said  about  forfeit- 
ing the  $900  if  you  did  not? 

A.  If  we  didn't  take  the  place, 
that  was  the  last  of  it. 

Q.  Who  said  that? 

A.  I  think  the  contract  did. 

Q.  Who  else  said  that?  Did 
Hampton  tell  you  before  the  con- 
tract was  written  that  was  to  be  the 
understanding? 

A.  It  was  the  understanding  be- 
tween the  three  of  us  when  he  drew 
it  up. 

Q.  How  did  you  reach  that  un- 
derstanding? What  was  said  about 
it?    That  is  what  I  want  to  know. 

A.  Because  he  wanted  some  kind 
of  a  bond  he  would  get  something 
out  of  it  if  we  didn't  take  it. 

Q.  You  had  paid  $900,  and  he  was 
to  keep  it  if  you  didn't  carry  out  the 
contract  ? 

A.  That  is  the  way  I  understand 
it. 

Q.  But  you  intended  at  the  same 
time  always  to  carry  out  the  con- 
tract? 

A.  Yes,  intended  to  if  we  could. 

•Q.  You  know  that  if  there  had 
been  a  fire  at  any  time  after  October 
29,  1908,  that  you  and  your  brother 
would  have  been  entitled  to  the  pro- 
ceeds of  the  insurance  policy,  don't 
you? 

A.  If  we  took  the  place. 

Q.  You  knew  you  would  have 
been  entitled  to  it? 

A.  If  we  had  took  the  place  we 
would  have;  if  we  didn't,  I  don't 
suppose  we  would. 

Q.  Didn't  you  understand  this 
part  in  case  insurance  money  was 
paid  by  reason  of  a  fire  having  oc- 
curred, in  case  it  was  paid  to  you 
at  any  time  ahead  of  March  1,  1908, 
and  you  didn't  take  the  farm,  that 
you  would  pay  all  of  the  insurance 
money  to  Rampton,  and  he  would 
keep  your  $900,  and  you  would  be 
out  the  insurance  money  and  be  out 
the  $900,  was  that  your  understand- 
ing? 


A.  That  was  the  way  I  under- 
stood it,  yes. 

Q.  Did  you  have  the  money  on 
hand  with  which  to  pay  for  the 
farm  when  the  contract  was  signed  ? 

A.  Had  to  borrow  a  large  part  of 
it  in  the  spring.  We  figured  on  sell- 
ing another  place  we  had  in  Tama 
county,  and  didn't  get  that  sold.  In 
case  we  could  not  have  borrowed  or 
sold,  we  would  have  had  to  forfeit 
the  $900.  There  would  have  been 
no  other  way  out  of  it. 

This  is  the  entire  record,  and  it 
will  be  noticed  that  there  is  no  tes- 
timony of  any  mistake  in  the  draft- 
ing of  the  contract.  The  parties 
say  it  is  just  as  they  intended  it  to 
be,  and  about  all  they  attempt  to 
do  in  their  testimony  is  to  put  a 
legal  interpretation  upon  it.  They 
say  that  if  the  Milnes  did  not  make 
the  final  payment  the  $900  was  to  be 
forfeited;  but  if  they  did  it  was  to 
be  part  of  the  purchase  price.  They 
do  not  say,  nor  could  they ,  that  this 
was  a  mere  option  secured  by  the 
Milnes.  As  a  legal  conclusion,  they 
say  that  Rampton  could  not  have 
enforced  anything  but  a  forfeiture; 
but  this  legal  conclusion  is  not  bind- 
ing upon  us.  There  was  a  binding 
contract  of  sale,  which  Rampton 
might  have  enforced  at  any  time  by 
suit,  or,  at  his  election,  if  the  Milnes 
did  not  make  the  deferred  pajrment, 
he  could  retain  the  $900  and  still 
keep  his  land.  An  option  of  the 
seller  to  enforce  his  contract  or  to 
rely  upon  a  penalty  for  noncompli- 
ance is  something  quite  different 
from  an  option  on  the  part  of  the 
buyer.  In  the  one  case  there  is  a 
sale  or  valid  agreement  to  sell,  and 
in  the  other  a  mere  option  on  the 
part  of  the  buyer  to  buy  or  to  en- 
ter into  a  contract  of  purchase.  An 
"option"  is  not  an  actual  or  existing 
contract,  but  merely  a  right  re- 
served in  subsisting  agreement.  It 
is  a  continuing  offer  of  a  contract, 
and  if  the  offeree  decides  to  exer- 
cise his  right  to  demand  the  con- 
veyance or  other  act  contemplated, 
he  must  signify  that  fact  to  the 
offerer.  Rivers  v.  Oak  Lawn  Sugar 
Co.  62  La.  Ann.  762,  27  So.  118; 
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Sizer  v.  Clart,  116  Wis.  584,  93 
N.  W.  539.  An  option  is  not  a  sale. 
It  is  not  even  an  agreement  for  a 
sale.  At  best,  it  is  but  a  right  of 
election  in  the  party  securing  the 
same  to  exercise  a  privilege,  and 
only  when  that  privilege  has  been 
exercised  by  acceptance  does  it  be- 
come a  contract  to  sell.  Hopwood 
v.  McCausland,  120  Iowa,  218,  94  N. 
W.  469.  "Ail  option  is  nothing 
more  than  a  continuing  offer  to  sell ; 
but  until  it  is  accepted  it  does  not 
become  a  contract  of  sale,  for  it 
lacks  the  element  of  an  agreement 
between  the  minds  of  the  parties. 
It  is  only  when  there  has  been  an 
acceptance  of  a  proposal  to  sell  that 
the  vendee  becomes  in  any  sense 
the  equitable  owner  of  the  subject- 
matter  of  the  option."  Milwaukee 
Mechanics'  Ins.  Co.  v.  Shea,  60  C. 
C.  A.  103,  123  Fed.  9,  11.  "There  is 
a  decided  distinction  between  an 
'option'  to  purchase,  which  may  be 
exercised  or  not  by  the  prospective 
purchaser,  and  an  absolute  contract 
of  sale,  where  one  of  the  parties 
agrees  to  sell  and  the  other  to  buy 
certain  property ;  the  sale  to  be  com- 
pleted within  an  agreed  time.  In  the 
latter  case  the  mere  lapse  of  time 
with  a  contract  unperformed  does 
not  entitle  either  party  to  refuse  to 
complete  it,  and  therefore  time  is 
not  of  the  essence  of  the  contract; 
but  where  the  contract  is  merely 
an  option  generally,  without  con- 
sideration, and  especially  as  applied 
to  mining  property,  of  course  ... 
time  is  of  its  essence."  Clark  v. 
American  Developing  &  Min.  Co.  28 
Mont.  468,  72  Pac.  978,  981,  citing 
Snyder,  Mines,  §  1378. 

The  cases  differ  from  Re  Shields, 
134  Iowa,  559,  10  L.R.A.(N.S.) 
1061,  111  N.  W.  963,  in  that  the  par- 
ties to  the  contract  both  testified  in 
that  case  that  all  they  intended,  un- 
derstood, or  agreed  upon  was  an  op- 
tion, and  that  they  so  informed  the 
scrivener,  and  supposed  he  had  so 
written  the  contract.  Upon  their 
testimony,  a  court  of  equity  would 
have  reformed  their  contract.  Not 
so  here.  No  court  would  have  been 
justified,  on  the  testimony  adduced. 
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in  reforming  the  contract  between 
Bampton  and  the  Milnes.  In  so  far 
as  shown,  it  was  written  just  as  the 
parties  intended,  and  all  they  ask 
the  court  to  do  is  to  put  such  a  legal 
interpretation  upon  the  contract  as 
they  think  it  will  bear.  The  Shields 
Case  does  not  hold  that  the  con- 
tract is  a  mere  option,  but  proceeds 
wholly  upon  the  thought  that,  un- 
der the  testimony,  the  parties  in- 
tended tq  create  a  mere  option,  and 
that  by  mistake  of  the  scrivener  it 
was  not  so  worded.  The  testimony 
in  such  a  case  should  be  clear,  sat- 
isfactory, and  conclusive,  and  of 
such  import  as  to  justify  a  reforma- 
tion. That  does  not  appear  here. 
That  the  vendor  might  enforce  the 
contract,  notwithstanding  the  pro- 
vision for  forfeiture,  is  well  estab- 
lished by  the  authorities.  See  Wil- 
coxson  V.  Stitt,  65  Cal.  596,  52  Am. 
Rep.  310, 4  Pac.  629 ;  Higbie  v.  Farr, 
28  Minn.  439, 10  N.  W.  592 ;  Rourke^ 
V.  McLaughlin,  38  Cal.  196;  Mason 
v.  Caldwell,  10  111.  196,  48  Am.  Dec. 
330 ;  Moore  v.  Smith,  24  111.  512. 

The  trial  court  correctly  sustained 
the  assessment. 

The  judgment  should  therefore 
be  affirmed. 

Evans,  J.,  dissenting: 

I.  I  am  of  the  opinion  that  the  ma- 
jority holding  is  in  conflict  with  the 
former  holding  of  the  court  in  the 
case,  Re  Shields  Bros.  134  Iowa, 
559,  10  L.R.A.(N.S.)  1061,  111  N. 
W.  963.  An  examination  of  the 
opinion  in  the  Shields  Brothers  Case 
will  not,  in  my  opinion,  justify  the 
distinction  which  purports  to  be 
made  in  the  majority  opinion. 

It  so  happens  that  in  the  written 
contract  in  the  case  before  us  the 
same  blank  printed  form  was  used 
as  was  used  in  the  Shields  Brothers 
Case,  so  that  the  two  written  con- 
tracts are  identical  in  their  gener- 
al nature  and  in  the  form  of  their 
undertakings.  Both  parties  to  the 
contract  involved  in  the  present  case 
testified  as  witnesses  as  to  the  real 
understanding  between  the  parties 
to  the  contract.  It  is  said  in  the 
majority  opinion  that  this  testi- 
mony is  a  mere  interpretation  of  the 
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written  contract  by  the  parties.  If 
this  be  so,  it  is  precisely  what  was 
contended  for  by  the  appellants  in 
the  Shields  Brothers  Case,  as  will 
appear  from  the  following  state- 
ment of  the  issue  as  made  in  the 
opinion  in  such  case:  "Shields 
Brothers  appeared  before  the  treas- 
urer pursuant  to  notice,  and,  in 
writing,  objected  to  an  assessment 
on  the  grounds:  First,  that  the 
contract  between  the  parties,  as  evi- 
denced by  the  writing  and  by  the 
facts  and  circumstances  attending 
the  making  thereof,  was  not  •  in- 
tended or  understood  to  be  a  con- 
tract of  sale,  or  one  creating  an  ab- 
solute indebtedness;  that,  on  the 
contrary,  it  was  mere  option,  giv- 
ing Flynn  the  right  to  purchase  in 
the  future  on  the  terms  and  condi- 
tions specified,  and  that  it  was  so 
intended  and  understood  by  the  par- 
ties thereto.  Second,  that  an  assess- 
ment based  on  said  contract  as  an 
item  of  credit  would  result  in 
double  taxation.  And  it  was  upon 
the  issues  as  thus  outlined  that  the 
case  was  tried  below  and  is  now 
presented  in  this  court."  At  page 
561  of  134  Iowa. 

It  will  be  seen  from  the  foregoing 
that  the  appellants  in  that  case 
based  their  appeal  upon  the  contract 
between  the  parties,  "as  evidenced 
by  the  writing"  and  by  the  "facts 
and  circumstances  attending  the 
making  thereof,"  There  was  no 
claim  made  of  a  mistake  in  the 
writing.  The  parties  to  the  contract 
were  agreed  in  their  construction  of 
it,  and  acted  upon  such  construc- 
tion. And  all  this  must  be  said  also 
in  the  case  at  bar.  The  following 
comprises  all  the  rest  of  the  discus- 
sion and  holding  of  this  court  in  the 
Shields  Brothers  Case:  "The  hear- 
ing was  had  in  the  district  court 
as  in  equity,  and  on  such  hearing 
the  appellants  brought  into  the  rec- 
ord proof  of  the  circumstances  at- 
tending the  making  of  the  contract. 
Each  of  the  respective  parties  to 
such  contract  was  called  to  the 
stand, 'and,  over  objections  as  to 
competency,  etc.,  testified  that  it  was 
their  understanding  that  mere  op- 


tion  to  purchase  was  all  that  was  in 
contemplation  and  being  granted; 
that  they  informed  the  scrivener 
that  such  was  their  contract  and 
supposed  he  had  so  written.  A  con- 
tract rests  in  the  intention  of  the 
parties  thereto.  It  is  true  by  gen- 
eral rule  that,  where  the  contract 
has  been  committed  to  writing,  the 
nature  and  extent  of  the  undertak- 
ings must  be  ascertained  by  an  in- 
spection of  such  writing.  Oral  evi- 
dence is  not  allowable  to  work  a 
change  or  variance  in  the  terms, 
conditions,  etc.,  as  fairly  expressed 
by  the  writing.  But  this  rule  is 
enforced  only  where  a  controversy 
arises  between  the  parties  to  the 
contract  or  their  privies.  As  against 
a  stranger  to  the  contract,  a  party 
thereto  may  assert  that  the  agree- 
ment was  other  or  different,  in  any 
respect  and  to  any  extent,  than  that 
which  the  writing  imports.  Living- 
stone V.  Stevens,  122  Iowa,  63,  94 
N.  W.  925;  Logan  v.  Miller,  106 
Iowa,  511,  76  N.  W.  1005;  Roberts 
V.  First  Nat.  Bank,  8  N.  D.  474, 
79  N.  W.  997;  11  Am.  &  Eng.  Enc. 
Law,  548,  note;  Page,  Contr.  §§1196 
et  seq.  Now,  it  may  be  doubted  if 
the  writing  here  in  question  imports 
a  sale.  In  terms  the  agreement  is 
for  a  sale,  not  an  agreement  of  sale. 
There  was  to  be  no  change  in  pos- 
session in  virtue  of  the  contract, 
and  the  appellants  were  to  pay  the 
taxes  on  the  lands  for  the  current 
year.  Moreover,  if  Flynn  failed  to 
present  himself  on  March  1st,  fol- 
lowing, and  make  payment,  etc.,  the 
money  paid  as  of  the  date  of  the 
contract  was  to  be  regarded  as  for- 
feited, and  all  his  rights  should  at 
once,  and  without  action  on  the 
part -of  appellants,  cease  and  deter- 
mine. But  however  this  may  be, 
we  must  treat  the  contract  as  one 
granting  only  the  right  to  exercise 
an  option.  The  parties  to  it  so 
intended  and  understood;  and,  as 
we  save  seen,  all  other  parties  are 
concluded  from  asserting  that  it 
was  other  or  different.  And  as 
against  a  stranger,  it  is  not  neces- 
sary that  the  writing  be  reformed, 
in  an  action  brought  for  that  pur- 
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pose,  before  the  real  contract  can 
be  asserted  and  made  the  basis 
of  a  recovery  or  defense.  Logan 
V.  Miller,  supra.  Now,  an  option 
is  not  a  contract  to  pay.  It  creates 
no  enforceable  indebtedness  on  the 
part  of  the  person  to  whom  it  is 
granted.  Hopwood  v.  McCausland, 
120  Iowa,  218,  94  N.  W.  469; 
Warvelle,  Vend.  §  125.  And,  this 
being  true,  there  cannot  arise  out 
of  such  a  contract  a  taxable  credit 
within  the  meaning  of  the  Tax 
Laws  of  the  state.'*  At  pages  561, 
562,  and  563  of  134  Iowa. 

It  will  be  noted  from  the  fore- 
going that  grave  doubts  were  ex- 
pressed by  this  court  as  to  whether 
the  form  of  written  contract  adopt- 
ed amounted  to  anything  more  than 
-  an  option.  This  only  emphasizes  the 
reasonableness  of  the  attitude  of 
the  parties   herein   in  putting  an 
agreed  construction  upon  the  con- 
tract.    There  is  no  claim  of  fraud 
or  collusion.     The  evidence  on  be- 
half of  the  appellee  is  undisputed 
and  unimpeached,  either  in  its  facts 
or  its  motive.    The  conduct  of  the 
parties  with  reference  to  the  con- 
tract after  it  was  entered  into  was 
consistent  with  their  present  claim, 
and  that,  too,  in  a  very  substantial 
and  significant  sense.    The  contract 
in  question  was  entered  into  in  Oc- 
tober.   Under  the  statute,  the  taxes 
for  the  ensuing  year  became  a  lien 
upon  the  property  on  the  last  day  of 
December.    The  appellant,  as  own- 
er of  the  land,  paid  these  taxes,  for 
which  he  was  in  no  manner  liable  if 
the  October  contract  amounted  to  a 
sale. 

II.  I  disagree,  also,  with  some 
emphasis,  with  the  last  paragraph 
of  the  majority  opinion.  It  is 
there  held  that  the  testimony  in 
such  a  case  as  this  "should  be  clear, 
satisfactory,  and  conclusive,  and  of 
such  import  as  to  justify  a  reforma- 
tion." Such  is  the  kind  of  testi- 
mony which  must  be  produced  in 
order  to  justify  a  reformation  as 
between  the  parties  to  the  contract. 
If  the  same  rule  is  to  be  applied  as 


between  a  party  to  the  contract  and 
a  third  party,  then  the  distinction 
pointed  out  in  the  Shields  Brothers 
Case  is  wholly  ignored.  It  is  there 
held  especially  that  the  existence 
of  a  written  contract  between  two 
parties  does  not  preclude  oral  evi- 
dence to  contradict  it,  as  between 
one  of  the  parties  and  a  third  party. 
Such  oral  evidence  is  admissible  for 
the  all-sufficient  reason  that  the 
parties  to  the  suit  are  not  the  par- 
ties or  privies  to  the  contract.  It 
is  not  essential,  in  such  a  case,  that 
it  be  shown  that  the  written  con- 
tract is  reformable  as  between  the 
parties  thereto. 

Of  course,  if  any  question  of  fraud 
or  collusion  were  involved,  or  if  the 
evidence  were  conflicting,  the  court, 
as  a  trier  of  fact,  might  properly 
give  greater  weight  to  the  written 
contract  and  find  the  facts  in  accord 
therewith.  But  no  question  of  that 
kind  is  involved  here.  The  appellee 
introduced  no  evidence  in  the  court 
below,  and  has  submitted  no  argu- 
ment here.  I  think,  therefore,  the 
case  is  ruled  squarely  by  the  former 
case. 

I  should  have  less  objection  to  the 
majority  opinion  if  the  Shields 
Brothers  Case  were  frankly  over- 
ruled therein.  As  between  the  two, 
however,  I  think  the  Shields  Broth- 
ers Case  reached  a  more  equitable 
result.  The  contrary  holding  is  not 
wholesome  in  its  practical  operation. 
We  can  hardly  fail  to  take  judicial 
notice  of  the  universal  custom 
which  obtains  in  the  sale  of  farm 
lands,  viz.,  that  the  contracts  are 
always  made  with  a  view  to  con- 
summation on  the  1st  of  March  fol- 
lowing. December  31st  usually  in- 
tervenes between  the  date  of  con- 
tract and  the  date  of  consumma- 
tion, and  the  practical  effect  of  the 
present  holding  will  usually  result 
in  double  taxation. 

For  the  reasons  indicated,  I  re- 
spectfully dissent  from  the  major- 
ity. 

Petition  for  rehearing  denied. 
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ANNOTATION. 
Instrument  for  purchase  of  land  as  a  contract  or  an  option* 


I.  In  general,  576. 

II.  Characteristics  of  options  and  con- 
tracts of  purchase  —  judicial  defi- 
nitions, 580. 

J.  In  general. 

The  question  whether  an  instru- 
ment of  an  ambiguous  character  is  a 
contract  for  the  purchase  of  land,  or 
only  an  option  to  purchase,  is  common 
to  a  considerable  number  of  cases,  in- 
volving ultimate  questions  of  a  di- 
verse character.  Although  the  neces- 
sity for  deciding  it  most  frequently 
arises  in  ascertaining  the  rights  of  the 
parties  as  between  themselves,  or  as 
against  persons  claiming  through 
either  of  them,  it  is  also  material  in 
determining  whether  a  broker  em- 
ployed to  effect  a  sale  has  earned  his 
commission,  or  whether  there  has  been 
a  breach  of  the  condition  in  an  insur- 
ance policy  as  to  sole  and  uncondition- 
al ownership,  or,  as  in  Hampton  v. 
DOBSON  (reported  herewith)  ante,  569, 
whether  a  taxable  interest  is  created 
thereby.  It  has  been  deemed,  there- 
fore, that  a  collocation  of  the  cases  in- 
volving this  common  question,  rather 
than  one  considering  it  with  reference 
to  the  ultimate  questions  involved,  is 
likely  to  prove  useful. 

Although  the  distinguishing  charac- 
teristics of  contracts  for  the  sale  of 
land,  and  contracts  creating  merely  an 
option  to  purchase,  are  well  known 
(see  infra),  it  is  unfortunately  true 
that  in  a  great  number  of  cases  there 
are  no  earmarks  by  which  the  type  of 
contract  can  be  immediately  recog- 
nized, and  the  presence  of  such  char- 
acteristics cannot  be  definitely  de- 
termined until  the  contract  has  re- 
ceived judicial  construction. 

It  has  been  very  truly  remarked 
that  whether  an  instrument  in  writ- 
ing, transferring  an  interest  in  real 
estate,  shall  be  construed  as  an  abso- 
lute agreement,  or  only  an  agreement 
to  convey  or  an  option  to  purchase,  de- 
pends not  on  any  particular  words  or 
phrases,  but  on  the  intention  of  the 


III.  Instances  in  which  instrument  has 
been  held  to  be  a  contract  of  sale, 
582. 

IV.  Instances  in  which  instrument  has 

been  held  to  be  an  option  only,  693. 

parties,  to  be  derived  from  the  instru- 
ment itself  by  a  consideration  of  all 
its  parts,  and,  when  that  is  doubtful, 
from  the  circumstances  attending  it. 
Barnes  v.  Rea  (1908)  219  Pa.  279,  68 
Atl.  836;  McHenry  v.  Mitchell  (1908) 
219  Pa.  297,  68  Atl.  729. 

The  truth  of  the  statement  above 
made  that  there  are  no  earmarks  by 
which  the  character  of  a  contract  may 
be  immediately  known,  may  be  demon- 
strated by  a  comparison  of  the  results 
reached  in  the  decisions  on  the  ques- 
tion. 

Thus  in  some  cases  contracts  have 
been  held  to  be  mere  options  on  the 
ground  that  they  did  not  bind  the 
second  party  to  purchase. 

Arkansas. — See  Indiana  &  A.  Lum- 
ber &  Mfg.  Co.  V.  Pharr  (1907)  82  Ark. 
573,  102  S.  W.  686. 

California.— Gordon  v.  Swan  (1872) 

43  Cal.  564,  3  Mor.  Min.  Rep.  84;  White 

V.  Bank  of  Hanford  (1906)  148  Cal. 
552,  83  Pac.  698. 

Colorado.  —  Stelson  v.  Haigleb 
(reported  herewith)  ante,  550. 

Georgia.— Black  v.  Maddox  (1898) 
104  Ga.  157,  30  S.  E.  723;  Hodnett  v. 
Mann  (1912)  10  Ga.  App.  666,  73  S.  E. 
1082. 

Iowa. — Schoonover  v.  Petcina  (1904) 
126  Iowa,  261, 100  N.  W.  490. 

Kentucky. — Noble  v.  Mann  (1907) 
32  Ky.  L.  Rep.  30, 105  S.  W.  152;  Fields 
V.  Vizard  Invest.  Co.  (1916)  168  Ky. 
744,  182  S.  W.  934,  Ann.  Cas.  1918D, 
336. 

Loaisiana. — ^Union  Sawmill  Co.  v. 
Lake  Lumber  Co.  (1907)  120  La.  106, 

44  So.  1000. 

Maine.  —  Hanscom  v.  Blanghabd 
(reported  herewith)  ante,  545. 

Maryland. — Grabenhorst  v.  Nicode- 
mus  (1875)  42  Md.  236. 

Minnesota. — Womack  v.  -  Coleman 
(1904)  92  Minn.  328,  100  N.  W.  9. 
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IfissoiirL — Dunaway  v.  Day  (1901) 

163  Mo.  415,  eS  S.  W.  781 ;  Huggins  ▼. 
Safford  (1896)  67  Mo.  App.  469. 

Netaraska. — Darr  v.  Mummert  (1899) 
W  Neb.  878,  77  N.  W.  767. 

North  CarolimL — ^Alston  v.  Connell 
(1906)  140  N.  C.  485,  58  S.  E.  292. 

Oi^soik — ^Friendly  v.  Elwert  (1909) 
57  Or.  599,  105  Pac.  404,  111  Pac.  690, 
112  Pac.  1085,  Ann.  Cas.  1918A,  357; 
Scott  V.  Merrill  (1915)  74  Or.  568,  146 
Pac.  99. 

Feimsyiraiiia. — Berwind  v.  Williams 

(1895)  172  Pa.  1,  33  Atl.  353;  Swank 
T.  Fretts  (1904)  209  Pa.  625,  59  Atl. 
264. 

South  Dakota. — Gira  v.  Harris 
(1901)  14  S.  D.  537,  86  N.  W.  624. 

Texas.— Runck  y.  Dimmiek  (1908) 
51  Tex;  Civ.  App.  214,  111  S.  W.  779. 

Washms^ton. — Title  Guarantee  &  T. 
€o.  V.  McDonnell  (1903)  82  Wash.  418, 
73  Pac.  484. 

Wisconsin. — ^Perrigo   v.   Milwaukee 

(1896)  92  Wis.  236,  65  N.  W.  1025; 
Nelson  v.  Stephens  (1900)  107  Wis. 
136,  82  N.  W.  163. 

Canada.  —  Paterson  v.  Houghton 
<1909)  19  Manitoba  L.  R.  168. 

In  others,  the  fact  .that  a  contract 
does  not  formally  bind  such  party  to 
make  payment  has  not  been  regarded 
^8  conclusive  of  its  character. 

United  States.— See  Gutierrez  Del 
Arroyo  v.  Graham  (1918)  227  U.  S. 
181,  57  L.  ed.  472,  33  Sup.  Ct.  Rep.  248. 

California.  —  Benson  v.  Shotwell 
(1890)  87  Cal.  49,  25  Pac.  249. 

Georgia.— Ellis  v.  Bryant  (1904) 
120  Ga.  890,  48  S.  E.  352. 

Idaho.— Kessler  v.  Pruitt  (1908)  14 
Idaho,  175,  93  Pac.  965. 

Iowa. — Cross  v.  Snakenberg  (1905) 
126  Iowa,  636,  102  N.  W.  508. 

Kansaa — Gilmore  v.  Gilmore  (1899) 
60  Kan.  606,  57  Pac.  506. 

Kentucky. — Golden  v.  Cornett  (1918) 

164  Ky.  438,  157  S.  W.  1076;  Golden  v. 
liOwis  (1917)  176  Ky.  28,  195  S.  W. 
144. 

Louisiana.— Whited  ft  Wheless  v. 
<::alhoun  (1908)  122  La.  100,  47  So. 
415. 

Nebraska.  —  Gibbons     v.     Sherwin 
(1889)  28  Neb.  146,  44  N.  W.  99;  Abel 
▼.  Gill  (1914)  95  Neb.  279,  145  N.  W. 
«S7, 147  N.  W.  686. 
3  A.L.R. — 87. 


New    York. — Simonson    v.    Kissick 
(1871)  4  Daly  (N.  Y.)  148. 

North   Carolkia. — ^Davis  v.   Martin 
(1907)  146  N.  C.  281,  59  S.  E.  700. 

Sooth  Dakota. — Sweet  v;  Purinton 
(1918)  —  S.  D.  — ,  166  N.  W.  161. 

Texas.— Newton  v.  Dickson  (1909) 
53  Tex.  Civ.  App.  429,  116  S.  W.  143; 
Slayden  v.  Palmo  (1909)  53  Tex.  Civ. 
App.  227,  117  S.  W.  1054;  Cheek  v. 
Nicholson  (1911)  —  Tex.  Civ.  App.  — , 
133  S.  W.  707;  Griffith  v.  Bradford 
.(1911)  —  Tex.  Civ.  App.  — ,  138  S.  W. 
1072;  Heath  V.  Huffhines  (1912)  — 
Tex.  Civ.  App.  — ,  162  S.  W.  176. 

Utah.— Roberts  v.  Braflett  (1907) 
38  Utah,  51,  92  Pac.  789. 

Washingrtcm. — Langert  v.  Ross 
(1890)  1  Wash.  250,  24  Pac.  443;  An- 
derson V.  Wallace  Lumber  &  Mfg.  Co. 
(1902)  30  Wash.  147,  70  Pac.  247; 
Roberts  v.  White  River  Water  &  P.  Co. 
(1902)  30  Wash.  430,  70  Pac.  1104; 
Wright  V.  Suydam  (1918)  72  Wash. 
587,  133  Pac.  239. 

West  Virginia. — Monogah  Coal  & 
Coke  Co.  V.  Fleming  (1896)  42  W.  Va. 
538,  26  S.  E.  201. 

And  where  the  contract  is  held, 
as  a  matter  of  construction,  to  bind 
him  to  complete  the  purchase,  it  is 
more  than  an  option.  Thus,  it  has 
been  held  that  a  contract  which  does 
not  in  express  terms  bind  the  second 
party  to  buy  the  property,  and. to  pay 
the  consideration  stated,  may  be  con- 
sidered as  binding  him  to  do  so,  where 
it  is  signed  by  him  and  stipulates  that 
he  shall  have  a  reasonable  time  with- 
in which  to  have  the  title  to  the  prop- 
erty examined  by  his  attorney,  and 
recites  that  as  a  consideration  for  the 
agreement  to  convey  he  has  deposited 
in  bank  a  considerable  sum  of  money, 
to  be  returned  to  him  if  his  attorney 
shall  fail  to  approve  the  title  (Griffith 
v.  Bradford  (1911)  —  Tex.  Civ.  App.* 
— ,  138  S.  W.  1072) ;  and  that  an  agree- 
ment to  purchase  may  be  implied  from 
the  fact  that  the  other  party  has  sub- 
scribed his  name  to  the  instrument, 
M^ere  no  other  meaning  can  be  at- 
tached to  the  fact  of  subscription.  See 
Simonson  v.  Kissick  (1871)  4  Daly 
(N.  Y.)  143;  Slayden  v.  Palmo  (1909) 
53  Tex.  Civ.  App.  227,  117  S.  W.  1064. 

Again,  a  contract  in  which  the  sec- 


578 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.T-R, 


and  party  binds  himself  uncondition- 
ally to  pay  the  purchase  price  is  often, 
for  that  reason,  held  to  be  a  contract 
to  purchase. 

Arkansas. — See  Vance  v.  Newman 
(1904)  72  Ark.  359,  105  Am.  St.  Rep. 
42,  80  8.  W.  574;  Bonanza  Min.  & 
Smelter  Co.  v.  Ware  (1906)  78  Ark. 
306,  95  S.  W.  765. 

California* — ^Brickell  v.  Atlas  Assur. 
Co.  (1909)  10  Cal.  App.  17,  101  Pac. 
60. 

District  of  Columbia. — Hazleton  v. . 
Le  Due  (1897)  10  App.  D.  C.  379. 

Georgia.— Clark  v.  Cagle  (1914)  141 
Ga.  703,  L.RJL1915A,  317,  82  S.  E. 
21. 

Indiana. — ^Re  Aurora  Gaslight,  Coke 
&  Coal  Ck).  (1916)  —  Ind.  App.  — ,  113 
N.  E.  1012. 

Iowa.— Cone  v.  Cone  (1902)  118 
Iowa,  458,  92  N.  W.  665. 

Kentucky.  —  Bowling  v.  Bowling 
(1916)  172  Ky.  32,  188  S.  W.  1010. 

Minnesota.— Libby  v.  Parry  (1906) 
98  Minn.  366,  108  N.  W.  299;  Chapman 
V.  Propp  (1914)  125  Minn.  447,  147  N. 
W.  442. 

Michigan.— Hedrick  v.  Firke  (1912) 
169  Mich.  549, 135  N.  W.  319 ;  SOLOMON 
V.  Shewitz  (reported  herewith)  ante, 
557, 

North  Carolina. — Sitterding  v.  Griz- 
zard  (1894)  114  N.  C.  108,  19  S.  E. 
92. 

Oklahoma. — ^Thompson  v.  Wilkinson 
(1915)  46  Okla.  115,  148  So.  117. 

Pennsylvania.  —  Hoon  v.  Miller 
(1904)  33  Pa.  Co.  Ct.  17. 

South  Dakota. — Heimberger  v.  Rudd 
(1912)  30  S.  D.  289,  138  N.  W.  374. 

Texas. — Collier  v.  Robinson  (1910) 
61  Tex.  Civ.  App.  164,  129  S.  W.  389. 

Wisconsin. — ^Baraboo  Land,  Min.  & 
Leasing  Co.  v.  Winter  (1907)  130 
Wis.  457,  110  N.  W.  413. 

This  result  has  been  reached  even 
where  the  contract  was  styled  by  the 
parties  themselves  an  ''option."  See 
Williams  v.  Renza  (1910)  4  Alaska, 
154;  Chenoweth  v.  Butterfield  (1908) 
11  Ariz.  315,  94  Pac.  1131 ;  but  compare 
Gard  v.  Thompson  (1912)  21  Idaho, 
485,  123  Pac.  497,  in  which  it  is  said 
that  use  of  the  word  ''option"  in  a 
contract  excludes  the  idea  of  an  abso- 
lute agreement  to  purchase. 


But  such  a  contract  may  neverttie- 
less  be  an  option  if,  by  reason  of  fur* 
ther  stipulations  therein,  the  pur* 
chaser  may  withdraw  without  incur- 
ring any  liability  other  than  the 
forfeiture  of  his  initial  payment  or 
deposit. 

Alabama. — See  Lauderdale  Power 
Co.  V.  Perry  (1918)  —  Ala.  — ,  80  So- 
476. 

Arkansaa — Jones  v.  Lewis  (1908> 
89  Ark.  368,  117  S.  W.  561. 

California.— Pehl  v.  Tanton  (1911> 
17  Cal.  App.  247,  119  Pac.  400;  Beck- 
with-Anderson  Land  Co.  v.  Allison 
(1915)  26  Cal.  App.  473, 147  Pac.  482  ^ 
Compton  Land  Co.  v.  Vaughan  (1917) 
33  Cal.  App.  130, 164  Pac.  610. 

Colorado. — ^Hessell  v.  Neal  (1918> 
25  Colo.  App.  300,  137  Pac.  72. 

Idaho.-r-Martin  v.  Wilson  (1913)  24 
Idaho,  353,  134  Pac.  532. 

Kentucky.— Litz  v.  Goosling  (1892> 
93  Ky.  185,  21  L.R.A.  128,  19  S.  W.  627. 

Missouri. — Ramsey  v.  West  (1888) 
31  Mo.  App.  676;  Wallace  v.  Figone 
(1904)  107  Mo.  App.  362,  81  S.  W, 
492. 

Pennsylvania. — ^Yerkes  v.  Richards 
(1893)  153  Pa.  646,  34  Am.  St.  Rep. 
721,  26  Atl.  221;  Verstein  v.  Yeaney 
(1964)  210  Pa.  109,  59  Atl.  689; 
Barnes  v.  Rea  (1908)  219  Pa.  279,  6a 
Atl.  836;  McHenry  v.  Mitchell  (1908> 
219  Pa.  297,  68  Atl.  729. 

South  Dakota. — Hanschka  v.  Vodo^- 
pich  (1906)  20  S.  D.  561, 108  N.  W.  28. 

Texas.— Slade  v.  Crum  (1917)  — 
Tex.  Civ.  App.  — ,  193  S.  W.  723. 

Washington.  —  Dwyer  v.  Rabont 
(1893)  6  Wash.  213,  33  Pac.  350. 

West  Virginia.— Pollock  v.  Brook- 
over  (1906)  60  W.  Va.  76,  6  L.R.A. 
j(N.S.)  403,  63  S.  E.  795. 

Thus,  in  Hanschka  v.  Vodopich 
(1906)  20  S.  D.  551,  108  N.  W.  28,. 
it  is  held  that  a  provision  in  a  con- 
tract that  the  party  of  the  second 
part  may  elect  not  to  make  either  or 
both  of  the  deferred  payments  with- 
out incurring  any  liability  for  dam- 
ages because  of  such  election,  but  that: 
the  sole  effect  of  such  failure  to  com- 
ply with  the  agreement  should  be  the 
termination  of  all  his  rights  therein; 
and  forfeiture  of  all  prior  payments^, 
shows  the  contract  to  be  a  mere  option- 
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But  a  provision  for  the  forfeiture  of 
the  initial  pasrment,  in  event  of  non- 
compliance with  the  terms  of  sale, 
does  not  make  the  contract  a  mere 
option  to  purchase,  where  such  provi- 
sion is  construed  as  making  it  op- 
tional with  the  vendor  whether  he  will 
accept  the  stipulated  damages  or  in- 
sist upon  performance  of  the  contract. 

United  States. — See  Mound  Mines 
Co.  V.  Hawthorne  (1909)  97  C.  C.  A. 
394,  178  Fed.  882.     ^ 

District  of  Columbia. — Hazleton  v. 
Le  Due  (1897)  10  App.  D.  C.  379; 
Griffith  V.  Stewart  (1908)  31  App.  D. 
C.  29. 

niinois.— Mason  v.  Caldwell  (1848) 
10  111.  196,  48  Am.  Dec.  330. 

Kansas. — ^Williams  v.  Osage  County 
(1911)  84  Kan.  508,  84  L.R.A.(N.S.) 
1221,  114  Pac.  858;  Green  v.  Fist 
(1913)  89  Kan.  536,  132  Pac.  179; 
Davis  v.  Roseberry  (reported  here- 
with) ante,  564. 

Kentucky. — Allison  v.  Cocke  (1899) 
106  Ky.  763,  51  S.  W.  593. 

Michigan.— Hedrick  v.  Firke  (1912) 
169  Mich.  549,  185  N.  W.  319. 

Missouri — ^Knisely  v.  Leathe  (1915) 
—  Mo.  — ,  178  S.  W.  453. 

Nebraska.  —  Gibbons  v.  Sherwin 
(1889)  28  Neb.  146,  44  N.  W.  99. 

Texas.  —  Hamburger  v.  Thomas 
(1909)  —.  Tex.  Civ.  App.  — ,  118  S.  W. 
770. 

And  it  has  even  been  held  imma- 
terial that  the  vendor  has,  by  the 
terms  of  the  contract,  no  recourse 
against  the  purchaser  in  event  of  his 
failure  to  complete  the  purchase,  oth- 
er than  the  retention  of  the  amount 
paid,  as  liquidated  damages.  See 
Moss  V.  Wren  (1908)  102  Tex.  567, 
113  S.  W.  739,  120  S.  W.  847;  Wright 
V.  Suydam  (1913)  72  Wash.  587,  131 
Pac.  239. 

A  contract  stipulating  that  the  pur- 
chase money  paid  shall  be  forfeited 
in  case  of  failure  to  pay  the  remainder 
of  the  price  by  a  certain  date  is  not 
a'  mere  option  to  purchase,  where  it 
expressly  provides  that  the  obligation 
to  purchase  shall  remain  notwith- 
standing such  failure.  Heman  v.  Wade 
(1897)  140  Mo.  340,  41  S.  W.  740. 

A  provision  in  articles  for  the  sale 
Qt  land,  by  which  the  vendee  cove- 


nants to  pay,  and  the  vendor  cove- 
nants to  convey  on  payment,  that  if 
the  vendee  shall  fail  in  his  covenant 
the  contract  shall  be  void,  does  not 
convert  such  contract  into  a  mere  op- 
tion, the  contract  being  void  only  at 
the  election  of  the  vendor.  Canfield 
V.  Westcott  (1826)  5  Cow,  (N.  Y.)  270. 

The  fact  that  the  down  pa3rment 
constitutes  a  substantial  portion  of 
the  sum  for  which  the  owner  agrees 
to  sell,  while  not  conclusive,  goes  to 
show  that  the  parties  had  in  contem- 
plation something  more  than  a  mere 
option  (see  Fulenwider  v.  Rowan 
(1902)  136  Ala.  287,  34  So.  975) ;  and 
while  the  fact  that  the  payment  made 
is  on  account  and  as  part  of  the  pur- 
chase price  is  expressive  of  an  inten- 
tion to  make  a  contract  for  the  sale  of 
the  property,  and  not  merely  a  con- 
tract for  a  contract  (see  Simonson  v. 
Kissick  (1871)  4  Daly  (N.  Y.)  143; 
Bennett  v.  Egan  (1893)  3  Misc.  421, 
33  N.  Y.  Supp.  154;  Newell  v.  Lamping 
(1907)  45  Wash.  304,  88  Pac.  195),  the 
mere  fact  that  the  initial  payment  is 
to  be  applied  upon  the  purchase  price 
does  not  change  the  character  of  a 
contract,  otherwise  a  mere  option 
(Compton  Land  Co.  v.  Vaughan  (1917) 
33  CaL  App.  130,  164  Pac.  610;  Grab- 
enhorst  v.  Nicodemus  (1875)  42  Md« 
236). 

The  fact  that  a  memorandum  of 
agreement  stipulates  no  specific  time 
for  performance  is  a  circumstance 
strongly  indicative  that  it  is  not  an 
executory  contract  of  sale,  conveying 
an  equitable  title.  Stone  v.  Snell 
(1906)  77  Neb.  441, 109  N.  W.  760. 

Where  the  agre^nent  shows  that  it 
was  not  regarded  by  the  parties  as  one 
of  purchase,  but  that  they  contem- 
plated the  making  of  such  a  contract 
at  a  future  date,  such  circumstance  is 
indicative  of  its  optional  character. 
See  Bennett  v.  Egan  (1893)  8  Misc. 
421,  23  N.  Y.  Supp.  154;  Levy  v.  Kott- 
man  (1895)  11  Misc.  372,  32  N.  Y. 
Supp.  241;  Seidman  v.  Rauner  (1906) 
51  Mise.  10,  99  N.  Y.  Supp.  862;  but 
compare  Gutierrez  Del  Arroyo  v.  Gra- 
ham (1913)  227  U.  S.  181,  57  L.  ed.  472, 
33  Sup.  Ct.  Rep.  248. 

The  court  will  incline  to  construe 
an  ambiguous  contract  as  one  of  sale 
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rather  tban  as  an  option,  where  there 
is  undisputed  evidence  to  the  effect 
that  at  the  time  of  its  execution 
both  parties  expressly  declared  their 
purpose  to  enter  into  such  a  contract 
(Heath  v.  Huffhines  (1912)  —  Tex. 
Civ.  App.  — ,  152  S.  W.  176)  ;  or  where 
it  appears  that  it  has  been  treated  by 
the  parties  as  such  (see  Hopwood  v; 
McCausland  (1903)  120  I^wa,  218,  94 
N.  W.  469;  Low  v.  Young  (1912)  158 
Iowa,  16,  138  N.  W.  828;  Standiford 
V.  Thompson  (1905)  68  C.  C.  A.  425, 
135  Fed.  ^91 ;  Arizona  Copper  Estate 
V.  Watts  (191g)  150  C.  C.  A.  467,  237 
Fed.  585). 

Where  it  is  manifest  that  the  inter- 
est of  the  second  party  in  the  subject- 
matter  of  the  contract  is  contingent 
upon  performance  by  him  of  the  terms 
of  purchase,  the  contract  is  a  mere 
option  (see  Montgomery  v.  Waldeck 
(1905)  2  Alaska,  581 ;  Re  Shields  Bros. 
(1907)  134  Iowa,  559,  10  L.R.A.(N.S.) 
1061,  111  N.  W.  963;  Brown  v.  Thomas 
(1887)  37  Kan.  282,  15  Pac.  211; 
Moore  v.  Allen  (1909)  109  Minn.  139, 
123  N.  W.  292 ;  Louisville  &  N.  R,  Co. 
V.  Gulf  of  Mexico  Land  &  Improv.  Co. 
(1903)  182  Miss.  180,  100  Am.  St.  Rep. 
627,  33  So.  845 ;  John  v.  Elkins  (1907) 
68  Wt  Va.  158,  59  S.  E.  961) ;  and  it  is 
immaterial  that  it  may  be  in  the  form 
of  a  deed  conditioned  upon  such  per- 
formance (see  Borst  v.  Simpson  (1889) 
90  Ala.  873,  7  So.  814;  Arizona  Copper 
Estate  v.  Watts  (1916)  150  C.  C.  A. 
467,  237  Fed.  585),  at  least,  where  the 
condition  is  precedent  and  not  subse- 
quent (see  Bethea  v.  McCullough 
(1916)  195  Ala.  480,  70  So.  680). 

A  provision  «in  a  contract  for  the 
sale  and  conveyance  of  certain  land 
for  a  stated  s]im,  part  of  which  was 
paid  down,  and  the  balance  was  to  be 
paid  on  delivery  of  the  deed,  free 
of  encumbranbes,  within  sixty  days 
thereafter,  that  "in  case  of  failure  to 
make  deed,  money  paid  to  be  re- 
turned," does  not  give  the  vendor  the 
option  of  conveying  or  not,  as  he  may 
choose.  Grant  v.  Beronio  (1893)  97 
Cal.  496,  32  Pac.  556. 

II.  Cfvaratiteristioa  of  options  and  con» 
tracts  of  purchaae^udicial  definitions. 

An  option  is  an  unaccepted  offer  to 
sell  and  convey  within  the  time  stated 


and  upon  the  conditions  set  forth  in 
the  written  agreement.  Yerkes  v. 
Richards  (1890)  153  Fa.  646,  34  Am. 
St.  Rep.  721,  26  Atl.  221 ;  Barnes  v.  Rea 
(1908)  219  Pa.  279,  68  Atl.  836. 

An  option  is  a  contract  by  which  the 
owner  of  property  agrees  with  another 
that  he  will  have  the  right  to  buy  that 
property,  for  a  fixed  and  lawful  con- 
sideration, and  within  a  certain  time 
prescribed  (Lauderdale  Power  Co.  v. 
Perry  (1918)  —  Ala.  —,"80  So.  476; 
Hamburger  v.  Thomas  (1909)  —  Tex. 
Civ.  App.  — ,  118  S.  W.  770) ;  or  with- 
in a  reasonable  time  in  the  future 
(Menzel  v.  Primm  (1907)  6  Cal.  App. 
204,  91  Pac.  764). 

An  option  is  a  continuing  offer 
which  the  offerer  may  not  withdraw 
unt^l  the  expiration  of  the  time  lim- 
ited. Adams  v.  Peabody  Coal  Co. 
(1907)  230  m.  469,  82  N.  E.  645. 

The  obligation  by  which  one  binds 
himself  to  sell  and  leaves  it  discre- 
tionary with  the  other  party  to  buy  is 
what  is  termed  at  law  an  option,  which 
is  simply  a  contract  by  which  the  own- 
er of  property  agrees  with  another 
person  that  he  shall  have  a  right  to 
buy  the  property  at  a  fixed  price  with- 
in a  certain  time.  Black  v.  Maddox 
(1898)  104  Ga.  157,  30  S.  E.  723. 

An  option  is  simply  a  contract  by 
which  the  owner  of  property  agrees 
with  another  person  that  he  shall  have 
a  right  to  buy  his  property  at  a  fixed 
price  within  a  certain  time.  By  such 
an  agreement  he  does  not  sell  his  land, 
nor  does  he  at  that  time  enter  into  an 
absolute  contract  to  sell  and  convey; 
but  he  does  agree  to  sell  something, 
that  is,  the  right  or  privilege  to  buy 
at  the  election  or  option  of  the  party 
with  whom  the  agreement  is  made. 
Barnes  v.  Rea  (1908)  219  Pa.  287,  68 
Atl.  839. 

An  option  may  be  defined  as  a  con- 
tract by  which  an  owner  agrees  with 
another  person  that  he  shall  have  the 
privilege  of  buying  the  property  at  a 
fixed  price  within  a  specified  time.  It 
is  neither  a  sale  of  land  nor  an  agree- 
ment to  sell,  but  merely  the  disposal 
of  the  privilege  of  electing  to  buy  at 
a  fixed  price  within  the  time  limited. 
Myers  v.  Stone  '(1905)  128  Iowa,  10, 
111  Am.  St.  Rep.  180,  102  N.  W.  507, 
6  Ann.  Cas.  912,  quoted  with  approval 
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in  Cameron  v.  Sfamnway:  (1907)  149 
Mich.  634,  118  N.  W.  287. 

An  obligation  whereby^  (me  i^rty, 
for  a  Talnable  consideration,  binds 
himaelf  to  sell  at  a  fixed  price  within 
a  certain  time»  but  which  makes  it  dis- 
cretionary with,  the  other  party  to  pur- 
chase, being  a  contract  by  which  the 
Tendor  stipulates  that  the  proposed 
vendee  shall  have  the  right  to  buy  at 
such  fixed  price  and  within  such  cer- 
tain time,  or  not,  at  his  election,  is  in 
law  an  option.  Neeson  y.  Smith  (1907) 
^  Wash.  386,  92  Pac.  131. 

An  option  given  for  the  sale  of  land, 
supported  by  a  valuable  consideration, 
is  not  a  sale  of  real  estate  nor  an 
agreement  to  sell,  but  is  an  executed 
contract,  giving  the  optionee  the  ex- 
clusive privilege  of  purchasing  with- 
in the  time  limited,  and  which  cannot 
be  withdrawn  during  the  time  stipu- 
lated for;  and  upon  acceptance  within 
that  time  it  becomes  an  executory  con- 
tract for  the  sale  of  land.  Pollock  v. 
Brookover  (1906)  60  W.  Va.  76,  6 
LuRJ^.(N.S.)  408,  63  S.  B.  796. 

In  Ide  V.  Leiser  (1890)  10  Mont.  6, 
24  Am.  St.  Rep.  17,  24  Pac.  696,  it  is 
said:  '^An  option,  originally,  is  nei- 
ther a  sale  nor  an  agreement  to  sell. 
It  is  simply  a  contract  by  which  the 
owner  of  property  (real  estate  being 
the  species  we  are  now  discussing) 
agrees  with  another  person  that  he 
shall  have  the  right  to  buy  his  prop- 
erty at  a  fixed  price  within  a  time  cer- 
tain. He  does  not  sell  his  land;  he 
does'  not  then  agree  to  sell  it;  but  he 
does  then  sell  something,  viz.,  the 
right  or  privilege  to  buy  at  the  elec- 
tion or  option  of  the  other  party.  The 
second  party  gets,  in  praesenti,  not 
lands  or  an  agreement  that  he  shall 
have  lands,  but  he  does  get  something 
of  value;  that  is,  the  right  to  call  for 
and  receive  lands  if  he  elects.  The 
owner  parts  with  his  right  to  sell  his 
lands,  except  to  the  second  party,  for 
a  limited  period.  The  second  party 
receives  this  right,  or  rather,  from  his 
point  of  view,  he  receives  the  right  to 
elect  to  buy.*' 

An  option  is  an  unaccepted  offer  to 
8^1.  It  transfers  no  title  or  right  in 
rem,  but  creates  a  right  in  personam, 
and  that  right  is  to  accept  or  reject 
the  first  offer  within  a  limited  or  rea- 


sonable time  in  the  future.  Standif ord 
V.  Thompson  (1906)  68  C.  G.  A.  426, 
136  Fed.  991. 

An  option  conveys  no  title  to  the 
thing  sold,  but  creates  a  right  in  per- 
sonam, which  may  be  again  sold  or 
assigned  by  the  vendee.  Womack  v. 
Coleman  (1904)  92  Minn.  828,  100  N. 
W.  9. 

An  option  is  not  a  contract  to  pay. 
It  creates  no  enforceable  indebtedness 
on  the  part  of  the  person  to  whom  it 
is  granted.  Re  Shields  Bros.  (1907) 
134  Iowa,  669,  10  L.R.A.(N.S.)  1061, 
111  N.  W.  968. 

An  agreement  in  writing  to  give  a 
person  the  opiaon  to  purchase  land 
within  a  given  time,  at  a  named  price, 
is  neither  a  sale  noi*  an  agreement  to 
sell.  It  is'simply  a  contract,  by  which 
the  owner  of  property  agrees  with  an- 
other person  that  he  shall  have  the 
right  to  buy  his  property  at  a  fixed 
price  within  a  given  time.  Hanscx>m 
V,  Blanghasd  (reported  herewith) 
ante,  646. 

An  option  is  not  a  contract  by  which 
one  agrees  to  sell  and  the  other  to 
buy,  but  it  is  only  an  offer  by  one  to 
sell  within  a  limited  time  and  a  right 
acquired  by  the  other  to  accept  or  re- 
ject such  offer  within  such  time. 
When  this  privilege  is  exercised  by 
acceptance,  then,  and  not  until  then, 
does  it  become  a  contract  of  sale. 
Swift  V.  Erwin  (1912)  104  Ark.  459, 
148  S.  W.  267,  Ann.  Cas.  1914C,  363; 
Card  V.  Thompson  (1912)  21  Idaho, 
486, 123  Pac.  497;  Re  Aurora  Gaslight, 
Coke  &  Coal  Co.  (1916)  —  Ind.  App. 
— ,  113  N.  E.  1012;  Hopwood  v.  Mc- 
Causland  (1903)  120  Iowa,  218,  94  N. 
W.  469. 

An  option  is  an  unaccepted  offer 
whieh  states  the  terms  and  conditions 
on  which  the  owner  is  willing  to  sell 
or  lease  his  land,  if  the  holder  elects 
to  accept  them  within  the  time  lim- 
ited. If  the  holder  does  so  elect,  he 
must  give  notice  to  the  other  party, 
and  the  accepted  offer  thereupon  be- 
comes a  valid  and  binding  contract. 
The  contract  of  sale  or  lease  fixes 
definitely  the  relative  rights  and  obli- 
gations of  both  parties  at  the  time  of 
its  execution.  The  offer  and  the  ac- 
ceptance are  concurrent,  since  the 
minds  of  the  contracting  parties  meet 
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in  the  terms  of  the  agreement.    McA 

Millan  v.  Philadelphia  Go.  (1893)  159 

Pa.  142,  20  Atl.  220. 

Where  there  is  a  contract  between 
the  owner  of  lands  and  another  per- 
son thaty  if  such  person  shall  do  a 
specified  act,  then  he  (the  owner)  will 
convey  the  land  to  him  in  fee,  the  rela- 
tion of  vendor  and  purchaser  does  not 
eidst  between  the  parties,  unless  and 
until  the  act  has  been  done  as  speci- 
fied. Waterman  v.  Banks  (1891)  144 
U.  S.  394,  36  L.  ed.  479,  12  Sup.  Gt. 
Rep.  646. 

The  testy  in  determining  whether  an 
agreement  is  a  contract  of  sale  and 
purchase  or  a  mere  option,  is :  Gould 
the  agreement  be  specifically  en- 
forced? Brickell  v.  Atlas  Assur.  Go. 
(1909)  10  CaL  App.  17,  101  Pac.  16. 

An  option  to  buy,  on  condition  of 
making  specified  payments  at  specified 
dates,  is  not  an  actual  purchase  or  an 
executed  contract  to  purchase.  Scott 
V.  Merrill  (1913)  74  On  568,  146  Pac. 
99. 

An  option  contract  Is  a  contract 
which  gives  a  party  the  right  to  pur- 
chase the  thing  to  which  the  contract 
pertains.  Usually,  when  applied  to 
real  estate,  if  the  party  securing  the 
option  forfeits  whatever  he  pays  for 
the  option  in  case  he  elects  not  to  pur- 
chase the  property,  but  does  not  incur 
any  liability  for  breach  of  contract, 
he  has  merely  secured  an  option  to 
purchase.  A  contract  for  the  sale  of 
land  is  one  where  one  party  agrees  to 
buy  and  the  other  agrees  to  sell,  and 
each  one  will  be  held  responsible  in 
damages  for  a  breach  of  the  contract. 
Williams  v.  Renza  (1910)  4  Alaska, 
154. 

A  written  contract  for  the  sale  of 
land  is  not  complete  if  the  vendor  has 
an  option  to  put  an  end  to  the  tontract. 
Skeen  v.  Ellis  (1912)  105  Ark.  513, 152 
S.  W.  153. 

An  agreement  is  only  an  option 
where  no  obligation  rests  on  the  sec- 
ond party  to  make  any  payment,  ex- 
cept such  as  may  be  agreed  upon  be- 
tween the  parties  as  a  consideration 
to  support  such  option,  until  he  has 
made  up  his  mind,  within  the  time 
specified,  to  complete  the  purchase. 
Brickell  v.  Atlas  Assur.  Go.  (Cal.) 
supra. 


[8  A.L.R. 


Unless  the  contract  contains  lan- 
guage which  may  reasonably  be  con- 
strued as  an  agreement  on  the  part  of 
the  vendee  to  purchase  the  prc^erty, 
or  to  assume  some  obligation  there- 
under, it  is  an  option  contract,  and  not 
an  agreement  of  sale  and  purchase. 
Stelson  v.  Haigleb  (reported  here- 
with) ante,  550;  Union  Sawmill  Go.  v. 
Lake  Lumber  Go.  (1907)  120  La.  106, 
44  So.  1000;  Darr  v.  Mummert  (1899) 
57  Neb.  858,  77  N.  W.  767;  Berwind  v. 
Williams  (1895)  172  Fa.  1,  33  Atl.  358; 
Swank  v.  Fretts  (1904)  209  Pa.  626, 
59  Atl.  264. 

Where  the  second  party  is  bound 
absolutely  by  the  contract  to  purchase 
the  land,  it  is  not  an  option,  but  an 
agreement  of  purchase  and  sale. 
Thompson  v.  Wilkinson  (1915)  46 
Okla.  115,  148  So.  177;  GoUier  v.  Rob- 
inson (1910)  61  Tex.  Giv.  App.  164, 
129  S.  W.  389. 

///.  Inatancea  in  which  instrument  has 
been  held  to  he  a  contrcust  of  sale, 

A  contract,  one  of  the  parties  to 
which  has  given  the  other,  in  consid- 
eration of  the  payment  of  the  sum  of 
$500,  an  option  to  purchase  certain 
property  for  the  additional  sum  of 
$19,500  cash,  at  any  time  within  sixty 
days  from  date,  in  which  case  they 
bound  themselves  to  sell  and  convey 
to  him  or  to  his  assigns  by  deeds  and 
covenants  of  warranty  the  land  there- 
in described,  entered  into  within  the 
sixty-day  period,  whereby  the  owner 
acknowledged  receiving  the  sum  of 
$7,500  "on  account  of  purchase  price 
named  in  the  within  option  [the  latter 
contract  having  been  written  evident- 
ly on  the  first],  making  in  all  the  sum 
of  $8,000  paid  by  him  on  account  of 
the  purchase  money,  and  in  considera- 
tion of  this  payment  we  do  hereby 
agree  to  extend  the  time  for  the  pay- 
ment of  the  balance  of  the  purchase 
money  for  the  period  of  twelve  months 
from  this  date,  with  interest  thereon 
at  6  per  cent  per  annum,  and  do  here- 
by agree  that  the  said  [second  parly] 
may  at  any  time  pay  the  balance  of  the 
purchase  money  with  interest  then 
due,  and  that  we  will,  upon  payment 
being  made,  execute  to  him  titles  ac- 
cording to  the  terms  of  his  option," 
is  a  contract  for  the  sale  and  purchase 
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of  the  lands  Ib  question,  and  not  mere- 
ly an  extension  of  the  time  for  the 
exercise  of  the  option.  Fulenwider  v. 
Rowan  (1902)  186  Ala.  287,  84  So.  975. 

A  contraet,  although  styled  an  "op- 
tion agreement/'  and  in  terms  grant- 
ing to  the  second  party  the  exclusive 
right  of  option  to  purchase  certain 
property,  bat  which  also  provides  that 
^^he  full  purchase  price  of  said  prop- 
erty is  $18,000,  (12,000  of  which  said 
sum  has  this  day  been  paid  as  above 
stated,  the  remainder,  or  $6,000,  the 
said  party  of  the  second  part  hereby 
binds  himself  and  agrees  to  pay  on 
«r  before"  a  certain  date,  is  a  contract 
for  the  sale  of  land,  rather  than  a 
mere  option  contract.  Williams  v. 
Renza  (1910)  4  Alaska,  154. 

The  phrase,  "during  the  lif^  of  this 
option,"  as  used  in  a  contract  by  which 
the  parties  of  the  first  part,  in  con- 
sideration of  the  performance  of  the 
covenants  therein  by  the  party  of  the 
second  part,  agreed  to  convey  to  the 
party  of  the  second  part  an  interest  in 
certain  mines,  in  consideration  of 
which  the  parties  of  the  second  part 
agreed  to  pay  to  parties  of  the  first 
part,  at  the  time  of  signing  the  con- 
tract, the  sum  of  $500,  and  a  further 
aum  of  $14,500  within  one  year  from 
date,  "and  to  pay  all  government  taxes 
en  the  above-described  property,  in 
advance,  during  the  life  of  this  op- 
tion," is  not  sujSicient  to  change  the 
character  of  the  agreement  from  an 
ordinary  contract  to  purchase  land,  to 
what  is  termed  an  optional  contract. 
Ohenoweth  v.  Butterfield  (1908)  11 
Ariz.  815,  94  Pac.  1181. 

A  bond  for  title,  reciting  that  the 
obligees  have  purchased '  real  prop- 
orty  and  have  paid  thereon  $150,  and 
are  to  make  future  payments  in  the 
amounts  and  at  the  times  stipulated,  is 
a  contract  for  the  sale  of  the  land,  and 
not  merely  an  option  giving  the  right 
to  buy  at  the  price  named  within  the 
time  specified  in  the  contract.  Vance 
T.  Newman  (1904)  72  Ark.  859,  105 
Am.  St.  Rep.  42,  80  S.  W.  574 

Where  the  owner  of  la^d  executed 
a  deed  which  he  placed  in  escrow,  to 
be  delivered  upon  the  pasrment  of  cer- 
tain notes,  each  of  which  recited  that 
■it  was  given  "for  part  of  the  purchase 
money  or'  the  land  in  question,  the 


transaction  amounted  to  a  sale,  and 
not  to  a  mere  offer  to  sell  on  the  part 
of  the  vendor,  which  the  vendee  could 
accept  or  reject  at  pleasure,  within 
the  time  prescribed  for  the  payment 
of  the  note.  Bonanza  Min.  &  Smelter 
Co.  V.  Ware  (1906)  78  Ark.  806,  95 
B.  W.  765. 

A  memorandum  signed  by  the  own- 
er of  property,  reciting  the  receipt  of 
$1,000,  "being  deposit  on  account  of 
sale  by  me  to  him"  of  certain  prop- 
erty for  the  sum  of  $16,000,  "pur- 
chaser to  pay*'  broker's  commission, 
for  pavement  and  street  improvements 
then  under  way,  the  taxes  for  the  cur- 
rent year,  and  to  have  the  rent  of  the 
lot  on  and  after  a  certain  date,  and 
further  stipulating  'possession  of  lot 
given  and  guaranteed  to  purchaser  on 
transfer  of  title.  Fifteen  days  given 
to  purchaser  for  examination  of  title 
and  making  of  deed.  If  title  not  satis- 
factory to  purchaser,  sale  to  be  null 
and  void,  and  above  deposit  returned 
to  him,"  is  a  valid  contract  for  the 
purchase  and  sale  of  the  lot,  and  not 
a  mere  option  to  purchase.  Benson 
V.  Shotwell  (1890)  87  Cal.  49,  25  Pac. 
249. 

An  agreement,  by  the  terms  of 
which  the  owner  undertakes  to  sell 
and  the  second  party  to  buy  certain 
premises,  for  the  sum  of  $10,000,  of 
which  payments  are  conditioned  to  be 
made  as  follows :  $8,000  upon  the  exe- 
cution and  delivery  of  the  agreement, 
and  at  least  $250  on  the  first  day  of 
each  month  thereafter,  with  interest 
on  the  unpaid  portion  of  the  principal, 
the  second  party  agreeing  to  pay  the 
whole  of  said  purchase  price  and  in- 
terest on  or  before  a  certain  date,  and, 
further,  to  pay  all  the  taxes  assessed 
against  the  premises  and  to  keep  the 
improvements  insured  against  fire  for 
the  benefit  of  the  first  party,  and  fur- 
ther providing  that,  in  the  event  the 
second  party  shall  default  in  any  of 
the  conditions  or  covenants  contained 
therein,  the  first  party  shall  have  the 
option  to  re-enter  and  take  possession 
of  the  premises  and  terminate  the 
agreement,  in  which  case  he  is  to  re- 
tain a  part  of  the  purchase  price  al- 
ready paid  as  compensation  for  occu- 
pation and  use  of  the  premises,  or 
shall  be  eit  liberty  to  bring  an  action 
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to  enforce  payment  of  the  remainder 
of  the  purchase  price,  or  to  foreclose 
the  interest  of  the  purchaser,  consti- 
tutes a  contract  of  sale  and  purchase, 
and  not  an  option.  Brickell  v.  Atlas 
Assur.  Co.  (1909)  10  CaL  App.  17,  101 
Pac.  16. 

A  contract  which  recites  that  the 
owner's  attorney,  who  signed  it,  has 
received  of  the  other  party  "the  sum 
of  $200  on  account  of  the  purchase 
money"  of  certain  real  estate,  ''which 
they  sold  to  him  by  me,"  setting  forth 
the  terms  of  sale,  and  stating:  "Terms 
of  sale  to  be  complied  with  within 
fifteen  days,  or  deposit  will  be  for- 
feited," accompanied  by  an  undertak- 
ing on  the  same  paper,  by  the  second 
party:  "I  agree  to  make  the  above- 
mentioned  purchase  on  terms  as 
stated,"  is  not  a  mere  option,  but  a 
contract  of  purchase.  Hazleton  v. 
Le  Due  (1897)  10  App.  D.  C.  379. 

The  contract  expressed  in  an  in- 
formal paper,  whereby  the  owner  of 
lands  acknowledged  the  receipt  of  the 
sum  of  $50  as  part  of  the  purchase 
money  for  the  land,  describing  it,  and 
also  stating  the  terms  of  payment,  con- 
cluding: "Said  Ellis  to  have  thirty 
days  to  raise  the  money,"  is  not  an 
option,  but  the  evidence  of  an  absolute 
agreement  to  sell.  Ellis  v.  Bryant 
(1904)  120  6a.  890,  48  S.  E.  352. 

A  contract  reciting  that  the  first 
party  has  sold  the  second  party  cer- 
tain property  for  a  stated  sum,  and 
the  payment  of  the  sum  of  $50,  "to 
further  bind  this  agreement  and  sale," 
and  that  "the  conditions  of  this  agree- 
ment are  that"  the  second  party  shall 
pay  to  the  first  party  $1,000  on  a  cer- 
tain day,  as  part  payment,  and  that 
the  first  agrees  to  take  second  party's 
note  for  the  balance  for  a  term  of 
three  years,  is  not  a  mere  option,  but 
a  contract  of  mutual  obligation  on  the 
part  of  the  vendor  and  purchaser. 
Clark  V.  Cagle  (1914)  141  Ga.  703, 
L.B,A.19I5A,  317,  82  S.  E.  21. 

An  agrcjement  reciting  that  "whereas 
parties  of  the  first  part  have  this  day 
agreed  to  sell  and  convey,  according 
to  thQ  terms  and  conditions  herein- 
after specified,  certain  land"  therein 
described,  and  that  "the  parties  of  the 
first  part,  for  and  in  consideration  of 
the  sum  of  $160  cash  to  them  in  hand 


paid  by"  the  second  pajrty*  "as  part  of 
the  purchase  price  for  said  land,  hav* 
ing  this  day  executed  a  warranty  deed 
for  said  land,  it  is  hereby  agreed  by  the 
parties  hereto  that  the  said  warranty 
deed,  together  with  a  copy  of  this  con- 
tract, shall  be  placed  in  escrow 
.  .  .  to  be  delivered  •  .  .  upon 
the  balance  of  the  purchase  price 
•  .  .  being  paid,  on  or  before  March 
1,  1906.  And  it  is  further  agreed  that 
if  said  [second  party]  fail  to  pay  the 
balance  of  said  purchase  price  .  .  . 
on  or  prior  to  March  1,  1906,  the  said 
bank  shall  deliver  said  deed  to  the 
said  parties  of  the  first  part,"  is  a  con- 
tract for  the  sale  of  real  property,  and 
not  a  mere  option.  Kessler  v.  Pruitt 
(1908)  14  Idah<H  175,  93  Pac.  965. 

A  provision  in  a  bond  for  title  that 
should  the  obligee  or  his  assignee  "fail 
to  pay  said  sum  of  money  specified  in 
said  notes  within  ten  days  after  the 
same  become  due  he  hereby  forfeits 
all  claim  to  said  lots,  and  all  moneys 
paid  thereon;  and  this  bond  in  such 
event  shall  be  void,  both  in  law  and 
equity,  and  the  title  to  said  lots  shall 
continue  in  the  original  proprietor,  as 
if  no  sale  had  been  made,"  does  not 
convert  the  bond  into  a  mere  option  to 
purchase.  Mason  v,  Caldwell  (1848) 
10  HI.  196,  48  Am.  Dec.  330. 

Two  instruments  executed  at  the 
same  time  and  which  expressly  pro- 
vided that  they  should  be  construed 
together,  the  first  being  in  the  form  of 
a  lease  for  the  term  of  nine  years,  but 
providing  that  the  lessee  should  pay, 
as  rental,  amounts  the  aggregate  of 
which  during  the  term  was  equal  to 
the  value  of  the  property,  that  the  pay- 
ments subsequent  to  the  execution  of 
the  instrument  should  bear  interest, 
and  that,  at  the  end  of  the  term,  if  all 
payments  had  been  made,  the  lessor 
should  convey  the  property  to  the 
lessee,  the  only  right  of  re-en^  being 
in  case  of  default  in  the  payments 
called  for,  and  the  ether  instrumeot 
being  in  the  form  of  an  option  to  pur- 
chase the  property,  containing  similar 
provisions  as  to  payment,  conveyance, 
and  re-entry  only  after  default,  do  not 
amount  to  a  simple  options  for  tlie  pur- 
chase of  the  property.  Be  Aurora  Gas- 
light, Coke  &  Coal  Co.  (1916)  —  Ind. 
App.  — ,  113  N,  E.  1012, 
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An  agreement  reciting  that  the  first 
parties  have  contracted  and  agreed  to 
sell  to  the  second  party  a  certain  farm 
then  being  enltivated  and  managed  by 
the  second  party  under  lease,  and 
agreeing  that  the  first  party,  during 
his  lifetime,  shall  receive  the  rent  by 
him  reserved  for  the  use  of  said  land 
according  to  the  terms  of  such  lease, 
and  that  daring  the  period  of  his  life- 
time he  shall  have  the  same  right  to 
manage  and  control  said  land  as  held 
by  him  prior  to  the  execution  of  the 
agreement,  and  the  second  party  as- 
suming and  agreeing  to  pay  a  portion 
of  the  encumbrance  on  the  premises, 
and  concluding:  ''This  agreement  to 
sell  is  made  for  a  good  and  valuable 
consideration  in  addition  to  the  agree- 
ment to  assume  the  $2,500  aforesaid, 
and  the  parties  hereto  agree  that  the 
performance  of  the  conditions  herein 
named  shall  be  taken  as  a  full  and 
complete  payment  of  the  full  purchase 
price  of  the  said  land.  And  upon  the 
fulfilment  of  the  conditions  herein 
named  upon  the  part  of  W.  L.  Cone,  he 
shall  be  entitled  to  demand  and  re- 
ceive of  the  legal  representatives  of 
W.  D.  Cone  a  deed,  conveying  full  title 
to  said  land,"  is  a  contract  of  sale,  and 
not  a  mere  option  of  purchase.  Cone 
V.  Cone  (1902)  118  Iowa,  468,  92  N.  W. 
665. 

An  agreement  by  which  the  owner  of 
real  estate  bound  himself  to*  convey 
it  if  the  other  parties  should  pay  cer- 
tain promissory  notes  given  for  the 
purchase  price  and  should  execute 
other  notes  for  the  remainder  of  the 
purchase  price,  secured  by  mortgage, 
is  a  contract  for  the  sale  of  real  es- 
tate, and  not  a  mere  option  to  pur- 
chase, although  the  contract  contained 
no  formal  agreement  by  the  vendee  to 
make  payment  and  was  not  signed  by 
him,  where  it  was  delivered  to  him  and 
he  placed  it  on  record  and  executed  the 
notes  for  the  purchase  money,  and  it 
was  evident  that  the  parties  intended 
the  contract  to  be  binding  on  both. 
Cross  V.  Snakenberg  (1905)  126  Iowa, 
636,  102  N.  W.  508. 

An  agreement  stating  that  A  has 
sold  to  B  certain  described  lands  for 
a  stated  sum,  to  be  paid  in  the  instal- 
ments mentioned,  the  placing  of  a  deed 
f^T  said   lands  In   escrow  until  the 


notes  given  for  the  purchase  price 
shall  be  reduced  to  a  certain  amount, 
during  which  period  B  shall  not  en- 
cumber said  premises  in  any  way  or 
manner,  is  a  contract  of  sale,  and  not 
a  mere  option  of  purchase.  Gilmore  v. 
Gilmore  (1899)  60  Kan.  606,  57  Pac. 
605. 

A  contract  Is  one  of  sale  and  not 
of  mere  option,  where  the  second  party 
becomes  inferentially  liable  for  the 
amount  of  the  purchase  price,  notwith- 
standing it  provides  that  if  the  pur- 
chaser'shall  fail  to  make  the  deferred 
payments  within  a  reasonable  time 
after  the  same  become  due  and  pay- 
able then  the  contract  shall  ''cease  and 
terminate  and  be  forever  void,^  such 
provision  being  one  in  favor  of  the 
seller  only.  Williams  v.  Osage  County 
(1911)  84  Kan.  508,  84  L.R.A.(N.S.) 
1221,  140  Pac.  868. 

A  contract  by  which  one  party 
agrees  to  sell  and  the  other  to  buy  a 
certain  stock  of  merchandise,  the  sell- 
er agreeing  to  take  the  purchaser's 
equity  in  certain  real  estate  at  a  stipu- 
lated figure,  is,  notwithstanding  a  pro- 
vision therein  that  "the  said  deed  for 
the  house  and  bill  of  sale  for  said 
stock  of  merchandise  shall  be  put  in 
escrow  .  .  .  and  that  in  case  of 
failure  to  perform  his  part  of  this  con- 
tract said  party  failing  to  do  so  for- 
feit to  the  other  party  the  property 
represented  by  said  deed  and  bill  of 
sale  as  damages,*'  a  binding  contract, 
and  not  a  mere  option  to  exchange 
property.  Green  v.  Fist  (1913)  89 
Kan.  536,  132  Pac.  179. 

An  agreement  reciting  that  the  own- 
ers of  land  agree  to  sell  and  do  sell 
such  land,  describing  it,  for  the  sum 
of  $12,000,  that  in  consideration  of  the 
covenants  made  and  entered  into  by 
the  owners  the  second  party  "agrees 
to  purchase  and  does  purchase  .  .  . 
the  real  estate  above  described  for  the 
sum  of  $12,000,  to  be  paid  as  set 
forth,"  providing  for  the  execution 
and  deposit  of  a  title  deed  in  escrow, 
and  containing  a  provision  that  if  the 
purchaser  shall  fail  to  make  the  sub- 
sequent pa3anents  he  shall  forfeit  (500 
which  he  paid  on  the  purchase  price 
when  the  contract  was  executed, 
which  shall  be  retained  by  the  parties 
of  the  firM  part  as  liquidated  dam- 
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ages,  ''and  the  parties  hereto  relieved 
from  the  further  performance  of  any 
of  the  covenants  herein  set  forth,  and 
this  contract  is  to  be  held  null  and 
void  and  of  no  effect,"  is  not  a  mere 
option,  but  a  contract  of  purchase. 
Davis  v.  Roseberby  (reported  here- 
with) ante,  564. 

An  agreement  by  which  the  parties 
of  the  second  part  agreed  to  purchase 
certain  real  estate  for  the  sum  of 
$250,000,  to  be  paid  one  fourth  cash, 
and  the  balance  on  or  before  one,  two, 
and  three  years,  and  to  pay  6  per  cent 
of  the  cash  payment  on  or  before  a  cer- 
tain date,  and  the  residue  of  such  cash 
payment  about  two  months  there- 
after, and,  further,  that  ''in  the  event 
that  they  do  not  pay  the  residue  of 
said  cash  pasrment  by  May  1,  1891, 
then  said  sum  of  $12,500,  paid  by 
them  on  or  before  the  1st  day  of 
March,  1891,  shall  be  wholly  for- 
feited," the  first  party  agreeing  that 
in  the  event  the  residue  of  said  cash 
pajmient  is  paid  on  or  before  May  1, 
1891,  and  the  notes  for  the  deferred 
pa3rments  and  the  deed  of  trust  to  se- 
cure them  shall  be  executed  and  de- 
livered, they  will  convey  by  good  and 
sufficient  deed,  etc.,  and  in  which  it 
was  further  agreed  by  the  parties  that 
in  the  event  that  the  residue  of  said 
cash  payment  should  not  be  paid  on 
or  before  May  1,  1891,  "then  this  con- 
tract to  be  null  and  void  and  of  no 
effect,  except  as  to  the  payment  of 
the  said  $12,500,"  is  not  a  mere  option, 
but  a  contract  of  sale.  Allison  v. 
Cocke  (1899)  106  Ky.  763,  51  S.  W. 
598. 

A  contract  reciting  that  certain 
persons,  the  owners  of  land,  "hereby 
sell  to"  another  person,  for  the  sum 
of  $10  per  acre,  the  lands  described, 
"and  we  agree  to  convey  said  land,  and 
the  fee-simple  title  thereto,  to  him  by 
a  deed  of  general  warranty,  and  free 
from  lien,  defect,  or  encumbrance,"  to 
be  executed  and  delivered  as  soon  as 
the  title  should  be  shown  to  be  per- 
fect and  the  acreage  ascertained  by  a 
competent  surveyor,  "and  then  he  is 
to  pay  us  the  purchase  price  aforesaid 
per  acre,  and  we  will  thereupon  sur- 
render possession  of  said  land  to 
him.  We  agree  to  do  no  damage  to 
any  of  said  land  or  anything  upon  it, 


and  not  to  cut  any  timber  upon  it.  It 
is  agreed  that  the  work  in  ascertain* 
ing  the  acreage,  perfecting  the  title,, 
and  making  the  conveyance  shall  be 
done  before  December  1,  1907,"  is  an 
agreement  of  sale,  and  not  a  mere 
option.  Golden  v.  Cornett  (1913)  154 
Ky.  438,  157  S.  W.  1076. 

A  contract  by  which  the  second 
party  was  obligated  to  accept  and  pay 
for  the  land,  according  to  the  agree- 
ment, if  an  abstract  of  the  first  party's 
title  to  the  land  disclosed  a  merchant- 
able title,  is  not  shown  to  be  an  option 
contract  by  a  clause,  inserted  after  the 
contract  was  drafted,  that  "all  timber 
on  the  above  tract  of  land  over  14 
inches  in  diameter,  clear  of  bark,  is 
excepted,  and  not  conveyed  in  this  con- 
tract, and,  if  grantee  takes  and  accepts 
this  contract  and  takes  said  land,  the 
grantor  shall  have  ninety  days  in 
which  to  brand  the  timber  over  14 
inches  in  diameter."  Bowling  v.  Bowl- 
ing (1916)  172  Ky.  82,  188  S.  W.  1070. 

A  contract  reading:  "We  [first 
parties]  hereby  sell  to  [second  party} 
for  the  sum  of  $10  per  acre,  the 
land  herein  described,  and  we  agree 
to  convey  said  land,  and  the  fee- 
simple  title  thereto,  to  him  by  deed  of 
general  warranty,"  to  furnish  the  title 
papers,  and  further  providing  that,  as 
soon  as  the  title  shall  be  shown  to  be 
perfect  in  first  party,  the  second  party 
shall  have  the  acreage  ascertained  by 
a  competent  surveyor,  "and  when  all 
this  shall  have  been  done  we  bind  our- 
selves to  execute  and  deliver  to  said 
[second  party]  such  deed  as  herein 
described,  and  then  he  is  to  pay  us  the 
purchase  price  aforesaid  per  acre,  and 
we  will  thereupon  surrender  posses- 
sion of  all  said  land  to  him.  ...  It 
is  agreed  that  the  work  of  ascertain- 
ing the  acreage,  perfecting  the  title,, 
and  making  the  conveyance  shall  be 
done  before  December  1,  1907,"  is  not 
a  mere  opti<m.  Golden  v.  Lewis 
(1917)  176  Ky.  28,  195  S.  W.  144. 

An  instrument  declaring  that  one 
party  shall  transfer  and  assign  to  the 
other  certain  described  property,  for 
and  in  consideration  of  a  stoted  sum, 
of  which  amount  $500  was  then  and 
there  paid  in  cash,  the  balance  of  the 
purchase  price  to  be  paid  on  the  execu- 
tion of  a  satisfactory  deed,  and  deeUr» 
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ing  that  the  first  party  ahall  have 
thirty  days  to  perfect  the  title,  and 
that  the  second  party  shall  fiave  the 
right  to  take  such  title  from  him  as 
he  has  within  thirty  days  from  that 
date,  and  that  the  9500  cash  payment 
shall  be  returned  in  the  event  satis- 
factory title  cannot  be  made,  in  which 
event  the  act  shall  be  null  and  void,  is 
not  a  mere  option.  Whited  v.  Calhoun 
(1908)  122  La.  100,  47  So.  415. 

A  contract  providing  that  the  par- 
ties of  the  first  part,  in  consideration 
of  a  stated  sum,  agreed  to  sell  unto  the 
party  of  the  second  part  such  de- 
scribed land  for  such  sum,  ''which 
said  party  of  the  second  part  hereby 
agrees  to  pay  the  said  parties  of  the 
first  part,  as  follows :  Upon  the  execu- 
tion and  delivery  of  tiiis  contract 
$500;  March  1,  1911,  $8,560,  at  which 
time  said  second  party  will  assume 
and  agree  to  pay  $9,900,  when  due, 
the  then  balance  remaining  unpaid 
upon  a  certain  real  estate  mortgage 
now  upon  such  described  premises, 
and  at  which  time  first  parties  will 
execute  and  deliver  to  second  party  a 
good  and  sufBcient  warranty  deed,  as 
hereinafter  provided.  It  is  agreed*  by 
second  party  hereto  that  should  he 
make  default  in  the  conditions  of  the 
payments  herein  specified,  and  neglect 
or  refuse  to  complete  the  terms  of  this 
contract  as  .herein  provided  to  be  done 
March  1,  1911,  the  $500  paid  upon  the 
execution  of  this  contract  shall  be  re- 
tained by  the  first  parties  as  forfeit 
money,  and  to  pay  them  for  their 
trouble  and  damages  by  reason  there^ 
of.  ...  It  is  mutually  agreed  be- 
tween said  parties  that  the  said  party 
of  the  second  part  shall  have  posses- 
sion of  said  premises  on  March  1, 1911, 
and  shall  keep  the  same  in  as  good 
condition  as  they  are  at  the  date  here- 
of until  the  said  sura  shall  be  paid  as 
aforesaid;  and,  if  said  party  of  the 
second  part  shall  fail  to  perform  this 
contract  or  any  part  of  same,  said 
parties  of  the  first  part  shall,  imme- 
diately after  such  failure,  have  a  right 
to  declare  the  same  void,  and  retain 
whatever  may  have  been  paid  on  such 
contract,  and  all  improvements  that 
may  have  been  made  on  said  premises, 
as  liquidated  damages,"  is  not  a  mere 


<9tion  agreement.  Hedrick  ▼.  Pirke 
(1912)  169  Mich.  649,  185  N.  W.  819. 

An  agreement  reciting  that  parties 
of  the  first  part  agree  to  sell  and  party 
of  the  second  part  agrees  to  buy  cer- 
tain described  property,  the  purchase 
price  to  be  $8,050,  "payable  as  fol- 
lows: One  hundred  dollars  upon  the 
date  hereof,  the  receipt  of  which  is 
hereby  confessed  and  acknowledged 
by  the  parties  of  the  first  part;  $400 
upon  the  examination  of  a  Burton  ab- 
stract of  title,  brought  down  to  date, 
showing  good  and  merchantable  title  in 
said  vendors,  and,  upon  the  execution 
of  a  Union  Trust  form  land  contract, 
the  balance  of  $2,550,  in  semiannual 
payments  of  $100  or  more,  each,"  etc. 
"Said  parties  of  the  first  part  are  here- 
by given  the  privilege  of  mortgaging 
the  above-described  premises  in  any 
amount  not  exceeding  $1,500.  Deal  is 
to  be  completed  and  consummated 
within  thirty  days  from  date  thereof. 
Possession  to  be  given  immediately 
upon  said  consummation,"  is  not  an 
option,  but  an  executory  land  con- 
tract, valid  and  of  binding  force  as  to 
the  parties  thereto.  Solomon  v.  Shb- 
WITZ  (reported  herewith)  ante,  557. 

An  instrument  originally  a  mere 
option  becomes  a  contract  to  purchase, 
where,  by  indorsement  thereon,  the 
optionee  agrees  to  purchase  the  prop- 
erty upon  the  conditions  prescribed 
therein.  Libby  v.  Parry  (1906)  98 
Minn.  366,   108  N.  W.  299.. 

A  contract  whereby  the  first  party 
sold  and  delivered  a  stock  of  merchan- 
dise and  agreed  to  make  a  future  cash 
payment,  and  the  second  party  in  con- 
sideration thereof  agreed  to  convey, 
nine  months  after  the  cash  payment 
should  be  made,  certain  lands,  the 
rents  and  profits  of  which  were  to  go 
to  the  first  party  from  the  date  of  the 
contract,  is  not  an  option  contract,  but 
one  for  the  sale  of  land.  Chapman  v. 
Propp  (1914)  125  Minn.  447,  147  N. 
W.  442. 

A  contract  reciting  that  "in  consid- 
eration of  $1,  receipt  whereof  is  here- 
by acknowledged,  I  have  this  day 
agreed  to  sell  to"  the  second  party  cer- 
tain premises,  for  the  sum  of  $850,000, 
payable  in  instalments  as  therein 
specified,  and  providing  that  "a  fail- 
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ure  by  the  party  of  the  second  part  to 
comply  with  the  above  contract  or  to 
make  such  payments  as  they  come  due 
shall  make  this  contract  null  and 
void/'  is  a  contract  of  sale.  Knisely 
V.  Leathe  (1914)  256  Mo.  341»  166  S. 
W.  257,  s.  c.  on  subsequent  appeal 
(1915)  —  Mo.  — ,  178  S.  W.  458. 

The  contract  evidenced  by  a  receipt 
reading:  "Received of  [certain persons 
named]  $500  as  part  of  the  purchase 
money  on  [certain  described  prem- 
ises]. The  price  of  said  land  is  $15^ 
000,  of  which  $2,250  is  to  constitute 
the  first  payment,  which  must  be  paid 
on  or  before  April  21,*  1887,  or  this 
$500  is  to  be  forfeited.  Upon  the  pay- 
ment of  the  first  payment  of  $2,250 
I  will  deliver  to  the  above-named  par- 
ties contracts,  on  which  they  are  to 
make  the  following  pajrments  on  said 
lands.  .  .  .  Upon  the  payment  of 
which  I  will  deliver  a  warranty  deed 
to  said  premises,''  is  a  sale,  and  not 
merely  an  option  to  purchase.  Gib- 
bons V.  Sherwin  (1889)  28  Neb.  146, 
44  N.  W.  99. 

A  contract  reciting  that  "in  con- 
sideration of  the  sum  of  $100  in  hand 
paid,  the  receipt  whereof  is  hereby 
acknowledged,  the  undersigned  .  .  . 
hereby  grant,  bargain,  sell  and  agree 
to  convey  to  James  Wolfe,  or  assigns,'* 
certain  described  real  estate,  the  said 
Wolfe  to  have  until  the  1st  day  of 
January,  1910,  and  March  1,  1910, 
"within  which  to  pay  the  remainder  of 
the  consideration  of  said  land,"  in  in- 
stalments as  specified,  and  that, 
"should  said  Wolfe  fail  or  refuse  to  ful- 
fil this  contract,  the  amount  this  day 
paid  is  to  be  forfeited  to  the  under- 
signed as  liquidated  damages,"  im- 
pliedly obligates  the  second  party  to 
make  the  specified  payments,  and 
therefore  is  more  than  a  mere  option 
to  purchase.  Abel  v.  Gill  (1914)  95 
Neb.  279,  145  N.  W.  637,  147  N.  W. 
686. 

A  contract  which  does  not  provide 
that  the  owner  will  convey  if  the  other 
party  elects  to  pay  a  certain  sum  on  or 
before  a  certain  day,  but  binds  both 
parties,  the  one  to  sell  and  convey,  and 
the  other  to  accept  the  deed  and  pay 
for  the  property,  is  not  an  option.  Sit- 
terding  v.  Grizzard  (1894)  114  N.  C. 
108,  19  S.  E.  92. 


A  contract  by  the  owner  of  land  to 
convey  for  $2  per  acre,  provided  such 
sum  be  paid  within  three  years  from 
date,  and  reciting  the  receipt  of  $25 
as  "earnest"  money,  is  not  a  mere 
option,  but  a  contract  of  sale,  which 
may  be  specifically  enforced,  notwith- 
standing it  was  not  signed  by  the  pur- 
chaser. Davis  V.  Martin  (1907)  146 
N.  C.  281,  59  S.  E.  700. 

An  instrument  in  writing  in  these 
words:  "This  is  to  certify  that  I, 
Samuel  Kissick  (the  defendant),  sell 
to  Peter  Gilmore,  etc.,  for  the  sum  of 
$17,000,  the  house  (describing  it),  and 
that  I  have  received  the  sum  of  $76, 
the  balance,  amounting  to  $16,925,  to 
be  paid  in  thirty  days,"  signed  by  both 
the  owner  and  the  purchaser,  is  not 
an  option,  but  a  contract  to  purchase, 
there  being  nothing  to  show  that  the 
$75  was  received  by  the  owner  as  a 
consideration  for  keeping  the  property 
thirty  days,  or  that  Gilmore  might 
have  that  time  to  elect  whether  he 
would  take  it  or  not.  Simonson  v.  Kis- 
sick (1871)  4  Daly  (N.  Y.)  143. 

A  contract  by  which  the  owner  of 
lands  covenants  to  convey  on  or  be- 
fore a  certain  date  such  lands,  and  the 
other  party  covenants  to  pay  therefor 
a  stated  sum  on  instalments,  as  speci- 
fied, but  containing  the  clause:  "Pro- 
vided, however,  and  it  is  hereby  ex- 
pressly understood  and  agreed,  that 
this  contract  shall  be  null  and  void 
and  of  noneffect  as  to  either  party, 
the  same  as  if  the  said  contract  had 
never  been  made,  if  the  said  purchase 
money  shall  not  be  paid  on  or  before 
January  1,  1891,"  is  an  option. 
Yerkes  v.  Richards  (1890)  168  Pa.  646, 
84  Am.  St  Rep.  721,  26  Atl.  221. 

A  contract  signed  by  the  parties, 
whereby  one  agrees  to  sell  and  the 
other  to  purchase  certain  realty,  and 
providing  that  $3,500  of  the  purchase 
money  should  be  paid  in  cash  as  "hand 
money,"  the  vendor  to  give  his  notes 
for  the  same,  *to  be  refunded  in  case 
the  title  should  prove  unsatisfactory," 
that  a  further  sum  of  $19,500  should 
be  paid  in  cash  on  the  execution  and 
delivery  of  the  deed,  and  the  balance 
to  be  secured  on  the  premises,  and  that 
the  rents,  issues,  and  profits  of  the 
property  should  go  to  the  other  party 
from  the  date  of  the  agreement,  is  not 
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a  mere  option  to  purchase  by  reason 
of  a  stipulation  therein  ih^t  "the  said 
parties  of  the  second  part  shall  have 
thirty  days  within  which  to  examine 
the  title  to  the  said  real  estate,  and 
only  on  condition  it  should  prove  to  be 
satisfactory  to  them  shall  they  be 
bound  to  perform  this  contract  on 
their  part,"  as  such  stipulation  does 
not  give  the  vendee  the  right  to  re- 
ject the  title  capriciously.  Dillinger 
V.  Ogden  (1914)  244  Pa.  20,  90  Atl. 
446,  Ann.  Gas.  1915C,  533. 

A  contract  containing  an  accurate 
description  of  the  property  in  ques- 
tion, an  agreement  on  the  part  of  the 
vendors  to  sell  and  convey,  and  on  the 
part  of  the  vendee  to  purchase,  and 
providing  for  the  payment  by  the 
vendee  to  the  vendor  of  the  greater 
part  of  the  purchase  money  in  cash, 
and,  in  lieu  of  the  balance,  the  as- 
sumption by  the  vendee  of  a  certain 
obligation  incurred  by  a  former  own- 
er, is  in  no  sense  an  option,  but  is 
clearly  an  executory  contract.  Hoon 
V.  Miller  (1904)  33  Pa-  Co.  Ct.  17. 

In  Hobart  v.  Frederiksen  (1905)  20 
S.  D.  248,  105  N.  W.  168,  the  facts  in 
which  are  of  no  general  interest,  a 
contract  resting  in  letters  and  tele- 
grams passing  between  the  parties 
was  held  to  be  one  of  purchase  rather 
than  an  option. 

A  contract  between  the  owner  of 
property  and  another,  which  contains 
a  covenant  by  the  second  party  to  pur- 
chase the  property  for  a  stated  sum, 
"and  to  pay  for  the  same  at  the  time 
and  in  the  manner  described  above,'* 
is  not  an  option,  but  a  mutual  con- 
tract, enforceable  by  either  party. 
Heimberger  v.  Rudd  (1912)  SO  S.  D. 
289, 188  N.  W.  874. 

A  contract  whereby  the  owner  of 
land  agrees  to  sell  a  one-half  interest 
therein  to  the  other  party  for  the  sum 
of  $4,850,  the  other  party  then  and 
there  paying  $1,000  and  executing  a 
note  for  the  balahce,  which  was 
placed  in  the  custody  of  a  bank  to- 
gether with  a  deed  executed  by  the 
owner,  accompanied  by  a  memoran- 
dum which,  among  other  things,  stated 
that  the  bank  should  hold  said  deed 
and  note,  and  should  deliver  and  turn 
over  said  deed  to  the  second  party 
upon  his  payment  of  the  note,  is  more 


than  a  mere  unilateral  option  to  pur- 
chase land.  Sweet  v.  Purinton  (1918) 
—  &  D.  — ,  166  N.  W.  161. 

A  stipulation  in  a  contract  for  the 
conveyance  of  land  that,  if  the  "pur- 
chaser fails  to  comply  with  the  terms 
hereof  relating  to  the  payment  and 
securing  of  the  purchase  .  price  as 
above  mentioned  and  by  the  time  here- 
in designated,  purchaser  shall  forfeit 
the  amount  paid  hereon  to  seller,  and 
the  same  shall  be  paid  to  seller  by 
said  trustees  and  accepted  by  said 
seller  as  and  for  liquidated  damages 
for  such  injury  and  damage  as  the 
seller  may  suffer  by  reason  of  the  non- 
performance of  this  contract  on  the 
part  of  the  purchaser,"  does  not  affect 
its  character  as  a  contract  for  sale  of 
the  land.  Moss  v.  Wren  (1908)  102 
Tex.  567,  113  S.  W.  739. 

An  agreement  stating:  "This  con- 
tract shows  that  M.  Palmo  agrees  to 
deed  the  Brazos  plantation  farm  to  S. 
W.  Slayden,  or  to  whom  S.  W.  Slayden 
may  direct,  in  consideration  of  $6,000 
in  vendor's  lien  notes,"  and  signed  by 
both  parties,  is  not  a  mere  proposition 
or  option.  Slayden  v.  Palmo  (1909)  53 
Tex.  Civ.  App.  227,  117  S.  W.  1054. 

A  contract  by  which  the  owner  of 
land  agrees  to  sell  and  convey  it  to  the 
second  party,  for  the  consideration  of 
$19,000,  payable  in  the  instalments 
therein  specified,  and  concluding: 
"And  to  bind  the  above  contract  we, 
the  above  contracting  parties,  deposit 
the  sum  of  $1,000  each  with  Dickson, 
Moore,  &  Smith,  the  same  to  be  for- 
feited by  the  ]>arty  failing  to  fulfil  his 
part  of  above  contract.  This  contract 
to  be  consummated  within  thirty 
days,"  is  something  more  than  an  op- 
tion to  purchase,  and  evidences  a 
valid  contract.  Newton  v.  Dickson 
(1909)  53  Tex.  Civ.  App.  429,  116  S. 
W.  143. 

A  contract  signed  by  both  parties, 
acknowledging  the  receipt  from  the 
second  party  of  $1,000  "as  part  pay- 
ment of  the  purchase  money  for  the 
following  described  property,  .  .  • 
which  property  we  have  this  day  sold 
to  said  Baker,  his  heirs  and  assigns, 
for  the  full  sum  of  $13,500  cash.  Upon 
payment  of  the  purchase  money,  $18,- 
500  less  the  amount  herein  receipted 
for,  we  agree  to  convey  or  cause  to  be 
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conveyed  to  the  said  Baker,  by  good 
and  sufficient  warranty  deed,  the 
above-described  property.  We  hereby 
agree  to  furnish  within  ten  days  from 
this  date  a  complete  abstract  of  the 
above-described  property,  certified  to 
date.  If  the  title  to  the  sai^  property 
is  not  good  in  the  opinion  of  the  said 
Baker,  then  the  $1,000  herein  receipted 
for  shall  be  returned  to  him;  but  if 
the  title  to  said  property,  in  his  opin- 
ion, is  good,  and  said  property  is  not 
taken  within  ten  days  from  delivery 
of  complete  abstract  of  title  of  the 
property  to  him,  then  the  $1,000  here- 
in receipted  for  shall  be  forfeited 
.  .  .  and  this  receipt  shall  then  be 
null  and  void,  and  all  parties  herein 
named  released,''  is  not  a  mere  option, 
but  a  contract  of  sale.  Hamburger  v. 
Thomas  (1909)  —  Tex.  Civ.  App.  — 
118  S.  W.  770. 

A  contract  by  which  the  owners, 
"for  and  in  consideration  of  $30,000 
cash  to  us  in  hand  paid  and  to  be  paid, 
of  which  sum  $50  has  this  day  been 
paid  as  earnest  money  .  .  •  agree 
and  bind  ourselves  to  grant,  bargain, 
sell  [and]  convey"  certain  real  prop- 
erty, and  "further  agree  to  furnish 
within  two  days  hereafter  a  complete 
abstract  of  title  to  the  above-described 
property  for  examination  by  Sun  Com- 
pany, and  said  Sun  Company  shall 
have  three  days  after  delivery  of  the 
same  for  the  examination  thereof  and 
the  consummation  of  this  trade.  The 
title  to  the  various  tracts  of  land  de- 
scribed herein  to  be  good  and  satis- 
factory title,  and  sellers  agree  to  ex- 
ecute warranty  deeds  to  the  same.  If 
title  is  not  satisfactory  to  Sun  Com- 
pany all  parties  are  released  there- 
from," signed  by  botii  parties,  is  a 
binding  contract  of  purchase  and  sale, 
and  not  a  mere  option.  Cheek  v. 
Nicholson  (1911)  —  Tex.  Civ.  App.  — , 
133  S.  W.  707. 

A  contract,  signed  by  the  parties, 
whereby  the  first  party  obligates  him- 
self to  sell  certain  described  lands  for 
a  consideration  to  be  paid  as  therein 
specified,  to  furnish  a  complete  ab- 
stract of  title,  to  convey  by  a  good  and 
sufficient  warranty  deed,  and  to  give 
possession  of  the  same  upon  delivery 
of  the  deed,  and  further  reciting  that, 
as  a  fifth  "part  of  the  cash  consider- 


ation above  mentioned,  the  said  A.  N. 
Evans  has  this  day  paid  to  the  said 
Heath  $700  cash,  and  the  said  Heath 
has  accepted  the  same  as  a  part  of  the 
cash  consideration.  It  is  agreed  and 
understood  that  should  there  be  any 
defect  in  said  title  that  the  said  HeaUi 
shall  have  a  reasonable  time  to  cure 
said  defect,  and  in  case  that  title  is 
not  good  the  $700  this  day  paid  shall 
be  refunded  to  the  party  of  the  second 
part,  but  should  the  said  Heath  fur- 
nish a  good  and  sufficient  warranty 
deed  and  abstract  of  title  as  above 
set  forth,  and  the  said  Evans  fails  or 
refuses  to  carry  out  his  part  of  this 
contract,  the  said  $700  shall  be  for- 
feited to  the  party  of  the  first  part," 
is  a  contract  of  sale  and  not  an  op- 
tion, an  agreement  by  the  purchaser 
to  take  the  land  being  implied.  Heath 
V.  Huflfhines  (1912)  —  Tex.  Civ.  App. 
— ,  152  ,S.  W.  176. 

A  contract,  the  terms  of  i;i4iich  were 
contained  in  a  letter  making  a  certain 
offer,  and  a  reply  stating:  "I  am 
willing  to  sell  you  the  ranch"  for  the 
sum  and  upon  the  terms  stated,  "title 
to  pass  when  payments  are  com- 
pleted, if  con^leted  on  the  date  men- 
tioned, you  to  assume  the  taxes  to 
accrue  this  fall,  and  to  assume  any  ex- 
penses in  connection  with  water  as- 
sessments and  trial  of  water  case,"  is 
not  a  mere  option  to  purchase,  but  an 
agreement  to  sell  on  the  one  part  and 
to  buy  on  the  other.  Roberts  v.  Braf- 
fett  (1907)  38  Utah,  51, 92  Pac.  789. 

A  memorandum  in  writing,  signed 
by  the  owner  of  property,  reading: 
"Received  of  Charles  Langert,  $5  as 
part  payment  for"  certain  lots,  ''con- 
ditioned as  follows :  $2,495  to  be  paid 
on  or  about  the  20th  day  of  March, 
1888,  the  balance  of  $1,500  to  run  on 
time  to  suit  C.  Langert's  convenience. 
I  also  agree  to  furnish  said  C.  Langert 
a  warranty  deed  upon  the  payment  of 
the  $2,495,  and  a  clear  title,"  is  a  full 
contract  for  the  sale  of  the  real  estate 
in  question,  and  not  simply  an  option 
which  terminated  by  the  terms  of  the 
memorandum  itself  on  the  20th  day  of 
March  named  therein.  Langert  v. 
Ross  (1890)  1  Wash.  250,  24  Pac.  443. 

A  memorandum  reading:  'This  is 
to  certify  that  I  have  this  day  sold  to 
the  Wallace  Lumber  &  Manufacturing 
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Compansr*'  certain  realty,  ''and  also  to 
acknowledge  the  receipt  of  $26  in 
hand  paid  as  part  payment  of  pur- 
•chase  price,  namely,  $8,000,  and  it  is 
understood  that  balance  to  be  paid  in 
ten  days  from  date,  if  records  appear 
Jill  right,''  is  not  merely  an  option. 
Anderson  y.  Wallace  Lumber  ft  Mfg. 
€o.  (1902)  80  Wash,  147,  70  Pac.  247. 

An  agreement  reciting  that  in  con- 
sideration of  the  sum  of  $200,  the  re- 
•ceipt  of  $150  of  which  is  acknowl- 
^ged,  the  first  party  will  convey  to 
the  second  party  a  right  of  way  across 
his  lands  according  to  a  certain  line 
of  survey,  that  such  party  shall  have 
jt  right  to  enter  upon  the  lands  for  the 
purpose  of  constructing  a  ditch 
along  the  proposed  right  of  way, 
across  which  the  second  party  agrees 
to  construct  a  bridge  at  a  point  to  be 
designated  by  first  party ;  and  that,  in 
consideration  of  the  premises,  the  first 
party  will  execute  a  good  and  suf- 
ficient conveyance  on  or  before  one 
year  from  date,  upon  the  payment  of 
the  balance  of  $40  in  cash,  is  not  an 
option,  but  a  mutual  agreement.  Rob- 
-erts  V.  White  River  Water  ft  Power 
Co.  (1902)  SO  Wash.  480,  70  Pac.  1104. 

A  contract  evidenced  by  a  receipt 
-f  or  "$50^  as  earnest  money,  to  be  ap- 
plied on  the  purchase  of  "certain  de- 
scribed property,"  purchase  price  to 
be  $150  per  lot,  and  conditioned  on 
furnishing  a  good  and  sufficient  title 
within  thirty  days  from  date,"  is  not 
a  mere  option  for  thirty  days,  but  in 
-effect  an  agreement  to  convey  the 
property,  and  obligates  the  Owner,  if 
lie  desires  to  cut  off  the  purchaser's 
Tight  at  the  end  of  the  thirty  days,  to 
tender  a  good  and  sufficient  deed  and 
-demand  the  payment  of  the  balance  of 
the  agreed  purchase  price  within  that 
time.  Newell  v.  Lamping  (1907)  45 
Wash.  804,  88  Pac.  195. 

In  Wright  v.  Suydam  (1918)  72 
IVash.  587,  181  Pac.  289,  a  contract 
reading:  "Received  of  W.  Hammond 
bright  the  sum  of  $100  as  part  pay- 
ment upon  purchase  price  of  the  fol- 
lowing described  real  estate  .  .  . 
the  balance  of  the  purchase  price  of 
the  said  premises  is  $7,900,'  to  be  paid 
in  cash  upon  delivery  of  deed.  The 
4indersi^ed  owners  of  said  premises 
jagreo  within  fift^-  days  to  deliver  to 


the  purchaser  an  abstract  of  title 
.  .  .  and  to  convey  such  title  to  the 
purchaser,  his  heirs  or  assigns,  by 
warranty  deed.  .  -  .  li,  upon  in- 
vestigation, title  to  the  said  premises 
shall  be  found  to  be  insufficient  in  any 
of  the  respects  aforesaid,  either  in 
fact  or  as  shown  in  the  abstract,  or 
shall  be  unsatisfactory  to  the  attorney 
for  the  purchaser,  the  purchaser  may 
at  any  time  thereafter,  at  his  option, 
elect  to  have  the  sums  of  money  here- 
tofore paid  by  him  as  part  pajrment  of 
the  purchase  price  immediately  repaid 
to  him,  and  in  the  event  of  such  elec- 
tion the  owners  shall  return  such 
sums,  and  all  further  obligation  upon 
their  part  shall  then  cease.  ...  If 
title  to  said  described  premises  shall 
not  be  subject  to  objection  in  any  of 
the  respects  aforesaid,  and  shall  be 
satisfactory  to  the  attorney  for  the 
purchaser,  and  the  purchaser  shall 
fail  upon  his  part  to  perform  any  of 
the  terms  of  this  agreement,  then  the 
said  sum  of  money  first  above  men- 
tioned shall  be  retained  by  the  under- 
signed owners  as  stipulated  damages, 
and  they  shall  also  be  entitled  to  a  re- 
turn to  them  of  the  said  abstract,  and 
neither  party  shall  be  under  any  fur- 
ther liability,"  and  signed  by  the  own- 
er of  the  property,  was  held  not  to  be 
a  mere  option  contract,  notwithstand- 
ing the  provision  therein  made  that, 
in  case  of  forfeiture  in  event  of  the 
purchaser's  failure  to  perform,  "nei- 
ther party  shall  be  under  any  further 
liability."  The  court  said :  'That  the 
contract  is  not  an  option  in  form  is 
apparent  from  a  casual  reading  of  it. 
It  is  expressly  stated  therein  that  the 
$100  was  received  from  Wright  as  part 
payment  upon  the  purchase  price  of 
the  land,  followed  by  provisions  clear- 
ly contemplating  the  consummation 
of  a  sale  of  the  land  from  Suydam  to 
Wright,  amounting  to  an  agreement  on 
the  part  of  Suydam  to  sell  and  on  the 
part  of  Wright  to  purchase.  The  ar- 
gument is,  in  substance,  that  Wright 
cannot,  under  the  terms  of  the  con^ 
tract,  be  compelled  to  specifically  per- 
form ;  that  is,  that  he  cannot  be  com- 
pelled Ho  take  the  land  and  pay  the 
balance  of  the  purchase  price,  even 
though  the  title  is  satisfactory  to  him ; 
that   the    only   remedy   available   to 
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Suydam  is  that  he  may  retain  the  $100 
paid  upon  the  purchase  price  as 
liquidated  damages,  resulting  from 
Wright's  failure  to  perform,  and  that 
therefore  the  contract  is,  in  substance, 
a  mere  option.  This  is  a  plausible 
argument,  but  loses  sight  of  the  sub- 
stance of  the  contract,  and  rests  sole- 
ly upon  the  provisions  thereof  relating 
to  the  remedy  available  to  Suydam 
in  the  event  Wright  fails  to  perform. 
The  fact  remains,  however,  that  the 
contract  constitutes  an  agreement  on 
the  part  of  Suydam  to  sell,  and  on 
the  part  of  Wright  to  purchase,  the 
land.  This,  we  think,  distinguishes  it 
from  a  mere  option  contract,  which, 
upon  the  failure  of  the  prospective 
purchaser  to  exercise  his  option  rights 
within  the  time  agreed  upon,  would 
automatically  cut  off  such  right  with- 
out any  notice  given  or  demand  made 
for  performance  by  the  owner  of  the 
land.  .  .  •  Now  the  fact  that  the 
contract  by  its  terms  confines  Suy- 
dam's  remedy  against  Wright  to  the 
recovery  of  liquidated  damages,  and 
that  is  what  the  right  to  retain  the 
$100  paid  upon  the  purchase  price 
in  effect  amounts  to,  does  not  change 
the  fact  that  the  contract  is,  on  Suy- 
dam's  part,  a  promise  to  sell,  and,  on 
Wright's  part,  a  promise  to  purchase. 
An  agreement  in  a  contract,  specify- 
ing and  limiting  the  particular  remedy 
available  to  a  party  to  the  contract 
upon  the  breach  thereof  by  the  other, 
does  not  change  the  respective  mutual 
promises  which  constitute  the  sub- 
stance of  the  contract.  Wright  did 
not  contract  and  pay  for  a  mere  priv- 
ilege to  purchase  land  at  a  future 
time,  but  he  agreed  to  purchase,  and 
paid  part  of  the  purchase  price.  We 
are  of  the  opinion  that  the  contract 
is  one  for  the  sale  of  land,  both  par- 
ties being  bound  thereby  as  seller  and 
purchaser,  respectively,  though  the 
remedy  of  Suydam  upon  breach  by 
Wright  may  be  confined  to  liquidated 
damages." 

An  instrument  reading:  '1  have 
this  day  sold  to  J.  E.  Watson  the  coal 
4inder  my  farm  on  West  Fork  river 
.  .  .  said  Watson  is  to  pay  one 
fourth  down  on  the  1st  day  of  May, 
1890,  when  I  am  to  make  deed  for  said 
coal,  as  per  option  made  on  the  25th 


of  September,  1888.  It  is  further 
agreed  that  I  am  to  have  interest  on 
all  said  purchase  money  from  1st  day 
of  November,  1889.  The  deferred 
payments  in  one,  two,  and  three  years 
from  1st  day  May,  1890/'.  and  signed 
by  the  owner  of  the  pr<^erty,  is  not 
an  option,  but  an  unconditional  and 
absolute  contract  of  sale.  Monongah 
Coal  &  Coke  Co.  v.  Fleming  (1896)  42 
W.  Va-  588,  26  S.  E.  201. 

In  Wheeling  Creek  Gas,  Coal,  &  Coke 
Co.  V.  Elder  (1903)  54  W.  Va.  335,  46 
S.  E.  357,  an  instrument,  signed  only 
by  the  owner  of  the  property,  whereby 
he  agreed  to  sell  and  convey  to  the 
party  of  the  second  part  certain  coal, 
''for  which  the  party  of  the  second 
part,  heirs  or  assigns,  shall  pay  $6  per 
acre  for  each  and  every  acre  as  fol- 
lows :  One  third  when  deed  is  signed, 
sealed,  and  delivered.  ...  It  is 
expressly  understood  and  agreed  that 
if  the  first  payment  aforesaid  is  not 
made  on  the  30th  day  of  November, 
A.  D.  1899,  or  as  soon  thereafter  as 
the  title  shall  be  examined  and  accept* 
ed  by  the  party  of  the  second  part,  or 
his  heirs  or  assigns,  this  agreement 
shall  be  considered  as  rescinded,  and 
neither  party  cAiall  be  bound  thereby,'^ 
was  held  to  be  not  an  option,  but  an 
actual  sale,  notwithstanding  the  pres- 
ence of  the  subsequent  condition  of 
defeasance. 

But  compare  Standiford  v.  Thomp- 
son (1905)  68  C.  C.  A.  425,  135  Fed. 
991,  and  Wheeling  Creek  Gas,  Coal  & 
Coke  Co.  V.  Elder  (1909)  170  Fed.  215, 
elsewhere  set  forth,  in  which  like  con- 
tracts were  held  to  be  mere  options; 
and  in  the  latter  of  which  the  above 
decision  is  said  to  be  out  of  harmony 
with  subsequent  decisions  of  the  West 
Virginia  supreme  court. 

A  contract  reciting  that  whereas 
the  first  parties  "are  now  the  owners 
of,  as  vendees,  of  certain  leases  and 
options"  therein  described,  "now, 
therefore,  for  a  valuable  considera- 
tion, the  said  first  parties  do  hereby 
grant,  bargain  and  sell,  assign,  set 
over,  and  deliver  unto  the  said  second 
party  all  of  their  right,  title,  and  in- 
terest in  and  to  the  said  options  here- 
inabove described,  upon  the  following 
terms  and  conditions,  to  wit:  "With 
the  express  understanding  and  agree- 
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ment  that  this  contract  is  to  be  in 
force  for  and  during  the  period  of 
nineteen  months  from  the  date  here- 
of, and  that  on  or  before  the  expira- 
tion of  said  nineteen  months  the  said 
second  party  is  to  pay  to  the  said 
first  parties  for  such  options  for  -all 
the  lands  described  therein  the  sum 
of  $300  for  each  and  every  acre  there- 
of. ..  .  In  other  words,  the  whole 
194i  acres  to  be  taken  and  paid  for 
at  the  rate  of  |300  per  acre.  At  which 
time  and  upon  the  payment  of  which 
said  sum  the- said  first  parties  are  to 
deliver  or  cause  to  be  delivered  to  the 
said  second  party  a  deed  of  the  prem- 
ises described  in  said  options.  It  is 
aiiderstood  herein  that  all  liabilities 
attendant  as  on  the  option  herein 
described,  which  are  herein  imposed 
upon  the  said  first  parties,-  are  to  be 
and  are-  hereby  assumed  by  said  sec- 
ond parties,"  is»  although  not  entirely 
clear  and  explicit,  a  contract  to  sell, 
and  not  a  mere  option,  the  agreement 
by  express  terms  to  pay  not  being  op«- 
tional  with  the  second  party.  Baraboo 
Land,  Min.  &  Leasing  Co.  v.  Winter 
(1907)  130  Wis.  457,  110  N.  W.  413. 

An  agreement,  signed  by  both  par- 
ties, by  which  the  owner  ''com- 
promised himself  to  sell"  certain  par- 
cels of  land,  to  be  paid  for  i^i  cash, 
and  another  parcel  to  be  paid  for  "in 
instalments  during  the  two  years  fol- 
lowing the  delivery  of  the  document," 
and  the  other  party  agreed  to  execute 
a  mortgage  to  secure  the  payment,  the 
contract  to  be  ''extended  in  a  public 
document"  as  soon  as  a  "deal"  then 
pending  should  be  "ultimated,"  failing 
which  the  contract  should  be  void,  is 
a  binding  contract  of  sale,  and  not  a 
mere  option  agreement.  Gutierrez  del 
Arroyo  v.  Graham  (1913)  227  U.  S. 
181,  57  L.  ed.  472,  38  Sup.  Ct.  Rep. 
248. 

An  agreement  between  one,  who, 
as  the  owner  of  a  warehouse,  had 
transferred  it  to  a  bank  in  satisfac- 
tion of  his  indebtedness,  and  the  bank, 
whereby  the  bank  offered,  if  he  would 
take  back  the  property,  to  lend  him 
money  to  go  on  with  his  business,  and 
he  agreed  to  pay  the  interest  on  the 
ctebt  to  the  bank,  to  pay  the  ground 
rental,  insurance,  and  all  repairs,  and 
to  pay  for  the  property  "when  he 
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could," .  is  sufilkuent  to  warrant  the 
jury  in  finding  that  he  was  a  vendee 
rather  than  the  holder  of  a  mere  op- 
tion. Milwaukee  Mechanics'  Ins.  Co. 
V.  Bhea  (1903)  60  C.  a  A«  103,  123 
Fed.  9. 

A  contract  by  the  terms  of  which 
the  owner  of  property  agrees  to  sell 
and  convey,  and  the  other  party 
agrees  to  pay  therefor  a  certain  con- 
sideraticm  on  a  date  named,  is  not  an 
optional  one,  but  a  contract  of  bargain 
and  sale,  notwithstanding  it  provides 
that,  "in  the  event  of  a  failure  to  com- 
ply with  the  terms  thereof  by  the 
said  party  of  the  second  part,  the  said 
party  of  the  first  part  shall  be  re- 
leased from  all  obligations  in  law  or 
equity  to  convey  said  property,  and 
the  said  party  of  the  second  part  shall 
forfeit  all  right  thereto."  Mound 
Mines  Co.  v.  Hawthorne  (1909)  97 
C.  C.  A.  894,  173  Fed.  882. 

IV*  Instances  in  which  insh*unient  has 
been  held  to  "be  an  option  only. 

A  deed,  given  without  considera- 
tion, purporting  to  grant  certain  lands 
"upon  the  following  conditions  only, 
to  wit:  The  estate  herein  conveyed 
shall  not  vest  in  [parties],  their  heirs 
or  assigns,  until  and  unless  he  or  they 
shall,  on  or  before"  a  certain  day,  pay 
to  the  grantors  a  stated  sum,  "upon 
the  happening  of  which  condition  the 
estate  herein  conveyed  shall  become 
absolute.  But  if  such  money  shall  not 
be  paid  on  or  before  said  dates,  then 
this  instrument  to  become  null  and 
void,  and  all  rights  thereunder  shall 
cease  and  determine,"  is  in  effect  an 
option,  revocable  at  any  time.  Borst 
V.  Simpson  (1889)  90  Ala.  373,  7  So. 
814. 

But  such  is  not  the  case  where  the 
instrument  contains  a  formal  grant 
in  fee  upon  a  recited  valuable  con- 
sideration presently  paid,  followed 
by  a  stipulation,  not  that  no  title 
should  vest,  but  in  substance  that  the 
title  thereby  vested  shall  be  devested 
upon  a  failure  to  pay  the  additional 
consideration ;  and  this,  notwithstand- 
ing the  instrument  then  proceeded  to 
say  that,  "if  such  pa3anent  is  so  made, 
then  this  conveyance  is  binding  from 
the  date  hereof."  Bethea  v.  McCul- 
lottgh  (1916)  195  Ala.  480,  70  So.  680. 
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A  contract  between  the  awner  of 
land  and  another  person,  whereby,  in 
consideration  of  snch  other  person's 
undertaking  to  bring  to  the  attention 
of  capitalists  the  water  power  on  the 
property  and  to  proceed  at  once  to 
develop  the  water  power  and  get  ready 
to  subdivide  said  land,  and,  within 
four  months  from  the  date  of  the  in- 
strument, to  "commence  actual  opera- 
tion to  develop  the  water  power,''  the 
owner  agrees  'to  make  a  deed  of  gen- 
eral warranty  to  the  said  lands  "when 
all  the  purchase  money  is  paid,"  and, 
fixing  the  time  for  pasonent  thereof, 
contained  a  further  provision  that  "if 
actual  work  has  not  commenced  on 
the  development  of  the  water  power 
herein  stipulated  wiUiin  the  period  of 
four  months,  then  this  contract  shall 
be  null  and  void,  and  no  damages  shall 
accrue  to  the  said  [second  party]  and 
his  associates/'  It  was  held  that  the 
provision  giving  the  second  party  the 
right  to  withdraw  at  pleasure  from 
the  enterprise,  within  the  time  limit 
fixed,  without  incurring  damage  there- 
for, shows  that  the  contract  was  not 
more  than  a  mere  option  to  such  par- 
ty and  a  promise  by  the  owner  to  sell, 
on  compliance  therewith  by  such  sec- 
ond party  or  assigns.  Lauderdale 
Power  Co.  v.  Perry  (1918)  —  Ala-  — , 
80  So.  476. 

An  agreement,  signed  only  by  the 
owners  of  the  property,  containing  a 
covenant  on  their  part  to  sell  and  con- 
vey certain  lands  to  the  other  party 
within  a  certain  period,  with  a  cor- 
responding covenant  on  the  part  of 
such  other  party,  in  consideration  of 
the  owners'  covenant,  to  purchase  said 
lands  within  the  same  period,  but 
further  stipulating  that,  upon  the  pay- 
ment of  the  cash  part  of  the  agreed 
price  for  the  land  and  upon  the  deposit 
of  certain  stock  according  to  the  terms 
of  the  agreement,  the  escrow  holder 
shall  turn  over  the  deed  from  the  first 
party  to  the  second  party,  and  that  in 
case  the  money  and  stock  should  not 
be  deposited  with  the  said  escrow 
holder  in  accordance  with  the  terms  of 
the  contract,  on  or  before  a  stated 
date,  then  "the  said  escrow  holder  is 
authorized  and  directed  to  return  said 
deed  to  said  party  of  the  first  part,  or 
their  representatives,  for  cancelation," 


Is  an  option,  and  not  an  absolnte 
agreement  to  sell  and  convey.  Mont- 
gomery V.  Waldeck  (1905)  2  Alaska, 
681. 

A  contract  reciting  the  receipt  of 
the  sum  of  $100  "as  earnest  money  and 
part  payment  for  the  following 
described  property,  a  warranty  deed 
to  be  furnished  as  soon  as  the  title  is 
examined,  which  is  guaranteed  per- 
fect," and,  further,  that  "the  entire 
deal  is  to  be  closed  within  sixty  days," 
is  an  option  rather  than  a  contract  of 
purchase,  there  being  nothing  obligat- 
ing the  second  party  to  take  the  land  if 
the  title  should  be  found  to  be  perfect 
Indiana  &  A.  Lumber  &  Mfg.  Co.  v. 
Pharr  (1907)  82  Ark.  578,  102  S.  W. 
686. 

An  instrument  styled  an  "option 
deed,"  by  which  it  was  provided  that, 
in  consideration  of  $1  and  the  under- 
taking of  the  other  party  to  pay  the 
sum  of  $1,000  before  a  certain  date, 
the  owner  granted  and  sold  the  prop- 
erty in  question  to  the  second  parly, 
with  a  further  provision  that,  if  the 
second  party  should  fail  to  pay  the 
said  sum  within  a  certain  time,  the 
conveyance  should  be  void  and  all 
rights  and  liabilities  thereunder 
should  cease,  is  a  mere  offer  to  selL 
Jones  Y.  Lewis  (1909)  89  Ark.  868,  117 
S.  W.  561. 

A. contract  by  the  owners  of  stock 
in  a  mining  corporation  as  parties  of 
the  first  part,  reciting  that  the  parties 
of  the  second  part  desire  to  buy  stock 
and  mine  if  the  test  which  they  shall 
cause  to  be  made  prove  satisfactory, 
"and  shall  take  possession  of  the  mine 
and  make  improvements  in  it,  and 
that  the  stockholders  shall  assign 
the  stock  to  trustees  and  that  the 
parties  of  the  second  part  shall  pay, 
at  a  time-  fixed,  a  certain  sum  to  the 
trustees  for  the  stockholders,  and  have 
the  stock,  but  forfeit  their  improve- 
ments and  redeliver  possession  if  they 
fail  to  pay,"  but  which  contains  no 
obligation  on  the  part  of  the  second 
parties  to  purchase  the  stock,  is  a 
mere  option.  Gordon  v.  Swan  (1872) 
43  Cal.  564,  3  Mor.  Min.  Rep.  84. 

An  agreement  in  the  following  lan- 
guage :  "This  is  to  certify  that  Sandy 
J.  White  has  an  option  of  purchase 
of   [certain  .  described  property]  .  for 
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the  sum  of  $10»200,  to  be  paid  as  fol- 
lows, to  wit:  $250  cash  down,  the 
balance  of  $9,950  to  be  paid  on  or  be- 
fore AufiTUSt  the  15th,  1903«  and  if 
aaid  sum  is  not  paid  at  said  date  then 
the  above  sum  to  be  forfeited.  .  .  . 
We  agree  to  give  an  abstract  of  title 
and  also  to  giye  possession  within 
thirty  days  from  date  if  sale  is  made. , 
Said  $250  is  receipted  as  part  pay- 
ment upon  said  land,"  amounts  to  an 
option  to  purchase  and  no  more,  there 
being  no  mutuali^  of  obligation,  and 
the  agreement  nowhere  imposing  lia- 
bility upon  White  to  make  the  pur- 
chase. White  y.  Bank  of  Hanford 
(1906)  148  CaL  652,  88  Pac.  698. 

An  escrow  instruction  directed  by 
a  prospective  purchaser  to  the .  de- 
positary, wherein  it  was  stated:  "I 
herewith  hand  you  check  for  $1,000, 
and  agree  to  deposit  with  you  $4,500 
in  cash  on  or  before  fifteen  days  from 
this  date,  and  agree  within  said 
^fteen  days  to  execute  and  deliver  to 
you  one  promissory  note  and  mort- 
gage, securing  claim  on  property  de- 
acribed  below/'  in  favor  of  the  owner 
of  the  property,  and  the  depositary 
was  instructed  to  deliver  the  $1^00, 
together  with  the  mortgage  agreed  to 
be  executed  and  the  $4,500  agreed  to 
be  deposited,  to  the  owner,  upon  re^ 
ceipt  of  the  deed  for  the  property,  ac- 
con^ianied  by  a  certificate  of  title, 
and  further  providing  that  "in  event 
you  are  unable  to  cmnply  with  these 
inatructions  within  fifteen  days  from 
the  date  hereof,  on  account  of  my 
failure  to  comply  with  the  terms  here- 
in stated,  you  are  authorised  to  pay 
to  the  seller  $1,000  as  forfeit,  and 
hold  balance  subject  to  my  order,"  is 
a  mere  option,  and  not  a  contpct  to 
purchase,  in  as  much  as  the  intending 
purchaser  does  not  obligate  himself 
to  complete  the  purchase.  Pebl  v. 
Fanton  (1911)  17  CaL  App.  247,  119 
Pac.  400. 

A  contract  for  the  sale  of  real  prop- 
erty for  the  sum  of  $30,000,  of  which 
^1,000  was  paid  forthwith,  $14,000 
was  to  be  paid  on  execution  and  de- 
livery of  the  deed,  and  the  balance  in 
4Bubsequent  instalments,  im>viding 
that,  upon  the  failure  of  the  second 
party  to  comply  with  the  terms  of  the 


agreement,  the  parties  of  the  first 
part  ahould  be  relieved  from  all  obli- 
gation in  law  and  equity  to  convey 
said  property,  and  that  all  rights  of 
the  second  party  therein  should  cease, 
and  the  said  sum  of  $1,000  should  be 
forfeited  as  damages,  gives  the  pro- 
posed purchaser  an  option  to  pur- 
chase without  any  obligation  beyond 
the  fact  that  he  is  subject  to  the  loss 
of  his  forfeit  money  if  he  does  not 
complete  the  transaction.  Becl&with- 
Anderson  Land  Co.  v.  Allison  (1915) 
26  Cal.  App.  473,  147  Pac.  482. 

An  agreement  reciting  that  the 
owner  has  received  from  the  second 
party  the  sum  of  $300,  "as  part  pay- 
ment for  the  following  described  real 
property,"  and  that  "the  entire  price 
to  be  paid  for  the  above-described  real 
property  is  $28,500,  and  to  be  paid  as 
follows:  Three  hundred  dollars  cash 
as  hereinbefore  mentioned.  Six  thou- 
sand two  hundred  dollars  on  or  be- 
fore ninety  days  after  date.  The  bal- 
ance of  $22,000  to  be  divided  in  six 
equal  payments,"  and,  further,  that 
"it  is  distinctly  understood  that  this 
instrument  is  an  option  exclusively, 
and  that  the  holder  of  said  option  has 
no  right  to  enter  on,  or  in  any  man- 
ner assume  ownership  or  possession 
of,  any  part  of  said  above-described 
property  until  the  above-mentioned 
$6,200  is  paid,  and  said  [second  party] 
has  executed  above-mentioned  notes, 
and  the  agreement  for  sale  of  real  es- 
tate, as  herein  called  for,  is  duly  es- 
crowed. A  good  and  sufficient  agree^ 
ment  for  the  sale  of  real  estate,  •  •  • 
to  be  executed  and  delivered  •  .  . 
on  or  before  [a  certain  date.]  If  the 
said  payment  of  $6,200  is  not  paid  or 
tendered  on  or  before  the  said  14th 
day  of  March,  1912,  then  this  contract 
to  be  void  and  of  no  effect,  and  both 
parties  released  from  all  obligations 
herein;  and  in  that  event  the  said 
$300  paid  on  this  date  is  to  be  retained 
by  the  [first  party]  as  liquidated  dam- 
ages," is  a  mere. option  to  purchase. 
Compton  Land  Co.  v.  Vaughan  (1917) 
88  Cal.  App*  130,  164  Pac.  610. 

An  agreement  stating  that  the  party 
of  the  first  part  sells  and  agrees  to 
<:onvey  to  the  party  of  the  second  part 
certain    described    property    for    a 
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stated  sum  "to  be  paid  as  follows: 
$1,000  to  be  placed  in  escrow  .  .  . 
to  be  turned  over  to  the  party  of  the 
first  part  upon  the  finding  of  market- 
able titles  by  party  of  the  second  part; 
fSOyOOO  on  or  before  December  1, 
1912;  $100,000  March  1,  1918,  the 
same  to  be  evidenced  by  promissory 
note  bearing  interest  at  the  rate  of 
6  per  cent  per  annum,  payable  semi- 
annually, to  be  secured  by  first  mort- 
gage,'' that  the  first  party  will  execute 
warranty  deed  to  the  second  party,  his 
heirs  or  assigns,  or  nominee,  ''upon 
the  payment  of  the  said  $80,000,  and 
the  execution  of  note  and  mortgage  as 
above  set  forth,"  and  that  ''it  is  mu- 
tually agreed  that  the  time  of  payment 
shall  be  an  essential  part  of  this  con- 
tract, and,  in  case  of  the  failure  of  the 
said  party  of  the  second  part  to  make 
either  of  the  payments  above  men- 
tioned, this  contract  shall  be  for- 
feited and  determined,  at  the  election 
of  the  said  party  of  the  first  part,  and 
the  said  party  of  the  second  part  shall 
forfeit  all  payments  made  on  this  con- 
tract as  liquidation  of  all  damages  to 
party  of  the  first  part,"  is  an  option  to 
purchase,  and  not  a  contract  of  sale. 
Stelson  v.  Hajgler  (reported  here- 
with) ante,  550. 

An  agreement,  signed  by  the  owners 
only,  reciting  the  receipt  of  the  sum 
of  $500  as  part  of  the  purchase  price 
of  certain  described  property,  and 
providing  that  if  a  subsequent  pay- 
ment should  not  be  made  or  tendered 
on  or  before  a  stated  date,  "then  this 
receipt  to  be  void  and  of  no  effect,  and 
both  parties  released  from  all  obliga- 
tion herein ;  and  in  that  event  the  said 
$500  paid  on  this  date  is  to  be  for- 
feited as  liquidated  damages.  In  case 
title  is  found  defective  and  cannot  be 
corrected  within  a  reasonable  time, 
then  this  deposit  of  $500  is  to  be  re- 
turned, and  this  receipt  shall  be  null 
and  void,"  is  nothing  more  than  an 
option  of  purchase.  Hessell  v.  Neal 
(1913)  25  Colo.  App.  300,  137  Pac.  72. 

An  agreement  by  which  the  owners 
of  land  undertook,  in  consideration  of 
a  specified  sum  to  be  paid  as  design 
nated,  to  sell  and  convey  to  the  other 
party,  or  his  assigns,  the  mineral  in- 
terests in  the  land  described  at  any 


time  within  a  given  number  of  days, 
if  the  latter  should  see  fit  to  pay  the 
balance  of  the  purchase  money,  but 
containing  no  corresponding  agree- 
ment on  the  part  of  the  second  party 
to  buy  such  mineral  interest  and  pay 
the  stipulated  sum,  is  a  mere  option. 
Black  V.  Maddox  (1898)  104  6a.  167, 
80  S.  E.  723. 

A  contract  by  which  the  owner  of 
land  agreed  to  sell  it  to  the  second 
party  for  $800,  to  be  paid  in  instal- 
ments, to  fall  due  as  therein  provided, 
and  further  stipulating  that,  in  case 
the  second  party  should  fail  to  pay 
"one  or  either  of  those  notes  as  they 
come  due,"  he  would  pay  certain  rent 
for  the  use  of  said  farm,  is  a  lease 
with  an  option  to  the  tenant  to  pur- 
chase. Hodnett  v.  Mann  (1912)  10 
6a.  App.  666,  78  S.  E.  1082. 

A  contract  entered  into  by  the  own- 
er of  an  interest  in  real  estate,  which 
recites  that  the  purchaser  agrees  to 
buy  the  undivided  one-<half  interest 
of  three  minor  heirs,  and  that,  "if  he 
shall  not  buy  said  interest  of  said 
minor  heirs  for  the  said  sum  of  $2,500, 
upon  the  terms  aforesaid,  then  this 
agreement  shall  be  of  no  effect,  and 
the  first  party  shall  be  under  no  obli- 
gation to  convey  her  interest  in  said 
property,"  is  a  mere  option,  and  not  a 
contract  of  sale.  Martin  v.  Wilson 
(1913)  24  Idaho,  353,  184  Pac.  532. 

An  agreement  reciting  that  the 
party  of  the  first  part  has  bargained 
and  hereby  sells  and  agrees  to  convey 
by  warranty  deed  on  or  before  a  cer- 
tain date,  to  the  party  of  the  second 
part,  certain  described  realty,  and  for 
the  same  consideration  to  deliver  full 
possession  of  said  property  to  the 
second  party  on  or  before  such  date, 
and  further  providing  that,  if  the 
second  party  shall  fail  to  pay  the 
second  instalment  of  the  purchase 
price,  "this  contract  shall  be  null  and 
void  and  terminate  by  limitation,  and 
the  first  party  shall  keep  the  said  $50, 
as  a  forfeiture  and  damages,"  is,  al- 
though ambiguous  in  its  terms,  an 
option  rather  than  a  sale,  where  it  ap- 
pears that  all  parties  to  the  contract 
so  understood  it  at  the  time.  Hop- 
wood  V.  McCausIand  (1908)  120  Iowa» 
218,  94  N.  W.  469. 
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A  provision  in  a  lease  that  the  ten* 
ant  may  become  a  purchaser  within 
the  period  specified  in  such  lease,  by 
payment  of  a  stipulated  amount,  is 
merely  an  option  to  purchase,  notwith- 
standing  such  lease  was  made  in  pur« 
nuance  of  an  understanding  that  the 
lessor  should  take  a  conveyance  of 
the  land  from  the  owner  and  execute 
a  lease  to  the  lessee,  fixing  the  rental 
price  of  the  premises  at  an  amount  to 
be  determined  by  some  agreed  rate  of 
interest  on  the  amount  of  money  in* 
vested,  and  such  amount  was  the 
junount  for  which  the  lessee  might  a&r 
<iuire  title.  Schoonover  v.  Petcina 
<1904)  126  Iowa,  261, 100  N.  W.  490. 

In  Re  Shields  Bros.  (1907)  184 
Iowa,  559,  10  L.R.A.(N.S.)  1061,  111 
Nf.  W.  963,  it  was  held  that  a  contract 
which  recited  that  the  first  party 
'^hereby  agrees  to  sell  to  the  second 
party  on  the  performance  of  the 
agreement  by  the  second  parly  as 
hereinafter  mentioned,"  the  second 
party,  ''in  consideration  of  the  prem- 
ises," agreeing  to  pnrcfaase  certain 
described  real  estate  for  a  stated  sum, 
to  be  paid  in  the  amounts  and  at  the 
times  stipulated,  "deed  to  be  delivered 
and  possession  given"  at  a  date  subse- 
-quent  to  that  of  the  contract,  and  by 
which  ttie  first  parties  were  to  pay  the 
taxes  on  the  land  for  the  current  year, 
and  which  recited  that  if  default  shall 
be  made  in  payment,  "in  consideration 
•of  the  damage,  injury,  and  expense 
thereby  resulting,  .  .  .  this  agree- 
ment shall  be  void  and  of  no  effect, 
and  the  second  party  shall  have  no 
•claim  in  law  or  equity  against  the  first 
party,  nor  to  ^e  above-mentioned  real 
estate;  and  any  claim,  or  interest,  or 
right  the  second  party  may  have  here- 
under ...  or  any  payments  made 
hereunder  shall,  on  such  default, 
^ease  and  determine  and  become  for- 
feited without  any  declaration  or  act 
of  the  first  party.  .  .  .  But  if  said 
sums  of  money  and  interest  are  paid 
as  aforesaid  .  •  .  the  first  party 
will  •  .  .  execute  and  deliver  a  war- 
ranty deed  to  said  premises  as  above 
agreed,"  must  be  treated,  in  view  of 
tile  provisions  therein  above  quoted 
and  the  testimony  of  the  parties  that 
it  was  so  intended  and  understood  by 


them,  as  one  granting  only  the  right  to 
exercise  an  option,  rather  than  as  an 
agreement  of  sale. 

A  written  instrumoit,  consisting  of 
a  printed  blank  embodying  the  usual 
provisions  of  a  contract  of  sale  of 
land,  with  certain  stipulations  written 
in  blank  spaces  left  for  the  purpose  of 
specifying  the  description  of  the  prop- 
erty, the  names  of  the  parties,  and  the 
terms  of  payment,  which,  after  recit- 
ing the  consideration  to  be  paid,  con- 
tained the  following  stipulation:  "If 
said  note  of  |9,950  is  not  paid  when 
due,  this  contract  is  null  and  void. 
Second  party  forfeits  his  $50  paid, 
and  first  party  refunds  notes  given  by 
second  party.  It  is  agreed  that  tile 
now  on  said  land,  not  laid,  shall  be 
property  of  the  second  party,"  may  be 
construed  in  the  light  of  the  circum- 
stances under  which  the  blank  con- 
tract was  filled  out  and  signed,  and 
the  subsequent  practical  abandon- 
ment thereof  by  the  second  party,  in- 
dicated by  his  proposal  to  the  first 
party  to  effect  a  second  sale  of  the 
land  to  another  party  on  wholly  dif- 
ferent terms  from  those  embodied  in 
the  contract,  as  evidencing  an  inten- 
tion of  the  parties  to  enter  into  a  con- 
tract which  would  give  the  second 
parly  nothing  more  than  a  mere  op- 
tion. Low  V.  Young  (1912)  158  Iowa, 
15,  138  N.  W.  828. 

An  agreement  for  the  sale  of  real 
estate  upon  certain  conditions  prece- 
dent, by  which  neither  a  legal  nor  an 
equitable  title  is  conveyed  to  the  pur- 
chaser, and  the  provision  for  forfeiture 
in  which  showed  it  to  be  clearly  the 
intention  of  the  parties  that  such  title 
should  not  pass  until  the  purchase 
price  was  paid,  and  stipulating  that 
time  shall  be  of  the  essence  of  the 
contract,  and  that  the  failure  to  per- 
form any  of  its  conditions  shall  ren- 
der the  contract  null  and  void,  is  a 
mere  option  to  purchase.  Brown  v. 
Thomas  (1887)  37  Kan.  282,  15  Pac. 
211. 

An  agreement,  reciting  a  consider- 
ation of  $1,  to  sell  land  for  a  certain 
price,  and  providing  that  the  party  of 
the  second  part  shall  have  twelve 
months  to  explore  for  metals  and  min- 
erals, that  the  party  of  the  first  part 
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shall  contkiue  in  possession,  and  that 
in  case  pasrment  or  other  satisfactory 
arrangements  to  complete  the  bargain 
shfall  not  be  made  in  the  time  specified, 
''then  all  obligations,  express  or  im- 
plied, under  this  agreement,  shall 
cease  and  neither  party  shall  have  any 
claim,  either  in  law  or  equity,  on  the 
other  by  virtue  of  this  agreement,"  is 
a  mere  option.  Litz  v.  Goosling 
(1892)  93  Ey.  186,  21  L.R.A.  128,  19 
S.  W.  527. 

An  agreement  by  the  owner  of  a 
tract  of  land,  reciting  the  consider- 
ation as  $1  paid  by  another,  to  con- 
vey such  land,  upon  the  payment  of 
$8  an  acre,  within  twelve  months  of 
its  date,  and  not  binding  the  other 
party  in  any  way,  is  a  mere  option. 
Noble  V.  Mann  (1907)  32  Ky.  L.  Rep. 
30,  105  S.  W.  152. 

A  contract  binding  the  owner  of 
land,  for  a  valuable  consideration,  to 
convey  the  land  to  the  other  party  and 
his  assignees  upon  demand,  in  pay- 
ment of  the  purchase  price  within  one 
year,  but  which  does  not  bind  the 
other  party  to  take  the  land  at  any 
time,  is  merely  an  option.  Fields  v. 
Vizard  Invest.  Co.  (1916)  168  Ky.  744, 
182  S.  W.  934,  Ann.  Cas.  1918D,  336. 

A  contract  by  which  the  vendor 
alone  is  bound,  and  which  provides 
that,  in  the  event  that  the  party  of  the 
second  part  shall  fail  to  fulfil  the 
agreement  therein  entered  into,  the 
sum  therein  acknowledged  as  paid 
shall  be  forfeited  to  the  party  of  the 
first  part  is  merely  an  option.  Hans- 
GOM  V.  Blanchabd  (reported  here- 
with) ante,  545. 

An  agreement  entered  into  between 
the  owner  of  property  and  another, 
whereby  he  agreed  that  the  other 
party  might,  during  the  year,  pur- 
chase the  same  for  the  sum  of  |5,000, 
and  the  other  agreed  and  obligated 
himself  to  pay  to  the  owner  for  the 
privilege  the  sum  of  $1,000,  at  the  ex- 
piration of  the  year,  if  he  did  not  pur- 
chase the  property  for  the  aforesaid 
sum  of  $5,000,  and  stipulated  that,  if 
he  should  complete  the  purchase  with- 
in the  year,  the  $1,000  should  be  con- 
sidered as  included  in  the  purchase 
money  and  should  not  be  required  of 
him,  is  not  an  agreement  of  sale,  but 


a  mere  option.    Grabenhorst  y.  Nice- 
demus  (1875)  42  Md.  236. 

In  Womack  v.  Coleman  (1904)  92 
Minn.  328,  100  N.  W.  9,  an  agreement 
reciting  that  whereas  the  party  of  the 
fijrst  part  "has  r^resented  that  he 
holds  an  option  of  purchase  on  the 
hereinafter  described  property,  and 
that  said  option  expires  on  or  about 
the  1st  day  of  April,  A.  D.  1901,  and 
whereas  he  is  desirous  of  convesring 
an  option  and  confirming  the  sale  of 
the  hereinafter  described  premises  to'^ 
the  second  party,  the  said  party  of  the 
first  part,  in  consideration  of  the  cove- 
nants and  agreements  of  said  party  of 
the  second  part,  "does  hereby  sell  and 
agree  to  convey  or  cause  to  be  con- 
veyed unto  the  said  party  of  the 
second  part  or  his  assigns,  by  deed  of 
warranty,  upon  the  prompt  and  full 
performance  by  the  said  party  of  the 
second  part  of  his  part  of  this  agree- 
ment, the  following  described  prem- 
ises .  .  .  and  the  said  party  of  the 
second  part,  in  consideration  of  the 
premises,  hereby  agrees  to  pay  to  the 
said  party  of  the  first  part  as  and  for 
the  purchase  price  of  said  premises, 
the  sum  of  $145,000,  in  manner  and  at 
the  times  following,  to  wit:  Firsts 
at  the  signing  of  this  contract,  said 
second  party's  certain  promissory 
note  for  $15,000  "shall  be  placed  in 
escrow,"  conditioned  that  the  said 
second  party  shall  fulfil  the  terms  of 
this  contract,  and,  should  he  not  fulfil 
same,  that  the  said  note,  or  the 
moneys  equivalent  thereto,  shall  be 
absolute  forfeiture  and  indemnity  to 
tibe  said  party  of  the  first  part,  or 
those  whom  he  may  represent,  an4 
that  this  agreement  and  all  the  con- 
ditions thereof,  upon  such  forfeiture^ 
shall  be  absolutely  null  and  void  as  to 
all  parties  thereto,"  the  agreement 
further  providing  that,  should  the  ti- 
tle of  the  property  prove  defective, 
the  said  note  should  be  returned  to 
the  second  party,  and  that,  should  the 
first  party  for  any  reason  be  unable  to 
fulfil  the  conditions  of  the  contract 
and  deliver  deed  of  warranty  to  the 
property,  "then  and  in  that  case  this 
agreement  shall  be  void  and  of  na 
effect,  and  the  said  forfeiture  herein- 
before set  forth  shall  be  returned  in 
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full  to  the  said  party  of  the  secoiMl 
part,  time  being  of  the  essence  of  this 
contraot,"  although  in  the  form  of  a 
contract  of  purchase  and  sale,  was 
held  to  be  no  more  than  an  option,  the 
second  party  not  being  obligated  to 
make  the  remaining  payments  and  ac- 
cept the  conveyance,  even  though  a 
good  and  sufficient  title  should  be  ten- 
dered* 

An  agreement,  signed  by  the  own- 
er's agent  and  the  prospective  pur- 
chaser, whereby  the  latter  agreed  to 
purchase  the  premises  for  a  stated 
sum,  and  9^0  was  acknowledged  paid  as 
earnest  money  and  in  part  purchase, 
$450  was  to  be  paid  on  or  before  sixty 
days  after  date^  and  the  balance  on  or 
before  one  year  from  the  date  of  clos- 
ing the  deal,  and  also  providing  that 
in  case  the  title  to  the  premises  could 
not  be  perfected  the  agreement  should 
be  void  and  the  $50  refunded,  but 
that,  if  the  title  was  perfected  and  not 
taken  within  sixty  days  from  the  date 
thereof,  the  $50  was  to  be  forfeited,  is 
only  an  option.  Libby  v.  Parry 
(1906)  98  Minn.  866,  108  N.  W.  299. 

A  contract  witnessing  'i;hat  said 
first  party  agrees  to  release  and  con- 
vey by  quitclaim  deed,  without  cove- 
nants, to  second  parties,  or  to  any  per- 
son designated  by  them  or  either  of 
them,  within  three  years  from  and 
after  the  date  hereof,  with  the  right 
to  said  second  parties  to  demand  an 
extension  of  said  term  of  two  years' 
additional  time,  if  they  should  require 
and  so  elect  and  demand,  which  ad- 
ditional time,  if  required  and  de- 
manded, said  first  party  agrees  to  ex- 
tend and  grant  .  .  .  for  $500  for 
each  and  every  lot,  all  his  interest  in 
and  to  the  following  described"  city 
lots,  the  second  party  agreeing  to  as- 
sume and  pay  all  taxes  and  assess- 
ments assessed  or  levied  upon  the 
premises  during  the  life  of  the  con- 
tract, and  interest  at  the  rate  of  5  per 
cent  per  annum,  from  the  date  of  the 
contract  to  the  date  of  any  convey- 
ance which  might  be  executed  by  the 
fijrst  party  under  the  terms  of  the  con- 
tract, the  second  party  being  given 
the  right  to  build  a  house  on  each  of 
certain  described  lota,  and  agreeing  to 
build  not  lees  tban  five  such  honses,  to 


cost  not  less  than  a  stated  amount, 
Mid  to  be  completed  within  four 
months,  ''and  to  keep  and  maintain 
such  work  so  that  every  of  said  lots 
and  property  affected  thereby  shall  be 
free  from  judgment,  attachment,  and 
liens  of  any  kind  or  sort  whatsoever; 
and  containing  a  further  provision 
that  whenever  a  house  and  lot  should 
be  sold  by  the  second  party  the  first 
party  would  receive  in  payment  a 
mortgage  thereon;  that  in  event  of 
the  second  party's  failure  to  comply 
with  his  undertaking  the  first  party 
should  have  the  right,  at  his  election,, 
to  cancel  and  terminate  the  contract 
and  all  rights  of  the  second  party 
thereunder,  it  being  further  expressly 
understood  and  agreed  ''that  said 
second  parties  have  no  estate,  rights 
title  or  interest  in  or  to  said  lands  or 
any  of  them  in  this  contract  described, 
beyond  the  right  to  build  and  con- 
struct houses  on  certain  of  said  lots, 
and  to  handle  and  control  the  sale  of 
all  said  property  to  third  parties  at 
prices  and  upon  making  payment  as 
herein  provided;  but  all  and  every  of 
said  lots  are  to  remain  the  property  of 
said  first  party  until  conveyance  and 
release  is  furnished  in  accordance 
herewith," — ^is  an  option  for  the  sale 
of  real  estate,  and  not  an  executory 
contract  of  purchase.  Moore  v.  Allen 
(1909)  109  Minn.  139,  128  N.  W.  292* 
An  instrument  reciting  that  the 
party  of  the  first  part,  in  consider- 
ation of  the  sum  $1  in  hand  paid,  and 
in  further  consideration  of  the  ben- 
efit derived  from  the  location  of  the 
railroad  of  the  said  party  of  the 
second  part  across  the  land  of  the 
party  of  the  first  part,  "does  by  these 
presents  hereby  agree  to  the  contract 
and  sell  and  convey  by  deed  of  war- 
ranty to  the  party  of  the  second  part**^ 
certain  described  lands,  "and  the  par- 
ty of  the  first  part  agrees  to  execute 
and  deliver  to  the  party  of  the  sec* 
ond  part  a  warranty  deed  to  said 
land  at  any  time  within  two  years 
from  l^e  date  of  this  instrument^ 
whenever  required  by  the  party 
of  the  second  part  so  to  do;  pro- 
vided and  upon  condition,  never- 
theless, that  the  said  party  of  the 
second.  part»  their  successors  or  as- 
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signs,  or  legal  representatives,  pay  to 
the  party  of  the  first  part  the  whole 
sum  of  |1  for  the  amount  of  land  so 
conveyed  as  aforesaid,''  conveys  no 
title,  but  gives  simply  an  option  to 
demand  a  conveyance  within  two  years 
from  the  date,  upon  tender  of  the  pur- 
chase price.  Louisville  &  N.  R.  Go. 
V.  Gulf  of  Mexico  Land  &  Improv.  Co. 
ri903)  82  Miss.  180,  100  Am.  St.  Rep. 
627,  33  So.  845. 

An  instrument  in  the  form  of  a 
deed,  witnessing  that  the  parties  of 
the  first  part  "have  granted,  bar- 
gained, and  sold,  and  by  these  pres- 
ents do  grant,  bargain,  and  sell,  unto 
the  party  of  the  second  part,"  certain 
described  premises,  and  stating:  'The 
conditions  of  this  indenture  are: 
First,  the  parties  of  the  first  part  are 
to  receive  on  the  1st  day  of  October, 
1897,  the  sum  of  |100  per  acre  for  said 
lands,  payable  on  that  day  as  follows : 
$500  in  cash  and  the  balance  thereof 
in  three  promissory  notes  of  equal 
amounts,  due  in  one,  two,  and  three 
years  .  .  .  said  notes  to  be  se- 
cured by  a  first  deed  of  trust  upon 
said  lands;  .  .  .  second,  at  the 
time  of  the  payment  of  the  said  cash 
and  notes  and  trust  deed  securing  the 
same  the  said  parties  of  the  first  part 
shall  deliver  to  the  party  of  the  sec- 
ond part  a  good  and  perfect  warranty 
deed  of  said  lands;  .  .  .  third,  the 
party  of  the  second  part  has  the  right 
to  enter  upon  said  lands  for  the  pur- 
pose of  drilling  for  mineral,  to  sink 
a  shaft  or  shafts  thereon,  and  to  ex- 
tract ore  therefrom;  to  build  and  equip 
a  reduction  plant  thereon ;  to  use  tim- 
ber, stone,  and  other  material  for  its 
construction  from  said  lands;  at  all 
times  having  due  regard  for  the  pres- 
ervation of  the  growing  crops  there- 
on," is,  notwithstanding  the  use  of  the 
words,  "grant,  bargain,  and  sell," 
nothing  more  than  an  option.  Dun- 
away  V.  Day  (1901)  168  Mo.  416,  63 
S.  W.  731. 

A  contract  reciting  that  the  first 
party,  in  consideration  of  the  sum  of 
$20,000,  to  be  paid  as  thereinafter 
specified,  'lias  this  day  sold  in  fee 
simple"  to  the  second  party  the  cer- 
tain described  premises,  and  in  which 
the  second  party,  for  himself  and  as- 


signs, agreed,  "subject  to  the  condi- 
tions hereinafter  named,  to  pay  the 
said  sum  of  $20,000  as  follows,"  but 
concluding:  "It  is  understood  that, 
if  the  said  [second  party]  or  his  as- 
signs shall  neglect  or  fail  to  pay  or 
make  tender  of  the  first  payment  of 
$5,000  on  or  before  the  time  stipu- 
lated, then  this  agreement  to  be  whol- 
ly void,  and  shall  cease  to  be  binding 
on  either  of  the  parties  hereto,"  is  a 
mere  option.  Ramsey  v.  West  (1888) 
31  Mo.  App.  676. 

A  contract  which  simply  provides 
that  one  party  may  purchase  the  land 
of  the  other  party  at  a  stipulated 
price,  if  the  amount  should  be  paid  on 
or  before  a  certain  date,  and,  if  not 
paid  by  that  time,  then  that  said  con- 
tract should  be  null  and  void,  consti- 
tutes a  mere  option  to  buy  the  prox>- 
erty  within  the  time  specified,  and 
gives  neither  party  any  claim  for  dam- 
ages for  its  violation.  Huggins  v. 
Safford  (1896)  67  Mow  App.  469. 

A  contract  for  the  purchase  of  land, 
containing  a  clause  stating:  "It  is  un- 
derstood and  agreed  that  said  pur- 
chase shall  be  made  at  the  option  of 
the  said  party  of  the  second  part,  and 
if  said  party  of  the  second  part  does 
not  elect  to  so  purchase  said  land  on 
or  before  said  1st  day  of  January, 
1903,  then  this  contract  shall  be  null 
and  void,"  is  'a  mere  option.  Wallace 
V.  Figone  (1904)  107  Mo.  App.  362, 
81  S.  W.  492. 

An  agreement  stating  that,  "in  con- 
sideration of  the  covenants  and  agree- 
ments herein  specified,  the  said  party 
of  the  first  part  hereby  agrees  to  sell 
unto  the  said  party  of  the  second 
part  the  following  described  real  es-* 
tate  ...  for  the  sum  of  $2,000, 
$400  of  which  has  been  paid  in  hand, 
the  receipt  of  which  is  hereby  ac- 
knowledged. Now  if  the  said  party 
of  the  second  part  shall  pay  to  the 
party  of  the  first  part  punctually  the 
several  sums  set  forth,  and  at  the 
dates  set  forth  below,  to  wit  .  .  . 
then  the  said  first  party  will  convey 
or  cause  to  be  conveyed  to  said  party 
of  the  second  part  by  warranty  deed, 
the  above-described  premises,"  is  sim- 
ply an  option.  Darr  v.  Mummert 
(1899)  57  Neb*  878,  77  N.  W.  767. 
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In  an  instrument  stating:  ''We 
...  do  hereby  agree  taaell  [cer- 
tain described  property]  to  Henry 
Rothmann,  and  I»  Henry  Rothmainn, 
hereby  do  agree  to  purchase  the 
above-described  premises,  at  the  pur- 
chase price  of  $84,650,  and  pay  in 
hand  to  [first  parties]  $50,  the  receipt 
whereof  is  hereby  acknowledged,  to 
bind  contract,  which  is  to  be  executed 
at  [a  place  named]  and  upon  payment 
of  $1,000,  and  the  balance  according 
to  contract  as  follows,"  etc.,  is  not  an 
enforceable  contract  for  the  sale  and 
purchase  of  the  real  estate  therein  re- 
ferred to,  but  was  merely — ^at  least, 
so  far  as  the  vendee  was  concerned — 
an  agreement  that  he  would  thereafter 
execute  a  contract  to  purchase,  or  for- 
feit the  $50  paid  as  liquidated  dam- 
ages. Bennett  v.  Bgan  (1898)  8 
Misc.  421,  28  N.  Y.  Supp.  154. 

The  contract  evidenced  by  a  receipt 
for  'the  sum  of  $50  on  account  of  con- 
tract price  of  $25,500  on  the  sale  of 
[certain  described  premises],  $950  to 
be  paid  <m  this  day  and  $24,500  on  the 
delivery  of  the  deed,  the  contract  to 
be  made  at  the  office  of"  a  person 
named,  and  signed  by  the  owner  of 
the  property,  is  not  a  contract  for  the 
purchase  and  sale  of  the  premises,  but 
merely  an  option.  Levy  v.  Kottman 
(1895)  11  Misc.  372,  82  N.  Y.  Supp. 
241. 

A  memorandum  stating  that  A  sells 
to  B  a  certain  house,  "selling  price 
$29,800,  on  which  Mr.  Kurzman  lets 
$25  deposit.  .  .  .  Contract  to  take 
place  at"  a  certain  place  and  at  a 
certain  time,  ''$725  to  be  paid  on  con- 
tract," is  nothing  more  than  an  op- 
tion, and  certainly  not  an  enforceable 
contract.  Seidman  v.  Banner  (1906) 
51  Misc.  10,  99  N.  Y.  Supp.  862. 

A  contract  by  which  the  owner  of 
land  binds  himself  at'  any  time  previ- 
ous to  a  fixed  date  to  sell  a  certain 
tract  of  land  to  anyone  whom  the  sec- 
ond party  may  direet,  for  a  designated 
'sum,  but  not  obligating  the  second 
party  to  pay  such  sum,  is  an  option. 
Alston  V.  Gonnell  (1906)  140  N.  C.  485, 
58  S.  E.  292. 

A  contract  reciting  tiie  receipt  of 
the  sum  of  $300;  "on  account  of  pur- 
chase price  of  $10,000,  for  the  follow- 


ing real  property  .  .  .  terms  of 
sale  are  as  follows:  I  am  to  furnish 
complete  and  satisfactory  abstract  of 
title  and  warranty  deed,  conveying  tf 
good  and  marketable  title  in  fee  simple, 
free  of  encumbrances,  satisfactory  to 
the  attorney  of  the  nominee  of  said 
P.  V.  Andrews  &  Co.  ...  If  said 
title  is  not  satisfactory  as  aforesaid, 
I  agree  to  refund  the  said  $800,"  and 
signed  by  the  owner  only,  is  a  mere 
option  to  purchase.  Friendly  v.  El- 
wert  (1909)  57  Or.  599,  105  Pac.  404, 
Ann.  Gas.  1918A,  857. 

A  receipt  describing  certain  realty, 
and  stating  therein  in  effect  that  the 
money  was  received  as  earnest  of  the 
payor's  intention  to  purchase  the  land 
in  question  at  an  agreed  price,  to  be 
paid  as  specified,  with  an  agreement 
that  in  case  of  failure  of  title  or  if  for 
any  other  cause  the  land  should  not 
be  conveyed  free  of  encumbrances,  the 
money  should  be  returned,  and  that 
the  "purchaser  failing  to  make  the 
payments  above  specified,  the  deposit 
money  will  be  forfeited  as  stipulated 
damages,"  is  a  mere  option,  and  not 
a  contract  of  purchase.  Scott  v.  Mer- 
rill (1913)  74  Or.  568,  146  Pac.  99. 

An  agreement  to  purchase  land,  with 
a  stipulation  that  if  the  purchaser 
does  not  make  the  payment  provided 
by  the  agreement  within  the  limit  of 
the  time  specified,  the  agreement  shall 
be  null  and  void  and  all  parties  re- 
leased from  liability,  is  a  mere  option. 
Verstine  v.  Yeaney  (1904)  210  Fa. 
109,  59  Atl.  689. 

An  agreement  entered  into  by  one 
who  had  procured  options  from  divers 
landowners  giving  him  the  right  to 
elect  to  purchase  the  coal  underlying 
tiieir  respective  properties,  within  cer- 
tain limits  and  at  certain  prices,  and 
who,  in  addition  to  the  option  coal, 
owned  or  controlled  a  couple  of  tracts 
in  his  own  right,  by  which  he  agreed 
to  grant,  bargain,  and  sell  to  the  sec- 
ond party  all  the  coal  or  land  optioned 
by  him  as  therein  described  and  to  con- 
vey the  same  to  said  second  party  or 
his  assigns  by  deeds  of  general  war- 
ranty in  fee  simple,  provided  that  on 
or  any  time  before  March  2,  1901,  said 
second  party  should  give  to  said  first 
party  notice  in  writing  of  his  election 
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to  accept  the  property  described,  ^^ 
consideration  whereof  said  second 
party,  for  himself  or  his  as9igns, 
'agrees  to  pay  to  said  first  party  the 
sum  of  $1,  the  receipt  whereof  is  hei^ 
by  acknowledged,  in  full  for  this  op* 
tion,  and,  in  the  event  of  this  agree- 
ment being  absolute  by  the  election 
and  notice  above  mentioned,  then  and 
not  otherwise  said  second  party 
agrees  to  pay  said  first  party  the  sun- 
dry sums  between  the  prices  men- 
tioned in  said  options  to  the  individual 
farmers,  and  the  sum  of  $40  per  acre 
for  each  and  every  acre  which  may  be 
taken  up  and  to  which  good  titles  are 
to  be  had,  payable  as  follows:  When 
the  deeds  are  delivered  from  the  pres- 
ent owners  the  payments  to  the  farm- 
ers to  be  as  stipulated  in  the  options, 
and  the  same  may  be  determined  by 
surveys,"  is  not  a  contract  for  the 
sale  of  land,  but  one  for  the  sale  of 
the  option.  Strasser  v.  Stock  (1907) 
216  Pa.  577,  66  Atl.  87. 

An  agreement  by  which  one  party 
agrees  to  sell  and  convey,  and  the 
other  agrees  to  pay  or  cause  to  be  paid 
a  certain  sum  in  manner  specified,  but 
containing  a  clause  "that,  in  case  pay- 
ment is  not  made  as  hereinbefore 
stipulated,  then  this  agreement  to  be 
null  and  void  and  of  no  effect  what- 
ever, and  all  parties  hereto  to  be  re- 
leased from  all  liability  hereunder," 
is  an  option  to  purchase,  and  not  a 
binding  contract  of  sale.  McHenry  v. 
Mitchell  (1908)  219  Pa.  297,  68  Atl. 
729. 

An  agreement  by  which  the  first 
party  agrees  to  sell  and  convey  to  the 
aecond  party  certain  mineral  rights, 
^'for  which  the  party  of  the  second 
part,  their  heirs  or  assigns,  shall  pay 
$60  per  acre  for  each  and  every  acre, 
as  follows:  one  fourth  of  the  pur^ 
chase  money  at  the  time  of  making 
and  delivering  of  said  deed,  and  the 
balance  in  three  equal  annual  pay- 
ments from  the  date  of  said  deed  with 
interest  at  the  rate  of  5  per  cent  per 
jmnum  on  deferred  payments.  An  ab- 
atract  deed  with  a  certificate  of  title 
to  be  made  to  [second  party]  when 
the  first  payment  is  made,  and  the 
others  are  secured  by  .  .  .  mort- 
gage  on  the  property   hereby   sold. 


•  •  •  It  Is  expressly  understood  and 
agreed  that  if  the  first  payment  afore- 
said is  not  made  on  October  2,  a.  d. 
1899,  or  within  ten  days  thereafter, 
this  agreement  riiall  be  considered  as 
rescinded  and  neither  party  shall  be 
bound  thereby,"  is  not  a  completed 
contract  of  sale,  but  a  mere  option  to 
purchase.  Barnes  v.  Rea  (1908)  219 
Pa.  279,  68  Atl.  836. 

And  see  also,  to  the  same  effect, 
Barnes  v.  Rea  (1908)  219  Pa.  287,  68 
Atl.  839. 

A  contract  which  expressly  states 
that  its  purpose  is  "to  give  to  the  par- 
ty of  the  second  part  an  extension  of 
thirty  days  to  carry  out  the  terms  of 
the  written  contract  previously  made" 
and  executed  by  the  same  parties* 
which  was  conclusively  of  an  optional 
character,  is  not  to  be  construed  as 
converting  the  agreement,  as  between 
the  parties,  from  an  option  to  a  con- 
tract of  purchase  and  sale,  by  reason 
of  a  recital  therein  "that  the  terms 
in  the  contract  are  to  be  complied 
with  on  or  before"  a  day  named, — es- 
pecially where  it  has  been  treated  by 
the  parties  as  a  mere  extension  of  the 
option.  Standiford  v.  Eloman  (1912) 
284  Pa.  443,  83  Atl.  811. 

An  agreement  signed  only  by  the 
owner  of  land,  wherein  he  agrees  to 
convey  to  the  party  of  the  second  part 
on  payment  of  a  stated  sum  on  a  cer- 
tain date,  is  not  a  contract  of  pur- 
chase, but  simply  an  option.  Gira  v. 
Harris  (1901)  14  S.  D.  537,  86  N.  W. 
624. 

An  agreement  by  the  owner  of  land, 
reciting  that  the  '^arty  of  the  first 
part,  for  the  coasiderati<m  of  $8,000 
as  purchase  price  by  the  party  of  the 
second  part,  the  payment  to  be  as  fol- 
lows: Four  hundred  dollars  in  hand 
paid  to  party  of  the  first  part  .  .  . 
as  earnest  money  and  part  payment, 
and  ^,600  cash  within  thirty  days  of 
above  date,  together  with  three  notes," 
etc.,  agrees  to  convey  and  deliver 
within  thirty  days  certain  described 
lands  ''together  with  clear  title  and 
abstract  to  date,  and  with  above  prop- 
erty include  implements  and  stock  as 
per  bill  of  sale  attached  to  this  con- 
tract; also  purchaser  of  said  property 
is  to  receive  one  third  of  the  preaoit 
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crop  of  cabbage,  to  be  marketed  and 
delivered  on  market^  also  to  give 
peaceable  possession  to  the  above 
proper^  upon  the  consummation  of 
this  deal  within  thirty  days  of  above 
date,''  party  of  second  part  agreeing 
'to  comply  with  the  above  conditions 
within  thirty  days  or  forfeit  earnest 
money/'  but  which  contains  no  agree- 
ment on  the  part  of  the  second  party 
to  take  and  pay  for  the  lands,  is  mere- 
ly an  option,  although  it  contains  the 
further  stipulation  that  ''both  parties 
agree  to  comply  with  the  above  con- 
ditions and  clear  this  transaction 
through**  a  certain  bank.  Runck  v. 
Dimmick  (1908)  61  Tex.  Civ.  App. 
214,  111  S.  W.  779. 

A  contract  in  which  the  prospective 
purchaser  agrees  that  the  sum  of 
$2,000,  paid  to  the  seller  as  part  of 
the  cash  payment,  shall  be  forfeited 
to  the  seller  in  event  the  former  shall 
fail  or  refuse  to  perform  his  part  of 
the  contract,  but  that  it  shall  be  re- 
turned to  the  buyer  in  event  the  title 
should  be  found  defective,  and  that 
''in  the  event  the  buyer  forfeits  the 
$2,000  paid,  and  the  contract  thereby 
is  at  an  end,  then  the  said  sum  is  to 
be  divided  between  the  seller"  and  the 
4Beller's  agent,  is  an  option  contract, 
and  not  an  absolute  sale.  Slade  v. 
Crum  (1917)  —  Tex.  Civ.  App.  — ,  198 
S.  W.  728. 

A  contract  which  erpressly  stipu- 
lates that  the  second  party  does  not 
agree  to  make  any  of  the  other  pay- 
ments therein  specified,  that  "failure 
for  thirty  days  to  make  any  of  the 
payments  at  the  time  herein  specified 
shall,  at  the  option  of  the  parties  of 
the  first  part,  work  an  absolute  for- 
feiture of  this  agreement  and  of  all 
-moneys  theretofore  paid  for  said  par- 
ty to  the  second  part  thereunder,"  is 
conditional,  and  not  absolute.  Title 
Cruaranty  &  T.  Ck>.  v.  McDonnell 
<1908)  82  Wask  418,  78  Pac.  484. 

An  agreement  by  which  one  party 
agrees  to  sell  and  convey  to  the  other 
•certain  lands,  for  which  the  other  par- 
ty agrees  to  pay  a  specified  sum,  is  an 
option,  and  not  a  contract  of  sale, 
where  it  also  provides  that  the  second 
par^  shall  have  until  a  certain  date 
in  which  to  dect  whether  to  take  the 


land,  and  that  in  ease  he  shall  fail 
to  pay  the  purchase  money  on  or  be- 
fore such  date,  or  elept  not  to  take 
the  property,  'then  this  agreement 
shall  be  null  and  void,  and  the  parties 
thereto  shall  be  mutually  relieved 
therefrom."     Pollock    v.     Brookover 

(1906)  60  W.  Va.  75,  B  LJtJL(N.S.) 
408,  68  S.  B.  795. 

An  agreement  witnessing  that  in 
consideration -of  $1  in  hand  paid,  and 
for  the  further  consideration  of  $150 
per  acre  for  each  and  every  acre  used 
by  second  parties  for.  a  railroad  over 
the  premises,  "and  to  be  paid  upon  de- 
livery of  the  general  warranty  deed 
after  notice  of  acceptance  by  said  sec- 
ond party,"  and  containing  the  stipu- 
lation that,  if  the  railroad  should  not 
be  ''commenced  or  constructed  across 
said  land  within  twelve  months  from 
this  date,  then  this  contract  shall  be 
null  and  void  and  of  no  effect;  but, 
on  the  other  hand,  if  the  road  is  com- 
menced or  constructed  within  twelve 
months  from  this  date  across  said 
land,  then  said  second  party  shall  be 
entitled  to  hold  such  strip  of  land  in 
fee  simple  .  .  •  and  it  is  further 
agreed  that  in  the  event  that  the  said 
second  parties  fail  to  complete  said 
railroad  within  twenty-four  months 
from  this  date,  then  said  second  par- 
ties shall  pay  to  said  first  party  a  for- 
feit or  penalty  of  |200  for  every  year 
said  second  parties  fail  to  complete 
said  railroad,"  is  an  option,  and  not 
an  executory  contract.    John  v.  Elkins 

(1907)  68  W.  Va.  158,  59  S.  E.  961. 

A  contract  reciting  the  execution  of 
a  promissory  note  in  consideration 
for  the  sale  of  land,  and  giving  the 
maker  thereof  the  option  to  pay  the 
note  at  maturity  or  offset  it  by  a  con- 
veyance of  other  lands,  evidences  a 
sale  of  the  land  of  the  promisee,  not 
an  exchange  of  lands,  and  constitutes 
a  mere  option  of  sale  of  the  land  of 
the  promisor,  to  be  exercised  before 
the  date  of  the  maturity  of  the  note. 
Womack  v.  Agee  (1916)  79  W.  Va.  22, 
90  S.  E.  792. 

An  agreement  by  which  the  owner 
of  real  estate  agreed  that  on  the  pay- 
ment by  a  city  of  a  certain. sum  down, 
and  a  certain  further  sum  on  or  be- 
fore ten  years  from  that  date,  with  in- 
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terest,  the  owners  of  the  property 
would  convey  it  to  the  city  on  de- 
mandt  and  ti\at  in  the  meantime  the 
city  should  pay  the  taxes,  and  if  the 
city  should  fail  to  make  any  payments 
of  purchase  money  or  interest,  or  to 
pay  the  taxes,  the  owners  might  fore- 
close all  righ^or  equity  of  redemption 
of  the  city  in  and  to  the  premises,  and 
by  which  the  owners  of  the  land 
agreed  that  the  contract  should 
create  no  corporate  liability  whatever 
against  the  city,  is  merely  an  option, 
and  not  a  contract  to  purchase.  Per- 
rigo  V.  Milwaukee  (1896)  92  Wis.  286, 
66  N.  W.  1026. 

A  contract  entered  into  for  the  pur- 
pose of  settling  an  action  brought  up- 
on an  undertaking  given  upon  appeal 
from  a  judgment  foreclosing  a  land 
contract,  whereby  the  owner  stipu- 
lated that  in  consideration  of  $326 
then  paid  and  $12,000  to  be  paid  by 
defendant's  wife  within  thirty  days 
the  said  lands  were  to  be  conveyed  to 
the  wife,  the  action  dismissed,  and 
the  surety  released,  and  that  in  case 
said  sum  should  not  be  paid  within 
such  thirty  days,  then  the  sum  of  $326 
should  be  forfeited  and  a  deed  for  the 
property  placed  in  escrow  should  be 
handed  back  to  the  grantor,  and  a  fur- 
ther contract  stating  that  in  consid- 
eration of  the  sum  of  $626  "it  is  here- 
by agreed  that  the  time  for  the 
performance  of  the  stipulation  hereto- 
fore entesed  into  .  .  .  shall  be 
and  the  same  hereby  is  extended  for 
sixty  days;  and  in  consideration  of 
such  extension,  it  is  agreed  that  Mary 
E.  Jacobs  or  her  assigns  shall,  at  the 
expiration  of  said  sixty  days,  pay  the 
sum  of  $11,000,  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum, 
and  on  such  payment  shall  be  entitled 
to  a  conveyance  of  the  lands  men- 
tioned in  said  prior  stipulation  in 
fee  simple:  Provided,  however,  that 
in  case  said  sum  is  not  paid  upon  the 
said  date,  that  the  $1,000  paid  into 
said  bank  shall  be  forfeited,''  but  not 
signed  by  Mrs.  Jacobs,  constitutes  an 
option  to  buy,  and  not  a  contract  for 
the  sale  of  the  lands  in  question.  Nel- 
son V.  Stephens  (1900)  107  Wis.  186, 
62  N.  W.  168. 

A  contract  whereby  the  drner  of 


coal  lands  agrees  to  sell  and  convey 
to  the  other  party,  and  the  other  par^ 
agrees  to  pay  a  specified  price  there- 
for, but  which  contains  a  stipulation 
that  ''if  the  first  payment  aforesaid 
is  not  made  on  or  before  the  1st  day 
of  October,  1900,  or  as  soon  thereafter 
as  the  title  shall  be  examined  and  ac- 
cepted by  the  party  of  the  second  part 
.  .  .  or  his  heirs  or  assigns,  this 
agreement  shall  be  considered  as  re- 
scinded and  no  party  shall  be  bound 
thereby,"  is  an  option  ratiier  than  a 
contract  of  purchase,  especially  where 
it  has  been  so  characterized  and  treat- 
ed by  the  parties.  Standiford  v. 
Thompson  (1906)  68  G.  G.  A.  426,  186 
Fed.  991. 

In  Wheeling  Greek  Gas,  Ck>al  &  Goke 
Go.  V.  Elder-  (1909)  170  Fed.  216,  the 
court,  in  construing  a  like  contract, 
elected  to  follow  Standiford  v.  Thomp- 
son (Fed.)  supra,  rather  than  a  deci- 
sion of  the  West  Virginia  court  of 
appeals,  on  the  same  contract,  in 
(1908)  64  W.  Va.  886,  46  S.  E.  867, 
construing  the  contract  not  as  an  op- 
tion, but  as  an  actual  sale. 

In  Arizona  Gopper  Estate  v.  Watts 
(1916)  160  G.  G.  A.  467,  287  Fed.  686, 
the  owners  of  a  large  tract  of  land, 
which  they  wished  to  sell,  met  a  pos- 
sible purchaser  who  wished  to  obtain 
a  deed  to  the  property  because  he 
thought  he  could  use  that  better  for 
the  purpose  of  selling  the  land.  It 
was  finally  agreed  that  the  property 
should  be  deeded  to  a  corporation 
formed  for  the  purpose,  which  exe- 
cuted its  notes  for  the  agreed  price, 
and  also  a  reconveyance,  to  be  void  in 
case  the  notes  should  be  paid  accord- 
ing to  their  tenor  and  effect.  No  pay- 
ment was  ever  made  on  the  notes  and 
no  foreclosure  suit  was  ever  brought 
upon  the  indenture  purporting  to  have 
been  given  to  secure  the  payment 
thereof.  The  corporation  never  at  any 
time  took  possession  of  said  real  estate 
nor  asserted  ownership  over  the  same. 
Fifteen  years  thereafter  the  succes- 
sors in  interest  of  the  original  owners 
of  the  property  brought  suit  to  quiet 
title.  It  was  held  that  the  instrument 
would  be  construed  in  the  light  of  the 
intention  of  the  parties  as  creating 
mereiy  an  option  of  purchase. 


ANNO,— LANP  CONTRAGTS-OPTJOJSr  OR  PURCHASE. 


605 


An  agreement  contained  in  a  con-* 
tract  for  the  sale  of  land,  whereby,  ''as 
a  further  consideration  for  the  within 
transaction,  the  purchaser  hereby 
covenants  and  agrees  to  and  with  the 
£aid  vendor,  to  give  said  vendor  a 
transfer"  of  certain  described  lands, 
''on  the  vendor  first  paying  the  said 
purchaser  the  sum  of  $500,  and  inter- 


est thereon  at  6  per  c^it  from  the 
date  hereof,  such  payment  to  be  made 
on  or  before  the  1st  day  of  December, 
1906,  and,  if  not  then  made,  the  said 
purchaser  shall  be  at  liberty  to  cancel 
this  agreement  to  convey  said  land," 
only  gives  an  option  to  purchase.  Pat- 
erson  v.  Houghton  (1909)  19  Mani- 
toba L.  R.  168.  E.  S.  O. 


E.  C-  NOYES 

V. 

DES  MOINES  CLUB,  Appt. 

fouH»  Syifprcme  Cawrt  ^  Janwury  27,  1010* 


(—  Iowa,  — ,  170  N.  W.  461.) 

Damages  —  increase  in  cost  of  living. 

1.  The  increase  in  the  cost  of  living  and  in  all  the  necessities  of  life 
over  the  cost  at  the  time  lower  verdicts  allowing  damages  for  personal 
injuries  were  rendered  must,  to  some  extent,  be  taken  into  consideration 
in  determining  whether  or  not  a  verdict  in  such  a  case  was  excessive. 

ISee  note,  on  this  qiieation  beginning  on  page  610.] 


Appeal  —  second    appeal  —  law    of 
case. 

2.  A  ruling  upon  one  appeal  that 
the  case  should  have  been  submitted 
to  the  jury  is  binding  on  second  ap- 
peal where  the  evidence  is  practically 
the  same  as  on  the  former  one* 

[See  2  R.  C.  L.  223  et  seq. ;  15  R.  C. 
li.  959.] 

—  refusal  of  instructions  —  error. 

S.  The  refusal  of  requested  instruc- 
tions is  not  reversible  error  if  the  in- 
structions given  were  full  and  com- 
plete and  fairly  submitted  the  case  to 
the  jury. 

[See  2  R.  C.  L.  261.] 

—  immaterial  evidence  —  introduction 
by  both  sides. 

4.  In  the  absence  of  a  showing  of 
prejudice  a  case  should  not  be  re- 
versed for  admission  of  evidence  of  a 
<M>nversation  regarding  the  condition 
of  a  gate  subsequent  to  the  accident 
upon  which  the  action  is  based,  if  the 
conversation  is  gone  into  by  counsel 
on  both  sides. 

[See  2  R.  C.  I^  247  et  seq.] 


Elevator  —  unsafe  gate  —  liability  of 
owner. 

5.  An  instruction  In  an  action  to 
hold  the  owner  liable  for  injuries 
caused  by  failure  of  an  automatic  gate 
guarding  an  elevator  well  to  operate, 
that  plaintiff  cannot  recover  unless  it 
appears  from  the  evidence  that  de- 
fendant had  notice  that  the  gate  was. 
not  in  place  or  not  in  working  order' 
for  a  sufficient  time  prior  to  the  acci- 
dent to  have  enabled  the  same  to  be 
remedied,  is  not  unfavorable  to  de- 
fendant. 

[See  2  R.  C.  L.  256  et  seq.] 

Damages  —  amount  —  tubercular  in- 
fection. 

6.  Eight  thousand  dollars  is  not  ex- 
cessive to  be  allowed  for  injuries  to 
one  falling  down  an  elevator  well,  al- 
though his  immediate  loss  of  time  and 
earnings  together  with  pain  and 
suffering  endured  are  comparatively 
slight,  if  he  suffered  a  curvature  of 
the  spine,  and  increased  temperature 
and  loss  of  weight,  in  the  opinion  of 
expert  witnesses,  indicate  possible 
tubercular  infection. 

[See  2  R.  C.  L.  199  et  seq. ;  8  R.  C.  L, 
673.] 
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Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Polk 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Parker,  Parrish  &  Miller,     Blackden  v.  Blaisdell,  118  Me.  567,  9S 


for  appellant: 

The  verdict  of  |8,000  for  the  plains- 
tiff  is  clearly  so  grossly  excessive  and 
so  clearly  the  result  of  passion  and 
prejudice  that  it  should  be  set  aside 
and  a  new  trial  granted. 

Eraser  v.  London  Street  R.  Co.  29 
Ont.  Rep.  411;  Mullady  v.  Brooklyn 
Heights  R.  Co.  65  App.  Div.  549,  72 
N.  Y.  Supp.  911;  Cool  v.  Peterson,  189 
Mo.  App.  717,  175  S.  W.  244;  Furnish 
V.  Missouri  P.  R.  Co.  102  Mo.  438,  22 
Am.  St.  Rep.  781,  13  S.  W,  1044 ;  Aaron 
V.  Metropolitan  Street  R.  Co.  159  Mo. 
App.  307,  144  S.  W.  145;  Knutson  v. 
Moe  Bros.  72  Wash.  296,  130  Pac.  347; 
Reems  v.  New  Orleans  6.  N.  R.  Co. 
126  La.  511,  52  So.  681;  Tweedy  v. 
Inland  Brewing  &  Malting  Co.  75 
Wash.  25,  134  Pac.  468;  Toms  v.  Whit- 
by Twp.  85  U.  C.  Q.  B.  195 ;  Rogers  v. 
Mann,  —  R.  I.  — ,  70  Atl.  1057 ;  Pf eiffer 
v.  Radke,  144  Wis.  430,  129  N.  W.  413; 
James  v.  Hayden  Bros.  97  Neb.  619, 
150  N.  W.  1018;  Sewing  v.  Harrison 
County,  156  Iowa,  229,  136  N.  W.  200 ; 
Kentucky  Traction  &  Terminal  Co.  v. 
Wilson,  165  Ky.  123,  176  S.  W.  991; 
Reick  V.  Great  Northern  R.  Co.  129 
Minn.  14,  151  N.  W.  408;  McDonald  v. 
Ashland,  78  Wis.  251,  47  N.  W.  434; 
Commercial  Teleph.  Co.  v.  Davis,  43 
Tex.  Civ.  App.  547,  96  S.  W.  939 ;  Egan 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  12  App. 
Div.  556,  42  N.  Y.  Supp.  188 ;  Robinson 
V.  St.  Louis  &  Suburban  R.  Co.  103 
Mo.  App.  110,  77  S.  W.  493;  Quaite  v. 
Swift  &  Co.  173  111.  App.  197;  Stuhr 
V.  Wright  County  Teleph.  Co.  119 
Minn.  508,  138  N.  W.  693;  Hall  v. 
Wabash  R.  Co.  165  Mo.  App.  114,  145 
S.  W.  1169;  Missouri,  K.  &  T.  R.  Co.  v. 
Hay,  89  Tex.  Civ.  App.  51,  86  S.  W. 
954;  Gardner  v.  Metropolitan  Street 
R.  Co.  167  Mo.  App.  605,  152  S.  W.  98; 
Citizens'  R.  Co.  v.  Wade,  40  Tex.  Civ. 
App.  561,  91  S.  W.  645;  Levin  v.  Nas- 
sau Electric  R.  Co.  188  App.  Div.  491, 
122  N.  Y.  Supp.  863 ;  Union  Shew  Case 
Co.  V.  Blindauer,  75  111.  App.  858,  af- 
firmed in  175  III.  325,  51  N.  E.  709; 
Seaboard  Air-Line  R.  Co.  v.  Maddox, 
131  Ga.  799,  63  S.  E.  844 ;  Youngvert  v. 
Chicago,  174  111.  App.  299;  Louisville 
&  N.  R.  Co.  V.  Abell,  14  Ky.  L.  Rep. 
239;  Degnan  v.  Brooklyn  City  R.  Co. 
14  Misc.  388,  35  N.  Y.  Supp.  1047; 


Atl.  540;  Kentucky  Wagon  Mfg.  Co.  v. 
Shake,  137  Ky.  742,  126  S.  W.  1095; 
Illinois  C.  R.  Co.  v.  Cunningham,  102 
111.  App.  206;  Interurban  R.  &  Ter- 
minal Co.  V.  Bierman,  31  Ohio  G.  C. 
663. 

A  verdict  resulting  from  passion 
and  prejudice  is  tainted  and  should 
be  set  aside  in  furtherance  of  justice, 
and  cannot  be  cured  by  reduction  or 
remittitur. 

Chapman  v.  Pfarr,  145  Iowa,  196, 
123  N.  W.  992;  Ahrens  v.  Fenton,  138 
iQwa,  569,  115  N.  W.  233;  Darland  v. 
Wade,  48  Iowa,  547;  Waltham  Piano 
Co.  V.  Freeman,  159  Iowa,  567,  141  -N. 
W.  403;  Jolly  v.  Doolittle,  169  Iowa, 
658,  149  N,  W.  890;  29  Cyc.  1023,  §  B; 
Carpenter  v.  Dickey,  26  N.  D.  176,  143 
N.  W.  964. 

The  evidence  fails  to  establish  ac- 
tionable negligence  on  the  part  of  the 
defendant,  either  with  respect  to  the 
lighting  of  its  premises  and  the  ele- 
vator, or  with  respect  to  the  construc- 
tion, maintenance,  and  operation  of 
the  gate  to  its  elevator  shaft,  and, 
therefore,  the  plaintiff  was  not  en- 
titled to  recover. 

Trybula  v.  A.  Plamondon  Mfg.  Co. 
153  111.  App.  298;  Moran  v.  Racine 
Wagon  Co.  74  Hun,  454,  26  N.  Y.  Supp. 
852 ;  Skellenger  v.  Chicago  &  N.  W.  R. 
Co.  61  Iowa,  714,  17  N.  W.  151 ;  Kitter- 
ingham  v.  Sioux  City  ft  P.  R.  Co.  62 
Iowa,  285,  17  N.  W.  585;  Artz  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  34  Iowa,  153; 
Payne  v.  Chicago,  R.  I.  &  P.  R.  Co.  39 
Iowa,  523 ;  Starry  v.  Dubuque  &  S.  W. 
R.  Co.  51  Iowa,  419,  1  N.  W.  605;  Mc- 
Leod  V.  Chicago  ft  N.  W.  R.  Co.  126 
Iowa,  270,  101  N.  W.  77;  Powers  v. 
Iowa  C.  R.  Co.  157  Iowa,  347, 136  N.  W. 
1049;  Landis  v.  Inter-Urban  R.  Co. 
166  Iowa,  20,  147  N.  W.  318;  Accousi 
V.  G.  A.  Stowers  Furniture  Co.  —  Tex. 
Civ.  App.  — ,  87  S.  W,  861;  Dunn  v. 
Kemp  ft  Hebert,  86  Wash.  183,  78  Pac. 
782;  Massey  v.  Sellers,  45  Or.  267,  77 
Pac.  397,  16  Am.  Neg.  Rep.  553. 

Plaintiff's  failure  to  heed  said  auto- 
matic warning  was  negligence. 

Massey  v.  Sellers,  45  Or.  267,  77 
Pac.  397;  Shearm.  &  Redf.  Neg.  §  25; 
Missouri,  K.  &  T.  R.  Co.  v.  Collier,  88 
C.  C.  A.  127,  157  Fed.  347;  Walker  v. 
Louis  Werner  Sawmill  Co.  76  Ark.  436^ 
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88  S.  W.  d88;  Van  Winkle  v.  Chicago^ 
M.  &  St  P.  B.  Co.  93  Iowa,  609,  61  N. 
W.  929;  Coles  y.  Union  Terminal  R. 
Co.  124  Iowa,  48,  99  N.  W.  108;  Ac- 
cousi  V.  G.  A,  Stowers  Furniture  Co. 
—  Tex.  Civ.  App.  — ,  87  S.  W.  861; 
Dunn  V.  Kemp  &  Hebert,  86  Wash.  188, 
78  Pac.  782. 

It  was  error  to  allow  plaintiff  in  re- 
buttal to  contradict  defendant's  wit- 
ness. Murphy,  in  reference  to  the  im- 
material fact  to  which  he  had  testified 
on  cross-examination,  that  the  ground- 
floor  gate  to  the  elevator  shaft  had 
not  stuck,  a  year  after  the  accident, 
on  an  occasion  when  the  plaintiff 
claimed  hie  and  Murphy  had  Med  the 
gate  and  it  had  stuck. 

Seibert  v.  Germania  F.  Ins.  Co.  182 
Iowa,  58,  106  N.  W.  607;  SUte  v.  Was- 
son,  126  Iowa,  820,  101  N.  W.  1126; 
State  V.  Sheridan,  121  Iowa,  164,  96 
N.  W.  730. 

Defendant  was  entitled  to  presume 
that  the  gate  would  continue  to  per- 
form its  functions,  and  that  the  de- 
fendant would  not  be  responsible,  in 
the  absence  of  notice,  if  the  gate  was 
stuck  and  up  at  the  time  of  the  acci- 
dent. 

Trybula  v.  A.  Plamondon  Mfg.  Co. 
153  ni.  App.  298;  Moran  v.  Racine 
Wagon  Co.  74  Hun,  454,  26  N.  Y.  Supp. 
852 ;  Skellenger  v.  Chicago  &  N.  W.  R. 
Co.  61  Iowa,  714, 17  N.  W.  151 ;  Kitter- 
ingham  v.  Sioux  City  &  P.  R.  Co.  62 
Iowa,  285,  17  N.  W.  585. 

Mr.  C  Woodbridge  also  for  appel- 
lant. 

Messrs.  E.  P.  Hudson  and  R.  L.  Hud- 
son, for  appellee: 

The  verdict  was  not  excessive. 

Knott  V.  Dubuque  &  S.  C.  R.  Co.  84 
Iowa,  462,  51  N.  W.  57;  Harker  v. 
Burlington,  C.  R.  &  N.  R.  Co.  88  Iowa, 
409,  45  Am.  St.  Rep.  242,  55  N.  W.  816 ; 
Rowell  V.  Williams,  29  Iowa,  210; 
Deppe  ▼.  Chicago,  R.  I.  &  P.  R.  Co.  38 
Iowa,  592;  Rice  v.  Des  Moines,  40 
Iowa,  638 ;  Belair  ▼.  Chicago  &  N.  W. 
R.  Co.  43  Iowa,  662;  Reed  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  74  Iowa,  188,  37 
N.  W.  149;  Latman  v.  Douglas  &  Co. 
149  Iowa,  700,  127  N.  W.  661 ;  Murphy 
V.  Southern  P.  R.  Co.  31  Nev.  120,  101 
Pac  322,  21  Ann.  Cas.  502;  Sedgw. 
Damages,  §  1320;  Toney  v.  Interstate 
Power  Co.  180  Iowa,  1362,  163  N.  W. 
394. 

It  is  not  necessary,  in  order  to  ren- 
der a  statement  of  a  witness  available 
for  the  purpose  of  impeachment,  that 
it  should  be  of  such  character  as  to  be 
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admissible  aa  independent  evidence  in 
the  case. 

Robinson  v.  Craver,  88  Iowa,  381,  55 
N.  W,  492;  State  v.  McPursley,  144 
Iowa,  414,  121  N.  W.  1031,  122  N.  W. 
980;  State  v.  Criswell,  148  Iowa,  254, 
127  N.  W.  65 ;  DeBois  v.  Luthmers,  147 
Iowa,  315,  126  N.  W.  147;  Lodge  v. 
State,  82  Am.  St  Rep.  39,  note. 

Mr.  W.  L.  Sniih  also  for  appellee. 

Stevens,  J.,  delivered  the  opinion 
of  the  court : 

This  is  tlie  second  time  this  case 
has  been  before  us  on  appeal.  Upon 
the  former  trial,  the  court  directed 
the  jury  to  return  a  verdict  for  de- 
fendant upon  the  ground  that  no 
negligence  was  shown.  The  ques- 
tion of  plaintiff's  contributory  neg- 
ligence was  also  urged  upon  that 
appeal.  A  careful  comparison  of 
the  record  upon  this  and  the  former 
appeal  reveals  but  little  difference 
therein.  Some  additional  evidence, 
largely  cumulative  in  character,  was 
offered,  but  this  does  not  tend  mate- 
rially to  remove  the  conflict. 

The  court  held  upon  the  former 
appeal  that  the  cause  should  have 
been   submitted   to  ^pei— cond 
the   jury,    and,    as  »pp««i-i»w  of 
both  the  question  of  ***** 
defendant's   negligence   and   plain- 
tiff's contributory  negligence  were 
involved  and  passed  upon  by  the 
court,  the  holding  there  announced 
is  decisive  and  binding  upon  this  ap- 
peal.   Boeck  et  al.  v.  Modem  Wood- 
men, —  Iowa,  — ,  166  N.  W.  1048 ; 
Hawthorne  v.  Delano,  —  Iowa,  — , 
167  N.  W.  196. 

n.  Counsel  for  defendant  offered 
many  requests  for  instructions,  all 
of  which  were  overruled.  We  are 
unable  to  discover  any  prejudicial 
error  of  the  court  in  this  respect. 
Several  of  the  requested  instruc- 
tions were  argumentative  in  char- 
acter, and  gave  too  .^,„..i  of 
much  prominence  to  iMtmctioa*- 
particular  items  of  •"•'• 
evidence.  While  some  of  the  sug- 
gestions therein  set  forth  might 
have  been  properly  included  in  the 
court's  charge,  yet,  taken  as  a  whole, 
the  instructions  given  by  the  court 
were  reasonably  full  and  complete, 
and  fairly  submitted  the  case  to  the 
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jury.  An  extended  discussion  of 
the  errors  relied  upon  in  the  refusal 
to  give  the  offered  instructions  is 
not  called  for. 

III.  Counsel  for  plaintiff^  upon 
cross-examination  of  a  witness, 
elicited  evidence  regarding  a  con- 
versation between  him  and  plain- 
tiff regarding  the  condition  of 
the  automatic ,  elevator  gate  at  a 
time  subsequent  to  the  injury.  The 
answers,  to  some  extent,  left  the 
meaning  of  the  witness  in  doubt, 
whereupon  defendant's  attorney  re- 
called him  and  had  him  detail  the 
conversation.  Plaintiff  was  then 
permitted,  over  defendant's  objec- 
tion, to  take  the  stand  and  give  his 
version  of  the  conversation,  which 

resulted  in  leaving 
evw[?*cll  the      evidence      in 

Lo^fc^^fiSSU"*"  *^    direct  conflict  as  to 

what  occurred.  As 
the  conversation  was  gone  into  by 
counsel  for  both  parties,  and  their 
respective  versions  placed  before 
the  jury,  in  the  absence  of  a  show- 
ing of  prejudice  there  should  not  be 
a  reversal  upon  this  ground. 

IV.  Exceptions  were  also  taken 
to  the  court's  ninth  instruction.  The 
ground  of  the  exception  here  urged 
was  included  in  one  of  defendant's 
requested  instructions.  The  in- 
struction complained  of  placed  upon 
the  defendant  the  duty  to  exercise 
reasonable  and  ordinary  care  in 
maintaining  the  gate  at  the  en- 
trance to  the  elevator  in  a  reason- 
ably safe  condition.  The  jury  was 
specifically  told  that  it  was  not  the 
duty  of  defendant  to  furnish  an  op- 
erator for  the  elevator  and  gate,  nor 
to  maintain  someone  constantly  in 
charge  thereof.  The  duty  to  exer- 
cise such  care  as  a  reasonably  pru- 
dent person  would  have  exercised 
in  inspecting  the  gate  was  enjoined 
upon  the  defendant.  The  court  also 
told  the  jury  that  unless  it  appeared 
from  the  evidence  that  defendant 
had  notice  that  the  gate  was  not  in 
place,  or  not  in  working  order,  for 
a  sufficient  length  of  time  prior  to 
the  accident  to  have  enabled  the 
same  to  be  remedied,  the  defendant 
could   not   be   charged   with   neg- 


ligence.   "Die  evidence  was  in  con- 
flict as  to  whether  the  gate  had  pre- 
viously failed  to  work.    The  burden 
was  placed  upon  plaintiff,  under  the 
instruction,  to  show  that  the  de- 
fendant knew  the  gate  was  not  in 
place  at  the  time  of  the  accident,  or 
had    been    out    of 
working   order   for  SiSIfe^^Tte- 
such    a    length    of  0*^*^"^^' 
time   that,   by   the     ^"^  '* 
exercise  of  ordinary  care,  defendant 
should    have    obtained    knowledge 
thereof  and  failed  to  remedy  the 
same.    The  instruction  was  not  un- 
favorable to  defendant. 

V.  The  verdict,  which  was  for 
$8,000,  is  vigorously  assailed  by 
counsel  as  excessive,  and  the  result 
of  passion  or  prejudice  on  the  part 
of  the  jury.  We  find  nothing  in 
the  record  to  sustain  the  latter 
claim.  No  testimony  whatever  was 
offered,  and  the  record  discloses 
nothing  as  happening  during  the 
trial  from  which  it  could  be  inferred 
that  the  jury  might  have  been  in- 
fluenced in  reaching  their  conclusion 
by  ulterior  motives  or  influence. 
Ptior  to  the  accident,  plaintiff,  who 
was  twenty-six  years  of  age,  was 
earning  $70  per  month,  and  at  the 
time  of  the  trial  $65  per  month. 
His  former  weight  was  about  178 
pounds,  but  since  the  accident  he 
has  weighed  from  138  to  144  pounds. 
He  fell  a  distance  of  16i  feet,  strik- 
ing upon  a  hard  floor.  He  appears 
to  have  been  partially  conscious 
when  rescued,  and  claims  to  have 
suffered  severe  pain  from  his  in- 
juries. He  was  confined  to  his  bed 
for  about  ten  days  and  unable  to 
work  for  several  weeks.  The  physi- 
cian who  attended. him  testMed  that 
he  was  bruised  in  several  places, 
principally  on  the  back.  He  suffered 
a  severe  contusion  to  the  tissues  of 
the  back,  between  and  a  little  above 
the  shoulder  blades.  His  scalp  was 
cut  in  several  places ;  the  lower  part 
of  the  cervical,  and  the  upper  part 
of  the  dorsal,  vertebrae  were  injured. 
This  witne99  further  testified  that 
at  the  time  of  the  last  trial  plaintiff 
was  suffering  from  the  effects  of 
some  of  the  injuries ;  that  he  has 
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fever  daily,  and  if  this  continues 
win  probably  have  a  permanently 
diseased  condition  of  some  of  the 
bones  of  the  vertebrae ;  that  he  has  a 
large  curvature  at  the  junction  be- 
tween the  dorsal  and  cervical  ver- 
tebrae. He  gave  it  as  his  judgment 
that  the  condition  of  the  injured 
vwtebrsB  indicates  tubercular  trou- 
ble. Other  experts  called  on  behalf 
of  plaintiif  testified  to  the  curvature 
of  the  spine;  that  he  is  slightly 
atooped;  that  he  has  an  abnormal 
temperature,  and  Dr.  Ely  testified 
that  he  examined  him  shortiy  be- 
fore the  trial  and  found  his  pulse 
very  rapid;  that  it  was  120  when 
the  examination  began,  and  rose  to 
148  before  it  was  concluded.  This, 
however,  may  be  accounted  for,  in 
part  at  least,  by  nervousness  due  to 
the  examination. 

All  of  the  expert  witnesses  tes- 
tified to  symptoms  of  tubercular  in- 
fection. Numerous  witnesses,  who 
had  worked  with  plaintiff  prior  to 
the  iaccident,  testified  that  he  was 
not  then  stooped,  and  that  he  is  ifot 
able  to  do  as  heavy  work  as  former- 
ly. He  complains  of  pain  in  his 
back,  and  his  wife  testified  that  his 
sleep  is  often  disturbed;  that  he 
lies  with  a  pillow  under  his  back, 
and  frequently  is  so  exhausted  when 
he  returns  from  his  day's  labor  that 
he  immediately  retires,  and  that  she 
always  applies  liniments  and  alcohol, 
with  rubbing,  before  he  retires ;  that 
he  at  times  has  difficulty  in  breath- 
ing, has  dizzy  spells,  and  a  numb- 
ness in  one  arm  and  hand. 

The  immediate  loss  of  time  and 
earnings,  together  with  the  pain  and 
suffering  endured,  would  hardly 
justify  a  verdict  in  plaintiff's  favor 
of  $8,000.  His  earning  capacity 
does  not  appear  to  haVe  been  mate- 
rially lessened,  but  he  cannot  follow 
Ills  former  occupation.  The  ques- 
tion, however,  whether  his  injuries 
are  of  a  permanent  nature,  and,  if 
ao,  the  probable  extent  thereof,  is 
very  material  upon  this  point.  At 
one  time  he  worked  at  the  carpen- 
ter's trade,  but  at  the  time  of  the 
trial  claimed  he  was  unable  to  fol- 
low this  line  of  work,  and  that  he 
8  A.L.R.— 39. 


MOINES  CLUB.  609 

has,  since  the  accident,  worked  at 
somewhat  reduced  wages.  If  it 
were  conceded  that  injuries  referred 
to  in  the  evidence  of  the  expert  wit- 
nesses were  reasonably  certain  to 
result  in  tuberculosis,-  probably  no 
one  would  complain  of  the  verdict  as 
excessive.  The  physicians  who  ex- 
amined him  immediately  before  the 
trial  found  him  nervous,  but  were 
unable  to  determine  whether  it  was 
due  to  his  injuries  or  whether  it  was 
temperamental.  It  is  unfortunate 
that  there  is  no  definite  standard  by 
which  expert  witnesses  could  have 
determined  whether  the  injuries 
complained  of  vrOl  ultimately  result 
in  tuberculosis.  Doubtless  the  best 
the  medical  experts  could  do  was  to 
express  an  opinion,  based  upon 
physical  and  symptomatic  condi- 
tions. None  of  them  wore  willing 
to  say  that  he  would  ultimately  per- 
manently recover,  but  were  rather 
inclined  to  the  opinion  that  the  prob- 
alHlities  were  that  the  diseased  ver- 
tebrae would  in  time  become  tuber- 
cular. 

The  credibility  of  the  witnesses 
was  for  the  jury,  and  we  cannot  as- 
sume that  the  conditions  described 
or  conclusions  expressed  by  the 
physicians  were  unworthy  the  be- 
lief of  the  jury. 
Their  testimony  is  S^u^^ 
not  disputed.  We  fJiSSSIir 
can  easily  perceive 
how  some  of  the  symptoms  man- 
ifested may  proceed  from  psycho- 
logical causes,  but  the  diseased 
condition  of  the  back,  the  curvature 
of  the  spine,  increased  temperature, 
serious  loss  of  weight,  and  the  pos- 
sibility of  tubercular  infection  can- 
not be  accounted  for  in  this  way. 
The  question  of  the  extent  of  plain- 
tiff's injuries,  whether  permanent 
or  otherwise,  together  with  the  pos- 
sibility that  a  fatal  disease  may  yet 
foUow,  were  all  properly  questions 
for  the  jury,  and  under  the  evidence, 
it  might  have  found  that  the  in- 
juries were  permanent  in  character, 
and  that  there  was  a  reasonable 
probability  of  tubercular  infection. 
Reed  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  74  Iowa,  188, 87  N.  W.  149 ;  Lat- 
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man  v.  Douglas  &  Co.  149  Iowa,  699, 
127  N.  W.  661. 

We  are  invited  to  make  compar- 
ison of  the  verdict  returned  by  the 
jury  herein  with  verdicts  held  ex- 
cessive in  numerous  cases  from  oth- 
er jurisdictions.  We  have  examined 
a  large  number  of  the  authorities 
cited,  and  some  of  them  may  not  be 

in  entire  accord 
riJf  o1?it/»..       with  the  conclusion 

reached  by  us  in 
this  case;  but  conditions  have 
changed  greatly  since  many  of  the 
^ted  cases  were  decided*  The  im- 
mense increase  in  the  cost  of  living 
and  in  all  the  necessities  of  life  must 
be,  to  some  extent,  taken  into  con- 
sideration in  determining  whether 
the  verdict  was  in  fact  excessive. 
It  may  be  that  plaintiff  will  entirely 
recover,  and  suffer  little  or  no  per- 


manent impairmeat  of  his  health, 
comfort,  or  earning  capacity;  but, 
under  the  evidence,  the  jury  could 
have  reasonably  found  otherwise. 
The  question  was  peculiarly  for  the 
jury,  and  we  do  not  feel  that  same 
should  be  interfered  with  by  this 
court. 

Other  questions  discussed  have 
been  considered,  but  as  in  our  opin- 
ion they  present  no  sufficient  reiir 
son  for  reversing  the  lower  court, 
it  will  not  be  profitable  to  discuss 
them. 

Finding  no  error  in  the  rec<H:d 
justifying  a  reversal,  the  judgment 
of  the  court  below  is  affirmed. 

Gajrnor,  Weaver,  and  Preston,  J3., 
concur. 

Petition  for  rehearing  denied. 
May  21,  1919. 


ANNOTATION. 
Increase  in  e<M  of  living  as  affecting  damages  for  personal  injuries  or  death. 


I.  Personal  injuries: 

a.  In  ^neral,  610. 

b.  Judicial  consideration  of  change, 

610. 
e.  Consideration  of  change  by  jury, 
611. 
II.  Death,  612. 

/.  Personal  infuriem, 
a.  In  general. 

In  comparing  present  and  past  ver- 
dicts for  similar  personal  injuries,  the 
difference  in  the  purchasing  power  of 
money,  or,  in  other  words,  the  increase 
or  decrease  in  the  cost  of  living  at  the 
present  time  as  compared  with  such 
power  at  the  time  the  prior  awards 
were  made,  may  be  taken  into  consid- 
eration. Louisville  &  N.  R.  Co.  v.  Wil- 
liams (1913)  183  Ala.  138,  62  So.  679, 
Ann.  Cas.  1915D,  483,  4  N.  C.  C.  A.  182; 
Seaboard  Air  Line  R.  Co.  v.  Miller 

(1908)  5  Ga.  App.  402,  63  S.  E.  299; 
Canfield  v.  Chicago,  R.  I.  &  P.  R.  Co. 

(1909)  142  Iowa,  658,  121  N.  W.  186; 
NoYEs  V.  DBS  Moines  Club  (reported 
herewith)  ante,  606;  Dole  v.  New 
Orleans  R.  A  Light  Co.  (1908)  121  La. 
945,  19  L.R.A.(N.S.)  623,  46  So.  929; 
Rotrers  v«  Hiram  J.  Allen  Lumber  Co. 


(1912)  129  La.  900,  89  L.R.A.(N.S.) 
202,  57  So.  166;  Cross  v.  Lee  Lumber 
Co.  (1912)  130  La.  66,  57  So.  631; 
Johnson  v.  St.  Paul  City  R.  Co.  (1899) 
67  Minn.  260,  86  L.R.A.  586,  69  N.  W. 
900,  1  Am.  Neg.  Rep.  98;  Hays  v.  Unit- 
ed R.  Co.  (1914)  183  Mo.  App.  608, 167 
S.  W.  656;  Gale  v.  New  York  C.  &  H. 
R.  R.  Co.  (1878)  13  Hun  (N.  Y.)  4. 

h,  Judicial  eansideraiion  of  t^hange. 

In  the  reported  case  (Noyes  v.  Des 
Moines  Club,  ante,  605),  it  was  held 
that  the  immense  increase  in  the  cost 
of  living  and  in  all  the  necessities  of 
life  must  be,  to  some  extent,  taken  into 
consideration  in  determining  whether 
a  verdict  for  personal  injuries  of 
a  permanent  .character  is  excessive. 
So,  in  the  Iowa  case  of  Canfield 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1909) 
142  Iowa,  658,  121  N.  W.  186,  the 
Increased  cost  of  living  was  held 
to  be  a  potent  factor  when  consid- 
ering prospective  damages  to  be 
awarded  an  injured  person,  aa  wliere 
his  earning  capacity  is  destroyed.  In 
this  case,  in  answering  the  contention 
of  plaintiff's  counsel  in  support  of  a 
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large  verdict  for  personal  injuries, 
that  '^the  expenses  of  living  have  in- 
creased during  the  past  ten  or  twelve 
years,  and  that  the  necessities  of  life, 
nursing,  medicines,  prjofessional  serv- 
ices, etc.,  are  niore  than  they  used  to 
be,"  the  court  said:  ^This  argument 
is,  of  coursey  potent  in  considering 
pfTospective  'damages,  but  it  is  a  two- 
edged  sword  as  applied  to  plaintiffs 
probable  accumulations,  and  the  dam- 
age to  his  estate.  It  appears  that  his 
salary  had  not  increased  in  proportion 
to  expenses;  and,  if  the  proposition  be 
true  that  the  QQ^t  of  living  has  in- 
creased without  a  proportionate  in- 
crease in  earnings,  it  is  manifest  that 
had  he  lived  to  his  full  expectancy,  he 
would  not  have  accumulated  and  saved 
as  much  as  he  would  have  done  before 
this  increase  of  the  cost  of  living.  As- 
suming, however,  that  he  cannot  in 
the  future  earn  ajiythmg  by  manual  or 
other  labor,  this  increase  in  expenses 
may  well  be  considered,  as  also  the 
fact  that  interest  rates  are  not  as 
large  as  they  used  to  be.'' 

And  seemingly  without  attaching 
especial  importance  to  the  permanent 
character  of  the  injuries,  a  similar 
rule  has  been  laid  down  in  a  number 
of  other  cases.  Thus,  in  Sea  Board 
Air-Line  R.  Co.  v.  Miller  (1908)  5  Ga. 
App.  402,  63  S.  E.  299,  the  Georgia 
supreme  court,  in  approving  a  verdict 
that  was  larger  in  amount  than  any 
of  the  juries  of  that  state,  so  far  as 
reports  showed,  had  previously  award- 
ed for  personal  injuries,  said:  ''It 
must  be  remembered,  too,  that,  owing 
to  the  low  purchasing  power  of  T^oney 
at  the  present  time,  every  dollar 
awarded  a  few  years  ago  afforded  -as 
much  compensation  as  do  |2  now.'' 
And  again  in  Dole  v.  New  Orleans  R.  & 
Light  Co.  (1908)  121  La.  945, 19  L.R.A. 
(N.S.)  623,  46  So.  929,  in  sustaining  an 
award  for  personal  injuries  greater 
in  proportion  than  the  court  had  pre- 
viously been  in  the  habit  of  allowing, 
the  court  considered,  as  it  said  it  was 
bound  to  do,  the  fact  that  the  pur- 
chasing power  of  noboney  was  less 
than  it  had  been  in  the  past.  And  in 
Gale  V.  New  York  C.  &  H.  R.  R.  Co. 
(1878)  13  Hun  (N.  Y.)  4,  the  court 
stated  that,  in  making  comparison  of 


other  personal  injury  cases  with  the 
present,  it  must  notice  that  the  rela- 
tive value  of  money  had  diminished  in 
recent  times.  And  in  Hays  v.  United 
R.  Co.  (1914)  183  Mow  App.  608,  167 
S.  W.  666,  the  court  declared  a  verdict 
for  personal  injuries  not  excessive, 
broadly  stating  the  rule  to  be  that,  in 
comparing  verdicts,  the  difference  in 
purchasing  power  of  money  at  the 
present  time  as  compared  with  such 
power  at  the  time  prior  decisions  were 
given  may  be  considered.  So  in  Rogers 
V.  Hiram  J.  Allen  Lumber  Co.  (1912) 
129  La.  900,  39  L.R.A.  (N.S.)  202,  57  So. 
166,  the  court,  in  reducing  an  excessive 
verdict  for  personal  injuries,  made  a 
smaller  reduction  "in  view  of  the  de- 
crease, within  the  past  few  years,  in 
the  purchasing  power  of  money."  And 
in  Cross  v.  Lee  Lumber  Co.  (1912)  130 
La.  66,  57  So.  681,  the  court,  "in  view 
of  the  decrease  in  the  purchasing  pow- 
er of  money,"  inclreased  the  award  in  a 
personal  injury  action. 

And  a  similar  principle,  although 
based  upon  a  contrary  point  of  view  as 
to  the  purchasing  power  of  a  dollar, 
was  applied  in  the  Minnesota  case  of 
Johnson  v.  St.  Paul  City  R.  Co.  (1899) 
67  Minn.  260,  36  LJI.A.  586,  69  N.  W. 
900,  1  Am.  Neg.  Rep.  93,  wherein,  in 
conditionally  reducing  a  verdict  in  a 
personal  injury  action,  the  court  took 
into  consideration  the  "greater"  pur- 
chasing power  of  money,  saying: 
"There  is  another  consideration  which 
we  think  we.  may  take  into  account, 
and  that  is  that,  however  statesmen 
and  financiers  may  disagree  as  to  the 
cause,  a  given  sum  of  money  has  great- 
er value,  .  .  .  that  is,  greater  pur- 
chasing power,  •  •  .  than  it  had 
years  ago." 

And  see  Louisville  &  N.  R.  Co.  v. 
Williams  (1913)  183  Ala.  138,  62  So. 
679,  Ann.  Oas.  1915D,  483,  4  N.  €.  C.  A. 
182,  as  set  out  in  the  .following  sub- 
division. 

o.  ConHderaUoH  of'  change   by  jury. 

That  the  fact  that  the  value  of  the 
dollar  has  greatly  depreciated  since 
the  accident  may  be  taken  into  con- 
sideration by  the  jury,  in  estimating 
the  damages  for  personal  injuries,  was 
ruled  in  the  recent  case  of  Washing- 
ton &  R.  R.  Go.  V.  La  Fourcade  (1919) 
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48  App.  D,  C.  864,  wherein,  in  hold- 
ing that  a  statement  of  the  plaintiff's 
counsel,  in  his  argument  to  the  jury 
in  a  personal  injury  action,  to  the  ef- 
fect 'that,  although  the  accident  hap- 
pened several  years  before,  yet  the 
jury  were  giving  compensation  now, 
and  that  |10,000  now  is  only  equal  to 
$5,000  five  years  ago,''  was  not  preju- 
dicial, the  court  said :  "We  think  it  was 
competent  for  the  jury,  in  order  to  ar- 
rive at  a  just  compensation,  to  take 
into  consideration  a  condition  directly 
affecting  their  decision,  especially 
where,  as  here,  the  matter  in  question, 
the  present  value  of  the  dollar,  is  ele- 
mental, within  the  knowledge  and  ex- 
perience of  men  in  general,  and  baised 
!upon  an  economic  principle  notoriously 
accepted  as  true.  The  dollar  is  merely 
a  representative  of  value,  a  medium 
of  exchange,  the  value  of  which  is 
fixed  by  its  purchasing  power.  That 
power  varies,  relatively  with  the 
shifting  conditions  which  control  the 
exchange  of  things  capable  of  valua- 
tion. Hence,  in  measuring  it  in  dol- 
lars, it  is  competent  for  the  jurors  to 
take  into  consideration  those  condi- 
tions, social  and  economic,  which  at 
the  time  are  generally  known  and  ac- 
knowledged to  exist,  and  which,  from 
universal  experience,  are  applied  by 
mankind  in  fixing  values.^'     And  as 


stated  in  Louisville  &  N.  R.  Co.  v.  Wil-» 
lUms  (1918)  188  Ala.  188,  62  So.  679, 
Ann.  Cas.  1915D,  488,  4  N.  C.  C.  A. 
182,  the  tendency  in  recent  years  has 
been  for  juries  to  award,  and  appellate 
courts  to  sustain,  increasingly  larger 
sums  as  compensation  for  personal  in- 
juries, which  tendency  is  largely  "at- 
tributable, no  doubt,  to  the  greatly  de- 
creased purchasing  power  of  a  dollar, 
as  exemplified  in  the  rise  in  the  price 
of  nearly  all  commodities,  and  the 
enormous  increase  in  the  coat  of  liv- 
ing. 

JI.  Death. 

That,  when  determining  probable 
accumulations  and  the  damage  to  one's 
estate,  consideration  of  the  increased 
cost  of  living,  unless  accompanied  by 
a  corresponding  increase  in  wages,  is 
a  detriment  rather  than  a  benefit  to 
the  injured  person's  cause,  see  Canfield 
V,  Chicago,  R.  L  &  P.  R.  Co.  (1909) 
142  Iowa,  658, 121  N.  W.  186,  as  quoted 
supra. 

And  applying  the  general  rules  ap- 
plicable to  damages  for  death  by 
wrongful  act,  it  would  seem  that  the 
taking  into  consideration  of  an  in- 
crease in  the  cost  of  living  would  have 
a  tendency  to  decrease  the  amount 
of  the  awards  in  such  cases.  However, 
no  case  which  expressly  involved  this 
point  has  been  discovered.     G.  J.  C. 


FREDERICK  LAMBERT 

v. 

AMERICAN  BOX  COMPANY,  Limited,  Appt. 

IsOuMana  Supreme  Court -^  Februury  3,  1919, 
(—  La.  — ,  81  So.  95.) 

Highway  —  use  of  trailer  —  injury  to  gallery  supports. 

1.  It  is  gross  negligence  for  the  chauffeur  of  a  motor  truck,  having  a 
trailer  in  the  form  of  a  wagon  behind  it,  to  drive  the  tandem  through  a 
much-frequented  thoroughfare  in  a  populous  city,  after  one  of  the  two  at- 
tachments connecting  the  trailer  at  its  front  axletree,  v^rith  the  truck,  has 
parted,  and  the  trailer  for  several  hundred  feet  has  zigzagged  across  the 
roadway,  at  times  scraping  the  curb,  until  finally  it  mounts  the  banquette, 
and,  one  after  another,  breaks  and  knocks  down  liiree  cast-iron  posts,  set 
near  the  curb,  which  support  a  gallery  that  extends  across  the  banquette 

Headnotes  1-8,  by  MoNBOl,  Ch.  J. 
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from  the  house ;  and  ^e  owner  of  the  truck  and  trailer  is  liable  in  damages 
for  the  loss  and  injury  thereby  inflicted  upon  the  owner  of  the  gallery, 
which,  deprived  of  its  support,  falls  to  the  ground  and  is  destroyed. 
[See  note  an  this  question  beginning  on  page  618.] 


Damages  —  destruction  of  gallery. 

2.  In  sttoh  case,  the  owner  of  the 
gallery  is  entitled  to  recover  an 
amount  sufficient  to  pay  for  a  gallery 
as  good  as  that  desU'oyed,  and  is  not 
required  to  build  or  accept  a  gallery 
constructed  of  the  broken  material, 
matched,  patched,  and  welded,  which 
constituted  the  old  gallery. 

[See  8  R.  C.  L.  484-486.] 

Highway  —  obstruction  —  removal. 

3.  No  citizen  may,  with  impunity, 
whether  wilfully  or  negligently,  de- 
stroy the  property  of  another  which 
causes  him  no  injury,  and  which,  un- 
der a  claim  of  right,  and  with  1^ 
sanction  of  a  municipal  government. 


ocpupies  a  portion  of  a  street  adminis- 
tered by  such  government. 

[See  13  R.  C.  L.  196  et  sea. ;  20  R. 
C.  L.  489,  490.] 
Nuisance  —  right  of  action  by  individ- 

uaL 

4.  One  has  no  right  of  action  for  re- 
moval of  an  obstruction  alleged  to  be 
a  nuisance,  from  a  public  street,  un- 
less it  causes  a  particular  injury  to 
his  person  or  property. 

[See  20  R.  C.  L.  458  et  seq.] 
—  right  to  abate. 

5.  One  has  no  right  wilfully  or  neg- 
ligently to  destroy  property  obstruct- 
ing a  public  street,  which  he  alleges 
to  be  a  nuisance,  unless  it  causes  a  par- 
ticular injury  to  his  person  or  property. 

[See  20  R.  C.  L.  489.] 


Appeal  by  defendant  from  a  judgment  of  the  Civil  District  Court  for 
the  Pariah  of  Orleans  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  to  property,  alleged  to  have  been  caused  by  the  neg- 
ligence of  an  employee  of  defendant.    Affirmed. 


Statement  by  Monroe,  Ch.  J. : 
Defendant  brings  up  this  appeal 
from  a  judgment  awarding  plain- 
tiflF  $2,120.75  as  damages,  alleged 
to  have  been  caused  by  the  negligent 
handling  of  a  motor  truck  and  trail- 
er by  one  of  defendant's  employees, 
as  a  result  of  which  the  trailer  col- 
lided with,  and  knocked  down,  or 
broke,  one  after  the  other,  three 
cast-iron  posts,  which,  being  set  in 
the  banquette,  near  the  curb,  in 
front  of  a  building  owned  by  plain- 
tiff, supported  a  gallery  composed 
of  iron  scroll  work  with  floors  of 
plank,  and  extending  from  the  front 
of  the  building  on  the  second  and 
third  stories,  across  the  banquette, 
which  gallery,  by  reason  of  the  re- 
moval of  ita  supports,  fell  to  the 
banquette  and  was  reduced  to  a  mass 
of  unavailable  debris,  and  in  so  do- 
ing tore  loose  its  attachments  to, 
thereby  damaging,  the  front  of  the 
house,  breaking  the  window  blinds, 
and  subjecting  defendant  to  other 
pecuniary  loss.  Testimony  as  to  the 
occurrence  and  extent  of  the  dam- 
age, given  by  a  number  of  witnesses 


who  corroborate  each  other,  estab- 
lishes the  facts  beyond  doubt. 

It  is  thus  shown  that  a  negro 
chauffeur,  with  another  employee  of 
defendant  at  his  side,  was  driving  a 
40-horse  power  Packard  truck,  to 
which  was  attached  a  ''trailer''  in 
the  form  of  a  spring  wagon,  down 
Camp  street  at  about  9  o'clock  on  a 
morning  in  April;  that  the  wagon 
had  a  pole  extending  out  in  front, 
which  was  attached  to  or  formed  a 
Y  at  the  rear  end,  the  arms  or 
branches  of  which,  respectively, 
were  bolted,  or  should  have  been 
bolted,  to  the  front  axletree  of  the 
trailer;  while  the  forward  end  of 
the  pole  was  hooked  to  the  truck. 
As  this  tandem  of  vehicles  ap- 
proached St.  Joseph  street,  upon 
which  the  Illinois  Central  Railroad 
Company  has  a  track,  the  gatekeep- 
er employed  by  that  company  ob- 
served that  the  right  arm  of  the  Y 
had  become  detached  from  the  axle- 
tree  of  the  trailer  and  was  hanging 
loose,  and,  in  consequence,  that  as 
the  truck,  which  was  moving  at 
(what  we  consider)  a  pretty  rapid 
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pace,  under  the  circumstances, 
moved  off  and  on  the  street  car 
track  (on  Camp  street),  the  trailer 
zigzagged  behind  in  rather  ah  irre- 
sponsible fashion,  scraped  the  curb 
on  the  right  for  perhaps  100  feet, 
and  then  came  near  colliding  with 
the  gate  which  the  keeper  was  oper- 
ating ;  and  the  same  thing  attracted 
the  attention  of  an  ice  man,  who  at- 
tempted to  warn  the  chauffeur  by 
whistling  at  him,  but  was  success- 
ful only  to  the  extent  that  one  of 
the  two  men  on  the  truck  glanced 
around,  and,  seeing  nothing  that  in- 
terested him,  the  truck  proceeded 
across  St.  Joseph  street;  and  about 
that  time  the  eccentric  movements 
of  the  trailer  attracted  the  attention 
of  another  witness  who,  walking  up 
Camp  street,  had  arrived  in  front  of 
plaintiff's  building,  and,  seeing  the 
trailer  again  scraping  the  curb  and 
heading  for  the  gallery,  realized  that 
a  collision  was  imminent  and  at- 
tempted  to  avert  it  by  vocally 
warning  the  men  on  the  truck* 

His  testimony  as  to  what  he  saw 
and  did  reads,  in  part,  as  follows : 

I  saw  the  thing  coming,  grinding 
the  curb  all  the  way  down  Camp 
street.  •  .  .  About  80  feet  from 
the  house  when  I  hollered.  ...  I 
moved  off  when  I  saw  the  trailer 
coming  in  on  the  banquette.    .    .    • 

Q.  When  you  first  saw  the  truck, 
had  you  passed  from  under  the  gal- 
lery? 

A.  No,  sir;  I  walked  out — about 
the  center  of  the  gallery — ^to  the 
curb  and  hailed  the  darkey,  and  the 
two  negroes  were  so  deeply  inter- 
ested in  conversation  that  they  did 
not  pay  any  attention.  As  soon  as  I 
saw  that  there  was  to  be  an  acci- 
dent, I  got  from  under  about   10 

XCCv.       ... 

Q.  You  saw  the  whole  thing? 

A.  Yes,  sir ;  I  saw  when  the  trail- 
er struck  the  third  post,  I  think ;  it 
broke  loose,  and  the  truck  ran  ahead 
about  70  or  80  feet  or  more. 

Q.  Did  the  truck  break  loose  from 
the  trailer? 

A.  Yes,  sir;  on  the  third  post; 
either  the  chain  pulled  off  or  the  pole 
broke,  I  don't  know  which." 


From  the  testimiony  thui^  quoted, 
with  much  c^her,  it  appears  that  the 
trailer  scraped  the  curb  until  it 
reached  a  point  immediately  above 
plaintiff's  house,  where  the  curb 
was  opened  for  the  purpose  of  an 
entrance  for  vehicles  into  plaintiff's 
premises,  into  which  it  swerved  un- 
til, controlled  by  the  onward  pull  of 
the  truck,  the  wheels  on  the  right 
side  mounted  the  banquette  and  the 
trailer  began  its  assault  upon  the 
gallery  posts,  which  were  set  in  the 
banquette  a  few  inches  inside  of 
the  curb  and  probably  about  8  feet 
apart,  and,  breaking  them  off  in 
one,  two,  three  order^  stopped  at  the 
third  post  with  the  first  two  inside 
of  it  (the  trailer),  where  they  had 
fallen,  together  with  other  debris  of 
the  gallery,  and  with  the  third  post 
broken  off  at  the  bottom  and  lean- 
ing against  the  front  of  the  trailer — 
the  truck  having,  in  the  meanwhile, 
parted  company  with  it,  and  run  on 
down  the  stoeet  for  a  distance,  most 
of  the  witnesses  say,  of  about  100 
feet,  by  which  time  the  chauffeur 
and  his  companion  had  probably 
finiriied  their  convwsation. 

The  chauffeur's  explanation  of  the 
affair^  given  in  his  own  words,  is  as 
follows:  ''My  idea  was,  it  simply 
could  not  be  helped.  My  idea  was, 
a  pin  must  have  broke  when  I  pulled 
off  the  track,  and  that  accounted 
for  the  wagon  going  wild,  and  it  hit 
the  curb  and  jumped  up  on  the  side- 
walk." 

He  says  that  all  that  he  could  do 
was  to  stop  when  the  collision  oc- 
curred; that  ha  did  stop,  with  the 
truck  still  connected  with  the  trail- 
er, for  about  half  an  hour;  that  he 
then,  by  direction  of  the  policeman 
who  had  come  upon  the  scene,  went 
back  and  imhooked  the  trailer  from 
the  truck. 

The  policenum  testifies  that  when 
he  got  there,  about  ten  minutes  aft- 
er the  accident,  ''the  truck  was 
away  from  the  trailer  about  90 
feet."  And  of  tbe  fifteen  or  twenty 
witnesses  who  testified  in  the  case, 
not  one  saw  the  truck  and  the  trailer 
any  closer  together  from  the  mo- 
ment of  the  collision  witii  the  first 
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post ;  some,  who  witnessed  the  colli- 
sion, saw  them  part  company  at 
that  moment ;  and  some»  who  were 
on  the  spot  immediately  afterwards^ 
saw  them  from  80  to  100  feet  apart* 

The  chauffeur  says  that  the  truck 
was  slow — the  slowest  that  he  ever 
handled;  that  8  miles  an  hour  was 
its  best  gait;  that  he  was  running 
slowly  at  the  time  of  the  accident, 
not  more  than  6  or  6  miles  an  hour. 
Asked  what  he  found  when  he  went 
back  to  the  trailer,  he  replied :  ''On 
the  right  side,  I  noticed  where  a  pin 
was  out  and  a  key  through  the  bolt. 
I  noticed  that  the  pin  was  out  of 
that;  the  whole  [hole]  was  vacant; 
the  shaft  [referring  to  the  rig&t 
arm  of  what  we  have  called  the  Y] 
was  hanging  on  that  side,  after  it 
struck  the  building;  I  didn't  notice 
it  before  it  struck." 

A  witness  called  by  defendant 
testifies  that  he  was  defendant's  saw 
filer  and  millwright;  that  he  keeps 
up  the  truck  and  looks  after  the 
trailer ;  makes  the  bolts  that  go  into 
the  shaft  and  gives  them  to  the 
chauffeur.  Asked  whether  he  had 
inspected  the  trailer  or  the  truck  on 
tile  day  of  accident,  he  was  unable 
to  recall  such  inspNBction,  nor  does  he 
say  when  he  had  inspected  them. 

It  is  shown  that  plaintiff  called 
for  estimates  of  the  cost  of  replac- 
ing the  gallery ;  that  the  lowest  esti- 
mate that  he  received  was  $2,066; 
that  he  paid  $55  for  having  the 
debris  removed  from  the  banquette 
and  $6.75  for  some  other  work  that 
was  required  for  the  safety  of  the 
public ;  a  further  claim  for  $300,  for 
the  loss  of  the  use  of  the  gallery, 
was  rejected.  He  had  not  asked  that 
the  judgment  be  amended. 


Messrs.  John  Dymond,  Jr.,  A. 
Levy,  and  A  6.  Williams,  for  appel- 
lant: 

A  front  gallery  of  a  building,  the 
width  of  the  sidewalk,  fronting  on  a 
busy  thoroughfare  in  the  commercial 
district  of  the  city  of  New  Orleans, 
and  supported  by  iron  pillars  set  in 
the  sidewalk  near  the  curbing,  is  an 
obstruction;  and,  since  it  conserves  no 
good  public  purpose,  is  an  illegal  ob- 
struction. 

Wolff  V.  District  of  Columbia,  196 


U.  S.  152^  49  L.  ed.  426,  25  Sifp.  Ct. 
Rep.  198,  1  Ann.  Gas.  967,  17  Am.  Neg. 
Rep.  439;  28  Cyc.  892  et  seq.;  Hibbard, 
S.  B.  &  Co.  V.  Chicago,  173  111.  91,  40 
L.R  A.  621,  50  N.  E.  256 ;  Field  v.  Bar- 
ling, 149  111.  566,  24  L.R.A.  406,  41  Am. 
St  Rep.  311,  37  N.  E.  850. 

The  owner  pf  a  vehicle  is  not  respon- 
sible for  damages  caused  by  an  acci-. 
dent  arising  out  of  a  latent  defect  in 
the  mechanism  which,  shortly^  before 
the  accident,  had  been  inspected  and 
found  in  good  condition. 

20  R.  C.  L.  §§  11,  28,  pp.  16,  84. 

Mr.  Henry  W«  Robinson,  for  appel- 
lee: 

Where  the  front  galleries  of  a  prop- 
erty owner  overhang  the  sidewalk,  sup- 
ported by  iron  columns  near  the  curb, 
which  construction  has  been  a  common 
one  in  New  Orleans  for  over  a  hundred 
years,  made  desirable  by  climatic  con- 
ditions and  not  prohibited  by  city  ordi- 
nances, such  structures  do  not  con- 
stitute a  public  nuisance. 

New  Orleans  v.  Kaufman,  138  La. 
897,  70  So.  874;  McGormack  v.  Robin, 
126  La.  598,  139  Am.  St.  Rep.  549,  52 
So.  779. 

Structures  on  the  public  sidewalks 
are  not  necessarily  nuisances.  Some 
are  entirely  lawful. 

Wolff  V.  District  of  Columbia,  196 
U.  S.  152,  49  L.  ed.  426,  25  Sup.  Ct. 
Rep.  198, 1  Ann.  Cas.  967,  17  Am.  Neg. 
Rep.  489. 

A  gallery  over  Canal  street  during 
camivf^l  is  proper,  but  the  method  of 
constructing  its  supports  may  be  neg- 
ligent. 

Stern  v.  Davies,  128  La.  181,  54  So. 
712. 

Recovery  may  be  had  for  trees  on 
the  sidewalk  uprooted  by  a  paver,  and 
for  cutting  branches  overhanging  the 
sidewalk,  of  trees  planted  behind  the 
front  line. 

New  Orleans  v.  Wire,  20  La.  Ann. 
501;  Tissot  v.  Great  Southern  Teleg. 
&  Teleph.  Co.  39  La.  Ann.  996,  4  Am. 
St.  Rep.  248,  3  So.  261 ;  Bright  v.  Bell,' 
113  La.  1078,  37  So.  976. 

A  private  corporation  may  not  tear 
down  an  awning  on  the  thoroughfare 
without  subjecting  itself  to  damages. 

Laviosa  v.  Chicago,  St.  L.  &  N.  O.  R.' 
Co.  V.  McGloin  (La.)  299. 

Monroe,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

The  defense  seems  to  rest  upon 
the  proposition  that  plaintiff's  gal- 
lery was  an  illegal  ob£rt;ruction  to  the 
banquette,  hence  that  plaintiff  was 
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a  trespasser;  that  no  one  owes  any 
duty  to  a  trespasser,  save  to  abstain 
from  wilfully  and  wantonly  injur- 
ing him,  and  that  he  is  entitled  to 
no  compensation  for  loss  and  dam- 
ages inflicted  upon  him  by  the  mere 
negligence  of  another ;  that  the  own- 
er of  a  vehicle  is  not  responsible  for 
damages  caused  by  an  accident 
arising  out  of  a  latent  defect  in  a 
mechanism  which,  shortly  before  the 
accid^it,  had  been  inspected  and 
found  in  good  condition. 

1.  Whatever  may  be  said  as  to  the 
obligation  of  an  owner  of  private 
property  towards  a  trespasser  there- 
on, we  have  been  referred  to  no  au- 
thority, and  we  know  of  none,  which 
sustains  the  view  that  one  citizen 
may,  with  impunity,  whether  wil- 

Hiffhway-.  f uUy  or  negligently, 

obatrnetioB^  dcstroy  the  prop- 
remoTai.  ^^^     ^j     another, 

which  in  no  way  inconveni^ices 
him,  and  which,  upon  a  claim  of 
right  and  with  the  sanction  of  a 
municipal  government,  occupied  a 
portion  of  a  street  administered  by 
such  government. 

A  citizen  has  no  right  of  action 
for  the  removal  of  an  obstruction, 

»-i..»*.i^  alleged  to  be  a  nui- 

riffht  of  B4suon     sance,  from  a  pub- 

br  indlvldmal.        jj^  g^^^^^  ^jj^gg  j^^ 

is  able  to  show  that  it  causes  a 
particular  injury  to  his  person  or 
propcorty;  and  still  less  has  he  the 
right  either  to  take  the  law  into 
his  own  hands  and  wilfully  destroy 
.  ^^  ^  ^  ^  such  property,  or  to 
-riirbt  to  abate,    ^estroy    it   by   his 

negligence.  The  question  of  nuisance 
vel  non  in  such  case  is  to  be  deter- 
mined between  the  corporation  ad- 
ministering the  street,  and  the  citi- 
zen claiming  ownership  of  the  prop- 
erty. 28  Cyc.  898,  899;  29  Cyc. 
1216 ;  Wood,  Nuisances,  §  64 ;  Blanc 
V.  Murray,  36  La.  Ann.  163,  164,  51 
Am.  Rep.  7. 

It  is  a  matter  of  public  and  judi- 
cial history  that  galleries,  or  "ve- 
randas,'' as  they  are  also  called, 
have  been  sanctioned  by  usage  in 
New  Orleans  almost  from  time  im- 


memorial. More  than  sixky  years 
ago,  where  one  citizen  sought  to 
abate,  as  a  nuisance,  a  veranda^ 
such  as  that  here  in  questicm,  which 
had  been  constructed  by  his  neighs 
bor,  this  court  said : 

"Every  front  proprietor  is  clear- 
ly under  an  obligation  not  to  ob- 
struct the  free  use  of  the  street ;  and 
the  enforcement  of  this  obligation 
concerns  the  municipal  authority, 
which  has  enforced  it,  as  shown  by 
the  ordinance  of  1862,  by  the  pro- 
hibition to  erect  awnings  or  balcon- 
ies, which  shall  be  less  elevated 
than  8  feet  above  the  sidewalk.  As 
to  verandas  of  the  kind  erected  by 
the  defendant,  extending  over  the 
whole  breadth  of  the  sidewalk  and 
elevated  far  above  it  by  columns  on 
a  line  with  the  curbstone,  which  the 
evidence  shows  to  have  become  so 
common  of  late  years,  they  are  very 
obviously,  so  far  as  the  public  is 
concerned,  a  great  improvement  as 
compared  with  the  hanging  galleries- 
and  wooden  sheds  whicli  extend  only 
to  the  half  or  the  third  of  the  width 
of  the  sidewalk,  and  from  which  the 
drip,  in  rainy  weather,  is  so  great  an 
annoyance  to  foot  passengers. 

"These  modem  verandas,  on  the 
contrary,  afford  a  perfect  shelter 
from  the  sun  and  weather,  to  pas- 
sers by  the  front  of  houses  to  which 
they  are  attached.  In  sultry  climates, 
the  necessity  of  shade  from  the 
sun  to  health  and  comfort  has  uni- 
versally introduced  the  custom  of 
balconies  or  verandas  which,  in  this 
respect,  are  equally  beneficial  to  the 
inmates  of  the  houses  and  to  way- 
farers." Durant  v.  Riddell,  12  La» 
Ann.  747. 

In  a  much  later  case,  the  forego- 
ing expression  of  opinion  is  referred 
to  with  approval,  and  applied  to  the 
case  of  trees  whose  limbs  overhang 
a  sidewalk;  the  court  saying:  "To 
those  who  live  in  this  climate,  par- 
ticularly during  the  hot  sununer 
months,  when  the  thermometer 
points  to  about  100,  when  not  more, 
it  would  be  needless  to  argue  that 
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the  overhanging  branches  of  mag- 
nolia trees  on  such  sidewalks  are  no 
nuisance,  but,  on  the  contrary^  ac- 
tually prove  of  great  relief,  not  only 
against  the  heat,  but  also,  some* 
times,  even  against  the  rain/' 

And  the  defendant  (company), 
the  agents  of  which  entered  plain- 
tiff's premises  and  cut  branches  ov- 
erhanging the  sidewalk  from  the 
trees  on  the  premises,  was  con- 
demned in  damages.  Tissot  v.  Great 
Southern  Teleph.  &  Teleg.  Co.  89  La. 
Ann.  1001,  4  Am.  St.  Rep.  248,  8 
So.  261. 

In  the  still  later  case  of  New  Or-^ 
leans  v.  Kaufman,  188  La.  897,  70 
So.  874,  defendant  was  convicted  of 
violating  a  city  ordinance  prohibit- 
ing the  building  of  sheds  over  side- 
walks, but  excepting  from  its  oper- 
cMon  existing  balconies  of  dwelling 
houses  and  marquises  or  awnings  to 
protect  show  windows,  provided  no 
signs,  advertisements,  appeared 
thereon,  from  which  it  might  be  in- 
ferred that,  while  the  city  authori- 
ties were  not  disposed  to  legislate 
against  existing  balconies,  they  were 
not  favorably  inclined  towards  the 
building  of  new  ones.  We  are  not, 
however^  informed  that  they  have 
enacted  any  ordinance  prohibiting 
the  building  of  such  balconies,  and 
it  is  yet  to  be  ascertained  that  such  , 
action  can  be  made  effective,  if 
taken ;  the  quoted  decision  being  ap« 
parently  unfavorable  to  that  view. 
But  supposing  that  such  an  ordi- 
nance had  been  passed,  and  might  be 
enforced,  the  case  against  defend- 
ant loses  nothing  of  its  strength, 
since  plaintiff,  through  the  negli- 
gence of  defendant's  agent  (if  it  be 
so  found) ,  had  an  existing  veranda 
which,  by  express  legislation,  he  was 
to  be  allowed  to  keep,  and,  it  having  / 
been  thus  destroyed,  he  is  denied 
the  right,  or  must  litigate  in  order  . 
to  enjoy  the  right,  to  replace  it. 

We  therefore  conclude  that  de^, 
fondant's  first  stated  proposition  is ' 
Bot  well  founded. 

2.  The  second  proposition,  as  ap« 
plied  to  this  case,  is  equally  without 
merit.    Apart  from  the  question  of 


81  8o.  95.) 

''latent  defect,"  etc.,  therein  pre- 
sented, the  evidence 
is  conclusive  that  frSiS.'i^frjVr y ''' 
defendant's  chauf.  :i*,-'if.7 
four  ran  his  40- 
horse  power  machine  for  250  or  800 
feet,  at  a  fairly  high  speed,  on  and 
off  of  the  street  railroad  track,  with 
the  trailer  hanging  on  by  one  arm 
of  its  Y  and  zigzagging  from  one 
side  to  the  other  of  a  much-traveled 
thoroughfare,  like  the  tail  of  a  kite 
in  a  high  wind,  and  that  he  not  only 
did  not  look  behind  of  his  own  ac- 
cord, but  was  so  engrossed  in  con- 
versation with  his  companion 
(whose  proper  position,  as  we  ap-> 
prehend,  was  on  the  trailer)  that 
he  took  no  other  notice  of  two  at- 
tempts that  were  made  to  inform 
him  of  the  situation  than  casually  to 
turn  his  head,  without  really  looking 
(if,  indeed,  it  was  he  whose  head  is 
said  to  have  turned,  and  not  the  oth- 
er man),  or  certainly  without  see- 
ing that  which  he  should  have  seen. 
He  neither  saw  the  trailer  in  its 
gyrations^  nor  did  he  hear  it  scrap- 
ing the  curb  both  above  and  below 
St,  Joseph  street,  and  though  ap- 
parently blind,  deaf,  and  unobserv- 
ant, he  must  have  driven  the  ma- 
chine at  a  fair  speed  or  it  would  not 
have  broken  off  and  knocked  down, 
one  after  another,  three  cast-iron 
posts,  which,  from  the  photographs 
in  evidence,  were  hardly  less  than  8 
inches  in  diameter,  and  know  noth- 
ing about  it  until  he  had  gone  80  or 
100  feet  further  down  the  street. 

3.  (Counsel  further  argue  that  the 
lower  court  erred  in  allowing  re- 
covery for  a  new  gallery,  when  only 
an  old  one  was  destroyed.  The  ob* 
ligation  of  defendant,  however,  is 
to  indemnify  plaintiff— to  put  him 
in  the  position  that  he  would  have 

occupied  if  the  in-  Damaire^M- 
jury  complained  of  dentroction  •£ 
had  not  been  inflict-  ••"•*'^- 
ed  on  him.   It  goes  further  than  that 
of  an  insurer  against  loss  by  fire, 
who  takes  no  risk  against  personal 
effort  and  inconvenience.    And  yet, 
so  far  as  we  know,  those  who  are 
engaged  in  the  insurance  business 
do  not  undertake  to  build  an  old 
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house,  by  way  of  indemnifying  the 
assured  for  the  loss  of  an  old  house, 
and  no  suggestion  is  here  made  as 
to  the  manner  in  which  that  can  be 
done.  According  to  the  evidence  of 
plaintiff's  contractor,  the  broken 
material  of  which  the  gallery  in 
question  was  constructed,  and 
which,  at  the  time  of  the  trial,  was 
lying  in  a  confused  heap  on  plain- 
tiff's premises,  could  not  again  be 
utilized  in  the  construction  of  a  gal- 
lery and  it  is  not  pretended  that  it 
could  be  so  utilized,  save  by  match- 
ing and  welding  the  broken  bits  of 
iron,  patching  the  flooring,  and 
supplying  missing  parts  of  both  with 
new  material,  all  of  which,  when 
done  at  an  expense  not  estimated^ 
woidd  result  in  the  production  of 


a  gallery  composed  of  matched^ 
patched,  and  welded  material,  which 
would  not  be  the  gallery  that  was 
destroyed,  and  which  plaintiff  is  not 
bound  to  accept  by  way  of  indemnity 
for  that  which  was  destroyed.  De- 
fendant alleges  in  its  answer  that  it 
had  declined  to  have  anything  to  do 
with  the  debris  in  question,  sets  up 
no  claim  for  salvage,  and  has  offered 
no  evidence  that  the  debris  is  of  any 
value,  or  would  compensate  plain- 
tiff for  its  occupancy  of  his  prem- 
ises. We  therefore  find  no  reason 
for  making  any  change  in  the  judg- 
ment appealed  from  on  account  of 
any  possible  salvage  that  he  may 
realize. 

The  judgment  appealed  from  is 
therefore  afllrmed. 


ANNOTATION. 
Liability  for  damages  by  vehicle  trailers. 


It  will  be  observed  that  in  the  re- 
ported case  (Lambert  v.  AifEBiCAN 
Box  Co.  ante,  612),  the  defendant  was 
held  guilty  of  negligence  where  the 
chauffeur  of  its  40-horse-power  truck, 
Which  had  a  trailer  attached,  drove  at 
a  rapid  pace  through  a  much-frequent^ 
ed  thoroughfare  of  a  city  after  one 
side  of  the  tongue  of  the  trailer  had 
become  detached  from  it,  and  the  trail- 
er for  several  hundred  feet  zigzagged 
across  the  roadway,  scraped  the  curb, 
and  finally  mounted  the  banquette,  and 
knocked  down  three  cast-iron  posts 
supporting  a  gallery,  it  appearing  that 
neither  the  chauffeur,  nor  another 
servant  of  the  defendant  who  was  on 
the  truck  with  him,  locked  behind  of 
his  own  accord,  or  noticed  two  at- 
tempts  made  by  others  to  inform  them 
of  the  danger. 

In  view  of  the  fact  that  trailers  are 
coming  into  common  use,  and  that 
such  use  will  undoubtedly  give  rise 
to  considerable  litigation,  this  case  is 
of  particular  value.  The  question  as 
to  what  constitutes  negligence  in  using 
these  vehicles  is  affected  by  considers* 
tions  not  incident  to  the  use  of  ordin- 
ary vehicles,  such,  for  example,  as  the 
additional  allowance  which  must  be 
made  in  turning  the  two  vehicles;  the 


duty  to  look  behind,  as  well  as  ahead; 
the  duty  to  see  that  the  couplings  be- 
tween the  vehicles  are  sufficient,  and 
in  good  condition,  and  possibly,  under 
certain  conditions,  the  duty  to  have  a 
person  on  the  trailer  for  the  purpose 
of  warning  other  travelers,  watching 
the  load,  fastenings,  lights^  etc.  There 
is  at  present  little  authority  on  the 
question  under  consideration,  but  one 
other  case  having  been  disclosed. 

In  Quinlivan  v.  Ready  &  C.  Coal  Co* 
(1916)  202  IlL  App.  224,  in  an  action 
for  the  death  of  a  child  four  years  old, 
who  was  run  over  by  a  dump  wagon 
which  was  attached  to  a  sprinkling 
wagon,  where  it  appeared  that  the 
driver  of  the  sprinkling  wagon  was 
seated  upon  a  high  seat  in  such  a  posi- 
tion that  he  might  have  seen,  had  he 
looked,  what  a  crowd  of  children  were 
doing  at  the  time  of  and  just  before 
the  accident,  that  the  horses  were 
walking,  and  that  the  driver  did  in 
fact  see  these  children  as  he  ap- 
proached them,  it  was  held  that  it  was 
a  question  for  the  jury  whether  he 
tnight  have  anticipated  that  one  of 
the  children  would,  under  the  circum- 
stances, do  as  the  deceased  did,  and 
could  by  the  exercise  of  reasonable 
care  have  avoided  the  accident.    The 
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only  report  of  fbis  case  is  an  abstract     tnter  into  the  question  of  liability  for 

of  the  decisicm.  injuries   from   street   ear   ^'trailers/' 

Obviously   different  considerations     operatina  on  fixed  tracks,     J.  T.  W« 


W.  &  S.  JOB  &  COMPANY,  Plff .  in  Err,, 

V, 

HEroRITTER  LUMBER  COMPANY. 

VnUed  StateM  OirouiU  Court  jof  Appeals,  Second  Cireuit  —  Jfevemher  18,  1918, 

(266  Fed.  31L) 

Sale  ^-  yessel  ^-  implied  warranty. 

1.  No  implied  warranty  arises  uppn  sale  of  a  vessel  after  her  examina- 
tion by  a  surveyor  for  the  buyer  if,  although  she  had  some  cargo  in  her, 
there  was  ample  opportunity  for  examination,  since  the  doctrine  of  caveat 
emptor  applies. 

[See  note  on  this  question  beginning  on  page  622.] 

Appeal  —  finding  of  facts  —  binding  Contract  —  warranty  —  considera- 

effect.  Hon. 

2.  A  finding  of  facts  by  the  Jury,  6.  A  contract  of  warranty  requires 
approved  by  the  district  judge,  is  bind-  a  consideration. 

ing  on  the  United  States  circuit  court  [See  6  R.  G.  L.  64d  et  seq.] 

of  appeals  unless  error  was  conttnitted  Broker  —  authority  to  warrant  vesseL 

during  the  trial.  6.  An  independent  broker  negotiat- 

[See  2  R.  C.  L.  193  et  seq.]  ing  the  sale  of  a  vessel  cannot  com- 

—  admission  of  hearsay  evidence.  >Bit  the  owner  to  an  express  warranty^ 

3.  In  an  action  for  breach  of  war-  without  implied  or  apparent  authority 

ranty  of  the  seaworthiness  of  a  vessel,  ^  ^^  ^^2  r>  n  t   ocr   j.        -i 
it  is  reversible  error  to  permit  the         t^^  4  R.  C.  L.  255  et  sfeq.] 

buyer  to  be  asked  on  cross-examina-  Sale  —  right  to  rely  on  statute, 
tion  if  he  had  not  heard  that  it  had         7-  The  purchaser  of  a  vessel  who 

made   a   successful   trip   across   the  ?«t®*  *^  independent  examination  as 

ocean  after  trivial  repairs.  H  *^«^  seaworthiness  ^^^^^t  rely  on 

[See  2  R.  C.  L.  247et  seq.]  S«  provisions  of  a  statute  that  where 

^  :  *  ,  the  buyer  makes  known  to  the  seller 

sale  —  wnmmy  —  vessel.  ^be  particular  purpose  for  which  the 

4.  A  statement  by  the  seller  of  a  goods  are  required,  and  it  appears  that 
vessel  as  to  its  seaworthiness  after  the  buyer  relies  upon  the  seller's  skill 
the  contract  of  sale  has  been  executed  or  judgment,  there  is  an  implied  war- 
does  not  constitute  an  express  war-  ranty  that  the  goods  shall  be  reason- 
ranty.  ably  fit  for  such  purpose. 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  for  breach  of  warranty  of  the  seaworthiness 
of  a  vessel.    Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Argued  before  Ward,  Rogers,  and  Manton,  circuit  judges. 

Mr.  Robert  B.  Hoheyman  for  plain-  Manton,  Circuit  Judge,  delivered 
tiff  in  error.  the  opinion  of  the  court : 

Messrs.  Harringten,  Bigham,  A  Sag-  The  dd^endant  in  error,  owner 
lar  for  defendant  in  error.  of  the  Florence  M.  Belding,  sold  her 
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to  the  plaintiff  in  error  on  March  4, 
1916.  The  latter  now  sues,  claiming 
the  schooner  was  not  sound  or  sea^ 
worthy  or  in  good  condition  when 
sold,  and  seeks  to  recover  $7,600, 
the  difference  between  the  purchase 
price  and  the  price  at  which  the 
plaintiff  in  error  sold  the  boat  sub- 
sequently, plus  5  per  cent  brokerage 
commissions,  because,  as  it  says, 
the  schooner  was  not  as  warranted. 
At  the  trial,  both  parties  moved 
for  judgment  after  the  proof  was 
submitted.  The  district  judge,  how- 
ever, submitted  specific  questions 
to  the  jury,  for  it  to  determine  the 
seaworthiness  of  the  vessel,  and  this 
without  objection  from  either  lit- 
igant. The  jury  found  the  vessel 
seaworthy  and  fitted  for  a  voyage 
upon  the  Atlantic  at  the  time  the 
agreement  of  sale  was  made.  The 
A««**i  fl»dii.«^    court  thereafter,  in 

Appeal— nnamv  ,  ,    ; 

of  fact»-  a   written    opinion, 

btadin.  eiiect.  ^pproved  the  ver- 
dict and  gave  judgment  for  the  de- 
fendant in  error.  This  finding  of 
fact,  both  of  the  jury  and  the  dis- 
trict judge,  is  binding  upon  us,  un- 
less error  was  committed  during  the 
trial. 

Mr.  Job,  called  by  the  plaintiff  in 
error,  was  cross-examined  as  to 
whether  or  not  he  heard  that  the 
Florence  M.  Belding  made  a  trip 
from  Nova  Scotia  across  the  At- 
lantic, and  this  after  trifling  repairs 
were  made.     This  testimony   was 

^dmSmmionot         ^Uly      Objectcd       tO, 

heamay  but   admitted,    and 

evidence.  exccption  taken  to 

its  admission.  This  error  would  re- 
quire a  reversal,  for  suah  evidence 
was  hearsay  and  harmful,  and 
might  well  influence  the  jury,  if 
there  was  an  expressed  or  implied 
warranty  in  the  contract  of  sale. 
Was  there  an  expressed  or  implied 
warranty?    We  think  not. 

One  Stoddard,  a  shipbroker,  was 
informed  that  the  defendant  had 
this  vessd  for  sale,  and  approached 
the  plaintiff  and  offered  her  for  sale, 
which  negotiations  resulted  in  the 
following  correspondence: 


March  4,  1916. 
Mr.  R.  F.  Clark,  Agent, 

Now  York, 
Dear  Sir: — 

We  understand  from  your  agent, 
Mr.  Stoddard,  that  you  sell  us  the 
Florence  M.  Belding  for  the  sum  of 
$38,000,  and  beg  to  inclose  here- 
with check  for  $5,000  on  account  of 
same. 

We  shall  take  delivery  of  the  ship 
as  soon  as  you  can  supply  us  with 
the  bill  of  sale.  Kindly  acknowledge 
receipt  of  check  and  oblige. 

Yours  truly, 
W.  &  S.  Job  &  Co.,  Inc. 

Elizabeth,  N.  J.,  March  4, 1916. 
Messrs.  Job  &  Company, 

No.  29  Broadway,  New  York  City, 
Gentlemen : — 

We  beg  to  acknowledge  receipt 
of  your  ch^dc  for  five  thousand 
($6,000)  dollars,  account  of  pur- 
chase price  for  schooner  Florence  M. 
Belding,  as  per  your  letter  of  the  4th 
inst 

Yours  very  truly. 
The  Heidritter  Lumber  Company, 

By  F.  R.  Clarke. 

Thereafter,  and  on  March  13th, 
Mr.  Wolff,  vice  president  of  the  de- 
fendant in  error,  delivered  a  bill  of 
sale  for  the  schooner  to  Mr.  Job,  an 
officer  of  the  plaintiff  in  error,  and 
received  the  balance  due  on  the  pur- 
chase. Job  testified  as  follows: 
"Mr.  Wolff  brought  the  bill  of  sale 
in  and  asked  us  for  the  balance  of 
the  money.  Mr.  Wolff  told  us  he 
thought  we  had  a  bargain  in  the 
vessel,  and  I  told  him  I  was  very 
glad  to  hear  that,  and  he  said  she 
had  been  a  very  useful  vessel  to 
them,  and  that  she  was  sound  and 
seaworthy  in  every  way.  I  told  him 
we  had  only  seen  the  top  of  the  ves- 
sel. We  had  not  been  able  to  see 
her  bottom,  because  she  was  full  of 
lumber.  We  had  not  been  able  to 
see  what  was  inside.  Mr.  Wolff 
said  she  was  sound  and  seaworthy 
all  over.'' 

This  was  not  denied  by  Mr.  Wolff. 
However,  whatever  was  said  by  Mr. 
Wolff  on  this  occasion  could  not  be 
considered  an  expressed  warrant. 
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for  the  sale  was  consummated  by 

the  exchange  of  the 
itr-  above    letters^    and 

the  parties  were  ob* 
ligated  to  the  contract  there  made. 
No  representations  made  after  that 
date  as  to  the  soundness  or  sei^ 
worthiness  of  the  vessel  would  con- 
stitute an  expressed  warranty,  for 
there  was  no  new  consideration.  A 
contract  of  warranty  requires  a  con- 
sideration.  The  consideration  which 

supports   this    con- 
»tF-  tract  of  sale  was  de- 

termined and  agreed 
upon  by  the  parties  on  March  4th. 
Brokeiw  Any  further  or  new 

Avthoritr  to  warranty  would  re- 
^"'■**  ▼•■ii^i.    q^i^•e  a  separate  and 

sufficient  consideration.  Nor  could 
Mr.  Stoddard,  an  independent  brok- 
er, by  anything  that  he  said,  conmilt 
the  defendant  to  an  expressed  war- 
ranty, for  he  had  no  such  implied  or 
apparent  authority.  Smith  v. 
Tracy,  36  N.  Y.  79 ;  Crist  v.  Turner, 
175  App.  Div.  664,  161  N.  Y.  Supp. 
866. 

But  the  plaintiff  in  error  contends 
that  there  was  an  implied  warranty. 
Although  this  contention  is  not 
pleaded,  we  will  examine  it.  The 
plaintiff  in  error  pleads  an  expressed 
representation.  A  surveyor,  at  the 
request  of  the  plaintiff  in  ^rror,  ex- 
amined the  vessel  and  made  a  form- 
al report  of  her  condition  before  its 
purchase.  He  pronounced  her  sea- 
worthy, and,  although  the  vessel 
still  had  lumber  in  her  hold,  ample 
opportunity  was  afforded,  either  for 
further  examination  or  some  insis- 
tence upon  a  warranty.  This  was 
not  done,  and,  after  the  report  of 
the  surveyor,  the  contract  of  sale 

taie^«.Mi-  was  made.  The 
implied  rule  of  caveat  emp- 

'^"'•**'''  tor  applies   to  the 

sale  of  a  vessel  under  these  circum- 
stances and  in  the  absence  of  an  ex- 
pressed warranty. 

In  Barnard  v.  Kellogg,  10  Wall. 
383,  19  L.  ed.  987,  the  court  said: 
^'No  principle  of  the  common  law 
has  been  better  established,  or  more 
often  affirmed,  both  in  this  country 
and  in  Eni^and,  than  that  in  sales 


of  personal  property,  in  the  absence 
of  express  warranty,  where  the  buy- 
er  has  an  opportunity  to  inspect  the 
commodity*  and  the  seller  is  guilty 
of  no  fraud,  and  is  neither  the  man- 
ufacturer nor  grower  of  the  article 
he  sells,  the  maxim  of  caveat  emptor 
applies.  Such  a  rule,  requiring  the 
purchaser  to  take  care  of  his  own  in- 
terests, has  been  found  best  adapted 
to  the  wants  of  trade  in  the  business 
transactions  of  life.  And  there  is 
no  hardship  in  it,  because,  if  the 
purchaser  distrusts  his  judgment, 
he  can  require  of  the  seller  a  war- 
ranty that  the  quality  or  condition 
of  the  goods  he  desires  to  buy  cor- 
responds with  the  sample  exhibited. 
If  he  is  satisfied  without  a  warranty, 
and  can  inspect,  and  declines  to  do  it, 
he  takes  upon  himself  the  risk  that 
the  article  is  merchantable;  and  he 
cannot  relieve  himself  and  charge 
the  seller,  on  the  ground  that  the 
examination  will  occupy  time  and  is 
attended  with  labor  and  inconven- 
ience. If  it  is  practicable,  no  matter 
how  inconvenient,  the  rule  applies. 
One  of  the  main  reasons  why  the 
rule  does  not  apply  in  the  case  of  a 
sale  by  sample  is  because  there  is  no 
opportunity  for  a  personal  examina- 
tion of  the  bulk  of  the  commodity 
which  the  sample  is  shown  to  rep* 
resent.  Of  such  universal  accept- 
ance is  the  doctrine  of  caveat  emp- 
tor in  this  country  that  the  courts 
of  all  the  states  in  the  Union  where 
the  common  law  prevails,  with  one 
exception  (South  Carolina),  sanc- 
tion it.'* 

In  Barr  v.  Gibson,  3  Mees.  &  W. 
390,  150  Eng.  Reprint,  1196,  7  L.  J. 
Exch.  N.  S.  124,  24  Eng.  Rul.  Cas. 
188,  where  a  ship  was  sold  without 
an  expressed  warranty,  it  was  held 
that  there  was  no  implied  warranty. 
There  the  court  said:  ''The  simple 
bargain  and  sale,  therefore,  of  the 
ship, « does  not  imply  any  contract 
that  it  is  then  seaworthy  or  in  a 
serviceable  condition." 

In  Sanford  &  B.  Co.  v.  Columbia 
Dredging  Co.  101  C.  C.  A.  96,  177 
Fed.  882,  the  court  said:  "If  the 
scows  had  been  sold  outright  on  May 
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23,  1904,  after  the  respondents  had 
full  opportunity  to  discover  their 
condition,  it  could  scarcely  be  con- 
tended that  the  respondents  would 
not  be  bound  to  pay  the  purchase 
price  agreed  upon,  whatever  defects 
might  have  been  subsequently  dis- 
covered therein.  The  rule  of  caveat 
emptor  applies  to  the  sales  of  ships 
as  in  the  sales  of  other  personal 
property.  1  Parsons,  Admiralty, 
86.'* 

Nor  is  this  result  changed  by  rel^ 
son  of  chapter  571  of  the  Laws  of 
1911  (New  York  State  Personal 
Property  Law).  Section  96  thereof 
provides  that,  where  the  buyer  ex- 
pressly or  by  implication  makes 
known  to  the  seller  the  particular 
purpose  for  which  the  goods  are  re^ 
quired,  and  it  appears  that  the  buy- 
er relies  on  the  seller's  skill  or  judg- 


ment (whether  he  be  the  grower  or 
manufactureor  or  not),  there  is  an 
implied  warranty  that  the  goods 
shall  be  reasonably  fit  for  such  pur- 
pose. 

It  is  doubted  whether  a  boat  can 
be  classified  within  the  tarm 
''goods"  as  used  in  the  statute,  but 
here  the  buyer  did  not  rely  on  the 
seller's  skill  or  judgment,  but,  as 
above  stated,  made  an  independent 
examination  of  the  boat.  We  think 
it  was  unnecessary 

for  the  district  i^Sfn*.*:^*.^. 
judge  to  submit  the 
questions  to  the  jury,  as  there  was 
neither  expressed  nor  implied  war- 
ranty in  this  contract  of  sale. 
Therefore  the  error  in  the  admission 
of  testimony  was  harmless. 

The  result  below  is  rights  and  the 
judgment  is  affirmed. 


ANNOTATION. 
Implied  warranty  on  sale  of  vessd. 


Upon  the  sale  of  a  vessel  to  be  manu- 
factured for  the  buyer,  an  implied  war- 
ranty arises  that  the  vessel  is  fit  for 
the  use  intended.  In  other  words,  that 
it  is  seaworthy,  and  this  includes 
structural  defects  and  defects  in  mate- 
rial used,  which  are  not  subject  to 
observation  by  the  buyer.  Cunning- 
ham V.  Hall  (1862)  4  Allen  (Mass.) 
268 ;  Gram  v.  Gas  Engine  &  Power  Go. 
(1894)  76  Hun,  316,  26  N.  Y.  Supp. 
1069;  Chambers  v.  Crawford  (1793) 
Addison  (Pa.)  150;  Shepherd  v.  Pybus 
(1842)  4  Scott,  N.  R.  434,  3  Mann.  & 
6.  868,  133  Eng.  Reprint,  1390,  11  L.  J. 
G.  P.  N.  S.  101. 

In  Cunningham  v.  Hall  (1862) 
(Mass.)  supra,  the  rule  is  said  to  be 
that  if  the  seller  simply  agrees  to  com- 
plete a  vessel  and  deliver  it  at  a  stipu- 
lated price,  there  is  an  implied  war- 
ranty that  it  shall  be,  both  as  to  work- 
manship and  as  to  materials  used  in  its 
construction,  fit  for  the  service  for 
which  it  was- sold,  or  for  the  service  to 
which  vessels  of  that  class  were  known 
by  him  to  be  commonly  and  usually 
appropriated.  It  is,  however,  pointed 
out  that  the  contract  under  considera- 
tion  "was   in   fact  modified   by  the 


clause  that  it  'should  be  finished  in  the 
style  of  the  Polynesia,'  or,  in  other 
words,  by  a  stipulation  that  it  should 
be  planked  with  pine  plank.  Under 
this  modification  of  what  would  other- 
wise have  created  a  general  liability, 
the  defendant  was  bound  only  to  use 
reasonable  care  and  skill  in  the  selec- 
tion and  preparation  of  that  kind  of 
plank,  and  in  applying  and  fastening 
them  to  the  frame  and  body  of  the  ves- 
sel ;  for  the  plaintiffs,  in  consenting  to 
the  use  of  such  materials,  acted  upon 
their  own  judgment,  and  assumed 
upon  themselves  the  risk  and  hazard 
of  the  sufiiciency  of  such  kind  of  plank 
for  the  purpose  for  which  they  allowed 
it  to  be  used;  and  they  could  after- 
wards only  hold  the  defendant  re- 
sponsible for  damages  resulting  from 
his  failure  to  exercise  reasonable 
skill  and  care  in  the  selection  of  the 
planks  which  he  used,  or  in  the  appli- 
cation of  all  known  and  proper  tests 
to  discover  if  there  was  unsoundness 
in  any  of  them,  or  from  the  imperfec- 
tion or  unskilfulness  of  his  work  in 
covering  the  ship." 

Where  the  parties  agree  upon  the 
kind  of  materials  of  which  a  vessel 
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shall  be  completed,  the  duty  rests  upon 
the  seller  merely  to  exercise  due  care 
to  prevent  the  use  of  unsound  or  de- 
fective materials  and  to  cause  the 
whole  work  to  be  done  in  a  skilful  and 
workmanlike  manner.  Reasonable 
care  or  skill  is  a  relative  phrase,  and 
what  this  requires  is  always  to  be  de- 
termined by  consideration  of  the  sub- 
ject-matter to  which  it  is  applied.  In 
its  application  as  a  rule  or  measure  of 
duty  to  which  a  builder  is  subject  in 
the  building  of  a  ship,  and  especially 
where  it  is  constructed  in  part  of  mate- 
rials known  to  be  subject  to  defects 
which  may  essentially  impair  its 
strength  or  endanger  its  safety,  it  calls 
for  the  most  vigilant  inspection  of 
every  article  ysed  and  the  employment 
of  every  known  test  or  means  by  which 
they  nay  be  detected.  Cunningham  v. 
Hall  (1862)  4  Allen  (Mass.)  268. 

Applying  the  foregoing  rule  in  Cram 
V.  Gas  Engine  &  Power  Co.  (1894)  75 
Hun,  316,  26  N.  Y-  Supp.  1069,  it  is 
held  that  the  manufacturer  of  a  boat 
impliedly  warrants  that  it  is  properly 
and  skilfully  made,  and  that  good 
materials  were  used  in  its  construc- 
tion. Where  a  boat  is  ordered  to  be 
made  with  a  cabin  located  in  a  desig- 
nated position,  the  manufacturer,  how- 
ever, does  not  impliedly  warrant  that 
the  cabin  in  such  a  position  is  not  dan- 
jrerous  when  naphtha  is  used  for  mo- 
tive power,  unless  the  manufacturer 
knows  the  danger  and  the  purchaser 
is  in  ignorance  thereof. 

In  Shepherd  v.  Pybus  (1842)  4 
Scott,  N.  R.  434,  3  Mann.  &  G.  873,  133 
£iig.  Reprint,  1392,  11  L.  J.  C.  P.  N.  S. 
101,  it  is  held  that,  upon  the  sale  of  a 
barge  by  the  builder,  a  warranty  arises 
that  it  is  reasonably  fit  for  use.  It  is 
pointed  out  in  this  case  that  the  boat 
was  built  by  the  seller,  and  the  pur- 
chaser had  had  no  opportunity  to  in- 
spect it  while  it  was  being  built,  and 
the  defects  in  it  were  not  apparent 
upon  inspection,  and  could  only  be 
detected  upon  trial. 

In  Chambers  v.  Crawford  (1793) 
Addison  (Fa.)  150,  upon  this  point 
the  court  instructed  the  jury  that  "if 
a  workman  does  work  insufficiently, 
he  is  answerable  for  all  consequences 
arising  from  this   insufficiency,  not- 


withstanding an  acceptance  by  the  em« 
ployer  without  objections;  for  the 
employer  is  not  to  be  presumed  ac- 
quainted with  the  execution  of  the 
work,  and  the  workman  must  be.  If 
the  loss  in  this  case  happened  through 
such  carelessness  or  accident  as,  in 
the  case  of  a  sufficient  boat,  would 
have  produced  the  same  effect,  you 
will  find  for  the  defendants.  But  if 
the  loss  happened  through  the  insuffi- 
ciency of  the  boat,  measuring  that  in- 
sufficiency by  the  expressed  intention 
of  the  parties,  and  the  usage  of  the 
trade,  you  will  find  for  the  plaintiffs, 
with  damage  adequate' to  their  loss." 

But  see  upon  this  point  the  reported 
case  (W.  &  S.  Job  &  Co.  v.  HEmiuT- 
TER  Lumber  Ck).  ante,  619),  holding 
that  where  the  purchaser  of  a  vessel 
bought  it  after  employing  a  surveyor 
to  examine  it,  and  received  a  formal 
report  from  him  as  to  her  condition, 
the  rule  of  caveat  emptor  applied,  and 
no  implied  warranty  arose  as  to  the 
seaworthy  condition  of  the  vessel. 

In  Bums  v.  Fletcher  (1850)  2  Ind. 
872,  it  is  held  that  no  implied  warranty 
of  fitness  arises  from  the  sale  of  a 
flatboat,  at  the  time  sunk,  and  hence 
not  subject  to  inspection,  where  the 
price  paid  was  about  one  half  the 
price  of  a  good  boat. 

Under  the  Louisiana  Code,  which 
imposes  the  obligation  of  warranting 
an  article  sold  against  hidden  defects, 
it  has  been  held  that  the  buyer  of  a 
vessel  may  recover  damages  for  breach 
of  the  Code  warranty  as  to  the  sea- 
worthy condition  of  the  vessel,  such 
defect  being  hidden,  within  the  mean- 
ing of  ttie  Code.  Bulkley  v.  Honold 
(1856)  19  How.  (U.  SO  390,  15  L.  ed. 
663. 

It  has  been  held  that  an  agreement 
by  the  seller  of  a  barge  to  construct 
bins  therein  raises  an  implied  war- 
ranty of  the  fitness  of  the  bins.  Ex- 
celsior Coal  Co.  V.  Gildersleeve  (190B) 
87  C.  C.  A.  202,  160  Fed.  47. 

No  warranty  arises  from  the  sale  bf 
a  vessel  to  be  taken  with  all  faults,  and 
without  any  allowance  for  deficiencies 
in  length,  weight,  quantity,  quality,  or 
any  defect  or  error  whatever.  Taylor 
V.  Bullen  (1850)  5  Exch.  779, 155  Eng. 
Reprint,  341,  20  L.  J.  Exch.  N.  S.  21. 
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In  Marmet  Coal  Co.  v.  People's  Coal 
Co.  (1915)  141  C.  C.  A,  402,  226  Fed. 
646,  it  is  assumed  for  the  purposes  of 
the  case  that  the  sale  of  used  barges 
without  inspection  raises  an  implied 
warranty  of  seaworthiness.  It  is,  how- 
ever, held  that  where  the  purchaser 
used  the  barges  for  some  time  after 
inspecting  them,  paid  a  portion  of  the 
barges'  price,  and  renewed  notes  for 
the  balance,  he  cannot  recover  on 
such  implied  warranty. 


In  Sanford  &  B,  Co.  ▼.  Columbia 
Dredging  Co.  (1910)  101  C.  C.  A.  96, 
177  Fed.  882,  an  implied  warranty  was 
said  to  arise  from  the  loss  of  used 
scows,  but  it  was  held  to  have  been 
waived  by  continued  use  of  the  scows 
after  inspection  by  the  lessee.  The 
court  said  that  the  same  rule  of  war- 
ranty applied  to  a  rental  of  an  article 
as  would  apply  to  the  sale  of  such 
article.  A.  G.  S, 


A.  L.  MOLLER,  Plff.  in  Err., 

V. 

F.  E.  HERRING. 

United  States  Circuit  Court  of  Appeals,  Vifth  Circuit  —  FeJtrtutrjf  4,  1919* 

.  (265  Fed.  670.) 

Contract  —  breach  —  excuse  —  appointment  of  receiver. 

1.  Damages  will  not  be  awarded  against  the  ovmer  for  breach  of  con- 
tract where  one  who  has  contracted  to  salvage  cotton  which  was  washed 
away  by  a  flood  is  prevented  from  performing  by  the  appointment  of  a 
receiver  for  the  distribution  of  salved  cotton  among  all  claimants  to  the 
lost  property. 

{See  note  on  this  question  beginning  on  page  627.] 


Receiver  —  who  represents. 

2.  A  receiver  appointed  by  a  court 
to  take  possession  of  cotton  which 
had  been  washed  away  by  a  flood,  for 
distribution  among  claimants,  is  a 
representative  of  the  court,  and  not 
in  any  sense  a  representative  of  a 
clainiant  who  had  contracted  for  salv- 
age of  cotton  he  had  lost. 

[See  23  R.  C.  L.  7,  70.] 

-—  effect  on  rights  of  parties. 

3.  The  appointment  of  a  receiver  for 
cotton  which  has  been  washed  away 
by  a  flood,  in  a  suit  to  which  one  who 
lost  cotton  and  one  who  had  contract- 
ed with  him  to  salvage  it  were  both 
parties,  prevents  further  performance 
of  the  salvage  contract,  even  as  to 
cotton  which  had  been  loaded  on  cars 
when  the  receiver  was^  appointed,  but 
of  which  he  took  possession  since  both 


were  under  legal  duty  to  attorn  to  the 
court  and  abide  the  judicial  deter- 
mination as  to  rightful  claimants  of 
the  property. 

[See  23  R.  C.  L.  53  et  seq.] 

Contract  —  breach  —  act  of  God  — 
liability. 

4.  One  is  not  liable  in  damages  for 
failure  to  perform  a  contract  where 
the  performance  is  rendered  impos- 
sible by  act  of  Grod,  the  law,  or  the 
other  party. 

[See  6  R.  C.  L.  1000-1004,  1012.] 

Appeal  —  assignments  of  error  by 
successful  party. 

5.  Assignments  of  error  by  a  de- 
fendant on  the  record  of  a  writ  of  er- 
ror sued  out  by  plaintiff  to  review  a 
judgment  for  defendant  cannot  be 
considered. 

[See  2  R.  C,  L.  161.] 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Texas  (Hutcheson,  District  Judge)  to  review  a  judgment  in  favor 
of  plaintiff  in  part  only,  in  an  action  brought  to  recover  a  balance  alleged 
to  be  due  for  cotton  salved  by  plaintiff  at  defendant's  instance.    Affirmed. 


MOLLER  V.  HERRING. 

(£55  Fed.  970,) 


S2S 


Statement  I77  Sheppard,  District 
Judge : 

T^is  case  concerns  a  contract  be- 
tween the  parties  for  the  recovery 
and  delivery  by  the  plaintiff  to  the 
defendant  of  a  lot  of  stranded  cot- 
ton, carried  away  from  the. Moody 
&  Company  compress  at  Galveston, 
Texas,  by  the  memorable  storm  of 
August  16|  1915,  and  scattered  along 
the  coast  on  the  mainland  opposite 
Galveston.  The  case  was  once  be- 
fore here,  where  the  judgment  be- 
low, dismissing  plaintiif's  action, 
was  reversed,  161  C.  C-  A.  528,  249 
Fed.  602.  The  defendant  Herring 
claimed  to  have  lost  cotton  which 
had  been  stored  in  the  compress  of 
Moody  &  Company,  and  authorized 
the  plaintiff  MoUer  in  writing,  on 
September  2,  1915,  to  "collect  as 
much  as  possible,  agreeing  to  pay 
salvage  therefor  at  $10  per  bale  for 
same,  f  .o.b.  cars."  Plaintiff  proceed- 
ed on  this  authority,  and  picked  up 
and  assembled  at  Alia  Loma,  Texas, 
578  bales  of  stranded  cotton.  Sixty- 
eight  bales  were  actually  delivered 
f .o.b.  caps  and  received  by  the  de- 
fendant September  3d.  Fifty-two 
bales  more  were  loaded  on  cars  at 
Alta  Loma  September  4th,  but  this 
lot,  as  well  as  the  residue,  .458  bales, 
which  had  not  been  loaded  on  cars, 
were  not  delivered  to  defendant,  be- 
cause same  were  impounded  by  a 
receiver  of  the  United  States  district 
court  for  the  southern  district  of 
Texas  in  an  equity  cause  therein 
begun  on  the  3d  day  of  September, 
1915,  in  which  cause,  on  the  same 
day,  a  receiver  for  all  the  stranded 
and  lost  cotton  was  appointed.  It  is 
admitted  that  the  receiver,  under 
orders  of  the  court,  took  possession 
of  all  the  cotton  collected  by  the 
plaintiff  and  his  agents  under  the 
agreement,  except  the  sixty-eight 
bales  admitted  to  have  been  received 
by  the  defendant.  The  defendant 
was  impleaded  in  the  equity  cause 
for  sixty-eight  bales  of  cotton  he 
had  received  from  the  plaintiff,  and 
refused  to  pay  the  plaintiff  for  any 
cotton,  including  the  sixty-eight 
bales  which  had  been  delivered  by 
the  plaintiff. 

3  A.L.R.--40. 


The  plaintiff,  also  impleaded  in 
the  equity  cause,  answered,  assert- 
ing his  lien  for  salvage,  and  was 
awarded  in  due  course,  by  the  court, 
$2.50  per  bale  for  510  bales  which 
the  receiver  had  taken  over.  Sub- 
sequently plaintiff  brought  this  ac- 
tion against  the  defendant  for  $4,- 
505,  claimed  as  a  balance  due  him 
for  578  bales  of  the  cotton  salved  by 
him  at  the  instance  of  the  defend- 
ant, less  the  salvage  award  of  $1,020 
on  510  bales  seized  by  the  receiver. 

The  substantial  facts  are  not  con- 
troverted, except  that  plaintiff 
dainds  actual  delivery  to  the  defend- 
ant of  120  bales,  while  the  defend- 
ant  insists  that  fifty-two  bales  of 
this  lot  were  not  loadied  ^'f  .o.b.  cars'' 
as  required  by  the  contract,  and  be- 
sides were  seized  by  the  receiver 
before  shipment.  The  plaintiff's  ac- 
tion, therefore,  is  based  on  the  the- 
ory that  he  had  a  subsisting  con- 
tract with  defendant  for  the  salvage 
of  as  many  as  1,000  bales  of  cotton ; 
that  he  recovered  578  bales  and 
made  delivery  of  the  same  to  the  de- 
fendant, or  to  the  receiver,  whom 
plaintiff  characterizes  as  defend- 
ant's agent.  The  defendant  insists 
that  the  agreement  was  wholly 
abrogated  by  the  court's  interven- 
tion and  rightful  possession  of  the 
cotton  through  its  receiver.  The 
parties,  by  stipulation,  waived  a 
jury,  and,  after  adducing  much  tes- 
timony, submitted  the  cause  on  final 
proofs,  and  the  court  found  that  the 
plaintiff  had  delivered  to  the  de- 
fendant 120  bales  of  cotton  under 
the  contract,  for  which  he  was  en- 
titled to  $10  per  bale  for  that 
amount,  less  an  award  of  $2.50  per 
bale  for  the  fifty-two  bales  loaded 
on  cars  which  were  seized  by  the  re- 
ceiver before  shipment,  thereupon 
rendering  a  general  judgment  in 
favor  of  the  plaintiff  for  $1,070, 
with  interest  from  September  4, 
1915,  at  6  per  cent  per  annum.  The 
plaintiff,  dissatisfied  with  this  judg- 
ment, sued  out  his  writ  of  error  to 
this  court,  and  assigns  as  error, 
generally,  the  judgment  in  his  favor 
for  $1,070,  which  was  less  than 
what  he  claimed  under  the  -contract 
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for  the  amount  of  cotton  recovered 
and  delivered  to  defendant  or  the 
receiver,  to  wit,  578  bales.  Defend- 
ant filed  cross  assignments,  and 
cites  as  error  the  judgment  against 
him,  and  particularly  the  sum  of 
$7.50  per  bale  allowed  the  plaintiff 
for  the  fifty-two  bales  loaded  on 
cars,  and  which  the  receiver  seized 
before  shipment.  But  these  assign- 
ments cannot  be  considered. for  rea- 
sons stated  hereafter. 

Argued  before  Walker  and  Batts, 
Circuit  Judges,  and  Sheppard,  Dis- 
trict Judge. 

Messrs.'  Maco  Stewart  and  Albert  J. 
De  Lange,  for  plaintiff  in  error: 

Placing  the  578  bales  of  cotton 
f .  0.  b.  cars  by  plaintiff  was  a  substan- 
tial compliance  with  that  part  of  the 
contract,  and  a  substantial  compliance 
should  be  considered  as  a  full  compli- 
ance of  a  condition  of  any  contract. 

Moller  V.  Herring,  161  C.  C.  A.  528, 
249  Fed.  602;  Smith  v.  Lipscomb,  13 
Tex.  532. 

Delivery  to  the  receiver  was  deliv- 
ery to  him  as  trustee  for  Herring, 
and  constitutes  full  performance  of 
the  contract. 

Union  Bank  v.  Bank  of  Kansas  City, 
136  U.  S.  223,  34  L.  ed.  341,  10  Sup. 
Ct.  Rep.  1013 ;  Quincy,  M.  &  P.  R.  Co. 
V.  Humphreys,  145  U.  S.  82,  36  L.  ed. 
632,  12  Sup.  Ct.  Rep.  787;.Wiswall  v. 
Sampson,  14  How.  52,  14  L.  ed.  322; 
Posdick  V.  Schall,  99  U.  S.  235,  25  L. 
ed.  339;  Texas  &  P.  R.  Co.  v.  Gay,  86 
Tex.  586,  26  L.R.A.  52,  26  S.  W.  599; 
Booth  V.  Clark,  17  How.  331,  15  L.  ed. 
168;  Kokernot  v.  Roos,  —  Tex.  Civ. 
App.  — ,  189  S.  W.  508. 

Whenever  the  unlawful  part  of  a 
contract  can  be  separated  from  the 
rest  it  will  be  rejected,  and  the  rest 
established. 

McCullough  V.  Virginia,  172  U.  S. 
102,  43  L.  ed.  382,  19  Sup.  Ct.  Rep. 
134;  United  States  v.  Bradley,  10  Pet. 
343,  9  L.  ed.  448. 

Whenever  a  party  by  his  own  act 
renders  performance  of  a  contract  im- 
possible, the  opposite  party  is  excused 
from  performance  thereof. 

Williams  v.  Bank  of  United  States, 
2  Pet.  102,  7  L.  ed.  362;  District  of 
Columbia  v.  Camden  Iron  Works,  181 
U.  S.  461,  45  L.  ed.  953,  21  Sup.  Ct.  Rep. 
680;  United  States  v.  Peck,  102  U.  S. 
65,  26  L.  ed.  47 ;  Cheney  v.  Libby,  134 
U.  S.  80,  33  L.  ed.  823,  10  Sup.  Ct.  Rep. 
498;  Chicago,  M.  &  St.  P.  R.  Co.  v. 


Boyt,  149  U.  S.  14,  37  L.  ed.  629,  13 
Sup.  Ct.  Rep.  779. 

Mr.  Elliott  Cage^  for  defendant  in 
error: 

The  greater  part  of  the  cotton  for 
which  plaintiff  is  claiming  $10  per 
bale  had  not  even  been  delivered  to 
him  a^  the  time  the  receiver  took 
charge. 

Thornton  v.  Daniel,  —  Tex.  Civ. 
App.  — ,  185  S.  W.  589 ;  Chandler  Lum- 
ber Co.  V.  Radke,  136  Wis.  495,  22 
L.R.A.(N.S.)  713,  118  N.  W,  186. 

Moller  and  Herring  were  not  made 
parties  to  the  receivership  case  until 
December  11, 1915. 

34  Cyc.  237,  238;  Texas  &  P.  R.  Co. 
V.  Bledsoe,  2  Tex.  Civ.  App.  88,  20  S. 
W.  1135;  Brown  v.  Warner,  78  Tex. 
643,  11  L.R.A.  394,  22  Am.  St.  Rep.  67, 
14  S.  W.  1032. 

A  party  cannot  be  held  liable  for  a 
breach  of  a  voluntary  contract  when 
the  law  intervenes  to  prevent  its  per- 
formance. 

Northern  Irrig.  Co.  v.  Dodd,  —  Tex. 
Civ.  App.  — ,  162  S.  W.  949 ;  Northern 
Irrig.  Co.  v.  Watkins,  —  Tex.  Civ.  App. 
— ,  183  S.  W.  436. 

After  the  appointment  of  a  receiver 
the  property  to  which  the  receivership 
relates  is  to  be  deemed  in  thp  custody 
of  the  law. 

Texas  Trunk  R.  Co.  v.  Lewis,  81  Tex. 
1,  26  Am.  St.  Rep.  776,  16  S.  W.  647; 
Riesner  v.  Gulf,  C.  &  S.  P.  R.  Co.  89 
Tex.  656,  33  L.R.A.  171,  59  Am.  St. 
Rep.  84,  36  S.  W.  53;  Guaranty  State 
Bank  &  T.  Co.  v.  Thompson,  —  Tex. 
Civ.  App.  — ,  195  S.  W.  962. 

Sheppard,  District  Judge,  deliv- 
ered the  opinion  of  the  court : 

The  plaintiff  complains  by  his 
general  assignment  that  the  court 
erred  in  giving  judgment  in  his 
favor  for  only  $1,070,  and  allowing 
him  only  $7.50  per  bale  for  fifty- 
two  bales  loaded  on  cars,  and  disal- 
lowing his  claim  in  toto  on  458  bales 
delivered  to  the  receiver. 

It  has  been  seen  that  plaintiff 
claims  damages  for  a  breach  of  con- 
tract, but  the  contract  required  a 
delivery  of  the  cotton  "f.o.b.  cars,'* 
and  it  is  plain  that  there  was  deliv- 
ery of  only  sixty-eight  bales  in  the 
manner  specified  in  the  contract. 
That  further  delivery,  as  contem- 
plated by  the  parties,  was  prevented, 
does  not  appear  to  have  been  due  to 
any  fault  of  the  defendant.   The  law 
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intervened  at  the  instance  of  other 
parties,  and  the  court  took  jurisdic^ 
tion  of  the  subject-matter,  and  pos- 
session, by  its  receiver,  of  the  cotton 
collected  by  plaintiff.  The  receiver, 
of  course,  was  the  representative  of 
the  court,  and  could  not  be  in  any 

sense  the  represent- 
ative of  the  defend- 
ant. Wiswall  V. 
Sampson,  14  How.  64,  66,  14  L.  ed. 
327,  328;  Metcalf  v.  Barker,  187  U. 
S.  175,  47  L.  ed.  127,  28  Sup.  Gt. 
Eep.  67.  The  plaintiff  and  defend- 
ant were  both  impleaded  in  the 
equity  cause,  which  sought  to  im- 
pound the  cotton,  and  both  were 
under  the  legal  duty  to  attorn  to  the 
court  and  abide  the  judicial  determi- 
nation as  to  rightful  claimants  to 
the  property;  The  lot  of  fifty-two 
bales,  which  was  loaded  on  cars  the 
8ame  day  as  the  appKointment  of  the 

receiver  and  by 
him  intercepted,  as 
well  as  the  other 
cotton  assembled  by  plaintiff  for 
shipment,  from  that  time  on  was  in 
custodia  legis,  and  the  perform- 
ance of  the  contract  rendered  im- 
possible. The  appointment  of  the 
receiver  was  impliedly  an  injunction 
against  any  interference  with  the 
custody  of  the  cotton. 

A  distinction^  it  has  been  said, 
must  be  taken  between  cases  for 
specific  performance  of  a  contract 
and  those  in  which  damages  are 
Bought  for  the  nonperformance  of  a 
contract.  The  bare  fact  tiiat  the 
court  can  decree  and  enforce  the 
apeciflc  performance  of  the  contract 
shows  that  its  performance  is  not 
impossible.  But  when  the  contract 
cannot  be  specifically  performed, 
and  the  only  remedy  is  by  way  of 
damages,  the  court  will  not  inflict 


damages,  if  the  breach  for  which 
damages  are  sought  _  .     .  < 

has  been  occasioned  g^"**'***"- 


by  the  law.   Insudi  ;;?^*»J~-* 
cases  it  appears  the 
doctrine  of  damnum  absque  Injuria 
applies.    It  is  a  very  well  settled 
rule  of  law  that,  if  performance  is 
rendered  impossible  by  act  of  God, 
the  law,  or  the  oth-  ^^^^^^^ 
er  party,  it  is  a  suf-  net  ot  cn»«~ 
ftcient  excuse.   Der-  "*«»""^- 
mott  V.  Jones   (Ingle  v.  Jones)   2 
Wall.  1,  17  L.  ed.  762;  Malcomson 
V.  Wappoo  Mills   (C.  C.)    88  Fed. 
680;  Kansas  Unioii  L.  Ins.  Co.  v. 
Burman,  73  C.  C.  A.  69,  141  Fed. 
848. 

Defendant's  assignments  are  not 
predicated  on  a  writ  of  error  sued 
out  at  his  instance.  It  is  settled  law 
that  on  a  writ  of  error  sued  out  on 
appeal  taken  by  Appeai^-^MMivn. 
plaintiff  to  review  a  r;"?ccJ.S«T' 
judgment  rendered  p^^y. 
for  defendant  assignments  by  the 
latter  in  the  same  record  cannot  be 
considered.  The  rule  was  early  an- 
nounced in  The  Maria  Martin,  12 
Wall.  40,  20  L.  ed.  251:  ''Both 
parties  in  a  civil  action  may  sue  out 
a  writ  of  error  to  a  final  judgment, 
but  where  one  party  only  exercises 
the  right  the  other  dSannot  assign 
error  in  the  appellate  court.'*  Pauly 
Jail  Bldg.  &  Mfg.  Co.  v.  Hemphill 
County,  10  C.  C.  A.  595,  28  U.  S. 
App.  481,  62  Fed.  698 ;  Building  & 
L.  Asso.  V.  Logan,  14  C.  C.  A.  138, 
80  U.  S.  App.  163,  66  Fed.  827. 

While  the  defendant's  errors  may 
not  be  considered,  the  plaintiff  has 
no  ground  to  complain  of  the  judg- 
ment. 

For  the  reasons  indicated,  the 
judgment  must  be  affirmed;  and  it 
is  so  ordered. 
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I*  Introdt*ction;  general  rules. 

The  scope  of  this  annotation  is  lim- 
ited^ so  far  as  the  nature  of  the  cases 
will  p6rmit»  to  the  question  stated  in 
its  title,  to  the  exclusion  of  the  quee* 
tion  of  the  effect  of  the  insolvency  of 
the  party  in  default,  and  of  the  ques- 
tion, where  such  party  is  a  corpora- 
tion, of  its  dissolution. 

The  courts  have  complicated  the 
question  in  some  instances  by  failing 
to  consider  it  apart  from  the  question 
(which  this  annotation  does  not  pur- 
port to  cover)  whether  a  claim  for 
damages  arising  from  the  nonperform- 
ance of  the  contract  is  properly  al- 
lowltble  in  the  receivership  proceed- 
ings. The  discerning  reader  will  need 
only  to  have  the  fact  pointed  out  to 
him  to  recognize  (albeit  the  courts 
have,  in  some  instances,  failed  to  do 
so)  that  the  view  that  such  a  claim 
is  not  properly  allowable  as  a  debt  in- 
curred in  the  course  of  administration, 
or  as  a  claim  ranking  pari  passu  with 
the  claims  of  creditors  existing  at  the 
time  the  receiver  was  appointed,  is  not 
necessarily  based  upon  absence  of  li- 
ability on  the  part  of  the  corporation 
for  failure  to  perform  its  contract. 

It  is  a  general  rule  that  what  a 
party  is  beund  by  contract  to  per- 
form, he  must  perform,  or  pay  dam- 
ages upon  hid  failure  to  do  so.  To 
this  rule,  however,  there  have  been 
admitted  certain  exceptions.  The  first 
is  where  the  contract  is  one  for  per- 
sonal services,  in  which  case  there 
is,  generally,  the  implied  condition 
that  the  person  who  is  to  render 
the  service  shall  be  alive  and  not  in- 
capacitated by  illness.  The  second  ex- 
ception is  where  the  specific  thing 
which  is  essential  to  performance  is 
destroyed.  The  third  exception  is 
where  the  performance  of  the  contract 
has  become  unlawful;  and  the  fourth 
is  where  the  conditions  with  reference 
to  which  the  parties  must  be  deemed 
to  have  contracted  do  not  in  fact  ex- 
ist, or  where,  without  fault  of  either 
party,  there  has  been  such  a  change 
in  conditions  that  to  Miforce  perform- 
ance under  the  changed  conditions  is 
in  effect  to  substitute  a  different  con- 
tract. 
If  the  appointment  of  a  receiver  will 


constitute  an  excuse  for  nonperform- 
ance of  a  contract,  the  case  must  be 
referable  either  to  the  third  or  the 
fourth  of  these  exceptions;  and  in 
some  instances  has  been  referred  to 
the  former,  in  others  to  the  latter. 

Where  the  view  is  taken  that  the 
case  is  one  falling  within  the  third 
exception,  it  is  immaterial  whether  the 
receivership  has  been  brought  about 
by  the  act  or  omission  of  the  party  for 
whom  the  receiver  has  been  appoint- 
ed; but  where  the  case  is  regarded  as 
referable  to  the  fourth  exception,  the 
question  whether  or  not  the  inabil- 
ity of  the  contracting  party  to  per- 
form, occasioned  by  the  fact  that  his 
(or  its)  hands  were  tied  by  the  ap- 
pointment of  a  receiver,  will  consti- 
tute an  excuse  for  nonperformance, 
will  depend  upon  (a)  whether  the  par- 
ties must  be  deemed  to  have  contract- 
ed subject  to  the  implied  conditions 
that  each  should  continue  in  control  of 
his  (or  its)  business,  and  (b)  wheth- 
er the  receivership  was  brought  about 
by  the  act  or  omission  of  the  party  for 
whom  the  receiver  was  appointed,  in 
which  case  the  rule  applies  that  im- 
possibility of  performance,  brought 
about  by  the  act  or  omission  of  the 
contracting  party,  is  no  excuse. 

So  far  as  a  majority  view  can  be  ex- 
tracted from  a  mass  of  decisions  turn- 
ing on  such  varying  factors,  and 
speaking  with  reference  to  contracts 
other  than  of  employment,  it  is  that 
the  appointment  of  a  receiver  is  or- 
dinarily no  excuse  for  the  nonper> 
formanee  of  a  contract,  and  will  not 
exonerate  the  promisor  from  liability 
for  failure  to  perform.    See 

United  States. — Pennsylvania  Steel 
Co.  V.  New  York  City  R.  Co,  (1912) 
117  C.  C.  A.  517,  198  Fed.  735;  Isaac 
McLean  Sons  Co.  v.  William  S.  Butler 
&  Co.  (1914)  227  Fed.  325;  Curtis  v. 
Walpole  Tire  &  Rubber  Co.  (1915)  227 
Fed.  698. 

California. — Klauber  v.  San  Diego 
Street  Car  Co.  (1892)  95»CaI.  353,  30 
Pac.  555. 

Connecticut. — Wells  v.  Hartford 
Manila  Co.  (1903)  76  Conn.  37,  55  AtL 
599. 

Delaware. — Re  D.  Ross  &  Son. 
(1915)  10  Del.  Ch.  484,  95  Atl.  311. 
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]Bin0l&--W€lf  V*  National  Bank 
(1899)  178  111.  85,  58  N.  E.  896. 

Loiririana.— ^Peek  v.  Southwestern 
Lumber  *  Exporting  Co.  (1912)  181 
La.  Ann.  177,  69  So.  118. 

New  York. — Commercial  Pub.  Co.  v. 
Beckwith  (1901)  167  N.  Y.  329,  60  N. 
£.  642 ;  Stannard  v.  Robert  H.  Reid  & 
Co.  (1907)  118  Ai>p.  DiY.  804,  108  N. 
Y.  Supp.  521,  affirmed  without  ppinion 
in  (1909)  195  N.  Y.  530,  88  N.  E.  1182. 

Texas.— Brown  v.  Warner  (1890)  78 
Tex.  543,  11  UR.A.  394,  22  Am.  St. 
Rep.  67,  14  S.  W.  1032 ;  Diamond  State 
Iron  Ck).  v.  San  Antonio  &  A.  P.  R.  Co. 
(1895)  11  Tex.  Civ.  App.  587,  33  S.  W. 
987;  Arlinfirton  Heights  Realty  Co.  v. 
Citizens*  R.  &  Light  Co.  (1913)  —  Tex. 
Civ.  App.  — ,  160  S.  W.  1109. 

Canada. — Sovereign  Bank  v.  Par- 
sons (1910)  24  Ont.  L.  Rep.  387,  s.  c. 
on  appeal  to  Privy  Council  (1912)  107 
L.  T.  N.  S.  572,  29  Times  L.  R.  38. 

Contra:  Malcomson  v.  Wappoo  Mills 
(1898)  88  Fed.  680;  Welch  v.  San 
Cristobal  Central  (1914)  7  Porto  Rico 
Fed.  Rep.  811. 

It  should  be  noted  that  the  above 
generalizations  are  based  upon  cases 
in  most  of  which  the  contract  involved 
(unlike  the  reported  ease,  Molleb  v* 
Hebring^  ante,  624)  did  not  relate  to 
a  specific  subject-matter.  Where  the 
contract  relates  to  specific  property,  of 
which  the  receiver  takes  possession, 
it  would  seem  entirely  proper,  and  con- 
aistent  with  the  rule  followed  in  the 
majority  of  the  foregoing  cases,  to 
hold  that  the  continuance  of  existing 
conditions  is  an  implied  term  of  the 
contract,  and  accordingly  that  a 
change  in  such  conditions  operates  to 
dissolve  the  contract  and  to  exonei^ate 
either  party  from  liability  for  dam- 
ages for  its  breach. 

As  r^narked  in  Du  Pont  v.  Standard 
Arms  Co.  (1912)  9  Del.  Ch.  315, 81  AtL 
1089,  whether  the  receiver's  termina- 
tion of  unfulfilled  contracts  gives  a 
right  to  damages  for  the  breach 
against  the  assets  of  the  corporation 
T^hich  have  come  into  the  hands  of 
the  receiver  may  depend  on  the  char* 
acter  of  the  subject  of  the  contract. 

In  the  case  of  contracts  of  employ- 
ment, there  is  perhaps  more  reason 
than  in  the  case  of  other  contracts  for 


s»ppoBing  them  to  be  snbjedt  to  an 
implied  condition  that  they  should  ter- 
minate in  case  the  employer's  busi- 
ness is  put  in  the  handa  of  a  receiver; 
eflpeeially  in  the  case  of  contracts  be- 
twe^i  corporations  and  their  officers: 
That  such  a  condition  may  be  implied, 
see  Du  Pont  v.  Standard  Arms  Co. 
(Del.)  supra;  McElheney  v.  Jasper 
Trading  Co.  (1913)  12  6a.  App.  790, 
78  S.  E,  727 ;  Com.  v.  Eagle  F.  Ins.  Co. 
(1867)  14  Allen  (Mass.)  844  (pres- 
ident of  corporatio^n) ;  Lenoir  v.  Lin- 
ville  Improv.  Oo«  (1900)  126  N.  C.  922, 
51  L.R.A.  146,  86  S.  E.  185  (officers 
of  corporation) ;  Law  v.  Waldron 
(1911)  230  Pa.  458,  79  Atl.  647,  Ann. 
Cas.  1912 A,  467;  Reber  v.  Keystone 
Wagon  Works  (1908)  19  Pa.  Dist.  R. 
806 ;  Williamson  County  Bkg.&  T.Co.v. 
Roberts-Buford  Dry  Goods  Co.  (1907) 
118  TeniL  345,  9  L.R.A.(N.S.)  644,  101 
S.  W.  421,  12  Ann.  Cas.  579  (president 
of  corporation).  A  contrary  view  is 
taken  in  Isaac  McLean  Sons  Co.  v. 
William  S.  Butler  &  Co.  (1914)  227 
Fed.  326 ;  S{>ader  v.  Mural  Decoration 
Mfg.  Co.  (1890)  47  N«  J.  Eq.  18,  20 
Atl.  878;  Eddy  v.  Co-eperative  Dress 
Asso.  (1883)  3  N.  Y.  Civ.  Proc.  Rep, 
442;  Reid  V.  Explosives  Co.  (1887)  L. 
R.  19  Q.  B.  Div.  (Etig.)  264,  56  L.  J. 
Q.  B.  N.  S.  888,  57  L.  T.  N.  S.  489,  85 
Week.  Rep.  609. 

Bisttnotlon     between     voluntary     and 
forced  reeeiTorehipe. 

The  potential  significance  of  the 
fact  that  a  receivership  is  voluntary 
has  already  been  remarked  upon. 
Some  judicial  discussioii  of  the  point 
may  be  found  in  the  subjoined  deci- 
sions. 

In  Peck  V.  Southwestern  Lumber  & 
Exporting  Co.  (1912)  131  La.  Ann. 
177,  59  So.  113,  it  is  said :  ''Between  a 
voluntary  and  a  forced  receiverships, 
a  broad  distinction  must  be  recognized 
in  the  present  connection,  even  though 
the  forced  receivership  should  have 
been  unopposed,  as  in  the  present  case. 
In  a  voluntary  receivership  the  corpo- 
ration is  clearly  not  in  a  position  to 
say  that  its  not  carrying  out  the  con- 
tract was  not  due  to  its  own  voluntary 
act;  whereas,  in  a  forced  receivership, 
it  may  with  plausibility  say  l^at  its 
default  was  due  to  the  action  of  the 
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law  or  to  the  act  of  the  court;  mwely 
with  plausibility,  however,  and  not  in 
reality,  because  in  such  a  case  the  cor- 
poration is  responsible  for  the  inter- 
ference of  the  court,  so  that  in  reality, 
or  in  final  analysis,  the  act  of  the 
court  is  the  act  of  the  corporation  it- 
self. The  corporation  is  responsible 
for  the  interference  of  the  court  be- 
cause its  own  acts  of  commission  or 
omission,  its  own  conduct,  its  misman- 
agement, intentional  or  unintentional, 
of  its  own  affairs,  has  rendered  the  in- 
terference of  the  court  necessary." 

In  Welch  v.  San  Cristobal  Central 
(1914)  7  Porto  Rico  Fed.  Rep.  311, 
it  was  held  that  while  the  action  of 
the  receiver  of  a  corporation  in  declin- 
ing to  proceed  with  the  performance 
of  a  contract,  which  action  was  ap- 
proved by  the  court,  does  not  amount 
to  the  infraction  of  the  contract  by 
either  party,  but  is  damnum  absque 
injuria,  and  that  there  are,  therefore, 
no  damages  accruing  from  the  receiv- 
ership as  such,  the  corporation  may  be 
liable  if,  by  becoming  insolvent,  it  oc^ 
casioned  the  receivership,  and  so  put 
it  out  of  its  own  power  to  carry  out 
the  contract. 

The  view  is  taken  in  Re  D,  Ross  & 
Son  (1915)  10  Del.  Ch.  484,  95  Atl.  811, 
that  it  is  immaterial  whether  the  cor- 
poration acquiesces  or  participates  in 
the  proceeding  to  have  a  receiver  ap- 
pointed, the  court  saying:  "Inasmuch 
as  the  purpose  of  a  receiversjliip  based 
on  insolvency  is  the  protection  of  all 
creditors  of  the  company  and  to  pre- 
vent the  inequitable  consequences  of 
a  scramble  for  advantage  by  suits,  it 
is  not  the  duty  of  the  officers  of  the 
company  to  oppose  or  delay  a  suit  for 
the  purpose  of  a  receivership,  where 
insolvency  clearly  exists,  but  rather 
to  promote  an  early  adjudication  and 
the  taking  of  possession  of  the  affairs 
of  the  company  by  the  receiver.  The 
participation  by  the  officers  of  the 
company  in  the  suit  of  creditors  to 
obtain  the  receiver  should  not  affect 
the  right  to  obtain  from  the  assets  of 
the  company  payment  for  danoages 
sustained  for  breach  of  a  contract 
with  the  company  made.  I  do  not 
agree  to  the  limitation  of  the  benef- 
icent rule  above  referred  to." 


See  also,  in  this  eonneetion,  Stan- 
nard  v.  Robert  H.  Reid  A  Go.  (1906) 
114  App.  Div.  185,  99  N.  Y.  Supp.  567; 
Reber  v.  Keystone  Wagon  Works 
(1908)  19  Pa.  Dist  R.  806,  as  set  forth 
infra. 

//.  Application  of  general  rulea. 

a.  Conirac$8  of  sale  or  purchase. 

In  Wolf  V.  National  Bank  (1899) 
178  111.  85,  52  N.  E.  896,  it  was  held 
that  the  assets  of  a  national  bank  in 
the  hands  of  a  receiver  were  liable  for 
damages  for  breach  of  the  bank's  con- 
tract to  repurchase  bonds  sold  by  it, 
for  the  price  paid,  should  the  seller 
so  desire. 

In  Peck  V.  Southwestern  Lumber  & 
Exporting  Co.  (1912)  131  La.  Ann.  177, 
59  So.  113,  it  was  held  that  a  corpora- 
tion was  not  exonerated  from  liability 
for  nonperformance  of  a  contract  to 
buy  lumber  by  the  fact  that  it  had 
been,  at  the  suit  of  a  creditor,  without 
opposition  on  its  part,  put  in  the  hands 
of  a  receiver,  who  refused  to  carry  out 
the  contract.  In  response  to  the  de- 
fendant's contention  that  any  loss  of 
profit  which  the  other  party  to  the  con- 
tract had  "Suffered  by  reason  of  the  re- 
ceiver's failure  to  adopt  such  contract 
was  damnum  absque  injuria,  the  court 
said:  "No  doubt  the  receiver  is  not 
bound  to  adopt  the  contracts  of  the 
corporation  in  the  sense  of  making 
them  his  own  in  such  a  way  that  any 
debt  that  might  accrue  from  them 
would  be  a  debt  of  the  receivership 
(as  contradistinguished  from  a  debt 
of  the  corporation),  and  as  such  en- 
titled to  preferred  payment  out  of  the 
assets  of  the  receivership,  and  it  is 
also  true  that  by  the  appointment  of  a 
receiver  a  situation  may  be  created 
wherein  enforcement  of  specific  per- 
formance may  become  impossible ;  but 
it  does  not  follow  from  this  that  the 
obligation  of  a  contract  may  be  de- 
stroyed by  the  appointment  of  a  re- 
ceiver. Under  the  operation  of  famil- 
iar principles,  the  obligation  of  the 
contract  resolves  itself  into  a  mtmey 
debt,  or  so-called  damages ;  that  is  all. 
And  such  a  debt  is  a  perfectly  valid, 
bindijag  debt,  as  much  so  as  aoty  prom- 
issory note  or  bond ;  and  it  would  be  as 
reasonable  to  contend  that  by  the  ap« 
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pointment  of  a  receiver  the  promidsory 
notes  or  bonds  of  a  corpc^ration  were 
vacated,  converted  into  damnum  abs- 
que injuria,  as  to  contend  that  such  a 
debt  for  dama^res  was  thus  nullified. 
True,  the  amount  of  such  debt  is  not 
yet  fixed  or  certain;  but  in  law,  Id 
certum  est  quod  certum  reddi  potest/ 
The  familiar  principles  here  alluded 
to  are  embodied  in  our  Code,  but  are  of 
universal  jurisprudence,  and  hence 
would  be  practically  of  the  same  au- 
thority, even  though  not  so  embodied. 
They  are  (art.  488)  that  'corporations 
may  make  valid  contracts,  obligate 
others  and  obligate  themselves  to- 
wards others;'  that  (art.  818^)  'who- 
ever has  bound  himself  personally  is 
obliged  to  fulfil  his  engagements  out 
of  all  his  property,  movable  and  im- 
movable, present  and  future;'  that 
(art.  8188)  *the  property  of  the  debtor 
is  the  common  pledge  of  his  creditors, 
and  the  proceeds  of  its  sale  must  be 
distributed  among  them  ratably,  un- 
less there  exist  among  the  creditors 
some  lawful  cause  of  preference;' 
that  (art.  1968)  there  is  a  right  im* 
plied  in  all  obligations,  to  wit:  that 
the  property  of  the  debtor  shall  be  li-^ 
able  for  all  consequences  attending 
their  nonperformance;'  that  (art. 
1980)  the  party  who  violates  his  con* 
tract  is  liable  as  one  of  the  incidents 
of  his  obligation,  to  the  pasnment  of  the 
damages  which  the  other  party  has 
sustained  by  his  default;'  that  (art. 
1901)  'agreements  legally  entered  in- 
to have  the  effect  of  laws  on  those 
who  have  formed  them,  and  cannot  be 
revoked,  unless  by  the  mutual  consent 
of  parties,  or  for  cause  acknowledged 
by  law.'  From  these  principles  the 
farced  conclusion  is  that  the  property 
of  the  corporation  continues  to  be 
bound  after  the  corporation  has  been 
incapacitated  by  the  appointment  of  a 
receiver  from  carrying  out  its  con- 
tract; and  we  know  of  no  law,  stat- 
utory or  other,  that  stays  the  opera- 
tion of  these  principles.  To  that 
effect  are  the  English  decisions.  61 
L.R.A.  146,  note.  It  has  to  be  admit- 
ted, however,  that  the  weight  of  au- 
thority at  common  law  in  this  country 
is  the  other  way.  Malconison  v.  Wap- 
poo  Mills  (1898;  G.  C.)  88  Fed.  680; 


Eddy  V.  Go-operative  Dress  Asso. 
(1888)  3  N.  Y.  Civ.  Proc.  Rep.  442; 
People  V.  Globe  Mut  L.  Ins.  Co.  (1883) 
91  N.  Y.  174 ;  Tennis  Bros.  Co.  v.  Wetz- 
el &  T.  R.  Co.  (1906;  G.  C.)  140  Fed. 
198;  Lenoir  v.  Linville  Improv.  Co. 
(1900)  126  N.  C.  922,  51  L.R.A.  146, 
36  S.  E.  185.  Contra:  Bolles  v.  Cres- 
cent Drug  &  Chemical  Go.  (1896)  58 
N.  J.  Bq.  614,  82  Atl.  1061."  And,  aft- 
er a  quotation  from  People  v.  Globe 
Mut.  L.  Ins.  Co.  (1888)  91  N.  Y.  174, 
illustrative  of  the  reasoning  by  which 
the  doctrine  of  nonliability  is  sus- 
tained, the  Louisiana  court  continues : 
'This  reasoning,  in  so  far  as  based 
upon  the  statement  that  'this  result 
was  within  the  contemplation  of  the 
parties,  and  must  be  deemed  an  unex- 
pressed condition  of  their  agreement,' 
assumes  a  promise  which,  if  granted, 
puts  an  end  to  all  discussion,  namely, 
that  the  parties  contemplated  that  the 
appointment  of  a  receiver  should  put 
an  end  to  their  contract.  But  we  do 
not  see  why  it  should  be  said  that  they 
so  contemplated.  True,  they  knew 
that  a  receiver  might  be  appointed; 
but  they  did  not  know  that  such  ap- 
pointment would  have  the'  effect  of 
destroying  the  obligation  of  the  con- 
ti^act.  There  was  no  laW  providing 
that  it  should;  and  there  was  no  rea- 
son why  it  should,  since  the  property 
Of  the  corporation  would  still  remain 
to  answer  in  dftmages  for  the  nonex- 
ecution  of  the  contract.  The  cotirts  of 
England  have  not  found  any  reason 
why  the  obligation  of  the  contract 
should  not  continue  in  full  force.  Of 
course,  if  the  law  provided  that,  upon 
the  appointment  of  a  receiver,  all  con- 
tracts of  the  corporation  should  be 
terminkted,  the  legal  situation  would 
be  different.  Such  a  law  would  be 
read  into  the  contract  as  one  of  its 
conditions.  The  statutes  in  this  state 
which  forbid  insurance  companies 
from  doing  any  further  business  after 
the  appointment  of  a  receiver  or  liqui- 
dation might,  perhaps,  have  such  an 
operation.  The  argument  that  the  in- 
tervention of  the  court,  or,  in  other 
words,  of  the  'sovereign  power,'  op- 
erates as  vis  major,  loses  sight 'of  the 
fact  that  such  intervention  is  the  nec- 
essary consequence  of  the  acts  of  the 
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corporation  itself  in  provoking  the  ap- 
pointment of  a  receiver  by  the  mia- 
management  of  its  affairs.  A  court 
of  justice  cannot  act  until  the  party 
to  be  affected  by  its  action  has  given 
it  cause.  The  intervention  of  the  court 
in  such  a  case  is  the  mere  effect  of 
the  cause  for  which  the  corporation  is 
responsible.  It  stands  to  reason  that 
a  corporation  cannot,  as  an  effect  of 
its  own  acts  of  omission  or  commis- 
sion, its  own  mismanagement,  secure 
a  release  from  the  obligation  of  its 
contracts.  If  corporations  could  be 
thus  relieved  from  their  contracts, 
they  would  stand,  with  reference  to 
the  obligation  of  their  contracts,  in  a 
much  more  favored  position  than  or- 
dinary persons.'' 

In  Pennsylvania  Steel  Co.  v.  New 
York  City  R.  Co.  (1912)  117  C.  C.  A. 
517,  198  Fed.  735,  it  was  held  that  a 
claim  for  damages  for  loss  of  profits, 
arising  f rem  the  failure  of  a  receiver 
of  an  insolvent  railway  company  to 
adopt  and  continue  the  performance 
of  its  contract  with  an  express  com- 
pany, might  be  proved  as  against  other 
creditors,  whose  claims  were,  at  the 
date  of  the  appointment  of  the  receiv- 
er, absolute.  The  court  said:  "It  is 
possible  that  the  appointment  of  a  re- 
ceiver of  an  objecting  corporation,  al- 
though preventing  it  from  carrying 
out  its  executory  contracts,  might  be 
considered  to  be  the  act  of  the  law, 
and  not  such  an  act  of  the  party  as 
would  constitute  an  anticipatory 
breach  of  such  contracts  within  the 
rule.  It  is  probable,  too,  that  bank- 
ruptcy and  insolvency  do  not  break 
contracts  when  they  do  not  in  fact 
prevent  performance.  Thus,  the  bank- 
ruptcy of  a  lessee  does  not  terminate 
the  lease,  and  the  lessee  may  be  hold- 
en  upon  the  rent  covenant  if  he  be  per- 
mitted to  continue  his  occupation. 
But  when  bankruptcy  and  insolvency 
do  put  it  out  of  the  power  of  the  bank* 
rupt  or  insolvent  to  perform  his  ex- 
ecutory contracts,  and  when  he  does 
participate  in  bringing  on  the  proceed- 
ings, they  constitute  the  breach  of 
such  contract.  How  can  it  be  other- 
wise? The  situation  is  the  equivalent 
either  of  an  out-and-out  r^udiation, 
or  of  a  complete  disablement,  and  ia 


either  case  the  contract  is  broken. 
...  In  the  present  case  the  ap- 
pointment of  the  receivers  for  the 
Metropolitan  and  City.  Companies  com- 
pletely disabled  those  corporations 
from  carrying  out  the  contract  with 
the  Metropolitan  Express  Company. 
That  contract  granted  the  right  to  do 
the  'express,  freight,  and  delivery 
business'  on  the  roads  of  the  Metro- 
politan system.  The  receivers  took 
possession  of  the  roads  and  excluded 
the  Express  Company  and  its  assignee. 
Certainly  there  was  absolute  'disen- 
ablement  of  performance/  The  rail- 
way companies  also  practically  admit- 
ted their  insolvency  when  the  receiv- 
ers were  appointed,  and  joined  in  the 
prayers  for  their  appointment.  It  is 
clear,  then,  upon  the  authorities  cited, 
that  the  contract  in  question  was  brok- 
en by  the  insolvency  of  the  railway 
companies  and  the  appointment  of  the 
receivers,  unless  the  contention  of  the 
appellees  be  well  founded  that  a  re- 
ceivership cannot  operate  to  break  an 
executory  contract  because  the  receiv- 
ers are  allowed  a  period  in  which  to 
act  upon  it.  As  we  have  seen  in  the  ter- 
mination-of -lease  proceeding,  a  receiv- 
er is  entitled  to  a  reasonable  time  in 
which  to  determine  whether  to  adopt 
or  renounce  the  contracts  of  the  cor- 
poration for  which  be  is  appointed. 
During  this  trial  period  the  operations 
under  the  contract  may  go  on  and  the 
legal  consequences  flowing  from  the 
fact  of  the  receivership  may  be  sus- 
pended in  their  operation.  If  the  re- 
ceiver elect  to  adopt  the  contract,  his 
adoption  relates  back  to  the  beginning 
of  the  receivership,  and  the  contract 
continues  as  if  nothing  had  taken 
place.  That  which  would  otherwise 
have  amounted  to  a  breach  of  the  con- 
tract does  not  have  that  effect  on  ac- 
count of  the  receiver's  acceptance  of 
it.  On  the  other  hand,  it  necessarily 
follows  that  when  a  receiver  rejects 
a  contract,  his  rejection  relates  back 
to  the  beginning  of  the  receivership, 
and  the  breach  of  the  contract  takes 
place  as  of  tiiat  time.  Any  other  rule 
would  be  altogether  inequitable  and 
one-sided." 

In  Curtis  V.  Walpole  Tire  &  Rubber 
Co.  (1915)  227  Fed.  698,  the  court,  in 
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holdin^r  a  corporation  liable  for 
breach  of  a  contract  occasioned  by  the 
refusal  of  its  receiver  to  carry  out  an 
executory  contract  of  purchase,  said: 
'The  case  is  not  one  of  which  it  can 
be  said,  as  in  Malcomson  ▼.  Wappoo 
Mills  (1898)  88  Ted.  680,  or  in  Re  In- 
man  (1910)  176  Fed«  812,  that  the 
prevention  of  performance  was  the 
act  of  the  law,  not  'of  the  insolvent 
or  bankrupt.  Both  these  decisions 
were  based  upon  People  v.  Globe  Ins. 
Co.  (1883)  91  N.  Y.  174,  in  which  the 
receiver's  appointment  was  at  the  in- 
stance of  the  state,  and  for  the  pur- 
pose of  dissolving  the  corporation  and 
windinsr  up  its  affairs." 

In  Wells  V.  Hartford  Manilla  Co. 
(1903)  76  Conn.  27,  55  Atl.  599,  the 
court,  although  holding  that  a  claim 
for  damages  arising  from  the  breach 
of  an  executory  contract  to  purchase, 
caused  by  the  failure  of  a  receiver 
appointed  upon  complaint  of  a  cred- 
itor to  adopt  the  contract,  was  not 
allowable  as  a  general  claim  against 
the  estate,  conceded  that  it  might  be 
such  as  against  a  balance  remaining 
in  the  hands  of  a  receiver  after  the 
expenses  of  settlement  and  claims  of 
other  creditors  were  paid. 

In  Re  D.  Ross  &  Son  (1916)  10  Del. 
Ch.  434,  95  Atl.  311,  it  was  held  that 
the  appointment  of  a  receiver  for  an 
insolvent  corporation,  by  which  its 
corporate  activity  was  paralyzed  and 
it  was  prevented  by  the  court  from 
performing  its  obligations,  did  not 
prevent  the  enforcement  of  a  right  to 
damages  for  the  breach  of  an  execu- 
tory contract  to  purchase  made  by  the 
insolvent  company. 

That  performance  of  a  contract  of 
sale  is  not  excused  by  the  appointment 
of  a  receiver  for  the  seller  in  a  deben- 
ture holder's  action  is  assumed  in 
Parsons  v.  Sovereign  Bank  (1912)  107 
L.  T.  N.  S.  (Eng.)  572,  29  Times  L.  R. 
38. 

On  the  other  hand,  in  Malcomson  v. 
Wappoo  Mills  (Fed.)  supra,  it  was 
held  that  when  a  corporation  has  con- 
tracted to  sell  and  deliver  merchan- 
dise upon  a  future  day,  and,  before 
the  time  of  delivery  arrives,  is  en- 
joined from  in  any  wise  interfering 
with  its  property,  and  a  receiver  is 


appointed  of  all  its  assets,  perform- 
ance of  its  contract  is  rendered  im- 
possible by  judicial  action,  and  the 
buyer  has  no  claim  for  damages.-  The 
report  of  this  case  does  not  show 
whether  the  appointment  of  the  re- 
ceiver was  voluntary  or  involuntary, 
or  whether  or  not  the  corporation  was 
dissolved. 

h»  Confrocto  for  eervieea. 

In  Klauber  v.  San  Diego  Street  Car 
Co.  (1892)  95  CaL  358,  30  Pae.  555,  it 
was  held  that  the  performance  by  a 
street  railway  company  of  a  contract 
to  operate  three  regular  trains  each 
day  for  a  period  of  ten  years,  over  an 
extension  of  its  road,  under  penalty 
of  forfeiting  such  extension,  to  be  con- 
veyed upon  demand,  was  not  excused 
as  having  been  prevented  by  operation 
of  law  by  the  fact  that  a  receiver  had 
been  appointed  in  a  suit  brought  by 
a  mortgagee  to  foreclose  a  mortgage 
upon  tiie  street  railway,  the  court  say- 
ing: ''No  case  has  been  cited  in 
which  it  has  been  held  that  interfer- 
ence by  a  writ  sued  out  by  a  private 
litigant  will  excuse  performance  of  a 
contract,  although  it  may  deprive  the 
contractor  of  the  means  of  perform* 
ance.  It  is  not  prevention  by  operation 
of  law.  It  is  the  act  of  an  individual, 
and  not  of  the  government.  In  a  cer- 
tain sense^  the  property  so  taken  may 
be  in  the  custody  of  the  law,  and  yet 
tiie  seizure  may  be  wrongful,  and  the 
suitor  held  responsible,  as  for  a  trefr* 
pass,  in  damages*  The  law  recognizes 
the  fact  that  these  private  remedies 
may  be  wrongfully,  that  is  illegally^ 
used,  and  the  litigant  is  required  to 
give  security  for  any  damage  that  may 
be  caused  if  it  should  be  finally  de* 
cided  that  the  writ  was  improperly 
issued.  This  cannot  be  called  the  op- 
eration of  law  within  the  meaning  of 
the  Civil  Code.  The  obligor  contracts 
that  he  can  and  will  control  the  acts 
of  third  parties,  so  far  as  necessary 
to  enable  him  to  perform  his  contract. 
People  V.  Bartlett  (1842)  3  Hill  (N. 
Y.)  570.  Nor  would  it  be  a  defense 
that  the  law  has  rendered  it  difficult 
or  very  expensive  to  perform.  The 
rule  is,  if  performance  is  in  itself  pos- 
sible, there  is  a  breach,  although  the 
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obligor  himself  may  have  become 
wholly  unable  to  perform.  The  suit 
to  foreclose  the  mortgage  against  the 
property  of  defendant  did  not  render 
performance  impossible ;  defendant 
could  have  paid  the  claim  or  given 
security,  and  have  had  the  receiver 
discharged." 

The  attempt  is  sometimes  made  to 
distinguish  this  case,  by  courts  in* 
clined  to  take  the  opposite  view,  on 
the  ground  that  although  one  altem* 
ative  open  to  the  company  under  the 
contract  in  question,  viz.,  the  opera- 
tion of  its  cars  over  the  eid^ension,  was 
rendered  impossible  by  the  receiver- 
ship, the  other,  viz.,  the  conveyance  of 
the  •  extension,  was  not,  and  hence 
that  the  company  might  be  compelled 
to  perform. 

A  street  railway  corp<»ration  is  li- 
able for  breach  of  contract  to  operate 
a  certain  line,  notwithstanding  its 
abandonment  was  the  act  of  its  receiv- 
er, since  no  act  of  the  receiver  wheth- 
er done  under  the  orders  of  the  court 
or  otherwise,  can  relieve  the  company 
from  the  obligations  arising  from  a 
contract  entered  into  prior  to  said  re- 
ceivership. Arlington  Heights  Realty 
Go.  V.  Citizens'  R.  &  Light  Co.  (1918) 
—  Tex.  Civ.  App.  — ,  160  S.  W.  1109. 

In  Brown  v.  Warner  (1890)  78  Tex. 
543,  11  LR.A  394,  22  Am.  St.  Rep.  67, 
14  S.  W.  1032,  the  court,  in  consider- 
ing the  question  of  the  liability  of  a 
receiver  for  an  act  constituting  a 
breach  of  the  company's  obligation 
to  maintain  a  switch  at  a  certain  place, 
said  that  when,  in  the  management  of 
the  road,  the  receiver  deemed  it  prop- 
er to  remove  the  switch  and  did  re- 
move it,  the  contract  of  the  company 
was  broken,  and  it  was  liable  in  dam- 
ages for  its  breach. 

In  Stannard  v.  Robert  H.  Reid  & 
Cq.  (1906)  114  App.  Div.  135,  99  N.  Y. 
Supp.  567,  and  also  upon  a  subsequent 
appeal  of  the  same  case  in  (1907)  118 
App.  Div.  304,  103  N.  Y.  Supp.  521, 
which  was  affirmed  without  opinion  in 
(1909)  195  N.  Y.  530,  88  N.  E.  1132, 
in  which  the  defense  was  made  in  an 
action  against  a  corporation  for  non- 
performance of  a  construction  con- 
tract that,  while  such  contract  was 
wholly  unexecuted,  the  court,  on  the 


application  of  a  stockholder,  in  pro- 
ceedings for  its  voluntary  dissolution 
which  were  not  instituted  by  the  de- 
fendant corporation,  appointed  re- 
ceivers of  the  defendant,  and  that  by 
operation  of  law  it  became  unable  to 
and  did  not  continue  in  business  until 
the  discharge  of  said  receivers,  it  was 
held  that  the  corporation  was  not,  as 
a  matter  of  law,  prevented  or  excused 
from  performing  the  contract  in  ques- 
tion by  the  appointment  of  the  re- 
ceivers, or  relieved  fr<Mn  liability  for 
damages  for  its  breach,  but  that  its 
liability  depended  upon  whether  the 
receivership  was  necessitated  by  the 
insolvency  of  the  company,  in  which 
event  the  view  was  expressed  that  it 
would  not  be  liable,  or  whether  it  was 
brought  about  by  it  with  a  view  to 
avoiding  its  obligations.  And  the  jury 
having  found  that  the  company  was 
not  insolvent,  a  verdict  for  the  plain- 
tiff was  sustained. 

e.  Contracts  of  employment. 

In  Du  Pont  v.  Standard  Arms  Co. 
(1912)  9  Del.  Ch.  315,  81  Atl.  1089, 
it  was  held  that  the  possibility  of  the 
termination  of  service  between  a  cor- 
poration and  its  employees  by  the 
appointment  of  a  receiver,  and  his  re- 
fusal to  adopt  such  contract,  was  con- 
templated by  the  parties  to  the  con- 
tract, and  was  made  an  unexpressed 
but  implied  condition  of  it,  and  ac- 
cordingly that  a  claim  for  damages 
therefor  was  not  allowable  against  the 
estate. 

Contracts  for  wages  are  discharged 
by  operation  of  law  where  the  cor- 
porate employer  has  been  placed  in 
the  hands  of  a  receiver  under  a  bill 
filed  by  the  stockholder,  its  business 
stopped  by  injunction,  and  no  provi- 
sion made  for  the  continuance  there- 
of by  the  receiver.  McElheney  v. 
Jasper  Trading  Co.  (1913)  12  Ga.  App. 
790,  78  S.  E.  727. 

In  Com.  v.  Eagle  F.  Ins.  Co.  (1867) 
14  Allen  (Mass.)  344,  it  was  held  that 
the  president  of  a  corporation  for 
which  a  receiver  was  appointed,  the 
corporation  being  permitted  to  do  all 
necessary  acts  to  continue  its  corpo- 
rate existence  until  its  concerns 
should  be  fully  and  finally  closed,  is 
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not  entitled  to  a  salary  during  tke 
period  of  the  receivtfrship^  the  exer- 
cise of  his  office  havinsr  been  suspend- 
ed by  legal  authority. 

In  Law  V.  Waldron  (1911)  230  Pa. 
458»  79  AU.  647,  Ann.  Cas.  1912A,  467, 
it  was  held  that  the  contract  of  a  gen- 
eral agent  with  an  insurance  company 
was  subject  to  the  implied  condition 
that  it  should  terminate  in  case  the 
insurance  company  should  go  into  the 
hands  of  a  receiver,  the  business 
being  one  which  could  not  be  conduct- 
ed l^  receivers;  and  this  notwith* 
standing  the  agency  contract  con- 
tained a  clause  providing  for  its  ter- 
mination upon  ninety  days'  notice, 
such  clause  being  held  applicable  only 
to  a  discontinuance  of  the  contract 
during  the  natural  business  life  of  the 
ccHnpany. 

In  Reber  v.  Keystone  Wagon  Works 
(1908)  19  Pa.  Dist.  R.  806,  it  was  held 
that  an  employee  of  a  corporation  is 
ordinarily  not  entitled  to  damages  for 
breach  of  contract  occasioned  by  his 
discharge  by  the  receiver,  either 
against  the  company  or  against  the 
receiver,  the  court  saying:  "Implied 
by  force  of  logical  and  no  less  prac- 
tical necessity  in  the  firmly  estab- 
lished rule  that  a  receivership  takes 
away  the  company's  control  over  its 
affairs  and  transfers  it  to  the  receiver, 
and  for  that  purpose  involves  an  in- 
junction restraining  the  company's 
agents  and  officers  from  intermed- 
dling with  them  (Treat  v.  Pennsyl- 
vania Mut.  L.  Ins.  Co.  (1901)  199  Pa. 
326,  85  Am.  St.  Rep.  788;  Jones  v. 
Weir  (1907)  217  Pa.  821,  66  Atl.  550, 
10  Ann.  Cas.  692),  it  is  the  generally 
accepted  doctrine  that  it  is  the  receiv- 
er's right  to  refuse  to  carry  out  con- 
tracts of  the  company  unfulfilled  at 
the  time  of  his  appointment  (United 
States  Trust  Co.  v.  Wabash  Western 
R.  Co.  (1893)  150  U.  S.  287,  37  L.  ed. 
1085,  14  Sup.  Ct.  Rep.  86) ;  and  this 
doctrine  has  virtually  been  held  ap- 
plicable to  the  specific  case  here 
presented  of  a  contract  between  a 
company  and  its  general  agent  for 
services  to  be  rendered  by  him  at  a 
stipulated  salary,  over  a  period  run- 
ning beyond  the  inception  of  the  re- 
ceivership  (People  V.  Globe  Mut.  L. 


Ins.  Go.  (1888)  91  N.  Y.  174).  Thete 
are  respectable  authorities  to  the  con* 
trai*y.  Rut  our  own  cases,  in  so  far  as 
they  throw  light  upon  this  subject, 
are  in  entire  harmony  with  the  prin- 
ciiffe  stated.  See  Dean's  Appeal 
(1881)  98  Pa*  101;  Com.  ex  rel.  Atty. 
Cren.  V.  American  L.  Ins.  Co.  (1894) 
162  Pa.  586;  Cowan  v.  Pennsylvania 
Plate  Glass  Co.  (1898)  184  Pa.  1,  38 
Atl.  1075.  The  case  of  Sweatman's 
Appeal  (1892)  150.  Pa«  369,  24  Atl. 
617,  which  was  not  one  of  a  receiv- 
ership, but  of  a  voluntary  assignment 
for  benefit  of  creditors,  stands,  though 
perhaps  not  for  that  reason,  upon  an 
altogether  different  plane."  It  was 
also  held  to  be  immaterial  that  the 
corporation  did  not  contest  the  appli- 
cation for  the  appointment  of  a  re- 
ceiver, but  filed  an  answer  admitting 
its  insolvency,  so  long  as  there  was 
no  conspiracy  between  the  company's 
directors  and  the  plaintiff  in  the  bill 
to  bring  about  a  receivership,  without 
adequate  grounds  therefor,  and  for 
the  purpose  of  avoiding  the  obliga- 
tions of  their  contract  with  the  plain- 
tiff. 

In  Lenoir  v.  Ldnville  Improv.  (To. 
(1900)  126  N.  C.  922,  51  L.R.A.  146, 
86  S.  E.  185,  it  was  held  that  the  right 
of  officers  of  a  corporation  to  their 
salaries  was  terminated,  although 
their  terms  of  office  had  not  expired, 
by  the  appointment  of  a  receiver  for 
the  company  on  account  of  its  insolv- 
ency, since  the  appointment  of  a  re- 
ceiver operates  as  a  dissolution  of  any 
contract  between  the  parties  for  such 
services,  by  the  sovereign  power -of  the 
state. 

A  like  decision  was  made  in  Wil- 
liamson County  Bkg.  &  T.  Co.  v.  Rob- 
erts-Buford  Dry  Goods  Co.  (1907)  118 
Tenn.  845,  9  L.R.A.(N.S.)  644,  101  S. 
W.  421, 12  Ann.  Cas.  679,  in  which  the 
court  said :  "It  should  be  remembered 
that  petitioner  Roberts  was  a  stock- 
holder and  director,  as  well  as  pres- 
ident and  treasurer,  of  the  defendant 
corporation,  whose  assets  and  affairs 
are  being  administered.  He  was 
charged  in  law  as  a  director  and  of- 
ficer with  notice  of  its  condition,  fi- 
nancially and  otherwise,  and  accepted 
his  election  to  ofike  with  such  notice. 
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He  knew  and  contracted,  necessarily, 
in  respect  of  that  knowledge,  that, 
upon  the  happening  of  the  contingen- 
cy that  arose  within  less  than  a  month 
of  his  election,  creditors  might  invoke 
the  aid  of  the  courts  of  the  country, 
and  through  that  channel  secure  an 
administration  of  the  affairs  of  the 
corporation,  just  as  has  been  done. 
He  knew — ^was  charged  with  the 
knowledgor-that,  upon  the  happening 
of  such  contingency,  the  corporation 
could  not  carry  out  its  contract  with 
him,  and  he  could  not  carry  out  his 
contract  with  it.  The  petitioner  did 
not  deal  with  the  corporation,  in  ac- 
cepting office  at  the  compensation 
fixed  and  for  the  period  elected,  at 
arm's  length,  as  would  a  stranger  have 
done ;  but  he  dealt  as  one  charged  with 
the  knowledge  of  and  privity  with  all 
of  the  facts,  circumstances,  and  condi- 
tions surrounding  the  corporation  and 
involving  its  life  tenure.'' 

On  the  other  hand,  in  Reid  v.  Ex- 
plosives Co.  (1887)  L.  R.  19  Q.  B.  Div. 
(EnsrO  264,  66  L.  J.  Q.  B.  N.  S.  888, 
67  L.  T.  N.  S.  489,  35  Week.  Rep.  509, 
it  was  held  that  the  result  of  an  ap- 
pointment of  a  receiver  for  a  corpora- 
tion at  the  instance  of  the  debenture 
holders  was  to  discharge  its  servants 
from  their  service  to  their  original 
employer,  and  that  in  such  case  there 
is  a  wrongful  dismissal  for  which  an 
action  will  lie. 

And  in  Isaac  McLean  Sons  Co.  v. 
William  S.  Butler  &  Co.  (1914)  227 
Fed.  325,  it  was  held  that  the  claim 
of  an  employee  whose  services  had 
been  dispensed  with  by  the  receiver 
of  an  insolvent  corporation,  for  dam- 
ages arising  from  nonperformance  of 
its  contract  on  the  part  of  the  corpora- 
tion, was  allowable  against  the  estate. 

In  Eddy  v.  Co-operative  Dress  Asso. 
(1883)  3  N.  Y.  Civ.  Proc.  Rep.  442,  in 
which  one  who  had  been  employed  by 
a  corporation  as  its  superintendent 
sought  to  have  his  claim  for  damages 
for  breach  of  contract,  occasioned  by 
his  discharge  by  its  receiver  appoint- 
ed in  a  sequestration  action,  allowed 
as  a  claim  against  its  assets,  the  court, 
while  holding  that  as  the  claimant 
was  not,  at  the  time  of  appointing  the 
receiver,  a  creditor  of  the  corporation, 


he  could  not  claim  to  share  in  tiie: 
funds  in  court  to  the  detriment  of  oth» 
er  creditors,  stated  that,  'if  the  com* 
pany  continues  in  existence,  he  may 
have  a  valid  claim  against  it." 

In  Commercial  Pub.  Co.  v.  Beckwith 
(1901)  167  N.  Y.  329,  60  N.  E.  64%, 
which  involved  a  contract  between  a 
corporation  publishing  a  newspaper 
and  an  advertising  agent,  it  was  said 
that  the  receiver  of  a  corporation  may 
refuse  to  carry  out  or  execute  a  con- 
tract made  between  the  corporation 
and  another  pariy,  and  by  so  doing 
leave  him  with  his  claim  for  damages 
for  a  breach  of  the  contract;  or  that,, 
if  he  sees  fit,  he  may  carry  out  and 
perform  the  contract  of  the  corpoira* 
tion,  and  thus  prevent  any  claim  for 
damages. 

That  the  insolvency  of  a  corporate 
employer  and  the  consequent  proceed- 
ings for  the  winding  up  of  its  business 
constitute  a  breach  of  the  contract  of 
emplojonent,  for  which  the  employee 
is  entitled  to  be  compensated,  is  rec- 
ognized in  Spader  v.  Mural  Decoration 
Mfg.  Co.  (1890)  47  N.  J.  Eq.  18,  20 
Atl.  378. 

III.  Miscellaneous, 

Under  this  head  will  be  found  some 
cases  which,  although  not  strictly  in 
point  upon  the  question  discussed  in 
this  note,  ai-e  of  collateral  interest. 

In  Burton  v.  Bay  State  Gas  Co. 
(1911)  110  C.  C.  A.  197,  188  Fed*  161, 
it  was  held  that  the  appointment  of  a 
receiver  had  the  effect  to  terminate  an 
employment  at  will,  as  such  a  con- 
tract can  subsist  only  so  long  as  each 
party  is  of  ability  to  contract. 

In  Commonwealth  Roofing  Co.  v» 
North  American  Trust  Co.  (1905)  68 
C.  C.  A.  418,  136  Fed.  984,  it  was  said 
that  upon  the  appointment  of  a  re- 
ceiver in  an  action  to  foreclose  a  mort- 
gage against  a  corporation,  the  effect 
of  which  was  so  far  to  put  into  his 
control  the  assets  of  the  corporation 
as  to  disenable  it  from  making  pay- 
ments on  contracts  entered  into  by 
it  for  the  construction  of  buildings  for 
its  use,  the  other  contracting  party 
was  entitled  to  treat  the  contract  as 
abandoned  as  of  the  date  of  the  ap- 
pointment of  the  receiver,  with,  how-^ 
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^ver,  a  right  to  delay  a  reasonable 
time  before  declaring  an  abandon- 
menty  for  the  purpose  of  ascertaining 
what  would  ultimately  be  determined 
on  as  to  the  resumption  of  work. 

It  has  been  said  that  the  fact  of  a 
Teceivership  is  not  per  se  a  breach; 
but  that  it  is  not  until  the  receivers 
refuse  or  fail  to  recognize  and  observe 
the  contract  that  a  breach  thereof 
takes  place.  Diamond  State  Iron  Co. 
T.  San  Antonio  &  A.  P.  R.  Co.  (1895) 
11  TcflL  Civ.  App.  587,  SE  S.  W.  987. 
But  compare  Pennsylvania  Steel  Co. 
V.  New  York  City  R.  Co.  (1912)  117 
€.  C.  A.  517,  198  Fed«  735;  and  Reid 
T.  Ebq>losives  Co.  (1887)  L.  R.  19  Q.  B. 
Div.  (Eng.)  264,  56  L.  J.  Q.  B.  N.  S. 
388,  57  L.  T.  N.  S.  439,  36  Week.  Rep. 
509,  set  forth  supra. 

It  has  been  held  that  the  damages 
for  failure  on  the  part  of  a  corpora- 
tion to  perform  its  contract  to  sell 
^oods  may  be  s^t  off  against  a  receiv- 
er's claim  for  goods  delivered  by  him 
while  he  had  under  advisement  the 
question  whether  he  would  assume  the 
contract    Parsons  v.  Sovereign  Bank 

(1912)  107  L.  T.  N.  S.  (Eng.)  572,  29 
Times  L.  R.  38,  reversing  (1910)  24 
Oi&L  L.  Rep.  887. 

A  contrary  view  was  taken  by  the 
court  of  appeals  in  Butterworth  v. 
Degnon  Contracting  Co.  (1914)  131 
C.  C.  A.  184,  214  Fed.  772,  reversing 

(1913)  208  Fed.  381,  the  court  saying: 
''On  taking  possession  as  receiver  he 
found  a  contract  which  might  develop 
into  an  exceedingly  valuable  asset. 
Had  he  repudiated  it,  without  inves- 
tigation, he  would  have  been  guilty  of 
a  clear  dereliction  of  duty.    He  was 


in  duty  bound  to  proceed  with  the  con- 
tract if  it  were  beneficial  to  the  es- 
tate administered  by  him,  and  to  aban- 
don it  if  not  beneficial.  He  had  a 
reasonable  time  to  investigate  before 
deciding  this  problem.  He  concluded 
to  try  the  experiment  of  transporting 
some  of  the  stone,  and  soon  found  that 
he  could  not  continue  without  loss  to 
the  estate.  This  being  so,  it  was  his 
duty  to  discontinue.  He  had  no  right 
to  go  on  with  a  contract  which  was 
certain  to  subject  the  creditors  whose 
interests  he  was  bound  to  protect,  to 
additional  loss.  How  could  the  ques- 
tion whether  or  not  the  contract  was 
a  valuable  asset  be  determined  more 
satisfactorily  than  by  trying  the  ex- 
periment of  proceeding  under  the  con- 
tract long  enough  to  ascertain  whether 
it  was  of  any  value  to  the  creditors? 
If  the  receiver  had  a  right  to  make 
this  experiment,  and  of  this  we  think 
there  can  be  no  doubt,  he  is  entitled 
to  be  paid  on  a  quantum  meruit  for 
the  value  of  the  material  furnished. 
The  service  was  not  rendered  by  the 
Transportation  Company,  but  by  But- 
terworth, as  a  receiver,  and  as  receiv- 
er he  is  entitled  to  be  paid.  The  de- 
fendant received  services  worth  over 
$8,000;  if  these  had  been  furnished 
by  a  new  contractor  the  defendant 
would  have  had  to  pay  for  them  in 
full.  Why  should  it  not  pay  the  re- 
ceiver? Why  should  the  claim  for 
damages  against  the  Transportation 
Company  be  set  off  against  the  Deg- 
n<m  Company's  debt  to  the  receiver 
for  stone  transported  by  him  after  the 
failure  of  the  company  ?''       E.  S.  0. 


E.  W.  HAWKINS,  Appt., 

v. 

LOUISVIIXE  &  NASHVILLE  RAILWAY  COMPANY,  et  al. 

Kentucky  Court  of  Appeals^ April  26,  1918, 


(180  Ky.  295,  202  S.  W.  632.) 

Carriers  —  cuspidor  on  floor  —  negligence. 

1.  It  is  not  negligence  to  maintain  a  cuspidor  on  the  floor  of  the  smoking 
^mopartment  of  a  Pullman  car  so  as  to  render  the  carrier  liable  in  case  a 
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passenger,  in  attempting  to  pass  through  the  curtained  doorway,  stun^lea 
over  the  cuspidor  and  is  injured,  if  there  is  nothing  to  show  by  whom  or 
when  it  was  placed  in  the  doorway, 

[See  note  on  this  question  beginning  on  page  640.] 


Trial  —  direction  of  verdict  —  ab- 
sence of  evidence. 

2.  A  verdict  should  be  directed  for 
defendant  in  an  action  by  a  passenger 
to  recover  damages  for  injuries  by 
falling  over  a  cuspidor  on  the  floor  of 


the  smoking  compartment  of  a  pas- 
senger coach,  in  the  absence  of  ev- 
idence showing  negligence  on  the  part 
of  the  carrier. 

[See  4  R.  C.  L.  1186  et  seq.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Kenton 
County  sustaining  a  motion  for  direction  of  a  verdict  in  favor  of  de- 
fendants in  an  action  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendants'  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  H.  M.  Benton  and  H.  M.  Miller,  J.,  delivered  the  opinion  of 
Healy,  Jr.,  for  appellant.  the  court : 


Mr.  Martin  M.  Durrett  for  appellee 
Pullman  Company: 

In  order  to  sustain  the  cause  of  ac- 
tion set  up  in  the  petition,  plaintiff 
was  bound  to  prove  that  defendants 
had  actual  knowledge  of  the  position 
of  the  cuspidor  complained  of.  There 
was  no  such  proof. 

Selleck  v.  Selleck,  19  Conn.  501; 
Wilson  V.  State,  19  Ind.  App.  389.  46 
N.  E.  1060 ;  Gregory  v.  United  States, 
17  Blatchf .  325,  Fed.  Cas.  No.  5,803 ; 
Collinsville  v.  Scanland,  58  111.  221; 
Duncan  v.  Landis,  45  C.  C.  A.  666,  106 
Fed.  839;  McHenry  v.  Winston,  105 
Ky.  307,  49  S.  W.  971 ;  Cowley  v.  Peo- 
ple, 88  N.  Y.  464,  38  Am.  Rep.  464; 
Board  of  Education  v.  Board  of  Ed- 
ucation, 3  Ohio  S.  &  C.  P.  Dec.  70; 
Stuart  v.  State,  —  Tex.  Crim.  Rep.  — , 
60  S.  W.  554 ;  Gray  v.  Stienes,  69  Iowa, 
124,  28  N.  W.  475 ;  State  v.  Pierce,  — 
Me.  — ,  15  Atl.  68;  State  v.  Cure,  7 
Iowa,  479;  Loosey  v.  Orser,  4  Bosw. 
301;  United  States  v.  San  Francisco 
Bridge  Co.  88  Fed.  891;  Thomas  Ad- 
ams &  Co.  V.  Albert,  87  Hun,  471,  84 
N.  Y.  Supp.  328;  Ball  v.  Campbell,  6 
Idaho,  754,  59  Pac.  559. 

Messrs.  S.  D.  Rouse  and  Benjamm 
D.    Warfield,    for    appellee    Railroad 

Company: 

Defendants  were  required  by  reg- 
ulation 23  of  the  state  bo|ird  of  health 
of  Kentucky  to  have  the  cuspidor  in 
the  compartment. 

Reiser  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  152  Ky.  522,  43  L.R.A.(N.S.) 
1050,  153  S.  W.  742;  Louisville  &  N. 
R.  Co.  V.  O'Brien,  163  Ky.  545,  174 
S.  W.  31,  Ann.  Cas.  1916E,  1084. 


On  May  13,  1916,  the  appellant 
Hawkins,  who  was  the  plaintiff  be- 
low, boarded  the  appellee's  train  at 
Newport  about  8  o'clock  in  the 
morning  to  go  to  Louisville.  He 
entered  the  Pullman  or  chair  car, 
and,  having  deposited  his  raincoat 
upon  a  chair  which  he  had  reserved 
in  advance,  he  went  to  the  smoking 
compartment  at  the  rear  end  of  the 
car.  Very  soon  after  the  train  had 
left  Latonia,  and  only  a  few  minutes 
after  Hawkins  had  entered  the 
smoking  compartment,  a  friend  hav- 
ing asked  him  for  a  deck  of  cards 
which  was  in  a  pocket  of  his  rain- 
coat, Hawkins  arose  and  started  to 
leave  the  smoking  compartment  to 
get  the  cards.  As  he  passed  through 
the  door  of  the  smoking  compart- 
ment into  the  aisle  which  leads  to 
the  main  body  of  the  car,  Hawkins 
struck  his  foot  against  a  heavy  cus- 
pidor and  fell  against  the  side  of  the 
car,  cutting  a  large  gash  in  his  fore- 
head. He  suffered  considerable  pain 
and  was  confined  to  his  house  for 
several  days  of  the  ensuing  week. 
Hawkins  did  not  see  the  cuspidor^ 
because  it  was  concealed  by  a  heavy 
curtain,  which  hung  over  the  en- 
trance to  the  smoking  compartment 
and  had  been  pushed  back  about 
half  the  distance  of  the  opening. 
The  curtain  extended  to  within 
about  6  inches  of  the  floor. 

Hawkins  brought  this  suit  against 
the  Louisville  &  Nashville  Railway 
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Company  and  the  Pullman  Com- 
pany, alleging  negligence  on  the 
part  of  both  companies  in  suffering 
and  permitting  the  cuspidor  to  be 
and  remain  in  the  door  of  the  smok- 
ing compartment  of  the  car,  there- 
by causing  the  plaintiff  to  stumble 
over  the  cuspidor,  to  his  injury  as 
above  indicated.  Th^  answers  trav- 
ersed the  petition  and  interposed 
pleas  of  contributory  negligence  on 
the  part  of  Hawkins.  At  the  end 
of  the  plaintiff's  proof  the  trial 
court  sustained  the  motion,  of  the 
defendants  for  a  directed  verdict, 
and  Hawkins  appeals. 

The  plaintiff  necessarily  rests  hi3 
case  upon  the  alleged  ne^gence  of 
the  defendants,  and  in  support  of 
that  theory  he  contends  that  the  de- 
fendants were  negligent  in  placing 
or  permitting  the  cuspidor  to  re- 
main in  the  doorway  and  concealed 
by  the  curtain,  and  that  the  rule  re- 
quiring notice  to  the  carrier  of 
objects  taken  aboard  by  other  pas- 
sengers does  not  apply  in  this  case, 
because  the  cuspidor  which  caused 
the  injury  was  a  part  of  the  car- 
rier's equipment,  which  had  been 
placed  on  the  car  by  the  defendwt^. 
In  support  of  this  contention  the 
appellant  relies  upon  ^ejaer  v«  Cin- 


ed  his  valise  in  the  aisle,  where  it 
remained  without  notice  to  any  of 
the  servants  or  employees  of  the 
company.  Upon  that  point  the 
court  said:  "We  are  not  prepared 
to  hold  that  the  evidence  will  allow 
the  appellant  to  recover  on  the 
ground  that  appellee  was  guilty  of 
negligence  in  allowing  the  valise  to 
remain  in  the  aisle  until  she  was 
injured  by  falling  over  it,,  for  ac- 
cording to  Gooth,  who  alone  testi- 
fied on  that  point,  the  valise  did  not 
remain  in  the  aisle  where  it  was 
placed  by  the  owner  more  than  five 
minutes  l)efore  the  accident  oc- 
curred, arid,  as  shown  by  all  the  testi- 
mony, during  that  interval  the  con- 
ductor and  brakeman  of  the  train 
were  not  in  the  car  at  all,  but  were 
on  the  outside  of  the  train,  direct- 
ing and  assisting  passengers  to  get 
t^reon.  Being  thus  engaged  in  the 
performance  of  their  necessary 
duties,  it  is  manifest  that  they  did 
not  know,  and  by  the  exercise  of 
ordinary  care  could  not  have  known, 
of  the  obstruction  of  the  aisle  by  the 
valise." 

Really  the  Beisef  Case  sustains 
the  ruling  of  the  circuit  court,  since 
in  this  case  the  plaintiff's  injury 
was  caused  by  an  obstruction  of  the 


cinnati,  N,  O.  &  T.  P.  R.  Co.  152  Ky. .  doorway,  not  shown  to  have  been 


522,  43  L.R.A.(N.S.)  1050,  153  S. 
W.  742,  and  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Lorton,  83  Ky. 
L.  Rep.  689,  110  S*  W.  867.  But, 
in  our  opinion,  neither  of  these 
cases  sustains  the  plaintiff's  eon^ 
tention.  In  Reiser  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  supra,  a 
passenger  deposited  a  valise  in  the 
aisle  of  a  car  that  was  so  poorly 
lighted  that  Mrs.  Beiser  could  not 
see  the  obstruction  when  she  en- 
tered the  car;  consequently  she 
stumbled  over  it,  injuring  herself. 
In  holding  that  she  was  entitled  to 
recover,  this  court  rested  her  right 
solely  upon  the  fact  that  the  com- 
pany was  nei^gent  in  not  ligirting 
the  car  so  that  Mrs.  Beiser  might 
see  the  way  when  she  entered  it, 
and  expressly  disavowed  the  plain- 
tiff's right  to  recover  on  account  of 
the  other  passenger  having  deposit- 


caused  by  the  defendants,  and  of 
which  they  had  no  notleew 
.  In  the  Lorton  Case,  supim,  Mrs. 
Lorton's  hand  waA  injured  by  a 
wuidow  of  the  coadh  falling  upon  it» 
and  the  case  turned  upon  the  ques- 
tion whether  the  railway  i^ompany 
had  in  that  case  provided  and  main- 
tained its  passenger  coach,  includ- 
ing the.  window,  in  a  reasonably  safe 
condition  for  the  safety,  conven- 
ience, and  comfort  of  passengers, 
and  tlie  liability  of  the  company  was 
rested  upon  the  fact  that .  it  had 
failed  to  perform  its  duty  in  that 
respect.  But  in  the  case  at  bar  there 
is  no  contention  that  the  defend- 
ant failed  to  furnish  Hawkins  a  safe 
car;  on  the  contrary,  plaintiff  rests 
his  claim  to  a  recovery  upon  the 
ground  that  the  company  is  respon- 
sible for  the  obstruction  of  the  door- 
way by  the  hidden   cuspidor  over 
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which  he  stumbled.  But  the  car- 
rier's liability  in  such  a  case  depends 
upon  whether  its  servants  or  em- 
ployees created  the  obstruction,  or 
failed  to  remove  it  after  actual  or 
imputed  notice  of  its  existence. 

Appellant  insists,  however,  that 
the  rule  requiring  notice  to  the  car- 
rier of  objects  taken  aboard  by  oth- 
er passengers  does  not  apply  to 
articles  which  have  been  placed  in 
the  car  by  the  carrier  and  are  not  a 
part  of  the  carrier's  necessary 
equipment.  We  cannot  agree,  how- 
ever, that  a  cuspidor  is  not  a  proper 
or  even  a  necessary  part  of  the 
equipment  of  a  smoking  compart- 
ment, which  is  set  aside  for  the  use 
of  smokers.  In  principle^  this  case 
is  quite  like  Louisville  &  N.  R.  Co. 
V.  O'Brien,  163  Ky.  538,  174  S.  W. 
31,  Ann.  Cas.  1916E,  1084,  where 
the  plaintiff  stepped  upon  a  banana 
peel  and  fell  from  the  steps  of  a 
car ;  but  as  there  was  no  evidence  as 
to  when,  where,  or  by  whom  the 
banana  peel  was  thrown  or  placed 
on  the  step,  or  that  defendant  had 
any  notice  thereof,  either  actual  or 
imputed,  this  court  said  the  plain- 


tiff had  not  shown  a  right  to  a  re- 
covery. The  cuspidor  being  a  use- 
ful and  necessary  appliance,  there 
was  no  negligence  upon  the  part  of 
the  appellees  in  OM»iew-. 
having  it  in  the  cwpidor  on  flo«» 
smoking  compart-  -"'**"«*»««^- 
ment;  and  Hawkins  offered  no  evi- 
dence to  show  any  negligence  on  the 
part  of  the  servants  or  employees  of 
the  defendant  by  reason  of  the  fact 
that  the  cuspidor  was  at  the  place 
where  Hawkins  stumbled  over  it. 

It  is  elementary  that,  in  order  for 
the  plaintiff  to  recover  in  a  case  of 
this  character,  he  must  show  some 
negligence  on  the  part  of  the  de- 
fendant ;  and  in  the  absence  of  some 
proof  showing  a 
breach  of  duty  a  di-  uou  of  ^i^diet— 
rected  verdict  for  fi?/J!|if*  •' 
the  defendant  i^  •^*-^^- 
proper.  Huntington  Contract  Co. 
V.  Bush,  179  Ky.  433, 200  S.  W.  618. 
Under  the  proof  in  this  case  the 
cuspidor  may  have  been  placed  in 
the  doorway  by  a  passenger  only  a 
moment  before  Hawkins  stumbled 
over  it. 

Judgment  affirmed. 


ANNOTATION. 

liabifity  of  carrier  for  injury  to  passenger  by  articles  belonging  to  carrier  on 

the  floor  or  in  tiie  aisles. 


The  reported  case  (Hawkins  t. 
LouisvnULB  &  N.  R.  Ck>.  ante,  637)  is 
a  close  case  on  the  facts,  and  leaves  a 
doubt  whether  the  jury  should  not 
have  been  given  an  opportunity  to  pass 
upon  the  question  of  the  carrier's 
negligence. 

In  Sherman  v.  Delaware,  L.  &  W. 
R.  Co.  (1887)  106  N.  ¥•  642,  11  N.  Y. 
S.  R.  818,  18  N.  E.  616,  the  plaintiff 
had  recovered  a  judfifment  against  the 
railway  company  for  injuries  in  trip- 
ping over  a  board.  He  testified  that 
he  heard  a  whistle  which  he  supposed 
was  meant  for  his  station,  and  got 
up  from  the  seat  in  which  he  was 
sitting  and  walked  to  the  other  end 
of  the  car  to  get  some  of  his  baggage, 
and  was  returning  to  his  former  seat, 
when  he  tripped  and  fell  over  a  board 
stretching  across  the  aisle,  about  15 
inches  from  the  floor,  from  under  one 


seat  to  under  the  one  immediately  op- 
posite, which  had  been  placed  there  by 
a  brakeman  in  order  to  reach  and  light 
one  of  the  lamps  in  the  car.  There 
was  a  dispute  as  to  the  time  when  the 
board  was  placed  there  by  the  brake- 
man;  the  plaintifF  alleging  it  was  be- 
tween the  time  he  passed  down  the 
aisle  for  his  baggage  and  his  return  to 
his  seat,  while  the  brakeman  alleged 
that  he  was  standing,  or  just  prepar- 
ing to  stand,  on  the  board  when  the 
plaintiff  came  up  and  asked  him  to  let 
him  pass,  which  he  did,  and  in  doing 
80  cautioned  him  to  be  careful  about 
or  look  out  for  the  board.  The  court 
of  appeals  reversed  the  judgment  be- 
cause the  trial  court  permitted  the 
plaintiff  to  testify  to  a  conversation 
after  the  accident,  with  the  brakeman, 
who  then  admitted  that  it  was  his 
fault  that  the  board  was  "left  there,'* 
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on  the  gronnd  that  the  conversation 
was  no  part  of  the  res  gest».  The 
court  said:  ''It  is  also  said  that  the 
evidence  in  the  case  is  so  plain  as  to 
the  happening  and  the  cause  of  the 
accident  that  the  testimony  under  con- 
sideration could  not  have  x>ossibly 
harmed  the  defendant.  This^  we  can- 
not .  clearly  see.  The  case  may'  have 
been  fully  proved,  and  yet  the  respon* 
nihility  of  defendant  therefor  not  nec- 
essarily follow/' 

The  doctrine  of  res  ipsa  loquitur 
applies  where  a  street  car  company 
leaves  one  end  of  the  trolley  rope  ly- 
ing on  the  car  floor,  partially  coiled, 
in  such  a  way  that  a  passenger  at- 
tempting to  alight  from  the  car  be- 
comes entangled  in  it,  and  is  thrown 
and  injured  by  the  starting  of  the  car; 
and  the  fact  that  the  rope  was  fas- 
tened in  the  proper  place  when  the 
conductor  last  changed  the  trolley  at 
the  end  of  the  route  does  not  free  the 
company  from  liability;  nor  may  the 
company  show  that  no  similar  accident 
had  ever  been  reported  to  it.  Denver 
City  Tramway  Co.  v.  Hills  (1911)  60 
Colo.  328,  36  L.R.A.(N.S.)  213,  116 
Pac.  125,  where  it  was  also  held  that 
there  was  no  prejudicial  error  in  ad- 
mitting evidence  in  rebuttal  as  to  the 
manner  of  fastening  the  rope  some 
time  after  the  accident,  where  the 
company  had  offered  evidence  as  to 
the  custom  of  fastening  ropes,  which 
extended  over  a  long  period  of  time. 

The  only  other  cases  directly  in 
point  which  have  been  found  relate 
to  mats. 

In  Creisenberger  v.  Pennsylvania  R. 
Co.  (1917)  65  Pa.  Super.  Ct.  376,  the 
court  sustained  a  verdict  for  the  plain- 
tiffs, husband  and  wife,  who  both 
tripped  upon  a  curled  and  doubled-up 
mat  lying  on  the  floor  of  the  passage- 
way of  the  dining  car  early  in  the 
morning  as  they  were  leaving  the  car, 
no  other  passengers  having  yet  en- 
tered it,  and  the  wife  was  injured. 

In  The  North  Star  (1909)  169  Fed. 
711,  a  steamship  was  held  liable  for 
injuries  to  a  child  four  years  old  who 
stumbled  over  a  mat  in  an  exit  from 
a  passageway  leading  from  the  saloon 
to  the  promenade  deck,  by  reason  of 
InsuiBcient  lights.    It  was  shown  that 
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a  man  who  went  to  assist  the  child  also 
stumbled  over  the  mat. 

In  Mohns  v.  Netherlands-American 
Steam  Nav.  Co.  (1910)  104  C.  C.  A. 
661,  182  Fed.  323,  a  steamship  com- 
pany was  held  liable  for  injuries  to  a 
passenger  where  she  stepped  upon  a 
mat  at  the  head  of  a  stairway,  which 
caused  her  to  fall,  the  mat  being  too 
small  to  fit  the  place,  both  in  length 
and  width. 

Where  a  passenger  while  being  con- 
ducted on  an  errand  by  the  ship's  cap- 
tain, in  a  violont  storm»  was  thrown 
by  a  sudden  lurch  of  the  ship  against 
bolts  and  projections  of  a  door,  and 
she  testified  that  there  was  a  loose 
mat  or  "jute  runner"  which  slipped 
when  the  lurch  came  and  threw  her  off 
her  feet,  the  court  declined  to  disturb 
a  verdict  in  her  favor.  Compagnie 
G^n^rale  Transatlantique  v.  Bump 
(1916)  148  C.  C.  A.  68,  234  Fed.  52, 
writ  of  certiorari  denied  in  (1916) 
242  U.  8.  642,  61  L.  ed.  642,  87  Sup.  Ct. 
Rep.  114. 

It  may  be  noted  that  in  Cahn  v.  Man- 
hatton  R.  Ck>.  (1902)  37  Misc.  824,  76 
N.  Y.  Supp.  893,  the  court  reversed  a 
judgment  in  favor  of  a  passenger  who 
stepped  on  a  nail,  the  point  of  which 
entered  his  shoe  and  stuck  there,  in- 
juring him,  saying:  "It  seems  quite 
improbable  that  the  nail  should  have 
come  from  the  floor  of  defendant's  car, 
in  view  of  the  fact  that  the  point  en- 
tered plaintiff's  shoe  and  remained  in 
his  shoe,  until  it  was  pulled  out  on  the 
platform  by  an  employee  of  defend- 
ant. There  .was  a  matting  on  the  floor, 
and  the  happening  of  the  accident 
would  be  more  consistent  with  the 
theory  that  a  loose  nail  had  been 
dropped  by  someone  in  the  car.'' 

Injuries  from  ropes  on  vessels  are 
not  included:  see,  for  example.  The 
Annie  L.  Vansciver  (1908)  161  Fed. 
640;  Kohn  v.  International  Mercan- 
tile Marine  Co.  (1910)  180  Fed.  496; 
Re  Keansburg  S.  B.  Co.  (1918)  161 
C.  C.  A.  430,  249  Fed.  472.  For  a  case 
of  injury  from  exposed  rudder  chains 
see  Garoni  v.  Compagnie  Nationale  de 
Navigation  (1891)  39  N.  Y.  S.  R.  63, 
14  N.  Y.  Supp.  797,  affirmed  in  (1892) 
131  N.  Y.  614,  80  N.  E.  866.    B.  B.  B. 
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CLIFFORD  GRAU  et  al.,  Appts., 

V. 

ALBERT  FORGE. 


KenHuOey  Court  of  AppedU  ^  March  7,  1919* 
(183  Ky.  521,  209  S.  W.  S69.) 

Arrest  —  liability  of  oflScer. 

1.  A  subordinate  police  officer  participating  in  a  wrongful  arrest  is  not 
absolved  from  liability  therefor  by  the  fact  that  he  was  acting  under 
orders  of  his  superior  officer. 

[See  note  on  this  question  beginning  on  page  647.] 


—  without  warrant  —  liability  of  pri- 
vate citizen. 

2.  A  private  citizen  called  to  the  as- 
sistance of  a  police  officer  in  making 
an  arrest  is  not  liable  in  damages  to 
the  person  arrested,  although  the  ar- 
rest was  without  authority. 
[See  2  R.  C.  L.  491,  492.] 

— duty  of  citizen. 

8.  When  a  citizen  is  called  upon  to 
assist  an  officer  in  making  an  arrest, 
the  law  makes  it  his  duty  to  obey  and 
act  at  once. 

[See  2  R.  C.  L.  491.] 

Police  —  duty  of  officer. 

4.  A  police  officer  is  conclusively 
presumed  to  know  his  duty  and  to  re- 
frain from  acting  outside  of  such  duty. 

[See  10  R.  C.  L.  880.] 

Trial  —  jury  —  grounds  for  arrest. 

5.  The  jury  must  pass  upon  the 
question  of  reasonable  grounds  for  be- 
lief on  the  part  of  a  police  officer  of 
the  commission  of  a  felony,  authoriz- 
ing an  arrest  without  warrant,  if  the 
facts  constituting  such  grounds  are 
in  dispute. 

[See  2  R.  G.  L.  446,  447.] 

Robbery  —  attempt  as  felony. 

6.  An  attempt  to  commit  robbery  is 
a  felony. 

[See  23  R.  G.  L.  1162  et  seq.] 

Trial  —  question  of  law  —  probable 
cause  for  prosecution. 

7.  In  actions  for  malicious  prosecu- 
tion, if  the  facts  alleged  to  constitute 
probable  cause  are  undisputed,  the 
question  is  one  of  law  for  the  court. 

[See  18  R.  C.  L.  58.] 

Arrest  -^  without  warrant  —  justifica- 
tion. 

8.  If  the  facts  are  such  that  a  rea- 
sonably prudent  man  would  have  be- 
lieved accused  guilty,  and  would  have 
acted  upon  that  belief,  a  police  officer 


is  justified  in  making  an  arrest  with- 
out warrant,  although  subsequent 
events  prove  that  no  offense  had  been 
committed,  or,  if  committed,  that  ac- 
cused had  no  connection  with  it,  where 
the  statute  authorizes  arrest  without 
warrant  when  the  officer  has  reason- 
able grounds  for  believing  that  the 
person  arrested  had  conunitted  a  fel- 
ony, although  not  in  his  presence. 
[See  2  R.  G.  L.  450,  451.] 

—  reasonable  grounds  for  arrest. 

9.  A  police  officer  is  justified  in  ar- 
resting without  warrant,  under  a  stat- 
ute authorizing  such  arrest  if  he  had 
reasonable  grounds  for  believing  that 
a  felony  had  been  committed,  if  he  was 
informed  by  a  fifteen-year-old  boy  who 
is  apparently  sincere  and  creditaUe^ 
that  accused,  whom  he  pointed  out,, 
had  attempted  to  rob  him. 

[See  2  R.  G.  L.  450,  451,] 

Trial  —  instruction  —  absence  of  evi-^ 
deuce. 

10.  Instructions  should  not  be  given 
which  there  is  no  evidence  to  sustain. 

[See  14  R.  G.  L.  786.] 

Assault  —  justification  —  insult  —  at- 
tempt at  assault. 

11.  Neither  insulting  language  nor 
an  unsuccessful  attempt  by  one  under 
arrest  to  assault  the  officer  in  charge 
of  him  justifies  an  assault  upon  him 
by  the  officer,  if  no  reasonably  prudent 
person  could  conclude  that  the  at- 
tempted assault  could  have  been  sue- 
cessf ul 

[See'2  R.  G.  L.  470,  471,  539.] 

—  to  prev^it  escape. 

12.  A  police  officer  cannot  justify  an 
assault  upon  a  prisoner  in  his  charge 
on  the  theory  that  it  was  necessary  to 
prevent  an  escape,  if  no  attempt  was 
being  made  to  effect  ^n  escape. 

[See  2  R.  G.  L,  4.0.  471,  589.] 
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(18S  Ky.  Stl,  t09  8.  W,  S€9.) 

Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Camp- 
bell County  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
new  trial,  in  an  action  brought  to  recover  damages  for  wrongful  arrest 
and  for  alleged  assault  and  battery  committed  on  plaintiff  after  he  was 
put  under  arrest.    Reversed. 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Barbour  &  Bassmami,  for        The  answer  admitted  the  arrest, 

*T'Xm.n  arresting  pursuant  to     »''^*  ^"^^^^^  »*  "^^^  '^'  ^r^"^"**  "^^ 
order  of  his  superior  officer  is  justi-* 
fied.    Certainly  so,  if  the  order  on  its 
face  be  not  unreasonable  nor  unlaw- 
ful. 

State  V.  Evans,  161  Mo.  96,  84  Am. 
St.  Rep.  669,  61  S.  W.  590;  McMahan 
V.  Green,  34  Vt.  69,  80  Am.  Dec.  665; 
Hamlin  v.  Com.  11  Ky.  L.  Rep.  348,  12 
S.  W.  146;  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Cundiff,  166  Ky.  594,  179  S.  W. 
616,  Ann.  Cas.  1916C,  513;  Franks  v* 
Smith,  142  Ky.  282,  L.R.A.1915A,  1141. 
134  S.  W.  484,  Ann.  Cas.  1912D,  319. 

A  policeman  may  lawfully  assault 
one  in  his  lawful  custody,  where  he 
has  reasonable  grounds  to  believe  that 
such  assault  is  necessary  in  order  to 
retain  the  custody  of  his  prisoner. 

Renfro  v.  Barlow,  181  Ky.  812,  115 
S.  W.  225;  Connelly  v.  American  Bond- 
ing &  T.  Co.  118  Ky.  903,  69  S.  W.  969; 
Forestal  v.  National  Surety  Go.  168 
Ky.  552,  182  S.  W.  614;  Fulton  v. 
Staats,  41  N.  Y.  498. 

In  an  action  of  assault  by  a  prisoner 
a£:ainst  an  arresting  officer,  where  the 
defendant  pleads  self-defense  and 
where  there  is  a  scintilla  of  evidence 
to  support  it,  it  is  error  to  refuse  an 
instruction  on  self-defense. 

Forestal  v.  National  Surety  Go.  168 
Ky.  552,  182  S.  W.  614. 

Messrs.  WUliam  A.  Burkamp  and 
Phil  J.  Ryan  for  appellee. 

Thomas,  J.,  delivered  the  opinion 
of  the  court : 

The  appellant  Clifford  Grau  was 
a  policeman  in  the  city  of  Newport, 
and  had  executed  bond  as  required 
by  law,  with  his  codefendant  and 
coappellant,  National  Surety  Com- 
pany, as  surety  thereon.  This  suit 
was  brought  by  appellee,  plaintiff 
below,  Albert  Forgre,  against  the  po^ 
liceman  and  his  surety,  to  recover 
damages  for  alleged  false  arrest  and 
for  damages  resulting  from  an  in- 
jury inflicted  upon  plaintiff  by  the 
policeman,  because  of  an  alleged  ma^ 
licious  assault  and  battery  com- 
mitted by  him  upon  plaintiff  after 
he  was  put  under  arrest. 


the  defendant  policeman  had  reason- 
able grounds  to  believe  when  it  was 
made,  that  plaintiff  had  committed 
a  felony,  and  the  assault  and  battery 
was  attempted  to  be  justified  be- 
cause it  was  alleged  that  plaintiff 
tried  to  make  his  escape  and  first 
made  an  assault  upon  the  officer,  and 
that  no  more  force  was  used  than 
was  necessaiy  to  prevent  the  escape, 
or  appeared  in  the  exercise  of  a  rea- 
sonable discretion  to  be  necessary 
to  save  defendant  from  bodily  harm 
threatened  and  about  to  be  inflicted 
upon  him  by  plaintiff.  These  de- 
fenses were  put  in  issue,  and  upon 
trial  there  was  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  the  f iSl 
amount  sued  for,  $1,000,  and,  de- 
fendants' motion  for  a  new  trial 
having  been  overruled,  they  prose- 
cute this  appeal. 

A  number  of  grounds  are  relied 
upon  as  constituting  prejudicial  er- 
ror sufficient  to  authorize  a  reversal 
of  the  judgment,  but  we  deem  none 
of  them  of  such  importance  or  ma- 
teriality as  to  deserve  our  considera- 
tion, except  such  as  may  be  referred 
to  during  the  progress  of  this  opin- 
ion. Before  taking  up  any  of  the 
grounds  urged,  we  think  it  neces- 
sary to  make  a  substantial  state- 
ment of  the  facts. 

Plaintiff  is  about  thirty  years  of 
age,  a  printer  by  trade,  and  resided 
in  the  city  of  Newport.  On  the  Sat- 
urday night  in  question  he  went  to 
the  home  of  a  friend,  where  others 
had  met,  and  the  crowd  consumed  a 
pitcher  of  beer,  which,  according  to 
the  proof,  was  but  one  glass  each. 
They  remained  there  and  talked 
from  about  7 :30  until  after  10,  when 
plaintiff  and  a  companion  started  to 
the  former's  boarding  house  for  the 
purpose  of  spending  the  night  On 
the  way  they  stopped  at  a  saloon, 
and  went  in  for  the  purpose  of  ob- 
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taining  another  glass  of  beer.  While 
plaintiff  ivas  drinking  it,  defendant 
and  another  policeman  arrested  him. 
They  had  no  warrant,  and  he  had 
not  committed  any  offense  in  their 
presence.  They  started  with  him  to 
police  headquarters,  and,  according 
to  plaintiff's  testimony,  when  they 
had  gone  something  like  a  square, 
defendant  struck  plaintiff  in  the 
mouth  with  such  force  as  to  loosen 
some  of  his  teeth  and  bruise  his  lips 
and  gums,  causing  them  to  bleed 
quite  freely.  The  force  of  this  lick, 
according  to  plaintiffs  testimony 
and  that  of  his  witness,  was  suffi- 
cient to  cause  him  to  fall  to  the 
walk,  but  for  the  support  of  the  de- 
fendant and  a  fellow  policeman,  be- 
tween whom  he  was  walking.  A 
short  distance  further  along  on  the 
route,  according  to  plaintiffs  proof, 
defendant  struck  him  another  blow 
by  the  side  of  the  head,  and  it  was 
as  severe  as  the  first  one.  When 
they  arrived  at  police  headquarters, 
the  officer  in  charge,  after  question- 
ing plaintiff  and  his  witness  and 
others  professing  to  have  any 
knowledge  upon  the  subject,  re- 
leased plaintiff,  which  ended  the 
matter ;  there  being  no  further  imh>s- 
ecution. 

But  a  short  while  before  the  ar- 
rest, one  Harvey  Sipple,  a  boy  about 
fifteen  years  of  age  who  lived  at 
Newport,  stated  to  the  officer  in 
charge  of  ttie  police  headquarters 
i\nd  who  was  superior  to  defend- 
ant) that  someone  had  attempted  to 
rob  him  on  Fifth  street.  He  went  in- 
to detail  about  the  supposed  felon, 
who,  as  he  stated,  inquired  of  him 
if  he  had  any  money,  stating  that 
he,  the  felon,  wanted  it,  and  made  an 
^ort  to  get  to  his  pockets ;  but  the 
witness  escaped  and  ran  up  the 
street,  with  the  supposed  robber 
pursuing  him.  Witness  eluded  the 
robber,  but  related  his  story  to  a 
policeman  by  the  name  of  Arm- 
strong, who  advised  witness  to  look 
around  and  see  if  he  could  locate  the 
man  who  had  attempted  to  rob  him, 
which  he  did,  and  pointed  out  plain- 
tiff, who  was  in  the  8alok>n  referred 
to,  as  being  the  guilty  person.  Wit- 
ness and   Armstrong  immediately 


went  to  police  headquarters,  where, 
after  making  his  sta4:ement,  defend- 
ant and  another  policeman  were  de- 
tailed to  make  the  arrest,  and  they 
went  with  the  witness  Sipple  to  the 
saloon, .  where  plaintiff  was  pointed 
out  to  defendant  as  the  guilty  per- 
son, whereupon  he  was  arrested,  as 
hereinbefore  stated.  On  that  occa- 
sion Sipple  was  not  only  positive  of 
plaintiff's  guilt,  but  upon  the  trial 
of  this  case  he  was  firmly  of  the 
opinion  that  plaintiff  was  the  man 
who  tried  to  rob  him. 

It  is  fh*st  insisted  that  a  peremp- 
tory instruction  should  have  be^ 
giv^i  to  find  for  defendants  upon 
that  branch  of  the  case  complaining 
of  the  false  arrest,  upon  the  two 
grounds:  (a)  That  defendant,  in 
making  the  arrest,  was  acting  under 
the  direct  orders  of  a  superior  of- 
ficer ;  and  (b)  that  the  uncontradict- 
ed facts  show  that  he  had  reason- 
able grounds  to  believe  plaintiff 
guilty  of  a  felony. 

In  support  of  the  contention  (a) 
it  is  urged  that  an  inferior  police  of- 
ficer is  bound  to  obey  the  orders  and 
directions  of  his  superior,  and  that 
in  doing  so  he  is  not  amenable  to 
the  person  arrested,  although  the 
arrest  was  wrongful  and  without 
warrant  of  law ;  and  this  conclusion 
is  sought  to  be  drawn  by  analogy 
from  that  principle  of  the  law  which 
excuses  an  individual  from  liability 
when  called  upon  by  an  officer  to  as- 
sist in  making  an  arrest,  although 
the  officer  was  proceeding  without 
authority;  and  some  cases  in  other 
states,  as  well  as  those  of  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  V.  Cundiff, 
166  Ky.  594,  179  S.  W.  615,  Ann. 
Cas.  191 6C,  513,  and  Franks  v. 
Smith,  142  Ky.  282,  L.R.A.1915A, 
1141,  184  S.  W.  484,  Ann.  Cas. 
1912D,  319,  from  this  court,  are  re- 
lied upon.  We  do  not  doubt  the 
principle  of  law  which,  under  the 
circumstances  mentioned,  excuses  a 
private  citizen  from  liability,  how- 
ever wrongful  the  ^  .  ..^  . 
arrest  might  have  ^Srr««^l"*~* 
been;  but  that  prin-  i»A^J}l^,S5.^«. 
ciple  cannot  be  ex- 
tended so  as  to  protect  an  ofiicer, 
although    subordinate    to   another. 


i«r  •t  elUmei 


GRAU  V, 

who  (Erected  the  arreBt.    The  pre- 
cise point  was  de- 
^'<Zflic««r  termined     contrary 

to  the  contention 
here  made  in  the  case  of  Leger  v. 
Warren,  62  Ohio  St.  500,  51  L.R.A. 
198,  78  Am.  St  Rep.  738,  57  N.  E. 
506,  and  substantially  so  by  this 
court  in  the  case  of  Franks  v.  Smith, 
supra.  Aside  from  these  express 
determinations  of  the  question,  the 
two  situations  are  by  no  means 
analogous.  When  a  citizen  is  called 
upon  to  assist  an  officer  in  making 
an  arrest,  the  law  makes  it  his  duty 

to  obey  and  act  at 
once,  and  he  is  jus- 
tified in  assuming  that  the  officer  is 
acting  within  his  official  duties  and 
under  authority  duly  conferred  by 
the  law.  To  permit  a  citizen  in  such 
cases  to  delay  the  arrest  by  with- 
holding his  assistance  until  he  can 
satisfy  himself  of  the  legality  of  the 
officer's  proceeding  would  frequent- 
ly result  in  the  escape  of  criminals, 
and  would  seriously  retard  the  en- 
forcement of  the  law.  Not  so  with 
an  officer.  He  is  conclusively  pre- 
sumed to  know  his 
It^SE^T^        duty,  and  to  refrain 

from  acting  outside 
of  such  duty.  The  announcement 
of  such  a  principle  of  law  as  con- 
tended for  would  greatly  imperil 
the  liberties  of  the  citizen,  and 
would  in  almost  every  case  render 
the  arresting  officer  immune  from 
the  consequences  of  his  unlawful  ar- 
rest, since  it  could  be  easily  shown 
that  some  officer  other  than  the  one 
making  the  arrest  had  given  the  de- 
fendant orders  to  make  it.  We 
therefore  conclude  that  the  court 
did  not  err  in  declining  to  give  the 
instruction  based  upon  this  conten- 
tion. 

Briefly  considering  ground  (b)  in- 
sisted upon,  §  36  of  the  Criminal 
Code  of  Practice  authorizes  an  of- 
ficer to  make  an  arrest  (1)  in  all 
eases  where  he  has  a  warrant  of  ar- 
rest duly  issued  by  a  proper  officer ; 
(2)  without  a  warrant  when  a  pub- 
Uc  offense  has  been  committed  in 
his  presence;  and  (3)  without  a 
warrant  when  he  has  reasonable 
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grounds  for  believing  that  the  per- 
son arrested  has  committed  a  fel- 
ony, although  not  in  his  presence. 

In  this  case,  as  we  have  seen,  the 
defendant  had  no  warrant,  nor  had 
the  plaintiff  committed  any  offense 
in  his  presence,  and  so,  if  there  was 
any  authority  for  the  arrest,  it  was 
upon  the  third  ground  stated,  i.  e., 
that  defendant  had  reasonat>re 
grounds  to  believe  that  plaintiff  had 
committed  a  felony.  If  the  facts 
constituting  the  reasonable  grounds 
for  belief  upon  which  the  defendant 

acted  in  making  the  Tn^i-jury- 
arrest  were  in  dis-  sro«»ii»  for 
pute,  there  could  be  •"•■*• 
no  doubt  but  that  the  jury  should 
pass  upon  that  question  under  prop- 
er instiructions.   But  there  is  no  dis- 
pute in  the  testimony  about  the 
facts  constituting  such  grounds  for 
believing  the  plaintiff  guilty.     No- 
body denies  but  that  the  witness 
Sipple  made  the  report  to  defend- 
ant and  to  police  headquarters  which 
we  have  hereinbefore  set  out.     It 
was  apparently   both   sincere   and 
credible.    No  fact  or  circumstance 
appears  which  would  cause  a  rea- 
sonable person  to  doubt  the  correct- 
ness of   his   story.  Hobberr- 
It    was    not    only  *ttem»t  m 
plausible,  but  he  ac-  '***"''• 
tually  pointed  out  to  the  officer  the 
man  who,  he  said,  attempted  to  com- 
mit the  robbery*  which  attempt,  as 
is  well  known,  is  itself  a  f ekNtiy. 

The  caae  of  Johnson  v.  Collins,  28 
Ky.  L.  Bep.  375,  89  S.  W.  253,  is  one 
very  similar  to  this  in  its  facts.  A 
negro  girl  was  shot  while  standing 
in  the  door  of  the  house  occupied  by 
the  person  afterward  arrested,  whpf 
with  another,  was  in  the  house  9X 
the  time.  They  stated  that  the  girl 
had  accidentally  shot  herself  while 
handling  a  pistol;  but  another  per- 
son, who  saw  the  girl  killed,  after- 
ward stated  to  the  officers  that  the 
girl  did  not  shoot  herself,  accidental- 
ly or  otherwise,  but  that  the  shot 
came  from  within  the  house,  upon 
which  information  the  arrest  was 
made  without  a  warrant.  Upon  trial 
the  arrested  person  was  acquitted, 
and  afteni!ard  brought  suit  against 
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the  policeman  for  false  arrest  and 
imprisonment.  The  jury  returned  a 
verdict  for  the  defendant,  and  plain- 
tiff prosecuted  an  appeal  to  this 
court,  and  the  judgment  was  af- 
firmed; the  court,  in  the  course  of 
the  opinion,  saying:  **We  think  the 
undisputed  facts  in  this  record  show 
that  the  chief  of  police  had  probable 
cause  to  arrest  the  appellant  on  the 
charge  of  murder." 

It  is  true  that  no  peremptory  in- 
struction was  given  in  that  case,  nor 
does  it  appear  that  any  was  asked, 
and  the  issue  as  to  reasonable  cause 
for  defendant's  belief  that  plaintiff 
had  committed  a  felony  was  sub- 
mitted to  the  jury  under  instruc- 
tions which  this  court  approved,  and 
we  have  no  doubt,  from  the  quota- 
tion made  from  the  opinion,  that 
the  court  would  have  upheld  the  ver- 
dict, had  it  been  returned  under  an 
instruction  expressly  directing  it. 
Since,  however,  there  was  a  verdict 
for  the  defendant,  and  he  was  not, 
in  this  court,  making  the  question 
of  the  propriety  of  the  peremptory 
instruction  in  his  favor,  that  ques- 
tion was  not  passed  upon. 

In  11  R.  C.  L.  p.  801,  the  rule 
which  should  apply  to  the  arresting 
oflicer  in  cases  like  this  is  thus  stat- 
ed: ''But  since  in  such  a  case  the 
person  to  be  arrested  is  not  specific- 
ally indicated  by  a  written  warrant, 
and  the  officer  must  necessarily  act 
on  his  own  reasonable  judgment, 
and  often  in  haste  to  prevent  the  es- 
cape of  the  criminal,  he  is  protected 
if  he  acts  in  good  faith  and  on  rea- 
sonable grounds  of  suspicion,  though 
the  person  arrested  proves^  not  to 
have  been  the  felon,  or  no  felony 
was  in  fact  committed." 

Suits  for  false  arrest  and  impris- 
onment are  very  similar  in  their  na- 
ture to  those  for  malicious  prosecu- 
tion. The  chief  difference  in  the  two 
cases  consists  in  the  persons  pro- 
ceeded against.  In  the  one  case  the 
defendant  is  the  person  making  the 
arrest,  while  in  the  other  he  is  the 
one  who  sets  the  law  in  motion  and 
causes  the  arrest  to  be  made.  In 
the  latter  class  of  cases  this  court 
has,  without  exception,  held  that. 


where  the  facts  constituting  prob- 
able cause  are  in  dispute,  the  issue 
should  be  submitted  to  the  jury  un- 
der an  appropriate  instruction ;  but, 
where  the  facts  alleged  as  constitut- 
ing probable  cause 
are    undisputed,    it  J^tf;;!"***" 

becomes  a  question  j;j?p*olec?u:i. 
of  law  for  the  court. 
Lancaster  v.  Langston,  18  Ky.  L. 
Rep.  299,  86  S.  W.  521;  Moore  v. 
Large,  20  Ky.  L.  Rep.  409,  46  S.  W. 
508 ;  Metropolitan  L.  Ins.  Ck>.  v.  Mil- 
ler, 114  Ky.  754,  71 S.  W.  921 ;  Provi- 
dent Sav.  Life  Assur.  Soc.  v.  John- 
son, 115  Ky.  84,  72  S.  W.  754;  Lan- 
caster V.  McKay,  103  Ky.  616,  45  S. 
W.  887 ;  Bruce  v.  Scully,  162  Ky.  296, 
172  S.  W.  530.  In  the  last  case  re- 
ferred to,  upon  this  precise  point, 
the  court  said:  "But  where  the 
facts  are  undisputed,  and,  as  in  this 
case,  are  admitted  by  the  appellant 
herself,  there  can  be  nothing  to  sub- 
mit to  a  jury  upon  the  question  of 
probable  cause;  but  it  becomes  a 
matter  exclusively  for  a  decision  of 
the  court." 

The  court  then  refers  to  the  case 
of  Faris  v.  Starke,  3  B.  Mon.  .4, 
where  the  same  rule  is  announced, 
and  concludes  that,  since  there  was 
no  dispute  about  the  facts,  the  court 
properly  directed  a  verdict  for  the 
defendant  upon  the  ground  that  the 
undisputed  facts  constituted  prob- 
able cause.  Numerous  other  cases 
from  this  court  might  be  cited  in 
substantiation  of  the  same  proposi- 
tion. 

If  in  cases  like  this  an  officer,  who 
must  necessarily  act  with  more  or 
less  haste  in  order  to  prevent  a  pos- 
sible felon  from  making  his  escape, 
would  have  to  satisfy  himself  be- 
yond question  that  a  felony  had  been 
committed,  or  must  act  at  his  peril, 
the  great  public  necessity  for  a 
prompt  and  rigid  enforcement  of  the 
law  would  be  largely  curtailed.  In 
announcing  this  principle',  we  would 
not  be  understood  as  indorsing  any 
rule  that  would  license  the  officer 
under  such  circumstances  to  act  up- 
on unsubstantial  appearances  or  un- 
reasonable stories;  but  when  the 
facts  are  such  as  that  a  reasonably 
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GRAU  V 

(18S  Ky.  621, 

prudent  man.wouM  have  believed 

plaintiff  guilty,  and 
would    have    acted 

j«.uai»ttoii.        upon,  we  think  the 

oflScer  is  authorized  to  make  the  ar- 
rest, although  as  a  matter  of  fact 
it  might  subsequently  turn  out  that 
no  offense  had  been  committed,  or, 
if  one,  that  the  person  arrested  had 
no  connection  with  it.  We  have  no 
doubt  that  iniblic  policy  is  better 
served  under  such  a  rule  than  it 
would  be  to  require  the  officer  to 
act  at  his  peril.  We  therefore  con- 
clude that  the  court  should  have 
-FeMOHaMe  directed  the  jury  to 
l^oiind*  tor  find  nothing  for  the 
•"••*•  alleged  false  arrest, 

and  consequently  it  was  in  error  in 
submitting  to  the  jury  the  question 
of  whether  the  defendant  had  rea- 
sonable grounds  to  believe  that 
plaintiff  had  committed  the  felony. 

This  leaves  in  the  case  only  the 
cause  of  action  based  upon  the  un- 
lawful assault  and  battery  commit- 
ted upon  plaintiff  by  the  defendant. 
Upon  this  branch  of  the  case  it  is 
insisted  that  the  court  erred  in  not 
giving  to  the  jury  an  instruction 
upon  the  right  of  the  defendant  to 
defend  himself  against  an  assault 
committed  upon  him  by  plaintiff. 
The  reascm  why  the  court  refused 
to  give  that  instruction  to  the  jury 
is  not  stated  in  the  record,  but  we 
think  his  declining  to  do  so  waa  au« 

Triai-iBs4ra«-  thorized  upon  the 
ti«»-«iNieMe       ground   that   there 

of  evidence.  ^^^   ^   ^vidOUCe   tO 

sustain  it.  It  la  true  that  defendant 
claims  in  his  testimony  that  plaintiff 
used  insulting  language,  and  struck 
at  but  missed  him,  when  defendant 
struck  the  blow  about  which  com- 
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plaint  is  made.  Neither  of  these  rea- 
sons furnishes  legitimate  grounds 
for  the  assault  and 
battery  complained  ^«?ion"TiSlit-" 
of.  It  is  a  well-  ?*it"S*  •^ 
known  prmciple  of 
law  that  insulting  words  furnish  no 
defense  for  an  assault  and  battery, 
although  such  insulting  words 
might  mitigate  the  damages.  Nei- 
ther do  any  facts  appear  showing 
that  defendant  was  in  any  danger 
of  any  character  of  bodily  harm 
from  anything  which  plaintiff  did, 
even  if  it  be  admitted  (which  is 
strenuously  denied)  that  plaintiff 
struck  at  defendant  while  under 
arrest.  At  that  time  there  was  a 
policeman  on  either  side  of  him, 
holding  both  his  arms,  and  no  rea- 
sonably prudent  person  could  con- 
clude that  he  was  in  any  danger  of 
bodily  harm  at  the  hands  of  plaintiff, 
situated  as  he  was  at  the  time.  Nor 
do  we  find  any  fact  in  the  record 
which  would  in  the  least  justify  the 
assault  upon  the  ground  that  it  was 
necessary  to  retain  the  custody  of 
plaintiff  or  to  pre- 
vent his  escape,  7Jca5Sr^*"^ 
since  he  was  making 
no  effort  to  escape.  Upon  another 
trial,  if  the  evidence  is  substantially 
the  same  as  upon  this  one,  the  court 
will  submit  to  the  juiy  only  the 
amount  of  damages  which  plaintiff 
sustained,  if  any,  by  reason  of  any 
assault  and  battery  committed  by 
the  defendant  Grau ;  but  if  the  evi- 
dence should  justify  it,  of  course  the 
self-defense  instruction  should  be 
given. 

Wherefore  the  judgment  is  re- 
served, with  directions  to  grant  a 
new  trial,  and  to  proceed  in  accord- 
ance with  this  opinion. 


ANNOTATION. 

r  officers  as  defense  to  a  police  officer  for  makmg 
an  unlawful  arrest. 


This  note,  as  its  title  Indicates,  is 
limited  to  a  consideration  of  the  ques- 
tion whether  the  advice  or  command 
of  a  superior  officer  constitutes  a  good 
defense  in  an  action  brought  against 


a  police  officer  to  recover  damages  for 
an  unlawful  arrest. 

The  holding  in  the  reported  case 
(Grau  v.  Fokge,  ante,  642),  that  the' 
direct  orders  of  a  superior  officer  will 
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not  excuse  a  poHeeitian  who  makes  a 
wrongful  arrest,  is  in  harmony  with 
the  few  earlier  decisions. 

The  question  annotated  was  con- 
sidered directly  in  Leger  v.  Warren 
(1900)  62  Ohio  St.  500,  61  KR.A. 
193,  78  Am.  St  Rep.  738,  57  N.  E.  506, 
which  holds  that  in  an  action  for  false 
imprisonment  it  is  not  a  defense  for 
the  officer  who  made  the  arrest  that  he 
acted  under  orders  from  a  superior 
officer.  In  this  case  the  plaintiff  was 
arrested  without  a  warrant  on  a  charge 
of  receiving  stolen  property,  but  the 
failure  of  those  detaining  him  to  pro- 
cure a  warrant  within  a  reasonable 
time  rendered  the  arrest  unlawful 
from  the  beginning,  and  the  fact  that 
it  was  made  under  orders  from  a  su- 
perior officer  was  held  not  to  relieve 
from  liability. 

In  Flinn  v.  Graham  (1870)  3  Pittsb. 
(Pa.)  195,  where  a  person  who  fol- 
lowed the  crowd  to  a  police  station 
after  the  arrest  of  one  of  a  group  dis- 
persed by  the  police  was  himself 
wrongfully  arrested  on  a  charge  of 
having  been  one  of  the  group,  it  was 
held  that  the  arrest  was  not  justified 
because  made  by  a  police  officer  un- 
der the  orders  of  his  superiors.  The 
court  said:  "It  will  not  do  to  rest 
upon  the  position  assumed  by  the 
learned  counsel  for  defendants  that, 
because  these  parties  occupied  sub- 
ordinate positions  and  so  were  sub- 
ject to  be  controlled  and  directed  by 
the  others,  their  superiors,  that,  there- 
fore and  necessarily  they  were  justi- 
fied in  what  they  did,  if  done  by  or- 
ders. Such,  we  instruct  you,  is  not 
the  law.  A  moment's  consideration 
should  satisfy  anyone  of  its  impro- 
priety. It  would  be,  in  effect,  to  per- 
mit one  to  do  by  another  what  he 
could  not  do  himself.  For  violations 
of  law,  each  is  responsible  for  his  in- 
dividual acts  and  conduct.  To  say 
that  a  policeman  who  fails  to  obey 
orders  would  render  himself  obnoxious 
to  removal,  and  that  he  ought  to  be 
removed,  as  is  argued  by  the  learned 
counsel  of  defendants,  proves  simply 
nothing.  If  the  orders  given  are  legal, 
they  should  be  obeyed,  but  if  not, 
not." 

The  doctrine  of  individual  responsi- 


bility for  illegal  acts,  asserted  in  the 
preceding  case^  is  recognized  in  the 
reported  case  (Gbau  v.  Pobge),  hold- 
ing that  an  officer  is  presumed  conclu- 
sively to  know  his  duty,  and  to  refrain 
from  acting  outside  of  it. 

Similarly,  in  Linnen  v..  Banfield 
(1897)  114  Mich.  93,  72  N.  W.  1,  where 
a  police  officer  at  the  direction  of  the 
prosecuting  attorney  made  an  unlaw- 
ful arrest,  the  court  said  that  such 
direction,  while  bearing  on  the  good 
faith  of  the  officer's  acts,  did  not  en- 
large his  authority,  and  that  such 
good  faith  would  not  excuse  an  unau- 
thorized arrest. 

The  principle  of  law  which  excuses 
an  individual  from  liability  when 
called  upon  by  an  officer  to  assist  in 
making  an  arrest,  although  the  officer 
was  proceeding  without  authority^ 
cannot  be  extended  so  as  to  protect  a 
police  officer  who,  in  making  a  wrong- 
ful arrest,  acts  under  the  direct  orders 
of  a  superior  officer.   Grau  v.  Forge. 

In  the  following  cases  a  recovery 
was  had  against  police  officers  guilty 
of  false  arrest  or  imprisonment,  who 
acted  under  the  order  of  a  superior; 
but  this  fact  does  not  appear  to  have 
been  interposed  as  a  defense:  Thomp- 
son V.  Whipple  (1891)  54  Ark.  203,  15 
S.  W.  604;  Johnson  v.  Collins  (1905) 
28  Ky.  L.  Rep.  375,  89  S.  W.  253;  Bath 
V.  Metcalf  (1887)  145  Mass.  274, 1  Am. 
St.  Rep.  455,  14  N.  E.  138 ;  Danovan  v. 
Jones  (1858)  36  N.  H.  246. 

As  affeetlBg  dantagfts. 

The  fact  that  a  wrongful  arrest  was 
made  by  a  policeman  at  the  instance 
of  a  superior  officer  has,  however,  been 
held  admissible  on  the  question  of 
damages. 

Thus,  the  fact  that  a  policeman 
made  an  arrest  under  the  direction  of 
the  prosecuting  attorney  may  bear  on 
the  good  faith  of  the  officer^s  acts, 
and  thus  affect  the  question  of  dam- 
ages. Linnen  v.  Banfield  (Mich.)  su- 
pra. 

An  instruction  by  the  superior  offi- 
cers of  a  policeman  to  arrest  women 
found  on  the  street  at  an  unusual  hour 
and  who  failed  to  give  a  satisfactory 
account  of  themselves  is  admissible  in 
evidence,  in  mitigation  of  damages  in 
an    action    for    false    imprisonment,. 
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brought  against  a  police  officer  for  an 
unlawful  arrest,  made  while  plaintiff 
was  quietly  walking  along  the  street 
after  coming  at  a  late  hour  from  a 
disreputable  saloon  conducted  by  her 
husband.  Klein  v.  Pollard  (1907)  149 
Mich.  200,  10  L.R.A.(N.S.)  1008,  119 
Am.  St.  Rep.  670,  112  N.  W.  717. 

But  it  is  held  that  evidence  that 
police  officers  who  excluded  an  ac- 
ceptable guest  from  a  dance,  and  took 
her  to  police  headquarters,  where  she 


was  detained  for  a  time  and  then  al- 
lowed to  depart  after  being  told  that 
she  would  not  be  permitted  to  attend 
the  dance,  acted  under  the  orders  of  a 
superior  officer,  while  admissible  upon 
the  question  of  exemplary  damages, 
cannot  be  considered  on  the  question 
of  actual  damages,  where  no  justifica* 
tion  was  pleaded  in  the  answer.  CuUen 
V.  Dickinson  (1913)  33  S.  D.  27,  50 
L.R.A.(N.S.)  987,  144  N.  W.  656,  Ann. 
Cas.  1916B,  115.  A.  W.  R. 


W.  C.  HAMMER,  United  States  Attorney  for  the  Western  District  of 

North  Carolina,  Appt., 

V. 

ROLAND  H.  DAGENHART  et  al.,  by  Next  Friend. 

Vnited  Staiea  Supreme  Court  ^^^une  Sf  1918. 
(247  U.  S.  251,  62  L.  ed.  1101,  88  Sup.  Ct.  Rep.  529.) 

Commerce  —  Federal  regulation  —  child-made  goods. 

1.  The  authority  of  Congress  may  not  be  exerted  to  control  interstate 
commerce  in  the  shipment  of  child-made  goods  because  of  the  effect  of  the 
circulation  of  such  goods  in  other  states  where  the  evil  of  this  class  of  labor 
has  been  recognized  by  local  legislation,  and  the  right  to  employ  child 
labor  has  been  more  rigorously  restrained  than  in  the  state  of  production. 

[jSee  note  on  this  question  beginning  on  page  658.] 

day,  or  more  than  six  days  in  a  we^ 
or  between  7  in  the  evening  and  6  in 
the  morning. 

[See  5  R.  C.  L.  696  et  seq.] 

States  —  reserved  rights  —  Federal 
Child  Labor  Law. 

4.  Powers  over  local  matters  reserved 
to  the  states  by  U.  S.  Const.,  10th 
Amend.,  were  invaded  by  the  enactment 
by  Congress  of  the  Act  of  September  1, 
1916,  which  prohibits  the  transporta- 
tion in  interstate  conunerce  of  manu- 
factured goods,  the  product  of  a  fac- 
tory in  which,  within  thirty  dajrs  prior 
to  the  removal  of  the  goods,  children 
under  fourteen  have  been  employed,  or 
diildren  between  fourteen  and  sixteen 
have  been  employed  more  than  eight 
hours  in  a  day,  or  more  than  six  days 
in  a  week,  or  between  7  in  the  evening 
and  6  in  the  morning.  ' 

[See  6  R.  C.  L.  136.] 


—  state  police  power. 

2.  The  constitutional  grant  of  power 
to  Congress  over  the  subject  of  inter- 
state commerce  was  to  enable  it  to  reg- 
xdate  such  commerce,  and  not  to  give  it 
authority  to  control  the  states  in  the 
exercise  of  the  police  power  over  local 
trade  and  manuiacture. 

[See  5  R.  C.  L.  702-704 ;  6  R.  C.  L. 
200.] 

—  Child  Labor  Law. 

3.  Congress  exceeded  its  power  un- 
der the  commerce  clause  of  the  Federal 
Constitution  in  enacting  the  provisions 
of  the  Act  of  September  1,  1916,  which 
prohibit  the  transportation  in  inter- 
state commerce  of  manufactured  goods, 
the  product  of  a  factory  in  which, 
within  thirty  days  prior  to  the  removal 
of  the  goods,  children  under  fourteen 
have  b«Bn  employed,  or  children  be- 
tween fourteen  and  sixteen  have  been 
employed  more  than  eight  hours  in  a 


<Mr.  Justice  Holmes,  Mr.  Justice  McKenna,  Mr.  Justice  Brandeis,  and  Mr.  Justice' 

Clarke  dissent.) 
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App£AL  by  the  United  States  Attorney  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  Western  District  of  North  Carolina^^ 
enjoining  the  enforcement  of  the  Federal  Child  Labor  Law.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court.  ' 


Messrs.  John  W.  Davis,  Solicitor 
General,  William  L.  Friersoii^  Assist^ 
ant  Attorney  General,  and  Robert 
Szold,  for  appellant: 

The  act  is  both  in  terms  and  in  fact 
a  regulation  of  interstate  and  foreign 
commerce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  196, 
222,  6  L.  ed.  23,  70,  76 ;  Brown  v.  Mary- 
land, 12  Wheat  419,  446,  6  L.  ed.  678, 
688 ;  Welton  v.  Missouri,  91  U.  S.  275, 
280,  23  L.  ed.  347,  349 ;  Addystone  Pipe 
&  Steel  Co.  V.  United  States,  175  U.  S. 
211,  241,  44  L.  ed.  136,  147,  20  Sup. 
Ct.  Rep.  96;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  424,  434,  56  L.  ed.  257,  259, 
32  Sup.  Ct.  Rep.  140;  Coe  v.  Errol,  116 
U.  S.  517,  29  L.  ed.  715,  6  Sup.  Ct.  Rep. 
475;  United  States  v.  E.  C.  Knight  Co. 
156  U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct. 
Rep.  249;  Loewe  v.  Lawlor,  208  U.  S. 
274,  52  L.  ed.  488,  28  Sup.  Ct.  Rep. 
301,  13  Ann.  Gas.  815;  McDermott  v. 
Wisconsin,  228  U.  S.  115,  57  L.  ed.  754, 
47  L.R.A.(N.S.)  984,  33  Sup.  Ct.  Rep. 
431 ;  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  47,  56  L.  ed.  827,  345, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875;  Re  Rahrer,  140 
U.  S.  545,  35  L.  ed.  572,  11  Sup.  Ct. 
Rep.  865;  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  321,  47  L.  ed.  492,  23 
Sup.  Ct.  Rep.  321,  13  Am.  Grim.  Rep. 
561 ;  Hipolite  Egg  Co.  v.  United  States, 
220  U.  S.  45,  55  L.  ed.  364,  31  Sup.  Ct. 
Rep.  364;  United  States  v.  Lexington 
Mill  &  Elevator  Co.  232  U.  S.  399,  58 
L.  ed.  658,  L.R.A.1915B,  774,  34  Sup. 
Ct.  Rep.  337;  Hoke  v.  United  States, 
227  U.  S.  308,  57  L.  ed.  523,  43  L.R.A. 
(N.S.)  906,  33  Sup.  Ct.  Rep.  281,  Ann. 
Gas.  1913E,  905;  Clark  Distilling  Co.  v. 
Western  Maryland  R.  Co.  242  U.  S. 
311,  61  L.  ed.  826,  37  Sup.  Ct.  Rep.  180, 
Ann.  Cas.  1917B,  845;  Seven  Cases  v. 
United  States,  239  U.  S.  510,  60  L.  ed. 
411,  L.R.A.1916D,  164,  86  Sup.  Ct.  Rep. 
190. 

The  due  process  clause  in  the  5th 
Amendment  limits  Congress  precisely 
as  the  same  clause  in  the  14th  Amend* 
ment  limits  the  states. 

Clark  Distilling  Co.  v.  Western  Mary- 
land R.  Co.  242  U.  S.  311,  332,  61  L.  ed. 
326,  341,  37  Sup.  Ct.  Rep.  J80,  Ann. 
Cas.  1917B,  845;  Inland  Steel  Co.  v. 
Yedinak,  172  Ind.  423, 189  Am.  St.  Rep. 
389,  87  N.  E.  229;  Starnes  v.  Albion 


Mfg.  Co.  147  N.  G.  556*  17  L.R.A.(N.S.) 
602,  61  S.  E.  525,  15  Ann.  Cas.  470; 
Twining  v.  New  Jersey,  211  U.  S.  78> 
100,  101,  63  L.  ed.  97,  106,  107,  29  Sup. 
Ct.  Rep.  14. 

The  law  is  a  legitimate  exercise  of 
legislative  power  for  the  protection  of 
the  public  health. 

Hoke  V.  United  States,  227  U.  S.  308, 
323,  57  L.  ed.  523,  627,  43  L.R.A.(N.S.) 
906,  33  Sup.  Ct.  Rep.  281,  Ann.  Gas. 
1913E,  905;  Seven  Gases  v.  United 
States^39  U.  S.  510,  515,  60  L.  ed.  411, 
415,  LJI.A.1916D,  164,  36  Sup.  Ct.  Rep. 
190. 

The  esctension  of  the  prohibition  to 
all  products  of  the  factory  in  which  the 
child  labors  is  a  reasonable  provision 
for  the  due  enforcement  of  the  act. 

Crane  v.  Campbell,  245  U.  S.  804,  307, 
62  L.  ed.  304,  309,  38  Sup.  Ct.  Rep.  98 ; 
Otis  V.  Parker,  187  U.  S.  606,  47  L.  ed. 
323,  23  Sup.  Ct.  Rep.  168;  Purity  Ex- 
tract &  Tonic  Co.  V.  Lynch,  226  U.  S. 
192,  201,  57  L.  ed.  184, 187,  33  Sup.  Ct. 
Rep.  44. 

Assuming  that  the  act  does  not  con- 
travene the  5th  Amendment,  there  is 
no  other  clause  of  the  Constitution  to 
which  it  is  obnoxious. 

Lottery  Case  (Champion  v.  Ames) 
188  U.  S.  321,  356,  47  L.  ed.  492,  501, 
23  Sup.  Ct.  Rep.  321, 13  Am.  Grim.  Rep. 
561. 

The  9th  and  10th  Amendments  to  the 
Constitution  are  not  violated. 

Gaminetti  v.  United  States,  242  U.  S. 
470,  61  L.  ed.  442,  L.R.A.1917F,  502,  37 
Sup.  Ct.  Rep.  192,  Ann.  Cas.  1917B, 
1168;  Houston,  E.  &  W.  T.  R.  Go.  v. 
United  States,  234  U.  S.  342,  58  L.  ed. 
1341,  34  Sup.  Ct.  Rep.  833;  Standard 
Oil  Go.  V.  United  States,  221  U.  S.  1. 
68,  55  L.  ed.  619,  648,  34  L.R.A.(N.S.) 
834,  31  Sup.  Ct.  Rep.  502,  Ann.  Cas. 
1912D,  734;  Seven  Cases  v.  United 
States,  239  U.  S.  510,  60  L.  ed.  411, 
L.R.A.1916D,  164,  86  Sup.  Ct.  Rep.  190. 

Messrs.  Morgan  J.  (VBrien,  W.  M. 
Hendren,  Clement  Manly,  W.  P.  By^ 
num,  and  Junius  Parker,  for  appel- 
lees: 

Interstate  commerce,  in  persons  or  in 
goods,  has  come  to  touch  so  intimately 
every  person  in  every  state  that  if  Con- 
gress may  say  that  those  persons  whose 
conduct  it  does  not  approve,  or  their 
products,  may  not  enter  the  channels 
of  such  commerce,  there  remains  noth- 
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ing  upon  which  it  may  not,  for  all  prac- 
tical purposes,  impose  its  will,  and  the 
states  have  lost  their  police  power. 

McCuUoch  V.  Maryland,  4  Wheat. 
316,  481,  4  L.  ed.  679,  607;  Knowlton  v. 
Moore,  178  U.  S.  41,  60,  44  I<.  ed.  969, 
977,  20  Sup.  Ct.  Rep.  747;  Collins  v. 
New  Hampshire,  171  U.  S.  30,  33,  34, 
43  L.  ed.  60,  62,  18  Sup.  Ct.  Rep.  768; 
Kidd  V.  Pearson,  128  U.  S.  1,  21,  32 
L.  ed.  346,  350,  2  Inters.  Com.  Rep.  232, 
9  Sup.  Ct.  Rep.  6;  Pipe  Line  Case 
(United  States  v.  Ohio  Oil  Co.)  234 
U.  S.  548,  560,  58  L.  ed.  1459,  1470, 
34  Sup.  Ct.  Rep.  956. 

Any  valid  statute  passed  by  Congress 
under  its  power  to  regulate  commerce 
that  restricts  or  prohibits  conmierce 
must  be  predicated  on  a  real  evil  or  in- 
jury involved  in,  or  attendant  upon,  the 
conmierce  itself. 

Lottery  Case  (Champion  v.  Ames) 
188  U.  S.  321,  47  L.  ed.  492,  23  Sup. 
Ct.  Rep.  321,  13  Am.  Crim.  Rep.  561; 
Hipolite  Egg  Co.  v.  United  States,  220 
U.  S.  45,  55  L.  ed.  364,  31  Sup.  Ct. 
Rep.  364;  Hoke  v.  United  States,  227 
U.  S.  308,  57  L.  ed.  523, 43  L.R.A.(N.S.) 
906,  33  Sup.  Ct.  Rep.  281,  Ann.  Cas. 
1913E,  905;  Caminetti  v.  United  States, 
242  U.  S.  470,  61  L.  ed.  442,  L.R.A. 
1917F,  502,  37  Sup.  Ct.  Rep.  192,  Ann. 
Cas.  1917B,  1168;  McDermott  v.  Wis- 
consin, 228  U.  S.  115,  57  L.  ed.  754,  47 
L.R.A.(N.S.)  984,  33  Sup.  Ct.  Rep.  431, 
Ann.  Cas.  1915A,  39. 

The  view  that  Congress  may,  by  the 
form  of  the  statute,  thus  impose  its 
will  on  processes  of  manufacture  or 
other  local  affairs  in  the  various 
states  for  what  it  conceives  to  be  the 
good  of  the  people  of  the  state  of 
manufacture,  when  there  is  no  real 
evil  accomplished  by  the  commerce  it- 
self, is  unsound. 

Hoke  V.  United  States,  227  U.  S.  808, 
57  L.  ed.  528,  43  L.R.A.(N.S.)  906,  33 
Sup.  Ct.  Rep.  281,  Ann.  Cas.  1913E, 
905;  Coe  v.  Errol,  116  U.  S.  517,  29 
L.  ed.  715,  6  Sup.  Ct.  Rep.  475;  Em- 
ployers' Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  468,  502, 
52  L.  ed.  297,  310,  28  Sup.  Ct.  Rep. 
141 ;  Adair  v.  United  States,  208  U.  S. 
176,  52  L.  ed.  448,  28  Sup.  Ct,  Rep.  277, 
13  Ann.  Cas.  764;  Western  U.  Teleg. 
Co.  V.  Kansas,  216  U.  S.  1,  54  L.  ed. 
365,  30  Sup.  Ct.  Rep.  190;  Collector  v. 
Day  (Buffington  v.  Day)  11  Wall.  113, 
20  L.  ed.  122;  Dobbin  v.  Erie  County, 
16  Pet.  436,  10  L.  ed.  1022. 

The  statute  is  not  one  of  ordinary 
regulation  of  commerce  or  its  instru- 
mentalities, but  is  a  use  of  the  power 
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to  regulate  in  order  to  prohibit,  and  the 
court  should  be  astute  to  see  that  such 
prohibition  invades  none  of  the  rights 
of  the  state  under  its  reserved  power, 
and  none  of  the  rights  of  a  citizen  se- 
cured to  him  by  the  6th  Amendment. 

Houston,  E.  &  W.  T.  R.  Co.  v.  United 
States,  234  U.  3.  342,  351,  352,  58  L.  ed. 
1341,  1348,  1349,  34  Sup.  Ct.  Rep.  883 ; 
Chicago,  L  &  L.  R.  Co.  v.  United  States, 
219  U.  S.  486,  55  L.  ed.  305,  81  Sup. 
Ct.  Rep.  272;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  52  L.  ed.  297,  28  Sup. 
Ct.  Rep.  141 ;  Baltimore  &  0.  R.  Co.  v. 
Interstate  Commerce  Commission,  221 
U.  S.  612,  618,  55  L.  ed.  878,  882,  31 
Sup.  Ct.  Rep.  621;  United  States  v. 
Delaware  &  H.  Co.  213  U.  S.  366,  53 
L.  ed.  836,  29  Sup.  Ct.  Rep.  527. 

Mr.  Justice  Day  delivered  the 
opinion  of  the  court: 

A  bill  was  filed  in  the  United 
States  district  court  for  the  western 
district  of  North  Carolina  by  a  fa- 
ther in  his  own  behalf  and  as  next 
friend  of  his  two  niinor  sons,  one 
under  the  age  of  fourteen  years  and 
the  other  between  the  ages  of  four- 
teen and  sixteen  years,  employees  in 
a  cotton  mill  at  Charlotte,  North 
Carolina,  to  enjoin  the  enforcement 
of  the  act  of  Congress  intended  to 
prevent  interstate  commerce  in  the 
products  of  child  labor.  39  Stat,  at 
L.  675,  chap.  482. 

The  district  court  held  the  act  un- 
constitutional and  entered  a  decree 
enjoining  its  enforcement.  This  ap** 
peal  brings  the  case  here.  The  1st 
section  of  the  act  is  in  the  margin.^ 

Other  sections  of  the  act  contain 
provisions  for  its  enforcement  and 
prescribe  penalties  for  its  violation. 

The  attack  upon  the  act  rests 
upon  three  propositions :  First.  It 
is  not  a  regulation  of  interstate  and 
foreign  conunerce.  Second.  It  con- 
travenes the  10th  Amendment  to  the 
Constitution.  Third.  It  conflicts 
with  the  5th  Amendment  to  the  Con- 
stitution. 

*That  no  producer,  manufacturer,  or 
dealer  shall  ship  or  deliver  for  shipment 
in  interstate  or  foreign  commerce  any 
article  or  commodity  the  product  of  any 
mine  or  quarry,  situated  in  the  United 
States,  in  which  within  thirty  days  prior 
to  the  time  of  the  removal  of  such  prod-, 
uct  therefrom  children  under  the  age  of 
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The  controlling  question  for  de- 
cision is :  Is  it  within  the  authority 
of  Congress  in  regulating  commerce 
e^ong  the  states  to  prohibit  the 
^ansportation  in  interstate  com- 
merce of  manufactured  goods,  the 
product  of  a  factory  in  which,  with- 
in thirty  days  prior  to  their  removal 
therefrom,  children  under  the  age  of 
fourteen  have  been  employed  or  per- 
mitted to  work,  or  children  between 
the  ages  of  fourteen  and  sixteen 
^ears  have  been  employed  or  per- 
mitted to  work  more  than  eight 
hours  in  any  day,  or  more  than  six 
days  in  any  week,  or  after  the  hour 
of  7  o'clock  P.  M.  or  before  the  hour 
of  6  o'clock  A.  M.  ? 

The  power  essential  to  the  pas- 
sage of  this  act,  the  government  con- 
tends, is  found  in  the  commerce 
clause  of  the  Constitution,  which 
authorizes  Congress  to  regulate 
commerce  with  foreign  nations  and 
among  the  states. 

In  Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  ed.  23,  Chief  Justice  Marshall, 
speaking  for  this  court,  and  defining 
the  extent  and  nature  of  the  com- 
merce power,  said :  "It  is  the  power 
to  regulate, — ^that  is,  to  prescribe 
the  rule  by  which  commerce  is  to  be 
governed."  In  other  words,  the 
power  is  one  to  control  the  means  by 
which  commerce  is  carried  on, 
which  is  directly  the  contrary  of  the 
assumed  right  to  forbid  commerce 
from  moving  and  thus  destroy  it  as 
to  particular  commodities.  But  it  is 
insisted  that  adjudged  cases  in  this 
court  establish  the  doctrine  that  the 
power  to  regulate  given  to  Congress 
incidentally  includes  the  authority 
to,  prohibit  the  movement  of  ordi- 
nary commodities,  and  therefore 
that  the  subject  is  not  open  for  dis- 
cussion. The  cases  demonstrate  the 
contrary.  They  rest  upon  the  char- 
acter of  the  particular  subjects 
dealt  with  and  the  fact  that  the 


scope  of  governmental  authority, 
state  or  national,  possessed  over 
them,  is  such  that  the  authority  to 
prohibit  is,  as  to  them^  but  the  exer- 
tion of  the  power  to  regulate. 

The  first  of  these  cases  is  Cham- 
pion v.  Ames,  188  U.  S.  321,  47  L. 
ed.  492, 23  Sup.  Ct.  Rep.  321, 18  Am. 
Crim.  Rep.  561,  the  so-called  Lot- 
tery Case,  in  which  it  was  held  that 
Congress  might  pass  a  law  having 
the  effect  to  keep  the  channels  of 
commerce  free  from  use  in  the 
transportation  of  tickets  used  in  the 
promotion  of  lottery  schemes.  In 
Hipolite  Egg  Co>  v.  United  States, 
220  U.  S.  45,  55  L.  ed.  364,  31  Sup. 
Ct.  Rep.  364,  this  court  sustained 
the  power  of  Congress  to  pass  the 
Pure  Food  and  Drug  Act,  which 
prohibited  the  introduction  into  the 
states  by  means  of  interstate  com- 
merce of  impure  foods  and  drugs. 
In  Hoke  v.  United  States,  227  U.  S. 
308,  57  L.  ed.  523,  43  L.R.A.(N.S.) 
906,  33  Sup.  Ct.  Rep.  281,  Ann.  Cas. 
1913E,  905,  this  court  sustained  the 
constitutionidity  of  the  so-called 
"White  Slave  Traffic  Act,"  whereby 
transportation  of  a  woman  in  inter- 
state commerce  for  the  purpose  of 
prostitution  was  forbidden.  In  that 
case  we  said,  having  reference  to 
the  authority  of  Congress,  under 
the  regulatory  power,  to  protect  the 
channels  of  interstate  commerce: 
"If  the  facility  of  interstate 
transportation  can  be  taken  away 
from  the  demoralization  of  lotteries, 
the  debasement  of  obscene  litera- 
ture, the  contagion  of  diseased  cattle 
or  persons,  the  impurity  of  food  and 
drugs,  the  like  facility  can  be  taken 
away  from  the  systematic  entice- 
ment to  and  the  enslavement  in 
prostitution  and  debauchery  of 
women,  and,  more  insistently,  of 
girls.'* 

In  Caminetti  v.  United  States,  242 
U.  S.  470,  61  L.  ed.  442,  L.R.A. 


sixteen  years  have  been  employed  or  per- 
mitted to  work,  or  any  article  or  com- 
modity the  prodnct  of  any  miU,  cannery, 
workshop,  factory,  or  manufacturing 
establishment,  situated  in  the  United 
Sta:tes,  in  which  within  thirty  days  prior 
to  the.removal  of  such  product  therefrom 
children  under  the  age  of  fourteen  years 


have  been  employed  or  permitted  to  work, 
or  children  between  the  ages  of  fourteen 
years  and  sixteen  years  have  been  em- 
ployed or  permitted  to  work  more  than 
eight  hours  in  any  day,  or  more  than  six 
days  in  any  week,  or  after  the  hour  of  7 
o'clock  postmeridian,  or  before  the  hour 
of  6  o'clock  antemeridian. 
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1917F,  502,  37  Sup.  Ct.  Rep.  192, 
Ann.  Cas.  1917B,  1168,  we  held  that 
Consrress  might  prohibit  the  trans-^ 
pprtation  of  women  in  interstate 
commerce  for  the  purposes  of  de- 
bauchery and  kindred  purposes.  In 
Clark  Distilling  Co.  v.  Western 
Maryland  R.  Co.  242  U.  S.  311,  61 
L.  ed.  326,  37  Sup.  Ct.  Rep.  180, 
Ann.  Cas.  1917B,  845,  the  power  of 
Congress  over  the  transportation  of 
intoxicating  liquors  was  sustained. 
In  the  course  of  the  opinion  it  was 
said: 

"The  power  conferred  is  to  regu- 
late, and  the  very  terms  of  the  grant 
would  seem  to  repNel  the  contention 
that  only  prohibition  of  movement 
in  interstate  commerce  was  em- 
braced. And  the  cogency  of  this  is 
manifest  since,  if  the  doctrine  were 
applied  to  those  manifold  and  im- 
portant subjects  of  interstate  com- 
merce as  to  which  Congress  from 
the  beginning  has  regulated,  not 
prohibited,  the  existence  of  govern- 
ment under  the  Constitution  would 
be  no  longer  possible." 

And  concluding  the  discussion 
which  sustained  the  authority  of  the 
government  to  prohibit  the  trans- 
portation of  liquor  in  interstate 
commerce,  the  court  said : 

"The  exceptional  nature  of  the 
subject  here  regulated  is  the  basis 
upon  which  the  exceptional  power 
exerted  must  rest,  and  affords  no 
ground  for  any  fear  that  such  power 
may  be  constitutionally  extended  to 
things  which  it  may  not,  consistent- 
ly with  the  guaranties  of  the  Con- 
stitution,  embrace.- ' 

In  each  of  these  instances  the  use 
of  interstate  transportation  was 
necessary  to  the  accomplishment  of 
harmful  results.  In  other  words,  al- 
though the  power  over  interstate 
transportation  was  to  regulate,  that 
could  only  be  accomplished  by  pro- 
hibiting the  use  of  the  facilities  of 
interstate  commerce  to  effect  the 
evil  intended. 

This  element  is  wanting  in  the 
present  case.  The  thing  intended  to 
be  accomplished  by  this  statute  is 
the  denial  of  the  i^acilities  of  inter- 
state commerce  to  those  manuf  ac- 
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turers  in  the  states  who  employ  chil- 
dren within  the  prohibited  ages. 
The  act  in  its  effect  does  not  regu- 
late transpoi1;ation  among  the 
states,  but  aims  to  standardize  the 
ages  at  which  children  may  be  em- 
ployed in  mining  and  manufactur- 
ing within  the  states.  The  goods 
shipped  are  of  themselves  harmless. 
The  act  permits  them  to  be  freely 
shipped  after  thirty  days  from  the 
time  of  their  removal  from  the  fac- 
tory. When  offered  for  shipmienf, 
and  before  transportation  begins, 
the  labor  of  their  production  is  ovet, 
and  the  mere  fact  that  they  were 
intended  for  interstate  commerce 
transportation  does  not  make  their 
production  subject  to  Federal  con- 
trol under  the  commerce  power. 

Commerce  "consists  of  inter- 
course and  traffic  .  •  .  and  in- 
cludes the  transportation  of  persons 
and  property,  as  well  as  the  pur- 
chase, sale,  and  exchange  of  com- 
modities.'' The  making  of  goods 
and  the  mining  of  coal  are  not  com- 
merce, nor  does  the  fact  that  these 
things  are  to  be  afterwards  shipped 
or  used  in  interstate  commerce 
make  their  production  a  part  there- 
of. Delaware,  L.  &  W.  R.  Co,  v. 
Yurkonis,  238  XJ.  S.  439,  59  L.  ed. 
1397,  35  Sup.  Ct.  Rep.  902. 

Over  interstate  transportation,  or 
its  incidents,  the  regulatory  power 
of  Congress  is  ample,  but  the  pro- 
duction of  articles  intended  for  in- 
terstate commerce  is  a  matter  of 
local  regulation.  "When  the  com- 
merce begins  is  determined  not  by 
the  character  of  the  commodity,  nor 
by  the  intention  of  the  owner  to 
transfer  it  to  another  state  for  sale^ 
nor  by  his  preparation  of  it  for 
transportation,  but  by  its  actual  de- 
livery to  a  common  carrier  for 
transportation,  or  the  actual  com- 
mencement of  its  transfer  to  an- 
other state.**  Mr.  Justice  Jackson 
in  Re  Greene,  52  Fed.  113.  This 
principle  has  been  recognized  often 
in  this  court.  Coe  v.  Errol,  lift  U. 
S.  517,  29  L.  ed.  715,  6  Sup.  Ct.  Rep. 
475;  Bacon  v.  Illinois,  227  U.  S. 
504,  57  L.  ed.  615,  33  Sup.  Ct.  Rep. 
299,  and  cases  cited.     If  it  were 
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otherwise,  all  manufactures  intend- 
ed for  interstate  shipment  would  be 
brought  under  Federal  control  to 
the  practical  exclusion  of  the  au- 
thority of  the  states, — a  result  cer- 
tainly not  contemplated  by  the 
framers  of  the  Constitution  when 
they  vested  in  Congress  the  author- 
ity to  regulate  commerce  among  the 
states.  Kidd  v.  Pearson,  128  U.  S. 
1,  21,  32  L.  ed.  346,  350,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6. 

It  is  further  contended  that  the 
authority  of  Congress  may  be  ex- 
erted to  control  interstate  commerce 
in  the  shipment  of  child-made  goods 
because  of  the  effect  of  the  circula- 
tion of  such  goods  in  other  states 

where   the   evil   of 

Federal  resnla-     this    ClaSS    Of    labor 

madT^voldV         has  been  recognized 

by  local  legislation, 
and  the  right  to  thus  employ  child 
labor  has  been  more  rigorously  re- 
strained than  in  the  state  of  produc- 
tion. In  other  words,  that  the  un- 
fair competition  thus  engendered 
may  be  controlled  by  closing  the 
channels  of  interstate  commerce  to 
manufacturers  in  those  atates  where 
the  local  laws  do  not  meet  what 
Congress  deems  to  be  the  more  just 
standard  of  other  states. 

There  is  no  power  vested  in  Con- 
gress to  require  the  states  to  exer- 
cise their  police  power  so  as  to  pre- 
vent possible  unfair  competition. 
Many  causes  may  co-operate  to  give 
one  state,  by  reason  of  local  laws  or 
conditions,  an  economic  advantage 
over  others.  The  commerce  clause 
was  not  intended  to  give  to  Congress 
a  general  authority  to  equalize  such 
conditions.  In  some  of  the  states 
laws  have  been  passed  fixing  mini- 
mum wages  for  women ;  in  others 
the  local  law  regulates  the  hours  of 
labor  of  women  in  various  employ- 
ments. Business  done  in  such  states 
may  be  at  an  economic  disadvantage 
when  compared  with  states  which 
have  no  such  regulations;  surely, 
this  fact  does  not  give  Congress  the 
power  to  deny  transportation  in  in- 
terstate commerce  to  those  who 
carry  on  business  where  the  hours 
ot  labor  and  the  rate  of  compensa- 


tion for  ^omen  have  not  been  fixed 
by  a  standard  in  use  in  other  states 
and  approved  by  Congress. 

The  grant  of  power  to  Congress 
over  the  subject  of  interstate  com- 
merce was  to  enable 
it  to  regulate  such  ^J^weV!  "''^"'^ 
commerce,  and  not 
to  give  it  authority  to  control  the 
states  in  their  exercise  of  the  police 
power  over  local  trade  and  manu- 
facture. 

The  grant  of  authority  over  a 
purely  Federal  matter  was  not  in- 
tended to  destroy  the  local  power 
always  existing  and  carefully  re- 
served to  the  states  in  the  10th 
Amendment  to  the  Constitution. 

Police  regulations  relating  to  the 
internal  trade  and  affairs  of  the 
states  have  been  uniformly  recog- 
nized as  within  such  control.  "This," 
said  this  court  in  United  States  v. 
Dewitt,  9  Wall.  1,  45,  19  L.  ed.  593, 
594,  "has  been  so  frequently  de- 
clared by  this  court,  results  so 
obviously  from  the  terms  of  the 
Constitution,  and  has  been  so  fully 
explained  and  supported  on  former 
occasions,  that  we  think  it  unneces- 
sary to  enter  again  upon  the  discus- 
sion." See  Keller  v.  United  States, 
213  U.  S.  138,  144-146,  53  L.  ed. 
737-740,  29  Sup.  Ct.  Rep.  470,  16 
Ann.  Cas.  1066 ;  Cooley,  Const.  lim. 
7th  ed.  p.  11. 

In  the  judgment  which  estab- 
lished the  broad  power  of  Congress 
over  interstate  commerce.  Chief 
Justice  Marshall  said  (9  Wheat. 
203,  6  L.  ed.  72) :  ^'They  [inspection 
laws]  act  upon  the  subject  before  it 
becomes  an  article  of  foreign  com- 
merce, or  of  commerce  among  the 
states,  and  prepared  it  for  that  pur- 
pose. They  form  a  portion  of  that 
immense  mass  of  legislation  which 
embraces  everything  within  the  ter- 
ritory of  a  state,  not  surrendered  to 
the  general  government, — all  of 
which  can  be  most  advantageously 
exercised  by  the  states  themselves. 
Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as 
well  as  laws  for  regulating  the  in- 
ternal commerce  of  a  state,  and 
those  which  respect  turnpike  roads. 
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ferries,  etc.,  are  component  parts  of 
this  mass/' 

And  in  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  629,  the 
same  great  judge  said : 

**That  the  f  ramers  of  the  Consti- 
tution did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal 
government,  and  that  the  instru- 
ment they  have  given  us  is  not  to  be 
so  construed,  may  be  admitted/' 

That  there  should  be  limitations 
upon  the  right  to  employ  children  in 
mines  and  factories  in  the  interest 
of  their  own  and  the  public  welfare, 
all  will  admit.  That  such  employ- 
ment is  generally  deemed  to  require 
regulation  is  shown  by  the  fact  that 
the  brief  of  counsel  states  that  every 
state  in  l^e  Union  has  a  law  upon 
the  subject,  limiting  the  right  to 
thus  employ  children.  In  North 
Carolina,  the  state  wherein  is  lo« 
4»ted  the  factory  in  which  the  em«> 
ployment  was  had  in  the  present 
•case,  no  child  under  twelve  years  of 
age  is  permitted  to  work. 

It  may  be  desirable  that  such  laws 
be  uniform,  but  our  Federal  govern- 
ment is  one  of  enumerated  powers ; 
'"this  principle,*'  declared  Chief  Jus- 
tice Marshall  in  M'CuUoch  v.  Mary- 
land, 4  Wheat.  316,  4  L.  ed.  579,  "is 
universally  admitted.'* 

A  statute  must  be  judged  by  its 
natural  and  reasonable  effect.  Col- 
lins V.  Ne*7  Hampshire,  171  U.  S. 
30,  33,  34,  43  L.  ed.  60-62,  18 
Sup.  Ct.  Rep.  768.  The  control  by 
<!ongress  over  interstate  commerce 
•cannot  authorize  the  exercise  of  au- 
thority not  intrusted  to  it  by  the 
Constitution.  Pipe  Line  Cases 
(United  States  v.  Ohio  Oil  Co.)  234 
TJ.  S.  548,  560,  58  L.  ed.  1459,  1470, 
54  Sup.  Ct.  Rep.  956.  The  mainte- 
nance of  the  authority  of  the  states 
over  matters  purely  local  is  as  essen- 
1:ial  to  the  preservation  of  our  in- 
stitutions as  is  the  conservation  of 
the  supremacy  of  the  Federal  power 
in  all  matters  intrusted  to  the  nation 
by  the  Federal  Constitution. 

In  interpreting  the  Constitution  it 
jii«8t  never  be  forgotten  thi^the  na^ 


tion  is  made  up  of  states,  to  which 
are  intrusted  the  powers  of  local 
government.  And  to  them  and  to 
the  people  the  powers  not  expressly 
delegated  to  the  national  govern- 
ment are  reserved.  Lane  County  v. 
Oregon,  7  Wall.  71,  76,  19  L.  ed. 
101,  104.  The  power  of  the  states 
to  regulate  their  purely  internal  af- 
fairs by  such  laws  as  seem  wise  to 
the  local  authority  is  inherent,  and 
has  never  been  surrendered  to  the 
general  government.  New  York  v. 
Miln,  11  Pet.  102,  139,  9  L.  ed.  648, 
662;  Slaughter-House  Cases,  16 
Wall.  36,  63,  21  L.  ed.  394,  404; 
Kidd  V.  Pearson,  supra.  To  sustain 
this  statute  would  not  be,  in  our 
judgment,  a  recognition  of  the  law- 
ful exertion  of  congressional  author- 
ity over  interstate  commerce,  but 
would  sanction  an  invasion  by  the 
Federal  power  of  the  control  of  a 
matter  purely  local  in  its  character, 
and  over  which  no  authority  has 
been  delegated  to  Congress  in  con« 
f  erring  the  power  to  regulate  com- 
merce among  the  states. 

We  have  neither  authority  nor 
disposition  to  question  the  motives 
of  Congress  in  enacting  this  legisla- 
tion. The  purposes  intended  must 
be  attained  consistently  with  con- 
stitutional limitations,  and  not  by 
an  invasion  of  the  powers  of  the 
states.  This  court  has  no  more  im- 
portant function  than  that  which  de- 
volves upon  it  the  obligation  to  pre- 
serve inviolate  the  constitutional 
limitations  upon  the  exercise  of  au- 
thority. Federal  and  state,  to  the 
end  t^at  each  may  continue  to  dis- 
charge, harmoniously  with  the 
other,  the  duties  intrusted  to  it  by 
the  Constitution. 

In  our  view  the  necessary  effect 
of  this  act  is,  by  means  of  a  prohibi-^ 
tion  against  the  movement  in  inter*? 
state  commerce  of  ordinary  <^om- 
mercial  commodities,  to  regidate  the 
hours  of  labor  of  children  in  fac- 
tories and  mines  within  the  states,-^ 
a  purdy  state  authority.  Thus  the 
act  in  ^  twofold  sense  is  repugnant 
to  the  Constitution.     It  not  only 
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transcends  the  authority  delegated 

to  Congress  over 
j^ud  !*»«,       coinmerce,  but  also 

exerts  a  power  as  to 
a  purely  local  matter  to  which  the 
Federal  authority  does  not  extend. 
The  far-reaching  result  of  uphold- 
ing the  act  cannot  be  more  plainly 
indicated  than  by  pointing  out  that 
if  Congress  can  thus  regulate  mat- 
ters intrusted  to  local  authority  by 
prohibition  of  the  movement  of  com- 
modities in  interstate  conunerce,  all 

freedom  of  com- 
re»er^d  riKi»t»  mcrce  will  be  at  an 
ZTbor  li^"*     end,  and  the  power 

of  the  states  over 
local  matters  may  be  eliminated,  and 
thus  our  system  of  government  be 
practically  destroyed. 

For  these  reasons  we  hold  that 
this  law  exceeds,  the  constitutional 
authority  of  Congress.  It  follows 
that  the  decree  of  the  District  Court 
must  be  affirmed. 

Mr.  Justice  Holmes,  dissenting: 
The  single  question  in  this  case 
is  whether  Congress  has  power  to 
prohibit  the  shipment  in  interstate 
or  foreign  commerce  of  any  product 
of  a  cotton  mill  situated  in  the 
United  States,  in  which,  within 
thirty  days  before  the  removal  of 
the  product,  children  under  fourteen 
have  been  employed,  or  children  be- 
tween fourth  and  sixteen  have 
been  employed  more  than  eight 
hours  in  a  day,  or  more  than  six 
days  in  any  week,  or  between  7  in 
the  evening  and  6  in  the  morning. 
The  objection  urged  against  the 
power  is  that  the  states  have  exclu- 
sive control  over  their  methods  of 
production  and  that  Congress  can- 
not meddle  with  them;  and  taking 
the  proposition  in  the  sense  of  direct 
intermeddling  I  agree  to  it  and  sup- 
pose that  no  one  denies  it.  But  if 
an  act  is  within  the  powers  specific^ 
ally  conferred  upon  Congress,  it 
seems  to  me  that  it  is  not  made  any 
less  constitutional  because  oi  the 
indirect  effects  that  it  may  have, 
however  obvious  it  may  be  that  it 
will  have  those  effects ;  and  that  we 
are  not  at  liberty  upon  sueh  grounds 
to  hold  it  void. 


The  first  step  in  my  argument  is 
to  make  plain  what  no  one  is  likely 
to  dispute, — that  the  statute  in  ques- 
tion is  within  the  power  expressly 
given  to  Congress  if  considered  only 
as  to  its  immediate  effects,  and  that 
if  invalid  it  is  so  only  upon  some 
collateral  ground.  The  statute  con- 
fines itself  to  prohibiting  the  car- 
riage of  certain  goods  in  interstate 
or  foreign  commerce.  Congress  is 
given  power  to  regulate  such  com- 
merce in  unqualified  terms.  It  would 
not  be  argued  to-day  that  the  power 
to  regulate  does  not  include  the 
power  to  prohibit.  Regulation 
means  the  prohibition  of  something, 
and  when  interstate  commerce  is 
the  matter  to  be  regulated  I  cannot 
doubt  that  the  regulations  may  pro- 
hibit any  part  of  such  commerce 
that  Congress  sees  fit  to  forbid.  At 
all  events  it  is  established  by  the 
Lottery  Case  and  others  that  have 
followed  it  that  a  law  is  not  beyond 
the  regulative  power  of  Congress 
merely  because  it  prohibits  certain 
transportation  out  and  out.  Cham- 
pion V.  Ames,  188  U.  S.  321,  355, 
359,  et  seq.,  47  L.  ed.  492,  500,  502, 
23  Sup.  Ct.  Rep.  321,  13  Am.  Crim. 
Rep.  661.  So  I  r^>eat  that  this  stat- 
ute in  its  immediate  operation  is 
clearly  within  the  Congress's  consti- 
tutional power. 

The  question,  then,  is  narrowed  to 
whether  the  exercise  of  its  otherwise 
constitutional  power  by  Congress 
can  be  pronounced  unconstitutional 
because  of  its  possible  reaction  upon 
the  conduct  of  the  states  in  a  mat- 
ter upon  which  I  have  admitted  that 
they  are  free  from  direct  control. 
I  should  have  thought  that  that 
matter  had  been  disposed  of  so  fully 
as  to  leave  no  room  for  doubt.  I 
should  have  thought  that  the  most 
conspicuous  decisions  of  this  court 
had  made  it  clear  that  the  power  to 
regulate  commerce  and  other  con- 
stitutional powers  could  not  be  cut 
down  or  qualified  by  the  fact  that  it 
might  interfere  with  the  carrying 
out  of  the  domestic  policy  of  any 
state. 

The  manufacture  of  oleomargarin 
is  as  much  a  matter  of  state  regular 
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tion  as  the  manufacture  of  cotton 
cloth.  Congress  levied  ja  tax  upon 
the  compound  when  colored  so  as  to 
resemble  butter  that  was  so  great 
as  obviously  to  prohibit  the  manu- 
facture and  sale.  In  a  very  elabor- 
ate discussion  the  present  Chief  Jus- 
tice excluded  any  inquiry  into  the 
purpose  pf  an  act  which,  apart  from 
that  purpose,  was  within  the  power 
of  Congress.  McCray  v.  United 
States^  195  U.  S.  27,  49  L.  ed.  78, 
24  Sup.  Ct.  Rep.  769,  1  Ann.  Cas. 
56L  As  to  foreign  commerce,  see 
Weber  v.  Freed,  239  U.  S.  325,  329, 
60  L.  ed.  308,  310,  36  Sup.  Ct.  Rep. 
131,  Ann.  Cas.  1916C,  317;  Brolan 
V.  United  States,  236  U.  S.  216,  217, 
59  L.  ed.  544,  547,  35  Sup.  Ct.  Rep. 
285 ;  Buttfield  v.  Stranahan,  192  U. 
S.  470,  48  L.  ed.  525,  24  Sup.  Ct. 
Rep.  349.  Fifty  years  ago  a  tax  on 
state  banks,  the  obvious  purpose  and 
actual  effect  of  which  was  to  drive 
them,  or  at  least  their  circulation, 
out  of  existence,  was  sustained,  al- 
though the  result  was  one  that  Con- 
gress had  no  constitutional  power 
to  require.  The  court  made  short 
work  o£  the  argument  as  to  the  pur- 
pose of  the  act.  'The  judicial  can- 
not prescribe  to  the  l^slative  de- 
partments of  the  government  limita- 
tions upon  the  exercise  of  its 
acknowledged  powers.''  Veazie 
Bank  v.  Fenno,  8  WalL  533,  19  L. 
ed«  482.  So  it  well  might  have  been 
argued  that  the  corporation  tax  was 
intended,  under  the  guise  of  a  reve- 
nue measure,  to  secure  a  control  not 
otherwise  belonging  to  Congress, 
but  the  tax  was  sustained,  and  the 
objection,  so  far  as  noticed,  was  dis- 
posed of  by  citing  McCray  v.  United 
States ;  Flint  v.  Stone  Tracy  Co.  220 
U.  S.  107,  55  L.  ed.  389,  31  Sup.  Ct. 
Rep.  342,  Ann.  Cas.  1912B,  1312. 
And  to  come  to  cases  upon  inter- 
state commerce,  notwithstanding 
United  States  v.  E.  C.  Knight  Co. 
156  U.  S.  1,  39  L.  ed.  325,  15  Sup. 
Ct.  Rep.  249,  the  Sherman  Act  has 
been  made  an  instrument  for  the 
breaking  up  of  combinations  in  re- 
straint of  trade  and  monopolies,  us- 
ing the  power  to  regulate  commerce 
as  a  foothold,  but  not  proceeding 

9  A.L.R. — 42. 
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because  that  commerce  was  the  end 
actually  in  mind.  The  objection  that 
the  control  of  the  states  over  pro- 
duction was  interfered  with  was 
urged  again  and  again,  but  iJways 
in  vain.  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  68,  69,  55  L.  ed. 
619,  648,  649,  34  L.R.A.(N.S.)  834, 
31  Sup.  Ct.  Rep.  502,  Ann.  Cas. 
1912D,  734;  United  States  v.  Ameri- 
can  Tobacco  Co.  221  U.  S.  106,  184, 
55  L.  ed.  663,  695,  31  Sup.  Ct.  Rep. 
632;  Hoke  v.  United  States,  227  U. 
S.  808,  321,  322,  57  L.  ed.  523,  526, 
527,  43  L.R.A.(N.S.)  906,  83  Sup. 
Ct.  Rep.  281,  Ann.  Cas.  1913E,  905. 
See  finally  and  especially  Seven 
Cases  V.  United  States,  239  U.  S. 
510,  514,  515,  60  L.  ed.  411,  415, 
416,  L.R.A.1916D,  164,  36  Sup.  Ct. 
Rep.  190. 

The  Pure  Food  and  Drug  Act  was 
sustained  in  Hipolite  Egg  Co.  v. 
United  States,  220  U.  S.  45,  55  L.  ed. 
364,  31  Sup.  Ct.  Rep.  364,  with  the 
intimation  that  ''no  trade  can  be  car- 
ried OB  between  the  states  to  which 
it  [the  power  of  Congress  to  regu- 
late commerce]  does  not  extend,^' 
(p.  57)  applies  not  merely  to  arti- 
cles that  the  changing  opinions  of 
the  time  condemn  as  intrinsically 
harmful,  but  to  others  innocent  in 
themselves,  simply  on  the  ground 
that  the  order  for  them  was  Induced 
by  a  preliminary  fraud.  Weeks  v. 
United  States,  245  U.  S.  618,  62  L. 
ed.  513,  38  Sup.  Ct.  Rep.  219.  K 
does  not  matter  whether  the  sup- 
posed evil  precedes  or  follows  the 
transportation.  It  is  enough  that, 
in  the  opinion  of  Congress,  the 
transportation  encourages  the  evil. 
I  may  add  that  in  the  cases  on  the 
so-called  White  Slave  Act  it  was  es- 
tablished that  the  means  adopted  by 
Congress  as  convenient  to  the  exer- 
cise of  its  power  might  have  the 
character  of  police  regulations. 
Hoke  V.  United  States,  227  U.  S. 
308,  323,  57  L.  ed.  523,  527,  43 
L.R.A.(N.S.)  906,  33  Sup.  Ct.  Rep. 
281,  Ann.  Cas.  1913E,  905;  Cami- 
netti  V.  United  States,  242  U.  S. 
470,  492,  61  L.  ed.  442,  455,  L.R.A. 
1917F,  502,  37  Sup.  Ct  Rep.  192, 
Ann.  Cas.  1917B,  116&    In  Cla^ 
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Distilling  Co.  v.  Western  Maryland 
R.  Co.  242  U.  S.  311,  328,  61  L.  ed. 
326,  339,  37  Sup.  Ct.  Rep.  180,  Ann. 
Cas.  1917B,  845,  Leisy  v.  Hardin, 
135  U.  S.  100,  108,  34  L.  ed.  128, 
132,  3  Inters.  Com.  Rep.  36,  10  Sup. 
Ct.  Rep.  681,  is  quoted  with  seeming 
approval  to  the  effect  that  ''a  sub- 
ject-matter which  has  been  confided 
exclusively  to  Congress  by  the  Con- 
stitution is  not  within  the  jurisdic- 
tion of  the  police  power  of  the  state 
unless  placed  there  by  congressional 
action.^'  I  see  no  reason  for  that 
proposition  not  applying  here. 

The  notion  that  prohibition  is  any 
less  prohibition  when  applied  to 
things  now  thought  evil  I  do  not  un- 
derstand. But  if  there  is  any  mat- 
ter upon  which  civilized  countries 
have  agreed, — ^far  more  unanimous- 
ly than  they  have  with  regard  to  in- 
toxicants and  some  other  matters 
over  which  this  country  is  now 
emotionally  aroused, — ^it  is  the  evil 
of  premature  and  excessive  child  la- 
bor. I  should  have  thought  that  if 
we  were  to  introduce  our  own  moral 
conceptions  where,  in  my  opinion, 
they  do  h6t  belong,  this  was  pre- 
eminently a  case  for  upholding  the 
exercise  of  all  its  powers  by  the 
United  States. 

But  I  had  thought  that  the  pro- 
priety of  the  exercise  of  a  power  ad- 
mitted to  exist  in  some  cases  was 
for  the  consideration  of  Congress 
alone,  and  that  this  court  always 
had  disavowed  the  right  to  intrude 
its  judgment  upon  questions  of  poli- 
cy or  morals.  It  is  not  for  this  court 
to  pronounce  when  prohibition  is 
necessary  to  regulation,  if  it  ever 
may  be  necessary, — ^to  say  that  it  is 
permissible  as  against  strong  drink, 
but  not  as  against  the  product  of 
ruined  lives. 


The  act  does  not  meddle  with  any- 
thing belonging  to  the  states.  They 
may  regulate  their  internal  affairs 
and  their  domestic  commerce  as  they 
like.  But  when  they  seek  to  send 
their  products  across  the  state  line 
they  are  no  longer  within  their 
rights.  If  there  were  no  Constitu- 
tion and  no  Congress  their  {)Ower  to 
cross  the  line  would  depend  upon 
their  neighbors.  Under  the  Consti- 
tution such  commerce  belongs  not  to 
the  states,  but  to  Congress,  to  regu- 
late. It  may  carry  out  its  views  of 
public  policy  whatever  indirect  ef- 
fect they  may  have  upon  the  activi- 
ties of  the  states.  Instead  of  being 
encountered  by  a  prohibitive  tariff 
at  her  boundaries,  the  state  encoun- 
ters the  public  policy  of  the  United 
States  which  it  is  for  Congress  to 
express.  The  public  policy  of  the 
United  States  is  shaped  with  a  view 
to  the  benefit  of  the  nation  as  a 
whole.  If,  as  has  been  the  case  with- 
in the  memory  of  men  still  living, 
a  state  should  take  a  different  view 
of  the  propriety  of  sustaining  a  lot- 
tery from  that  which  generally  pre- 
vails, I  cannot  believe  that  the  fact 
would  require  a  different  decision 
from  that  reached  in  Champion  v. 
Ames.  Yet  in  that  case  it  would  be 
said  with  quite  as  much  force  as  in 
this  that  Congress  was  attempting 
to  intermeddle  with  the  state's  do- 
mestic affairs.  The  national  wel- 
fare as  understood  by  Congress  may 
require  a  different  attitude  within 
its  sphere  from  that  of  some  self- 
seeking  state.  It  seems  to  me  en- 
tirely constitutional  for  Congress  to 
enforce  its  understanding  by  all  the 
means  at  its  command. 

Mr.  Justice  McKenna,  Mr.  Justice 
Brandeis,  and  Mr.  Justice  Clarke 
concur  in  this  opinion. 


ANNOTATION. 

Power  of  Congress  to  exclude  commodities  from  transportation  in  mterstate 
commerce  becnuse  of  the  ccmditions  under  whicb  they  are  produced. 


The  power  conferred  upon  Congress 
by  the  Federal  Constitution  to  regu- 
late commerce  with  foreign  nations 
and  among  the  states  does  not,  accord- 


ing to  the  majority  view  in  the  report- 
ed case  (Hammer  v.  Dagenhast,  an^., 
649),  authorize  the  prohibition  of  the 
transportation  of  goods  that  are  manu* 
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factured  under,  circumstances  which, 
while  not  affecting  the  goods  them- 
Belvesy  may  be  against  the  public  good. 

In  United  States  ex  rel.  Atty.  Gen. 
V.  Delaware  &  H.  Co.  (1909)  213  U.  S. 
366,  53  L.  ed.  836,  29  Sup.  Ct.  Rep.  527, 
it  was  held  that  Congress  could  prop- 
erly enact,  as  a  regulation  of  com- 
merce, 80  much  of  the  Hepburn  Act  of 
June  29,  1906,  as  forbids  a  railway 
carrier  from  transporting  articles  or 
commodities  in  interstate  commerce, 
when  such  article  or  commodity  has 
been  manufactured,  mined,  or  pro- 
duced by  the  carrier,  or  under  its  au- 
thority, and  at  the  time  of  transporta- 
tion such  carrier  has  not  in  good  faith, 
before  the  act  of  tranaportation,  dis- 
associated itself  therefrom,  or  when 
the  carrier  owns  the  article  or  com- 
modity to  be  transported  in  whole  or 
in  part,  or  when  the  carrier  at  the 
time  of  transportation  has  an  interest 
therein,  direct  or  indirect,  in  a  legal 
or  equitable  sense,  although  by  exist- 
ing state  legislation  such  carrier  may 
have  a  lawful  right  of  ownership  of  or 
association  with  the  articles  or  com- 
modities upon  which  these  provisions 
operate. 

The  statute  involved  in  The  Abby 
Dodge  (1912)  228  U.  S.  166,  56 
L.  ed.  390,  32  Sup.  Ct.  Rep.  310, 
made  it  unlawful  to  laud,  deliv- 
er, cure,  or  offer  for  sale  at  any 
port  or  place  in  the  United  States,  any 
sponges  taken  by  means  of  diving  or 
diving  apparatus  from  the  waters  of 
the  Gulf  of  Mexico  or  the  Straits  of 
Florida,  but  contained  a  proviso  that 
the  sponges  taken  or  gathered  by  such 
process  between  October  1st  and  May 
1st  of  each  year,  in  a  greater  depth  of 
water  than  50  feet,  should  not  be  sub- 
ject to  the  provisions  of  the  act,  and 
a  further  proviso  that  no  sponges  tak- 
en from  said  waters  should  be  landed^ 
delivered,  cured,  or  offered  for  sale  at 
any  port  or  plaee  in  the  United  States, 
of  a  smaller  size  than  4  inches  in  diam- 
eter. One  Constitutional  objection 
urged  to  this  statute  was  that  it  dealt 
with  a  matter  exclusively  within  the 
authority  of  the  states.  With  referr 
ence  to  this  argument,  the  court  as- 
sumes for  the  purpose  of  the  argument 
that  the  statute,  when   rightly  con- 


strued, applied  to  sponges  taken  or 
gathered  from  land  under  water  with- 
in the  territorial  limits  of  a  state,  and, 
upon  this  assumption,  states  that  the 
''repugnancy  of  the  act  to  the  Consti- 
tution would  plainly  be  established  by 
the  decisions  of  this  court."  Having 
reached  this  conclnsion,  the  court  con- 
strues the  statute  as  not  applicable  to 
sponges  gathered  within  the  territorial 
limits  of  a  state,  under  the  well-known 
rule  that  where  two  interpretations  of 
a  statute  are  in  reason  admissible,  one 
of  which  cri^ates  a  repugnancy  to  the 
Constitution  and  the  other  avoids  such 
repugnancy,  the  one  which  makes  the 
statute  harmonize  with  the  Constitu- 
tion must  be  adopted.  The  court  then 
considers  the  validity  of  the  statute  as 
confined  to  sponges  taken  outside  of 
the  state  territorial  limits,  and  says 
that  even  though  the  vessel  bringing 
in  the  sponges  be  conceded  to  have 
^  been  solely  engaged  in  taking  or  gath- 
ering sponges  in  the  waters  which,  by 
the  law  of  nations,  would  be  regarded 
as  the  common  property  of  all,  and 
transporting  them  to  the  United 
States,  "the  vessel  was  engaged  in  for- 
eign commerce,  and  was,  therefore, 
amenable  to  the  regulating  power  of 
Congress  over  that  subject.  This  be- 
ing not  open  to  discussion,  the  want  of 
merit  of  the  contention  is  shown,  since 
the  practices  from  the  beginning,  sanc- 
tioned by  the  decisions  of  this  court, 
establish  that  Congress,  by  an  exer- 
tion of  its  power  to  regulate  foreign 
commerce,  has  the  authority  to  forbid 
merchandise  carried  in  such  commerce 
from  entering  the  United  States. 
.  .  .  So  complete  is  the  authority 
of  Congress  over  the  subject  that  no 
one  can  be  said  to  have  a  vested  right 
to  carry  on  foreigA  commerce  with  the 
United  States/' 

In  Buttfield  v.  Stranahan  (1903)  192 
U.  S.  470,  48  L.  ed.  525,  24  Sup.  Ct. 
Rep.  349,  it  is  held  that  no  individual 
has  such  a  vested  right  to  trade  with 
foreign  nations  as  precludes  Congress, 
in  the  exercise  of  its  plenary  power  to 
regulate  foreign  commerce,  from  pro- 
hibiting by  the  Tea  Inspection  Act  of 
March  2,  1897  (29  Stat,  at  L.  604,  chap. 
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358,  Comp.  Stat  1916,  §  8786,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  716),  on  consid- 
erations of  public  policy,  the  importa- 
tion of  teas  inferior  to  the  government 


standard^  on  the  theory  that  the  im- 
porter is  thereby  deprived  of  his  prop- 
erty without  due  process  of  law. 

W.  A.  E. 


CLARKSBURG  CASKET  COMPANY 

V. 

VALLEY  UNDERTAKING  COMPANY  et  al, 

and 
J.  N.  PHARES,  Appt. 

West  Virginia  Supreme  Court  of  Appeals  ^December  4,  1917. 

(81  W.  Va.  212,  94  S.  E.  549.) 

Lien  —  Uvery-stable  keeper  —  vehicle  out  of  possession. 

1.  A  livery-stable  keeper  has  no  lien  either  for  storage  or  rent,  for  the 
care  and  keeping  in  his  ovm  buildings  on  his  oven  premises,  of  vehicles  of 
an  undertaker,  which  the  latter  periodically  takes  out  and  uses  in  his 
business. 

[See  note  an  this  question  beginning  on  page  664.] 


Mortgage  —  corporate  —  certificate  of 
authority. 

2.  A  certificate  of  acknowledgment  of 
a  deed  of  trust  by  a  corporation,  which 
omits  from  the  affidavit  constituting  a 
part  of  it  the  clause,  "and  that  said 
writing  was  signed  and  sealed  by  him 
in  behalf  of  said  corporation,"  is  fatal- 
ly defective,  and  the  instrument  to 
which  it  is  appended  is  not  legally 
recordable. 

[See  19  R.  C.  L.  281-283.] 

Records  —  copying  of  unrecordable 
instrument. 

3.  The  copying  of  an  unrecordable 
deed  of  trust  in  the  book  kept  in  the 
clerk's  office  of  a  county  court,  for 
recordation  of  such  instruments,  is  not 
constructive  notice  thereof  to  subse- 
quent purchasers  for  value  and  without 
notice,  nor  is  the  instrument  so  copied 
valid  as  against  lien  creditors,  but  it  is 
valid  and  binding  between  the  parties 
to  it,  and  gives  right  of  preference 
over  general  creditors  of  the  grantor, 
unless  it  is  void  or  voidable  for  some 
other  reason. 

[See  1  R.  C.  L.  267,  258;  19  R.  C.  L. 
281.] 

Lien  —  unrecordable  dee4  of  trust. 

4.  Whether  a  deed  of  trust  is  record- 
able or  not,  or  the  paper  relied  upon 
as  a  deed  of  trust  is  technically  one  or 
not,  it  creates  an  equitable  lien  upon 

Headnotes  1-7  by  Poffenbabger,  J. 


the  property  it  purports  to  convey  for 
the  security  of  a  debt,  valid  and  en- 
forceable against  a  person  subsequently 
purchasing  the  property  or  taking  a 
lien  therjeon  by  a  deed  of  trust  to  se- 
cure a  debt,  with  actual  notice  of  the 
existence  thereof. 

[See  19    R.  C.  L.  281,  282.] 

Notice  —  to  president  of  corporation. 

5.  The  president  of  a  corporation 
taking  a  deed  of  trust  on  its  property 
to  secure  a  debt  due  to  him,  after  it  has 
executed  another  deed  of  trust  on  cer- 
tain parts  of  its  property  to  secure  the 
purchase  money  thereof,  is  presumed 
to  have  had  actual  Imowledge  of  the 
existence  of  such  prior  deed  of  trusty 
in  the  absence  of  proof  of  lack  thereof. 

[See  19  R.  C.  L.  421  et  seqO 

Lien  —  sale  free  from. 

6.  A  sale  of  personal  property  may 
properly  be  decreed,  in  advance  of  the 
ascertainment  and  adjustment  of  the 
liens  thereon  and  their  priorities. 

Receiver  —  alkiwanee  to  lien  creditor 
for  use  of  property. 

7.  A  creditor  holding  a  first  lien  on 
a  piece  of  personal  property  constitut- 
ing a  part  of  the  assets  of  a  corpora- 
tion whose  business  and  property  are 
in  the  hands  of  a  receiver,  and  having 
insufficient  security  for  payment  of  his 
debt,  by  virtue  of  such  lien  or  other- 
wise, may  properiy  be  allowed  reasona-- 


CLARKSBURG  CASKET  CO.  v. 

(81  W.  Va,  fit, 

ble  compensation  for  the  use  of  such 
property  by  tiie  receiver,  in  the  conduct 
of  the  business  of  the  corporation,  by 
the  court  in  which  its  business  is  wound 
up  and  its  assets  distributed. 
[See  23  R.  C.  L.  70-78.] 
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94  B,  B.  5i9.) 

Records  —  deed  —  necessity  of  cer- 
tificate of  adknowledgment 

8.  A  sulBcient  certificate  of  acknowl- 
edgment is  essential  to  the  recordation 
of  a  deed  or  deed  of  trust. 

[See  19  R.  C.  L.  274,  275.] 


Appeal  by  defendant  Phares  from  a  decree  of  the  Circuit  Court  for 
Bandolph  County,  disallowins:  his  lien  and  placing  him  among  the  general 
creditors,  in  a  suit  to  set  aside  a  deed  of  trust  executed  by  the  defendant 
undertaldng  c<»npany,  and  to  wind  up  the  affairs  of  said  company*  Modi' 
fied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Samuel  T.  Spears  and  James     ance  of  appellant^s  claim  of  a  lien 


A.  Bent  for  appellant. 

Messrs.  C.  O.  Strieby  and  Arnold,  ft 
Arnold,  for  appellees  Clarksburg  Cas- 
ket Co.  et  al. : 

A  deed  of  trust  or  mortgage  on  per- 
sonal property  requires  no  seal. 

Ranch  v.  Blennerhassett  Oil  Co.  8 
W.  Va.  36. 

A  corporation  can  make  a  contract 
without  the  use  of  a  seal  in  all  cases 
•  where  this  may  be  done  by  an  indi* 
vidual. 

Cook,  Corp.  §  721;  Greenbrier  Lum- 
ber Co.  V.  Ward,  30  W.  Va.  43,  8  S.  E. 
227;  Grubbs  v.  National  L.  Maturity 
Ins.  Co.  94  Va.  589,  27  S.  E.  464. 

Any  paper  writing  showing  an  intent 
to  charge  a  debt  on  property,  though 
not  a  formal  mortgage,  is  an  equitable 
mortgage  or  lien. 

Feely  v.  Bryan,  56  W.  Va.  686,  47 
S.  E.  307;  Fidelity  Ins.  Trust  &  S.  D. 
Co.  V.  Shenandoah  Valley  R.  Co.  83  W. 
Va.  762»  11  S.  E.  58. 

Even  though  a  seal  is  necessary,  the 
omission  thereof  does  not  render  the 
lien  invalid,  but  creates  an  equitable 
lien  superior  to  the  rights  of  creditors 
or  subsequent  purchasers. 

Atkinson  v.  Miller,  34  W.  Va.115,  9 
L.R.A.  544,  11  S.  E.  1007. 

Phares,  being  president  of  the  un- 
dertaking company,  had  constructive 
knowledge  of  the  affairs  thereof,  and 
will  not  be  heard  to  say  that  he  did  not 
know  of  the  lien  to  the  hearse  company. 

Whitehead  v.  Whitehead,  85  Va.  870, 
9  S.  E.  10;  Arnold  v.  Knapp,  75  W.  Va. 
814,  84  S.  E.  895. 

Messrs.  R.  S.  Irons  and  W.  B.  Baker 
for  appellees  Weimer  et  al. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court : 

The  principal  grounds  of  com- 
plaint against  the  decree  under  re- 
view on  this  appeal  are  the  disallow- 


on  personal  property,  consisting  of 
hearses,  an  ambulance  wagon,  a  lot 
of  undertakers'  supplies,  a  safe  and 
a  roll  top  desk,  by  virtue  of  a  deed  of 
trust  executed  by  the  Valley  Under- 
taking Company,  a  corporation,  to 
secure  a  note  for  the  sum  of  $1,500, 
and  allowance  of  a  claim  of  a  lien  on 
one  of  the  hearses,  described  as  be- 
ing an  eight-column  mosque  top  sil- 
ver-gray funeral  car,  to  the  Riddle 
Coach  &  Hearse  Company,  by  virtue 
of  a  deed  of  trust  executed  to  secure 
purchase  money  of  the  hearse.  The 
assets  of  the  company  consisted  of 
personal  property  only,  and,  at  the 
date  of  the  filing  of  the  bill  by  an  ex- 
ecution creditor,  there  were  execu- 
tion liens  on  the  property,  amount- 
ing to  about  $1,800.  The  debts  due 
general  creditors  claiming  no  liens 
amounted  to  something  more  than 
$4,000.  Disallowing  the  appellant's 
claim  of  a  lien,  the  court  placed  him 
among  the  general  creditors,  by  its 
final  decree. 

His  deed  of  trust  was  assailed  on 
two  grounds:  (1)  Lack  of  a  suffi- 
cient certificate  of  acknowledgment 
to  make  it  a  recordable  instrument ; 
and  (2)  partial  invalidity  by  reason 
of  the  statute  against  preferences. 
The  alleged  defect  in  the  certificate 
of  acknowledgment  was  the  omis- 
sion from  the  affidavit,  which  consti- 
tutes a  part  of  it,  of  the  clause,  ''and 
that  said  writing  was  signed  and 
sealed  by  him  in  behalf  of  said  cor- 
poration.'' This  clause  is  part  of  the 
form  prescribed  by  §  5  of  chapter 
73  of  the  Code  (§  3808).  At  the 
date  of  the  execution  of  the  deed  of 
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trusty  the  corporation  ^as  hopelessly 
insolvent,  and  the  appellant  was  its 
president.  The  bill  did  not  attacjc 
it  for  invalidity  under  the  statute 
against  preferences,  but  did  charge 
unrecordability  thereof  on  account 
of  the  defect  in  the  acknowledgment^ 
and  invalidity  because  it  included  a 
stock  of  goods  used  in  trade.  On 
the  17th  day  of  May,  1915,  more 
than  one  year  after  its  date  and 
more  than  four  months  after  it  was 
recorded,  the  Riddle  Coach  &  Hearse 
Company  filed  an  answer,  attacking 
it  as  being  preferential  and  partially 
void  for  that  reason.  Though  there 
was  no  process  against  the  appel- 
lant, on  that  answer,  he  filed  an  an- 
swer with  the  commissioner,  in 
June,  1915,  in  which  he  responded  to 
the  charge  therein  made,  neither  ad- 
mitting nor  denying  the  insolvency 
of  the  Valley  Undertaking  Company, 
but  claiming  the  benefit  of  an  excep- 
tion in  the  statute  against  prefer- 
ences, on  the  ground  that  the  deed 
of  trust  was  executed  to  secure  a 
note  for  money  he  had  loaned  to  the 
company,  at  the  date  thereof,  and  it 
had  afterwards  used  in  its  business. 
He  also  relied  upon  the  Statute  of 
Limitation. 

Though  literal  compliance  with 
the  form  of  acknowledgment  pre- 
scribed for  corporations  is  not  es- 
sential, there  must  be  a  substantial 
compliance  with  it.  The  statute  it- 
self says  a  certificate  may  be  in  form 
or  effect  as  therein  prescribed.  The 
clause  omitted  is  obviously  a  sub- 
stantial one,  and  lack  thereof  is  not 
supplied  by  any  equivalent  words. 
The  executing  officer  is  required  to 
swear  "that  said  writing  was  signed 
and  sealed  by  him  in  behalf  of  said 
corporation."  It  is  not  enough  that 
he  has  authority  generally  to  execute 
deeds  and  other  instruments  for  and 
on  behalf  of  the  corporation.  He 
must  swear  that  he  had  authority  to 
execute  the  particular  instrument  he 
acknowledges.  He  is  not  the  corpo- 
ration, nor  has  he  power  to  do  all  the 
things  it  might  do.  Whether  the 
corporation  itself  authorized  the  ex- 
ecution of  the  particular  instrument 
is  a  vital  matter,  and  he  is  required 


to  swear  that  it  did.  Though  the 
deed  says  he  executed  it  by  autiiority 
of  the  corporation  duly  given,  that 
statement  is  not  in  the  affidavit,  nor 
was  it  made  on  oath  as  the  statute 
requires  it  to  be. 
The  omission  of  this  SS^o^tH 

clause  manifestly  IVtjJJS*/.*' 
vitiates  the  certifi- 
cate. Abney  v.  Ohio  Lumber  &  Min. 
Co.  46  W.  Va.  446,  32  S.  E.  256 ;  Ish- 
am  V.  Bennington  Iron  Co.  19  Vt. 
230 ;  Warvelle,  Vend.  &  P.  519 ;  Dev- 
lin,  Deeds»  §  608. 

A   sufficient   cer- ' 
tificate  of  acknowl-  ^*S!;i*5;i*;f 

J  X  •  J-    1   — nec«««lty  off 

edgment  is  essential  certiAcmto  of 
to   the   recordation  ^ITJS!'^^**'" 
of  a  deed  or  deed  of 
trust,  and,  without  it,  the  copying  of 
the    instrument   on  ^oopyimrot 

the  record  book  does   wnrecordabl* 

not  constitute  con-  **■*'—»*• 
structive  notice.  As  to  creditors  and 
purchasers  witliout  notice,  it  is  void. . 
Abney  v.  Ohio  Lumber  &  Min.  Co. 
supra ;  Cox  v.  Wayt,  26  W.  Va.  807 ; 
Ihrig  V.  Ihrig,  78  W.  Va.  360,  88  S. 
E.  1010.  If  it  has  no  other  infirm- 
ity, it  is  good  as  between  the  parties,, 
and  it  is  void  as  to  creditors  and  pur- 
chasers without  notice  only  because 
the  statute  makes  it  so.  The  credi- 
tors 80  protected  by  the  statute  are 
lien  creditors  only.  Moore  v.  Tear- 
ney,  62  W.  Va.  72,  57  S.  E.  263. 

Appellant's  most  active  antago- 
nist, the  Riddle  Coach  &  Hearse 
Company,  having  two  deeds  of  trust 
older  than  his,  both  of  which  were 
attacked  for  alleged  defects  in  the 
certificates  of  acknowledgment  and 
for  lack  of  the  corporate  seal,  makes 
no  complaint  on  account  of  the  dis- 
allowance of  the  small  amount  due 
under  one  of  them,  ^len-nn- 

but   stoutly   defends    recordable  deea 

its  claim  of  right  *'  **"*■*• 
under  the  other.  Though  it  may  not 
have  been  recordable,  for  want  of  a 
good  certificate,  and  may  not  have 
constituted  a  technical  deed  of  trusty 
it  certainly  created  an  equitable  or 
chattel  mortgage  valid  and  binding 
between  the  parties  to  it  and  en- 
forceable in  equity.  Atkinson  v. 
Miller,  34  W.  Va.  115,  9  LJl.A.  544, 
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m  W,  Va.  tit, 

11  S.  £.  1007;  Triumph  Eleetric  Co. 
V.  Empire  Furniture  Co.  70  W.  Va» 
164,  73  S.  E.  825.  If  unrecordable, 
it  would  be  void  as  to  subsequent 
purchasers  for  value  without  notice, 
but  the  appdlant's  claim  of  right  un- 
der the  Registry  Statute  cannot  be 
sustained,  for  he  was  the  president 
of  the  corporation  by  which  both  in- 
struments were  executed,  and  there- 

if»tic<u-t»  ^^^^  must  be  deemed 

preaideut  of         to  have  had  notice 

eorvoration.  ^j    ^j^^    COntract    in 

question.  Arnold  v.  Knapp,  75  W. 
Va.  804,  814,  84  S.  E.  895;  White- 
head V.  Whitehead,  85  Va.  870,  9  8. 
£.  10.  There  is  at  least  a  presump- 
tion of  knowledge,  for  rebuttal  of  ' 
which  he  introduced  no  evidence  at 
all.  The  authorities  cited  say  a  pres- 
ident of  a  corporation  will  not  be 
heard  to  say  he  was  not  informed  as 
to  its  financial  condition.  Whether 
the  Riddle  Coach  &  Hearse  Company 
deed  of  trust  was  recordable  or  not, 
therefore  the  trial  court  properly 
gave  the  claims  under  it  and  the  exe- 
cution liens  preference  over  that  of 
the  appellant. 

But  it  was  wrong  to  place  him 
among  the  general  creditors,  for  his 
deed  of  trust,  though  not  legally  re- 
corded, created  a  lien  in  his  favor, 
good  against  everybody  except  sub- 
sequent purchasers  for  value  and 
without  notice,  lien  creditors  and 
such  unsecured  creditors  as  success- 
fully assailed  it,  in  due  time,  for  vio- 
lation of  the  statute  against  pref- 
erences, §  2  of  chapter  74  of  the  Code 
(§  3830) .  Nobody  assailed  it  on  the 
ground  within  the  period  of  limita- 
tion, one  year  from  its  date  or  four 
months  after  it  was  recorded,  it  hav- 
ing been  recorded  within  eight 
months  from  its  date.  The  pre- 
sumption of  fraud  in  the  transaction 
is  repelled  by  proof  of  bona  fide  in- 
debtedness for  which  the  note  and 
deed  of  trust  were  given. 

There  was  no  error  in  the  allow- 
ance to  the  Riddle  Coach  &  Hearse 
Company  of  rent  for  the  use  of  the 
hearse  on  which  it  held  its  lien,  by 
the  receiver,  while  he  conducted  the 
business  of  the  corporation.  Such  use 
obviously  impaired  the  Riddle  Com- 
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paoy's  security,  and  it  was  not  equi- 
tably bound  to  make  a  contribution 
to  the  assets  of  the  insolvent  corpo- 
ration, for  the  benefit  of  its  other 
creditors,  by  sufferance  of  such  im- 
pairment. Only  a  small  portion  of 
the  purchase  money  had  been  paid, 
and  it  was  apparent  that  the  hearse 
was  insufficient  se- 
curity  for  the  bal-  ^lowln^  to 
ance.   In  such  cases,  ■**"  credwor  for 

••w^^..     AAA  oMwa.  ^c*»x^»,    ^^^  ^£  property. 

the  rents  and  profits 
accruing  from  the  use  of  property 
on  which  a  debt  is  secured  may  be 
sequestrated  for  the  benefit  of  the 
lien  creditor.  Grantham  v.  Lucas, 
15  W.  Va.  425,  432;  Clarke  v.  Cur- 
tis, 1  Gratt.  289;  Ross  v.  Colville,  3 
Call.  (Va.)  382. 

So  much  of  the  decree  as  allows  to 
Weimar  and  Reynolds  a  lien  for  a 
meritorious  claim  amounting  to  $120 
will  have  to  be  reversed,  for  they 
have  no  shadow  of  a  lien  for  the 
claim.  It  is  for  storage  of  the  vehi- 
cles of  the  corporation,  while  used  by 
it  in  its  business.  Necessarily  the 
company  had  possession  and  control 
of  them  when  used  in  the  conduct  of 
funerals,  wherefore 
they  were  frequent-  .t«bi^'kei?er^ 
ly  out  of  the  posses^  JSJi^UtSS!  "' 
sion  of  the  claim-  . 
ants  of  the  lien.  In  such  cases  the 
common,  law  gave  no  lien.  Jackson 
V.  Cummins,  5  Mees.  &  W.  342,  8  L. 
J..  Exch.  N.  S.  265, 3  Jur.  436, 2  Eng. 
Rul.  Cas.  548;  Grinnell  v.  Cook,  3 
Hill,  491,  38  Am.  Dec.  663 ;  McFar- 
land  V.  Wheeler,  26  Wend.  474.  A 
garage  keeper  has  no  lien  on  an  au- 
tomobile for  storage,  if  the  owner  is 
permitted  periodically  to  take  it  out 
and  use  it.  Smith  v.  O'Brien,  46 
Misc.  325,  94  N.  Y.  Supp.  673.  The 
statute  giving  a  livery-stable  keep- 
er a  lien  extends  only  to  live  stock 
(Code,  chap.  100,  §  15  [§  4392]), 
and  there  is  no  statute  creating  a 
lien  in  cases  of  this  class.  The  rule 
requiring  continuous  and  unbroken 
possession  in  the  establishment  of  a 
common-law  lien,  such  as  that  of  a 
warehouseman^  is  very  strict.  With- 
out it,  such  a  lien  is  impossible^  and, 
where  there  is  one,  it  is  lost  the 
moment  the  possession  is  broken. 
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Lambert  v.  Nicklass,  45  W.  Va.  627, 
44  L.R.A.561,  72  Am.  St.  Rep.  828, 
31  S.  E.  951.  Nor  is  the  existence 
of  a  landlord's  lien  for  rent  possible 
under  the  circumstances.  The  ve- 
hicles were  merely  stored,  in  a 
qualified  sense,  in  buildings  owned, 
possessed,  and  controlled  by  the 
claimants.  They  were  not  leased  nor 
occupied  by  the  undertaking  com- 
pany. 

As  the  subject-matter  of  the  de- 
cree was  personal  property,  com- 
plete ascertainment  and  adjustment 

of  the  liens  thereon 
were  not  conditions 
precedent  to  right 
and  power  in  the  court  properly  to 
decree  a  sale  thereof.  It  is  essential 
in  proceedings  for  the  sale  of  real 
estate,  but  none  of  our  decisions 
require  it  in  proceedings  against 
personal  property,  and  there  is  a 
manifest  distinction  in  the  charac- 
ters of  the  two  classes  of  property, 
which  forbids  its  application  in  the 
latter  case.  Preservation  and  care 
of  personal  property  always  involve 
expense  and  risk  of  loss,  even  though 
it  is  often  not  perishable  in  the  legal 
sense  of  the  term.  Besides,  its  legal 
inferiority  to  real  estate  is  clearly 
indicated  by  many  provisions  of  the 
law,  both  adjective  and  substantive. 
Their  obviousness  to  legal  minds  ex- 
cuses enumeration  thereof. 


In  so  far  as  fhe  decree  adjudicates 
a  storage  lien  in  favor  of  Weimar 
and  Reynolds  for  $120,  and  denies 
to  the  appellant  Phares  a  lien  for  the 
debt  secured  by  his  deed  of  trust, 
next  in  order  after  the  liens  decreed 
in  favor  of  the  execution  creditors, 
and  accords  to  the  general  creditors 
pro  rata  participation  with  him,  the 
final  decree  complained  of  will  be  re- 
versed, and  the  appellant's  third  ex- 
ception to  the  commissioner's  report 
will  be  sustained.  His  second  excep- 
tion thereto  will  be  sustained  only  in 
so  far  as  the  report  denies  him  pref- 
erence over  the  general  or  unsecured 
'  creditors  of  the  Valley  Undertaking 
Company.  The  decrees  of  May  17 
and  November  9,  1915,  will  be 
affirmed,  and  that  of  February  23, 
1916,  will  be  modified,  by  striking 
out  the  lien  for  $120  therein  accord- 
ed to  Weimar  and  Re}molds^  and  by 
adjudicating  a  lien  in  favor  of  the 
appellant  for  $1,630.50,  with  inter- 
est from  October  12, 1915,  next  after 
those  decreed  in  favor  of  the  Clarks- 
burg Casket  Company,  and,  as  so 
modified,  it  will  be  affirmed,  and  the 
cause  remanded.  Costs  in  this  court 
will  be  decreed  against  the  appellant 
and  in  favor  of  the  appellees,  Clarks- 
burg Casket  Company,  Gallion  Me- 
tallic Vault  Company,  and  Weimar 
and  Reynolds. 


ANNOTATION. 

Periodical  use  of  vdiicle  or  horse  by  owner  as  defeating  lien  for  storage, 

repairs,  or  board*     . 


Motor  Teldolefl. 

Other  decisions  concur  with  the  re- 
ported case  (Clarksburg  Casket  Co. 
V.  Valley  Undertaking  Co.  ante, 
660),  in  holding  the  lien  of  a  stable 
or  srarage  keeper  on  motor  vehicles  to 
be  defeated,  where  the  owner  is  al- 
lowed the  periodical  use  of  the  vehi- 
cles, the  reasoning  of  the  cases  being 
that  in  order  to  successfully  assert  a 
right  to  such  a  lien  there  must  be  a 
continuous  and  unbroken  possession 
of  the  property  by  the  one  lien  claim- 
ant. 

In  Hatton  v.  Car  Maintenance  Co. 


[1915]  1  Ch.  (Eng.)  621,  84  L.  J.  Ck. 
N.  S.  847, 110  L.  T.  N.  S.  765,  30  Times 
L.  R.  275,  58  Sol.  Jo.  361,  where  the 
owner  of  an  automobile  entered  into 
an  agreement  for  a  certain  considera- 
tion with  a  company,  by  which  the  lat- 
ter undertook  to  maintain  the  car, 
furnish  supplies  for  its  operation,  and 
provide  a  driver,  who  was  to  drive  in 
accordance  with  the  owner's  direc- 
tions, and  the  owner  had  the  right  to 
take  the  machine  when  and  as  she 
liked,  it  was  held  that  any  lien  which 
the  company  had  on  the  car  was  lost 
by   virtue   of   the   agreement    under 
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wliMh  the  Qim^r  ww  at  liberty  to,  and 
did,  take  it  away  as  she  pleased. 

And  in  Smith  v.  O'Brien  (1905)  46 
Misc.  325,  94  N.  Y.  Supp.  673,  afSraied 
in  (1906)  108  App.  Div.  596,  92  N.  Y, 
Snpp.  1146,  where  the  owner  of  an 
antomobile,  kept  at  the  plaintiff's 
irarage,  removed  it  and  enjoyed  its  use 
from  time  to  time  at  his  pleasure,  the 
garage  keeper  was  held  to  have  no  lien 
under  a  statute  providing  that  a  per- 
son who  makes,  alters,  repairs,  or  in 
any  way  enhances  the  value  of  an  arti« 
c)e  of  personal  property  at  the  request 
or  with  the  consent  of  the  owner,  has 
a  lien  on  such  article  while  lawfully 
in  possession  thereof  for  his  reason- 
able charges  for  the  work  done  and 
materials  furnished,  and  may  retain 
possession  thereof  until  such,  charges 
are  paid,  the  court  holding  that  such 
statute  was  declaratory  of  the  com- 
mon law,  and  that  a  lien  at  common 
law  was  dependent  on  possession. 
And  the  garage  keeper  in  this  case  was 
held  not  entitled  to  a  lien  for  storage 
as  a  warehouseman,  the  court  holding 
that  the  automobile  was  not  stored 
within  the  meaning  of  the  Lien  Law, 
as  it  was  continuously,  or  occasionally, 
upon  the  road  at  the  owner's  pleasure, 
and  that  the  right  so  to  use  it  de- 
stroyed the  possession  of  the  garage 
keeper.  It  was  further  held  in  the 
Smith  Case  that  the  garage  keeper  was 
not  within  the  language  of  a  statute 
giving  a  lien  to  ''a  person  keeping  a 
livery  stable,  or  boarding  stable  for 
animals,  or  pasturing  or  boarding  one 
or  more  animals,  or  who  in  connection 
therewith  keeps  or  stores  any  wagon, 
truck,"  etc.y  which  was  passed  to  pro- 
tect the  lien  of  livery-stable  keepers  so 
that  it  would  .not  be  lost  by  interrup- 
tion of  possession. 

And  in  Grand  Garage  v.  Pacific  Bank 
(1918)  170  N.  Y.  Supp.  2,  it  was  held 
that,  although  a  garage  keeper's  lien 
has  been  extended  by  statute,  it  still 
depends  en  possession,  and  that  the 
lien  in  the  case  at  bar  was  lost  where 
the  owner  (a  sales  company)  took  the 
ear  without  objection  and  allowed 
another  to  take  it  to  sell,  and  the  latter 
placed  it  in  another  garage,  whete  it 
remained  until  the  insolvency  of  tbe 
owner. 


And  in  Vaught  v.  Knue  (1917)  — 
Ind.  App.  —,  115  N.  E.  108,  a  statute 
providing  that  every  person  engaged 
in  the  storing  of,  or  furnishing  sup- 
plies for,  or  repairing  automobiles, 
or  maintaining  automobile  garages 
should  have  a  Uen  upon  such  automo- 
biles for  storage  charges,  supplies,  or 
repairs,  was  held  declaratory  of  the 
common  law  and  the  court  was  appar- 
ently of  the 'opinion  that  a  garage 
keeper  could  assert  no  lien  against. an 
automobile  for  repairs,  supplies,  etc., 
where  there  was  a  running  account 
kept  with  the  conditional  vendee  of  the 
machine,  and  he  was  allowed  to  use  it 
at  all  times  without  objection.  The 
court,  however,  was  not  called  upon  to 
decide  this  question,  as  the  conditional 
vendor,  upon  default  by  his  vendee, 
had  taken  possession  of  the  machine. 

In  Olson  V.  Orr  (1915)  94  Kan.  38, 
145  Pac.  900,  where  a  truck,  after  an 
engine  had  been  installed  in  it,  was 
tested  a  number  of  times,  apparently 
by  the  owner,  but  delivery  was  refused 
without  full  payment  for  the  work,  the 
repairman  was  held  not  to  have  lost 
his  statutory  lien,  although  he  had  not 
complied  with  the  statute  providing 
for  a  continuance  of  the  lien  after  de- 
livery, by  filing  a  statement  with  the 
register  of  deeds. 

In  Winton  Co.  v.  Meister  (1918)  — 
Md.  — ,  105  Atl.  301,  the  common-law 
lien  of  a  repairman  for  repairs  on  an 
automobile  was  held  not  lost  by  allow- 
ing the  temporary  removal  of  the  ma- 
chine from  the  shop  to  take  measure- 
ments for  upholstering,  where  it  was 
returned  to  the  repairman's  possession 
in  an  hour  or  so,  and  no  rights  of 
innocent  parties  had  intervened. 

Horses. 

A  conflict  exists  among  the  deci- 
sions as  to  the  right  of  a  stable  keeper 
to  assert  a  lien  on  horses,  wagons,  etc., 
where  the  owner  is  periodically  al- 
lowed to  use  them.  Some  courts  have 
adopted  the  view  that  the  stable  keep- 
er under  such  circumstances  does  not 
have  the  continuous  possession  neces- 
sary to  entitle  him  to  a  lien.  Perkins 
V.  Boardman  (1860)  14  Gray  (Mass.) 
481;  Vinal  v.  Spofford  (1885)  189 
Mass.  126^  29  N.  E.  288;  Papineau  v. 
Wentworth    (1884)    136    Mass.    543; 
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Cardinal  v.  Edwards  (1869)  5  Nev.  S7 ; 
Estey  V.  Cooke  (1877)  12  Nrr.  276; 
Grinnel!  v.  Cook  (1842)  3  Hill  (N.  Y.) 
486,  38  Am.  Dec.  663. 

In  Grinnell  v.  Cook  (N.  Y.)  supra, 
where  a  common-law  lien  on  horses 
was  claimed  by  a  stable  keeper,  it  was 
held  that  if  a  lien  existed  it  continued 
only  so  long  as  the  stable  keeper  re- 
tained uninterrupted  possession  of  the 
horses,  and  that  there  'was  no  such 
possession  where  the  owner  was  at  lib- 
erty to  take  and  use  the  horses  at 
pleasure,  and  that  the  claimant  was 
accordingly  not  entitled  to  a  lien  on 
the  animals,  which  the  owner  had  tak- 
en away  according  to  his  daily  custom. 

And  in  Cardinal  v.  Edwards  (1869) 
5  Ney.  37,  where  a  lien  was  claimed 
by  a  stable  keeper  on  horses,  under  a 
statute  providing  that  any  livery-sta- 
ble keeper  boarding  horses  should 
have  a  lien  upon,  and  retain  posses- 
sion of,  the  animals  until  reasonable 
charges  were  paid,  it  was  held  that  the 
stable  keeper  was  not  entitled  to  a  lien 
where  he  had  always  allowed  the 
horses  to  be  taken  away  every  day,  and 
interposed  no  objection  when  they 
were  last  taken  out,  and  made  no  claim 
to  a  lien  until  he  learned  that  the  per- 
son keeping  them  at  the  stable  had 
absconded. 

And,  following  this  case,  in  Esty  v, 
Cooke  (1877)  12  Nev.  276,  it  was  held 
that  a  stable  keeper's  lien  under  Comp. 
Laws  §§  144-146,  the  provisions  of 
which  do  not  appear,  was  lost  where 
the  owner  of  horses,  harnesses,  etc., 
had  control  of  the  property,  and  took 
it  out  and  returned  it  at  will. 

And  in  Vinal  v.  Spofford  (1886)  139 
Mass.  126, 29  N.  E.  288,  where  a  stable 
keeper  allowed  the  owner  of  a  horse 
which  was  kept  at  his  stable  to  use  it 
in  his  business,  he  was  held  to  have 
lost  his  lien  on  the  horse  by  reason  of 
a  bona  fide  sale  of  the  property  by  the 
owner  while  in  his  possession,  and  it  ' 
was  held  that  the  lien  was  not  revived 
by  a  seizure  of  the  horse  by  the  stable 
keeper.  The  lien  claimed  in  this  case 
was  a  statutory  one,  but  the  terms 
of  the  act  do  not  appear. 

The  court  in  that  case  relied  upon 
Papineau  v.  Wentworth  (1884)  136 
Mass.  543,  in  which  it  was  held  com- 


petent for  the  court  to  find  a  w&iTnr 
of  a  stable  keeper's  lien  under  Pub. 
Stat.  192,  §  82,  the  provisions  of  which 
do  not  appear,  where  there  was  testi- 
mony that  the  owner  kept  his  horse  at 
the  defendant's  stable,  and  used  it  in 
his  business  as  often  as  he  wished; 
that  on  a  certain  date,  on  which  there 
was  an  unpaid  amount  due  for  board, 
the  owner  took  the  horse  as  usual,  but 
failed  to  return  it;  that  the  defendant 
subsequently  found  it  in  the  owner's 
possession,  and  without  the  latter's 
objection  took  it;  that  the  defendant 
then  agreed  that  one  of  his  employees 
should  remain  with  the  owner  at  the 
place  where  the  horse  was  found,  and 
on  the  next  day  drive  the  owner  to 
the  place  where  he  lived;  that  the 
horse  was  left  at  another  stable  where 
the  owner  had  kept  it;  that  the  next 
morning  the  owner  told  the  plaintiffs 
employee  he  had  concluded  not  to  take 
the  horse  to  the  plaintiff,  and  he  and 
the  employee  returned  to  the  plaintiff's 
place  of  residence  without  the  horse; 
that  defendant  subsequently  concealed 
the  horse,  but  that  the  plaintiff  found 
it  and  took  possession  of  it  by  force. 

In  Perkins  v.  Boardman  (Mass.) 
supra,  it  was  held  that  a  mortgagee  of 
a  horse  acquired  title  subject  to  an 
existing  lien  of  a  stable  keeper,  but 
that  there  was  a  relinquishment  of 
possession  which  extinguished  and 
discharged  the  lien,  where,  after  the 
execution  and  recording  of  the  mort- 
gage, the  stable  keeper  repeatedly  al- 
lowed the  mortgagor  to  take  the  horse 
and  use  it  in  his  business.  Apparent- 
ly the  lien  claimed  in  this  case  was  a 
common-law  lien. 

In  Bevan  v.  Waters  (1828)  3  Car. 
&  P.  (Eng.)  620,  Best,  Ch.  J.,  in  con- 
sidering the  right  of  one  to  a  lien  for 
training  a  horse,  said  that  in  the  case 
of  a  livery-stable  keeper  there  was  no 
lien  because  the  horse  was  subject  to 
the  control  of  the  owner,  and  might 
be  taken  out  by  him,  and  that  the  first 
time  it  was  taken  away  there  was,  of 
course,  an  end  of  the  lien. 

In  some  cases,  however,  the  fact 
that  the  owner  of  horses  periodically 
used  them  has  been  held  not  to  defeat 
the  stable  keeper's  right  to  a  lien  for 
board.    Walls  v.  Long  (1891)  2  Ind. 


ANNO.— LIEN  FOR  STORAGE— PERIODICAL  USE. 


667 


App.  202,  28  N.  E.  101;  State  use  of 
Vette  V.  Shelvin  (1886)  23  Mo.  App. 
598;  Welsh  v.  Barnes  (1895)  5  N.  D. 
277,  65  N.  W.  675;  Young  v.  Kimball 
(1854)  23  Pa.  193;  Caldwell  v.  Tutt 
(1882)  10  Lea  (Tenn.)  258,  43  Am. 
Rep.  307. 

In  Welsh  v.  Barnes  (1895)  5  N.  D. 
277,  65  N.  W.  676,  where  a  statute  pro- 
vided that  any  liyery-stable  keeper  to 
whom  any  horses  were  intrusted  for 
feeding,  herding,  pasturing,  or  ranch- 
ing should  have  a  lien  upon  them  for 
the  amount  due  for  feeding,  and 
should  be  authorized  to  retain  pos- 
session of  them  until  the  amount  was 
paid,  it  was  held  that  a  stable  keeper's 
lien  was  not  lost,  as  against  an  at- 
taching creditor,  by  allowing  the  own- 
er periodically  to  take  the  horse  to 
drive.  The  court  said :  ''It  is  obvious 
that  this  statute  must  be  construed  in 
the  light  of  the  usages  of  business,  and 
the  customs  of  people  who  place  horses 
in  stables  to  be  cared  for  by  the  pro- 
prietor of  such  stables.  It  is  always 
understood  that  the  owner  will,  from 
time  to  time,  take  temporary  posses- 
sion of  the  horse,  returning  it  to  the 
stable  after  his  temporary  use  of  the 
animal  has  ceased.  If  the  owner,  with 
the  consent  of  the  stable  keeper,  re- 
moves the  horse  permanently  from  his 
possession,  the  lien  is  gone.  Such  was 
the  case  of  Ferriss  v.  Schreiner  (1890) 
48  Minn.  148,  44  N.  W.  1083.  If  the 
circumstances  of  the  case  warrant  the 
inference  that  the  owner  in  the  case 
cited  had  come  to  take  his  horse  for 
good,  then,  if  the  plaintijff  had  assent- 
ed to  this,  his  lien  would  have  been 
gone.  But  the  mare,  in  the  case  at 
bar,  when  she  waa  taken  out  for  a 
drive,  was  being  boarded  at  plaintiff's 
stable  by  the  month,  and  it  was  not 
the  intention  of  either  party  to  ter-> 
noinate  this  arrangement  at.  the  time 
she  was  attached.  Under  the  facts  of 
the  case  at  bar,  it  is  obvious  that  the 
plaintiff's  lien  was  not  lost  or  im- 
paired at  the  time  the  defendant,  as 
sheriff,  seized  the  mare  under  attach- 
ment against  the  owner." 

And  in  Walls  v.  Long  (Ind.)  supra, 
where  a  statute  provided  that  the 
keepers  of  livery  stables  should  have 
a  lien  upon  horses  for  feed  and  care 


bestowed  upon  them,  and  should  have 
the  same  rights  and  remedies  as  were 
provided  for  persons  having  a  lien 
under  an  act  to  which  the  statute  was 
supplemental,  which  gave  to  persons 
named  a  right  to  sell  specified  prop- 
erty at  public  auction  for  their  liens, 
it  was  held  that  a  livery-stable  keeper 
did  not  lose  or  waive  his  lien  on  a 
horse  by  permitting  the  owner  to  use 
him  in  his  business,  and  that  he  might 
rely  upon  the  lien  where  the  owner 
took  the  horse  as  usual,  but  failed  to 
return  him  to  the  stable.  The  court 
said^  "When  it  is  considered  to  what 
extent  livery  stables  are  made  use  of 
by  the  public  as  places  most  suitable, 
in  many  respects  and  instances,  for 
the  boarding  of  horses  in  daily  use,  it 
is  difficult  to  believe  that  the  legisla- 
tive intent  or  meaning  is  tliat  which 
is  contended  for  by  the  appellant's 
counsel.  If  the  keepers  of  such  stables 
were  intended  to  be  benefited  by  the 
statute  only  where  the  animal  being 
fed  and  cared  for  was  not  taken  from 
the  stable  and  used  by  the  owner  or 
his  family  at  all,  the  benefits  both  to 
the  keepers  and  owners  would  be 
slight,  for  few  persons  would  consider 
such  an  arrangement  either  conven- 
ient or  economical.  It  is  obvious,  in 
our  opinion,  that  such  is  not  the  mean- 
ing of  the  statute.  The  appellees  had 
no  knowledge  or  reason  to  believe  or 
suspect  that  the  horse  would  not  be 
returned  as  usual  to  the  stable  when 
last  taken  out.  While  the  horse  was 
being  boarded  by  the  appellees,  the 
appellant  was  at  their  stable  and  ex- 
pressed himself  as  pleased  with  the 
care  the  horse  was  receiving.  The 
appellees  were  not  required  to  an- 
nounce on  each  occasion  that  the 
horse  went  out  that  they  had  a  lien 
upon  him,  and  that  therefore  he  must 
be  returned.  There  was  nothing  in 
the  contract  between  them  and  Beal 
inconsistent  with  the  existence  of  the 
lien,  nor  had  it  been  terminated  by  the 
payment  of  the  board.  There  is  noth- 
ing in  the  record  from  which  it  can  be 
inferred  that  the  appellees  intended 
to  waive  their  lien,  nor  does  the  evi- 
dence furnish  any  ground  whatever 
for  the  belief,  if  it  exists,  by  either 
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the  appellant  or  Beal,  that  there  was 
any  such  intent/' 

And  in  Caldwell  v.  Tutt  (Teniu) 
supra»  where  one  section  of  a  statute 
provided  that  whenever  any  horse  was 
received  to  pasture  for  a  consideration 
there  should  be  a  lien  on  the  animal 
for  charges,  the  same  as  an  innkeep- 
er's lien  at  common  law,  and  another 
section  provided  that  livery-stable 
keepers  should  be  entitled  to  the  same 
lien  provided  for  in  the  above  section 
on  all  stock  received  by  him  for  board 
and  feed  until  all  reasonable  charges 
were  paid,  it  was  held  that  a  livery- 
stable  keeper  did  not  lose  his  lien  on  a 
horse  because  the  owner  was  allowed 
to  take  it  and  use  it  occasionally  with 
the  stable  keeper's  consent,  and  that 
he  was  entitled  to  assert  the  lien 
against  a  creditor  of  the  owner  who 
levied  on  the  horse  while  it  was  tem- 
porarily in  the  owner's  possession. 

And  in  State  use  of  Vette  v.  Shelvin 
(1886)  23  Mo.  App.  598,  where  a  stat- 
ute provided  that  every  person  who 
shoujd  keep  or  board  a  horse  should, 
for  the  amount  due  therefor,  have  a 
lien  on  the  animal  or  vehicle  coming 
into  his  possession,  and  that  no  owner 
or  claimant  should  have  the  right  to 
take  any  such  property  out  of  the  cus- 
tody of  the  person  having  such  lien, 
except  with  his  consent,  or  on  the  pay- 
ment of  such  debt,  and  that  such  lien 
should  be  valid  against  the  property 
in  the  possession  of  any  person  receiv- 
ing or  purchasing  it  with  notice  of 
such  claim,  it  was  held  that  the  lien 
of  a  stable  keeper  for  board  was  not 
lost,  even  as  to  a  mortgagee  without 
notice,  by  reason  of  the  owner's  being 
allowed  to  use  the  horse  during  the 
day  in  his  business.  The  court  said: 
''In  the  view  we  take  of  the  meaning 
of  the  statute,  the  lien  thereby  con- 
ferred is  not  dependent  upon  an  actual 
physical  custody  by  the  stable  keeper 
at  every  moment  of  time.  We  think 
that  the  lien  conferred  by  the  statute 
subsists,  even  as  against  third  persons 
without  notice,  while  the  horse  is 
boarded  in  the  stable  of  the  lienor,  al- 
though it  may,  with  his  consent,  be 
used  during  the  day  by  the  owner  in 
his  business.  To  hold  otherwise 
would  be  to  construe  the  statute  so  as 


to  deprive  stable  keepers  of  the  pro- 
tection which  the  legislature  probably 
intended  to  give  them;  since,  as  is 
well  known,  in  most  cases  where 
horses  are  boarded,  the  owner  is  al- 
lowed to  use  them  in  his  business  dur- 
ing the  day.  This  being  so,  the  statute 
could  not  have  intended  to  allow  the 
owner  to  destroy  the  lien  of  the  stable 
keeper  while  having  the  possession  of 
the  horse  on  the  street  during  the  day^ 
by  selling  or  mortgaging  it  to  a  stran- 
ger without  notice  of  the  lien.  On  the 
contrary,  we  are  of  opinion  that  every 
person  is  bound  so  far  to  take  notice 
of  the  statute  that  when  he  is  about 
to  become  the  purchaser  or  mort- 
gagee of  a  horse  found  upon  the  street 
in  the  custody  of  its  owner,  it  is  in- 
cumbent upon  him  to  make  inquiry  as 
to  the  place  wher«  the  horse  is  board- 
ed, and  whether  anything  is  due  for 
its  keeping.  There  is  no  greater  hard- 
ship in  this  rule  than  there  is  in  the 
general  rule  in  respect  of  purchases 
of  personal  property,  that  the  purchas- 
er gets  no  better  title  than  the  seller 
has." 

And  in  Young  v.  Kimball  (1854)  23 
Pa.  193,  where  the  statute  gave  livery- 
stable  keepers  a  lien  for  the  expenses 
of  keeping  horses,  and  a  mail  carrier 
kept  two  teams  of  horses  at  the  plain- 
tiff's inn,  at  which  place  he  changed 
teams,  and  it  appeared  that  each  team 
was  away  twice  a  week,  it  was  held 
that  the  plaintiff's  lien  as  livery-stable 
keeper  for  previous  charges  was  not 
lost  because  he  allowed  the  horses  to 
be  taken  away  for  use,  since  this  was 
a  necessary  part  of  the  arrangement 
between  the  parties  that  the  horses 
should  be  delivered  as  they  were 
needed. 

And  in  McGlasson  v.  Hennessy 
(1911)  161  111.  App.  387,  where  a  stat- 
ute provided  that  livery-stable  keepers 
should  have  a  lien  upon  the  horses, 
carriages,  and  harnesses  kept  by  them 
for  the  proper  charges  due  for  the 
keeping  thereof,  and  expenses  be- 
stowed thereon  at  the  request  of  the 
owner,  or  the  person  havii^  the  pos- 
session thereof,  the  court  was  of  the 
opinion  that  a  stable  keeper's  lien  for 
keeping  a  horse  and  wagon  was  not 
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destroyed  by  reason  of  the  owner's 
possession  for  business  purposes  dur- 
ing the  day,  and  his  act  in  selling  the 
property  to  a  purchaser  without  notice. 
It  was  not  necessary  in  this  case  to  de- 
cide the  question,  however,  as  the  evi- 
dence showed  that  the  purchaser  had 


notice  of  the  facts,  and  also  that  the 
horse  and  wagon,  after  the  transfer, 
were  returned  to  the  stable  keeper's 
possession,  through  the  horse  of  his 
own  volition  going  to  the  stable  when 
he  was  left  standing  in  the  street  dur- 
ing the  delivery  of  goods.     J.  T.  W. 


J.  B.  HILL  COMPANY,  Reapt, 

v.* 

MARY  E.  PINQUE,  Appt. 

CMif&mia  SMprem^  Court  (In  Bane)  —  JPebniary  X7,  1910. 

(_  Cal.  — ,  178  Pac  962.) 

Laadlerd  ani  toiMit  — -  waate. 

L  The  commission  of  waste  \3y  a  tenant  is  not  a  ground  for  forfeiture 
of  the  leasehcdd. 

{See  note  on  this  qwstwtt  beginmng  on  page  672.] 


-—  forfeiture  —  failure  to  repair. 

2.  Failure  of  a  tenant  to  repair  is 
not  ground  of  forfeiture  of  the  lease, 
if  he  was  under  no  obligation  to  make 
repairs. 

[See  16  R.  C.  L.  1148.] 

^»  nonpayneiit  ot  rmt. 

3.  To  justify  forfeiture  of  a  lease 
for  nonpayment  by  tiie  tenant  of  r«it, 
demand  must  be  made  for  the  pay* 
ment  of  the  exact  sum  due. 

[See  16  R.  C.  L.  1146,  1147.] 

»-  demand  for  rent  —  auflfcieni^. 

4.  A  mere  demand  for  rent  is  not 
suflScient  to  sustain  a  forfeiture  of  the 
leasehold,  where  a  reduction  of  con- 
tract rates  has  been  made  and  paid 
for  several  months  prior  to  the  de- 
mand, in  consideration  of  a  more  quiet 
use  of  the  premises. 

[See  16  R.  C.  L.  1127,  1128.] 

—  refusal  to  pay  —  effect* 

5.  Refusal  of  a  tenant  to  pay  rent 
does  not  justify  a  forfeiture  of  the 
lease  in  the  absence  of  proper  demand 
for  rent  due. 

[See  16  R.  C.  L.  1126  et  seq.] 


—  davages  —  rigiit  low 

6.  No  damages  can  be  recovered 
from  a  tenant  for  withholding  the 
leased  premises  after  an  alleged  for- 
feiture of  the  leasehold,  if  the  alleged 
grounds  of  forfeiture  failed. 

[See  16  liL  C.  L.  1137.] 

Appeal  —  damages  for  lawful  and  un- 
lawful act  —  BC^^uration. 

7.  An  allowance  of  danutges  against 
a  tenant  for  making  a  specified  use  of 
the  building,  and  making  alterations 
in  it,  cannot  be  sustained  on  appeal  if 
the  use  was  not  unlawful  and  there  is 
no  way  of  determining  what  portion 
of  the  damages  were  allowed  on  that 
account. 

[See  8  R.  C.  L.  668.] 

Landlord  and  tenant  —  damages  for 
use  of  building. 

8.  A  tenant  is  not  liable  in  damages 
for  putting  the  leased  premises  to  a 
certain  use,  if  such  use  is  not  forbid- 
den by  the  lease. 

[See  16  R,  C.  L.  729.] 


AiTEAL  by  defendant  from  a  judgment  of  the  Superior  Court  for  Fresno 
€k)unty  in  favor  of  plaintiff  in  an  action  brought  to  recover  possession  of 
certain  premises,  together  with  damages.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Everts  &  Ewing,  South  & 
Boss,  and  W.  E.  Simps<m  for  appel- 
lant. 

Messrs.  Harris  &  Hayhurst  and 
Drew  ft  Drew  for  respondent. 


Sloss,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recov- 
er the  possession  of  certain  premi- 
ses, together  with  damages.     The 
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complaint  was  in  two  counts.  The 
first  set  up,  in  ordinary  form,  a 
cause  of  action  in  ejectment.  The 
second  alleged  that  the  premises, 
consisting  of  a  storeroom,  had  been 
hdd  by  l£e  defendant  Pinque  under 
a  written  lease  from  one  Keosheyan, 
and  that  the  plaintiff,  who  had  ac- 
quired the  interest  of  Keosheyan, 
had  elected,  under  the  terms  of  the 
lease,  to  terminate  it  and  forfeit  the 
rights  of  the  defendant. 

Judgment  went  in  favor  of  the 
plaintiff  for  the  recovery  of  the 
premises,  for  $300,  the  value  of 
the  use  and  occupation,  and  for 
damages  in  the  further  sum  of  $509. 
The  defendant  Pinque  appeals. 

'  The  lease  from  Keosheyan  to  Pin- 
que was  dated  February  1, 1915,  and 
ran  for  a  term  of  nine  years  at  a 
monthly  rental  of  $100.  It  con- 
tained the  following  provisions  ma- 
terial to  this  appeal:  ^'That  said 
storeroom  is  to  be  used  by  lessee  for 
the  wholesale,  retail,  and  commis- 
sion fruit  and  vegetable  business  in 
all  its  branches.   •   •   . 

*'It  is  further  agreed  that  in  the 
event  lessee  desires  to  make  changes 
or  improvement  for  the  convenience 
of  any  business  she  desires  to  con- 
duct, that  she  has  the  right  so  to  do 
at  her  own  expense,  except  lessee 
agrees  not  to  change  or  conduct  any 
business,  like  in  kind  to  business  in 
lessor's  property  at  time  of  change, 
or  conflicts  with  any  lease  in  force  at 
date  hereof,  between  lessor  and 
other  persons,  or  open  up  shoe  or 
clothing  store  within  l^ree  months 
from  March  1, 1915. 

"It  Is  further  understood  and 
agreed  in  the  event  lessee  shall  make 
default  in  the  payment  of  rent  or  re- 
fuse to  comply  with  the  terms,  cove- 
nants, and  conditions  of  this  lease  on 
her  part  to  be  kept  and  performed, 
then  said  lessor  reserves  the  right  to 
terminate  this  lease  and  oust  and 
eject  lessee  therefrom  and  that  all 
moneys  theretofore  paid  shall  be  re- 
tained by  lessor  as  damages  and 
rental  on  said  premises." 

The  second  count  sets  up  a  forfei- 
ture of  the  lease  on  the  ground  of 
nonpasrment  of  rent.  It  also  alleges 
that  plaintiff  has  been  damaged  iii 


the  sum  of  $2,000  by  the  defendant's 
failure  to  keep  the  premises  in  good 
repair,  by  her  occupation  of  them  as 
an  automobile  garage,  and  by  her  re- 
moval of  a  portion  of  the  foundation 
of  the  building,  thereby  causing  the 
floor  to  settle,  and  injuring  and  dam-- 
aging    the    premises.      The    only 
ground  of  forfeiture  asserted  in  the 
complaint  is  the  nonpa}nnent  of  rent. 
The  other  acts  charged  against  the 
tenant  are  set  up  merely  as  a  basis 
for  the  recovery  of  damages.    They 
could    not,    in    any 
event,  justify  a  for-  JfAiS!?o"* 
feiture.      There    is  {^"'i^T;!*"'*"^* 
neither     allegation, 
proof,  nor  finding  that  ttie  tenant 
was  under  any  obligation  to  repair. 
The  defendant  had  the  right,  as  we 
shall   show  hereafter,   to   use  the 
premises   as   a  ga- 
rage.   The  commis-  ""  ^**  ** 
sion  of  waste  is  not  a  ground  of 
forfeiture,  the  landlord's  remedy  be- 
ing an  action  for  damages.     Chip- 
man  V.  Emeric,  8  Cal.  273. 

The  findings  follow  the  allegations 
of  the  complaint,  except  that  they 
assess  the  damage  for  failure  to  re- 
pair, for  use  as  a  garage,  and  for  in- 
jury to  the  building,  at  $609. 

It  was  the  settled  rule  at  common 
law  that  a  demand 

for  payment  of  the  ot^rSu^'^^^* 
exact  sum  due  was  a 
necessary  prerequisite  to  a  forfei- 
ture of  a  lease  for  nonpayment  of 
rent.  24  Cye.  1355.  The  same  rule 
was  laid  down  in  this  state  at  an 
early  date  (Gage  v.  Bates,  40  Cal. 
384;  O'Connor  v.  Kelly,  41  Cal. 
484),  and  these  decisions  have 
never  been  questioned  (Mossi  v. 
Fairbanks,  19  Cal.  App.  855,  125 
Pac.  1071).  The  finding  of  the 
court  is,  ''that  there  came  due  as 
rent,  August  1,  1916,  ...  the 
sum  of  $100,  and  said  plaintiff 
did  on  August  1, 1916,  demand  pay- 
ment thereof;  that  said  defendant 
wholly  failed,  negjected,  and  re- 
fused to  pay  said  rent." 

The  appellant  contends  that  the 
evidence  does  not  sustain  the  find- 
ing that  such  a  demand  was  made, 
and  the  record,  we  think,  requires 
that  this  contention  be  upheld.     It 
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appears  without  conflict  that  some 
months  prior  to  August,  1916,  the 
defendant  had  begun  to  use  the 
premises  as  a  garage.  The  portion 
of  the  building  above  the  leased 
store  was  occupied  as  a  lodging 
house,  and  its  tenants  were  dis- 
turbed by  the  noise  resulting  from 
operations  in  the  garage  at  night, 
llie  plaintiff  agreed  with  the  de- 
fendant that,  if  she  would  maintain 
quiet  in  the  garage  during  the  night 
hours,  a  reduction  of  $15  monthly 
in  the  rent  would  be  made,  and  for 
three  or  four  months  prior  to  Au- 
gust the  sum  of  $85  per  month  had 
been  paid  and  received  as  the  rent 
of  the  premises.  On  August  1  the 
vice  president  of  the  plaintiff  cor- 
poration called  to  collect  the  rent. 
According  to  his  own  testimony,  he 
did  not  demand  any  specified 
amount,  but   ^'just  asked  for  the 

rent/'  Under  the 
^it^*^*  '•*  strict  rules  govern- 
»iia&eieiicy.  iug  attempts  to  en- 

force forfeitures, 
this  was  not  the  specific  demand  re- 
quired by  the  law.  It  was  at  least 
doubtful  whether  the  plaintiff  was 
demanding  tiie  payment  of  $100  a 
month,  as  specified  in  the  lease,  or 
of  the  lesser  sum  fixed  by  the  sub- 
sequent agreement  of  modification. 
At  any  rate,  it  certainly  cannot  be 
interpreted  as  a  precise  and  specific 
demand  for  $100  per  month,  and 
this  is  the  demand  which  the  court 
found  to  have  been  made.  Cases 
holding  that  a  demand  is  not  neces- 
sary where  the  defendant  denies  the 
relation  of  landlord  and  tenant 
(Smith  V.  Ogg  Shaw,  16  Cal.  88; 
Simpson  v.  Applegate,  75  CaL  342, 
17  Pac.  237)  have  no  application 
here.  The  defendant  did  not  at  any 
time  deny  the  tenancy.  On  the  con- 
trary, she  alleged  in  her  answer  a 
tender  of  the  rent  due,  and  repeated 
the  tender  at  the  trial.  The  re- 
spondent argues  that  any  defect  in 
the  demand  became  inconsequential 
because,  as  the  court  finds,  the  de- 
jFendant  refused  to  pay  the  rent. 
ITie  plaintiff's  own  evidence  shows 
that  the  refusal  was  not  absolute, 
but  that  the  tenant  merely  declined 
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to  pay  pending  an  adjustment  of  a 
dispute  concerning  the  plaintiff's 
right  to  make  certain  changes  in  the 
premises.  But,  even  if  the  defend- 
ant had  flatly  refused  to  pay  the 
rent,  this  would  not 
authorize  a  f orf  ei-  Ze^eS.**  *•  '*'' 
ture  of  her  lease,  in 
the  absence  of  a  proper  demand* 
"Nor,  for  the  purpose  of  forfeiture, 
will  a  waiver  of  the  demand  ever  be 
implied,  because  a  forfeiture,  from 
its  very  nature,  cannot  take  place  by 
consent,  and  it  is  not  favored  by  the 
rules  of  law."  Gasfcill  v.  Trainer,  3 
Cal.  334,  340. 

The  plaintiff  therefore  failed  to 
establish  a  ground  for  the  forfeiture 
of  the  lease  and  recovery  of  the 
premises    for    non- 
payment   of    rent,  rtjjrtl?**" 
The   judgment   for 
damages  for  withholding  the  premi- 
ses must  fall,  of  course,  with  the 
judgment  for  restitution. 

We  find  ourselves  .unable,  like- 
wise, to  sustain  the  part  of  the  judg- 
ment awarding  damages  in  the  sum 
of  $509.  By  the  lease  the  premi- 
ses were  let  to  be  used  for  the  fruit 
and  vegetable  business.  If  the  in- 
strument had  stopped  with  this  pro- 
vision, it  might  well  be  claimed  that 
any  other  use  by  the  lessee  would 
render  her  liable  in  damages,  or  au- 
thorize the  lessor  to  rescind  the 
lease.  Civ.  Code,  §  1930.  But  the 
lease  contains  the  further  clause, 
above  quoted,  that  the  lessee  may 
change  the  premises  or  conduct  any 
other  business,  except  certain  speci- 
fied kinds.  The  prohibited  occupa- 
tions thus  excepted  do  not  include 
the  maintenance  of  a  garage  (in  the 
absence,  at  least,  of  any  claim  that 
such  business  '^conflicted  with  any 
lease"  to  other  persons),  and  it  is 
perfectly  clear,  therefore,  that  the 
lessee  was  not  precluded  from  using 
the  premises  as  a  garage* 

If  the  defendant  was  liable  for 
waste  in  removing  a  portion  of  the 
foundation  of  the  building,  there  is 
no  separate  finding  of  damage  re- 
sulting from  this  act.  The  court 
finds  that  the  plaintiff  has  been  dam- 
aged in  the  sum  of  $509  by  tiie  de- 
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f  endant's  occupation  of  the  premises 
as  a  garage  and  her  removal  of  a 
portion  of  the  foundation.    There  is 

no  way  in  which  we 
t27« %^L!!^f«i   can  determine  what 

portion  of  this  dam- 
age the  court  attrib- 
uted to  one  or  the  other  of  the  sup- 
posed wrongful  acts.  Since,  as  we 
have  seen,  the  defendant  did  not  vio- 
late the  terms  of  the 
lease  by  using  the 

SSSdiSi"^**'    premises  as  a  ga- 

rage,  the  award  of 
damages   based    in    part   on   that 
ground  cannot  stand. 
A  number  of  other  points  are 
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raised  by  the  appellant,  but  the 
views  we  have  expressed  render  any 
extended  discussion  of  them  unnec- 
essary. The  question  of  the  suffi- 
ciency of  the  complaint  may  be  ob- 
viated by  an  application  to  the  court 
below  for  leave  to  amend.  Any  er- 
ror that  may  have  been  committed 
in  admitting  in  evidence  the  assign- 
ment of  the  lease  from  Keoshe^an  ta 
the  plaintiff  without  laying  the  prop- 
er foundation  is  not  likely  to  recur 
upon  a  second  trial. 
The  judgment  is  reversed. 

We  concur:  Angellotti,  Gh.  f.; 
Shaw,  J.;  Wilbur,  J.;  Melvin,  t.; 
Lawlor,  J. 
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/.  In  general. 

At  common  law  there  was  no  for- 
feiture of  an  estate  for  years  for  the 
commission  of  waste.  It  was  only  by 
the  Statute  of  Gloucester,  6  Edw.  I. 
chap.  5,  that  the  remedy  of  forfeiture 
was  given  therefor.  Ghipman  v.  Em- 
eric  (1853)  3  Cal.  273;  Crowe  v.  Wil- 
son (1886)  65  Md.  479,  57  Am.  Rep. 
343,  6  Atl.  427;  Smith  v.  Sharpe 
(1852)  44  N.  C.  (Busbee,  L.)  91,  57 
Am.  Dec.  574. 

The  Statute  of  Gloucester,  6  Edw.  I. 
chap.  5,  is  declared  in  Parrott  v.  Barn- 
ey (1868)  Deady,  405,  Fed.  Gas.  No. 
10,773a,  to  form  part  of  the  common 
law  brought  to  this  country  by  the 
colonists  from  England.  And  this 
statute  is  said  to  be  the  law  of  Mary- 
land, in  Thurston  v.  Mustin  (1828)  3 
Oanch,  C.  C.  385,  Fed.  Gas.  No.  14,013. 

It  is  stated  in  Reeve's  History  of 
English  Law,  vol.  2,  p.  438,  which  is 
<Iuoted  in  Moss  Point  Lumber  Go.  v. 
Harrison  Gounty  (1906)  89  Miss.  448, 
42  So.  290,  873,  that  'the  provision  in 
the  Statute  of  Gloucester,  giving,  by 
way  of  penalty,  the  forfeiture  of  the 
place  wasted  and  treble  damages,  was 


III. — continued. 

b.  Quality  of  husbandry,  675. 

c.  Gutting  timber,  676. 

d.  Alteration  of  buildings,  67T. 

e.  Repairs    679. 

re-enacted  in  New  York,  New  Jersey, 
and  Virginia.*'  In  the  case  last  cited 
the  court  declined  to  hold  that  tlie 
statute  had  any  intrinsic  force  as  a 
statute  in  Mississippi. 

It  is  sAid  in  Gurrier  v.  Perley  (1851) 
24  N.  H.  219,  that  an  estate  from  year 
to  year  may  be  detemined  by  the  com- 
mission of  waste  by  tbe  tenant. 

Waste  is  held  a  si^lcient  cause  for 
the  resiliation  of  a  lease,  in  Denis  v. 
Burray  (1810)  1  Rev.  de  Leg.  L.  C. 
605  (abstract),  especially  where  the 
parties  have  covenanted  tliat  the  ten- 
ant shall  not  commit  waste. 

The  right  of  a  lessor  to  forfeit  the 
lease  for  breach  of  a  covenant  not  to 
excavate  clay  to  more  than  a  specified 
depth  is  recognized  in  Kerr  v.  Hast- 
ings (1875)  25  U.  C  G.  P.  429. 

The  reported  case  (J.  B.  Hill  Go.  v. 
PiNQUE,  ante,  669),  in  holding  that 
the  commission  of  waste  is  not  ground 
of  forfeiture,  the  landlord's  remedy 
being  an  action  for  damages,  follows 
the  earlier  decision  of  Ghipman  v.  Em- 
eric  (1853)  3  CaL  273,  which  refused 
to  declare  a  lease  forfeited  for  the 
commission  of  waste  by  cutting  trees 
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for  makiii£r  charcoal,  on  the  ground 
that  the  California  statute  confines 
the  remedy  for  waste  to  the  recovery 
of  treble  damages. 

A  tenancy  at  will  has  been  held  to 
be  legally  determined  by  the  commis- 
sion of  waste.  Daniels  v.  Pond  (1838) 
21  Pick.  (Mass.)  367,  32  Am.  Dec.  269 ; 
Perry  v.  Carr  (1862)  44  N.  H.  120 
(where  the  waste  consisted  in  the  sale 
and  removal  of  manure  from  leased 
farming  lands) ;  Philips  v.  Covert 
(1810)  7  Johns.  (N.  Y.)  1  (where 
there  was  voluntary  waste  by  cutting 
timber). 

But  a  tenancy  at  will,  existing  un- 
der the  statutes  of  Maine,  is  held  not 
destroyed  by  the  commission  of  waste 
by  the  tenant,  in  Young  v.  Young 
(1853)  36  Me.  133;  since  the  statute 
gives  to  the  tenant  at  will  rights  for 
a  period,  after  a  written  notice  to 
quit,  of  equal  validity  with  those  ac- 
quired under  a  written  lease  for  a  like 
period. 

In  addition  to  the  preceding  cases, 
the  right  to  forfeit  a  lease  for  the 
commission  of  waste  is  recognized, 
either  expressly  or  impliedly,  in  the 
following  decisions: 

United     States.  —  Kann     v.     King 

(1907)  204  U.  S.  43,  51  L.  ed.  360,  27 
Sup.  Ct.  Rep.  213;  Coy  v.  Title  Guar- 
antee &  T.  Co.  (1912)  198  Fed.  276; 
Semidey  v.  Central  Aguirre  Co.  (1917) 
152  C.  C.  A.  444,  239  Fed.  610. 

Alabama. — ^Brooks  v.  Rogers  (1892) 
99  Ala.  433,  12  So.  61 ;  O'Byrne  v.  Jeb- 
eles  &  C.  Confectionery  Co.  (1910)  165 
Ala.  183,  51  So.  633. 

Arkansas. — ^Yarborough  v.  Hurt 
(1917)  131  Ark.  693,  199  S.  W.  911. 

California.— Randol  v.  Scott  (1895) 
110  Cal.  590,  42  Pac.  976;  Isom  v.  Rex 
Crude  Oil  Co.  (1905)  147  Cal.  659,  82 
Pac.  317. 

District  of  Columbia.— Webb  v. 
King  (1903)  21  App.  D.  C.  141. 

Hawaii  —  Paris    v,    Vasconcellos 

(1908)  14  Haw.  590. 

Illinois. — Moses  v.  Loomis  (1896) 
156  111.  392,  47  Am.  St.  Rep.  194,  40 
N.  E.  952,  affirming  (1894)  55  111.  App. 
342;  Crandall  v.  Sorg  (1901)  99  111. 
Ai>p.  22,  reversed  on  other  grounds  in 
(1902)  198  HI.  48,  64  N.  E.  769. 

Indiana. — Ricketts  v.  Richardson 
3  A.L.R. — 43. 


(1882)  85  Ind.  508;  Bollenbacker  v. 
Fritts  (1884)  98  Ind.  50;  Sullivan  v. 
O'Hara  (1890)  1  Ind.  App.  259,  27  N. 
E.  590. 

Iowa.— -Patton  v.  Bond  (1879)  50 
Iowa,  508;  Heiple  v.  Reed  (1895)  — 
Iowa,  — ,  65  N.  W.  331;  Schultz  v. 
Lidtka  (1917)  179  Iowa,  652,  161  N. 
W.  682. 

Kansas.  —  Burnes  v.  McCubbin 
(1865)  3  Kan.  221,  87  Am.  Dec.  468. 

Kentucky. — Kentucky  River  Nav. 
Co.  V.  Com.  (1877)  13  Busih,  435; 
Smith  V.  Mattingly  (1894)  96  Ky.  228, 
28  S.  W.  503;  Abel  v.  Wuesten  (1911) 
141  Ky.  766,  183  S.  W.  774,  Ann.  Cas. 
1912C,  389,  on  rehearing  in  (1911)  143 
Ky.  513,  136  S.  W.  867,  Ann.  Cas. 
1912C,  391;  Continental  Fuel  Co.  v. 
Haden  (1918)  182  Ky.  8,  206  S.  W.  8. 

Louisiana. — Sieward  v.  Denechaud 
(1908)  120  La.  720,  45  So.  561. 

Maine.— Hasty  v.   Wheeler    (1835) 

12  Me.  434. 

Maryland.  —  Moyer  v.  Mitchell 
(1880)  53  Md.  171. 

Massachusetts. — Atkins  v.  Chilson 
(1846)  9  Met.  52;  Grordon  v.  Richard- 
son (1904)  185  Mass.  492,  69  L.R.A. 
867,  70  N.  E.  1027. 

Missouri. — Metropolitan  Land  Co.  y. 
Manning  (1903)  98  Mo.  App.  248,  71 
S.  W.  696. 

Nebraska.— Catlin  v.  Wright  (1882) 

13  Neb.  558,  14  N.  W.  530. 

New  Jersey. — Morehouse  v.  Cotheal 
(1850)  22  N.  J.  L.  521. 

New  York. — Jackson  ex  dem.  Weld- 
on  V.  Harrison  (1819)  17  Johns.  66; 
Jackson  ex  dem.  Van  Rensselaer  v. 
Andrews  (1821)  18  Johns.  431;  Jack- 
son ex  dem.  Thomas  v.  Tibbits  (1829) 
3  Wend.  341;  Winship  v.  Pitts  (1832) 
3  Paige,  259;  Baxter  v.  Lansing 
(1838)  7  Paige,  350;  Verplanck  v. 
Wright  (1840)  28  Wend.  506;  Clarke 
V.  Cummings  (1849)  5  Barb.  889. 

Oregon.  —  Anderson  v.  Hammon 
(1890)  19  Or.  446,  20  Am.  St.  Rep. 
832,  24  Pac.  228. 

Pennsylvania. — Hand  v.  Suravitz 
(1892)  148  Pa.  202,  23  Atl.  1117,  re- 
versing (1891)  10  Pa.  Co.  Ct.  302. 

Rhode  Island. — Clemence  v.  Steere 
(1850)  1  R.  I.  272,  53  Am.  Dec.  621; 
Perkins  v.  Kirby  (1913)  35  R.  L  84,  85 
Atl.  648. 
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Utah.— Bacon  v.  Park  (1899)  19 
Utah,  246,  57  Pac.  28. 

Vermont. — Houghton  v.  Cook  (1917) 
91  Vt.  197,  100  Atl.  115. 

Waahington. — ^Pettygrove  v.  Roths- 
child (1891)  2  Wash.  6,  25  Pac.  907; 
Northcraft  v.  Blumauer  (1909)  53 
Wash.  243,  132  Am.  St.  Rep.  1071,  101 
Pac.  871;  Moore  v.  Twin  City  Ice  & 
Cold  Storage  Co.  (1916)  92  Wash.  608, 
159  Pac.  779,  Ann.  Cas.  1918D,  640. 

English.— Paston  v.  Utber  (1630) 
Hutton,  103,  123  Eng.  Reprint,  1131; 
Richards  v.  Noble  (1807)  3  Meriv.  673, 
36  Eng.  Reprint,  258;  Doe  ex  deni. 
Darlington  v.  Bond  (1826)  5  Barn.  & 
C.  855,  108  Eng.  Reprint,  318,  8  Dowl. 
&  R.  738,  5  L.  J.  K.  B.  68,  29  Revised 
Rep.  436 ;  Doe  ex  dem.  Dalton  v.  Jones 
(1832)  4  Barn.  &  Ad.  126,  110  Eng. 
Reprint,  403,  1  Nev.  &  M.  6,  2  L.  J. 
K.  B.  N.  S.  11;  Rose  v.  Spicer  [1911] 
2  K.  B.  234,  30  L.  J.  K.  B.  N.  S.  1011, 
104  L.  T.  N.  S.  619,  55  Sol.  Jo.  405,  27 
Times  L.  R.  367. 

II.  Extent  of  forfeiture. 

By  the  Statute  of  Gloucester,  6  Edw. 
I.  chap.  5,  the  remedy  of  forfeiture 
was  expressly  confined  to  the  place 
where  the  waste  .was  committed. 
Chipman  v.  Emeric  (1853)  3  Cal.  273. 
This  principle  was  recognized  in  Has- 
ty V.  Wheeler  (1835)  12  Me.  434, 
where  it  was  said:  "If  a  tenant  for 
years  committed  waste  he  forfeited 
the  place  wasted."  And  in  Morehouse 
V.  Cotheal  (1850)  22  N.  J.  L.  521,  it 
is  stated :  "Unless  the  waste  be  spar* 
sim,  disposed  over  the  whole  tract, 
only  those  portions  of  the  tract  ac- 
tually wasted  are  forfeited."  So  it  is 
declared  in  Smith  v.  Sharpe  (1852)  44 
N.  C.  (Busbee,  L.)  91,  57  Am.  Dec. 
574,  that  where  waste  is  "done  spar- 
sim,  or  all  over  a  wood,  the  whole 
wood  shall  be  recovered."  In  Clem- 
ence  v.  Steere  (1850)  1  R.  L  272,  55 
Am.  Dec.  621,  it  is  remarked :  "Waste 
in  any  particular  place  forfeits  the 
place;  as  waste  in  a  woods  forfeits 
the  woods ;  in  the  meadow,  forfeits  the 
meadow;  a  destruction  of  the  dwell- 
ing house  forfeits  the  whole  place." 
But  it  seems  that  if  waste  be  commit- 
ted in  a  dwelling  house,  part  of  the 
property  demised,  only  such  parts  of 


the  dwelling  house  are  forfeited  as 
the  waste  is  committed  in.  Jackson 
ex  dem.  Thomas  v.  Tibbits  (1829)  3 
Wend.  (N.  Y.)  341. 

In  Smith  v.  Mattingly  (1894)  96 
Ky.  228,  28  S.  W.  503,  it  is  said  that,  in 
case  of  voluntary  waste  of  a  portion 
of  the  land  in  which  a  tenant  may 
have  an  estate  for  life  or  years,  the 
entire  tract  is  not  forfeited  under  the 
Kentucky  statute,  which  provides  that 
only  the  particular  thing  wasted  shall 
be  forfeited,  whether  it  be  timber, 
fence,  rails,  and  building,  or  other 
thing  appertaining  to  the  land. 

Ill,  Hight  of  forfeiture  as  affected  by^ 
character  of  uMSte, 

a.  In  general. 

The  scope  of  this  note  necessarily 
confines  the  discussion  of  the  question 
of  the  character  of  the  waste  commit- 
ted, or  as  to  what  constitutes  waste^ 
to  cases  in  which  the  right  to  forfeit 
a  lease  therefor  was  involved. 

In  the  absence  of  injury  to  the  re- 
version, it  has  been  held  that  there 
can  be  no  waste  justifying  a  forfei- 
ture of  the  lease.  Thus,  lack  of  good 
husbandry  in  getting  in  hay  and  grain 
crops,  which  resulted  in  injury  to 
them,  affords  no  basis  for  a  judgment 
of  forfeiture  of  the  lease,  where  it 
does  not  appear  that  the  farm  was  in* 
jured  by  the  lessee's  failure  in  this 
respect.  Houghton  v.  Cook  (1917)  91 
Vt.  197,  100  Atl.  115. 

Similarly,  the  use  of  a  vacant  lot, 
leased  without  specifying  the  pur- 
poses to  which  the  property  should  be 
devoted,  by  temporarily  depositing 
sand  and  gravel  on  it,  does  not  con- 
stitute waste  authorizing  a  forfeiture 
of  the  lease  because  lessening  its  val- 
ue for  agricultural  purposes,  where 
the  lot  is  within  the  corporate  limits 
of  the  city,  and  is  not  chiefly  valuable 
for  agricultural  purposes.  Moore  v. 
Twin  City  Ice  &  Cold  Storage  Co.. 
(1916)  92  Wash.  608,  159  Pac.  779, 
Ann.  Cas.  1918D,  540. 

So,  digging  clay  for  bricks  is  not^ 
a  ground  for  a  forfeiture  of  a  lease, 
where  it  occurred  a  number  of  years^ 
previously,  and  the  injury,  if  any,  has 
long  since  ceased.    Jackson  ex  dem.. 
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Van  Rensselaer  v.  Andrews  (1821)  18 
Johns.  (N.  Y.)  431. 

If  a  tenant  by  tuminsr  the  water  of 
a  creek,  as  an  act  of  good  husbandry, 
so  that  it  will  flow  into  a  swamp, 
thereby  kills  timber  which  is  growing 
there,  it  will  not  be  deemed  waste  so 
as  to  produce  a  forfeiture  of  the  lease, 
especially  where  the  landlord  has 
waited  for  twenty  years  before  seek- 
ing to  enforce  the  forfeiture,  and,  in 
the  meantime,  new  trees  have  grown 
up  of  more  value  than  the  old.    Ibid. 

That  the  lessee  of  a  right  of  way  for 
8  logging  railroad  graveled  the  right 
of  way  instead  of  timbering  it,  as 
agreed,  is  not  such  waste  as  author- 
izes a  cancelation  of  the  lease,  where 
it  is  not  shown  that  the  graveling  im- 
paired the  rental  value  of  the  land  or 
materially  affected  the  fee,  and  it  is 
doubtful  whether  the  drainage  of  the 
land  by  ditches  constructed  along  the 
right  of  way  has  not  benefited  the 
property  in  excess  of  the  damage  sus- 
tained by  the  graveling.  Northcraft 
V.  Blumauer  (1909)  53  Wash.  243,  132 
Am.  St.  Rep.  1071,  101  Pac.  871. 

Inclosure  made  by  a  hedge  by  a 
copyholder,  which  obstructs  the  lord's 
field  course  for  sheep,  was  held  not  a 
ground  for  forfeiture  in  Fasten  v.  Ut* 
her  (1630)  Hutton,  103,  123  Eng.  Re- 
print, 1131,  since  forfeiture  of  a 
copyhold  is  by  something  done  to  the 
copyhold  land  itself,  but  the  inclosure 
is  better  for  the  copyhold,  and  makes 
the  land  better. 

Forfeiture  of  a  mining  lease  will 
not  be  decreed  in  an  equitable  action, 
where  the  waste  complained  of  is  not 
only  involuntary  or  permissive,  but  in- 
consequential. Continental  Fuel  Co. 
V.  Haden  (1918)  182  Ky.  8,  206  S.  W. 
8. 

Injury  to  the  demised  premises,  due 
to  their  occupancy  for  the  purposes 
for  which  they  were  leased,  is  not 
^ound  for  a  forfeiture.  Thus,  one 
who  leases  premises  for  use  as  a  bath- 
house must  be  presumed  to  have  an- 
ticipated the  natural  consequences  to 
the  building  which  would  result  from 
the  stipulated  use,  and,  whether  such 
injury  proves  to  be  great  or  small,  it 
could  not  afford  justification  for  ab- 
rogation of  the  lease ;  especially  where 


the  lessee,  when  his  attention  was 
called  to  the  injury  being  done  to  the 
building,  took  immediate  steps  to  pre- 
vent, as  far  as  possible,  the  contin- 
uance of  the  injury.  Coy  v.  Title 
Guarantee  &  T.  Co.  (1912)  198  Fed. 
276. 

But  removal  by  a  tenant  from  land 
which  he  had  leased  with  the  avowed 
purpose  of  erecting  a  tenement  house 
thereon,  of  oil,  of  the  existence  of 
which  the  lessor  had  no  knowledge  at 
the  time  of  the  making  of  the  lease, 
constitutes  waste  for  which  the  lessor 
may,  in  accordance  with  the  terms  of 
the  California  Code,  §  1930,  treat  the 
lease  as  rescinded  because  of  the 
wrongful  act  of  the  tenant  in  using 
the  property  for  a  purpose  foreign  to 
that  for  which  it  was  let.  Isom  v.  Rex 
Crude  Oil  Co.  (1905)  147  CaL  669,  82 
Pac.  317. 

h.  Quality  of  huahandry. 

Alleged  violations  of  stipulations  in 
leases  concerning  the  care  and  man- 
agement of  leased  agricultural  prop- 
erty were  relied  upon  as  grounds  of 
forfeiture  in  the  following  casesT: 
Fatten  v.  Bond  (1879)  60  Iowa,  508, 
which  holds  that  noncompliance  with 
a  stipulation  in  a  lease  that  the  lessee 
shall  plow  the  oat  stubble  at  least  6 
inches  deep  by  a  specified  date,  and 
that  failure  to  do  so  shall  work  a  for- 
feiture of  the  lease,  justifies  the  lessor 
in  treating  the  lease  as  forfeited. 

But  that  a  tenant  of  a  farm  kept 
hogs  in  the  horse  bam  is  not  such 
waste  as  calls  for  a  forfeiture  of  the 
lease,  under  a  clause  providing  there- 
for in  case  of  voluntary  waste. 
Schultz  V.  Lidtka  (1917)  179  Iowa, 
662,  161  N.  W.  682. 

A  provision  in  a  lease  of  farm  lands 
that  the  lessee  shall  work  the  farm  in 
a  good  and  workmanlike  manner,  and 
that.upon  his  failure  to  do  so  the  les- 
sor may  have  the  work  done  at  the 
cost  of  the  lessee,  does  not  entitle  the 
lessor  to  claim  a  forfeiture  by  reason 
of  the  lessee's  failure  to  fulfil  his 
agreement,  where  the  lease  contains 
no  stipulation  as  to  forfeiture.  Han- 
aw  V.  Bailey  (1890)  83  Mich.  24,  9 
L.R.A.  801,  46  N.  W.  1039. 

Equity  will  cancel  a  lease  of  land 
set  out  in  orchards,  which  the  lease 
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required  the  lessees  to  prune  and  cul- 
tivate according  to  the  rules  of  good 
husbandry,  where  they  permitted 
suckers  and  water  sprouts  to  grow  and 
overrun  the  apple  orchard,  and  al- 
lowed both  the  apple  and  other  or- 
chards to  become  infected  with  insect 
pests,  which  seriously  injured  the 
healthful  condition  of  the  trees,  kill- 
ing some,  and  causing  others  to  go  in- 
to decay,  which,  if  permitted  to  con- 
tinue during  the  life  of  the  lease,  must 
result  in  the  ruin  and  destruction  of 
the  orchards.  Anderson  v.  Hammon 
(1890)  19  Or.  446,  20  Am.  St.  Rep.  832, 
24  Pac.  228. 

That  the  lessee  permitted  demised 
farming  lands  to  become  overgrown 
with  lantana  is  not  a  breach  of  a  cove- 
nant not  to  suffer  any  waste,  and 
does  not  entitle  the  lessor  to  deter- 
mine the  lease,  where  lantana  had 
been  growing  on  the  premises  for  ten 
years  prior  to  the  commencement  of 
the  lessee's  term,  and  it  does  not  ap- 
pear that  men  of  ordinary  prudence 
and  diligence  would  have  cleared  the 
land,  which  would  have  cost  $3,000  or 
$4,000.  Paris  v.  Vasconcellos  (1903) 
14  Haw.  590. 

A  covenant  in  a  lease  of  land  set 
out  to  fruit  trees  that  the  lessee  may 
raise  squash  Ssnd  pumpkins  between 
the  trees  is  not  violated,  so  as  to  in- 
cur a  forfeiture,  by  planting  corn, 
beans,  and  nursery  stock  between  the 
rows  of  fruit  trees,  over  a  small  part 
of  the  farm,  especially  where  the  les- 
sor had  the  right  at  all  times  to  enter 
upon  and  inspect  the  demised  prem- 
ises, and  made  no  objection  to  the 
corn  or  beans.  Randol  v.  Scott  (1895) 
110  Cal.  590,  42  Pac.  976. 

A  covenant  in  a  lease  of  farming 
lands  that  briers,  weeds,  and  sprouts 
are  to  be  kept  down  in  the  fence  cor- 
ners the  same  as  in  the  fields  means 
that  this  work  shall  be  done  dliring 
the  term,  and  not  at  any  time  before 
its  completion ;  but  the  breach  of  such 
a  stipulation  does  not  entitle  the  les- 
sor to  determine  the  tenancy  by  a  ten 
days'  notice  to  quit.  Ricketts  v.  Rich- 
ardson (1882)  85  Ind.  508. 

A  lease  of  farming  lands  will  not 
be  forfeited  for  an  alleged  failure  to 
plant  and  replace  apple  trees,  when  it 


does  not  appear  but  that  the  missing 
trees  were  torn  up  by  the  wind,  or 
otherwise  destroyed,  after  the  suit  to 
recover  possession  of  the  premises 
was  instituted.  Clarke  v.  Cummings 
(1849)  5  Barb.  (N.  Y.)  839. 

A  diversion  of  irrigating  waters 
from  the  leased  premises,  in  TiolatioD 
of  the  terms  of  the  lease,  will  not  work 
a  forfeiture  where,  owing  to  the  de< 
struction  of  a  canal,  they  could  not  be 
utilized,  and  their  use  upon  other 
lands  was  permitted  by  the  lessee  in 
good  faith,  and  in  consideration  of  a 
repair  of  the  canal  by  the  user.  Sem- 
idey  v.  Central  Aguirre  Co.  (1917) 
152  C.  G.  A.  444,  239  Fed.  610,  writ 
of  certiorari  denied  (1917)  in  243  U. 
S.  652,  61  L.  ed.  947,  37  Sup.  Ct  Rep. 
479. 

It  has  been  held,  with  reference  to 
cattle  included  in  a  lease  of  a  farm, 
that  while  a  failure  to  properly  feed 
and  care  for  them  during  the  fall  and 
winter  months  justifies  a  termination 
of  the  lease,  under  a  provision  there- 
in, authorizing  its  cancelation  at  the 
option  of  the  lessor  upon  failure  to 
care  and  provide  for  the  stock,  yet 
the  right  to  insist  upon  a  forfeiture  is 
waived  when  not  attempted  to  be  ex- 
ercised until  the  following  June.  Cat- 
lin  V.  Wright  (1882).  13  Neb.  558,  14 
N.  W.  530. 

o.  Cutting  timber. 

The  act  of  a  tenant  in  cutting  tim- 
ber not  for  the  use  or  profit  of  the 
property,  but  for  the  purpose  of  sell- 
ing it,  constitutes  waste,  authorizing 
a  judgment  of  forfeiture.  Morehouse 
V.  Cotheal  (1850)  22  N.  J.  L.  521. 
This  principle  is  recognized  in  Thurs- 
ton V.  Mustin  (1828)  8  Cranch,  C.  C. 
335,  Fed.  Cas.  No.  14,013;  Richards 
V,  Noble  (1807)  3  Meriv.  $73,  36  Eng. 
Reprint,  258. 

In  the  following  cases  the  violation 
of  provisions  in  leases  concerning  the 
cutting  of  wood  on  the  demised  prem- 
ises was  urged  as  a  ground  of  forfei- 
ture: Yarborough  V.  Hurt  (1917)  131 
Ark.  593,  199  S.  W.  911,  which  holds 
that  cutting  timber  without  the  writ- 
ten permission  of  the  lessor,  in  viola- 
tion of  the  terms  of  the  lease,  renders 
it  subject  to  forfeiture,  where  such 
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penalty  is  provided  by  its  express 
terms. 

A  lease  providing  for  a  re-entry  up- 
on notice  by  the  lessor,  and  in.  case 
the  lessee  violates  a  condition  that  he 
will  not  cut  down  or  destroy  any  of 
the  wood  or  timber  on  the  premises, 
is  not  rendered  absolutely  void  by  a 
breach  of  the  condition,  but  may  be 
terminated  upon  the  .election  ,of  the 
lessor.  Brooks  v.  Rogers  (1892)  99 
Ala«  433,  12  So.  61. 

A  breach  of  a  condition  in  a  lease 
not  to  sell  or  dispose  of  any  woqd  or 
timber  off  and  from  the  demised  prem- 
ises, without  permission  in  writing 
from  the  landlord,  works  a  forfeiture 
of  the  estate,  although  there  is  a  res- 
ervation of  30  acres  of  woodland,  out 
of  the  180  acres  comprising  the  farm, 
from  which  no  timber  is  to  be  cut. 
Verplanck  v.  Wright  (1840)  23  Wend. 
(N.  Y.)  506. 

Under  a  lease  requiring  one  sixth  of 
the  farming  lands  demised  to  be  set 
apart  for  woodland  from  which  no 
timber  or  wood  shall  be  taken  except 
for  building,  repairing  fences,  or  fuel, 
the  fact  of  cutting  or  clearing  off  the 
wood  so  that  but  two  thirds  of  the  re- 
quired area  is  left  creates  a  forfei- 
ture by  the  very  terms  of  the  covenant. 
Clarke  v.  Cununings  (1849)  5  Barb. 
(N.  Y.)  339. 

That  a  tenant  procured  firewood  and 
fencing  timber  from  other  lands  does 
not  justify  him  in  cutting  and  selling, 
in  violation  of  a  covenant  in  the  lease, 
valuable  timber  on  the  demised  lands, 
which  good  husbandry  would  dictate 
should  not  be  used  for  either  of  these 
purposes.    Ibid. 

In  Baxter  v.  Lansing  (1838)  7  Paige 
(N.  Y.)  350,  the  right  of  a  lessor  to 
enforce  a  forfeiture  of  the  lessee's 
estate  for  the  breach  of  a  covenant 
against  cutting  timber  or  trees  is  rec- 
ognized, although  the  injury  to  the  re* 
version  be  comparatively  trifling. 

That  a  tenant  of  a  farm  cut  down 
trees  to  build  a  fence,  and  removed 
willows  which  interfered  with  a  tile 
drain,  does  not  show  such  waste  as 
calls  for  a  forfeiture  of  the  lease,  un- 
der a  clause  providing  therefor,  in 
case  of  voluntary  waste.     Schultz  v. 


Lidtka   (1917)  179  Iowa,  652,  161  N. 
W.  682. 

A  judgment  in  general  form  award- 
ing to  the  landlord  the  possession  of 
lands  demised,  because  of  waste  com- 
mitted by  the  tenant  by  cutting  timber, 
does  not  work  a  forfeiture  of  the  ten- 
ant's rights  under  the  lease  so  as  to 
entitle  the  landlord  to  a  crop  growing 
on  the  lands,  where  it  is  not  adjudged 
in  conformity  with  the  Indiana  statute 
that  the  injury  to  the  estate  in  re- 
version is  equal  to  the  value  of  the 
tenant's  estate  or  unexpired  term. 
Sullivan  v.  O'Hara  (1890)  1  Ind.  App. 
259,  27  N.  E.  590. 

d.  Alteration  of  huildinga. 

By  the  common  law  it  is  waste,  and 
a  forfeiture  of  the  lease  is  incurred, 
when  a  tenant  converts  one  species  of 
edifice  into  another,  even  though  its 
value  is  improved.  Crowe  v.  Wilson 
(1866)  65  Md.  479,  57  Am.  Rep.  343,  5 
Atl.  427. 

While  it  was  for  a  time  question- 
able whether  a  tenant  could  erect  a 
new  building  upon  the  leased  premises 
without  subjecting  .himself  to  a  loss  of 
the  property,  it  is  now  understood  that 
it  is  not  waste  for  the  tenant  to  erect 
a  new  edifice  upon  the  demised  prem- 
ises, provided  it  can  be  done  without 
destroying  or  materially  injuring  the 
buildings  or  other  improvements  al- 
ready existing  thereon.  Winship  v. 
Pitts  (1832)  3  Paige  (N.  Y.)  259. 

The  court  should  not  instruct  that 
the  acts  of  a  tenant  in  cutting,  with- 
out the  landlord's  permission,  a  door- 
way through  a  partition  and  putting 
in  a  window,  work  a  forfeiture  of  his 
interest,  but  the  question  should  be 
submitted  to  the  jury,  to  determine 
whether  the  acts  done  were  in  fact 
prejudicial  to  the  property.  Jackson 
ex  dem.  Thomas  v.  Tibbits  (1829)  3 
Wend.  (N.  Y.)  341. 

The  estate  of  a  tenant  for  a  fixed 
period  of  less  than  one  year  cannot 
be  adjudged  forfeited  for  voluntary 
waste  committed  by  the  tenant  in  mak- 
ing changes  and  alterations  in  the 
buildings,  where  it  is  not  shown,  in 
conformity  with  statutory  require- 
ment, that  the  injury  to  the  property 
by  the  commission  of  the  waste  com- 
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plained  of  was  equal  to  the  value  of 
the  tenant's  unexpired  term  as  the 
lessee  of  the  property.  Bollenbacker 
V.  Fritts  (1884)  98  Ind.  50. 

Whether  alterations  in  leased  build- 
ings, made  by  a  tenant,  will  incur  a 
forfeiture  of  the  lease,  under  its  pro* 
visions,  was  considered  in  the  follow- 
ing cases:  Jackson  ex  dem.  Weldon 
V.  Harrison  (1819)  17  Johns.  (N.  Y.) 
66,  holding  that  a  stipulation  in  a 
lease  that  the  lessee  shall  not  make 
alterations  in  the  buildings,  without 
the  lessor's  consent,  rests  in  covenant, 
and  is  not  a  condition  for  which  the 
lease  may  be  forfeited. 

The  change  by  a  tenant  of  the  name 
of  a  hotel,  which  he  had  theretofore 
designated  by  his  family  name,  to  a 
more  general  title,  is  not  an  alteration 
of  the  property  leased  which  would 
justify  an  annulment  of  the  lease. 
Sieward  v.  Denechaud  (1908)  120  La. 
720,  45  So.  561. 

No  breach  of  a  stipulation  in  a  lease 
not  to  make  alterations,  such  as  will 
sustain  the  lessor's  right  of  entry  for 
forfeiture,  is  shown  by  the  lessee's, 
erection  of  a  building  upon  the  ad- 
jacent lot  of  another  person,  and 
which,  it  is  alleged,  has  affected  the 
light  and  air  in  reference  to  the  build- 
ing leased.  Atkins  v.  Chilson  (1845) 
9  Met.  (Mass.)  52. 

Alterations  made  by  a  tenant  in 
leased  buildings  used  for  business 
purposes,  and  which  consist  in  putting 
in  a  new  floor  in  place  of  one  which 
was  insecure,  and  removing  rotten 
partitions  and  an  old  stairway,  and 
building  a  new  front  further  back 
from  the  walk  than  the  old  one,  do 
not  constitute  waste  for  which  the 
lease  should  be  declared  forfeited,  un- 
der a  clause  that  the  lessee  will  not 
commit  any  waste,  where  the  building 
has  not  been  so  changed  or  altered 
that  it  cannot  be  restored.  Abel  v. 
Wuesten  (1911)  141  Ky.  766,  133  S.  W. 
774,  Ann.  Cas.  1912C,  389,  on  rehear- 
ing in  (1911)  143  Ky.  513,  136  S.  W. 
867,  Ann.  Cas.  1912C,  391. 

But,  on  rehearing  in  143  Ky.  513,  the 
court  held  that  the  alterations  were 
so  radical  as  substantially  to  change 
the  character  of  the  building,  and  that 
in  making  them  the  tenant  committed 


waste,  working  a  forfeiture  of  the 
lease.  In  this  case  the  tenant  had  the 
oral  consent  of  the  landlord  to  make 
the  alterations,  which  was  held  not  to 
protect  him  in  view  of  the  requirement 
of  the  statute  that  the  landlord  must 
consent  in  writing  to  the  commission 
of  the  waste. 

A  lease  containing  a  covenant  to  re- 
pair and  to  ke^p  in  repair  the  leased 
premises,  together  with  such  build- 
ings, improvements,  or  additions  as 
might  be  made  during  the  term,  is  not 
forfeited  by  the  acts  of  the  lessee  in 
changing  the  lower  part  of  the  house 
into  a  shop,  enlarging  windows  and 
in  making  a  new  door  in  a  partition 
and  stopping  up  an  old  one.  Doe  ex 
dem.  Dalton  v.  Jones  (1832)  4  Bam. 
&  Ad.  126,  110  Eng.  Reprint,  403,  1 
Nev.  &  M.  6,  2  L.  J.  K.  B.  N.  S.  11. 

Relief  from  forfeiture  of  a  lease 
will  not  be  granted,  when  the  lessees 
have  committed  waste  by  opening  a 
doorway  and  removing  a  wall,  in  vio- 
lation of  a  covenant  to  keep  in  good 
repair  the  buildings,  walls,  and  fences, 
where,  instead  of  offering  to  make 
good  the  waste  if  it  be  possible  to  do 
so,  they  claim  the  right  to  maintain 
the  alterations,  which  were  made  to 
convert  the  property  into  a  theater. 
Rose,  V.  Spicer  [1911]  2  K.  B.  (Eng.) 
234,  80  L.  J.  K.  B.  N.  S.  1011,  104  L.  T. 
N.  S.  619,  55  Sol.  Jo.  405,  27  Times  L. 
R.  367. 

Under  a  lease  containing  a  proviso 
for  re-entry  if  the  lessee  committed 
waste  to  the  value  of  10  shillings,  the 
question  whether  waste  was  commit- 
ted to  that  extent  should  be  submitted 
to  the  jury,  where  the  act  complained 
of  consisted  in  pulling  down  an  old 
building,  and  it  is  possible  that  the 
value  of  the  reversion  might  be  in- 
creased by  the  alteration.  Doe  ex 
dem.  Darlington  v.  Bond  (1826)  5 
Bam.  &  C.  855,  108  Eng.  Reprint,  318, 
8  Dowl.  &  R.  738,  5  L.  J.  K.  B.  68,  29 
Revised  Rep.  436. 

Breach  of  a  covenant  not  to  make 
any  alterations  in  leased  premises 
without  the  written  consent  of  the  les- 
sor, under  penalty  of  forfeiture,  is 
held  waived  where  the  lessees  request- 
ed the  lessor  to  put  in  some  stairs  to 
give  access  to  the  basement  of  the  de- 
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mised  premises,  and  the  lessor  told 
them  they  might  use  old  stairs  in  the 
basement  for  that  purpose,  which  they 
did,  making  the  necessary  opening  in 
the  floor.  Moses  v.  Loomis  (1895) 
156  IlL  392,  47  Am.  St.  Rep.  194,  40 
N.  E.  952,  affirming  (1894)  55  111.  App. 
342. 

And  in  an  action  of  forcible  entry 
and  detainer  brought  upon  the  ground 
of  a  forfeiture  of  a  lease  by  making 
alterations  in  the  building  without  the 
lessor's  consent,  and  contrary  to  the 
terms  of  the  lease,  it  is  error  to  strike 
from  the  answer  averments  that  the 
alterations  were  made  with  the  full 
knowledge  of  the  lessor,  who  contin- 
ued to  receive  rent  under  the  lease 
without  notifying  the  lessee,  until 
some  time  subsequently,  that  she  in- 
tended to  claim  a  forfeiture.  Petty- 
grove  V.  Rothschild  (1891)  2  Wash.  6, 
25  Pac.  907. 

e.  Repairs, 

Failure  of  a  tenant  to  repair  the  de- 
mised property,  in  accordance  with 
the  terms  of  the  lease,  was  con- 
sidered a  ground  of  forfeiture  in 
O'Byme  v.  Jebeles  &  C.  Confectionery 
Co.  (1910)  165  Ala.  183,  61  So.  633, 
holding  that  forfeiture  of  a  lease  in 
accordance  with  its  terms,  for  the  les- 
see's failure  to  keep  in  repair  and  in 
good  sanitary  condition,  a  building 
which  he  had  erected  thereon,  in  part 
consideration  of  the  rent,  will  not  be 
relieved  against  in  equity,  where  the 
lessee  had  permitted  the  floors  to  sink 
2  inches,  and  portions  of  the  roof  and 
floors  to  become  rotten,  and  had  failed 
to  keep  the  plumbing  in  repair. 

So,  a  lease  by  the  state  of  river  im- 


provements to  a  navigation  company 
will  be  rescinded,  according  to  its 
terms,  where  the  lessee  permitted  the 
improvements  to  become  and  remain 
out  of  repair  to  such  an  extent  that 
one  or  more  locks  and  dams  were  in 
danger  of  being  washed  out  and  de- 
stroyed, and  the  lessee  was  making  no 
attempt  to  repair  and  preserve  the  im- 
provements, and  was  unable  to  do  so 
because  of  insolvency.  Kentucky 
River  Nav.  Co.  v.  Com.  (1877)  13 
Bush.  (Ky.)  435. 

Such  neglect  of  a  tenant  to  repair 
the  leased  premises  as  will  lead  to  a 
forfeiture  of  the  lease  is  not  shown 
by  failure  to  replace  forthwith  a 
wooden  conductor,  the  absence  of 
which  occasioned  no  injury  to  the 
leased  buildings.  Atkins  v.  Chilson 
(1845)  9  Met.  (Mass.)  52. 

A  covenant  in  a  lease  of  a  cottage 
at  a  watering  and  bathing  place, 
which  provides  that  all  rights  of  the 
lessee  shall  cease  if  he  suffers  the 
cottage  to  be  out  of  repair  for  any  one 
bathing  season  during  the  continu- 
ance of  the  term,  is  absolute,  and  not 
contingent  upon  any  covenant  on  the 
part  of  the  lessor  to  keep  the  adjacent 
hotel  and  grounds  in  good  order  and 
repair.  Moyer  v.  Mitchell  (1880)  53 
Md.  171. 

But  a  lessee's  failure  to  repair  build- 
ings is  waived  where  he  prepared  to 
make  extensive  improvements  which 
would  have  covered  the  necessary  re- 
pairs, but  was  instructed  to  wait 
awhile,  by  the  lessor,  who  never 
directed  him  to  proceed.  Houghton  v. 
Cook  (1917)  91  Vt.  197,  100  Atl.  115. 

A.  W.  R. 


AUGUST  JOHNSON,  Respt., 

v. 

ROUCHLEAU-RAY  IRON  LAND  COMPANY. 
DEAN  IRON  COMPANY  et  al.,  Appts. 

Minnesota  Supreme  Court -^  June  7,  1018. 
(140  Minn.  289,  168  N.  W.  1.) 

Action  —  prematnrity  —  injury  to  property. 

1.  To  recover  damages  for  injury  to  real  property,  resulting  from  negli- 
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gence,  the  owner  must  wait  until  the  injury  or  damage  has  actually 
happened. 

[See  note  on  this  question  beginning  on  page  682.] 

—  anticipated  injury.  by  an  act  yet  to  happen  are  too  re- 

2.  Damages  based  upon  apprehen-     mote  and  speculative, 
sion  of  future  injury  to  real  property  [See  8  R.  C.  L.  542,  543,  545-548.] 


Appeal  by  defendants  Dean  Iron  Company  et  al.,  from  a  judgment  of 
the  District  Court  for  St.  Louis  County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries  to  certain  real  property.  Re-- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Abbott,  MacPhen-an,  Lewis,     jury  to  real  property.    Plaintiff  re- 


&  Gilbert  and  Baldwin,  Baldwin,  & 
Holmes,  for  appellants: 

Plaintiff  has  not  sustained  any  dam- 
age in  consequence  of  the  acts  of  de- 
fendants, either  proximate  or  natural, 
and  if  any  damage  whatever  has  been 
sustained,  it  must  be  and  is  remote 
and  speculative. 

Worcester  v.  Great  Falls  Mfg.  Co. 
41  Me.  159,  66  Am.  Dec.  217;  4  Suth- 
erland, Damages,  §  1048;  West  Leigh 
Colliery  Co.  v.  Tunnicliffe  &  Hampson 
[1908]  A.  C.  27,  5  B.  R.  C.  916,  77 
L.  J.  Ch.  N.  S.  102,  98  L.  T.  N.  S.  4, 
24  Times  L.  R.  146,  10  Ann.  Cas.  74; 
McGill  V.  Pintsch  Compressing  Co. 
140  Iowa,  429,  20  L.R.A.(N.S.)  466, 
118  N.  W.  786;  San  Antonio  v.  Mackey, 
22  Tex.  Civ.  App.  145,  54  S.  W.  33; 
Robb  V.  Carnegie  Bros.  145  Pa.  324, 
14  L.R.A.  329,  27  Am.  St.  Rep.  694,  22 
Atl.  649;  13  Cyc.  188;  Pullen  v. 
Wright,  34  Minn.  314,  26  N.  W.  394. 

Messrs.  Archer  &  Pickering,  for  re- 
spondent : 

Defendants  were  not  using  their 
property  in  such  a  manner  as  to  not 
injure  the  plaintiff. 

Barnes  v.  Masterson,  38  App.  Div. 
612,  56  N.  Y.  Supp.  939,  6  Am.  Neg. 
Rep.  143;  Hutchinson  v.  Schimmel- 
feder,  40  Pa.  396,  80  Am.  Dec.  582; 
Abrey  v.  Detroit,  127  Mich.  374,  86  N. 
W.  785 ;  Everett  v.  Paschall,  61  Wash. 
47,  31  L.R.A.(N.S.)  827,  111  Pac.  879, 
Ann.  Cas.  1912B,  1128. 

Damage  may  be  done  even  before  an 
actual  invasion  of  the  property  takes 

place. 

Everett  v.  Paschall,  supra;  Cooley, 
Torts,  1880  ed.  p.  607;  Berger  v. 
Minneapolis  Gaslight  Co.  60  Minn. 
296,  62  N.  W.  336. 

Qoinn,  J.,  delivered  the  opinion  of 
the  court: 
Action  to  recover  damages  for  in- 


covered  a  verdict  of  $400  against  the 
defendants  Arthur  Mining  Company 
and  Dean  Iron  Mining  Company. 
From  a  judgment  entered  thereon 
this  appeal  was  taken. 

The  village  of  Spina  is  situated 
on  the  Mesaba  range,  vehich  is  one 
of  the  principal  iron  mining  districts 
of  northern  Minnesota.  A  large 
part  of  the  iron  mining  in  this  re- 
gion is  done  by  the  system  known  as 
open  pit  mining.  This  system  ne- 
cessitates a  stripping  of  the  earth 
and  other  material  overlaying  the 
ore,  and  depositing  the  same  in 
dump  piles  in  convenient  localities. 
The  defendant  Arthur  Iron  Mining 
Company  held  a  mining  lease  upon 
the  southeast  quarter  of  the  north- 
east quarter  of  section  16,  township 
58  north,  range  19  west,  from  the 
ov^niers  thereof.  During  the  sum- 
mer of  1912,  that  company  entered 
into  a  contract  vdth  Butler  Brothers, 
for  the  stripping  of  a  certain  mine 
near  by,  and,  accordingly,  thereaft- 
er, and  prior  to  the  month  of 
December,  1915,  the  strippings 
therefrom  were  placed  by  Butler 
Brothers  in  a  dump  upon  the  tract 
of  land  above  described,  which  lies 
immediately  across  the  highway  on 
the  west  line  of  the  village  of  Spina. 
Thereafter  the  defendant  Dean  Iron 
Mining  Company  became  the  owner 
of  such  lease  by  assignment.  The 
plaintiff  ovnis  lots  6  and  7  in  block  5 
in  the  village  of  Spina,  upon  which 
is  situated,  at  a  distance  of  206  feet 
from  the  toe  or  base  of  the  dump  in 
question,  an  eleven-room  two-story 
dwelling,  in  which  he  resides  with 
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his  family.  On  June  13,  1916,  near 
the  northerly  part  of  the  east  end  of 
the  dump  a  large  mass  of  soft  wet 
mortar-like  material  gushed  out 
from  the  bottom  of  the  dump,  across 
the  highway,  and  a  distance  of  over 
200  feet  down  one  of  the  streets  of 
said  village,  carrying  with  it  for 
about  60  feet  severed  houses  with 
which  it  came  in  contact.  The  prop- 
erty of  the  plaintiff  was  not  located 
upon  this  street,  and  was  in  no  man- 
ner whatever  reached  by  the  mate- 
rial which  was  thus  forced  out  from 
the  bottom  of  the  dump.  The  basis 
of  plaintiff's  claim  to  a  right  of  re- 
covery, as  appears  from  the  com- 
plaint, is  that  the  ground  where  the 
dump. was  constructed  is  low,  spon- 
gy, and  slopes  toward  his  premises ; 
that  the  material  constituting  the 
dump  was  deposited  thereon  in  a 
careless  and  negligent  manner,  by 
making  the  dump  too  high,  the  in- 
cline too  steep,  and  by  depositing 
thereon  soft  earth,  quicksand,  and 
gravel  in  such  manner  as  to  cause 
the  same  to  give  way  and  slide  in 
large  quantities ;  that  a  large  portion 
thereof  did  give  way  and  slide  onto 
the  streets  in  masses,  and  that  an- 
other like  slide  is  liable  to  occur, 
and  strike  and  injure  his  premises, 
and  that  by  reason  thereof  the 
market  value  of  his  property  has 
been  greatly  diminished. 

At  the  trial  the  issues  were  fully 
litigated.  The  controlling  question 
here  for  consideration  is  whether 
the  evidence  sustains  the  verdict. 
Appellants  contend  that  it  is  not  suf- 
ficient to  sustain  the  verdict,  either 
as  to  negligence  or  damages.  We 
are  of  the  opinion  that,  even  though 
there  is  sufficient  showing  to  war- 
rant a  finding  of  negligence  in  the 
construction  and  maintenance  of  the 
dump,  yet  there  is  a  fatal  lack  of  evi- 
dence in  support  of  the  question  of 
damages.  Plaintiff  contends,  in 
both  his  pleading  and  proofs,  that 


the  reasonable  market  value  of  his 
property,  immediately  prior  to  the 
occurrence  of  the  slide  in  June,  1916, 
was  $4,000,  and  that  immediately 
thereafter,  because  of  the  apprehen- 
sion of  another  slide,  it  had  no  mar- 
ket value  whatever.  He  rests  his 
claim  for  damages  squarely  upon 
fear  or  apprehension  that,  because 
one  slide  has  occurred,  another  is 
likely  to  happen  at  any  time,  which 
might  strike  his  property,  and  that 
as  the  result  of  such  apprehension 
the  market  value  of  his  property  has 
been  greatly  diminished.  Respond- 
ent's contention  cannot  be  sustained. 
To  recover  damages  _^ 

for  injury  to  real  maVwitx"" 
property,  resulting  ^"oVeVy. 
from  negligence,  the 
owner  must  wait  until  the  injury  or 
damage  has  actually  happened.  It 
is  the  damage,  and  not  the  anticipa- 
tion thereof,  that  gives  rise  to  the 
cause  of  action.  The  following  cases 
are  analogous :  West  Leigh  Colliery 
Co.  v.  Tunnicliffe  &  Hampson  [1908] 
A.  C.  27,  5  B.  R.  C.  916,  77  L.  J.  Ch. 
N.  S.  102,  98  L.  T.  N.  S.  4,  24  Times 
L.  R.  146,  10  Ann.  Cas.  74;  McGill 
V.  Pintsch  Compressing  Co.  140 
Iowa,  429,  20  L.R.A.  (N.S.)  466, 118 
N.  W.  786 ;  Robb  v.  Carnegie  Bros. 
145  Pa.  324,  14  L.R.A.  329,  27  Am. 
St.  Rep.  694,  22  Atl.  649. 

In  the  instant  case,  apprehension 
of  a  future  slide,  though  founded  on 
the  known  fact  of  a  former  one,  does 
not  give  rise  to  a 
cause  of  action  for  .-anttoipatea 
damages.     To  hold  «»J«'y- 
otherwise  would  be 
to  allow  damages  for  depreciation 
in  the  market  value,  due  to  the  ap- 
prehension of  future  injury  by  neg- 
ligence, for  an  act  which  has  not  and 
may  nevej  happen.    Such  a  rule  of 
damages  would  be  too  remote  and 
speculative.    The  j  udgment  appealed 
from  must  be  set  aside. 

Reversed. 
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ANNOTATION. 

Depreciation  in  market  value  of  land  as  affecting  the  general  nde  diat  came 
of  acticm  arises  when  injury  is  inflicted,  and  not  ^dien  cause  is  created. 


There  are  some  cases,  infra,  in 
which  it  was  held  that  the  cause  of 
action,  under  certain  particular  cir- 
cumstances arises  as  soon  as  the 
cause  of  injury  is  created,  even  though 
there  is  no  actual  physical  injury  in- 
flicted at  that  time ;  since  the  creation 
of  the  cause  depreciates  the  market 
value  of  the  plaintiff's  property,  by 
reason  of  the  fixed  conclusion,  from 
obvious  facts,  that  injury  must  follow. 

In  none  of  these  cases,  however,  was 
negligence  the  cause  of  the  injury, 
so  they  can  be  distinguished  readily 
from  the  holding  in  the  reported  case 
(Johnson  v.  Rouchleau-Ray  Iron 
Land  Co.  ante,  679).  The  principle 
is  not  applicable  to  cases  in  which 
there  is  a  right  to  successive  actions, 
since  it  assumes  that  all  consequences 
are  obvious  as  soon  as  the  cause  is 
created,  and  the  principle  as  to  depre- 
ciation in  market  value  of  land,  as  a 
measure  of  damages,  is  not,  as  a  rule, 
applied  where  there  is  a  right  to  suc- 
cessive actions.  Depreciation  in  mar- 
ket value,  as  a  measure  of  damages, 
is  not  within  the  scope  of  this  anno- 
tation, except  to  the  extent  that  it  af- 
fects the  question  of  time  when  cause 
of  action  arises. 

In  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Cook  (1893)  57  Ark.  387,  21  S.  W. 
1066,  it  was  held  that  the  depreciation 
in  the  salable  value  of  the  land,  apart 
from  actual  injuries  to  the  land,  can 
form  no  part  of  the  estimate  of  dam- 
ages where  there  is  a  right  to  succes- 
sive actions,  the  court  saying :  "In  the 
case  of  Pinney  v.  Berry  (1875)  61  Mo. 
359,  the  court  considered  the  correct- 
ness of  the  rule  announced  in  the  in- 
struction under  consideration,  as  ap- 
plicable to  this  class  of  cases;  and 
Judge  Napton,  for  the  court,  says :  'It 
is  obvious  that  this  rule  has  no  appli- 
cation to  such  nuisances  as  may  be 
removed  the  day  after  the  verdict,  or 
for  the  continuance  of  which  a  second 
or  third  action  may  be  maintained,  or 
which  may  be  abated  at  the  instance 
of  the  injured  party,  by  the  order  of  a 
competent  court.    The  plaintiff  is  only 


entitled  to  compensation  for  the  loss 
actually  sustained  prior  to  the  suit» 
by  the  nuisance.'  The  rule  approved 
was  that  the  damages  were  the  loss 
to  the  rental  value  of  the  land,  not  to 
its  salable  value  as  an  absolute  es- 
tate, caused  by  the  nuisance.  To  the 
same  effect  are  a  number  of  authori- 
ties. Battishill  v.  Reed  (1856)  18 
C.  B.  696,  139  Eng.  Reprint,  1544,  25 
L.  J.  C.  P.  N.  S.  290,  4  Week.  Rep.  603 ; 
Troy  V.  Cheshire  R.  Co.  (1851)  23 
N.  H.  83,  55  Am.  Dec.  177;  Uline  v. 
New  York  C.  &  H.  R.  R.  Co.  (1885)  101 
N.  Y.  98,  54  Am.  Rep.  661,  4  N.  E.  536; 
Joseph  Schlitz  Brewing  Co.  v.  Compton 
(1892)  142  111.  511,  18  L.R.A.  390,  34 
Am.  St.  Rep.  92,  32  N.  E.  693;  Bare 
V.  Hoffman  (1875)  79  Pa.  71,  21  Am. 
Rep.  42;  3  Sutherland,  Damages,  § 
1039;  5  Am.  &  Eng.  Enc.  Law,  pp. 
16,  17  and  note." 

And  where  the  injury  is  due  to  the 
negligent  construction  of  a  thing  or 
structure,  there  is  a  right  to  successive 
actions,  even  though  the  thing  or 
structure  would  be  legal  or  nonabata- 
ble  if  it  had  been  properly  constructed. 
In  Turner  v.  J.  M.  Brooks  &  Sons 
(1912)  151  Ky.  310,  L.R.A.1916E,  958, 
151  S.  W.  948,  the  court  said:  "De- 
fendants insist  that  as  the  blasting 
was  all  done,  and  the  property  per- 
manently injured,  prior  to  the  time  of 
Its  purchase  by  plaintiffs,  the  right  of 
action  for  such  injury  was  in  Huff 
alone,  and  that,  as  plaintiffs  purchased 
the  property  in  its  depreciated  condi- 
tion, they  are  not  entitled  to  recover. 
If  this  were  the  case  of  a  permanent 
structure,  lawfully  and  properly  built, 
the  contention  of  the  defendants 
would  be  sound,  for  in  that  event 
there  could  be  only  one  recovery  for 
all  damages,  past,  present,  and  future, 
and  the  vendor  Huff  alone  would  be 
entitled  to  recover.  Louisville  &  N. 
R.  Co.  V.  Lambert  (1908)  33  Ky.  L. 
Rep.  199,  110  S.  W.  805;  Louisville  & 
N.  R.  Co.  V.  Orr  (1891)  91  Ky.  109,  15 
S.  W.  8;  Hay  v.  Lexington  CISOS) 
114  Ky.  669,  71  S.  W.  867;  Richmond 
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V.  Gentry  (1910)  136  Ky.  319,  136  Am. 
St.  Rep.  255,  124  S.  W.  337;  Stickley 
V.  Chesapeake  &  0.  R.  Co.  (1892)  93 
Ky.  323,  20  S.  W.  261.  But  even  in  the 
case  of  a  permanent  structure,  if  the 
structure  be  unlawfully  or  negligently 
built,  and  by  reason  thereof  injury  is 
inflicted  from  time  to  time,  there  may 
be  recurring  recoveries.  Louisville  v. 
Colebume  (1900)  108  Ky.  420,  56  S.  W. 
681;  Klosterman  v.  Chesapeake  &  0. 
R.  Co.  (1900)  22  Ky.  L.  Rep.  192,  56 
S.  W.  820;  Finley  v.  Williamsburg 
(1903)  24  Ky.  L.  Rep.  1338,  71  S.  W. 
502;  Madisonville,  H.  &  E.  R.  Co.  v. 
Graham  (1912)  147  Ky.  604,  144  S.  W. 
737.  This  is  not  a  case  of  a  structure. 
The  act  of  the  defendants  in  blasting 
the  stone  into  the  river,  and  permit- 
ting it  to  remain  there  to  the  injury 
of  others,  was  not  based  on  any  sem- 
blance of  right.  Being  unlawful  and 
wrongful  from  the  very  outset,  we  see 
no  way  in  which  it  may  become  right- 
ful as  to  the  owners  of  the  land,  so 
long  as  any  recurring  injury  occurs, 
unless  by  release,  or  grant,  or  the  pay- 
ment of  a  sum  covering  all  damages, 
past,  present,  and  future.  Until  this 
be  done,  or  the  nuisance  be  abated, 
recoveries  miay  be  had  for  each  recur- 
ring injury.  As  recoveries  may  be  had 
for  each  recurring  injury,  it  follows 
that  the  right  of  action  for  each  re- 
curring injury  is  in  the  owner  of  the 
premises  at  the  time  the  injury  re- 
sults, and  a  payment  to  a  former  own- 
er after  he  has  parted  with  title,  for 
injuries  resulting  to  the  property 
while  owned  by  him,  is  no  defense  to 
an  action  by  a  subsequent  owner,  for 
injuries  to  the  premises  occurring 
after  his  purchase.  As  there  was  evi- 
dence tending  to  show  an  injury  to 
the  property  after  its  purchase  by  the 
plaintiffs,  and  that  this  injury  result- 
ed from  an  unlawful  act  of  the  defend- 
ants in  blasting  the  stones  into  the 
river  and  diverting  its  flow,  it  follows 
that  the  trial  court  erred  in  giving  a 
peremptory  instruction  in  favor  of  de- 
fendants." A  number  of  cases  sup- 
porting this  collateral  point  are  cited 
in  L.R.A.1916E,  1027,  note  85. 

It  may  also  be  said  that  the  over- 
whelming weight  of  authority,  both 
English  and  American,  sustains  the 


proposition  that,  unless  there  is  an 
invasion  of  plaintiff's  property  such 
as  to  make  an  action  on  case  or  tres- 
pass an  appropriate  action,  even 
though  the  injury  is  not  caused  by 
negligence,  but  by  a  nuisance,  the 
right  of  action  does  not  arise  until 
some  injury  to  plaintiff's  property  has 
accrued.  See  cases  cited  in  L.R.A. 
1916E,  999  and  1006,  notes  13  and  16. 

But  in  a  few  cases  the  courts  have 
pointed  out  the  fact  that  permanent 
depreciation  in  the  value  of  plaintiff's 
property,  caused  by  the  certainty  that 
injury  must  result  from  the  cause,  is 
in  itself  the  real  injury.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  V.  Cook  a893)  57 
Ark.  387,  21  S.  W.  1066  (converse 
holding;  see  same  case,  supra) ;  Louis- 
ville &  N.  R.  Co.  V.  Lambert  (1908) 
33  Ky.  L.  Rep.  199,  110  S.  W.  305; 
Heard  v.  Middlesex  Canal  (1842)  5 
Met.  (Mass.)  81;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Davis  (1910)  26  Okla.  434, 
109  Pac.  214;  St.  Louis  &  S.  F.  R.  Co. 
V.  Stephenson  (1914)  43  Okla.  676, 
L.R.A.1916E,  966,  144  Pac.  387. 

In  none  of  these  cases,  however,  did 
the  case  arise  in  consequence  of  the 
plaintiff  having  brought  his  action  be- 
fore there  was  any  physical  injury  to 
his  property.  This  fact  may,  or  it 
may  not,  be  important,  depending  upon 
whether  or  not  the  cause  of  action 
might  be  held  to  arise  for  one  purpose, 
where  it  would  not  arise  until  a  later 
time  for  another. 

In  Louisville  &  N.  R.  Co.  v.  Lambert 
(1908)  33  Ky.  L.  Rep.  199,  110  S.  W. 
305,  supra,  the  court  said:  "In  this 
case  appellant  not  only  had  the  right 
to  construct  the  wall,  but  was  actually 
engaged  in  its  construction  at  the  time 
a  portion  of  the  property  was  sold. 
The  work  had  progressed  to  such  an 
extent  as  to  make  the  construction  of 
the  wall  reasonably  certain.  While 
the  injury  to  the  two  lots  first  sold 
was  not  complete,  the  effect  was  prac- 
tically the  same,  for  every  person  de- 
siring to  purchase  the  lot  in  question 
had  the  right  to  assume,  and  would 
assume,  that  the  wall  would  be  com- 
pleted, "and  as  a  matter  of  fact  it  was 
completed.  The  appellee  being  the 
owner  of  the  lots  when  thus  injured, 
we  think  he  was  entitled  to  recover 
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such  damages  as  his  property  sus- 
tained. Appellant  next  complains  of 
the  instructions  given  by  the  court. 
In  order  to  find  for  appellee,  the  jury 
were  told  in  effect  that  they  must  be- 
lieve that  the  lots  were  damaged  or 
impaired  in  their  market  value  by  the 
construction  of  said  wall  or  the  oper- 
ation of  trains  thereon,  by  reason  of 
obstructions  to  the  view  or  to  the 
ingress  and  egress  to  and  from  the 
same;  that  as  to  the  lot  that  was  sold 
after  the  completion  of  the  wall,  the 
measure  of  damage  was  the  difference 
in  the  market  value  of  the  property 
just  before  it  became  generally  known 
that  the  work  would  be  done,  and  its 
market  value  just  after  the  work  was 
done;  while  in  the  case  of  the  lots  that 
were  sold  during  the  construction  of 
the  wall,  the  measure  of  damage  was 
the  difference  in  the  market  value  be- 
fore it  became  generally  known  that 
the  work  would  be  done,  and  the 
market  value  at  the  date  of  the  sale 
of  the  property.  This  instruction,  we 
think,  is  in  accord  with  the  rule  laid 
down  in  Louisville  &  N.  R.  Co.  v.  Cum- 
nock (1903)  25  Ky.  L.  Rep.  1330,  77 
S.  W.  933,  and  Hepderson  v.  Crowder 
(1906)  28  Ky.  L.  Rep.  1255,  91  S.  W. 
1120,  the  only  difference  being  that 
the  instruction  was  changed  so  as  to 
conform  to  the  facts  of  this  case.  The 
next  question  is:  When  did  the  Stat- 
ute of  Limitations  begin  to  run?  The 
work  was  begun  in  April,  1901.  A 
portion  of  it  had  been  finished  at  the 
time  of  the  sale  of  the  first  two  lots. 
The  wall  was  completed  at  the  time 
of  the  sale  of  the  third  lot.  The 
law  is  well  settled  that,  where  an 
injury  to  real  estate  results  from  the 
construction  of  a  permanent  struc- 
ture, the  cause  of  action  accrues  upon 
the  completion  of  the  structure. 
Louisville  &  N.  R.  Co.  v.  Orr  (1891)  91 
Ky.  109,  15  S.  W.  8 ;  Hay  v.  Lexington 
(1903)  114  Ky.  665,  71  S.  W.  867; 
Johnson  v.  Owensboro  &  N.  R.  Co. 
(1896)  18  Ky.  L.  Rep.  276,  36  S.  W.  8; 
Oliver  v.  Illinois  C.  R.  Co.  (1903)  25 
Ky.  L.  Rep.  285,  74  S.  W.  1078.  It  may 
be  contended,  however,  that  as  the 
cause  of  action  does  not  accrue  until 
after  the  completion  of  the  permanent 
structure,  and  that  as  appellee  sold 


two  lots  before  the  structure  was  com- 
plete, he  thereby  parted  with  his  right 
of  action.  But  this  is  not  the  case,  for 
the  purchaser  did  not  purchase  the 
right  of  action  unless  he  paid  what 
the  land  was  worth  before  it  became 
generally  known  that  the  structure 
would  be  erected.  By  buying  the  prop- 
erty at  a  reduced  price  because  of  the 
permanent  injury,  he  left  the  right  of 
action  in  him  who  owned  the  property 
when  the  injury  to  all  intents  and 
purposes  was  done.  To  hold  other- 
wise would  be  to  deprive  the  seller  of 
a  right  of  action  for  damages  which 
he  alone  sustained,  and  to  transfer  the 
right  of  action  to  another  who  in  fact 
suffered  no  damage.  Of  this  rule  the 
party  causing  the  damage  cannot  com- 
plain, for  he  responds  but  once  for  all 
damages  resulting  from  the  construc- 
tion of  the  elevated  tracks  and  the  law- 
ful operation  of  the  trains  thereon." 
So,  in  Heard  v.  Middlesex  Canal 
(1842)  5  Met.  (Mass.)  81,  supra, 
where  the  action  was  under  a  statute 
giving  a  right  of  recovery  for  land 
flooded  by  a  dam,  similar  to  compen- 
sation for  land  taken  by  eminent  do- 
main, and  the  question  was  whether 
the  action  had  been  brought  within 
one  year  after  "the  damage  was  done," 
the  court  said:  ''Upon  this  question, 
the  court  are  of  opinion  that  the  ap- 
plication for  damages,  and  the  legal 
proceedings  consequent  thereon,  must 
be  commenced  within  one  year  from 
the  time  of  the  damage  done,  and  that, 
within  the  meaning  and  true  construc- 
tion of  this  act,  the  damage  is  done  to 
the  proprietor  of  adjacent  meadows, 
whose  land  will  be  flowed,  when  the 
permanent  dam  is  erected,  the  natural 
and  necessary  effect  and  operation,  as 
well  as  the  obvious' and  avowed  pur- 
pose, of  which  are,  to  raise  a  head  of 
water  for  the  permanent  supply  of  a 
canal.  This  conclusion,  we  think,  re- 
sults as  well  from  the  terms,  as  from 
the  manifest  objects  and  policy  of  the 
act." 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Stephen- 
son (1914)  43  Okla.  676,  L.R.A.1916B, 
966, 144  Pac.  387,  supra,  damages  were 
claimed  for  injury  to  plaintiff's  farm 
land  and  crops,  caused  by  obstructing 
the  flow  of  surface  water  therefrom 
by  the  defendant  constructing  a  rail- 
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road  embankment  before  plaintiff  se- 
cured title  to  the  land,  the  embank- 
ment having  no  culvert.  It  was  held 
that  the  right  of  action  arose  when  the 
embankment  was  constructed,  for 
the  reason  that  it  was  obvious  that  the 
embankment  would  stop  the  free  flow 
of  the  water  from  the  time  that  it  was 
constructed,  and  plaintiff  must  have 
considered  that  issue  when  buying  the 
land.  The  court  said:  "It  will  be 
observed  that  the  petition  alleges,  and 
the  uncontroverted  testimony  shows, 
that  the  only  damage  to  the  land  of 
the  plaintiff  was  occasioned  by  the  act 
of  the  defendant  in  constructing  the 
embankment  and  failing  to  provide 
proper  and  sufficient  culverts  to  enable 
the  surface  water  to  run  off  as  it  had 
done  before  the  construction  of  the 
embankment.  There  is  neither  alle- 
gation nor  proof  that  plaintiff  suffered 
damage  by  reason  of  the  use  and  main- 
tenance of  the  embankment  by  de- 
fendant, nor  is  it  alleged  or  attempted 
to  be  shown  by  the  evidence  that  said 
embankment  was  carelessly  or  negli- 
gently constructed  or  maintained. 
While  the  rule  is  well  established 
that  there  may  be  as  many  successive 
recoveries  as  there  are  successive 
injuries  caused  by  a  permanent  struc- 
ture, when  its  construction  and  con- 
tinuance are  not  in  themselves  neces- 
sarily injurious,  yet,  where  the  plead- 
ings and  evidence,  as  in  the  instant 


case,  show  conclusively  that  the  per- 
manent character  of  a  railroad  em- 
bankment, and  its  continuance  as 
originally  constructed,  necessarily  pro- 
duced the  injury  to  the  freehold  and 
caused  the  depreciation  in  the  value 
thereof  complained  of  at  the  time  of 
construction,  and  that  such  injury  had 
wholly  occurred  when  plaintiff  ac- 
quired the  land,  it  must  be  held  that 
she  took  it  in  its  then  known  condi- 
tion ;  and  the  issuance  of  a  patent  con- 
veying to  her  such  land  did  not  confer 
upon  her  a  right  of  action  for  the 
recovery  of  damages  for  injuries 
thereto,  occurring  prior  to  her  acquisi- 
tion of  title." 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Anderson  (1896)  62  Ark.  360,  35  S.  W. 
791,  citing  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Morris  (1880)  35  Ark.  622,  and  Lit- 
tle Rock  &  Ft.  S.  R.  Co.  V.  Chapman 
(1882)  39  Ark.  463,  43  Am.  Rep.  280, 
it  was  held  that  where  a  railroad  em- 
bankment was  constructed  solidly 
across  a  drain,  causing  damage  to  the 
land  drained,  so  that  the  result  was  ob- 
vious and  the  damage  capable  of  being 
estimated,  the  right  of  action  arose 
when  the  embankment  was  construct- 
ed, that  there  could  be  but  one  recov- 
ery, and  that  the  measure  of  damage 
would  be  the  difference  between  the 
value  of  the  land  "as  it  would  have 
been  with  the  ditch  open,  and  its  value 
with  the  ditch  closed."      J.  W.  M. 


HENRY  D.  QUINBY,  Individually  and  as  Comptroller  of  the  City  of 

Rochester,  et  al.,  Appts., 

v. 
PUBLIC  SERVICE  COMMISSION  of  the  State  of  New  York  for  the 

Second  District  et  al.,  Respts. 

New  Tork  Court  of  Appeals  —  ApHl  6,  1918. 
(223  N.  Y.  244,  P.U.R.1918D,  30,  119  N.  E.  433.) 

Public  Service  Commission  —  alteration  of  contract  rates. 

1.  Power  conferred  upon  a  Public  Service  Commission  to  regulate  rates 
fixed  by  statute  does  not  include  power  to  regulate  those  fixed  by  contract 
between  a  municipal  corporation  and  a  street  railway  occupying  its  streets, 
as  embodied  in  the  railway  company's  franchise,  which,  under  the  Con- 
stitution, can  be  granted  only  on  consent  of  the  local  authorities. 

[See  note  on  this  question  beginning  on  page  730.] 
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Prohibition  —  preventing  action   of 
Public  Service  Commission. 

2.  Prohibition  will  not  lie  to  prevent 
action  of  the  Public  Service  Commis- 
sion in  undertaking  to  change  the  fare 
fixed  for  a  street  car  company  by  a 
franchise  ordinance,  if  the  Commis- 
sion has  jurisdiction  of  the  subject- 
matter,  and  the  only  question  is  that 
of  power  to  grant  the  particular  relief 
prayed  for. 

[See  22  R.  C.  L.  9,  17,  19,  et  seq.] 

Public  Service  Commission  —  power 
to  increase  rate. 

3.  A  Public  Service  Commission  has 
power  to  deal  with  the  regulation  of 
rates  of  fare  charged  by  railroad  com- 
panies, without  limitation  or  restric- 
tion, and  may  increase  as  well  as  de- 
crease such  rates. 

—  power  to  raise  street  car  fares. 

4.  A  provision  in  a  city  charter  fix- 
ing the  maximum  rate  to  be  charged 
by  street  railways  operating  within 
the  city  limits  does  not  prevent  an  in- 
crease of  fare  by  the  Public  Service 


Commission,  which  is  granted  authori- 
ty, when  it  finds  a  maximum  rate  in- 
sufficient, to  determine  and  fix  a  just 
rate,  where  the  general  railroad  law 
fixes  a  maximum  rate  for  street  rail- 
ways, but  reserves  the  right  to  regu- 
late the  rates  of  any  road  operated 
under  its  provisions. 
[See  19  R.  C.  L.  1169.] 

Contract  —  rates  of  street  car  com- 
pany —  power  of  municipality. 

5.  Power  in  a  municipal  corporation 
irrevocably  to  establish  rates  for  a 
street  car  company  is  not  essential 
to  its  consent  to  the  use  of  its  streets 
by  the  company  and  will  not  be  im- 
plied, but  the  legislature  is  at  all 
times  supreme  in  the  matter. 

[See  19  R.  C.  L.  1159.] 

Prohibition  —  when  lies. 

6.  Prohibition  is  the  proper  remedy 
to  prevent  action  by  a  Public  Service 
Commission  in  matters  over  which  it 
has  no  jurisdiction. 

[See  22  R.  C.  L.  20.] 


(Hiscock,  Ch.  J.,  and  Collin,  J.,  dissent.) 


Appeal  by  applicants  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  affirming  an  order  of  a  Special  Term 
for  Rensselaer  County,  denying  an  application  for  an  alternative  writ  of 
prohibition  to  restrain  the  respondent  Commission  from  proceeding  upon 
a  petition  of  the  respondent  railway  for  permission  to  increase  its  rate  of 
fare  to  6  cents.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  B.  B.  Cunningham^  for  appel-     solidated  Gas  Co.  114  App.  Diy.  216, 


lants : 

The  legislature  by  a  special  act, 
passed  after  the  Public  Service  Com- 
missions Law,  has  definitely  and  con- 
clusively fixed  the  rate  of  fare  in  the 
city  of  Rochester  at  5  cents. 

Willis  V.  Rochester,  219  N.  Y.  427, 
114  N.  E.  851;  People  ex  rel.  Wood- 
ward V.  Draper,  142  App.  Div.  102, 
127  N.  Y.  Supp.  14,  affirmed  in  202 
N.  Y.  612,  96  N.  E.  1128;  Young  v. 
Dake,  5  N.  Y.  463,  55  Am.  Dec.  356; 
McDermott  v.  Nassau  Electric  R.  Co. 
85  Hun,  422,  32  N.  Y.  Supp.  884,  af- 
firmed in  147  N.  Y.  700,  42  N.  E.  724; 
People  ex  rel.  Heinrich  v.  Travis,  175 
App.  Div.  721,  161  N.  Y.  Supp.  860; 
Excelsior  Petroleum  Co.  v.  Lacey,  63 
N.  Y.  422 ;  Admiral  Realty  Co.  v.  New 
York,  206  N.  Y.  110,  99  N.  E.  241,  Ann. 
Cas.  1914A,  1054 ;  Brooklyn  Union  Gas 
Co.  V.  New  York,  188  N.  Y.  334,  15 
L.R.A.(N.S.)  763,  117  Am.  St.  Rep. 
868,  81  N.  E.  141;  Richman  v.  Con- 


100  N.  Y.  Supp.  81,  affirmed  in  186  N. 
Y.  209,  78  N.  E.  871;  Pond  v.  New 
Rochelle  Water  Co.  183  N.  Y.  330,  1 
L.R.A.(N.S.)  958,  76  N.  E.  211,  5  Ann. 
Cas.  504;  Farnsworth  v.  Boro  Oil  & 
Gas  Co.  216  N.  Y.  40,  109  N.  E.  860; 
Columbus  V.  Mercantile  Trust  &  D.  Co. 
218  U.  S.  645,  54  L.  ed.  1193,  31  Sup. 
Ct.  Rep.  105. 

The  railway  company  has  agreed 
with  the  city  of  Rochester  to  limit  to 
5  cents  its  rate  of  fare  within  the  city 
limits,  and  as  a  consideration  therefoV 
the  city,  under  its  constitutional  pow- 
ers, has  granted  consent  to  the  street 
railway  company  to  construct  and 
operate  its  street  railway  lines. 

Kittinger  v.  Buffalo  Traction  Co.  160 
N.  Y.  377,  54  N.  E.  1081 ;  People  ex  rel. 
West  Side  Street  R.  Co.  v.  Barnard, 
110  N.  Y.  548,  18  N.  E.  354;  Willcox  v. 
Richmond  Light  &  R.  Co.  142  App.  Div, 
44,  128  N.  Y.  Supp.  266,  affirmed  in 
202  N.  Y.  515,  95  N.  E.  1141;  Public 
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Service  Commission  v.  Westchester 
Street  R.  Co.  206  N.  Y.  209,  99  N,  E. 
536;  Willis  v.  Rochester,  219  N.  Y.  427, 
114  N.  E.  851 ;  Allegheny  v.  Millville, 
B.  &  S.  Street  R.  Co.  169  Pa.  411,  28 
Atl.  202;  Plymouth  Twp.  v.  Chestnut 
Hill  &  N.  R.  Co.  168  Pa.  181,  32  Atl. 
19;  Minersville  v.  Schuylkill  Electric 
R.  Co.  205  Pa.  401,  54  Atl.  1050;  Mc- 
Keesport  v.  Pittsburg,  M.  &  C.  R.  Co. 
213  Pa.  544,  62  Atl.  1075. 

The  street  railway  company  is  es- 
topped from  attacking  the  rate  as  un- 
reasonable. 

Pond  V.  New  Rochelle  Water  Co.  183 
N.  Y.  330,  1  L.R.A.  (N.S.)  958,  76  N.  E. 
211,  5  Ann.  Cas.  504;  Farnsworth  v. 
Boro  Oil  &  Gas  Co.  216  N.  Y.  40,  109 
N.  E.  860. 

The  legislature,  in  granting  power 
to  the  Public  Service  Commission  to 
increase  rates  of  fare,  did  not  intend 
that  such  power  should  apply  to  rates 
fixed  by  contract  or  in  franchises. 

Admiral  Realty  Co.  v.  New  York, 
206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas. 
1914A,  1054;  People  ex  rel.  Ulster  & 

D.  R.  Co.  V.  Public  Service  Commis- 
sion, 171  App.  Div.  607,  P.U.R.1916E, 
243,  156  N.  Y.  Supp.  1065,  affirmed  in 
218  N.  Y.  643,  112  N.  E.  1071. 

Prohibition  is  the  proper  remedy 
when  the  tribunal  sought  to  be  pro- 
hibited has  assumed  jurisdiction  not 
conferred  upon  it,  or  is  attempting  to 
exercise  authority  in  excess  of  the  ju- 
risdiction conferred. 

Mclntyre  v.  Sawyer,  179  App.  Div. 
535,  166  N.  Y.  Supp.  631;  People  ex 
rel.  Jones  v.  Sherman,  66  App.  Div, 
231,  72  N.  Y.  Supp.  718 ;  People  ex  rel. 
Metz  V.  Dayton,  120  App.  Div.  814, 
105  N.  Y.  Supp.  809,  affirmed  in  189 
N.  Y.  460,  121  Am.  St.  Rep.  909,  82  N. 

E.  507;  Sweet  v.  Hulbert,  51  Barb. 
312;  People  ex  rel.  Higgins  v.  Mc- 
Adam,  22  Hun,  559 ;  People  ex  rel.  Bal- 
lin  V.  Smith,  184  N.  Y.  96,  76  N.  E. 
925;  People  ex  rel.  Toy  v.  Mayer,  71 
Hun,  182,  24  N.  Y.  Supp.  621;  People 
€X  rel.  Sprague  v.  Fitzgerald,  15  App. 
Div.  539,  44  N.  Y.  Supp.  556. 

Messrs.  Terence  Farley  and  Edgar 
J.  Kohler,  with  Mr.  William  P.  Burr, 
for  New  York  City,  intervener. 

Messrs.  Richard  C.  S.  Drummond, 
Stewart  F.  Hancock,  Boyd  S.  McDow- 
ell, Thomaa  H.  Guy,  and  August  Mer- 
rill for  various  cities  of  the  state. 

Mr.  Ledyard  P.  Hale  for  respondent 
Public  Service  Commission. 


Mr.  Daniel  M.  Beach,  with  Messrs. 
Keman  &  Keiiian,  for  respondent  rail- 
ways : 

The  power  to  regulate  the'  rate  of 
fare  of  a  railroad  corporation,  whether 
by  increasing  or  reducing  the  same,  is 
at  all  times  reserved  to  the  state,  and, 
in  its  discretion,  the  power  may  be  de- 
volved by  the  legislature  upon  a  proper 
body  organized  and  formed  for  such 
purpose. 

People  ex  rel.  Kimball  v.  Boston  & 
A.  R.  Co.  70  N.  Y.  569;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Saratoga  Springs  v.  Saratoga  Gas,  E. 
L.  &  P.  Co.  191  N.  Y.  123,  18  L.R.A. 
(N.S.)  713,  83  N.  E.  693,  14  Ann.  Cas. 
606;  People  ex  rel.  Central  Park,  N. 
&  E.  River  R.  Co.  v.  Wilcox,  194  N.  Y. 
383,  87  N.  E.  517;  People  ex  rel.  West- 
chester Street  R.  Co.  v.  Public  Service 
Commission,  168  App.  Div.  256,  143  N. 
Y.  Supp.  148;  People  ex  rel.  Cohoes 
R.  Co.  V.  Public  Service  Cctomission, 
143  App.  Div.  769, 128  N.  Y.  Supp.  384 ; 
People  ex  rel.  New  York,  N.  H.  &  H. 
R.  Co.  v.- Public  Service  Commission, 
159  App.  Div.  542,  145  N.  Y.  Supp.  503. 

By  §  49  of  the  Public  Service  Com- 
missions Law,  as  amended  by  the 
Laws  of  1910,  chapter  480,  and  by  the 
Laws  of  1910,  chapter  481  (Railroad 
Law,  §  181),  the  power  of  regulating 
the  rate  of  fares  of  street  railroad  cor- 
porations, embracing  the  right  to  in- 
crease as  well  as  to  reduce  the  same, 
has  been  devolved  upon  the  Public 
Service  Commission. 

People  ex  rel.  Ulster  &  D.  R.  Co.  v. 
Public  Service  Commission,  171  App. 
Div.  607,  P.U.R.1916E,  243,  156  N.  Y. 
Supp.  1065,  affirmed  in  218  N.  Y.  642, 
112  N.  E.  1071;  Re  Huntington  R.  Co. 
14  N.  Y.  Off.  Dept.  R.  305,  P.U.R. 
1918A,  249;  People  ex  rel.  Mason  v. 
McClave,  99  N.  Y.  89,  1  N.  E.  235; 
State  ex  rel.  Missouri  Southern  R.  Co. 
V.  Public  Service  Commission,  259  Mo. 
704,  168  S.  W.  1156;  State  ex  rel. 
Rhodes  v.  Public  Service  Commission, 
270  Mo.  547,  P.U.R.1917E,  315,  194  S. 
W.  287 ;  Board  of  Survey  v.  Bay  State 
Street  R.  Co.  224  Mass.  463,  113  N.  E. 
273 ;  State  ex  rel.  Public  Service  Com- 
mission V.  Baltimore  &  O.  R.  Co.  76 
W.  Va.  399,  P.U.R.1915D,  558,  85  S.  E. 
714;  Milwaukee  Electric  R.  &  Light 
Co.  V.  Railroad  Commission,  153  Wis. 
611,  L.R.A.1915F,  744,  142  N.  W.  491, 
Ann.  Cas.  1915A,  911. 

In  its  exercise  of  the  police  power, 
in  which  class  of  power  is  included  the 
power  to  regulate  the  fares  of  railroad 
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corporations,  the  legislature  cannot  be 
controlled  either  by  the  action  of  a 
previous  legislature  Or  by  the  provi- 
sions of  contracts  between  individuals 
or  corporations. 

Buffalo  East  Side  R.  Co.  v.  Buffalo 
Street  R.  Co.  Ill  N.  Y.  132,  2  L.R.A. 
384,  19  N.  E,  63 ;  People  ex  rel.  Cohoes 
R.  Co.  v.  Public  Service  Commission, 
143  App.  Div.  769, 128  N.  Y.  Supp.  384 ; 
Rochester  v.  Rochester  R.  Co.  182  N. 
Y.  99,  70  L.R.A.  773,  74  N.  E.  953; 
Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  238  U.  S.  174,  59 
L.  ed.  1254,  P.U.R.1915D,  591,  35  Sup. 
Ct.  Rep.  820;  Board  of  Survey  v.  Bay 
State  Street  R.  Co.  224  Mass.  463,  113 
N.  E.  273;  Denver  &  S.  P.  R.  Co.  v, 
Englewood,  62  Colo.  229,  —  A.L.R.  — , 
P.U.R.1916E.  134,  161  Pac.  15;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ct. 
Rep.  50;  Puget  Sound  Traction,  Light 
&  P.  Co.  V- Reynolds,  244  U.  S.  574.  578, 
61  L.  ed.  1325,  1329,  P.U.R.1917F,  57, 
37  Sup.  Ct.  Rep.  705;  Woodburn  v. 
Public  Service  Commission,  82  Or.  114, 
L.R.A.1917C,  98,  P.U.R.1917B',  967,  161 
Pac.  391,  Ann.  Cas.  1917E,  996. 

The  consent  of  the  municipal  au- 
thorities, required  by  article  3,  §  18, 
of  the  state  Constitution,  as  a  condi- 
tion to  the  construction  and  operation 
of  a  street  surface  railroad,  is  not 
legislative  in  character,  and  the  sole 
and  exclusive  right  of  the  legislature 
to  regulate  fares  is  in  no  wise  affected 
or  impaired  thereby. 

Re  Thirty-fourth  Street  R.  Co.  102 
N.  Y.  343,  7  N.  E.  172;  New -York  v. 
Dry  Dock,  E.  B.  &  B.  R.  Co.  133  N.  Y. 
104,  28  Am.  St.  Rep.  609,  30  N.  E.  563 ; 
Adamson  v.  Nassau  Electric  R.  Co.  89 
Hun,  261,  34  N.  Y.  Supp.  1073;  Beek- 
man  v.  Third  Ave.  R.  Co.  13  App.  Div. 
279,  43  N.  Y.  Supp.  174,  affirmed  in 
153  N.  Y.  144,  47  N.  E.  277;  People  ex 
rel.  New  York  &  N.  S.  Traction  Co. 
v.  Public  Service  Commission,  175  App. 
Div.  869,  P.U.R.1917B,  957,  162  N.  Y. 
Supp.  405;  Re  Huntington  R.  Co.  14 
N.  Y.  Off.  Dept.  R.  305,  P.U.R.1918A, 
249;  Rochester  v.  Rochester  R.  Co.  182 
N.  Y.  115,  70  L.R.A.  773,  74  N.  E.  953, 
affirmed  in  205  U.  S.  236,  51  L.  ed.  784, 
27  Sup.  Ct.  Rep.  469;  Re  Kings  Coun- 
ty Elev.  R.  Co.  105  N.  Y.  97,  59  Am; 
Rep.  478,  13  N.  E.  18. 

The  reserved  power  of  the  legisla- 
ture to  regulate  fares,  acting  through 
itself  or  by  the  Public  Service  Com- 
mission, is  not  affected  by  the  con- 
tract between  the  city  of  Rochester 


and  the  Rochester  City  &  Brighton 
Railroad  Company,  of  Rochester,  New 
York,  or  by  the  Laws  of  1908,  chapter 
475,  referring  to  such  contract. 

Beekman  v.  Third  Ave.  R.  Co.  13 
App.  Div.  279,  43  N.  Y.  Supp.  174, 
affirmed  in  153  N.  Y.  144,  47  N.  E.  277; 
Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  238  U.  S.  174, 
180,  59  L.  ed.  1254,  1260,  P.U.R.1915D, 
591,  35  Sup.  Ct.  Rep.  820,  affirming  153 
Wis.  592,  L.R.A.1915F,  744,  142  N.  W. 
491,  Ann.  Cas.  1915A,  911;  People  ex 
rel.  Wood  v.  Draper,  15  N.  Y.  532; 
People  ex  rel.  Starkweather  v.  Gaul, 
44  Barb.  98;  People  ex  rel.  Gilmour 
V.  Hyde,  89  N.  Y.  11;  Gillin  v.  Canary, 
19  Misc.  594,  44  N.  Y.  Supp.  313. 

Neither  is  the  reserved  power  of 
the  legislature  to  regulate  fares  in  the 
city  of  Rochester,  acting  through  it- 
self or  by  the  Public  Service  Commis- 
sion, affected  by  the  Laws  of  1915, 
chapter  359. 

Braffett  v.  Brooklyn,  Q.  C.  &  Subur- 
ban R.  Co.  204  N.  Y.  440,  97  N.  E.  888; 
Senior  v.  New  York  City  R.  Co.  Ill 
App.  Div.  39,  97  N.  Y.  Supp.  645, 
affirmed  in  187  N.  Y.  559,  80  N.  E. 
1120;  Holmes  v.  Carley,  31  N.  Y.  289; 
People  ex  rel.  Wood  v.  Lacombe,  99  N. 
Y.  49,  I.N.  E.  599;  Schlegel  v.  Amer- 
ican  Beer  &  Ale  Bottling  Co.  12  Abb. 
N.  C.  280;  Re  Curser,  89  N.  Y.  403; 
New  York  v.  Buel,  12  Daly,  494 ;  Walsh 
V.  Buffalo,  92  Hun,  438,  36  N.  Y.  Supp. 
997;  Bowen  v.  Lease,  5  Hill,  221. 

Messrs.  James  L.  Quackenbush  and 
Louis  S.  Carpenter  for  New  York  Rail- 
ways Company,  intervener: 

Under  existing  statutes,  the  Public 
Service  Commission  has  been  given 
plenary  power  to  exercise  the  legisla- 
tive function  of  determining  and  fix- 
ing just  and  reasonable  fares  to  be 
charged  upon  street  surface  railroads, 
and  in  the  performance  of  this  func- 
tion the  Commission  may  authorize 
rates  in  excess  of  maximum  rates  of 
fare  prescribed  by  other  statutes. 

People  ex  rel.  Bridge  Operating  Co. 
v.  Public  Service  Commission,  153  App. 
Div.  129,  138  N.  Y.  Supp.  434;  People 
ex  rel.  Ulster  &  D.  R.  Co.  v.  Public 
Service  Commission,  171  App.  Div.  607, 
P.U.B.1916E,  243, 156  N.  Y.  Supp.  1065, 
affirmed  in  218  N.  Y.  643,  112  N.  E. 
1071;  People  ex  rel.  Westchester 
Street  R.  Co.  v.  Public  Service  Com- 
mission, 158  App.  Div.  251,  143  N.  Y. 
Supp.  148;  People  ex  rel.  Delaware  & 
H.  Co.  V.  Public  Service  Commission, 
140  App.  Div.  839,  125  N.  Y.  Supp. 
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1000;  State  ex  rel.  Missouri  Southern 
R.  Co.  V.  Public  Service  Commission^ 
259  Mo.  704,  168  S.  W.  1156;  State  ex 
rel.  Rhodes  v.  Public  Service  Commis- 
sion, 270  Mo.  547,  P.U.R.1917E,  315, 
194  S.  W.  287 ;  Board  of  Survey  t.  Bay 
State  Street  R.  Co.  224  Mass.  463,  113 
N.  E.  273;  State  ex  rel.  Public  Service 
Commission  v.  Baltimore  &  0.  R.  Co. 
76  W.  Va.  399,  P.U.R.1915D,  558,  86 
S.  E.  714. 

The  Public  Service  Commission  is 
also  empowered,  under  the  statute,  to 
fix  a  rate  of  fare  to  be  charged  upon  a 
street  surface  railroad  in  excess  of  the 
rate  stipulated  in  the  consent  of  the 
local  authorities,  authorizing  con- 
struction and  operation  of  such  rail- 
road, when,  after  investigation,  the 
Commission  determines  such  increased 
fare  to  be  just  and  reasonable. 

People  ex  rel.  New  York  &  N.  S. 
Traction  Co.  v.  Public  Service  Com- 
mission, 175  App.  Div.  869,  P.U.R. 
1917B,  957,  162  N.  Y.  Supp.  405;  Peo- 
ple ex  rel.  Simon  v.  Bradley,  207  N.  Y. 
592, 101  N.  E.  766 ;  Sherrill  v.  O'Brien, 
188  N.  Y.  185,  117  Am.  St.  Rep.  841,  81 
N.  E.  124;  People  ex  rel.  Central  Trust 
Co.  V.  Prendergast,  202  N.  Y.  188,  95 
N.  E.  715;  Re  Thirty-fourth  Street  R. 
Co.  102  N.  Y.  343,  7  N.  E.  172 ;  Adam- 
son  V.  Nassau  Electric  R.  Co.  89  Hun, 
261,  34  N.  Y.  Supp.  1073;  Rochester 
V.  Rochester  R.  Co.  182  N.  Y.  99,  70 
LuR^.  773,  74  N.  E.  953,.  affirmed  in 
205  U.  S.  236,  51  L.  ed.  784,  27  Sup. 
Ct.  Rep.  469 ;  Milwaukee  Electric  R.  & 
Light  Co.  V.  Railroad  Commission,  238 
U.  S.  174,  59  L.  ed.  1254,  P.U.R.1915D, 
591,  35  Sup.  Ct.  Rep.  820;  Puget  Sound 
Traction  Light  &  P.  Co,  v.  Reynolds, 
244  U.  S.  574,  61  L.  ed.  1325,  P.U.R. 
1917F,  57,  37  Sup.  Ct.  Rep.  705 ;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  53  L.  ed.  176,  29  Sup. 
Ct.  Rep.  50;  Portland  R.  Light  &  P. 
Co.  V.  Portland,  201  Fed.  119;  Denver 
&  S.  P.  R.  Co.  V.  Englewood,  62  Colo. 
229,  —  A.L.R.  — ,  P.U.R.1916E,  134, 
161  Pac.  151 ;  Manitowoc  v.  Manitowoc 
&  N.  Traction  Co.  145  Wis.  18,  140  Am. 
St.  Rep.  1056,  129  N.  W.  925;  Wood- 
burn  V.  Public  Service  Commission,  82 
Or.  114,  L.R.A.1917C,  98,  P.U.R.1917B, 
967,  161  Pac.  391,  Ann.  Cas.  1917E, 
996. 

Mr.  Charles  E.  Hotchkiss  also  for 
New  York  Railways  Company. 

Mr.  Harry  M.  Chamberlain,  with  Mr. 
William  L.  Ransom,  for  Public  Service 
Commission,  First  District: 

The  Public  Service  Commission  for 
3  A.L.R.— 44 


the  second  district  clearly  has  general 
jurisdiction  of  all  street  railroads 
within  that  district,  including  the  rail- 
road here  in  question,  and  general  ju- 
risdiction of  the  subject-matter  here 
involved. 

People  ex  rel.  New  York  &  N.  S. 
Traction  Co.  v.  Public  Service  Com- 
mission, 175  App.  Div.  869,  P.U.R. 
1917B,  957,  162  N.  Y.  Supp.  405;  Peo- 
ple ex  rel.  Ulster  &  D,  R.  Co.  v.  Public 
Service  Commission,  171  App.  Div.  607, 
P.U.R.1916E,  243,  156  N.  Y.  Supp. 
1065,  affirmed  in  218  N.  Y.  643,  112  N. 
E.  1071;  People  ex  rel.  Westchester 
Street  R.  Co.  v.  Public  Service  Com- 
mission, 158  App.  Div.  251,  143  N.  Y. 
Supp.  148,  affirmed  in  210  N.  Y.  456, 
104  N.  E.  952. 

As  the  Public  Service  Commission 
has  jurisdiction  of  the  railroad  and 
the  subject-matter,  the  writ  of  pro- 
hibition will  not  lie. 

People  ex  rel.  Karr  v.  Seward,  7 
Wend.  518 ;  People  ex  rel.  Bean  v.  Rus- 
sell, 49  Barb.  351 ;  People  ex  rel.  Bal- 
lin  V.  Smith,  184  N.  Y.  96,  76  N.  E.  925;. 
People  ex  rel.  Patrick  v.  Fitzgerald,. 
73  App.  Div.  339,  76  N.  Y.  Supp.  865; 
People  ex  rel.  Oakley  v.  Petty,  32  Hun,. 
443. 

Prohibition  will  not  lie  where  there 
is  any  other  remedy. 

People  ex  rel.  Bean  v.  Russell,  49 
Barb.  351;  People  ex  rel.  Jones  v. 
Sherman,  66  App.  Div.  231,  72  N.  Y. 
Supp.  718;  People  ex  rel.  Patrick  v. 
Fitzgerald,  73  App.  Div.  339,  76  N. 
Y.  Supp.  865;  People  ex  rel.  Ballin  v. 
Smith,  184  N.  Y.  96,  76  N.  E.  925; 
People  ex  rel.  Hummel  v.  Trial  Term, 
184  N.  Y.  30,  76  N.  E.  732 ;  People  ex 
rel.  Woodbury  v.  Hendrick,  215  N.  Y. 
339,  109  N.  E.  486. 

The  Public  Service  Commission  has 
no  power,  in  the  absence  of  the  city's 
consent,  or  modification  of  the  fran- 
chise contract,  to  make  effective  a  fare 
in  excess  of  that  by  which  the  com- 
pany agreed,  at  the  city's  option,  to 
remain  bound,  as  one  of  the  terms  and 
part  of  the  consideration  which  led  the 
city  to  grant  its  consent  to  the  con- 
struction of  a  street  railroad  along 
city  streets;  and  the  company  should 
be  left  to  reapply  to  the  city  for  a  mod- 
ification of  the  franchise  contract  on 
suitable  terms,  if  the  Commission  and 
the  company  feel  that  a  higher  rate  of 
fare  is  necessary. 

Adamson  v.  Nassau  Electric  R.  Co. 
89  Hun,  261,  34  N.  Y.  Supp.  1073;  Peo- 
ple ex  rel.  Frontier  Electric  R.  Co.  v. 
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North  Tonawanda,  70  Misc.  91,  126  N. 
Y.  Supp.  186;  Detroit  Citizens'  Street 
R.  Co.  V.  Detroit  R.  Co.  171  U.  S.  48, 
43  L.  ed.  67,  18  Sup.  Ct.  Rep.  732; 
Re  Thirty.fourth  Street  R.  Co.  102  N. 
Y.  343,  7  N.  E.  172;  Re  New  York  Dist. 
R.  Co.  107  N.  Y.  42,  14  N.  E.  187; 
People  ex  rel.  South  Shore  Traction 
Co.  V.  Willcox,  133  App.  Div.  561,  118 
N.  Y.  Supp.  248;  Allegheny  v.  Mill- 
ville,  E.  &  S.  Street  R.  Co.  159  Pa. 
411,  28  Atl.  202;  Willis  v.  Rochester, 
95  Misc.  686,  159  N.  Y.  Supp.  882; 
•Gaedeke  v.  Staten  Island  Midland  R. 
Co.  43  App.  Div.  514,  60  N.  Y.  Supp. 
598,  46  App.  Div.  219,  61  N.  Y.  Supp. 
290. 

The  special  act  annexing  certain  ter- 
ritory to  the  city  of  Rochester  did  not 
repeal  the, general  law  which  reserves 
to  the  legislature  and  to  the  Public 
Service  Commission  the  power  to  regu- 
late fares,  and  did  not  oust  the  Com- 
mission for  the  second  district  from 
any  jurisdiction  or  power  it  would 
otherwise  have  as  to  fares  on  street 
railroads  in  Rochester. 

Braffett  v.  Brooklyn,  Q.  C.  &  Sub- 
urban  R.  Co.  204  N.  Y.  440,  97  N.  E. 
888 ;  Hogan  v.  Long  Island  R.  Co.  206 
N.  Y.  440,  100  N.  E.  47;  Willis  v. 
Rochester,  219  N.  .Y.  427, 114  N.  E.  851. 

Pound,  J.,  delivered  the  opinion  of 
the  court : 

The  facts  upon  which  the  applica- 
tion for  a  v^^it  of  prohibition  is 
based  are  as  follows:  The  New 
York  State  Railways  presented  a 
petition  to  the  Public  Service  Com- 
mission of  the  second  district,  pray- 
ing that  it  be  permitted  to  raise  to  6 
cents  its  rate  of  fare  on  street  sur- 
face railways  in  the  city  of  Roches- 
ter and  a  number  of  other  cities. 
The  city  of  Rochester  filed  objec- 
tions to  the  jurisdiction  of  the  Pub- 
lic Service  Commission  to  entertain 
such  application.  Its  objections 
were  based,  first,  on  chapter  359, 
Laws  of  1915,  amending  the  charter 
of  the  city  of  Rochester,  and  fixing 
a  5-cent  rate  for  one  ride  over  the 
road  of  any  corporation  operating 
a  street  surface  railroad  in  such 
city;  and,  secondly,  upon  the  like 
terms  and  conditions  contained  in 
the  franchise  of  the  street  railroad 
company  as  a  condition  of  the  con- 
sent of  the  local  authorities  thereto. 
Briefs  were  filed  with  the  Commis- 


sion on  behalf  of  the  city  of  Roches- 
ter, in  support  of  its  claim  that  the 
Public  Service  Commission  was 
without  jurisdiction  to  entertain 
said  petition  of  the  New  York  State 
Railways,  and  oral  argument  was 
also  made  before  the  Commission  by 
the  corporation  counsel  of  the  city. 

In  November,  1917,  the  Public 
Service  Commission  made  a  decision 
in  ene  of  the  cases  (Re  Hunting- 
ton R.  Co.  14  N.  Y.  Off.  Dept.  R. 
305,  P.U.R.1918A,  249;  Re  New 
York  &  N.  S.  Traction  Co.  15  N.  Y. 
Off.  Dept.  R.  70,  P.U.R.1918A, 
893),  in  which  a  petition  for  per- 
mission to  increase  rate  of  fare 
was  presented  to  it,  and  held  that 
the  Commission  had  the  power  to 
permit  fares  to  be  increased  to  an 
amount  beyond  5  cents^  notwith- 
standing the  provision  of  §  181  of 
the  Railroad  Law,  and  also  that  it 
had  power  to  permit  ffires  to  be  in- 
creased beyond  the  rate  fixed  in  a 
franchise  granted  by  a  municipality 
to  a  street  railway  company,  and  be- 
yond the  rate  fixed  in  a  contract 
existing  between  a  municipality 
and  a  street  railway  company.  Aft- 
er such  decision  the  Public  Service 
Commission  decided  to  hear  the 
Rochester  case  on  the  merits.  The 
Public  Service  Commission  has  thus 
assumed  jurisdiction  of  the  matter 
of  the  application  of  the  New  York 
State  Railways  for  permission  to 
increase  its  rate  of  fare  in  the  city 
of  Rochester  to  6  cents. 

In  order  to  present  the  case  be- 
fore the  Public  Service  Commission 
it  would  be  necessary  for  the  city 
to  have  a  valuation  made  of  the 
property  of  the  New  York  State 
Railways,  and  it  would  cost  the  city 
of  Rochester  not  less  than  $25,000  to 
present  its  evidence  before  the  Com- 
mission. 

A  writ  of  prohibition  will  not  lie  in 
anticipation  of  the 

action  of  the  Com-  ^J?^*SJVn*?"" 
mission  if  the  Com-  action  of 
mission    has    juns-  c;ommi««ion. 
diction  of  the  sub- 
ject-matter, and  the  only  question  is 
that  of  power  to  grant  the  particu- 
lar relief  prayed  for.    It  is  an  ex- 
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traordinary  remedy  for  unusual 
cases.  People  ex  rel.  Karr  v.  Sew- 
ard, 7  Wend.  518;  People  ex  rel. 
Bean  v.  Russell,  49  Barb.  351 ;  Peo- 
ple ex  rel.  Ballin  v.  Smith,  184  N. 
Y.  96,  76  N.  E.  925 ;  People  ex  rel. 
Patrick  v.  Fitzgerald,  73  App.  Div. 
339,  76  N.  E.  865 ;  People  ex  rel. 
Oakley  v.  Petty,  32  Hun,  443.  In 
Metz  V.  Maddox,  189  N.  Y.  460,  121 
Am.  St.  Rep.  90,  82  N.  E.  507,  the 
sole  question  before  this  court  was 
the  constitutionality  of  chapter  538, 
Laws  of  1907,  providing  for  a  re- 
count of  ballots  cast  in  the  Mc- 
Clellan-Hearst  mayoralty  contest  of 
the  year  1905,  and  the  suitability  of 
the  procedure  was  not  passed  upon. 
The  point  that  prohibition  is  not  the 
proper  remedy  here  is  raised  only 
by  the  intervening  Public  Service 
Commission  of  the  first  district,  and 
the  real  parties  are  content  to  have 
this  appeal  disposed  of  on  the 
merits. 

We  are  therefore  led  to  the  in- 
quiry, What  is  the  jurisdiction  of 
tV  ^  Commission  over  rate  regula- 
tion ?  The  New.  York  State  Rail- 
ways operates  in  the  second  public 
service  district,  which  comprises  all 
counties  except  those  ^  in  Greater 
New  York.  Public  Service  Commis- 
sions Law  (Consol.  Laws,  chap.  48), 
§  3.  It  is  a  street  railroad  corpora- 
tion, within  the  meaning  of  that 
term  as  used  in  the  Public  Service 
Commissions  Law  (Public  Service 
Commissions  Law,  §  2,  subd.  7). 
The  term  "common  carrier"  in- 
cludes street  railroad  corporations. 
Public  Service  Commissions  Law,  § 
2,  subd.  9.  Section  5  of  the  Public 
Service  Commissions  Law,  after 
providing  that  the  Public  Service 
Commission  for  the  first  district 
(Greater  New  York)  shall  have  ju- 
risdiction over  common  carriers 
operating  within  that  district,  pro- 
vides as  follows  (Public  Service 
Commissions  Law,  §  5,  subd.  3) : 
**3.  All  jurisdiction,  supervision, 
powers  and  duties  under  this  chap- 
ter not  specifically  granted  to  the 
Public  Service  Commission  of  the 
first  district  shall  be  vested  in,  and 
be  exercised  by,  the  Public  Service 


Commission  of  the  second  district, 
including  the  regulation  and  control 
of  all  transportation  of  persons  or 
property,  and  the  instrumentalities 
connected  with  such  transportation, 
on  any  railroad  other  than  a  street 
railroad  from  a  point  within  either 
district  to  a  point  within  the  other 
district." 

Section  181  of  the  Railroad  Law 
(Consol.  Laws,  chap.  49  [Laws  1910, 
chap.  481]  ),  so  far  as  material 
here,  is  as  follows:  "No  corpora- 
tion constructing  and  operating  a 
railroad  under  the  provisions  of  this 
article,  or  of  chapter  two  hundred 
and  fifty-two  of  the  laws  of  eighteen 
hundred  and  eighty-four,  shall 
charge  any  passenger  more  than 
five  cents  for  one  continuous  ride 
from  any  point  on  its  road,  or  on 
any  road,  line  or  branch  operated  by 
it,  or  under  its  control,  to  any  other 
point  thereof,  or  any  connecting 
branch  ^;hereof ,  within  the  limits  of 
any  incorporated  city  or  village. 

"...  The  legislature  expressly 
reserves  the  right  to  regulate  and 
reduce  the  rate  of  fare  on  any  rail- 
road constructed  and  operated 
wholly  or  in  part  under  such  chapter 
or  under  the  provisions  of  this 
article ;  and  the  Public  Service  Com- 
mission shall  possess  the  same  pow- 
er, to  be  exercised  as  prescribed  in 
the  Public  Service  Commissions 
Law." 

Subdivision  1  of  §  49  of  the  Pub- 
lic Service  Commissions  Law,  as 
amended  by  Laws  1911,  chap.  546, 
is  in  part  as  follows :  "§  49.  Rates 
and  Service  to  be  Fixed  by  the 
Commission.  1.  Whenever  either 
Commission  shall  be  of  opinion,  aft- 
er a  hearing  had  upon  its  own  mo- 
tion or  upon  a  complaint,  that  the 
rates,  fares  or  charges  demanded, 
exacted,  charged  or  collected  by  any 
common  carrier,  railroad  corpora- 
tion or  street  railroad  corporation 
subject  to  its  jurisdiction  for  the 
transportation  of  persons  or  prop- 
erty within  the  state,  or  that  the 
regulations  or  practices  of  such 
common  carrier,  railroad  corpora- 
tion or  street  railroad  corporation 
affecting  such  rates  are  unjust,  un- 
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reasonable,  unjustly  discriminatory 
or  unduly  preferential,  or  in  any 
wise  in  violation  of  any  provision  of 
law,  or  that  the  maximum  rates, 
fares  or  chiarges,  chargeable  by  any 
such  common  carrier,  railroad  or 
street  railroad  corporation  are  in- 
sufficient to  yield  reasonable  com- 
pensation for  the  service  rendered, 
and  are  unjust  and  unreasonable, 
the  Commission  shall  with  due  re- 
gard among  other  things  to  a  rea- 
sonable average  return  upon  the 
value  of  the  property  actually  used 
in  the  public  service  and  to  the 
necessity  of  making  reservation  out 
of  income  for  surplus  and  contin- 
gencies, determine  the  just  and  rea- 
sonable rates,  fares  and  charges  to 
be  thereafter  observed  and  in  force 
as  the  maximum  to  be  charged  for 
the  service  to  be  performed,  not- 
withstanding that  a  higher  rate, 
fare  or  charge  has  been  heretofore 
authorized  by  statute,  and  shall  fix 
the  same  by  order  to  be  served  upon 
all  common  carriers,  railroad  cor- 
porations or  street  railroad  corpo- 
rations by  whom  such  rates,  fares 
and  charges  are  thereafter  to  be  ob- 
served." 

It  is  clear  that  the  New  York 
State  Railways,  which  operates  in 
the  city  of  Rochester  and  other 
cities  of  the  state  of  New  York  out- 
side the  first  district,  is  within  the 
jurisdiction  of  the  Public  Service 
Commission  for  the  second  district, 
and  that  such  Commission  possesses 
some  general  jurisdiction  to  deal 
with  the  subject  of  regulating  the 
rate  of  fare  to  be  charged  by  the 
street  railroads  in  the  second  dis- 
trict. 

We  must  next  consider  whether 
this  jurisdiction  is  limited. 

1.  By  the  charter  amendment 
(Laws  1915,  chap.  359,  §  7),  fixing 
a  5-cent  fare  in  the  city  of  Roches- 
ter, which  reads  as  follows:  "A 
corporation  operating  a  street  sur- 
face railroad  must  not  charge  any 
passenger  more  than  5  cents  for  one 
continuous  ride  from  any  point  on 
its  road  to  any  other  point  thereon, 
within  the  limits  of  the  city  of  Roch- 
ester.   In    case    two    corporations 


operate  separate  street  surface  rail- 
roads which  connect  or  intersect  in 
the  city  of  Rochester,  such  corpora- 
tions must  not  charge  any  passenger 
more  than  5  cents  for  one  continu- 
ous ride  from  any  point  on  one  road 
to  any  point  on  the  other  road,  with- 
in the  limits  of  the  city  of  Roches- 
ter. In  either  of  the  above  cases  a 
transfer  must  be  issued  to  a  passen- 
ger when  necessary  for  such  pas- 
senger to  transfer  from  one  car  to 
another,  in  order  to  complete  one 
continuous  ride.  If  two  corpora- 
tions affected  by  the  provisions 
hereof  cannot  agree  as  to  the 
method  of  division  between  them  of 
fares  collected,  such  method  of  di- 
vision must  be  settled  by  the  Public 
Service  Commission  of  the  second 
district  of  the  state  of  New  York. 
The  word  'road'  as  used  in  this  sec- 
tion includes  all  street  surface  rail- 
roads, lines  and  branches  operated 
by  one  corporation,  those  leased  by 
it  and  those  under  its  control." 

The  policy  of  the  state  is  said  to 
be  that  the  Public  Service  Commis- 
sion    should     deal 
with  the  regulation  col'di^mltoZ!^'' 
of    rates    of    fare  i--«.j  JSti?" 
charged  by  railroad 
corporations  without  limitation  or 
restraint,  and  with  the  power  to  in- 
crease   as    well    as    decrease    such 
rates.    People  ex  rel.  New  York  & 
N.  S.  Traction  Co.  v.  Public  Service 
Commission,  175  App.  Div.  869,  162. 
N.  Y.    Supp.   405;    People   ex   rel. 
Ulster  &  D.  R.  Co.  v.  Public  Service 
Commission,  171  App.  Div.  607,  611,. 
P.U.R.1916E,  243,  156  N.  Y.  Supp. 
1065,  affirmed  in  218  N.  Y.  643,  112 
N.  E.  1071. 

The  case  last  cited  had  to  do  ex- 
clusively with  statutory  mileage 
book  rates,  and  it  has  not  been  held 
by  this  court,  that  the  Commission 
has  power  to  raise  ordinary  rates  of 
fare  above  the  rate  fixed  by  statute. 
The  point  was  expressly  saved  for 
future  consideration.  "We  are  now 
simply  dealing  with  the  question  of 
reduced  rates  to  which  those  words 
[notwithstanding  that  a  higher  rate, 
fare,  or  charge  had  been  heretofore 
authorized  by  statute]  clearly  do  not 
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said     Cochrane,     J.,     in     the  owners  of  one  half  in  value  of 


— pofver    to 
raiiie  street  car 
faren. 


apply/' 

People  ex  rel.  Ulster  &  D.  R.  Co. 
Case,  supra,  and  his  opinion  was 
adopted  by  this  court.  But  he  also 
said  that  maximum  statutory 
charges  were  to  be  considered,  and 
raised  if  insufficient;  and  the  only 
reasonable  construction  of  ^  49, 
subd.  1,  is  that,  when  the  maximum 

charges  fixed  by 
statute  do  not  yield 
reasonable  compen- 
sation for  the  service  rendered,  the 
Commission  may  raise  the  rate. 
The  words,  "notwithstanding  that  a 
higher  rate,  charge,  or  fare  has 
heretofore  been  authorized  by  stat- 
ute," are  not  entirely  apt;  but  the 
section,  read  as  a  whole,  is  suscepti- 
ble of  no  other  natural  interpreta- 
tion than  that  the  legislature  has, 
for  greater  certainty,  expressly  in- 
cluded in  its  general  delegation  of 
powers  the  power  of  the  Commis- 
sion to  reduce  a  maximum  rate  fixed 
by  the  legislature.  The  purpose  of 
the  legislature  was  to  provide  for 
the  regulation  of  statutory  fares  by 
a  board  which  may  be  expected  to 
pass  equitably  upon  conflicting 
claims,  with  its  single  purpose  the 
common  good,  even  where  a  maxi- 
mum rate  had  been  fixed  by  the 
legislature. 

The  case  of  Willis  v.  Rochester, 
219  N.  Y.  427, 114  N.  E.  851,  merely 
upheld  the  charter  amendment  as  a 
constitutional  exercise  of  the  legis- 
lative power  to  fix  rates.  Rates  so 
fixed  by  special  statute  are  still  sub- 
ject to  regulation  by  the  Public 
Service  Commission.  The  jurisdic- 
tion of  that  body  over  such  rates  is 
not  to  be  reduced  by  implication. 
The  legislature  merely  fixed  the  rate 
pro  tempore. 

We  have  still  to  consider  whether 
jurisdiction  is  limited. 

2.  By  the  fact  that  the  consent  of 
the  local  authorities  was  given  on 
condition  as  to  rates  of  fare. 

The  Constitution,  art.  3,  §  18,  as 
it  was  amended  in  the  year  1875, 
provides:  ''But  no  law  shall  au- 
thorize the  construction  or  opera- 
tion of  a  street  railroad  except  upon 
the  condition  that  the  conseait  of 


the  property  bounded  on,  and  the 
consent  also  of  the  local  authorities 
having  the  control  of,  that  portion 
of  a  street  or  highway  upon  which 
it  is  proposed  to-  construct  or  oper- 
ate such  railroad  be  first  obtained, 
or  in  case  the  consent  of  such  prop- 
erty owners  cannot  be  obtained, 
the  appellate  division  of  the  supreme 
court,  in  the  department  in  which  it 
is  proposed  to  be  constructed,  may, 
upon  application,  appoint  three  com- 
missioners who  shall  determine,  aft- 
er a  hearing  of  all  parties  interest- 
ed, whether  such  railroad  ought  to 
be  constructed  or  operated,  and  their 
determination,  confirmed  by  the 
court,  may  be  taken  in  lieu  of  the 
consent  of  the  property  owners." 

The  power  of  the  local  authori- 
ties to  impose,  as  a  condition  to  giv- 
ing consent  to  the  construction  and 
operation  of  a  street  railroad,  that 
a  stipulated  rate  of  fare  should  be 
charged,  has  been  repeatedly  up- 
held. People  ex  rel.  West  Side 
Street  R.  Co.  v.  Barnard,  110  N.  Y. 
548,  18  N.  E.  854 ;  Kittinger  v.  Buf- 
falo Traction  Co.  160  N.  Y.  377,  391, 
392,  54  N.  E.  1081 ;  Public  Service 
Commission  v.  Westchester  Street 
R.  Co.  206  N.  Y.  209,  99  N.  E.  536; 
People  ex  rel.  Frontier  Electric  R. 
Co.  V.  North  Tonawanda,  70  Misc. 
91,  126  N.  Y.  Supp.  186 ;  Allegheny 
V.  Millville,  E.  &  S.  Street  R.  Co. 
159  Pa.  411,  28  Atl.  202.  But  these 
cases  dealt  with  the  question  of 
local  power  over  the  corporation, 
and  not  with  the  question  of  general 
legislative  power  over  the  munici- 
pality. The  question  presented  is 
this:  The  consent  of  the  local  au- 
thorities being  obtained,  what  juris- 
diction has  the  legislature  conferred 
upon  the  Public  Service  Commission 
to  regulate  rates  by  increasing  the 
rate  agreed  upon  without  such  con- 
sent? Again,  it  is  urged  that  its 
jurisdiction  is  plenary;  that  ''a  mu- 
nicipal corporation  is  simply  a  po- 
litical subdivision  of  the  stete,  and 
exists  by  virtue-  of  the  exercise  of 
the  power  of  the  state  through  ite 
legislative  department ;  .  .  .  the 
city  is  the  creature  of  the  stote" 
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(Worcester  v.  Worcester  Consol. 
Street  R.  Co.  196  U-  S.  539,  648,  49 
L.  ed.  591,  595, 25  Sup.  Ct.  Rep.  327, 
829) ;  that  rate  regulation  is  a  mat- 
ter of  the  police  power  of  the  state, 
and  therefore  contracts  may  be  af- 
fected by  its  exercise  without  im- 
pairing their  obligation    (Louisville 

6  N.  R.  Co.  V.  Mottley,  219  U.  S. 
467, 485, 55  L.  ed.  297,  304, 34  L.R. A. 
(N.S.)  671,  31  Sup.  Ct.  Rep.  265; 
Texas  &  N.  0.  R.  Co.  v.  Miller,  221 
U.  S.  408,  414,  55  L.  ed.  789,  795,  31 
Sup.  C!t.  Rep.  534 ;  Buffalo  East  Side 
R.  Co.  V.  Buffalo  Street  R.  Co.  Ill 
N.  Y.  132,  2  L.R.A.  284,  19  N.  E. 
63) ;  that  the  power  to  regulate 
rates  has  not  been  irrevocably  sur- 
rendered to  the  local  authorities  by 
the  constitutional  requirement  that 
the  consent  of  such  authorities  is 
requisite;  that  no  immunity  from 
the  exercise  of  governmental  power 
has  been  transferred  to  the  munici- 
palities, save  only  that  their  naked 
consent  is  requisite;  that  if  condi- 
tions may  validly  be  imposed  upon 
such  consent  by  the  localities  in  the 
beginning,  they  are  subject  to  alter- 
ation or  repeal  at  the  legislative 
will;  that,  as  the  state  cannot  be 
fully  sovereign  without  full  legisla- 
tive power,  such  power  is  not 
deemed  to  be  abridged  (Rochester  v. 
Rochester  R.  Co.  182  N.  Y.  99,  70 
L.R.A.  773,  74  N.  E.  953,  affirmed  in 
205  U.  S.  236,  51  L.  ed.  784,  27  Sup. 
Ct.  Rep.  469 ;  Portland  R.  Light  & 
P.  Co.  V.  Portland  (D.  C.)  201  Fed. 
119,  125).  It  has  been  held  that 
the  legislature  may,  by  virtue  of  its 
general  power  over  municipalities, 
regulate  the  mode  and  manner  in 
which  the  consent  of  the  local  au- 
thorities to  the  construction  and 
operation  of  street  railroads  shall  be 
given,  and  may  regulate  and  limit 
by  statute  the  conditions  upon 
which  it  may  be  given.  Re  Thirty- 
fourth  Street  R.  Co.  102  N.  Y.  843, 

7  N.  E.  172 ;  Beekman  v.  Third  Ave. 
R.  Co.  158  N,  Y.  144,  152,  47  N.  E. 
277j  People  ex  rel.  South  Shore 
Traction  Co.  v.  WiUcox,  196  N.  Y. 
212,  89  N.  E.  459.  Regulations  are 
so  made  in  certain  cases  by  the 
Railroad  Law,  §  173,  but  that  sec- 


tion expressly  provides  that  nothing 
therein  contained  shall  be  construed 
as  modifying  or  affecting  the  terms 
of  the  contract  between  the  city  of 
Rochester  and  the  street  railroad, 
and  it  looks  to  the  future  and  does 
not  attempt  to  regulate  consents  al- 
ready granted.  The  Constitution 
does  not  expressly  provide  that  ihe 
municipality  may  irrevocably  es- 
tablish rates  for  the  entire  period 
of  a  franchise,  and  it  has  been  held 
invariably  and  in  a  legion  of  cases 
that  such  power  to 

establish  rates  is  r^t^V^if/Ttreet 
not  essential  to  the  car  company— 
consent  of  local  au-  S^Icipaiity. 
thorities,  and  will 
not  be  implied,  and  that  the  legisla- 
ture is  at  all  times  supreme  in  the 
matter.  Home  Teleph.  &  Teleg.  Co. 
V.  Los  Angeles,  211  U.  S.  265,  53  L. 
ed.  176,  29  Sup.  Ct.  Rep.  50 ;  Board 
of  Survey  v.  Bay  State  Street  R.  Co. 
224  Mass.  463,  113  N.  E.  273;  State 
ex  rel.  Webster  v.  Superior  Ct.  67 
Wash.  37,  L.R.A.1915C,  287,  120 
Pac.  861,  Ann.  Cas.  1913D,  78 ;  State 
ex  rel.  Missouri  Southern  R.  Co.  v. 
Public  Service  Commission,  259  Mo. 
704,  168  S.  W.  1156;  Manitowoc  v. 
Manitowoc  &  N.  Traction  Co.  145 
Wis.  13,  140  Am.  St.  Rep.  1056, 
129  N.  W.  925 ;  Dawson  v.  Dawson 
Teleph.  Co.  137  Ga.  62,  72  S.  E.  508; 
Woodbum  v.  Public  Service  Com- 
mission, 82  Or.  114,  L.R.A.1917C, 
98,  P.U.R.1917B,  967,  161  Pac.  391, 
Ann.  Cas.  1917E,  996 ;  CoUingswood 
Sewerage  Co.  v.  CoUingswood,  —  N. 
J.  L.  — ,  P.U.R.1918C,  261,  102  Atl. 
901.  In  all  such  cases,  the  question 
was  one  of  unrestricted  legislative 
power,  policy,  and  discretion  over  a 
city  or  town,  where  the  local  author- 
ities were  held  to  be  mere  instru- 
mentalities through  which  the  state 
exercised  its  sovereign  power.  The 
paramount  power  of  the  legislature 
over  the  subject  of  fares  was  up- 
held in  the  absence  of  a  constitu- 
tional limitation.  But  our  Constitu- 
tion, by  requiring  the  consent  of  the 
local  authorities,  recognizes  that  our 
municipalities  are,  pro  tanto,  inde- 
pendent of  legislative  control,  exer- 
cising some  fragment  of  power,  oth- 
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which  has  been  thus  irrevocably 
transferred  by  the  fundamental  law 
from  the  legislature  to  the  locality. 
The  grant  by  the  municipality  of  au- 
thority to  use  the  streets  is  not  a 
mere  privilege  or  gratuity.  Once 
accepted,  it  becomes  a  contract, 
which  neither  the  state  nor  its 
agencies  can  impair.  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.R.A,  255, 
7  Am.  St.  Rep.  684,  18  N.  E.  692. 
And  it  is  urged  by  the  appellant 
that  the  franchise  and  the  condi- 
tions upon  which  the  consent  of  the 
local  authorities  are  obtained  are 
inseparable;  that  the  very  right  of 
tile  railroad  to  operate  depends 
upon  its  compliance  with  the  obli- 
gation to  keep  such  conditions 
(New  York  Electric  Lines  Co.  v. 
Empire  City  Subway  Co.  201  N-  Y. 
321,  829,  94  N.  E.  1056,  affirmed  in 
236  U.  S.  179,  59  L.  ed.  184,  L.R.A. 
1918E,  874,  35  Sup.  Ct.  Rep*  72, 
Ann.  Cas.  1915A,  906);  that  it 
would  be  a  vain  thing  if  the  con- 
sent were  placed  under  the  protec- 
tion of  the  Constitution,  and  the 
conditions  which  induced  such  con- 
sent were  immediately  subject  to 
extinguishment  by  the  legislature, 
for  that  would  mock  the  very  pur- 
pose of  the  constitutional  pro- 
vision, and  permit  almost  any  inter- 
ference by  the  legislature;  that  the 
local  authorities  in  this  matter  are 
supreme  over  the  Public  Service 
Commission  by  virtue  of  the  Consti- 
tution; that  the  obligation  of  a 
street  surface  railroad  to  carry  pas- 
sengers for  an  agreed  fare  may,  in  a 
constitutional  sense,  be  neitiier  a 
contract  nor  private  property,  but  it 
is  imposed  by  virtue  of  a  delegated 
power,  delegated  by  the  people — ^not 
by  the  legislature-r-to  the  local  au- 
thorities, and  is  thus  beyond  legis- 
lative recall;  that,  when  any  right 
is  expressly  protected  by  the  Con- 
stitution, the  police  power  may  not 
be  exercised  to  impair  its  validity 
(People  V.  Gillson,  109  N.  Y.  389, 
400,  4  Am.  St.  Rep.  465,  17  N.  E. 
343) ;  and  that  the  Public  Service 
Commission,  therefore,  has  no  juris- 
diction over  the  subject-matter  of 


the  city  of 
Rochester,  because  the  legislature 
has  no  power  to  alter  the  rates  fixed 
by  consent  of  the  company  and  the 
local  authorities. 

It  is,  however,  unnecessary,  and 
therefore  improper,  to  decide  at  this 
time  what  the  limits  of  legislative 
power  are  in  this  connection.  The 
delegation  of  legislative  power  to 
commissions  and  other  administra- 
tive officers  and  boards  need  not  be 
assumed,  if  the  general  words  from 
which  such  delegation  may  be  in- 
ferred are  not  reasonably  so  con- 
strued. 

In  the  absence  of  clear  and  defi- 
nite language,  conferring,  without 
ambiguity,  jurisdiction  upon  ^  the 
Public  Service  Commission  to  in- 
crease rates  of  fare  agreed  upon  by 
the  street  railroad  and  the  local  au- 
thorities, we  should  not  unnecessa- 
rily hold  that  the  legislature  has  in- 
tended to  delegate  any  of  its  powers 
in  the  matter,  whatever  its  powers 
may  be.  The  Public  Service  Com- 
missions Law  (p  26,  49,  subd.  1) 
and  the  Railroaof  Law  (§  181)  deal 
with  maximum  rates  of  fare  estab- 
lished by  statute,  but  make  no  ref- 
erence, in  terms,  to  rates  established 
by  agreement  with  local  authori- 
ties. 

In  regulating  rates  three  courses 
were  open  to  the  legislature:  (1) 
To  prescribe  rates  itself;  (2)  to 
delegate  the  power  to  the  Commis- 
sion; (3)  to  leave  the  matter  to 
agreement  betwieen  the  street  rail- 
road company  and  the  local  author- 
ities. It  has  constitutionally  con- 
ferred on  the  Public  Service  Com- 
mission certain  functions  (Saratoga 
Springs  v.  Saratoga  Gas,  E.  L.  &  P. 
Co.  191  N.  Y.  123,  18  L.R.A.(N.S.) 
713,  83  N.  E.  693,  14  Ann.  Cas. 
606),  which  plainly  include  the 
power  to  regulate  rates  fixed  by 
statute;  and  while  it  may  be  said 
that  it  has  undertaken  to  delegate 
to  the  Public  Service  Commission' 
i^  same  power  that  it  has  to  regu- 
late rates  of  fare  (Railroad  Law,  §; 
181),  it  is  impossible  to  find  a  word! 
in  the  statutes  which  discloses  the^ 
legislative  intent  to  deal  with  the 
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matter  of  rates  fixed  by  agreement 
with  local  authorities.  As  it  has 
often  been  held,  in  connections  oth- 
er than  that  of  legrislative  power 
over  them,  that  such  agreements  are 
valid,  it  may  well  be  inferred  that 
the  legislature  excluded  them  from 
consideration  by  failure  to  mention 

them,  and  that  it 
has  made  no  at- 
tempt to  turn  them 
over  to  the  Public 
Service  Commission  for  revision. 
Statutes  should  be  read  according  to 
the  natural  and  most  obvious  im- 
port of  the  language,  without  re- 
sorting to  artificial  or  forced  con- 
structions, for  the  purpose  of  either 
limiting  or  extending  their  opera- 
tion." Re  New  York  &  B.  Bridge, 
72  N.  Y.  527,  529;  Heerwagen  v. 
Crosstown  Street  R.  Co.  179  N.  Y. 
99,  71  N.  E.  729.  "A  thing  which 
is  within  the  letter  of  the  statute  is 
not  within  the  statute  unless  it  be 
within  the  intention  of  the  makers." 
Riggs  V.  Palmer,  115  N.  Y.  506,  509, 
5  L.R.A.  340,  12  Am.  St.  Rep.  819, 
22  N.  E.  188,  189;  McDowall  v. 
Sheehan,  129  N.  Y.  200,  206,  29  N. 
E.  299.  The  authority  of  the  Com- 
mission to  regulate  rates  in  such 
cases,  and  thus  to  extinguish  an  un- 
doubted power  of  the  local  author- 
ities, should  fairly  appear  before  it 
is  assumed  to  exist. 

It  follows  that  the  Public  Service 
Commission  is  without  jurisdiction ; 

that  prohibition  is 
the  proper  remedy; 
that  the  order  ap- 
pealed from  should  be  reversed ;  and 
that  an  absolute  writ  of  prohibition 


Prohlbltioa-- 
-when  lie*. 


be  awarded  to  relators,  with  costs  to 
appellants  in  all  courts. 

Crane,  J,,  concurring : 

I  concur.  I  am  of  the  opinion 
that  the  reserve  police  power  of  the 
legislature  has  not  been  contracted 
away.  I  concur  in  the  above  opin- 
ion in  so  far  as  it  states  that  the 
legislature  has  not  in  this  instance 
given  to  the  Public  Service  Commis- 
sion the  power  of  regulation. 

Cuddeback,  Cardozso,  and  An- 
drews, JJ.,  concur  with  Pound,  J., 
and  Qrane,  J.,  concurs  in  memoran- 
dum. 

Hiscock,  Ch.  J.,  and  Collin,  J., 
dissent. 

NOTE. 

Whether  or  not  public  service  com- 
missions have  power  to  increase  fran- 
chise rates  is  discussed  in  an  annota^ 
tion  to  Salt  Lake  City  v.  Utah  Light 
&  Traction  Go.  post,  715.  As  is  point- 
ed out  in  that  annotation,  the  question 
of  whether  or  not  public  service  com- 
missions have  power  to  increase  fran- 
chise rates  is,  in  reality,  twofold.  That 
is,  it  must  be  determined  whether  or 
not  the  state  itself  has  power  to  in- 
crease franchise  rates,  and  if  so, 
whether  this  power  has  been  delegated 
to  the  public  service  commissions.  The 
decision  in  QmNBY  v.  Public  Service 
Commission,  ante,  685,  passes  merely 
upon  the  question  whether  the  power 
of  the  state,  whatever  it  may  be,  has 
been  delegated  to  the  public  service 
commissions,  and  this  phase  of  the 
question  will  be  found  in  subdivision 
III.  on  page  744,  of  the  annotation 
f  erred  to. 


INTERURBAN  RAILWAY  &  TERMINAL  COMPANY  et  al.,  Plffs.  in 

Err., 

V. 

PUBLIC  UTILITIES  COMMISSION. 

Ohio  Supreme  Courts  June  21^  1918. 
(98  Ohio  St.  287,  P.U.R.1919B,  212,  120  N.  E.  881.) 

Public  Service  Commission  —  power  to  changre  contract  rates. 

1.  The  statutes  of  Ohio  which  create  the  Public  Utilities  Commission 
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and  define  its  powers  do  not  confer  authority  on  the  Commission  to 
change  rates  fixed  by  the  terms  of  valid  contracts,  made  by  a  public  utility 
with  a  municipality,  in  the  exercise  of  powers  clearly  conferred  upon  it. 
[See  note  on  this  question  beginning  on  page  730.] 


Contract  —  franchise  —  impairment. 

2.  When  the  terms  of  a  valid  ordi- 
nance granting  a  franchise  to  a  street 
or  interurban  railway  company  are  ac- 
cepted by  the  grantee,  such  action 
constitutes  a  contract  between  the 
parties.  As  long  as  the  company  re* 
tains  its  franchise  and  operates  its 
road  thereunder,  its  terms  must  con- 
trol. 

[See  19  R.  C.  L.  1169.] 

—  against  exercise  of  police  power. 

3.  The  state  cannot  be  deprived  of 
its  right  to  the  proper  exercise  of  the 
police  power,  and  none  of  its  subdivi- 


sions can  bind  itself  by  contracts 
which  are  or  which  may  become  dele- 
terious to  the  peace,  order,  health,  or 
morals  of  the  people. 

[See  6  R.  C.  L.  191 ;  19  R.  C.  L.  859.] 

Constitutional  law  —  impairment  of 
municipal  contract. 

4.  A  contract  concerning  proprie- 
tary rights,  and  harmless  in  itself, 
made  by  a  municipality  in  the  exercise 
of  power  clearly  conferred,  is  protect- 
ed by  the  Constitution,  and  the  police 
power  cannot  be  invoked  to  abrogate 
or  impair  it. 

[See  6  R.  C.  L.  347-350.] 


Error  to  the  Public  Utilities  Commission  to  review  its  order  sustain- 
ing a  demurrer  to  a  complaint  filed  for  the  investigation  of  rates  of  fare 
in  existence  on  complainant's  road,  and  for  an  increase  thereof.    Affirmed. 


Statement  by  Johnson,  J.: 

Plaintiff  in  error  filed  its  com- 
plaint with  the  Public  Utilities  Com- 
mission, praying  that  the  Commis- 
sion enter  into  an  investigation  of 
rates  of  fare  then  in  existence  on 
the  road  of  plaintiff  in  error,  and 
prajring  for  an  increase  thereof. 

It  appears  from  the  complaint 
that  certain  grants  have  been  made 
by  different  subdivisions  of  the 
state  through  which  the  complain- 
ant's line  runs,  which  have  been  ac- 
cepted by  the  company.  These 
grants  provide  for  certain  rates  of 
fare  over  the  line. 

The  city  of  Cincinnati,  one  of  the 
parties  mentioned  in  the  complaint, 
filed  its  demurrer  to  the  complaint 
on  the  following  grounds : 

''  ( 1 )  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action. 

"(2)  That  the  Public  Utilities 
Commission  of  Ohio  has  no  jurisdic- 
tion over  the  subject-matter  of  said 
complaint. 

'^(8)  That  said  Commission  has 
no  jurisdiction  over  the  city  of  Cin- 
cinnati.'' 

This  demurrer  was  sustained, 
and  the  complaint  dismissed.  To 
that  order  of  the  Commission  error 
is  prosecuted  to  this  court. 


Messrs.    Dinsmore    &    Shohl,    for 

plaintiffs  in  error: 

The  police  power  of  the  state  au- 
thorizes the  fixing  of  rates  to  be 
charged  by  railroads. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77;  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
128  U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct 
Rep.  47;  Railroad  Commission  Cases, 
116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct. 
Rep.  334,  388,  1191;  Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles,  211 U.  S.  265, 
53  L.  ed.  176,  29  Sup.  Ct.  Rep.  50 ;  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Rail- 
road Commission,  238  U.  S.  174,  59 
L.  ed.  1254,  P.U.R.1916D,  591,  35  Sup. 
Ct.  Rep.  820,  affirming  153  Wis.  592, 
L.R.A.1915F,  744,  144  N.  W.  491,  Ann. 
Gas.  1915A,  911 ;  Raymond  Lumber  Co. 
V.  Raymond  Light  &  Water  Co.  92 
Wash.  330,  L.R.A.1917C,  574,  P.U.R. 
1916F,  437,  159  Pac.  133;  State  ex  rel. 
Webster  v.  Superior  Ct.  67  Wash.  37, 
L.R.AJ915C,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78;  Shields  v.  State,  26 
Ohio  St.  86;  Iron  R.  Co.  v.  Lawrence 
Furnace  Co.  29  Ohio  St.  208. 

Contracts  entered  into  between  in- 
dividuals cannot  be  held  to  limit  the 
right  of  a  state  to  pass  laws  under  its 
police  power.  All  such  contracts  are 
entered  into  in  view  of  the  continuing 
power  of  the  state  to  exercise  its  po- 
lice power  in  reference  to  the  subject- 
matter  of  the  contract. 

Manigault  v.  Springs,  199  U.  S.  473, 
50  L.  ed.  274,  26  Sup.  Ct.  Rep.  127; 
Raymond    Lumber    Co.    v.    Raymond 
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Light  &  Water  Co.  92  Wash.  330, 
L.R.A.1917C,  674.  P.U.R.1916F,  437, 
159  Pac.  133 ;  Chicago,  B.  &  Q.  R.  Co. 
V.  Nebraska,  170  U.  S.  57,  42  L.  ed.  948, 
18  Sup.  Ct.  Rep.  613;  Northern  P.  R. 
Co.  V.  Minnesota,  208  U.  S.  583,  52  L. 
ed.  630,  28  Sup.  Ct.  Rep.  341 ;  Worces- 
ter V.  Worcester  Consol.  Street  R.  Co. 
196  U.  S.  539,  49  L.  ed.  591,  25  Sup.  Ct. 
Rep.  327;  Board  of  Survey  v.  Bay  State 
Street  R.  Co.  224  Mass.  463,  113  N.  E. 
273. 

Rate  legislation  under  the  police 
power  is  pot  restricted  by  contract 
rights. 

Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  V.  Menasha  Wooden  Ware  Co.  159 
Wis.  130,  L.R.A.1915F,  732,  150  N.  W. 
411;  Louisville  &  N.  R.  Co.  v.  Mottley, 
219  U.  S.  467,  55  L.  ed.  297,  34  L.R.A. 
(N.S.)  671,  31  Sup.  Ct.  Rep.  265; 
Philadelphia,  B.  &  W.  R.  Co.  v.  Schu- 
bert, 224  U.  S.  603,  56  L.  ed.  911,  32 
Sup.  Ct.  Rep.  589,  1  N.  C.  C.  A.  892; 
Pinney  &  B.  Co.  v.  Los  Angeles  Gas  & 
E.  Corp.  168  Cal.  12,  L.R.A.1915C,  282, 
141  Pac.  620,  Ann.  Cas.  1915D,  471; 
Portland  R.  Light  &  P.  Co.  v.  Railroad 
Commission,  229  U.  S.  397,  57  L.  ed. 
1248,  33  Sup.  Ct.  Rep.  820;  Buffalo 
East  Side  R.  Co.  v.  Buffalo  Street  R. 
Co.  Ill  N.  Y.  132,  2  L.R.A.  384,  19  N. 
E.  63;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56,  52  L.  ed.  681,  28 
Sup.  Ct.  Rep.  428. 

The  establishment  of  rates  by  the 
Commission  under  the  Act  of  1906 
supersedes  all  contracts. 

People  ex  rel.  New  York  &  N.  S. 
Traction  Co.  v.  Public  Service  Com- 
mission, 175  App.  Div.  869,  P.U.R. 
1917B,  957, 162  N.  Y.  Supp.  405;  Board 
of  Survey  v.  Bay  State  Street  R.  Co, 
224  Mass.  463,  113  N.  E.  273;  Mani- 
towoc v.  Manitowoc  &  N.  Traction  Co. 
145  Wis.  13,  140  Am.  St.  Rep.  1056,  129 
N.  W.  925;  Duluth  Street  R.  Co.  v. 
Railroad  Commission,  161  Wis.  245, 
P.U.R.  1915D,  192,  152  N.  W.  887;  Mil- 
waukee Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  238  U.  S.  175, 
69  L.  ed.  1254,  P.U.R.1915D,  591, 
35  Sup.  Ct.  Rep.  820;  State  ex  rel. 
Webster  v.  Superior  Ct.  67  Wash.  37, 
L.R.A.1915C,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78;  Woodbum  v.  Public 
Service  Commission,  82  Or.  114,  L.R.A. 
1917C,  98,  P.U.R.1917B,  967.  161  Pac. 
891,  Ann.  Cas.  1917E,  996;  Dawson  v. 
Dawson  Teleph.  Co.  137  Ga.  62,  72  S. 
E.  508;  Benwood  v.  Public  Service 
Commission,  75  W.  Va.  127,  L.R.A 
1915C,  261,  83  S.  E.  295;  Denver  &  S. 
P.  R.  Co.  V.  Englewood,  62  Colo.  229, 
—  A.L.R.  — ,   P.U.R.1916E,   134,   161 


Pac.  151;  Pioneer  Teleph.  &  Teleg. 
Co.  V.  State,  33  Okla.  724,  127  Pac. 
1073. 

The  obligation  of  contracts  is  not 
impaired  within  the  provision  of  the 
Federal  Constitution. 

Home  Teleg.  &  Teleph.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  63  L.  ed.  176, 
29  Sup.  Ct.  Rep.  50;  Milwaukee  Elec- 
tric R.  &  Light  Co.  V.  Railroad  Com- 
mission, 238  U.  S.  174,  59  L.  ed.  1264, 
P.U.R.1915D,  591, 35  Sup.  Ct.  Rep.  820; 
Puget  Sound  Traction,  Light  &  P.  Co. 
V.  Reynolds,  244  U.  S.  574,  61  L.  ed. 
1325,  P.U.R.1917F,  57,  37  Sup.  Ct.  Rep. 
705;  State  ex  rel.  Webster  v.  Superior 
Ct.  67  Wash.  37,  L.R.A.  1915C,  287,  120 
Pac.  861,  Ann.  Cas.  1913D,  78  j  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Rail- 
road Commission,  153  Wis.  592,  L.R.A 
1915F,  744,  142  N.  W.  491,  Ann.  Cas. 
1915A,  911. 

Messrs.  Joseph  McGhee,  Attorney 
General,  and  C.  A.  Radclifife  for  de- 
fendant in  error. 

Messrs.  Saul  Zielooka,  William  Je- 
rome Kuertz,  and  Charles  £•  Weber 
for  city  of  Cincinnati. 

Johnson,  J.,  delivered  the  opinion 
of  the  court: 

The  grant  involved  in  this  case, 
in  so  far  as  it  relates  to  the  city  of 
Cincinnati  and  Pleasant  Ridge,  was 
under  investigation  by  this  court  in 
Interurban  R.  &  Terminal  Co.  v. 
Cincinnati,  93  Ohio  St  108,  112  N. 
E.  186.  The  syllabus  of  that  case  is 
as  follows:  ''An  ordinance  passed 
by  a  village  council,  granting  a 
franchise  to  an  interurban  railway 
company  to  construct  its  line 
through  the  village,  contained  the 
following  provision:  'Should  the 
village  of  Pleasant  Ridge  be  an- 
nexed to  the  city  of  Cincinnati,  the 
rate  of  fare  charged  for  a  ride  in 
either  direction  between  any  point 
in  said  village  and  the  Cincinnati 
terminus  shall  not  exceed  5  cents/ 
The  company  thereafter  duly  ac- 
cepted the  franchise  and  construct- 
ed, maintained,  and  operated  its  line 
thereunder.  Subsequently,  the  vil- 
lage was  annexed  to  the  city.  Held : 
The  acceptance  of  the  grant  by  the 

company  constitut-  contract- 
ed  a  binding  con-  fra«ciii«e- 
tract    between    the  *«»•*'«•»*• 
parties.    As  long  as  the  company  re- 
tains the  franchise  and  operates  its 
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solidation  no  increase  in  the  rate  of 
fare  should  be  allowed. 

"That  in  passing  ordinances, 
based  upon  the  grant  of  power  re- 
ferred to,  the  municipal  council,  of 
Cleveland  was  exercising  a  portion 
of  the  authority  of  the  state,  as  an 
agency  of  the  state,  cannot  in  rea- 
son be  disputed.  If,  therefore,  the 
ordinances  passed  after  August, 
1879,  and  referred  to  previously, 
which  ordinances  were  accepted  by 
the  predecessors  of  the  complainant, 
with  whom  it  is  in  privity,  consti- 
tuted contracts  in  respect  to  the 
rates  of  fare  to  be  thereafter 
charged  upon  the  consolidated  and 
extended  lines  (affected  by  the  ordi- 
nances) as  an  entirety,  it  necessari- 
ly follows  that  the  ordinance  of 
October,  1898,  impaired  these  con- 
tracts. 

"The  question  for  decision  then 
is:.  Did  the  consolidated  ordinance 
of  February,  1885,  and  the  ordi- 
nances thereafter  passed  and  ac- 
cepted, already  referred  to,  consti- 
tute binding  contracts  in  respect  to 
the  rates  of  fare  to  be  thereafter 
exacted  upon  the  consolidated  and 
extended  lines  of  the  complainant? 

"That  in  the  courte  of  Ohio  the 
acceptance  of  an  ordinance  of  the 
character  of  those  just  referred  to 
is  deemed  to  create  a  binding  con- 
tract is  settled.  Cincinnati  &  S.  R. 
Co.  V.  Carthage,  86  Ohio  St.  631, 
634;  Columbus  v.  Columbus  Street 
R.  Co.  45  Ohio  St.  98,  12  N.  E.  651. 
But  let  us  consider  the  question 
without  treating  the  Ohio  decisions 
as  conclusive." 

The  Federal  Supreme  Court  then 
proceeds,  in  keeping  with  its  rule, 
to  determine  for  itself  the  existence 
or  nonexistence  of  the  asserted  con- 
tract, and  whether  its  obligation 
had  been  impaired.  After  this  in- 
dependent inquiry,  the  court  arrived 
at  the  conclusion  that  there  was  a 
binding  contract. 

In  this  proceeding,  the  Public 
Utilities  Commission  is  a  party. 
Plaintiff  in  error  rests  on  the  prop- 
osition that  authority  has  been  con- 
ferred upon  the  Commission  to  ftx 
the  rates  to  be  charged  by  the  com- 


road  thereunder,  its  terms  must 
control." 

The  other  portions  of  the  plain- 
tiff in  error's  line  were  constructed, 
maintained,  and  operated  under 
similar  grants  of  franchises,  which 
were  accepted  by  the  company. 

The  provisions  of  the  General 
Code  with  reference  to  the  power  to 
fix  the  terms  and  conditions  of  such 
grante  apply  both  to  councils  of 
municipalities  and  the  commission- 
ers of  counties  through  which  the 
lines  run. 

Section  3443,  Revised  Statutes, 
which  was  in  effect  at  the  time  of 
the  making  of  these  grants  (and 
which  is  now  §  9113,  General  Code), 
provides  that  the  "council,  or  the 
commissioners,  as  the  case  may  be, 
may  fix  the  terms  and  conditions 
upon  which  such  railways  may  be 
constructed,  operated,  extended,  and 
consolidated." 

In  the  case  above  referred  to  it 
is  said  (93  Ohio  St.  at  page  122) : 
"It  is  a  familiar  law  that,  when  the 
terms  of  a  valid  ordinance  are  ac- 
cepted by  a  grantee,  such  action  con- 
stitutes a  contract,  and  the  rights 
of  the  parties  are  to  be  determined 
by  the  terms  of  the  contract  itself. 
Columbus  V.  Columbus  Street  R.  C!o. 
45  Ohio  St.  98,  12  N.  E.  651 ;  Cin- 
cinnati  &  S.  R.  Co.  v.  Carthage,  36 
Ohio  St.  631 ;  East  Ohio  Gas  Co.  v. 
Akron,  81  Ohio  St.  33,  26  L.R.A. 
(N.S.)  92,  90  N.  E.  40, 18  Ann.  Cas. 
332 ;  Cleveland  v.  Cleveland  City  R. 
Co.  194  U.  S.  517,  48  L.  ed.  1102, 
24  Sup.  Ct.  Rep.  756." 

In  Cleveland  v.  Cleveland  City  R. 
Co.  194  U.  S.  517,  at  page  533,  48 
L.  ed.  1102,  1107,  24  Sup.  Ct.  Rep. 
756,  761,  the  court  says : 

"The  statutes  show  that  there 
was  lodged  by  the  legislature  of 
Ohio  in  the  municipal  council  of 
Cleveland  comprehensive  power  to 
contract  with  street  railway  com* 
panies  in  respect  to  the  terms  and 
conditions  upon  which  such  roads 
might  be  constructed,  operated,  ex- 
tended, and  consolidated;  the  only 
limitation  upon  the  power  being 
that  in  case  of  an  extension  or  con- 
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plainant,  notwithstanding,  and  in 
disregard  of,  the  contract.  It  is 
contended  that  this  may  be  done  in 
the  exercise  of  the  police  power  of 
thQ  state. 

Many  authorities  are  cited  in  sup- 
port of  the  proposition,  which  is 
familiar  and  well  settled,  that  the 
state  itself  cannot,  by  contract,  de- 
-asainst  privc  itsclf  of  the 

exercise  at  propcr   exercise   of 

police  power.  ^^^      p^j.^      poWer. 

Its  elastic  and  undefined  nature  is 
everywhere  recognized,  as  well  as 
the  limitations  upon  its  exercise  as 
against  rights  guaranteed  and  pro- 
tected by  the  Constitution. 

In  WaUa  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  1,  43  L.  ed.  341, 
19  Sup.  Ct.  Rep.  77,  the  grant  of  the 
right  to  supply  water  to  a  munici- 
pality and  its  inhabitants  through 
pipes  and  mains  laid  in  the  streets, 
upon  the  conditions  named  in  the 
grant,  was  held  to  be  a  contract  pro- 
tected by  the  Federal  Constitution 
against  state  legislation  to  impair 
it.  In  the  opinion  it  is  said  (172  U. 
S.  at  page  15) : 

"The  argument  that  the  contract 
is  void  as  an  attempt  to  barter  away 
the  legislative  power  !of  the  city 
council  rests  upon  the  assumption 
that  contracts  for  supplying  a  city 
with  water  are  within  the  police 
power  of  the  city,  and  may  be  con- 
trolled, managed,  or  abrogated  at 
the  pleasure  of  the  council.  This 
court  has  doubtless  held  that  the 
police  power  is  one  which  remains 
constantly  under  the  control  of  the 
legislative  authority,  and  'that  a  city 
council  can  neither  bind  itself,  nor 
its  successors,  to  contracts  preju<* 
dicial  to  the  peace,  good  order, 
health,  or  morals  of  its  inhabitants ; 
but  it  is  to  cases  of  this  class  that 
these  rulings  have  been  confined. 

"If  a  contract  be  objectionable  in 
itself  upon  these  grounds,  or  if  it 
become  so  in  its  execution,  the  mu- 
nicipality may,  in  the  exercise  of 
its  police  power,  regulate  the  man- 
ner in  which  it  may  be  carried  out, 
or  may  abrogate  it  entirely,  upon 
the  principle  that  it  cannot  bind 
itself  to  any  course  of  action  which 


shall  prove  deleterious  to  the  health 
or  morals  of  its  inhabitants.  In 
such  case  an  appeal  to  the  contract 
clause  of  the  Constitution  is  ineffec- 
tual. Thus,  in  Northwestern  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  S. 
659,  24  L.  ed.  1036,  an  act  of  the 
general  assembly  of  Illinois  author- 
ized the  Fertilizing  Company  to 
establish  and  maintain  for  fifty 
years  certain  chemical  works  for 
the  purpose  of  converting  dead  ani- 
mals into  agricultural  fertilizers, 
and  to  maintain  depots  in  Chicago 
for  the  purpose  of  receiving  and 
carrying  out  of  the  city  dead  ani- 
mals and  other  animal  matter 
which  it  might  buy  or  own.  Subse- 
quently the  charter  of  the  village 
of  Hyde  Park  was  revised,  and 
power  given  it  to  define  or  abate 
nuisances  injurious  to  the  public 
health.  It  was  held  that  under  this 
power  the  village  had  the  right  to 
prohibit  the  carrying  of  dead  ani- 
mals, or  offensive  matter,  through 
the  streets;  that  the  charter  of  lie 
company  was  a  sufficient  license  un- 
til revoked,  but  was  not  a  contract 
guaranteeing  that  the  company* 
might  continue  to  carry  on  a  busi- 
ness which  had  become  a  nuisance 
by  the  growth  of  population  around 
its  works,  or  that  it  should  be  ex- 
empt for  fifty  years  from  an  exer- 
cise of  the  police  power  of  the  state, 
citing  Coates  v.  New  York,  7  Cow. 
585. 

"Substantially  the  same  ruling 
was  made  in  Butchers'  Union  S.  H. 
&  L.  S.  L.  Co.  V.  Crescent  City  L.  S. 
L.  &  S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed. 
585,  4  Sup.  Ct.  Rep.  652,  wherein 
an  act  of  the  legislature  of  Louis- 
iana, granting  exclusive  privileges 
for  maintaining  slaughterhouses, 
was  held  to  be  subject  to  subsequent 
ordinances  of  the  city  of  New  Or- 
leans opening  to  general  competi- 
tion the  right  to  build  slaughter- 
houses. 

"The  same  principle  has  been  ap- 
plied to  charters  for  the  mainte- 
nance of  lotteries,  which,  upon 
grounds  of  public  policy,  have  been 
held  to  be  mere  licenses,  and  sub- 
ject to  abrogation  in  the  exercise  of 
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the  police  power  of  the  srovemment : 
Boyd  V.  Alabama,  94  U.  S.  645,  24 
L.  ed.  302 ;  Stone  v.  Mississippi,  101 
U.  S.  814,  25  L.  ed.  1079 ;  Douglas 
V.  Kentucky,  168  U,  S.  488,  42  L. 
ed.  558,  18  Sup.  Ct.  Rep.  199,  as 
well  as  to  laws  regulating  the  liquor 
traffic;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  ed.  989 ; 
Metropolitan  Bd.  of  Excise  v.  Bar- 
rie,  34  N.  Y.  657,  and  even  laws 
regulating  the  inspection  of  coal 
oil;  United  States  v.  De  Witt,  9 
Wall.  41,  19  L.  ed.  593;  Patterson 
V.  Kentucky,  97  U.  S.  501,  24  L.  ed. 
1115.  In  the  latter  case  it  was  held 
that  a  person  holding  a  patent  under 
the  laws  of  the  United  States  for 
an  invention  was  not  protected  by 
such  patent  in  selling  oil  condemned 
by  a  state  inspector  as  unsafe  for 
illuminating  purposes. 

"Under  this  power  and  the  analo- 
gous power  of  taxation  we  should 
have  no  doubt  that  the  city  council 
might  take  such  measures  as  were 
necessary  or  prudent  to  secure  the 
purity  of  the  water  furnished  under 
the  contract  of  the  company,  the 
pa3rment  of  its  just  contributions  to 
the  public  burdens,  and  the  observ* 
ance  of  its  own  ordinances  respect- 
ing the  manner  in  which  the  pipes 
and  mains  of  the  company*should  be 
laid  through  the  streets  of  the  city. 
New^  York  ex  rel.  New  York  Elec- 
tric Lines  v.  Squire,  145  U.  S.  175, 
36  L.  ed.  666,  12  Sup.  Ct.  Rep.  880 ; 
St.  Louis  V.  Western  U.  Teleg.  Co. 
148  U.  S.  92,  87  L.  ed.  380,  IS  Sup. 
Ct.  Rep.  485;  Missouri  ex  rel.  La- 
clede Gaslight  Co.  v.  Murphy,  170 
U.  S.  78,  42  L.  ed.  955,  18  Sup.  Ct. 
Rep.  506.  But  where  a  contract 
for  a  supply  of  water  is  innocuous 
in  itself,  and  is  carried  out  with  due 
regard  to  the  good  order  of  the  city 
and  the  health  of  its  inhabitants, 
the  aid  of  the  police  power  cannot 
be  invoked  to  abrogate  or  impair 
it." 

And  in  Vicksburg  v.  Vicksburg 
Waterworks  Co.  206  U.  S.  496,  51 
L.  ed.  1155,  27  Sup.  Ct.  Rep.  762,  it 
was  held  that  a  state  may,  in  mat- 
ters of  proprietary  rights,  exclude 
itself,  and  authorize  its  municipal 


corporations  to  exclude  themselves, 
from  the  right  of  regulation  of  such 
matters  as  water  rates.'  At  page 
508  of  the  opinion  in  206  U.  S.  it  is 
said :  ''That  a  state  may,  in  matters 
of  proprietary  rights,  exclude  itself 
from  the  right  to  make  regulations 
of  this  kind,  or  authorize  municipal 
corporations  to  do  so,  when  the 
power  is  clearly  conferred,  has  been 
too  frequently  declared  to  admit  of 
doubt"  (citing  authorities) . 

In  Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles,  211  U.  S.  265,  at  page 
273,  53  L.  ed.  176,  182,  29  Sup.  Ct. 
Rep.  50,  52,  it  is  said :  "It  has  been 
settled  by  this  court  that  the  state 
may  authorize  one  of  its  municipal 
corporations  to  establish  by  an  in- 
violable contract  the  rates  to  be 
charged  by  a  public  service  corpora* 
tion  (or  natural  person)  for  a  defi- 
nite term,  not  grossly  unreasonable 
in  point  of  time,  and  that  the  effect 
of  such  a  contract  is  to  suspend,  dur- 
ing the  life  of  the  contract,  the  gov- 
ernmental power  of  fixing  and  regu- 
lating the  rates.  Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  184  U.  S. 
368,  382,  46  L.  ed.  592,  605,  22  Sup. 
Ct.  Rep.  410;  Vicksburg  v.  Vicks- 
burg Waterworks  Co.  206  U.  S.  496, 
508,  51  L.  ed.  1155,  1160,  27  Sup. 
Ct.  Rep.  762.  But  for  the  very  rea- 
son that  such  a  contract  has  the 
effect  of  extinguishing,  pro  tanto, 
an  undoubted  power  of  govern- 
ment, both  its  existence  and  the  au- 
thority to  make  it  must  clearly  and 
unmistakably  appear,  and  all  doubts 
must  be  resolved  in  favor  of  the 
continuance  of  the  power." 

Plaintiff  in  error  cites  State  ex 
rel.  Webster  v.  Superior  Ct.  67 
Wash.  37,  L.R.A.  1915C,  287,  120 
Pac.  861,  Ann.  Cas.  1913D,  78,  and 
Puget  Sound  Traction  Co.  v.  Rey- 
nolds, 244  U.  S.  574,  61  L.  ed.  1826, 
P.U.R.1917F,  57,  37  Sup.  Ct.  Rep. 
705,  in  support  of  its  view.  Both 
cases  arose  in  the  state  of  Washing- 
ton. In  the  Puget  Sound  Traction 
Case  the  Federal  Supreme  Court 
shows  that  the  Constitution  of 
Washington  specifically  limits  the 
powers  of  cities  touching  the  sub* 
jects  here   involved.     Mr*   Justice 
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Pitney  says  (244  U.  S.  at  page 
579) :  "The  Constitution  of  Wash- 
ington  (article  12,  §  18)  requires 
the  legislature  to  pass  laws  estab- 
lishing reasonable  maximum  rates 
of  charges  for  the  transportation  of 
passengers  and  freight,  and  to  cor- 
rect abuses  and  prevent  discrimina- 
tion in  rates  by  railroads  and  other 
common  carriers,  and  provides  that 
'a  railroad  and  transportation  com- 
mission may  be  established,  and  its 
powers  and  duties  fully  defined  by 
law/  By  article  11,  §  10,  any  city 
containing  a  population  of  20,000 
inhabitants  or  more  is  permitted  to 
frame  a  charter  for  its  own  govern- 
ment, 'consistent  with  and  subject 
to  the  Constitution  and  laws  of  this 
state/  This  Constitution  was 
adopted  in  1889,  long  previous  to 
the  date  of  the  earliest  of  plaintiff's 
franchise  ordinances.  The  supreme 
court  of  Washington  has  held  that 
the  provisions  of  municipal  charters 
are  subject  to  the  legislative  au- 
thority of  the  state,  that  the  Public 
Utilities  Act  superseded  any  con- 
flicting ordinance  or  charter  pro- 
vision of  any  city,  and  that  con- 
tractual provisions  in  franchises 
conferred  by  municipal  corporations 
without  express  legislative  author- 
ity are  subject  to  be  set  aside  by  the 
exercise  of  the  sovereign  power  of 
the  state.  Ewing  v.  Seattle,  55 
Wash.  229,  104  Pac.  259;  State  ex 
rel.  Webster  v.  Superior  Ct.  67 
Wash.  37,  43-50,  L.R.A.  1915C, 
287, 120  Pac.  861,  Ann.  Cas.  1913D, 
78." 

It  will  be  observed  that  the  Con- 
stitution of  the  state  of  Washington 
itself  determined  the  question,  and 
that  the  Ohio  Constitution  contains 
no  such  provisions. 

The  Federal  Supreme  Court 
points  out  that  the  Washington 
cases  are  very  clearly  distinguisha- 
ble from  another  recent  case,  De- 
troit United  R.  Co.  v.  Michigan,  242 
U.  S.  238,  248,  61  L.  ed.  268,  273, 
P.U.R.1917B,  1010,  37  Sup.  Ct.  Rep. 
87.  In  that  case  franchises  for  city 
lines  had  been  given  by  ordinances 
of  Detroit.  Franchises  for  sub- 
urban lines  hald  been  given  by  vil- 


lage and  township  ordinances^ 
which  fixed  the  fares  on  a  basis 
more  favorable  to  grantees.  There- 
after the  limits  of  the  city  were  ex- 
tended, so  as  to  embrace  parts  of 
the  outlying  railways.  The  state 
courts  held  that  the  outlying  lines^ 
which  were  embraced  within  the 
extended  limits,  came  also  within 
the  fares  fixed  by  the  city  ordi- 
nances. At  page  253  of  242  U.  S., 
the  Federal  Supreme  Court  says: 
"Because  of  the  provision  of  §  10 
of  article  1  of  the  Constitution  of 
the  United  States,  it  was  not  with- 
in the  power  of  the  state  of  Michi- 
gan by  any  subsequent  legislation  to 
impair  the  obligations  of  those  con- 
tracts, and  since  the  judgments  of 
the  supreme  court  of  that  state  gave 
such  an  effect  to  the  Annexation 
Acts  of  1905  and  1907,  in  conjunc- 
tion with  the  ordinances  of  1889,  as 
to  impair  those  obligations,  the 
judgments  must  be  reversed." 

The  two  recent  cases  from  the 
United  States  Supreme  Court,  just 
cited,  fairly  comprehend  and  dis- 
pose of  the  questions  here  suggested. 

The  contract  in  this  case  is  of 
harmless  character,  "innocuous  in 
itself,"  and  is  entitled  to  the  consti- 
tutional protection. 

As  we  have  seen,  it  has  been  con- 
clusively determined  that  in  Ohio 
full  authority  had  been  conferred 
for  the  making  of  the  contract.  In 
addition  to  this  the  people,  by  an 
amendment  to  the  Constitution, 
have  invested  the  municipalities  of 
the  state  with  plenary  power  to 
deal  with  the  subject  by  binding 
contracts.  Section  4  of  article  18 
provides  that  "any  municipality 
may  acquire,  construct,  own,  lease 
and  operate  within  or  without  its 
corporate  limits,  any  public  utility 
the  product  or  service  of  which  is 
or  is  to  be  supplied  to  the  munici- 
pality or  its  inhabitants,  and  may 
contract  with  others  for  any  such 
product  or  service." 

Therefore  the  municipality  does 
not  now  get  its  authority  from  the 
legislature,  but  from  the  Constitu- 
tion. The  legislature  cannot  de- 
prive it  of  that  power. 
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The  ccnBtitutional  provision  re- 
ferred to  was  not  adopted  until 
after  the  making  of  the  contract 
involved  in  this  case,  and  the  va- 
lidity of  that  contract  is,  of  course, 
to  be  determined  by  the  law  in  effect 
at  the  time  it  was  made.  But  in  as 
much  as,  under  the  authorities  al- 
ready cited,  the  contract  was  valid 
and  binding  when  made,  we  see  no 
conatitvtionai       reason  to  deny  to 

l!J'^«ic?pIT*''*  the       municipality 
eoatraet.  authority  to  insist 

upon  its  rights  under  the  contract, 

now  that  its  power  to  deal  with  the 

subject  is  sanctioned  by  the  organic 

law. 

Moreover,  we  are  not  able  to  find 
that  the  legislature  has  attempted 
to  confer  upon  the  Public  Utilities 
Conmiission  the  authority  to  change 
rates  fixed  by  contract  between  the 
company  and  local  authorities. 

It  is  contended  that  such  author- 
ity has  been  conferred  upon  the 
Commission  by  §§  524  et  seq.,  Page 
&  A.  General  Code.  Section  524 
provides  for  the  filing  of  a  com- 
plaint before  the  Commission  of 
rates,  fares,  etc.,  that  are  alleged 
to  be  unreasonable  or  unjustly  dis- 
criminatory. The  succeeding  sec- 
tions provide  that  upon  an  investi- 
gation, if  the  rate  or  rates  are  found 
to  be  unreasonable  or  unjustly  dis- 
criminatory, the  Conunission  may 
fix,  and  order  substituted  therefor, 
such  rate  or  rates  as  it  shall  have 
determined  to  be  just  and  reasona- 
ble. There  is  no  provision  in  any 
of  these  sections  which  expressly 
authorizes  the  Commission  to 
change  rates  fixed  by  contract. 

In  the  very  recent  case  of  Quinby 
V.  Public  Service  Commission  (de- 
cided April  6,  1918,  by  the  court  of 
appeals  of  New  York)  223  N.  Y. 
244,  ante,  686,  P.U.R.1918D,  30, 119 
N.  E.  433,  the  power  of  the  Public 
Utilities  Commission  of  New  York 
to  change  rates  of  a  street  railroad 
constructed  under  consent  of  the 
property  owners  and  local  authori- 
ties, where  such  consent  was  based 
upon  a  stipulated  maximum  fare, 
was  attacked.  Subdivision  1  of  §  49 
of  the  Public  Service  Commissions 


Law  of  that  state  (Consol.  Laws,, 
chap.  48)  provides  that  whenever 
the  Commission  shall  be  of  opinion^ 
after  a  hearing  had  upon  its  own 
motion  or  upon  a  complaint,  that 
the  rates,  etc.,  charged  for  the 
transportation  of  persons  or  prop- 
erty by  any  common  carrier,  street 
railroad,  etc.,  subject  to  its  jurisdic- 
tion, are  unjust,  discriminatory,  or 
unduly  preferential,  it  may  deter- 
mine the  just  and  reasonable  rates 
and  fares  thereafter  to  be  observed. 
The  Constitution  of  New  York 
(article  3,  §  18)  provides  that  "no 
law  shall  authorize  the  construction 
or  operation  of  a  street  railroad  ex- 
cept upon  the  condition  that  the 
consent  of  the  owners  of  one  half 
in  value  of  the  property  bounded  on, 
and  the  consent  also  of  the  local 
authorities  having  the  control  of, 
that  portion  of  a  street  or  highway 
upon  which  it  is  proposed  to  con- 
struct or  operate  such  railroad  be 
first  obtained.'' 

The  section  further  provides'that, 
if  consent  cannot  be  obtained,  a 
proceeding  may  be  conducted  in 
court  for  the  determination  of  the 
subject. 

The  extent  of  the  authority  of  the 
Commission,  where  a  railroad  was 
operated  by  the  consent  of  the  local 
authorities,  as  stated,  was  consid- 
ered in  that  case,  and  it  was  held  in 
ir  4  of  the  syllabus  in  119  N.  E.  433, 
that  "under  Const,  art.  3,  §  18,  pro- 
viding for  consent  of  property  own- 
ers and  local  authorities  to  the  con- 
struction and  operation  of  street 
railroads,  where  such  consent  was 
based  upon  a  stipulated  maximum 
fare,  the  Public  Service  Commission 
is  without  jurisdiction  over  the  sub- 
ject-matter of  changing  such  rate^ 
and  the  law  does  not  attempt  to  give 
it  such  authority." 

It  will  be  observed  that  the  pro- 
visions of  subdivision  1  of  §  49  of 
the  New  York  statute  are  similar 
to  those  of  the  Ohio  statute. 

The  court,  at  page  263  of  the 
opinion  in  223  N.  Y.,  says : 

"In  the  absence  of  clear  and  defi- 
nite language,  conferring,  without 
ambiguity,    jurisdiction    upon    the 
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Public  Service  Commission  to  in- 
crease rates  of  fare  agreed  upon  by 
the  street  railroad  and  the  local 
authorities,  we  should  not  unneces-^ 
sarily  hold  that  the  legislature  has 
intended  to  delegate  any  of  its  pow- 
ers in  the  matter,  whatever  its  pow- 
ers may  be.  The  Public  Service 
Commissions  Law  (§§  26,  49,  subd. 
1)  and  the  Railroad  Law  (§  181) 
deal  with  maximum  rates  of  fare 
established  by  statute,  but  make  no 
reference  in  terms  to  rates  estab- 
lished by  agreement  with  local  au- 
thorities. 

"In  regulating  rates  three  courses 
were  open  to  the  legislature :  1.  To 
prescribe  rates  itself.  2.  To  dele- 
gate the  power  to  the  Commission. 
3.  To  leave  the  matter  to  agree- 
ment between  the  street  railroad 
company  and  the  local  authorities. 
It  has  constitutionally  conferred  on 
the  Public  Service  Commission  cer- 
tain functions  [citing  authorities] 
which  plainly  include  the  power  to 
reguhite  rates  fixed  by  statute;  and 
while  it  may  be  said  that  it  has 
undertaken  to  delegate  to  the  Pub- 
lic Service  Commission  'the  same 
power'  that  it  has  to  regulate  rates 
of  fare  (Railroad  Law,  §  181),  it 
is  impossible  to  find  a  word  in  the 
statutes  which  discloses  the  legis- 
lative intent  to  deal  with  the  matter 
of  rates  fixed  by  agreement  with 
local  authorities.  As  it  has  often 
been  held,  in  connections  other  than 
that  of  legislative  power  over  them, 
that  such  agreements  are  valid,  it 
may  well  be  inferred  that  the  legis- 
lature excluded  them  from  consid- 
eration by  failure  to  mention  them, 
and  that  it  has  made  no  attempt  to 
turn  them  over  to  the  Public  Serv- 
ice Commission  for  revision." 

This  reasoning  applies  with  sin- 
gular force  to  the  situation  in  Ohio 
and  to  the  question  we  have  here. 

The  Public  Utilities  Commission 
of  Ohio  is  created,  and  its  duties  de- 
fined, by  statute.  In  the  recent  case 
of  Cincinnati  v.  Public  Utilities 
Commission,  96  Ohio  St.  270,  117 
N.  E.  381,  it  is  declared  in  the  sylla- 
bus: "The  powers  of  the  Public 
Utilities  Commission  are  conferred 


by  statute,  and  it  possesses  no  au- 
thority other  than  that  thus  vested 
in  it." 

The  general  assembly  not  having 
provided  that  the  Commission  may 
interfere  with  valid 

^•mJ       Iv.mJ :««.».       A>«.-M      Public  Service 

ana    omamg    con-  commi«sio»— 
tracts,  we  may  well  SJ^trlcV^t^r 
conclude  that  it  ex- 
cluded   them    from    consideration. 

In  cases  such  as  we  have  here,  it 
is  a  prerequisite  of  the  grant  to  the 
company  that  a  certain  proportion 
of  the  abutting  property  owners 
shall  first  consent;  and  the  statute 
requires  that  a  municipality  shall 
award  the  franchise  to  the  bidder 
who  proposes  to  carry  passengers 
on  the  route  for  the  lowest  rate  of 
fare,  after  public  advertisement. 
The  presumption  is  that  such  con- 
sents are  given  in  consideration  of 
the  terms  of  the  grant,  to  be  com- 
plied with  by  the  company,  includ- 
ing the  rate  of  fare  agreed  on.  It 
would  not  only  be  a  vain  and  emp^y 
arrangement,  but  a  deceptive  one, 
if  these  provisions  could  be  disre- 
garded, and  the  company  neverthe- 
less retain  and  exercise  all  of  the 
valuable  rights  and  privileges  grant- 
ed to  it  in  consideration  thereof. 

The  order  of  the  Commission  will 
be  affirmed. 

Nichols,  Ch.  J.,  and  Wanamaker, 
Newman,  Matthias,  and  Donahue, 
JJ.,  concur. 


HOTE. 

The  question  of  the  power  of  public 
service  commissions  to  increase  fran- 
chise rates  is  discussed  in  the  annota- 
tion attached  to  Salt  Lake  Gitt  v. 
Utah  Light  &  Traction  Go.  post,  716. 
The  decision  in  Intekurban  R.  &  Ter- 
minal Go.  ▼.  FUBUC  UTiLrriES  Com- 
mission, ante,  704,  follows  the  Ohio 
rule,  which,  as  is  shown  in  subdlyision 
II.  a,  6,  of  the  annotation  referred  to, 
differs  from  the  rule  prevailing  in  the 
majority  of  jurisdictions,  and  is  that 
the  municipalities  in  Ohio  have  been 
delegated,  by  the  Constitution  and 
statutes  of  the  state,  the  power  to 
make  inviolable  contracts  as  to  rates. 


CINCINNATI  ▼.  PUBLIC  UTILITIES  COMMISSION. 

{98  Ohio  at,  $90,  PJJJt.t919C,  119,  191  Hf,  B.  999.) 
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CITY  OP  CINCINNATI,  PMf.  in  Err., 

V. 

PUBLIC  UTILITIES  COMMISSION. 

OhUk  Sttprmne  Court'^une  2Xf  191S. 
(98  Obio  St  820,  P.U.R.1919C,  119,  121  N.  E.  688.) 

Contract  -r-  franchise  —  bindina  effect. 

1.  Where  an  ordinance  is  passed  by  a  municipal  corporation,  granting  to 
a  gas  company  the  right  for  the  term  of  twenty-five  years  to  furnish 
natural  gas  for  heating,  lighting,  and  power  purposes,  through  its  mains 
and  appliances  in  the  streets  and  public  places,  on  terms  and  conditions 
contained  in  the  ordinance,  which  include  a  provision  that  the  grant  is 
subject  to  the  right  of  the  city  to  regulate  the  price  of  natural  gas  from 
time  to  time,  as  provided  by  law,  the  acceptance  of  the  ordinance  by  the 
company  constitutes  a  valid  contract,  and  the  rights  of  the  parties  are 
to  be  determined  by  the  contract  itself. 

[See  note  on  this  question  beginning  on  page  730.] 


Public  service  corporation  —  rates  — 
reserved  power. 

2.  In  such  case  the  grant  to  the  com- 
pany is  subject  to  and  dependent  on 
the  right  reserved  to  the  ci^  to  fix  the 
price  of  gas  from  time  to  time,  as  pro- 
vided by  law. 

[See  12  R.  C.  L.  898  et  seq.] 

Cmitract  —  statntes  as  part. 

3.  Statutes  in  force  at  the  time  a 
contract  is  made  by  a  municipali^ 
enter  into  and  become  part  of  the  con- 
tract. Its  obligation  is  to  be  meas- 
ured, and  performance  is  to  be  regu- 
lated, by  the  terms  and  rules  which 
they  prescribe. 

[See  6  R.  C.  L.  325.] 

Gas  —  price  fixing  —  statute. 

4.  By  the  provisions  of  §§  3982  and 
3983,  General  Code  (§§  2478  and  2479, 
Rev.  Stat),  two  entirely  different  sit- 
uations are  contemplated  and  pro- 
vided for:  (a)  By  S  8982,  the  city  is 
giyen  power  to  regulate  the  price  of 
gas  from  time  to  time;  (b)  by  §  3983, 
it  is  provided  that  if  the  city  fixes  the 
price  for  a  period  not  exceeding  ten 
years,  and  the  gas  company  assents 
thereto,  the  city  shall  not  require  it 
to  furnish  gas  at  a  less  rate  during 
the  period  agreed  on,  not  exceeding 
such  ten  years. 

[See  12  R.  C.  L.  898.] 

*— power  to  regulate. 

5.  In  such  case,  if  the  company  does 
not  assent  to  the  rate  fixed  by  the 
city  for  the  period  not  exceeding  ten 
years,  the  power  of  the  city  to  regu« 

Headnotes  1-8  by  the  COVKT. 
3  A.L.R. — 45. 


late  the  price  is  as  ample  as  if  the 
ordinance  contained  no  sueh  provi- 
sion. 

[See  12  R.  C.  L.  898  et  seq.  ] 

Constitutional  law  —  impairment  of 
contract  —  change  of  rate  for  gas. 

6.  The  fixing  of  a  rate  for  the  first 
ten  years  of  a  franchise  granted  for 
twenty-five  years  by  a  city,  which  re- 
serves to  the  city  the  right  to  regulate 
rates  from  time  to  time,  as  provided 
by  law,  does  not  change  the  franchise 
contract  nor  exhaust  the  power  of  the 
city  thereunder.  The  original  agree- 
ment constitutes  one  entire  contract, 
and  such  action  conforms  to  and  car- 
ries out  its  provisions. 

[See  6  R.  C.  L.  340;  12  R.  C.  L. 
898.] 

Statute  —  construction  —  applicatitm. 

7.  The  provisions  of  §  614-44,  Page 
it  A.  General  Code,  were  not  intended 
to  and  do  not  apply  to  a  contoact  made 
prior  to  the  passage  of  that  section, 
and  which,  by  its  terms,  does  not  ex- 
pire for  more  than  one  year. 

[See  ,6  R.  C.  L.  826.] 

ConstitutioBal  law  —  franchise  con- 
tract —  impairment. 

8.  A  contract  such  as  above  de- 
scribed, which  is  passed  in  full  com- 
pliance with  authority  expressly  con- 
ferred, is  protected  by  the  provisions 
of  §  10,  article  1,  of  the  Federal  Con- 
stitution, that  no  state  shall  pass  any 

.  law  impairing  the  obligation  of  con- 
tracts. 

[See  6  R.  a  L.  340  J 
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Contract  —  accepted  ordinance. 

9.  When  a  municipal  corporation, 
by  ordinance,  gives  its  consent  that  a 
natural  gas  company  may  enter  the 
municipality  and  lay  down  its  pipes 
therein,  and  furnish  gas  to  consumers 
upon  terms  and  conditions  imposed  by 
the  ordinance  inrhicb  19  accepted  in 
writing  by  the  corporation,  such  ac- 
,  tion  by  both  parties  constitutes  a  con*- 
tract,  and  the  rights  of  the  parties 
therein  are  to  be  determined  by  the 
contract  itself. 

[See  6  R.  C.  L.  840.] 


Constitutional  law  —  resort  to  courts 
for  pirotootiqn.  pf  rights. 

10.  Notwithstanding  reserved  pow- 
er in  a  municipal  corporation  to  regu- 
late the  price  to  be  charged  for  gas, 
by  a  corporation  authorized  to  occupy 
i^  streets  with  mains,  if  the  city  fixes 
a  rate  which  is  so  unjust  and  unrea- 
sonable and  beneath  a  proper  com- 
pensatory return  as  to  amount  to  a 
takiilg  of  thepropeitjr  of  the  colora- 
tion without  just  eoBipoiiaatiji^n,  it  has 
r^ourae  to  the  cQvrts  for  protection 
qf  its  rights  and  property. 
.  [See  12  R.  C.  L.  900.] 


(Jones,  J.,  dissents.) 


Error  to  the  Public  Utilities  Comnnission  to  review  its  order  overruling 
motions  to  dismiss  the  complaint  and  for  a  rehearing,  in  a  proceeding  to 
have  a  rate  for  gas  fixed  by  ordinance  suspended,  and  to  fix  and  determine 
a  just  and  reasonable  rate,  to  be  charged  and  collected  by  complainants. 
Beversed. 


Statement  by  Johnson^  J. : 
The  Union  Gas  &  Electric  Com- 
pany and  the  Cincinnati  Gas  & 
Electric  Company  in  September, 
1917,  filed  their  complaint  with  the 
Public  Utilities  Commission,  in 
which  it  is  set  forth  that  the  council 
of  the  city  of  Cincinnati  on  August 
20,  1917,  passed  an  ordinance  regu- 
lating the  price  to  be  charged  for 
natural  gas  consumed.  A  copy  of 
the  ordinance  was  attached  to  the 
complaint.  The  companies  com- 
plained that  the  price  J&xed  by  the 
ordinance  for  natural  gas  to  be  fur- 
nished for  a  period  of  ten  years 
from  axid  after  the  date  thereof,  to 
the  city  of  Cincinnati  for  street 
lighting  and  all  other  purposes,  and 
to  private  consumers,  at  the  rate  of 
3&  cents  per  1,000  cubic  feet,  with 
a  discount  of  6  cents  pfer  1,000  cubic 
feet,  making  a  net  rate  of  30  cents 
per  1,000  cubic  feet,  if  paid  at  the 
Office  of  the  company  'within  five 
days  after  the  delivery  of  bill,  is  un- 
reasonable and  insufficient  to  yi^ld 
reasonable  compensation  for  the 
service,  having  due  regard  to  the 
value  thereof  and  of  all  the  property 
of  complainants  actually  used  and 
useful  for  the  convenience  of  the 
public.  They  state  that  they  have 
not  accepted  the  ordinance,  but  do 
consent  to  continue  to  furnish  gas 


to  the  city  and  its  inhabitants  and 
to  devote  their  property  to  such  pub- 
lic use  during  the  term  fixed  by  said 
ordinance,  or  by  the  provisions  of 
law.  They  prayed  that  the  rate 
fixed  by  the  ordinance  be  suspend- 
ed; and  the  complainants,  electing 
to  charge  the  rate  in  force  immedi- 
ately prior  to  the  taking  effect  of 
the  ordinance,  and  offering  to  give 
an  undertaking  in  such  an  amount 
as  the  Commission  may  determine, 
prayed  further  that  the  Commis- 
sion proceed  to  fix  and  determine 
the  just  and  reasonable  rate  to  be 
charged  and  collected  by  the  com- 
plainants. 

In  1905,  the  city  of  Cincinnati 
passed  an  ordinance  granting  a 
franchise  to  the  Cincinnati  Gas  & 
Electric  Company  to  furnish  nat- 
ural gas  for  heat,  light,  and  power 
purposes,  to  public  and  private  con- 
sumers, through  its  system  of  gas 
mains,  pipes,  fixtures,  and  appli- 
ances in  the  streets  and  public  ways 
of  the  city,  and  to  occupy  such 
streets  and  public  places  for  the 
purposes  stated.  Paragraph  6  of  the 
franchise  ordinance  contained  the 
provision :  *'The  grant  herein  made 
shall  continue  for  twenty-five  (25) 
years  from  and  after  the  passage 
and  acceptance  of  this  ordinance, 
subject,  however,  to  the  right  of  the 
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eity  to  regufatte  the  price  of  natural 
gm  ttom  time  to  tine,  as  provided 
hy  law,  and  to  purchase  tiie  plant 
and  works  of  the  gas  c<mipany,  as 
reserved  in  its  contract  with  said 
city  in  that  behalf/' 

The  company  duly  accepted  the 
franchise  ordinance,  and  thereafter 
leased  its  plant,  pipes,  contracts, 
and  franchise  to  tiie  Union  Gas  & 
Electric  Company,  which  has  since 
been  operating  the  same.  On  the 
20th  of  August,  1017,  tiie  council  of 
the  city  passed  the  ordinance  re* 
ferred  to  in  the  complaint,  regulat* 
ing  the  price  to  be  charged  for 
natural  gas  by  the  companies  for 
ten  years,  and  said  ordinance  was 
approved  by  the  mayor  on  the  29th 
of  August,  1917.  Thereafter  the 
companies  filed  the  complaint  as 
above  stated  with  the  Commission. 

The  city  on  the  Sth  of  October 
filed  its  motion  with  the  Commis- 
sion to  dismiss  the  complaint,  on  the 
ground  that  the  Commission  was 
without  jurisdiction,  for  the  rea- 
sons stated  in  the  motion.  This 
motion  was  overruled  by  the  Com- 
mission, and  on  the  application  of 
the  company  it  made  its  order  di- 
recting the  company  to  give  an  un- 
dertaking in  the  sum  of  $260,000, 
without  additional  surety,  upon 
their  election  to  charge  the  rate  in 
force  immediately  preceding  the  ef- 
fective date  of  the  ordinance.  Mo- 
tions for  rehearing  having  been 
overruled,  this  proceeding  in  error 
was  brought  to  reverse  the  orders  of 
the  Commission. 

Plaintiff  in  error  contends  that 
the  Commission  is  without  jurisdic- 
tion, for  the  reason  that  §§  614-44, 
to  and  including  614-47,  Page  &  A. 
General  Code,  Are  unconstitutional 
and  void,  in  violation  of  §  If  of  arti- 
cle 2  of  the  Constitution,  and  have 
been  repealed  by  the  adoption  of 
that  section  and  of  §§  4227-1,  to 
and  including  4227-13,  General 
Code  (§§  4227-1  to  4227-5  amend- 
ed, and  J8  4227-6  to  4227-18  added 
by  104  Onio  Laws,  p.  238) ;  that  its 
order  permitting  an  undertaking 
without  surety  is  unreasonable  and 
unlawful;  and  that  its  refusal  to 


dismiss  the  petition  is  mi^lawful,  be- 
cause §§  614-44  et  seq«.  Page  &  A. 
General  Code,  referred  to,  are  in 
violation  of  §S  4  and  5,  article  18  of 
the  Constitution,  and  impair  the 
obligation  of  a  contract,  in  violation 
of  §  10,  article  1,  of  the  Constitu- 
tion of  the  United  States. 

Messrs.  Charles  A.  Groom,  Saul 
fflelonka,  William  Jerome  Kuejt;^ 
Charles  E.  Weber,  and  Pewel  Cro^ey 
for  plaintiff  in  error. 

Messrs.  Jeeeph  McGhee^  Attorney 
General,  C.  A.  Radcliffe,  Lawrence 
Maxwell,  Miller  Outcatt,  and  Law- 
rence K*  Langdon  for  defendant  in  er- 
ror. 

Johnson,  J.^  delivered  the  opinion 
of  the  court: 

It  is  familiar  law,  not  questioned, 
that  when  a  municipal  corporation 
by  ordinance  gives  its  consent  that 
a  natural  gas  company  may  enter 
the  municipality,  lay  down  its  pipes 
therein,  and  furnish  gas  to  consum- 
ers, upon  terms  and  conditions  im- 
posed by  the  ordinance,  which  are 
accepted  in  writing  contract- 
by  the  company,  accepted 
such  action  by  both  •'**"»<'•• 
parties  constitutes  a  ccmtract,  and 
the  rights  of  the  parties  thereunder 
are  to  be  determined  by  the  contract 
itself.  East  Ohio  Gas  Co.  v.  Akron, 
81  Ohio  St.  83,  26  L.R.A.(N.S.)  92, 
90  N.  E.  40, 18  Ann.  Cas.  332 ;  State 
ex  rel.  Atty.  Gen.  v.  Cincinnati  Gas- 
light &  Coke  Co.  18  Ohio  St.  263, 
7th  Syl. ;  CirclevUle  Light  &  P.  Co. 
V.  Buckeye  Gas  Co.  69  Ohio  St.  259, 
69  N.  E.  436;  Columbus  v.  Colum- 
bus Gas  Co.  76  Ohio  St.  309,  81  N. 
E.  440;  Interurban  R»  &  Terminal 
Co.  V.  Cincinnati,  93  Ohio  St.  108, 
112  N.  E.  186;  Cleveland  v.  Cleve- 
land  City  R.  Co.  194  U.  S.  517,  48 
L.  ed.  1102,  24  Sup.  Ct.  Rep.  756. 

The  passage  of  the  ordinance  in 
December,  1905,  granting  the  right, 
for  the  term  of  twenty-five  years,  to 
the  company  to  furnish  gas  for 
heating,  lighting,  and  power  pur- 
poses to  public  and  private  consum- 
ers, through  its  mains  and  appli- 
ances in  the  streets,  and  with  the 
right  to  occupy  the  streets  and  pub- 
lic places  wi^  such  appliances,  and 
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the  acceptance  of  that  ordinance  by 
the  company,  constituted  a  valid 
and  binding  contract  between  the 
parties.  The  power  of  the  city  to 
make  the  grant,  and  its  validity, 
are  amply  shown  by  the  above-cited 
authorities.  That  contract  will,  by 
its  terms,  expire  in  1930. 
J     The  rights  of  the  parties  "are  to 

be  determined  by 
the  contract  itself/' 
As  shown  in  the 
foregoing  statement,  S  6  of  the  con- 
tract provides  that  "the  grant  here- 
in made  shall  continue  for  twenty- 
five  (25)  years  from  and  after  the 
passage  and  acceptance  of  this  ordi- 
nance, subject,  however,  to  the  right 
"bt  the  city  to  regulate  the  price  of 
natural  gas  from  time  to  time,  as 
provided  by  law." 

The  parties  themselves  stipulated 
that  the  grant  to  the  company  was 

dependent  on  and 
r^rp"  r/uoV-*      subject  to  that  right 

rates-reserved       of     the      city.       The 
poorer.  ,  ",  V       m 

law  then  m  force 
provided  th*  the  city  might  regu- 
late the  price  of  gas  from  time  to 
time.  At  the  time  of  the  making  of 
the  contract  in  1906,  §§  2478  and 
2479,  Revised  Statutes,  which  are 
now  §§  3982  and  3983,  General 
Code,  were  in  effect.  The  pertinent 
portions  of  those  sections  are  as 
follows : 

Section  3982 :  "The  council  of  a 
municipality  in  which  .  .  .  nat- 
ural or  artificial  gas  companies  .  .  . 
are  established  .  .  .  may  regU' 
late  from  time  to  time  the  price 
which  stich  companies  may  charge 
for  .  .  .  gas  for  lighting  or  fuel 
purposes,  .  .  •  for  public  or 
private  consumption,  furnished  by 
such  companies.  .  .  •  Such  com- 
panies shall  in  no  event  charge  more 
for  .  .  .  natural  or  artificial  gas 
,  .  .  than  the  price  specified  by 
ordinance  of  council/' 

Section  3983:  "If  council  fixes 
the  price  at  which  it  shall  require  a 
company  to  furnish  .  .  .  either 
natural  or  artificial  gas  to  the  citi- 
zens, or  public  buildings  or  for  the 
purpose  of  lighting  the  streets, 
•    •    •    or  for  other  purposes,  for  a 


period  not  exceeding  ten  years,  and 
the  company  or  person  so  to  fur- 
nish such  •  .  .  gas  ass^its  there- 
to, by  written  acceptance,  •  •  • 
the  council  shall  not  require  such 
company  to  furnish  .  •  .  gas  •  .  • 
at  a  less  price  during  the  period  of 
time  agreed  on,  not  exceeding  such 
ten  years/' 

These  statutory  provisions  by 
operation  of  law  entered  into  and 
became  part  of  the  contract.  Queen 
Ins.  Co.  v.  Leslie,  47 

?^^    ^}^   Jf^h    J   SS5Sr.*«  part. 

L.R.A.  46,  24  N.  E. 
1072;  Milwaukee  Mechanics'  Ins. 
Co.  V.  Russell,  66  Ohio  St.  230,  266, 
66  L.R.A.  169,  62  N.  W.  338, 19  Cyc. 
669.  The  obligation  of  a  contract  is 
measured  by  the  standard  of  the 
laws  in  force  at  the  time  it  was  en- 
tered into,  and  its  performance  is  to 
be  regulated  by  the  terms  and  rules 
which  they  prescribe.  6  R.  C.  L. 
326. 

It  will  be  observed  that,  by  the 
sections  quoted,  two 
entirely      different  SiTiliJitate. 
situations  are  con- 
templated and  provided  for,  viz: 

First.  By  §  3982  the  city  is  given 
power  to  regulate  the  price  of  gas 
from  time  to  time. 

Second.  By  §  3983  it  is  provided 
that  if  the  city  fixes  the  price  of  gas 
for  a  period  of  ten  years,  and  the 
company  assents  thereto,  the  city 
shall  not  require  it  to  furnish  gas  at 
a  less  price  during  the  period  agreed 
on,  not  exceeding  such  ten  years. 

In  this  case  the  parties  them- 
selves provided  that  the  grant  of 
l^e  franchises  and  privileges  to  the 
gM  company  was  dependent  on  the 
right  of  the  city  to  regulate  the 
price  of  gas  from  time  to  time,  as 
provided  by  law;  that  is,  the  city 
could,  under  §  3982,  at  any  time 
during  the  twenty-five  years,  the  life 
of  the  franchise,  fix  the  price  gen- 
erally without  fixing  any  definite 
period  for  which  the  rate  should  be 
in  force,  or  it  could,  under  §  3983, 
at  any  time  during  the  twenty-five 
years,  fix  a  rate  for  a  definite  period 
not  exceeding  ten  years,  and,  if  the 
company  assented  thereto,  the  city 
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could  not  reduce  the  price  during 
that  ten-year  period.  That  proced- 
ure was  followed  in  the  present 
case.  After  the  contract  was  made 
in  1905^  the  cily  fixed  a  rate  for  a 
ten-year  period.  This  was  assented 
to  by  the  company,  and  after  the 
expiration,  of  that  period  the  city, 
pursuant  to  the  terms  of  the  fran- 
chise contract,  fixed  a  price  for  an- 
other ten-year  period.  Thereupon 
the  gas  company  filed  its  complaint 
with  the  Public  Utilities  Commis- 
sion. The  fixing  of  the  first  ten-year 
rate,  and  its  acceptance  by  the  com- 
pany, did  not  annul  or  diange  the 
franchise  contract  by  which  the 
grant  of  privileges  was  made  to 
the  company,  nor  did  it  exhaust  the 
power  reserved  to  the  city  to  fix 
rates.  Such  action  was  in  conform- 
ity to  that  eontract,  and  carried  out 
its  express  terms.  To  give  exclusive 
attention  to  the  action  of  the  parties 
in  fixing  the  rate  for  the  first  ten 
years  of  the  franchise  period  of 
twenty-five  years  is  to  disregard 
the  provisions  of  the  agi^eement  up- 
on which  the  grant  of  privileges  to 
the  company  is  made  to  depend. 

Section  S982,  General  Code,  is  the 
section  which  confers  the  regulatory 
powers  on  the  city.  The  only  place 
in  the  statute  in  which  the  words 
"regulate  from  time  to  time^  are 
found  is  in  §  3982,  General  Code 
(§  2478,  Rev.  Stat.).  Section  3983, 
General  Code  (§  2479,  Bev.  Stat.) ,  is 
not  a  regulatory  statute.  It  simply 
limits  the  term  for  which  the  city 
can  fix  the  rate  with  the  assent  of 
the  company.  As  above  shown, 
both  sections  entered  into  and  be- 
came part  of  the  franchise  eontract 
itself.  And  §§  3982  and  3983  are 
entirely  consistent  with  each  other. 
In  State  ex  rel.  Atty.  Gen.  v.  Iron- 
ton  Gas  Co.  87  Ohio  St.  45,  it  was 
decided  that  a  provision  in  an  ordi- 
nance fixing  the  price  of  gas  for  a 
certain  period,  if  accepted  by  the 

gas  company,  pre- 
cludes the  city  from 
lowering  the  price 
for  the  period  named,  but,  "if 
not  thus  accepted,  the  power  of  the 


to 


council  to  regulate  the  price  is  as 
ample  as  if  the  ordinance  contained 
no  such  provision." 

Notwithstanding  this,  if  the  city 
at  any  time  should  fix  a  rate  which 
is  so  unjust  or  unreasonable,  and 
beneath    a    proper 

compensatory      re-  g~!5**:**S'Vo 
turn,  as  to  amount  eonrt*  for 
to  a  taking  of  the  SffiS"^*"  ** 
property     of     the 
company    without  just  compensa- 
tion, it  would  have  recourse  to  the 
courts    for  the    protection    of  its 
rights  and  property.    Missouri  P. 
R.  Co.  V.   Tucker,  280  U.   S.  340, 
847,    57    L.    ed.    1607,    1509,    S3 
Sup.  Ct.  Rep.  961 ;  Newark  Natural 
Gas  &  Fuel  Co.  v.  Newark,  92  Ohio 
St.  893,  111  N.  E.  150 ;  Cedar  Rapids 
Water   Co.   v.   Cedar  Rapids,   118 
Iowa,  234,  91  N.  W.  1081. 

Suppose   the   company  had  not 
assented  to  the  rate  fixed  by  the  cily 
for  the  first  ten-year  period,  in  that 
event  the  power  of  tibe  cily  would 
have  been  as  ample  as  if  no  period 
had  been  fixed;  and 
when  the  conxpany  ot'^ontMef. 
did  not  assent  to  the  fj?^.''"*** 
rate    fixed    by   the 
city  for  the  second  ten-year  period, 
the  power  is  equally  ample.    State 
ex  rel.  Atty.  Gen.  v.  Ironton  Gas  Co. 
supra. 

In  Freeport  Water  Cot  v.  Free- 
port  City,  180  U.  S.  587,  45  L.  ed. 
679,  21  Sup.  Ct.  Rep.  493,  the  water 
company  was  given  the .  exclusive 
right  to  supply  the  city  with  water 
for  thirty  years,  subject  to  certain 
terms  and  conditions  named  in  the 
ordinance,  which  also  contained  pro- 
visions for  the  payment  of  water 
rates  by  consumers.  In  discussing 
the  power  of  the  municipality  to 
make  regulations  the  court  say  at 
page  599  of  180  U.  S. : 

"An  example  is  afforded  by  the 
Act  of  June  6,  1891.  By  that  act 
the  corporate  authorities  of  any  city 
which  have  authorized  or  shall  au- 
thorize any  individual,  company,  or 
corporation  to  supply  lyater,  Ibe 
and  are  hereby  empowered  to  pre- 
scribe by  ordinance  maximum  rates 
and  charges  for  the  supply  of  water 


710 


AaiKmOAN  LAW  REPPBT8.  ANNOTATISD. 


[8  A.LJL 


furnished  by  such  mdlvidaaU  com- 
pany; or  corporation/  .  .  .  There 
is  no  explicit  provision  for  repeti- 
tions of  the  p0wer*-Haone  declaring 
the  power  ccMiferred  a  continuing 
one.  Who  now  doubts  that  it  is?  If 
rights  were  claimed  and  were  plead- 
ing for  a  different  interiHretation, 
we  might  have  to  listen  to  them; 
but  now,  undistarbed  by  them,  we 
yield  without  resistance  to  that 
meaning  which  the  subject-matter 
demands  in  the  absence  of  negativ- 
ing words. 

''Our  conclusion  is  that  the  pow- 
ers conferred  by .  the  Statutes  of 
1872  can,  without  straining,  be  con- 
strued as  distributive.  The  city 
council  was  authorized  to  contract 
with  any  person  or  corporation  to 
construct  and  maintain  waterworks 
'at  such  rates  as  may  be  fixed  by 
ordinance,  and  for  a  period  not  ex- 
ceeding thirty  yearsJ  The  words, 
'fixed  by  ordinance,'  may  be  con- 
strued to  mean  by  ordinance  once 
for  all,  to  endure  during  the  whole 
period  of  thirty  years,  or  by  ordi- 
nance from  time  to  time  as  might  be 
deemed  necessary.  Of  the  two  con- 
structions, that  most  be  adopted 
which  is  meet  favorable  to  the  pub- 
lic, not  that  one  which  would  so  tie 
the  hands  of  ttte  council  that  the 
rates  could  not  be  adjusted  as  jus- 
tice to  both  parties  might  require 
at  a  particular  time.'^ 

Some  years  after  the  making  of 
the  contract,  to  wit,  in  May,  1911, 
§§  614-44  to  and  including  614-47, 
rage  &  A.  General  Code,  were  en- 
acted. Hiese  sections  permit  an  ap- 
peal to  the  Public  Utilities  Commis- 
sioil  from  ordinances  of  municipal- 
ities fixing  rates  for  any  commod- 
ity, utility,  or  service. 

It  is  contended  that^  as  this  law 
was  in  effect  in  Augulst,  1917,  when 
the  council  passed  the  ordinance 
fixing'the  80-cent  rate,  the  Commis- 
sion was  authorised  to  entertain  the 
comi^aint  filed  by  the  companies. 
The  pertinent  part  of  §  614-44, 
Page  &  A.  General  Code^  is  as  id- 
lows:  ^'Any  municipal  corporation 
in  which  any  puMic  utility  is  estab- 
Kshed,  may^  by  ordinance,  at  any 


time  witkin  o^m  ye^  before  the 
expiration  Of  any  contract  entered 
into  under  the  pr<>visions  of  §|  3644, 
8982  and  3988  of  the  General  Code 
between  the  municipality  and  such 
public  utility  with  reeipect  to  the 
rate,  •  .  .  to  be  made  •  .  •  for 
any  commodity  ...  by  such 
public  utility,  •  •  •  proceed  to 
fix  the  price  •  •  9^  thi^t  stiGh  pub- 
lic utili^  may  charge  •  .  .  for  an 
ensuing  period,  as  provided  in  §6 
8644,  3982  and  3988  of  the  General 
Code." 

Then  follow  the  provisions  for  the 
filing  of  a  complaint  with  the  Com- 
mission by  dissatisfied  parties.  The 
ordinance  complained  of  in  this  case 
was  not  passed  "'at  any  time  within 
one  year  before  the  expiration  of 
any  contract  .  .  •  between  the 
municipidity  and  such  public  utility 
with  respect  to  the  rate." 

We  think  it  clear  that  a  contract, 
made  between  a  municipality  and  a 
public  utility,  in  full  compliance 
with  express  statutory  provisions, 
before  the  passage  of  §  614-44, 
I'age  &  A.  General  Code,  is  not  af- 
fected by  the  provisions  of  that  sec- 
tion, and  that  no  ^t^^^t*-. 
steps  can  be  taken  coMtrnction- 
under  §|  614-44  et  •«^«'"«***-^- 
seq.  until  within  one  year  of  the 
expiration  of  the  contract.  A  dif- 
ferent construction  would  violate 
the  express  terms  of  the  contract 
between  the  parties  in  1905,  in 
which  the  company  agreed  that  the 
city  should  have  the  power  to  fix  the 
rates.  For  by  the  provisions  of  §8 
614-44  et  seq<,  it  is  provided  that 
the  Commission  may  fix  the  rates  to 
be  charged,  on  a  hearing  of  the 
complaint  permitted  to  be  filed  with 
it* 

There  is  not  only  nothing  in  §§ 
614-44  et  seq.  to  indicate  that  the 
legislature  intended  toi  interfere 
with  or  abrogate  valid  contracta  al- 
ready in  existence,  but  there  is  the 
express  language  we  have  quoted 
which  demonstrates  that  there  was 
no  such  intention.  The  purpose  was 
that  the  new  law  should  be  put  into 
operation  as  to  contracts  about  to 
expire  and  those  thereafter  made* 
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Section  614-44  not  only  confers 
upon  the  pnMic  Utility  the  right  to 
invoke  the  jurisdiction  of  the  Pub* 
lie  Utilities  Commission,  when  not 
satisfied  with  the  price  fixed  by  the 
municipality,  but  it  also  enables 
dectors  of  the  municipality  (even 
if  the  public  utility  accepts  the  rate) 
to  invoke  the  same  jurisdiction,  and 
the  Commission  on  the  hearing  may 
lower  the  rate  paid  to  the  company. 

The  parties  had  the  right  to  make 
the  contract  and  to  rely  on  the  en- 
forcement of  it  as  they  made  it. 
Who  can  say  that  the  city  or  the 
company  would  have  entered  into 
the  contract  if  they  had  realized 
that  a  board  or  commission  not  then 
contemplated  might,  without  their 
consent,  be  afterwards  created,  by 
which  an  essential  element  might  be 
altered?  As  was  said  by  Judge 
Spear  in  Wellston  v,  Morgan,  59 
Ohio  St.  147,  167,  52  N.  E.  ISO : 
^The  paper  presented  undertakes  to 
stipulate  for  the  furnishing  of  light, 
and  an  agreed  price  therefor,  for 
.  .  .  ninety-nine  years.  The  prop- 
osition is  that  We  now  treat  it  as  a 
contract  for  ten  years ;  that  is,  that 
the  court  shall  make  a  new  con- 
tract for  the  parties  for  ten  years, 
and  then  enforce  it.  How  can  we  say 
that  the  totapMxy  would  have  in- 
curred the  great  expense  tod  outlay 
of  money  aAd  labor,  which  the  peti- 
tion declares  was  incurred,  for  the 
period  of  ten  years  only?  And  if 
the  court  were  of  opinion  that  prob- 
ably the  company  would  have  been 
willing  to  so  contract,  where  is  there 
any  authority  in  the  court  to  now 
alter  the  terms  that  they  did  agree 
upon,  and  then  enforce  them  as 
changed  ?" 

In  that  case  the  eourt  say  in  the 
syllabus :  "The  only  semblance  of  a 
contract  between  the  city  and  the 
electric  light  company  was  in  the 
forro  of  an  ordinance  passed  by  the 
council,  which  undertook  to  grant 
to  the  company  ttie.  exclusive  use  of 
the  streets  for  the  erection  of  its 
poles,  et  cetera,  for  the  period  of 
ninety-nine  years,  and  to  bind  the 
ci^  to  purchase  light  of  tiie  com- 
pany daring  Hist  time  at  a  stated 
sum  per  month/' 


The  contract  of  1905,  in  the  pres^ 
ent  case,  having  been  entered  into 
by  the  city  in  the  exercise  of  con- 
tractual capacity  and  authority  ex- 
pressly conferred  upon  it,  and  hav- 
ing conferred  upon  the  company 
valuable  privileges  and  rights  in  the 
public  streets  and  places  of  the  city 
on  the  conditions  named  therein,  is 
protected  by  the 
provisions  of  §  10,  Sl^lT-Si^VSSii 
article  l,;^of  the  ?2^Tr27ut. 
Federal  Constitu- 
tion, that  no  state  shall  pass  any  law 
impairing  the  obligation  of  con- 
tracts. A  franchise  is  included 
within  the  broader  term  '*grant," 
and  the  same  general  principles  are 
applicable  to  it  in  reference  to  the 
constitutional  inhibition  as  to  the 
impairment  of  the  obligation  of  con- 
tracts. 6  R.  C.  L.  340;  12  C.  J. 
1009;  Cleveland  v.  Cleveland  City 
R.  Co,  194  U.  S.  534,  48  L.  ed.  1102, 
24  Sup.  Ct.  Rep.  756. 

It  is  urged  that  the  creation  of  the 
Public  Utilities  Commission  is  ex- 
pressly authorized  by  §  2,  article  13, 
of  the  Constitution,  as  adopted  in 
1912.  This  court,  in  the  exercise  of 
its  revisory  jurisdiction  under  §  2, 
article  4,  of  the  Constitution,  has 
given  full  recognition  to  the  power 
and  jurisdiction  of  the  Public  Util- 
ittes  Oomnussion,.  and  to  the  efficient 
aid  it  has  given  as  an  administra^ 
tive  agency  of  the  government,  but 
it  is  neither  advisaUe  nor  possible 
to  opnfer  upon  it  power  in  disregard 
of  rights  protected  by  the  guaran- 
ties of  the  OoBstitution* 

In  Gunn  v.  Barry,  16  Wall.  610, 
21  L.  ed.  212,  it  was  held  that  a 
state  can  no  more  impair  an  exists 
ing  contract  by  a  constitutional  pro- 
vision •  than  by  a .  Icigialative  act. 
Both  ate  within  the  prohibitiDn  ol 
the  national  Gonstitiition. 

Counsel  also  ur^e  that  the  right 
to  establish  rates  by  compulaieii  is 
distinguiflhed  frosntfaepowte  to  con- 
tract for  a  rate;  that  the  pewer  of 
amunicipalitgr  to  re^lateis  a  ix>Uee 
power,  and  rests  upon  legiilative 
grant,  whioh  may  be  niodified  by  the 
legislature  at  will.     . 

We  are  mindful  that  the  police 
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power  is  an  essential  and  vital  at- 
tribute of  government  to  be  exer- 
cised in  the  interest  of  the  public 
health,  safety,  and  welfare.  Gov- 
ernment cannot,  even  if  it  would, 
devest  itself  of  this  inherent  inci- 
dent of  sovereignty.  The  duty  of 
its  watchful  exercise  is  a  continuing 
one.  But  here  is  a  matter  of  con- 
tract. It  expresses  a  meeting  of 
minds  on  a  subject  which  the  parties 
were  competent  to  contract  about. 
The  situation  is  one  in  which  the 
city  had  been  expressly  given  full 
power  by  the  state  to  enter  into  an 
agreement  touching  all  the  matters 
covered  by  the  terms  of  the  con- 
tract, and,  conceding  that  the  grant 
of  power  to  the  city  was  subject  to 
repeal  or  modification  at  the  will  of 
the  legislature,  no  such  modification 
had  been  made  at  the  time  the  con- 
tract became  binding  on  the  parties. 

As  was  said  by  the  Supreme 
Court  of  the  United  Stetes  in  Cleve- 
land V.  Cleveland  City  R.  Co.,  supra : 

''That  in  passing  ordinances, 
based  upon  the  grant  of  power  re- 
ferred to,  the  municipal  council  of 
Cleveland  was  exercising  a  portion 
of  the  authority  of  the  state,  as  an 
agency  of  the  state,  cannot  in  reason 
be  disputed.  If,  therefore,  the  ordi- 
nances passed  after  August,  1879, 
and  referred  to  previously,  which 
ordinances  were  accepted  by  the 
predecessors  of  the  complainant, 
with  whom  it  is  in  privity,  consti- 
tuted contracts  in  respect  to  the 
rates  of  fare  to  be  thereafter 
charged  upon  th^  consolidated  and 
extended  lines  (affected  by  the  ordi- 
nances) as  an  entirety,  it  necessa- 
rily follows  that  the  ordinance  of 
October,  1898,  impaired  these  con* 
tracts. 

^^The  question  for  decision  then 
is:  Did  the  consolidated  ordinance 
of  February,  1886,  and  the  ordi- 
nances thereafter  passed  and  ac- 
cepted, already  referred  to,  consti- 
tute binding  contracts  in  respect  to 
the  rates  ct  fare  to  be  thereafter 
exacted  upon  the  consolidated  and 
extended  lines  of  the  complainant? 

''That  in  the  courts  of  Ohio  the 
acceptance  of  an  ordinance  of  the 


character  of  those  just  referred  to  is 
deemed  to  create  a  binding  contract 
is  settled.'' 

It  was  held  in  the  above  case  that 
a  consolidated  ordinance  of  Feb- 
ruary, 1885,  of  the  city,  and  ordi- 
nances thereafter  passed  by  the  mu- 
nicipality and  accepted  by  the  com- 
panies, constituted  such  binding 
contracte  in  respect  to  the  rate  of 
fare  to  be  exacted  on  the  lines  of  the 
company  as  to  deprive  the  city  of  its 
right  to  exercise  the  reservations  in 
the  original  ordinances  as  to  chang- 
ing rates  of  fare,  and  that  the  ordi- 
nance of  October,  1898,  reducing 
fare  to  be  charged,  was  void  and 
unconstitutional  within  the  im- 
pairment clause  of  the  Federal  Con- 
stitution. In  the  cases  of  Cincin- 
nati V.  Public  Utilities  Commission^ 
96  Ohio  St.  554,  P.U.R.1918B,  257, 
118  N.  E.  97,  and  96  Ohio  St.  270, 
117  N.  E.  381,  the  questions  deter- 
mined in  this  case  were  not  present* 
ed  to  the  court. 

Counsel  for  defendant  in  error 
cite  State  ex  rel.  Webster  v.  Super- 
ior Ct.  67  Wash.  37,  L.R.A.1915C, 
287,  120  Pac.  861,  Ann.  Cas.  1913D, 
78,  in  which  case  it  was  held  that  a 
city  which  granted  a  franchise  to  a 
telephone  company,  fixing  rates, 
could  not  attack  the  constitution- 
ality of  a  Public  Utilities  Act  passed 
thereafter,  under  which  the  rates 
were  raised,  on  the  ground  that  the 
contract  in  the  franchise  was  im- 
paired thereby.  In  that  case,  the^ 
case  of  Cleveland  v.  Cleveland  City 
R.  Co.  supra,  was  relied  on  by  coun- 
sel for  the  city.  But  the  supreme 
court  of  Washington  pointe  out  that 
in  the  Cleveland  City  R.  Co.  Case  ex- 
press authority  had  been  conferred 
on  the  city  by  the  Ohio  statute, 
while  in  the  Washington  case  the 
power  to  fix  rates  was  a  right  re- 
served to  the  legislature  of  the  state 
by  the  Constitution  of  that  stete, 
and  so  was  not  incident  to  a  free- 
hold charter.  See  also  Woodbum  v* 
Public  Service  Commission,  82  Or* 
114,  L.R.A.1917C,  98,  P.U.R.1917B, 
967,  161  Pac.  391,  Ann.  Cas.  1917E, 
996,  which  is  likewise  cited  by  the 
defendant  in  error  where  it  was  also 
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held  that  the  right  was  reserved  to 
the  state. 

As  we  have  seen,  the  state  and 
Federal  courts  have  held  that,  in 
Ohio,  ^'express  and  unmistakable 
authority"  was  conferred  on  the 
city  to  make  a  contract,  such  as  is 
involved  here,  and  during  the  life  of 
the  contract  the  parties  operating 
under  it  are  bound  by  its  terms. 

These  views  as  to  the  contractual 
relations  of  the  parties,  whose  inter- 
ests are  concerned  in  the  proceed- 
ing, are  conclusive  of  the  case,  and 
it  is  not  necessary  to  decide  the  oth- 
er questions  suggested. 

The  order  of  the  Commission  will 
be  reversed. 

Nichols,  Ch.  J.,  and  Wanamaker 
and  Newman,  JJ.,  concur. 

Jones,  J.,  dissenting: 

I  find  it  impossible  to  concur  in 
the  judgment.  The  municipality 
seeks  to  avoid  the  jurisdiction  of  the 
Public  Utilities  Commission  of  the 
state,  because  the  original  franchise 
ordinance  contained  a  stipulation 
subjecting  the  utility  "to  the  right 
of  the  city  to  regulate  the  price  of 
natural  gas  from  time  to  time,  as 
provided  by  law."- 

This  ori&nahce  was  passed  De- 
cember 26,  1905.  The  legislative 
grant  to  the  municipality  limited 
the  contractual  period  to  ten  years. 
After  the  ten-year  period  the  city, 
by  ordinance^  attempted  to  impose 
a  reduced  and  compulsory  rate  of 
service  upon  the  grantee,  ignoring 
tiie  ad  interim  legislation,  which  had 
in  the  meantime  placed  the  control 
of  rate  regulation  in  the  hands  of 
the  Public  Utilities  Commission. 

1.  The  original  ordinance  of  1905, 
to  which  the  grantee  gave  its  statu- 
tory assent,  reserved  to  the  city  the 
right  to  regulate  the  price  of  natural 
gas  from  time  to  time,  as  provided 
by  law.  This  could  only  mean  as 
provided  by  law  in  force  at  the  time 
the  regulation  was  to  be  made ;  oth- 
erwise, this  provision  would  be 
meaningless.  Before  the  new  re- 
ducing-rate  ordinance  of  August  20, 
1917,  was  passed,  the  legislature 
had  in  the  meantime  provided  by 


law  the  method  by  which  the  price 
of  natural  gas  should  be  established. 
When  the  city  attempted  to  enforce 
its  unilateral  and  compulsory  rate 
provision  in  its  new  ordinance,  it 
violated  its  original  contract  made 
with  the  utility. 

2.  If  it  is  assumed  that  this  con- 
tract was  for  a  longer  period  than 
ten  years,  the  answer  to  that  con- 
tention is  that  the  municipality  had 
no  legislative  authority  to  make  it. 

Sections  3982  and  3983,  General 
Code,  which  were  in  force  at  the 
time  the  original  ordinance  was 
adopted,  granted  the  only  power  the 
municipality  had  touching  rate  reg- 
ulation. The  first  section  delegates 
the  power  to  city  councils  to  regu- 
late, and  the  second  section  pro- 
vides for  the  contractual  relation 
between  the  city  and  company, 
which  shall  not  extend  beyond  a 
period  of  ten  years.  Under  these 
sections  neither  the  city  nor  the 
utility  had  any  authority  to  contract 
as  to  the  price  of.  gas  for  a  longer 
period. 

In  construing  a  similar  section  re- 
lating to  price  regulation  this  court 
held,  in  the  case .  of  Wellston  v. 
Morgan,  59  Ohio  St.  147,  52  N.  E. 
127,  as  follows:  *^Where  a  statute 
gives  power  to  a  municipal  corpora- 
tion to  contract  for  the  lighting  of 
its  streets  and  other  public  grounds 
for  a  period  not  exceeding  ten  y^rs, 
the  conclusive  implication  is  that 
such  corporation  is  forbidden  to  con- 
tract for  a  longer  period.**  ' 

In  construing  the  grant  of  legis- 
lative power  in  the  two  Code  sec- 
tions noted,  in  the  case  of  Logan 
Natural  Gas  &  Fuel  Co.  v.  Chilli- 
cothe,  65  Ohio  St.  186,  62  N.  E.  122; 
tiie  following  proposition  is  stated 
in  the  syllabus :  ''A  city  council  has 
no  power  under  Revised  Statutes, 
§8  2478  and  2479  [now  §§  8982  and 
3988,  General  Code],  to  compel  a 
gas  company,  without  its  assent  to 
the  ordinance,  to  furnish  gas  in  a 
manner  and  at  a  rate  entirely  at  the 
option  of  the  consumer." 

And  on  page  206  of  65  Ohio  St. 
the  court  say:  "It  is  also  provided 
that,  if  the  gas  company  assents  to 
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such  limitation  in  writing,  it  then 
becomes  a  binding  obligation  on 
both  the  city  and  the  company  for 
ten  years,  and  no  more.  This  is  the 
extent  of  the  authority  granted  to 
the  council,  and  no  other  or  different 
power  is  either  expressed  or  implied. 
When,  therefore,  the  council  under- 
takes, even  in  the  absence  of  a  prior 
ordinance,  to  compel  the  gas  com* 
pany,  without  its  consent,  to  fur- 
nish gas  in  a  manner  and  at  a  rate 
entirely  at  the  option  of  the  con- 
sumer, it  not  only  transcends  the 
power  conferred  by  the  legislature, 
but  it  also  undertakes  to  seize  pri- 
vate property  without  due  process 
of  law." 

It  must  be  remembered  that  the 
only  power  given  to  municipalities 
by  §  8983,  General  Code,  was  regu- 
lation by  contract,  and  not  a  com- 
pulsory regulation.  In  this  con- 
nection the  statement  of  the  Oregon 
•  supreme  court  in  the  case  of  Wood- 
burn  V.  Public  Service  Commission, 
82  Or.  114,  127,  L.R.A.1917C,  98, 
105,  P.U.R.1917B,  967,  161  Pac. 
395,  Ann.  Cas.  1917E,  996,  1000,  is 
peculiarly  apt:  "The  right  of  the 
state  to  regulate  rates  by  compulsion 
is  a  police  power,  and  must  noi  be 
confused  with  the  right  of  a  city  to 
exercise  its  contractual  power  to 
agree  with  the  public  service  com- 
pany upon  the  terms  of  a  franchise. 
Tha  exercise  of  a  power  to  fix  rates 
by  agreement  does  not  include  or 
embrace  any  portion  of  the  power  to 
fix  rates  by  compulsion." 

3,  Since  municipalities  are  politi- 
cal subdivisions  of  the  state  and 
mere  agents  of  the  latter,  it  is  with- 
in the  province  of  the  state  to  change 
its  rate  regulation  at  will  before  the 
municipality  has  entered  into  a 
legal  and  effective  contract  with  a 
public  utility.  Before  the  ten-year 
period  of  limitation  had  expired, 
and  before  the  city  had  assumed  to 
renew  its  status  with  the  utility, 
and  prior  to  municipal  action  fixing 
the  new  rate,  the  legislature  had 
created  a  public  utilities  commis- 
sion and  vested  it  with  sole  control 
over  coercive  rate  regulation.  That 
the  legislature  had  ample  power  to 


do  this  is  supported  by  overwhelm* 
ing  authority,  especially  in  view  of 
the  provisions  of  §  2,  article  13,  of 
the  Constitution,  which  reserved  to 
the  legislature  the  right  to  alter  or 
repeal  laws  conferring  corporate 
franchises.  People  ex  rel.  Bridge 
Operating  Co.  v.  Public  Service 
Commission,  153  App.  Div.  131, 138 
N.  Y.  Supp.  434 ;  Richmond  County 
Gaslight  Co.  v.  Middletown,  59  N. 
Y.  228;  Stanislaus  County  v.  San 
Joaquin  &  E.  River  Canal  &  Irrig. 
Co.  192  U.  S.  201,  48  L.  ed.  406,  24 
Sup.  Ct.  Rep.  241 ;  Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles,  211  U-  S. 
265,  53  L.  ed.  176,  29  Sup.  Ct.  Rep. 
50. 

4.  The  new  rate  ordinance  was 
passed  by  the  council  of  the  city  of 
Cincinnati  on  August  20, 1917.  The 
city  is  now  assuming  an  attitude 
wholly  inconsistent  with  its  former 
action.  Prior  to  the  passage  of  the 
new  ordinance,  the  cily  had  ex- 
pressly recognized  the  jurisdiction 
of  the  Public  Utilities  Commission 
of  the  state  to  control  the  rate  regu- 
lation of  this  public  utility. 

In  the  ca0e  of  Cincinnati  v.  Public 
Utilities  Commission,  96  Ohio  St. 
554,  P.U.R.1918B,  257,  118  N-  E. 
97,  the  city  itself  invoked  the  juris^ 
diction  of  the  Commission  by  adopt- 
ing a  resolution  on  Februaiy  10, 
1914,  requesting  the  Commission  to 
investigate  and  ascertain  the  value 
of  this  public  utility  for  rate-making 
purposes.  This  proceeding  was 
brought  under  §§  499-8  et  seq.  Gen- 
eral Code,  as  added  by  Act  May  5, 
1913  (103  Ohio  Laws,  p.  807)  which 
authorized  the  Commission  to  fix 
the  valuation,  ''for  the  purpose  of 
ascertaining  the  reasonableness  and 
justice  of  rates  and  charges  for  the 
service  rendered  by  public  utilities,'' 
etc.  In  that  case,  at  the  instance  of 
the  city,  this  court  rendered  a  judg- 
ment in  its  favor,  modifying  the 
order  of  the  Commission  in  the  mat- 
ter of  valuation,  upon  which  rates 
are  necessarily  based. 

Likewise,  in  the  case  of  Cincin- 
nati V.  Public  Utilities  Commission, 
96  Ohio  St.  270,  117  N.  E.  381,  the 
city  also  recognized  the  authority  of 
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the  Ommisaion  to  deal  with  rates 
of  this  utility  during  the  nencon- 
traetual  period^  for»  after  the  ttipi* 
ration  of  ihe  ten-year  gas  rate  con- 
tract in  controversy,  the  city  applied 
to  the  Commission,  asking  it  to  fix 
an  emergency  rate  for  this  utility. 
It  may  not  be  amiss  to  say  that  in 
the  opinion  in  the  above  case  it  is 
suggested  that  the  ordinance  of  De- 
cember 26,  1905,  was  not  a  twenty- 
five-year,  but  a  ten-year,  contract, 
expiring  October  26, 1916,  by  virtue 
of  S  8983,  General  Code,  and  that 
such  rate  contract  becomes  oper- 
ative "upon  its  acceptance  by  the 
public  utility." 


XOTB. 


,  The  decision  in  Cincinnati  v.  Pxm- 
LiG  UTIUTIES  Commission,  ante,  705, 
is  in  line  with  other  Ohio  decisions  in 
holding  that  the  Constitution  and  stat- 
utes of  Ohio  have  delegated  to  the 
municipalities  of  that  state  the  power 
to  make  inviolable  contracts  as  to 
rates.  The  power  of  public  service 
commissions  to  increase  franchise 
rates  is  discussed  in  the  annotetion  to 
Salt  Lake  City  v.  Utah  Light  & 
Traction  Co.  post,  730,  and  the  Ohio 
rule  is  discussed  in  subdivision  IL  a, 
6,  of  that  annotation. 


SALT  LAKE  CITY  et  al- 

V. 

UTAH  LIGHT  &  TRACTION  COMPANY. 

Vtah  Supreme  Court -^  May  2t  19 tS, 
(—  Utah,  — ,  P.U.R.1918P,  877,  173  Pac.  656.) 

PnbHc  service  corporaUim  -^  contract  for  rates  —  power  to  change. 

1.  Constitutional  prohibition  of  the  granting  of  a  right  to  construct 
and  operate  street  railways  without  the  consent  of  the  local  authorities 
does  not  authorize  the  local  authorities  to  contract  for  rates  whkh  eannot 
be  changed  by  the  legislature. 

[See  note  on  this  question  beginning  on  page  780J 


Contract  —  acceptance  of  franchise 
ordinance. 

2.  The  acceptance  by  a  street  rail- 
way company  of  a  franchise  ordinance 
passed  by  a  municipal  corporation, 
granting  rights  in  the  city  streets  and 
fixing  the  fares  to  be  charged  for  serv- 
ice, constitutes  a  contract  between  the 
street  railway  company  and  the  mu- 
nicipality. 

[See  19  B.  C.  L.  1169.] 

Constitoticmal  law  —  impairing  obli- 
gatien  of  contract  fixing  rates. 

3.  In  the  absence  of  express  con- 
stitutional authority  te  a  municipal 
corporation  te  contract  for  rates  to  be 
charged  for  street  car  service  within 
its  Mmite,  a  contract  with  the  street 
car  company  fixing  such  rates  is  not 
protected  against  impairment  by  the 
contract  clause  of  the  Federal  Consti- 
tution, so  as  te  prevent  the  stete,  in  ite 
sovereign  capacity,  from  altering  the 
rates  fixed. 

[See  6  B.  G.  L.  340  et  seq.] 


Statute  —  constroetien  •—  prelection 
of  conmntetfon  rates. 

4.  A  provision  in  a  statute  author- 
izing a  Commission  to  fix  rates  of  pub- 
lic utilities,  that  nothing  in  the  act 
shall  be  construed  to  prevent  carrying 
out  contracts  for  free  or  reduced  rates 
for  passenger  transportation,  founded 
upon  adequate  consideration  and  law- 
ful when  made,  does  not  protect  from 
alteration  contracts  between  munici- 
palities and  street  railway  companies 
for  commutation  rates  upon  the  rail- 
ways. 

[Se?  6  B.  C.  U  840.] 

Estoppel  —  conunntetion  rates  —  es- 
toblishment  of  homes. 

5.  No  estoppel  against  the  changing 
of  commutetion  rates  of  a  street  car 
company  exists  because  individuals 
have  esteblished  homes  in  reliance 
upon  them. 

[See  10  B.  C.  L.  716.} 


"Vie 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


Public  Service  Commission  —  opinion 
*—  effects 

6.  The  opinion  filed  by  the  Public 
Service  Commission  with  its  findings, 
in  fixing  a  rate  for  a  public  service 
corporation,  may  be  considered  in  de- 
termining whether  or  not  the  findings 
are  sufficient. 

Courts  —  power  to  review  decision  of 
Public  Service  Commission. 

7.  The  power  of  the  court  to  review 
the  decision  of  the  Public  Service 
Commission  in  fixing  a  rate  for  a  pub- 
lic service  corporation  is,  unless  ex- 
pressly increased  by  statute,  limited 
to  determining  whether  or  not  there 
is  any  evidence  to  sustain  the  finding, 
whether  or  not  it  has  exceeded  its  au- 
thority according  to  law,  and  whether 
or  not  any  constitutional  rights  of  the 


complaining  party  have  been  invaded 
or  disregarded. 

Constliatioiial  law  —  remedty  —  inter- 
fering with  leinuBlative  powers. 

8.  A  constitutional  provision  that 
every  person  shall  have  a  remedy  for 
an  injury  done  does  not  confer  au- 
thority upon  the  courts  to  interfere 
with  the  powers  of  the  legislature. 

[See  7  R.  C.  L.  1049.] 
Public  service  corporation  —  right  to 
adequate  return  —  effect  of  war. 

9.  A  public  utility  need  not  be  as- 
sured a  fair  and  reasonable  r^um  on 
its  investments  over  and  above  the  ac- 
tual cost  of  providing  adequate,  ef- 
ficient, and  safe  service,  when  the  con- 
ditions are  grossly  abnormal  on  ac- 
count of  a  war,  and  are  necessarily 
temporary* 


Original  proceeding  for  a  writ  of  review  to  review  an  order  of  the 
Public  Utilities  Commission  authorizing  defendant  to  increase  fares  on  its 
street  railway  system.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  William  H.  Folland,  Horace 
H.  Smith,  W.  W.  Uttle,  D.  W.  Moffat» 
Walton  &  Walton,  Richard  Hartley, 
and  D.  A.  Skeen,  for  plaintiffs : 

The  contracts  were  lawful  when 
made. 

8  Dill.  Mun.  Corp.  5th  ed.  §  1325; 
Tacoma  R.  &  Power  Co.  v.  Tacoma 
(Wash.)  P.U.R.1917D,  905;  Interurban 
R.  &  Terminal  Co.  v.  Cincinnati,  93 
Ohio  St.  108,  112  N.  E.  186;  Public 
Service  Commission  v.  Westchester 
Street  R.  Co.  206  N.  Y.  209,  99  N.  £. 
537;  People  ex  rel.  Jackson  v.  Subur- 
ban R.  Co.  178  111.  594,  49  L.R.A.  655, 
53  N.  E.  349;  Dem  v.  Salt  Lake  City 
R.  Co.  19  Utah,  46,  56  Pac.  556. 

Municipalities  have  the  right  to 
make  binding  contracts  until  super- 
seded. 

Clinton  v.  Worcester  Consolidated 
Street  R.  Co.  199  Mass.  279,  85  N.  E. 
510;  Oklahoma  City  v.  Oklahoma  R. 
Co.  20  Okla.  1,  16  L.R.A.(N.S.)  651,  93 
Pac.  48;  Chicago  Union  Traction  Co. 
V.  Chicago,  199  111.  484,  59  L.R.A.  631, 
65  N.  E.  451;  Allegheny  v.  Millville, 
E.  &  S.  Street  R.  Co.  159  Pa.  411,  28 
Atl.  202. 

In  those  states  where  the  Commis- 
sion recognizes  its  right  to  disregard 
contracts  made  between  a  utility  and 
a  municipality,  extreme  caution  is 
used  in  doing  so. 

Re  Montgomery  Gas  Co.  (W.  Va.) 
P.U.R.1917C,  924;  Re  Chesapeake  & 


P.  Teleph.  Co.  (W.  Va.)  P.U.R.1917E, 
960. 

Local  authorities  may  impose  rea- 
sonable conditions  in  giving  consent 
to  a  franchise. 

Allegheny  v.  Millville,  £.  &  S.  Street 
R.  Co.  supra. 

The  agreement  and  consent  of  the 
railway  company  to  issue  4-cent  com- 
mutation tickets  may  very  properly  be 
one  of  those  conditions. 

Shreveport  Traction  Co.  v.  Shreve- 
port,  122  La.  1,  129  Am.  St.  Rep.  845, 
47  So.  40. 

Where  a  statute  confers  power  upon 
municipalities  to  impose  terms  and 
conditions  upon  the  granting  of  fran- 
chises, the  franchise,  when  accepted, 
becomes  a  binding  contract  between 
the  parties. 

Interurban  R.  &  Terminal  Co.  v. 
Cincinnati,  93  Ohio  St.  108,  112  N.  E. 
186 ;  Cleveland  v.  Cleveland  City  R.  Co. 
194  U.  S,  516,  48  L.  ed.  1102,  24  Sup. 
Ct.  Rep.  756;  Re  Mahoning  &  S.  R. 
&  Light  Co.   (Ohio)  P.U.R.1918B,  69. 

The  right  to  occupy  a  street  or  oper- 
ate a  street  railroad  in  a  city  in  the 
state  of  Utah  is  lodged  in  the  local  au- 
thorities. 

Re  New  York  &  N.  S.  Traction  Co. 
15  N.  Y.  Off.  Dept.  R.  70,  P.U.R.1918A, 
893;  Adamson  v.  Nassau  Electric  R, 
Co.  89  Hun,  266,  34  N.  Y.  Supp.  1078 ; 
Detroit  Citizens'  Street  R.  Co.  v.  De- 
troit R.  Co.  171  U.  S.  48,  43  L.  ed.  67, 
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18  Sap.  Ct.  Rep.  782;  Public  Service 
CommiBsion  v.  Westchester  Street  B. 
Co.  206  N.  Y.  209,  216,  99  N.  B.  686; 
People  ex  rel.  Frontier  Electric  R.  Co. 
V.  North  Tonawanda,  70  Misc.  91,  126 
N.  Y.  Supp.  186;  Willis  v.  Rochester, 
95  Misc.  686,  159  N.  Y.  Supp.  882; 
Roby  V.  Chicago,  215  111.  604,  74  N.  E. 
768;  People  ex  rel.  West  Side  Street 
R.  Co.  V.  Barnard,  110  N.  Y.  548,  18  N. 
E.  354;  Gaedeke  v.  Staten  Island  Mid- 
land R.  Co.  43  App.  Div.  514,  60  N.  Y. 
Supp.  598. 

Messrs.  John  F.  MacLane  and  Bis- 
marck Snyder,  for  defendant: 

The  power  and  duty  to  fix  rates  for 
public  utility  service  are  government- 
al, and  cannot  be  suspended  or  con- 
tracted away.  Vested  primarily  in  the 
state,  they  may  be  exercised  by  mu- 
nicipaKties  as  to  service  wiliiin  their 
limits  80  long  as  the  state's  sovereign 
right  is  held  in  abeyance,  but  can  be 
asserted  at  any  time  by  the  state 
through  the  legislature,  or  a  commis* 
sion  created  by  it. 

Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  53  L.  ed.  176, 
29  Sup.  Ct.  Rep.  50;  Brummitt  v.  Og- 
den  Waterworks  Co.  83  Utah,  285,  93 
Pac.  829;  Preeport  Water  Co.  v.  Free- 
port,  180  U.  S.  587,  45  L.  ed.  679,  21 
Sup.  Ct.  Rep.  493;  Benwood  v.  Public 
Service  Commission,  75  W.  Va.  182, 
LJi.A.1915C,  261,  83  S.  E.  295;  State 
ex  rel.  Webster  v.  Superior  Ct.  67 
Wash.  37,  L.R.A.1915C,  287,  120  Pac. 
861,  Ann.  Cas.  1918D,  78 ;  Puget  Sound 
Traction,  Light,  &  P.  Co.  v.  Reynolds, 
244  U.  S.  574,  61  L.  ed.  1325,  P.U.R. 
1917F,  57,  87  Sup.  Ct,  Rep.  705;  Mil- 
waukee Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  153  Wis.  592, 
LJt.A.1915F,  744,  142  N.  W.  491,  Ann. 
Cas.  1915A,  911;  Milwaukee  Electric 
R.  &  Light  Co.  V.  Railroad  Commis- 
sion, 238  U.  S.  174,  59  L.  ed.  1254, 
P.U.R.1915D,  591,  85  Sup.  Ct.  Rep.  820; 
Woodbum  v.  Public  Service  Commis- 
aion,  82  Or.  114,  L.R.A.1915C,  98, 
P.UJ1.1917B,  967,  161  Pac.  391,  Ann. 
Cas.  1917E,  996 ;  Denver  &  S.  P.  R.  Co. 
V.  Englewood,  62  Colo.  229,  —  A.L.R.  — , 
P.U.R.1916E,  134,  161  Pac.  151;  Paw- 
huska  V.  Pawhuska  Oil,  &  Gas.  Co.  — 
Okla.  — ,  P.U.R.1917F,  226,  166  Pac. 
1058 ;  Louisville  &  N.  R.  Co.  v.  Mottley, 
219  U.  S.  467,  56  L.  ed.  297,  34  L.R.A, 
(N.S.)  671,  31  Sup.  Ct.  Rep.  265;  Col- 
lingswood  Sewerage  Co.  v.  Collings- 
wood,  91  N.  J.  L.  20,  102  Atl.  901; 
People  ex  rel.  New  York  &  N.  S.  Trac- 
tion Co.  V.  Public  Service  Commission, 
176  App.  Div.  869,  P.U.R.1917B,  957, 


162  N.  Y.  Supp.  405;  Re  Huntington 
R.  Co.  14  N.  Y.  Off.  Dept.  R.  305,  P.U.R. 
1918A,  249 ;  Beekman  v.  Third  Avenue 
R.  Co.  153  N.  Y.  144,  47  N.  E.  277; 
People  ex  rel.  South  Shore  Traction 
Co.  V.  Willcox,  196  N.  Y.  212,  89  N. 
E.  458;  State  Public  Utilities  Commis- 
sion ex  rel.  Mitchell  v.  Chicago  &  W. 
T.  R.  Co.  275  111.  555,  P.U.R.1917B, 
1046,  114  N.  E.  325,  Ann.  Cas.  1917C, 
60;  Chicago  v.  O'Connell,  278  111.  691, 

—  A.L.R.  — ,  P.U.R.1917E,  730,  116 
N.  E.  210;  Winfield  v.  Public  Service 
Commission,  —  Ind.  — ,  P.U,R.1918B, 
747,  118  N.  E.  581;  Idaho  Power  & 
Light  Co.  V.  Blomquist,  26  Idaho,  222, 
141  Pac.  1083,  Ann.  Cas.  1916E,  282. 

The  Public  Utilities  Act  of  1917 
vested  in  the  Public  Utilities  Commis- 
sion the  right  to  regulate  and  control 
all  public  utility  rates,  whether  pre* 
scribed  by  municipal  franchise,  pri- 
vate contract,  or  otherwise.  The  pre- 
served exceptions  of  ''free  and  reduced 
rate''  service  contracts  are  permissive 
to  the  utility,  and  not  limitations  upon 
the  power  of  the  Commission,  nor  are 
they  applicable  to  a  general  commuta* 
tion  rate. 

Denver  &  S.  P.  R.  Co.  v.  Englewood, 
62  Colo.  229,  —  A.L.R.  — ,  P.U.R. 
1916E,  134>  161  Pac.  151;  Benwood  v. 
Public  Service  Commission,  75  W.  Va. 
127,  L.R.A.1915C,  261,  83  S.  E.  295; 
Collingswood  Sewerage  Co.  v.  Col- 
lingswood,  91  N.  J.  L.  20,  102  Atl.  901; 
Winfield  v.  Public  Service  Commission^ 

—  Ind.  — ,  P.U.R.1918B,  747,  118  N.  E. 
531;  Pawhuska  v.  Pawhuska  Oil  & 
Gas  Co.  —  Okla.  — ,  P.U.R.1917F,  226, 
166  Pac.  1058. 

The  Public  Utilities  Commission,  in 
prescribing  a  rate,  acts  as  an  arm  of 
the  legislature,  a  co-ordinate  branch 
of  the  government.  The  rate  when 
prescribed  is,  in  effect,  a  legislative 
rate,  and  there  is  no  constitutional 
right  of  review  of  the  facts  on  which 
the  Commission's  decision  is  based,  if 
it  has  acted  within  its  jurisdiction 
and  authority^  and  has  violated  no 
constitutional  right. 

Reagan  v.  Farmers  Loan  &  T.  Co. 
154  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct,  Rep.  1047; 
Chicago  &  G.  T.  R.  Co,  v.  Wellman, 
143  U.  S.  389,  36  L.  ed,  176,  12  Sup. 
Ct.  Rep.  400;  Saratoga  Springs  v. 
Saratoga  Gas,  E.  L.  ft  P.  Co.  191 
N.  Y.  123,  18  L.RJL(N.S.)  718,  83 
N.  E.  693,  14  Ann.  Cas.  606;  Rail- 
road Commission  v.  Central  of  Geor- 
gia R.  Co.  95  C.  C.  A.  117,  170  Fed. 
225;    Idaho    Power   ft    Light    Co.    v. 
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Blomquist,   26   Idaho,   222,    141    Pac. 

1083,  Ann.  Gas.  1916E,  282;  State  ex 
rel.  Rhodes  v.  Public  Service  Commis- 
sion, 270  Mo.  547,  P.U.R.1917E,  315, 
194  S.  W.  287;  Bluefield  v.  Bluefield 
Waterworks  &  Improv.  Co.  81  W.  Va. 
201,  P.U.R.1918B,  25,  94  S.  E.  121; 
People  ex  rel.  New  York  &  Q.  Gas  Co. 
V.  McGall,  219  N.  Y.  84,  P.U.R.1917A, 
553,  113  N.  E.  795;  Interstate  Com- 
merce Commission  v.  Illinois,  215  U. 
S.  452,  54  L.  ed.  280,  30  Sup.  Ct  Rep. 
155;  Brogger  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  137  Minn.  338,  163  N.  W. 
663, 164  N.  W.  868 ;  Thompson  v.  Rail- 
road Commission,  198  Fed.  694;  Whit- 
more  V.  Candland,  47  Utah,  77,  151 
Pac.  528. 

'  The  rate  increase  awarded  in  this 
case  was  properly  and  necessarily 
granted  to  enable  the  utility  to  dis- 
charge its  duties  as  a  public  servant. 
Manitowoc  v.  Manitowoc  &  N.  Trac- 
tion Co.  145  Wis.  18,  140  Am.  St.  Rep. 
1058,  129  N.  W.  925;  Collingswood 
Sewerage  Co.  v.  Collingswood,  91  .N. 
J.  L.  20,  102  Atl.  903 ;  Northampton,  E. 
&  W.  Traction  Co.  v.  Public  Utility 
Comrs.  —  N.  J.  L.  — ,  102  Atl.  930; 
Board  of  Survey  v.  Bay  State  Street 
R.  Co.  224  Mass.  463,  113  N.  E.  273; 
State  ex  rel.  Webster  v.  Superior  Ct. 
67  Wash.  37,  L.R.A.1915C,  287,  120 
Pac.  861,  Ann.  Gas.  1913D,  78;  Des 
Moines  Gas  Go.  v.  Des  Moines,  238  U. 
S.  153,  59  L.  ed.  1244,  P.U.R.1915D, 
577,  35  Sup.  Ct.  Rep.  811 ;  Willcox  v. 
Consolidated  Gas  Co.  212  U.  S.  19,  53 
L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29 
Sup.  Ct.  Rep.  492,  15  Ann.  Gas.  1034; 
Omaha  v.  Omaha  Water  Co.  218  U.  S. 
180,   54  L.  ed.   991,   48  L.R.A.(N.S.) 

1084,  30  Sup.  Ct.  Rep.  615;  Louisville 
&  N.  R.  Co.  V.  Railroad  Commission, 
196  Fed.  800;  Re  Portland  R.  Light  & 
P.  Co.  (Or.)  P.U.R.1918A,  751;  Re 
Colorado  Springs  Light,  H.  &  P.  Co. 
2  Colo.  P.  U.  C.  23,  P.U.R.1916G,  464; 
Public  Service  Commission  v.  Puget 
Sound  International  R.  &  Power  Co. 
(Wash.)  P.U.R.1916B,  82;  Re  Potomac 
Electric  Power  Co.  (D.  C.)  P.U.R. 
1917F,  70. 

Prick,  Oh.  J.,  delivered  the  opinion 
of  the  court : 

The  Utah  Light  &  Traction  Com- 
pany, a  corporation  owning  and  op* 
erating  a  street  railway  system 
in  Salt  Lake  City  and  suburbs, 
hereinafter  tolled  defendant,  made 
application  to  the  Public  Utilities 
Coriimission   of  Utah„  hereinafter 


called  Commission.  The  def^idant 
made  application  to  the  Commis- 
sion in  due  form  to  be  permitt^  to 
increase  or  raise  the  fares  for 
transportation  on  its  street  railway 
system,  for  the  alleged  purpose  of 
meeting  the  increased  costs  and  ex- 
penses incident  to  the  maintenance 
and  operation  of  its  railway  system 
in  Salt  Lake  City  and  suburbs.  The 
defendant's  street  railway  system 
extends  throughout  Salt  Lake  City, 
which  now  has  a  population  of  ap- 
proximately 115,000,  and  from 
thence  to  Murray  City,  which  is  lo- 
cated about  5  miles  south  of  Salt 
Lake  City,  and  from  thence  south 
and  southwesterly  in  Salt  Lake 
county  to  two  other  small  towns.  It 
also  owns  and  operates  a  branch 
line  running  northwesterly  from 
Salt  Lake  City  to  the  town  of 
Bountiful,  which  is  about  14  miles 
from  Salt  Lake  City.  After  the  ap- 
plication was  filed.  Salt  Lake  City, 
Murray  City,  and  the  other  plain- 
tiffs named  in  the  title  appeared  be- 
fore the  Commission  and  opposed 
the  application.  A  hearing  was  had 
before  the  Conmiission,  at  which 
much  evidence  was  produced,  both 
for  and  against  the  application. 
After  the  hearing  was  concluded, 
the  Commission  in  due  time  ren- 
dered an  opinion  and  made  findings, 
whereby  it  in  effect  found  that,  ow- 
ing to  the  increase  in  the  cost  of 
labor  and  material,  etc.,  the  de- 
fendant was  entitled  to  some  relief, 
although  not  all  of  the  relief  prayed 
for.  The  Commission  therefore 
made  an  order,  authorizing  the  de- 
fendant to  raise  its  fares  in  certain 
particulars,  to  which  we  shall  make 
more  specific  reference  hereinafter. 
The  application  of  the  defendant, 
the  hearing,  and  the  order  of  the 
Commission  were  had  and  made  in 
pursuance  of  chapter  47,  Utah  Laws 
1917,  p.  128,  popularly  known  as  the 
Utilities  Act,  which  hereinafter  will 
be  referred  to  by  that  name.  The 
Utilities  Act  is  too  long  for  insertion 
here.  We  shall,  however,  refer  to 
such  portions  as  are  deemed  ma- 
terial in  the  coul-se  6f  the  opinion. 
It  may  be  stated  here,  however,  that 
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the  Utilities  Act  of  this  state  does 
not  differ  materially  from  similar 
acts  in  force  in  many  of  the  other 
states  in  the  Union.  The  general 
jurisdiction  of  the  Commission  is 
defined  in  §  1,  art.  4,  of  the  act  in 
the  following  words:  "The  Com- 
mission is  hereby  vested  with  power 
and  jurisdiction  to  supervise  and 
regulate  every  public  utility  in  this 
state,  as  defined  in  this  act,  and  to 
supervise  all  of  the  business  of 
every  such  public  utility  in  this 
state,,  and  to  do  all  things,  whether 
herein  specifically  designated,  or  in 
addition  thereto,  which  are  neces- 
sary or  convenient  in  the  exercise  of 
such  power  and  jurisdiction." 

Section  3  of  the  same  article  also 
confers  power  on  the  Commission 
as  follows:  "Whenever  the  Com- 
mission shall  find  after  hearing  that 
the  rates,  fares,  tolls,  rentals, 
charges,  or  classifications,  or  any  of 
them,  demanded,  observed,  charged, 
or  collected  by  any  public  utility  for 
any  service  or  product  or  commod- 
ity, or  in  connection  therewith,  in- 
cluding the  rates  or  fares  for  excur- 
sion or  commutation  tickets,  ^r  that 
the  rules,  regulations,  practices,  or 
contracts,  or  any  of  them  affecting 
such  rates,  fares,  tolls,  rentals, 
charges  or  classifications,  or  any  of 
them  are  unjust,  unreasonable,  dis- 
criminatory or  preferential,  or  in 
anywise  in  violation  of  any  provi- 
sions of  law,  or  that  such  rates, 
fares,  tolls,  rentals,  charges,  or  clas- 
sifications, are  insufiicient,  the  Com- 
mission shall  determine  the  just,  rea- 
sonable, or  sufiicient  rates,  fares, 
tolls,  rentals,  charges,  classifica- 
tions, rules,  regulations,  practices, 
or  contracts  to  be  thereafter  ob- 
served and  in  force,  and  shall  fix 
the  same  by  order,  as  hereinafter 
provided. 

"The  Commission  shall  have  pow- 
-er  to  investigate  a  single  rate,  fate, 
toll,  rental,  charge,  classification, 
rule,  regulation,  contract,  or  prac- 
tice, or  any  number  thereof,  or  the 
entire  schedule  or  schedules  of  rates, 
fares,  tolls,  rentals,  charges,  classi- 
fications, rules,  regulations,  con- 
tracts, and  practfces,  or  any  number 


thereof  of  any  public  utility,  and  to 
establish,  after  hearing,  new  rates, 
fares,  tolls,  rentals,  chairges,  classi- 
fications, rules,  regulations,  con- 
tracts, or  practices,  or  schedule  or 
schedules,  in  lieu  thereof." 

For  the  purpose  of  review  the  act 
provides  for  rehearings  before  the 
Commission  in  all  cases.  Section  16 
of  article  5,  so  far  as  material  here, 
provides  that,  within  thirty  days 
after  an  application  for  a  rehearing 
is  granted  or  denied,  an  application 
may  be  made  to  this  court  "for  It 
writ  of  certiorari  or  review."  After 
specifying  how  and  when  the  writ 
shall  be  issued  and  returned,  that 
section  provides:  "The  case  shall 
be  heard  on  the  record  of  the  Com- 
mission as  certified  to  by  it." 

The  section  then  proceeds :  "The 
review  shall  not  be  extended  further 
than  to  determine  whether  the  Com- 
mission has  regularly  pursued  its 
authority,  including  a  determination 
of  whether  the  order  or  decision  un- 
der review  violates  any  right  of  the 
petitioner  under  the  Constitution  of 
the  United  States  or  of  the  state  of 
Utah.  The  findings  and  conclusions 
of  the  Commission  on  questions  of 
fact  shall  be  final  and  shall  not  be 
subject  to  review." 

As  before  stated,  the  Commission 
found  the  facts  and  made  an  order 
in  favor  of  the  defendant,  and  the 
plaintiffs  have  applied  for  and  ob- 
tained a  writ  of  review  as  above 
stated,  and  the  case*  has.  been  pre- 
sented to  tiiis  court^upon  plaintiffs' 
objections  to  the  findings  and  order 
of  the  Commission. 

We  remark  that,  while  the  at- 
torney general  appeared  on  behalf 
of  the  Commission,  as  he  is  required 
to  do  by  the  Utilities  Act,  jret  he  has 
filed  no  brief  or  argument  in  the 
case. 

Twenty-three  specific  reasons  are 
assigned  by  plaintiffs  why  the  order 
made  by  the  Commission  should  not 
prevail.  It  is  not  necessary  to  refer 
to  all  of  those  reasons  in  detail,  and 
we  shalll  now  proceed  to  consider 
those  M^hich  come  within  the  pow- 
ers conferred  on  this  court  by  the 
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Utilities  Act,  and  which  we  deem 
material  to  the  controversy. 

The  first,  and  perhaps  the  princi- 
pal, contention  made  by  the  plain- 
tiffs is  that  the  Commission,  by  its 
order,  has  set  aside  and  annulled 
the  contracts  which  were  entered 
into,  between  the-  defendant  and  Salt 
^Lake  City,  and  between  the  defend- 
ant and  Murray  City,  wherein  the 
rates  of  fare  that  the  defendant 
was  authorized  to  charge  and  collect 
were  agreed  upon  and  fixed.  The 
contracts  just  referred  to  are  in  the 
form  of  ordinances  which  were  duly 
adopted  both  by  Salt  Lake  City  and 
Murray  City  pursuant  to  article  12, 
§  8,  of  the  Constitution  of  this  state 
.which  was  in  force  at  the  time  the 
ordinances  were  passed.  The  con- 
stitutional provision  just  referred  to 
reads  as  follows:  ^^No  law  shall  be 
passed  granting  the  right  to  con- 
struct and  operate  a  street  railroad, 
.  .  .  within  any  city  or  incorpo- 
rated town,  without  the  consent  of 
the  local  authorities  who  have  con- 
trol of  the  street  or  highway  pro- 
posed to  be  occupied  for  such  pur- 
poses.'* 

'  The  ordinances  or  contracts  will 
hereinafter  be  referred  to  as  the 
franchise  ordinances. 

In  this  connection  we  at  this  time 
«lso  desire  to  call  attention  to  two 
other  constitutional  provisions  that 
are  deemed  material,  namely,  article 
12,  §  12,  which  provides :  "AH  rail- 
road and  other  transportation  com- 
panies are  declared  to  be  common 
carriers,  and  subject  to  legislative 
control;"  and  to  §  15  of  the  same 
article  which  provides:  "The  leg- 
islature shall  pass  laws  establish- 
ing reasonable  maximum  rates  of 
charges  for  the  transportation 
of  passengers  and  freight,  for 
correcting  abuses^  and  prevent- 
ing discrimination  and  extortion 
in  rates  of  freight  and  passenger 
tariffs  by  the  different  railroads, 
and  other  common  carriers  in 
the  state,  and  shall  enforce  such 
laws  by  adequate  penalties.'* 

In  view,  therefore,  that  §  8  of  the 
article  of  the  Constitution  referred 
to  pi^ohibits  the  legislature  from 


passing  any  law  by  which  any 
street  railway  may  be  constructed 
or  operated  in  the  cities  and  towns 
of  this  state  without  the  consent  of 
the  local  authorities,  plaintiffs  con- 
tend that  the  authorities  of  the 
cities  and  towns  have  the  exclusive 
right  and  power  to  impose  the  con- 
ditions upon  which  street  railways 
may  be  constructed  and  operated  in 
cities  and  towns,  and  that  the  right 
to  determine  and  fix  the  rates  of 
fare  is  necessarily  implied  in  the 
foregoing  section.  In  the  franchise 
ordinances  which  were  adopted  by 
both  Salt  Lake  City  and  Murray 
City,  and  the  terms  of  which  were 
accepted  by  the  defendant,  what  is 
termed  the  "regular  fare**  was  fixed 
at  5  cents  for  one  continuous  ride, 
and  in  addition  to  such  fare  the  de- 
fendant also  agreed  as  follows: 
"Said  grantee  further  hereby  agrees 
that  it  will  issue  commutation 
tickets  of  fifty  fares  for  $2,  the  hold- 
ers of  which  tickets  shall  have  the 
same  transfer  privileges  accorded 
to  passengers  paying  regular  fare, 
and  shall  also  issue  to  students  of 
public  schools  commutation  tickets 
of  fifty  fares  for  $1.50  with  transfer 
privileges  as  aforesaid,  good  only  to 
and  from  school  attended  by  such 
students,  and  good  only  on  days 
when  school  is  in  regular  session  be- 
tween the  hours  of  7 :30  o'clock  A.  M. 
and  5:30  o'clock  P.  M.  City  policemen 
and  firemen  in  uniform  shall  be  en- 
titled to  free  passage  on  regular 
cars." 

Transfer  rights  were  also  provid- 
ed for  in  the  franchise  ordinances. 

The  defendant,  in  connection  with 
other  privileges,  accepted  all  of  the 
provisions  contained,  in  the  forego- 
ing ordinances,  and  has  operated  its 
street  car  system  in  conformity 
therewith. 

The  Commission,  in  its  order,  re- 
lieved the  defendant  from  issuing 
the  so-called  $2  commutation  tickets, 
and  authorized  it  to  charge  and  col- 
lect a  fare  of  5  cents  for  each  con- 
tinuous ride  in  Salt  Lake  City  and 
to  charge  a  5-cent  fare  for  each  zone 
in  certain  zones  outside  of  the  city. 
The  Commission  also  changed  the 
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rate  somewhat  in  other  particulars 
on  defendant's  system  operated  out- 
side of  Salt  Lake  City  and  Murray 
City,  all  of  which  rates  had  been 
fixed  in  the  franchise  ordinances. 
Li  view,  however^  that  a  decision 
upon  the  so-called  $2  commutation 
tickets  settles  all  questions  affect- 
ing the  increase  of  rates,  it  is  not 
necessary  to  set  forth  the  other 
changes  that  were  made  by  the 
Commission. 

The  order  of  the  Commission  in- 
creasing the  fares  as  aforesaid  pre- 
sents  three  questions ;  (1)  Did  the 
passing  of  the  franchise  ordinances 
fixing  the  fares,  and  their  accept- 
ance by  the  defendant,  ccmstitute  a 
contract  between  Salt  Lake  City 
and  the  defendant,  and  betweai 
Murray  City  and  the  defendant? 
(2)  If  the  franchise  ordinances 
constituted  contracts,  was  it  within 
the  power  of  the  legislature  to  au- 
thorize the  Commission  to  change 
the  fares?  (8)  Does  the  constitu- 
tional provision  by  which  the  city 
authorities  are  given  the  exclusive 
right  to  permit  or  to  refuse  permis- 
sion to  street  railway  companies  to 
construct  and  operate  street  cars 
within  the  cities  of  this  state  pre- 
vent the  state,  through  its  legisla- 
ture, from  exercising  its  sovereign 
prerogative  to  regulate  and  change 
the  fares  fixed  in  the  franchise  ordi- 
nances ? 

In  view  that  the  franchise  ordi^ 
nances,  after  acceptance  by  the  de- 
fendant, possess  all  the  elements  of 
a  contract,  and  that  such  ordinances 
are  generally  regarded  by  the  courts 
as  constituting  contracts  binding  as 
between  the  parties,  we,  for  the 
purposes  of  this  decision,  shall  treat 
them  as  contracts  binding  alike  on 
Salt  Lake  City  and  on  Murray  City 

and  on  the  defend- 

«epuuie«  of  ant,  to  the  extent 
£!?di^t!r<^.  hereinafter    stated. 

The  answer  to  the 
first  question  most  therefore  be  in 
the  aflirmative. 

The  second  proposition,  for  the 
reasons  herein  stated,  in  onr  judg- 
ment, must  also  be  answered  in  the 
affirmative,  while  the  answer  to  the 

3  A.L.R.— 46. 


Ca 


third  question,  under  the  great,  the 
overwhelming,  weight  of  authority, 
must  be  answered  in  the  negative. 
The  second  and  third  questions, 
however,  logically  blend,  and  for 
that  reason  we  shall  treat  them  to- 
gether. 

We  may  as  well,  at  this  point, 
consider  the  contention  of  plaintiffs 
that  by  reason  of  the  constitutional 
provision  above  referred  to,  which 
prohibits  the  legislature  from  in- 
terfering with  the  city  authorities 
in  authorizing  the  construction  and 
operation  of  street  railways,  the 
legislature  is  likewise  powerless  to 
authorize  the  Commission  to  inter- 
fere with  any  rates  that  have  been 
fixed  by  the  franchise  ordinances, 
as  before  stated.  To  do  that,  plain- 
tiffs insist,  is  not  only  ''impairing 
the  obligation  of  contracts"  (which 
is  prohibited  by  both  the  Fed- 
eral and  state  Constitutions),  but 
amounts  to  a  complete  nullification 
of  such  contracts.  This  objection 
has  often  been  ntftde  in  cases  where 
either  the  city  or  the  street  car 
company  has  sought  relief  from  a 
rate  fixed  by  franchise  ordinances 
like  those  in  question  here.  It  should 
be  observed,  however,  that  where 
the  controversy  has  arisen  between 
the  contracting  parties  merely,  and 
in  ordinary  actions  or  proceedings, 
the  courts  have  usually  compelled 
compliance  with  the  provisions  of 
the  franchise  ordinances,  treating 
them  as  contracts.  Where,  however, 
as  here,  the  application  was  made  to 
utilities  commissions  in  pursuance 
of  a  legislative  act,  the  courts  have, 
with  few  exceptions,  held  that  a  con- 
stitutional or  statutory  provision 
prohibiting  the  legislature  from 
passing  laws  authorizing  the  con- 
struction and  operation  of  street 
railways  in  cities  without  the  con- 
sent of  the  local  authorities  does  not 
authorize  such  authorities  to  fix 
rates  which  may  not 

be  changed  by  the  ro"ii>i^«ti5I-* 
legislature  or  by  a  co»traet  for 

utilities  commission  to^^klTl^Sr^^' 
created     for     that 
purpose.    In  other  words,  it  is  uni- 
versally   held  that  the   regulation 
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and  fixing  of  rates  is  a  government- 
al function,  that  is,  a  legislative 
function,  which  will  not  be  deemed 
to  have  been  surrendered  by  the 
sovereign  state  unless  it  has  been 
done  in  clear  and  unequivocal  terms. 
A  mere  cursory  reading  of  §  8  of  the 
Constitution,  which  we  have  before 
quoted,  shows  that  no  express  right 
is  conferred  upon  the  local  authori- 
ties of  this  state  to  enter  into  any 
contract  respecting  the  fixing  of 
rates.  True  it  is  that,  in  determin- 
ing the  conditions  upon  which  street 
railways  may  be  constructed  and 
operated  within  the  cities,  the  local 
authorities  may  determine  the  fares 
that  may  be  charged  and  collected. 
The  authority  to  do  that  is,  how- 
ever, merely  implied,  and  there  is 
nothing  in  the  Constitution  which 
prohibits  the  legislature  from  exer- 
cising its  prerogative  in  changing 
the  rates  of  fare  in  case  they  are 
found  to  be  unreasonable,  unfair,  or 
oppressive  as  against  the  public,  on 
the  one  hand,  and  unfair,  or  un- 
just, or  confiscatory  as  against  the 
railway  company,  upon  the  other. 
Such  right  is  an  attribute  of  sover- 
eignty,  and  is  always  reserved  to 
the  state  unless  expressly  delegated 
or  surrendered.  Whether  the  right 
and  corresponding  duty  of  the  state 
to  regulate  rates  can  be  surrendered 
at  all  is  not  before  us  now,  and  as 
to  that  we  express  no  opinion.  It 
is  manifest  that  the  constitutional 
provision  does  not,  in  express  terms, 
delegate  or  surrender  such  a  power 
to  the  city  authorities,  and  it  is 
equally  manifest  that  there  is  noth^ 
ing  in  the  provision  from  which 
such  a  power  is  necessarily  implied. 
In  this  connection  it  must  also  be 
remembered  that  by  another  con- 
stitutional provision,  which  we  have 
also  quoted  above,  the  duty  of  pass- 
ing laws  by  which  maximum  rates 
to  be  charged  by  all  common  carri- 
ers shall  be  established  is  especially 
imposed  on  the  legislature.  The 
right  to  regulate  the  rates  or  charges 
demanded  by  common  carriers  was, 
therefore,  not  only  reserved  to  the 
state  when  acting  in  its  govern- 
mental capacity,  but  the  duty  to  reg- 


ulate and  fix  maximum  rates  or 
charges  is  expressly  imposed  on  the 
legislature  without  any  exceptions. 
In  passing  the  Utilities  Act  the  leg- 
islature, therefore,  merely  complied 
with  the  constitutional  mandate, 
and  the  Commission  is  the  mere  arm 
of  the  legislature,  through  which 
the  constitutional  mandate  afore- 
said is  made  effective. 

All  of  the  foregoing  propositions 
are  exhaustively  considered,  and  are 
sustained  by  the  following  authori- 
ties :  Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles,  211  U.  S«  265,  58  L. 
ed.  176,  29  Sup.  Ct.  Rep.  60;  Ben- 
wood  V.  Public  Service  Commission 
(1914)  76  W.  Va.  127,  L.R.A.1915C, 
261,  83  S.  E.  295 ;  State  ex  rel.  Web- 
ster V.  Superior  Ct.  (1912)  67 
Wash.  37,  L.R.A.1916C,  287,  120 
Pac.  861,  Ann.  Cas.  1918D,  78,  ap- 
proved in  Puget  Sound  Traction  Co. 
V.  Reynolds  (1917)  244  U.  S.  574, 
61  L.  ed.  1326,  P.U.R.1917F,  67,  37 
Sup.  Ct.  Rep.  706 ;  Milwaukee  Elec- 
tric R.  &  Light  Co.  V.  Railroad  (Tom- 
mission  (1913)  163  Wis.  592,  L.R.A. 
1915F,  744,  142  N.  W.  491,  Ann. 
Cas.  1916A,  911,  afilrmed  in  238  U. 
S.  174,  59  L.  ed.  1264,  P.tJ.R.1916D, 
691,  36  Sup.  Ct.  Rep.  820;  Wood- 
bum  V.  Public  Service  Commission 
(1916)  82  Or.  114,  L.R.A.1917C, 
98,  P.U.R.1917B,  967,  161  Pac.  391, 
Ann.  Cas.  1917E,  996 ;  Denver  &  S. 
P.  R.  Co.  V.  Englewood  (1916)  62 
Colo.  229,  —  A.L.R.  — ,  P.U.R. 
1916E,  184, 161  Pac.  161 ;  Pawhuska 
V.  Pawhuska  Oil  &  Gas  Ck).  (1917) 
—  Okla.  — ,  166  Pac.  1058 ;  Ck>lling8- 
wood  Sewerage  Co.  v.  Colling»- 
wood  (1918)  91  N.  J.  L.  20,  102 
Atl.  901;  Northampton  E.  &  W. 
Traction  Co.  v.  Public  Utility 
Comrs.  (1918)  —  N.  J.  L.  — ,  102 
Atl.  930 ;  People  ex  rel.  New  York 
&  N.  S.  Traction  Co.  v.  Public  Serv- 
ice Commission  (1916)  175  App. 
Div.  869,  P.U.R.1917B,  967,  162  N. 
Y.  Supp.  405 ;  Re  Huntington  R.  C>>. 
14  N.  Y.  OflF.  Dept.  R.  806,  P.U.R. 
1918A,  249;  State  Public  UtUities 
Commission  ex  rel.  Mitchell  v.  Chi- 
cago &  W.  T.  R.  Co.  (1916)  276  IlL 
666-672,  P.U.R.1917B,  1046,  114  N. 
E.  325,  Ann.  Cas.  19170,  5*;  Ghi- 
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cago  V.  O'Connell  (1917)  278  111. 
691,  —  A.L.R.  — ,  P.U.R.1917E, 
730, 116  N.  E.  210;  Winfield  v.  Pub- 
lie  Service  Commission  (1918)  — 
Ind.  — ,  P.U.R.1918B,  747,  118  N. 
E.  531. 

In  State  ex  rel.  Webster  v.  Su- 
perior Ct.  67  Wash.  37,  L.R-A. 
1915G,  287, 120  Pac.  861,  Ann.  Cas. 
1918D,  78,  in  the  course  of  the  opin* 
ion,  it  is  said:  '^he  power  to  fix 
rates,  if  exercised  by  a  city,  unless 
that  power  is  clearly  expressed  by 
legislative  grant,  is  in  the  nature  of 
a  license,  and  is  revocable  at  the  will 
of  the  legislature  when,  in  its  judg- 
ment, the  common  good  demands 
its  reassertion.  The  state  does  not 
act  by  contract,  but  by  grant,  li- 
cense, or  reservation.  It  is  not 
usually  bound  by  the  contracts  of 
others  when  exercising  its  police 
power.  So  jealous  is  it  of  the  sover- 
eignty of  its  police  power  that,  in 
the  case  of  the  Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles,  the  Su- 
preme Court  of  the  United  States 
held  that  a  grant  by  the  legislature 
of  the  state  of  the  right  'to  fix  and 
determine  charges  for  telephone, 
telephone  service,  and  connections,' 
did  not  carry  with  it  the  right  to 
agree  upon  rates.  In  other  words, 
as  that  court  and  others  have  uni- 
versally held,  the  delegation  of  pow- 
er must  be  'clear  and  unmistakable.' 
In  dealing  with  the  sovereign  power 
of  the  people,  nothing  can  be  left  to 
inference.  The  court  accordingly 
said  that,  the  power  to  fix  and  de- 
termine rates  being  within  the  po- 
lice power,  the  city  might  establish 
rates,  but  that  it  could  not,  under 
the  delegation  quoted,  contract  so 
as  to  bind  itself  or  the  other  party 
as  against  the  exercise  of  the  police 
power.  In  principle  its  holding 
oouI3  not  have  been  otherwise,  for 
the  strength  of  the  police  power  lies 
in  the  fact  that  it  is  not  a  subject  of 
contract ;  that  it  cannot  be  bartered 
or  bargained  away.*' 

In  Puget  Sound  Traction,  Light, 
£  P.  Co.  V.  Reynolds,  244  U.  S.  574, 
«1  L.  ed.  1325,  P.U.R.1917F,  57,  37 
Sup.  Ct.  Rep.  705,  the  court  uses  the 
following     language :      '*  Assuming 


(what  is  not  clear)  that  the  provi- 
sion in  the  franchise  ordinance  re- 
specting the  rates  of  fare  and  the 
transfer  privilege  are  contractual  in 
form,  still  it  is  well  settled  that  a 
municipality  cannot,  by  a  contract 
of  this  nature,  foreclose  the  exercise 
of  the  police  power  of  the  state  un- 
less clearly  authorized  to  do  so  by 
the  supreme  legislative  power.'' 

In  Milwaukee  E.  R.  &  Light  Co. 
V.  Railroad  Commission,  163  Wis. 
592,  L.R.A.1915F,  744,  142  N.  W. 
491,  Ann.  Cas.  1916A,  911,  the  court, 
in  the  course  of  the  opinion,  says: 
*' Assuming  that  under  this  language 
a  city  might  make  a  contract  with  a 
public  utility,  fixing  rates  or  tolls 
for  a  definite  period,  which  would 
bind  the  city  itself  and  prevent  any 
change  of  rates  by  the  city  author- 
ities during  the  contract  period,  the 
question  still  remains  whether  the 
section  can  be  construed  as  giving 
the  city  authorities  any  power  to 
bargain  away  the  sovereign  right  of 
the  state  to  regulate  fares  and  tolls 
and  lower  them,  if  found  to  be  ex- 
cessive. If  this  question  were  a  new 
one  in  this  state,  we  should  enter- 
tain no  doubt  that  it  should  be  an- 
swered in  the  negative,  but  we  can- 
not regard  it  asi  new.*' 

While  it  is  true  that  two  of  the 
justices  dissented  from  the  major- 
ity opinion  in  the  foregoing  case, 
yet  it  is  equally  true  that  the  case 
was  taken  to  the  Supreme  Court  of 
the  United  States,  where  the  opinion 
of  the  majority  was  aflirmed.  | 

In  the  case  of  Woodbum  v.  Pub- 
lic Service  Commission,  82  Or.  114,' 
L.R.A.1917C,  98,  P.U.R.1917B,  967, 
161  Pac.  391,  Ann.  Cas.  1917E,  996, 
the  supreme  court  of  Oregon,  in 
passing  on  the  question  here  in- 
volved, in  the  course  of  the  opinion, 
said :  "The  right  of  the  state  to  reg- 
ulate rates  by  compulsion  is  a  police 
power,  and  must  not  be  confused 
with  the  right  of  a  city  to  exercise 
its  contractual  power  to  agree  with 
a  public  service  company  upon  the 
ternw  of  a  franchise.  The  exercise 
of  a  power  to  fix  rates  by  agreement 
does  not  include  or  embrace  any  porr 
tiow    of   the   power   to    fix   rates 


724 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


by  compulsion.  When  Woodbum 
granted  the  franchise  to  the  tele- 
phone company,  the  city  exercised 
its  municipal  right  to  contract,  and 
it  may  be  assumed  that  the  fran- 
chise was  valid  and  binding  upon 
both  parties  until  such  time  as  the 
state  chose  to  speak;  but  the  city 
entered  into  the  contract,  subject  to 
the  reserved  right  of  the  state  to 
employ  its  police  power  and  compel 
a  change  of  rates,  and  when  the 
state  did  speak,  the  municipal  power 
gave  way  to  the  sovereign  power  of 
the  state.'' 

In  all  of  the  cases  we  have  cited 
similar  language  is  used,  and  in 
nearly  all  of  them  constitutional  or 
statutory  provisions  conferring  the 
authority  on  the  local  authorities  of 
cities  to  grant  or  refuse  permission 
to  construct  and  operate  street  rail- 
ways in  such  cities,  similar  to  our 
own,  were  construed  and  passed  on, 
and  in  all  of  those  cases  it  is  held 
that  those  provisions  do  not  fore- 
close the'  state  from  changing  the 
rates  of  fare  agreed  upon  in  the 
franchise  ordinances.  We  shall  re- 
frain from  quoting  further  from 
the  decided  cases. 

We  desire  to  add,  however,  that 
this  court,  in  the  case  of  Brummitt 
V.  Ogden  Waterworks  Co.  33  Utah, 
289,  93  Pac.  829,  which  was  decid- 
ed in  1908  and  before  practically  all 
of  the  foregoing  cases  were  decided, 
and  before  the  legislature  of  this 
state  passed  a  law  for  the  purpose 
of  regulating  rates,  announced  the 
doctrine  laid  down  in  all  of  the  fore- 
going cases.  In  the  Brummitt  Case 
the  constitutional  provision  in  ques- 
tion here  was,  however,  not  appli- 
cable, and  hence  was  not  considered. 

Against  the  foregoing  array  of 
authority  plaintiffs  have  cited  and 
rely  upon  the  following  cases :  Alle- 
gheny V.  Millville,  E.  &  S.  Street  R. 
Co.  159  Pa.  411,  28  Atl.  202;  Pitts- 
burgh's  Appeal,  115  Pa.  4,  7  Atl. 
778;  Plymouth  Twp.  v.  Chestnut 
Hill  &  N.  R.  Co.  168  Pa.  181,  32  Atl. 
19 ;  People  ex  rel.  New  York  v.  New 
York  R.  Co.  217  N.  Y.  310,  112  N. 
E.  49;  Adamson  v.  Nassau  Electric 
R.  Co.  89  Hun,  261,  34  N,  Y.  Supp. 


1073 ;  People  ex  rel.  Frontier  Elec- 
tric R.  Co.  V.  North  Tonawanda, 
70  Misc.  91,  126  N.  Y.  Supp.  186; 
Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368,  46  L.  ed.  592, 
22  Sup.  Ct.  Rep.  410 ;  Public  Service 
Commission  v.  Westchester  Street 
R.  Co.  ?06  N.  Y.  209,  99  N.  E.  536; 
Gaedeke  v.  Staten  Island  Midland 
R.  Co.  43  App.  Div.  514,  60  N.  Y. 
Supp.  598;  People  ex  rel.  South 
Shore  Traction  Co.  v.  Willcox,  133 
App.  Div.  556, 118  N.  Y.  Supp.  248, 
and  Re  New  York  &  N.  S.  Traction 
Co.  15  N.  Y.  OS.  Dept.  R.  70,  P.U.R. 
1918A,  893. 

Every  one  of  the  cases  last  above 
cited,  however,  is  clearly  distin- 
guishable from  the  cases  we  have 
first  above  referred  to,  except  the 
last  one.  That  case  squarely  sup- 
ports plaintiffs'  contention  that  the 
franchise  ordinances  constituted 
contracts  which  may  not  be  altered 
in  any  material  part  except  by  the 
consent  of  the  parties  in  interest. 
That  case  originated,  however,  be- 
fore the  Public  Service  Commission 
of  the  state  of  New  York,  and  there- 
fore merely  represents  the  views  of 
the  Commission.  While  no  doubt 
the  decision  is  entitled  to  respectful 
consideration,  yet  it  is  not  author- 
ity, since  it  does  not  emanate  from 
a  court  of  last  resort.  The  case  of 
Re  Huntington  R.  Co.  14  N.  Y.  Off. 
Dept.  R.  305,  P.U.R.1918A,  249, 
also  originated  before  the  Public 
Service  Commission  of  the  second 
district  of  the  state  of  New  York, 
and  is  a  decision  of  that  Commis- 
sion. That  decision  is,  however, 
squarely  in  opposition  to  the  de- 
cision from  the  Commission  of  the 
first  district,  and  is,  therefore,  in 
harmony  with  the  great  weight  of 
authority.  Many,  if  not  all,  of  the 
cases  relied  on  by  plaintiffs  are  also 
cited  and  relied  on  in  the  opinion 
of  the  Public  Service  Commission  of 
the  first  district  of  New  York.  In 
many  of  those  cases  it  is  held  that 
franchise  ordinances,  like  those  in 
question  in  the  case  at  bar,  consti- 
tute contracts  which  are  binding^ 
and  enforceable  between  the  parties. 
The  further  question  was,  however^ 
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not  decided,  whether  such  contractiit 
are  also  binding  upon  the  state  in 
its  sovereign  capacity.  Indeed,  in 
many  of  the  cases  it  is  clearly 
enough  intimated  that  if  that  ques- 
tion had  been  presented  for  decision 
the  result  might  have  been  different. 
We  have  no  difficulty  in.  reconcil- 
ing the  decisions  in  those  cases.  It 
is  now  settled  law  that,  so  long  as 
the  state  does  not  interfere,  the 
rates  agreed  upon  between  the  cities 
and  the  street  railway  companies  in 
the  franchise  ordinances  are  bind- 
ing and  enforceable.  Neither  party, 
without  the  consent  of  the  other, 
may  disregard  any  rate  that  is 
agreed  upon  between  them.  Either 
party  may,  however,  make  applica- 
tion to  the  utilities  commission,  if 
one  is  created  by  legislative  enact- 
ment, for  the  purpose  of  being  re- 
lieved from  the  rates  fixed  in  the 
franchise  ordinance;  and  if  it  be 
made  to  appear  that  the  rates  under 
existing  conditions  have  become  un- 
fair or  unreasonable,  in  that  they 
are  either  too  high  or  too  low,  the 
Commission  may  establish  a  rate 
which  will  again  respond  to  the  ex- 
isting conditions,  and  may  so  adjust 
it  as  to  make  it  fair,  just,  and  rea- 
sonable, both  to  the  railway  com- 
pany and  to  the  public.  In  doing 
that,  the  constitutional  rights  of  the 

parties  are  neither 
invaded  nor  disre- 
garded, for  the  sim- 
ple reason  that 
when  the  original 
rate  was  fixed  by  agreement  it  was 
still  subject  to  modification  at  any 
time  by  the  sovereign  power  of  the 
state,  providing  the  fare  as  fixed  is 
found  to  be  unfair  and  unreason- 
able. Every  contract  fixing  rates, 
entered  into  between  the  cities  of 
this  state  and  street  railway  com- 
panies, both  under  the  Clonstitution 
and  the  statute,  is  always  subject  to 
change  by  the  paramount  power  of 
the  state,  and  the  right  of  the  state 
to  so  change  the  rates  continues,  un- 
less and  until  the  legislature  has  in 
express  terms  surrendered  the  pow- 
er or  delegated  it  to  some  other  arm 
of  the  state. 


Conatltntlonal 
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PlaintiflFs'  contention,  therefore, 
that  the  rates  of  fare  fixed  by  the 
franchise  ordinances  should  have 
been  afihroed  by  the  Commission, 
upon  the  ground  that  such  rights 
were  contractual,  cannot  prevail, 
and  must  be  overruled. 

Plaintiffs,  however,  also  insist 
that  the  commutation  tickets  are  not 
within  the  purview  of  the  Utilities 
Act,  but  are  excluded  therefrom  by 
a  certain  exception  found  in  sub- 
division "c"  of  §  5  of  article  3  of 
that  act.  It  is  there  provided: 
^'Nothing  in  this  act  contained  shall 
be  construed  ...  to  prevent  the 
carrying  out  of  contracts  for  free  or 
reduced-rate  passenger  transporta- 
tion or  other  public  utility  service 
heretofore  made,  founded  upon  ade- 
quate consideration  and  lawful 
when  made." 

The  foregoing  provision  is  found 
among  the  exceptions  in  favor  of 
employees  and  respecting  agree- 
ments with  other  utilities.  While 
the  language  of  the  exception  is  not 
as  clear  as  it  could 
have  been  made,  s***«*«— ^. 
yet  it  IS  manifest  protection  of 
that  It  was  not  in-  ?2S~***"" 
tended  to  refer  to 
the  rates  fibred  in  franchise  ordi- 
nances. In  our  opinion  the  mani<- 
fest  purpose  of  the  legislature  was 
to  prevent  an  injustice  like  that  in 
the  case  of  Louisville  &  N.  R.  Co. 
V.  Mottley,  219  U.  S.  467,  55  L.  ed. 
297,  84  L.R.A.(N.S.)  671,  31  Sup. 
Ct.  Rep,  265,  in  which  case  life 
passes  were  issued  to  Mottley  and 
his  wife  upon  a  valuable  considera- 
tion received  by  the  railroad  com- 
pany. In  that  case  the  Supreme 
Court  of  the  United  States  held  that, 
under  the  act  of  Congress  of  Febru- 
ary 4,  1887,  chap.  104,  24  Stat,  at 
L.  379,  as  subsequently  amended 
(Comp.  Stat.  1916,  §§  8563  et  seq., 
4  Fed.  Stat.  Anno.  2d  ed.  pp.  837, 
359),  common  carriers  were  prohib- 
ited from  transporting  either 
height  or  passengers  except  at  the 
regular  rates,  which  had  to  be  paid 
in  cash.  Under  that  decision,  there- 
fore, the  Mottleys  were  prohibited 
.from  riding   on    their   passes,   al- 
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thoagfa  they  had  paid  for  them  be- 
fore the  congressioniJ  act  had  beea 
passed*  Moreover,  it  sometimes 
happens  that  passes  are  issued  in 
payment  for  right  of  way  and  oth- 
er privileges  granted  by  the  owners 
of  land  to  common  carriers.  Under 
the  Mottley  decision,  however,  all 
such  passes  would  be  void,  regard- 
less of  the  consideration  that  the 
owners  had  paid  to  the  common 
carriers.  The  legislature,  there- 
fore, very  properly  and,  as  we 
think,  wisely,  excepted  such  cases 
from  tile  operation  of  the  Utilities 
Act  in  so  far  as  intrastate  business 
is  concerned.  That  is  all  that  was 
attempted,  and  all  that  was  done,  by 
the  adoption  of  the  exception  afore* 
said.  This  contention  must,  there- 
fore, likewise  fail. 

It  is,  however,  further  contended 
that,  because  the  franchise  ordi- 
nances provided  for  the  so-called 
commutation  tickets,  and  in  reli- 
ance on  them  many  persons  have 
built  homes  in  the  suburbs  of  Salt 
Lake  City  and  along  defendant's 
line  of  street  railway  outside  of 
Salt  Lake  City,  for  that  reason  the 
defendant  should  be  held  to  be  es- 
topped from  increasing  the  rates  of 
fare  without  the  consent  of  those 
persons.    It  needs  no  argument  to 

show  that  the  ele*- 
ments  of  estoppel 
are  lacking  in  this 
case.  A  conclusive 
answer  to  the  con- 
tention, however,  is  that  anyone 
who  purchased  commutation  tickets 
and  who  built  a  home  did  so  subject 
to  the  right  of  the  state  to  change 
or  alter  the  fares  fixed  in  the  fran- 
chise ordinances,  in  case  it  was 
found  that  such  fares  were  unfair 
or  unreasonable.  Let  us  assume, 
however,  that  the  rate  fixed  in  the 
franchise  ordinance  passed  by  Salt 
Lake  City  (which,  it  seems,  is  for 
the  term  of  fifty  years)  in  the 
course  of  ten  or  fifteen  years  should 
become  unreasonably  high,  would 
those  same  persons  then  consent 
that  the  defendant  might  continue 
to  charge  and  collect  a  rate  for  the 
full  period  of  fifty  years,  although 


Bstopyel-* 
commntaflon 
rates— 
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such  rate,  by  reason  of  unf oneseen 
conditions,  had  become  grossly  un* 
fair  and  unjust?  Moreover,  the 
public,  as  well  as  the  persons  living 
along  the  line  aforesaid,  are  directly 
interested  in  maintaining  an  ade^ 
quate,  efficient,  and  safe  service  on 
the  part  of  the  defendant.  In  order 
to  maintain  such  a  service  the  ratea 
of  fare  must  be  sufficient  to  pay  ade- 
quate wages  to  the  defendant's  em- 
ployees and  sufficient  to  defray  the 
other  incidental  costs  and  expenses- 
necessary  to  operate  the  street  rail- 
way system.  When  the  rates  no 
longer  are  sufficient  to  produce  ade- 
quate revenue  to  meet  the  costs  of 
giving  an  adequate,  efficient,  and 
safe  service  and  the  service  for  that 
reason  deteriorates,  it  is  the  man 
with  limited  means,  and  the  wage- 
earner,  neither  of  whom  has  the 
means  to  provide  private  trans- 
portation, who  suffer  first.  They 
will  be  first  affected,  and  will  sus- 
tain the  greatest  inconvenience,  if 
not  loss.  While  it  is  true  that  under 
such  circumstances  all  will  suffer 
more  or  less,  yet  the  class  first 
named  will  necessarily  suffer  most* 
It  is  the  duty  of  the  state,  there- 
fore, to  see  that  the  rates  continue 
to  be  fair  and  just  both  to  the  pub- 
lic and  to  the  street  railway  com- 
pany. If  plaintiffs'  contention,, 
therefore,  that  the  defendant  be  es- 
topped, should  prevail,  it,  in  the  long^ 
run,  might  result  in  far  greater  in- 
jury to  the  persons  now  insisting 
upon  the  estoppd  than  will  the  in- 
creased rate.  In  no  event,  however^ 
can  it  be  held  that  the  state  is  es- 
topped from  regulating  the  rates^ 
whenever  it  becomes  necessary  to  do 
that  so  as  to  make  them  reasonable 
and  fair,  unless  the  state  has  sur-- 
rendered  that  right,  as  before  stated. 
From  what  we  have  s^id  we  do 
not  wish  to  be  understood  as  either 
affirming  the  rate  fixed  by  the  Com- 
mission or  disapproving  it.  For 
the  reasons  hereinafter  stated  it  will 
appear  that  we  do  not  possess  the 
power  to  review  the  Commission's 
findings  in  respect  of  whether  a 
certain  rate  is  reasonable  or  other- 
wise. 
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Hie  ptfidntffffly  h(nfeTer,:als6  cen-* 
tend  that  the  evidenee  is  insufficient 
to  sustain  the  findings  and  order  of 
the  Commission  by  which  the  rates 
were  found  to  be  inadequate  and 
were  increased,  and,  further,  Uiat 
the  findings  are  in  and  of  them** 
selves  insufficient.  Referring  to  the 
last  objection  first,  :we  are  of  the 
opinion  that,  in  view  of  the  elabo- 
rate opinion  of  the  Commission, 
which  was  filed  with  the  findings, 
the  findings  are  sufficient.  While 
it  is  true  that  the  Utilities  Act  ex- 
pressly requires  the  Commission  to 
make  findings,  and  while  it  is  also 
true  that  the  Commission  should  be 
careful  to  make  proper  findings  re- 
specting the  material,  ultimate  facte 
.upon  which  an  order  is  based,  yet 
we  cannot  see  wherein  the  plain- 
tiffs, or  anyone  else,  could  have 
been,  or  can  be,  benefited  if  the  find- 
ings had  been  far  more  specific. 
When  the  findings  and  the  opinion 
filed  by  the  Commission  are  consid- 
ered together,  as  in  this  case  we 

P-biieSTWce  tWnk  they  should 
c«mmUBioii—  be,  we  are  of  the 
opi»io»^ir«et.  ^jpijji^n  that  the  ob- 
jection that  the  findings  are  in* 
sufficient  is  not  tenable,  and  hence 
that  objection  must  fail. 

It  is,  however,  earnestly  ii^sted 
that  the  evidence  is  insufficient  to 
sustain  the  finding  that  the  rates 
fixed  by  the  franchise  ordinances 
are  unreasonably  low,  and  are  no 
longer  sufficient  to  enable  the  de- 
fendant to  furnish  adequate  and 
efi9cient  service  to  meet  the  public 
necessities.  Notwithstanding  that 
it  was  suggested  at  the  hearing  that, 
in  view  of  the  limited  powers  that 
the  Utilities  Act  has  conferred  on 
this  court,  and  that  for  that  reason 
we  are  prohibited  from  passing  on 
the  evidence  or  upon  whether  the 
Commission  should  have  adopted 
some  other  rate,  counsel  have  filed 
elaborate  briefs  on  the  subject. 
After  a  careful  examination  of  the 
authorities  we  are  more  than  ever 
confirmed  in  the  opinion  that  all 
that  we  can  review  in  cases  of  this 
kind  is  v^iether  there  is  any  evi- 
dence to  sui^in  the  findings  of  the 


Commissiont  whether  it  has  exer*- 
cised  ito  authority  according  to  law,, 
and  whether  any  constitutional 
righte  of  the  com- 
plaining party  have  J?"*^^''*' 
been  invaded  or  dis-  deeinion  of 
regarded.  In  view  SJmmi.Sfo'i*** 
that  the  Commis- 
sion is  merely  an  arm  of  the  legis- 
lature through  whom  that  body  acte 
in  matters  of  this  kind,  but  a  xaor 
mentis  reflection  convinces  anyone 
that  this  court  may  not  interfere^ 
except  for  the  reasons  just  steted. 
If  interference  were  extended  be- 
yond those  limite,  it  would,  in  effect^ 
be  an  interference  by  this  court  with 
the  lawmaking  power  of  this  stete. 
It  requires  no  argument  to  show 
why  that  may  not  be  done.  We  have 
no  more  right  to  interfere  with  the 
duties  and  powers  of  the  legislature 
than  that  body  hius  to  interfere  with 
the  powers  and  duties  imposed  up- 
on us  as  a  court.  True,  the  legisla^ 
ture  could,  perhaps,  have  given  us 
somewhat  greater  powers  to  pass 
upon  the  findings  and  orders  of  the 
Commission.  Such  has  been  done  in 
some  other  jurisdictions.  The  legis- 
lature of  this  state  has,  however, 
not  seen  fit  to  clothe  this  tourt  with 
greater  powers  of  i^eview,  and  we 
have  ne&thev  tilie  inclination  nor  the 
right  to  exercise  a  powet  which  is 
neither  kiherent  nor  pn^)erly  con- 
ferred-  It  is  diso  true,:  as  plaintiffs^ 
counsel  suggest,  that  the  Constitu** 
tion  of  this  stete  provides  that  the 
courts  shall  always  be  open,  and 
that  "every  ])erson,  for  an  injury 
done  to  him  or  in  his  person,  prop- 
erty, or  reputetion,  shall  have  rem- 
edy by  dne  course  of  law  v4iich 
shall  be  administered  without  denial 
or  unnecessary  delay.'*  •   Article  1, 

§11. 
That  provision,  however,  applies 

only  to  judicial  questions.    It  is  not 
meant  ttiereby  that  this  court  may 
reach  out  and  usurp 
powers    which    be-  f^i^ri^JiS^e 
long  to  another  in-  interterfnm  wttik 

dependent   and   co-  iowSSl!*^* 
ordinate  branch  of 
the  state  government.    The  power 
conferred  upon  the  legislature  is  su** 
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preme  respecting  the  regulation  and 
establishing  of  rates.  We  may  not 
interfere  with  or  review  any  legis* 
lative  act  unless  some  judicial  ques- 
tion is  presented  for  review.  Unless 
a  rate  established  by  the  Commis- 
sion is  clearly  oppressive  on  the  one 
hand  or  confiscatory  on  the  other, 
no  judicial  question  is  presented.  So 
far,  therefore,  as  the  questions  are 
judicial,  the  Utilities  Act  has  con- 
ferred power  upon  this  court,  and  in 
80  far  as  Uie  acts  of  the  Commis- 
sion are  properly  administrative,  or 
in  their  nature  legislative,  the 
power  has  been  wisely  and  properly 
withheld  from  us.  Whether  there 
is  any  substantial  evidence  to  sup- 
port any  finding  of  fact  that  the 
Commission  may  make  is  a  judicial 
question,  and  may  be  determined  by 
this  court.  A  mere  cursory  reading 
of  the  record,  however^  discloses 
that  there  is,  at  least,  some  sub- 
stantial evidence  in  support  of  every 
essential  fact  found  by  the  Commis- 
sion. While  it  is  true  that  in  this 
case  plaintiffs  contend  that  the 
rates,  as  fixed  by  the  franchise  ordi- 
nances, provide  sufilcient  revenue  to 
enable  the  defendant  to  provide  an 
economical,  adequate,  and  safe  serv- 
ice, and  to  yield  a  fair  return  on  its 
investments,  yet  it  is  equally  true 
tiiat  the  defendant  insists  to  the 
contrary,  and  the  Commission  has 
so  found.  The  evidence  in  support 
of  both  contentions  was  submitted 
to,  considered  by,  and  passed  on  by 
the  Commission,  and,  as  the  act  pro- 
vides, its  findings  are  conclusive 
upon  us.  The  record,  however,  dis- 
closes that  the  defendant  always  has 
obtained  an  income  over  and  above 
the  cost  of  operation  and  mainte- 
nance of  its  railway  system.  The 
only  matter,  therefore,  that  now 
divides  the  parties  is  that,  owing  to 
the  increased  cost  of  labor  and  ma- 
terial, the  present  rates  no  longer 
yield  to  defendant  a  reasonable  net 
return  on  its  investments.  The  par- 
ties also  differ  with  respect  to  the 
amount  invested  and  what  would 
amount  to  a  reasonable  return  on 
the  investments.  The  Commission 
has,  however,  fully  considered  and 


passed  on  those  questioM.    l^nce 
we  are  powerless  to  review  the  find-' 
ings  of  the  Commission  in  that  re- 
spect, it  is  of  no  consequence  what 
conclusion  the  writer,  or,  for  that 
matter,  this  court,  might  arrive  at 
upon  those  questions.    It  may,  how- 
ever, not  be  improper  to  suggest 
that,  while  the  Commission  in  estab- 
lishing and  fixing  rates  is  invested 
with  great  powers,  it  also  assumes 
great  responsibilities.    It  is,  there- 
fore, of  the  utmost  importance  that 
tiie  Commission  should  proceed  with 
great     care     in    changing     rat€». 
While  caution  in  that  regard  should 
always  be  exercised,  yet,   at  this 
time,  when  the  wholo  world  is  en- 
gaged in   a  most   destructive   war 
and  every  condition  is  grossly  ab- 
normal, to  do  so  is  of  special  im- 
portance.   While,  generally  speak- 
ing, every  utility  that  serves  the 
public  must  be  allowed  a  fair  and 
reasonable    return    on   its   invest- 
ments, over  and  above  the  actual 
cost  and  expense  of  providing  ade- 
quate,   efiicient,    and   safe   service 
when  economically  managed,  yet  it 
is  not  true  that  such  a  return  must 
be  assured  to  every  utility  when, 
as  now,  the  condi- 
tions   are    grossly  ril^ISJSri*** 
abnormal     on     ac-  rtsiit  to  ade. 
count    of  the  war,  2S:i?  Vt^VlT  . 
and  while  such  con- 
ditions are  necessarily  temporary. 
At  such  a  time  and  under  such  con- 
ditions every  individual  and  every 
enterprise  must  bear  his  or  its  share 
of  the  burden  incident  to  the  great 
conflict,  and  while  rates  should  be 
made  adequate  to  permit  every  pub- 
lic utility  to  pay  a  reasonable  wage 
to  its  employees  and  to  provide  ade- 
quate, safe,  and  efficient  service,  yet 
rates  should  not  be  so  high  as  to 
become  oppressive,  and  they  should 
be  so  regulated  as  to  be  fair  both  to 
the  utility  and  to  the  public.    A 
careful  reading  of  the  opinion  filed 
by  the  Commission  has,  however, 
convinced  us  that  in  allowing  the 
moderate  increase  in  the  present  in- 
stance the  Commission  has  kept  in 
mind  the  foregoing  propositions.  If 
the  Commissi<m  has  not  done  so  to 
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the  full  extent  herein  outlined*  yet 
it  has  not  entirely  overlooked  the 
propositions. 

After  the  foregding  -was  written 
counsel  for  defendant  called  our  at- 
tention to  the  case  of  Quinby  v. 
Public  Service  Commission,  223  N. 
Y.  244,  ante,  685,  P.U.R.1918D,  30, 
119  N.  E.  433.  That  case  was  de- 
cided on  the  6th  day  of  April,  1918, 
by  the  New  York  court  of  appeals. 
The  decision  is  by  a  divided  court, 
the  chief  justice  and  another  justice 
dissenting,  while  another  justice 
concurs  specially.  The  decision  is, 
however,  based  upon  the  narrow 
ground  that,  in  the  opinion  of  the 
majority,  the  New  York  Utilities 
Act  (Consol.  Laws,  chap.  48)  has 
not  conferred  the  power  upon  the 
Public  Service  Comnrission  of  New 
York  to  raise  the  rates  that  were 
agreed  to  between  cities  and  street 
railway  corporations.  That  deci- 
sion, therefore,  can  have  but  little  if 
any  effect  upon  what  the  decision 
should  be  in  this  case.  At  all  events 
it  can  have  no  controlling  influence. 
Indeed,  in  view  that  every  proposi^ 
tion  that  we  contend  for  herein,  ex- 
cept the  one  stated,  is  expressly 
approved  in  the  majority  opinion, 
the  decision  is  reaUy  in  harmony 
with  all  that  we  have  decided.  We 
here  call  attention  to  the  decision, 
however,  for  the  express  purpose  of 
avoiding  any  misunderstanding  re- 
specting the  two  cases  of  Re  Hunt« 
ington  K.  Go.  14  N.  Y.  Off.  Dept.  R. 
805,  P.U.R.1918A,  249,  and  Re  New 
York  *  N.  a  Traction  Co.  16  N.  Y. 
Off.  Dept.  R.  70,  P.U.R.1918A,  898, 
the    first  one  being  cited  in  this 


opinion  by  us  in  support  of  our 
views,  and  the  second  one  also  being 
referred  to  herein  in  support  of 
plaintiffs'  contentions.  While  the  de- 
cision in  Re  Huntington  R.  Co.  is 
overruled  upon  the  ground  stated^ 
yet  none  of  the  propositions  decid- 
ed in  Re  New  York  &  N.  S.  Traction 
Co.  is  sustained.  Upon  the  con- 
trary, every  proposition  decided  in 
that  case  is  tacitly,  at  least,  over- 
ruled. The  late  New  York  case  is,, 
therefore,  an  authority  on  the  main 
propositions  decided  here.  We  make 
this  statement  for  the  reason  that 
in  our  Utilities  Act  the  very  ground 
on  whidi  the  New  York  decision  is 
based  is  obviated,  as  will  appear 
from  an  examination  of  the  powers 
that  are  conferred  by  that  act  upon 
the  Commission,  a  part  of  which  we 
have  quoted  herein. 

In  concluding  this  opinion  we  de- 
sire to  express  our  appreciation  to 
counsel  for  both  sides  for  the  able 
and  helpful  briefs  and  argumenta 
presented  by  them.  We  also  desire 
to  extend  our  thanks  to  counsel  for 
defendant  for  having  called  our  at- 
tention to  the  late  New  York  case* 
We  especially  appreciate  an  act  of 
that  kind,  since  this  court  has  but 
one  purpose,  and  that  is  to  decide 
every  case  in  accordance  with  the 
declared  law  upon  the  questions  pre- 
sented for  decision. 

For  the  reasons  stated,  the  find- 
ings and  order  of  the  Commission 
are  affirmed  at  plaintiffs'  costs. 

M  eCarty,  Corf iiiaa»  Thnmuu^  and 
GMeoBy  JJ.,  tooear. 
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ANNOTATION. 
PoiMP0r  of  pdblic  tervice  oommistion  to  mcrenfe  fmndm^  ratot. 


I.  Intro<{actory,  730. 
II.  Power  of  state  itself  to  increase  fran- 
chise rates: 
a.  As  affected  by  power  of  city  to 
make  inviolable  contracts 
as  to  rates: 

1.  In  general,  781. 

2.  Power   not   to   be   implied, 

732. 

8.  Effect  of  control  of  munic- 
ipality over  streets,  734. 

4.  Distinction  between  power 
of  municipality  to  make 
rates  for  itself  and  power 
to  make  rates  for  its  in- 
habitants, 786. 

I.  Iniroductory, 

The  question  whether  a  public  serv* 
ice  commission  has  power  to  increase 
franchise  rates  is,  in  reality,  twofold: 
First,  has  the  state  itself  power  to  in-> 
crease  such  rates ;  if  so,  has  such  pow* 
er  been  delegated  to  the  public  service 
commission.  The  first  of  these  ques- 
tions is  one  of  fundamental  constitu* 
tional  law.  May  rates  fixed  by  a  fran- 
chise be  increased  without  impairing 
the  obligation  of  contracts,  contrary 
to  the  constitutional  guaranty?  The 
aecond  is  merely  one  of  statutory  con- 
fltruction»  that  is,  conceding  that  the. 
state  itself  has  power  to  increase  such 
rates,  has  such  power  been  delegated 
to  the  public  service  commission,  by 
the  statute  creating  the  commission. 

As  a  matter  of  practice  the  answer 
to  the  oenititutipefial  question  is  im- 
material, provided  the. second  qiacflbkinr 
be  answered  in  the  negative.  That 
is,  if  the  conmiission,  being  merely  a 
creature  of  statute,  has  not,  by  the 
statute  creating  it,  been  given  power 
to  increase  franchise  rates,  it  is  imma- 
terial whether  the  state  itself  has  such 
power  or  not.  But  as  in  many  cases 
it  is  assumed  that  the  commission  has 
any  power  which  the  state  itself  pos- 
sesses in  the  premises,  the  constitu- 
tional question  will  be  discussed  first. 

It  is  perhaps  needless  to  say  that 
no  question  of  impairment  of  contract 
obligations,  because  of  action  by  a 
public  service  commission  in  increas- 
ing rates,  can  arise  in  any  case  un- 


II.  a— continued. 

5.  Rule  in  Ohio  and  Virginia, 
736. 

b.  Basis  of  power  of  state  to  in- 
crease franchise  rates: 

1.  In  general,  738. 

2.  Reserve  and  paramount  po- 

lice power  of  state,  788. 

3.  Power  of  state,  as  principal, 

to  waive  rights  of  city,  its 

agent,  742. 

nil  Delegation  of  power  of  state  to  com- 
mission, 744. 

less  the  franchise  rates  were  estab- 
lished by  a  contract  valid  as  between 
the  parties. 

Thus,  if  the  franchise  or  ordinance 
fixing  the  rate  was  invalid  in  itself, 
no  question  of  impairment  of  contract 
obligations  could  arise;  as,  for  in- 
stance* in  Be  Joplin  Waterworks  Co. 
(1915)  2  Mo.  P.  S.  C.  235,  P.U.R.1916C, 
125^  the  ordinance  was  not  valid  be- 
cause it  had  not  been  properly  passed. 

And  the  rule  has  been  taid  down  in 
Pennsylvania  that  a  stipulation  in  a 
franchise  as  to  rates  is  not  Mndins, 
wh^r^  it  is  for  an  unlimited  tune. 
Turtle  Creek  v.  Peimlylvania  Water 
Co.  (1914)  243  Pa.  415,  90  Atl.  199; 
Bellevue  v.  Ohio  Valley  Water  Co. 
(1914)  245  Pa..  114,  91  Atl.  23«.  In 
both  of  these  osfies  the  city  sought  to 
enjoi!!  a  proposed  increase  ift  rates  by 
the  utility.  In  ita  opinion. in  the  Belle- 
vue Case,  the  supreme  courti  at  pace 
117,  in  referring  to  Turtle  Creek  v. 
Pennsylvania  Water  Co.  (Pa.)  supra, 
says:  "We  did  decide  in  that  case 
that  a  contract  of  this  kind,  unlimited 
by  its  terms,  and  hence  indeterminate 
as  to  time,  could  not  be  enforced  in- 
definitely, and  must  give  way  to  the 
general  policy  of  the  law  under  which 
the  legislature  created  a  special  tribu- 
nal to  pass  upon  and  determine  ques- 
tions relating  to  the  reasonableness  of 
rates  charged  by  public  service  cor- 
porations. The  learned  court  below 
in  the  present  case  very  properly  fol- 
lowed the  decision  in  that  case,  and 
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lield-  tbat  the  boroagh  of  <BelIevue 
could  not  enforce,  tbrou^rh  the  coulrtu, 
a  compliftnce  with  the  rfttes  thus 
esteblished.'' 

FoUowiBir  the  abore  cases,  the 
Pennsylvania  Commission  held  that  an 
advance  of  the  rates  of  a  public  utility 
may  be  made  although  a  franchise 
ordinance  provides,  among  other 
things,  that  the  municipality  shall 
liave  liie  right  to  purchase  the  utility 
at  specified,  times,  and  that  the  annual 
rates  to  private  consumers  shall  not 
exceed  those  specified  therein;  since, 
in  this  form,  the  contract  is  indeter- 
2ninate  and  uncertain  in  length  of 
time,  so  that  the  company  is  not  bound 
to  maintain  the  rates  therein  provided 
for.  Mt.  Ulkion  v.  Mt.  Union  Water  Co. 
(1915;  Pa.)  P.U.R.1915D,  1, 

Again,  if  the  municipalities  have  no 
power  whatever,  either  express  or  im- 
plied, to  fix  rates,  franchise  rates  need 
not  be  considered  by  the  commission. 
It  has  been  so  held  in  Maine :  Re  Guil- 
ford Water  Co.  (1918;  Me.)  P.U.R. 
1918C  916;  Re  Cumberland  County 
Power  &  Light  Co.  (1918;  Me.)  P.U.R. 
1918C,  937. 

So,  too,  no  question  of  impairment 
of  contract  obligations  can  be  raised 
by  the  city,  where  the  power  of  the 
state  to  modify  the  authority  of  the 
city  is  expressly  reserved  to  the  state. 

Thus,  the  consent  of  a  New  Jersey 
municipality  to  the  construction  of  a 
sewerage  system  by  a  public  utility 
company,  specifying  maximum  rates* 
does  not  interfere  with  the  rate-mak- 
ing power  of  the  commission,  since 
such  consent  is  not  a  contract  nor  even 
the  conditional  grant  of  a  franchise, 
where  the  legislature  itself  has  grant- 
ed the  right  to  construct  a  system,  and 
merely  suspended  it  until  the  consent 
of  the  municipality  has  been  obtained. 
Collingswood  Sewerage  Co.  v.  Collings* 
wood  (1918)  —  N.  J.  — ,  P.U.R.1919B, 
585,  105  AtL^m 

So,  too,  no' unconstitutional  impair- 
ment of  contract  results,  so  far  as  the 
city  is  concel'ned^  from  a  change  by 
the  state  of  reftes  fixed  by  a  franchise 
granted  by  the  municipality  to  a  tele*- 
phone  company,  if  the  municipal  char- 
ter is,  by  its  terms,  subject  to  the  gen- 
eral taws  of  the  state.    State  ex  re(. 


Webster  v.  Sap«ior  Ct  (1912)  67 
WaalL  37,  L.R.A.1915C,  287,  12D  Pac. 
861,  Ann.  Cas.  1913]>,  78. 

And  evem  if  the  provision  in  the 
Missouri  statute,  requiring  the  con- 
sent of  local  authorities  before  grant- 
ing permit  for  the  construction  of  a 
street  railway  in  any  city,  town,  etc., 
is  to  be  considered  as  a  grant  of  power 
to  impose  or  fix  rates  by  agreement 
with  the  utility,  such  franchise  con- 
tract was  necessarily  accepted,  subject 
to  the  provisions  of  the  Constitution 
reserving  the  rate-making  power  to 
the  state  and  requiring  the  charter 
and  ordinances  of  the  city  to  conform 
always  to  the  laws  of  the  state.  Re 
United  R.  Co.  (1918;  Mo.)  P.U.R. 
1918D,  392. 

And  a  city^  even  if  authorized  so  to 
contract  as  to  prevent  the  state  from 
exercising  its  power  of  regulation, 
does  not  exercise  this  right  by  grant- 
ing a  franchise  fixing  rates,  subject, 
in  terms,  to  all  laws  that  may  be  enact- 
ed by  the  legislature  for  the  regula- 
tion of  sttch  rates.  Winfield  v.  Public 
Service  Commission  (1918)  *—  Ind.  — ^ 
P.U.R.1918B,  747,  118  N.  E.  531. 

n.  Fairer  mf  ttate  itself  to.  imor^oBe  frmu 

chi^e  rates, 

a.  As  affected  hy  power  of  city  to  malce 
inviolable  cofUracts  as  to  rates, 

1.  In  penetal. 

In  a  number  of  cases,  a  franchise 
fate  contract  has  been  held  to  be  a 
valid  contract  which  the  utility  of  it- 
self cannot  ignore,  but  the  power  of 
the  commission  to  increase  the  rates 
fixed  thereby  was  not  at  issue.  Cases 
of  this  character  are  not  within  the 
scope  of  this  note,  which  deals  merely 
with  the  power  of  the  state,  acting 
through  a  public  service  commission, 
to  increase  franchise  rates. 

Conceding  that  the  franchise  con- 
tract is  valid  as  between  the  utility 
and  the  municipality,  the  next  step  in 
the  reasoning  is  to  determine  whether 
the  city  has  the  power  to  make  con- 
tracts as  to  rates  which  are  beyond  the 
power  of  the  state  itself  to  change. 

It  seems  settled  that  it  is  not  beyond 
Ih^  power  of  the  state  to  grant  to  a 
municipality  the  power  to  make  irt^vi 
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ocable  contracts  as  to  rates.  Thu6» 
the  United  States  Supreme  Court  in 
Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles  (1908)  211  U.  S.  266,  53  L.  ed. 
176,  29  Sup.  Ct.  Rep.  56,  said:  ''The 
power  to  fix,  subject  to  constitutional 
limits,  the  charges  for  such  a  business 
as  the  furnishing  to  the  public  of  tele- 
phone service,  is  among  the  powers 
of  government,  legislative  in  its  char- 
acter, continuing  in  its  nature,  and 
capable  of  being  vested  in  a  munic- 
ipal corporation."  The  court  further 
said:  "It  has  been  settled  by  this 
court  that  the  state  may  authorize  one 
of  its  municipal  corporations  to  estab- 
lish, by  an  inviolable  contract,  the 
rates  to  be  charged  by  a  public  serv- 
ice corporation  (or  natural  person) 
for  a  definite  term,  not  grossly  un- 
reasonable in  point  of  time,  and  that 
the  effect  of  such  a  contract  is  to  sus- 
pend, during  the  life  of  the  contract, 
the  governmental  power  of  fixing  and 
regulating  the  rates." 

So,  in  Re  Lincoln  Water  Co.  (1919; 
Me.)  P.U.R.1919B,  752,  the  Maine 
Commission  said  that  it  is  competent 
for  the  state  not  to  abdicate  or  de- 
stroy the  power  to  control  subjects 
falling  within  its  police  power,  but  to 
delegate  to  one  of  its  political  sub- 
divisions irrevocably  the  power  to 
exercise  it,  for  and  to  the  exclusion  of 
the  entire  state.  The  Commission 
said:  'The  power  cannot  be  de- 
stroyed, but  it  can,  by  appropriate 
enactment,  be  lodged  in  other  agen- 
cies, and  if  so  lodged,  the  action  of 
such  agency  may  be  binding  upon  the 
state." 

It  is  possible,  however,  that  the 
grant  by  the  state  of  rate-making  pow- 
er to  a  municipality  may  be  prohibited 
by  the  Constitution  of  the  state.  Thus, 
the  Oklahoma  supreme  court  has  said 
that  while  it  has  been  held  that,  in 
well-defined  cases,  a  surrender  by  con- 
tract of  the  power  of  government  may 
be  made  by  legislative  authority,  such 
a  surrender  cannot  be  made  where 
prohibited  by  the  Constitution,  and  the 
Oklahoma  Constitution  expressly  pro- 
hibits the  surrender  by  the  legislative 
branch  of  the  state  government,  of  the 
"power  to  regulate  the  charges  for 
public  service."   Pawhuska  v.  Pawhuo* 


ka  Oil  &  Gas  Co.  (1917)  —  <Nda.  —, 
P.UJ1.1917F,  226,  166  Pac.  1058. 

The.  Pennsylvania  supreme  court 
has  also  b^sed  the  power  of  the  state 
to  increase  contract  rates  upon  the 
constitutional  provision  that  the  exer- 
cise of  the  police  power  of  the  state 
shall  never  be  abridged.  Leiper  t» 
Baltimore  A  P.  R.  Go.  (1918)  262  Pa. 
828,  P.U.R.1A19C,  897,  105  Atl.  551. 

Again,  the  Missouri  supreme  court,, 
in  State  ex  rel.  Sedalia  v.  Public  Serv- 
ice Commission  (1918)  — -  Mo.  — , 
P.U.R.1919C,  507,  204  S.  W.  497,  in 
discussing  the  effect  of  the  provision 
in  the  Constitution  of  Missouri,  that 
the  exercise  of  the  police  power  of  the 
state  shall  never  be  abridged,  said: 
"Under  it  the  sovereign  police  power 
of  the  state  is  preserved  intact,  irre- 
spective of  contracts  with  reference  to 
rates  for  public  service.  Under  it,  no 
contract  as  to  rates  will  stand  as 
against  the  order  of  the  Public  Serv- 
ice Commission  for  ireasonable  rates,, 
whether  such  reasonable  rates  be  low- 
er or  higher  than  the  contract  rates.'' 

2,  Potcef*  noe  to  he  Implied. 

But  the  grant  to  a  municipality  of 
the  power  to  make  any  inviolable  con- 
tract as  to  rates  must  be  made  in  clear 
and  unequivocal  terms,  and  the  intent 
to  make  such  a  delegation  of  power 
must  clearly  and  unmistakably  appear^ 
and  will  not  be  implied. 

United  States. — Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles  (1908)  211 
U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ct» 
Rep.  50. 

Colorado. — Denver  &  S.  P.  R.  Co.  v» 
Englewood  (1916)  62  Colo.  229,'— 
A.L.R.  — ,  P.U.R-1916E,  134,  161  Pac. 
151, 

Idaho. — Sandpoint  Water  &  Light 
<Po.  V.  Sandpoint  (1918)  31  Idaho,  498,. 
L.R.A.1918F,  1106,  P.U.R.1918F,  737» 
173  Pac.  972. . 

Illinois.  —  Re  Mississippi  Valley 
Teleph.  Co.  (1916)  P.U.R.1917B,  368. 

Maine.  —  Re  Lincoln  Water  Co. 
(1919)  P.UJ1.1919B,  752. 

Montana, — Stete  ex  rel.  Billings  v.. 
Billings  Gas  Co.  (1918)  —  Mont.  — ^ 
P.U.R.1918F,  768,  173  Pac.  799. 

New  York. — State  ex  reL  New  York 
&  N.  S.  Traction  Co.  v.  Public 
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Commission  (1916)  175  App.  Div.  869, 
P.U.R.1917B,  957,  162  N.  Y.  Supp.  406, 
overruled    upon    another    point    in 

QUINBY  V.  PtTBLIC  SERVICE  COMMISSION 

(reported  herewith)  ante,  685. 

Orei^n* — ^Woodbum  v.  Public  Serv- 
ice Commission  (1916)  82  Or.  114, 
L.RJL1917C,  98,  P.U.R.1917B,  967,  161 
Pac.  891,  Ann.  Cas.  1917E,  996. 

Pemisylvania. — Oil  City  v.  Petro- 
leum Teleph.  (3o.  (1918)  P.U.R.1918D, 
743. 

Utah.— Salt  Lake  City  v.  Utah 
Light  &  Traction  Co.  (reported  here- 
with) ante,  715;  Re  Utah  Light  & 
Traction  Co.  (1917)  P.U.R.1918B,  497. 

Washington. — State  ex  rel.  Webster 
V.  Superior  Ct.  (1912)  67  Wash.  87, 
L.R.A.1916C,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78. 

West  Virginia.— Benwood  v.  Public 
Service  Commission  (1914)  75  W.  Va. 
127,  L.R.A.1915C,  261,  83  S.  E.  295. 

Thus,  in  State  ex  rel.  Billings  ▼• 
Billings  Gas  Co.  (1918)  —  Mont  — , 
P.U.R.1918F,  768,  178  Pac.  799,  the 
Montana  court  said:  'Though  the 
state  may  confer  upon  a  city  authority 
to  enter  into  a  contract  for  specific 
rates  for  a  given  period,  since  the 
effect  of  such  a  grant  is  to  extinguish, 
pro  tanto,  a  governmental  power  of 
first  importance,  the  courts  will  not 
indulge  the  presumption  that  such  a 
surrender  of  power  has  been  made, 
unless  the  legislative  intention  is  ex- 
pressed in  clear  and  unmistakable 
language,  or  is  necessarily  implied 
from  the  powers  expressly  granted; 
and  all  doubts  will  be  resolved  in 
favor  of  the  continuance  of  the  pow* 
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And  "unless  the  right  to  exercise  the 
police  power  of  regulating  rates  is 
Teferable  to  an  unmistakable  grant, 
the  prices  specified  in  the  franchise 
^re  not  exempt  from  interference  by 
the  legislative  assembly."  Woodbum 
▼.  Public  Service  Commission  (1916) 
S2  Or.  114,  L.R.A.1917C,  98,  P.U.R. 
1917B,  967,  161  Pac.  391,  Ann.  Cas. 
1917E,  996. 

So,  in  Sandpoint  Water  &  Light  Co. 
^.  Sandpoint  (1918)  31  Idaho^  498, 
X.R.A.1918F,  1106,  P.U.R.1918P,  737, 
173  Pac.  972,  the  Idaho  supreme  court 
^Miid:  ''When  such  abrogation  [of  the 


rate-making  power  of  the  state]  is 
based  upon  an  alleged  contract,  made 
through  the  agency  of  a  municipality 
of  the  state,  the  power  of  the  munici- 
pality so  to  bind  the  state  must  ap- 
pear in  clear  and  unmistakable  lan- 
guage.*' 

And  it  is  only  where  the  right  is 
very  clearly  conferred  that  the  state 
will  be  held  to  have  relinquished  its 
power  to  enact  laws  regulating  rates. 
Manitowoc  v.  Manitowoc  &  N.  Trac- 
tion Co.  (1911)  145  Wis.  18,  140  Am. 
St.  Rep.  1056,  129  N.  W,  925, 

The  general  law  of  Maine  does  not 
confer  upon  any  municipality  the  right 
to  regulate  the  rates  which  water  com- 
panies may  charge  domestic  consum- 
ers; nor  can  such  power  be  implied 
from  the  power  granted  in  the  charter 
of  a  municipality  to  contract  for  water 
for  ''municipal  and  fire  purposes."  Re 
Lincoln  Water  Co.  (1919;  Me.)  P.U.R. 
1919B,  752. 

A  constitutional  provision  that  a 
city  of  a  certain  class  ''may  frame  a 
charter  for  its  own  government"  does 
not  give  it  authority  to  include  in  its 
charter  the  power  to  fix  rat^s,  so  as 
to  take  away  from  the  commission 
such  power.  Yuma  Gaslight  &  Water 
Co.  V.  Yuma  (1919)  —  Ariz.  — ,  178 
Pac.  26.  To  the  same  effect,  see  State 
ex  rel.  United  R.  Co.  v.  Public  Service 
Commission  (1917)  270  Mo.  429, 
P.U.R.1917E,  762,  192  S.  W.  958,  198 
S.  W.  872. 

And  the  power  of  a  municipality  to 
make  a  franchise  contract,  binding  as 
against  the  state's  power  to  regulate 
rates  through  a  commission,  is  not  to 
be  inferred  from  a  home  rule  feature 
of  a  Constitution  giving  cities  the 
right  to  frame,  adopt,  and  amend  their 
charters,  and  pass  all  laws  and  ordi- 
nances relating  to  their  municipal  con- 
cerns. Traverse  City  v.  Michigan  R. 
Commission  (1918)  —  Mich.  — ,  P.U.R. 
1918F,  752,  168  N.  W.  481. 

A  statutory  provision  that  no  li- 
cense or  franchise  shall  be  granted  to 
a  utility  to  operate  within  the  streets 
ar  alleys  of  a  city,  in  any  other  form 
or  manner  than  by  ordinance  passed 
and  published  iii  a  prescribed  manner, 
does  not  limit  or  prohibit  the  assump- 
tion of  rate-making  power  by  the  legis- 
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lature.  Denver  &  S.  P.  R.  Ck>.  v.  Engle-> 
wood  (1916)  62  Colo.  229.  —  A.L.JL  — , 
P.U.R.1916E,  134,  161  Pac.  151,  error 
from  the  United  States  Supreme  Court 
dismissed  for  want  of  jurisdiction  (U« 
S.  Adv.  Ops.  1918-19,  p.  149)  248  U. 
S.  294,  63  L.  ed.  — ,  39  Sup.  Gt.  Rep. 
100. 

8,  Bftect  of  control  of  tnunidpaUty  over 

Bire^tB. 

And  the  power  of  a  municipality  16 
make  an  inviolable  contract  as' to  rates 
is  not  to  be  inferred  or  implied  from 
the  power  granted  to  a  municipality 
to  control  its  streets  and  to  regulate 
the  use  thereof  by  public  utilities. 

Arizona. — Tempo  v.  Mountain  States 
Teleph.  &  Teleg.  Co.  (1916)  P.U.R. 
1915D,  716. 

Illinois.  —  State  Public  Utilities 
Commission  ex  rel.  Mitchell  v.  Chi- 
cago &  W.  T.  R.  Co.  (1916)  275  111.  555, 
P.U.R.191'fB,  1046,  114  N.  E.  325,  Ann. 
Cas.  1917C,  50. 

Michigan. — ^Traverse  City  v.  Michi- 
gan Railroad  Commission  (1918)  — 
Mich.  — ,  P.U.R.1918P,  752,  168  N.  W. 
481. 

Missouri. — St.  Louis  v.  Public  Serv- 
ice Commission  (1918)  —  Mo.  — , 
P.U.R.1919C,  10,  270  S.  W.  799;  Kan- 
sas  City  R.  Co.  v.  Kansas  City  (1918) 
P.U.R.1918E,  190;  Knight  v.  Harvey 

(1917)  P.U.R.1918B,  413;  Re  United 
R.  Co.  (1918)  P.U.R.1918D,  392. 

Montana. — State  ex  rel.  Billings  v. 
Billings  Gas  Co.  (1918)  —  Mont.  — , 
P.U.R.1918F,  765,  173  Pac.  799. 

Pennsylvania.— Willrinsburg  v.  Pitts- 
burgh R.  Co.  (1918)  P.U.R.1918F,  131; 
Harbor  Creek  Twp.  v.  Buffalo  &  L.  E. 
Traction  Co.  (1918)  P.U.R.1918F,  164; 
Warren    v.    Warren    Street    R.    Co. 

(1918)  P.U.R.1919B,  619;  Oil  City  v. 
Petroleum  Teleph.  Co.  (1918)  P.U.R. 
1918D,  743. 

Utah. — Salt  Lake  Cm  v.  Utah 
Light  &  Traction  Co.  (reported  here- 
with) ante,  715. 

Thus,  in  Salt  Lake  City  v.  Utah 
Light  &  Traction  Co.  (reported  here- 
with), in  speaking  of  the  constitU"> 
tional  provisions  that  no  law  shall  be 
passed  granting  the  right  to  construct 
and  operate  a  street' railroad  within 
any  city  without  the  consent  of  the 
local  authorities,  it  was  said:  "It  is 


universally  held  that  the  regulation 
and  fixing  of  rates  is  a  governmental 
function,  that  is,  a  legislative  func- 
tion, which  will  not  be  deemed  to  have 
been  surrendered  by  the  sovereign 
state  unless  it  has  been  done  in  clear 
and  unequivocal  terms.  A  mere  cur* 
sory  reading  of  §  8  of  the  Constitution,, 
which  we  have  before  quoted,  showa 
that  no  express  right  is  conferred 
upon  the  local  authorities  of  this  state 
to  enter  into  any  contract  respecting 
the  fixing  of  rates.  True  it  is  that,  in 
determining  the  conditions  upon 
which  street  railways  may  be  con* 
structed  and  operated  within  the  cities, 
the  local  authorities  may  determine 
the  fares  that  may  be  charged  and 
collected.  The  authority  to  do  that  is, 
^owever,  merely  implied;  and  there  is 
nothing  in  the  Constitution  which 
prohibits  the  legislature  from  exer* 
cising  its  prerogative  in  changing  the 
rates  of  fare  in  case  they  are  found 
to  be  unreasonable,  unfair,  or  oppres* 
sive  as  against  the  public  on  the  one 
hand,  and  unfair  or  unjust  or  con* 
fiscatory  as  against  the  railway  com* 
pany  upon  the  other." 

So,  in  State  ex  reL  Billings  v.  Bill* 
ings  Gas  Co.  (1918)  —  Mont.  — » 
P.U.R.1918F,  768,  173  Pac.  799,  in 
speaking  of  the  provision  giving  the 
municipality  power  to  control  the  use 
of  the  street,  the  Montana  court  said: 
''We  do  not  believe  that  it  was  the 
purpose  of  the  legislature,  by  the  very 
general  language  in  the  paragrapha 
cited,  to  surrender  fully  the  distinc* 
tively  governmental  function  to  regu- 
late rates,  but  rather  to  permit  mu* 
nicipalities  to  protect  themselves  and 
their  inhabitants  against  extortionate 
rates  until  the  state  itself  should  act 
in  the  premises." 

And  in  State  Public  Utilities  Com* 
mission  ex  rel.  Mitchell  v.  Chicago  & 
W.  T.  R.  Co.  (1916)  275  111.  566,  P.U.R. 
1917B,  1046,  114  N.  E.  326,  Ann.  Cas. 
1917C,  50,  in  speaking  of  a  similar  pro* 
vision  in  the  Illinois  Constitution,  the 
court  said:  "That  provision  is  sinir 
ply  a  limitation  of  the  general  power 
of  the  legislature,  and  in  one  particu* 
lar  only.  It  provides,  in  substance^ 
that  the  legislature  may  not  grant  the 
right  to  construct  and  operate  a  street 


AKNO.— PUBLIC  fiERVIOE  eOMMISSION-^GHANGB  OF  RATES.     735 


railroad  within  a  munieipality  with- 
out requiring  the  consent  of  the  local 
authorities  havinsr  control  of  the 
streets  or  highways  proposed  to  be 
occupied.  That  section  of  the  Consti- 
tution does  not,  by  implioatien  or  oth« 
erwise»  .  .  .  depriVe  the  legisla** 
ture  of  its  power  to  fix  rates  for  such 
companies^"        • 

So,  the  power  of  a  municipality  to 
regul^e  vates  cannot  be  inferred  from 
power  *^to  have  and  exercise  exclusive 
control  over  the  streets  and  alleys^ 
avennes  and  sidewalks;  of  the  town.^ 
Tempo  V.  Mountaiii  States  Tekeph;  & 
Teleg.  Co.  (1915;  Ariz.)  P.U;R.1915D, 
716. 

The  power  of  the  Pennsylvania 
Commission  to  determine  the  reason-* 
ablen^ss  of  street  railway  rates  is  not 
affected,  by  a  maximum  rate  provision 
in  a  municipal  ordinance,  attached  as 
a  condition  to  the  grant  of  the  right 
to  occupy  the  street,  under  a  constitu- 
tional provisiim  that  no  ^'street  pas- 
senger railway  shall  be  constructed 
within  the  limits  of  any  city,  borough, 
or  township,  without  the  consent  of 
the  local  authorities."  WiUdnsburg  v. 
Pittsburgh  R  Co.  (1918;  Pa.)  P.U.R. 
1918F,  181 ;  Harbor  Creek  Twp.  v.  Buf- 
falo &  li.  E.  Traction  Co.  (1918;  Pa.) 
P.U.R.1918P,  164. 

The  constitutional  provision  against 
granting  the  right  to  construct  and 
operate  a  street  railway  within  any 
city,  town.  Or  village,  without  acquir- 
ing the  consent  of  the  local  authori- 
ties, is  rather  a  limitation  upon  the 
power  of  the  legislature  than  a  grant 
of  power  to  the  city,  and  cannot  be 
construed  to  be  a  grant  of  power  to 
fix  or  regulate  rates.  Re  United  R. 
Co.  (1918;  Mo.)  P,U.R.i918D,  392. 

The  power  of  a  public  service  com- 
mission to  increase  franchise  rates  is 
not  barred  by  a  constitutional  provi- 
sion that  the  legislature  shall  not 
grant  the  right  to  construct  and  oper- 
ate a  street  railway  within  a  city 
without  acquiring  the  consent  of  the 
local  authorities,  where  the  constitu- 
tional provision  does  not  give  the  city 
any  right  to  impose  conditions  upon 
granting  the  consent  required;  since, 
although  the  power  to  impose  condi- 
tions up#n   granting  admission  must 


be  deemed  to  be  included  in  the  gveat^ 
er  power  to  exclude  absolutely  the 
street  railway,  nevertiieless,  since  the 
Constitution'  is  silent  upon  the  ques- 
tion and  does  not  give  the  municipality 
the  express  power  to  prescribe  such 
conditions  as,  tor  instance,  the  fixing 
fd  the  fares  to  be  charged,  such  rate- 
makmg  power  must  be  deemed  to  be 
left  in  the  state,  and  consequently  can 
be  delegated  by  the  state  to  the  public 
service  commission.  St.  Louis  v.  Pub- 
lie -Service  Conunission  (1918)  -^  Mou 
— ,  P,UJ1.19190,  10,  207  S.  W.  799. 

4,  Distinction  "between  power  of  munio" 
ipality  to  make  r«a4s  for  itself  and 
power  to  make  rates  for  Us  inhabit' 
ants* 

A  distinction  has  been  noted  be- 
tween cases  in  which  the  service  for 
which  the  franchise  fixes  the  rates  la 
to  be  rendered  to  the  city  itself,  and 
those  in  which  the  service  is  to  be 
rendered  to  inhabitants  of  the  city. 

Thus,  in  People  ex  rel.  South  C^lens 
Falls  V.  Public  Service  Commission 
(1919)  225  N.  Y.  216,  P.U.R.1919C, 
874,  212  N.  E.  777,  the  New  York  court 
of  appeals,  in  holding  that  the  Com- 
mission had  power  to  increase  rates 
for  gas  fixed  in  a  municipal  franchise, 
said:  "In  the  first  place,  we  must 
note  the  distinction  between  a  con* 
tract  made  by  a  gas  company  to  fur- 
nish the  municipality  'itself  with 
light,  and  the  terms  and  conditions 
upon  which  a  municipality  grants  a 
franchise  to  furnish  gas  to  its  'in- 
habitants.' In  the  first  instance,  the 
arrangement  may  be  a  contract  pure 
and  simple,  protected  by  the  Constitu- 
tion, both  Federal  and  state,  from  sub- 
sequent abrogation  even  by  the  legis- 
lature, unless  such  power  is  reserved." 

And  in  Re  Lincoln  Water  Co.  (1919; 
Me.)  P.U.RJ919B,  762,  the  same  dis- 
tinction was  noted;  but  it  was  held 
that  the  general  law  of  Maine  does  not 
confer  upon  any  municipality  the  pow- 
er to  regulate  the  rates  which  water 
companies  may  charge  domestic  con- 
sumers, and  such  power  cannot  be 
implied  from  the  power  granted  in  the 
charter  of  a  municipality  to  contract 
for  water  for  '^municipal  and  fire  pur- 
poses;" nor  does  such  power  to  con- 
tract constitute  a  delegation  of  the 


786 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


power  to  fix  rates  for  sucfa  water, 
b^ond  the  power  of  the  state  to  alter* 

In  the  following  cases  the  commis- 
sion was,  as  a  matter  of  fact,  dealing 
with  rates  for  service  to  be  rendered 
to  the  city  itself,  but  no  distinction  is 
noticed,  and  the  decision  is  based  up- 
on general  grounds  which  would  be 
equally  applicable  if  the  rates  fixed 
were  to  be  paid  by  the  inhabitants  of 
the  city:  Sausalito  v.  Marian  Water 
&  P,  Co,  (1915;  CaL)  P,U.R.1916A, 
244;  Re  City  Water  Co.  (1916)  4  Mo. 
P.  S,  C.  140,  P.UJ1.1917B,  624;  Ben 
Avon  V.  Ohio  Valley  Water  Co.  (1917; 
PaO  P.U.R.1917C,  890. 

That  the  state,  acting  through  a 
public  service  commission,  may  in- 
crease rates  fixed  in  a  franchise  for 
service  to  be  rendered  to  the^  city  it- 
self, was  expressly  held  by  the  Fed- 
eral circuit  court  of  appeals  in  Salem 
V.  Salem  Water,  Light,  &  P.  Co.  (1919) 
—  C.  C.  A.  — ,  255  Fed.  295.  It  was 
here  contended  by  the  city  that  the 
right  to  obtain*  hydrant  service,  at 
rates  not  to  exceed  those  specified  in 
a  franchise,  was  held  by  the  city  pure- 
ly in  its  proprietary  capacity.  The 
court,  however,  in  answer  to  this  con- 
tention, said:  "But  as  the  municipal 
corporation  is  but  a  political  subdivi- 
sion of  the  state,  and  exists  by  virtue 
of  the  exercise  of  the  power  of  the 
state  through  its  legislative  depart- 
ment, it  is  our  opinion  that  the  city 
had  no  absolute  property  right  to  de- 
mand continued  hydrant  service  at  a 
given  rate,  as  against  the  right  of 
the  state  to  modify  such  rates  of  serv- 
ice with  the  consent  of  the  water  com- 
pany, notwithstanding  the  fact  that  as 
to  the  water  company  itself  the  con- 
tract might  be  unalterable  except  with 
its  consent.'' 

In  many  cases,  of  course,  the  city 
itself  may  be  interested  in  the  rates 
charged  ordinary  consumers;  as,  for 
instance,  in  the  case  of  street  railway 
rates  where  the  city  has  to  pay  for 
the  transportation  of  its  employees,  or 
in  gas  and  electric  cases  where  the 
ordinary  rates  for  domestic  or  com- 
mercial service  are  applicable  to  the 
lighting  of  public  buildings;  there 
does  not  seem  to  be  any  distinction 
made  in  these  cases,  however. 


In  a  number  of  cases  it  has  been 
held  that  the  commission  has  power  to 
abolish  requirements  that  service  be 
given  free  to  municipalities,  although 
such  requirements  are  provided  for  in 
franchises,  but  this  view  is  usually 
based  upon  the  theory  that  contracts 
for  free  service,  being  discriminatory, 
are  illegal,  and  consequently  invalid; 
if  not  void  ab  initio,  they  become  il- 
legal after  the  passage  of  the  Public 
Service  Act:-  Tempo  t*  Mountain 
States  Teleph.  &  Teleg.  Co.  (1915; 
Ariz.)  P.U.R.1915D,  716;  Landon  v. 
Lawrence  (1915;  Kaiu)  P.U.R.1915E, 
763;  Re  Augusta  Water  Dist.  (1916)  2 
Am.  Rep.  Me.  P.  U.  C.  183,  P.U.R. 
1916E,  31;  Public  Service  Electric  Co. 
V.  Public  Utility  Comrs.  (1915)  87  N. 
J.  L.  128,  P.U.R.1915C,  229,  98  Atl. 
707,  affirmed  in  (1916)  88  N.  J.  L.  608, 
P.U.R.1916D,  107,  96  Ati.  1015;  Ke- 
nosha V.  Kenosha  Home  Teleph.  Co. 
(1912)  149  Wis.  338, 135  N.  W.  848. 

In  Sandpoint  Water  &  Light  0>.  v. 
Sandpoint  (1918)  31  Idaho,  498,  L.R.A. 
1918P,  1106,  P.U.R.1918F,  737,  173 
Pac.  972,  the  court  held  that  the  com- 
mission had  the  right  to  eliminate  dis- 
criminatory rates  contained  in  the 
franchise  in  favor  of  the  municipality; 
but  the  decision  was  not  based  upon 
the  fact  that  such  rates  were  illegal, 
but  rather  upon  the  general  ground 
that  the  state,  as  principal,  has  power 
to  waive  any  rights  which  the  city,  its 
agent,  had  in  the  contract. 

5.  Buie  in  Ohio  and  Virginia. 

The  rule  in  Ohio  seems  to  be  defi- 
nitely settled  that  the  municipalities 
in  that  state  have  the  power,  both 
constitutional  and  statutory,  to  make 
inviolable  contracts  as  to  rates. 

Article  18,  §  4^  of  the  Constitution, 
provides  as  follows :  "Any  municipal- 
ity may  acquire,  construct,  own,  lease 
and  operate  within  or  without  its  cor- 
porate limits,  any  public  utility  the 
product  or  service  of  which  is  or  is 
to  be  supplied  to  the  municipality  or 
its  inhabitants,  and  may  contract  with 
others  for  any  such  product  or  serv- 
ice." 

Section  9113  of  the  Greneral  Code  of 
the  state,  in  speaking  of  the  powers  of 
the  municipality  councils  and  county 
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commissioners^  provides  that  the 
''council  or  the  commissioners,  as  the 
•case  may  be,  shall  have  the  power  to 
fix  the  terms  and  conditions  upon 
which  such  railways  may  be  construct- 
ed, operated,  extended,  and  consoli- 
dated." 

The  Ohio  supreme  court  in  Intebp 
TjRBAN  R.  &  Terminal  Co.  v.  Pubuc 
Utilities  Commission  (reported  here- 
with) ante,  696,  in  passing  upon  the 
power  of  the  Public  Utilities  Commis- 
sion to  authorize  an  increase  in  rates 
beyond  the  rates  fixed  in  certain 
irrants  by  municipalities  in  the  state» 
held  in  the  syllabus  by  the  court,  as 
follows :  "A  contract  concerning  pro- 
prietary rights  and  harmless  in  itself, 
made  by  a  municipality  in  the  exercise 
of  powers  clearly  conferred,  is  pro- 
tected by  the  Constitution,  and  the  po- 
lice power  cannot  be  invoked  to  abro- 
gate or  impair  it."  Similar  decisions 
were  made  at  the  same  time  in  the 
cases  of  Mahoning  &  S.  R.  &  Liight  Co. 
v.  Public  Utilities  Commission  (1918) 
—  Ohio  St.  — ,  120  N.  E.  835,  and 
Toledo,  B.  G.  &  S.  Traction  Co.  v.  Pub- 
lic. Utilities  Commission  (1918)  — 
Ohio  St.  — ,  120  N.  E.  885. 

The  Ohio  Public  Utilities  Commis- 
sion had  previously  taken  the  same 
position  in  Re  Mahoning  &  S.  R.  & 
Light  Co.  (1918;  Ohio)  P.UJi.l918B, 
69. 

The  same  principle  was  enunciated 
in  Cincinnati  v.  Public  Utilities  Com- 
mission (reported  herewith)  ante,  705, 
although  an  entirely  different  state 
of  facts  was  presented.  The  city  of 
Cincinnati  had  granted  to  a  gas  com- 
pany the  right  for  twenty-five  years 
to  operate  in  its  streets,  subject  to  the 
right  of  the  city  to  regulate  the  price 
of  gas  from  time  to  time,  this  right 
being  also  contained  in  statutes  then 
in  effect.  After  the  grant  had  been 
accepted  by  the  utility,  the  city  fixed 
rates  for  a  ten-year  period.  After  the 
e]q;»iration  of  this  time,  the  city  again 
fixed  the  rate  for  ten  years,  and  the 
utility,  claiming  that  this  new  rate 
was  unreasonable,  appealed  to  the 
Commission  to  fix  a  reasonable  rate, 
font  the  supreme  court,  in  holding  that 
the  Commission  had  no  power  to  regu- 
late fhe  rates,  said:  ''As  we  have 
8  A.L.R.— 47. 


seen,  the  state  and  Federal  courts  have 
held  that,  in  Ohio,  'express  and  unmisr 
takable  authority^  was  conferred  on 
the  city  to  make  a  contract  such  as  is 
involved  here,  and,  during  the  life  of 
the  contract,  the  parties  operating 
under  it  are  bound  by  its  terms." 

In  Columbus  R.  Power  &  Light  Co. 
▼.  Columbus  (1918)  263  Fed.  499,  the 
United  States  district  court,  in  con- 
struing the  Ohio  statute,  said:  "The 
law,  as  settled  by  these  cases,  is  that 
the  legislature  has,  by  these  sections, 
delegated  to  municipal  corporations 
full  power  and  authority  to  enter  into 
contracts  for  the  maintenance  and 
operation  of  street  railway  lines;  that 
whatever  the  city  in  fact  does  pur- 
suant thereto  is  the  act  of  the  state, 
and  is  mutually  binding  upon  the  par- 
ties. Franchise  grants  for  fixed  terms 
not  exceeding  twenty-five  years,  and 
for  a  fixed  rate  of  fare  to  continue  dur- 
ing the  term  of  such  grants,  may  law- 
fully be  made  by  the  city  under  this 
legislative  delegation  of  power.  If  the 
city  passes  an  ordinance  purporting  to 
grant  a  franchise  for  a  fixed  term, 
with  a  rate  of  fare  to  endure  during 
that  term,  and  this  ordinance  is  ac- 
cepted, expressly  or  impliedly,  a  con- 
tract is  engendered,  mutually  binding 
and  unalterable,  except  by  the  consent 
of  both  parties,  during  the  term  there- 
of.'* 

The  decision  In  this  case  was  af- 
firmed by  the  United  States  Supreme 
Court  in  Columbus  R.  Power  &  Light 
Co.  V.  Columbus  (U.  S.  Adv.  Ops.  1918- 
19,  p.  416)  —  U.  S.  — ,  63  L.  ed.  — , 
P.U.R.1919D,  239,  89  Sup.  Ct.  Rep.  349. 
It  should  be  noted  that  this  case  is  not 
strictly  in  point,  as  it  was  an  action  in 
equity  for  an  injunction  to  restrain 
the  city  from  enforcing  an  ordinance 
which  would  compel  the  street  railway 
company  to  operate  in  accordance 
with  the  provisions  of  the  franchise. 

A  decision  of  the  Virginia  Commis- 
sion is  in  line  with  these  Ohio  cases. 
Thus,  in  Com.  ex  rel.  Clifton  Forge  v. 
Virginia-Western  Power  Co.  (1918; 
Va.)  P.U.R.1918F,  791,  the  Virginia 
Commission  held  that  the  constitution- 
al and  statutory  provisions  of  the  state 
constituted  express  authority  to  the 
councils  of  the  cities  and  towns  to  en- 


■ 


788 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R^ 


ter  into  contract  with  public  service 
corporations,  fixing  the  maximum 
rates  of  charge  for  services  rendered 
within  said  cities  and  towns,  and  the 
Commission  had  no  jurisdiction  to  au- 
thorize an  increase  above  the  maxi- 
mum fixed  by  the  ordinance. 

hf  Baais  of  power  of  state  to  increase 
franchiee  ratee^ 

1,  In  general. 

The  great  weight  of  authority  is  to 
the  effect  that  while  a  municipality 
may,  in  the  absence  of  any  direct  ac- 
tion by  the  state,  enter  into  a  contract 
with  a  public  utility,  whereby  the 
rates  to  be  charged  by  the  latter  are 
fixed,  and  such  contract,  as  between 
the  parties  themselves,  is  binding, 
nevertheless  the  state  has  power  which 
it  may  delegate  to  an  administrative 
body,  such  as  a  public  service  commis- 
sion, to  increase  such  rates,  when  be- 
cause of  increased  costs  or  any  other 
reason  such  rates  are  no  longer  rea- 
sonable. In  other  words,  franchise 
rate  contracts  are  not  such  contracts 
as  may  not  be  increased  by  the  state, 
without  infringing  the  constitutional 
guaranty. 

This  rule  apparently  has  not  been 
expressly  repudiated  in  any  jurisdic- 
tion except  Ohio  and  Virginia,  where, 
as  is  shown  above,  the  cities  have  been 
given  express  and  definite  power  to 
make  inviolable  contracts  as  to  rates. 

In  general  terms  it  may  be  said  that 
these  decisions  rest  on  two  general 
grounds.  First,  franchise  contracts 
must  be  deemed  to  have  been  entered 
into  with  knowledge  of  the  inherent 
and  reserved  power  of  the  state  to 
alter  such  contracts  when  necessary 
so  to  do  for  the  public  welfare;  second, 
municipalities  being  merely  agents  of 
the  state,  the  state  may,  at  any  time, 
waive  the  rights  of  the  municipality 
in  the  contract. 

Not  every  case  which  passes  upon 
the  question  makes  the  distinction  be- 
tween these  two  grounds,  and  fre- 
quently both  reasons  are  given  for  the 
decision.  The  attempt  has  been  made, 
however,  to  separate  the  decisions,  ac- 
cording as  they  lay  the  greater  em- 
phasis upon  the  one  or  the  other  of  the 
two  doctrines. 


2,  Reserve  and  paramount  poUee  pouwr 

of  state. 

That  franchise  rate  contracts  must 
be  deemed  to  have  been  made  subject 
to  the  governmental  power  of  the  state 
to  alter  for  the  public  welfare  has 
been  held  in  a  large  number  of  casea 
in  which  it  has  been  sought  to  have 
franchise  rates  increased. 

California. — ^Re    San    Jose    R.    Co. 
:  (1918)    P.U.R.1918F,   761.     See   als^ 
Sausalito  v.   Marin  Water  &  P.  Co.. 
(1915)  P.U.R.1916A,  244. 

Idaho. — Sandpoint  Water  &  Light 
Co.  V.  Sandpoint  (1918)  81  Idaho,  498, 
L.R.A.1918F,  1106,  P.U.R.1018F,  737^ 
173  Pac.  972. 

Illinois.— Re  Polo  Mutual  Teleph. 
.  Co.  (1915)  P.U.R.1916B,  318;  Re  Chi- 
cago,  N.  S.  &  M.  R.  Co.  (1917)  P.U.R. 
1918A,  388  \  Re  Kewanee  Home  Teleph: 
Co.  (1917)  P.U.R.1918B,  172;  Re  (3en- 
tral  Illinois  Public  Service  Co.  (1918) 
P.U.R.1918F,  820;  Re  Rockford  City 
Tractioh  Co.  (1918)  P.U.R.1918F,  840; 
Chamber  of  Commerce  v.  (Central  Static 
Gas  Go.  (1918)  P.U.R.1919A,  679. 

Indiana. — ^Winfield  v.  Public  Service 
Commission  (1918)  —  Ind.  — ,  P.U.R. 
1918B,  747,  118  N.  E.  531;  State  ex  reL 
Indianapolis  Traction  &  T.  Co.  v. 
Lewis  (1918)  —  Ind.  — ,  P.U.R.1918P^ 
111,  120  N.  E.  129. 

:  Michigaii.-^Traver6e  City  v.  Michi^ 
gan  R.  Commission  (1918)  —  Mich.  — ^ 
P.U,R.1918F,  752,  168  N.  W.  481. 

MissourL— State  ex  rel.  Sedalia  v.. 
Public  Service  Commission  (1918)  — ^ 
Mo.  — ,  P.U.R.1919C,  507,  204  S.  W^ 
497;  Fulton  v.  Public  Service  Commis^^ 
sion  (1918)  —  Mo.  — ,  204  S*  W.  886} 
Kansas  City  Bolt  &  Nut  Co.  v.  Kansas. 
City  Light  &  P.  Co.  (1918)  —  Mo.  — ,. 
204  S.  W.  1074;  St.  Louig  v.  Public 
Service  Commission  (1918)  —  Mo.  — , 
P.U.R.1919C,  10,  207  S.  W.  799;  Re 
City  Water  Co.  (1916)  4  Mo.  P.  S;  C. 
140,  P.U.R.1917B»  624;  Louisiana  v^ 
Louisiana  Water  Co.  (1918)  P.U.R.- 
1918B,  774;  Re  United  R.  Co.  (1918) 
P.U.R.1918D,  392;  Re  City  Light  & 
Traction  Co.  (1918)  P.U.R.1918F,  988. 

Montana. — State  ex  rel.  Billings  ▼• 
Billings  Gas  Co.  (1918)  —  Mont.  — ^ 
P.U.R.1918F,  768,  173  Pac.  799. 

Nebraska. — ^Re  Platte  County  Inde- 
pendent  Teleph.   Co.    (1916)    P.U.R«. 
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1916D,  63;  Re  Lincoln  Teleph.  &  Teleg. 
Co.  cited  and  followed  in  Marquis  v. 
Polk  County  Teleph.  Co.  (1915)  P.U.R. 
1915C,  140. 

New  York. — People  ex  rel.  South 
Glens  Falls  v.  Public  Service  Conimis* 
sion  (1919)  226  N.  Y.  216,  P.U.R. 
1919C,  374, 121  N.  E.  777. 

Oklahoma. — Pawhuska  v.  Pawhuska 
Oil  &  Gas  Co.  (1917)  —  Okla.  — , 
P.U.R.1917F,  226,  166  Pac.  1058;  Du- 
rant  v.  Consumers  Light  &  P.  CO. 
(1918)  —  Okla.  — ,  P.U.R.1919C,  46, 
177  Pac.  361 ;  Re  Pawhuska  Oil  &  Gas 
Co.  (1917)  P.U.R.1917D,  947;  Re  Con- 
sumers Gas  Co.  (1918)  P.U.R.1918D, 
201. 

Oregoiu — ^Woodbum  v.  Public  Serv- 
ice Commission  (1916)  82  Or.  114, 
L.R.A.1917C,  98,  P.U.R.1917B,  967,  161 
Pac.  391,  Ann.  Cas.  1917E,  996;  Re 
Portland  R.  Light  &  P.  Co.  (1917) 
P.U.R.19J8A,  751. 

Pennsylvania. — ^Ben  Avon  v.  Ohio 
Valley  Water  Co.  (1917)  P.U.R.1917C, 
390;  Oil  City  v.  Petroleum  Teleph.  Co. 
(1918)  P.U.R.1918D,  743;  New  Castle 
V  New  Castle  Water  Co.  (1918)  P.U.R. 
1919A,  775. 

Utah. — Salt  Lake  Cmr  ▼.  Utah 
Light  &  Traction  Co.  (reported  here- 
with) ante,  715. 

WashingtmL — State  ex  rel.  Webster 
V.  Superior  Ct.  (1912)  67  Wash.  37, 
L.R.A.1915C,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78. 

West  Virginia. — Benwood  v.  Public 
Service  Commission  (1914)  75  W.  Va. 
127,  L.R.A.1915C,  261,  83  S.  E.  295; 
Re  Glenville  Natural  Gas  Co.  P.U.R. 
1915F,  848;  Re  United  Fuel  Gas  Co. 
(1916)  P.U.R.1917A,  923;  Re  Chesa- 
peake  &  P.  Teleph.  Co.  (1917)  P.U.R. 
1917E,  955;  Re  West  Virginia  Central 
Gas  Co.  (1918)  P.U.R.1918C,  453. 

It  is  to  be  noted  that  the  rule  adopt- 
ed by  the  above  cases,  that  the  power 
of  the  public  service  commission  to  in- 
crease rates  fixed  by  franchise  is 
based  upon  the  reserve  and  paramount 
power  of  the  state  over  rate  regula- 
tion, is  applicable,  even  if  the  attempt 
is  made  to  reduce  rates;  the  utilities 
cannot  rely  upon  the  franchise  to  pro- 
tect a  favorable  rate  any  more  than 
can  the  city.  Both  parties  must  yield 
to  the  paramount  power  of  the  state. 


This  double-edged  effect  of  the  rule  is 
illustrated  in  a  case  coming  before  the 
Missouri  Commission. 

Thus,  in  Louisiana  v.  Louisiana  Wa- 
ter Co.  (1918;  Mo.)  P.U.R.1918B,  774, 
the  city  of  Louisiana  claimed  that  the 
rates  of  the  utility  were  excessive, 
and  asked  that  they  be  reduced  not- 
withstanding the  existence  of  the 
franchise  fixing  the  rates.  The  com- 
pany, in  its  original  answer,  denied 
that  the  rates  were  excessive,  and  fur- 
ther denied  the  power  of  the  Com- 
mission to  interfere  in  the  contractual 
relation  between  the  company  and  the 
city.  Later,  this  objection  was  with- 
drawn, and  the  company  acknowl- 
edged the  jurisdiction  of  the  Commis- 
sion, and  asked  it  to  grant  a  more  com- 
pensatory rate.  The  Commission  said: 
''While  the  attitude  of  the  parties  in 
this  proceeding  is,  in  a  sense,  reversed 
by  the  above  changes,  the  question  of 
the  Commission's  jurisdiction  over 
franchise  rates  is  again  in  question.'* 
The  Commission  held  that  it  had  pow- 
er to  increase  the  rates  notwithstand- 
ing the  franchise  terms. 

A  number  of  concise  judicial  state- 
ments of  this  rule  will  tend  to  give  a 
better  idea  of  its  far-reaching  effect. 

Thus,  a  franchise  contract,  fixing 
rates  which  a  telephone  company  may 
charge  within  a  city,  is  pemiissive 
only,  and  although  binding  between 
the  parties  to  it  in  the  absence  of  gov- 
ernmental interposition,  "is  to  be  con- 
strued as  having  been  entered  into 
with  reference  to  the  right  .and  power 
of  the  government  to  assert  and  exer- 
cise its  inherent  and  paramount  au- 
thority." Traverse  City  v.  Michigan 
R.  Commission  (1918)  —  Mich.  — , 
P.U.R.1918F,  762,  168  N.  W.  481. 

So,  in  Salt  Lake  City  v.  Utah 
Light  &  Traction  Co.  (reported  here- 
with) ante,  715,  the  court  said:* 
''Every  conU'act  fixing  rates  entered 
into  between  the  cities  of  this  state 
and  street  railway  companies,  both 
under  the  Constitution  and  the  statute, 
is  always  subject  to  change  by  the 
paramount  power  of  the  stitte,  and 
the  right  of  the  state  to  so  change  the 
rates  continues  unless  and  until  the 
legislature  has,  in  express  terms,  sur- 
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rendered  the  power  or  delegated  it  to 
43ome  other  arm  of  the  state." 

So,  too,  franchise  rate  contracts, 
^'when  entered  into  without  express 
legislative  authority,  are  permissive 
only,  and  subject  to  the  exercise  of  the 
sovereign  power  of  the  state,  and  do 
not  partake  of  the  quality  of  con- 
tracts, as  that  term  is  employed  in  the 
contract  clause  of  the  Federal  Consti- 
tution." State  ex  rel.  Webster  v.  Su- 
perior a.  (1912)  67  Wash.  87,  L,R.A. 
1916C,  287,  120  Pac.  861,  Ann.  Cas. 
1913D,  78. 

Again,  it  cannot  be  said  that  the 
Public  Utilities  Act,  conferring  power 
upon  the  Commission  to  regulate  rates, 
impairs  the  obligation  of  a  franchise 
contract  fixing  the  rates  which  a  pub- 
lic utility  may  charge,  since  both  par- 
ties to  the  .contract  ''must  have  en- 
tered into  it  with  full  knowledge  that 
in  the  state  itself  reposed  the  sover- 
eign power  of  rate  regulation."  State 
ex  rel.  Billings  v.  Billings  Gas  Co. 
(1918)  —  Mont.  — ,  P.U.R.1918F,  768, 
173  Pac.  799. 

The  Missouri  Public  Service  Com- 
mission in  Louisiana  v.  Louisiana  Wa- 
ter Co.  (1918;  Mo.)  P.U.R.1918B,  774, 
very  concisely  states  the  principle  in 
the  following  language:  "Contracting 
parties  to  these  franchise  ordinances 
should  not  overlook  the  fact  that  there 
is  yet  another  party  at  interest  to 
these  contracts,  which  is  the  state  of 
Missouri,  exercising  its  right  of  regu- 
lation of  the  subject-matter  of  these 
contracts  by  virtue  of  the  sovereign 
police  power  of  the  state." 

If  the  franchise  granted  by  a  city  to 
a  utility  is  to  be  deemed  a  contract, 
then  the  mere  fact  that  it  was  made 
prior  to  the  enactment  of  a  public 
utility  statute,  and  before  the  state 
had  attempted  to  regulate  the  rates, 
does  not  debar  the  state  from  increas- 
ing the  rates  fixed  in  the  contract,  for 
the  reason  that  the  law  wrote  into  it  a 
stipulation  by  the  city  that  the  state 
could,  at  any  time,  exercise  its  police 
power  and  change  the. rates;  and 
therefore,  when  the  state  does  exercise 
its  police  power,  it  does  not  work  an 
impairment  o£  any  obligation  of  the 
contract.  Woodbum  v.  Public  Service 
Commission  (1916)  82  Or.  114,  L.R.A. 


1917C,  98,  P.U.R.1917B,  967,  161  Pac. 
391,  Ann.  Cas.  1917E,  996. 

And  in  People  ex  rel.  South  Glens 
Falls  V.  Public  Service  Commission 
(1919)  225  N.  Y.  216,  P.U.R.1919C, 
374,"  121  N.  E.  777,  the  New  York  court 
of  appeals  expressly  held  that  regula- 
tions regarding  rates  which  munici- 
palities may  impose  in  granting  li- 
censes or  permission  to  use  their 
streets  to  public  service  corporations 
cannot  be  said  to  form  contracts  be- 
yond the  police  power  of  the  legisla- 
ture to  modify  for  the  public  welfare. 
This  decision  was  based  upon  the 
broad  ground  that  changing  condi- 
tions, improvements  in  the  art,  inven- 
tions, and  growth  in  population  might 
render  such  regulations  detrimental  to 
the  public  welfare  and  therefore,  un- 
der the  broad  police  powers  of  the 
state,  such  regulations  might  be  modi- 
fied. 

A  state  is  not  deprived  of  the  right 
to  regulate  the  rates  of  a  public  utility 
by  a  franchise  rate  contract,  granted 
under  a  statute  giving  the  municipal- 
ity exclusive  power  over  its  streets, 
since  such  contract,  although  valid 
and  binding  as  between  the  city  and 
the  utility,  is  subject  to  the  state's 
power  to  protect  the  public,  reserved 
because  not  expressly  waived.  Win- 
field  V.  Public  Service  Commission 
(1918)  —  Ind.  — ,  P.U.R.1918B,  747, 
118  N.  E.  531.  The  Indiana  Commis- 
sion at  first  held  that  it  was  not  in- 
vested with  power  to  regulate  rates  of 
a  public  utility,  where  a  valid  con- 
tractual rate  had  been  established  be- 
tween the  utility  and  the  municipality. 
Tipton  Teleph.  Co.  v.  Tipton  (1915; 
Ind.)  P.U.R.1915C,  351;  Re  Union 
Traction  Co.  (1917;  Ind.)  P.U.R.1918B, 
663.  These  decisions,  however,  have 
been  overruled  in  effect  by  the  su- 
preme court  of  Indiana,  in  the  Win- 
field  Case. 

The  rule  that  franchise  rates  may 
be  increased  by  public  service  com- 
missions, exercising  the  paramount 
power  of  the  state  over  rate  regula- 
tions, has-been  adopted  in  the  follow* 
ing  cases,  in  which  some  unusual 
features  either  of  law  or  fact  were 
present: 

Thus,  any  implied  power  to  make  a 
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rate  contract  which  a  city  may  pos- 
sess, arising  out  of  its  charter  power 
to  ''contract  and  be  contracted  with/' 
or  otherwise,  is  inferior  to  the  reserve 
power  of  the  state  to  regulate  rates  of 
public  utilities.  Benwood  v.  Public 
Service  Commission  (1914)  76  W.  Va. 
127,  L.R.A.1915C,  261,  88  S.  E.  295. 

And  notwithstanding  Oklahoma 
statutes  had  conferred  upon  cities  of 
the  first  class  the  eacpress  power  to 
fix  rates,  such  power,  not  being  con- 
ferred by  the  Constitution,  could  be 
subsequently  taken  away  by  the  legis- 
lature and  conferred  upon  the  Com-> 
mission;  and,  the  legislature  having 
done  so,  the  Commission  had  the  pow- 
er to  increase  rates  fixed  by  franchise 
Yify  such  a  city  before  its  power  had 
been  taken  away.  Pawhuska  v«  Paw« 
huska  Oil  &  Gas  Co.  (1917)  —  Okla. 
— ,  P.U.R.1917P,  226,  166  Pac.  1068. 

The  Missouri  supreme  court  has 
held  that,  under  a  constitutional  pro* 
vision  that  the  exercise  of  the  police 
power  of  the  state  shall  never  be 
abridged,  the  legislature  itself  cannot 
abridge  the  police  power  of  the  state 
and  has  no  power  to  delegate  to  a  mu- 
nicipality the  right  to  limit  the  police 
power  in  any  way.  Consequently,  a 
provision  in  a  franchise  limiting  the 
rate  which  a  utility  may  charge  with* 
in  the  city,  although  a  valid  contract 
as  between  the  municipality  and  the 
utility  themselves,  cannot  stand  as 
against  the  order  of  the  Public  Serv- 
ice Commission  for  reasonable  rates, 
whether  such  reasonable  rates  be  low- 
er or  higher  than  the  contract  rates. 
State  ex  reL  Sedalia  v.  Public  Service 
Commission  (1918)  —  Mo.  — ,  P.U.R. 
1919C,  607,  204  S.  W.  497.  This  deci- 
sion was  followed  in  Fulton  v.  Public 
Service  Commission  (1918)  —  Mo.  — , 
204  S.  W.  886. 

And  in  Kansas  City  Bolt  &  Nut  Co. 
V.  Kansas  City  Light  &  P.  Co.  (1918) 
—  Mo.  — ,  204  S.  W.  1074,  in  speaking 
of  the  Sedalia  Case,  the  Missouri  su- 
preme court  said :  "It  was  there  held 
(1)  that  the  power  to  make  rates  for 
public  service  arises  from  the  police 
power  of  the  state;  (2)  that  the  in- 
strumentality designated  by  statute  to 
exercise  such  rate-making  power  is  a 
poblic  service  commission:   (8)  that 


under  the  provision  of  article  12,  §  6, 
Constitution  of  Missouri,  the  police 
power  cannot  be  abridged  by  contract; 
(4)  that,  therefore,  when  the  Public 
Service  Commission  fixes  a  schedule  of 
reasonable  rates  for  public  service,  in 
conformity  with  the  provisions  of  the 
Public  Service  Commission  Act,  such 
rates  automatically  supersede  all  con- 
tract rates  coming  in  conflict  there- 
with." 

The  case  of  Leiper  v.  Baltimore  & 
P.  R.  Co.  (1918)  262  Pa.  328,  P.U.R. 
1919C,  397,  105  Atl.  651,  indicates  the 
attitude  of  the  Pennsylvania  courts, 
although  the  case  is  not  strictly  in 
point,  because  dealing  with  a  contract 
between  an  individual  and  a  utility. 
In  holding  that  that  Commission  had 
the  power  to  increase  the  rates  fixed 
in  the  contract,  the  court  set  out  the 
provision  of  the  Pennsylvania  Consti- 
tution to  the  effect  that  the  exercise 
of  the  police  power  of  the  state  shall 
never  be  abridged,  or  so  construed  as 
to  pennit  corporations  to  conduct 
their  business  in  such  manner  as  to 
infringe  the  equal  rights  of  individ- 
uals, or  the  general  well-being  of  the 
state.  The  court  then  said:  "To  per- 
mit the  contract  made  between  the  ap- 
pellee and  the  appellant  to  stand  as 
against  rates  established  in  a  legal 
and  orderly  method,  in  conformity 
with  the  provisions  of  the  law,  would 
be  to  nullify,  the  purposes  of  the  act. 
It  would  be  impossible  for  the  Com- 
mission to  enforce  an  equality  of  rea- 
sonable rates  except  upon  the  basis 
that  it  is  not  bound  by  contract  previ- 
ously entered  into  between  a  public 
service  company  and  either  a  munici- 
pality, another  corporation,  or  a  pri- 
vate individual/'  The  court  further 
said :  'It  therefore  follows  that  when, 
as  in  this  case,  the  parties  enter  into 
a  contract  with  a  public  service  cor- 
poration relating  to  rates,  they  are 
presumed  to  have  done  so  with  the 
knowledge  that  the  right  of  the  state 
to  exercise  the  police  power  in  the 
future  is  expressly  reserved,  and  that, 
where  the  common  weal  and  the  in- 
terest of  the  public  demand  that  the 
provisions  of  the  contract  thus  en- 
tered into  shall  be  modified,  it  can  be 
done  without  any  violation  of  the  pro- 
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vision  of  the  Constitution  of  the  Unit** 
ed  States  with  reference  to  the  im- 
pairment of  the  obligations  of  con* 
tracts." 

In  Manitowoc  v.  Manitowoc  &  N. 
Traction  Co.  (1911)  145  Wis.  13,  140 
Am.  St.  Rep.  1056, 129  N.  W.  925,  which 
was  an  action  to  enjoin  a  street  rail* 
way  company  from  raising  the  rates 
fixed  in  a  municipal  franchise,  the 
Wisconsin  supreme  court  directed 
judgment  to  be  entered,  enjoining  the 
defendant  railroad  company  from  rais- 
ing the  rates  ''until  such  time  as  such 
rates  are  changed  by  the  legislature, 
or  through  a  legislative  agency,  in  the 
manner  provided  by  law.' 


9t 


3.  Power  of  state,  as  principal,  to  vfahse 
rights  of  city,  its  agent. 

Again,  the  view  is  asserted  that 
while  franchise  contracts  as  to  rates 
may  have  been  valid  when  made,  the 
city,  as  one  of  the  contracting  parties, 
was  acting  only  as  the  agent  of  the 
state,  and  the  state,  as  principal,  may 
at  any  time  waive  any  of  its  rights 
therein. 

United  States. — Salem  v.  Salem  Wa- 
ter, light  &  P.  Co.  P.U.R.1919C,  956, 
—  CCA,  — ,  255  Fed.  295- 

Delaware. — ^Robertson  v.  Wilming- 
ton &  P.  Traction  Co.  (1918)  —  Del. 
— ,  P.U.R.1919B,  129,  104  Atl.  839. 

Idaho. — Sandpoint  Water  &  Light 
Co.  V.  Sandpoint  (1918)  31  Idaho,  498, 
L.R.A.1918F,  1106,  P.U.R.1918F,  737, 
173  Pac.  972. 

Indiana. — ^Winfield  v.  Public  Service 
Commission  (1918)  —  Ind.  — ,  P.U.R. 
1918B,  747,  118  N.  E.  531 ;  State  ex  rel. 
Indianapolis  Traction  &  Terminal  Co. 
V.  Lewis  (1918)  —  Ind.  — ,  P.U.R. 
1918F,  111,  120  N.  E.  129. 

Maine. — ^Re  Augusta  Water  Dist. 
(1916)  2  Ann.  Rep.  Me.  P.  U.  C.  188, 
P.U.R.1916E,  31;  Dorman  v.  Belfast 
Water  Co.  (1917)  P.U.R.1917F,  824; 
Re  Lincoln  Water  Co.  (1919)  P.U.R. 
1919B,  762. 

MaaaachuBetts. — ^Board  of  Survey  v. 
Bay  State  Street  R.  Co.  (1916)  224 
Mass.  463,  118  N.  E.  273. 

New  Jersey. — North  Wildwood  v. 
Public  Utility  Comrs.  (1915)  88  N.  J. 
L,  81,  P.U.R.1916B,  77,  95  AtL  749; 
Collingswood   Sewerage    Co.    v.    Col- 


lingswood  (1918)  91  N.  J.  L.  20,  P.U.R. 
1918C,  261,  102  Atl.  901 ;  Re  Burling- 
ton Sewerage  Ck>.  (1916)  P.U.R.1916C, 
505;  O'Brien  v.  Public  Utility  Comrs. 
(1918)  —  N.  J.  L.  — ,  P.U.R.1919B, 
865,  105  Atl.  132;  Re  Public  Service 
E.  Co.  (1918)  P.U.R.1918E,  910. 

New  York. — ^People  ex  rel.  South 
Glens  Falls  v.  New  York  Public  Serv- 
ice Commission  (1919)  225  N.  Y.  216, 
P.U.R.1919C,  374,  121  N.  E.  777. 

Oregon. — Portland  v.  Public  Service 
Commission  (1918)  89  Or.  325,  P.U.R. 
1919A,  127,  173  Pac.  1178. 

Washington. — State  ex  rel.  Webster 
V.  Superior  Ct.  (1912)  67  Wash.  37, 
L.R.A1915C,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78. 

Thus,  in  Winfield  v.  Public  Service 
Commission  (Ind.)  supra,  the  Indiana 
supreme  court  said :  "The  municipal- 
ity, so  far  as  affects  the  public  wel- 
fare, acts,  in  granting  franchises  to 
public  service  corporations,  as  the 
agent  of  the  state." 

And  in  Salem  v.  Salem  Water,  Light 
&  P.  Co.  P.U.R.1919C,  — ,  —  C.  C.  A, 
— ^  255  FedL  295,  which  was  an  action 
by  a  water  company  against  a  city  to 
recover  for  fire  hydrant  service  fur* 
nished  to  the  city,  the  charges  for 
which  service  were  based  upon  an  or* 
der  of  the  Public  Service  Commission, 
and  not  upon  a  lower  maximum  rate, 
named  in  the  franchise  granted  by  the 
city  to  the  water  company,  the  Federal 
circuit  court  of  appeals  held  that  as 
the  municipal  corporation  was  but  a 
political  subdivision  of  the  state,  and 
existed  by  virtue  of  the  exercise  of 
the  power  of  the  state  through  its  leg- 
islative department,  it  had  no  absolute 
property  right  to  demand  continued 
hydrant  service  at  the  franchise  rate, 
as  against  the  right  of  the  state  to 
modify  such  rate  with  the  consent  of 
the  water  company,  notwithstanding 
the  fact  that,  as  to  the  water  company 
itself,  the  contract  might  be  unalter- 
able except  with  its  consent. 

So,  too,  a  municipality  has  no  vested 
right  to  the  exercise  of  rate-making 
power,  nor  can  it  obtain  a  vested  right 
in  any  contract  entered  into  or  prop* 
erty  acquired  through  the  exercise 
of  such  powers,  as  against  the  right 
of  the  state,  its  creator,  to  assume 
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complete  control  of  its  affairs.  Sand-^ 
point  Water  &  Light  Co.  v.  Sandpoint 
(1918)  31  Idaho^  498,  L.R.A.1918F, 
1106,  P.U.R.1918F,  737,  178  Pac.  972. 

And  in  People  ex  rel.  South  Glena 
Falls  V.  New  York  Public  Service 
Commission  (1919)  225  N.  Y.  216, 
P.U.R.1919C,  374,  121  N.  E.  777,  the 
New  York  >court  of  appeals  said :  ''A 
municipal  corporation  is  simply  a 
political  subdivision  of  the  state  and 
exists  by  virtue  of  legislative  enact* 
ment.  Rate  regulation  is  a  matter  of 
the  police  power  of  the  state  and  the 
terms  and  conditions,  such  as  here  in 
<|uestion,  contained  in  a  franchise  to 
a  service  corporation,  may  be  modified, 
without  impairing  the  obligation  of  a 
contract  within  the  provisions  of  the 
Gonstitution." 

So,  the  Oregon  Commission  may  in* 
crease  street  railway  rates  beyond  the 
amount  fixed  by  city  ordinance,  with- 
out impairing  the  contract  or  depriv- 
ing  the  city  of  property  without  due 
process;  since  the  city,  in  making  the 
contract,  acts  as  agent  of  the  state, 
and  the  state,  by  the  action  of  the 
Commission,  consents  to  this  change  in 
the  agreement.  Portland  v.  Public 
Service  Commission  (1918)  89  Or.  325, 
P.U.R.1919A,  127,  173  Pac.  1178. 

In  granting  locations  to  street  rail- 
ways, boards  of  selectmen  and  boards 
of  aldermen  are  public  officers,  and  not 
agents  of  their  respective  towns  and 
cities,  and  the  state  exercises  its  sov- 
ereign power  through  them  as  its  in- 
struments. Therefore,  the  legislature 
has  the  power,  so-  far  as  concerns 
these  public  officers  and  the  municipal- 
ity by  which  they  were  elected,  to 
change  or  abrogate  the  terms  of  such 
location.  Board  of  Survey  v.  Bay 
State  Street  R.  Co.  (1916)  224  Mass. 
463,  113  N.  E.  273.  The  court  said: 
"^ Although  phrased  in.  the  form  of  a 
contract  and  securing  valuable  finan- 
cial obligations  to  the  cities  and 
towns,  the  power  of  the  legislature  to 
modify  to  their  loss  sueh  locations  has 
l^een  settled,  after  great  consideration 
and  vigorous  protest  from  the  inters 
«flted  municipalities.'' 

The  municipality^  cifeated  by  the 
state  aa  an  agency  for  the  convoiient 

of  the  state  govern- 


ment, holds  rights  acquired  in  that 
capacity  for  its  principal,  to  be  dealt 
with  by  the  latter  at  its  pleasure ;  and 
•  .  •  while  it  may,  if  clothed  with 
appropriate  authority,  vest  in  a  pub- 
lic utility  or  other  corporation  certain 
inviolable  property  rights  growing  out 
of  contracts,  the  benefits  which  it  re- 
ceives for  itself  are  held  subject  to 
the  will  of  the  state."  Be  Lincoln  Wa- 
ter Co.  (1919;  Me.)  P.U.R.1919B,  752. 

So,  a  contract  between  a  municipal- 
ity and  a  water  company,  fixing  rates 
to  private  consumers,  does  not  prevent 
the  Board  of  Public  Utility  Commis- 
sioners from  fixing  a  higher  rate,  as 
against  the  objection  of  the  municipal- 
ity and  consumers,  since  the  atate, 
through  the  agency  of  the  board,  may 
waive  the  contract  rights  of  the  pub< 
lie,  without  improperly  impairing  the. 
obligation  of  the  contract.  North 
Wildwood  V.  Public  Utility  Comrs. 
(1915)  88  N.  J.  L.  81,  P.U.R.1916B,  77, 
96  Atl.  749. 

In  Atlantic  Coast  Eiectric  R.  Co.  v. 
Public  Utility  Comrs.  (1916)  89  N.  J. 
L.  407,  P.U.R.1917B,  949,  99  Atl.  395, 
the  supreme  court  of  New  Jersey  held 
that  a  rate  fixed  in  a  franchise  could 
not  be  reduced  by  the  Commission. 
This'  was  construed  aa  authority  by 
the  Commission,  in  Re  Northampton,  E. 
&  W.  Traction  Co.  (1917;  N.  J.)  P.U.R. 
1917F,  123,  for  the  ruling  that  the 
Commission  could  not  increase  the 
rates  fixed  in  a  franchise.  But  the  or- 
der of  the  Commission  was  set  aside 
by  the  supreme  court,  in  Northampton, 
E.  &  W.  Traction  Co.  v.  Public  Utility 
Comrs.  (1918)  —  N.  J.  L.  — ,  102  Atl. 
930.  It  should  also  be  noted  that  the 
court  of  errors  and  appeals .  reversed 
the  supreme  court,  in  the  Atlantic 
Coast  Electric  R.  Co.  Case  (1918)  — 
N.  J.  L.  — ,  —  A.L.R.  — ,  P.U.R.1919C, 
489,  104  Atl.  218,  and  held  that  the 
power  of  the  municipality  to  grant  or 
refuse  consent  to  a  location  of  tracks, 
and  to  impose  lawful  restrictions,  did 
not  carry  with  it  the  implied  power  to 
make  an  inviolable  contract  as  to 
rates,  which  could  not  be  reduced  by 
the  Commission  without  violating  the 
constitutional  prohibition  against  in^ 
painnent  of  dontraet  obligations. 

Of  course,  the  Commission  will  be 
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considered  as  having  power  to  in- 
crease rates  if  a  municipality  waives 
any  rights  which  it  may  have  in  the 
contract.  Re  People's  Natural  Gas  Co. 
(1915;  N.  Y.  2d  Dist.)  P.U.R.1916A, 
349;  Re  Hudson  Valley  R.  Co.  (1918; 
N.  Y.  2d  Dist.)  P.U.R.1919B,  448. 

It  is  to  be  noted  that  the  rule  that 
municipalities,  in  making  rate  con« 
tracts,  are  acting  merely  as  agents  of 
the  state,  would  not  apply  were  the 
attempt  made  to  reduce  the  franchise 
rates  against  the  protest  of  the  utility, 
and  it  apparently  carries  the  implica- 
tion that  as  to  the  utility  the  franchise 
constitutes  an  inviolable  contract. 
But  it  should  also  be  noted  that  this 
rule  is  very  frequently  stated  as  mere- 
ly supplementary  to  the  rule  above 
set  forth,  that  the  rights  of  both  par- 
ties must  yield  to  the  paramount  pow- 
er of  the  state. 

in.  DeieffaUon  of  power  of  Biate  to  cont" 

mission. 

As  was  stated  above,  it  is  assumed 
in  many  cases  that  the  commission  has 
been  delegated  the  plenary  power  of 
the  state  over  rates,  but  the  question 
whether  there  has  been  such  delega- 
tion has  been  expressly  raised  and 
passed  upon  in  some  of  the  cases'. 

In  several  jurisdictions  it  ha»  been 
held  that,  whatever  may  be  the  power 
of  the  state  to  increase  franchise 
rates,  this  power  has  not  been  dele- 
gated to  the  commission. 

Thus,  under  a  constitutional  provi- 
sion that  the  general  assembly  shall 
not  authorize  the  construction  of  any 
street  railway  within  the  limits  of  any 
incorporated  town  or  city  without  con- 
sent of  the  corporate  authorities,  a 
city  may  reasonably  and  legally  im- 
pose terms  fixing  the  rates  of  such 
utility  before  granting  its  consent  to 
the  use  of  the  streets ;  such  a  contract, 
when  accepted  by  the  utility,  although 
made  subject  to  the  right  of  the  state 
to  change  the  same,  is  beyond  the  pow- 
er of  the  Georgia  Commission  to 
change,  where  the  statute  giving  the 
Commission  power  over  street  rail- 
ways contains  the  proviso  that  noth- 
ing therein  contained  shall  be  con- 
strued to  impair  any  valid  subsisting 
contract  now  in  existence  between  any 


municipality  and  any  company,  and 
'*'hat  the  act  shall  not  operate  as  the 
repeal  of  any  existing  municipal  ordi- 
nance. Re  Georgia  R.  &  P.  Co.  (1918; 
6a.)  P.y.R.1918F,  624. 

Again,  in  Qthnby  v.  Public  Servick 
Commission  (reported  herewith)  ante, 
685,  the  New  York  court  of  appeala 
held  that  the  legislature  had  not  dele- 
gated power  to  the  Commission  to  in- 
crease rates  of  fare  on  street  railways^ 
which  had  been  agreed  upon  by  the 
railway  and  the  local  authorities.  The 
court  said  that,  in  the  absence  of  clear 
and  definite  language  conferring  such 
power  upon  the  Commission,  it  should 
not  unnecessarily  hold  that  the  legis- 
lature had  intended  to  delegate  any 
of  its  powers  in  the  matter,  whatever 
such  powers  might  be. 

The  following  statement  includes 
practically  everything  said  by  the 
court:  It  is  impossible  to  find  a  word 
in  the  statute  which  discloses  the  leg* 
islative  intent  to  deal  with  the  mat* 
ters  of  rates  fixed  by  agreement  with, 
local  authorities.  As  it  has  often  been 
held  in  connections  other  than  that  of 
legislative  power  over  them,  that  such 
agreements  are  valid,  it  may  well  be 
inferred  that  the  legislature  excluded 
them  from  consideration  by  failure  to 
mention  them,  and  that  it  has  made  no 
attempt  to  turn  them  over  to  the  Pub- 
lic Service  Commission  for  revision. 
The  authority  of  the  Commission  to 
regulate  rates  in  such  cases,  and  thus 
to  extinguish  an  undoubted  power  of 
the  local  authorities,  should  fairly  ap- 
pear before  it  is  assumed  to  exist. 

But  in  People  ex  rel.  South  Gleiis 
Falls  V.  New  York  Public  Service  Com«> 
mission  (1919)  225  N.  Y.  216,  P.U.R. 
1919C,  874,  121  N.  E.  777,  it  was  held 
that  the  New  York  Commission  had 
the  power  to  fix  the  price  of  gas  for 
a  company  operating  in  a  community, 
for  which  the  legislature  itself  had 
not  fixed  a  price,  notwithstanding  the 
price  fixed  in  a  contract  by  virtue  of 
which  the  gas  company  was  occupying 
the  streets  of  the  village.  Standing 
by  itself  this  deciaion  is  apparwitiy  in 
accord  with  the  great  weight  of  au- 
thority, but  it  is  extremely  difllcult 
to  reconcile  this  case  with  the  deci- 
sion of  the  same  court  in  Qoshbt  t* 
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PuBUC  Service  Commission  (cited 
above  and  reported  herewith).  In 
speaking  of  the  Quinby  Case,  Judge 
Crane»  who  wrote  the  prevailing  opin- 
ion in  the  South  Glens  Falls  Case, 
said:  "This  case  is  not  inconsistent 
or  contrary  to  what  is  here  stated. 
The  matter  there  at  issue  was  a  rail- 
road rate,  fixed  by  city  charter,  and 
contained  in  the  street  franchise  to 
the  company.  We  held  that  in  view  of 
article  3,  §  18,  of  the  Constitution,  re- 
quiring the  consent  of  the  local  au- 
thorities to  the  construction  of  a  rail- 
road, the  power  given  to  the  Public 
Service  Commission  to  modify  this 
rate  should  be  distinctly  and  expressly 
conferred,  and  such  power  had  not 
been  given."  Judge  Chase,  however, 
in  a  dissenting  opinion,  after  calling 
attention  to  the  fact  that  the  consti- 
tutional provision  in  question  did  not 
in  any  way  prescribe  or  limit  the  fares 
to  be  charged  by  a  street  railway  cor- 
poration, said:  'It  does  not  in  any 
way  affect  the  question  now  before  us, 
relating  to  the  power  of  the  Public 
Service  Commission  to  increase  the 
maximum  rate  of  fare  to  be  charged 
by  street  railroad  corporations,  or  the 
price  of  gas  to  be  charged  by  gas  cor- 
porations, over  and  above  the  amount 
agreed  upon  by  the  street  railroad  or 
gas  companies,  respectively,  and  the 
municipality.  .  •  .  Both  eases  should, 
in  my  judgment,  stand  upon  the  lan- 
guage quoted  from  the  Quinby  opin- 
ion, to  the  effect  that  the  legislature 
did  not  intend  to  delegate  its  power 
in  cases  where  the  rates  of  fare  or 
price  of  gas  had  been  established  by 
and  between  the  street  railroad  or  gas 
companies,  respectively,  and  the  mu- 
nicipality." 

In  an  attempt  to  reconcile  these  de- 
cisions, it  should  be  borne  in  mind 
that  there  is  one  distinction  between 
street  railway  cases  and  gas  or  other 
utility  cases.  Article  8,  §  18,  of  the 
New  York  Constitution,  provides  that 
no  law  shall  authorize  the  construc- 
tion or  operation  of  a  street  railroad, 
except  upon  the  condition  that  the 
consent  of  the  owners  of  one  half  in 
value  of  the  property  bounded  on, 
'^and  the  consent,  also,  of  the  local  au- 
thorities having  the  control  of  that 


portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or 
operate,  such  railroad,  be  first  ob- 
tained.*' There  appears  to  be  no  such 
constitutional  provision  applicable  to 
utilities  .other  than  street  railways. 
Of  course,  if  the  view  is  taken  that 
this  constitutional  provision  does  give 
the  municipality  certain  rights  with 
regard  to  the  fixing  of  rates,  such 
right  cannot  be  taken  away  by  any 
act  ef  the  legislature.  But  the  view 
may  possibly  be  taken  that,  under  this 
constitutional  provision,  the  munici- 
palities had  for  years  assumed  certain 
rights  which  had  been  more  or  less 
recognized  by  the  legislature  and  by 
the  courts,  and  it  would  not  be  as- 
sumed that  such  rights,  whatever  in 
fact  they  might  be,  were  taken  away  by 
the  legislature,  in  the  absence  of 
"clear  and  definite  language.''  It  must 
be  admitted  that  the  language  used  by 
Judge  Pound  in  the  Quinby  Case  is 
general,  that  no  apparent  distinction 
was  made  between  street  railways  and 
any  other  utility,  and  that  the  deci- 
sion apparently  turned  upon  nothing 
other  than  the  power  of  the  commis- 
sion in  "the  matter  of  rates  fixed  by 
agreement  with  local  authorities." 
But  the  court  was,  as  a  matter  of  fact, 
dealing  with  a  street  railway  company, 
and  the  Constitution  had  given  the 
municipality  some  power  with  refers 
ence  to  street  railways  which  it  had 
not  given  to  them  with  respect  to  oth- 
er utilities. 

Prior  to  the  decision  of  the  New 
York  court  of  appeals  in  the  Quinby 
Case;  the  New  York  Commission,  first 
district,  had  held  that  it  did  not  have 
authority  to  increase  the  rates  of  a 
street  railway  company  in  excess  of 
the  maximum  charge  stipulated  in  a 
franchise.  Be  New  York  &  N.  S.  Trac- 
tion Co.  (1918;  N.  Y.)  P.U.B.1918A, 
893. 

The  appellate  division,  third  de- 
partment, of  the  New  York  supreme 
court,  had,  however,  held  to  the  con- 
trary, in  People  ex  rel.  New  York  & 
N.  S.  Traction  Co.  v.  Public  Service 
Commission  (1916)  175  App.  Div.  869, 
P.U  J1.1917B,  957, 162  N.-  Y.  Snpp.  406. 
This  decision  of  the  appeUate  division 
was  followed  by  the  New  Yoik  Com- 
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mission,  second  district,  in  Walton  v. 
Walton  People's  Teleph.  Co.  (1917;  N. 
y.)  P.U.R.1917E,  774;  Frankfort  v. 
Utica  Gas  &  E.  Co.  (1917;  N,  Y.) 
P.U.R.1917E,  900;  South  Glens  Falls 
V.  United  Gas,  Electric  Light  &  Fuel 
Co.  (1917;  N.  Y.)  P.U.R.1918A,  888; 
Re  Huntington  R.  Co.  (1917;  N.  Y.) 
P.U.R.1918A,  249. 

The  decision  of  the  appellate  divi< 
sion  must  be  considered  as  overruled, 
in  effect,  by  the  decision  of  the  court 
of  appeals  in  the  Quinsy  Case,  while 
the  decision  of  the  Commission  in  the 
South  Glens  Falls  Case  was  affirmed 
by  the  court  of  appeals  in  People  ex 
rel.  South  Glens  Falls  v.  Public  Serv- 
ice Commission  (1919)  225  N.  Y.  216, 
P.U.R.1919C,  874,  121  N.  E.  777.  This 
decision  of  the  court  of  appeals  may 
be  considered  as  supporting  the  deci- 
sion of  the  Commission  in  the  Frank- 
fort Case,  which  was  another  gas  case, 
and  also  in  the  Walton  Case,  which 
was  a  telephone  case. 

The  QuiNBY  Case  was  subsequently 
followed  by  the  New  York  (Commis- 
sion, first  district,  in  Re  Third  Ave.  R. 
Co.  (1918;  N.  Y.)  P.U.R.1918E,  100. 

The  Federal  court  in  Westinghouse 
Electric  &  Mfg.  Co.  v.  Binghamton  R. 
Co.  (1919)  P.U.R.1919C,  780,  255  Fed. 
878,  recognized  the  principles  enun- 
ciated by  the  New  York  court  of  ap- 
peals in  QuiNBY  V.  Public  Service 
Commission  (reported  herewith)  ante, 
685,  to  the  effect  that  the  Public 
Service  Commissions  of  New  York  had 
not  been  granted  the  power  by  the  leg- 
islature to  increase  fares  fixed  in  a 
franchise  to  a  street  railway  company; 
but  held  further  that  a  maximum-fare 
provision  in  a  franchise  ordinance,  in 
which  the  motive  power  of  a  street 
railway  was  limited  to  horses  or 
mules,  is  abrogated  by  a  subsequent 
ordinance,  silent  as  to  fares,  which  au- 
thorized the  company  to  change  its 
motive  power  to  electricity.  * 

In  a  number  of  jurisdictions  it  has 
been  held  that  the  public  service  com* 
mission  has  plenary  power  to  increase 
rates,  although  fixed  in  municipal 
franchises;  in  other  words,  the  legis*- 
lature  has  delegated  to  the  commis- 
sion any  power  which  it,  itself,  may 
have  had  in  the  premises. 


Delaware. — Robertson  v.  Wilming- 
ton &  P.  Traction  Co.  (1918)  —  DeL 
— ,  P.U.R.1919B,  129,  104  Atl.  839. 

Georgia. — Re  Georgia  R.  &  P.  Co. 

(1918)  P.U.R.1918F,  624  (electric,  but 
not  street,  railway  rates). 

Mainew  —  Re     Lincoln     Water     Co^ 

(1919)  P.U.R.1919B,  752. 
Massachusetts. — ^Board  of  Survey  v. 

Bay  State  Street  R.  Co.  (1916)  224 
Mass.  468,  118  N.  E.  273;  Fall  River 
V.  Public  Service  Com.  (1919)  228. 
Mass.  575,  P.U.R.1918B,  141,  117  N.  E. 
915;  Re  Bay  State  Street  R.  Co.  (1917; 
Pub  Service  Com.)  P.U.R.1917C,  554; 
Re  Norfolk  &  B.  Street  R.  Co.  (1915) 
3  Ann.  Rep.  Mass.  P.  S.  C.  112,  P.U.R. 
1915E,  411. 

New  Jersey. — Collingswood  Sewer* 
age  Co.  V.  Collingswood  (1918)  91  N. 
J.  L.  20,  P.U.R.1918C,  261,  102  Atl.  901. 

Oklahoma. — ^Pawhuska  v.  Pawhuska 
Oil  &  Gas  Co.  (1917—  Okla.  — ,  P.U.R. 
1917F,  226,  166  Pac.  1058. 

Oregon. — ^Portland  v.  Public  Service 
Commission  (1918)  89  Or.  825,  P.U.R. 
1919A,  127,  173  Pac.  1178. 

Pennsylvania. — Newcastle  v.  New- 
castle Water  Co.  (1918)  P.U.R.1919A,. 
775. 

Washington. — State  ex  rel.  Webster 
V.  Superior  Ct.  (1912)  67  Wash.  37^ 
L.R.A.  1915C,  287,  120  Pac.  861. 

West  Virginia. — ^Benwood  v.  Pub- 
lic Service  Commission  (1914)  75  W. 
Va.  127,  L.RJ^.1916C,  261,  83  S.  E.  295. 

Thus,  in  Robertson  v.  Wilmington  & 
P.  Traction  Co.  (1918)  —  DeL  — „ 
P.U.R.1919B,  129,  104  Atl.  839,  the 
court  said :  "When  the  board  is  given 
power  to  hear  complaints  conceminii^ 
rates  charged  by  a  railway  company^ 
or  other  public  utility,  and  make  sucIl 
orders  as  it  may  deem  proper  con- 
cerning such  rates,  we  must  conclude 
that  it  had  the  power  to  change  any 
rate  which  the  legislature  could  have 
changed." 

So,  in  Benwood  v.  Public  Service 
Commission  (W.  Va.)  supra,  the  coul*t 
said:  "The  language  of  the  aet  is  se 
plain  that  all  doubt  as  to  the  power  of 
the  commission  for  general  and  states 
wide  administration  of  rates>  for  sery-- 
iee  rendered  by  corporations  or  in* 
dividuals  to  the  public,  mnat  be  eUnd-^ 
nated.'' 
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And  in  Pawfauftka  v.  Pawbuaka  Oil 
&  Gas  Co.  (1917)  —  Okla.  — ,  P.U.R4 
1917F,  226,  166  Pac.  1058,  the  court 
said  that  the  Corporation  Commission 
is  vested  with  authority  to  make  all 
valid  and  lawful  orders  prescribing 
rates,  which  the  state,  in  the  exercise 
of  its  sovereign  capacity,  could  pre^ 
scribe  or  make. 

So,  too,  in  Board  of  Survey  v.  Bay 
State  Street  R.  Go.  (1916)  224  Mass. 
463,  118  N.  E.  273,  after  setting  oat 
various  provisions  of  the  statute,  in- 
cluding provisions  that  the  Commis- 
sion has  power  to  increase  rates  in- 
sufficient to  yield  a  reasonable  return 
for  the  service  rendered,  the  court 
said :  "It  i&  manifest  that  such  broad 
powers  justly  cannot  be  exercised  to 
the  extent  conferred  by  the  words 
used,  except  when  joined  either  with 
equally  full  power  to  regulate  charges, 
rates,  and  fares,  or  with  freedom  of 
action  by  the  carrier  in  these  respects, 
so  as  to  enable  the  carrier  to  receive 
a  fair  return  for  the  service  required. 
•  •  .  The  statute  is  a  legislative  de- 
termination that  it  is  unwise  and  in- 
expedient longer  to  permit  the  full  de- 
velopment of  interurban  transporta- 
tion by  street  railways  to  be  hampered 
by  conditions  as  to  fares,  contained  in 
locations  granted  by  the  public  officers 
of  different  municipalities.*'  This  de- 
cision was  cited  and  followed  in  the 
Bay  State  Rate  Case  (1916)  4  Ann. 
Rep.  Mass.  P.  S.  C.  8,  P.U.R.  1916F, 
221. 

That  the  power  to  increase  fran- 
chise rates  had  been  delegated  to  the 
Commission  is  also  asserted  in  Re  Nor- 
folk &  B.  Street  R.  Co.  (1915)  8  Ann. 
Rep.  Mass.  P.  S.  C.  112,  P.U.R.1915E, 
411,  where  the  Massachusetts  Public 
Service  Commission  cited  th$  Middle- 
sex &  B.  Rate  Case  (1914)  2  Ann.  Rep. 
Mass.  P.  S.  C.  99,  in  which  the  Com- 
mission laid  down  the  following  rul- 
ing: 'The  Commission  rules  as  a  mat- 
ter of  law  that  any  alleged  conditions 
or  limitations  as  to  fares,  contained  in 
original  grants  of  locations  or  grow- 
ing out  of  agreements,  or  attempted 
agreements,  between  municipal  au- 
thorities and  the  petitioning  railway 
company  or  any  of  its  antecedent  con- 
stituent  corporations^   are  not  valid 


and  controlling  as  against  the  rate- 
making  power  now  vested  in  this  Com- 
mission by  the  Public  Service  Act." 

Again,  in  Collingswood  Sewerage 
Co.  v.  Collingswood  (1918)  91  N.  J.  L. 
20,  P.U.R.1918C,  261,  102  Atl.  901,  the 
supreme  court  of  New  Jersey  said  that 
the  commission  was  authorized  to  raise 
rates  by  §  16c  of  the  Public  Utility 
Act,  which  authorizes  the  commission, 
after  hearing  upon  notice,  by  order  in 
writing,  to  fix  just  and  reasonable  in- 
dividual rates  whenever  an  existing 
rate  is  unjust,  unreasonable,  insuf- 
ficient, or  unjustly  discriminatory  or 
preferential.  The  court  said:  "It  is 
too  plain  to  require  statement  that  a 
rate  may  be  unjust  and  unreasonable 
because  too  low  as  well  as'because  too 
high;  the  statute  aims  to  secure  jus- 
tice to  both  sides.  If  the  words,  'just 
and  reasonable,'  were  not  enough,  the 
inclusion  of  the  case  where  the  exist- 
ing rate  is  insufficient  would  remove 
all  doubt.  Injustice  and  unreason- 
ableness due  to  an  insuflScient  rate 
can  only  be  corrected  by  raising  it, 
and  injustice  due  to  discrimination  or 
preference  may  require  that  one  rate 
be  raised,  or  that  the  other  rate  be 
lowered,  in  order  to  produce  a  rate 
that  shall  be  just  and  reasonable.  On- 
ly by  adhering  to  the  express  language 
of  §  16c  can  the  result  be  reached  that 
is  set  forth  in  §  15,  that  the  board 
shall  have  general  supervision  and 
regulation  of,  jurisdiction  and  control 
over,  all  public  utilities,  and  over  their 
property,  property  rights,  equipments, 
facilities,  and  franchises,  so  far  as 
necessary  to  carry  out  the  provisions 
of  the  act.*' 

"The  legislature  by  the  Public  Serv- 
ice  Company  Law  has  clearly,  by  broad 
and  general  terms,  vested  in  the  Pub- 
lic Service  Commission  full  and  com- 
plete authority  to  inquire  into  and 
regulate  the  reasonableness  of  rates  of 
all  public  utilities.''  New  Castle  v. 
New  Castle  Water  Co.  (1918;  Pa.) 
P.U.R.1919A,  775. 

There  is  no  statutory  limit  upon  the 
jurisdiction  of  the  Georgia  Commis- 
sion to  fix  electric  light  and  power 
rates,  similar  to  the  limitation  upon 
its  power  to  fix  railway  rates  where 
prescribed  by  municipal  contracts  and 
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ordinances.  Re  Georgia  R.  &  P.  Go. 
(1918;  Ga.)  P.U.R.1918F,  624. 

The  rule  in  Indianb  appears  to  be 
that,  in  case  of  an  emergency,  the 
Commission  has  been  delegated  juris- 
diction to  entertain  a  petition  for  re- 
lief from  rates  specified  by  municipal 
franchise.  State  ex  rel.  Indianapolis 
Traction  &  Terminal  Co.  v.  Lewis 
(1918)  —  Ind.  — ,  P.U.R.1918P,  111, 
120  N.  E.  129. 

The  Minnesota  Commission  has  au- 
thority to  change  the  rates  for  tele- 
phone service  fixed  by  franchise,  upon 
the  utility's  compliance  with  the  stat- 
ute giving  the  Commission  jurisdic- 
tion, namely,  the  surrender  of  its 
franchise  for  an  indeterminate  permit. 
Re  Standard  Teleph.  Co.  (1917; 
Minn.)  P.U.R.1918B,  573. 

In  some  cases  it  has  been  contended 
that  the  statutory  power  of  the  com- 
mission to  regulate  rates  has  been 
limited  by  exceptions  contained  in  the 
statute  as  to  certain  contracts,  but 
this  contention  has  been  generally 
overruled. 

Thus,  in  State  ex  rel.  Billings  ▼• 
Billings  Gas  Co.  (1918)  —  Mmit.  — , 
P.U.R.1918F,  768,  173  Pac.  799,  it  was 
held  that  the  provision  in  §  12  of  the 
act  that  ''this,  however,  does  not  have 
the  effect  of  suspending,  rescinding, 
invalidating,  or  in  any  way  affecting 
existing  contracts,"  applied  only  to  the 
preceding  part  of  the  section  relative 


to  rebates,  concessions,  etc.,  and  did 
not  apply  to  the  terms  of  the  act  in 
its  entirety. 

A  similar  decision  was  made  by  the 
Maine  Commission  in  construing  a 
similar  provision  in  the  statute  of  that 
state.  Re  Lincoln  Water  Co.  (1919; 
Me.)  P.U.R.1919B,  752. 

The  Indiana  statute  legalizes  fran- 
chises for  the  use  of  streets,  alleys, 
and  other  public  places  in  cities  and 
towns,  and  such  franchiifes  are  "made 
valid  and  shall  be  as  effective  as  if 
granted  under  the  provisions  of  this 
act;"  but  the  act  also  requires  fran- 
chises and  other  contracts  to  be  rea- 
sonable, and  therefore,  if  existing 
franchises  are  unreasonable,  they  are 
subject  to  revision  by  the  commission, 
the  same  as  franchises  made  under  the 
act.  Winfield  v.  Public  Service  Com- 
mission (1918)  —  Ind.  — ,  P.U.R. 
1918B,  747, 118  N.  E.  531. 

But  in  Re  Georgia  R.  &  P.  Co.  (Ga.) 
supra,  the  Georgia  Commission  held 
that  it  did  not  have  power  to  change 
street  railway  rates  fixed  by  munic- 
ipal contracts,  since  the  statute  ex- 
tending the  power  of  the  Railroad 
Commission  over  street  railways  ex- 
pressly provided  "that  nothing  herein 
contained  shall  be  construed  to  impair 
any  valid  subsisting  contract  now  in 
existence  between  any  municipality 
and  any  such  company."      W.  M.  G. 


FRANK  W.  DARLING,  Appt, 

v. 

CITY  OF  NEWPORT  NEWS. 


Virginia  Supreme  Oeurt  of  Appeals^  June  IS,  1919. 

(—  Va.  — ,  96  S.  E.  307.) 

Fish  —  lease  from  state  —  pollution. 

1.  A  lease  by  the  state  to  an  individual  of  land  under  tidal  waters  for 
the  purpose  of  planting  and  propagating  oysters  thereon,  which  guarantees 
the  absolute  right  to  continue  to  use  and  occupy  such  grounds,  subject 
only  to  the  right  of  fishing  in  the  waters  over  said  bottom,  confers  no  rig^ht 
in  derogation  of  the  common-law  right  of  municipalitieg  to  drain  their 
sewage  into  such  waters. 

[See  note  an  this  question  beginning  an  page  762.] 
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Eminent  domain  ^p—  exercise  of  bov^ 
ereign  power  over  public  water. 
2.  All  privileges  granted  in  public 
waters  are  subject  to  the  exercise  of 
the  sovereign  power  over  such  waters, 
and  an.  exercise  of  such  power  to  the 
injury  of  the  privilege  granted  is  not 
a  taking  for  which  compensation  must 
be  made. 

[See  10  R.  C.  L.  79  et  seq.] 

Deed  —  construction  —  derogation  of 
public  right 
8.  Grants  in  derogation  of  the  com- 


mon or  public  right  are  strictly  con* 
strued  against  the  grantee. 
[See  11  R.  C.  L.  1025.] 

Evidence  —   commcm   knowledge  — 
land  for  oyster  culture. 

4.  It  is  a  matter  of  common  knowl- 
edge that  there  are  vast  areas  of  land 
in  the  tide  waters  of  Virginia  remote 
from  the  centers  of  population  and 
suitable  for  oyster  culture. 

[See  15  R.  C.  L.  1085-1087.] 


(Sims»  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  of  the  City  of 
Newport  News  sustaining  a  demurrer  to  and  dismissing  a  bill  filed  to 
recover  danoages  for  injury  to  plaintiff's  oyster  beds,  alleged  to  have  been 
caused  by  defendant's  sewer  system.    Affirmed.  I 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Jones  &  Woodward  and  J.     dal  navigable  bodies  of  salt  water. 


Winston  Read  for  appellant. 
Mr.  J.  A.  Massie  for  appellee. 

Prentis,  J.,  delivered  the  opinion 
of  the  court: 

The  appellant  filed  his  bill  against 
the  appellee,  basing  his  claim  for  re- 
lief upon  the  fact  that  he  is  the  lessee 
from  the  state  of  very  valuable  oys- 
ter planting  grounds,  located  in 
Hampton  Roads,  on  the  northern 
side  thereof  near  the  city  of  New- 
port News,  and  that  a  considerable 
IK)rtion  thereof  has  already  been 
damaged  and  the  oysters  thereon 
IK)lIuted  because  of  the  sewer  system 
of  the  city,  which  conducts  sewage 
into  Salter's  creek  and  thence  into 
the  tidal  waters  of  Hampton  Roads, 
across  the  appellant's  oyster  beds, 
and  that  other  and  greater  damage 
therefrom  is  probable.  To  this  bill 
the  appellee  filed  a  demurrer,  which 
the  lower  court  sustained  because  of 
opinion  that  the  case  of  Hampton  v. 
Watson,  119  Va.  95,  L.R.A.1916F, 
189,  89  S.  E.  81,  is  controlling  upon 
the  main  question  involved. 

In  this  conclusion  of  the  trial 
court  we  concur.  The  syllabus  of 
that  case  fairly  states  the  conclu- 
sions of  this  court  as  follows : 

"1.  There  is  a  niarked  and  well- 
defined  distinction  between  the  pol- 
lution of  a  small  non-navigable 
stream  and  the  pollution  of  large  ti- 


for  the  reason  that  in  the  first  case 
the  bed  of  the  stream  and  the  waters 
are  owned  by  the  riparian  owners, 
while  in  the  latter  case  the  bed  of  the 
navigable,  tidal  salt  water  and  the 
waters  themselves  are  owned  and 
controlled  by  the  state,  for  the  use 
and  benefit  of  all  the  public,  subject 
only  to  navigation.  It  is  for  the 
state  to  say  what  uses  shall  be  made 
thereof  and  by  whom,  subject  always 
to  the  right  of  the  public,  and  for 
the  state,  through  the  legislative 
branch  of  the  government,  to  say 
how  much  pollution  it  will  permit  to 
be  emptied  into  and  upon  its  waters, 
so  long  as  the  owners  of  the  land  be- 
tween low-water  and  high-water 
mark  are  not  injured. 

**2,  A  municipal  corporation  sit- 
uated oh  an  arm  of  the  sea,  adjacent 
to  tidal  waters,  has  the  right  to  use 
such  waters  for  the  purpose  of 
carrying  off  its  refuse  and  sewage  to 
the  sea,  so  long  as  such  use*  does  not 
create  a  public  nuisance,  and  any  in- 
jury occasioned  thereby  to  private 
oyster  beds  is  danmum  absque  in- 
juria." 

Additional  authorities  to  those 
cited  in  Hampton  v.  Watson,  supra, 
all  relating,  however,  to  the  Federal 
government,  to  the  effect  that  the 
power  of  the  sovereign  state  or  na- 
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tion  is  perpetual,  not  exhausted  by 

one    exercise,    and 

Eminent  domain    ^^j^J     qW     privileges 
— exercise  of  j     j       •  v^^^ 

•oTereiirn  power  granted    in    public 

waters  are  subject 
to  that  power,  the 
exercise  of  which  is  not  the  taking 
of  private  property  for  public  use, 
but  only  the  lawful  exercise  of  a  gov- 
ernmental power  for  the  common 
good,  are :  Scranton  v.  Wheeler,  179 
U.  S.  141,  45  L.  ed.  126,  21  Sup.  Ct. 
Rep.  48 ;  Greenleaf  Johnson  Lumber 
Go.v.  Garrison,  237  U.S.  251,59  L. 
ed.  939, 35  Sup.  Ct.  Rep.  551 ;  Willink 
v.  United  States,  240  U.  S.  572, 60  L. 
ed.  808,  36  Sup.  Ct.  Rep.  422 ;  State 
v.  Cleveland  &  P.  R.  Co.  94  Ohio  St. 
61,  L.R.A.1917A,  1014,  113  N.  E. 
677. 

The  appellant  relies  upon  Huff- 
mire  V.  Brooklyn,  162  N.  Y.  584,  48 
L.R.A.  421,  57  N.  E.  176,  and  this 
case  appears  to  sustain  his  conten- 
tion, though  it  is  observed  that  the 
New  York  statute,  under  which  the 
owner  of  the  oyster  bed  claimed 
there,  provided  that  he  should  have 
"the  exclusive  property  in  the  oys- 
ters so  planted  and  the  exclusive  use 
of  such  oyster  beds"  (Laws  1868, 
chap.  734) ,  while  the  Virginia  stat- 
ute employs  different  language,  and 
provides  that  the  oyster  beds  may 
be  occupied  "for  the  purpose  of 
planting  or  propagating  oysters 
thereon,"  and  that  so  long  as  the 
rent  is  paid  annually  in  advance  the 
state  will  guarantee  to  the  renter 
for  twenty  years  "the  absolute 
right  to  continue  to  use  and  occupy 
such  grounds,  subject  only  to  the 
right  of  fishing  in  the  waters  above 
the  said  bottom."  Sections  6  and  9, 
General  Oyster  Law  (Acts  1910,  p. 
543). 

In  Seaman  v.  New  York,  176  App. 
Div.  608,  161  N.  Y.  Supp.  1002,  the 
pollution  of  tidal  waters  by  sewage 
is  held  damnum  absque  injuria  as  to 
a  riparian  owner  who  had  his  oys- 
ters, over  which,  while  stored  in  his 
cellar,  the  polluted  waters  of  Jamai- 
ca bay  ebbed  and  flowed. 

The  authorities  upon  the  general 
subject  are  collected  and  summarized 
in  the  note  to  Winchell  v.  Waukesha, 


84  Am.  St.  Rep.  921,  and  in.9  B.  C.  L. 
682. 

Grants  in  derogation  of  the  com- 
mon  or  public   right   are   always 
strictly      construed 
against  the  grantee.  SSSi^SiSSTSSn 
Nothing  passes  ex-  Jf^gJ**"® 
cept  what  is  granted 
specifically  or  by  necessary  implica- 
tion. 

As  Mr.  Justice  Shiras  states  the 
rule  in  his  dissenting  opinion  in  the 
case  of  Illinois  C.  R.  Co.  v.  Illinois, 
146  U.  S.  468,  86  L.  ed.  1048,  13  Sup. 
Ct.  Rep.  124 :  "It  must  be  conceded, 
in  limine,  that  in  construing  this 
grant  the  state  is  entitled  to  the  ben- 
efit of  certain  well-settled  canons  of 
construction  that  pertain  to  grants 
by  the  state  to  private  persons  or 
corporations,  as,  for  instance,  that 
if  there  is  any  ambiguity  or  uncer- 
tainty in  the  act  that  interpretation 
must  be  put  upon  it  which  is  most 
favorable  to  the  state ;  that  the  words 
of  the  grant,  being  attributable  to 
the  party  procuring  the  legislation, 
are  to  receive  a  strict  construction 
as  against  the  grantee ;  and  that,  as 
the  state  acts  for  the  public  good,  we 
should  expect  to  find  the  grant  con- 
sistent with  good  morals  and  the 
general  welfare  of  the  state  at  large 
and  of  the  particular  conununity  to 
be  affected." 

Applying  this  rule  to  the  grants 
made  under  the  Virginia  Oyster  Law, 
we  find  that  the  lease  is  made  only 
"for  the  purpose  of  planting  and 
propagating  oysters  thereon,"  and  it 
is  for  this  purpose  alone  that  the 
planter  is  authorized  to  use  and  oc- 
cupy such  ground,  that  is  to  say 
that,  while  any  citizen  might  have 
taken  oysters  therefrom  before  the 
grant,  afterwards  he  only  may  do  so, 
and  all  others  are  excluded  from  ei- 
ther planting  or  taking  oysters 
from  such  ground  during  his  term. 
This  marks  the  limit  of  his  right,  for 
there  is  nothing  to  indicate  that  any 
other  public  or  private  right  is  with- 
drawn, limited,  or  curtailed.  He 
does  not  take  a  fee-simple  title,  nor 
can  he  use  the  property  for  any 
other  purpose  except  for  that  stated 
in  the  statute,  and  hence  every  other 


DARLING  V.  NEWPORT  NEWS. 

( —  Ta.  —,  M  B.  B.  307.) 


761 


common 

land  for  oyutev 
^nltnre. 


Tight  theretofore  in  the  pablic  is  pre- 
served. Nor  is  there  any  language 
in  the  statute  indicating  any  intent 
to  destroy  or  impair  any  of  the  an* 
cient  rights  of  the  riparian  owners. 
In  Prior  v.  Swartz,  62  Conn.  132, 
18  L.R.A.  668,  36  Am.  St.  Rep.  333, 
25  Atl.  398,  it  is  expressly  decided 
that  the  right  of  the  riparian  own- 
^r  to  build  wharves  and  dig  channels 
to  connect  his  highland  with  naviga- 
ble waters  is  superior  to  the  right 
of  the  oyster  planter.  This  right  of 
the  riparian  owner  to  build  wharves 
is  everywhere  recognized.  Miller  v. 
Mendenhall,  19  Am.  St.  Rep.  231, 
note;  Norfolk  City  v.  Cooke,  27 
Gratt.  435. 

It  is  a  matter  of  common  knowl- 
edge, and  therefore  must  have  been 
within  the  contemplation  of  the  gen- 
eral assembly  when  the  law  was  en- 
acted, that  tiiere  are  vast  areas  of 
land  in  the  tidal  waters  of  Virginia, 

remote  from  the 
centers  of  popula- 
tion and  suitable 
for  oyster  culture. 
Hampton  Roads,  in 
ivhich  the  appellant  occupies  1J300 
acres  of  oyster-planting  ground,  of 
which  100  acres  is  alleged  to  be  pol- 
luted, is  a  large^  tidal,  navigable 
body  of  salt  water,  formed  by  the 
confluence  of  the  waters  of  the  At- 
lantic ocean,  Cheseapeake  bay,  the 
James,  Elizabeth,  and  Nansemond 
rivers,  Hampton  creek,  and  other 
smaller  streams.  That  some  of  its 
waters  have  been  long  polluted  and 
unfit  for  the  planting  of  oysters  for 
human  food  is  also  apparent  from 
Hampton  v.  Watson,  supra.  Upon 
its  shores,  or  closely  adjacent  there- 
to, are  the  cities  of  Norfolk,  Ports- 
mouth, Newport  News,  and  Hamp- 
ton, the  towns  of  Pho^us  and  Ke- 
coughtan,  and  great  railway  termi- 
nals and  coaling  stations.  There  is 
also  the  large  population  at  Fortress 
Monroe,  the  National  Soldiers' 
Home,  and  in  fact  along  the  entire 
adjacent  coast.  There  the  Federal 
government  has  recently  located 
large  military  and  naval  stations; 
and  is  building  an  immense  freight 
termfaii^  for  military  purposes.'   Up- 


on its  waters  innumerable  ships  of 
war  and  commerce,  domestic  and 
foreign,  constantly  float.  From  all  of 
these  sources  the  waters  of  Hamp- 
ton Roads  are  constantly  subject  to 
pollution  and  contamination,  such  as 
is  necessarily  incident  to  all  such 
roadsteads.  This  large  population 
is  destined  still  further  to  increase, 
and  hence  the  probable  sources  of 
contamination  will  be  increased. 

If  it  be  true  that  the  private  right 
of  the  appellant  to  continue  to  use 
and  occupy  this'  territory  for  the 
planting  of  oysters  has  been  so 
guaranteed  by  the  state  as  to  make 
his  rights  superior  to  the  mterest  of 
the  large  public  otherwise  entitled, 
within  proper  limits,  to  use  the 
waters  of  Hampton  Roads  for  its 
sewage,  then  the  burden  is  clearly 
upon  him  to  show  that  this  is  true. 
Until  this  is  shown,  it  is  unneces- 
sary to  discuss  the  proposition  so 
urgently  and  well  presented  in  the 
dissenting  opinion ;  that  is,  that  the 
general  assembly  possesses  unlimit- 
ed power  to  grant  absolute  property 
rights  in  the  lands  of  the  state  lying 
under  the  tidal  waters. 

That  the  right  claimed  by  the  city 
clearly  existed  before  the  enactment 
of  the  Oyster  Law  cannot  be  doubt- 
ed, and  the  legislature  cannot  be  pre- 
sumed to  have  intended  to  destroy 
this  ancient  and  undoubted  public 
right  in  the  absence  of  a  clear  and 
explicit  statute  indicating  such  pur- 
pose. We  think  the  more  rea&bnable 
view  of  the  statute  is  that  it  was  not 
conceived  that  it  would  be  thought 
desirable  to  continue  to  plant  oysters 
in  an  area  so  certain  ultimately  to  be 
polluted,  and  so  likely,  upon  inspec- 
tion by  the  Federal  and  state  author- 
ities, to  be  condemned  as  unsuitable 
for  that  purpose. 

This  construction  is  hot, 'as  the 
dissenting  opinion  suggests,  the  sub- 
stitution of  the  will  and  judgment  of 
this  court  for  the  will  and  judgment 
of  the  legislature,  but,  on  the  con- 
trary, ascertains  and  declares  the 
true  meaning  of  the  statute  in  ac- 
cordance with  the  will  and  judgment 
of  the  general  assembly,  'Which  not 
only  seeks  to  eni;ourage  oyster  eul- 
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ture,  but  has  also  expressly  author- 
ized cities  and  towns  to  construct 
sewers  within  or  without  their  lim- 
its. Acts  1908,  p.  624.  This  conclu- 
sion effectuatei9  both  of  these  pur- 
poses. The  bill  seeks  to  deny  to  the 
city  of  Newport  News  a  privilege 
which  is  freely  exercised  by  every 
ship  which  sails  on  these  waters, 
and,  except  as  restrained  by  local 
law,  by  every  individual  on  these 
shores. 

Under  the  Virginia  statute,  then, 
as  construed  by  tMs  court,  the  oys- 
ter planter  takes  his  right  to  plant 
and  propagate  oysters  on  the  public 
domain  of  the  commonwealth  in  the 

tidal  waters,  subject 
to  the  ancient  right 
of  the  riparian  own- 
ers to  drain  the  harmful  refuse  of 
the  land  into  the  sea,  which  is  the 
seWer  provided  therefor  by  nature; 
while  another  statute  (Acts  1916,  p. 
51 )  provides  for  the  examination  of 
such  oyster-planting  grounds  so  as 
to  discover  polluted  areas,  and  pro- 
hibits the  taking  of  oysters  there- 
from except  for  the  purpose  of  re- 
moving them  to  unpolluted  waters, 
there  to  remain  until  cleansed, 
purified,  and  made  suitable  for 
human  food. 
Affirmed. 

SimSy  J.,  dissenting: 

The  decision  of  this  case,  so  far  as 
the  right  of  recovery  of  damages 
is  concerned,  turns  upon  the  ques- 
tion whether  the  appellant  had  a  pri- 
vate right  of  property  in  the  oysters 
upon  or  in  the  oyster-planting 
ground  in  the  bill  mentioned. 

If  such  property  right  existed,  the 
city  of  Newport  News,  a  municipal 
corporation,  had  no  right  to  damage 
or  destroy  such  property  by  what 
would  have  been  a  private  nuisance 
at  common  law  if  created  by  a  pri- 
vate person.  1  Famham,  Waters,  §§ 
138b,  138c,  138d;  Gould,  Waters, 
§§  645,  546 ;  Joyce,  Nuisances,  §  284. 

Under  the  Constitution  of  Vir- 
ginia of  1902,  §  58,  the  legislative 
authority  of  the  city  does  not  shield 
it  from  liability  to  make  "just  com- 
pensation^'  for  "damage'^  it  may 
cause  to  private  property  by  acts 


since  that  Constitution  went  into  ef  • 
feet,  which  would  have  created  a  pri* 
vate  nuisance  at  common  law,  al- 
though such  property  be  not  "taken.'^ 
1  Famham,  Waters,  §  138d ;  note  in 
48  L.R.A.  691,  698,  et  seq. ;  Swift  & 
Co.  V.  Newport  News,  105  Va.  108, 
8  L.R.A.(N.S.)  404,  52  S.  E.  821; 
Rigney  v.  Chicago,  102  111.  64;  1 
Lewis,  Em.  Dom.  Sd  ed.  §§  16  to  61, 
108,  346,  356,  860,  861. 

As  said  in  the  syllabus  to  Hamp- 
ton V.  Watson,  119  Va.  95,  L.R.A. 
1916F,  189,  89  S.  E.  81 :  "There  is 
a  marked  and  well-defined  distinc- 
tion between  the  pollution  of  a  small 
non-navigable  stream  and  the  pollu- 
tion of  large  tidal  navigable  bodies 
of  salt  water;''  but  this  distinction, 
as  also  stated  by  such  syllabus,  ex* 
ists  only  "for  the  reason  that  in  the 
first  case  the  bed  of  the  stream  and 
the  waters  are  owned  by  the  riparian 
owners,  while  in  the  latter  case  the 
bed  of  the  navigable,  tidal  salt  water 
and  the  waters  themselves  are  owned 
and  controlled  by  the  state." 

With  respect  to  private  exclusive 
rights  of  ownership  which  may  be 
and  have  in  fact  been  acquired  from 
the  commonwealth,  there  is  no  dis- 
tinction between  the  liabilily  in  dam- 
ages for  a  pollution  injuriously  af- 
fecting such  private  property  rights 
in  tidal,  navigable  salt  waters  and 
the  beds  thereof,  and  for  a  pollution 
so  affecting  private  property  righte 
in  small  non-navigable  streams. 

Now  it  is  undoubtedly  true  that 
the  private  righte  of  ownership 
which  may  be  acquired  and  held  in 
tidal,  navigable  waters  and  the  beds 
thereof  must  be  acquired  from  the 
commonwealth,  and  must  be  held 
subject  to  such  regulations  as  it  may 
prescribe  for  the  protection  of  the 
public  interest.  It  is  also  true,  as 
said  in  Hampton  v.  Watoon,  119  Va.. 
at  pp.  98,  99 :  'The  tidal,  navigable 
salt  waters  and  the  beds  thereof  be- 
long to  the  commonwealth,  in  a  sov- 
ereign capacity,  for  the  benefit  of  all 
the  public,  and  cannot  be  disposed 
of  to  the  detriment  of  tiie  public  in- 
terest" (citing  a  number  of  authori- 
ties) • 

But  who  is  to  decide  whether  a 
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difiippsition  of  such  subject  in  any 
paracular  instance  is  in  detriment 
of  the  public  interest^  and  what  in- 
terest has  the  public  in  the  subject? 
These  are  different  questions,  which 
will  be  hereinafter  considered. 

And  it  is  unquestionably  true  that 
in  the  absence  of  such  exclusive  pri- 
vate property  rights,  acquired  from 
the  commonwealth,  the  pollution  of 
such  waters  and  the  beds  thereof  by 
sewage  discharged  therein  or  there- 
on by  private  persons,  corporations, 
or  municipalities,  whether  under 
legislative  authority  or  without,  can- 
not create  a  common-law  nuisance, 
so  long  as  only  such  waters  and  bed 
thereof  are  affected,  since  the  rights 
of  riparian  owners  in  such  case 
would  not  be  affected.  But,  as  is 
also  said  in  the  opinion  of  the  court 
in  the  case  last  cited,  referring  to  the 
holding  in  Illinois  C.  R.  Co.  v.  Illi- 
nois, 146  U.  S.  887, 36  L.  ed.  1018, 13 
Sup.  Ct.  Rep.  110,  such  sovereigTi 
ownership  in  the  conmionwealth  is 
held,  ''with  the  consequent  right  to 
use  or  dispose  of  any  portion  thereof 
when  that  can  be  done  without  sub- 
stantial impairment  of  the  interest 
of  the  public  in  the  waters.''  (Ital- 
ics supplied.) 

Now  it  is  settled  beyond  all  con- 
troversy that  exclusive  private  rights 
of  ownership  in  such  waters  and  in 
the  beds  thereof,  consisting  of  ex- 
clusive rights  of  fishery,  namely,  of 
shellfishery,  being  the  precise  rights 
which  were  acquired  by  appellant  in 
the  instant  case  from  the  common- 
wealth, may  be  acquired  from  the 
commonwealtii,  and  that  such  dis- 
position of  a  portion  of  the  sovereign 
ownership  by  the  latter  is  not  such 
an  impairment  of  the  interest  of  the 
public  in  the  waters  and  beds  there- 
of aforesaid  as  to  prevent  such  dis- 
position being  valid  and  effectual  to 
vest  in  private  persons  such  prop- 
erty rights.  2  Pamham,  Waters,  §§ 
870,  402. 

As  said  by  the  latter  learned  au- 
thor in  said  §  370  above  cited: 
'^igbtfl  of  Legislature  to  Grant  Ex- 
clusive Rights  in  Tidewater. — 
When  the  American  colonies  sepa- 
rated from  the  mother  country  and 

3  AL.R.— 48. 


99  a.  a,  307.) 
acquired  their  freedom,  they  ac- 
quired all  the  powers,  not  only  of 
the  Grown,  but  of  Parliament  also, 
and,  unless  restricted  by  the  C!on- 
stitution,  this  power  resides  in  the 
legislatures.  Parliament,  in  Eng- 
land, always  had  the  right  to  grant 
exclusive  fishery  rights  in  tide- 
waters. Reg.  V.  Robertson,  6  Can. 
S.  C.  62.  And  that  power  rests 
in  the  legislatures,  except  where 
it  is  withdrawn  from  them  by 
the  constitutions.  Com.  v.  Weath- 
erhead,  110  Mass.  175;  Rowe  v. 
Smith,  48  Conn.  444;  Chalker  v. 
Dickinson,  1  Conn.  382,  6  Am.  Dec. 
250;  Martin  v.  Waddell,  16  Pet.  867, 
869, 10  L.  ed.  997,  998 ;  Den  ex  dem. 
Russell  V.  Jersey  Co.  15  How.  432, 
14  L.  ed.  760;  Wooley  v.  Campbell, 
37  N.  J.  L.  163 ;  Carter  v.  Tinicum 
Fishing  Co.  77  Pa.  310 ;  Shreves  v. 
Liveson,  2  N.  J.  L.  247;  Munson  v. 
Baldwin,  7  Conn.  168;  Walker  v. 
Stone,  17  Wash.  578,  50  Pac.  488; 
Halleck  v.  Davis,  22  Wash.  393,  60 
Pac.  1116;  Com.  v.  Hilton,  174  Mass. 
29, 45  L.R.A.  475,  54  N.  E.  362.  And 
when  grante  to  private  individuals 
have  been  made,  they  are  valid  and 
will  be  upheld ;  so  that  there  may  be 
a  several  fishery  in  a  tidal  water. 
Fitzgerald  v.  Faunce,  46  N.  J.  L. 
536 ;  Den  ex  dem.  Bispham  v.  Rice, 
cited  in  Gough  v.  Bell,  22  N.  J.  L. 
463.'' 

As  stated  in  note  2  to  such  sec- 
tion: 'Tublic  fisheries  may  be 
leased  and  disposed  of  by  the  legis- 
lature in  any  manner  so  that  it  does 
not  interfere  with  or  impair  the  pub- 
lic right  of  navigation  or  the  power 
of  the  general  government  to  regu- 
late commerce  and  navigation  in 
bays  and  harbors.  Gough  v.  Bell, 
21  N.  J.  L.  156." 

In  §  402  above  cited,  the  same 
learned  author  last  quoted  says: 
"Public  Right  in  Shellfisheries.— • 
.  .  .  This  right  is  sub  ject  to  •  .  • 
grants  from  the  public  which  have 
placed  the  title  to  the  beds  in  pri- 
vate ownership.  Peck  v.  Lockwood, 
6  Day,  22;  Martin  v.  Waddell,  16 
Pet.  367,  10  L.  ed.  997;  Parker  v. 
Cutler  Milldam  Co.  20  Me.  353,  37 
Am.  Dec.  56 ;  Bagott  v.  Orr,  2  Bos. 
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ft  P.  472,  126  Eng.  Reprint,  1391, 
6  Revised  Rep.  668;  Paul  v.  Hazle- 
ton,  37  N.  J.  L.  106 ;  Moulton  v.  Lib- 
bey,  37  Me.  472,  59  Am.  Dec.  57; 
Weston  V.  Sampson,  8  Gush.  347,  54 
Am.  Dec.  764 ;  Proctor  v.  Wells,  103 
Mass.  216.  .  .  .  The  shellfisheries 
may,  however,  be  granted  to  private 
individuals  so  as  to  exclude  the  pub- 
lic right  of  fishing  there.  Com.  v. 
Manimon,  136  Mass.  456." 

And,  on  principle,  this  must  neces- 
sarily be  so  with  us.  For  the  sov- 
ereign, power  of  the  legislature  is 
unlimited  save  only  as  it  may  be 
limited  by  the  state  Constitution  or 
by  the  grant  of  powers  to  the  Fed- 
eral government  resulting  from  the 
Federal  Constitution ;  and,  when  nei- 
ther state  nor  Federal  Constitution 
contains  any  provision  limiting  the 
legislative  power  to  grant  a  private 
right  of  fishery,  such  as  held  by  the 
appellant  in  the  case  before  us  under 
grant,  lease,  from  the  legislature,  in 
tidal,  navigable  salt  waters  and  the 
beds  thereof,  for  the  courts  to  say 
that  such  legislative  power  is  limited 
by  a  rule  that  the  private  right  so 
granted  shall  not  interfere  with  the 
public  use  of  such  waters  and  beds 
thereof  for  the  discharge  of  sewage 
is  for  the  judicial  branch  of  the  gov- 
ernment to  usurp  the  function  of  the 
Constitution,  state  and  Federal,  and 
to  attempt  to  impose  a  limitation  up- 
on the  sovereign  power  of  the  legis- 
lature. The  bare  statement  of  the 
proposition  is  sufficient  to  refute  the 
contention  that  such  a  limitation  up- 
on the  legislative  power  exists  with 
us,  or  can  be  imposed  by  the  courts. 

In  England,  the  Crown  had  not 
the  same  plenitude  of  power  to  grant 
exclusive  private  rights  of  fishery  in 
tidal,  navigable  salt  waters  and  beds 
thereof,  at  least  not  after  Magna 
Charta,  so  as  to  interfere  with  the 
public  use  of  such  waters  and  beds 
thereof;  but  it  would  serve  no  use- 
ful purpose  to  attempt  here  the  dif- 
ficult task  of  delving  into  ancient 
rules  of  the  common  law,  which 
hedged  about  the  power  of  the 
Crown  when  attempted  to  be  exer- 
cised without  the  consent  of  Parlia- 
ment in  matters  affecting  the  jus 


publicum,  since  the  power  of  our  leg- 
islature is  not  measured  by  the  pow- 
«r  of  the  Crown  of  England.  It 
should  be  noted,  however,  that  in  the 
consideration  of  this  subject  it  must 
be  constantly  borne  in  mind  that 
much  which  is  found  in  the  books, 
of  text-writers  and  of  decisions,  with 
respect  to  the  inalienable  nature  of 
the  jus  publicum,  has  its  origin  in 
the  common-law  doctrine  touching 
the  limitations  above  alluded  to  upon 
the  power  of  the  Crown,  and  has  no 
correct  application  to  the  legislative 
power  in  the  premises. 

In  truth,  aside  from  the  public 
right  of  navigation,  which  falls 
within  the  control  of  the  Federal 
government  as  a  result  of  the  grant 
of  powers  to  the  latter  by  our  Fed- 
eral Constitution,  there  is  no  jus 
publicum,  or  public  right,  or  public 
interest  in  tidal,  navigable  salt  wa- 
ters or  the  beds  thereof,  except  such 
right  or  interest  as  the  public  is  per- 
mitted to  enjoy  by  legislative  suf- 
ferance or  legislative  grant.  And 
this  is  true  of  municipalities,  other 
corporations,  public  or  private,  and 
of  private  persons  composing  the 
public.  They  have  no  vested  rights 
in  the  premises  which  the  legislature 
cannot  take  away.  Such  rights  are 
subject  at  all  times  to  the  control  of 
the  legislature,  since  we  have  no  con- 
stitutional limitation  on  the  subject, 
as  aforesaid.  2  Famham,  Waters,  § 
870,  p.  1375. 

All  rights  claimed  by  municipali- 
ties, and  by  all  other  persons,  cor- 
porate or  individual,  to  use  such 
waters  or  beds  thereof  for  any  pur- 
pose, must  be  derived  from  the  com- 
monwealth, by  sufferance  or  by  leg- 
islative grant.  They  can  have  no 
other  source  of  origin.  As  to  origin, 
they  differ  not  at  all  from  all  titles 
and  rights  of  ownership  and  of  use 
of  lands  above  tidewater.  The  pri- 
vate right  or  title  to  all  such  things 
is  derivative  from  one  and  the  same 
source  alone,  the  commonwealth. 
See  McCready  v.  Virginia,  94  U.  S. 
391,  24  L.  ed.  at  page  248,  supra,  for 
reference  to  this  principle,  if  refer- 
ence be  needed. 

If,  therefore,  as  in  the  case  be- 
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fore  UB,  the  commonwealth,  acting 
through  the  legislature,  makes  a 
grant,  or  lease,  of  an  exclusive  pri- 
vate right  of  fishery  in  tidal,  naviga- 
ble waters  and  beds  thereof  to  an  in- 
dividual, the  appellant,  that  is  but 
an  exercise  of  the  sovereign  power 
of  the  commonwealth  to  do  what  it 
may  will  with  its  own;  no  constitu- 
tional limitation  existing  forbidding 
it  so  to  do,  by  that  grant,  or  lease, 
the  commonwealth  takes  away  from 
other  individuals  and  corporations, 
municipal  and  others,  the  privilege 
they  may  have  theretofore  enjoyed 
of  using  such  waters  and  beds  there- 
of by  sufferance  of  the  common- 
wealth. They  had  no  vested  right  in 
auch  use.  It  was  a  privilege  merely, 
just  as  soil  above  tidewater  belong- 
ing to  the  commonwealth  may  be 
used  in  common  by  all  or  any  of  its 
citizens,  until  there  is  a  private 
grant  thereof  from  the  common- 
wealth. Upon  such  private  grant  is- 
suing in  pursuance  of  legislative  en- 
actment, the  public  use  in  common 
must  cease. 

The  foregoing  assumes,  of  course, 
that  the  private  grant,  or  lease,  of 
exclusive  right  of  fishery  to  the  in- 
dividual instanced,  is  a  prior  grant, 
or  lease,  as  in  the  case  before  us. 
In  such  case,  if  another,  a  municipal 
corporation,  such  as  the  appellee,  for 
instance,  were,  since  the  Constitu- 
tion of  Virginia  of  1902  went  into 
effect,  to  invade  such  private  right 
of  fishery  UGQder  express  legislative 
authority,  such  authority  woidd  be 
null  and  void  under  S  58  of  Consti^ 
tution  of  Virginia  of  1902,  forbid- 
ding the  legislature  to  authorize  the 
taking  or  damaging  of  private  prop- 
erty for  public  use  without  just  com- 
pensation. 

Section  1338  of  the  Code  of  Vir- 
ginia  is  declaratory  of  the  common- 
law  rights  of  sovereignty  of  the 
commonwealth  of  Virginia  afore- 
said, pertaining  to  this  subject,  and 
specifically  refers  to  its  rights  "by 
special  grant"  to  withdraw  from  the 
use  *'in  common  by  all  the  people  of 
the  state,"  portions  of  "the  beds  of 
the  bays,  •  •  •  and  shores  of  the 
sea  within  the  jurisdiction  of  this 


commonwealth,"  and  to  vest  exclu- 
sive rights  of  property  in  such  por- 
tions thereof  in  private  persons,  ex- 
cept that  any  grant  of  such  exclusive 
private  property  rights  was  forbid- 
den to  be  issued  after  such  statute 
went  into  effect,  "in  any  natural  oys- 
ter bed,  rock,  or  shoal, .  whether  the 
said  bed,  rock,  or  shoal  shall  ebb 
bare  or  not."  Taylor  v.  Com.  102 
Va.  759,  102  Am.  St.  Rep.  865,  47 
S.  E.  875.  The  exception  contained 
in  such  statute  is  merely  a  declara- 
tion of  legislative  policy  by  way  of 
a  self-imposed  limitation  of  the  sov- 
ereign right  of  the  commonwealth 
to  "grant"  and  "pass  any  estate  or 
interest  of  the  commonwealth"  in 
such  natural  oyster  beds,  rock,  or 
shoal,  in  tidal,  navigable  waters. 
(The  rights  of  fishery  held  by  appel- 
lant do  not  include  "any  natural 
oyster  bed,  rock,  or  shoal.")  Ac- 
cordingly the  power  of  the  legisla- 
ture of  Virginia  to  authorize  by  stat- 
ute the  leasing  to  private  persons  of 
oyster  grounds  beneath  the  naviga- 
ble, tidal  waters  within  its  jurisdic- 
tion has  been  uniformly  recognized 
by  the  decisions  of  this  court.  And 
it  has  been  uniformly  held  that  such 
leases  confer  an  "exclusive  right 
[upon]  the  lessee  to  use  and  occupy 
the  land"  for  the  period  of  the  lease. 
As  said  by  this  court  in  Power  v. 
Tazewells,  25  Gratt.  786,  speaking  of 
such  a  lease :  "It  confers  in  fact  an 
exclusive  right  to  use,  occupy,  or 
take  the  profits  of  the  land  by  plant- 
ing or  sowing  oysters  upon  it." 

Such  a  private  right  of  property  is 
vested  by  such  a  lease  in  the  lessee  in 
the  bed  of  the  ground  beneath  the 
waters  that  the  lessee,  occupying 
the  precise  position  as  that  occupied 
by  the  appellant,  may  maintain  an 
action  of  unlawful  detainer  to  recov- 
er the  possession  thereof.  See,  to 
the  same  effect.  Hurst  v.  Dulany,  84 
Va.  701,  5  S.  E.  802;  Mears  v.  Dex- 
ter, 86  Va.  834, 11  S.  E.  538.  Such  a 
grant  of  exclusive  private  property 
right  Is  not  in  violation  of  the  power 
of  the  Congress  to  regulate  com- 
merce under  the  Federal  Constitu- 
tion, and  such  a  grant  confers  a 
property  right.     McCready  v.  Vir- 
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ginia»  supra.  The  existence  of  such 
property  rights  is  also  recognized  by 
statute  in  Virginia.  Section  2187a, 
Code  of  Virginia,  provides  that 
'i;he  interest  in  said  oyster  planting 
ground  shall  be  construed  to  be  a 
chatter  real,  and  shall  at  the  death 
of  the  renter  pass  into  the  hands  of 
the  personal  representatives  for  the 
benefit  of  creditors  and  the  heirs  of 
the  decedent,^'  etc. 

Therefore,  as  against  the  private 
properly  rights  of  appellant,  ac- 
quired in  pursuance  of  statute  of  the 
commonwealth  of  Virginia,  the  acts 
of  the  appellee  complained  of  created 
what  would  have  been  at  common 
law  a  private  nuisance  if  created  by 
a  private  person,  and  for  which  the 
appellee  is  liable  to  appellant  in 
damages  to  the  extent  of  making  the 
"just  compensation"  required  by  § 
68  of  the  Constitution  of  1902  of 
Virginia.  Huffmire  v.  Brooklyn, 
162  N.  Y.  584,  48  L.R.A.  421,  57  N. 
E.  176.  As  said  in  the  latter  case : 
'The  plaintiffs  contend  that  the  cast- 
ing of  noxious  and  destructive  sub- 
stances upon  their  oyster  bed  was 
not  a  consequential,  but  a  direct,  in- 
jury. The  defendant  insists  that  the 
discharge  of  the  sewer  in  question 
into  the  waters  of  Mill  creek  is  sim- 
ply the  consequential  result  of  obedi- 
ence to  the  legislative  mandate,  and 
that,  in  the  absence  of  negligence  on 
the  part  of  the  municipal  authorities 
in  the  construction  and  operation  of 
said  sewer,  the  defendant  is  not  lia- 
ble. Applying  the  rule  which  the  de- 
fendant invokes  in  all  its  force  and 
breadth,  we  think  this  case  falls  di- 
rectly within  the  constitutional  in- 
hibition against  the  taking  of  prop- 
erty without  compensation.  The 
plaintiffs  were  lawfully  in  posses- 
sion of  a  piece  of  land  under  water 
upon  which  they  had  planted  a  bed 
of  oysters.  They  held  their  title  un- 
der legislative  authority,  which  was 
as  ample  and  unquestioned  as  that 
under  which  defendant's  sewer  was 
constructed.  Although  this  land  was 
under  public  waters,  it  was  as  much 
the  private  property  of  the  plaintiffs 
as  though  it  had  been  a  tract  of  farm 
land  held  under  a  lease  from  the 


town  of  Flatlands  under  legislative 
authority.  The  act  of  the  defendant 
in  pouring  its  sewage  upon  this  land 
was  not  consequential.  It  was  as 
direct  as  though  it  had  been  dis- 
charged upon  a  piece  of  land  owned 
or  rented  by  the  plaintiffs,  and  used 
for  farming  or  gardening  purposes. 
In  the  latter  case  a  municipal  corpo- 
ration could  not  successfully  defend 
its  trespass  because  it  was  acting 
under  legislative  authority,  or  be- 
cause its  sewage  had  been  carried  to 
the  lands  of  the  person  complaining 
over  the  lands  of  others.  The  fact 
that  plaintiffs'  land  was  under  pub- 
lic water,  and  that  defendant's  sew- 
age was  discharged  upon  it,  after 
passing  through  300  feet  of  public 
water,  the  land  under  which  was  not 
in  the  possession  or  control  of  the 
plaintiffs,  does  not  differentiate  this 
case  in  principle  from  the  illustra- 
tive case  of  a  discharge  of.  sewage 
upon  surface  lands.  In  either  case 
the  injury  is  so  direct  as  to  amount 
to  an  invasion  of  a  private  right, 
which  no  legislative  sanction  or  di- 
rection can  justify  or  excuse.  These 
views  are,  we  think,  sustained  by 
abundant  authorily.'' 

The  Constitution  of  the  state  of 
New  York  contains  no  provision  re- 
quiring compensation  to  be  paid  for 
private  property  "damaged"  for  the 
public  use,  such  as  the  Constitution 
of  Vir^nia  of  1902,  §  68,  but  only 
such  a  provision  as  to  the  'taking" 
of  private  property.  But  under  l£e 
view  taken  by  the  New  York  courts 
of  the  subject,  also  taken  in  Massa- 
chusetts, and  in  a  few  other  jurisdic- 
tions, a  physical  invasion  of  private 
property  as  the  result  of  public  use 
is  held  to  be  a  ''taking"  within  that 
constitutional  provision.  It  is  true 
that  in  Virginia,  prior  to  its  Consti- 
tution of  1902,  a  stricter  rule  ob- 
tained, and  nothing  short  of  an  ac- 
tual "taking"  of  private  properly 
for  public  use  was  held  to  come  with- 
in ^e  former  constitutional  provi- 
sion in  this  state  on  the  subject, 
which,  like  the  New  York  Constitu- 
tion, required  compensation  to  be 
made  only  for  a  "taking"  of  private 
property  for  public  use.    Hence,  in- 
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deed,  the  amendment  of  our  Consti* 
tution  in  1902,  adding  in  §  68  there- 
of the  words,  '^or  damaged/'  De* 
bates,  Const.  Convention,  1901-02» 
pp.  697  et  seq. 

Therefore  the  case  of  Huffmire  v. 
Brooklyn,  supra,  is  directly  in  point 
as  to  what  the  holding  in  this  case 
before  us  should  be  under  our  pres* 
ent  Constitution. 

The  appellee  relies  upon  the  cases 
of  Hampton  v.  Watson,  119  Va.  96, 
L.RJ^.1916F,  189,  89  S.  E.  81 ;  Sea- 
mJEtn  V.  New  York,  176  App.  Div, 
608, 161  N.  Y.  Supp.  1002 ;  Sayre  v. 
Newark,  60  N.  J.  Eq.  361, 48  L.R.A. 
722,  83  Am.  St  Rep.  629,  46  Atl. 
986 ;  Doremus  v.  Paterson,  66  N.  J. 
Eq.  711,  66  Atl.  304;  Merrifield  v. 
Worcester,  110  Mass.  216,  14  Am. 
Rep.  692 ;  Haskell  v.  New  Bedford, 
108  Mass.  208-214;  Grey  ex  rel. 
Simmons  v.  Paterson,  60  N.  J.  Eq. 
386,  48  L.R.A.  717,  83  Am.  St.  Rep. 
642,  46  Atl.  996.  But  in  these  cases 
either  there  did  not  exist  in  tlie 
plaintifF^any  property  right  acquired 
from  the  commonwealth,  or,  if  it  did, 
it  was  not  'taken"  or  "damaged"  by 
the  acts  complained  of,  within  the 
meaning  of  the  constitutional  provi- 
sion on  the  subject. 

In  the  Hampton  v.  Watson  Case, 
supra,  it  is  true  that  the  opinion  of 
this  court  rested  the  decision  upon 
the  ground  that  "the  beds  and 
waters  of  Hampton  creek  [in  ques- 
tion in  that  case],  .  .  •  being 
tidal,  navigable  salt  waters,  are  held 
in  trust  by  the  state  of  Virginia  for 
the  public,  and  cannot  be  granted  to 
an  individual  so  as  to  impair  the 
public  interests  therein,  or  the  use 
thereof." 

But  the  public  use  of  such  beds 
and  waters  which  the  court  had  in 
mind,  and  of  which  it  was  speaking 
in  that  case,  was  a  use  which,  long 
prior  to  the  institution  of  plaintiff's 
action  in  1916,  had  taken  actual  pos- 
session of  sudi  beds  and  waters  as 
a  dumping  ground  for  the  discharge 
of  sewage,  to  the  extent  of  complete- 
ly polluting  the  ground  of  plaintiff, 
80  that  it  was  unfit  for  his  purposes 
before  his  action  was  instituted. 
The  facts  in  that  case  were  that. 


long  prior  to  the  institution  of  the 
plaintiff's  action  in  1916,  to  wit,  in 
1899-1900,  the  city  of  Hampton  con- 
structed its  sewer  system  and  put 
it  in  operation,  discharging  into 
Hampton  creek,  and  in  1908  made 
additions  thereto  and  put  same  in 
operation,  having  the  same  place  of 
discharge.  And  this  was  not  aU. 
From  a  time  prior  to  1908  there  were 
private  sewer  systems  emptjong  into 
the  same  place  established  by  the 
county  poorhouse,  the  National  Sol- 
diers' Home,  with  over  3,000  in- 
mates, the  normal  school,  with  1,100 
inmates,  and  other  private  sewers 
and  closets,  which  were  not  connect- 
ed with  any  sewer  of  the  defendant 
city,  and  which  continuously  drained 
and  emptied  directly  into  Hampton 
creek.  And,  as  said  in  said  opinion : 
"The  evidence  shows  that  the  sewer- 
age from  these  private  sources  is 
many  times  more  than  sufficient  to 
pollute  the  waters  in  question,  so  as 
to  forbid  the  sale  of  oysters  directly 
therefrom." 

As  also  stated  in  such  opinion :  "It 
further  appears  that  in  tiie  summer 
of  1909  the  oyster  planters  in  Hamp- 
ton creek  were  nqtified  by  the  health 
officer  of  the  county  that  those  wa- 
ters were  too  polluted  to  permit  the 
sale  of  oysters  therefrom,  and  again 
in  1914  the  United  States  health  au- 
thorities made  an  examination,  and 
found  that  the  waters  were  too  pol- 
luted for  oysters  to  be  sold  directly 
therefrom,  and  thereupon  the  pure 
food  and  dairy  department  of  the 
state  of  Virginia  notified  the  defend- 
ant in  error,  among  others,  that 
they  would  not  be  permitted  to  sell 
their  oysters  without  first  trans- 
planting them  to  unpolluted  waters." 

In  that  case  the  plaintiff's  right  to 
maintain  his  action  necessarily  de- 
pended upon  fajs  having  had  an  ex- 
clusive private  right  of  ownership, 
an  exdusive  private  right  of  fishery, 
in  the  tidal  waters  and  bed  thereof 
in  question,  as  of  the  time  his  al- 
leged cause  of  action  arose.  Plainly, 
under  the  facts  of  that  case,  he  did 
not  have  such  exclusive  private 
proper^  right  at  the  time  his  alleged 
cause  of  action  arose,  since  the  city 
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of  Hampton,  by  its  sewer  system  es* 
tablished  and  begun  in  operation  in 
1899-1900  and  enlarged  in  1908, 
certainly  by  1914  (five  years  having 
expired  after  the  injury  therefrom 
began)  had  acquired  a  statutory 
right  to  discharge  its  sewage  in  the 
locality  in  question.  Virginia  Hot 
Springs  Co.  v.  McCray,  106  Va.  461, 
10  L.R.A.(N.S.)  465,  56  S.  E.  216, 
10  Ann.  Cas.  179 ;  Southern  R.  Co.  v. 
McMenamin,  113  Va.  121,  78  S.  E. 
980 ;  Magruder  v.  Virginia-Carolina 
Chemical  Co.  120  Va.  352,  91  S.  E. 
121.  The  Hampton  v.  Watson  Case, 
therefore,  presented  the  question 
whether  a  plaintiff;  claiming  an  ex-- 
elusive  private  right  of  fishery  un- 
der grant  (lease)  from  the  common- 
wealth, which  he  had  lost,  by  reason 
of  the  bar  of  the  Statute  of  Limita- 
tions, before  he  instituted  his  action, 
because  of  public  use  in  conflict  with 
such  private  right,  could  yet  main- 
tain his  action.  That  was  a  very 
different  question  from  the  one  pre- 
sented in  the  instant  case,  where  the 
appellant  held  and  owned,  at  the 
time  his  alleged  cause  of  action 
arose,  an  exclusive  private  right  of 
fishery  under  grant  (lease)  from  the 
commonwealth,  which  he  had  not 
lost  before  he  instituted  his  action. 

What  is  said,  therefore,  in  the 
Hampton  v.  Watson  Case,  should  be 
construed  in  the  light  of  the  facts  of 
that  case. 

Moreover,  as  said  in  Williams 
Printing  Co.  v.  Saunders,  113  Va. 
156,  at  page  179,  73  S.  E.  472, 
478,  Ann.  Cas.  1913E,  693:  "The 
value  of  a  case  as  a  precedent  is  af- 
fected by  the  consideration  that  the 
precise  point  for  which  it  is  relied 
upon  as  authority  was  presented  in 
argument  and  considered  by  the 
court." 

It  seems  that  in  the  Hampton  v. 
Watson  Case  the  point  was  not  pre- 
sented in  argument  that,  by  the  pro- 
vision of  §  58  of  the  Constitution  of 
Virginia  of  1902,  the  authority  of 
the  legislature  to  authorize  a  munici- 
pality to  damage  private  property 
for  public  use  without  just  compen- 
sation was  taken  away,  so  that  the 
damnum  absque  injuria  rule  applied 


by  the  court  in  that  case  should  not 
have  been  applied.  Certainly,  that 
point  was  not  considered  by  the 
court,  as  appears  from  the  opinion* 
Therefore,  for  this  reason  also,  the 
Hampton  v.  Watson  Case  should  not 
be  considered  as  decisive  of  the  in- 
stant case.  But  if  that  case  can  be 
construed  to  apply  to  the  instant 
case,  it  can  only  be  upon  the  ground 
that  it  holds  that,  an  exclusive  pri- 
vate right  of  fishery  cannot  be  grant- 
ed by  the  commonwealth.  Such  a 
holding  would  be  unsound  because 
in  conflict  with  the  principle  of  law 
involved  and  the  settled  law  on  the 
subject,  as  above  noted.  Hence  I 
am  of  opinion  that  the  Hampton  v. 
Watson  Case  cannot  properly  rule 
the  instant  case. 

In  Seaman  v.  New  York,  176  App. 
Div.  608,  161  N.  Y.  Supp.  1002,  the 
plaintiff  had  no  property  right  which 
he  had  acquired  of  the  common- 
wealth in  the  tidal  water  in  question^ 
nor  in  the  bed  thereof. 

In  Sayre  v.  Newark,  60  N.  J.  Eq» 
361,  48  L.R.A.  722,  83  Am.  St.  Rep. 
629,  45  Atl.  985,  there  was  no  pri- 
vate property  right  in  the  bed  of  the 
stream  acquired  from  the  common- 
wealth, nor  was  there  any  "taking" 
of  the  property  right  in  question. 
It  was  merely  a  riparian  property 
right  which  was  "damaged."  The 
Constitution  of  New  Jersey  contains 
no  provision  against  private  prop- 
erty being  "damaged"  for  public  use 
wi^out  just  compensation,  but  only 
such  provision  as  to  a  "taking"  of 
private  property  for  public  use.  In 
New  Jersey,  the  construction  of  the 
latter  provision  by  its  courts  is  the 
same  as  the  Virginia  doctrine  on 
that  subject  before  our  Constitution 
of  1902.  Hence  that  case  is  not  au- 
thority in  point  on  the  question  un- 
der consideration,  under  the  latter 
Constitution. 

In  Doremus  v.  Paterson,  65  N.  J. 
Eq.  711,  55  Atl.  304,  the  stream  af- 
fected by  the  pollution  was  above 
tidewater,  and  the  plaintiff  had  ac- 
quired no  property  right  in  tli^ 
water  in  question. 

In  Merrifield  v.  Worcester,  110 
Mass.  216,  14  Ahl  B^.  692,  the 
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property  right  affected  was  a  ripari- 
an right  only,  not  a  right  in  the  bed 
of  the  stream.  The  court  remarked 
that  it  was  not  an  "acquired  prop- 
erty right  in  possession."  However, 
that  case  is  to  some  extent  distin- 
guished by  a  holding  of  the  court 
somewhat  peculiar  to  Massachusetts 
(1  Farnham,  Waters,  §  138c);  and, 
further,  it  rests  upon  an  application 
of  the  doctrine  of  damnum  absque 
injuria,  which  has  not  been  sanc- 
tioned in  Virginia.  Arminius  Chem. 
Co.  V.  Landrum,  113  Va.  7, 38  L.R.A. 
(N.S.)  272,  73  S.  E.  459,  Ann.  Cas. 
1913D,  1075. 

In  Haskell  v.  New  Bedford,  108 
Mass.  208,  214,  among  the  plaintiff's 
property  rights  was  one  which  he 
had  acquired  from  the  common- 
wealth, and  that  was  a  title  to  the 
channel  of  the  river  underneath  tide- 
water, by  virtue  of  a  certain  statute 
of  the  state  of  Massachusetts.  As  to 
that  right  the  court  in  its  opinion 
says :  **But  the  right  conferred  up- 
on the  city  of  New  Bedford  to  lay 
out  common  sewers  'through  any 
streets  or  private  lands'  does  not  in- 
clude the  right  to  create  a  nuisance, 
public  or  private,  upon  the  property 
of  the  commonwealth,  or  of  an  in- 
dividual, within  tidewater.  Hale  de 
Mortibus  Maris,  chap.  7,  in  Har- 
grave's  Law  Tracts,  85 ;  Richardson 
V.  Boston,  19  How.  263, 270, 15  L.  ed. 
639,  642,  and  24  How.  188,  193,  16 
L.  ed.  625,  627 ;  Proprietors  of  Locks 
&  Canals  v.  Lowell,  7  Gray,  223; 
Sherman  v.  Tobey,  3  Allen,  7 ;  Atty. 
Gen.  V.  Birmingham,'  4  Kay  &  J.  528, 
70  Eng.  Reprint,  220,  6  Week.  Rep. 
811 ;  Atty.  Gen.  v.  Leeds,  L.  R.  5  Ch. 
583,  39  L.  J.  Ch.  N.  S.  711, 19  Week. 
Rep.  19." 

And  the  court  held  that  the  city» 
notwithstanding  its  legislative  au- 
thority to  establish  its  sewers  as  it 
did,  discharging  into  the  bed  of  the 
channel  of  the  said  river,  was  liable 
in  damages  to  the  plaintiff  for  the 
injury  done  him  by  the  accumula- 
tion of  sewage  in  such  river  bed  be- 
low tidewater,  and  filling  it  up,  that 
being  a  private  nuisance;  and  re- 
versed the  court  below  on  ihis  point 
for  holding  to  the  contrary.     See 
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pages  214,  216,  216,  of  the  report 
of  that  case  in  108  Mass.  Indeed  the 
court  in  that  case  went  farther  and 
held  that  "against  the  continuance 
of  such  a  nuisance,  if  clearly  proved, 
equity  will  also  grant  relief  by  in- 
junction" (citing  a  number  of 
cases). 

See  108  Mass.  p.  216. 

In  Grey  ex  rel.  Simmons  v.  Pater- 
son,  60  N.  J.  Eq.  385,  48  L.R.A.  717, 
83  Am.  St.  Rep.  642,  45  Atl.  995,  the 
plaintiffs  at  whose  relation  the  suit 
was  brought  were  riparian  owners, 
and  those  whose  lands  bordered  on 
the  river  at  tidewater  had  acquired 
no  property  right  in  the  tidal  waters 
or  beds  thereof;  such  right  still  re- 
mained in  the  commonwealth. 

There  is  nothing  in  the  cases  of 
Taylor  v.  Com.  102  Va.  768, 102  Am. 
St.  Rep.  865,  47  S.  E.  875 ;  New- 
port News  Shipbuilding  &  Dry  Dock 
Co.  V.  Jones,  105  Va.  503,  6  L.R.A. 
(N.S.)  247,  54  S.  E.  314;  Illinois  C. 
R.  Co.  V.  Illinois,  146  U.  S.  387,  36 
L.  ed.  1018, 13  Sup.  Ct.  Rep.  110,  or 
Coxe  V.  State,  144  N.  Y,  396,  39  N. 
E.  400,  cited  in  the  opinion  of  this 
court  in  Hampton  v.  Watson,  119 
Va.  95,  L.R.A.1916F,  189,  89  S.  E. 
81,  which  is  in  any  way  in  conflict 
with  the  holding  in  the  case  of  Huff- 
mire  V.  Brooklyn,  162  N.  Y.  584,  48 
L.R.A.  421,  57  N.  E.  176. 

It  is  true  that,  in  the  opinion  in 
the  case  of  Coxe  v.  State,  just  men- 
tioned, there  is  a  distinction  sought 
to  be  made  between  the  character  of 
the  title  vested  in  the  commonwealth 
with  respect  to  tidal  navigable  wa- 
ters and  the  beds  thereof  and  the 
character  of  such  title  with  respect 
to  land  above  tidewater.  But  for  the 
reasons  indicated  above,  both  on 
principle  and  upon  authority,  such  a 
distinction  cannot  be  sound.  The 
opinion  confuses  the  character  of 
title  vested  in  the  Crown  in  England 
with  that  vested  in  our  American 
commonwealths,  and  attributes  to 
the  latter  limitations  which  in  truth 
have  and  can  have  no  existence  un- 
less imposed  by  Constitution,  state 
or  Federal.  A  detailed  discussion  of 
the  authorities  referred  to  in  such 
case  would  make  this  even  more 
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manifeBt,  but  that  would  needlessly 
prolong  this  opinion,  since  what  is 
said  in  Coxe  v.  State  on  the  subject 
under  consideration  does  not  contra- 
vene the  power  of  the  legislature  to 
grant  an  exclusive  private  right  of 
fishery  which  does  not  interfere  with 
the  powers  vested  in  the  Federal 
government  under  the  Federal  Con- 
stitution to  control  navigation  and 
regulate  commerce.  Such  a  grant, 
even  under  the  position  taken  in 
that  case,  would  be  considered  a  rea- 
sonable exercise  by  the  state  of  its 
legislative  power,  and  valid  to  vest 
exclusive  private  right  of  fishery, 
and  hence  such  case  is  not  in  conflict 
with  the  case  of  HufFmire  v.  Brook- 
lyn, supra. 

What  the  case  of  Coxe  v.  State, 
supra,  decided  was  that  a  legislative 
grant  to  a  private  individual  or  cor- 
poration to  dike  off  a  part  of  the  tid- 
al, navigable  salt  waters,  and  fill  in 
so  as  to  reclaim  the  beds  underneath 
such  waters,  was  void  because  in 
conflict  with  the  Federal  Constitu- 
tion, granting  to  the  Federal  govern- 
ment the  exclusive  power  to  regulate 
foreign  and  domestic  commerce. 
There  is  nothing  in  that  holding  in 
conflict  with  either  the  Huffmire  v. 
Brookljm  Case,  or  what  has  been  said 
above  on  the  fundamental  principle 
involved. 

That  case  also  rests  its  decision  on 
the  ground  that  the  act  of  the  legis- 
lature in  question  was  void  under 
the  New  York  state  Constitution,  be- 
cause it  embraced  more  than  one 
subject;  but  that  ground  is,  of 
course,  foreign  to  the  subject  we 
have  under  consideration,  and  is 
merely  referred  to  as  further  show- 
ing that  the  court  did  not  rest  its  de- 
cision of  the  case  upon  the  distinct 
tion  sought  to  be  made  in  its  opinion, 
as  aforesaid,  with  respect  to  the 
character  of  title  vested  in  the  com- 
monwealth to  tidal,  navigable  waters 
and  the  beds  thereof. 

There  is  nothing  in  the  cases  of 
Scranton  v.  Wheeler,  Greenleaf 
Johnson  Lumber  Co.  v.  Garrison, 
Willink  V.  United  States,  or  State  v. 
Cleveland,  cited  in  the  majority 
opinion,  in  conflict  with  what  has 


been  said  above.  Those  cases  con- 
cern the  power  of  the  Federal  gov- 
ernment under  the  Federal  Constitu- 
tion. They  hold,  in  effect,  that  no 
private  property  right  in  navigable 
waters  and  the  beds  thereof  can  be 
acquired  or  held  as  against  the  pow- 
er of  the  Federal  government  to  con- 
trol navigation  and  regulate  com- 
merce, conferred  upon  the  latter  by 
the  Federal  Constitution. 

I  have  no  difference  with  the  ma- 
jority opinion  on  the  subject  that, 
as  stated  in  such  opinion,  ''grants  in 
derogation  of  the  common  or  public 
right  are  always  strictly  construed 
against  the  grantee.  Nothing  passes 
except  what  is  granted  specifically, 
or  by  necessary  implication.'^  Illi- 
nois C.  R.  Co.  V.  Illinois,  146  U.  S. 
469,  36  L.  ed.  1048, 13  Sup.  Ct.  Rep. 
110,  cited  in  tibe  majority  opinion, 
and  numerous  other  authorities 
which  might  be  cited,  so  holding  in 
effect.  But  after  giving  full  force 
and  effect  to  this  rule,  as  we  have 
seen  from  a  consideration  of  the  Vir- 
ginia statute  law  on  the  subject,  such 
statute  law  is  free  from  all  ambigui- 
ty and  all  uncertainty,  and  plainly 
and  unquestionably  has  made  the 
grant  to  the  appellant  of  the  ex- 
clusive rights  of  fishery  afore- 
said, in  the  locality  aforesaid,  "for 
the  purpose  of  planting  and  propa- 
gating oysters  thereon."  And  such 
grant  was  accepted  by  the  appellant, 
and  he  entered  into  the  possession 
thereof  before  the  appellee  acquired 
any  rights  under  the  legislative 
grant  of  authority  to  it,  as  a  munici- 
pality, to  construct  its  new  sewerage 
system  and  to  discharge  its  sewage 
therefrom,  complained  of  by  appel- 
lant. The  circumstance  that  the  fee 
simple  was  not  granted  to  the  appe- 
lant seems  to  me  to  be  wholly  im- 
material. Other  property  rights  are 
just  as  sacred,  may  be  of  the  same 
value,  and  are  just  as  much  entitied 
to  protection  as  are  fee-simple  in- 
terests in  property.  The  point  is 
that  exclusive  private  property 
rights  were  ''specifically''  granted  to 
and  derived  by  the  appellant  under 
legislative  enactments  of  the  com- 
monwealth of  Virginia;  and  such 
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rights  were  so  acquired  by  the  appel- 
lant before  any  conflicting  rights 
were  acquired  by  the  appellee  under 
its  legislative  authority.  The  aew 
sewer  and  the  discharge  of  sewage 
thereCrom,  complained  of  by  appel- 
lant, was  not  begun  by  appellee  until 
1907,  after  the  Constitution  of  Vir- 
ginia of  1902  went  into  effect.  If 
prior  to  such  Constitution  the  appel- 
lee had  any  legislative  authority  to 
discharge  its  sewage  to  the  damage 
of  said  private  rights  of  appellant 
without  liability  to  him  in  damages, 
such  authority  was  annulled  by  the 
provision  of  such  Constitution  (§ 
58)  above  referred  to.  Swift  &  Co. 
V.  Newport  News,  105  Va.  108,  8 
L.R.A.(N.S.)  404,  52  S.  E.  821,  su- 
pra,  and  other  authorities  cited 
above  on  this  subject.  Hence  in  1907 
and  thereafter,  when  the  appellee 
committed  the  acts  complained  of, 
creating  what  would  be  a  private 
nuisance  if  created  by  an  individual, 
the  appellant's  private  property 
rights  aforesaid  were  protected  by 
such  constitutional  provision,  and 
the  legislative  authority  relied  on  by 
appellee  could  furnish  no  warrant  to 
damage  such  property  rights  as 
aforesaid,  and  no  shield  to  it  from 
liability  for  damages  therefor. 

The  majority  opinion  refers  to 
certain  authorities  on  the  subject  of 
the  rights  of  riparian  owners  of  real 
estate  bordering  upon  navigable 
waters.  I  have  no  difference  with 
those  authorities.  The  rights  of  such 
riparian  owners  exist  at  common 
law  and  under  statute.  Such  rights 
are  well  settled  by  the  authorities, 
and  it  is  firmly  established  that  such 
rights,  unless  derived  from  legisla- 
tive authority^  never  extend  beyond 
the  low-water  mark  into  navigable, 
tidal  salt  waters,  or  upon  the  beds 
thereof.  The  right  to  build  wharves 
extending  beyond  the  low-water 
mark  of  navigable,  tidal  salt  waters 
must  be  derived  from  legislative 
grant.  Taylor  v.  Com.  102  Va.  759, 
102  Am.  St.  Rep.  865,  47  S.  E.  875 ; 
Newport  News  Shipbuilding  ft  Dry 
Dock  Co.  V.  Jones,  105  Va.  608,  509, 
6  L.R.A.(N.S.)  247,  64  S.  E.  314. 
Hence  the  alleged  right  of  a  munic- 
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ipality,  relied  on  by  appellee  in  the 
instant  case,  to  discharge  sewage 
into  the  waters  aforesaid  and  upon 
the  beds  thereof  is  not  the  right  of 
a  riparian  owner,  and  the  authorities 
referred  to  in  the  majority  opinion 
on  this  subject  have  no  bearing  in 
principle  or  controlling  application 
to  the  instant  case,  as  I  must  say, 
with  all  due  deference. 

My  view  is  that  the  right  of  the 
appellee,  on  which  it  relies  in  this 
case,  can  be  nowhere  found  unless 
under  its  legislative  authority ;  and, 
as  above  stated,  it  cannot  be  found 
under  that  authority. 

The  remaining  authorities  cited  in 
the  majority  opinion,  not  referred 
to  above,  of  note  to  case  of  Winchell 
V.  Waukesha,  84  Am.  St.  Rep.  921- 
923,  and  9  R.  C.  L.  682,  confirm  the 
correctness  of  the  conclusion  of  this 
dissenting  opinion.  There  is  noth- 
ing in  the  Act  of  Assembly  of  1908, 
page  624,  referred  to  in  the  majority 
opinion,  to  the  contrary.  Indeed, 
the  latter  act  expressly  provides  that 
the  municipality  shall  "acquire"  the 
land  necessary  to  operate  its  sewers 
"by  purchase,  condemnation,  or  oth- 
erwise," and  does  not  contemplate 
the  damaging  of  any  private  prop- 
erty rights  without  due  compensa- 
tion. 

Hence,  upon  principle  and  upon 
authority,  I  think  the  appellee,  upon 
the  case  made  by  the  allegations  of 
the  bill,  is  liable  in  damages  to  the 
appellant  to  the  extent  of  the  just 
compensation  required  to  be  paid  by 
§  68  of  the  Constitution  of  Virginia 
of  1902. 

The  learned  judge  of  the  court  be- 
low would  have  so  held,  as  appears 
from  the  decree  appealed  from,  bujt 
for  the  supposed  binding  authority 
to  the  contrary  of  the  case  of  Hamp- 
ton V.  Watson,  119  Va.  95,  L.R.A. 
1916F,  189, 89  S.  E.  81.  For  the  rea- 
sons stated  above,  I  do  not  consider 
the  latter  case  authority  to  the  con- 
trary. And  if  it  were,  I  am  con- 
vinced that  upon  principle  and  au- 
thority, as  aforesaid,  it  should  be 
overruled. 

It  is  not  intended  by  ansrthing 
which  is  said  abovie  to  intimate  liat 
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I  think  an  injunction  should  be 
granted  in  the  instant  case.  The 
granting  or  refusal  of  an  injunction 
would  depend  upon  other  consider- 
ations. 

Where  a  municipal  corporation 
has  at  great  expense  constructed  and 
put  in  operation,  and  used  for  a  long 
time,  a  system  of  sewerage,  an  in- 
junction should  be  refused  on  the 
ground  that  it  would  be  inequitable 
to  give  such  relief,  where  relief  can 
be  otherwise  afforded,  as  by  making 
just  compensation  in  damages.  Grey 
ex  rel.  Simmons  v.  Paterson,  60  N. 
J.  Eq.  385,  48  L.R.A.  717, 83  Am.  St. 


Bep.  642,  45  Att.  995.  Many  other 
authorities  might  be  cited  to  the 
same  effect. 

F,pr  the  reasons  stated  above,  I 
am  constrained  to  dissent  from  the 
majority  opinion. 

Petition  for  writ  of  certiorari  de- 
nied by  the  Supreme  Court  of  the 
United  States,  October  28,  1918  (U. 
S.  Adv.  Ops.  1918-19,  p.  14)  248  U. 
S.  567,  63  L.  ed.  — ,  39  Sup.  Ct.  Rep. 
9.  Affirmed  by  the  Supreme  Court 
of  the  U.nited  States,  April  28,  1919 
(U.  S.  Adv.  Ops.  1918-19,  p.  451) 
_  u.  S.  — ,  63  L.  ed.  — ,  39  Sup.  Ct. 
Rep.  371. 


ANNOTATION. 
Pc^lioii  of  oyster  beds. 


In  Virginia,  the  rule  as  laid  down  in 
Hampton  v.  Watson  (1916)  119  Va. 
95,  L.R.A.1916F,  189,  S9  S.  E.  81,  and 
followed  in  the  reported  case  (Dar- 
ling v.  Newport  News,  ante,  748), 
which  has  been  affirmed  by  the  Su- 
preme Court  of  the  United  States  (U. 
S.  Adv.  Ops.  1918-1919,  p.  451),  — 
U.  S.  — ,  63  L.  ed.  — ,  39  Sup.  Ct. 
Rep.  371,  is  to  the  effect  that  a 
lease  by  a  state  to  an  individual 
of  land  under  tidal  water,  grant- 
ed pursuant  to  a  statute  authoriz- 
ing the  leasing  of  sut^h  lands,  and 
"for  the  purpose  of  planting  or  propa- 
gating oysters  thereon,"  and  guaran- 
teeing 'the  absolute  right  to  continue 
to  use  and  occupy  such  grounds,  sub- 
ject only  to  the  right  of  fishing  in  the 
waters  above  the  said  bottom/'  conferi^ 
no  right  in  derogation  of  the  right  of 
a  municipal  corporation  to  drain  its 
sewage  into  such  waters  with  result- 
ing damage  to  the  leased  oyster  beds 
therein.  In  other  words,  since  tidal, 
navigable  salt  waters  of  Virginia  are 
held  in  trust  by  the  state  for  the  pub- 
lic, the  public  interest  therein  and  use 
thereof  for  natural  sewerage  purposes 
cannot  be  impaired  or  interfered  with 
by  the  leasing  by  the  state  of  oyster 
grounds,  even  though  such  grounds 
cannot  be  used  because  of  the  pollu- 
tion of  the  waters  by  the  sewage.  In 
Hampton   v.   Watson,   the    court,    in 


reaching  the  above-stated  conclusion 
said :  ''Since  the  state  holds  its  tidal 
waters  and  the  beds  thereof  for  the 
benefit  of  all  the  public,  we  are  of  the 
opinion  that  the  city  of  Hampton  has 
the  right  to  use  the  waters  of  Hamp- 
ton creek  for  the  purpose  of  carrying 
off  its  refuse  and  sewage  to  the  sea, 
so  long  as  such  use  does  not  constitute 
a  public  nuisance,  and,  as  such,  be 
discontinued  by  the  legislature,  which 
has  control  over  the  extent  to  which 
these  waters  may  be  so  used.  The  sea 
is  the  natural  outlet  for  all  the  im- 
purities flowing  from  the  land,  and  the 
public  health  demands  that  our  large 
and  rapidly  growing  seacoast  cities 
should  not  be  obstructed  in  their  use 
of  this  outlet,  except  in  the  public  in- 
terest. One  great  natural  ofRce  of  the 
sea  and  of  all  running  waters,  is  to 
carry  off  and  dissipate,  by  their  per- 
petual motion  and  currents,  the  im- 
purities and  offscourings  of  the  land. 
The  owner  of  any  lands  bordering 
upon  the  sea  may  lawfully  throw 
refuse  matter  into  it,  provided  he  does 
not  create  a  nuisance  to  others.  And 
there  can  be  no  doubt  that  public 
bodies  and  officers,  charged  by  law 
with  the  power  and  duty  of  construct- 
ing and  maintaining  sewers  and 
drains  for  the  benefit  of  the  public 
health,  have  an  equal  right.  ... 
Sewerage  systems  for  all  thickly  popu- 
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Itfted  eommnnities  have  become  an 
imperative  neceBsity»  a  public  right, 
which  is  superior  to  the  leasing  by  the 
state  of  a  few  acres  of  oyster  land. 
...  Any  injury  occasioned  the 
private  oyster  bed  of  the  plaintiff 
thereby  was  damnum  absque  injuria.'' 
In  the  reported  case  (Darling  v.  New- 
POBT  News,  ante,  748),  the  court  said 
that  the  Hampton  Case  was  controll- 
ings upon  this  general  question,  em* 
phasizing  particularly  the  distinction 
between  tidal  and  nontidal  waters. 
And  the  Supreme  Court  of  the  United 
States,  in  affirming  the  Dakung  Case, 
approved  the  reasoning  adopted  by  the 
Virginia  supreme  court  of  appeals,  and 
also  approved  the  statement  that  a 
lessee  of  land  for  oyster  beds  under 
tidal  waters  surrounded  by  large 
towns  and  cities,  must  be  held  to  take  . 
the  risk  of  the  pollution  of  the  water 
by  sewage. 

Another  point  made  in  the  reported 
case  (Dabling  v.  Newport  News),  and 
followed  by  the  Federal  Supreme 
Court  in  affirming  that  case,  was  that 
the  pollution  of  the  waters  over  plain- 
tiff's oyster  beds  by  the  discharge  of 
the  sewage  by  the  defendant  munici- 
pality was  not  a  taking  of  plaintiff's 
property  therein,  within  the  meaning 
of  a  constitutional  provision  requiring 
compensation  for  property  taken  or 
damaged  for  public  use. 

But,  as  is  stated  in  the  Darling 
Case,  a  contrary  conclusion  was 
reached  in  the  New  York  case  of  Huff- 
mire  V.  Brooklyn  (1900)  162  N.  Y.  684, 
48  L.K.A.  421,  67  N.  E.  176,  affirming 
(1897)  22  App.  Div.  406,  48  N.  Y. 
Supp.  182.  This  was  an  action  to  re- 
cover compensation  for  damages  to 
a  bed  of  oysters  planted  by  a  licensee, 
under  a  statute  authorizing  the  li- 
censing of  certain  tidelands,  and  pro- 
viding that  the  licensee  shall  have 
^he  exclusive  property  in  the  oysters 
so  planted,  and  the  exclusive  use  of 
said  oyster  beds,''  resulting  from  the 
•discharge  thereon  by  the  defendant 
ei^  of  sewerage  through  a  properly 
eonstructed  sewer,  and  as  authorized 
by  statute.  The  city  sought  to  avoid 
liability  by  invoking  the  rule  that,  in 
the  construetion  or  oj^ration  of  a  pub- 
lic work  under  legisUtive  authority  or 


direction,  a  municipal  corporation  is 
not  answerable  for  such  a  consequen- 
tial injury  as  may  result  to  others, 
where  there  is  no  negligence  in  such 
construction  or  operation;  but  the 
court,  after  saying  that  the  precise 
question  thiis  presented  was  whether 
the  injury  complained  of  was  purely 
consequential  or  was  so  direct  as  to 
amount  to  a  taking  of  property  which 
entitled  the  plaintiff  to  compensation, 
within  the  meaning  of  the  constitu- 
tional inhibition  against  the  taking  of 
property  without  compensation,  adopts 
ed  the  view  that  the  destroying  of 
plaintiff's  oyster  beds  was  not  conse- 
quential and  incidental  to  the  mainte- 
nance of  the  sewer,  but  constituted  a 
direct  invasion  and  appropriation  of 
the  plaintiff's  property  for  public  use, 
entitling  him  to  compensation  in  dam- 
ages therefor,  it  being  maintained  that 
the  injury  was  so  direct  as  to  amount 
to  an  invasion  of  a  private  right  which 
no  legislative  sanction  or  direction 
could  justify  or  excuse.  This  conclu- 
sion, as  before  stated,  is  directly  con- 
trary to  that  reached  in  the  reported 
case  (Darling  v.  Newport  News,  ante, 
748),  and  would  seem  to  be  irrecon- 
cilable therewith,  unless  perhaps  it 
can  be  differentiated  by  the  fact  that 
the  lessee  in  the  Darling  Case  occu- 
pied the  beds  in  question  "for  the  pur- 
pose of  planting  or  propagating  oys- 
ters thereon,''  whereas  the  licensee  in 
the  Huffmire  Case  had  ''the  exclusive 
property  in  the  oysters  so  planted,  and 
the  exclusive  use  of  said  oyster  beds." 
It  is  also  of  interest  that  Sims,  J.,  in 
his  dissenting  opinion  in  the  reported 
case,  said  that  the  decision  in  the 
Huffmire  Case  "is  directly  in  point  as 
to  what  the  holding  in  this  case  before 
us  should  be." 

And  again,  in  Bailey  v.  New  York 
(1902)  88  Misc.  641,  78  N.  Y.  Supp. 
210,  where  sewage  discharged  through 
an  authorized  sewerage  system  injured 
plaintiff  lessee's  oyster  bed,  it  was 
held  that  the  defendant  municipality 
was  liable  in  damages  for  the  loss 
caused,  and  also  that  an  injunction 
would  issue  against  the  city,  restrain- 
ing it  from  so  continuing  the  opera* 
tion  of  the  sewer  as  to  prevent  the  use 
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of  plaintiff's  bed  for  the  purpose  for 
which  it  was  leased  to  him. 

In  Massachusetts,  under  a  statute 
authorizinfirthe  construction  of  a  canal 
and  providing  for  payment  of  dam- 
ages to  owners  of  oyster  fisheries, 
caused  by  the  deposit  of  ''excavated 
materials,  or  in  any  other  way/'  it  has 
been  held  (Taylor  v.  Boston,  C.  G.  & 
N.  Y.  Canal  Co.  (1916)  224  Mass.  307, 
112  N.  E.  650)  that  a  party  holding 
oyster  bed  licenses,  granted  pursuant 
to  statute,  may  maintain  an  action  for 
damages  to  the  oysters  and  oyster 
seeds  therein,  caused  by  the  sand  and 
decayed  organic  matter  which  was  dis- 
turbed in  excavating  for  the  canal, 
and  which  roiled  and  polluted  the  wa- 
ters flowing  over  such  beds.  The  de- 
fendant's contention  was  that  the  dam- 
ages suffered  were  too  remote  and  in- 
direct* to  be  recoverable,  and  that  the 
injury  to  particular  oysters,  as  dis- 
tinguished from  impairment  in  the 
future  of  the  value  of  the  licenses,  is 
not  within  the  purview  of  the  statute; 
but  the  court  overruled  such  excep- 
tions, saying  that  if  this  construction 
is  adopted,  the  words,  "oyster  fisher- 
ies," and  "licensee,"  become  meaning- 
less, that  the  legislature  must  be  pre- 
sumed to  have  intended  statutory  fish- 
eries such  as  the  plaintiff's,  that 
"while  it  is  true  that  the  destruction  of 
the  shellfish  was  not  caused  by  the  'de- 
posit of  excavated  materials'  dumped 
upon  the  flats,  the  context,  'or  in  other 
ways,'  leaves  no  doubt  that  even  if  the 
portions  occupied  by  the  petitioner 
have  not  been  taken,  compensation  is 
provided  if  the  injury  proved  is  found 
attributable  to  the  authorized  con- 
struction and  completion  of  the  canal 
as  a  navigable  waterway,"  and  that 
"the  petitioner  not  having  sought  or 
been  awarded  damages  for  any  dim- 
inution in  the  future  of  the  value  of 
the  granted  flats  for  cultivation  as  an 
oyster  fishery,  and  the  measure  of 
recovery  having  been  strictly  limited 
to  the  oysters  in  the  soil  and  the  oys- 
ter seed  attached  thereto,"  the  defend- 
ant may  not  complain  of  the  award  of 
damages. 

And  in  Payne  v.  Providence  Gas  Co. 
(1910)  81  R.  L  295,  77  Atl.  145,  Ann. 
Cas.  1912B,  65,  a  private  gas  manu- 


facturing company,  prohibited  by  gen- 
eral statute  from  discharging  any 
waste  products  into  Providence  harbor 
or  waters  which  would  be  injurious  to 
shellfish  therein,  was  held  liable  for 
injury  to  private  oyster  beds  in  Provi- 
dence waters,  held  under  lease  from 
the  state,,  resulting  from  the  discharge 
into  such  waters  of  deleterious  by- 
products, such  as  water-gas  tar,  etc. 
And  see  also  Bell  v.  Providence  Gas 
Co.  (1914)  —  R.  L  — ,  90  Atl.  2. 

In  Florida,  it  has  been  held  that 
since  the  navigable  waters  in  the  state 
and  the  lands  thereunder  are  the  prop- 
erty of  the  state,  no  one  can  acquire 
such  a  right  by  locating  and  construct- 
ing an  oyster  bed  thereunder  as  will 
permit  l^e  maintaining  of  an  action 
for  injury  thereto  resulting  from  pol- 
lution of  the  stream,  unless  such  right 
of  location  and  construction  was  ac- 
quired by  virtue  of  legislative  author- 
ity. Thus  in  Synunes  v.  Prairie  Pebble 
Phosphate  Co.  (1912)  64  Fla.  480,  60 
So.  223,  it  was  held  that  one  who  had 
constructed  an  oyster  bed  in  a  navi- 
gable stream  of  the  state  could  not 
maintain  an  action  for  injuries  there- 
to resulting  from  the  casting  into  it 
of  large  quantities  of  mud  and  refuse, 
in  the  absence  of  a  showing  that  he 
acquired  such  right  of  location  from 
the  state  in  the  manner  provided  by 
statute  (Florida  Gen.  Stat.  1906, 
§§  646-651),  authorizing  county  com- 
missioners to  grant  within  designated 
limits  exclusive  rights  to  plant  oysters 
in  the  public  waters  of  the  state.  And 
it  has  been  held  that  where  the  statute 
does  not  allow  the  granting  of  private 
rights  in  public  waters  as  to  the  "ex- 
isting natural  or  maternal  oyster 
beds,"  one  who  has  acquired  a  right 
to  construct  an  oyster  bed  in  a  navi- 
gable stream  cannot  maintain  an  ac- 
tion for  injuries  resulting  from  the 
pollution  of  an  oyster  bed,  without 
showing  that  the  asserted  private 
rights  did  not  cover  any  "natural  or 
maternal  oyster  beds."  •  Symmes  v. 
Prairie  Pebble  Phosphate  Co.  (Fla.) 
supra.  But  that,  where  the  statute 
expressly  provides  that  no  license  shall 
be  granted  covering  any  portion  of 
tidewater  flats  wliere  a  natural  oyster 
bed  exists,  it  is  to  be  assumed,  in  an 
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action  for  damages  to  licensed  beds, 
that  the  authorities  in  granting  the 
license  complied  with  the  statute,  see 
Taylor  v.  Boston,  C.  C.  &  N.  Y.  Canal 
Co.  (Masa.)  supra. 

In  the  English  case  of  Hobart  v. 
Southend-on-Sea  Corp.  (1906)  75  L.  J. 
K  B.  N.  S.  (Eng.)  805,  70  J.  P.  192, 
54  Week.  Rep.  454,  94  L.  T.  N.  S.  837, 
22  Times  L.  R.  807,  4  L.  G.  R.  757 
(appealed,  but  settled  during  argu- 
ment; see  (1906)  22  Times  L.  R.  580, 
wherein  it  was  stated  that  the  settle- 
ment provided  that  the  injunction 
should  be  dissolved  and  that  the  judg- 
ment for  damages  should  stand),  it 
was  held  that  the  defendant  municipal 
corporation  had  no  right,  either  at 
common  law  or  under  statute,  to  dis- 
charge its  sewage  into  public  waters 
in  such  quantities  as  to  pollute  private 
oyster  beds  therein  held  under  lease« 
and  that  where  it  unlawfully  did  so 
pollute  an  oyster  bed  such  acts  would 
be  enjoined  and  damages  allowed  ioi^ 
past  injuries.  Moreover,  it  was  said 
that  in  the  present  case  such  pollu- 
tion was  validly  prohibited  by  a  by- 
law of  the  local  sea  fisheries  commis- 
sion, prohibiting  the  deposit  or  dis- 
charge of  any  solid  or  liquid  substance 
detrimental  to  sea  fish,  which  by-law 
had  been  enacted  pursuant  to  author- 
ity conferred  upon  the  commission  by 
the  Sea  Fisheries  Regulation  Act 
1888  (51  &  52  Vict.  chap.  54)  author- 
izing the  delegation  to  local  commia- 
sions  of  power  to  regulate  and  pro- 
hibit the  deposit  or  discharge  of 
substances  detrimental  to  sea  fish  or 
fisheries ;  and,  further,  that  by  the  Sea 
Fiaheries  Act  of  1868  (31  &  32  Vict. 


chap.  45)  it  had  been  made  unlawful 
for  any  person  other  than  a  grantee 
within  the  limits  of  a  fishery  knowing- 
ly to  disturb  or  injure  any  fisher;  or 
oyster  bed. 

So,  in  Owen  v.  Faversham  (1908) 
73  J.  P.  (Eng.)  S3,  affirming  (1908)  72 
J.  P.  404^  it  was  again  held  that  a  mu- 
nicipal corporation  has  no  common- 
law  right  to  discharge  untreated  sew- 
age into  tidal  waters  so  as  to  cause 
a  nuisance  by  polluting  private  oyster 
beds  therein,  and  that  an  injunction 
with  an  inquiry  as  to  damages  must  be 
granted  against  such  a  practice.  This 
holding  was  as  against  the  contention 
that  the  defendant  corporation  was  en- 
titled, as  of  right,  to  discharge  its 
sewage  into  the  arm  of  the  sea  in 
question. 

And  again,  in  Foster  v.  Warbling- 
ton  Urban  Dist.  [1906]  1  K.  B.  (Eng.) 
648,  75  L.  J.  K.  B.  N.  S.  514,  70  J.  P. 
233,  54  Week.  Rep.  575,  94  L.  T.  N.  S. 
876,  22  Times  L.  R.  421,  4  L.  G.  R.  735, 
affirming  (1905)  69  J.  P.  42,  21  Times 
L.  R.  211,  3  L.  G.  R.  605,  damages  were 
allowed  for  pollution  of  private  oyster 
beds  by  sewage  discharged  into  the 
sea  by  defendant  corporation.  It  was 
also  held  in  this  case  that  no  one,  not 
even  a  municipal  corporation,  could 
acquire  by  prescription  a  right  to  pol- 
lute an  oyster  bed.  And  the  rule  that 
a  prescriptive  right  to  discharge  sew- 
age into  tidal  waters  containing  pri- 
vate oyster  beds  cannot  be  obtained  as 
against  such  owners  was  also  ap- 
proved in  Owen  v.  Faversham  (1908) 

72  J.  P.  (Eng.)  404,  affirmed  in  (1908) 

73  J.  P.  38.  G.  J.  C- 


HJORTH  OIL  COMPANY,  PMf.  in  Err., 

V. 

FRANK  G.  CURTIS. 

W^&mUng  S*»preme  Ocuvt^Mwrch  A,  1917. 
(25  Wyo.  1,  163  Pac.  362.) 

Corporation «—  sale  of  property  —  right  of  stockholder  to  compenaatioiu 

1.  A  stockholder  in  a  corporation  need  not,  in  order  to  recover  compen- 
sation f  <Hr  services  rendered  in  selling  corporate  property,  be  employed  by 
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the  corporation  as  a  broker  to  negotiate  such  sale,  and  therefore,  in  order 
to  justify  such  recovery,  he  need  not  show  that  he  produced  the  buyer  or 
was  the  sole  procuring  cause  of  the  sale. 

ISee  note  an  this  question  beginning  on  page  778.] 


—  undertaking  as  member  of  com- 
mittee. 

2.  A  stockholder  of  a  corporation 
may,  at  its  special  instance  and  re- 
quest under  appointment  as  a  member 
of  a  committee,  undertake  the  sale  of 
its  property  so  as  to  be  entitled  to 
compensation  for  effecting  a  sale. 

[See  7  R.  C.  L.  449.] 

Appeal  —  finding  on  evidence  —  con- 
clusiveness« 

3.  Whether  or  not  a  stockholder  was 
to  be  paid  a  reasonable  amount  or  a 
per  diem  for  his  time  in  selling  prop- 
erty of  the  corporation  is,  upon  con- 
flicting evidence,  settled  by  the  find- 
ing of  the  trial  court. 

[See  2  R,  C.  L.  202.] 

—  motion  for  new  trial  —  preserving 
question  for  review. 

4.  Error  in  the  amount  of  recovery 
cannot  be  preserved  for  considera- 
tion on  appeal  by  a  motion  for  new 
trial  on  the  ground  that  the  findings 
are  not  sustained  by  sufficient  evi- 
dence, that  they  are  contrary  to  law, 
and  that  the  evidence  was  and  is  in- 
sufficient in  law  to  warrant  any  find- 
ing or  judgment  in  favor  of  plaintiff 
against  defendant. 

[See  2  R.  C.  L.  83,  98-100.] 


Corporatioii  —  appointment  of  com- 
mittee to  sell  property  —  recovery 
of  compensation. 

5.  A  stockholder  of  a  corporation 
who  is  acting  as  assistant  secretary, 
and  who,  in  consequence  of  appoint- 
ment upon  a  committee  to  negotiate 
a  sale  of  corporate  properly,  succeeds 
in  effecting  such  sale,  is  entitled  to 
recover  from  the  corporation  what  his 
services  are  reasonably  worth. 

[See  7  R.  C.  L.  449,  464-466.] 

—  implied  contract  to  pay. 

6.  When  a  stockholder  who  is  not  an 
officer  or  director  renders  a  service  to 
the  corporation  on  prior  request  or 
authority,  a  contract  is  implied  to  pay 
him  the  reasonable  value  of  his  serv- 
ices unless  the  circumstances  neg- 
ative such  implication. 

[See  7  R.  C.  L.  469.] 

—  contract  to  pay  director  —  implica- 
tion. 

7.  A  contract  on  the  part  of  a  cor- 
poration to  pay  a  director  or  other 
officer  for  services  rendered  outside 
the  scope  of  his  official  duties  may  be 
implied. 

[See  7  R.  C.  L.  464-466.] 


Error  to  the  District  Court  for  Natrona  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  compensation  for  nego- 
tiating a  sale  of  defendant's  leasehold  interest  in  certain  lands.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  William  J.  Miles  for  plaintiff  in 
error. 

Messrs.  B.  D.  Townsend,  Fred  C 
Rabb,  and  R.  H.  Nichols  for  defendant 
in  error. 

Potter,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Frank  G.  Curtis  brought  this  ac- 
tion against  the  Hjorth  Oil  Com- 
pany, a  corporation,  to  recover  the 
alleged  value  of  his  services  and  ex- 
penses in  negotiating  and  making  a 
sale  of  that  company's  leasehold  in- 
terest in  a  Certain  tract  of  land  in 
Natrona  county,  this  state,  upon 
which  the  company  had  drilled  a 
productive  oil  well,  and  in  procur- 
ing from  the  purchasers  an  agrees 


ment  to  take  the  oil  produced  by  the 
company  upon  land  owned  by  it  at 
the  market  price.  Such  services 
and  expenses  were  alleged  to  be  of 
the  reasonable  value  of  $85,000,  and 
it  was  alleged  that  no  part  thereof 
had  been  paid  except  $60  advanced 
by  said  company  for  expenses.  On 
the  trial  in  the  district  court  with- 
out a  jury  it  was  found  that  the 
plaintiff  was  entitled  to  recover  for 
his  services  in  negotiating  and  mak- 
ing the  sale  aforesaid,  the  sum  of 
$10,000,  as  the  reasonable  value 
thereof,  together  with  interest 
thereon  at  the  legid  rate  of  8  per 
cent  per  annum  from  a  specified 
date,  and  judgment  was  rendered  in 
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his  favor  for  said  sum  and  interest 
aggregating  $11,497.80. 

The  petition  alleges  that  the  plain- 
tiff is,  and  during  the  period  men- 
tioned therein  was,  an  attorney  and 
counselor  at  law,  and  engaged  in  the 
practice  of  his  profession  in  the  city 
of  Jamestown,  New  York,  and  also 
in  the  business  of  a  broker  and  in 
the  sales  of  stocks,  bonds,  and  other 
properties,  and  that  he  was  a  stock- 
holder of  the  defendant.  Stripped 
of  all  other  matter  of  inducement, 
the  petition  alleges,  in  substance, 
that  the  plaintiff  undertook  the  sale 
of  the  defendant's  interest  in  the 
land  aforesaid,  and  to  provide  for 
the  sale  of  oil  produced  on  lands 
owned  by  it,  at  the  special  instance 
and  request  of  the  defendant,  and 
that  the  defendant  agreed  to  pay 
the  plaintiff  a  reasonable  sum  for 
his  services  in  addition  to  his  actual 
expenses  in  conducting  the  neces- 
sary negotiation  for  said  sale;  that 
pursuant  to  said  agreement  the 
plaintiff  made  the  sale  for  the  sum 
of  $75,000  in  cash  and  760  shares  of 
the  capital  stock  of  a  company  to  be 
organized  by  the  purchasers,  said 
shares  to  include  250  shares  of  7  per 
cent  cumulative  preferred  stock  and 
500  /shares  of  common  stock;  that 
the  proposed  company  was  organ- 
ized, and  the  stock  aforesaid,  of  the 
value  of  $35,000  or  more,  was  about 
to  be  issued  to  defendant  pursuant 
to  said  sale  and  the  terms  thereof; 
that  an  agreement  was  procured 
from  the  purchasers  to  take  oil  from 
the  defendant  at  the  market  price 
for  an  indefinite  period  of  time ;  that 
plaintiff's  services  and  expenses  in 
making  said  sale  and  contract  were 
reasonably  wortii  the  sum  of  $35,- 
000. 

The  answer  admits  that  plaintiff 
was  an  attorney  and  counselor  at 
law  engaged  in  the  practice  as  al- 
leged, but  denies,  for  want  of  infor- 
mation, his  having  been  engaged  in 
the  business  of  broker  as  alleged.  It 
further  denies  his  alleged  employ- 
ment to  make  the  sale,  or  that  the 
sale  was  made  by  him,  and  alleges 
that  the  plaintiff  was  one  of  defend- 
ant's   stockholders,   and   the    only 
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agreement  with  him  by  the  com- 
pany was  to  pay  him,  in  addition  to 
his  actual  expenses,  the  sum  of  $16 
per  day  for  such  time  as  he  should 
be  actually  absent  from  the  city  of 
Jamestown  upon  any  business  of  the 
defendant;  that  the  sale  aforesaid 
was  made  by  the  defendant  itself, 
acting  through  certain  of  its  officers 
and  stockholders;  that  plaintiff's 
only  connection  therewith  was  as 
one  of  a  committee  of  three  stock- 
holders appointed  by  the  board  of 
directors  for  the  sole  purpose  of 
acting  for  it  in  its  corporate  ca- 
pacity, and  not  as  brokers  or  pro- 
moters. 

The  findings  of  fact  were  stated 
in  writing  substantially  as  follows: 
(1)  That  defendant  is  a  corpora- 
tion organized  under  the  laws  of 
New  York.  (2)  That  plaintiff  is 
and  was  since  prior  to  January  1, 
1913,  engaged  in  practice  as  an  at- 
*  tomey  and  counselor  at  law  and  in 
the  business  of  a  broker  in  the  sale 
of  stocks  and  bonds  and  other  prop- 
erties. (3)  That  defendant,  prior 
to  January  1, 1913,  became  the  own- 
er of  a  certain  leasehold  estate  in  an 
oil  placer  mining  location  upon  a 
certain  tract  of  public  land  situated 
in  Natrona  county,  in  this  state,  and 
continued  to  be  the  owner  thereof 
until  its  sale  on  April  16, 1913.  (4) 
That  subsequent  to  January  1, 1913, 
and  prior  to  April  16,  1913,  tiie  de- 
fendant employed  the  plaintiff  to 
sell  said  leasehold  interest,  and 
agreed  to  pay  him,  and  he  agreed  to 
accept,  a  reasonable  compensation 
for  his  services  in  negotiating  and 
making  such  sale.  (5)  That  pur- 
suant to  said  contract  of  employ- 
ment the  plaintiff,  on  April  16, 1913, 
negotiated  and  made  a  sale  of  said 
leasehold  interest  for  $75,000  in 
cash  and  $50,000  of  the  common 
stock  and  $25,000  of  the  preferred 
stock  of  a  corporation  to  be  organ- 
ized to  own  said  interest.  (6)  That 
thereafter  and  prior  to  May  10, 
1913,  the  sale  was  accepted,  rati- 
fied, and  approved  by  the  defendant, 
and  its  said  interest  duly  conveyed 
to  the  purchaser,  who  then  and 
there  paid  to  the  defendant  the  pur- 
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chase  price  aforesaid,  viz.,  $76,000 
in  cash,  and  $75,000  par  value  of 
the  capital  stock  of  the  Keystone 
Oil  Company,  the  corporation  organ- 
ized for  the  purpose  aforesaid,  and 
that  the  said  capital  stock  so  paid 
to  defendant  was  of  a  cash  value 
exceeding  $25,000.  (7)  That  the 
sum  of  $10,000  is  a  reasonable  com- 
pensation for  plaintiff's  said  serv- 
ices. As  a  conclusion  of  law  the 
court  found  the  defendant  to  be  in- 
debted to  the  plaintiff  in  the  sum  of 
$10,000,  with  interest  at  8  per  cent 
per  annum  from  June  16,  1913. 

The  findings  concluded  with  an 
order  for  judgment  and  a  recital 
that  all  were  excepted  to  by  the  de- 
fendant. Thereafter  the  defendant 
filed  a  statement  of  its  exceptions  to 
the  findings  and  decision,  specifying 
that  it  excepted  to  the  fourth  and 
fifth  findings  of  fact,  that  part  of 
the  second  finding  to  the  effect  that 

glaintiff  had  been  engag^  in  the 
usiness  of  a  broker,  the  sixth  find- 
ing so  far  as  it  may  imply  that  de- 
fendant ratified  or  approved  any 
sale  or  alleged  sale  by  the  plaintiff, 
acting  in  the  capacity  of  a  broker 
for  defendant,  the  conclusion  of  law, 
and  order  for  judgment.  It  is 
shown  also  by  the  bill  of  exceptions 
that  a  motion  for  new  trial  was  filed 
by  the  defendant,  stating  the  follow- 
ing grounds:  (1)  That  the  court 
erred  (a)  in  densdng  defendant's 
motion  for  nonsuit  or  for  judgment 
at  the  end  of  plaintiff's  evidence  in 
chief;  and  (b)  in  denying  defend- 
ant's motion  for  judgment  in  its 
favor  at  the  conclusion  of  all  the 
evidence.  (2)  That  the  findings  are 
not  sustained. by  sufiicient  evidence, 
and  are  contrary  to  the  evidence. 

(3)  That  the  evidence  is  insufiicient 
in  law  to  warrant  any  finding  or 
judgment  in  favor  of  the  plaintiff. 

(4)  That  the  findings  are  contrary 
to  law. 

The  case  is  here  on  error,  with 
the  errors  complained  of  set  forth 
in  the  petition  in  error  substantially 
as  follows:  (1)  That  the  court 
erred  in  denying  defendant's  motion 
for  nonsuit  or  judgment  made  i^ 
the  end  of  plaintiff's  evidence  in 


chief.  (2)  That  the  court  erred  in 
denying  defendant's  motion  for 
judgment  made  at  the  end  of  all  the 
evidence.  (3)  That  the  court  erred 
in  its  second,  fourth,  and  fifth  find- 
ings of  fact,  in  that  said  findings  are 
not  supported  by  the  evidence,  and 
are  contrary  to  the  facts  adduced  at 
the  trial.  (4)  That  the  decision 
and  judgment  are  not  sustained  by 
and  are  contrary  to  the  evidence. 
(5)  That  the  decision  and  judgment 
are  contrary  to  law.  (6)  That  the 
court  erred  in  denying  defendant's 
motion  for  a  new  trial.  (7)  That 
upon  the  evidence  and  the  law  the 
judgment  should  have  been  in  favor 
of  the  defendant. 

Thus,  the  question  presented  is 
whether,  upon  the  evidence  and  the 
law  applicable  thereto,  the  plaintiff 
was  employed  and  made  the  sale  as 
alleged  and  under  such  circum- 
stances as  to  entitle  him  to  a  reason- 
able compensation  for  his  services. 
The  evidence  is  voluminous,  com- 
prising several  hundred  pages  of 
testimony  and  a  large  number  of 
exhibits,  the  latter  including,  among 
other  papers,  the  record  of  the  in- 
corporation and  the  proceedings  of 
many  of  the  meetings  of  the  stock- 
holders and  directors  of  the  defend- 
ant company,  and  numerous  letters 
and  telegrams  relating  to  the  nego- 
tiation for  the  sale  of  the  property 
in  question  and  other  incidental 
matters,  so  that  our  reference  to  it 
must  necessarily  be  confined  to  stat- 
ing generally  the  material  facts 
seeming  to  be  established  without 
substantial  conflict,  or,  where  the 
evidence  is  conflicting,  the  character 
thereof  and  our  conclusion  as  to  its 
effect  in  tiiis  proceeding  to  reverse 
the  judgment. 

The  organization  of  the  defendant 
company  was  proposed  by  William 
Hjorth,  a  resident  of  Jamestown, 
New  York,  for  the  purpose  of  tak- 
ing over  and  operating  under  an  oil 
lease  which  he  had  secured,  cover- 
ing certain  lands  in  Natrona  county 
in  this  state,  including  the  quarter 
section  involved  in  this  controversy. 
The  company  was  inoorporated  and 
organized  in  June,  191^  under  the 
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laws  of  New  York,  after  a  Btock 
flubsqription  list  had  been  circulat- 
ed and  signed.  Thereupon  the  lease 
aforesaid  was  taken  over  by  the 
company,  and  it  proceeded  to  oper- 
ate thereunder.  At  the  organiza- 
tion meeting  F.  O.  Strandberg  was 
elected  president  of  the  company, 
and  the  said  William  Hjorth  was 
elected  secretary  and  treasurer. 
The  officers  and  most  of  the  stock- 
holders, as  we  understand,  resided 
in  or  near  Jamestown,  and  the  com- 
pany had  its  home  office  at  that 
place.  The  original  capital  stock 
was  $16,000,  all  of  which  we  under- 
stand to  have  been  subscribed.  The 
idaintiif  subscribed  $1,000  of  the 
capital  stock,  and  became  the  owner 
of  that  amount  of  stock  in  the  com- 
pany at  the  time  of  its  organization. 
He  prepared  and  filed  the  defend- 
ant's articles  of  incorporation,  and 
thereafter,  and  during  the  period 
covered  by  the  transaction  involved 
in  this  controversy,  acted  as  legal 
adviser  of  the  company,  and  seems 
also  to  have  solicited  some  of  the 
original  subscriptions  to  the  capital 
stock.  He  was  not  at  any  time  a 
director  of  the  company,  nor  an 
officer,  except  that  at  a  meeting  of 
the  directors  held  on  November  IS, 
1912,  he  was  named  in  a  resolution 
adopted  by  them  to  act  as  assistant 
secretary,  and  held  that  position 
until  February  3,  1913,  when  an- 
other person  was  selected  to  act  in 
that  capacity.  Prior  to  said  No- 
vember meeting,  however,  he  had 
written  up  the  proceedings  of  sev- 
eral of  the  meetings  of  the  stock- 
holders and  directors,  signing  the 
same  as  "acting  secretary,"  and  at 
that  meeting  his  acts  in  so  doing 
were  ratified. 

Some  time  in  1912,  the  exact  time 
not  being  material,  though  we  un- 
<ferstand  it  to  have,  been  in  October, 
the  company's  operations  under  the 
lease  aforesaid  resulted  in  a  produc- 
ing well  upon  the  quarter  section  of 
land  here  involved,  and  there  seem- 
ing to  have  been  some  delay  or  diffi- 
culty in  arranging  for  a  disposition 
of  the  oil  from  that  well,  the  plain- 
tiff interested  himself  in  the  matter, 
3  A.L.R. — 49. 
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and  corresponded  and  had  an  inter- 
view with  a  representative  of  an- 
other oil  company  concerning  it 
prior  to  January,  1913,  but  without 
any  definite  result.  He  also  corre- 
sponded about  it  with  the  defend- 
ant's representative  in  the  field,  in 
which  correspondence  the  matter  of 
selling  the  defendant's  interest  in 
the  tract  aforesaid  was  referred  to. 
The  matter  of  this  correspondence 
is  only  incidental  to  the  present 
controversy,  and  is  mentioned  here 
only  as  showing  that  the  question 
of  selling  defendant's  interest  in  the 
lease  upon  said  tract  had  been  under 
consideration  prior  to  January, 
1913,  and  the  negotiation  finally  re- 
sulting in  a  sale.  Mr.  Hjorth,  the 
secretary  of  the  company,  wrote 
from  Casper  on  November  9,  1912, 
that  he  had  seen  a  party,  naming 
one  of  the  leading  oil  companies  of 
the  district,  about  buying  for  $70,- 
000,  that  he  thought  the  comply 
could  not  do  any  better,  and  advis- 
ing a  sale  at  that  price.  On  No- 
vember 12th,  the  plaintiff  wrote 
Mr.  Hjorth  from  Jamestown,  refer- 
ring to  a  telegram  sent  the  latter, 
asking  if  the  party  would  give  th^m 
$70,000  for  the  lease  inside  of  five 
days,  and  mentioning  a  different 
offer  which  had  been  made  by  an- 
other party,  and  stating  as  the 
writer's  personal  opinion  that  the 
stockholders  would  sell  for  $70,000 
cash,  or  part  cash  and  the  remainder 
properly  secured,  to  be  paid  within 
a  reasonable  tipne.  In  a  letter  of 
November  19,  1912,  written  to  the 
plaintiff  by  Mr.  Hjorth,  he  stated 
that  the  party  he  had  referred  to 
would  not  buy  then,  but  would  rath- 
er wait  for  another  well,  and  would 
be  willing  to  double  the  price  if  they 
did  buy.  In  a  letter  dated  Novem- 
ber 22^  1912,  by  the  plaintiff  to  Mr. 
Hjorth,  the  fact  was  mentioned  that 
the  latter 's  telegram  had  just  ar- 
rived, asking  if  he  should  give  an 
option  on  lease  for  two  weeks. for 
.  $90,000  net,  and  stating  that  the 
telegram  would  be  reported  to  ^^he 
.meeting  that  night.  And  it  wpi^itrs 
that,  at  a  special  meeting  of  ..the 
stockholders  held  on  NovemHier:  ^3, 
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1912,  they  refused  to  give  an  option 
at  $90,000  for  two  weeks,  and  Mr. 
Hjorth  was  so  advised  by  the  plain- 
tiff in  a  letter  of  the  same  date,  in 
which  it  was  further  stated,  in  sub- 
stance, that  the  sentiment  was 
against  giving  an  option,  but  there 
might  be  an  exception  in  favor  of 
an  option  for  two  weeks  upon  the 
payment  of  $6,000,  and  suggesting 
that  anyone  wishing  to  buy  make  a 
flat  offer.  At  the  meeting  on  No- 
vember 23,  1912,  it  was  voted  also 
to  increase  the  capital  stock  to 
$100,000. 

Nothing  definite  having  been  ac- 
complished as  to  the  sale  of  defend- 
ant's oil  or  the  well  aforesaid,  or 
that  part  of  its  lease  which  included 
the  well,  the  plaintiff  was  visited  at 
his  office  in  Jamestown  early  in  Jan- 
uary, 1918,  by  Mr.  S.  S.  Cramer  of 
Milwaukee,  Wisconsin,  who  after- 
wards became  one  of  the  purchasers 
of  the  defendant's  said  interest,  the 
other  purchaser  being  Mr.  Wad- 
hams  of  Milwaukee.  These  parties 
were  connected  with  a  concern 
known  as  the  Wadhams  Oil  Com- 
pany, with  headquarters,  as  we  un- 
derstand, at  Milwaukee.  The  pur- 
pose of  Mr.  Cramer's  visit  to  James- 
town, as  explained  in  his  testimony, 
was  to  purchase,  if  possible,  a  ma- 
jority of  the  stock  in  the  defendant 
company  and  to  engage  someone  to 
do  that  for  him.  He  called  upon  the 
plaintiff  at  his  office  in  Jamestown 
to  secure  his  services  in  acquiring 
such  stock,  haying  been  referred  to 
him  as  the  best  man  to  see  in  that 
connection.  He  did  not  at  first  ad- 
vise the  plaintiff  that  he  was  con- 
nected with  an  oil  company,  nor 
does  it  appear  that  he  knew  the  lat- 
tefr  to  be  connected  in  any  way  with 
the  defendant  company.  Upon  stat- 
ing the  object  of  his  visit,  the  plain- 
tiff informed  him  that  he  could  not 
serve  him  in  the  matter,  for  the  rea- 
son that  he  was  assistant  secretary 
and  attorney  for  the  company,  and 
sought  to  discourage  any  attempt  on 
his  part  to  buy  tiie  stock;  but  in 
the  course  of  the  conversation  he 
suggested  to  Cramer  that  he  consid- 
er the  matter  of  buying  the  defend- 


ant's lease,  or  that  part  of  it  cover- 
ing the  tract  upon  which  its  well 
aforesaid  was  located,  and  they  dis- 
cussed that  matter  several  times 
during  the  few  days  that  Cramer  re- 
mained in  Jamestown,  the  plaintiff 
stating,  as  his  opinion,  that  the 
property  was  worth  a  quarter  of  a 
million  dollars.  Thereafter  consid- 
erable correspondence  passed  te- 
tween  them  with  reference  to  the 
matter,  and  Cramer  submitted  some 
written  suggestions  to  the  effect  tiut 
the  defendant  company  be  reorgan- 
ized so  as  to  provide  for  $100,000  of 
preferred  stock  and  $206,000  of 
common  stock,  and  selling  one  half 
of  the  common  stock  to  his  company 
for  enough  to  pay  back  to  the'orig- 
inal  stockholders  of  the  defendant 
company  the  whole  amount  of  their 
investment  in  the  shape  of  divi- 
dends, and  their  present  holdings  to 
be  exchanged  for  five  times  the 
amount  in  preferred  stock,  answer- 
ing which,  the  plaintiff  wrote  that 
the  stockholders  would  not  accept 
what  Cramer  had  suggested,  hot 
urged  that  he  come  to  Jamestown 
forthwith,  prepared  to  buy  ti» 
lease.  In  response  to  that  letter 
Cramer  telegraphed  the  plaintiff 
that  he  could  not  come  to  James- 
town, and  suggested  that  one  or 
three  of  the  directors  of  defendant 
company  come  to  Milwaukee  iirith 
full  power  to  act,  to  which  the 
plaintiff  responded  by  writing  that 
he  doubted  if  the  company  would 
send  one  or  more  of  the  direetoTS  to 
Milwaukee,  ''in  view  of  the  policy 
they  have  been  pursuing/'  but  that 
he  might  suggest  at  the  stoekhcdd- 
ers'  meeting  to  be  held  soon,  the  ad- 
visability of  conferring  with  binu 
The  plaintiff  made  a  report  con- 
cerning his  conference  and  corre- 
spondence with  Mr.  Cramer  at  a 
special  meeting  of  the  stocUudders 
on  January  24,  1913,  and  at  that 
meeting  the  following  resolution 
was  adopted :  "Resolved,  that  Wil- 
liam Hjorth  and  Frank  G.  Curtis,  be 
and  they  are  hereby  authorized  to 
go  to  Milwaukee,  Wisconsin,  on  be- 
half of  this  company,  to  confer  with 
S.  S.  Cramer  and  others  relative  to 
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the  disposition  of  our  oil  produets 
or  lease,  and  report  at  the  regular 
annual  meeting  of  the  company  to 
be  held  Februaiy  3, 1913." 

On  the  following  day,  January  ^B, 
1913,  the  directors  held  a  meeting 
at  which  a  motion  was  made  and 
carried  to  the  effect  that  William 
Hjorth  and  Frank  G.  Curtis  be  given 
power  to  sell  the  company's  lease  on 
section  33  (the  quarter  section  here 
involved),  using  their  best  judg- 
ment, but  at  a  price  not  less  than 
$75,000.  Pursuant  to  the  resolution 
and  authority  aforesaid,  the  plain- 
tiff  and  Mr.  Hjorth  went  to  Mil- 
"waukee  and  there  conferred  with 
Mr.  Cramer  and  Mr.  Wadhams,  and 
made  a  written  report  concerning 
the  matter  at  the  annual  meeting  of 
the  defendant's  stockholders  held  on 
February  3, 1913.  It  is  unnecessary 
to  refer  to  the  report  otherwise  than 
to  say  that  it  was  stated  therein 
that  they  had  quoted  a  price  for  the 
lease  of  $100,000  cash  and  9150,000 
of  8  per  cent  preferred  stock  in  a  re- 
fining company,  to  be  formed  for 
the  purpose  of  taking  over  the 
lease,  and  that  the  conference  re- 
sulted in  their  submitting  to  Wad- 
hams  and  Cramer  the  following 
written  proposition  upon  which  the 
latter  asked  an  option  of  sixty  dajrs : 

Milwaukee,  Wis.,  Jan.  31, 1913. 
Mesars.  IS.  A.  Wadhams  and  S.  S. 

Cramer,  Milwaukee,  Wis. 
Gentlemen  :*^ 

Our  Hjorth  Oil  Company  would 
sell  you  quarter  section  No.  33 
wliich  has  our  wril  No.  1  up<m  it  for 
$100,000  cash  and  $150^0  pre- 
ferred stock,  in  a  ccorporation  to  be 
formed  to  refine  the  oil  from  our 
juroperty.  The  proposed  ocvpora- 
tion  to  be  incorporated  at  not  to 
exceed  $1,200,000.  The  preferred 
stock  shall  draw  8  per  cent  cumu- 
lative dividend  and  equally  partid- 
pate  with  common  stock  on  all  over 
8  per  cent  paid  to  common  stock- 
holders. The  Hjorth  Oil  Company 
shall  sell  all  of  its  oil  iii  the  future 
to  your  proposed  refinery  company 
for  the  ruling  price  of  oil,  and  you 
shall  take  our  oil  under  these  condi- 
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tions.    The  Hjorth  Oil  will  agree  not 
to  enter  into  the  refining  business. 
Yours  very  truly, 

Frank  6.  Curtis, 
Approved:    Wm.  Hjorth. 

We  understand  from  the  evidence 
that  the  record  of  the  proceedings 
at  that  meeting  does  not  show  any 
action  upon  said  report.  But  on  the 
day  following  the  meeting  the  plain- 
tiff wrote  to  the  prospective  pur- 
chasers that  it  had  been  decided  at 
the  meeting  to  give  them  an  option 
in  accordance  with  **the  inclosure," 
and  he  testified  that  an  option 
agreement  was  prepared  and  sent 
to  them  with  the  letter.  The  agree- 
ment was  returned  with  the  state- 
ment that  it  could  not  be  accepted, 
but  that  they  had  been  willing  to  pay 
$100,000  in  cash  and  $150,000  in 
common  stock  in  the  new  company. 
An  amended  option  was  then  sent 
them  by  plaintiff,  providing,  as  we 
understand,  for  a  division  of  the 
stock  payment  into  part  preferred 
and  part  common,  which  does  not 
seem  to  have  been  accepted,  though 
the  time  granted  for  acceptance  was 
afterwards  extended  a  few  days, 
and  in  the  meantime  several  letters 
concerning  it  passed  betw^n  them 
and  the  plaintiff,  the  latter  insisting 
that  the  property  was  fully  worth 
more  than  the  price  specified  in  the 
option  agreement  in  answer  to  pro- 
posals to  pay  a  less  amount,  the  last 
letter  of  the  plaintiff  in  that  con- 
nection dated  April  10,  1918,  and 
addressed  to  Mr.  Wadhams  closing 
with  the  following :  **Whereas  the 
option  does  not  so  provide,  you  as- 
sured me  in  your  correspondence 
that  if  you  could  decide  yes  or  no 
before  the  twenty-one  days  expired 
which  we  extended  to  you  at  $100 
per  day,  that  you  would  do  so.  We 
hope  that  you  will  let  us  know  forth- 
with if  you  do  not  want  the  prop- 
erty at  the  agreed  price,  as  we 
figure  the  $100  a  day  a  considerable 
loss  as  compared  with  our  other 
prospects.'' 

Following  the  receipt  of  that  let- 
ter and  referring  to  it,  Mr.  Wad- 
hams, on  April  14, 1913,  telegraphed 
the  plaintiff  that  they  assumed  a 
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former  conversation  with  the  plain- 
tiff a  relinquishment  of  options,  and 
on  the  same  date  the  plaintiff  tele- 
graphed to  Wadhams  and  Cramer, 
asking  if  they  would  be  at  home 
Wednesday  "to  confer  with  us,"  and 
to  wire  reply,  responding  to  which 
on  the  same  date  Wadhams  tele- 
graphed the  plaintiff  an  affirmative 
answer.  In  the  meantime,  on  April 
10,  1913,  at  a  meeting  of  defend- 
ant's directors,  it  had  been  decided 
"that  a  committee  of  three,  consist- 
ing of  F.  0.  Strandberg,  William 
Hjorth,  and  Frank  G.  Curtis,  as  at- 
torney, go  to  Milwaukee  to  confer 
and  close  a  deal  with  Wadhams  and 
his  people."  The  trip  to  Milwaukee 
was  delayed  a  few  days,  and  plain- 
tiff testified  that  such  delay  was  at 
his  suggestion,  to  await  ^further  de- 
velopments, and  on  April  15,  1913, 
another  meeting  of  the  directors 
was  held,  at  which  a  resolution  was 
adopted  that  Frank  O.  Strandberg, 
William  Hjorth,  and  Frank  G.  Cur- 
tis, as  a  committee  of  three,  be  au- 
thorized to  sell,  assign,  and  transfer 
any  of  the  property,  rights,  or  inter- 
esto  of  the  company  in  Wyoming  for 
such  an  amount  and  on  such  terms 
and  conditions  as  said  committee, 
acting  jointly,  elects,  and  to  sign, 
seal,  and  deliver  the  necessary 
papers. 

The  committee  thus  appointed 
and  authorized  by  these  resolutions 
went  to  Milwaukee  immediately  aft- 
ter  the  meeting  of  April  15th,  and 
closed  the  sale  with  Wadhams  and 
Cramer,  which  was  finally  accepted 
and  ratified  by  the  company,  as 
found  by  the  trial  court,  and  on  the 
general  terms  stated  in  the  findings. 
It  also  appears  that  at  a  previous 
special  meeting  of  the  directors 
held  on  February  10,  1913,  it  was 
resolved  that  S.  S.  Cramer  be  tele- 
graphed to  learn  if  he  is  authorized 
to  sign  an  option  contract  with  the 
company,  and,  if  he  has  such  right, 
then  that  Frank  G.  Curtis  be  au- 
thorized to  leave  for  Milwaukee  on 
February  11  to  clos^  an  option  con- 
tract with  him,  the  company  to  get 
$100,000  in  cash  for  the  quarter 
•section  in  questioh,  and  as  much 


stock,  common  and  preferred,  or 
conunon  or  preferred,  aff  possible, 
but  not  less  than  $160,000  par 
value;  the  option  agreement  to  be 
kept  as  short  as  possible,  not  to  ex- 
ceed forty  days  from  date  of  option, 
an  additional  thirty  days  to  be  al- 
lowed if  refiners  agree  to  purchase. 

The  contract  for  the  sale  having 
been  agreed  upon  on  April  16, 1913, 
the  stockholders  of  the  defendant 
company  held  a  meeting  at  James- 
town on  April  18,  1913,  at  which 
gratification  was  expressed  over  the 
consummation  of  the  sale,  and  the 
thanks  of  the  company  were  extend- 
ed to  Messrs.  Strandberg,  Hjorth, 
and  Curtis,  and  froni  the  proceeds 
to  be  received  from  the  sale  it  was 
decided  that  a  dividend  of  200  per 
cent  be  declared.  All  of  the  corre- 
spondence with  the  purchasers  pre- 
ceding the  sale  seems  to  have  been 
carried  on  for  the  Hjorth  Oil  Com- 
pany by  the  plaintiff;  he  also  acted 
generally  •  as  spokesman  for  the 
committee  in  their  conference  with 
the  purchasers;  and  the  money  for 
the  cash  payment  was  delivered  to 
the  company  through  his  hands. 

Before  closing  this  recital  of  the 
facts  the  further  fact  should  be 
mentioned  that  Wadhams  and  Cra- 
mer had  first  learned  of  the  de- 
fendant's property  through  an 
agent  sent  by  them  to  investigate 
tne  field  in  which  the  property  is 
located,  who  had  reported  about 
this  property,  and  that  one  of  the 
defendant's  representatives  in  the 
field  had  named  $100,000  as  a  price 
for  which  the  company's  interest 
might  be  purchased,  and,  further, 
said  agent's  opinion  that  the  prop- 
erty would  be  cheap  at  that  price, 
though  those  facts  do  not  seem  to 
have  been  conununicated  to  the 
plaintiff.  And  that  report  of  his 
agent  was  the  cause  of  Cramer's 
going  to  Jamestown  in  January, 
1913. 

There  seems  to  be  some  conflict 
in  the  evidence  as  to  whether  the 
plaintiff,  prior  to  the  meeting  of 
January  24,  had  mentioned  to  any 
officer  of  the  company  the  fact  that 
he  had  met  Cramer  and  was  corre- 
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spending  with  him  about  his  buying 
the  property,  but,  in  our  view  of 
the  case,  that  matter  is  not  very 
material. 

The  only  material  point  upon 
which  there  is  a  substantial  con- 
flict is  whether  there  was  an  under- 
standing that  plaintiff  was  or  was 
not  to  receive  compensation  for  his 
services  or  what  was  said  concern- 
ing it.  The  plaintiff  testified  that 
after  the  adoption  of  the  resolution 
at  the  January  meeting,  authorizing 
him  and  Mr.  Hjorth  to  go  to  Mil- 
waukee to  confer  with  Cramer  and 
others,  someone  present  asked  what 
he  was  going  to  charge,  and  that  he 
replied  by  saying:  **I  will  go  for 
$15  a  day  and  expenses,  if  I  do  not 
close  a  deal,  but  if  I  close  a  deal,  I 
will  expect  to  be  paid  what  is  right.^ 
That  Mr.  HjorHi  then  rose  and  said 
that  he  would  go  for  nothing,  ex- 
cept his  expenses,  and  that  he,  the 
plaintiff,  then  said :  ''I  will  go  for 
nothing,  except  my  expenses,  unless 
I  close  a  deal.  If  i  close  a  deal  I 
will  expect  what  is  right,  for  I  an* 
ticipate  the  laborer  Js  still  worthy 
of  his  hire.'* 

And  he  is  corroborated  in  this  by 
two  of  the  stockholders  who  were 
present    at   the    meeting,    one   of 
whom  had  offered    the  resolution 
aforesaid.    In  posing  it  might  be 
said  that  Mr.  Hjorth  had  been  rep- 
resenting the  con^pany  in  the  field, 
and  was  receiving  a  salary  of  $150 
a  month  when  away  from  home. 
Most  of  the  witnesses  for  defend- 
ant, who  were  examined  on  the  sub- 
ject, admitted  that  something  vms 
said  at  the  meeting  afoi^said  about 
plaintiff's  compensation,  but  testi- 
fied that  what  was   said  or  what 
they  understood  was  that  plaintiff 
was  to  receive  $15  a  day,  his  usual 
fee  when  away  from  home,  as  added 
by  some  of  the  witnesses,  in  addi- 
tion   to   expenses,   if   a  deal   was 
closed  or  a  sale  mdde,  and  such  wit- 
nesses generally  denied  that  plain- 
tiff,   at    such    meeting,   made   the 
statement  aforesaid  about  a  laborer 
being  worthy  of  his  hire ;  some  of 
them  testifying  that  the  statement 
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was  made  at  a  meeting  held  after 
the  sale. 

The  matter  of  plaintiff's  compen^ 
sation  does  not  appear  to  have  been 
mentioned  at  any  subsequent  meet-- 
ing  until  after  the  sale,  but  the 
plaintiff  relies  upon  the  resolution^ 
adopted  at  the  January  meeting 
aforesaid,  and  what  was  then  said 
with  reference  to  what  he  would 
charge,  as  showing  his  emplosrment 
to  negotiate  the  sale  and  his  right  to 
reasonable  compensation  for  his 
services,  and  defendant's  evidence 
to  the  effect  that  plaintiff  was  to  be 
paid  only  $15  a  day  is  based  upon 
what  occurred  and  was  said  at  such 
meeting,  and  the  general  effect  of 
its  evidence  is  that,  from  what  was 
then  said,  it  was  understood  that 
plaintiff  was  to  receive  compensa- 
tion for  his  services  under  the  ap- 
pointments aforesaid,  if  a  sale  was 
made,  but  that  it  was  to  be  $15  a 
day.  And  it  appears  that  in  an  ac- 
tion brought  in  New  York  by  the 
plaintiff  to  recover  for  his  services, 
which  we  understand  to  have  been 
dismissechupon  or  before  the  bring- 
ing of  the  suit  here,  the  defendant 
filed -an  answer,  alleging,  in  sub- 
stance, thattStrandberg,  Hjorth,  and 
Curtis  were  appointed  a  committee 
to  consummate  a  sale  of  the  prop- 
erty, which  had  been  under  nego-, 
tiations  for  some  time,  upon  the 
understanding  and  agreement  iiiat 
said  committee  were  acting  in  their 
own  behalf  and  for  the  other  stock-  • 
holders,  and  that  no  compensation 
was  to  be  paid  them  except  their 
traveling  expenses,  unless  the  sale 
was  consummated,  in  which  event 
there  was  to  be  paid  to  Curtis  $16 
per  day  for  the  time  actually  spent 
in  addition  to  such  expenses ;  a  copy 
of  that  answer  having  been  intro»- 
duced  in  evidence  by  the  plaintiff 
without  objection. 

The  only  evidence  as  to  the  rea- 
sonable value  of  plaintiff's  services 
is  his  testimony,  fixing  it  at  "$35,- 
000  and  more,"  and  stating  the 
basis  or  percentage  upon  which  it 
was  computed  at  liiat  amount,  and 
explaining  the  reasons  therefor,  in- 
cluding the  time  occupied,  the  ad- 
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vantage  to  Hie  company  from  the 
sale,  and  the  provision  in  the  con- 
tract for  disposing  of  its  oil,  and 
other  matters  considered  in  esti- 
mating such  value.  The  defendant 
offered  no  evidence  on  the  subject. 
The  contention  of  the  plaintiff  is 
that  be  was  employed  by  the  de- 
fendant as  a  broker  to  negotiate  and 
make  the  sale,  and  that  he  acted  in 
that  capacity,  entitling  him  to  a 
reasonable  compensation  for  his 
services.  Defendant's  contention 
is :  First,  that  the  plaintiff  was  not 
so  employed,  but  that  the  only  au- 
thorized service  rendered  by  him  in 
connection  with  the  sale  was  as  a 
member  of  a  committee  of  stock- 
holders; and,  second,  that  he  was 
not  the  procuring  cause  of  the  sale» 
and  did  not  discover  or  produce  the 
buyers,  and»  therefore,  performed 
no  service  as  a  broker,  entitling  him 
to  compensation  as  such. 
'  There  is  sufficient  evidence  to  sus- 
tain the  finding  that  tiiie  plaintiff^ 
in  addition  to  his  law  practice,  was 
engaged  in  the  business  of  a  broker 
in  the  sale  of  stocks,  bonds,  and  oth- 
er properties,  but  that  fact  does  not 
seem  to  us  to  be  very  material,  ex- 
cept as  showing  a  reason  for  the 
plaintiff's  employment  or  appoint- 
ment to  negotiate  and  make  the 
sale.  The  fact  of  his  experience  in 
such  matters,  together  with  the  fact 
that  he  had  been  in  correspondence 
with  the  parties,  had  met  one  of 
^them,  and  proposed  their  purchase 
of  the  property,  may  have  been  con- 
sidered in  appointing  him  as  one  of 
a  committee  to  confer  with  the  pro- 
spective purchasers,  and  with  au- 
thority to  negotiate  and  consum- 
mate tile  sale.  In  our  view  of  the 
ease,  under  the  issues  and  upon  the 
evidence,  the  right  of  the  plaintiff 
to  compensation  for  his  services  in 
connection  with  the  sale  does  not 
depend  upon  his  having  been  em- 
ployed strictly  or  distinctively  as  a 

broker,  and  for  that 
Corporation—       rcason    it    is    not 

•ale  o<  prop-  *v.«r«w«*      *w       »b^     uw 

«rtr— Hsbt  of       essential  to  his  re- 

■tockbolder  to        --.„^--.,   ^*   ^    ^^^^^w*. 

eompensatiott.      covery  .01  a  reason- 
able   compensation 
that  he  should  have  produced  the 


buyers  or  been  the  sole  procuring 
cause  of  the  sale,  although  we  are 
inclined  to  the  opinion  that  if  his 
employment  should  be  considered  as 
calling  for  his  services  strictly  as  a 
broker  the  evidence  would  be  suffi- 
cient to  sustain  a  finding  to  the  effect 
that  he  had  produced  the  buyers  and 
was  the  procuring  cause  of  the  sale, 
within  the  rule  under  which  those 
conditions  are  to  be  considered  in 
determining  a  broker's  right  to 
compensation. 

While  the  petition  alleges  that  the 
plaintiff  was  engaged  in  the  busi- 
ness of  a  broker,  it  is  not  alleged, 
at  least  not  directly,  that  he  was 
employed  or  made  the  sale  in  that 
oapacity,  nor  do  the  findings  state 
that  he  was  so  employed,  or  that  the 
sale  was  made  by  him  as  a  broker. 
On  the  contrary^  the  petition  alleges, 
in  substance,  as  to  the  employment 
and  $ale  merely  that,  at  the  special 
instance  and  request  of  the  defend- 
ant, the  plaintiff  undertook  the  sale 
of  the  property,  and  to  provide  for 
selling  defendant's  oil,  for  which 
the  defendant  agreed  to  pay  him  a 
reasonable  sum,  and  that  pursuant 
to  said  agreement  he  made  the  sale, 
thus  omitting  to  allege  that  he  un- 
dertook or  made  the  sale  as  a  brok- 
er or  in  any  particular  or  stated 
capacity.  And  clearly,  he  might 
have  undertaken  the  sale  at  the  spe- 
cial instance  and  request  of  the  de^ 

fendant,  under  his  .,„aertai.in» 
appointment  as  a  «•  Member  at 
member  of  a  com-  «•«<»*"••• 
mittee  appointed  for  that  purpose, 
and  we  t^ink  the  evidence  shows 
that  he  did  so  undertake  title  sale; 
that  is  to  say,  he  continued  the  ne- 
^tiations  as  a  member  of  such 
committee  under  the  authority  vest- 
ed in  him  by  such  appointment,  and 
finally  entered  into  the  contract  of 
aale  pursuant  to  such  appointment, 
although  acting  jointly  with  the 
other  committee  member  or  mem- 
bers in  his  conferences  with  the 
purchasers  and  in  concluding  the 
contract  of  sale,  and  may  have  con- 
sulted with  them,  and  from  time  to 
time  with  the  directors,  respecting 
the  intervening  correspondence  car- 
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ried  on  between  him  and  the  pur- 
chasers. And  the  findings,  although 
stating  in  one  paragraph  that  the 
plaintiff  had  been  engaged  in  the 
business  of  a  broker,  state  as  to 
his  employment  merely  that  he  was 
employed  to  sell  the  property,  with- 
out stating  the  capacity  in  which  he 
was  employed. 

As  we  understand  and  construe 
the  petition  and  findings,  therefore, 
the  right  of  the  plaintiff  to  recov- 
er the  reasonable  value  of  his  serv- 
ices is  not  thereby  limited  to  services 
rendered  under  an  employment  dis- 
tinctively or  strictly  as  a  broker, 
but  will  sustain  the  judgment  ii 
upon  the  law  and  the  evidence  the 
plaintifiT  is  entitled  to  recover  at  idl 
for  his  services  rendered  under  his 
appointment  aforesaid.  .  And  we 
deem  it  unnecessary  to  determine 
whether  the  evidence  shows,  or  is 
sufiicient  to  show,  that  he  was  em^ 
pfoyed,  QT  that  the  property  was 
placed  in  his  hai)ds,  as  a  broker. 

That  it  was  understood  that  tl^e 
plaintiff  was  to  receive  compensa^ 
tion  for  his  services  is^  we  think, 
made  clear  by  the  evidence^,  the  only 
substantial  controverii^  in  that  re- 
spect having  reference  to  the 
amount  of  such  compensation;  the 
plaintiff  claiming  that  be  was  to  be 
paid  a  reasonable  compensation,  or 
'Vhat  is  right/'  .and  the  defendant 
claiming  that  it  was  limited  to  $15 
per  day;  The  trial  court  determined 
the  conflict  in  the  evidence  as  to 
that  matter  in  plaintiff's  favor,  and 
as  there  is  si295cient  evidence  to 
sustain  such  finding,  the  case  must 
be  considered  by  this  court  upon 
that  view  of  the  evidence,  viz.,  that 
the    agreement    or    understanding 

App««i.^»4.  was  that  the  plain- 
imm  •»  evia#«««  tiff  should  receive  a 
.MN»«eii..t^e.i....  treasonable  compen- 
sation for  his  services.  No  objec- 
tion is  here  raised  as  to  the  amount 
of  the  recovery,  nor  was  it  chal- 
lenged aa  excessive  by  the  motion 
for  new  trial.  It  is,  at  least,  doubt- 
ful whether  the  finding  as  to  the 
amount  should  be  considered  as 
having  been  excepted  to,  for,  al- 
though it  is  stated  at  the  conclusion 
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of  the  findings  that  all  were  except- 
ed to,  such  finding  is  not  mentioned 
in  the  written  statement  of  the  de- 
fendant's exceptions,  a  paper  not 
required  by  our  practice,  but  evi- 
dently filed  to  clearly  state  in  the 
record  the  particular  findings  to 
which  the  defendant  excepted. 

However,  the  finding  as  to  the 
amount  was  not  complained  of  in 
the  motion  for  new  trial,  at  least  not 
in  the  proper  way  to  present  the 
question  of  error  in  amount  of  re- 
covery to  the  trial  court.  The  only 
grounds  of  the  motion  retiring-  to 
the  findings  or  judgment'  are  that 
the  findings  are  not  sustained  by 
sufficient  evidence  that  they  are  con- 
trary to  law,  and  that  th^  evidence 
was  and  is  insufiicient  in  law  to 
warrant  any  finding  or  judgment  in 
favor  of  the  plaintiff  or  against  the 
defendant.  And^  as  held  in  Syndi- 
cate Improv.  Co.  v.  pradley,  7  Wyo. 
228,  51  Pac.  242,  62  Pa(C.  532,  that 
is     insufficient     to  .   - . 

present    the    quea-  "^^^iXJ^' 
tion  of  error  in  the  prepe»Tiit« 
amount  of  recovery  i^Yi^!^  *' 
to  the  district  court     : 
or  as  ground  for  reversal  iii  thia! 
court 

His  services,  however,  were  such 
as  are  usualb^  performed  by  a  brok- 
er or  agent  in  the  sale  of  property 
belonging  to  another,  and  that  he 
should  render  that  Hind  of  service 
was  clearly  contemplated  by  his  ap- 
pointment.   And  it  appears  to  have 
been  largely  the  result  of  his  efforts, 
that  the  sale  ivias  finally  made  for 
the  price  and  oh  the  terms  stated. 
Hence,    under  the  finding  of  the 
court  upon  the  conflicting  evidence 
aforesaid,  he  is  en-  ^^^^^^^^^^ 
titled     to     receive  Avpoitttment  •< 
and    recover    what  2?u  p Jop«5L 
his    services    were  i^^lf'T-!!!. 
reasonably     worth, 
unless  prevented  therefrom  .  by  the 
fact  that  the   services  were   per- 
formed under  an  appointment  as 
member  of  a  committee,  or  that  he 
was  a  stockholder  in  the  company, 
and>  when  the    negotiations  were 
commenced   and   the  .  original   ap- 
pointment made,  the  assistant  ^c-^ 
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retary.  But  his  right  to  such  com- 
pensation,  under  the  circumstances 
of  the  case,  is  not  invalidated  by 
either  of  those  facts  or  all  com- 
bined, nor  would  the  law  deny  such 
right  if  he  had  remained  assistant 
secretary  through  the  entire  period 
of  the  negotiations  and  until  the 
sale  was  made. 

It  is  well  settled  that  when  a 
stockholder,  who  is  not  an  officer  or 
director,  renders  a  service  to  the 
corporation   by   proper   request  or 

authority,  a  con- 
tract is  implied  to 
pay  the  reasonable 
value  of  his  services,  unless  the 
circumstances  negative  such  impli- 
cation, as  by  showing  that  the  serv- 
ices were  to  be  gratuitous.  2  Thomp. 
C!orp.  §  1730 ;  Goodin  v.  Dixie-Port- 
land  Cement  Co.  79  W.  Va.  88, 
L.R.A.1917F,  308,  90  S.  E.  544; 
Fitzgerald  &  M.  Constr.  Co.  v.  Fitz- 
gerald, 137  U.  S.  98,  34  L.  ed.  608, 
11  Sup.  Ct.  Rep.  36;  10  Cyc.  900, 
935,  1034;  Cheeney  v.  Lafayette, 
B.  &  M.  R.  Co.  68  111.  570,  18  Am. 
Rep.  684;  Holder  v.  Lafayette,  B. 
&  M.  R.  Co.  71  111.  106, 22  Am.  Rep. 
89. 

And  by  the  great  weight  of  au- 
thority such  a  contract  may  be  im- 
plied in  favor  of  a  director  or  other 
officer  as  to  services  outside  the 

-extract  f  pay    «<^Ope  of  hiS    officia! 

director-  duty.  2  Cook,  Corp. 

i»piicatioa.         §  657 ;  3  Clark  &  M. 

Priv.  Corp.  §  671;  Montana  Tono- 
pah  Min.  Co.  v.  Dunlap,  116  C.  C.  A. 
286,  196  Fed.  612 ;  Dunlap  v.  Mon- 
tana Tonopah  Min.  Co.  (C.  C.)  192 
Fed.  714;  Huffaker  v.  Krieger 
(Huffaker  v.  Germania  Safety 
Vault  &  T.  Co.)  107  Ky.  200,  46 
L.RJ^.  384,  53  S.  W.  288;  Paine  v. 
Kentucky  Ref.  Co.  159  Ky.  270, 
Ann.  Cas.l915D,389,167S.W.375; 
Santa  Clara  Min.  Asso.  v.  Meredith, 
49  Md.  389,  33  Am.  Rep.  264,  4  Mor. 
Min.  Rep.  44;  National  Loan  & 
Invest.  Co.  v.  Rockland  Co.  36  C.  C. 
A.  370,  94  Fed.  335 ;  Barrenstecher 
V.  Hof  Brau,  67  Or.  194,  135  Pac. 
518 ;  Apsey  v.  Chattel  Loan  Co.  210 
Mass.  364, 103  N.  E.  899.  Re  Knox 
Automobile  Co.    (D.  C.)    229  Fed. 


241;  and  cases  cited  in  note  to 
Lowe  V.  Ring,  3  Ann.  Cas.  731,  734, 
and  note  to  Winfield  Mortg.  &  T. 
Co.  V.  Robinson,  Ann.  Cas.  1915A, 
451,  454.  And  that  seems  also  to  be 
the  rule  in  New  York.  Bagley  v. 
Carthage,  W.  &  S.  H.  R.  Co.  165  N. 
Y.  179,  58  N.  E.  895. 

We  find  the  rule  as  to  services 
rendered  by  one  who  is  only  a  stock- 
holder well  stated  in  Goodin  v. 
Dixie-Portland  Cement  Co.  79  W. 
Va.  83,  L.R.A.1917F,  308,  90  S.  E. 
544,  as  follows :  *'The  principle  un- 
derlying the  rule  respecting  direct- 
ors is  that  they  are  trustees  for  the 
stockholders,  and  that  in  the  ab- 
sence of  express  contract  they 
should  not  be  permitted  to  recover 
for  services  rendered  in  the  per- 
formance of  tihe  ordinary  duties 
pertaining  to  their  offices  upon  any 
implied  contract  therefor;  but  the 
reason  for  this  rule  is  not  generally 
applicable  to  stockholders.  They 
stand  in  no  fiduciary  relation  to  the 
corporation,  and  we  hold,  with  the 
great  weight  of  authority,  that 
when  the  circunlstances  of  the  em« 
ployment  do  not  negative  such  im- 
plication, and  a  stockholder  is  called 
upon  by  corporate  authority  to  per- 
form some  special  service,  whether 
of  an  official  character  or  otherwise, 
a  contract  is  raised  by  implication 
to  pay  him  what  his  services  are 
reasonably  worth." 

In  Clark  &  Marshall  on  Private 
Corporations,  it  is  said,  in  sub- 
stance, that  while  the  directors  of 
a  corporation  are  not  entitled  to- 
salary  or  other  compensation  when 
performing  nothing  more  than  the 
usual  and  ordinary  duties  pertain- 
ing to  their  office,  in  the  absence  of 
an  express  provision  or  agreement 
for  compensation  when  the  services 
are  performed,  such  rule  applying 
also  to  directors  serving  in  an  of- 
ficial capacity,  the  rule,  by  the 
weight  of  authority,  does  not  apply 
to  services  rendered  by  a  director, 
president,  vice  president  or  other 
managing  officer,  as  a  mere  at- 
torney, broker,  or  agent,  or  in  a 
purely  ministerial  capacity,  or  oth- 
erwise outside  of  the  usual  and  or- 
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dinary  dttUas  ol  his  office ;  aiu}  tbat 
by  the  overwhelming  weight  of  au- 
thority the  doctrine  denying  com* 
pensation  to  directors  and  other 
managing  officers,  in  the  absence  of 
express  provision  or  agreement 
therefor,  haQ  no  application  to  serv- 
ices not  properly  pertaining  to  their 
office,  but  rendered  by  them  out- 
side of  their  regular  duties,  and  that 
if  such  services  are  rendered  at  the 
request  of  the  corporation  or  the 
board  of  directors,  with  the  under- 
standing that  they  are  to  be  paid 
for,  the  law  will  imply  a  promise, 
in  the  absence  of  any  special  agree- 
ment, to  pay  what  they  are  reason- 
ably worth.  And,  further,,  that  the 
rule  denying  such  compensation,  in 
the  absence  of  express  provision  or 
agreement  therefor,  does  not  apply 
to  ministerial  officers  and  employees 
who  are  not  directors,  and  have  no 
control  over  the  property  and  funds 
of  the  corporation,  even  though  they 
may  be  stockholders;  /'and  if  such 
an  officer  or  employee  is  elected  or 
appointed  to  perform  valuable  serv- 
ices for  the  corporation  under  cir- 
cumstances indicating  intention  and 
expectation  of  payment,  but  without 
any  express  contract,  the  law  will 
imply  a  promise  on  the  part  of  the 
corporation  to  pay  a  reasonable 
compensation/'  '  §  671,  pp;  2050, 
2068,  2055. 

In  National  Loan  &  Invest.  Go.  v* 
Bockland  Co.  86  C.  C.  A.  370,  94 
Fed.  335,  Circuit  Judge  Sanborn, 
speaking  for  the  United  States 
court  of  appeals  for  the  eighth  cir- 
cuit, discusses  the  rule  as  to  direct- 
ors and  officers,  and  concludes  as 
follows:  "Some  authorities  have 
gone  so  far  as  to  hold  that  officers 
of  a  corporation,  who  are  also  its 
directors^  cai^not  recover  for  the 
discharge  of '  their  duties  .  unless 
their  compensation  is  fixed  by  a 
by-law,  or  by  a  resolution  of  the 
board  before  their  services  are  renr 
dered.  .  .  .  We  are  unwilling  to 
hold  that  such  officers  should  be  de- 
prived of  aU .  compensation  because 
the  amounts  cff  their  salaries  were 
not  definitely  fixed  before  they  en- 
tered upon   the  discharge  of  their 
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.  duti«Ek  A  thoughttol  and  deliber-. 
!  ate  consideration  of  this  entire  ques- 
'  tion,  and  an  extended  consideration 
of  the  authorities  upon  it,  have  led 
to  the  conclusion  that  this  is  the 
true  rule :  Officers  of  a  corporation,, 
who  are  also  directors,  and  who, 
without  any  agreement,  express  or 
implied,  with  the  corporation  or  its 
owners,  or  their  representatives, 
have  voluntarily  rendered  their 
services,  can  recover  no  back  pay  or 
compensation  therefor ;  and  it  is  be- 
yond the  powers  of  the  board  of  di- 
rectors, after  such  services  are  ren- 
dered, to  pay  for  them  out  of  the 
funds  of  the  corporation,  or  to 
create  a  debt  of  the  corporation  on 
account  of  them  (citing  cases). 
But  such  officers,  who  have  rendered 
their  services  under  an  agreement, 
either  express  or  implied,  with  the 
corporation^  its  owners  or  repre- 
sentatives, that  they  shall  receive 
reasonable,  but  indefinite,  compen- 
sation therefor,  may  recover  as 
much  as  their  services  are  worth; 
and  it  is  not  beyond  the  powers  of 
the  board  of  directors  to  fix  and  pay 
reasonable  salaries  to  them^  after 
they  have  discharged  the  duties  of 
ttbeir  offices/' 

In  the  Maryland,  case  above  cited, 
Santa  Clara  Min.  Asso.  v.  Meredith, 
49  Md.  389,  33  Am.  Rep.  264,  4  Mor: 
Min,  Rep.  44,  after  stating  tibe  gen- 
eral rule  as  to  the  necessity  for  an 
express  contract  to  entitle  a  director 
or  president  of  a  corporation  to:  rer 
cover  compensation  for  services 
within  the  line  and  scope  of  his 
duty  as  such,  the  court  says :  ''But 
if  a  president  or  director  of  a  cor- 
poration renders  services  to  his  cor- 
poration which  are  not  within  the 
scope  of,  and  are  not  required  of 
^him  by,  hia  duties  as  president.  <>r 
'director,  but  are  such  as  afe  prop- 
erly to  be  performed  by  an  aigent, 
broker,  or  attorney,  he'  may  recover 
compensation  for  such  services  up- 
on an  implied  promise." 

In  Huffaker  v.  Krieger  (Huflfaker 
v.  Germania  Safety  Vault  &  T.  Cp.) 
107  Ky.  200,  46  L.R.A.  384,  53  S. 
W.  288,  directors  were  held  entitled 
to  compensation  for  their  service^ 
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in  diflpoi^iig  of  the  property  of  the 
corporation,  through  which  the  cor- 
poration was  relieved  of  its  em- 
barrasBed  financial  condition,  and 
enabled  to  pay  its  debts  and  a  con- 
siderable dividend  to  the  stockhold- 
ers ;  it  being  held  that  such  services 
did  not  pertain  to  the  ordinary 
duties  of  the  office  of  director,  and 
a  contract  was  implied  to  pay  for 
them ;  it  appearing  that  to  effect  the 
sale  the  directors  had  been  required 
to  expend  large  amounts  from  their 
personal  means  to  travel  to  distant 
cities,  and  remain  there  for  months. 
And  in  Paine  v.  Kentucky  Ref .  Co. 
159  Ky.  270,  167  S,  W.  375,  Ann. 
Cas.  1915D,  389,  it  appeared  that 
a  director  had  been  appointed  a 
member  of  a  committee  to  audit  and 
investigate  a  great  mass  of  books 
and  accounts  of  the  corporation, 
and  eighteen  subsidiary  companies, 
in  an  effort  to  settle  a  dispute  be- 
tween the  corporation  and  its  gen- 
eral manager,  the  other  members  of 
the  committee,  being  salaried  offi- 
cers, leaving  practically  all  the  work 
to  the  unsalaried  director  afore- 
said, who  was  an  experienced  ac- 
countant, and  he  was  entitled  to  re- 
cover a  reasonable  compensation 
for  such  service  as  upon  an  implied 
promise  to  pay. 

If  a  director  or  managing  officer 
IS  permitted  to  recover  upon  an  im- 
plied contract  a  reasonable  compen- 
sation for  services  rendered  outside 
of  his  official  duties,  it  must  cer- 
tainly be  true  that  one  who  does  not 
hold  such  official  position,  but  is 
merely  a  stockholder,  or  if  he  be 
also   an   assistant    secretary,   may 


likewise  i^ecover  a  raasotiable  com- 
pensation for  his  services  when 
called  upon  by  corporate  authority 
to  perform  them,  and  especially 
when  it  has  been  agreed  or  under- 
stood that  he  was  to  be  paid  for 
such  services.  The  plaintiff  was 
not  in  fact  assistant  secretary  at 
the  time  of  the  sale,  nor  during  the 
latter  and  greater  part  of  the  period 
of  the  negotiations,  but  there  is 
nothing  in  the  evidence  to  show  that 
the  duties  of  that  position  were  oth- 
er than  merely  ministerial,  and 
clearly  they  did  not  include  the 
carrying  on  of  negotiations  for  and 
selling  valuable  property  of  the  cor- 
poration. Something  is  said  in  the 
brief  about  the  plaintiff,  as  assistant 
secretary,  being  a  salaried  officer; 
but  as  we  recall  the  evidence  he  waa 
paid  for  his  service  in  that  capacity 
only  the  sum  of  $15  per  month. 

We  have  thus  considered  the  case 
upon  its  merits  under  the  evidence 
and  the  findings  and  the  exceptions 
to  the  findings,  notwithstanding 
that  we  have  failed  to  find  in  the 
bill  of  exceptions  anything  to  show 
an  exception  to  the  overruling  of 
the  motion  for  new  trial,  although 
the  journal  entiy  of  the  overruling 
of  the  motion  in  the  record  outside 
the  bill  shpws  an  exception.  But 
the  question  was  not  raised  or  sug- 
gested by  counsel.  For  the  reasons 
aforesaid  we  are  of  the  opinion  that 
the  judgment  must  be  affirmed ;  and 
it  will  be  so  ordered. 

Beard,  J.,  concurs. 

Scott,  J.,  did  not  sit. 


ANNOTATION. 

Right  of  •tockholder  not  a  director,  officer,  or  employee  of  die  corporalioii 
to  compensation  for  services  in  sdling  stock  or  corporate  property  in. 
absence  of  express  contracL 


There  is  no  reason  why  an  ordinary 
stockholder  should  not  contract  with 
his  corporation  with  the  same  freedom 
as  an  individual,  provided  only  that 
the  weight  of  his  holding  of  stock 
does  not  compel  the  making  of  con- 
tracts with  him  unfavorable  to  the  in- 


terests of  his  fellow  stockholders. 
The  fact  of  his  interest  in  the  corpora- 
tion may,  however,  lend  force  to  the 
contention  that  he  intended  services 
rendered  by  him  to  it  to  be  gratui- 
tons. 
With  the  exception  below  referred 
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tOy  no  case  tias  been  foiind  involving 
the  right  of  a  stockholder,  who  wa^  not 
a  director,  officer,  or  employee  of  the 
corporation,  to  compensation  for  serv- 
ices in  selling  fltock  or  corporate  prop- 
erty in  absence  of  express  contract. 

In  Sidway  v.  Missouri  Land  &  Live 
Stock  Co.  (1901)  163  Mo.  342,  63  S.  W. 
705,  the  largest  stockholder  of  a 
Scotch  corporation  owning  large  prop- 
erties in  Missouri  claimed  to  have  ren- 
dered services  to  it  over  a  long  series 
of  years,  including  services  in  relation 
to  sales  of  its  lands,  although  he  had 
made  frequent  statements  in  writing 
that  the  services  were  gratuitous.  In 
reversing  a  judgment  in  his  favor,  the 
court  said :  'If  there  was  no  substan- 
tial evidence,  as  it  seems  there  was 
not,  to  overcome  the  frequently  writ-. 
ten  admissions  of  plaintiff  that  his 
services  were  gratuitous,  then  there 
was  no  basis  laid  for  an  -instruction 
given  at  the  instance  of  piaintifF  to  the 
effect  that  the  burden  waa  on  defend- 
ant to  show  i;hat  said  services  were 
gratuitously  performed.'    It  is  every- 


where conceded  that  no  one  can  make 
another  his  debtor  without  the  Matter's 
consent.  'But,  ordinarily,  if  one 
stands  by  in  silence  and  sees  labor 
performed  on  premises  belonging  to 
him,  of  which  he  accepts  and  enjoys 
the  benefits,  a  promise  to  pay  there- 
for may  be  inferred.*  8  Wait,  Act.  & 
"Dei.  719,  citing  cases;  Sprague  v.  Sea 
(1899)  152  Mo.  1.  c.  332,  53  S.  W.  1074. 
In  this  case,  however,  no  such  assump- 
sit can  be  raised  or  implied  in  the 
very  teeth  of  continued  written  asser- 
tions of  plaintiff  that  his  services  were 
free,  and  that  he  was  getting  no  pay.** 
In  reversing  a  second  judgment  for  the 
plaintiff  (1904)  187  Mo.  649,  86  S.  W. 
150,  the  court  said:  *'The  law  of  this 
state  is,  there  can  be  no  recoveiy  for 
services  rendered  voluntarily  and  with 
no  expectation  at  the  time  of  rendi- 
tion that  they  will  be  compensated, 
and  this  is  true  whether  the  services 
were  or  were  not  beneficial.  A  sub- 
sequent change  of  intention  by  the 
party  performing  the  service  does  not 
alter  the  rule.**  B.  B.  B. 


«■  ■  1  ■  I 
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W.  I.  HALEY,  Appt, 
STATE  OF  TEXAS. 

Texa0  Conrt  of  Crifninal  Appeals -^  F^hruary  20,  1M9* 

(—  Tex.  Crim.  Rep.  —,  209  S.  W.  676.) 

Evidence  -—  of  other  offense  -—  admissibility. 

1.  Evidence  is  not  admissible  in  a  prosecution  for  crime  to  show  the 
guilt  of  accused  of  another  crime,  even  if  it  is  within  the  exception  to  the 
rule  excluding  such  evidence,  unless  the  proof  of  the  other  offense  is 
clear. 

{See  note  on  tMs  question  beginning  on  page  784.] 

—  homicide  —  chain  of  circumstantial 
evidence. 

2.  To  render  evidence  admissible  in 
a  case  depending  upon  circumstan- 
tial evidence,  it  is  necessary  only  that 
it  tends  to  prove  the  issue  or  consti- 
tutes a  link  in  the  chain  of  evidence. 

[See  8  R.  C.  L.  179;  10  R.  C.  L.  930.] 


— -  finding  of  shotgun. 

3.  In  a  prosecution  for  murder  by 
Sfunshot  wound  depending  upon  circum- 
stantial evidence,  evidence  is  admissible 
of  the  finding  after  the  homicide,  at  the 


place  of  business  of  accused,  of  a  shot- 
gun bearing  signs  of  recent  discharge. 
[See  8  R.  C.  L.  179,  180.] 

-^automobile  tracks. 

4.  Tracks  of  an  automobile  corre- 
sponding to  those  made  by  a  car' driven 
by  accused  on  the  night  of  the  homi- 
cide, which  were  found  near  the  scene 
of  the  crime,  are  not  rendered  inad- 
missible by  the  fact  that  they  might 
have  been  made  before  the  crime  or 
might  have  been  made  by  some  other 
car. 

[See  8  R.  C.  L.  188.] 
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5.  Upon  trial  for  homicide  evidence 
is  admissible  of  the  finding  near  the 
scene  of  the  crime  of  tracks  corre- 
sponding with  those  made  by  accused. 

[See  8  R.  C.  L.  188.] 

Criminal  law  —  new  trial  —  comment 
on  failure  of  accused  to  testify. 

6.  Comment  by  counsel  in  argument 
on  the  failure  of  accused  to  take  the 
witness  stand  is  ground  for  new  trial 
where  the  statute  provides  that  the  fail- 
ure of  an  accused  to  testify  on  his  own 
behalf  shall  not  be  alluded  to  or  com- 
mented on  by  counsel  in  the  case. 

•     [See  2  R.  C.  L.  242.] 


Evidence  —  motive  for  crime. 

7.  Upon  trial  of  one  for  killing  a 
man,  testimony  of  the  wife  of  deceased 
as  to  her  criminal  relations  with  ac- 
cused and  his  desire  that  she  abandon 
her  husband  is  admissible  in  evidence. 

[See  8  R.  C.  L.  181-183.] 

—  morder  of  other  person. 

8.  Upon  trial  of  one  for  killing  a  man 
in  order  to  gain  possession  of  his  wife, 
with  whom  accused  had  maintained  il- 
licit relations,  evidence  is  admissible 
that  shortly  before  the  alleged  crime  he 
had  poisoned  his  own  wife  as  tending 
to  show  a  systematic  plan  formed  and 
executed  by  accused. 

[See  8  R.  C.  L,  198,  199.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Kauf- 
man County  convicting  him  of  murder.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Williams,  Puckitt»  &  Harty 
and  Martin  &  McDonald  for  appellant. 

Mr.  E.  A.  Berry,  Assistant  Attorney 
General,  for  the  State. 

Morrow,  J.,  delivered  the  opinion 
of  the  court: 

This  conviction  is  for  murder,  the 
punishment  being  fixed  at  confine- 
ment in  the  penitentiary  for  twenty 
years. 

The  state's  theory  is  that  the  de- 
ceased was  assassinated.  The  evi- 
dence relied  upon  by  the  state  is 
wholly  circumstantial.  The  deceased 
resided  in  tbe  country,  and  early  in 
the  morning  a  neighbor  went  to  his 
house  and  found  his  body  in  his 
yard,  near  the  door  of  his  garage. 
The  body  was  cold  and  stiff,  and  ap- 
parently the  deceased  had  been  dead 
six  or  eight  hours.  There  were  a 
number  of  buckshot  wounds  in  his 
face  and  head.  As  a  motive  for  the 
homicide  the  state  advanced  the  the- 
ory, supported  by  the  testimony  of 
the  wife  of  deceased,  that  she  and 
appellant  were  criminally  intimate; 
that  she  on  the  day  preceding  the 
homicide  had  told  the  appellant  that 
their  intimacy  must  cease,  and  he 
had  declared  his  determination  to 
have  her. 

There  are  a  number  of  bills  of  ex- 
ception complainings  of  the  admis- 
sion of  efvidence.  These  bills  com- 
plain of  the  introduction  of  specific 
parts  of  the  evidence,  but  are  not  so 


drawn  as  to  disclose  the  relation  of 
the  facts  to  which  they  refer  to  other 
facts  in  the  case,  nor  to  negative 
their  relevancy  as  links  in  a  chain  of 
circumstantial  evidence  when  con- 
sidered in  connection  with  other  cir- 
cumstances. In  a  case  depending 
upon  circumstantial  . 
evidence  it  is  neces-  KifiewlZ 
sary  only  to  render  ci»«tn  of  eir««m- 

it  admissible  that  it  Se"  e.*'  •'^*" 
tends  to  prove  the 
issue,  or  constitutes  a  link  in  the 
chain  of  proof,  and  it  is  not  to  be  re- 
jected,   though    standing   alone    it 
might  not  justify  a  verdict.    In  such 
cases  incidents  may  be  legitimate  ev- 
idence which  would  be  deemed  irrel- 
evant   in   a   case  depending  upon 
direct  and  positive  testimony.  Pres- 
ton V.  State,  8  Tex.  App.  80 ;  Wash- 
ington V.  State,  8  Tex.  App.  377 
Simms  v.  State,  10  Tex.  App.  132 
Langf  ord  v.  State,  17  Tex.  App.  445 
2  Vernon's  Crim.  Stat.  p.  595,  note 
18.  Under  these  rules  the  bills  show 
no  error  wherein  complaint  is  made 
of  the  fact  that  a 
shotgun  was  found  7Ho?»St*' 
at  appellant's  place 
of  business,  and  that  subsequent  to 
the  homicide,  it  bore  evidence  of  re- 
cent discharge.  Whart.  Homicide,  p. 
943 ;  Baines  v.  State,  48  Tex.  Crim. 
Rep.  490,  66  S.  W.  847;  1  Michie, 
Homicide,  p.  821,  8  170. 
There  was  evidfence  that  late  in 


HALEY 

(—  Tew.  Orim,  Rep 

fhe  evening  preceding  the  homicide 
the  deceased  wto  in  the  village  of 
Forney,  at  which  the  appellant 
lived,  and  near  which  the  deceased 
lived ;  that  about  9  o'clock  the  same 
night  an  automobile  passed  along 
the  road  Hear  the  scene  of  the  homi- 
cide«  There  was  evidence  that  ap- 
pellant owned  an  automobile;  that 
the  tire  on  one  side  was  smooth  aihd 
OB  the  other  a  Diamond  tread. 
There  were  found  on  the  ground  a 
short  distance  from  the  scene  of  the 
homieide  tracks  nuiie  by  an  automo- 
bile with  a  smooth  tire  an  one  side 
and  a  Diconond  tread  tire  on  the 
otiber.  There  was  evidence  that  on 
the  same  night  that  the  homicide 
took  place  appellant  was  recognised 
driving  his  car.  The  imprint  made 
by  the  Diamond  tread  tire  on  the 
mud  near  the  scene  of  the  homicide 
was  preserved  and  introduced  in  evi- 
dence, and  a  plaster  cast  of  the  tire 
on  appellant's  car  was  also  made  and 
proof  introduced  that  the  tread  on 
his  car  and  the  impression  on  the 
mud  were  identical  in  size  and 
shape.  The  fact  that  it  was  possible 
that  the  track  may  have  been  made 
prior  to  the  homicide,  or  that  it 
might  have  been  made  by  an  auto- 
mobile other  than 
^Mtomobiie        ti^j    ^f    appellant, 

would,  under  the 
circumstances,  relate  to  the  weight 
of  the  testimony,  but  would  not  be 
le^l  ground  for  its  rejection. 
Baines  v.  State,  43  Tex.  Grim.  Rep. 
495,  66  S.  W.  847 ;  Doss  v.  State,  50 
Tex,  Crim.  Rep.  49,  95  S.  W.  1040 ; 
Rucker  v.  State,  51  Tex.  Crim.  Rep, 
222, 101  S.  W.  804 ;  Liles  v.  State,  58 
Tex.  Crim.  Rep.  310,  125  S.  W.  921 ; 
Liles  v.  State,  62  Tex.  Crim.  Rep.  34, 
135  S.  W.  1177;  Pinkerton  v.  State, 
71  Tex.  Crim.  Rep.  195,  160  S.  W. 
87;  1  Michie,  Homicide,  p.  819,  § 
170  (41). 

The  bills  of  exception  complaining 
of  the  identification  of  the  car  be- 
longing: to  appellant  present  no  er- 
ror. 

The  complaint  of  the  evidence  that 
footprints  were  found  in  the  vicinity 
of  the  homicide,  and  that  appellant's 
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shoe  was  identified  and  compared 
with  the  traciks,  is  _^^  ^^^ 
not  well  founded.  ~  '^®  •• 
Branch's  Ann.  P.  C.  p.  81 ;  Weaver  v. 
State,  43  Tex.  Crim.  Rep.  340,  65  S. 
W.  534.  Proof  of  tracks  and  other 
matters  found  at  or  near  the  scene  of 
the  homicide  was  legitimate.  1 
Michie,  Homicide,  p.  829,  §  171 
(lib) ;  Tate  v.  Statie,  35  Tex.  Crim. 
Rep.  231,  33  S.  W.  121. 

The  trial  court  should  have  grant- 
ed a  new  trial  because  of  the  re- 
marks of  the  county  attorney. 
Among  other  things,  it  appears  from 
the  bill  he  said,  referring  to  counsel 
for  appellant:  ''You  said  the  facts 
of  this  case  point  just  as  much  to  the 
guilt  of  these  men,  Terry  McKeller 
and  John  McKeller,  as  Irvin  Haley. 
The  state  has  seen  fit  to  put  the  two 
McKellers  upon  the  witness  stand  to 
deny  their  guilt;  but  you  did  not  put 
Mr.  Haley  upon  the  witness  stand  to 
deny  his  guilt.'' 

There  were  other  similar  remarks 
not  necessary  to  quote.  Our  statute 
(Code  Crim.  Proc.  art.  790)  pro- 
vides :  "The  failure  of  any  defend- 
ant to  testify"  m  his  own  behalf 
"shall  not  be  taken  as  a  circumstance 
against  him,  nor  shall  the  same  he 
alluded  to  or  commented  on  by  coun- 
sel in  the  cause." 

A  disregard  of  this  command  of 
the  statute  has  been,  from  the  date 
of  its  passage,  uni- 
formly held  an  im-  ESlS^l-Smlf'^'" 
perative    cause   for  comment  on 
reversal.    Alvilla  v.  JtVed*to^'te%"fy. . 
State,  32  Tex.  Crim. 
Rep.  136,  22  S.  W.  406;  Vernon's 
Crim.  Stat.  (Tex.)  vol.  2,  p.  716,  note 
29,  and  cases  cited. 

The  conversations  between  appel- 
lant and  Mrs.  Williams,  detailed  by 
her,  disclosing  his  illicit  relations 
with  her,  his  desire  that  she  abandon 
her  husband,  her  unwillingness  to  do 
so,  his  references  to  his  freedom 
since  the  death  of  his  wife,  and 

other    matters    de-  Bs^aom©^.* 
tailed  in  her  testi-  mottle  for 
mony,  were  relevant  •**■*•• 
and  admissible  in  evidence.   Weaver 
V.  State,  supra;  Rice  v.  State,  64 
Tex.  Crim.  Rep.  149,  112  S.  W.  299. 
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The  state  introduced  evidence  for 
the  purpose  of  showing  that^  some 
ten  months  prior  to  the  homicide 
in  question,  the  appellant  had  killed 
his  wife  by  administering  poison  to 
her.  The  admissibility  of  this  tes- 
timony is  challenged  upon  various 
grounds.  The  manner  in  which  this 
is  presented  in  the  bill  of  exceptions 
renders  it  difiicult  to  grasp  entirely 
appellant's  viewpoint,  but  in  view 
of  another  trial  we  express  such 
views  as  we  have  formed  touching 
its  relation  to  the  case.  The  evi- 
dence showed  that  appellant's  wife 
died  at  night.  He  called  a  physician 
and  her  stepmother,  who  arrived 
after  her  death.  According  to  their 
statement  appellant  and  his.  wife, 
came  in  from  a  drive;  that  his  wife 
had  been  taking  some  aspirin  for 
neur^gia  which  she  had;  that  they 
went  to,  bed,  and  later  she  told  hint 
to  bring  her  that  dose  of  quinine  she 
got  that  evening  in  capsules ;  that  he 
gave  it  to  her,  and  after  taking  it 
she  went  to  sleep  and  dozed  off,  and 
later  she  woke  him  up  saying  she 
was  feeling  bad;  that  she  said  she 
did  not  need  a  doctor,  she  would  be 
all  right,  but  that  she  had  a  convul- 
sion, and  he  phoned  for  a  doctor,  and 
that  she  died  in  his  arms.  The  doc- 
tor said  he  did  not  remember  that 
the  appellant  told  him  how  long  his 
wife  lived  after  she  complained; 
that  she  woke  up  suddenly  and 
grabbed  him ;  that  he  had  given  her 
some  quinine  about  an  hour  before 
the  doctor  was  called.  The  doctor 
testified :  *'In  an  examination  of  the 
body  I  found  the  lower  lip  bitten. 
After  that  I  looked  over  her  arms 
and  portions  that  were  exposed,  I 
think.  I  think  there  was  some  re- 
mark made  about  some  splotches  on 
her  body.  I  think,  as  a  rule,  pied 
splotches  follow  stiychnine  poison- 
ing. I  made  no  analytical  examina- 
tion of  the  contents  of  the  stomach ; 
there  was  no  post  mortem  examina- 
tion had." 

As  we  understand  the  record  there 
was  no  prosecution  founded  upon 
this  ^^tter«  -Evidence  was  intro- 
duced, howwer,  on  the  trial  of  this 
cas^  tbat  spme  time.si|bsequ^nt  to 


the  death  of  Mrs.  Haley  her  step- 
mother visited  the  house  of  appel- 
lant, and  found  a  bottle  marked 
"strychnine,''  and  talked  to  appel- 
lant about  it,  and  he  said  he  knew  it 
was  there ;  that  he  had  bought  it  sev- 
eral years  ago  to  kill  a  dog  and  had 
never  used  it ;  that  she  asked  him  if 
he  did  not  know  that  it  was  half 
gone,  and  he  replied,  ''no,"  that  it 
had  never  been  unwrapped ;  that  the 
bottle  was  turned  over  to  her  hus- 
band, and  it  Was  introduced  upon  the 
trial. 

The  general  T\ile  ai  cvidenee  is 
that  evidenee  of  extraneous  crimes 
is  not  received.  The  reaaim  for  ita 
rejection,  as  stated  by  Mr.  UiMleiv 
hiU^  is  ''that  persons  selected  as  ju<- 
rors  will  very  naturally  believe  that 
a  person  is  guilty  of  the  crime  with 
which  he  is  charged  if  it  is  proved 
to  their  satisfaction  that  he  has  com- 
mitted a  similar  offense,  or  any  of- 
fense of  an  equally  heinous  charac- 
ter ;  and  it  cannot  be  said  with  truth 
that  this  tendency  is  wholly  without 
reason  or  justification,  as  every  per- 
son can  bear  testimony  from  his  or 
her  experience,  that  a  man  who  will 
commit  one  crime  is  very  likely  sub- 
sequently to  commit  another  of  the 
same  description.  To  guard  against 
this  evil,  and  at  the  same  time  to 
avoid  the  delay  which  would  be  inci- 
dent to  an  indefinite  multiplication 
of  issues,  the  general  rule  (to  which, 
however,  some  very  important  ex- 
ceptions may  be  noted)  forbids  the 
introduction  of  evidence  which  will 
show,  or  tend  to  show,  that  the  ac- 
cused has  committed  any  crime 
wholly  independent  of  that  offense 
for  which  he  is  on  trial."  Underbill, 
Crim.  Ev.  §  87. 

If  it  be  assumed  that  the  facts  of 
this  case  bring  it  within  one  of  the 
exceptions  to  which  we  will  here- 
after refer,  it  is  clear  that  the  due 
administration  of  justice  demands 
that  evidence  tending  to  show  appel- 
lant's guilt  of  anoth-  ^-  ^^-^, 
er  crime  should  not  Z^.'n^^^' 
be  admitted,  unless  •*«*-»*»M*r. 

the  proof  of  the  other  offense  is 
clear.  In  this  case,  if  it  is  proper  for 
the  state  to  use  the  alleged  fact  that 


HALBY  V, 

( —  Tex.  Orim.  Rep.  - 

appellant  pmaoned  his  wife  as  a  cir- 
cumstanoe  eannecting  him  with  the 
assassination  of  Williams,  it  should 
be  shown  beyond  a  reasonable  doubt 
that  his  wife  died  from  poison  know- 
ingly administered  by  him  with  in- 
tent to  destroy  her.  Applying  this 
principle  to  the  case  in  hand,  we  find 
no  satisfactory  evidence  that  the  ap- 
pellant's wife  died  from  poisoning. 
''In  a  case  of  .  .  .  poisoning, 
where  the  symptoms  and  appear- 
ances during  the  last  illness  become 
controUing  facts  in  determining 
whether  the  death  was  from  poison 
or  from  disease,  the  charge  is  not 
made  out  unless  the  prosecution  neg- 
ative everytibing  but  poison  as  the 
cause  of  death.  And  this  they  can 
only  do  by  showing  affirmatively  that 
the  combined  symptoms,  and  the  ab- 
solutely certain  facts  with  which 
they  are  associated,  are  inconsistent 
with  any  other  disease  or  ailment.'' 
People  V.  Millard,  53  Mich.  6S,  18 
N.  W.  562;  1  Whart.  Crim.  Ev.  p. 
162. 

The  circumstances,  especially 
when  taken  in  connection  with  the 
subsequent  developments  growing 
out  of  the  present  prosecution,  sur- 
rounded appellant  with  suspicion 
connecting  him  with  the  death  of  his 
wife ;  but  to  justify  the  admission  of 
evidence  of  another  crime,  its  com- 
mission must  be  proved,  and  if  the 
state  can  do  no  more  than  supply 
evidence  casting  suspicion  upon  the 
accused,  the  evidence  should  be  re- 
jected. We  think  on  the  application 
of  this  rule  the  evidence  admitted  on 
the  subject  should  have  been  exclud- 
ed from  the  jury.  If,  upon  another 
trial,  evidence  is  proffered  sufficient- 
ly cogent  to  establish  the  fact  that 
appellant's  wife  died  from  poison, 
we  believe  the  evidence  should  be  re- 
ceived as  coming  within  that  excep- 
tion to  the  rule  ex- 
^aeV  ber«on.       cluding  independent 

crimes  which  recog- 
nizes their  admissibility  when  they 
are  evidence  of  a  systematic  plan 
formed  and  executed  by  the  accused. 
This  arises  from  the  theory^advanc^ 
hy  tJbe  state  that  the  appellant,  de- 
siring to  continue  unobstructed  Ins 
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illicit  r^ations  with  the  wife  of  de- 
ceased, formed  a  plan  to  remove  the 
obstacles,  viz.,  his  own  wife  and  the 
deceased  Williams,  and  proof  that  he 
killed  his  wife  in  pursuance  of  his 
purpose  to  attain  the  same  object 
which  would  furnish  the  motive  for 
the  killing  of  the  deceased  tended  to 
identify  appellant  as  the  slayer  of 
Williams.  Concerning  the  admissi- 
bility of  similar  acts,  although  they 
constitute  other  offenses,  on  the 
theory  that  they  ^re  a  part  of  a  de- 
sign or  system,  Mr.  Wigmore,  in  his 
work  on  Evidence,  §  104,  says: 
''There  is  no  situation  in  which  a  de« 
sign  to  do  an  act  would  be  irrelevant 
to  show  the  doing  of  the  act." 

AgaiUf  at  §  304 :  "When  the  very 
doing  oif  the  act  charged  is  still  to  be 
proved,  one  of  the  evidential  facts 
receivable  is  the  person's  design  or 
plan  to  do  it."  "To  render  them  ad- 
missible, there  must  be  not  merely  a 
similarity  in  the  results,  but  such  ^ 
concurrence  of  common  featureis 
that  the  various  acts  are  naturally 
to  be  explained  as  caused  by  a  gen- 
eral plan,  of  which  they  are  the  in- 
dividual manifestations." 

Thus  he  says :  "To  show  a  plan  to 
rob  a  safe,  the  stealing  of  the  key 
would  be  relevant ;  or  to  show  a  plan 
to  murder  a  whole  family  and  obtain 
their  insurance  money,  the  killings 
of  other  insured  members  of  the 
family  would  be  admissible." 

Precedents  from  which  these  gen- 
eral statements  of  the  author  are 
taken  will  be  found  at  §  363  of  the 
same  volume.  Among  these  are 
cases  in  which,  the  plan  being  to  get 
rid  of  obstacles  to  the  marriage  or 
association  with  a  particular  woman, 
crimes  committed  in  furtherance  of 
this  design  have  been  received  as 
relevant  to  the  issue  of  identity  of 
the  slayer  of  the  deceased  in  the  par- 
ticular case.  See  Stephens  v.  Peo- 
ple, 19  N.  Y.  571.  Such  evidence  has 
often  been  received  in  cases  of  poi- 
soning where  the  evidence  of  identi- 
ty was  circumstantial. 

If  this  evidence  is  received  ttpon 
another  trial,  it  should  be  limited,  in 
tile  charge  ofthe<iourt,and  il;  should 
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be  made  clear  to  the  jury  that  it  is 
not  to  be  considered  at  all  against 
the  appellant,  unless  the  state  had 
shown  beyond  a  reasonable  doubt 
that  appellant's  wife  ciied  from  poi- 


son, knowingly  administered  by  the 
appellant  with  intent  to-  kill  her. 

Because  of  the  errors  pointed  out, 
the  judgment  of  the  lower  court  is 
reversed,  and  the  cause  remanded. 


ANNOTATION, 

Admmibilily  m  criminal  prosecution  ot  evidence  to  prove  oAer  crime  as 

affected  by  degree  or  sufficiency  of  the  evidence* 


As  a  general  rule,  in  a  prosecution 
for  one  offense  evidence  that  another 
independent  crime  has  been  committed 
by  the  defendant  is  inadmissible. 
There  are,  however,  certain  well-de- 
fined exceptions  to  this  rule.  This 
note  is  not  concerned  with  the  com- 
petency or  relevancy  of  sucU  evidence, 
but  merely  with  the  question  of  the 
degree  of  proof  of  the  other  crime 
necessary  to  render  it  admissible  in 
cases  in  which  it  is  otherwise  proper. 

It  will  be  observed  that  in  the  re- 
ported case  (Haley  v.  State,  ante, 
.779)  it  was  held  that  the  due  admin- 
istration of  justice  demands  that  evi- 
dence of  the  accused's  guilt  of  another 
crime  should  not  be  admitted  unless 
the  proof  of  the  other  crime  is  cleat, 
and  that,  in  order  to  use  the  alleged 
fact  that  he  has  committed  another 
crime,  its  commission  must  be  shown 
beyond  a  reasonable  doubt.  This  con- 
clusion finds  support  in  other  cases. 

Thus,  in  Baxter  v.  State  (1914)  91 
Ohio  St.  167,  110  N.  E.  456,  in  a  trial 
for  embezzlement,  it  was  held  that  evi- 
dence that  the  accused  was  guilty  of 
other  similar  offenses  must  be  such 
that  a  iuiy  would  be  authorized  to  find 
him  guilty  of  the  offenses.  The  court 
j3aid:  "Evidence  of  a  vague  and  un- 
certain character  offered  for  the  pur- 
.pbse  of  proving  that  the  defendant  had 
been  guilty  of  similar  offenses  should 
never  be  adniitted  under  any  pretense 
whatever.  True,  it  is  not  always  pos- 
sible to  show  an  entire  transaction  by 
one  witness,  and,  therefore,  if  the  state 
offers  evidence  which  may  become  im- 
portant in  connection  with  other  evi- 
dence proposed  to  be  offered  later  in 
the  case,  it  should  be  admitted;  but 
if  the  state  fails  to  introduce  such  fur- 
ther evidence,,  which,  if  uncontradicted, 
would  authorize  the  jury  to  find  the 


defendant  guilty  of  the  other  offenses 
sought  to  be  proved,  then  there  is  an 
absolute  failure  on  the  part  of  the 
state  to  make  a  prima  facie  case  of 
guilt  of  the  defendant  of  these  other 
offenses,  and  it  becomes  the  peremp- 
tory duty  of  the  trial  court  to  strike 
such  evidence  trom  the  record,  and  to 
instruct  the  jury  that  they  are  not  to 
consider  it  for  any  purpose  whatever. 
In  this  particular  case  the  state  sought 
to  prove  that  this  defendant  had  been 
guilty  of  a  similar  offense  in  Cincin- 
nati, Ohio,  and  a  similar  offense  in 
Kenton,  Ohio.  The  evidence  offered 
on  behalf  of  the  state  in  respect  to 
these  two  other  offenses  was  absolute- 
ly and  wholly  insufiicient  to  make  any- 
thing like  a  prima  facie  case  against 
the  defendant  as  to  these  transactions. 
If  the  accused  had  then  been  upon 
trial  for  either  of  these  offenses,  it 
would  have  been  the  duty  of  the  trial 
court  to  instruct  the  jury  to  return  a 
verdict  of  'Not  guilty.'  The  whole 
scope  and  extent  of  the  evidence  of- 
fered tended  to  prove  no  more  than  a 
suspicion  of  guilt.  If  either  of  these 
offenses  had  in  fact  been  committed, 
the  evidence  did  not  connect  this  de- 
fendant with  them,  further  than  to 
show  that  he  had  the  opportunity  to 
be  guilty;  but  it  also  appeared  that  at 
least  a  half  dozen  other  persons  in 
each  of  these  transactions  had  equal 
opportunity  with  the  defendant  to  ap- 
propriate the  funds  claimed  to  'have 
been  embezzled.  The  court  of  appeals 
of  Franklin  county,  which  is  the  court 
of  last  resort  on  disputed  questions  of 
fact,  found  that  the  tjestimony  ad- 
mitted in  regard  to  these  other  of- 
fenses was  of  such  a  circumstantial 
character  that  it  did  not  afford  even 
probable  cause  that  the  defendant  was 
guilty,  but  refused  to  reverse  for  this 
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reason,  upon  the  theory  that  this  evi- 
dence before  an  intelligent  Jury  would 
not  have  any  weight.    Evidence  that 
an  accused  was  guilty  of  other  similar 
offenses   must   be   such   that   a  jury 
would  be  authorized  to  find  him  guilty 
of  these   offenses.     The   trial    court 
erred  in  receiving  this  evidence,  erred 
in  failing  to  instruct  the  jury  at  the 
time  it  was  received  as  to  the  purpose 
for  which  it  was  competent,  and  erred 
in  not  striking  all  of  this  evidence  re- 
lating to  these  other  transactions  from 
the  record  and  instructing  the  jury  to 
disregard  the  same.    The  trial  court 
did  charge  the  jury  in   its   general 
charge  that  it  must  find  from  the  evi- 
dence offered  that  the  defendant  was 
guilty  of  these  other  offenses,  beyond 
a  reasonable  doubt,  before  it  would 
be  authorized  to  consider  that  evi- 
dence   for    any    purpose.      But    this 
charge,   while  perfectly  proper  in  a 
proper  case,  could  not  be  otherwise 
than  prejudicial  to  the  accused  in  this 
particular    case,    because    the    jury 
would  necessarily  infer  therefrom  that 
there  was  substantial  evidence  of  the 
guilt  of  the  accused  of  these  other 
offenses  that  it  was  authorized  to  con- 
sider, when  in  truth  and  in  fact  there 
was  no  such  evidence." 

And  in  Pelton  v.  State   (1910)   60 
Tex.  Crinu  Rep.  412,  132  S.  W.  480, 
Ann.  Cas.  1912C,,86,  in  a  prosecution 
for  forgery,  it  was  held  that,  in  order 
for  evidence  of  other  forgeries  by  the 
defendant  to  be  used  by  the  jury  as 
evidence  of  his  intent  in  committing 
the  alleged  forgery  for  which  he  was 
being  tried,  they  must  believe  from  the 
evidence,  beyond  a  reasonable  doubt, 
that  the  other  transactions  were  for- 
geries, the  court  stating  that  if  the 
evidence  merely  tended  to  show  them 
to  be  forgeries  they  were  not  admissi- 
ble against  the  defendant.    This  case 
follows  Taylor  V.  State  (1906)  50  Tex. 
Crim.  Rep.  381,  97  S.  W.  474,  also  a 
prosecution  for  forgery,  in  which  the 
same  result  was  reached. 

And  in  Com.  v.  McGarvey  (1914) 
158  Ky.  670,  165  S.  W.  973,  a  prosecu- 
tion for  receiving  stolen  goods,  know- 
ing them  to  have  been  stolen,  it  was 
held  that  evidence  offered  as  to  goods 
found  in  the  possession  of  the  defend- 
8  A.L.R. — 50. 


ant  other  than  those  charged  in  the  in- 
dictment, unless  such  evidence  was  a 
part  of  the  res  gestae,  must  be  such 
as  would  prove  the  other  goods  to  have 
been  stolen;  and  the  evidence  in  this 
case  was  held  insufficient  to  show  this/ 
In  State  v.  Hyde  (1911)  284  Mo;  200, 
136  S.  W.  316,  Ann.  Cas.  1912D,  191, 
it  was  held  that  in  order  that  evidence 
of  the  commission  of  other  crimes  be 
admitted  there  must  be  substantial 
evidence  that  the  accused  had  commit- 
ted such  crimes.  There  was  held  to 
be  no  substantial  evidence  in  this  case 
that  the  defendant,  whX)  was  a  physi- 
cian and  charged  with  the  murder  of 
a  relative  of  his  wife  to  obtain  his 
property,  also  intentionally  killed  an- 
other relative  by  bleeding  him,  os- 
tensibly to  relieve  him  from  an  apo- 
plectic attack,  where  the  testimony 
showed  that  another  physician  was 
present  and  participated  in  the  opera- 
tion, although  it  also  showed  that 
there  was  a  difference  of  opinion  be- 
tween them  as  to  the  quantitj^  of  blood 
that  should  be  drawn,  and  "that  the 
drawing  continued  after  the  other 
physician  stated  that  he  thought 
enough  had  been  drawn.  It  was  fur- 
ther held  in  this  case  that  there  was 
no  substantial  evidence  that  the  de- 
fendant had  poisoned  another  relative 
of  his  wife,  the  testimony  showing 
that  such  relative  had  a  fatal  case  of 
typhoid  fever,  and  failing  to  show 
poison  in  his  organs,  and  being  incon- 
sistent with  the  poison  theory.  And 
there  was  also  held  to  be  no  substan- 
tial evidence  that  the  defendant  killed 
still  other  members  of  his  wife's  fam- 
ily by  planting  typhoid  germs  in  a 
water  cooler,  there  being  no  proof 
that  he  had  planted  such  germs,  or 
that  any  germs  came  from  the  cooler, 
although  there  was  evidence  that  the 
defendant,  a  physician,  had  previously 
obtained  typhoid  germs  for  use,  as  he 
stated,  in  laboratory  work.  And  other 
claims  that  the  defendant  inoculated 
some  of  his  wife's  relatives  with  ty- 
phoid germs  by  giving  them  candy 
and  capsules  were  held  not  supported 
by  any  evidence  worthy  of  considera- 
tion. The  court  in  this  case  .«aid :  "We 
are  of  opinion  that  none  of  the  tes- 
timony of  other  alleged  crimes  should 
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have  been  given  to  the  jury.  Having 
been  admitted,  it  should  have  been 
withdrawn  from  their  consideration. 
We  also  think  that  the  better  practice 
would  be  that  the  court  should,  as  a 
preliminary  matter,  when  the  state 
proposes  to  offer  evidence  of  other 
crimes,  either  hear  the  evidence  or 
aatisfy  itself  as  to  its  character  and 
scope  by  inquiry  of  the  prosecuting 
attorney,  and  determine  whether  there 
is. sufficient  evidence  of  the  other  al- 
leged crime  to  justify  its  submission 
to  a  jury.  We  do  not  mean  to  say  that 
the  evidence  upon  such  preliminary 
hearing  must  prove  beyond  a  reason- 
able doubt  that  the  other  crime  has 
been  committed,  but. that  there  should 
appear  substantial  evidence  sufficient 
to  take  a  case  to  a  jury." 

And  in  Com.  v.  Robinson  (1886)  146 
Mass.  571,  16  N.  E.  452,  where  the 
question  involved  was  as  to  the  suffi- 
ciency of  preliminary  evidence  before 
the  trial  court,  as  to  a  scheme  and  in- 
tention by  the  accused  to  kill  her  sis- 
ter and  then  the  latter's  husband,  in 
order  to  obtain  his  insurance,  to  war- 
rant the  admission,  in  a  prosecution 
tor  killing  the  husband,  of  evidence 
that  she  had  poisoned  her  sister,  the 
court,  in  holding  the  preliminary  evi- 
dence in  the  case  sufficient,  said :  "But 
where,  in  a  case  like  the  present,  the 
admissibility  of  testimony  depends 
upon  the  determination  of  some  prior 
fact  by  the  court,  there  is  no  rule  of 
law  that,  in  order  to  render  the  testi- 
mony admissible,  such  prior  fact  must 
be  established  by  a  weight  of  evidence 
which  will  amount  to  a  demonstration, 
and  shut  out  all  doubt  or  question  of 
its  existence.  It  is  only  necessary 
that  there  should  be  so  much  evidence 
as  to  make  it  proper  to  submit  the 
whole  evidence  to  the  jury.  The  fact 
of  the  admission  of  the  evidence  by  the 
judge  does  not  in  a  legal  sense  give  it 
any  greater  weight  with  the  jury;  it 
does  not  affect  the  burden  of  proof,  or 
change  the  duty  of  the  jury  in  weigh- 
ing the  whole  evidence.  They  must 
still  be  satisfied,  in  a  criminal  case, 
upoa  the  whole  evidence,  beyond  a 
reasonable  doubt.  Ordinarily,  ques- 
tions of  fact  are  exclusively. for  the 
jury,  and  queij^tions .  of  law  for  the 


court.  But  when,  in  order  to  pass 
upon  the  admissibility  of  evidence,  the 
determination  of  a  preliminary  ques- 
tion of  fact  is  necessary,  the  court,  in 
the  due  and  orderly  course  of  the 
trial,  must  necessarily  determine  it,  as 
far  as  is  necessary  for  that  purpose, 
and  usually  without  the  assistance,  at 
that  stage,  of  the  jury.  If,  under  such 
circumstances,  testimony  is  admitted 
against  a  party^s  objection,  it  may 
often  happen  that  he  may  still  ask  the 
jury  to  disregard  it,'* 

It  has  been  held,  in  a  prosecution 
for  arson,  that  evidence  that  the  de- 
fendant had  another  fire  some  years 
before  was  not  admissible,  without 
positive  proof  that  the  former  fire  had 
been  set  by  the  defendant.  Kahn  v. 
State  (1914)  182  Ind.  1,  105  N.  E.  385. 

And  in  State  v.  Carter  (1900)  112 
Iowa,  15,  83  N.  W.  715,  in  a  prosecu- 
tion for  obtaining  money  by  false  pre- 
tenses, evidence  of  other  similar  pre- 
tenses was  held  not  admissible  to  show 
intent,  where  there  was  no  evidence  to 
show  that  the  other  pretenses  were 
false. 

In  State  v.  Foxton  (1914)  166  Iowa, 
181,  52  L.R.A.(N.S.)  919,  147  N.  W. 
347,  Ann.  Gas.  1916E,  727,  evidence 
that  other  checks,  drawn  l3y  one  on 
trial  for  obtaining  money  on  a  bad 
check,  were  not  paid,  was  held  inad- 
missible, in  the  absence  of  anything 
to  show  that  they  were  presented  to 
the  drawee,  pr  that  they  would  not 
have  been  paid  if  presented.  And  in 
this  case,  evidence  that  another  check 
drawn  by  the  defendant  was  not  paid, 
without  showing  that  there  were  no 
funds  to  meet  it,  was  held  prejudicial, 
where  the  accused  testified  that  he 
thought  he  had  made  arrangements 
for  the  payment  of  the  check,  for  the 
making  of  which  he  is  on  trial. 

In  People  v.  Jones  (1909)  12  Cal. 
App.  129, 106  Pac.  724,  it  was  held  that 
a  book  containing  an  entry  of  a  sub- 
scription solicited  by  the  defendant  in 
a  prosecution  for  forgery  was  not  ren- 
dered inadmissible  because  of  entries 
therein  of  other  subscriptions,  the 
court  stating  that  such  Irrelevant  en- 
tries, unless  supplemented  by  other 
evidence,  would  have  no  tendency  to 
prove  ot^er  oi^enses.  J.  T.  W". 
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MARYLAND  MOTOR  CAR  INSURANCE  COMPANY,  Appt. 

lUinais  Supreme  C^mrt  ^  Pehruary  20,  1919. 
(287  lU.  204,  122  N.  E.  489.) 

Insiuaiice «— '  thief t  — -  recovery  of  property  —  effect. 

1.  Under  a  policy  insuring  against  automobile  theft,  providing  for  pay- 
ment sixty  days  after  notice  and  proof  of  lossy  the  recovery  of  a  stolen 
automobile  after  the  expiration  of  the  sixty  days  will  not  defeat  liability 
on  the  policy. 

{See  note  on  this  question  beginning  on  page  79S.]  "  '   ' 


Definition  —  abandonment 

2.  Abandonment  in  its  technicaf 
sense  means  the  relinquishment  of  a; 
right,  the  giving  up  of , something  to 
which  one  is  entitled,  absolutely,  with- 
out reference  to  any  particular  person 
or  purpose. 

[See  1  R.  a  L.  1-3.] 

Abandonment  — >  when  complete* 

3.  The  moment  an  intention  to 
abandon  and  relinquishment  of  pos- 
session unite  an  abandonment  is  com- 
plete. 

[See  1  R.  C.  L.  1-3.] 

latmrumet  -«-  iabandonment  —  when 
permissible. 

4.  Abandonment  in  insurance  is  not 
necessary  when  the  loss  is  actually 
complete,  and  cannot  be  made  unless 
the  loss  is  constructively  complete. 

[See  14  R.  C.  L.  1276  et  seq.J 

—  right  to  abandon. 

6.  A  provision  in  a  policy  insuring 
against  loss  of  automobile  by  theft 
and  making  the  policy  payable  sixty 
days  after  notice  and  proof  of  loss, 
that  there  can  be  no  abandonment  to 
the  company  of  the  property  describedt 
means  no  abandonment  before  the  ex- 
piration of  the  sixty  days. 

—  snflSciency  of  proof  of  loss  —  assur- 
ance of  agent. 

6.  One  whose  automobile  is  insured 
against  loss  by  theft  is  entitled  to  rely 


on  the  assurance  of  the  insurer's 
agent  that  his  proof  of  loss  is  suffi- 
cient, although  sworn  proof  is  not 
furnished. 

[See  14  R.  C.  L.  1346.] 

Appeal  —  question  raised  for  first 
time  —  proper  party. 

7.  The  objection  that  an  action  up- 
on a  policy  of  insurance  against  theft 
was  not  brought  by  the  right  party, 
because  the  policy  had  been  assigned 
by  plaintiff  as  collateral  security,  can- 
not be  raised  for  the  first  time  on  ap- 
peal. 

[See  2  R.  G.  L.  85,  86.] 

«—  improper  evidence  —  ground  for 
reversal. 

8.  A  verdict  directed  for  the  proper 
party  in  an  action  on  a  policy  insur- 
ing against  automobile  theft  cannot  be 
interfered  with  on  appeal  because  ev- 
idence was  admitted  that  insured  had 
purchased  another  machine  shortly 
after  the  theft. 

[See  2  R.  C.  L.  250-268.] 

^-  letter  advising  settlement. 

9.  A  reversal  for  improperly  admit- 
ting in  evidence  a  letter  from  the  agent 
to  the  home  office,  advising  settlement 
of  the  claim,  is  not  required  in  an 
action  on  a  policy  of  insurance  against 
theft,  if  the  verdict  was  directed  for 
the  right  party. 

[See  2  R.  C.  L.  198,  260^253.] 


APPEAL  by  defendant  from  a  judgment  of  the  Second  Branch  of  the 
Appellate  Court,  First  District,  affirming  a  judgment  of  the  Municipal 
Court  of  Chicago  in  favor  of  plaintiflf  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  insuring  against  automobile  theft. 
Affirmei. 

The  facts  are  st^tjed  in  the  opin|qn  of  the  court. 
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Messrs.  Bates,  Hicks,  &  Folonie,  for 

appellant: 

Plaintiff  did  not  suffer  an  "actual" 
total  loss  of  his  automobile. 

Globe  Ins.  Co.  v.  Sherlock,  25  Ohio 
St.  50. 

The  object  of  the  policy  is  to  make 
good  loss  or  damage  from  theft  of 
the  property,  hot,  in  the  event  of  dam- 
age, to  purchase  it.  The  insurers 
have  no  right  to  compel  the  insured 
to  hand  the  property  over  to  them. 

Ibid. ;  2  Wood,  Fire  Ins.  §  489 ;  Joyce, 
Ins.  2d  ed.  §  27F. 

Actual  total  loss  by  theft  esdsts 
only  when  the  deprivation  of  the  as- 
sured, is  irretrievable. 

Hamilton  v.  Mendes,  2  Burr.  1198, 
97  Eng.  Reprint,  787,  1  W.  Bl.  276,  96 
Eng.  Reprint,  154,  1  Eng.  Rul.  Cas. 
112,  approved  in  Dutilh  v.  Gatliff,  4 
Dall.  446^  1  L.  ed.  903 ;  Murray  v.  Har- 
mony F.  &  M.  Ins.  Co.  58  Barb.  9; 
Bainbridge  v.  Neilson,  10  East»  329, 
103  Eng.  Reprint,  800,  1  Campb.  237, 
10  Revised  Rep.  316,  1  Eng.  Rul.  Gas. 
121;  Patterson  v.  Ritchie,  4  Maule  & 
S.  394,  105  Eng.  Reprint,  879,  16  Re- 
vised Rep.  498 ;  Brotherston  v.  Barber, 
5  Maule  &  S.  418,  105  Eng.  Reprint, 
1104,  17  Revised  Rep.  378;  Naylor  v. 
Taylor,  9  Barn.  &  C.  718,  109  Eng.  Re- 
print, 267,  4  Mann.  &  R.  526;  Ruys  v. 
Royal  Exch.  Assur.  Corp.  [1897]  2 
Q.  B.  135,  66  L.  J.  Q.  B.  N.  S.  534,  77 
L.  T.  N.  S.  23,  8  Asp.  Mar.  L.  Cas.  294 ; 
McCormack,  Ins.  §  3;  Godsall  v:  Bol- 
dero,  9  East.  72,  103  Eng.  Reprint, 
600;  McCarthy  v.  Abel,  5  East,  388,  102 
Eng.  Reprint,  1118,  1  Smith,  524,  7 
Revised  Rep.  711. 

A  constructive  total  loss  is  the  sub- 
ject of  recovery  of  the  whole  value 
only  by  aider  of  an  abandonment, 
vesting  the  property  in  the  insurer. 

2  Arnouldi  Marine  Ins.  9th  ed.  § 
1043;  Norton  v.  Lexington  F.  L.  &  M. 
Ins.  Co.  16  111.  235. 

Elimination  of  the  abandonment 
privilege  bars  recovery  of  the  value 
of  the  property  in  all  cases  where  the 
property  still  exists  in  specie,  in  the 
home  town  of  assured,  with  power  on 
his  part  to  take  possession. 

Globe  Ins.  Co.  v.  Sherlock,  25  Ohio 
St.  50 ;  Washburn  &  M.  Mfg.  Co.  v.  Re- 
liance Marine  Ins.  Co.  179  U.  S.  1,  45 
L.  ed.  49,  21  Sup.  Ct.  Rep.  1. 

If  the  property  insured  exists  in 
specie,  then  in  the  absence  of  proof 
that  what  remains  is  valueless,  the 
assured  must  prove  his  damage  or  fail 
in  his  suit. 

Young  V.  Pacific  Mut.  Ins.   Co.  2 


Jones  &  S.  821;  Burt  v.  Brewers  & 
Maltsters'  Ins.  Co.  78  N.  Y.  400; 
Washburn  &  M.  Mfg.  Co.  v.  Reliance 
Marine  Ins.  Co.  supra. 

A"theft  policy"  is  not  a  contract  by 
the  insurance  company  to/bujr  ^second- 
hand automobiles.  It  is  a  contract  of 
indemnity. 

Brotherston  v.  Barber,  5  Maule  &  S. 
425, 105  Eng.  Reprint,  1106, 17  Revised 
Rep.  378;  2  Wood,  Fire  Ins.  §  489. 

Waiver  of  proofs  of  loss  cannot  be 
made  by  an  agent  after  exptration  of 
time  fixed  for  furnishing  tlienL 

Dwelling  House  Ins.  Co.  v,  Jones^ 
47  111.  App.  261 ;  Cedar  Rapids  Ins.  Co. 
V.  Shimp,  16  111.  App.  248. 

Messrs.  Adler,  Lederer,  &  Beck,  for 
appellee: 

Plaintiff  suffered  a  total  loss  of  hia 
automobile  by  theft  by  persons  not  in 
his  employ,  service,  or  household; 
Since  the  policy  itself  valued  the  auto- 
mobile at  the  sum  insured,  plaintiff, 
by  the  plain  terms  of  his  policy,  was 
entitled  to  recover  the  full  amount  of 
his  insurance. 

Norton  v.  Lexington  F.  L.  &  M.  Ins. 
Co.  16  111.  235;  Dutilh  v.  Gatliff,  4 
Dall.  446,  1  L.  ed.  903;  Bradlie  v. 
Maryland  Ins.  Co.  12  Pet.  378,  9  L. 
ed.  1123;  Orient  Mut.  Ins.  Co.  ^.  Ad- 
ams, 123  U.  S.  67,  31  L.  ed.  63,  8  Sup. 
Ct.  Rep.  68. 

Defendant  cannot  be  heard  to  urge 
any  alleged  defect  or  informally  in 
the  proof  of  loss  made  by  plaintiff. 

Atlantic  Ins.  Co,  v.  Wright,  22  III. 
462;  Insurance  Co.  of  N.  A.  v.  Mc- 
Dowell, 50  111.  120,  99  Am.  Dec.  497; 
Manchester  F.  Assur.  Co.  v.  Ellis,  85 
111.  App.  634;  National  Masonic  Acci. 
Asso.  V.  Seed,  95  111.  App.  43;  13  Am. 
&  Eng.  Enc.  Law,  2d  ed.  201 ;  Huf talin 
V.  Misner,  70  111.  205;  Westphal  v. 
Sipe,  62  111.  App.  111. 
•  Clajrpool,  being  the  authorized 
agent  representing  defendant  in  its 
transactions  with  the  plaintiff,  was 
properly  called  for  cross-examination 
under  §  33  of  the  Municipal  Court  Act. 

Kaestner  v.  Pope,  152  111.  App.  22. 

Carter,  J.,  delivered  the  opinion  of 
the  court: 

Appellee,  John  J.  O'Connor,  hav- 
ing had  his  automobile  stolen,  upon 
which  he  had  a  theft  insurance 
policy  in  the  appellant  company, 
brought  suit  in  the  municipal  court 
of  Chicago  to  recover  the  value  of 
the  automobile  as  fixed  by  the  policy. 
Th^  trial  court  directed  a  verdict  in 
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Uui  favor  for  $1^75  and  costs,  and 
from  the  judgment  entered  thereon 
an  appeal  was  tak^n  to  the  appellate 
court,  where  the  judgment  was  af- 
firmed. The  appellate  court  issued 
a  certificate  stating  that  the  ques- 
tions involved  were  of  such  impor^ 
tance  that  they  should  be  passed 
upon  by  the  supreme  court,  and  the 
case  is  here  by  appeal. 

Appellee  was  the  owner  of  a  Hud- 
son car  and  insured  it  in  the  appel- 
lant company  for  one  year  from 
March  31,  1916,  through  Roy  E. 
Claypool,  an  agent  of  the  company. 
Sunday  evening,  September  10, 
1916,  O'Connor  left  his  car  at  the 
comer  of  La  Salle  and  Randolph 
streets,  in  Chicago,  while  he  went  to 
a  near-by  restaurant,  asking  a  street 
railway  employee  to  watch  it.  A 
few  minutes  thereafter  a  young  man 
jumped  into  the  car,  unlocked  it, 
and  drove  rapidly  away.  The  next 
day  appellee  went  to  Claypool's  of- 
fice and  reported  his  loss,  and  also 
sent  a  letter  detailing  the  circum- 
stances. About  five  days  thereafter 
^pellee  bought  a  new  car,  giving 
his  note  therefor,  and  assigning  the 
policy  here  in  question  to  the  com- 
pany from  which  he  bought  the  autp- 
mobile,  as  collateral  security  for  the 
note.  On  November  15,  1916,  the 
Chicago  police  department  notified 
appellee  that  they  had  recovered  the 
stolen  car,  and  he  accompanied  a 
I>olice  officer  to  a  downtown  garage, 
where  he  identified  it  as  the  car 
which  had  been  stolen  from  him. 
He  refused,  however,  to  take  it,  on 
the  unround  that  he  was  entitled  to 
the  insurance  money  under  the 
policy  from  the  appellant  company 
and  that  the  car  belonged  to  the 
company,  and  he  wrote  to  the  com- 
pany to  that  effect,  stating  that  he 
Intended  to  use  the  money  from  said 
policy  to  pay  off  the  note  given  for 
the  new  car.  iThe  company  refused 
to  pay  the  policy,  on  the  ground  that 
the  car  had  been  recovered  and  that 
appellee  could  take  it  if  he  desired. 

Appellee  brought  this  suit  for  a 
recovery  under  tne  policy  on  Febru- 
ary 21,  1917.  The  automobile  was 
insured  for  an  amount  not  exceeding 


$1^375  ^against  loss  by  fire,  and  also 
"against  loss  or  damage  by  theft  or 
robbery  by  any  person  or  persons 
other  than  those  in  the  employment, 
service,  or  household  of  the  in- 
sured.'* 

The  policy  provides,  among  other 
things :  "In  the  event  of  loss  or 
damage  under  this  policy  this  com- 
pany shall  be  liable  only  for  the 
actual  cost  of  repairing,  or,  if  neces- 
sary, replacing  the  parts  damaged 
or  destroyed.  It  shall  be  optional 
with  this  company  to  repair,  rebuild, 
or  replace  the  property  lost  or  dam- 
aged with  other  of  like  kind  and 
quality  within  a  reasonable  time,  on 
giving  notice,  within  thirty  days 
after  the  receipt  of  the  sworn  state- 
ment of  loss  herein  required,  of  its 
intention  so  to  do ;  but  there  can  be 
no  abandonment  to  this  company  of 
the  property  described." 

It  further  provides :  "In  the  event 
of  loss  or  damage  the  insured  shall 
forthwith  give  notice  thereof  in 
writing  to  this  company  or  the  au- 
thorized agent  who  issued  iihis  pol- 
icy, and  protect  the  property,  from 
further  loss  or  damage,  and  witiun 
sixty  days  ther^ter,  unless  such 
time  is  extended  in  writing  by  this 
company,  shall  render  a  statemeqjt 
to  this  company,  signed  and  sworn 
to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured 
as  to  the  time  and  cause  of  the  loss 
or  damage.'* 

The  last  provision  of  the  policy, 
which  it  is  particularly  necessary  to 
consider  in  order  to  reach  a  correct 
conclusion  on  the  questions  here  in- 
volved, reads  as  follows:  "The. sum 
for  which  this  company  is  liable  pur- 
suant to  this  policy  shall  be  payable 
sixty  days  after  the  notice,  ascer- 
tainment, estimate  and  satisfactory 
proof  of  the  loss  herein  required 
have  been  received  by  this  com- 
pany." 

Counsel  for  appellant  state  cor- 
rectly, in  our  judgment,  that  the 
policy  here  in  question  is,  in  part  at 
least,  a  combination  of  fire  and  ma- 
rine insurance  form  of  contract. 
Many  decisions  are  cited  by  counsel 
for  each  side  with  reference  to  loss 
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under  maritiitie  insurance  pbHcies, 
and  there  can  be  no  question  that, 
on  principle,  the  theft  of  an  auto- 
mobile insured  against  theft,  and 
subsequently  recovered,  presents  a 
case  somewhat  analogous  to  the  cap- 
ture of  an  insured  ship  in  time  of 
war,  which  is  subsequently  recov- 
ered from  the  enemy  and  restored  to 
the  owner,  A  policy  similar  to  the 
one  here  in  question  does  not  seem 
to  have  been  construed  heretofore 
by  the  courts  of  this  state.  The  de- 
cisions from  other  jurisdictions  on 
policies  similarly  worded  may  be 
persuasive  as  to  the  conclusion  to 
be  reached,  but  are  certainly  not  de- 
cisive. The  correct  conclusion  on 
the  questions  here  raised  depends 
largely  upon  the  proper  construction 
to  be  given  to  the  particular  policy 
here  in  question. 

Counsel  for  appellant  contend,  as 
we  understand  their  argument:  (1) 
That  the  policy  denies  the  right  o£ 
abandonment  and  recovery  under 
the  policy  (because  of  such  aban- 
donment) for  the  total  loss  of  the 
airtomobile;  (2)  that  the  alleged 
abandonment  became  wrongful  or 
invalid  upon  the  subsequent  recov- 
ery of  the  automobile.  These  two 
claims,  it  seems  to  us,  are  in  a  sense 
inconsistent,  for  if  there  fs  no  right 
of  abandonment  then  there  would  be 
no  rights  growing  out  of  the  alleged 
abandonment  that  could  be  devested 
by  subsequent  occurrences.  Aban- 
donment, in  its  technical  sense, 
means    the    relinquishment    of    a 

right ;  the  giving  up 
of  something  to 
which  one  is  en- 
titled ;  the  giving  up  of  a  thing  abso- 
lutely, without  reference  to  any  par- 
ticular person  or  purpose.  In  mari- 
time law  it  means  relinquishment 
to  the  underwriters  of  all  claim.  1 
C.  J.  5 ;  1  R.  C.  L.  2,  3.  Time  is  not 
an  essential  element  of  abandon- 
ment.    The  moment  the  intention 

to  abandon  and  the 

iX%l^t"ir^i^.    relinquishment     of 

possession  unite  the 
abandonment  is  complete.  1  G.  J. 
8.     Abandonment  is  not  necessary 


Dellnltloa— 
•baadoameat. 


ibandonment— 


peralMilble* 


"wfien  the  loser  is  actually  total,  nor 
can  the  abandon* 
ment  be  made  un- 
less the  loss  is  con- 
structively total.  It 
is  never  obligatory  upon  the  insured^ 
but  operates  only  as  a  voluntary 
transfer  of  title.  The  St.  Johns. 
(D.  C.)  101  Fed.  469.  It  is  mani- 
fest from  the  provisions  of  the  pol- 
icy quoted  above  that  it  is  intended 
there  should  not  be  any  voluntary 
abandonment  by  the  insured  to  the 
company,  using  that  word  in  its 
technical  sense ;  but  it  is  also  appar- 
ent from  reading  and  construing  the 
provisions  of  the  policy  together 
that  it  was  intended  that  there  could 
be  no  recovexy  for  a  total  loss  of  the 
automobile,  if  the  insurance  com- 
pany desired  to  replace  the  property 
on  giving,  in  accordance  with  the 
terms  fixed  in  the  policy,  the  re- 
quired notice.  The  policy  also  pro- 
vides that  the  sum  for  which  the 
company  is  liable  shall  be  payable  in 
sixty  days  after  notice  and  satisfac- 
tory proof  of  the  loss. 

There  can  be  no  question  that  ihe 
liability  of  the  company  might  be 
affected  by  the  return  of  the  auto- 
mobile and  the  giving  of  the  re- 
quired notice  before  the  expiration 
of  the  sixty  days;  but  we  are  dis- 
posed to  hold  that  if,  after  the  notice 
and  satisfactory  proof  of  loss  were 
given,    sixty    days 
had  expired  before  TiS'o'^  of 
the  finding  and  re-  52Sf  *''" 
turn  of  the  automo- 
bile, the  policy  intended  that  there 
might  be  full   recovery  from  the 
company  for  the  value  of  the  auto- 
mobile, and  this  without  reference 
to  the  question  of  abandonment.    As 
we  construe  this  policy  as  to  loss  by 
theft,  the  term  "abandonment,"  as 
used  in  the  quoted  provision,  was 
intended  to  mean  that  there  could 
be  no  voluntary  abandonment  (us- 
ing the  word  in  the 
technical  sense)  by  ^ISioi? 
the    owner    before 
the  expiration  of  the  sixty  days. 

Counsel  for  appellant  cite  and 
rely  on  a  number  of  English  cases 
which  seem  to  hold  that  the  subse- 
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quent  recovery  qf  a  captured  ship 
prevents  the  owiier  from  being  en- 
titled to  tke  insurance  as  for  a  total 
loss,  even  if  such  recovery  is  after 
the  insured  has  abandoned  his  inter- 
est to  the  underwriters.  Counsel 
for  appellee,  on  the  other  hand, 
argue  that  the  English  doctrine  on 
this  question  has  not  been  followed 
in  this  country,  and  that  many  of 
our  courts  have  expressly  stated 
they  do  not  agree  with  the  English 
doctrine.  Counsel  cite  and  rely,  in 
this  regard,  on  Norton  v.  Lexington 
F.  &  M.  Ins.  Co.  16  111.  235,  and  also 
Bradlie  v.  Maryland  Ins.  Co.  12  Pet. 
378,  9  L.  ed.  1123.  All  of  the  Eng- 
lish and  American  cases  cited  have 
reference  to  maritime  insurance — a 
branch  of  the  law  having  well- 
understood  custonas  and  rules,  dis- 
tinct, in  some  respects,  from  those 
relating  to  other  classes  of  property 
— ^and  can  only  be  applicable,  by 
analogy,  to  the  case  at  bar.  In  view 
of  the  construction  that  we  have 
given  to  the  provisions  of  this  pol- 
icy, we  do  not  deem  it  necessary  to 
refer  to  these  decisions,  except  to 
say  that  we  agree  with  counsel  for 
•appellee  that  the  decisions  in  this 
country,  and  especially  Norton  v, 
Lexington  F.  &  H.  Ins.  Co.  supra, 
decided  by  this  court,  are  not  in  ac- 
cord with  the  reasoning  of  the  Eng- 
lish cases. 

This  suit  was  instituted  ^fter  the 
lupse  of  sixty  days  from  the  notice 
and  proof  of  loss,  but  after  the  auto- 
mobile had  been  found.  Counsel  for 
appellant  seem  to  concede  that,  if 
the  suit  had  been  instituted  before 
the  automobile  had  been  found,  un- 
der the  reasoning  of  the  English 
cases  appellee  could  have  recovered 
for  the  full  amount  of  the  machine ; 
that  is,  that  the  date  of  the  starting 
of  the  suit  fixed  the  time  of  recov- 
ery for  a  total  loss,  if  the  machine 
had  not  been  found  before  that  date. 
Obviously,  in  order  to  make  an  in- 
surance policy  of  this  kind  of  value 
to  the  owner  of  the  property,  there 
must  be  some  time  fixed  after  which 
the  return  of  tiie  automobile  will 
not  release  the  company  from  lia- 
bility.  Automobiles  are  so  generally 


iiised  in  busines  affairs  and  oi^er 
activities  of  life  that  public  policy 
requires  that  a  person  having  a 
theft  policy  should  not  be  compelled 
to  wait  indefinitely  on  the  chance  of 
having  the  stolen  automobile  recov- 
ered, or  be  compelled  to  incur  the 
expense  of  bujring  a  new  one  and 
thereafter  taking  the  old  one  back, 
if  recovered.  Fairly  construed,  we 
think  this  insurance  policy  intended 
to  fix  the  date  at  sixty  days  after  the 
notice  and  satisfactory  proof  of  loss 
had  been  received  by  the  company, — 
in  other  words,  to  fix  the  date  at 
which  the  insured  would  not  be  com- 
pelled to  take  the  stolen  car  back, 
even  if  recovered,  at  the  date  when 
the  insurance  money  was  agreed  to 
be  paid. 

Counsel  for  appellant  further 
argue  that  there  was  no  proper 
proof  made  by  appellee  of  the  loss 
of  the  automobile.  Appellee  gave 
notice  in  writing  on  the  day  follow- 
ing the  theft,  which,  it  is  shown, 
was  received  by  the  agent  of  the 
company  the  day  after  it  was 
mailed.  On  the  same  day  that  the 
written  notice  was  received,  appellee 
called  on  the  agent  of  the  company 
and  offered  to  make  an  affidavit  or 
sworn  statement,  but  was  told  by 
the  agent  that  the  letter  had  been  re- 
ceived and  was  sufficient,  and  that 
bo  further  notice  or  proof  need  be 
given.  While  some  of  the  letters 
were  addressed  to  the  appellant 
company,  and  otiiers  were  addressed 
to  a  guaranty  company,  which  ap* 
parently  had  close  connection  with 
appellant,  there  can  be  no  question, 
from  a  consideration  of  the  whole 
transaction,  that  the  appellant  com- 
pany, through  its  proper  agent, 
recognized  the  sufficiency  of  the 
notice  given  and 
waived  the  furnish-  '^J^t'otlllJ^ 

ing  of  swpm  proof.  Jij;,.'"''*  **' 
Appellee  had  a 
right  to  rely  upon  the  agent's  assur- 
ance that  his  proof  was  sufficient. 
It  was  held  by  this  court  in  Atlantic 
Ins.  Co.  V.  Wright,  22  111.  462,  that 
when  a  representative  of  an  insur- 
ance company  had  no  fault  to  find 
with  the  proofs,  but  was  satisfied 
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with  them,  if  there. existed  any  in- 
formality in  the  preliminary  proofs 
of  the  loss  such  informality  was  ex- 
pressly waived  by  the  company.  The 
reasoning,  also,  of  this  court  in 
Lumberman's  Ins.  Co.  v.  McDowell, 
50  111.  120,.  99  Am.  Dec.  497,  would 
lead  to  the  same  conclusion.  On 
this  record  the  appellant  cannot 
raise  any  question  that  the  notice 
and  proof  of  loss  did  not  comply 
with  the  provisions  of  the  policy. 

Counsel  for  appellant  further 
argue  that  the  court  erred  in  per- 
mitting a  judgment  to  be  entered 
against  appellant  when  the  proof 
showed  that  the  poUcy  had  been  as- 
signed to  the  Louis  Geyler  Company 
by  appellee  as  collateral  security  for 
the  note  given  for  the  new  automo:- 
bile.  The  point  now  made  on  this 
question  is  that  the  wrong  party  is 
bringing  the  suit.  No  such  objec- 
tion was  made  in  the  trial  court. 
It  is  insisted  by  counsel  for  the  ap- 
pellee that  the  policy  had  been  re- 
assigned by  the  Louis  Geyler  Com- 
pany, before  the  trial,  to  the  original 
beneficiary,    appellee   herein.     We 

agree  with  counsel 
iif^nhi  »«ueA    for   appellant   that 

there  is  nothing  in 
the  record  to  indi- 
cate such  reassignment  back  to  ap- 
pellee. The  special  point,  however, 
as  to  the  wrong  party  suing,  not 
having  been  raised  in  the  trial  court, 
it  is  too  late  to  raise  it  for  the  first 
time  in  a  court  of  review. 

Counsel  for  appellant  also  argue 
that  the  trial  court  erred  in  its  rul- 
ings on  the  admission  of  evidence. 
Over  the  objection  of  appellant  the  - 
trial  court  admitted  evidence  on  be- 
half of  appellee  to  the  effect  that  he 
had  purchajsed  a  new  automobile 
shortly  after  the  theft.  They  argue 
that  such  •  proof  was  calculated  to 
mislead  the  jury  into  seeking  to  re- 
lieve plaintiff  of  an  undesirable  ve- 
hicle and  require  the  appellant  com- 


for  first  time 
proper  partF 


pany  to  replace  it  with  a  new  one. 
We  do  not  see  any     -«..^«^,  .^. 

ground   upon   which    4enee-«ro«iid 

the    evidence    was  *•'  «▼•«•»• 

properly  admissible,  but  under  a 
proper  construction  of  the  policy, 
is  held  above,  the  verdict  as  directed 
by  the  trial  court  was  justified,  and 
we  cannot  see  how  the  improper 
admission  of  this  evidence  m  any 
way  affected  the  result. 

It  is  also  argued  by  counsel  that 
the  court  improperly  admitted  a 
letter  sent  from  the  local  office  in 
Chicago  to  the  home  office  in  Mary- 
land, in  which  the  Chicago  agent 
stated  that  the  claim  of  the  loss  had 
been  reported  to  the  office  imme- 
diately and  had  been  referred  to  the 
adjuster,  and  that  the  agent  consid- 
ered that  proper  proof  of  loss  had 
been  made  by  appellee  and  that  the 
writer  thought  that  the  loss  should 
be  paid ;  that  it  would  be  good  busi- 
ness policy  for  the  company  to  pay 
the  loss  rather  than  contest  the 
claim.  The  evidence  tends  to  show 
that  the  local  agent  of  appellant  was 
a  personal  friend  of  appellee,  and 
seemed  to  desire  that  appellee 
should  recover  under  the  policy,  but 
the  main  office  of  the  company  did 
not  agree  with  the  view  of  its  local 
agent.  Conceding  this  letter  was 
inadmissible,  we  do  not  see,  con- 
struing the  policy  as  it  has  been 
construed,  and  a  directed  verdict 
being  justified,  that 

appellant     was     in  7|?,V^*;::^?tr***** 

any  way  injured  bv 

the  introduction  of  this  evidence. 

Counsel  also  object  to  the  exami- 
nation of  the  local  agent  during  the 
trial  under  the  provisions  of  §  33  of 
the  Municipal  Court  Act.  Kurd's 
Stat.  1917,  p.  906.  No  material 
error  was  committed  by  the  trial 
court  as  to  this  examination. 

We  find  no  reversible  error  in  the 
record,  and  the  judgment  of  the  Ap- 
pellate Court  will  be  affirmed. 

Petition  for  rehearing  denied, 
April  2,  1919. 
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ANNOTATION. 
Recovery  ef  car  at  aff ecting  insarence  oovering  theft  of  evfcomobfle. 


An  interesting  and  important  point 
was  involved   in  the  reported   case, 

(O'CONNOOEl   V.    MABYIiAND   MOTOR   CAR 

Ins.  Co.  ante,  787),  as  to  whether  the 
insured  could  abandon- the  stolen  car 
to  the  insurer  and  recover  its  insured 
value  under  the  policy.  It  will  be  ob- 
served that  in  that  case  the  policy, 
which  insured  against  loss  or  damage 
by  theft,  provided  that  it  should  be 
optional  with  the  insurer  to  repair, 
rebuild,  or  replace  the  property  lost 
or  damaged  within  a  reasonable  time, 
on  giving  notice  within  thirty  days 
of  proof  of  loss  of  its  intention  to  do 
so,  but  that  there  could  be  no  ''aban- 
donment" to  the  company  of  the  prop- 
erty; and  also  provided  that. in  the 
event  of  loss  the  insured  should  give 
notice  to  the  company,  and  within 
sixty  days  thereafter,  unless  the  time 
was  extended,  should  render  a  sworn 
statement  of  his  knowledge  and  belief 
as  to  the  time  and  cause  of  loss  or 
damage;  and  further  provided  that  the 
sum  for  which  the  company  was  liable 
should  be  payable  sixty  days  after  the 
notice,  aseertainiaent,  estimate,  and 
satisfactory  proof  of  the  loss  required 
had  been  received.  In  eonstruing  the 
policy  the  court  held  that  the  term 
"abandonment,''  as  used  therein, 
meant  that  there  could  be  no  volun- 
tary abandonment  before  the  expira- 
tion of  sixty  days  after  notice  and 
proof  of  loss  by  theft,  but  that  the 
expiration  of  that  time  fixed  the  date 
after  which  th6  insured  would  not  be 
required  to  take  the  stolen  car  back, 
even  if  it  was  recovered,  but  might 
then  recover  the  amount  of  the  in- 
surance. 

Under  policies  of  this  kind,  in  com- 
mon with  other  policies,  a  definite  time 
for  the  payment  of  loss  is  fixed. 
When  this  time  has  elapsed  before 
the  recovery  of  the  car,  it  would  seem 
that  the  insurer  is  clearly  bound  to 
pay  its  insured  value,  and  cannot,  al- 
though the  machine  may  be  subse- 
quently recovered,  compel  the  insured 
to  receive  it  back,  unless,  of  course,  an 
express  provision  for  such  return  is 


contained  in  the  policy.  No  other  case 
has  been  disclosed  dealing  with  the 
construction  of  express  provisions  re- 
lating to  an  abandonment  to  the  in- 
surer. 

In  Kansas  City  Regal  Auto  Co.  v* 
Old  Colony  Ins.  Co.  (1917)  196  Mo. 
App.  255,  195  S.  W.  679,  a  policy^ of 
Automobile  theft  insurance  was  held 
to  be  one  of  indemnity,  under  which 
the  insurer  was  required  to  make  the 
insured  whole  in  case  of  loss,  rather 
than  to  pay  the  face  of  the  policy;  and 
it  was  held  that  the  insurer  having  re- 
covered the  car,  the  insured  would  have 
been  bound  to  receive  it  back,  upon 
proper  tender  of  the  car  and  payment 
by  the  insurer  of  all  damages  caused 
by  reason  of  the  theft.  It  does  not 
appear  from  the  report  of  the  case 
whether  or  not  the  car  was  recovered 
before  the  expiration  of  the  period 
allowed  by  the  policy  for  the  pasrment 
of  the  loss.  The  insurer  was  held 
bound  to  return  the  machine  to 
the  insured  at  Kansas  City,  where  it 
was  stolen,  and  its  obligation  was  held 
not  dischargesd:  by  notifying  the  in- 
sured that  the  automobile  was  at  a 
certain  place  in  .another  state,  and 
offering  to  turn  it  over  to  him  there, 
and  in  addition  to  pay  all  damages  by 
reason  of  the  theft.  The  court  stated 
that  the^  Insured  i^  Kansas  City  had  no 
way  of  knowing  what  damage  had 
been  done  to  the  car.  stored  in  the 
other  state;  that  he  should  not  be  re- 
quired to  settle  the  damages  without 
knowing  what  liens  had  been  created 
against  it  since  the  theft,  and  without 
any  exact  knowledge  of  what  would  be 
the  cost  of  returning  it  to  his  place  of 
residence,  to  say  nothing  of  the  value 
of  the  time  it  would  be  necessary  for 
him  to  devote  to  the  matter  in  having 
the  car  returned.  The  evidence  in  this 
case  was  held  not  to  show  a  waiver 
by  the  insured  of  the  right  to  have  the 
machine  returned  to  Kansas  City,  a1-' 
though  there  was  testimony,  that,  when 
the  insurer's  attorney  at  Kansas  City 
offered  to  return  the  car,  the  attorney 
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said  that  he  did  not  want  the  car,  but 
wanted  the  money;  but  the  testimony 
did  not  show  that  he  refused  to  accept 
the  car  in  case  the  insurer  refused  to 
pay  the  money. 

In  Callahan  v.  London  &  L.  F.  Ins. 
Co.  (1917)  98  Misc.  589,  163  N.  Y. 
Supp.  322,  affirmed  in  (1917)  179  App. 
Div.  890,  165  N.  Y.  Supp.  1079,  it 
was  held  that  a  policy  insuring 
against  damage  by  theft,  robbery, 
or  pilferage  covered  all  damage  re- 
sulting, or  which  in  the  contempla- 
tion of  the  parties  might  result,  from 
theft,  including  damage  caused  by 
rebkless  driving,  or  any  use  which  de- 
stroyed its  value  in  whole  or  in  part, 
and  the  court  said :  "If,  following  the 
theft,  the  car  should  be  recovered  in- 
tact, in  the  same  condition  it  was  be- 
fore the  theft,  plaintiff's  only  damage 
would  be  expenses  incurred  in  recov- 
ering the  cdr,  and  perhaps,  in  addition, 
the  value  of  its  use  during  the  period 


between  the  theft  and  the  recovery  of 
the  car.  If  the  car  were  damaged  or 
destroyed  while  in  the  custody  of  the 
thiefv  plaintiff's  damage  wenld  include 
also  the  diminution  or  loss  of  value 
of  the  car  thus  stolen.'' 

And  in  Federal  Ins.  Co.  v.  Hiter 
(1915)  164  Ky.  748,  L.R.A.1915E,  575, 
176  S.  W.  210,  where  the  car,  which 
was  practically  new  when  stolen,  was 
in  a  badly  damaged  condition  when 
recovered  by  the  insured,  it  was  held 
that  the  diminution  in  its  value  re- 
sulting from  the  theft  was  within  the 
operation  of  a  policy  insuring  against 
any  loss  or  damage,  if  amounting  to 
$25  or  more  on  any  single  occasion,  by 
theft,  robbery,  or  pilferage,  although 
the  policy  also  provided  that  in  the 
event  of  loss  or  damage  the  insurer 
should  be  liable  only  for  the  actual 
cost  of  repairing,  or,  if  necessary,  re- 
placing the  parts  damaged  or  de- 
stroyed. J.  T.  W. 


1    I 


CHARLES  L.  MORGAN 

V. 

GERMANIA  FIRB  INSURANCE  COMPANY  et  *1.,  ApptB. 


( —  Kari.  — ,  179  Pac.  880.) 

Insurance  —  gasolene  in  aatomabile. 

1.  The  policies  provided  that  they  should  be  void  if  the  insured  '%ept, 
used  or  allowed  on  the  premises  gasolene  ...  or  petroleum  or  any  of 
its  products  of  greater  inflammability  than  kerosene  oil."  Held/  that  the 
plaintiff's  keeping  in  the  building  for  two  or  three  months  his  Ford  car 
with  its  gasolene  tank  from  one-third  full  to  full  of  gasolene  (although 
not  in  the  building  the  night  of  the  fire>  violated  this  provision  and  avoid- 
ed the  policies. 

[See  note  on  this  qtiestion  beginning  on  pajge  798.] 

Appeal  —  effect  of  general  verdiet. 

2.  The  general  verdict  in  favor  of 
the  plaintiff  is  held  to  be  in  effect  a 
sufficient  finding  that  the  fire  occurred 
without  the  plaintiff's  fault. 

Insurance  —  submission  to  examina- 
tion. 

3.  The  provision  that  when  required 


the  plaintiff  should  submit  to  an  ex- 
amination under  oath  was  not  made  a 
condition  precedent  to  recovery,  and 
his  refusal  to  comply  when  called  up- 
on did  not,  under  the  circumstances' 
shown,  constitute  •  valid  defense. 


I »      «        I       1»         !<■ 


Headnotes  by  West,  J. 


MOiKitAN  ▼.  GBSHANIA  FIRE  INS.  CQ.  79S 

( —  Kan.  — ,  179  Pao.  SSO.) 

Appbal  by  defendants  from  a  judgment  of  the  District  Court  for  Sum- 
ner Counly  in  favor  of  plaintiff  and  from  an  order  denying  a  motion  for 
new  trial  in  acti<»is  brought  to  recover  the  amount  alleged  to  be  due  on 
two  fire  insurance  polices.    Reversed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs;  Edward  T.  Hackney  and  C.     and  certain  by  setting  out  the  proof 


C  CroWy  for  appellants : 

The  storing  of  gasolene  in  the  bam* 
in  the  Ford  car  for  the  length  of  time 
testified  to  by  plaintiff  was  a  substan- 
tial violation  of  the  contract  prohib- 
iting gasolene  being  kept  upon  the 
premises  insured. 

State  ex  rel.  American  P.  Ins.  Co.  v. 
Ellison,  269  Mo.  410,  190  S.  W.  879; 
Shader  v.  Railway  Pass.  Assur.  Co. 
66  N.  Y.  441,  28  Am.  Rep.  65. 

Messrs.  W.  M.  Ready  and  W.  W. 
Sefawiiuw  for  appellee: 

The  temporary  incidental  preaence 
of  some  prohibited  /article  on  insured, 
premises  does  not  avoid  a  policy. 

Harper  v.  Albany  Mut.  Ins.  Co.  17 
N.  Y.  194;  Harper  v.  New  York  City 
Ins.  Co.  22  N.  Y.  441;  Hall  v.  Insure- 
ance  Go.  of  N.  A.  58  N.  Y.  292,  17  Am. 
Rep.  256;  Buchanan  v.  Ebfchange  F«* 
Ins.  Co.  61  N.  Y.  26 ;  Thotapaon  v« 
Eauity  F.  Ins.  Co.  17  Out-  L.  Rep.  214r 
13  Ann.  Cas.  540;  14  B.  C.  L.  §§  288- 
290. 

WesW  J«»  delivered  the  opinioai  of: 
the  court: 

The  defendants  issued  to  the 
plaintiff  two  insurance  policies  on  a 
frame  feed  bam.  They  eadi  con- 
tained a  clause  that  the  insured,  as 
often  as  required,  should  exhibit  to 
any  person  designated  'by  thfe  com-i 
pany  all  that  remained  of  any  prop- 
erty therein  described,  and  submit 
to  an  examination  under  oath  by  any 
person  named  by  the  company  and 
subscribe  the  same.  They  also  pro- 
vided that  they  should  be  void  if  the 
insured  then  had,  or  there  should  be 
kept  or  allowed,  upon  the  premises 
gasolene  or  petroleum  or  any  other 
products  of  greater  inflammability 
than  kerosene  oil.  Each  policy  pro- 
vided that  it  should  be  payable  in 
sixty  days  after  receiving  proof  of 
loss.  The  bam  was  burned  June  2, 
1917.  On  July  23d  proofs  of  loss 
were  served,  and  on  September  27th 
the  action  was  brought.  November, 
5th  the  defendants  moved  to  require 
the  petition  to  be  made  more  definite 


of  loss.    This  was  overruled. 

January  24th  answers  consisting 
of  general  denials  were  filed,  and  in 
February  following  amended  an- 
swers were  filed  consisting  of  a 
general  denial  and  the  allegation 
ttiat  on  the  4th  of  that  month 
notice  had  been  served  on  the 
plaintiflP  to  appear  for  examination, 
whidi  he  refused  to  do,  thereby 
avoiding  the  policies.  On  the  28th 
of  February  the  plaintiff  notified  the 
defendants'  attorney  that  he  would, 
on  the  7th  of  March,  appear  f  6r  ex- 
amination. No  texamiriation  was 
made.  On  March  12th  this  fact  was 
set  up  by  supplemental  reply.  It 
was  shown  on  the  trial  that  proofs 
of  loss  were  madfe  and  delivered  to 
the  defendants  more  than  sixty  days' 
before  the  action  was  brought,  and 
that  no  objection  had  been  raised 
thereto  and  no  objection  made  to  the 
payment  of  the  policies  untS  the 
suit  had  been  brought.  The  plain- 
tiff recovered,  and  the  defendants 
appeal  and  assign  as^  error  the  re- 
fusal of  the  court  to  find  for  them  at 
the  conclusion  of  the  plaintiff's  evi- 
dence and  .the  refusal  to  grant  a  new 
trial. 

ITiey  argue  that  the  plaintiff 
failed  to  prove  his  allegation  that 
the  building  wists  destroyed  without 
his  fault,  and  that  the  policies  were 
made  void  by  his  having  kept  his 
Ford  car  in  the  bam  with  some 
gasolene  in  it,  and  also  that  the 
failure  to  submit  to  the  examination 
when  called  upon  was  fatal  to  his 
case. 

Assuming,  without  deciding,  that 
the  burden  was  on  the  plaintiff  to 

prove  his  allegation  Appe^i-eii^t 

that    the    building  ofirenerw 

was  burned  without  ^*'****- 

his  fault,  it  suffices  to  say  that  the 

general  verdict  in  his  favor  must  be 

coliBtrued  as  likewise  settling  this 

question. 
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!  The  provision  *  that  the  insured 
should  submit  to  An  examination, 
when  required,  was  not  made  a  don- 

in«Hra«ce-  ^^^^<>^  precedent  to 

•abmtiiaioB  to  rocovery,  and  hence 
examination.        j^j^  refusal  did  not, 

under  the  circumstances  shown, 
avoid  the  policies.  Counsel  cite  four 
cases  to  sustain  their  contention 
that  this  provision,  together  with 
the  refusal,  avoided  the  policies. 
Pearlstine  v.  Westchester  F.  Ins.  Co. 
70  S.  C.  75,  49  S.  E.  4;  Firemen's 
Fund  Ins.  Co.  v.  Sims,  115  Ga.  939, 
42  S.  E.  269 ;  Sims  v.  Union  Assur. 
Soc.  (C.  C.)  J29  Fed.  804;  Harris 
V.  Phoenix  Ins.  Co.  35  Conn.  310. 
In  the  Pearlstine  Case  a  nonsuit  was 
asked  because  a  similar  provision 
with  others  had  been  violated,  and 
it  was  held  properly  refused  because 
waiver  might  have  been  shown.  As 
to  the  examination  clause  it  was 
merely  held  that  the  in^^ured  could 
not  avail  himself  of  the  excuse  for 
noncompliance  that  he  had  fled  to 
avoid  arrest  for  homicide,  in  the 
Firemen's  Fund  Case  the  polipy  pro^ 
vided  that  no  suit, could  be  main- 
tained until  after  a  compliance  with 
this  provision.  The  same  thing  was 
true  of  the  Sims  Case  and  the  Harris 
Case.  In  cases  involving  the  iron* 
safe  clause  we  have  held  that  its  vio-- 
lation  avoided  the  policy  when  so 
stated  therein.  Crandon  v.  Home 
Ins.  Co.  99  Kan.  785,  163  Pac.  458* 
)  The  plaintiff  testified  that  be  had 
kept  his  Ford  car  in  the  bam  most 
of  the  time  for  two  or  three  months, 
and  that  it  held  10  gallons  of  gaso- 
lene, and  was  from  one-third  full  to 
full  while  in  the  bam.  While  he 
testified  that  it  was  not  in  the  barn 
the  night  of  the  fire,  the  defendants 
contend  that  the  provision  was  so 
violated  as  to  preclude  recovery. 
Oakland  Home  Ins«  Co.  v.  Shawnee 
County,  64  Kan.  732, 45  Am.  St.  Rep. 
306,  39  Pac.  697,  is  cited.  There, 
however,  the  policy  forbade  the 
keeping  or  use  of  gasolene  upon  the 
indui^  premises,  and  it  was  ex- 
pressly agreed  that  the  violation  of 
this  comdition  should  avoid  the 
policy.  It  was  said  in  the  opinion 
that  gasolene  stoves  and  lamps  were 


used  without  hindrance  or  restraint, 
and  that  the  facts  showed  dearly 
that  the  fire .  which  destroyed  the^ 
proper^  was  occasioned  by  such 
use,  a  situation  quite  unlike  that  now 
presented  for  consideration. 

In  Republic  County  Mut.  F.  Ins. 
Co.  V.  Johnson,  69  Kan.  146,  105 
Am.  St.  Rep.  157,  76  Pac  419,  2 
Ann.  Cas.  20,  the  vacancy  clause 
in  the  policy  was  to  the  effect 
that  the  latter  became  void  '  if  the 
premises  became  vacant  for  thirty 
days.  More  than  thirty  days  after 
the  house  became  vacant  th^  other 
building  was  destroyed  by  a  wind* 
storm.  It  was  decided  that  thia 
building  was  also  vacant,  and  the 
vacancy  avoided  the  policy.  In 
German  Ins.  Co.  v.  Russell,  65  Kan. 
373,  58  L.R.A.  234,  69  Pac.  345,  the 
policy  provided  that  it  should  be  void 
if  the  buildings  became  vacant  with- 
out consent.  They  became  vacant, 
and  so  remained  for  twelve  days,  but 
were  reoccupied  before  any  loss  was 
sustained.  It'  was  held  that  the 
vacancy  forfeited  the  insurance,  and 
that  the  reoccupancy  did  not  revive 
it.  It  was  held  in  Lcmdon  &  L.  F. 
Ins.  Co.  V.  Fischer,  34  C.  C.  A.  508, 
92  Fed.  500,  that  a  clause  similar  to 
the  one  before  us  was  not  violated 
by  merely  permitting  gmsdene  to  be 
carried  through  the  building.  In 
Norwaysz  v.  Thuringia  Ins.  (k>.  204 
lU.  334,  68  K  E.  551,  it  was  held 
that  a  violation  of  such  a  clause 
avoided  the  policy,  and  that  it  was 
not  incumbent  on  the  insurer  to 
show  that  such  violation  contributed 
to  the  loss.  The  opinion  in  Imperial 
F,  Ins.  Co.  V.  Coos  County,  151 U.  S. 
452,  465,  38  L.  ed.  231,  236, 14  Sup. 
Ct.  Rep.  382,  contains  this  language. 
"The  condition  which  was  violated 
did  not,  in  any  way,  depend  upon  the* 
fact  that  it  increased  the  risk,  but  by 
the  express  terms  of  the  contract 
was  made  to  avoid  the  policy  if  the 
condition  was  not  observed.*' 

The  policy  considered  in  Harper 
V.  Albany  Mut.  Ins.  Co.  17  N.  Y. 
194,  provided  that  if  the  building 
should  be  used  for  purposes  extra- 
hazardous, the  policy  should  be  of  no 
force  so  long  as  such  vdse  continued. 
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Camphene,  spirit  gas,  or  burning 
fluid  were  forbidden  to  be  used  un* 
less  by  permission  indorsed  on  the 
policy.  The  plaintiffs  conducted  a 
bookbinding  business,  and  used  com- 
phene  for  cleaning  rollers,  wood- 
cuts, and  electrotype  plates,  as  was 
usual  among  printers,  and  necessary 
and  indispensable.  The  policy  gave 
liie  privilege  of  carrying  on  the 
printing  business,  and  the  insurer 
was  held  liable.  The  fire  was  caused 
by  the  act  of  a  plumber  throwing  a 
lighted  match  into  a  pan  containing 
a  SDoall  quantity  of  camphene.  The 
same  ruling  was  made  in  Harper  v. 
New  York  City  Ins.  Co.  22  N.  Y. 
441 ;  three  of  the  judges  vigorously 
dissenting.  These  decisions  were 
followed  in  Hall  v.  Insurance  Co.  of 
N.  A.  58  N.  Y.  292, 17  Am.  Rep.  255. 
The  storage  and  use  of  enough  kero- 
sene to  light  a  paper  mill  was  held 
not  to  violate  a  clause  prohibiting 
the  storage  or  use  of  petroleum, 
rock,  and  earth  oil  in  Buchanan  v. 
Exchange  F.  Ins.  Co.  61 N.  Y.  26.  In 
Shader  v.  Railway  Pass.  Assur.  Co. 
66  N.  Y.  441^  23  Am.  Rep.  65,  it  was 
held  that  the  death  of  the  insured 
occurred  while  he  was  drunk,  and 
that  this  avoided  the  policy;  al* 
though  he  was  killed  by  a  pistol 
shot;  the  policy  providing  that  no 
claim  shouid  be  made  if  the  death 
liappened  while  or  as  a  result  of  in- 
toxication. The  Missouri  court  of 
appeals  in  La  Force  v.  Williams  City 
F.  Ins.  Co.  43  Mo.  App.  518  (syL  3) , 
held  thai;  a  provision  that  the  policy 
%8hould  become  void  if  gasolene  was 
keptf  usedy  or  stored  on  the  prem- 
ises was  not  breached  by  the  ^^oc- 
^sasional  introduction  of  snttall  quan- 
1;ities  of  gasolene  into  the  house,  for 
^he  purpose  of  destroying  vermin 
and  cleaning  clothes."  The  rule  was 
announced  to  be  that  to  forfeit  a 
policy  requires  the  use  of  the  pro- 
liibited  article  for  the  ordinary  pur- 
l>oses  to  which  it  is  usually  put,  and 
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that  an  occasional  use  for  a  tem- 
porary and  extraordinary  purpose 
connected  with  the  occupation  of  the 
premises  is  not  fatal. 

The  supreme  court  of  Missouri 
held  in  State  ex  rel.  American  F. 
Ins.  Co.  V.  Ellison,  269  Mo.  410,  190 
S.  W.  879,  that  a  clause  against  en- 
cumbering the  insured  proper^ 
was  no  less  binding  because  its  vio- 
lation did  not  increase  the  hazard, 
the  doctrine  being  plainly  and  forc- 
ibly declared  that  the  courts  cannot 
make  contracts  for  parties  qualified 
to  make  their  own. 

Courts  and  text-writers  differ  as 
to  what  constitutes  a  breach  of  such 
a  provision  as  we  are  considering. 
But  we  believe  and  hold  that  the 
amount  of  gasolene  kept  in  the  car 
in  the  barn  for  two 
or  three  months  was  nfto«SSu«^* 
a    breach    thereof, 
and  not  a  permissible  and  negligible 
deviation  therefrom. 

The  parties,  fully  competent, 
fairly  contracted  that  ''this  entire 
policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  if  the  insured 
now  has,  or  ...  if  (any  usage  or 
custom  of  the  trade  or  manufacture 
to  the  contrary  notwithstanding) 
there  be  kept,  used>  or  allowed  upon 
the  described  premises  .  .  .  gas- 
olene .  .  .  .  or  petroleum  or  any  of 
its  products  of  greater  inflammabil- 
ity than  kerosene  oil." 

Thus  the  contract  was  not  to  in- 
sure a  feed  bam  in  which  a  car  with 
a  tank  of  gasolene  should  be  kept  or 
stored,  but  one  free  from  such  in- 
flammable stuff.  The  plaintiff 
should  have  kept  his  contract  or  had 
indorsed  thereon  consent  to  keep  his 
car  in  the  building. 

The  judgment  is  reversed,  and 
cause  is  remanded,  with  directions 
to  enter  judgment  for  the  defendant. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 
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ANNOTATION. 

Gasolene  in  mutomobne  as  violation  of  provision  in  fire  insurance  policy  on 

building. 


It  will  be  observed  that  in  the  re- 
ported case  (Morgan  v.  Germania  F. 
Ins.  Co.  ante,  794)  the  conclusion 
was  reached  that  the  fact  that  the  in- 
sured had  kept  his  automobile,  the 
tank  of  which  contained  from  8  to  10 
gallons  of  gasolene,  for  two  or  three 
months  in  the  insured  barn,  although 
it  was  not  there  on  the  night  of  the 
fire,  violated  a  provision  of  the  policy 
that  the  entire  policy,  unless  other- 
wise indorsed  on  it,  should  be  void  if 
gasolene  was  kept,  used,  or  allowed 
upon  the  premises,  the  reasoning  of 
the  court  being  that  the  parties  had 
fairly  contracted,  and  that  the  con- 
tract was  not  to  insure  a  feed  barn  in 
which  a  tank  of  gasolene  was  kept  or 
stored,  but  one  free  from  such  inflam- 
mable fluid,  and  that  the  insured 
should  have  kept  his  contract,  or 
have  obtained  a  permit  from  the  in- 
sured. 

There  is,  as  yet,  little  direct  author- 
ity upon  the  question  under  considera- 
tion. 

In  O'Neill  v.  Caledonian  Ins.  Co. 
(1913)  166  Cal.  310,  136  Pac.  1121,  the 
policies  involved,  covering  personal 
property  and  a  building,  provided  that, 
unless  otherwise  provided  by  agree- 
ment indorsed  thereon,  the  insurer 
should  not  be  liable  for  loss  occurring 
while  gasolene  exceeding  1  quart  was 
kept,  used,  or  allowed  on  the  pretn- 
ises,  and  a  rider  was  attached,  the 
printed  part  of  which  contained  a 
warranty  by  the  insured  that  no  gas- 
olene "other  than  contained  in  the  res- 
ervoirs of  machines  shall  be  admitted 
into  the  building  where  the  machine  is 
permanently  or  temporarily  stabled," 
which  was  preceded  by  a  written  de- 
scription of  the  pr^nises,  including 
the  statement  that  they  were  occupied 
in  part  as  an  ''auto  repair  shop.'^  It 
was  held  that  it  must  be  presumed 
that  the  company  undertook  to  insure 
against  all  ordinary  risks  attending  an 
automobile  repair  shop,  and  that  the 
policy  was  not  avoided  by  reason  of 
the  repair  man  bringing  an  automobile 


with  a  leaking  gasolene  tank,  which 
contained  20  gallons,  into  the  repair 
shop,  emptying  the  tank  into  four  5- 
gallon  cans;  and,  after  having  re- 
paired the  tank,  pouring  the  gasolene 
back  into  the  tank,  during  the  course 
of  which  the  fluid  ignited  and  started 
a  fire.  The  court  said  that  tlie  "rider" 
prevailed  over  the  "suspension" 
clause  and  the  written  part  of  the  rid- 
er over  the  printed  part,  and  the  in- 
surer must  be  presumed  to  have  in- 
tended that  the  usual  and  necessary 
operations  of  an  auto  repair  shop 
should  be  allowed. 

It  was  further  held  in  this  case  that 
the  claim  that  the  policy  was  avoided 
under  the  "suspension"  clause,  be- 
cause at  the  time  of  the  fire  there  were 
five  other  automobiles  in  the  building, 
each  of  which  contained  more  than  1 
quart  of  gasolene  in  its  reservoir, 
could  not  be  sustained.  The  court 
said :  "We  think  that  this  claim  cannot 
be  maintained,  in  view  of  the  pro- 
visions of  the  warranty  clause  insert- 
ed in  the  rider.  It  forbids  the  admis- 
sion into  the  building  of  any  gasolene 
other  than  that  contained  in  the  tanks 
of  machines  'permanently  or  tempo- 
rarily stabled'  therein.  It  is  no  part 
of  the  business  of  an  automobile  re- 
pair shop  to  permanently  stable  auto- 
mobiles in  the  building  in  which  it  is 
carried  on,  or  to  stable  any  automobile 
temporarily  therein,  except  such  as 
are  brought  there  to  be  repaired*  As 
the  warranty  was  drawn  by  the  com- 
pany, it  is  to  be  construed  most  favor- 
ably for  the  assured.  Civ.  Code, 
§  1654.  Provisions  in  an  insurance  pol- 
icy are  always  construed  so  as  to  pre- 
vent a  forfeiture,  if  the  language  will 
reasonably  permit  such  a  construction. 
Arnold  v.  American  Ins.  Co.  (1906) 
148  Cal.  666,  25  L.R.A.(N.S.)  6,  84  Pac. 
182.  Therefore,  as  the  language  of  the 
warranty  plainly  implies  that  automo- 
biles with  gasolene  in  their  tanks  were 
to  be  stabled  in  the  building,  although 
not  brought  in  for  repair,  it  must  be 
construed    to    permit    such    storage. 
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The  word  ^machines*  is  in  the  plural, 
and  the  number  of  machines  allowed 
to  be  kept  therein  is,  therefore,  not 
limited.  The  presence  of  these  auto- 
mobiles in  the  buildins^  did  not  sus- 
pend the  policy." 

The  deeifiion  in  this  case  was 
followed  in  O'Neill  v.  Union  Assur. 
Soc.  (1913)  166  Cal.  818,  185  Pac. 
1124,  involving  the  same  loss,  and 
policies  in  the  same  form.  It  was  far- 
ther held  in  these  cases  that  the  in- 
surer could  not  have  been  prejudiced 
by  an  instruction  that  the  plaintiff's 
right  to  recover  was  not  affected  by 
the  presence  at  the  time  of  any  gaso- 
lene which  came  into  the  premises  in 
the  reservoirs  of  automobiles.  In 
criticism  of  this  instruction  it  was 
suggested  that  it  would  allow  the  jury 
to  find  for  the  plaintiff  although  thou- 
sands of  gallons  of  gasolene  might 
have  been  brought  into  the  building  in 
the  reservoirs  of  machines  and  there- 
after emptied  into  gasolene  tanks  and 
kept  stored  in  the  building.  The  court, 
however,  said  that  the  criticism  was 
not  based  on  any  facts  in  the  case, 
and  that  it  was  obvious  that  the  in- 
struction referred  to  the  gasolene 
brought  into  the  building  in  the  reser- 
voir of  the  car  left  for  repairs,  and 


which  was  drained  from  the  reservoir 
of  that  car  while  it  was  being  re-* 
paired. 

In  Bone  v.  Detroit  Nat.  F,  Ins.  Co. 
(1918)  261  Pa.  554,  104  Atl.  742,  where 
the  policy  which  insured  a  hotel  build- 
ing had  a  rider  attached,  marked 
"dwelling  and  barn  form,"  which  pf o- 
vided  that  "not  more  than  one  auto- 
mobile shall  be  stored  or  kept  on  the 
premises,"  it  was  held  not  avoided  by 
reason  of  th6  fact  that  two  automo* 
biles  were  kept  in  a  barn  400  feet  from 
the  insured  hotel,  the  view  being  taken 
that,  as  the  only  risk  assumed  was  the 
hotel,  the  word  "premises'*  referred 
merely  to  that  building. 

While  not  within  the  scope  of  this 
note,  attention  may  be  called  to  Home 
Ins.  Co.  V.  Bridges  (1916)  172  Ky.  161, 
L.R.A.1917C,  276,  189  S.  W.  6,  where 
it  was  held  that  the  temporary  pos- 
session on  premises  of  a  few  quarts  of 
gasolene  to  clean  an  automobile  and 
vulcanize  tires  was  not  a  violation  of 
a  clause  of  a  policy  insuring  a  build- 
ing occupied  as  a  residence  and  gro- 
eery,  making  it  void  if  gasolene  was 
kept,  used,  or  allowed  on  the  premises, 
such  clause  not  extending  to  a  tempo- 
rary or  occasional  use*  .       J.  T.  W.. 
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E.  B.  WILLIAMSON. 

Kentucky  Court  of  Appeals  ^  February  2lS,  1910.  ' 
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and  inhamaii  treatmeiit  -—  cpn^ieniiig  abandonment  of 


dilMren. 

1.  Compelliiig  a  won^an  to  get  rid  of  her  infant  children  by  a  former 
marriage  as  a  condition  to  living  in  her  second  husband's  home,  wben  he 
knew  of  their  existence  at  the  time  of  marriage  tod  agreed  that  she  might 
bring  them  with  her^  is  cruel  and  inhuman  treatment,  amounting:  to  aban- 
domnent  of  her. 

[See  note  on  this  qtiestion  beginning  on  page  803.] 


Pleading  —  divorce  —  stating  cause 

of  action. 

2.  A  petition  does  not  state  a  cause 
of  action  for  divorce  which  omits  to 
jstate  the  statutory  requirement  that 
the  cause  of  action  occurred  or  ex- 


isted within  the  state  within  five  years 
before  commencement  of  the  action. 
[See  9  R.  C.  L.  418.] 

Appeal  —  jurisdiction  —  divorce. 
3.  The  court  of  appeals  of  Kentucky 
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has  no  revisory  jurisdiction  over  judg- 
ments granting  divorce. 
,    [See  9  R.  C.  L.  466.] 

Divorce  —  alimony  without  divorce. 

4.  A  suit  for  alimony  may  be  ihain- 
tained  independent  of  and  without  re- 
gard to  divorce,  where  a  man  treats 
his  wife  with  cruelty  and  compels  her 
to  leave  him. 

[See  1  R.  C.  L.  878-881.] 

Pleading  —   action   for   alimony   — 
necessary  allegationsi. 

5.  The  allegation  necessary  under 
the  statute  in  divorce  actions,  that 
the  cause  of  action  occurred  or  ex- 
isted in  the  state  within  five  years  be- 
fore commencement  of  the  action,  is 
not  necessary  in  an  action  for  alimony. 

—  cause  of  action  for  alimony. 

'  6.  To  state  a  cause  of  action  for 
the  allowance  of  alimony  it  is  suffi- 
cient to  allege  only  the  marriage  and 
facts  showing  an  abandonment  by  the 
husband  without  fault  upon  the  part 
of  the  wife. 

[See  1  R.  C.  L.  883,  884.] 

Venue  —  action  for  alimony, 

7.  An  action  for  alimony  is  clearly 
in  personam  for  the  recovery  of  mon- 
ey, and  therefore  transitory,  of  which 
any  court  having  jurisdiction  of  the 


subject-matter  may  acquire  jurisdic- 
tion of  the  defendant  when  he  is  sum- 
moned to  appear,  or  voluntarily  ap- 
pears and  makes  defense. 
[See  1  R.  C.  L.  885.] 

Husband  and  wife  —  abandonment  — 
what  is. 

8.  A  man  abandons  his  wife  by  com- 
pelling her  to  leave  him  by  cruel  and 
inhuman  treatment  of  her. 

[See  9  R.  C.  L.  364  et  seq.] 

Divorce  —  amount  of  alimony. 

9.  An  allowance  of  $1,500  as  al- 
imony for  support  of  the  wife  and  in- 
fant child,  who  are  without  means,  is 
not  excessive  where  the  husband  has 
a  large  farm  and  personal  property 
worth  at  least  $8,000. 

[See  1  R.  C.  L.  929-982.] 

Appeal  —  disturbance  of  allowance 
for  alimony. 

10.  An  allowance  of  alimony  will 
not  be  disturbed  on  appeal,  alttiough 
it  might  be  considered,  under  some 
of  the  circumstances,  too  small,  where 
the  marriage  was  one  merely  of  con- 
venience arranged  by  a  go-between, 
without  profession  of  love  on  either 
side,  and  the  woman  lived  with  the 
man  as  his  wife  for  only  a  few 
months. 

[See  1  R.  C.  L.  929  et  seq.] 


1JJ*' 


;  Cross  appeals  from  a  judgment  of  the  Circuit  Court  for  Pike  County 
in  favor  of  plaintiff  in  a  suit  for  divorce,  alimony,  and  custody  of  a  child ; 
'defendant  appealing  from  the  judgment  in  plaintiff's  favor ;  and  plaintiff 
appealing  from  the  amount  allowed  her  for  alimony.  Affirmed  on  both 
appeals. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  C.  Cantrell  for  defendant.  mencement  of  the  action ;  but  corn- 

Messrs.  Cline  &  Steele  for  plaintiff,     plaint  is  not  made  of  the  judgment 

for  divorce,  of  which  we  have  no 
revisory  jurisdiction.  It  is,  how- 
ever, insisted  that,  ^ppeai- 
because  the  petition  j«ri»dieti««— 
does  not  stUe  a  **^*'«^- 
cause  for  divorce,  the  oourt  erred  in 
awarding  alimony,  it  being  the  con- 
tention of  counsel  for  appelant  that 
alimony  cannot  be  granted,  except 
in  a  suit  and  as  a  part  of  a  judg- 
ment for  divorce,  and  we  are  re- 
ferred to  a  statement  to  that  effect 
in  Freeman  v.  Freeman,  11  Ky.  L. 
Rep.  .822,  13  S.  W.  246;  but  such  is 
no  longer,  if  ever,  the  rule  in  this 
state,  as  a  suit  for  alimony  may  be 
maintained  independent  of  and 
without  regard  to  a  divorce,  where 


,    Clarke,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  by  the  defend- 
ant from  a  judgment  granting  to  his 
'Wife  a  divorce,  the  custody  of  their 
infant  child,  and  "the  sum  of  $1,500 
alimony,  $1,000  for  herself,  and  $600 
for  the  use  of  their  infant  child." 
I  The  petition  did  not  state  a  cause 
of  action  for  a  divorce  (nor  was 
one  asked),  because  it  failed  to 
state,  as  required  by  §  423  of  the 
Civil  Code  of  Practice  and  §  2120  of 

the    Statutes,    that 
the  cause  of  action 
occurred  or  existed 
.    in  this  state  within 
iive   years   next   before   the   com- 


4liToree<^ 
ntwiiinis  canae 
of  acttoM. 
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tiie  hugband  treats  the  wife  with 

niToree-  cruelty  and  compels 

•liMonr  w«ut-  her    to    leave    him 

4i«t4iTo>«e.  (Hulett   V.    Hulett, 

SO  Ky.  864),  and  although  the  aban- 
donment may  not  have  continued 
long  enough  to  entitle  her  to  a  di- 
vorce (Steele  v.  Steele,  96  Ky.  882, 
29  S.  W.  17 ;  Belcher  v.  Belcher,  145 
Ky.309, 140S.W.309). 

Since  an  independent  suit  may  be 
maintained  fot*  alimony  in  the  ab* 
sence  of  grounds  for  divorce,  it  is 
manifest  that  the  Code  and  statu-> 
tory  provisions  referred  to  above 
have  no  application  to  an  action  for 
alimony,  and  in  such  an  action  it  is 
not  necessary  to  give  the  court 
jurisdiction,  or  for  any  purpose, 
that  there  should  be  an  allegation 

that  a  cause  for  di- 
XSu^'STau-  vorce  had  occurred 
iSrA^r-f™.  •"•'^  or    existed    within 

^allegations.  ,  , 

this  state  and  with- 
in five  years  next  before  the  action 
was  commenced ;  and  it  is  necessary 
only  to    allege  the    marriage  and 

facts    showing    an 

53?!aiaron^**~  abandonment  by  the 

husband,  without 
fault  upon  the  part  of  the  wife,  to 
state  a  cause  for  alimony. 

It  is  purely  an  action  in  personam 
for  the  recovery  of  money,  and 
therefore  transitory,  except  as  lo- 
calized by  §  76  of  the  Code  of 
Practice  *i;o  subserve  the  conven- 
ience and  possibly  the  interest  of 
the  wif  e,**  but  over  which  any  court 
having  jurisdiction  of  the  subject- 
matter  may  acquire 
jurisdiction  of  the 
defendant,  when  he 
is  summoned  to  answer,  or  volun- 
tarily appears,  and  makes  defense. 
Johiison  V.  Johnson,  12  Bush,  485; 
Tudor  V.  Tudor,  101  Ky.  580,  41  S. 
W.  768;  Gillen  v.  Illinois  C.  R.  Co. 
137  Ky.  375, 125  S.  W.  1047.  Hence 
there  is  no  merit  in  the  contention 
that,  because  of  the  failure  to  make 
the  allegations  required  in  an  action 
^or  divorce,  the  court  was  without 
jurisdiction  of  the  subject-matter  or 
the  parties,  and  without  power  to 
award  snch  alimony  as  the  proof 
^warranted. 

8  A«Lf«R.-^-Dl. 


tikv  allBftomy. 


2.  The  proof  shows  that  the  par- 
ties were  married  in  West  Virginia 
in  1912,  and  that  in  1913  the  plain- 
tiff left  the  home  of  the  defendant  in 
West  Virginia  and  returned  to  her 
former  home  in  Pike  county,  Ken- 
tucky, where  she  has  since  continu- 
ously resided ;  that  she  has  no  prop- 
erty of  any  kind,  except  one  cow, 
and  the  d^endant  has  property  of 
the  value  of  $8,000  at  least;  that 
their  marriage  was  the  second  for 
each,  and  purely  a  marriage  of  con- 
venience, devoid  of  any  sentiment 
whatever.  At  the  time,  plaintiff 
was  a  widow  with  two  infant  chil- 
dren of  tender  years,  whom  the  de- 
fendant agreed  should  have  a  home 
with  their  mother  in  his  home,  and 
that  he  would  provide  for  them. 

To  sustain  her  charge  that  she 
was  compelled  to  and  did  leave  the 
defendant  because  of  his  cruel  and 
inhuman  treatment  of  her  (which 
is  an  abandonment  H,.„.„a  and 
by  him;  Davis  v.  wife-abandon- 
Davis,  86  Ky.  32,  4  »*-<-^^'^<  *•• 
S.  W.  822) ,  she  testified  that  shortly 
after  their  marriage  he  began  to 
manifest  an  aversion  toward  her 
children  and  treated  them  unkindly ; 
that  just  before  she  left  him  he  in- 
formed her  that  he  would  not  con- 
tinue to  live  with  her  unless  she  got 
rid  of  her  children,  which  evidence 
appellant  insiste  should  have  been 
excluded;  but  even  if  it  were  ex- 
cluded, practically  the  same  facte 
are  proved  by  two  witnesses  for  the 
plaintiff,  Anse  Blackburn  and  Acy 
Hensley,  who  testified  that  the  de- 
fendant told  them,  about  the  time 
plaintiff  left  him,  that  he  had  a 
home  for  her  but  none  for  her  chil- 
dren. Mrs.  Harriet  Blackburn  stat- 
ed that  she  never  saw  him  mistreat 
his  wife  or  his  children,  but  that  he 
pouted  around  and  would  not  speak 
to  her.  The  defendant  does  not  con- 
tradict any  of  this  testimony,  nor 
testify  at  all  on  his  own  behalf,  and 
this  is  about  all  the  testimony  in  the 
case,  except  as  to  the  value  of  de- 
fendant's property,  and  the  evidence 
of  neighbors  that  they  never  saw 
the  defendant  mistreat  the  plaintiff, 
and  that,  so  far  as  they  knew  or 
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cduld  see,  he  provided  for  her  and 
her  children  a  good  home. 

It  would  be  hard  to  conceive  of 
treatment  that  would  be  more  cruel 
and  inhuman  by  a  husband  toward 
a  wife  than  the  offer  to  live  with 
her  and  give  her  a  home  only  upon 
condition  that  she  would  get  rid  of 
her  infant  children  by  a  former 
marriage,  whom  he  knew  were  en- 
tirely dependent  upon  her  when  he 
married  her,  and  agreed  she  might 
„.  -       bring  with   her  to 

Divorce— cruel  -u*      ^  j    xi.    j. 

and  inbaman  iiis  liome ;  anci  tnat 
irmirmnir  the    defendant    did 

o?  ch1fdr"n**       ^^^^'  ^^^  forced  the 

plaintiff  to  leave  his 

home,  he  does  not  even  deny.  The 
testimony  therefore  amply  justified 
the  chancellor  in  requiring  the  de- 
fendant to  pay  to  plaintiff  a  reason- 
able alimony  for  herself,  and  to  pro- 
vide a  reasonable  sum  for  the  sup- 
port of  their  infant  child.  The  evi- 
dence shows  that  the  defendant  has  a 
large  farm  and  considerable  person- 
al property,  worth  at  least  $8,000, 

and  probably  more, 
lufmoS;.*  •"         and     the     alimony 

awarded  was  not 
only  not  excessive  in  amount,  but 
under  ordinary  circumstances  would 
have  been  entirely  too  little. 

But  the  facts  in  this  case  are  pe- 
culiar, and,  as  the  alimony  to  be  al- 
lowed must  always  depend  upon  the 
circumstances  of  any  particular  case 
(Burns  v.  Bums,  173  Ky.  105,  190 
S.  W.  683) ,  we  have  concluded  that 
the  amount  allowed  by  the  chancel- 
lor here  should  not  be  di^urbed 
upon  the  ground  of  its  insufficiency, 
as  we  are  urged  to  do  by  appellee  on 
the  cross  appeal.  The  peculiar  cir- 
cumstances to  which  we  refer,  and 
which  we  regard  as  sufficient  to  sus- 
tain the  judgment,  are  that  this 
A       I—  marriage    was   one 

diL?n?iiance  of  purcly  of  conven- 
SI«^«!J^*  '•'      ience,  arranged  by 

a  go-between,  with- 
out profession  of  love  upon  either 
side.  The  defendant  has  six  or 
seven  children  by  his  first  marriage, 
and  plaintiff  lived  with  him  as  his 
wife  for  only  a 'few  months,  and, 
under  these  circumstances^  we  do 


not  feel  justified  in  disturbing  the 
chancellor's  finding. 

Quite  an  argument  in  justification 
of  the  defendant's  action,  assuming^ 
he  did  refuse  a  home  to  his  wife's, 
children  by  her  former  marriage,  is 
based  upon  the  proposition  that  the 
defendant  was  under  no  legal  obli- 
gation to  support  his  stepchildren, 
and  quite  ia  number  of  authorities 
from  other  jurisdictions  are  cited  in 
support  of  the  legal  proposition; 
but  we  do  not  deem  it  necessary,  for 
the  purposes  of  this  case,  to  consid- 
er the  question,  because  it  is  not  in- 
volved here.  Assuming  that  he  waa 
not  liable  for  their  support,  we  are 
nevertheless  convinced  their  mother 
was  justified  in  leaving  her  husband 
upon  the  ground  of  cruel  and  inhu- 
man treatment,  when  he  made  it  a 
condition  to  a  continuation  of  their 
marital  relations  that  she  must  put 
her  children  out  of  his  home. 

Another  ground  for  reversal  re- 
lied upon  is  the  fact  that  this  court, 
in  Stepp  V.  Stepp,  178  Ky.  337,  198^ 
S.  W.  935,  and  many  other  cases, 
has  stated  that,  although  a  judg- 
ment for  divorce  improperly  grant- 
ed to  the  wife  cannot  be  disturbed, 
the  evidence  will  be  examined  to  see. 
whether  the  judgment  was  author- 
ized under  the  proof,  and,  if  not,  a 
judgment  for  alimony  will  be  re- 
versed. But  this  statement  waa 
made  where  the  grounds  for  ali- 
mony and  divorce  were  the  same, 
and  upon  a  trial  of  both  questions 
upon  their  merits,  and  without  ref- 
erence to  the  requirements  of  the 
Code  that  a  petition  for  divorce 
shall  state  that  the  cause  had  oc- 
curred or  existed  within  the  state- 
and  within  five  years  before  the 
commencement  of  the  action,  which, 
as  we  have  seen,  is  not  required  to 
be  stated  in  an  action  for  alimony; 
hence  such  cases  are  without  ap- 
plicability here,  where  facts  were 
pleaded  and  proved  which  author- 
ized a  judgment  for  alimony,  al- 
though they  were  insufficient  to- 
constitute  a  cause  for  divorce. 

Wherefore  the  judgment  is  af- 
firmed upon  both  the  original  ap- 
peal and  the  cross  appeal. 
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ANNOTATION. 

of  cluld  by  former  marriage  as  cruelty  constituting 
ground  for  divorce. 


Probably  the  nearest  case  to  WlL- 
UAMSON  V.  Williamson  (reported 
herewith)  ante,  799,  is  Friend  v. 
Friend  (1884)  53  Mich«  643.  51  Am. 
Rep.  161,  19  N.  W.  176,  where  it  was 
held  that  making  the  separation  of  the 
wife  from  her  young  daughter  a  con- 
dition of  the  wife's  presence  in  the 
house  is  cruelty  justifying  a  divorce. 
In  that  case  the  husband,  having  in- 
sisted that  his  wife  "should  put  her 
daughter  somewhere  else,  and  actual- 
ly sent  her  from  the  house,  not  only 
locked  the  doors  on  complainant  and 
her  child,  but  kept  them  out  till  a  late 
hour  in  the  night,  and  at  last  com- 
pelled them  to  sleep  in  an  unusual 
room  without  letting  them  have  their 
night  apparel,  and  before  admitting 
them  at  all  used  insulting  and  brutal^ 
language  towards  his  wife.  The  next' 
morning,  when  they  were  in  the  house, 
and  complainant  was  engaged  in 
household  duties,  he  put  both  of  them 
forcibly  out  of  doors,  and  subsequent- 
ly threatened  the  daughter  if  she 
should  ever  darken  his  doors  again, 
and  ordered  his  wife  to  come  back  into 
the  house.  She,  upon  this,  left  and 
never  returned.  He  afterwards  of- 
fered to  take  back  his  wife,  but  only 
on  condition  of  separating  from  her 
daughter."  The  court  said:  "It  is 
difficult  to  imagine  any  worse  oruelty 
to  a  mother  than  such  conduct,  if  not 
explained  or  excused.  The  only  ex- 
planation that  is  given  is  that  by  law  a 
husband  is  not  bound  to  support  step- 
children. Such  a  rule,  if  applicable, 
is  no  excuse  for  personal  violence  and 
indecent  abuse,  and  it  could  not  palli- 
ate any  cruelty  which  was  resorted  to 
from  vindictiveness.  But  we  do  not 
think  it  has  any  place  in  this  contro- 
versy. And  we  are  not  required  on 
this  record  to  consider  what  the  law  is 
on  that  general  subject." 

Usually  the  matter  is  complicated 
by  other  acts  of  harshness.  In  Cooper 
V.  Cooper  (1889)  78  Mich.  316,  44  N. 
W.  381,  a  divorce  was  granted  the 
wife  for  extreme  cruelty,  where  the 


acts  of  cruelty  charged  were  "neglect 
to  support;  excluding  complainant's 
children  by  a  former  husband  from 
complainant's  house  and  home  without 
cause;  using  vulgar  language  to  com- 
plainant, imputing  to  her  a  want  of 
chastity;  keeping  away  from  their 
home  complainant's  daughters;  de- 
stroying the  affection  of  their  adopted 
daughter  for  complainant;  threaten- 
ing to  leave  complainant;  and  that  he 
was  grossly  mean,  insulting,  and  ty- 
rannical to  her,  compelling  her  to  con- 
sult him  as  to  whom  she  could  enter- 
tain as  her  company,  and  circulating 
slanderous  and  defamatory  stories 
about  complainant's  daughters." 

In  Whitacre  v.  Whitacre  (1887)  64 
Mich.  232,  31  N.  W.  327,  a  wife  was 
held  entitled  to  a  divorce  for  cruel 
treatment  and  refusal  to  support 
where  the  testimony  showed  that, 
''during  the  year  the  parties  lived  to- 
gether, the  defendant,  being  of  sufH- 
cient  ability,  neglected  to  furnish  his 
wife  with  any  means  of  support,  ex- 
cept $2.50;  and  that  for  ten  months 
of  the  year  he  was  in  the  habit  of 
cursing  and  swearing  at  her,  and  us- 
ing vile  and  indecent  names,  in  the 
presence  of  her  children,  to  one  of 
whom  he  gave  a  flogging,  and  fre- 
quently threatened  to  drive  her  chil- 
dren away  from  home;  and  finally  toid 
the  complainant  he  would  live  with  her 
no  longer,  and  drove  her  from  the 
house." 

In  Rigsby  v.  Rigsby  (1907)  82  Ark. 
278,  101  S.  W.  727,  it  was  held  that 
as  the  departure  of  the  wife  wa& 
caused  by  the  husband's  unreasonable 
conduct,  and  as  he  had  never  ex- 
pressed any  regret  or  invited  or  tried 
in  any  way  to  induce  her  to  return,  the 
courts,  after  the  expiration  of  a  rea- 
sonable time,  were  justified  in  treating 
his  conduct  as  in  law  an  abandonment 
of  her.  The  husband  had  refused  to 
allow  her  sixteen*year-old  daughter  to 
live  with  her  mother.  He  forbade  her 
fron,  a  boy  of  eighteen  years  of  age,  to 
visit  •  his  mother,  and  when  this  boy 
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came  at  the  request  of  his  brother  to 
see  his  mother  on  a  business  matter 
he  peremptorily  ordered  him  to  leave 
the  place,  and  seriously  injured  him. 
In  leaving  with  him/'  said  the  court, 
she  did  no  more  than  should  have 
been  expected  of  any  mother  under  the 
circumstances.  Her  departure  was 
the  natural  result  of  plaintiff's  treat- 
ment of  her  son." 

It  was  held  in  Dawson  v.  Dawson 
(1910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 
379,  that  the  living  of  the  husband 
with  his  wife  might  be  found  to  be  in- 
supportable, so  as  to  entitle  him  to  a 
divorce,  where,  after  the  husband's 
daughter  had  been  deserted  by  her 
husband  and  left  with  two  children 
without  means  of  support,  the  wife, 
without  provocation,  hated  and  abused 
his  daughter  in  her  affliction  so  that 
he  was  unable  to  give  his  daughter 
shelter  at  his  home,  and  where  his 
wife  also  ''defamed  the  memory  of  his 
dead  wife,  and  wantonly  assailed  her 
character,  and  indulged  in  other  con- 
duct involving  constant  abuse  and  the 
use  of  opprobrious  epithets,  assault, 
avowed  hate,  the  exclusion  of  him  from 
his  dwelling,  and  the  cessation  of  the 
performance  toward  him  of  the  duties 
of  a  wife."  The  charges  here  were  of 
excesses,  cruel  treatment,  or  outrages 
by  her  towards  him. 

But  in  Everton  v.  Everton  (1857) 
50  N.  C.  (5  Jones,  L.)  202,  the  court 
held  that  a  wife  did  not  allege  that  her 
husband  did,  "by  cruel  and  barbarous 
treatment,  endanger  her  life,  or  offer 
such  indignities  to  her  person  as  to 
render  her  condition  intolerable,  or 
her  life  burdensome,"  where  she 
averred  that  he  treated  his  stepchil- 
dren with  cruelty,  **that  he  whipped 
one  of  her  said  children  very  severely 
without  any  reasonable  excuse  or 
provocation,  and  threatened  to  kill 
or  stamp  to  death  another  one  of" 
them;  that,  although  the  children 
were  pajdng  their  board,  ''the  defend- 
ant became  so  unreasonably  in&ensed 
against  one  of  her  said  children  that 
she  was  compelled  to  send  him,  her 
said  child,  to  live  with  a  relative  at 
a  distance  trim  the  defendant;  that 
he  often  threatened  to  send  away 
from  his  hoa4se  the  other  children,  one 


of  whom  was  a  child  of  very  tender 
years,  entirely  too  young  to  be  in  the 
keeping  of  any  other  person  than  a 
mother  or  some  kind  female  relative." 

It  may  be  noted  that,  in  an  action 
for  necessaries  furnished  the  wife 
while  absent  from  her  husband,  it  was 
held  that  the  plaintiff  was  properly 
permitted,  "for  the  purpose  of  show- 
ing that  she  was  justified  in  leaving 
his  house  on  account  of  his  gross  mis- 
conduct towards  her  ...  to  give 
evidence  of  the  manner  in  which,  in 
her  presence,  the  defendant  ordered 
his  wife's  son  out  of  the  house,  and  of 
the  harsh  language  then  used  towards 
him.  As  one  of  a  series  of  acts  of 
vexation  and  annoyance,  perpetually 
occurring,  by  which  her  residence  with 
him  was  made  at  first  uncomfortable, 
and  at  last  insupportable,  the  conduct 
of  the  defendant  on  this  occasion  was 
a  fit  matter  to  be  laid  before  the  jury, 
as  having  some  tendency  to  establish 
the  fact  of  gross  ill  treatment,  which 
the  plaintiff  was  attempting,  and  had 
a  right,  to  prove  in  the  case.  Of  itself, 
it  may  be  thought  to  be  of  very  little 
importance;  but  the  jury  would  judge 
of  the  weight  to  be  attached  to  it; 
while  the  court  had  only  to  determine 
whether  it  was  proper  to  be  considered 
at  all."  Mayhew  v.  Thayer  (1857)  8 
Gray  (Masa)  172. 

Touching  the  effect  on  this  subject 
of  the  rule  so  easily  asserted  in  the 
authorities,  that  the  husband  is  not 
bound  to  support  his  wife's  children 
of  a  former  marriage,  it  should  be  said 
that  this  rule  (see  Rex  v.  Benoier 
(1727)  2  Ld.  Raym.  1464,  92  Eng. 
Reprint,  446;  Tubb  v.  Harrison  (1790) 
4  T.  R.  118,  100  Eng.  Reprint,  926) 
seems  to  have  been  founded  on  Rex 
V.  Munden  (1719)  1  Strange,  190,  93 
Eng.  Reprint,  465,  where  it  was  held 
that  a  son-in-law  was  not  bound  to 
support  his  wife's  mother,  as  it  re- 
quired a  statute  to  make  him  liable  for 
the  support  of  his  own  parents,  the 
court  stating  that  "by  the  law  of  na- 
ture a  man  was  bound  to  take  care  of 
his  own  father  and  mother;  but  there 
being  no  temporal  obligation  to*  en- 
force that  law  of  nature,  it  was  found 
necessary  to  establish  it  by  act  of  Par- 
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liament»  and  that  can  be  extended  no 
farther  than  the  law  of  nature  went 
before,  and  the  law  of  nature  does  not 
reach  to  this  case/'  It  would  seem 
that  if  a  man  marries  a  poor  widow 
having  children  without  proi>erty,  and 
too  small  to  support  themselTes,  it 


ought  to  be  the  American  common  law, 
if  it  is  not,  that  he  in  marrying  their 
mother  incurs  the  obligation  of  sup- 
porting them  as  well  as  her.  It  is 
gratifying  that  there  is  in  the  books 
so  little  involving  circumstances  of 
this  character.  B.  B.  B. 


P.  A.  PEARSON 

V. 

PETER  J.  RYAN,  Appt. 

Shade  Island  Supreme  Court '•^  February  20,  1919. 
(—  R.  I.  — ,  105  Atl.  513.) 

Damages  —  liquidated  demand  —  allowance  of  retmte  —  interest. 

1.  A  payment  called  for  by  a  construction  contract  upon  completion 
of  the  building  is  liquidated  from  time  of  demand,  within  the  rule  that 
interest  is  allowed  as  damages  for  failure  to  pay  a  liquidated  demand 
when  it  is  due,  although  the  court  allows  a  rebate  from  the  amount  claimed 
because  of  unsatisfactory  workmanship  and  materials. 

[See  note  on  this  question  beginning  on  page  809.] 

—  interest  —  unliquidated  demands,     will  not  generally  be  allowed  as  dam- 

2.  Interest  on  unliquidated  demands     ages. 

[See  15  R.  a  L.  26.] 


Appeal  by  respondent  from  a  decree  of  the  Superior  Court  for  Provi- 
dence and  Bristol  Counties  in  favor  of  petitioner  in  a  suit  to  enforce  a 
mechanic's  lien.    Affirmed. 

The  facts  are  stated  in  the. opinion  of  the  court. 


Mr.  Thomas  F.  Farrell  for  appel- 
lant. 
Mr.  Hugo  A.  Clason  for  appellee. 

Baker,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  respond- 
ent from  a  decree  establishing  a  lien 
entered  by  the  superior  court  on  a 
petition  in  equity  to  enforce  a  me- 
chanic's lien  in  accordance  with  the 
provisions  of  chapter  257  of  the 
General  Laws.  The  evidence  shows 
a  written  agreement  by  and  between 
the  parties,  in  which  the  complain- 
ant agreed  ''to  build  a  bungalow** 
for  the  respondent,  and  "to  furnish 
all  labor  and  materials'*  therefor, 
and  the  respondent  agreed  to  pay 
the  complainant  ''the  sum  of  $3,316 
in  payments  as  follows:  Fifteen 
hundred  dollars  when  ready  for 
lathing,  and  $500  when  plastered; 


balance  of  coiltract  when  the  house 
is  completed."  The  account  filed 
by  the  complainant  gives  credit  for 
two  pasmfients  on  account  and  for 
certain  materials  furnished  by  the 
respondent,  and  claims  a  balance  due 
of  $1,124.28,  with  interest.  While 
there  is  nothing  in  the  papers  of 
the  case  to  show  it,  the  transcript 
indicates  a  claim  of  damages  by  the 
respondent  by  way  of  recoupment 
for  unsatisfactory  workmanship  and 
materials.  . 

Upon  hearing  the  parties  the  court 
allowed  the  respondent's  claim  to  the 
amount  of  $307.50,  and  found  that 
there  was  a  balance  due  the  petition- 
er on  his  account  of  $816.78,  on 
which  interest  from  the  date  of  giv- 
ing notice  of  the  claim  was  allowed 
to  the  amount  of  $69.12,  making  a 
total  of  $886.90  for  which  the  lien 
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was  established.  The  notice  of  a 
claim  of  lien  and  the  demand  of  pay- 
ment were  given  and  made  August 
29,  1916,  and  legal  proceedings 
were  commenced  the  following  day. 
The  decree  was  entered  March  13, 
1918.  The  only  reason  of  appeal 
now  urged  is  that  the  allowance  of 
the  item  of  interest  is  against  the 
law,  in  that  the  petitioner's  claim 
was*  unliquidated.  If  the  allowance 
o.f  interest  is  held  to  be  proper,  the 
amount  allowed  is  not  questioned. 

Broadly  speaking,  it  is  generally 
held  that  interest  on  unliquidated 
demands  will  not  be  allowed  as  dam- 
ages.   Undoubtedly  there  is  a  clear 

distinction  between 
SJt™r"  «!-■"  a  claim  for  damages 

SemSSdL?***  entirely  unliquidat- 
ed, as,  for  example, 
claims  for  damages  arising  from 
assault  and  battery,  from  seduction, 
or  from  slander  and  libel,  which  are 
wholly  at  large,  and  a  liquidated 
claim,  where  there  is  an  express 
contract  to  pay  a  sum  certain  at  a 
fixed  time.  In  the  former  cases,  the 
amount  of  damages  is  unknown  un- 
til determined,  after  the  presenta- 
tion of  evidence,  by  a  decision, 
award,  or  verdict.  In  the  contract 
case,  both  parties  know  what  the 
claim  is,  and  when  it  is  due  and 
payable.  It  is  in  dealing  with  cases 
lying  between  these  extremes,  where 
the  distinction  is  less  clear  and  ob- 
vious, that  courts  have  so  differed 
in  their  interpretation  and  applica- 
tion of  the  rule  as  to  interest  that 
their  decisions  are  far  from  har- 
monious as  to  when  interest  may  be 
allowed.  The  question  as  applied 
to  the  precise  state  of  facts  present- 
ed in  the  case  at  bar  does  not  appear 
to  have  been  considered  in  any  re- 
ported case  of  this  court.  The  re- 
spondent cites  in  his  brief  three 
Ehode  Island  cases  in  support  of 
his  claim,  namely,  Spencer  v.  Pierce, 
5  R.  I.  63,  Durfee  v.  O'Brien,  16  R. 
I.  213,  14  Atl. .  857,  and  Dary  v. 
Providence  Police  Asso.  27  R.  I.  377, 
62  Atl.  513. 

In  Spencer  v.  Pierce,  supra,  the 
question  arose  on  the  disallowance 
of  interest  by  the  master  in  the  case 


on  certain  sums  allowed  by  him  to 
be  due  **f  or  labor  and  service."  The 
court  Baid>  on  page  71 :  "The  well- 
settled  American  rule  .  •  .  gives 
interest,  though  not  stipulated  for, 
as  an  invariable  legal  incident  of 
the  principal  debt,  from  the  day  of 
default,  whenever  the  debtor  knows 
precisely  what  he  is  to  pay,  and 
when  he  is  to  pay  it" — citing  People 
V.  New  York  County,  5  Cow.  331, 
334,  and  recommitted  the.  master's 
report,  saying,  on  page  72:  "We 
therefore  instruct  the  master  to  al- 
low interest  at  6  per  cent  per  an- 
num, from  the  day  of  default  in  pay- 
ment, on  all  sums  allowed  by  him  for 
labor  or  service,  the  amount  of 
which  is  certain,  or  can  be  made 
certain  by  computation,  under  the 
contract  of  the  parties,  and  in  which 
the  time  of  payment  is  fixed  by  the 
terms  of  the  contract  or  by  the 
course  of  dealing  between  the  par- 
ties." 

In  Durfee  v.  O'Brien,  supra,  it  is 
said  (16  R.  I.  on  page  217) :  "The 
time  when  the  payments  are  due 
and  the  agreement  to  pay  interest 
being  definite,  the  charge  for  inter- 
est was  properly  allowed." 

This  is  clearly  a  liquidated  claim 
under  the  rule. 

Dary  v.  Providence  Police  Asso. 
supra,  was  an  action  of  assumpsit 
to  recover  moneys  _„„„idated 
claimed  to  be  due  as  *f,"*,"*i7^ 
sick  benefits.  There  of  priT "t^ 
was  a  plea  of  the  ««*^''*^»t- 
general  issue,  accompanied  by  an 
affidavit  of  valid  defense  that  the 
claim  for  sick  benefits  had  been 
waived.  The  case  was  heard  on  an 
agreed  statement  of  facts.  As  to  in- 
terest, while  the  court  stated  the 
rule  enunciated  in  Spencer  v.  Pierce, 
supra,  and  cited  in  Durfee  v. 
O'Brien,  supra,  it  held  that  a  bene- 
ficial association  ought  not  to  be 
treated  as  a  delinquent  debtor,  be- 
fore demand  naade  upon  it,  in  order 
to  create  the  relation  of  debtor  and 
creditor,  but  allowed  interest  from 
the  date  of  the  writ,  that  being  the 
time  of  the  earliest  proof  of  demand. 
In  this  case  the  right  to  recover  at 
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all  was  denied  by  the  defendant,  and 
apparently  in  good  faith. 

Some  other  decisions  of  this  court 
relative  to  the  allowance  of  interest 
may  properly  be  considered  in  this 
connection. 

In  Hodges  v.  Hodges,  9  R.  I.  32, 
the  master,  in  a  matter  of  account- 
ing, disallowed  interest  on  advances 
made  by  a  husband  for  the  improve- 
ment of  his  wife's  estate,  in  the  ab- 
sence of  any  evidence  of  an  agree- 
ment to  pay  interest,  and  the  court 


firmative,  on  the  ground  that  the 
garnishee  had  had  the  use  of  the 
money  in  the  meantime  after  it  was 
due,  and  that  a  contrary  decision 
would  work  an  injustice,  both  to  the 
principal  defendant  and  the  attach- 
ing plaintiff. 

In  Lonsdale  Co.  v.  Woonsocket,  26 
R.  I.  428,  56  Atl.  448,  damages  were 
sought  for  a  continuing  trespass  re- 
sulting from  the  diversion  of  water 
to  which  the  complainant  was  en- 
titled as  a  riparian  proprietor.    The 


held  that  interest  should  have  been  ^  amount  of  water  so  diverted  and 


allowed,  and  cited  as  a  correct  state- 
ment of  law  the  following:  "On 
the  money  lent,  interest  in  this 
country  is  always  recoverable,  be- 
cause the  defendant  has  had  a  use 
from  the  plaintiff's  money.  For  the 
same  reason,  on  money  paid  on  ac- 
count, or  to  the  use  or  benefit  or  at 
the  request  of  another,  interest  is 
allowed  from  the  time  of  payment, 
and  not  merely  from  the  time  of 
notice  or  demand?  .  .  .  'Money 
lent,  and  money  paid,  carry  interest 
when  they  form  matter  of  account, 
as  well  as  when  they  are  detached 
transactions.' " 

Weeden  v.  Berry,  10  R.  1. 288,  was 
an  action  of  assumpsit  for  goods, 
wares,  and  merchandise  sold  and  de- 
livered and  for  work  and  labor  done. 
The  declaration  also  contained  cer- 
tain common  counts,  but  no  count 
for  interest.  The  case  was  sent  to 
referees,  who  allowed  plaintiff  in- 
terest. It  was  objected  to  such  al- 
lowance that  there  was  no  count  in 
the  declaration  claiming  interest. 
The  award  of  interest  was  upheld. 
The  decision  implies  that  by  the 
terms  of  the  reference,  under  which 
power  was  committed  to  "determine 
all .  questions  of  law  or  of  fact"  in 
the  case,  it  was  within  the  discretion 
of  the  referees  to  allow  interest  as 
damages. 

In  Cross  v.  Brown,  19  R.  I.  220, 
240,  33  Atl.  147,  the  question  as  to 
whether  a  garnishee  should  be  re- 
quired to  pay  interest  on  its  debt  due 
the  principal  defendant  during  the 
time  it  was  restrained  by  the  at- 
tachment from  paying  the  debt  was 
donjeddered,  and  answered  in  the  af- 


the  amount  of  the  resulting  damages 
were  both  in  controversy,  and  there 
was  conflicting  evidence  on  each 
point.  On  the  damages,  as  deter- 
mined by  him,  the  master  allowed 
simple  interest  from  the  date  of  the 
filing  of  the  bill,  and  the  court,  on 
page  444,  held  this  finding  to  be  cor- 
rect. If  interest  on  unliquidated 
damages  in  a  tort  action  is  properly 
allowable  from  the  time  of  com- 
mencing legal  proceedings,  no  rea- 
son is  apparent  why  a  less  liberal 
rule  should  apply  in  actions  ex  con- 
tractu. 

In  Sedgwick  on  Damages,  8th  ed. 
§  315,  the  author  says :  "Where  in- 
terest is  refused  in  actions  of  con- 
tract on  the  ground  that  the  claim 
is  unliquidated,  it  is  in  fact  usually 
allowed  from  the  date  of  the  writ." 

See  also  Ford  v.  Tirrell,  9  Gray, 
401,  69  Am.  Dec.  297 ;  Barstow  v. 
Robinson,  2  Allen,  605;  McFadden 
V.  Crawford,  89  Cal.  662 ;  Feeter  v. 
Heafh,  11  Wend.  477;  Case  v.  Os- 
born,  60  How.  Pr.  187 ;  McCollum  v. 
Seward,  62  N.  Y.  816;  Mercer  v. 
Vose,  67  N.  Y.  56;  Tucker  v.  Grover, 
60  Wis.  240,  19  N.  W.  62 ;  Lowe  v. 
Ring,  123  Wis.  870,  101  N.  W.  698, 
3  Ann.  Cas.  781. 

Healy  v.  Fallon,  69  Conn.  228,  87 
Atl.  495,  was  a  proceeding  to  en- 
force a  mechanic's  lien  under  a  writ- 
ten contract  to  build  a  house  for 
a  stated  price.  The  defendants 
claimed  that  the  house  was  not  fin- 
ished as  called  for  in  the  contract, 
upon  which  claim  some  deduction 
was  made  by  the  trial  court  from 
the  contract  price.  On  pages  285 
et  seq.  of  68  Conn.,  the  <;ourt  says : 
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'"We  are  also  of  opinion  that  the 
court  did  not  err  in  allowing  inter- 
est to  the  date  of  judgment  upon  the 
sum  found  to  be  due  after  deducting 
the  damages  caused  \>y  the  devia- 
tions from  the  contract.  •  •  •  It 
is  difficult  on  principle  to  see  why 
he  should  not  recover,  as  compensa- 
tion for  that  detention,  damages 
measured  by  the  legal  rate  of  inter- 
est upon  the  sum  so  detained  for 
that  time.  It  is  said,  however,  that 
the  amount  due  was  unliquidated  up 
to  the  time  of  the  judgment,  and 
that  interest  is  never  allowed  upon 
unliquidated  amounts.  It  may  be 
conceded  that  the  amount  due  the 
plaintiff  was  in  a  certain  sense  un- 
liquidated up  to  the  time  of  the 
judgment,  inasmuch  as  the  amount 
due  him  under  the  contract,  which 
was  a  liquidated  amount,  was  to  be 
lessened  by  the  as  yet  unascertained 
damages  caused  by  his  deviations 
from  the  contract ;  but  it  is  not  true 
that  damages  measured  by  the  rate 
of  interest  are  never  allowed  for  the 
nonpa3rment  of  money,  where  the 
claim  is  an  unliquidated  one.  In  an 
action  for  the  vidue  of  personal 
property  destroyed  by  the  negligent 
act  of  the  defendant,  where  the 
claim  was  in  a  sense  an  unliquidated 
one,  damages  were  allowed  in  the 
shape  of  interest  upon  the  value  of 
the  property  as  found  upon  the  trial 
[citing  cases] .  .  .  .  We  think  the 
damages  allowed  by  way  of  interest 
in  the  case  at  bar  come  within  the 
principles  applied  in  the  cases  Cited. 
The  claim  was  wholly  a  pecuniary 
one,  and  was  not  at  large,  as  are 
claims  for  damages  for  assault  and 
battery,  slander,  or  others  of  like 
nature.  It  represented  a  loss  of  a 
pecuniary  value,  ascertainable  with 
reasonable  certainly,  as  of  a  definite 
time;  and  we  think  damages  in  the 
shape  of  interest  should  be  recover- 
able from  that  time,  for  such  a  loss, 
for  only  in  this  way  can  equity  be 
done  between  the  parties  in  the  case 
at  bar." 

Laycock  v.  Parker,  103  Wis.  161, 
79  N.  W.  327,  was  a  proceeding  to 
enforce  a  mechanic's  lien  under  a 
building  contract,  where  there  was 


a  counterclaim  for  omissions,  sub- 
stitutions, and  delay,  a  considerable 
portion  of  which  was  allowed.  In- 
terest was  allowed  on  the  balance 
found  to  be  due  from  the  commence- 
ment of  the  suit,  to  which  objection 
was  taken.  The  court,  on  pages  17& 
to  189  of  103  Wis.,  discusses  very 
fully  the  question  of  interest,  citing 
and  considering  many  reported 
cases,  and  held  that  ''no  error  pre- 
judicial to  defendant  was  committed 
in  the  allowance  made  by  the  judg- 
^  ment."  See  also  West  Republic  Min. 
Co.  V.  Jones,  108  Pa.  55,  69;  Har- 
wood  V.  Tappan,  2  Speers,  L.  536, 
551;  Watkins  v.  Junker,  90  Tex. 
584,  586,  et  seq.,  40  S.  W.  11 ;  Ben- 
nett V.  Federal  Coal  &  Coke  Co.  70 
W.  Va.  456,  40  L.R.A.(N.S.)  588^ 
74  S.  E.  418,  Ann.  Cas.  1913E, 
578;  Vaughan  v.  Howe,  20  Wis. 
498;  Sedgwick,  Damages,  8th  ed.  § 
308 ;  Sutherland,  Damages,  4th  ed.  | 
348 ;  8  R.  C.  L.  553. 

In  Bemhard  v.  Rochester  German 
Ins.  Co.  79  Conn.  388,  65  Atl.  134,  8 
Ann.  Gas.  298,  the  damages  were 
unliquidated.  The  judgment  in- 
cluded interest  from  the  date  of  de- 
fendant's repudiation  of  liability. 
In  upholding  the  allowance  of  inter- 
est, the  court,  on  page  398  of  79 
Conn.,  says :  ''The  purpose  sought 
in  awarding  damages  other  than 
vindictive  is  to  make  a  fair  compen- 
sation to  one  who  has  suffered  an 
injury.  .  .  .  Courts  are  more  and 
more  coming  to  recognize  that  a  rule 
forbidding  an  allowance  for  interest 
upon  unliquidated  damages  is  one 
well  calculated  to  defeat  that  pur- 
pose in  many  cases,  and  that  no 
right  reason  exists  for  drawing  an 
arbitrary  distinction  between  liqui- 
dated and  unliquidated  damages. 
.  .  .  There  are  actions  to  which 
the  suggested  rule  is  applicable. 
.  .  .  Others,  however,  present  con- 
ditions where,  without  an  aUowance 
for  interest,  although  the  demand 
may  be  unliquidated,  fair  compensa^ 
tion  for  the  injury  done  would  not 
be  accorded,  and  justice  would  thus 
be  denied.  The  determination  of 
whether  or  not  interest  is  to  be 
recognized  as  a  proper  dement  d 
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damage  is  one  to  be  made  in  view 
of  the  demands  of  justice  rather 
than  through  the  application  of  any 
arbitrary  rule." 

See  contra  Excelsior  Terra  Cotta 
Ck).  V.  Harde,  181  N.  Y.  11, 106  Am. 
St.  Rep.  493,  73  N.  E.  494,  where 
the  facts  are  similar  to  those  in  the 
present  case,  and  where  the  court 
treats  the  plaintiff's  daim  as  upon 
quantum  meruit,  holding  that,  ''as 
the  defendant's  set-off  was  unliqui- 
dated," the  plaintiff's  damages  were 
''necessarily  dependent  upon  the 
amount  of  the  set-off,"  and  were  un- 
liquidated, and  that  on  them  inter- 
est was  not  recoverable. 

We  do  not  think  it  can  be  success- 
fully urged  that  the  rule  enunciated 
in  Spencer  v.  Pierce,  6  R.  I.  63,  im- 
plies that  a  debtor  may  be  charged 
interest  only  when  he  knows  "what 
he  is  to  pay,  and  when  he  is  to  pay." 
The  entire  sentence  of  the  opinion  in 
People  V.  New  York  County,  5  Cow. 
331,  334,  cited  by  this  court,  reads: 
"It  will  surely  not  be  considered  in- 
equitable that^  whenever  the  debtor 
knows  precisely  what  he  is  to  pay 
and  when  he  is  to  pay,  he  shall  be 
charged  with  interest  if  he  neglects 
to  pay." 

There  is  here  no  implication  that 
a  debtor  might  not  equitably  be 
chargeable  with  interest  as  dam- 
ages .  under  a  different  set  of  cir- 
cumstances.   It  is  evident,  idso,  by 


the  decisions  of  this  court  above 
cited,  and  in  particular  by  the  one 
in  Lonsdale  Co.  v.  Woonsocket,  su- 
pra, that,  while  the  court  has  reaf- 
firmed the  rule  in  Spencer  v.  Pierce, 
in  later  cases,  when  applicable  to 
the  facts  therein,  it  has  not  adc^ted 
it  as  an  arbitrary  rule,  but  has  al- 
lowed interest  in  other  instances 
when  it  seemed  equitable  to  do  so, 
even  when  the  person  so  charged 
did  not  know  the  amount  of  the 
debt  or  damages,  and  when  the  time 
of  its  being  due  was  fixed  only  by 
the  demand  for  pajnnent. 

In  the  present  case,  by  the  con- 
tract, the  final  payment  was  due 
and  payable  on  the  completion  of 
the  bungalow.  The  defendant  saw 
fit  to  contest  the  payment  of  the 
balance  specified  in  the  contract, 
and  succeeded  in  materially  reduc- 
ing the  amount  claimed.  He  had, 
however,  the  use  and  benefit  of  the 
sum  which  the  court  determined 
that  he  ought  to  pay  for  more  than 
a  year  and  a  half  after  the  petitioner 
made  demand  of  pasnrnent  and  com- 
menced legal  proceedings.  In  these 
circumstances  we  find  no  error  in 
law  in  the  item  of  interest  as  al- 
lowed by  the  decree. 

The  appeal  of  the  respondent  is 
accordingly  dismissed,  the  decree  of 
the  Superior  Court  is  affirmed,  and 
the  case  is  remanded  to  the  Superi* 
or  Court  for  further  proceedings. 


ANNOTATION. 
Rediiction  of  daim  undar  contract  as  affecting  right  to  interest 


dalat  for  siim  fixed  "by  oontraet. 

As  a  general  rule,  interest  is  not  al- 
lowed on  unliquidated  damages  or  de- 
mands, for  the  reason  that  the  person 
liable  does  not  know  what  sum  he 
owes,  and  therefore  can  be  in  no  de- 
fault for  not  paying.  8  R.  C.  L.  title 
Damages,  p.  533.  See  the  reported 
case  (Pearson  v.  Ryan,  ante,  805), 
and  the  cases  cited  throughout  this 
note. 

In  the  case,  however,  of  an  express 
contract  to  pay  a  sum  certain  at  a 
fixed  time,  both  parties  thereto  know 
what  the  amount  of  the  claim  is,  and 


when  it  is  due  and  payable.  See  the 
reported  case    (Peabson  v.  Ryan). 

Hence,  the  rule  is  that,  where  the 
amount  of  a  claim  under  a  contract  is 
certain  and  liquidated,  or  is  ascer- 
tainable but  is  reduced  by  reason  of 
the  existence  of  an  unliquidated  set-off 
or  counterclaim  thereto,  interest  is 
properly  allowed  on  the  balance  found 
to  be  due  from  the  time  it  became  due 
and  was  donaaded,  or  sui(  commenced 
therefor. 

Califoniia.  —  McGowen  ▼•  Pew 
(1912)  18  Cal.  App.  482,  128  Pac.  357. 

Colorado. — Henrylyn  Orchards  Co. 
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V.  F,  W.  Meueray  Crescent  Nursery 
Co.  (1913)  65  Colo.  4S8,  135  Pac.  980. 

Connecticut.  —  Healy  v.  Fallon 
(1897)  69  Conn.  228, 37  Ail.  495.  Com- 
pare Tucker  v.  Jewett  (1865)  32  Conn. 
563. 

Georgia. — Meriwether  v.  Bird  ( 1851) 
9  6a.  594;  Howard  v.  Behn  (1859)  27 
Ga.  174. 

Nevada.— Skinker  v.  Clute  (1874)  9 
Nev.  342. 

Rhode  Island. — See  the  reported 
case  (Pearson  v.  Ryan,  ante,  805). 

South  Carolina. — ^Harwood  v.  Tap- 
pan  (1844)  2  Speers,  L.  536. 

Tennessee. — Compare  Stamps  v. 
Tennessee  Producers'  Marble  Co. 
(1900)  —  Tenn.  — ,  59  S.  W.  769. 

Washington.  —  Dickinson  Fire  & 
Pressed  Brick  Co.  v.  Crowe  (1911)  63 
Wash.  550,  115  Pac.  1087. 

Wisconsin.  —  Vaughan  v.  Howe 
(1866)  20  Wis.  498;  Laycock  v.  Par- 
ker (1899)  103  Wis.  161,  79  N.  W.  327. 

In  Healy  v.  Fallon  (Conn.)  supra, 
an  action  to  foreclose  a  mechanic's 
lien,  the  defendants  claimed,  and  were 
allowed,  a  deduction  from  the  amount 
due  under  an  agreement  for  the  con- 
struction of  a  dwelling  house,  for  de* 
viations  from  the  requirements  of  the 
contract.  The  court  allowed  interest 
on  the  amount  then  found  due  to  the 
plaintiff,  to  the  date  of  the  judgment. 
It  was  held  that  the  court  had  not 
erred  in  allowing  interest  to  the  date 
of  the  judgment  on  the  sum  found  to 
have  been  due  after  the  deduction  of 
the  damages  caused  by  the  deviations 
from  the  contract,  it  not  being  allowed 
as  interest,  eo  nomine,  but  as  damages 
for  the  detention  of  the  sum  found  due, 
and  the  damages  being  measured  by 
the  rate  of  interest.  The  court  said: 
"The  court,  in  effect,  rightfully  found 
under  the  pleadings  that  the  defendant 
owed  the  plaintiff,  after  deducting  the 
damages  caused  by  the  deviations 
from  the  contract,  the  sum  of  $1,475, 
and  that  this  sum  should  have  been 
paid  to  him  by  a  certain  time,  from 
which  time  it  in  effect  added  interest 
to  the  date  pf  the  judgaaent;  and  no 
complaint  is  made  about  the  time  se- 
lected as  the  starting  point  for  inter- 
est. By  the  finding  of  the  court  it 
thus  appears  that  the  plaintiff  was  de- 


prived of  the  use  of  $1,475  from  the 
time  when  it  should  have  been  paid  to 
him,  to  the  date  of  the  judgment,  and 
the  defendants  during  that  time  had 
the  use  of  that  money.    It  is  difficult, 
on  principle,  to  see  why  he  should  not 
recover,  as  compensation  for  that  de- 
tention,   damages    measured    by    the 
legal  rate  of  interest  upon  the  sum 
so  detained  for  that  time.    It  is  said» 
however,  that  the  amount  due  was  un- 
liquidated up  to  the  time  of  the  judg- 
ment, and  that  interest  is  never  al- 
lowed upon  unliquidated  amounts.  It 
may  be  conceded  that  the  amount  due 
the  plaintiff  was  in  a  certain  sense  un- 
liquidated up  to  the  time  of  the  judg- 
ment, inasmuch   as  the  amount  due 
him  under  the  contract,  which  was  a 
liquidated  amount,  was  to  be  lessened 
by  the  as  yet  unascertained  damages 
caused  by  his  deviations  from  the  con- 
tract; but  it  is  not  true  that  damages 
measured  by  the  rate  of  interest  are 
never  allowed  for  the  nonpayment  of 
money,   where   the   claim    is   an    un- 
liquidated one.    .    •    .    We  think  the 
damages  allowed  by  way  of  interest  in 
t^e  case  at  bar  come  within  the  prin- 
ciples applied  in  the  cases  cited.    The 
claim  was  wholly  a  pecuniary  one,  and 
was  not  at  large,  as  are  claims  for 
damages  for  assault  and  battery,  slan- 
der, or  others  of  like  nature.    It  repre- 
sented a  loss  of  a  pecuniary  value  as- 
certainable with  reasonable  certainty, 
as  of  a  definite  time;  and  we  think 
damages    in    the    shape    of    interest 
should  be  recoverable  from  that  time, 
for  such  a  loss;  for  only  in  this  way 
can  equity  be  done  between  the  par- 
ties in  the  case  at  bar." 

A  California  statute  (Civ.  Code, 
§  3287)  allows  interest  when  the  dam- 
ages are  certain,  and  also  when  they 
are  "capable  of  being  made  certain  by 
calculation."  In  McCowen  v.  Pew 
(CaL)  supra,  it  was  held  that  the  stat- 
ute applied  to  a  contract  for  the  sale 
of  land,  which  was  valuable  princi- 
pally for  its  timber,  at  an  agreed  price 
per  acre,  where  there  was  to  be  a  de- 
duction for  the  removal  of  timber  from 
a  number  of  acres,  of  which  number 
the  other  party  was  fully  informed,  as 
it  would  seem  to  be  but  a  mere  matter 
of  calculation  to  determine  what  al- 
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lowance  should  be  made  for  the  timber 
removed.  The  amount  of  the  set-off 
being  but  trifling  in  comparison  with 
what  was  due  under  the  contract,  the 
court  held  that  it  was  reasonable  and 
just  to  hold  that  the  balance  should 
bear  interest  from  the  time  it  was  due. 

In  Meriwether  v.  Bird  (Ga.)  supra, 
an  action  on  a  promissory  note,  the 
defendants  pleaded  and  proved  a  set* 
off  for  professional  services.  The 
court  held  that  since  interest  was 
given  only  by  way  of  damages  for  the 
detention  of  a  debt,  justice  required 
that,  in  the  case  of  a  claim  of  a  cred- 
itor carrying  interest  and  a  claim  of 
a  debtor  not  carrying  interest,  the 
former  claim,  should  be  held  to  be  dis- 
charged, to  the  extent  of  the  mutual 
credit,  from  the  time  of  such  credit 
taking  place,  and  that  interest  would 
only  be  due  for  the  balance,  from  that 
time. 

In  Howard  v.  Behn  (6a.)  supra,  an 
action  for  an  account  in  which  was  an 
item  paid  by  the  plaintiff  factors  for 
the  defendant  on  a  draft,  the  court 
held  that  interest  was  due  on  the  cash 
balance  overpaid  by  the  plaintiffs,  the 
produce  furnished  by  the  defendant 
having  been  insufficient  to  refund  the 
cash  paid  on  the  draft. 

In  Henrylyn  Orchards  Co.  v.  F.  W. 
Meneray  Crescent  Nursery  Co.  (1913) 
55  Colo.  438,  136  Pac.  980,  the  gar- 
nishee in  attachment  proceedings 
claimed  a  set-off  for  poor  stock  from 
a  sale  of  nursery  stock  to  him  by  the 
defendant  for  an  amount  certain  and 
liquidated.  In  an  action  on  the  bond, 
on  the  dissolution  of  the  attachment, 
interest  was  allowed  as  damages  on 
the  balance  admitted  to  be  due  while 
it  was  held  up  by  the  garnishment.  In 
holding  that  the  allowance  of  this  in* 
terest  was  not  error,  the  court  said: 
^Certainly  a  debtor  cannot  defeat  the 
running  of  interest  against  him  for 
the  part  of  a  debt  which  he  admits  that 
he  owes,  and  which  would  otherwise 
draw  interest,  by  simply  making  a 
claim  of  an  unliquidated  set-off 
against  the  whole  debt.'' 

In  Dickinson  Fire  &  Pressed  Brick 
Co.  V.  Crowe  (1911)  68  Wash.  650,  116 
Pac.  1087,  the  action  was  to  recover 
the  balance  due  en  a  quantity  of  brick 


sold  for  cash,  the  purchase  price  hav- 
'  ing  been  agreed  on  prior  to  the  date 
of  the  first  shipment.  The  defendant 
was  allowed  a  set-off  for  damages  sus- 
tained by  the  rejection  of  some  of  the 
brick  as  not  being  in  conformity 
with  the  samples  furnished,  and  inter- 
est was  allowed  on  the  balance  due 
prior  to  the  date  of  the  entry  of  the 
judgment.  In  holding  that  this  was 
not  error,  the  court  said:  "Interest 
is  allowable  on  a  liability  to  pay 
money  froni  the  time  the  demand  ac- 
crues, where  the  amount  can  be  ascer- 
tained by  computation.  .  .  .  The 
existence  of  a  set-off  or  counterclaim, 
which  is  unliquidated,  will  not  prevent 
the  recovery  of  interest  on  the  bal- 
ance of  the  demand  found  due  from 
the  date  of  its  maturity.'' 

In  Harwood  v.  Tappan  (1844)  2 
Speers  L.  (S.  C.)  636,  an  action  on  a 
building  contract,  wherein  the  defend- 
ant claimed  a  discount  from  the  con- 
tract price  for  variations  from  the 
contract  requirements,  it  was  held  that 
interest  was  allowable  by  way  of  dam- 
ages. The  court  stated  that,  on  the 
admitted  completion  and  receipt  of  the 
buildings,  interest  would  have  unques- 
tionably been  allowable  from  the  time 
of  completion,  and  held  that  the  dis- 
count claimed  by  the  defendant  might 
reduce  the  amount  covenanted  to  be 
paid,  but  did  not  impair  the  claim  for 
interest  on  the  balance,  when  adjust- 
ed by  the  verdict  of  the  jury. 

In  Vaughan  v.  Howe  (1866)  20  Wis. 
498,  an  action  on  a  written  contract 
for  Jthe  delivery  of  a  specified  quantity 
of  good,  sound,  merchantable  logs,  at 
a  stipulated  price,  there  was  evidence 
tending  to  show  that  some  of  the  logs 
were  not  merchantable,  and  that  the 
value  of  the  logs  delivered  was  less 
than  the  contract  price.  The  answer 
of  the  defendant  also  set  up  several 
counterclaims.  The  jury  allowed  the 
plaintiff  interest  from  the  time  of  de< 
livery  of  the  logs,  on  the  balance  found 
due  to  him.  On  appeal  from  that  judg- 
ment, the  court  held  that  it  was  prop- 
er that  the  jury  should  have  allowed 
interest,  and  stated  that  the  testimony 
supported  the  verdict.  | 

In  Skinker  v.  Clute  (1874)  9  NevJ 
342,  an  action  for  goods  sold  and  de- 


812 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


livered,  wherein  it  appeared  that  the 
answer  admitted  the  receipt  of  the 
goods  and  did  not  deny  their  value, 
but  set  up  as  a  counterclaim  damages 
for  a  breach  of  contract  arising  out 
of  the  transaction  sued  on,  it  was  held 
that  this  was  an  admission  of  the 
plaintiff's  claim  to  the  extent  set  forth 
in  the  complaint,  subject  to  the  de- 
fendant's counterclaim.  Hence,  the 
court  held,  the  account  was  liquidated, 
and  the  balance  ascertained  by  the  ad- 
missions of  the  answer,  and  interest 
on  the  balance  was,  therefore,  allow- 
able. 

In  the  reported  case  (Peabson  v. 
Ryan,  ante  805),  it  appears  that  by 
the  terms  of  a  contract  for  the  build- 
ing of  a  bungalow  the  final  pilyment 
was  due  and  payable  at  the  time  of  the 
completion  of  the  building.  The  de- 
fendant contested  the  payment  of  the 
balance  specified  in  the  contract,  and 
succeeded  in  materially  reducing  the 
amount  claimed  by  way  of  recoupment 
for  unsatisfactory  workmanship  and 
materials.  It  is  held  that  as  he  had, 
however,  the  use  and  benefit  of  the 
sum  which  the  trial  court  determined 
that  he  ought  to  pay  for  more  than 
a  year  and  a  half  after  the  petitioner 
made  demand  of  payment  and  com- 
menced  legal  proceedings,  there  was 
no  error  in  having  allowed  interest  on 
the  balance  found  due  the  petitioner 
from  the  date  of  giving  notice  of  the 
claim. 

In  Laycock  v.  Parker  (1899)  103 
Wis.  161,  79  N.  W.  827,  an  action  to 
foreclose  a  mechanic's  lien,  it  appeared 
that  the  conclusion  of  the  court,  as  a 
result  of  the  general  findings,  was  that 
the  plaintiff  was  entitled  to  recover 
the  contract  price  of  the  building,  to- 
gether with  the  reasonable  market 
value  of  the  additions  and  extras  or- 
dered by  the  defendant,  less  the  rea- 
sonable value  of  the  work  and  mate- 
rials omitted,  and  a  deduction  for  the 
amount  found  by  the  court  on  the  de- 
fendant's counterclaim  for  delay  in 
completion,  and  the  value  of  the  use  of 
the  defendant's  heating  plant.  Inter- 
est was  then  allowed  the  plaintiff  on 
the  balance  found  to  be  due,  from  the 
commencement  of  the  suit. 

In  Martin  v.  Silliman  (1878)  63  N. 


Y.  616,  it  was  held  that  the  plaintiff 
in  an  action  for  a  commission  on  a  sale 
effected  by  him,  if  entitled  to  any- 
thing, was  entitled  to  the  full  amount 
claimed,  on  which,  being  a  sum  liqui- 
dated and  certain,  he  had  a  right  to 
interest.  Hence,  the  court  held  that 
the  fact  that  the  jury  arbitrarily  re- 
duced his  claim  to  the  amount  of  the 
verdict  did  not,  either  at  law  or  in 
equity,  affect  his  right  to  interest  on 
the  amount  actually  recovered. 

In  Stamps  v.  Tennessee  Producers' 
Marble  Co.  (1900)  —  Tenn.  — ,  69 
S.  W.  769,  however,  an  action  to  re- 
cover a  balance  alleged  to  be  due  for 
a  lot  of  marble  shipped  to  the  defend- 
ant, with  proper  interest  thereon,  it 
appeared  that  the  defendant  claimed 
that  a  very  large  proportion  of  the 
marble  delivered  was  defective  and  not 
suitable  for  the  purposes  for  which  it 
was  purchased,  and  tendered  to  the 
complainant  the  sum  which  it  claimed 
was  the  true  balance  due.  It  was  held 
that  the  chancellor  did  not  err  in  re- 
fusing to  allow  the  complainant  inter- 
est on  the  sums  sued  for  and  found 
due. 

Where  a  plaintiff's  demand  is  of  a 
character  which  bears  interest,  and 
the  defendant's  demand  or  discount 
is  not  of  a  character  which  carries 
interest,  the  plaintiff  is  entitled  to  in- 
terest on  his  demand  up  to  the  time  of 
the  verdict,  the  demand  set  up  by  the 
defendant  being  regarded  as  a  dis- 
count, and  not  as  a  payment;  an  inde- 
pendent, unliquidated  demand  which 
does  not  carry  interest.  Russell  v. 
Rogers  (1817)  1  Nott  &  M'C.  (S.  C.) 
24.  See  also,  M'Donald  v.  Ramsey 
(181S)  3  Brev.  (S.  C.)  379,  wherein 
the  question  was  discussed,  but  not 
decided.  Compare  Tucker  v.  Jewett 
(1866)  32  Conn.  663.  In  Russell  v. 
Rogers  (S.  C.)  supra,  it  appeared  that 
the  defendant,  who  was  a  merchant, 
gave  the  plaintiff  the  promissory  note 
on  which  the  action  was  founded.  It 
was  credited  with  the  amonnt  of  the 
plaintiff's  store  account  with  the  de- 
fendant for  two  years,  and  the  defend- 
ant offered  as  a  discount  the  plaintiff's 
store  account  with  him  for  the  two 
succeeding  years,  tiiough  there  was 
no  evidence  of  an  agreement  that  this 
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account  was  to  go  in  iiayment  of  the 
note.  It  was  held  that,  as  the  plain-* 
tiff's  demand  was  of  a  character  in 
which  interest  was  to  be  allowed,  and 
as  the  defendant's  discount  on  demand 
did  not  carry  interest,  the  plaintiff 
was  entitled  to  interest  on  his  demand 
up  to  the  time  of  the  verdict,  and  not 
merely  to  the  time  of  the  filing  of  the 
discount.  In  Morse  v.  Ellerbe  (1851) 
4  Rich.  L.  (S.  C.)  600,  an  action  on  a 
written  contract  for  the  construction 
of  a  house,  the  price  being  payable  in 
instalments,  and  the  defendant  having 
verbally  agreed  to  add  a  further  sum 
to  the  price,  to  be  paid  after  the  last 
instalment,  the  defendant  set  up  by 
way  of  discount  to  the  plaintiff's 
claims  under  the  contract,  two  promis- 
sory  notes  of  the  latter.  It  was  held 
that  the  plaintiff's  demand  rested  on  a 
mere  verbal  undertaking,  and  could 
not  bear  interest,  and  hence  that  the 
jury  had  erred  in  stopping  the  interest 
on  the  plaintiff's  notes,  set  up  by  way 
of  discount  by  the  defendant  at  the 
time  when  the  plaintiff's  work  was 
done,  and  when  he  ought  to  have  been 
paid.  The  court  said:  "The  case  of 
Russell  V.  Rogers  (S.  C.)  supra,  de- 
cides the  very  point.  For  there  it  was 
held  that  interest  on  a  promissory  note 
could  not  be  stopped  by  accounts  of- 
fered in  discount,  being  credited  suc- 
cessively as  when  due.  The  same  rule 
must  hold  when  a  note  is  offered  in 
discount  of  a  demand  not  bearing  in- 
terest; for  a  discount  is  in  the  nature 
of  a  cross  action.  Looked  at  in  that 
way,  there  is  no  difficulty;  the  defend- 
ant is  entitled  to  recover  his  notes  and 
interest  to  the  trial ;  this  sum  must  be 
discounted  from  the  amount  of  the 
plaintiff's  demand."  In  Tucker  v.  Jew- 
ett  (Conn.)  supra,  however,  it  was 
found  that,  at  the  commencement  of 
the  suit,  the  plaintiff  was  indebted  to 
the  defendant  in  a  certain  sum  which 
was  then  a  proper  subject  of  set-off 
against  any  demand  on  which  the 
plaintiff  might  be  entitled  to  recover 
in  the  action.  The  court  set  this  sum 
off  without  interest,  while  allowing  in- 
terest on  the  sum  in  favor  of  the  plain- 
tiff down  to  the  time  of  the  judgment. 
It  was  held  that  the  court  should  have 
made  an  application  oi  the  indebted- 


ness, to  take  effect  from  the  time  when 
it  was  so  found  to  have  been  applica- 
ble, in  which  case  there  would  have 
been  nothing  due  to  the  plaintiff,  and 
but  a  small  balance  in  favor  of  the 
defendant. 

In  several  instances,  it  appears  that 
interest  has  been  allowed  by  the  court 
.on  the  whole  amount  of  the  plaintiff's 
claim,  before  its  reduction  by  allow- 
ance of  the  defendant's  counterclaim. 
Thus,  in  New  Zealand  Ins.  Co.  v.  Earn- 
moor  S.  S.  Co.  (1897)  24  C.  C.  A.  644, 
48  U.  S.  App.  245,  79  Fed.  368  (apply- 
ing California  statute)  it  appeared 
that  a  shipowner  demanded  of  an 
insurer  of  the  vessel  the  payment  of  its 
share,  proportionate  to  the  amount  in- 
sured by  it,  of  a  claim  for  salvage  serv- 
ices and  subsequent  repairs.  The  in- 
surance company  appeared  on  the 
libel  brought,  and  contended  that  the 
sum  properly  due  from  it  was  a  less 
sum,  but  made  no  tender  thereof.  In- 
stead, it  withheld  from  the  owner  for 
nearly  seven  years  what  it  admitted 
was  justly  due  from  it;  and  at  the 
end  of  a  costly  litigation  extending 
through  that  period,  the  result  of 
which  showed  that  there  was  a  differ- 
ence of  only  $48.60  between  the 
amount  originally  demanded  by  the 
owner  and  that  actually  due  from  the 
insurer,  contended  that  the  small  dif- 
ference found  and  adjudged  by  the 
court  below  to  exist  deprived  the  as- 
sured of  the  right  to  interest  on  the 
proper  amount  from  the  date  when  it 
should  have  been  paid  or  tendered. 
It  was  held  that  the  court  below  was 
clearly  right  in  rejecting  that  conten- 
tion, and  in  allowing  the  owner  inter- 
est from  the  date  of  the  demand  on 
the  amount  found  to  have  been  due 
from  the  insurer  under  the  policy. 

In  Greenly  v.  Hopkins  (1833)  IC 
Wend.  (N.  Y.)  96,  it  appeared  that 
suit  was  brought  to  recover  the  moiety 
of  the  costs  of  an  action  against  tho 
defendant  as  a  deputy  sheriff,  for  sell- 
ing certain  property  by  virtue  of  an 
execution  in  favor  of  the  plaintiff.  The 
defendant  in  that  action  obtained  a 
verdict,  and  double  costs  were  award- 
ed, and  an  execution  for  the  collection 
thereof  was  issued,  on  which  one  half 
of  the  sum  was  received  by  the  de- 
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fendant,  and  the  other  half  by  the 
attorney  who  defended  the  suit.  The 
defendant,  having,  in  compliance  with 
a  bond  of  indemnity,  defended  the 
suit,  claimed  that  he  was  entitled  to 
the  whole  costs,  and  commenced  this 
suit  on  the  defendant  refusing  to  pay 
over  the  moiety  received  by  him.  On 
the  trial  of  the  cause,  it  appeared  that 
the  defendant  had  aided  and  had  ad- 
vanced moneys  in  defense  of  the  suit, 
and  that  the  plaintiff  had  made  pay- 
ments to  him  on  account  of  the  serv- 
ices rendered.  The  trial  judge  charged 
the  jury  that  the  plaintiff  was  entitled 
to  recover  the  moiety  of  the  bill  of 
costs  which  had  been  received  by  the 
defendant,  but  that  they  ought  to  al- 
low the  defendant  such  sum  as,  in  their 
opinion,  he  was  entitled  to  for  his 
services  and  disbursements  in  defense 
of  the  suit,  deducting  the  payments 
made  to  him  by  the  plaintiff.  The 
jury,  by  the  consent  of  the  parties, 
found  a  special  verdict,  subject  to  the 
opinion  of  the  court  on  the  question  of 
interest.  It  was  held  that,  money  be- 
longing to  the  plaintiff  having  been 
received  by  the  defendant,  who 
claimed  it  and  illegally  withheld  it 
from  the  plaintiff,  he  ought,  therefore, 
to  pay  interest. 

In  Smith  v.  Turner  (1898)  33  Or. 
379,  54  Pac.  166,  the  plaintiff  sued  on  a 
promissory  note  bearing  interest,  to 
which  the  defendants  counterclaimed 
their  unliquidated  damages  arising  by 
reason  of  the  plaintiff's  supposed 
breach  of  contract,  as  of  the  date  wten 
it  was  alleged  the  damages  accrued, 
so  as  to  cut  off  the  running  of  inter- 
est on  the  note.  The  court  held  that 
this  could  not  be  done,  however,  be- 
cause it  required  the  verdict  of  the 
jury,  or  at  least  the  confession  or  de- 
fault of  the  plaintiff,  to  liquidate  the 
defendant's  demand  for  their  alleged 
damages. 

In  Stephens  v.  Burgess  (1878)  69 
Mo.  168,  it  appeared  that  the  plaintiff 
purchased  a  dwelling  house,  paying 
therefor  partly  in  cash  and  partly  by 
a  note,  subsequently  paid.  The  deed, 
however,  'was  made  directly  to  the 
defendant,  who  agreed  verbally  with 
the  plaintiff  to  repay  him  the  price 
paid,  with  interest.    In  a  dutt  by  the 


plaintiff  to  enforce  a  vendor's  lien,  the 
defendant  pleaded  a  counterclaim, 
consisting  of  items  for  legal  services, 
money  paid,  and  the  price  of  land 
sold  to  the  plaintiff.  The  court  al- 
lowed the  defendant's  counterclaim, 
and  also  allowed  the  plaintiff  interest 
on  the  purchase  price  of  the  house,  at 
the  rate  of  6  per  cent  from  the  date  of 
his  purchase  to  the  day  of  trial. 

Claim  for  uallqitidated  sitiii* 

While  there  has  been  some  modifi- 
cation of  the  old  common-law  rule, 
which  required  that  a  demand  should 
be  liquidated  or  its  amount  ascer- 
tained before  interest  could  be  al- 
lowed, the  extent  of  the  modification  is 
that  if  the  amount  due  is  capable  of 
being  ascertained  by  mere  computa- 
tion the  allowance  of  interest  is  prop- 
er. Excelsior  Terra  Cotta  Co.  v.  Harde 
(1905)  181  N.  Y.  11,  106  Am.  St.  Rep. 
493,  73  N.  E.  494,  affirming  judgment 
in  (1904)  90  App.  Div.  4,  85  N.  Y, 
Supp.  732. 

Therefore,  it  has  been  held  that 
where  a  claim  arising  on  contract  is 
based  in  whole  or  in  part  on  a  quantum 
meruit,  and  is  further  subject  to  a 
reduction  in  an  unliquidated  amount 
because  of  faulty  performance  of  the 
contract,  interest  should  not  be  al- 
lowed on  the  amount  found  to  be  due. 
Stephens  v.  Phoenix  Bridge  Co.  (1905) 
71  C.  C.  A.  874,  139  Fed.  248  (follow- 
ing  New  York  decisions) ;  Excelsior 
Terra  Cotta  Co.  v.  Harde,  supra;  Dela- 
field  V.  Westfield  (1899)  41  App,  Div. 
24,  58  N.  Y.  Supp.  277,  judgment  af- 
firmed in  (1901)  169  N.  Y.  582,  62  N. 
E.  1095;  O'Reilly  v.  Mahoney  (1908) 
123  App.  Div.  275,  108  N.  Y.  Supp.  58. 

In  Delafield  v.  Westfield  (1899)  41 
App.  Div.  24,  58  N.  Y.  Supp.  277,  judg- 
ment affirmed  in  (1901)  169  N.  Y. 
582,  62  N.  E.  1095,  an  action  by  a 
contractor  to  recover  the  value  of  la- 
bor performed  and  materials  fur- 
nished, it  appeared  that  neither  the 
quantities  of  the  work  performed  nor 
the  quantities  of  the  materials  fur- 
nished, for  which  the  prices  were 
agreed  on,  had  been  ascertained,  nor 
^ottld  they  be  readily  ascertained  by 
the  defendant;  and  that  the  amount, 
when  ascertained,  was  aubjeet  to  a  de- 
duction for  damages  sustained  by  the 
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defendant  for  improper  performance 
by  the  plaintiff  of  some  of  the  work; 
and  the  amounts  due  for  extra  work» 
for  which  prices  were  not  agreed  on, 
were  clearly  unaseertainable  without 
taking  evidence.  It  was  held  that 
the  claims  recovered  by  the  plaintiff 
were  unliquidated,  and  that  no  error 
was  committed  in  refusing  to  allow  the 
plaintiff  interest  on  the  several  items 
included  in  his  recovery. 

The  case  last  cited  was  followed  in 
Excelsior  Terra  Cotta  Go.  v.  Harde 
(N.  Y.)  supra,  an  action  to  foreclose 
a  mechanic's  lien,  filed  for  work  done 
and  materials  furnished  under  a  con- 
tract. It  appeared  therein  that  the 
complaint  set  up  the  contract,  alleged 
its  full  performance,  and  claimed  a 
recovery,  in  addition  to  the  contract 
price,  for  extra  work  done.  The  an- 
swer denied  the  allegations  as  to  per- 
formance and  as  to  extra  work,  and 
demanded,  by  way  of  counterclaim,  a 
large  sum  of  mon^  for  the  damage 
occasioned  by  defective  work  alld  l^ 
delay  in  performance.  The  trial  court 
made  an  allowance  for  the  defective 
workmanship  and  delay  in  perform- 
ance, disallowed  tiie  claim  for  extra 
work  done,  and  allowed  interest  on  the 
amount  for  which '  judgment  was  di- 
rected. It  was  held  that  the  modifica- 
tion of  this  judgment,  striking  out  the 
amount  allowed  for  interest,  was  cor- 
rect, as  the  plaintiff's  claims  were,  un- 
der the  circumstances,  unliquidated. 
The  court  said:  ''They  were,  in  fact, 
upon  quantum  meruit.  The  finding 
of  the  trial  court  established  that  the 
claim  under  the  contract  was  subject 
to  a  reduction,  because  of  defective 
and  dilatory  x>erformance,  to  the  ex- 
tent of  nearly  one  third  of  its  amount; 
while  the  claim  for  extra  work  was 
wholly  disallowed.  The  case  comes 
within  the  authority  of  Delafield  v. 
Westfield  (1899)  41  App.  Div.  24,  58 
N.  Y.  Supp.  277,  affirmed  without  opin- 
ion in  (1901)  169  N.  Y.  582,  62  N.  E. 
1096,  where  the  plaintiff's  claim, 
which  was  in  part  upon  contract,  and 
in  part  for  extra  work,  was  reduced 
by  an  award  of  damages  for  failure 
in  performance.  The  appellate  divi- 
sion there  held  that,  as  the  amount, 
when  ascertained,  was  subject  to  a 


reduction  for  dam^^^es  sustained  by 
the  defendant  for  improper  perform- 
ance of  the  work,  and  the  amounts  due 
for  extra  work  could  only  be  ascer- 
tained by  proofs,  the  plaintiff's  claims 
were  unliquidated,  and  that,  therefore, 
interest  was  not  recoverable." 

In  O'Reilly  v.  Mahoney  (N.  Y.) 
supra,  an  action  to  recover  the  value 
of  extra  work  performed  for  and  ma- 
terials furnished  by  a  subcontractor  to 
the  general  contractor,  it  appeared 
that  the  claim  made  by  the  plaintiff 
was  unliquidated,  and  subject  to  a  re- 
duction of  more  than  60  per  cent.  The 
court  held  that  the  plaintiff  was  not 
entitled  to  interest  on  the  amount  re- 
covered. 

In  Stephens  v.  Phoenix  Bridge  Co. 
(Fed.)  supra,  it  appeared  that  the  ac- 
tion was  brought  to  recover  the  rea- 
sonable value  of  the  materials  and 
labor  furnished  by  the  plaintiff  for  a 
viaduct  which  the  defendants  were 
erecting,  under  a  contract  between  the 
parties  by  which  the  plaintiff  under- 
took to  complete  the  metal  work  of  the 
structure  at  a  specified  date,  and  ^o 
be  subject  to  a  penalty  of  9100  per  day 
for  any  time  beyond  that  day."  Per- 
formance was  not  completed  by  the 
plaintiff  within  the  time  specified  in 
the  contract,  and  on  the  trial  it  was 
not  disputed  that  the  reasonable  value 
of  the  labor  and  materials  was  the 
contract  price;  but  the  defendants 
were  not  allowed  a  deduction  of  $100 
per  day  for  the  delay,  but  were  held 
to  be  entitled,  by  way  of  counterclaim, 
only  to  the  actual  damages  sustained 
by  them  by  the  delay  in  the  completion 
of  the  contract,  and  the  plaintiff  was 
held  to  be  entitled  to  interest  on  any 
amount  which  the  jury  might  find  to 
have  been  owing  by  the  defendants  to 
the  plaintiff  when  the  demand  became- 
payable.  The  court  held,  however, 
that  the  sum  owing  from  the  defend- 
ants to  the  plaintiff  was  uncertain  and 
unaseertainable  by  computation  at  the 
time  of  the  oommencemetit  of  the  ac- 
tion ;  it  depended  not  only  on  what 
should  be  found  to  be  the  reasonable 
value  of  the  materials  and  services 
furnished  by  the  plaintiff,  but  also  on 
the  amount  which  it  should  be  found 
ought  to  be  deducted  from  the  plain- 


816 


AMERICAN  LAW  BEPOSTS*  ANNOTATED. 


[8  A.L.R. 


tiff's  clainiy  and  this  amount  was  like- 
wise uncertain  and  unascertainable  by 
computation.  Hence,  the  court  held 
that,  following  the  rules  deducible 
from  the  New  York  decisioncu  in  the 
absence  of  controlling  decisions  in  the 
Federal  courts,  interest  was  not  allow- 
able in  the  case. 

In  H.  G.  Vogel  Co.  v.  Lockport  Glass 
Co.  (1909)  118  N.  Y.  Supp.  351,  it  ap- 
peared that  the  plaintiff's  claim  of 
$1,700  was  reduced  by  the  jury  to 
about  $1,100,  by  deducting  the  amount 
claimed  by  the  defendant  as  damages. 
It  was  held  that  it  was  error  to  direct 
the  jury  to  add  interest. 

In  Pengra  v.  Wheeler  (1893)  24 
Or.  532,  21  L.R.A.  726,  34  Pac.  354,  it 
appeared  that  a  water  power  lease  pro- 
vided that  the  rent  should  be  a  certain 
sum  a  year,  payable  quarterly,  and 
that  in  default  of  a  sufficient  supply  of 
water  from  any  cause  a  pro  rata  por- 
tion of  the  accruing  water  rents  should 
be  forfeited.  It  was  held  that  this  pro- 
vision rendered  the  amount  of  rent  due 
under  the  contract  dependent  on  the 
supply  of  water  for  each  quarter,  and 
hence  that  the  amount  of  rent,  in  case 
of  an  insufficient  supply,  would  be  un- 
liquidated; and,  since  the  contract 
made  no  provision  for  interest,  it 
could  not  be  recovered  until  the 
amount  of  the  rent  which  the  defend- 
ant ought  to  have  paid  had  been  fixed 
and  made  certain.  The  contract  hav- 
ing provided  that  the  rent  should  be 
paid  yearly-quarterly,  under  the  sec- 
tion of  the  statute  (Hill's  Code,  §  3587) 
allowing  interest  on  the  settlement  of 
matured  accounts,  interest  must,  the 
court  held,  be  allowed  from  the  end 
of  each  quarter  on  deferred  payments, 
except  in  case  of  an  offset,  in  which 
case  interest  could  be  recovered  only 
.from  the  time  that  the  balance  due 
could  be  made  certain.  Hence,  there 
was  no  account  due  the  plaintiff,  so  as 
to  draw  interest  under  the  statute,  un- 
til the  balance  was  ascertained,  and 
the  allewance  of  interest  to  either 
party  was  held  to  have  been  error. 

In  Greer  v.  Latimer  (1896)  47  S.  C. 
176,  25  S.  E.  136,  the  action  was  on  a 
written  promise  to  pay  the  plaintiff  a 
certain  sum  of  money,  less  the  expense 
in  defending  a  certain  suit»  provided 


the  defendant  was  not  called  to  pay  a 
certain  judgment  previously  obtained 
against  him.  The  defendant  not  hav- 
ing been  called  on  to  pay  the  judg- 
ment, in  discussing  the  question  as  to 
whether  the  plaintiff's  claim  on  the 
promise  was  an  interest-bearing  de- 
mand, the  court  said:  "It  will  be  ob- 
served that,  in  this  case,  there  was  no 
promise  to  pay  any  definite  sum  of 
money  at  any  specific  time,  for  the  sum 
to  be  paid  was  to  be  dependent  upon 
the  expense  incurred  by  the  def  endiBint 
in  defending  himself  against  the  at- 
tempt to  charge  him  with  the  Greer 
judgment.  Indeed,  there  was  no  prom- 
ise to  pay  at  all,  except  upon  a  contin- 
gency which  had  not  happened  at  the 
date  of  the  agreement,  and  which,  so 
far  as  then  could  be  seen,  might  never 
happen  at  all ;  and  it  seems  to  us  clear 
that  there  was  error  in  instructing  the 
jury  that  the  plaintiff  was  entitled  to 
claim  interest  upon  the  whole  amount 
named  in  the  agreement  from  its  date,, 
for  that  would  be  making  the  defend-' 
ant  liable  for  interest  on  a  greater 
sum  than  the  def  endant  agreed  to  pay 
in  any  contingency;  for,  by  the  ex* 
press  terms  of  the  agreement,  defend-' 
ant  was  <mly  liable  for  so  much  of  said 
sum  as  would  remain  after  deducting 
therefrom  the  expense  incurred  in  de- 
fending himsdlf  against  the  Greer 
judgment,  the  amount  of  which  deduc- 
tion had  not  and  could  not  have  been 
ascertained  at  the  date  of  the  agree- 
ment; and  whether  defendant  should 
be  liable  for  any  part  of  the  sum  of 
money  mentioned  in  the  agreement  de- 
pended upon  the  contingency  whether 
defendant  would  be  successful  in  re- 
sisting the  attempt  to  charge  him  with 
the  Greer  judgment,  which  had  not 
then  and  could  not  then  have  been  de- 
termined. .  •  .  Now,  it  is  quite  clear 
from  the  terms  of  the  agreement  that 
the  plaintiff  could  not  demand  pay- 
ment of  any  part  of  the  sum  men*- 
tioned,  until  it  was  ascertained  that 
the  defendant  had  been  successful  in 
defending  himself  against  the  attempt 
to  charge  him  with  the  Greer  judg* 
ment;  even  then  she  could  not  demand 
pasrment  of  the  whole  amount  men- 
tioned in  the  agreement,  but  only  for 
80  much  thereof  as  mii^t  remain  after 
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deduetinsT  the  expense  incurred  by  do* 
fendant  in  defending  himself  against 
such  attempt.  So  that  in  no  event 
could  the  defendant  be  liable  for  in- 
terest, except  upon  the  balance  re* 
maining  after  such  expense  was  de* 
ducted,  and  then  only  from  the  time 
when  the  amount  of  such  liability  was 
ascertained  " 

In  Davis  v.  Walker  (1869)  18  Mich. 
25,  it  appeared  that  there  had  been  a 
running  account  between  the  parties, 
but  that  they  had  accounted  together 
as  to  most  of  the  items  and  found  that 
a  certain  sum  was  due  to  the  plaintiff. 
But  certain  items  due  the  defendant 
were  not  considered  at  that  time,  and 
further  accounts  subsequently  accrued 
in  favor  of  both  parties.  Interest  was 
claimed  on  the  amount  due  the  plain* 
tiff  at  the  time  of  the  accounting. 
The  court  held,  however,  that  the  ac- 
counting was  in  no  sense  a  final  one, 
but  was  still  an  open  and  mutual  ae* 
count,  and  that,  therefore,  no  balance 
could  be  considered  as  having  been 
•  struck  on  which  interest  could  run  in 
the  absence  of  any  special  agreement 
to  that  effect. 

So,  interest  is  not  allowed  when 
more  is  demanded  than  is  due,  or  on 
uncertain  demands  which  are  to  be 
settled  by  process  of  law.  The  Isaac 
Newton  (1850)  Abb.  Adm.  588,  Fed. 
Cas.  No.  7,090;  Brady  v.  Wilcoxson 
(1872)  44  CaL  239;  Doyle  v.  St. 
James's  Church  (1831)  7  Wend.  (N. 
Y.)  179;  Still  v.  Hall  (1838)  20  Wend. 
(N.  Y.)  51. 

In  the  case  of  The  Isaac  Newton 
(Fed.)  supra,  an  action  on  a  contract 
for  the  construction  of  a  steam  en- 
gine in  a  vessel,  which  provided  for 
the  pa3rment  of  the  purchase  price  in 
instalments  from  time  to  time  as  the 
work  progressed,  and  under  which 
claims  were  made  for  extra  work,  it 
was  said  that  if  the  defendants  had  ac- 
cepted the  work  when  the  libellants 
claimed  that  their  contract  was  fully 
performed,  interest  would  have  be- 
come, from  that  time,  a  portion  of  the 
unpaid  debt  due  the  libellants,  continu- 
ing to  run  with  the  debt  until  that 
was  satisfied  by  the  defendants,  or,  at 
least,  it  would  have  run  from  the  time 
the  suit  was  commenced,  two  days 
8  A.L.R.— 62. 


later.  This,  the  court  declared,  was 
on  the  idea  that  the  agreement  had 
been  entirely  fulfilled  on  the  part  of 
the  libellants,  and  that  they  were 
justly  entitled  to  ^the  compensation 
stipulated.  However,  the  court  held 
that  interest  was  not  allowed  when 
more  was  demanded  than  was  due,  or 
on  uncertain  demands  which  were  to 
be  settled  by  process  of  law.  In  this 
case,  the  court  said,  not  only  was  the 
balance  rightfully  belonging  to  the 
libellants  to  be  settled  by  process  of 
law,  but  also  a  question  vital  to  the 
right  of  recovery  at  all  was  contested 
in  the  suit,  with  at  least  reasonable 
color  of  grounds  of  defense  on  the 
part  of  the  defendants.  They  could 
not,  accordingly,  the  court  held,  be 
justly  required  to  recognize  the  de* 
mand  or  make  any  tender  for  its  sat* 
isfaction  until  after  the  decree  of  the 
court  had  fixed  the  right  of  recovery, 
and  the  report  of  the  commiseionera 
had  liquidated  the  amount. 

In  Doyle  v.  St.  .James's  Church 
(1881)  7  Wend.  (N.  Y.)  179,  the  plain- 
tiff's demand  was  an  unliquidated  ac" 
count  for  work,  labor,  and  services. 
There  was  no  evidence  of  its  rendition 
to  the  defendants  before  suit  was 
brought^  nor  was  it  acquiesced  in  by 
the  latter;  and  the  result  showed  that 
the  plaintiffs  claimed  $3(K)  more  than 
the  arbitrators  found  was  due  to  them. 
It  was  held  that  they  could  not,  under 
such  circumstances,  be  entitled  to  in- 
terest. 

In  Brady  v.  Wilcoxson  (1872)  44 
CaL  289,  the  action  was  brought  on' 
a  contract  for  the  keeping  and  feeding 
of  cattle.  It  provided  two  separate 
compensations  to  the  plaintiffs  for 
their  care  and  expense  in  that  respect ; 
first,  8  cents  per  pound  on  the  net 
increase  in  the  weight  of  the  cattle 
at  the  time  of  sale,  over  the  agreed 
net  weight  at  the  date  of  the  contract ; 
and,  second,  two  thirds  of  the  increase 
in  the  price  the  cattle  should  be  sold 
for,  over  and  above  8  cents  per  pound 
on  the  net  weight  at  the  date  of  the 
agreement.  The  defendants  reserved 
the  right  to  sell  the  cattle  at  any  time 
and  on  their  own  terms,  and,  if  sold 
away  from  the  place  where  they  were 
being  kept,  the  plaintiffs  were  to  pay 
two  thirds  of  the  whole  amount  of  the 
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expenses  of  driving  and  of  sale.  The 
court  held  that  the  only  reasonable 
construction  of  the  contract  was  that 
the  weight  and  price  of  the  cattle  sold 
elsewhere  were  tO"  be  estimated  at  the 
time  and  place  of  sale,  and  that  the 
provision  in  the  contract  that  the  cat- 
tle, when  sold  or  delivered,  were  to  be 
weighed  out  at  the  corral  of  the  plain- 
tiffs, applied  only  to  the  cattle  th^n 
sold  by  the  defendants,  and  not  to 
those  driven  and  sold  elsewhere.  By 
this  construction  of  the  contract,  it 
appeared  that  the  plaintiff's  share  of 
the  proceeds  of  a  sale  was  subject  to 
a  deduction  for  payments  and  offsets 
found  by  the  court,  which  then  held 
that  they  were  not  entitled  to  interest. 
Their  claim,  the  court  held,  was  an 
uncertain  and  unliquidated  demand, 
the  amount  due  not  being  ascertain- 
able from  the  face  of  the  contract,  but 
could  be  settled  only  by  process  of 
law.  On  such  demands,  the  court  held, 
interest,  eo  nomine,  could  not  be  al- 
lowed. 

In  Still  V.  Hall  (N.  Y.)  supra,- the 
action  was  to  recover  a  balance  due 
for  services,  which  balance  the  de- 
fendant conceded  to  be  due,  but  of- 
fered to  prove,  by  way  of  recoupment, 
his  damages  arising  from  a  loss  sus- 
tained by  him  by  reason  of  the  plain- 
tiff's negligence  in  the  employment. 
The  court  held  that  if  the  principal 
sum  stood  open  for  liquidation  by  the 
testimony  offered  in  abatement,  and 
damages  had  been  proved  and  deduct* 
ed,  interest  should  not  have  been  made 
a  part  of  the  balance  found.  The  court 
stated  that  the  principal  would  have 
stood  in  the  light  of  an  uncertain 
demand,  to  be  settled  by  process  of 
law,  and  that  on  such  demands  inter- 
est was  not  allowed.  The  court  then 
held  that  the  defense  offered  was  ad- 
missible. 

In  Bull  V.  Rich  (1904)  92  MiniL  481, 
100  N.  W.  213,  101  N.  W.  490,  it  ap- 
peared, on  the  settlement  of  a  deceased 
guardian's  accounts,  that  he  was  in 
default,  whereupon  the  plaintiffs,  part 
of  the  sureties  on  the  bonds,  paid  the 
wards  the  entire  amount  of  their  lia- 
bility on  the  bonds,  and  filed  their 
claim  for  the  same  against  the  guard- 
ian's estate.    Thereafter,  the  plaintiffs 


entered  into  an  agreement  with  the 
heir  of  the  deceased  guardian,  where- 
by he  assigned  to  them  certain  per- 
sonal property  and  securities,  and  in 
consideration  thereof  they  agreed  to 
withdraw  their  claim  of  right  to  par- 
ticipation in  the  dividend,  and  to  re- 
lease the  estate  of  the  deceased  guard- 
ian from  all  liability  on  account  there- 
of. The  full  amount  secured  by  the 
plaintiffs  was  then  converted  into  cash 
and  applied  on  their  claim,  after 
which  -they  brought  an  action  against 
the  rest  of  the  sureties  to  compel  con- 
tribution of  the  amount  of  their  lia- 
bility as  cosureties  in  the  guardian- 
ship bond,  claiming  interest  from  the 
date  of  the  pajnnent  to  the  wards. 
The  answer  of  the  cosureties  admitted 
the  payment  and  alleged  that  the  prop- 
erty secured  from  the  estate  by  means 
of  the  alleged  settlement  was  of  great- 
er value  than  had  been  accounted  for: 
that  the  release  filed  by  the  plaintiffs 
released  them  as  cosureties,  and 
charged  laches  in  reference  to  the  dis- 
position of  the  property  secured  from 
the  estate,  and  in  prosecuting  the  ac- 
tion for  contribution.  The  trial  court, 
after  receiving  evidence  on  the  ques- 
tions, determined  the  value  of  the 
property,  and  charged  against  the 
plaintiffs  a  considerably  larger  amount 
than  they  had  given  the  defendants 
credit  for.  Hence,  it  was  held  that  it 
could  not  be  claimed  that  the  liability 
of  the  defendants  was  fixed  and  deter- 
mined until  the  trial  court  filed  its 
order  for  judgment,  but  it  was  un- 
liquidated; and  so  it  was  not  error 
to  have  disallowed  interest. 

It  has  been  held  that  where  the 
amount  due  the  plaintiff  is  unliqui- 
dated and  uncertain  at  the  time  of  the 
demand,  being  dependent  on  an  ad- 
justment between  himself  and  the  de- 
fendant of  an  unliquidated  claim  of 
the  latter,  interest  should  be  allowed 
on  the  balance  found  due,  not  from 
the  time  of  the  demand,  but  from  the 
date  of  the  writ  only.  Brewer  v.  Ty- 
ringham  (1832)  12  Pick.  (Mass.) 
547;  Palmer  v.  Stockwell  (1857)  9 
Gray  (Mass.)  237.  In  the  case  first 
cited,  an  action  of  quantum  meruit  for 
labor  performed  by  the  plaintiff  in 
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partial  performance  of  a  contract 
which  the  defendants  finished,  it  was 
held  that  the  plaintiff  was  to  recover 
all  the  price  agreed*  deducting  the 
reasonable  charges  which  the  defend- 
ants sustained  or  were  liable  to  pay 
for  completing  the  work.  As,  however, 
the  sum  due  plaintiff  was  unliquidated 
at  the  time  of  his  demand,  the  court 
held  that  interest  thereon  should  have 
been  calculated  from  the  date  of  the 
writ.  In  Palmer  v.  Stockwell  (Mass.) 
supra,  an  action  on  a  contract  to  build 
a  house  which  was  subsequently  al- 
tered and  enlarged  by  verbal  agree- 
ment between  the  parties,  it  appeared 
that,  at  the  time  Uie  plaintiff  offered 


the  key  of  the  house  to  the  defendant 
and  demanded  a  settlement  of  ac- 
counts between  them,  the  amount  due 
the  plaintiff  was  unliquidated,  and 
there  were  mutual  contested  accounts 
between  the  parties,  growing  out  of 
the  building  of  the  house.  It  was  held 
that,  the  sum  due  the  plaintiff  having 
been  unliquidated  and  uncertain,  de- 
pendent on  an  adjustment  of  debts  and 
credits  between  himself  and  the  de- 
fendant at  the  time  of  the  demand,  and 
which  were  allowed  for  by  the  auditor, 
interest  should  be  allowed  on  the  bal- 
ance found  due,  not  from  the  time  of 
the  demand,  but  from  the  date  of  the 
writ  only.  H.  D.  B. 


VICTORIA  I.  COLBY,  Respt., 

v. 

CITY  OF  PORTLAND,  Appt. 

Oregon  Supreme  Court  (In  Bono) '^  September  17,  IPIS* 

(89  Or.  666,.  174  Pac  1159.) 

Limitation  of  actions  —  time  for  second  action  —  judgment  against  agent. 

1.  A  statutory  provision  permitting  the  beginning  of  a  new  action  with- 
in a  year  after  reversal  of  a  judgment  for  plaintiff  does  not  apply  to  a 
new  suit  against  principal  where  in  the  former  suit  a  nonsuit  was  granted 
in  favor  of  principal  and  judgment  against  agent  was  reversed  on  appeal. 

[See  note  on  this  question  beginning  on  page  824.] 


Mnnlcipal  corporation  —  presentatimi 
of  claim  for  damages  -^  personal  in- 
juries. 

2.  A  provision  in  a  city  charter  that 
every  claim  for  damages  against  the 
city  must  be  presented  to  the  council 
and  filed  with  the  auditor  within  a 
ceortain  time  after  it  accrues,  and  that 
no  action  shall  be  maintained  against 
the  city  until  it  has  been  so  presented, 
does  not  .apply  to  claims  for  damages 
for  personal  injuries  due  to  defective 
condition  of  a  street,  where  the  char- 
ter attempts  to  exempt  the  municipal- 
ity from  liability  for  such  injuries, 
and  contemplates  judgment  against 
the  city  in  certain  cases  without  pres- 
entation of  claims. 

[See  19  R.  C.  L.  1041-1043.] 

Limitation  of  actions  —  statutory  pro- 
hibition —  presentation  of  claims. 

3.  Failure  to  present  to  the  common 
council  a  claim  for  injuries  due  to  a 
defective  street  does  not  stay  the  run- 
ning of  the  limitation  period  under  a 


statute  providing  that  when  the  com- 
mencement of  an  action  is  stayed  by 
statutory  prohibition  tiie  time  of  con- 
tinuance of  such  prohibition  shall  not 
be  a  part  of  the  time  limited  for  com- 
mencement of  the  action,  where  it  is 
not  contemplated  that  the  claim  for 
such  injuries  shall  be  so  presented. 

[See  17  R.  C.  L.  825-828;  19  R.  C.  L. 
1040.] 

Abatement  —  f<M-mer  action  pending. 

4.  The  pendency  of  an  action  when 
another  one  is  brought  for  the  same 
cause  between  the  same  parties  is 
cause  for  abatement. 

[See  1  R.  C.  L.  10.] 

Limitation     of     actions     —     actimi 
against  servant. 

5.  The  running  of  the  Statute  of 
Limitations  is  not  interrupted  by  the 
commencement  of  an  action  against 
the  servant  of  the  real  party  in  in- 
terest. 

[See  17  R.  C.  L.  870-872.] 
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Statute  —  cfMistniction  —  power  of 
court  to  extend. 

6.  The    peculiar    language    of    the 
Statute  of  Limitations  must  control  in 


all  cases  since  the  court  is  without 
power  to  extend  the  provision  beyond 
the  plain  language  of  the  enactment. 
[See  17  R.  C.  L.  687.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Multno- 
mah County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  personal  injuries  resulting  from  a  fall  on  a  defective  sidewalk,  for 
which  defendant  was  alleged  to  be  responsible.    Reversed. 


Statement  by  Bean,  J. : 

This  is  an  action  of  negligence 
against  the  city  of  Portland, 
brought  by  Victoria  I.  Colby  for 
personal  injuries  alleged  to  have 
been  received  on  the  6th  day  of 
May,  1915,  as  the  result  of  a  fall  on 
a  crosswalk  at  the  intersection  of 
East  Salmon  and  East  Thirty- 
second  streets  in  the  city  of  Port- 
land. The  case  was  tried  before 
the  court  and  a  jury,  resulting  in  a 
verdict  for  the  plaintiff  in  the  sum 
of  $1,578.50.  The  facts  involved 
were  before  this  court  in  the  case  of 
Colby  V.  Portland,  85  Or.  359,  166 
Pac.  537,  decided  July  3,  1917.  In 
that  case,  the  trial  of  the  lower 
court  resulted  in  an  alleged  order  of 
nonsuit  as  against  the  city  of  Port- 
land, and  a  judgment  against  the 
other  defendants  who  were  officers 
of  the  municipality.  Upon  the  re- 
versal by  this  court  of  the  judg- 
ment then  obtained  by  the  plaintiff 
against  the  city  officers,  this  action 
was  brought  against  the  city  of 
Portland  alone. 

Messrs.  W.  P.  La  Roche  and  Stanley 
Myers,  for  appellant : 

Defendant  is  exempt  from  liability. 

Mattson  v.  Astoria,  39  Or.  577,  87 
Am.  St.  Rep.  687,  65  Pac.  1066;  Hum- 
phry V.  Portland,  79  Or.  431,  154  Pac. 
897;  Elliott,  Roads  &  Streets,  3d  ed.  IT 
860  et  seq.;  Hill  v.  Boston,  122  Mass. 
344;  McEvoy  v.  Sault  Ste.  Marie,  136 
Mich.  172,  98  N.  W.  1006;  Dill.  Mun. 
Corp.  5th  ed.  IfT  1642,  1687,  and  notes ; 
McQuillin,  Mun.  Corp.  If  2628,  2721; 
Hill  V.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332;  8  Cyc.  1137;  Christianson  v. 
Pioneer  Furniture  Go.  101  Wis.  343, 
77  N.  W.  174, -917;  Cooley,  Const.  Lim. 
p.  74;  Templeton  v.  Linn  County,  22 
Or.  313,  16  L.R.A.  730,  29  Pac.  796; 
O'Harra  v.  Portland,  3  Or.  626;  Sher- 
idan V.  Salem,  14  Or.  328,  12  Pac.  926; 
Rankin  v.  Buckman,  9  Or.  263;  Bat- 


dorflf  V.  Oregon  City,  63  Or.  402,  100 
Pac.  937,  18  Ann.  Cas.  287;  Colby  v. 
Portland,  86  Or.  369,  166  Pac.  637; 
Caviness  v.  Vale,  86  Or.  654,  169  Pac. 
96. 

The  action  was  not  begun  within 
the  time  prescribed  by  the  Statute  of 
Limitations. 

Caviness  v.  Vale,  supra ;  Sheridan  v. 
Salem,  14  Or.  328,  12  Pac.  926. 

Messrs.  Harold  V.  Newlin  and  Clee- 
ton  &   McMenamin,   for   respondent: 

Municipalities  are  liable  under  the 
doctrine  of  respondeat  superior. 

Colby  V.  Portland,  86  Or.  359,  166 
Pac.  587 ;  Caviness  v.  Vale,  86  Or.  664, 
169  Pac.  95. 

Where  statutes  are  set  out  clearly, 
in  unambiguous  language,  by  the  use 
of  common-  words  of  everyday  use  and 
meaning,  that  meaning  should  be  given 
them  which  is  generally  and  common- 
ly understood,  and  the  courts  cannot 
hold  that  they  mean  something  differ- 
ent because  they  may  be  in  apparent 
conflict  with  another  section  of  the 
same  statute  or  act. 

Ankeny  v.  Multnomah  County,  4  Or. 
271;  Kamer  v.  Clatsop  County,  6  Or. 
288;  State  ex  rel.  Everding  v.  Simon, 
20  Or.  366,  26  Pac.  170;  Portland  v. 
Meyer,  32  Or.  368,  67  Am.  St.  Rep. 
638,  62  Pac.  21 ;  SUte  v.  McGuire,  24 
Or.  366,  21  L.R.A.  478,  33  Pac.  666; 
Landswick  v.  Lane,  49  Or.  408,  90  Pac. 
490 ;  Scott  V.  Ford,  62  Or.  288,  97  Pac. 
99;  Morgan  v.  Bross,  64  Or.  63,  129 
Pac.  118. 

Plaintiff  was  within  her  time  in  the 
institution  of  the  present  action. 

St.  Paul,  M.  &  M.  R.  Co.  v.  Olson,  87 
Minn.  117,  94  Am.  St.  Rep,  696,  91  N. 
W.  294,  19  Am.  &  Eng.  Enc.  Law,  2d 
ed.  216;  26  Cyc.  1064;  Barstow  v.  The 
Aurelia,  46  Or.  286,  77  Pac.  836 ;  Blas- 
kower  v.  Steel,  23  Or.  109,  31  Pac.  263; 
Morgan's  Estate,  46  Or.  238,  77  Pac 
608,  78  Pac.  1029. 

"The  accrual  of  the  cause  of  action'* 
means  the  right  to  institute  and  main- 
tain a  suit.  And  whenever  one  per- 
son may  sue  another,  a  cause  of  action 


:^ 


COLBY  V. 

(89  Or.  S66, 

has  accrued  and  the  statute  besrins  to 
run. 

Larason  v.  Lambert,  12  N.  J.  L.  247; 
Weiser  v.  McDowell,  93  Iowa,  712,  61 
N.  W.  1094;  Ware  v.  State,  74  Ind.  181; 
MilFer  v.  Perris  Irrig.  Dist.  85  Fed. 
693 ;  AngeW,  Limitations,  T  42 ;  Ather* 
ton  V.  Williams,  19  Ind.  105;  Gilbert 
V.  Taylor,  148  N.  Y.  298,  42  N.  E.  713, 
modifying  76  Hun,  92,  27  N.  Y.  Supp. 
828 ;  Walden  v.  Crafts,  2  Abb.  Pr.  301 ; 
Homer  v.  Speed,  2  Patton  &  H.  (Va.) 
616. 

Until  the  party  can  resort  to  a  rem- 
edy for  the  enforcement  of  his  claim 
or  right,  the  Statute  of  Limitations 
does  not  begin  to  run. 

Fernandez  v.  New  Orleans,  46  La. 
Ann.  1130,  16  So.  378;  Cowper  v.  God- 
mond,  9  Bing.  748,  131  Eng.  Reprint, 
795,  2  L.  J.  C.  P.  N.  S.  162,  3  Moore 

6  S.  219;  Williams  v.  Bergin,  116  Cal. 
56,  47  Pac.  877;  Brookline  v.  Norfolk 
County,  114  Mass.  548;  United  States 
V.  Louisiana,  123  U.  S.  32,  31  L.  ed.  69, 
8  Sup.  Ct.  Rep.  17. 

Bean,  J.,  delivered  the  opinion  of 
the  court: 

1, 2.  The  first  question  for  consid- 
eration is  raised  by  the  demurrer  to 
plaintiff's  complaint,  interposed  by 
tlie  defendant  upon  the.  ground  that 
it  appears  upon  the  face  thereof 
that  the  action  was  not  commenced 
within  the  time  limited  by  the  Code, 
and  is  barred.  The  trial  court  sus- 
tained the  complaint  and  overruled 
the  demurrer. 

The  complaint  shows  that  the  al- 
leged injury  occurred  on  May  6, 
1916;  that  on  June  1,  1915,  plain- 
tiff filed  a  claim  for  damages 
against  the  city  of  Portland  with 
the  city  auditor;  that  on  July  6, 
1916,  the  claim  was  presented  to  the 
<^uncil  of  the  city ;  and  that  on  July 

7  of  that  year  her  claim  was  reject- 
ed and  disallowed  by  the  council* 
The  record  shoMrs  that  the  complaint 
was  filed  July  25,  1917.  Section  8, 
L.  O.  L.,  provides  that  an  action  for 
any  injury  to  the  person  or  rights 
of  another,  not  arising  on  contract 
and  not  herein  especial^  enumer- 
ated, shall  be  commenced  within  two 
years  after  the  cause  of  action  shall 
have  accrued. 

Counsel  for  defendant  submit 
that  the  alleged  cause  of  action  ac- 
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crued  on  the  date  of  the  injury,  and 
that  it  was  not  incumbent  upon  the 
plaintiff,  prior  to  the  conamence- 
ment  thereto,  to  present  her  claim 
to  the  city  council  and  file  tiie  same 
with  the  city  auditor,  as  provided 
for  in  §282  of  the  charter  of  the 
city  of  Portland ;  and  that  the  opin- 
ion in  the  case  of  Caviness  v.  Vale, 
86  Or.  664,  169  Pac.  96,  is  decisive 
of  the  question.  Counsel  for  plain-, 
tiff  maintain,  inter  alia,  that  said 
section  of  the  city  charter  was 
necessarily  complied  with  by  the 
plaintiff,  and  that  her  cause  of  ac- 
tion did  not  accrue  until  sixty  days 
had  elapsed  after  her  claim  was  so 
presented ;  and  that  the  action  was 
begun  within  the  time  prescribed  by 
law;  that  by  virtue  of  §  282  of  the 
charter  there  was  a  statutory  pro- 
hibition staying  the  commencement 
of  the  action  during  such  time.  As 
the  accident  occurred  on  May  6, 
1916,  and  the  complaint  was  not 
filed  until  July  6,  1917,  it  is  appar- 
ent from  the  complaint  that  the  ac- 
tion was  barred  by  the  Statute  of 
Limitations,  unless  the  time  of  its 
commencement  was  prolonged  by  § 
20,  L.  O.  L.,  or  otherwise  especially 
enumerated  and  provided  for  by  the 
Code.  Section  20  reads  thus: 
^'When  the  commencement  of  an  ac- 
tion is  stayed  by  injunction  or  a 
statutory  prohibition,  the  time  of 
the  continuance  of  the  injunction  or 
prohibition  shall  not  be  a  part  of 
the  time  limited  for  the  conomence- 
ment  of  the  action." 

Section  282  of  the  city  charter 
reads  as  follows :  ^^E very  claim  for 
damages  against  the  city  must  be 
presented  to  the  council  and  filed 
with  the  auditor  within  six  months 
from  the  taking  effect  of  this  char- 
ter or  within  six  months  after  the 
time  when  such  claim  for  damages 
accrues ;  otherwise  there  shall  be  no 
recovery  on  any  such  claim.  No 
ordinance  shall  be  passed  allowing 
any  such  claim,  or  afiy  part  thereof, 
or  appropriating  money  or  other 
property  to  pay  or  satisfy  the  same, 
or  any  part  thereof,  until  such 
claim  has  been  referred  to  the  prop- 
er department,  nor  until  such  de* 
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partment  has  made  its  report  to  the 
council  thereon  pursuant  to  such 
reference,  unless  judgment  has  been 
rendered  on  such  claim.  No  action 
shall  be  maintained  against  the  city 
for  any  claim  for  damages  until  the 
same  has  been  presented  to  the 
council  and  filed  with  the  auditor  as 
above  set  out  and  sixty  days  have 
elapsed  after  such  presentation." 

The  question  therefore  is,  Does 
the  expression,  "claim  for  dam- 
ages," include  claims  arising  ex 
delicto,  and  especially  claims  aris- 
ing from  injuries  oocasioned  by  de- 
fects in  a  street? 

In  the  case  of  Caviness  v.  Vale,  86 
Or.  554,  169  Pac.  95,  decided  De- 
cember  11,  1917,  this  court  con- 
strued a  section  of  the  charter  of 
the  city  of  Vale  which  is  admittedly 
identical  in  its  wording  with  this 
section  of  the  Portland  charter. 
The  reasoning  followed  in  the  con- 
struction of  the  Vale  charter  ap- 
plies in  the  construction  of  the 
Portland  charter.  The  opinion  in 
that  case  is  a  final  determination 
of  the  question  presented,  adversely 
to  the  contention  of  plaintiff.  At 
page  558  of  the  opinion,  Chief  Jus- 
tice McBride  said: 

"It  is  contended  that  the  com- 
plaint is  insufficient  as  against  the 
city  for  the  reasons  (1)  that  the 
claim  was  not  presented  within  six 
months  after  the  injury,  as  required 
by  the  charter,    ,    .    . 

"The  first  contention  is  settled 
adversely  to  the  claim  of  respondent 
in  Sheridan  v.  Salem,  14  Or.  328, 
12  Pac.  925,  wherein  it  was  held 
that  a  provision  of  the  charter 
which  provided  that  'no  claim 
against  the  city  shall  be  paid  until 
it  is  audited  and  allowed  by  the 
common  council'  did  not  apply  to 
claims  arising  ex  delicto.  .  .  . 
The  words,  'claim  for  damages,' 
used  in  the  Vale  charter,  if  stand- 
ing alone  and  without  reference  to 
other  provisiohs  of  the  charter, 
would  seem  to  be  broad  enough  to 
include  claims  arising  ex  ddicto. 
But  a  fair  construction  would  seem 
to  be  that  which  would  refer  the 
language  to  such  claims  as  the  char- 


ter authorized  the  city  to  audit  and 
pay.  The  object  was  to  give  the 
city  the  option  of  examining  into 
the  merits  of  the  claim  and  paying 
it  without  an  action,  if  deemed 
proper.  In  view  of  the  fact  that  § 
200  of  the  charter  expressly  de- 
clares that  the  city  shall  not  be  li- 
able for  claims  of  the  character 
herein  described,  it  cannot  be  held 
that  it  was  in  the  legislative  mind  to 
require  the  presentation  to  the 
council  of  a  claim  which  it  was  ex- 
pressly prohibited  from  paying.  To 
do  so  would  be  to  require  the  per- 
formance of  a  vain  and  useless  cere- 
mony. The  authorities  upon  this 
subject  are  conflicting,  and  will  be 
found  collated  in  an  exhaustive  note 
in  Henry  v.  Lincoln,  93  Neb.  381,^ 
140  N.  W.  664,  as  reported  in  50 
L.R.A.(N.S.)  174,  and  in  Miller  v. 
MuUan,  17  Idaho,  28,  104  Pac.  660, 
19  Ann.  Gas.  1107." 

We    adhere    to    the    conclusion 
reached  in  that  case  by  the  Chief 
Justice.    We  do  not  believe  that  this 
section     was     ever  ^    ,^,  ^_ 
mtendea      by     the  corporation— 

framers  of  the  char-  SS'^S^f?""  *' 
ter  to  apply  to  ac-  d*"ia»««-per- 

tions  ex  delicto.  In 
Sheridan  v.  Salem,  14  Or.  328,  at 
page  333,  12  Pac.  926,  of  the  opin- 
ion, Mr.  Justice  Thayer,  in  discuss- 
ing this  question,  said:  "The 
breach  of  payment  in  the  action  of 
assumpsit  is  a  necessary  allegation, 
but  it  does  not  figure  at  all  in  an  ac- 
tion of  trespass  on  the  case.  The 
city  only  agrees  to  pay  a  contracted 
indebtedness  Mn  case  the  claim  is 
presented  as  mentioned,  and  the 
action  is  for  a  refusal  to  audit  and 
allow  it ;  but  if  it  commit  a  tort,  the 
action  matures  at  once.'* 

Section  281  of  the  Portland 
charter  attempts  to  exempt  the  city 
of  Portland  from  liability  for  dam- 
ages sustained  by  reason  of  a  de- 
fective condition  of  a  street  in  the 
same  manner  as  the  Vale  charter 
attempts  to  exempt  the  dty  of  Vale* 
Section  281  clearly  shows  that  the 
legislature  did  not  have  in  mind 
tlmt  claims  for  sUch  injuries  should 
ever  be  presented  to  the  city.    The 
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plain  language  of  the  section  quoted 
above,  prohibiting  the  appropria- 
tion of  money  to  pay  ''such  claim" 
until  the  sanoe  has  been  referred  to 
the  proper  department  and  reported 
to  the  council  by  such  department, 
''unless  judgment  has  been  rendered 
on  such  claim/'  contemplates  that  a 
judgment  will  be  rendered  on  cer- 
tain claims  against  the  city,  without 
the  presentation  of  such  claims  in 
the  manner  provided  for  in  this  sec- 
tion. This  language  indicates  that 
the  main  object  of  this  portion  of 
the  charter  was  to  regulate  the  man- 
ner of  conducting  such  affairs  by 
the  city  government,  and  not  to  con- 
trol the  time  for  action  by  the 
courts.     Therefore,    it    cannot    be 

said  that  such  a 
-l?Iiifi!i?-?i       claim  comes  within 

actions— -Muttii*-  _  jt 

tory  prolalbttlon    tho       prOVlSlOUS      01 

S^iSLr  •"""  "'  §  282  of  the    city 

charter.  The  same 
rule  must  be  applied  as  when  in  a 
case  where  the  position  of  the  par- 
ties is  reversed  and  the  plaintiff  did 
not  file  a  claim  for  damages  with  the 
city  oflScials,  as  in  the  Vale  Case. 
There  was  no  statutory  prohibition 
against  the  plaintiff's  action  before 
filing  her  claim  with  the  city  au- 
thorities. 

3,  4.  Counsel  for  plaintiff  in- 
voke the  provision  of  §  21,  L.  O.  L., 
which  reads  thus:  "If  an  action 
shall  be  commenced  within  the  time 
prescribed  therefor,  and  a  judg- 
ment therein  for  the  plaintiff  be  re- 
versed on  appeal,  the  plaintiff,  or  if 
he  die,  and  the  cause  of  action  sur- 
vives, his  heirs  or  personal  repre- 
sentatives, may  commence  a  new 
action  within  one  year  after  the  re- 
versal." 

The  facts  to  which  plaintiff  would 
apply  the  law  contained  in  this  sec- 
tion are  stated  in  plaintiff's  brief  in 
effect  as  follows :  That  Victoria  I. 
Colby,  plaintiff,  prior  to  the  insti- 
tution of  the  present  action,  filed  a 
joint  action  against  the  city  of 
Portland,  city  commissioners,  and 
city  engineer,  on  the  2d  day  of  Oc- 
tober, 1916.  The  case  was  then 
pendmg  in  the  court,  until  the  12th 
day  of  December,  1916,  when  the 
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trial  court  by  verbal  order,  which 
was  never  entered  of  record,  grant- 
ed a  nonsuit  as  against  the  city  of 
Portland.  The  case  went  to  the  jury 
against  the  other  joint  defendants 
and  it  returned  a  verdict  for  plain- 
tiff. Defendants  appealed  to  the 
supreme  court,  and  on  the  3d  day  of 
July,  1917,  this  court  reversed  the 
judgment  of  the  lower  court,  and 
remanded  the  cause  for  a  new  trial. 
Colby  V.  Portland,  85  Or.  359,  166 
Pac.  537. 

The  conditions  of  the  present  case 
do  not  come  within  the  provisions  of 
§  21,  L.  0.  L.  In  order  to  bring  the 
case  within  the  time  prescribed  in 
that  section,  plaintiff  must  have  ob- 
tained a  judgment  against  the  de- 
fendant city  iof  Portland  in  the 
former  action,  and  the  same  have 
been  reversed  on  appeal.  The  rea- 
son of  the  rule  pre- 
scribed by  such  a  7eio»d'ict ion- 
statute  is  that  if  an  J.^^'J™^'** 
action  is  commenced 
by  a  plaintiff  against  a  defendant 
while  another  action  is  pending 
between  the  same  parties,  the 
pendency  of  such  prior  action  would 
be  a  ground  for  abatement  of  the 
second.  The  statute  Ai^iemeat- 

COntemplateS         that    former  action 

where  a  judgment  '^•°**°«- 
is  rendered  in  an  action  in  favor  of 
the  plaintiff,  and  against  the  de- 
fendant, which  is  reversed  upon 
appeal,  the  plaintiff  is  allowed  one 
year  after  such  reversal  in  which  to 
commence  a  new  action  against 
such  defendant.  In  the  present  case, 
as  the  facts  are  stated  by  plaintiff, 
there  was  no  action  pending  against 
the  defendant  city  of  Portland  after 
the  12th  day  of  December,  1916. 
No  judgment  in  favor  of  plaintiff 
and  against  this  defendant  was 
rendered  in  the  former  action  or 
reversed  on  appeal.  After  the  non- 
suit as  to  the  city  of  Portland  on 
December  12,  1916,  there  was  noth- 
ing to  prevent  plaintiff  from  com- 
mencing a  new  action  against  such 
defendant.  If  the  first  action  had 
been  proceeded  with  against  the 
present  defendant  after  the  non- 
suit, and  had  been  reversed  and  re- 
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manded  for  a  new  trial  as  to  this 
defendant,  then  there  would  have 
been  no  necessity  for  the  bringing 
of  a  new  action.  The  running  of 
the  Statute  of  Limitations  is  not  in- 

Li»itatio«of  terrupted  by  the 
actions-action     Commencement     of 

a,ain.t   .ervant.    ^^      ^^^.j^^      againSt 

the  servant  of  the  real  party  in  in- 
terest. 25  Cyc.  1299  (b) ;  Lattie- 
Morrison  v.  HoUaday,  27  Or.  175,  39 
Pac.  1100.  The  pendency  of  the 
action  against  the  servants  of  the 
defendant  city,  after  December  12, 
1916,  did  not  interfere '  with  the 
right  of  the  plaintiff  to  bring  a  new 
action,  or  toll  the  Statute  of  Limi- 
tations in  the  case  at  bar.  The  pe- 
culiar language  of  the  statute  must 

control  in  all  cases, 
coimtrvctioii—  as  the  courts  are 
?oTxte2d.'''"^     without    power    to 

extend  the  provi- 
sions beyond  the  plain  language  of 
the  enactment.  19  Am.  &  Eng.  Enc. 
Law,  2d  ed.  263,  as  stated  in  that 
volume  at  page  260:  "(e)  Must 
be  against  proper  defendant. — A 
suit  begun  against  a  stranger  or 
one  who  sustains  no  such  relation 
to  the  proper  defendant  that  a  judg- 
ment against  him  would  bind  such 


defendant,  can  have  no  effect  on 
the  operation  of  the  statute  in  favor 
of  the  party  against  whom  the 
cause  of  action  properly  exists." 

See  also  Wallace  v.  Swepston,  74 
Ark.  520,  109  Am.  St.  Rep.  94,  86 
S.  W.  398;  Laughlin  v.  Calumet  t 
C.  Canal  &  Dock  Co.  13  C.  C.  A.  1, 
24  U.  S.  App.  573,  65  Fed.  441; 
Robinson  v.  Thompson,  —  Tex.  Civ. 
App.  — ,  52  S.  W.  117;  Meyer  Brtw. 
Drug  Co.  V.  Fry,  —  Tex.  Civ.  App. 
— ,  48  S.  W.  762;  Damon  v.  Leque, 
17  Wash.  573,  61  Am.  St.  Rep.  927, 
50  Pac.  485.  It  would  not  be  sug- 
gested that  the  city  would  be  bound 
by  a  judgment  against  the  city  com- 
missioners, or  engineer.  Under  our 
statute,  a  nonsuit  does  not  have  the 
effect  to  bar  another  action  for  the 
same  cause,  but  the  time  for  bring- 
ing such  other  action  is  not  extend- 
ed on  account  of  such  nonsuit.  § 
184,  L.  O.  L. 

The  present  action  was  not  com- 
menced within  the  time  prescribed 
by  the  Code,  viz.,  within  two  years 
after  the  cause  of  action  accrued, 
and  is  barred. 

The  judgment  of  the  lower  court 
is  therefore  reversed,  and  the  case 
dismissed. 
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I.  Introductory,  824. 
n.  Plaintiffs: 

a.  In  general,  825. 

b.  Immaterial  differences,  825. 

c.  Transferees  and  grantees,  825. 

d.  Differences  as  to  some  of  parties 

plaintiff,    826. 

I.  Introdudory, 

Statutes  of  the  class  under  discus- 
sion are  said  to  have  their  origin  in 
the  common-law  rule  of  "journeys'  ac- 
count." They  are  founded  upon  the 
statute  of  21  James  I.  chap.  16,  §  4, 
though  they  differ  to  some  extent  in 
terms. 

This  note  does  not  include  cases 
abated  by  death. 


III.  Defendants: 

a.  In  general,  826. 

b.  Differences  as  to  some  of  parties 

defendant,  827. 

IV.  Miscellaneous,  828. 

It  should  be  steted,  in  limine,  that 
the  stetute  is  remedial,  and  should  be 
liberally  construed.  Givens  v.  Rob- 
bins  (1847)  11  Ala.  156;  Cox  v.  Strick- 
land (1904)  120  6a.  104,  47  S.  E.  912, 
1  Ann.  Cas.  870;  Atlantic  Coast  Line 
R.  Co.  V.  Knapp  (1912)  139  Ga.  422,  77 
S.  E.  568;  Coffin  v.  Cottle  (1835)  16 
Pick.  (Mass.)  383,  per  Shaw,  Ch.  J.; 
Bent  V.  Read  (1918)  —  W.  Va.  — ,  97 
S.  E.  286. 
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IM.  Plaintiffs, 
a.  In  general* 

It  is  a  general  rule  that  the  new 
suit  must  be  brought  by  the  same 
plaintiff  as  in  the  first  suit.  If  it  is 
Drought  by  a  different  plaintiff  the 
statute  does  not  apply.  H.  B.  Claflin 
Co.  V.  Middlesex  Bkg.  Co.  (1902)  118 
Fed.  958;  Bynum  v.  Memphis  &  C.  R. 
Co.  (1893)  100  Ala.  311,  13  So.  910; 
Doyle  V.  Wade  (1887)  23  Fla.  90,  11 
Am.  St.  Rep.  334,  1  So.  516  (stating 
the  rule) ;  Moss  v.  Keesler  (1878)  60 
Ga.  44;  Ross  v.  Sims  (1854)  27  Miss. 
359;  Tiffin  v.  Leabo  (1873)  52  Mo. 
49;  Meddis  v.  Wilson  (1903)  175  Mo. 
126,  74  S.  W.  984. 

Thus,  it  was  held  that  the  second 
suit  was  not  within  the  benefit  of  the 
statute,  when  the  first  suit  was  by  a 
trustee  for  creditors  and  the  second 
by  one  of  the  creditors.  H.  B.  Claflin 
Co.  v.  Middlesex  Bkg.  Co.  (Fed.)  su- 
pra. 

So,  where  the  first  suit  was  by  R.  S. 
&  H.,  constituting  the  firm  of  R.  S.  & 
Co.,  and  the  second  was  by  R.  S.  &  T.» 
constituting  the  firm  of  R.  S.  &  Co., 
suing  for  the  use  of  J.  Ross  v.  Sims 
(1854)  27  Miss.  359,  supra. 

So,  where  an  administrator  brought 
the  first  suit  and  the  heirs  the  second. 
Doyle  V.  Wade  (1887)  23  Fla.  90,  11 
Am.  St.  Rep.  334,  1  So.  516  (not  neces- 
sary to  decision). 

Where  a  judgment  for  a  woman  was 
reversed  on  the  ground  that  the  cause 
of  action  belonged  to  her  husband  in 
his  own  right,  he  could  not  bring  a 
new  action  under  the  statute  by  styl- 
ing himself  trustee  of  his  wife.  By- 
num V.  Memphis  &  C.  R.  Co.  (1893) 
100  Ala.  311,  13  So.  910,  supra. 

f}.  Immaterial  differences. 

Where  the  plaintiffs  in  both  actions 
are  substantially  the  dame,  the  statute 
applies. 

Thus,  where  the  first  action  was 
brought  by  A,  guardian  of  B,  and  the 
plaintiff  in  the  second  was  B,  by  A,  his 
guardian,  the  second  action  was  pro- 
tected by  the  statute.  Spear  v.  Brain* 
tree  (1875)  47  Vt.  729. 

So,  where  on  a  note  to  the  ''admin* 
istrator  of  A»  the  administrator 
broagkt  the  first  suit  and  his  succes- 


#or  the  second.  Moody  ▼.  Threlkeld 
(1853)  13  Ga.  55. 

So,  where  the  second  action  was 
brought  by  a  receiver  of  the  plaintiff 
in  the  first  action.  McWhirt  v.  McKee 
(1870)  6  Kan.  412. 

So,  where  the  first  suit  against  a 
county  auditor  was  by  the  county 
board,  and  the  second  by  taxpayers 
for  the  benefit  of  the  county.  Zuelly 
V.  Casper  (1910)  46  Ind«  App.  430,  92 
N.  E.  785. 

So,  where  husband  and  wife  brought 
the  first  action  for  services,  and  the 
husband  alone  brought  the  second  ac- 
tion, the  wife  not  being  a  necessary 
party  to  the  first  action.  Whetstine 
V.  Wilson  (1889)  104  N.  C  385,  10  S. 
E.  471. 

(It  may  be  noted  that  where  a  wid- 
ow as  administratrix  of  her  husband 
brought  her  original  writ  and  then  re- 
married, and  she  as  administratrix, 
and  her  husband,  brought  a  new  suit 
within  two  terms,  it  was  held  that  the 
second  suit  was  not  barred  by  the 
Statute  of  Limitations.  Middleton  v. 
Forbes,  Willes,  260,  note,  125  Eng.  Re- 
print, 1162,  note.) 

Where  the  first  suit  was  brought  by 
the  trustees  of  a  bank  on  a  note  which 
had  been  already  assigned  to  part  of 
them  as  residuary  trustees,  a  second 
writ  by  such  residuary  trustees  is 
within  the  benefit  of  the  statute. 
James  v.  Biscoe  (1849)  10  Ark.  184; 
Biscoe  V.  Madden  (1856)  17  Ark.  583. 

But  it  was  held  in  Ingraham  v.  Re- 
gan (1851)  23  Miss.  213,  that  a  bank's 
assignee  for  creditors  cannot  have  the 
benefit  of  the  statute  when  the  former 
action  was  brought  by  tfie  bank.  The 
court  said:  "If  the  appellants  stood 
in  the  same  relation  to  the  defunct 
bank  which  an  administrator  does  to 
his  intestate,  or  a  husband  and  wife 
in  a  new  suit,  commenced  under  this 
construction  of  the  law,  do  to  the  ac- 
tion originally  instituted  by  the  latter 
whilst  a  feme  sole,  there  would  be  no 
question,  according  to  such  construc- 
tion, that  they  are  not  barred.'' 

o.  TransfereeH  and  grantees, 

A  transferee  of  the  plaintiff  in  the 
first  action  may  bring  the  second  ac* 
tion.     Shively  v.  Beeson    (1880)    24 


826 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[3  A.L.R. 


Kan.  852;  Anthony  Invest.  Co.  v.  Law 
(1900)  62  Kan.  193,  61  Pac.  745;  Pro- 
mo V.  Lee  (1884)  56  Vt.  60. 

So,  a  grantee  of  the  plaintiff  in  the 
first  action  may  bring  the  second  ac- 
tion. Dressier  v.  Carpenter  (1913) 
107  Ark.  353,  155  S.  W.  108;  Thorn- 
burgh  V.  Cole  (1882)  27  Kan.  490; 
Wintermute  v.  Montgomery  (1860)  11 
Ohio  St.  442. 

Where  W  brought  an  action  April 
9,  1906,  dismissed  it  May  4,  1907, 
brought  a  new  action  May  4,  1907,  and 
dismissed  it  April  3,  1908,  it  was  held 
that  his  grantee  might  begin  an  ac- 
tion March  16,  1908,  that  being  with- 
in one  year  from  May  4,  1907.  Dress- 
ier V.  Carpenter  (Ark.)  supra. 

But  it  was  held  in  Quelch  v.  Futch 
(1917)  174  N.  C.  395,  93  S.  E.  899,  that 
a  grantee  of  the  plaintiff  in  the  first 
action,  claiming  under  deeds  executed 
before  the  beginning  of  that  action, 
was  not  enabled  by  the  statute  to 
bring  a  new  action. 

d.  Differences    as    to    some    of    parties 

plaintiff, 

A  second  action  brought  by  some  of 
the  parties  plaintiff  in  the  first  action 
is  not  within  the  benefit  of  the  stat- 
ute. White  V.  Moss  (1893)  92  Ga.  244, 
18  S.  E.  13;  Thompson  v.  Beeler 
(1904)  69  Kan.  462,  77  Pac.  100. 

Thus,  where  the  first  action  was 
brought  by  partners,  and  one  of  them 
brought  the  second  action,  he  was  not 
protected  by  the  statute.  Thompson 
V.  Beeler  (Kan.)  supra. 

So,  in  White  v.  Moss  (Ga.)  supra, 
where  the  first  suit  in  ejectment  was 
by  A  and  B,  and  the  second  by  A  alone, 
the  court  said:  "No  suit  by  two  per- 
sons can  be  the  same  thing  as  a  suit 
by  one  of  them;  and  the  law  being  that 
when  an  action  of  ejectment  is 
brought  by  two  persons  claiming  title 
jointly,  a  recovery  cannot  be  had  by 
either  of  them  in  severalty,  it  is  ab- 
solutely clear  that  the  suit  in  which 
the  plaintiff  is  now  seeking  a  recovery 
is  not  the  same  action  as  that  in  which 
she  formerly  sought  to  recover  jointly 
with  another  person.'' 

But  in  Long  v.  Orrell  (1851)  35  N. 
C.  (13  Ired.  L.)  123,  it  was  held  that 
in  ejectment  it  is  sufficient  if  t<he  sec^ 
ond  action  be  on  the  single  demise 


of  one  of  several  lessors  in  the  for- 
mer action. 

In  Bercy  v.  Lavretta  (1879)  63  Ala. 
374,  where  a  bill  brought  by  A  and  B 
was  dismissed,  and  on  appeal  the  de- 
cree was  modified  by  dismissing  the 
bill  without  prejudice  to  A  to  sue 
again«  it  was  held  that  the  statute  did 
not  enable  (the  heirs  of)  B  to  sue 
again,  as  it  did  not  present  a  case  of 
judgment  rendered  for  the  plaintiff 
and  such  judgment  reversed  on  ap- 
peal. 

The  cases  are  not  agreed  as  to 
whether  the  statute  applies  where 
there  are  additional  parties  plaintiff 
in  the  second  suit. 

In  Norton  v.  Reed  (1913)  253  Mo. 
236,  161  S.  W.  842,  where  the  first  suit 
in  ejectment  was  by  three  heirs 
against  R,  the  other  heirs,  and  oth- 
ers, and  the  second  suit  was  by  four 
heirs  against  R,  it  was  held  that  the 
case  was  within  the  benefit  of  the 
statute. 

In  Martin  v.  Young  (1881)  85  N.  C. 
156,  it  was  held  on  principle  that 
where  one  partner  alone  brought  the 
first  action  he  might,  under  the  stat- 
ute, join  his  partners  with  him  in  the 
second  action. 

But  in  Mark  v.  Chidago,  R.  I.  &  W. 
R.  Co.  (1918)  —  Iowa,  — ,  169  N.  W. 
764,  it  was  held  that  an  action  by  a 
partnership  was  not  within  the  benefit 
of  the  statute,  where  the  former  ac- 
tion was  brought  by  a  member  of  the 
firm. 

In  Crow  V.  State  (1861)  23  Ark.  684. 
where  judgment  for  the  plaintiff  in  a 
suit  in  the  name  of  the  state  for  the 
use  of  A  was  arrested,  it  was  held  that 
a  new  suit  in  the  name  of  the  state  for 
the  use  of  A  and  B  was  not  protected 
by  the  statute. 

HI,  DefendanU. 
a.  In  general. 

While  it  has  been  said  that  there 
must  be  an  exact  identity  of  parties 
defendant  (Floyd  v.  Boyd  (1914)  16 
Ga.  App.  43,  84  S.  E.  494),  the  rule  is 
not  so  absolute. 

Thus,  for  example,  the  second  suit 
may  be  brought  against  the  adminis- 
trator of  the  defendant  in  the  first 
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suit.  See  Biscoe  v.  Madden  (1856)  17 
Ark.  588. 

Where,  pending  the  first  suit  for  a 
nuisance,  the  defendant  corporation 
was  merged  with  another  and  ceased 
to  exist  as  a  separate  entity,  the  other 
company  taking  all  of  its  property  and 
assuming  all  of  its  debts  and  liabil- 
ities, a  renewal  of  the  suit  against  the 
company  resulting  from  the  merger, 
brought  within  six  months  after  the 
grant  of  the  nonsuit,  was  held  to  be  a 
renewal  against  the  original  compa* 
ny  within  the  meaning  of  the  statute. 
Atlantic  Coast  Line  R.  Co.  v.  Knap|) 
(1918)  189  6a.  422,  77  S.  E.  568. 

In  Coffin  V.  Cottle  (1885)  16  Pick. 
(Mass.)  886,  the  plaintiff,  having  re- 
covered a  judgment  against  an  admin-^ 
istrator  for  a  debt  of  the  decedent, 
and  an  execution  being  returned  un* 
satisfied,  sued  out  a  writ  of  scire 
facias  suggesting  waste,  pending 
which  the  letters  to  the  defendant 
were  declared  void,  and  new  letters 
were  granted  to  him,  and  on  his  plea 
the  plaintiff's  judgment  was  in  effect 
decided  to  be  void.  It  was  held  that 
the  plaintiff  might,  within  a  year 
thereafter,  bring  a  new  suit  against 
the  defendant  under  the  statute. 

In  ejectment  the  new  action  need 
not  be  against  the  same  defendant. 
Cox  V.  Berry  (1853)  18  Qa.  806;  Long 
v.  Orrell  (1851)  85  N.  C.  (13  Ired.  L.) 
128;  Williams  v.  Council  (1856)  49 
N.  C.  (4  Jones,  L.)  206  (stating  the 
rule). 

Thus,  where  the  first  suit  in  eject- 
ment against  A  as  landlord  and  B  as 
tenant  failed  for  want  of  proof  that 
B  was  in  possession,  a  second  sitit 
against  A  as  landlord  and  C  as  tenant 
was  held  to  be  protected  by  the  stat- 
ute.   Cox  v.  Berry  (Ga.)  supra. 

So,  where  the  first  action  was  in 
equity  for  land  and  the  second  action 
was  in  ejectment  against  the  grantee 
of  the  defendant  in  the  first  suit,  it 
was  held  that  the  case  was  protected 
by  the  statute.  Alexander  v.  Gordon 
(1900)  41  C.  C.  A.  228,  101  Fed.  91. 

Sometimes  the  statute  particularly 
provides  that  the  plaintiff  shall  have 
a  certain  time  in  which  to  bring  a  new 
sait,  where  the  first  suit  is  decided 
against  him  on  the  ground  that  his  ac>- 


tion  was  against  the  wrong  defend- 
ant. Norfolk  &  A.  Terminal  Co.  v.  Ro- 
tolo  (1910)  103  C.  0.  A.  197,  179  Fed. 
689. 

h,  IHfferenoee    as    to    some  'of    parties 

defendant. 

Where  the  first  suit  was  against  all 
the  makers  of  a  note,  and  the  second 
against  part  of  them  only,  it  was  held 
that  this  was  sufiicient  to  give  the 
plaintiff  the  benefit  of  the  statute. 
State  Bank  v.  Sherrill  (1851)  12  Arfc. 
183;  State  Bank  v.  Gray  (1852)  12 
Ark,  760;  State  Bank  v.  Roddy  (1852) 
12  Ark.  766;  State  Bank  v.  Davis 
(1852)  12  Ark.  768;  State  Bank  v. 
Henderson  (1852)  12  Ark.  774;  Biscoe 
V.  Madden  (1856)  17  Ark.  533;  Parker 
V.  Dobson  (1908)  78  Kan.  62,  96  Pac. 
472. 

It  was  held  that  the  statute  applied 
where  the  first  suit  embraced  the 
cause  of  action  sued  on  in  the  second 
suit,  even  though  it  also  "embraced 
other  and  distinct  causes  of  action  as- 
serted against  parties  other  than  the 
defendant  in  the  second  suit."  Haw- 
kins V.  Scottish  Union  &  Nat.  Ins.  Co. 
(1915)  110  Miss.  23,  69  So.  710. 

Where  the  first  action  was  in  tort 
against  two  defendants,  and  the  sec- 
ond against  one  of  them,  the  second 
action  was  held  to  be  within  the  pro- 
tection of  the  statute,  but  the  point  is, 
not  referred  to  by  the  court.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Bemis 
(1901)  64  Ohio  St.  26,  59  N.  E.  745. 

Where  the.  first  suit  was  against 
various  defendants  occupying  various 
parts  of  the  land  sued  for,  and  it  was 
severed  as  to  A  as  to  his  part  of  the 
land,  and  later  there  was  a  nonsuit  in 
regard  to  him,  it  was_  held  that  the 
statute  applied  to  a  new  suit  against 
A.  East  Tennessee  Iron  &  Coal  Co.  v. 
Lawson  (1895)  —  Tenn.  — ,  36  S.  W. 
456.  But  where,  in  a  similar  case,  the 
new  suit  added  other  necessary  de- 
fendants, it  was  held  that  the  statute 
did  not  apply.  East  Tennessee  Iron  & 
Coal  Co.  V.  Walton  (1895)  —  Tenn.  — , 
85  S.  W.  459. 

"•  See  also  Norton  v.  Reed  (1913)  263 
Mo.  236,  161  S.  W.  842,  supra,  II.  d. 

But  on  the  other  hand,  it  was  held 
in  Ford  v.  Clark  (1885)  75  Ga.  612, 
that  if  one  sues  a  partnership  and  is 
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nonsuited,  a  new  suit  against  one  of 
the  parties  is  not  within  the  statute. 

As  a  rule,  where  the  second  suit 
makes  additional  parties  defendants, 
the  statute  does  not  apply.  Gray  v. 
Trapnall  (1861)  23  Ark.  510;  Larwill 
V.  Burke  (1900)  19  Ohio  C.  C.  449; 
Hughes  V.  Brown  (1890)  88  Tenn. 
578,  8  L.R.A.  480,  13  S.  W.  286;  East 
Tennessee  Iron  &  Coal  Co.  v.  Walton 
(1896)  —  Terai.  — ,  35  S.  W.  459. 

And  where  the  first  suit  was  against 
A  and  B,  and  B  was  not  served,  it  was 
held  that  a  second  suit  against  B  was 
not  protected  by  the  statute.  Wann  v. 
Pattengale  (1850)  14  Pa.  313;  Talcott 
V.  Rosenblum  (1898)  21  Pa.  Co.  Ct. 
494. 

But  where  the  first  suit  was  against 
A,  and  the  second  against  A  and  his 
partners,  of  whom  A  only  was  served, 
it  was  held  that  the  statute  applied. 
Downing  v.  Lindsay  (1845)  2  Pa.  St. 
382. 

The  mere  adding  of  an  additional 
trustee  as  a  party  defendant  would 
seem  to  be  within  the  protection  of 
the  statute.  Thus,  where  a  suit  in- 
stituted against  an  estate  having  more 
than  one  personal  representative  was 
abated  for  nonjoinder  of  one  or  more 
of  the  representatives  of  the  estate,  a 
new  action  against  all  of  the  rep- 
resentatives was  held  to  be  within  the 
jstatute.  Greenfield  v.  Farrell  Heating 
&  Plumbing  Co.  (1915)  17  Ga.  App. 
637,  87  S.  E.  912. 

IV.  Miacellaneous, 

It  will  be  seen  that  in  the  reported 
case  (Ck)LBY  v.  Portland,  ante,  819) 
it  is  held  that  a  new  suit  against  the 
principal  within  one  year  after  revers- 
al is  not  within  the  benefit  of  the  stat- 
ute, where  the'  first  suit  was  against 
princil)al  and  agent,  and  there  was  a 
nonsuit  against  the  principal,  judg- 
ment against  the  agent,  and  a  revers* 
al  of  that  judgment.  It  may  be  noted 
that  the  quotation  in  the  opinion  from 
the  American  and  English  Encyclope- 
dia of  Law  relates  to  the  Statute  of 
Limitations  generally,  and  not  to  the 
particular  statute  of  "journeys'  ad- 
count." 

Where  the  plaintiff  sued  three  de- 
fendants, and  the  trial  court  contin- 
ued the  action  against  two  and  gave 


judgment  against  the  third,  and  this 
judgment  was  reversed  upon  the 
ground  that  the  action  of  the  trial 
court  amounted  to  a  discontinuance 
as  to  air  the  parties,  it  was  held  that 
the  plaintiff  might  bring  a  new  action 
against  the  three  defendants  under 
the  spirit  (but  not  the  letter)  of  the 
statute,  providing  that  "if  .  .  . 
judgment  be  given  for  the  plaintiff,, 
and  the  same  be  reversed,"  he  may 
commence  a  new  action  within  one 
year  thereafter.  Givens  v.  Bobbins 
(1847)  11  Ala.  156. 

Where  one  judgment  creditor,  with 
a  judgment  against  one  only  of  two  or 
more  judgment  debtors,  makes  partiea 
to  his  suit  to  sell  the  lands  of  his  judg- 
ment debtor,  such  other  judgment 
debtors  and  some  or  all  of  the  cred- 
itors having  judgments  against  debt* 
ors  jointly,  but  for  want  of  pleadings, 
or  sufficient  pleadings,  against  such 
other  judgment  debtors,  the  bill  is 
finally  dismissed  as  against  them  and 
their  lands,  but  reserving  to  such 
creditors  all  rights,  such  other  cred- 
itors, having  acted  in  good  faith,  will, 
in  a  second  suit  brought  by  them  with- 
in one  year  after  the  dismissal  of  the 
first  suit,  be  protected  by  the  statute, 
where  it  appears  that  the  court  and 
the  parties  to  the  suit,  including  in- 
tervening creditors,  through  years  of 
litigation,  and  by  several  orders  of 
reference  and  reports  of  commission- 
ers, and  exceptions  thereto  by  the  par- 
ties to  the  cause,  and  up  until  final 
report  and  decree  thereon,  have  treat- 
ed the  cause  as  one  prosecuted  for  and 
on  behalf  of  all  creditors  against  all 
such  judgment  debtors;  but  the  stat- 
ute will  not  protect  "judgment  or  oth- 
er creditors  not  made  parties  to  such 
former  suit,  or  who  fail  to  appear  and 
prove  and  have  their  judgment  or  oth- 
er liens  allowed  by  the  commissioner 
against  such  other  judgment  or  other 
lien  debtors."  Bent  v.  Read  (1918)  — 
W.  Va.  — ,  97  S.  E.  286. 

Where  the  liability  of  the  defend- 
ants is  joint  and  several,  with  no. right 
of  contribution,  as  in  libel,  a  second 
action  against  all  of  the  defendants  to 
the  first  suit,  served  upon  some  of 
those  jointly  suable,  but  severally  li« 
able,  is  wiUiin  the  protection  of  the 
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statate.  Cox  v.  Strickland  (1904)  120 
Gtt.  104,  47  S.  E.  912,  1  Ann.  Caa.  870. 

The  statute  does  not  apply  in  case 
of  reversals  of  judgments  for  the 
defendant.  Robinson  v.  Robinson 
(1848)  5  Harr.  (DeL)  8. 

Parties  against  whom  a  citation  is 
asked  in  a  special  proceeding  are  in 
the  position  of  defendants,  and  cannot 
bring  a  new  proceeding  under  the 
statute.  Re  Schlesinger  (1899)  36 
App.  Div.  77,  65  N.  Y.  Supp.  514. 

In  Cummins  v.  Colgin  (1896)  3 
Port.  (Ala.)  393,  where,  in  a  chancery 
suit  against  him,  the  defendant,  as  an 
offset,  set  up  a  promissory  note  which 
was  disallowed  without  prejudice,  his 
new  action  on  the  note  was  held  not 
to  be  within  the  benefit  of  the  statute. 
So,  in  Liebke  v.  Thomas  (1886)  24  Mo. 
App.  24,  where,  in  an  action  which 
had  been  discontinued,  the  defendant 
had  claimed  a  set-off,  it  was  held  that 
he  could  not  bring  a  new  action  on  the 
claim  which  he  had  tried  to  set  off, 
and  have  the  protection  of  the  statute. 
But  on  the  other  hand,  in  Hunt  v. 
Spalding  (1836)  18  Pick.  (Mass.)  521, 


it  was  held  that  the  defendant,  who 
in  the  first  action  had  claimed  a  set- 
off, was  within  the  protection  of  the 
statute  in  bringing  an  action  on  the 
claim  which  he  had  tried  to  set  off, 
as  the  general  Statute  of  Limitations 
provided  in  substance  that  the  filing 
of  a  set-off  should  be  in  effect  the 
same  as  the  commencement  of  an  ac- 
tion. And  in  Hevener  v.  Hannah 
(1906)  59  W.  Va.  476,  53  S.  E.  635, 
where  an  equity  suit  was  brought  by 
executors  against  A  for  an  adjudica- 
tion as  to  the  validity  of  his  demand 
against  them,  and  he  answered,  set- 
ting up  his  demand,  and  the  answer 
was  treated  as  a  cross  bill  and  dis- 
missed, it  was  held  that  A  might  bring 
a  new  suit  on  his  demand  within  a 
year  under  the  statute. 

(It  was  held  in  Parsons  v.  Crabb 
(1873)  34  U.  C.  Q.  B.  136,  that  the 
plaintiff  by  discontinuing  where  there 
had  been  a  set-off,  and  by  bringing  a 
new  action,  could  not  escape  a  new 
plea  of  set-off,  on  the  ground  that  it 
was  barred  by  the  statute  when  the 
second  suit  was  brought.)      B.  B.  B. 


EVALINE  V.  DOWLING  et  al., 

v. 

ELLA  E.  M.  GILLILAND  et  aL 
HENRIETTA  H.  GUINNESS,  Appt. 

nUnois  Sv/prefne- €ourt  ^  February  20,  1919* 

(286  111.  530,  122  N.  E.  70.) 

Win  —  revocation  —  writing  upon  face. 

1.  Merely  vmting  upon  the  paper  upon  which  a  will  is  drawn  of  the 
words,  "This  is  no  good,''  which  do  not  cross  the  words  of  the  will,  but 
merely  touch  the  words,  "Signed  and  sealed,"  in  the  attestation  clause, 
does  not  effect  a  revocation  where  the  statute  provides  that  no  will  shall 
be  revoked  otherwise  than  by  burning,  canceling,  tearing^  or  obliterating 
the  same,  or  by  a  new  will  properly  executed. 

ISee  note  on  this  question  beginning  on  page  833.] 


Definition  —  cancelation. 

2.  Cancelation  of  an  instrument  is 
a  blotting  out  or  striking  out,  and  a 


will  cannot  be  canceled  by  writing  up- 
on the  blank  spaces  on  the  paper  on 
which  the  will  is  written. 


Appeal  by  Henrietta  H.  Guinness  from  a  decree  of  the  Circuit  Court 
for  Cook  Counly  sustaining  the  will  of  Lavinus  B.  Willden^  deceased,  in  a 
0iiit  to  contest  said  wilL    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


830 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A*L.R. 


Mr.  Frederick  Sass  for  appellant. 
Mr.  Jonas  O.  Hoover  for  appellee 
Gilliland. 

Stone^  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  Henrietta  H. 
Guinness  from  the  decree  of  the 
circuit  court  of  Cook  county,  sus- 
taining the  will  of  Lavinus  B.  Will- 
den  after  a  hearing  before  a  jury 
upon  bill  filed  by  contestants  to 
contest  said  will  on  the  ground  that 
it  had  been  revoked  by  the  testator. 

The  testator,  Lavinus  B.  Willden, 
executed  the  will  in  question  Au- 
gust 24,  1894,  by  which  he  devised 
and  bequeathed  all  of  his  property 
to  his  sister,  Ella  E.  M.  Gilliland, 
and  his  half-brother,  Lewis  C.  E. 
Lateer,  share  and  share  alike,  and 
provided  that  Lateer  should  be  the 
executor  thereof.  Some  time  there- 
after there  was  written  on  the  back 
of  the  will,  which  consisted  of  a 
single  sheet  of  paper:  "AH  I  have 
I  want  to  go  to  my  sister.  Miss  Ella 
Willden."  This  notation  is  not  dat- 
ed. There  also  appears  on  the 
back  of  the  will  the  following  nota- 
tion: "This  is  no  good;  will  try 
to  make  another. — ^December  10, 
1906."  No  signature  of  the  testator 
appears  in  connection  with  either  of 
the  foregoing  notations.  There  also 
'appears  on  the  face  of  the  instru- 
ment, between  the  date  and  the  at- 
testation clause,  the  following: 
"Not  any  good. — December  11, 
1907;"  and,  between  the  date  and 
the  original  signature,  "Changed 
my  mind."  No  signature  of  the 
testator  appears  in  connection  with 
these  notations.  Uncontradicted 
extraneous  evidence,  over  objec- 
tions of  appellees,  was  introduced  at 
the  trial  to  the  effect  that  all  of  said 
notations  were  in  the  handwriting 
of  the  deceased.  The  words  and 
figures,  "December  11,  1907,"  are  so 
indorsed  that  the  "1"  in  units  order 
in  the  number  "11"  is  tangent  to  the 
letter  "S"  in  the  word  "Signed," 
and  the  "9"  in  hundreds  order  in 
the  number  "1907"  is  tangent  to  the 
letter  "d"  in  the  word  "Signed,"  and 
the  "7"  in  units  order  in  the  num- 
ber "1907"  intersects  one  line  in  the 


letter  "s"  in  the  word  "sealed ;"  both 
words,  "Signed"  and  "sealed,"  be- 
ing a  part  of  the  attestation  clause. 
None  of  the  letters  or  words  of  the 
will  or  attestation  clause  were 
marked  out,  crossed  out,  obliterated, 
or  written  across  by  the  said  nota- 
tion. 

The  evidence  is  conflicting  as  to 
the  time  and  the  place  in  which  the 
will  was  found.  Immediately  after 
the  death  of  the  testator  a  search 
began  for  his  will.  At  the  time  of 
his  death  he  was  constructing  and 
had  practically  completed  a  small 
cottage  or  dwelling  house.  During 
the  construction  of  this  cottage  he 
occupied  a  portion  of  a  bam  on  the 
premises  for  sleeping  purposes  and 
a  place  in  which  to  keep  his  linen  and 
other  personal  effect.  -A  brief 
search  at  this  place  was  made,  but 
no  will  was  found.  A  search  was 
then  made  in  a  safety  deposit  box  at 
the  bank,  rented  by  the  testator, 
but  no  will  was  contained  therein. 
Erastus  M.  Willden,  administrator 
with  will  annexed  (one  of  the  ap- 
pellees herein),  continued  the 
search,  and  eventually  found  the 
will,  inclosed  in  an  envelop,  in 
the  trunk  of  the  testator  in  this  room 
in  the  barn.  The  testimony  is  con- 
flicting as  to  when  he  found  the 
will.  At  the  time  he  founQ  it  the 
envelop*  which  contained  the  will 
waa  open  at  one  end.  There  were 
letters  of  little  importance  and  some 
other  papers  in  this  trunk.  There 
is  some  testimony  to  the  effect  that 
an  abstract  was  among  the  pax)ers 
found  in  the  trunk  with  the  will. 
Erastus  M.  Willden  delivered  the 
envelop  and  the  will  to  the  attorney 
for  the  appellee  Ella  E.  M.  Gilli- 
land, upon  whose  petition  it  was  ad- 
mitted to  probate  on  April  29,  1914.^ 
The  executor  named  in  the  will, 
Lewis  C.  E.  Lateer,  renounced,  and 
Erastus  M.  Willden  was  appointed 
administrator  with  the  will  an- 
nexed. 

The  testimony  tends  to  prove  that 
the  deceased  antl  his  sister,  Ella  E. 
M.  GilKliand,  thought  ai  great  deal  of 
each  other,  and  until  her  marriage 
they  occupied  the  same  home,  and 
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that  he  on  several  occasions  ex- 
pressed himself  to  the  effect  that  he 
wanted  all  his  property  to  go  to  this 
sister.  He  died  June  17, 1911,  leav- 
ing him  surviving  his  brother, 
Erastus  M.  Willden,  his  sisters,  Elia 
E.  M.  Gilliland,  Henrietta  H.  Guin- 
ness, and  Evaline  V.  Dowling,  his 
niece,  Ruth  E.  Willden,  and  his  half- 
brother,  Lewis  C,  E.  Lateer,  his  only 
heirs  at  law.  He  died  seised  in  fee 
simple  of  certain  real  estate  in  Cook 
county. 

The  principal  question  involved  in 
this  case  is  whether  or  not  there 
was  a  cancelation  of  the  will.  The 
record  shows  that  there  appeared  on 
the  face  of  the  will  this  notation: 
''Not  any  good;  changed  my  mind. 
—December  11,  1907."  There  was 
evidence  in  the  record  to  the  effect 
that  this  was  in  the  handwriting  of 
the  testator,  and  it  is  contended  on 
the  part  of  the  appellant  that  this 
shows  an  intent  to  revoke  and  can- 
cel the  will,  and  that  it  also  shows 
actual  cancelation  of  the  same; that 
it  is  a  cancelation,  irrespective  of 
any  crossing  of  lines  of  the  words  of 
the  will;  and  that,  if  the  crossing 
of  lines  is  necessary  to  cancelation, 
the  slightest  crossing  is  sufficient. 
Appellees  contend  that  ev^i  though 
the  notations  were  in  the  handwrit- 
ing of  the  testator  and  show  an  in- 
tention on  his  part  to  cancel  and  re^ 
voke  the  will,  yet  such  acts  were  not 
sufficient  to  constitute  a  revocation 
by  cancelation. 

Section  17  of  the  statute  in  rela- 
tion to  wills  in  this  state  is  as  fol- 
lows: "No  will,  testament  or  codi- 
cil shall  be  revoked,  otherwise  than 
by  burning,  canceling,  tearing  or 
obliterating  the  same,  by  the  testae- 
tor  himself,  or  in  his  presence,  by 
his  direction  and  consent,  or  by 
some  other  will,  testament  or  codi- 
cil in  writing,  declaring  the  same, 
signed  by  the  testator  or  testatrix, 
in  the  presence  of  two  ot  more  wit-» 
nesses,  and  by  them  attested  in  his 
or  her  presence;  and  no  words 
spoken  shall  revoke  or  annul  any 
will,  testament  or  codicil  in  writ- 
ing, executed  as  aforesaid,  in  due 
form  of  law.** 
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The  statute  thus  provides  for  the 
revocation  of  wills  by  burning,  can- 
celing, tearing,  or  obliterating,  or 
by  certain  words  which  shall  be 
written  in  the  form  of  a  new  will, 
which,  if  written  upon  the  instru- 
ment, must  be  signed  by  the  testator 
in  the  presence  of  two  or  more  wit- 
nesses, and  by  them  attested  in  his 
presence.  It  further  provides  that 
no  will  shall  be  revoked  in  any  oth- 
er way,  and  that  no  words  spoken 
shall  constitute  a  revocation  or  an- 
nulment of  any  will,  or  testament, 
or  codicil.  Does  the  writing  of  said 
words  on  the  face  of  the  will  in  the 
manner  referred  to  constitute  a  can- 
celation of  the  will?  As  we  have 
seen,  there  was  no  striking  out  of 
any  of  the  words  of  the  will  by  the 
notation  in  question,  and  only  in  the 
instances  cited  does  the  notation 
touch  any  of  the  words  of  the  will. 
The  Standard  Dictionary  defines 
"cancer*  as  follows :  "To  mark  out 
or  cut  off,  as  by  the  drawing  of  some 
letters  across  to  signify  that  it  is  to 
be  omitted ;  to  blot  or  strike  out,  as 
to  cancel  figures  or  writing." 

Cancelation  has  been  also  defined 
as  the  act  of  crossing  out  a  writing. 
6  Cyc.  281.  Cancelation  of  an  in- 
strument, by  most  approved  lexicog- 
raphers, is  defined 
to  be  a  blotting  out  !SSi?iin.""^"" 
or  striking  out,  and 
has  to  do,  necessarily,  with  the  writ- 
ing on  the  instrument.  It  could  not 
be  said  that  a  will  is  canceled  in  the 
slightest  degree  by  reason  of  marks 
or  scratches  made  upon  blank  places 
on  the  will.  In  order  to  effect  a 
cancelation  there  must  be  an  eras- 
ure, blotting,  or  striking  out  of  some 
portion  of  the  will  itself.  1  Redf . 
Wills,  4th  ed.  138,  A  writing  upon 
the  face  of  the  will  which  does  not 
appear  to  be  written  across  the  lan- 
guage of  the  will  merely  amounts  to 
an  unattested  instrument  or  revoca- 
tion,  and  is  inoperative.  Gardner, 
Wills  259. 

ReAkers,74  App.  Div.461,  77  N. 
Y.  Supp.  643,  was  a  case  similar  in 
point  of  fact  to  the  case  at  bar.  In 
that  case  the  testator  appeared  to 
have  written  on  the  blank  marginal 
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space  on  the  first  page  of  the  will 
the  words,  "This  will  and  codieil  is 
revoked. — Jany.  14/96,"  and  under 
this  line  was  the  signature  of  the 
testator,  "Fredk.  Akers."  It  ap- 
peared that  none  of  the  words  or 
the  signature  was  written  across  the 
writing  of  the  will,  nor  did  they 
come  in  contact  with  said  writing, 
except  that  a  small  portion  of  some 
of  the  letters  in  the  word  "Fredk." 
crossed  over  the  lower  extremities 
of  some  of  the  letters  on  the  third 
line.  The  words  were  not,  however, 
obliterated.  In  that  case  the  court 
found  that  the  testator  had  evident- 
ly sought  to  revoke  his  will  by  writ- 
ing, but  as  he  had  done  no  act  ex- 
cept to  express  his  intention  upon 
the  margin  of  the  paper  upon  which 
the  will  was  written,  it  was  held 
that  such  act  did  not  amount  to  a 
revocation  of  the  will  in  writing, 
and  that  there  could  be  no  such 
thing  as  a  cancelation  of  an  instru- 
ment, either  as  a  physical  fact  or  in 
legal  effect,  unless  the  instrument  it- 
self is  in  some  form  defaced  or  ob- 
literated. 

But  appellant  relies  upon  the  case 
of  Warner  v.  Warner,  87  Vt.  856. 
In  that  case  the  will  Was  written  on 
a  sheet  of  foolscap  paper,  covering 
the  first  page  and  about  one  third  of 
the  second  page.  On  the  last  half 
of  the  second  page  was  written: 
"This  will  is  hereby  canceled  and 
annulled  in  full  this  15th  day  of 
March,  in  the  year  1859."  Signed, 
"I.  Warner."  The  court  in  that  case 
held  that  such  amounted  to  a  cancel- 
ation. We  do  not  adopt  the  view  of 
the  Vermont  court  in  relation  to  the 
cancelation  of  wills,  but  hold  it  to 
be  the  rule  that  in  order  to  consti- 
tute a  revocation  by  cancelation 
such  cancelation  must  be  a  blotting, 
or  striking  out,  or  writing  over  said 
will  or  an  essential  portion  thereof. 


and  must  be  made  with  intent  to  re- 
voke the  will. 

The  great  weight  of  authority  is 
to  the  effect  that  the  mere  writing 
upon  a  will  which  does  not  in  any 
wise  physically  obliterate  or  cancel 
the  same  is  insufficient  to  work  a 
destruction  of  a  will  by  cancelation, 
even  though  the  writing  may  ex- 
press an  intention  to  revoke  and 

cancel.  This  ap-  wiu-revoc 
pears  to  be  the  bet-  tion-^writin* 
ter  rule.  To  hold  '"'•''  '"^•• 
otherwise  would  be  to  give  to  words 
written  in  pencil,  and  not  attested  to 
by  witnesses  nor  executed  in  the 
manner  provided  by  the  statute,  the 
same  effect  as  though  they  had  been 
so  attested.  Where  such  notation 
does  not  in  any  way  obliterate  the 
writing  of  the  will  it  cannot  be  said 
to  cancel,  and  therefore  such  nota- 
tion could  only  be  held  effective  as 
a  revocation  of  the  will  as  a  writing. 
As  this  notation  is  unsigned  and  un- 
attested it  does  not  comply  with  the 
statute  in  relation  to  the  signing 
and  attesting  of  a  revocation  of  a 
will,  as  set  out  in  said  §  17  of  the 
act  relating  to  wills.  We  are  of  the 
view,  therefore,  that  the  testator  did 
not  effectually  cancel  his  will,  and 
that  there  was  no  revocation  of  it  in 
writing,  as  required  by  the  statute. 

There  are  objections  offered  as  to 
the  admissibili^  of  testimony,  but 
we  find  no  reversible  error  therein. 
Likewise  the  instructions  given  by 
the  court  and  objected  to  by  appel- 
lant, as  well  as  those  offered  and  re- 
fused by  the  court,  appear  to  have 
been  a  fair  presentiation  of  the 
theories  of  appellant  and  appellees 
as  to  the  law.  The  circuit  court  in 
its  instructions  to  the  jury  adopted 
the  theory  of  the  appellees,  which, 
as  we  have  seen,  was  the  correct 
one. 

There  being  no  reversible  error  in 
the  record,  the  decree  of  the  Circoit 
Court  will  be  affirmed. 
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I.  Introductory,  833. 
II.  Intent  of  testator,   833. 
III.  Statutory  requisites: 

1.  In  general,  834. 

2.  Ordinary  form  of  tftatutid: 

a.  In  general,    835. 

b.  Writing  separate  from  will, 

836. 

J.  IntrocUictory, 

The  present  note  is  confined,  as  in- 
dicated in  the  title,  to  a  discussion  of 
writings  not  testamentary  in  character 
as  revocations  of  wills.  For  the  pur- 
pose of  the  discussion,  writings  testar 
mentary  in  character  are  treated  as 
including  all  writings  intended  as 
testamentary  dispositions  of  property, 
whether  or  not  the  same  were  effec- 
tual for  that  purpose.  Accordingly, 
cases  passing  upon  the  question 
whether  a  testamentary  disposition 
which  fails  for  some  reason  can  be 
treated  as  a  writing,  for  the  purpose 
of  revoking  the  instrument,  have  been 
excluded.  In  other  words,  the  discus- 
sion is  confined  to  such  writings  as 
were  intended  solely  as  revoking  in- 
struments, or  were  urged  to  be  such. 

When  it  is  alleged  that  a  will  duly 
executed  has  been  revoked,  two  ques- 
tions are  raised:  (a)  Did  the  tes- 
tator intend  to  revoke  it?  (b)  did  he 
comply  with  the  statutory  requisites 
prescribed  for  the  revocation  of  wills  ? 
These  questions  will  be  discussed  in 
the  above  ^rder. 

II.  Intent  of  testator. 

It  is  essential  to  the  revocation  of  a 
will  that  the  testator  intended  to  re- 
voke it.  Not  all  writings  that  have 
been  urged  as  a  revocation  have  evi- 
denced a  clear  intent  to  revoke  the 
will.  A  letter  written  by  the  testator 
to  his  wife,  who  was  the  chief  ben- 
eficiary of  his  will,  advising  and  rec- 
ommending certain  dispositions  of  the 
property,  was  held  not  to  be  a  revoca- 
tion of  any  of  the  devises  in  the  will, 
in  Thruston  v.  Prather  (1904)  25  Ky. 
L.  Rep.  1137,  77  S.  W.  854.  A  will  is 
not  revoked  by  an  interlineation  by 
the  testator  after  its  execution,  stat- 
3  L.R.A.— 53. 


a  Writing  on  will: 

1.  In  general,    837. 

2.  As  a  cancellation,  839. 
8.  Writing   in   connection 

with  some  act  of  can- 
celation,   843. 

ing  that  "this  includes  all  insurance 
policies  which  are  or  may  be  upon  my 
life,"  which  is  signed  by  the  testator. 
Re  Ballard  (1916)  —  Okla-  — ,  155 
Pac.  894.  A  letter  sent  to  an  attorney, 
directing  the  destruction  or  cancela- 
tion of  a  will,  does  not  amount  to  a 
revocation  unless  the  cancelation  or 
destruction  is  carried  into  effect, 
where  the  testator  did  not  intend  by 
the  letter  an  immediate  exercise  of 
his  right  to  revoke  his  will  by  an  in- 
strument in  writing  executed  in  the 
same  manner  necessary  for  publishing 
a  new  will.  Tynan  v.  Paschal  (1863) 
27  Tex.  287,  84  Am.  Dec.  619.  A  pow- 
er of  attorney  executed  by  the  testator 
to  his  wife  is  a  matter  of  no  con- 
sequence, and  can  in  no  sense  be  giv- 
en effect  as  a  revocation  of  a  prior 
duly  executed  will.  Re  Kilborn  (1907) 
5  CaL  App.  161,  89  Pac.  985. 

An  indorsement,  without  date,  in  the 
testator's  handwriting,  upon  the  blank 
leaf  of  a  sheet  upon  which  the  will  is 
written,  in  the  following  words: 
"This  will  is  intended  to  be  altered^ 
and  will  be, — ^time  is  given.  W.,"  is 
not  a  revocation  of  the  will,  Ray  v. 
'Walton  (1819)  2  A.  K,  Marsh.  (KyO 
71,  The  court  argues  that  the  words, 
"this  will,"  import,  "not  an  extinction, 
but  a  recognition  of  it  as  a  will ;  and 
the  subsequent  words,  'is  intended  to 
be  altered^'  that  it  is  to  remain  in  the 
character  in  which  it  is  recognized  by 
the  words  preceding,  viz.,  as  a  will, 
until  the  alteration  is  made;  and  this 
import  is. strengthened. by  tha  words 
which  follow,  viz.,  'and  will  be,  time 
is  given.'  The  fair  import  of  the  sen- 
tence is,  we  think,  that  the  testator 
contemplated,  not  a  revocation,  but  an 
alteration  of  some  of  the  provisions 
of  this  will,  but  intended  that  it  should 
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be  considered  his  will  until  he  should 
alter  it." 

In  Griffin  v.  Griffin  (1790)  4  Ves. 
Jr.  197,  note,  31  Eng.  Reprint,  107, 
note,  a  paper  begun  by  the  testator 
several  days  before  his  death, — days 
in  which  he  was  capable  of  business, — 
was  held  not  to  be  a  revocation  of  his 
will.  It  does  not  appear  in  the  re- 
port of  this  case  what  the  contents  of 
the  paper  were;  the  court  states  that 
the  presumption  of  law  is  that  he  nev- 
er meant  to  finish  the  paper,  or  that 
it  was  intended  only  as  a  draft  for 
consideration. 

It  does  not  appear  in  Durance's 
Goods  (1872)  L.  R.  2  Prob.  &  Div. 
(Eng.)  406,  41  L.  J.  Prob.  N.  S.  60,  26 
L.  T.  N.  S.  983,  20  Week.  Rep.  759, 
infra,  whether  the  person  to  whom  the 
testator  wrote  actually  destroyed  the 
will.  In  that  case,  the  letter,  direct- 
ing the  brother  to  "get  my  will  from 
Mr.  Denman,  which  please  burn  as 
soon  as  you  receive,  without  reading 
it,"  was  held  to  be  a  revocatimi  of  the 
will. 

See  the  writing  involved  in  Brown 
v.  Thorndike  (1834)  15  Pick.  (Mass.) 
388,  which  is  held  to  be  an  actual  in- 
strument of  present  revocation,  by 
which  the  will  was  legally  revoked, 
and  not  a  mere  declaration  of  an  in- 
tent to  revoke  by  some  future  act. 

The  intent  to  revoke  may  be  depend- 
ent upon  the  belief  that  another  will 
has  been  executed,  in  which  event,  in 
case  the  subsequent  will  fails,  there 
has  been  held  to  be  no  revocation. 
Strong's  Appeal  (1906)  79  Conn.  123, 
6  L.R.A.(N.S.)  1107,  118  Am.  St.  Rep. 
138,  63  Atl.  1089.  In  this  case  the 
revocation  of  a  will  was  held  not  to 
be  effected  by  tearing  it  and  writing 
upon  it,  "Superseded  by  the  written 
one,"  where  the  written  one  was  in- 
effectual because  not  properly  execut- 
ed, and  it  was  plain  that  the  revoca- 
tion proceeded  upon  the*  presump- 
tion that  the  written  one  was  valid. 

III.  SUUutorp   requiMteB, 

I.  In  general. 

If  the  writing  does  evidence  an  in- 
tent to  revere  the  will,  the  question 
then  arises  whether  it  is  a  compliance 
with  the  statutory  requisites.    At  com- 


mon  law,  any  act  or  declaration  of  the 
testator  which  evidenced  an  intent  to 
revoke  a  will  was  effectual  for  that 
purpose.  Clark  v.  Ebom  (1813)  6 
N.  C.  (2  Murph.)  234;  Billington  v. 
Jones  (1901)  108  Tenn.  234,  56  L.R.A. 
654,  91  Am.  St.  Rep.  751,  66  S.  W.  1127, 
Even  a  parol  declaration  was  held 
sufficient  Card  v.  Grinman  (1823)  6 
Conn.  164;  Burton  v.  Growell  (1592) 
Cro.  Eliz.  pt.  1,  p.  306,  78  Eng.  Reprint, 
557.  But  this  note  does  not  deal  with 
methods  other  than  writing,  hence 
revocation  by  oral  declarations  have, 
in  general,  been  excluded. 

An  unsigned  writing  was  held  suf- 
ficient in  Clark  v.  Ebom  (N.  C.)  su- 
pra. In  Billington  v.  Jones  (1901)  108 
Tenn.  234,  56  L.R.A.  654,  91  Am.  St. 
Rep.  751,  66  S.  W.  1127,  a  will  was 
held  revoked  by  writing  upon  it  in 
pencil,  and  signing  a  declaration  to 
the  effect  that  "this  will  is  null  and 
void,"  and  stating  to  witnesses  that 
it  Is  killed,  and  filing  it  away  where  it 
remains  for  a  number  of  years  until 
the  testator's  death,  without  referring 
to  it  more  than  once,  and  then  merely 
by  stating  that  testator  would  never 
have  any  peace  about  it. 

The  statute  governing  the  decision 
in  Witter  v.  Mott  (1816)  2  Conn.  87,  is 
not  set  out.  A  will  was  there  held  re- 
voked by  a  declaration  written  and 
subscribed  by  the  testator  on  the  back 
of  his  will,  "This  will  is  invalid."  To 
the  above  statement  the  testator  had 
added  a  reason  for  declaring  the  will 
invalid,  but  the  court  states  that  the 
reason  which  the  testator  had  given 
could  not  change  the  nature  of  the 
act;  that  where  the  words  are  plain 
and  unequivocal,  there  is  no  room  for 
construction  or  conjecture  as  to  the 
intent,  on  the  question  of  statutory 
compliance.  It  is  stated  not  to  be 
necessary  "that  the  revocation  of  a 
will  should  be  attested  by  three  wit- 
nesses. It  is  sufficient  to  be  in  writ- 
ing; and  then  it  may  be  proved  like 
any  other  instrument."  In  Card  v. 
Grinman  (Conn.)  supra,  holding  that 
a  will  may  be  revoked  by  an  oral  dec- 
laration of  the  testator  that  it  is  not 
his  will,  and  an  order  that  it  be  de- 
stroyed, although  the  devisees  named 
therein  took  it  out  of  his  possession^ 
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and  induced  him  to  believe  that  they 
had  destroyed  it,  but  fraudulently  pre* 
served  it,  the  couit,  referring  to  the 
statement  in  Witter  v.  Mott  (Conn,) 
supra,  to  the  effect  that  it  is  sufficient 
for  a  revocation  to  be  in  writing,  states 
that  the  expression  as  to  writing  must 
have  been  the  individual  opinion  of 
the  judge,  as  between  a  writing  unwit- 
nessed and  unsealed,  and  a  declaration 
proved  by  parol,  there  is  no  essential 
difference,  neither  of  them  being  spec- 
ialties, but  both  evidences  precisely 
of  the  same  grade. 

It  seems  that  the  statute  governing 
the  case  of  Brown  v.  Thorndike  U834) 
15  Pick.  (Mass.)  388,  required  no  at- 
testation for  the  revocation  of  a  will 
of  personal  property.  In  this  case 
words  written  on  the  will,  immediate- 
ly under  the  attestation,  to  the  effect 
that  "it  is  my  intention  at  some  future 
time  to  alter  the  tenor  of  the  above 
will ;  or  rather  to  make  another  will ; 
therefore,  be  it  known,  if  I  should  die 
before  another  will  is  made,  I  desire 
that  the  foregoing  be  considered  as 
revoked  and  of  no  effect,"  signed 
by  the  testator,  were  held  to  be  a  rev- 
ocation of  the  will. 

A  will  was  held  to  be  revoked  in 
Walcott  V.  Ochterlony  (1887)  1  Curt. 
Eccl.  Rep.  (Eng.)  580,  where  a  letter 
was  written  for  a  testatrix  to  a  rel- 
ative, asking  him  to  write  the  cus- 
todian of  the  will,  ''and  request  him  to 
destroy"  it;  that  she  "wishes  it  might 
be  destroyed  without  delay,"  and 
where  shortly  thereafter  .a  letter  was 
written  for  the  testatrix  directly  to 
the  custodian,  mentioning  the  previous 
letter  to  the  relative,  and  stating  that 
the  writer  was  desired  to  ask  the  rel- 
ative "to  write,  and  request  you  to 
destroy"  the  will,  whereupon  the  cus- 
todian indorsed  on  the  envelop  of  the 
will,  '*This  will  to  be  destroyed  as  per 
Mrs.  Boyle's  letter  to  Captain  Walcott 
and  J.  George,"  and  sent  the  will  to 
the  testatrix,  who  died  before  its  ar- 
rival, in  the  intention  to  revoke  the 
will  and  in  the  belief  that  it  was  re- 
voked. The  theory  of  the  court  is  not 
altogether  clear.  After  stating  that 
the  Statute  of  Frauds  provides  that 
no  will  in  writing  of  personal  estate 
ahkl]  be  repealed,  nor  any  clause  or 


bequest  therein  altered  or  changed  by 
any  words,  the  court  asks  the  ques- 
tion, Is  this  a  revocation  by  words? 
In  answering  this,  the  court  states: 
"I  apprehend  not;  the  deceased  did  not 
say,  *I  revoke  my  will,'  but  in  effect 
says,  'Mr.  George  is  in  possession  of 
my  wilV;  I  am  not  able  to  destroy  it 
myself,  but  I  desire  that  he  will  de- 
stroy it,'  and  this  amounted  to  a  pros* 
ent  intention  absolutely  to  revoke, 
which  was  written  down  at  the  time, 
approved  of  by  the  deceased,  and  by 
her  direction  communicated  to  the  per- 
son in  whose  custody  the  will  was. 
It  was  an  absolute  direction  to  revoke, 
reduced  to  writing  in  the  deceased's 
lifetime.  There  is  nothing  in  the  Stat- 
ute of  Frauds  which  prevents  such 
revocation  having  effect,  and  it  is  clear 
that,  prior  to  that  statute,  a  will  might 
be  so  revoked.'* 

2,  Ordinary  form  of  statute, 
a.  In  general,       -•;     y 

Three  ways  are  provided  in  the 
most  usual  form  of  statute  for  the 
revocation  of  a  will,  viz.:  (1)  A  sub- 
sequent will  or  codicil;  (2)  a  writing 
executed  with  the  formalities  essen- 
tial to  the  execution  of  a  will;  and  (3) 
by  burning,  tearing,  or  canceling  the 
will  with  intent  to  revoke  the  same. 
The  language  used  in  the  provision  as 
to  the  third  method  varies  in  different 
lurisdictions.  The  English  Wills  Act 
(§  20)  and  the  Ontario  Act  (Wills  Act 
of  Ontario,  Rev.  Stat.  [Ont.]  1897, 
chap.  128,  §  22)  provide  that  "no  will 
or  codicil,  or  any  part  thereof,  shall  be 
revoked  otherwise  than  as  aforesaid, 
or  by  another  will  or  codicil  executed 
in  manner  hereinbefore  required,  or 
by  some  item  declaring  an  intention  to 
revoke  the  same,  and  executed  in  the 
manner  in  which  a  will  is  hereinbefore 
required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroy- 
ing the  same,  by  the  testator,  or  by 
some  person  in  his  presence,  and  by 
his  direction  with  the  intention  of  re- 
voking the  same."  The  words,  "other- 
wise than  as  aforesaid,"  in  the  first 
part  of  the  above  statute,  refer  to 
revocation  by  marriage  or  change  of 
circumstances.  Revocation  by  cancel- 
ing is  absent  from  this  provision.  The 
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variat^ozui )  in  tbe  staijute  empbaaute 
the  necessity  of  eonsultinsr  thecontenoe 
porary  statute  in  tbe  jurisdiction  in 
which  the  Question  arises. 

With  the  first  of  the  above  methods 
of  revocation,  that  is,  by  subsequent 
will  or  codicil,  this  note  has  nothing 
to  do;  as  above  stated,  the  note  is  con- 
fined to  writings  not  testamentary. 

The  writings  which  have  been  urged 
as  revoking  instruments  have  been 
divided,  for  the  purpose  of  this  dis- 
cussion, into  two  classes,  viz.:  (a) 
Writings  separate  and  apart  from  the 
will,  and  (b)  writings  upon  the  wilL 

b.  Writing  separate  from  trill. 

It  is  clear' under  the  above  statute, 
and  it  has  been  so  held,  that  if  there 
is  a  separate  writing,  showing  an  in- 
tention to  revoke  the  will,  which  does 
comply  with  the  necessary  formalities, 
the  will  is  revoked.  Seymour's  Suc- 
cession (1896)  48  La.  Ann.  993,  20  So. 
217;  Bayley  v.  Bailey  (1849)  5  Cush. 
(Mass.)  245;  Re  Backus  (1900)  49 
App.  Div.  410,  63  N.  Y.  Supp.  544; 
Chestnut  v.  Capey  (1916)  45  Okla.  754, 
146  Pac.  589;  Eyre's  Goods  [1905]  2 
Ir.  R.  540. 

Thus,  it  may  be  revoked  in  a  deed 
of  trust  which  contains  express  words 
of  revocation.  See  Re  Backus  (1900) 
49  App.  Div,  410,  68  N.  Y.  Supp.  544. 
A  will  was  held  revoked  in  Eyre's 
Goods  (Ir.)  supra,  by  a  letter  direct- 
ed to  a  daughter  of  the  testatrix,  statr 
ing:  "My  will  is  to  be  destroyed,  and 
your  father's  kept  safe,"  signed  by 
the  testatrix,  and  properly  witnessed. 

See  Bayley  v.  Bailey  (1849)  5  Cush. 
(Mass.)  245,  infra. 

If  the  writing  does  not  comply  with 
the  statute  it  does  not. revoke  the  will. 
Thus,  a  separate  paper  declaring  a 
revocation  of  the  testator's  will,  signed 
by  him,  but  not  attested  as  required 
by  statute,  does  not  revoke  the  will. 
Nelson  v.  Public  Administrator  (1852) 
2  Bradf.  (N-  Y.)  210. 

In  the  execution  of  a  separate  writ- 
ing, it  is  not.  necessary  to  declare  it 
to  be  a  last  will  and  testament,  al- 
though this  is  one  of  the  formalities 
required  by  statute  in  the  execution 
of  wills.  Bayley  v.  Bailey  (MaB8,) 
and  Re  Backus  (N...Y.)  supra.  The 
i:ourt  in  Re  BJ^ckus    (N,  Y,)..  supra* 


dealing  with  a  revocation  in  a  deed  of 
tru^t,  saya  that  ""the  statute  permitting 
a  revocation  of  a  wiU  by  's<Hne  other 
writiiig,'  and  requiring  that  it  should 
be  executed  with  the  same  formality 
as  a  will,  ki  not  to  be  construed  as 
meaning  that  the  other  writing,  which 
is  not  a  will,  should  erroneously  be 
characterised  as  such  by  the  person 
executing  it.  In  other  words,  it  would 
be  an  unreasonabie  construction  to 
give  the  statute,  to  hold  that  every 
literal  and  verbal  expression  required 
in  the  publication  of  a  will  should  be 
applied  to  other  paper  writings,  when 
it  is  evident  that  such  language,  when 
80  used,  would  be  an  untrue  statement, 
and  not  applicable  or  germane  as  in* 
dicative  of  the  character  of  such  other 
writing.  .  .  .  What  is  evidently 
meant  by  the  statute  is  that  the  for- 
mality required  in  the  making  of  a 
will  shall  be  applied  to  a  paper  of 
revocation,  so  far  as  the  latter,  from 
its  nature  and  character,  is  susceptible 
of  having  the  same  formality  ob- 
served." 

Under  a  statute  authorizing  the  rev- 
ocation of  a  will  by  a  writing  executed 
with  the  formality  necessary  for  the 
execution  of  a  will,  it  is  not  essential 
to  a  valid  revocation  that  there  be  an 
affirmative  disposition  of  property  in 
the  writing;  a  writing  merely  revok- 
ing tiie  will  is  sufficient.  Seymour's 
Succession  (1896)  48  La.  Ann.  998, 
20  So.  217. 

A  separate  writing  need  not  be  pro- 
bated. Rudy  V.  Ulrich  (1871)  69  Pa. 
177,  8  Am.  Rep.  238  (obiter).  In  fact 
it  has  been  held  not  to  be  entitled  to 
probate.  Praser's  Goods  (1869)  L.  R. 
2  Prob.  &  T>iV.  (Eng.)  40,  39  L.  J.  Prbb. 
N.  S.  20,  21  L.  T.  N.  S.  680,  18  Week. 
Rep.  268.  But  there  is  some  uncertain- 
ty about  the  probate  of  such  writings. 
In  Hicks's  Goods  (1869)  L.  R.  1  Prob. 
&  Div.  (Eng.)  688,  38  L.  J.  Prob.  N.  S. 
65,  21  L.  T.  N.  S.  800,  letters  of  admin- 
istration were  issued  ^ith  the  revok- 
ing writing  annexed,  by  the  same 
jndge  who  decided  Eraser's  Goods 
(Eng.)  supra.  In  Eraser's  Goods  th^ 
judge  states  that,  in  the  case  of  Hieks's 
Goods,  the  writing  did,  ''perhaps,  do 
something  more  than  merely  revoke 
the  will,  .while  in  this  case  it  stops  at 
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a  revocation/'  In  Durance's  Goods 
(1872)  L.  R.  2  Prob.  «  Div.  (En^r.) 
406,  41  L.  J-  Prob.  N.  S.  Sa  2^  L.  T. 
R  S.  988»  20  Week.  Rep.  759.  a  letter 
addressed  to  the  testntor'^  mother^  and 
witnessed  as  required  by  law  for  a 
writing  revoking  a  wiU>  was  beld  to  be 
a* revocation  of  the  will*  and  also  to  be 
of  a  testamentary  .character, .  so  that 
administration  with  tb«  letter  annexed 
was  granted.  In  ToomeJr  v.  Sobinska 
[1907]  L.  R.  P.  (Eng.)  106,  76  L.  J. 
Prob.  N.  S.  19,  96  L.  T,  N.  S..475,  a 
grant  of  letters  of  administration  was 
directed  to  go  as  uppn  ii^testacy,  with- 
out annexing  the  paper  revoking  the 
will,  but  with  the  note  that  the  grant 
was  made  in  conseqiience  of  the  execur 
tion  of  the  revoking  ii^strument.  Ad- 
ministration was  granted  in  Hub* 
bard's  Goods  (1865)  L.  R.  1  Prob.  & 
Div.  (Eng.)  53,  85  L.  J.  Prob.  N.  S. 
27,  with  a  codicil  annexed  which  pur* 
ported  to  revoke  previous  wills.  In 
this  case,  so  far  as  appeared,  there  was 
no  previous  will  to  revoke. 
.  A  letter  by  a  resident  of  Massachu- 
setts while  in  the  state  of  New  York, 
directed  to  the  custodian  of  his  will, 
stating:  "It  is  my  wish  that  the  will 
that  I  made  be  destroyed  and  my  es- 
tate settled  according  to  law,"  signed 
by  the  testator,  and  witnessed  accord- 
ing to  the  law  of  New  York  relating 
to  the  execution  of  wills,  so  as  to  en- 
title it  to  probate  in  that  state,  was 
held  to  be  a  testamentary  writing  and 
entitled  to  probate  in  Massachusetts, 
where  it  operated  as  a  revocation  of 
the  testator's  wilL  Bayley  v.  Bailey 
(1849)  5  Gush.  (Mass.)  245. 

e.  Writing  on  wilU 

Im  in  getteral. 

It  is  clear  that  under  the  above 
statute  a  writing,  even  though  it  be 
on  the  will  itself,  which  is  not  exe- 
cuted With  the  formalities  requisite 
for  the  execution  of  Wills,  cannot  re^ 
voke  a  valid  win  und^r  the  second 
method.  This  is  conceded  rather  than 
decided  in  many  cases.  Howard  v. 
Hunter  (1902)  115  Ga;  357,  90  Am.  St: 
Rep.  121,  41  S.  E.  «»8;  Oetjen  v.  Oet- 
jen  (1902)  115  Ga.  1004,  42  S.  E.  887. 
A  statement  to  the  eifect  that  such  a 
writing  cannot  revoke  the  will  some- 


tiihes  appeari^.'  Opinion  of  snrrorgate 
in  Delafield  v.  Parish  (1857)  1  Redf. 
<N.  ¥♦)  1,  decision  of  ^surrogate,  af^* 
firmed  by  the  supreme  court  in  (1858) 
42  Barb.  274,  and  by  the  court  of  ap^ 
peals  in  (1862)  25  N.  Y.  9.  And  in 
other  cases  this  provision  of  the  stat* 
ute  is  stated  to  be  mandatory.  Re 
Akers  (1902)  74  App.  Div.  461,  77 
N.  Y.Supp.  643,  affirmed  in  (1903)  17S 
N.  Y.  620,  66  N.  E.  1108. 

Accordingly,  it  is  held  that  a  writ- 
i'ng  by  the  testator  on  the  will,  to  the 
effect  that  it  is  ''canceled,"  or  is 
•'void,"  or  is  ''revoked,"  or  is  '^obso- 
lete,"  which  is  not  executed  wii^  the 
formalities  necessary  for  the  execu* 
tion  of  a  will,  does  not,  as  a  writing, 
revoke  the  will.  Howard  v.  Hunteif 
(6a.)  supra  (writing  across  back  of 
paper,  and  signing,  the  words :  "This 
will  is  made  void  by  one  of  more  re- 
cent date") ;  Oetjen  v.  Oetjen  (Ga.) 
supra  (entry  upon  the  last  page  of  a 
will,  and  signing,  of  the  words :  "This 
my  will  and  testament  is  of  no  avail 
and  null  and  void") ;  Re  Akers  (N.  Y.) 
supra;  Re  Miller  (1906)  50  Misc.  70, 
100  N.  Y.  Supp.  344;  Re  Barnes  (1912) 
76  Misc.  882,  136  N-  Y.  Supp.  940;  Re 
Hildenbraiid  (1914)  87  Misc.  471,  150 
N.  Y.  Supp.  1067;  Lewis  v.  Lewis 
(1841)  2  Watts  &  S.  (Pa.)  465  (*'ob. 
solete"  on  the  margin  of  the  first 
page) ;  Warner  v.  Warner  (1864)  37 
Vt.  356;  Brewster's  Goods  (1859)  6 
Jur.  N.  S.  (Eng.)  66,  29  L.  J.  Prob. 
N.  S.  69;  Fischer  v.  Popham  (1875) 
L.  R.  3  Prob.  &  Div.  (Eng.)  246,  38  L. 
T.  N.  S.  281,  28  Week.  Rep.  688;  Adam- 
son's  Goods  (1875)  L.  R.  3  Prob.  &  Div. 
(Eng.)  258;  Re  Mulholland  (1915) 
84  Ont  L.  Rep.  24^,  24  f).  L.  R.  786. 

See  Delafleld   v.   Parish    (N..  Y:) 
supria. 

See  Gosling's  Goods  (1886)  L.  R.  11 
Prob.  Div.  (Eng,)  79,  55  L.  J.  Prob. 
N.  S.  27,  34  Week.  Rep.  492,  50  J.  P. 
268,  infra. 

In  Re  Akers  (N.  Y.)  supra,  there 
appeared  npon  a  will,  written  upon 
legal  cap  paper  to  the  left  of  the  usual 
marginal  line,  words  in  the  handwrit* 
ing  of  t^e  testatoi*  to  the  effeet  that 
"this  will  and  codicil  is  revoked,  Jany. 
14/96,^'  and  under  this  line  was  the 
signature  of  the  testator.     Ncme  of 
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the  words  of  this  sentence  and  signa- 
ture was  written  across,  nor  did  they 
come  in  contact  with  any  of  the  writ- 
ing of  the  will,  except  that  a  small 
portion  of  the  lower  extremity  of  some 
of  the  letters  in  the  signature  crossed 
three  of  the  lower  extremities  of  the 
letters  on  three  lines;  the  words  and 
letters,  however,  were  perfect  in  them- 
selves and  not  in  the  slightest  degree 
obliterated;  there  appeared  two  pages 
on  which  a  codicil  had  been  written, 
and  on  the  left-hand  margin  of  the 
second  page  of  what  purported  to  be 
the  codicil,  but  in  no  wise  crossing  or 
canceling  the  writing  thereon,  ap- 
peared the  following:  "This  codicil 
and  will  is  revoked.  Jany.  14/96,"  and 
this  was  sifirned  by  the  testator.  On 
the  back  of  the  first  page  of  what 
purported  to  be  a  codicil  were  written 
the  words,  ''Revoked,  Jany.  14,  1896," 
and  this  was  signed  by  the  testator. 
This  writing  was  held  not  to  be  a  com- 
pliance with  the  statute,-  and  there- 
fore not  a  revocation  of  the  will.  In 
Re  Hildenbrand  (1914)  87  Misc.  471, 
150  N.  Y.  Supp.  1067,  the  drawing  of 
diagonal  lines  across  a  paragraph  in 
a  will,  and  writing  the  word  ''can- 
celed" upon  it  in  ink,  are  held  not  to 
amount  to  a  revocation  of  this  para- 
graph in  writing  within  the  meaning 
of  such  a  provision  in  a  statute. 
Drawing  a  pen  through  the  various 
letters  in  his  signature  by  a  testator, 
and  writing  below  the  signature,  "I 
hereby  revoke  this  will,  made  by  me, 
May  28th,  1885,"  and  dating  and  ini- 
tialing the  same,  which  writing  was 
witnessed  by  the  testator's  wife,  do 
not  constitute  a  writing  executed 
in  accordance  with  the  Ontario  Stat- 
ute of  Wills,  and  therefore  cannot 
revoke  the  will.  Re  Mulholland 
(1915)  34  OnjL  L.  Rep.  242,  24  D.  L.  R. 
785. 

A  writing  upon  the  will  itself,  de- 
claring that  clauses  of  the  will  re- 
lating to  a  specified  beneficiary  should 
cease  and  be  void,  which  writing  was 
signed  by  witnesses,  but  not  by  the 
testator,  has  been  held  ineffectual  as 
a  revocation.  Hilton  v.  King  (1682) 
3  Lev.  (Eng.)  86. 

Some  cases  have  considered  only 
in  a  general  way  whether  the  writing 


effected  a  revocation,  and  not  with 
reference  to  specific  provisions  of  %he 
statute.  In  Brewster's  Goods  (1859) 
6  Jur.  N.  S.  (Eng.)  56,  there  was  held 
to  be  no  sufficient  act  in  law  to  effect 
a  revocation  where  the  testator  wrote 
the  words,  "Canceled — ^WmJ  B.^" 
across  each  signature  to  the  will,  and, 
below  the  names  of  the  attesting  wit- 
nesses, had  written  the  words :  "Mem. 
— I  hereby  declare  this  will  revoked, 
and  altogether  canceled,  the  bequest 
and  other  arrangements  being  ren- 
dered nugatory  by  the  sale  of  my  prop- 
erty. ...  I  intend  to  make  another 
will,  whereupon  I  shall  destroy  this. 
Wm.  Brewster."  In  Fischer  v.  Pop- 
ham  (1875)  L.  R.  3  Prob.  &  Div. 
(Eng.)  246,  33  L.  T.  N.  S.  231,  23 
Week.  Rep.  683,  a  will  and  codicil  were 
held  not  revoked  where  it  appeared 
that  the  signature  of  the  testatrix  at 
the  foot  of  the  first,  third,  and  last 
sheets  of  the  will  had  been  struck 
through  with  a  pen,  and  a  memoran- 
dum in  her  handwriting  added  on  the 
last  sheet,  to  the  effect  that  "I,  Eliza- 
beth Hogg,  declare  this  will  to  be  null 
and  void.  Clewer  Hill  House,  May  28, 
1873,"  and  the  signature  of  the  tes- 
tatrix at  the  end  of  each  sheet  of  the 
codicil  had  been  crossed  out,  and  a 
memorandum  written  under  the  last, 
to  the  effect  that  "this  will  is  null 
and  void.  Elizabeth  Hogg,"  neither 
memorandum  being  attested.  A  will 
as  originally  written  was  admitted  to 
probate  in  Adamson's  Goods  (1875) 
L.  R.  3  Prob.  &  Div.  (Eng.)  253,  al- 
though some  passages  had  been  struck 
through  with  a  pen,  and  opposite  to 
these  was  written,  "Canceled.  J.  A." 
words  which  had  also  been  written 
opposite  to  another  passage,  which 
was  not  struck  through. 

But  in  Gosling's  Goods  (1886)  L.  R. 
11  Prob.  Div.  (Eng.)  79,  where  the  tes- 
tator had  obliterated  by  means  of 
thick  black  ink  marks,  the  whole  of  the 
first  codicil  to  his  will,  including  his 
own  signature  and  the  subscriptions  of 
the  attesting  witnesses,  and  had  writ- 
ten at  the  foot  of  the  obliterated  codi- 
cil the  following  words :  "We  are  wit- 
nesses to  the  erasure  of  the  above, 
October  10»  1881,"  this  writing  being 
signed  by  two  witnesses,  and  the  sig- 
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nature  of  the  testator  appearing  in 
conjunction  therewith.  The  court,  in 
holding  that  the  codicil  was  revoked 
upon  a  motion  on  behalf  of  the  execu* 
tore  to  declare  that  the  words  were 
a  writing  declaring  an  intention  to 
revoke,  within  §  20  of  the  Wills  Act, 
states :  'The  intention  of  the  testator 
is  so  manifest,  and  the  writing,  though 
it  does  not  come  up  quite  to  the  letter 
of  the  statute,  is  so  clearly  within 
its  intention  that  I  grant  the  applica* 
tion  and  exclude  the  first  codicil  from 
probate.' 
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2.  As  a  cancelation* 

In  many  of  the  cases  in  which  there 
was  a  writing  upon  the  will  itself  of 
some  word  or  words  indicating  an  in- 
tent to  revoke  the  will,  it  has  been 
urged  that  this  amounts  to  a  cancela- 
tion within  the  meaning  of  the  statute 
providing  for  this  method  of  revoca- 
tion, and  therefore  revokes  the  will,  al- 
though the  writing  is  not  executed 
with  the  necessary  formalities  for  the 
execution  of  wills.  As  subsequently 
appears,  a  majority  of  courts  deny  this 
contention.  It  is  held  that  a  revoca- 
tion by  cancelation  cannot  result,  even 
though  there  is  an  intent  to  revoke, 
unless  some  material  portion  of  the 
will  is  obliterated  or  canceled.  How- 
ard V.  Hunter  (1902)  115  6a.  357,  90 
Am.  St.  Rep.  121,  41  S.  E.  638;  Oetjen 
V.  Oetjen  (1902)  115  Ga.  1004,  42  S. 
E.  387.  Again,  it  has  been  stated  that 
there  can  be  no  such  thing  as  the 
cancelation  of  an  instrument,  either 
as  a  physical  fact  or  as  a  legal  in- 
ference, unless  the  instrument  itself 
is  in  some  form  defaced  or  obliterated. 
This  court  continues:  "A  mere  writ- 
ing upon  a  will,  which  does  not  in  any 
wise  physically  obliterate  or  cancel 
the  same,  is  insufficient  to  work  a  de- 
struction of  the  will  by  cancelation, 
even  though  the  writing  may  express 
an  intention  to  revoke  and  cancel.'* 
Re  Akers  (1902)  74  App.  Div.  461,  77 
N.  Y.  Supp.  643,  affirmed  in  (1903) 
173  N.  Y.  620,  66  N.  £.  1103.  And  see 
DowLiNG  V.  GiLLiLAND  (reported  here- 
with) ante,  82». 

Accordingly,  a  writing  upon  the  will 
of  words  to  the  effect  that  the  will 
is  "revoked,"  or  '"made  void,"  or  is 


''obsolete,''  in  such  a  way  that  there 
is  no  obliterating  or  canceling  or  de- 
stroying of  any  words  of  the  will  it- 
self, is  held  not  to  be  a  canceling  and 
therefore  not  to  be  a  revocation.  How- 
ard V.  Hunter  (Ga*)  supra  (the  words : 
"This  will  is  made  void  by  one  of  more 
recent  date,''  were  written  on  the  back 
of  the  will  as  folded  and  sisrned  by 
testator) ;  Dowlin€  v.  GillUjAND  (re- 
ported herewith) ;  Re  Akers  (N.  Y.) 
(see  supra  for  facts) ;  Re  Miller 
(1906)  50  Misc.  70,  100  N.  Y. 
Supp.  344  (holding  a  statement  signed 
by  testator,  indorsed  en  the  back 
of  a  will,  to  the  effect  that  it  is 
revoked,  not  a  cancelation) ;  Lew- 
is V.  Lewis  (1841)  2  Watts  &  S. 
(Pa.)  455  (testator  wrote  word  "ob- 
solete" on  margin  of  first  page) .  But 
see  Evans's  Appeal  (Pa.)  infra; 
Ladd's  Will  (1884)  60  Wis.  187,  50 
Am.  Rep.  366, 18  N.  W.  734,  where  tes- 
tatrix, whose  will  was  written  on  the 
first  page  of  a  double  sheet  of  paper, 
wrote  and  signed  on  the  fourth  or  out- 
side page,  the  words,  ''I  revoke  this 
will." 

It  is  stated,  obiter,  in  Re  Shelton 
(1906)  143  N.  a  218,  55  S.  E.  705,  10 
Ann.  Cas.  531,  to  be  clear  that  the 
words,  'This  will  I  this  day  make  void 
and  of  no  effect,"  dated,  signed,  and 
written  in  ink  on  the  margin  of  the 
will,  do  not  revoke  the  same  by  can- 
celing, tearing,  or  obliterating  it;  but 
it  was  found  as  a  matter  of  fact,  in 
this  case,  that  the  writing  alleged  was 
not  made  by  the  testator. 

In  some  cases  the  words  were  writ- 
ten across  words  in  the  will,  and  then 
the  question  has  been  held  to  be 
whether  the  words  so  written  across 
were  material. 

There  was  held  to  be  no  cancela- 
tion of  a  material  portion  of  a  will, 
by  writing  across  a  word  in  a  sentence 
in  the  last  line  of  the  will,  which 
stated  merely  that  a  word  in  the  will 
had  been  changed  before  signing,  the 
words,  'This  my  will  and  testament 
is  of  no  avail,  and  null  and  void,"  even 
if  the  mere  writing  across  a  word  in 
a  will,  leaving  the  same  perfectly  legi- 
ble, can  be  said  to  be  an  obliteration 
or  cancelation  within  the  meaning  of 
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the  statute.     Oetg'erli  v.  Oefj^en'  (6a.) 
supra. 

See  Re  Akers  (N.  Y«)  supra,  and 
DowLiNG  V.  GiLLiLAND  (reported  here- 
with) ante,  829. 

But  if  the  words  indicating  an  intent 
to  revoke  the  will  are  written  upon 
the  writing  which  composes  the  will 
in  such  a  manner  that  many  words  of 
the  will  are  crossed  there  is  a  can- 
celation.   Re  Barnes  (1912)  76  Misc. 
382,  136  N.  Y.  Supp.  940.    In  this  case 
there  were  written  with   red  pencil 
upon  the  face  of  the  will  the  words, 
"Null  and  void,"  which  were  signed  by 
the  testator  and  dated.    None  of  the 
words  in  red  pencil  extended  to  the 
margin  of  the  page,  but  every  sen- 
tence of  the  will  which  contained  any 
disposition  Of  property  was  in  some 
part  intersected  by  the  legend  of  revo- 
cation, except  that  the  new  writing 
did  not  reach  the  words  with  which 
the  first  sentence  closed,  viz.,  "revok- 
ing all  former  wills  by  me  at  any  time 
made."    The  signature  upon  the  orig- 
inal writing  was  touched  by  a  part  of 
the  signature  to  the  revoking  phrase. 
In  holding  that  this  amounted  to  a 
cancelation,  the  court  states  that  the 
"marks  intersecting  the  face  of  the 
will  are  such  in  extent  and  material 
that  they  would   undoubtedly  be   re- 
garded as  an  act  of  cancelation,  if  they 
did  not  take  the  form  of  written  words, 
and  the  intent  of  revocation  should 
appear.    Have  they-  any  less  or  other 
significance  if  they  are  found  to  as- 
sume a  legible  character?    .    .    .    The 
only  oflice  which  lines  upon  the  face 
of  a  will  need  fulfil,  in  order  to  invoke 
the  warrant  of  the  statute  quoted  su- 
pra, is  that  they  shall  be  a  manual 
indication  by  the  testator  of  the  men- 
tal conception  that  he  intends  to  an- 
nul his  will.    Their  form  and  extent  or 
other  essence  are  all  totally  unimport- 
ant, so  long  as  they  are  a  physical 
token  of  the  inward  intent.     If  the 
marks,  in  the  light  of  all  surround- 
ings,   symbolize   this   purpose,    their 
mission  is  performed,  whether  they  be 
plain  or  fantastic,  mechanical  or  ver- 
bally intelligible.    Tho)igh  traced  in 
the  form  of  letters,  the  lines  in  this 
case  were  drawn  across  the  will  with 


the  statubivy  intent  that  it  should 
thereby  become  null  and  void." 
:  la  Re  Wellborn  (1914)  165  N»  C. 
686^  81  S.  E.  1023,  there  seems  to  have 
been  nd  question  but  that  the  word8» 
-'Canceled  by  Isaac  C.  Wellborn,"  in 
tiie  handwriting  of  %he  decease^ 
across  the  will,  amounted  to  a  can- 
celation, at  least  of  the  part  over 
which  it  was  written,  the  question 
being  wheidier  it  did  not. amount  to  a 
cancelation  of  the  entire  instrument. 
The  same  words  were  written  on  two 
parts  of  the  will.  The  latter  place  at 
which  they  appeared  contained  the 
clause  designating  the  executors  and 
including  the  date.  There  was  also 
a  tear,  indicating  an  intention  to  re- 
voke, in  this  case. 

Interlineations  and  erasures,  made 
in  a  will  by  direction  of  the  testator 
with  the  purpose  of  revoking  it,  were 
held  to  amount  to  a  canceling  or  ob- 
literating of  the  will,  sufficient  to 
carry  out  the  intention  of  the  testa- 
tor, in  Bohanon  v.  Walcot  (1836)  1 
How.  (Miss.)  336,  29  Am.  Dec.  681. 

As  shown  above,  the  Ontario  Wills 
Act  does  not  provide  for  revocation 
by  cancelation,  but  does  provide  Tor 
revocation  by  "burning,  tearing,  or 
otherwise  destroying  the  same."  The 
acts  done  by  the  testator  in  Re  Mul- 
holland  (1915)  34  Ont.  L.  Rep.  242, 
24  D.  L.  R.  785,  supra,  were  held  not 
to  amount  to  a  revocation  within  the 
meaning  of  the  words,  "otherwise  de- 
stroying the  same,"  as  used  in  the  act. 

The  foregoing  cases  require  that 
some  part  of  the  written  words  mak- 
ing up  the  will  be  defaced  or  obliterat- 
ed. A  contrary  view  has  been  taken, 
and  it  is  held  in  Pennsylvania  and  Ver- 
mont that  it  is  a  cancelation  within  the 
meaning  of  the  statute,  for  a  testator 
to  write,  "canceled,"  or  "canceled  and 
annulled,"  or  words  of  similar  import 
in  such  a  position  as  to  become  an  in- 
separable part  of  the  instrument,  al- 
though none  of  the  writing  of  the  will 
is  touched  thereby.  Evans's  Appeal 
(1868)  58  Pa.  288;  Warner  v.  Warner 
(1864)  37  Vt.  356. 

Not  all  the  cases  adhering  to  the 
above  theory,  that  the  writing  of  such 
Words  upon  the  will  in  such  a  way  as 
not  to  deface  or  obliterate  the  writing 
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does  not  constitate  a  cancelatioii  w|th* 
tn  the  meaning  of  the  statute,  involved 
facts  which  would  bring  them  within 
the  rule  of  the  Pennsylvania  and  Ver<- 
mont  cases.  This  is  true  of  the  case 
of  Ladd's  Will  (Wis.)  supra,  but  the 
Wisconsin  court  expressly  disapproves 
of  the  theory  of  Evans's  Appeal  and 
Warner  v.  Warner. 

As  stated,  the  writing  involved  in 
the  Pennsylvania  and  Vermont  cases 
was  upon  such  parts  of  the  will  as  to 
be  inseparable  from  it,  and  this  is  a 
condition  of  such  writing  being  a  caur 
eolation,  according  to  both  courts. 
Both  the  supreme  court  of  Vermont 
and  that  of  Pennsylvania  distin- 
guished the  eases  at  bar  from  that 
of  Leii^is  V.  Lewis  (1841)  2  Watts  &  S. 
(Pa.)  455,  by  saying  that,  in  the  liowis 
Case,  the  word  ''obsolete"  was  so 
placed  upon  the  paper  that  it  might 
be  separated  and  leave  the  written 
part  of  the  will  entire  and  intact, 
while,  in  the  Warner  Case,  the  su- 
preme court  of  Vermont  states  that  the 
act  of  the  testator  was  done  not  only 
upon  the  paper  on  which  the  will  was 
written,  but  upon  such  a  part  of  it 
as  always  to  go  with  that  part  of  the 
will  which  contained  the  disposition 
of  the  property, — ^not  indeed  on  the 
face,  but  on  the  back  of  such  disposi- 
tion. 

The  facts  in  the  Pennsylvania  case 
detract  somewhat  from  that  case  as 
authority  for  the  rule  announced 
therein.  The  will  there  involved  was 
signed  twice  by  the  testator,  once  in 
the  ordinary  position,  and  once  after 
a  provision  added  to  the  will.  There 
was  also  a  codicil  signed  \^  the  testa- 
tor. In  canceling  the  will  the  testator 
tore  the  will  in  a  number  of  places, 
drew  a  line  through  the  last  of  his 
signatures  to  the  will  proper,  also 
drew  a  line  through  his  signature  to 
the  codicil,  and  wrote  the  word  "Can- 
celed'' immediately  under  this  signa- 
ture, drew  a  line  through  the  word 
"will,"  indorsed  on  the  instrument, 
and  wrote  the  word  "Canceled"  under 
this  word..  The  court  considers  the 
case  without  reference  to  any  aqt  of 
tearing,  and  alone  with  reference  to 
the  effect  of  writing  the  word  "Can- 
celed" under  the  word  "will,"  which 


had  been  indorsed  upon  the  instru- 
ment, and  through  which  the  testator 
had  drawn  a  line  when  he  had  written 
the  same  word  "Canceled"  under  a 
codicil  to  the  will,  and  had  drawn  a 
line  through  his  signature  thereto, 
and  also  had  drawn  a  line  through  the 
last  of  two  signatures  to  the  wilL  As 
just  stated,  the  court  consider^  the 
question  of  revocation  without  refer- 
ence to  axiy  act  of  tearing,  and,  after 
referring  to  the  facts  as  above  stated, 
adds,  "Was  this  cancelation?  Were 
the  question  presented  to  the  common 
mind  the  verdict  would  not  be  a  mo- 
ment in  doubt.  There  are  both  the 
intent  to  cancel  and  the  act  done  in 
pursuance  of  it.  True,  there  was  no 
revocation  or  repeal  by  mere  force  of 
the  word  'canceled.'  Neither  that 
word,  nor  any  other,  would  suffice  if 
written  on  a  separate  paper.  But  I 
think  a  repeal  is  effected  by  the  act 
of  writing  upon  the  will  itself  a  word 
that  manifests  an  intention  to  annul 
it.  Such  an  act  is  a  mode  of  repeal, 
of  the  second  kind  [that  is,  by  'burn- 
ing, canceling,  or  obliterating,  or  de- 
stroying the'  will]  recognized  by  the 
legislature,  a  thing  done  to  the  paper 
on  which  the  will  is  written.  It  would 
be  strange  if  drawing  ink  lines  across 
the  will,  without  obliterating  a  word, 
should  amount  to  cancelation,  and 
writing  on  it  words  that  leave  no  doubt 
of  an  intent  to  cancel  should  be  any- 
thing less.  It  is  plain  that  cancelation 
does  not  require  a  signature  under  the 
statute,  nor  is  any  form  of  cancelation 
required."  The  court,  then,  after  re- 
ferring to  cases  from  other  jurisdic- 
tions, refers  to  Lewis  v.  Lewis  (Pa.) 
supra,  and  in  distinguishing  that  case 
says  that  "it  should  be  observed  that 
though  the  word  was  written  upon  the 
paper  on  which  the  will  was  written, 
it  was  placed  where  it  could  have  been 
detached  without  defacing  the  instru- 
ment. It  might  have  been  separated 
and  the  will  itself  remain  intact.  In 
this  respect  it  differed  from  the  case 
now  before  us. .  •  .  .  It  does  not 
hold  that  a  will  cannot  be  canceled 
by  making  marks  upon  it,  inseparable 
from  the  will,  clearly  with  an  intent 
to  cancel,  if  the  marks  consist  of  let- 
ters and  words  rather  than  lines  drawn 
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across  the  instrument.  It  does  not 
rule  that  cancelation  is  necessarily 
erasure  or  defacement.  What  would 
have  been  the  judgment  if,  instead  of 
the  word  "obsolete,"  the  word  "can-  • 
celed"  had  been  written,  and  written 
where  it  could  not  be  removed  and 
leave  the  will  entire,  can  hardly  be 
gathered  from  the  case."  In  defining 
the  meaning  of  cancelation,  the  court, 
after  stating  that  the  statute  does  not 
declare  what  shall  amount  to  a  can- 
celation, continues :  "The  word  is  not 
a  technical  one,  and  therefore  the  leg- 
islature must  be  presumed  to  have 
used  it  in  its  ordinary  and  commonly 
understood  sense.  It  amounts  to  noth- 
ing to  show  what  the  original  ety- 
mological meaning  of  the  word  'can- 
cel' was.  Long  before  the  statute  was 
passed  it  had  acquired  an  accommo- 
dated meaning,  plain  to  the  common 
understanding.  To  most  minds  it  did 
not  suggest  a  thought  of  its  primary 
signification.  No  one  supposed  that 
when  a  canceled  bond  or  note  or  pow- 
er of  attorney  was  spoken  of,  it  was 
intended  exclusively  a  bond,  note  or 
power  over  which  lattice-work  lines 
had  been  drawn.  No  one  would  have 
doubted  that  drawing  parallel  lines  or 
curved  lines  across  the  bond,  or  a 
single  line  through  its  signature, 
would  amount  to  cancelation,  if  done 
with  the  intent  to  annul  the  instru- 
ment. Nor  would  anyone  have 
doubted  that  writing  the  word  'can- 
celed,' or  the  word  'annulled,'  upon 
any  other  instrument  than  a  will, 
would  be  an  act  of  cancelation  and 
effective  as  such,  if  done  by  one  who 
had  authority  to  destroy  it,  and  with 
an  intent  to  destroy.  The  reason  is 
that  the  act  puts  the  instrument  into 
such  a  condition  that  it  shows  on  its 
face  its  invalidity,  the  moment  it  is 
produced.  It  is  a  common  ordinary 
mode  in  which  writings  are  annulled, 
and  the  act  of  cancelation  beini:  pal- 
pable, and  inseparable  from  the  writ- 
ing, there  can  be  no  mistake  in  regard 
to  an  executed  intention  to  render  it 
of  no  effect.  How,  then,  can  it  be 
maintained  that  the  word  ^canceling' 
was  used  in  the  statute  in  any  peculiar 
sense?  Why,  as  it  confessedly  may  be 
in  case  of  a  bond,  note,  check,  letter 


of  attorney,  or  any  oth^r  instrument, 
may  not  a  will  be  canceled,  not  by 
words  alone,  not  by  words  in  writing 
alone,  but  by  an  act  done  to  the  will 
which  stamps  upon  it  an  intention 
that  it  shall  have  no  effect,  thouirh  the 
act  done  be  not  complete  obliteration 
or  physical  destruction  ?  Can  it  be  that 
a  will  may  be  repealed  by  straight  or 
crooked  lines  drawn  upon  it,  and  yet 
not  by  lines  in  such  form  as  to  ex- 
press words?  Putting  the  one  on  the 
paper  is  as  much  an  act  done  to  it  as 
is  writing  the  other,  and  no  more,  but 
the  latter  may  indicate  the  purpose 
of  the  act  more  clearly  than  the  for- 
mer can.  It  is  true  we  have  to  do  with 
the  meaning  of  the  words  'canceling/ 
'obliterating,'  and  'destroying,'  as  used 
by  the  legislature,  but  there  is  nothing 
in  the  statute  that  requires  us  to  at- 
tach to  them  any  unusual  significa- 
tion. .  .  .  Revocation  by  cancela- 
tion, then,  is  not  to  be  understood  to 
mean  exclusively  drawing  cross  lines 
upon  the  paper,  but  it  means  any  act 
done  to  it  which,  in  common  under- 
standing, is  regarded  as  cancelation 
when  done  to  any  other  instrument." 
The  court  Concludes  that  an  act  which 
would  be  a  cancelation  of  a  bond  must 
be  a  cancelation  of  a  will,  that  the 
court  is  "not  at  liberty  to  restrict  the 
act  by  reading  it,  'canceling  by  de- 
facing some  material  and  essential 
part  of  the  script.'  That  would  make 
cancelation  synonymous  with  obliter- 
ation." 

In  Warner  v.  Warner  (1864)  37  Vt. 
356,  the  will  was  written  upon  a  sheet 
of  foolscap  paper,  and  covered  the 
first  page  and  about  one  third  of  the 
second  page.  Upon  the  last  half  of 
the  second  page  were  written  the  tol- 
lowing  words:  "This  will  is  hereby 
canceled  and  annulled  in  full  this  15th 
day  of  March,  in  the  year  1859,"  and 
several  lines  lower  down  upon  the 
page  were  the  following-  words, 
erased :  "In  testimony  whereof  I  here 
I  have."  Written  lengthwise  of  the 
paper,  as  folded,  and  below  the  filing 
of  the  paper  upon  the  back,  being  the 
outside  on  the  fourth  page,  were  tliese 
words:  "Canceled  and  is  null  and 
void.  I.  Warner/'  The  court  states 
the  case  to  be:     "What  amounts  to 
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canceling, — ^how,  "with  reference  to 
the  text  of  the  inatmment,  must  the 
act  be  done, — not  as  to  the  shape  or 
character  of  the  marks,  but  where 
must  they  be  located,  is  the  main 
point  of  debate  in  the  present  case.'' 
In  discussing  the  meaning  of  cancela- 
tion the  court  states,  generally,  that 
"the  net  result  of  all  the  cases  and  all 
the  textbooks,  as  well  as  the  reason 
of  the  thing,  and  the  appropriate  an- 
alogies, seems  to  be  this, — ^that  when 
the  instrument  is  so  marked  by  th« 
maker  of  it  as  to  show  dearly,  when- 
ever it  is  produced,  that  the  act  was 
designed  by  him  to  be  a  canceling, 
that  act  becomes  effectual,  by  force 
of  the  statute,  as  a  revocation  of  the 
will  by  canceling."  Referring  to  the 
writing  upon  the  will  in  the  case  at 
bar,  the  court  states  that  "in  the 
present  case  the  act  of  the  testator 
was  done,  not  only  upon  the  paper  on 
which  the  will  was  written,  but  upon 
such  a  part  of  it  as  always  to  go  with 
that  part  of  the  will  which  contained 
the  disposition  of  the  property,  not 
indeed  on  the  face,  but  on  the  back 
of  such  disposition.  It  is  obvious  that 
the  act  itself  was  designed  to  consti- 
tute a  revocation  by  canceling.  This 
is  not  a  mere  memorandum  or  declara- 
tion, which,  as  such,  operates  a  legal 
effect  by  force  of  the  terms,  but  it 
was  the  performing  of  an  act  upon 
the  instrument  itself,  which  act  oper- 
ates the  legal  effect.  If  cross  lines 
had  been  drawn  over  the  face  of  the 
writing  of  the  will,  they  would  have 
been  effectual,  because  they  would 
have  constituted  an  act  done  to  the 
instrument,  showing  the  intent  of  the 
testator,  by  that  act,  to  destroy  the 
validity  of  it.  Instead  of  thus  draw- 
ing lines,  he  equally  performed  an  act 
to  the  substance  of  the  instrument, 
and  as  inseparable  from  the  written 
text  as  cross  lines  over  its  face,  show- 
ing with  even  clearer  certainty  the  in*- 
tent  by  that  act  to  destroy  its  validity. 
Instead  of  leavmg  the  significance  of 
informal  marks  to  be  fixed  by  the  lo- 
cation liiey  occupy,  he  formed  the 
marks  into  letters  and  words  expres- 
sive of  their  significance,  and  as  ef- 
fectually placed  them  upon  the  instru- 
ment as  if  they  had  been  made  upon 


the  face  of  tiie  script  of  the  will.  If 
he  had  drawn  a  slight  mark  from  the 
top  to  the  bottom  of  the'  writing, 
though  that  would  not  have  been  can- 
celH  within  the  etymological  and  pri- 
mary meaning  of  the  term,  still  it  is 
conceded  that  it  would  have  been  a 
canceling  of  the  will,  if  done  with 
that  intent,  within  the  legal  meaning 
of  that  term.  We  think  that  writing 
upon  the  will,  as  was  done  in  this  case, 
as  nearly  answers  to  the  primary 
sense  of  that  term,  as  such  mark 
would,  and,  having  regard  to  the 
ground  on  which  effect  is  given  to  an 
act  of  cancelation,  such  writing  an- 
swers every  reason  and  requisite  of 
the  law." 

3*  Writing  in  connection  with  some  act 
of  cancelation. 

Where  words  indicating  an  intent 
to  revoke  are  written  upon  the  will 
and,  in  addition  thereto,  there  is  some 
other  act  of  cancelation,  the  written 
words  are  competent  to  show  the  in- 
tent with  which  the  other  act  was 
done.  Semmes  v.  Semmes  (1826)  7 
Harr.  &  J.  (Md.)  388;  Kirkpatrick's 
Will  (1871)  22  N.  J.  Eq.  468;  Smith 
V,  Runkle  (1915)  —  N,  J.  — ,  97  Atl. 
296,  affirmed  in  (1916)  86  N.  J.  Eq. 
257,  98  Atl.  1086;  Re  Alger  (1902)  38 
Misc.  143,  77  N.  Y,  Supp.166. 

Thus,  in  Semmes  v.  Semmes  (Md.) 
supra,  where  a  testator  canceled  his 
own  signature  and  those  of  the  sub- 
scribing witnesses,  by  drawing  a  pen 
a  number  of  times  and  in  different 
directions  across  such  signatures,  and 
also  wrote  at  the  foot  of  the  paper 
the  words,  "In  consequence  of  the 
death  of  my  wife,  it  is  become  neces- 
sary to  make  another  will,"  there  is 
held  to  be  a  revocation  of  the  will. 
In  Kirkpatrick's  Will  (1871)  22  N.  J. 
Eq.  463,  a  testatrix  drew  lines  across 
two  of  the  legacies  in  her  will,  and 
added  on  the  margin  memoranda  to 
the  effeet  that  she  wished  to  erase 
these  parts.  The  words,  "Canceled 
October  5,  1912,  Wm.  Runkle,"  writ- 
ten on  the  margin  of  a  paragraph 
which  is  obliterated  by  lines  drawn 
across  the  written  provisions  therein, 
may  be  accepted  as  a  contempora- 
neous expression  of  intention  to  cancel 
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and  revoke  the  bequest.  Smith  v.  Run* 
kle  (1915)  —  N.  J.  — ,  97  Atl.  296, 
affirmed  In.  (1916)  86  N.  J.  £q.  257,  98 
Atl.  1086.  The  words,  "Canceled  by 
death,"  written  across  the  body  of  a 
will,  and.  signed  by  the  testatrix,  were 
stated  in  Cummins's  Estate  (1908)  37 
Pa.  Super.  Ct.  680,  not  to  have  been 
written  to  effect  a  cancelation,  but  to 
give  a  reason  for  her  action  in  can* 
celing  by  obliteration. 

In  some  such  cases  there  has  been 
held  to  be  a  revocation,  although  the 
cancelation  marks  were  not  sufficient 
of  themselves  to  indicate  an  intention 
to  revoke  the  entire  instrument,  as 
distinguished  from  a  part;  an  inten<- 
tion  to .  revoke  the  entire  instrujoient 


is  held  to  be  shown  by  words  written 
at  the  foot  of  the  paper  on  which  the 
will  is  written,  stating  that  it  was  can- 
celed by  the  testator.  Re  Alger 
(1902)  38  Misc.  143,  77  N.  Y.  Supp. 
166. 

But  if  the  word  '^canceled"  is  writ- 
ten so  as  to  ifidicate  an  intent  to  re- 
voke only  a  part  of  the  will,  its  effect 
must  be  determined  by  the  rule  as  to 
validity  of  partial  revocation  by  burn- 
ing, tearing,  canceling^  etc.,  and 
where  partial  revocation  in  this  man- 
ner is  not  allowable  no  revocation  re- 
sults. Re  Hildenbrand  (1914)  87 
MiBC.  471, 150  N.  Y^  Supp.  1067;  Gugel 
V.  VoUmer  (18^)  1  Dem.  (N.  Y.) 
484.  W.  A.  E. 


FIRST  MORTGAGE  BOND  HOMESTEAD  ASSOCIATION,  Trustee,  etc., 

of  Roberta  Porter  et  al.,  Appt, 

V. 

HERMAN  G.  MEHLHORN  and  Wife. 

Maryland  Court  of  Appeals  ^^  January  14,  1919» 
(_  Md.  — ,  105  Atl.  526.) 

Judgment  —  collateral  security. 

1.  A  judgment  may  be  taken  as  collateral  security  for  an  existing  debt 
or  as  security  for  future  advances. 

[See  note  on  this  qtiestion  beginning  an  page  861.] 


Loan  association  —  credit  of  sinking 
fund  on  bond. 

2.  Although  a  loan  association  is, 
Under  its  contract,  the  agent  of  mem- 
bers in  accumulating  a  sinking  fund  to 
pay  off  the  bond  securing  the  loan  to 
a  borrowing  member,  and  not  of  the 
one  to  whom  the  bond  has  been  as- 
signed,  yet  if,  under  the  contract,  it 
becomes,  on  default  in  payment,  the 
agent  of  the  bondholder  to  enforce  the 
security  given  for  his  protection,  it 
should  credit  the  amount  which  has 
accumulated  in  the  sinking  fund  upon 
the  bond  and  not  seek  judgment  for 
the  face  of  the  bond. 

[See  4  R.  C.  L.  381.] 

Judgment  ---•  incorporation  of  agree* 
ment. 

3.  When  a  judgment  is  entered  as 
collateral  security  the  substance  of  the 
agreement  between  the  parties,  or  at 
least  a  reference  to  ft,  should  be  in- 
serted by  the  clerk  in  his  memoran* 
dum. 

[See  15  R.  C.  L«  653.] 


—  confession  —  credits. 

4.  A  loan  association  cannot  enter 
judgment  by  confession  for  the  face  of 
the  bond  given  by  a  borrower  from  it, 
where  it  has  accumulated  money  in  a 
sinking  fund  to  be  credited  on  the 
bond,  even  though  th6  court  would 
have  power  to  compel  the  allowance  of 
credits  on  the  judgment  after  it  was 
entered. 

[See  15  R.  C.  L.  653.] 

Coata  —  refusal  of  judgment  hy  con* 
f easioii  —  failure  to  dismiss  ease. 

5.  Where  a  loan  asaociatiim  has  at- 
tempted to  enter  a  judgmmit  by  con* 
feasion  against  a  member  borrower 
for  the  amount  of  the'  bond  given  to 
secure  the  loan,  the  court  may,  upon 
refusal  of  the  itssociation  to  enter  the 
case  dismissed  upon  the  court's  re- 
fusal to  permit  entry  of  the  judgment, 
allow  defendant  his  costs. 

[See  7  R.  C.  L.  783.] 
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Appeal  by  plaintiff  from  an  order  of  the  Baltimore  City  Court  refusing 
to  enter  judgment  against  defendants  by  confession,  for  the  amount  of  a 
bond  given  to  secure  a  loan,  and  from  a  judgment  for  defendants  for  costs* 
AffirmecL 

The  fads  are  stated  in  the  opinion  of  th^  court. 

Mr.  S.  S.  Field,  for  appellant:  Thomas,  J.,  delivered  the  opinion 

The  power  of  attorney,  under  which     of  the  court : 


the  attorney  for  the  mortgagors  ap- 
peared and  confessed  judgment,  is 
contained  in  the  mortgage,  immedi- 
ately ahead  of  the  ordinary  consent 
to  a  decree  for  the  sale  of  the  mort- 
gaged premises. 

This  stipulation,  like  the  consent  to 
a  decree  immediately  following  it,  was 
a  part  of  the  security  upon  the  faith 
of  which  the  mortgagors  obtained  the 
money. 

Cross  V.  Moffat,  11  Colo.  212, 17  Pac. 
771;  23  Cyc.  704;  Byles,  Bills,  Sth  ed. 
§  239 ;  Norris  v.  Aylett,  2  Campb.  329. 

It  18  a  contract,  entered  into  by  the 
parties  under  seal,  acknowledged  be- 
fore a  notary,  and  recorded  among  the 
land  records^  and  is  lawful  and  bind- 
ing. 

23  Cyc.  703;  2  Chitty,  PL  234;  Bush 

V.  Hanson,  70  111.  480 ;  Cross  v.  Moffat, 
11  Colo.  210,  17  Pac.  771;  McClish  v. 
Manning,  3  G.  Greene,  223 ;  Toledano 
V.  Relf,  7  La.  Ann.  60;  Insurance  Co. 
V.  Barley,  16  Gratt.  363;  Johns  v. 
Fritchey,  39  Md.  258;  Tyrrell  v.  Hil- 
ton, 92  Md.  177,  48  Atl.  56. 

The  rule  that  the  power  to  confess 
a  judgment  must  be  clearly  given  and 
strictly  pursued  must  not  be  applied 
to  defeat  the  obvious  intentions  of  the 
party  granting  the  power. 

Keith  V.  Kellogg,  97  111.  147 ;  Holmes 
V.  Parker,  126  111.  478,  17  N.  E.  769; 
Holmes  v.  Bemis,  124  111.  453,  17  N.  E. 
42;  Sunderland  v.  Braun  Packing  Co. 
119  Md.  125,  86  Atl.  126,  Ann.  Cas. 
1914D,  156;  Tyrrell  v.  Hilton.  92  Md. 
176,  48  Atl.  55;  Johns  v.  Fritchey,  39 
Md.  258;  23  Cyc.  703. 

If  any  attempt  were  made  by  the  as- 
sociation to  collect  the  whole  amount 
of  the  judgment  without  crediting  the 
amounts  which  have  been  paid  into 
the  association,  the  court  of  law  has 
adequate  and  ample  powers  to  prevent 
that  from  heing  done. 

Van  Norden  v.  Morton,  99  U.  S.  378, 
26  L.  ed.  453;  Krippendorf  v.  Hyde, 
110  U.  S.  276,  28  L.  ed.  145,  4  Sup.  Ct. 
Rep.  27;  Gorsuch  v.  Thomas*  57  Md. 
334. 

Mr.  O.  Parker  Baker  for  appellees. 


On  the  25th  of  April,  1912,  the 
appellees  executed  what  is  termed 
in  the  record  an  ''application,^'  by 
which  they  subscribed  to  fifteen 
shares  ''of  series  A  and  B  stock  in 
the  First  Mortgage  Bond  Home- 
stead Association,'  Incorporated,'' 
and  agreed  to  comply  with  the  by- 
laws, rulesy  and  regulations  of  the 
association,  and  "to  pay  all  pay- 
ments in  monthly  instalments  of 
$16.67  each  on  said  stock  as  dues  on 
the  first  Monday  of  each  month  in 
advance,"  and  further  agreed,  in 
case  a  loan  was  procured  by  the  as- 
sociation for  them,  that  they  would 
not  withdraw  any  portion  of  the 
amount  deposited  by  them  until  the 
maturity  of  the  stock,  "or  when  the 
mortgage  is  released,''  when  the  as- 
sociation or  trustee  named  in  the 
mortgage  to  be  executed  by  them 
was  authorized  to  pay  to  the  holder 
or  holders  of  the  bonds,  in  the  names 
of  the  appellees,  all  moneys  due  the 
appellees  under  the  by-laws  and 
necessary  to  redeem  the  bonds  and 
procure  a  release  of  the  mortgage; 
"also  in  the  meantime  to  pay  all  in- 
terest coupons  on  the  mortgage  in- 
debtedness, taxes,  water  rent» 
ground  rent,  or  other  charges  due 
or  to  become  due  on  the  property'* 
therein  referred  to,  and  to  deduct 
the  same  from  any  payments  or  de- 
posits made  by  them  to  the  associa- 
tion. Following  a  formal  applica- 
tion to  the  association  to  procure  for 
them  a  loan  of  $1,500,  at  6  per  cent 
interest,  and  an  offer  as  security 
therefor  of  all  moneys  paid  by  them 
to  the  association,  at  No.  2016  St. 
Paul  street,  in  Baltimore  city,  they 
agreed  to  execute  a  mortgage  to  the 
association  as  trustee,  and  to  exe- 
cute coupon  bonds  in  such  denomi- 
nations as  might  be  desired,  secured 
by  the  mortgage,  and  payable  to 
bearer  or  registered  holder  thereof 
at  the  maturity  of  the  stock,  or  upon 
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default,  not  later  than  ten  years  aft- 
er date.  After  certain  statements 
or  representations  in  regard  to 
the  property  to  be  conveyed  by  the 
mortgage  and  charges  against  the 
same,  the  application  contained, 
among  others,  the  following  addi- 
tional stipulations: 

"We  further  agree  that  said  as- 
sociation shall  be  our  agent  in  the 
creation  of  the  sinking  fund  to  meet 
this  loan,  with  no  risk  or  respon- 
sibility on  the  part  of  the  person  or 
persons  advancing  the  money  for 
this  loan  in  any  manner,  and  that 
we  will  deposit  in  addition  to  the 
dues  above  mentioned  on  the  first 
Monday  of  each  month  hereafter, 
the  sum  of  $7.50,  as  interest  on  said 
loan,  to  be  paid  by  said  assbciatlon 
each  six  months  to  the  holders  of 
the  securities,  and  the  sum  of  $16.25 
as  the  expenses  on  said  property  to 
the  parties  legally  entitled  to  re- 
ceive the  same,  and  such  other  sum 
as  may  be  necessary. 

"It  is  also  understood  and  agreed 
that  said  association  will  invest  and 
keep  invested  all  moneys  deposited 
by  us,  and  after  we  have  deposited 
as  dues  the  sum  of  $104  that  the  as- 
sociation will  assume,  if  invested, 
the  interest  on  this  amount,  and  the 
same  may  be  deducted  from  the 
monthly  payments  of  the  applicants, 
or  added  to  the  dues,  or  in  such  oth- 
er manner  as  may  be  agreed  upon 
from  time  to  time.    ... 

"It  is  also  understood  and  agreed 
that  if  we  adopt  the  drop  interest 
plan,  we  are  not  to  share  any  of  the 
profits  of  the  association,  and  shall 
get  credit  for  only  such  payments 
as  we  shall  make  as  dues. 

"It  is  further  understood  and 
agreed  that  if  we  should  become  in 
arrears  in  our  monthly  instalments 
of  dues,  interest,  fines,  expenses  or 
any  portion  of  either,  or  shall  fail  to 
pay  any  expense  or  public  dues  or 
charges  on  the  property  when  due 
and  payable,  or  shall  fail  to  keep  up 
the  improvements  on  the  property 
in  their  present  condition,  or  make 
a  false  statement  concerning  said 
property  herein,  then  the  entire 
mortgage  debt  shall  be  deemed  due 


and  payable,  and  any  method  may 
be  pursued  for  the  collection  of  the 
mortgage  debt  at  the  option  of  the 
trustee  as  may  be  enumerated  in 
the  mortgage." 

On  the  same  day  the  appellees 
executed  a  mortgage  of  their  said 
property  to  the  association  as  trus- 
tee, and  also  two  bonds,  one  for  $1,- 
000  and  the  other  for  $500,  payable 
to  bearer  or  registered  holder  there- 
of, with  interest  at  6  per  cent,  pay- 
able semiannually  from  the  25th 
day  of  April,  1912,  until  the  princi- 
pal of  the  bonds  was  paid  according 
to  the  terms  of  the  application  and 
mortgage,  on  surrender  of  the  cou- 
pons at  the  oflfice  of  the  association. 

The  mortgage,  after  reciting  that 
the  appellees  were  members  of  the 
association;  that  they  had  sub- 
scribed to  ten  shares  of  series  B 
stock  and  five  shares  of  series  A 
stock  of  the  association;  that  they 
had  filed  with  the  association  an  ap- 
plication to  secure  for  them  a  loan 
of  $1,500 ;  that  the  association,  rely- 
ing upon  the  truth  of  the  statements 
contained  in  the  application,  had 
procured  the  money  applied  for 
from  divers  persons;  and  that  the 
mortgagors  had  executed  their  two 
coupon  bonds  for  $1,000  and  $500, 
No.  126  and  No.  127,  respectively, 
payable  to  bearer  or  registered 
holder  thereof,  with  interest,  at  the 
maturity  of  the  stock  of  the  mort- 
gagors, "not  later  than  ten  years 
from  date,  or  upon  default" — con- 
tained the  following  recital:  "And 
in  order  to  create  a  sinking  fund 
with  which  to  meet  said  bonds  at 
maturity,  the  mortgagors  have 
agreed  in  said  application  to  de- 
posit regularly  on  said  stock  month- 
ly instalments  of  $40.39  each,  being 
principal,  interest,  and  expenses,  as 
particularly  set  forth  in  said  appli- 
cation, which  is  hereby  made  a  part 
of  this  mortgage,  with  said  associa- 
tion as  their  depository,  until  their 
stock  has  matured  (with  no  power 
of  withdrawal  in  the  mortgagors, 
and  with  no  risk  or  responsibility 
on  the  part  of  the  bondholders  in 
any  way),  when  it  shall  be  paid  by 
said  association  to  the  bondholders 
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upon  presentation  and  cancelation 
of  their  bonds  and  coupons,  or  as 
hereafter  provided ;  and  in  order  to 
secure  the  prompt  payment  of  said 
bonds  and  the  interest  coupons  at- 
tached hereto,  as  they  shall  re- 
spectively become  due  and  payable, 
the  performance  of  the  agreement  to 
create  a  sinking  fund  and  all  other 
covenants  and  agreements  con- 
tained in  the  application,  the  bonds, 
and  this  mortgage,  these  presents 
are  executed/' 

The  mortgage  declared  that  the 
property  thereby  conveyed  should 
be  held  by  the  association  in  trust 
for  the  benefit  and  security  of  the 
holders  of  the  bonds  and  the  en- 
forcement of  the  payment  of  said 
bonds  and  interest  thereon,  'Wd  the 
performance  and  compliance  with 
the  covenants  and  conditions  of  the 
mortgage,  the  application  for  this 
loan  and  the  bonds  which  are  se- 
cured hereby,"  and  then  provided 
"that  if  the  said  mortgagors,  their 
heirs,  personal  representatives,  and 
assigns,  shall  well  and  truly  pay  or 
cause  to  be  paid>  the-  aforesaid 
bonds,  aggregating  $1,500,'  and  all 
interest  or  coupons  attached  to  said 
bonds,  when  and  as  they  shall  re- 
spectively become  due  and  payable, 
and  shall  perform  all  the  agree- 
ments contained  in  the  application 
for  this  loan,  the  bonds,  and  the  by- 
laws of  said  association,  and  all  the 
covenants  contained  herein  on  their 
part  to  be  performed,  then  this 
mortgage  shall  be  void.  And  it  is 
agreed  that,  until  default  be  made 
in  the  premises,  the  mortgagors 
shall  possess  the  aforesaid  property 
upon  keeping  up  the  improvements 
on  said  property  in  their  present 
condition,  which  they  covenant  to 
do ;  and  paying  in  the  meantime  all 
fixed  charges  and  expenses,  which 
charges  and  expenses,  mortgage 
debt,  ana  interest  the  said  mort- 
gagors for  themselves,  their  heirs, 
personal  representatives,  and  as- 
signs, do  hereby  covenant  to  pay 
when  legally  demandable,  but  should 
any  of  the  statements  contained  in 
the  application  for  this  loan  be  un- 
true, or  if  default  be  made  in  the 
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payment  of  said  bonds  or  the  inter- 
est obligations  attached  thereto,  or 
in  the  payment  of  the  instalments  of 
principal  and  interest  in  the  crea- 
tion of  the  sinking  fund  to  meet  the 
bonds  and  interest  obligations  at- 
tached thereto,  as  specifically  set 
forth  in  the  application  for  this  loan 
and  the  by-laws  at  the  time  limited 
for  the  payment  in  said  application 
or  by-laws,  or  any'part  of  either,  or 
in  any  agreement,  covenant,  or 
condition  contained  in  said  bonds, 
application,  by-laws,  and  this  mort- 
gage, then  the  entire  mortgage  debt 
shall  be  due  and  demandable." 

The  association  was  authorized  by 
the  mortgage  in  case  of  default  to 
take  possession  of  the  property  and 
to  hold  the  same  for  a  period  not 
exceeding  five  years  and  to  collect 
the  rents,  etc.,  and  to  deposit  the  net 
income  therefrom,  if  any,  with  the 
association  "the  same  as  if  the  mort- 
gagors had  deposited  under  the 
terms  of"  the  mortgage,  and  the 
mortgage  also  contained  the  follow^ 
ing  provisions  for  a  judgment  by 
confession  and  a  decree  for  the  sale 
of  tiie  property: 

"And  it  shall  be  lawful  for  O. 
Parker  Baker,  Esq.,  or  any  attorney 
he  may  designate,  of  any  court  of 
record,  to  appear  for  the  mort-^ 
gagors  in  any  court  of  law  or  equity 
having  jurisdiction  over  mortgagors 
or  their  property,  and  waive  all 
process  and  confess  a  judgment  in 
favor  of  said  trustee  to  the  use  of 
the  holders  of  the  bonds  for  the 
face  value  of  all  the  bonds  secured 
hereby,  with  accrued  interest,  and 
the  cost  of  the  proceedings. 

"And  the  said  mortgagors  hereby 
consent  that  a  decree  may  be  passed 
for  the  sale  of  said  property  under 
the  provisions  of  the  law  in  such 
cases  made  and  provided,  or  this 
mortgage  may  be  foreclosed  under 
any  law  or  laws  of  th6  state  of 
Maryland,  either  public,  local,  or 
general,  or  by  the  method  usually 
practised  by  mortgagees  in  the  city 
or  county  where  this  mortgage  is 
recorded.  In  any  method  the  at- 
torney conducting  the   proceedings 
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shall  be  allowed  a  fee  of  $25  in  ad- 
dition to  usual  commissions." 

The  bonds  executed  by  the  appel- 
lees referred  to  the  application  and 
to  the  terms  of  the  mortgage,  and 
also  contained  the  following  provi- 
sion: "It  is  also  understood  and 
agreed  by  the  mortgagors  that  they 
will  create  a  sinking  fund  to  meet 
the  series  of  bonds  and  the  coupons 
attached  thereto,  and  will  deposit 
with  the  First  Mortgage  Bond 
Homestead  Association  on  the  first 
Monday  of  each  month  the  sum  of 
sixteen  sixty-seven  one  hundredths 
($16.67)  as  a  part  of  the  principal, 
and  the  sum  of  seven  fifty-one  hun- 
dredths ($7.50)  dollars  as  the  ac- 
crued interest  on  this  series  of 
bonds,  and  also  all  other  expenses 
and  charges  and  costs  to  the  trustee 
as  are  particularly  set  forth  in  the 
sworn  application  for  this  loan  and 
the  mortgage  or  deed  of  trust  which 
secures  this  bond.  This  bond  shall 
become  due  and  demandable  at  a 
time  when  the  mortgagors  should 
have  to  their  credit  on  account  of 
the  principal  with  the  First  Mort- 
gage Bond  Homestead  Association, 
their  agent  or  depository,  a  sum 
equal  to  the  face  value  of  all  bonds 
issued  in  this  series  and  secured  by 
the  mortgage  or  deed  of  trust  afore- 
said (if  they  continue  to  deposit 
regularly  the  instalments  aforesaid 
with  the  association  on  the  property 
aforesaid,  with  all  interest  charges 
and  costs  which  have  accrued  there- 
on in  accordance  with  the  mortgage, 
or  deed  of  trust,  and  the  application 
for  this  loan  now  in  the  hands  of 
the  trustee,  or  upon  default  as  pre- 
scribed by  the  mortgage  or  deed  of 
trust,  provided,  however,  the  same 
may  be  paid  off  in  other  ways  as 
prescribed  by  the  mortgage,  or  deed 
of  trust,  and  the  application  for  this 
loan  and  upon  the  conditions  there- 
in recited,  which  application  is 
hereby  made  a  part  of  the  entire 
obligation,  the  same  as  if  it  was  re- 
cited in  full  herein).  If  default 
shall  be  made  in  the  payment  of 
any  instalment  of  interest  or  princi- 
pal or  the  charges  and  costs  to  the 
agent  of  the  mortgagors  aforesaid. 


in  the  creation  of  the  sinking  fund 
to  meet  these  bonds  and  coupons  as 
aforesaid  as  they  shall  respectively 
be  due  and  payable,  or  if  said  agent 
of  the  mortgagors  afores^tid  shall 
fail  to  turn  over  said  funds  when 
the  coupons  or  bonds  shall  be  due 
and  payable  under  the  terms  hereof 
or  either  of  them,  then  at  the  option 
of  the  holders  or  the  trustee  these 
bonds  shall  be  due  and  demandable 
and  may  be  enforced  by  sale  of  the 
property  or  otherwise  as  provided 
by  the  said  mortgage  or  deed  of 
trust  and  these  bonds." 

The  bonds  constituted  and  ap- 
pointed Evelyn  F.  Belt  agent  and 
attorney  for  the  appellees,  with 
power  and  authority  to  appear  for 
them  and  to  confess  a  judgment  in 
favor  of  the  holder  of  the  bonds  for 
the  amount  due  thereon,  with  inter- 
est and  cost  of  suit. 

On  the  8th  of  March,  1918,  the 
appellant,  the  First  Mortgage  Bond 
Homestead  Association,  trustee, 
filed  in  the  Baltimore  city  court  its 
declaration  in  a  suit  against  the 
appellees,  "to  the  use  of  Roberta 
Porter  and  Rachel  E.  Robey,"  the 
application,  mortgage,  and  bonds 
executed  by  the  appellees,  an  affi- 
davit executed  by  George  E.  Robin- 
son, attesting  witness  to  the  mort- 
gage, that  the  debt  created  by  the 
bonds  was  due  to  the  holders  there- 
of, and  that  the  appellees  had  made 
default,  and  the  following  order 
signed  by  George  E.  Robinson,  at- 
torney for  plaintiff,  and  O.  Parker 
Baker,  attorney  for  defendants: 
"Mr.  Clerk:  Docket  this  case  by 
consent  as  of  the  February  rule  day, 
1918;  enter  the  appearance  of  O. 
Parker  Baker  for  the  defendants 
and  enter  a  judgment  by  confession 
for  the  plaintiff  (to  the  use  of  Rob- 
erta Porter  as  to  $1,000  and  to  the 
use  of  Rachel  E.  Robey  as  to  $500) 
for  the  sum  of  $1,500  and  the  cost  of 
the  proceedings." 

The  declaration  alleged  that  the 
defendants  executed  the  bonds  and 
the  mortgage  in  which  they  agreed 
to  pay  the  trustee  $40.39  per  month 
with  which  to  pay  the  interest  on 
said  bonds,   the   expenses   on   said 
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property,  and  to  create  a  sinking 
fund  to  meet  said  obligations  as 
they  became  due,  and  that  by  the 
terms  of  the  mortgage  and  applica- 
tion upon  default  in  the  payment  of 
said  $40.89  per  month  the  whole  of 
said  obligations  became  due;  that 
the  defendants  had  defaulted,  their 
last  payment  being  on  August  9, 
1917;  and  that  they  had  also  failed 
to  pay  taxes  for  1917  and  the 
ground  rent  due  September  1, 1917, 
and  March  1,  1918,  whereby  the  at- 
torney for  the  defendants  was  au- 
thorized by  the  mortgage  to  confess 
judgment  against  them  for  the  use 
of  the  holders  of  the  bonds  for  the 
face  value  thereof,  with  accrued  in- 
terest and  costs,  etc. 

The  court  bdow  passed  an  order 
refusing  to  enter  the  judgment  by 
confession,  and  a  doclret  entry 
shows  that  on  the  same  day  a  judg- 
ment was  entered  for  the  defend- 
ants for  costs.  This  appeal  is  from 
the  judgment  and  from  the  order  of 
court  refusing  to  enter  th^  judg^ 
ment  by  confession. 

By  the  terms  of  the  application, 
mortgage,  and  bonds,  the  appellees 
were  required  to  make  monthly  pay- 
ments to  the  association  as  trustee, 
to  provide  a  sinking  fund  for  the  re- 
demption of  the  bonds,  to  cover  the 
interest  thereon  and  the  expenses  on 
the  property  conveyed  to  the  trus- 
tee by  the  mortgage.-  According  to 
the  mortgage  the  aggregate  amount 
to  be  paid  monthly  was  $40.30,  and 
according  to  the  application  and 
bonds  $16.67  of  that  amount  was  to 
be  applied  to  the  sinking  fund  for 
the  pa3^ment  of  the  principal  of  the 
bonds,  and  $7.50  was  to  be  applied 
to  the  payment  of  the  interest  there- 
on as  it  became  due.  The  applica* 
tion,  mortgage,  and  bonds  were  exe- 
cuted on  the  26th  of  April,  1912,  and 
the  narr.  alleges  that  the  appellees 
defaulted  in  the  payment  of  the 
monthly  dues  of  $40.80,  and  that 
the  last  payment  thereof  was  made 
by  them  on  the  9th  of  August,  1917. 
It  would  seem,  therefore,  from  the 
averments  of  the  narr.  that  the  ap- 
pellees had  complied  with  the  terms 
of  the  application,   mortgage,   and 
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bonds  until  the  default  complained 
of,  and  had,  during  a  period  of  five 
years  from  the  date  of  the  mort- 
gage, etc.,  made  the  monthly  pay- 
ments required  thereby,  yet  there 
was  no  account  or  statement  filed 
with  the  declaration  showing  the 
credits  to  which  the  appellees  were 
entitled,  and  tiie  judgment  by  con- 
fession which  the  plaintiff  sought  to 
have  entered  was  for  the  full 
amount  of  the  principal  of  the 
bonds. 

The  appellant  contends  that  the 
association,  in  receiving  the  month- 
ly payments  made  by  the  appellees, 
acted  as  the  agent  of  the  appellees, 
and  not  as  the  agent  of  the  holders 
of  the  bonds,  and  that  the  mort- 
gage, as  a  part  of  the  security  for 
the  loan,  expressly  authorized  a 
judgment  by  confession  in  favor  of 
the  trustee  for  the  use  of  the  hold- 
ers of  the  bonds  for  the  face  value 
of  the  bonds  and  accrued  interest* 
Assuming  that  under  the  proper 
ocmstvuetion  of  the  application, 
mortgage,  and  bonds,  the  associa- 
tion received  the  monthly  payments 
provided  for  as  the  trustee  and 
agent  of  the  appellees,  and  that 
these  pasrments,  in  so  far  as  they 
were  applicable  to  the  payment  of 
the  principal  of  the  bonds  and  in- 
terest thereon,  were  not,  strictly 
speaking,  credits  on  the  bonds  until 
so  applied  by  the  association  under 
the  arrangement  and  contract  be^ 
tween  the  association,  bondholders, 
and  appellees,  nevertheless,  by  the 
express  terms  of  the  mortgage,  the 
entire  mortgage  debt  became  due 
and  demandable  upon  default,  and  it 
is  conceded  by  the  appellant  that 
thereupon  the  association  became 
the  trustee  or  agent  of  the  holders 
of  the  bonds  "to  enforce  the  secur- 
ity  given  for  their  protection."  One 
of  the  securities  provided  for  the 
protection  of  the  bondholders  was 
the  sinking  fund  to  be  created  by 
the  monthly  pajrment  to  the  associa- 
tion as  trustee  of  the  sums  of  $16.67 
and  $7.50.  Therefore,  when,  upon 
default,  the  association  became  the 
trustee  and  agent  of  the  holders  of 
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the  bonds  ''to  enforce  the  security 

given  for  their  pro- 
uon"rVd«S7      tection,"    there    is 

Tm  bond/""**        ^^  reason   why  the 

appellees  should  not 
have  been  given  credit  for  the 
amount  in  the  sinking  fund 'in  the 
hands  of  the  association  available 
for  the  payment  of  the  bonds. 

In  Huston  v.  Ditto,  20  Md.  305, 
Chief  Judge  Bowie  said  there  were 
three  kinds  of  judgments  recog- 
nized by  our  courts,  viz.:  Inter- 
locutory judgments,  final  and  ef- 
fective judgments,  and  judgments 
which  were  final,  but  not  effective, 
and  he  quotes  the  statement  in 
Evans,  Pr.  339:  "A  judgment  by 
confession  is  not,  in  our  practice^ 
considered  an  interlocutory  judg- 
ment.  .  .  .  The  confession  is 
considered  as  an  admission  of  the 
whole  claim,  unless  it  is  made,  as  it 
frequently  is,  on  terms.  The  terms, 
whatever  they  may  be,  are  in  that 
case  reduced  to  writing  and  given  to 
the  clerk,  who  inserts  them  in  his 
memorandum.''    > 

Mr.  Poe  states  that  a  final  and  ef * 
fective  judgment  was  one  where 
''nothing  remained  to  be  done  to 
establish  both  the  liability  of  the  de- 
fendant and  its  precise  extent,"  and 
he  gives,  as  examples  of  judgments 
that  were  final,  but  not  effective 
until  the  precise  amount  of  the 
plaintiff's  claim  was  ascertained: 
"A  judgment  by  confession  for  the 
plaintiff  without  specifying  the 
amount;  a  judgment  by  confession 
for  the  plaintiff  *on  terms  to  be 
filed;'  and  a  judgment  for  the  plain- 
tiff for  so  much  as  A.  B.  shall  say  is 
due."    2  Poe,  PI.  &  Pr.  §  357. 

But  he  says  in  §  357A  that  since 
the  Act  of  1864,  chap.  311  (Code 
1912,  §  18,  art.  26) ,  "our  common- 
law  judgments  are  simply  of  two 
kinds,  interlocutory  and  final." 

Judgments,  like  mortgages,  may 

be  taken  as  collat- 
eral security  for  an 
existing  indebted- 
ness, or  as  security  for  future  ad- 
vances. Mr.  Poe  says  that  when  a 
judgment  is  "entered  for  either  of 
these  purposes  an  express  written 


Jndiirm^nt— 

collat«i«l 

security. 


agreement  should  be  filed  in  the 
case,  to  show  the  precise  character 
and  object  of  the  judgment  and  pre- 
vent subsequent  controversy,"  and, 
we  may  add,  as  suggested  in  Evans's 
Practice,  supra,  the  substance  of 
the  agreement,  or  at  least  a  ref- 
erence to  it,  should 

be  inserted  by  the  of  "i^A";«Si*r 
clerk  in  his  memo- 
randum.   2  Poe,   PI.  &  Pr.   §  401; 
Neidig  v.  Whiteford,  29   Md.   183, 
184;  Robinson  v.  Consolidated  Real 
Estate  &  F.  Ins.  Co.  55  Md.  105. 

In  the  case  at  bar  the  judgment 
by  confession  which  the  appellant 
attempted  to  have  entered  was  a 
final  judgment  determining  the  ex- 
tent of  the  appellees'  liability  as  of 
the  date  thereof  to  be  the  amount  of 
the  principal  of  the  bonds ;  whereas, 
the  application,  mortgage,  bonds, 
and  declaration  indicated  that  the 
appellees  were  entitled  to  credits 
not  allowed  in  the  judgment.  If  the 
judgment  was  intended  merely  as 
collateral  security  for  whatever  sum 
should  be  found,  upon  a  proper  ac- 
counting, to  be  due  the  association 
as  the  trustee  and  agent  of  the  hold- 
ers of  the  bonds,  there  should  have 
been  an  agreement  fUed  and  a  mem- 
orandum in  the  judgment  to  be  en- 
tered to  that  effect. 

The  appellant  contends  that  the 
entry  of  the  judgment  as  proposed 
would  not  have  exposed  the  appel- 
lees to  the  danger  of  any  injustice 
to  them,  because,  if  the  association 
had  attempted  "to  collect  the  whole 
amount  of  the  judgment  without 
crediting  the  amounts  which  had 
been  paid  into  the  association,  the 
court  of  law  had  adequate  and 
ample  powers  to  prevent  that  from 
being  done."  The  power  of  the 
court  in  which  a  judgment  is  ob- 
tained to  compel  the  entry  of  proper 
credits  thereon,  whether  the  de- 
fendant was  en- 
titled to  the  credits  ^SSuS!"*"" 
before  or  after  the 
judgment  was  entered,  is  recognized 
in  Huston  v.  Ditto,  supra,  and 
Gorsuch  V.  Thomas,  57  Md.  334. 
But  the  existence  of  such  power 
furnishes  no  ground .  for  entering 
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the  judgment  by  confession  referred 
to  in  this  case.  On  the  contrary,  if 
the  court  would  have  compelled  the 
association  to  credit  the  amounts 
paid  to  it  before  attempting  to  col- 
lect the  judgment,  there  is  greater 
reason  why  the  court  should  have 
refused  to  have  the  judgment  en- 
tered when  it  appeared  from  the 
declaration  and  papers  in  the  case 
that  the  plaintiff  was  not  entitled 
to  a  judgment  for  the  amount 
named  in  the  order  of  counsel. 

It  follows  from  what  has  been 
said  that  the  court  below  properly 
refused  to  enter  the  judgment*  by 
confession. 

In  regard  to  the  judgment  in 
favor  of  the  defendants  for  costs,  it 
ia  only  necessary  to  say  that  the 


105   Atl.   526.) 

application  and  bonds  authorize  the 
association,  as  trustee,  in  case  of  de- 
fault to  pursue  such  methods  for 
the  collection  of  the  debt  as  were 
provided  in  the  mortgage.  The 
mortgage  did  not  authorize  the  as- 
sociation to  maintain  a  suit,  for  the 
use  of  the  holders  of  the  bonds,  in 
a  court  of  law  for  the  amount  due 
on  the  bonds.  The  case  was  on  the 
docket,  and  as  the  court  below 
properly  refused  to  have  the  judg- 
ment by  confession  entered,  in  the 
absence  of  an  order 

of  plaintiff's  coun.  SJf^-S^i'eVf U 
sel    to    enter    the  eoafessioi^- 
case  dismissed,  the  '^S!^^lZ,  *" 


cflise« 


defendants        were 

entitled  to  a  judgment  for  costs. 

Order  and  judgment  of  the  court 
below  affirmed,  with  costs. 


ANNOTATION. 
Entering  judgment  as  collateral  security. 


I.  In  general,  851. 
II.  For  existing  indebtedness,' 851. 

III.  For  future  advances,  852. 

IV.  For  contingent  liabilities,  856. 

T.  In  general. 

The  note  does  not  include  assign- 
ment of  judgment,  and  the  title  ex- 
cludes the  question  of  mortgages  as 
collateral  security. 

As  a  practical  proposition,  the  ques- 
tion of  taking  judgment  as  collateral 
security  involves  some  phase  of  the 
method  of  taking  judgment  by  confes- 
sion in  the  particular  jurisdiction  in 
which  the  case  arises,  for  the  reason 
that,  in  actual  practice,  a  judgment 
taken  as  collateral  security  is,  almost 
of  necessity,  taken  by  confession.  So 
in  the  reported  case  (First  Mortg. 
Bond  Homestead  Asso.  v.  Mehlhorn, 
ante,  844),  there  was  no  serious  ques- 
tion about  the  right  to  take  the  judg- 
ment as  collateral  security,  but  the 
real  question  was  regarding  the  man- 
ner of  confessing  it  under  the  statutes 
and  according  to  the  practice  in  vogue 
in  the  state  of  Maryland. 

//.  Far  existing  indebtedness. 

It  is  here  assumed,  as  the  courts  in 
practically  every  case  have  assumed, 


that  as  an  abstract  proposition  of  law, 
a  judgment  may  be  taken  as  collateral 
security  for  an  existing  indebtedness 
or  responsibility,  or  for  one  that  is 
created  at  the  time  the  judgment  is 
taken.  As  the  court  in  Integrity  Title 
Ins.  T.  &  S.  D.  Co.  V.  Rau  (1893)  153 
Pa.  488, 26  Atl.  220,  said :  *'As  security, 
the  creditor  has  a  right  to  as  large 
collateral,  and  as  many  different  forms 
of  it,  as  the  parties  chose  to  contract 
for.  That  is  a  matter  with  which  the 
court  cannot  interfere.  But  the  en- 
forcement of  satisfaction,  by  execu- 
tion or  otherwise,  is  a  matter  to  be 
governed  by  the  rights  and  equities  of 
the  parties,  and  comes  within  the  ju- 
risdiction of  the  court.  In  the  present 
case,  the  creditor  did  nothing  more 
than  enter  up  his  judgment  on  the 
bond,  as  part  of  the  security  agreed 
on.  In  so  doing  he  was  within  his 
strict  legal  rights,  and  the  court  had 
no  authority  to  interfere  with  his  ac- 
tion/' Judgment  had  been  confessed 
upon  a  bond  with  power  of  attorney, 
,  as  collateral  security  for  several  notes. 
This  general  proposition  is  supported 
a  fortiori  by  the  cases  cited  under  the 
following  headings. 

Under  a  statute  for  the  confession 
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of  judgments  the  maker  of  a  promis- 
sory  note  may,  before  the  note  is  due, 
appear  and  confess  judgment  for  the 
amount  thereof,  without  having  the 
note  filed,  which  judgment  takes  prec- 
edence over  later  creditors  of  the 
maker  of  the  note.  Stern  v.  Mayer 
(1885)  19  Mo.  App.  511;  Clapp  v.  Ely 

(1854)  10  N.  J,  Eq.  178. 

So,  in  Strong  v.  Gaskill  (1891)  — 
N.  J,  — ,  59  Atl.  339,  a  valid  judg- 
ment  was  confessed  upon  a  bond  with 
warrant  of  attorney,  to  secure  the  pay- 
ment of  notes  given  at  the  same  time 
for  an  existing  indebtedness. 

And  in  Keep  v.  Leckie  (1856)  42 
S.  C.  L.  (8  Rich.)  164,  where  a  power 
to  confess  judgment  as  security  for 
the  payment  of  some  notes  was  given, 
to  be  entered  only  on  default  of  pay- 
ment of  the  notes,  it  was  held  that  the 
death  of  the  maker  did  not  prevent  the 
confession  of  the  judgment  thereafter^ 
when  default  was' made. 

I  III,  For  future  advanees. 

f  The  right  to  take  judgment  as  se- 
curity for  future  advances  has  been 
the  subject  of  considerable  discussion, 
but  as  an  abstract  proposition  of  law, 
the  right  has  been  upheld  or  recog- 
nized as  existing  in  the  following  cases 
(as  the  future  advances,  when  made, 
are  usually  evidenced  by  some  paper, 
the  judgment  may  be  regarded  as  col- 
lateral security) : 

Illinois.  —  McDonald  v.  Ghisholm 
(1890)  131  111.  273,  23  N.  E.  596;  Little 
V.  Dyer  (1891)  138  111.  272,  32  Am. 
St.  Rep.  140,  27  N.  E.  905;  Fortune  v. 
Bartolomei  (1896)  164  111.  51,  45  N.  E. 
274. 

Maryland. — Neidig  v.  Whiteford 
(1868)  29  Md.  178,  96  Am.  Dec.  510; 
Robinson  v.  Consolidated  Real  Estate 
&  F.  Ins.  Co.  (1880)  55  Md.  105. 

New     Jersey. — ^Ely     v.     Parkhurst 

(1855)  25  N.  J.  L.  188;  Sayre  v.  Hewes 
(1880)  32  N.  J.  Eq.  652.  But  under  a 
statute  in  New  Jersey,  it  has  been  held 
that  a  judgment  confessed  to  secure 
future  advances  is  void.  Clapp  v.  Ely 
(1858)  27  N.  J.  L.  555;  Warwick  v. 
Petty  (1882)  44  N.  J.  L.  542;  Sterling 
v.  Fleming  (1891)  53  N.  J.  L.  652, 
24  Atl.  1001. 

New  York.— Nichols  v.  Hewit  (1809) 


4  Johns.  423;  Livingston  v.  Mln- 
lay  (1819)  16  Johns.  165;  Brink* 
erhoff  V.  Marvin  (1821)  5  Johns.  Ch. 
320;  Wilder  v.  Fondey  (1829)  4  Wend. 
100;  Truscott  v.  King  (1852)  6  N.  Y. 
147;  Cook  v.  Whipple  (1873)  55  N.  Y. 
150,  14  Am.  Rep.  202. 

Pennsylvania.  —  Holden  v.  Bull 
(1830)  1  Penr.  &  W.  460;  Ter-Hoven 
V.  Kerns  (1845)  2  Pa.  St.  96;  Par- 
mentier  v.  Gillespie  (1848)  9  Pa.  86; 
Pennock  v.  Copeland  (1850)  1  Phila. 
29;  Shenk's  Appeal  (1859)  33  Pa.  371; 
McClure  v.  Roman  (1866)  52  Pa.  458; 
Merchants'  Nat.  Bank  v.  Mosser 
(1894)  161  Pa.  469,  29  Atl.  1;  Weis- 
kircher  v.  Volk  (1905)  29  Pa.  Super. 
Ct.  611. 

A  judgment  taken  for  future  ad- 
vances, or  for  responsibilities  there- 
after to  be  incurred,  covers  only  such 
advances  as  are  actually  made,  and 
the  amount  is  limited  to  the  amount  of 
the  judgment.  Livingston  v.  M'Inlay 
(1819)  16  Johns.  (N.  Y.)  165;  Brink- 
erhoff  V.  Marvin  (1821)  5  Johns.  Ch. 
(N.  Y.)  320;  Wilder  v.  Fondey  (1829) 

4  Wend.  (N.  Y.)  100;  Truscott  v.  King 
(1852)  6  N.  Y.  147;  Cook  v.  Whipple 
(1873)  55  N.  Y.  150,  14  Am.  Rep.  202; 
Ter-Hoven  v.  Kerns  (1846)  2  Pa.  St. 
96;  Shenk's  Appeal  (1859)  33  Pa.  371. 

And  the  judgment  will  be  valid  as 
against  later  encumbrances  only  up  to 
the  amount  actually  advanced  at  the 
time  the  later  encumbrances  inter- 
vened.   Brinkerhoff  v.  Marvin  (1821) 

5  Johns.  Ch.  (N.  Y.)  320;  Ter-Hoven 
V.  Kerns  (1845)  2  Pa.  St.  96. 

The  reasoning  underlying  this  hold- 
ing is  set  forth  by  the  court  in  Ter- 
Hoven  V.  Kerns  (Pa.)  supra,  as  fol- 
lows :  "With  respect  to  the  validity  of 
the  judgment  taken  by  the  bank,  of 
Kerns,  there  can  be  no  question.  A 
judgment  or  mortgage  taken  to  secure 
the  payment  of  an  existing  debt,  and 
debts  or  liabilities  to  be  created  in 
future,  has  been  held  to  be  good  and 
valid  by  numerous  decisions.  Gordon 
V.  Graham  (1716)  7  Vin.  Abr.  52,  pi.  3, 
2  Eq.  Cas.  Abr.  598,  22  Eng.  Reprint 
502;  Lyle  v.  Ducomb  (1813)  5  Binn. 
(Pa.)  585;  4  Kent,- Com.  175,  and  the 
cases  there  referred  to.  It  may  also 
be  regarded  as  settled,  when  the  prior 
encumbrancer  in  such  case,  especially 
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if  his  encumbranee  be  a  judgments 
makes  future  advancements  up^n  the 
fait}i  of  his  encumbrance^  with  actual 
notice  of  a  new  intervening  encum- 
brance, that  he  will  not  be  preferred 
for  such  subsequent  advancements,  to 
the  intervening  encumbrance;  the  lat- 
ter will  be  entitled  to  a  preference. 
But  suppose  he  makes  such  advance- 
ment without  any  actual  knowledge 
whatever,  on  his  part,  of  the  existence 
of  the  intervening  encumbrance;  shall 
he  be  postponed,  or  n^t,  the  same  as  if 
he  had  had  actual  notice?  This  ques- 
tion, I  think,  has  not  been  definitely 
settled.  And  I  am  inclined  to  believe 
that  there  may  be  a  diversity  of  opinr 
ion  in  regard  to  it.  In  Gordon  v.  Grar 
ham  (Eng.)  supra,  where  the  prior 
encumbrancer  took  a  mortgage  to  aer 
cure  the  payment  of  money  already 
lent,  as  also  such  other  sums  a^  should 
thereafter  be  lent  or  advanced,  and 
the  second  mortgagee  took  his  mort- 
gage with  notice  of  the  first,  and  the 
first  mortgagee,  after  this,  with  notice 
of  the  second  mortgage,  lent  a  further 
sum  of  money  to  the  mortgagor.  Cow- 
per,  C,  was  of  the  opinion  that  the 
second  mortgagee  could  not  redeem 
without  paying  all  that  was  due  to  the 
first  mortgagee.  In  Shirras  v.  Craig 
(1812)  9  Cranch  (U.  S.)  34,  3  L.  ed. 
260,  Marshall,  Chief  Justice,  gives  it 
as  the  opinion  of  the  court  that  a  mort- 
gage executed  to  secure  the  payment 
of  an  existing  debt,  and  for  debts  sub- 
sequently contracted  upon  its  faith, 
either  by  advancements  made  or  lia- 
bilities incurred  prior  to  the  receipt  of 
actual  notice  of  the  subsequent  title 
of  the  defendants,  was  good,  and  en- 
titled to  a  preference;  see  pages  50,  51. 
So,  Chancellor  Kent,  4  Com.  175,  after 
stating  that  a  mortgage  or  judgment 
may  be  taken  and  held  as  a  security 
for  subsequent  advances  and  responsi- 
bilities to  the  extent  of  it,  when  this 
is  a  constituent  part  of  the  agree- 
ment, says  the  future  advances  will 
be  covered  by  the  lien,  in  preference  to 
the  claim  under  a  junior  intervening 
encumbrance  with  notice  of  the  agree- 
ment. Indeed,  Chancellor  Kent  seems 
to  think  the  prior  encumbrancer  en- 
titled to  a  preference,  if  the  instru* 
xnent  under  which  he  claims  ^provides 


fpr  his  making  future  advancements, 
whether  he  has  notice  or  not  at  the 
time  of  the  junipr  intervening  encum- 
brance, and  that  the  junior  encum- 
brancer will  oiUy  be  preferred  where 
he  has  no  notice  or  means  of  knowing 
the  agreement  under  which  such  fu- 
ture advaneementa^  have  been  made. 
Yet  in  Brinkerhoff  v.  Marvin  (1821)  5 
Johns.  Ch.  (N.  Y,)  326,  after  referring 
to  several  cases  where  it  had  been  held 
or  laid  down  that  a  mortgage  or  judg- 
ment, taken  as  a  security  for  future 
advances  beyond  the  amount  actually 
due,  was  good  and  valid,  he  observes-: 
The  limitation  to  this  doctrine,  1 
should  think*  would  t^  that>  wh^n.a 
subfi^equent  judgment  or  mortgage  in- 
tervened, f uxtjier  advances,  after  that 
period,  would  not  be  covered,' — thus 
leaving  the  question  to  be  decided, 
without  regard  to  notice,  according  to 
the  fact  whether  the  future  advances 
were  made  prior  or  subaequeiitly  to 
the  junior  encumbrance  coming  into 
existence.  To  this,  I  apprehend,  there 
can  be  no  just  or  equitable  objection 
made,  where  every  encumbrance  upon 
real  estate,  before  it  can  bec43a3Qe  such, 
must  be  placed  on  record,  or  regis- 
tered, or  filed  in  some  public  office, 
where  its  being  and  extent  may  be 
fully  ascertained  by  anyone  whose  in- 
terest it  may  be  to  know  it.  Such  is 
the  case  as  to  encumbrances  created 
upon  real  estate  in  Pennsylvania;  no 
such  encumbrance  can  exist  withojut 
being  placed  on  record,  or  registered, 
or  filed  in  some  public  office  appointed 
by  law  for  the  purpose,  where  anyone 
may  be  fully  apprised  of  its  existence 
or  nonexistence  by  calling  and  making 
the  necessary  inquiry.  But,  it  is  said, 
a  prior  encumbrancer  is  not  bound  to 
look  to  the  obtainm^it  or  entry  of  sub- 
sequent encumbrances ;  and,  generally, 
this  is  true,  and  p«!rhaps  universally 
where  the  encumbrance  -  is  given  to 
secure  the  payment  of  a  debt  in  being, 
the  amount  of  which  is  fixed  and  men- 
tioned, or  as  an  indemnity  against 
future  liabilities  which  may  and  shall 
arise  from  having  become  bail  or  sure- 
ty for  the  encumbrancer,  in  some  par- 
ticular respect  mentioned  and  deferred 
to  in  the  agreement.  But  where  the 
encumbrance  is  given  for  a  debt  of  a 
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certain  amount  already  owing,  and  for 
future  advances  or  responsibilities 
which  cannot  be  made  or  incurred 
without  the  future  will  and  consent 
of  the  party  taking  such  encumbrance, 
there  is  no  good  reason  why  he,  before 
he  advances,  or  accepts  of  any  new 
responsibility  in  future,  should  not  ex- 
amine the  various  offices  for  junior 
and  intervening  encumbrances,  in  the 
same  manner  as  if  he  were  to  accept 
of  a  new  and  independent  liability 
from  the  party,  having  no  reference 
whatever  to  any  prior  encumbrance. 
Every  future  advancement  or  respon- 
sibility created  is,  in  reality,  a  new 
debt,  and  such  a  responsibility  is 
created  by  a  new  contract,  having  a 
reference  merely  to  the  prior  en- 
cumbrance, for  the  purpose  of  mak- 
ing it  a  lien  upon  the  debtor's  real 
estate;  so  that,  with  respect  to 
those  who  have  acquired  liens  upon 
the  real  estate  of  the  debtor  in  the 
meantime,  there  is  no  ground  or  just 
reason  whatever,  why  such  future  ad- 
vances or  responsibilities  should  not 
be  looked  on  and  considered  as  having 
no  connection  with  the  prior  encum- 
brance under  which  they  may  have 
been  made.  In  the  abstract,  there  is 
quite  as  much  reason  why  the  prior 
encumbrancer  should  look  to  the  then- 
existing  state  of  the  encumbrances 
upon  the  party's  real  estate,  or  other- 
wise act  at  his  peril  and  take  the  risk 
upon  himself,  as  if  he  were  about  to 
make  an  advancement  to,  or  create  a 
liability  with,  the  party  for  the  first 
time.  And  if  we  look  at  the  thing  in 
practice,  I  think  it  will  appear  not  only 
more  practicable,  but  much  more  rea- 
sonable and  just,  that  the  prior  en- 
cumbrancer should  be  regarded  as 
bound  to  know  the  state  of  the  encumr 
brances  at  the  time,  against  the  real 
estate  of  the  person  to  whom  he  makes 
future  advances,  than  that  every  jun- 
ior or  intervening  encumbrancer 
shall  be  bound  to  run  after  and  give 
him  personal  notice,  or  notice  in  fact 
of  such  subsequent  encumbrance  hav- 
ing been  obtained,  together  with  the 
amount  of  it.  In  some  instances  it 
may  be  almost,  if  not  wholly,  impracti- 
cable for  the  junior  encumbrancer  to 
do  so,  as  where  the  prior  encumbran- 
cer may  be  a  nonresident  of  the  state 


and  residing  abroad  in  parts  un- 
known. To  require  such  notice  to  be 
given  to  the  prior  encumbrancer,  in 
such  cases,  by  the  junior  encumbran- 
cer, would  most  likely  put  it  out  of  the 
power  of  the  party  whose  estate  is  so 
encumbered  to  borrow  or  obtain  money 
upon  it,  and  his  ruin  be  produced  in 
consequence  of  it.  But  it  is,  in  all 
cases,  practicable  for  the  prior  en- 
cumbrancer, without  much  trouble  or 
inconvenience,  to  asciertain,  by  in- 
quiry and  search  at  the  several  offices 
where  encumbrances  are  to  be  found, 
if  any  junior  exist;  and  to  ascertain 
the  extent  of  them.  He  is  under  no 
obligation  to  make  future  advances, 
and  most  likely,  therefore,  will  never 
do  so,  unless  he  can  make  profit  by  it, 
and  throw  the  expense  attending  the 
same  upon  the  party  to  whom  such  ad- 
vances are  made.  Taking  everything, 
then,  into  consideration,  there  appears 
to  be  no  good  or  just  reason  why  he 
should  be  regarded  otherwise,  in  mak- 
ing future  advances,  than  if  he  were 
niaking  advances  to  the  party  for  the 
first  time." 

The  question  thus  raised  in  Ter- 
Hoven  v.  Kerns  as  to  a  case  in  which 
the  judgment  creditor  is  under  obli- 
gation to  make  the  advance,  and  does 
so  after  the  junior  encumbrancer  files 
his  encumbrance,  is  answered  in  Par- 
mentier  v.  Gillespie  (1848)  9  Pa.  86, 
where  it  is  held  that  under  such  cir- 
cumstances the  junior  encumbrance  is 
postponed  in  favor  of  the  advance- 
ment. To  the  same  effect  is  Pennock 
V.  Copeland  (1850)  1  Phila.  (Pa.)  29. 

And  where  the  advancement  is  made 
upon  the  same  day  as  the  later  encum- 
brance is  entered,  the  two  will  be  pro- 
rated out  of  the  assets  of  the  insolv- 
ent estate  of  the  debtor,  although  the 
judgment  securing  the  advancement  is 
prior  in  time.  McClure  v.  Roman 
(1866)  52  Pa.  458. 

And  an  agreement,  at  the  time  a 
judgment  is  paid  in  full,  that  it  shall 
not  be  satisfied  of  record,  but  shall  be 
and  constitute  collateral  security  for 
other  loans  made  and  to.be  made,  con- 
tinues the  lien  of  the  judgment;  and 
the  judgment,  to  the  extent  of  the  new 
loans,  takes  precedence  over  subse- 
quent creditors  who  later  enter  judsr- 
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ment.  Merchants*  Nat.  Bank  v.  Mos- 
ser  (1894)  161  Pa.  469,  29  Atl.  1; 
Weiskircher  t.  Volk  (1905)  29  Pa. 
Super.  Ct.  611.  But  the  rule  cannot  be 
made  an  instrument  for  fraud  upon 
innocent  third  parties.  Weiskircher 
V.  Volk  (Pa.)  supra. 

And  in  Truscott  v.  King  (1S62)  6 
N.  Y.  147,  H  was  held  that  a  judsr- 
ment  may/ to  its  extent,  be  confessed 
to  secure  future  advances,  and  will  be 
an  effectual  security  for  such  ad- 
vances against  subsequent  encumbran- 
cers having  notice  of  the  judgment. 
"But  the  adjudged  cases  show  that  if 
the  debt  amounted  to  the  sum  specified 
in  the  condition  of  the  bond  at  the 
time  of  its  execution,  or  advances 
were  subsequently  made  as  agreed 
upoa  at  the  time,  to  that  amount  the 
judgment  could  not  be  available  as  a 
security  for  any  additional  indebted- 
ness, for  other  advances  or  liabilities, 
although  in  the  end,  by  pasrments  made 
or  funds  received  by  the  creditor  of 
the  debtor,  the  amount  of  the  moneys 
advanced  from  time  to  time  should  be 
satisfied,  so  that  the  balance  did  not 
exceed  the  sum  specified  in  the  se- 
curity. It  could  not  be  regarded  as  a 
continuing  security,  covering  the  final 
balance  which  might  be  found  due  to 
the  creditor  from  the  debtor,  after 
charging  the  original  debt  and  subse- 
quent advances  and  responsibilities, 
and  crediting  the  moneys  received 
from  the  debtor  from  time  to  time,  al- 
though such  balance  should  be  no 
larger  in  amount  than  the  sum  specified 
in  the  security  to  be  secured."  By  Ed- 
monds, J.,  concurring:  "It  is  well  set- 
tled that  a  judgment  for  future  ad- 
vances is  good  not  only  against  the 
debtor,  but  also  against  subsequent 
encumbrances,  at  least,  up  to  the  time 
when  a  subsequent  judgment  or  mort- 
gage should  intervene.^' 

But  it  has  been  held  that  a  judgment 
to  secure  future  advances  is  valid  as  to 
subsequent  encumbrancers  only  up 
to  the  amount  actually  advanced  at  the 
time  the  judgment  creditor  has  notice 
of  the  later  encumbrance.  Sayre  v. 
Hewes  (1880)  32  N.  J.  Eq.  652;  Ely  v. 
Parkhurst  (1855)  26  N.  J.  L.  188.  But 
under  a  New  Jersey  statute,  a  con- 
fessed judgment  for  future  advances 


is  void.  Clapp  v.  Ely  (1858)  27  N.  J. 
L.  555;  Warwick  v.  Petty  (1882)  44 
N.  J.  L.  542;  Sterling  v.  Fleming 
(1891)  53  N.  J.  L.  652,  24  Atl.  1001. 

And  it  has  been  held  that  a  judg- 
ment confessed  by  a  tenant  to  the  landr 
lord  to  secure  money  to  be  advanced 
by  the  latter  to  former,  to  be  used  in 
building  houses  upon  the  leased  prem- 
ises, takes  precedence,  to  the  amount 
actually  advanced,  over  mechanics' 
liens  filed  by  a  third  party  against  the 
property  for  material  furnished  to 
the  tenant  and  used  in  building  the 
houses,  upon  the  distribution  of  the 
tenant's  estate  in  insolvency  proceed- 
ings. Robinson  v.  Consolidated  Real 
Estate  &  F.  Ins.  Go.  (1880)  55  Md. 
105. 

The  indebtedness  or  advancement 
secured  by  a  judgment  must  be  in  a 
definitely  fixed  amount,  or  in  an 
amount  that  may  be  rendered  definite 
by  a  calculation,  for  the  reason  that 
one  cannot  confess  judgment  for  an 
unliquidated  and  uncertain  sum.  Lit- 
tle V.  Dyer  (1891)  138  IlL  272,  32  Am. 
St.  Rep.  140,  27  N.  E.  905;  Fortune 
V.  Bartolomei  (1896)  164  111.  51,  45  N. 
E.  274;  Nichols  v.  Hewit  (1809)  4 
Johns.  (N.  Y.)  423. 

Where  notes  in  the  sum  of  $1,800, 
with  power  of  attorney  to  confess 
judgment  attached,  were  executed  by  a 
corporation  to  secure  whatever  amount 
of  money  the  payee  should  advance  to 
the  corporation  under  a  contract,  the 
amount  being  at  the  time  uncertain, 
since  the  money  was  to  be  used  in 
completing  a  piece  of  work  for  the 
corporation  itself,  it  was  held,  in  Mc- 
Donald V.  Chisholm  (1890)  131  111. 
273,  23  N.  E.  596,  that  a  judgment  for 
the  full  amount  of  the  notes,  regularly 
confessed,  was  valid  and  binding  upon 
the  corporation,  although  the  payee 
had  advanced  in  money  only  $1,034,  it 
appearing  that  he  had  incurred  in- 
debtedness on  account  of  the  comple- 
tion of  the  piece  of  work  under  the 
contract,  in  addition  to  the  amount  of 
money  actually  paid,  in  a  sum  exceed- 
ing the  amount  of  the  judgment. 

In  Curtice  v.  Scovel  (1791)  1  Root 
(Conii.)  827,  it  was  held  that  a  note 
for  more  than  £4,  given  to  bind  a  party 
to  abide  by  the  award  of  arbitrators, 
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18  not  evidence  of  a  subsisting  debt, 
and  that  a  confession  of  judgment 
thereon  before  a  justice  of  the  peace 
"is  not  such  a  debt,  nor  such  a  con- 
fession of  debt,  as  the  statute  contem- 
plates and  authorizes  a  justice  to  make 
a  record  of."  Hence,  any  such  judg- 
ment by  a  justice  is  void.  This  case 
was  cited  and  followed  in  Talcott  v. 
Pulsifer  (1796)  2  Root  (Conn*)  443. 
But  it  has  been  held  that  a  judg^ 
ment  entered  upon  a  bond,  in  the  pen- 
alty of  $100,  with  a  warrant  to  con- 
fess the  judgment,  having  a  condition 
thereunder  written  that  the  obligor 
will  pay  a  fine  an4  bill  of  costs,  then 
uncertain  in  amount,  is  valid,  but  no 
execution  can  be  issued  upon  the  judg- 
ment until  the  real  amount  due  is  as- 
certained. Holden  v<  Bull  (1830)  1 
Penr.  &  W.  (Pa.)  460. 

IV.  For  contingent  liabilities. 

A  judgment,  confessed  to  secure  the 
judgment  creditor  against  a  contin- 
gent liability  that  he  has  incurred  by 
becoming  the  judgment  debtor's  sure- 
ty on  other  paper,  is  valid  against  the 
judgment  debtor.  Farmers'  &  M.  Bank 
v.  Spear  (1893)  49  111.  App.  509,  af- 
firmed in  (1895)  156  111.  555,  41  N.  E. 
164;  Lansing  v.  Woodworth  (1843)  1 
Sandf.  Ch.  (N.  Y.)  43;  Marks  v.  Rey- 
nolds (1860)  20  How.  Pr.  (N.  Y.)  338 
(reversed  as  to  validity  against  subse- 
quent creditors,  in  (1861)  12  Abb.  Pr. 
403) ;  Allen  v.  Norton  (1877)  6  Or.  344 
(validated  by  statute)  ;  Miller  v.  How- 
ry (1832)  3  Penr.  &  W.  (Pa,)  374,  24 
Am.  Dec.  320;  Stewart  v.  Stocker 
(1832)  1  Watts  (Pa.)  135;  German- 
American  Title  &  T.  Co.  V.  Campbell 
(1898)  184  Pa.  541,  39  Atl.  291;  Can- 
dee's  Appeal  (1899)  191  Pa.  644,  43 
Atl.  1093;  McKee  v.  Verner  (1913) 
239  Pa.  69,  44  L.R.A.(N.S.)  727,  86 
Atl.  646;  Ford  v.  Elkin  (1843)  29  S.  C. 
L.  (2  Speers)  146. 

A  judgment  by  confession  entered 
upon  a  note  with  power  of  attorney  to 
confess,  given  to  secure  the  payee 
therein  against  loss  from  his  having 
become  indorser  for  the  maker  on 
other  paper,  is  not  void  merely  because 
entered  before  the  payee  had  paJLd  the 
obligations  for  which  he  became  liable 
because  of  the  indorsements.    Farm- 


ersf'  &  M.  Bank  v.  Spear  (1898)  49  III. 
App.  509,  affirmed  on  other  points  in 
(1395)  156  111.  555,  41  N.  E.  164;  Stew- 
art V.  Stocker  (1832)  1  Watts  (Pa.) 
135;  Miller  v.  Howry  (1832)  3  Penr. 
&  W.  (Pa.)  374,  24  Am.  Dec.  320. 

And  an  execution  issued  upon  such 
an  absolute  judgment^  intended  to 
compel  the  principal  to  pay  in  the  first 
instance  and  relieve  the'  surety,  is 
neither  erroneous  nor  irregular,  and 
it  is  not  fraudulent  by  the  Statute  of 
the  13th  Elizabeth.  Miller  v.  Howry 
(1832)  3  Penr.  &  W,  (Pa.)  374,  24 
Am.  Dec.  320. 

The  reasoning  upon  which  this  rul- 
ing may  be  based  is  stated  by  the  court 
in  Stewart  v.  Stoeker  (1832)  1  Watts 
(Pa.)  135,  as  follows :  ''It  is  now  set- 
tled in  this  state  that  a  mortgage  or 
judgment  may  be  given  to  secure  a 
creditor,  not  only  for  a  debt  due,  but 
for  responsibilities  which  are  contin- 
gent, nay,  for  future  advances.  Lyle 
V.  Ducomb  (1813)  5  Binn.  (Pa.)  585. 
This  judgment  to  the  Pittsburgh  Bank 
was,  as  the  judge  rightly  decided,  to 
secure  the  bank,  and  also  to  secure  the 
indorsers  on  the  notes  of  Bosler  & 
Company,  then  in  bank,  or  which 
should  be  given  to  renew  those  notes 
as  they  fell  due.  There  was  no  stipu- 
lation for  any  stay  of  execution.  The 
fairness  and  validity  of  this  judgment 
are  not  questioned.  Bosler  &  Com- 
pany are  stated  to  have  been  in  debt 
beyond  all  hope  of  extricating  them- 
selves. It  was  possible  that  they 
would  on  any  day  confess  a  judgment 
to.some  of  their  creditors,  without  stay 
of  execution,  and  their  large  personal 
property  might  have  been,  in  an  hour, 
beyond  the  reach  of  this  judgment. 
It  was  certain  Bosler  &  Company 
would  never  pay.  the  notes  in  the  Pitts- 
burgh Bank;  that  the  indorsers  must 
pay  them;  they  would  all  fall  due  in 
June.  It  was  certain  that  Stocker  and 
others  would  take  executions  on  or 
about  the  20th  of  June.  It  was  no 
stretch  of  their  authority  in  any  of  the 
indorsers  in  the  Pittsburgh  Bank  to 
call  for  execution  on  that  judgment  on 
the  10th  of  June,  and  to.  levy  it  in- 
stantly. If  Bosler  &  Company  had 
objected  to  this  execution,  it  is  not 
easy  to  discover  on  what  grounds  the 
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court  coHld  have  set  it.asidd:  Weliad 
'soitie  cases'lMrfore  us^t  Lancaster  last 
May  iitft  tmlike  tfaisi^  '^Hum^.A  EiheU^ 
^aa  .vere.Uagely  in  trade,  «j|d  latgoly. 
in  M^i  they  htd  bqrifovi^d. m(H3bey  pa 
boii4r  witb  .fic^n^  o£  their  Iriends  as 
aur^tjiesjn  tho^e:  bonds,  and  in  bank, 
with  some  of  their  friends  in'dorsers, 
and,  to  secure  those  friends,  had  given 
them  judgment  without  stipulating  foi* 
any  stay  ot  ^esecntion.  Whiki: 'those 
bonds  and  notes  had  atill  a  short  time 
to  run,  the  creditors  of  Howry  it  EaheK 
man  sued  them,  entered  iniles  of  arbi- 
ti*atioii,  and  obtaincMl  judigment,  Jind  in 
twenty  days  could  take,  and  in  fact 
did  take  execution  on  the  twenty^lirdt 
day.  In  the  meantime  their  sureties 
and  indorsers  took  out  executions  on 
their  judgments,  though*  none  of  them 
had  paid  the  debts  for  which  they  were 
sureties,  and  were  not  liable  to  su\t  for 
those  debts  for  some  days  yet  to  come. 
The  property  was  sold,  and  money 
brought  into  court.  The  common  pleas 
decided,  and  under  the  Act  of  1827, 
an  appeal  to  the  supreme  court,  and 
the  executions  thus  issued  by  the  se- 
curities and  indorsers*  took  the  money, 
by  a  decision  of  a  majority  of  this 
court.  In  those  cases  the  defendants, 
as  here,  made  no  objection  to  the  first 
executions.  I  will  add  that  in  those 
cases  the  sureties  had  .paid  the  money 
for  which  th^  were  bound  before  the 
money  was  brought  into  court,  so  that 
there  was  no  danger  of  the  surety  re«- 
eovering  money  from  his  principal  to 
pay  a  debt, -and  afterwards  not  paying 
it.  So  here,  the  bank  recovering  the 
debt,  the  indorsers  are  thereby  at  once 
discharged;  and  although  I  was  not 
entirely  satisfied  with  the  decision  at 


Lancaster,  yet;  upon  refl4otioti,  there 
is  no  actual  Injustice  in  tollectiag  tlie 
ridelbt'  from  the  pvincipialrsaiitbe  first 
.  instance,  instead  o£  prea^ln^i  the  sure- 
ty 4aid  tur^ng  hi^  round  t9  theprin- 
.  fjy^al^     A^d  when  the  fgrn^  of  the 
,ag£^eiment  will  a4mit  of  its  being  col- 
lected from  the  pilncipal,  perhaps  no 
court  will  interfere  to  throw  it  on  the 
surety  in  the  first  instance.    The  au- 
thority of  those  caseBiwottld.«detiainaine 
the  same  point  in  this  case.'' 

But  such  judgment  is  void  if  the 
confession  stated  no  facts  and  ddes  not 
show,  as  required  by  the  statute  regu- 
lating the  confession  of  judgments,  for 
what  cause  of  action  the  judgment  is 
ratered.  Adams  v,  Tator  (1890)  57 
Hun,  302,  19  N.  Y.  Giv.  Proc.  B^.  114, 
32  N.  Y.  S.  -R.  120,  10  N.  Y,  Sup^.  617 ; 
Hammond  v.  Bush  (1859)  8  Abb.  Pr. 
.(JV.  Y.)  152. 

And  such  a  judgment  has  been  held 
to  be  voidable  by  the  judgment  debt- 
or's creditors.  Forrester  v.  Strauss 
(1891)  21  N.  Y.  Civ.  Proc.  Rep.  166,  18 
K.  Y.  Stipp.41.' 

And  a  judgment  confessed  upon  a 
note  given  to  the  sureties  on  the  mak- 
er's bond,  without  consideration,  no 
previous  indebtedness  existing,  neither 
of  the  payees  being  able  to  state  that 
they  would  be  called  upon  to  pay  any- 
thing on  account  of  their  suretyship, 
is  a  fraud  upon  the  maker's  existing 
creditors,  and  the  claims  of  such  cred- 
itors have  priority  Over  the  judgment 
on  money  made  by  sale  of  the  judg^ 
ment  debtor's  goods  on  execution  is- 
sued from  the  judgment.  Sprague  v. 
Noble  (1878)  3  111.  App.  521. 

J.  W.  M. 


KBYSTONE  MANUFACTURING  COMPANY 

V. 

■ 

J.  D.  CLOSE  et  al,  PlflPs- in  Err. 

West  Virginia  Supreme  C^mrt  of  AppetOs  ^  OeU>her  BO^  19t7. 

(81  W.  Va.  205,  94  S.  E.  132.) 

Lien  —  manufacturing  lumber. 

1.  The  owners  of  a  sawmill  employed  by  the  owner  of  timber  to  go  upon 

Headnotes  by  Miller,  J. 
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the  land  where  the  timber  was  located  and  to  occupy  a  mill  site  and  yaid 
provided  for  in  the  deed  to  him  for  said  timber,  and  manufacture  the  aame 
into  lumber,  had  a  common*law  lien  on  the  lumber  for  the  price  of  tiior 
work  stipulated  in  the  contract,  and,  under  the  facts  and  drcumatanco 
in  this  case,  the  same  was  not  lost  or  waived  by  permittinfi:  or  sufferingr  i 
representative  of  the  owner  to  take  the  lumber  from  the  dock  where  it 
was  placed  as  sawjed,  and  puttinfir  it  upon  stick  in  said  yard,  even  as  against 
purchasers  thereof  from  the  owner  of  the  Iiunber. 
[See  note  on  this  question  beginning  on  page  862.] 


—  artisan's  statute. 

2.  By  the  common  law  a  lien  is  giv- 
en to  every  mechanic,  artisan,  or  other 
workman  for  the  value  of  the  labor  be- 
stowed by  him  in  the  manufacture, 
improvement,  or  betterment  of  goods 
and  chattels  delivered  to  him  there- 
for; but  such  lien  continues  only 
while  the  goods  are  retained  in  the 
possession  of  such  bailee. 

[See  17  R.  C.  L.  601,  602.] 


—  remedy  for  enforcement. 

3.  While  at  common  law  such  lioiar 
was  given  no  right  to  enforce  his  liea 
except  by  retaining  possession  of  the 
property  until  paid,  our  atatate, 
§  12a,  chap.  75,  of  the  Code,  enacted  in 
1909,  enlarged  this  right  by  givin 
him  the  remedy  by  distress,  prescribed 
thereby. 

[See  17  R.  G.  L.  613.] 


Ebsob  to  the  Circuit  Court  for  Tucker  County  to  review  a  judgment  in 
favor  of  intervening  petitioner  in  a  proceeding  to  enforce  a  conmion-law 
lien  on  certain  lumber  claimed  to  have  been  purchased  by  it.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  A.  Jay  Valentine,  for  plaintiffs 
in  error: 

Defendants  had  a  lien  on  said  lum- 
ber for  their  services  in  manufactur- 
ing the  same. 

1  Jones,  Liens,  §§  4,  998,  999,  1001. 

Mr.  Samuel  T.  Spears,  for  defendant 
in  error: 

Defendants  lost  possession  of  the 
lumber  at  the  time  it  was  delivered  to 
Mr.  Lentz  to  be  placed  on  stick  and 
from  there  hauled  by  him  to  the  rail- 
road for  sale,  and,  having  lost  posses- 
sion, they  lost  any  conmion-law  lien 
they  might  have  had  for  labor  per- 
formed, and  had  no  right  to  enforce 
their  distress  warrant  against  the 
property. 

1.  Jones,  Liens,  §§  20-22;  Fishell 
V.  Morris,  57  Conn.  547,  6  L.R.A.  82, 
18  Atl.  717;  25  Cyc.  662-675;  Bur- 
roughs V.  Ely,  54  W.  Va.  118,  102  Am. 
St.  Rep.  926,  46  S.  E.  371 ;  Gregory  v. 
Morris,  96  U.  S.  619,  24  L.  ed.  740. 

Where  one  performs  labor  upon 
personal  property  for  another  upon 
the  lands  or  leased  premises  of  the 
other,  he  can  have  no  lien  upon  this 
personal  property  because  of  lack  of 
possession. 

Jones,  Liens,  §  25. 

Miller,  J.,  delivered  the  opinion  of 
the  court: 

Claiming  a  common-law  lien  on 


certain  lumber  for  a  balance  of 
$300  due  them  for  manufacturinf 
the  same  under  a  contract  with  one 
M.  B.  Lentz,  defendants,  proceed- 
ing under  §  12a,  chap.  75,  Barnes's 
Code,  sued  out  of  the  ojffice  of  a 
justice  of  the  peace  a  distress  wv- 
rant  and  caused  the  same  to  be  lev- 
ied on  said  lumber,  then  on  stick  at 
the  mill  site  or  yard  on  the  Uuids  of 
one  Bright,  from  whom  Lentz  had 
previously  purchased  ihe  standinf 
timber  out  of  which  said  lumba^ 
had  been  so  manufactured  by  tbienL 
Thereupon  plaintiff,  claiming  as 
purchaser  of  said  lumber  fitHB 
Lentz,  executed  to  the  oflteer  t 
forthcoming  bond,  and  also  a  sus- 
pending bond  as  provided  by  stat- 
ute, and  intervened  by  petition  filed 
in  the  circuit  court  of  Tucte 
county,  where  an  issue  was  made 
up  and  tried  by  the  court  in  lieu  of 
a  jury,  and  the  finding  and  judf- 
ment  of  the  court  was  that  tiw 
plaintiff  was  the  owner  and  in  pos- 
session of  the  lumber  so  seizied  and 
levied  on  by  the  defendants,  and 
that  defendants  were  not  entitled  to 
enforce  their  common-law  lies 
thereon  for  manufacturing  the  same 
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as  claimed  fegr  them,  and  that  the 
plaintiff  waa  entitiad  to  hold  aaid 
lumber  as  its  pTopcsrty,  free  and 
discharged  from  the  lien  so  aaoerted 
by  defendants,  and  that  they  recov- 
er costs,  etc. 

The  deed  from  Bright  to  Lentz 
for  the  timber,  introduced  in  evi- 
dence, also  granted  to  the  latter  ''a 
Bite  tor  the  miD  and  yards,  ete.,  upon 
the  cleared  ground  of  the  party  of 
the  first  part/'  and  gave  him  two 
years  in  which  to  remove  the  timber, 
and  also  provided  that  he  should 
liave  'the  right  to  ruse  the  mill  sito 
and  yards,  and  everything  neces- 
isary  to  run  and  operate  said  mill 
upon  the  land  of  the  said  party  of 
the  first  part  for  a  period  of  five 
years,"  ete- 

The  contract  in  writing  between 
Lentz  and  def^idante  recited  the 
acquisition  of  Lentz  from  Bright  of 
said  timber,  and  the  desire  of  Lentz 
as  therein  specified  to  have  the  same 
manufactured  into  lumber,  where- 
by defendante  agreed  to  manufac- 
ture said   timber  into   lumber,  at 
certain  stipulated  prices  per  thou- 
sand feet  and  cross  ties  at  a  stipu- 
lated price  per  tie,  and  which  was 
to  include  skidding,  etc.,  all  to  be 
done  in  a  workmanlike  manner,  the 
sawing  to  be  done  so  as  to  raise  the 
grrade  of  the  lumber.    And  for  said 
sawing,   skidding,  and  other  work 
to    be   done   by   defendante   Lente 
thereby  agreed  as  follows:     ^'That 
the  work  done  the  previous  month 
shall   be   paid    for  the    following 
month,  the  end  of  the  month  being 
the  20th  of  each  and  every  month, 
and  all  the  lumber  in  the  yard  shall 
foe  estimated  at  that  time,  but  in 
making  the  payments  as  aforesaid 
the  said  party  of  the  first  part  shall 
hold  and  retain  10  per  cent  of  the 
earnings  of  the  said  parties  of  the 
second  part,  at  the  price  aforesaid 
antil  the  completion  of  the  work/' 
The   evidence   of   the   witnesses 
«how8  that  defendante  moved  their 
mill  upon  the  Bright  land  where  the 
timber  granted  to  Lentz  was  locat- 
ed, and  there  occupied  the  mill  site 
and  lot  provided  for  in  ihe  deed; 
that  as  the  lumber  was  cut  it  was 


placed  on  a  dock  near  the  mOl  and 
from  thene  taken  by  an  onployee 
of  Lenta  and  put  on  stick  in  the 
yard,  defendante'  contract  not  pro- 
viding for  putting  the  lumber  on 
stick;  but  where  the  contract  pro- 
vides it  was  to  be  estimated  at  the 
end  of  each  month  and  paid  for  as 
stipulated,  except  the  10  per  cent 
that  was  to  be  retained  until  the 
completion  of  the  contract. 

Defendante  received  on  account 
of  their  work  the  note  of  plaintiff 
to  heaitz  of  $500,  turned  over  to 
them,  the  proceeds,  less  discount, 
amounting  to  $490,  and  when  they 
completed  the  work  about  December 
6,  1916,  Lentz  owed  them  a  balance 
of  ISOO, 

The  deed  from  Bright  to  Lentz  is 
dated  August  20, 1916 ;  the  contract 
between  Lentz  and  defendants  is 
dated  September  4,  1916;  and  the 
contract  in  writing  whereby  Lentz 
undertook  to  sell  the  lumber  to 
plaintiff  is  dated  November  27, 
1916.  In  the  view  we  take  of  the 
case,  however,  these  dates  are  un- 
important. It  is  significant  that  the 
lumber  purporting  to  be  sold  by 
Lente  to  plaintiff  is  described  in  the 
contract  as  that  ''manufactured  and 
to  be  manufactured  at  the  Close  and 
Beavers  mill  on  Pleasant  run.  Tuck- 
er county,  West  Virginia."  And 
the  contract  further  provided  that 
Lentz  was  to  deliver  all  of  said  lum- 
ber f  .o.b.  cars  at  Porterwood,  West 
Virginia,  as  called  for  by  plaintiff, 
and  that  should  he  fail,  then  they 
were  to  have  the  right  to  put  on 
teams  and  deliver  the  same  at  his 
cost  and  expense.  And  one  of  the 
provisions  of  said  contract  was  that 
the  title  to  said  lumber  should  pass 
to  and  be  vested  in  plaintiff,  as  the 
same  should  be  placed  on  stick  at 
the  mill  where  said  lumber  was 
then  being  manufactured,  nnd  that 
the  possession  thereof  should  also 
pass  to  them  as  placed  on  stick. 

Defenduite  proved  that  6n  com- 
pletion of  the  work  they  left  three 
persons  in  diarge  and  possession  of 
the  lumber,  and  that  they  continued 
in  possession  thereof  until  seized 
and  taken  into  possession  hy  the 
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iofllcer  niHlbr>tlie  distress  w^rant, 
and  tfaoti  they.  <3iereb|jr  continued  to 
hold  and  retain  a  lim  XMi  the  Imtiber 
for  the  balance  due  them  tor  manu- 
facturing the  same. 

On  the  other  hand,  plaintiff  says, 
in  support  of  Idie  judgment,  that  de- 
fendants had  no  lease  on  the  land, 
but  were'  mere  licensees  of  Lentz, 
and  that,  although  they  owned  the 
mill  and  occupied  the  mill  site  and 
3rard  therewith  as  they  contend, 
they  had  no  such  exclusive  posses^ 
slon  of  the  land,  or  of  the  lumber 
after  it  was  taken  from  the  dock  and 
placed  on  stick  in  the  yard,  as  to 
support  any  lien  thereon  for  the 
work  done  thereon  by  them. 

That  the  common  law  gives  to 
every  mechanic^  artisan,  or  other 
workman  a  lien  for  the  labor  be- 
stowed by  him  in 
JtafiS?.'"*"^*      the       manufacture, 

improvement,  or 
betterment  of  goods  and  chattels 
delivered  to  him  therefor,  is  conoed- 
ed  by  counsel  for  both  parties,  tod 
besides  is  well  supported  by  all  the 
authorities  on  the  subject  of  liens 
and  bailments*  1  Jones,  Liens,  3d 
ed.  §  781 ;  Burrough  v.  Ely,  54  W. 
Va,  118,  102  Am.  St.  Rep.  926,  46 
S.  E.  371.  And  this  lien  applies  to 
lumbermen  for  manufacturing  logs 
into  lumber.  1  Jones,  Liens,  S  70S. 
Such  lien  is  in  most,  if  not  all,  re- 
spects like  a  seller's  lien  for  pur- 
chase money,  and  like  that  exists 
only  so  long  as  possession  of  the 
property  is  held.  Respecting  the 
seller's  lien  and  the  necessity  of  re- 
taining possession,  it  was  said  in 
Buskirk  Bros.  v.  Peck,  57  W.  Va. 
360,  370,  50  S.  B.  432,  and  repeated 
in  Wiggin  v.  Mankin,  65  W.  Va.  219, 
226,  63  S-  E.  1094:  "Although  re- 
tention of  the  possession  of  tb^ 
property  until  payment  is  essential 
to  its  existence,  yet  possession  may 
be  constructive  or  actual,  and  where 
goods  are  sold,  counted  out,  and  set 
apart  for  the  purchaser,  but  not 
actually  delivered  into  his  posses- 
sion, the  title  passes,  ^nd  there  is 
constructive  delivery  sufficient  to 
execute  the  contract,  yet  the  seller 
had  a  lien  for  the  purchase  money." 


While  the  lien'  SD  givien  by  the 
commdn  law  gai^e  the  lienor  no  ri^t 
except  to  hoU  onto  \ 
the  property  until  3?-^Si/it'. 
his  serviees  wiere 
paid  for  (Burrough  v.  Ely,  supra,  3 
B.  C.  L.  §  47,  p.  12fi^>,  nevertheless, 
•since  the  decision  in  Burrough  v. 
Ely,  the  legislature  of  this  state,  by 
§  12a,  chap.  75,  Code,  supra.  Acts 
1909,  chap.  43,  has  at  least  given  the 
remedy  by  distress  for  enforce- 
ment of  such  lien,  th6  remedy  pur- 
sued in  this  case,  and  to  that  endbmt 
it  no  further  enlarged  the  eommon- 
law  right* 

Whether   defendants    under   the 
contract,  or  by  the  manner  of  exe- 
cuting the  same,  ever  had  or  part- 
ed with  the  possession  of  the  lum- 
ber in  question,  so  as  to  give  them 
a  lien,  or  to  lose  it  as  claimed  by 
plaintiff,  are  questions  not  entirely 
free  from  doubt.    While  it  may  be 
true  they  held  no  formal  lease  on 
the  land  for  mill  site  and  yard,  yet 
we  must  assume  they  were  let  into 
possession  thereof  by  Lentz  under 
his  deed  from  Bright,  with  the  same 
rights  which  were  given  him  for  the 
purpose  of  sawing,  manufacturing, 
and  storing  the  lumber,  contemplat- 
ed in  the  deed  and  in  the  contract  by 
defendants  with  him.    The  mill  was 
there,  and  necessarily    they    must 
have  had  the  exclusive  right  to  and 
possession  of  the  land  occupied  by 
the  mill  while  engaged  in  cutting 
the  timber  into  lumber;  and  while 
their  contract  did  not  call  for  stick- 
ing the  lumber  as  sawed,  neither 
did  it  specifically  provide  that  it  was 
to  be  stacked  by  Lentz.     Necessa- 
rily, the  contract  implied  some  dis- 
position   of   the    lumber,    and,    as 
already  observed,  it  specifically  pro- 
vided for  its  location  on  the  yard 
and    an    estimate    thereof,     from 
month  to  month  and  payment  there- 
for by  Lentz.    The  only  thing:  which 
Lentz  did  or  was  suffered  to  do  was 
to  put  his  man  in  the  yard  and  to 
place  the  lumber  on  stick  as  it  came 
from  the  mill.    Can  it  be  assumed 
from  this  that  the  parties  contem- 
plated, or  that  defendants,  -^ho  pro- 
;vided  in  their  contract  for  estimates 
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or  measurements  of  the  ^upber  ^h^  t}ie  bailee,  of  possession  of  the 
while  still  in  the  yard  and  ar  tn^r  *  to^Jeet  of  the  bailment,  discharges 
milL  intended  that;  it  should  eo  out  his  Uen,  unless  it  ia  con3istent  with 
of -wielr  T)6ssessionr,  bttovrSv^'bf  'tne' contract  ftiie  course' 6?  business, 
relinquish  their  lien  therecto'-Wti  6rT:he  Intention  of  the  parties.' 
the  price  of  manufacturing  the 
same?  We  cannot  bring  ourselves 
to  the  conclusion  that  such  was  the 
contract  or  the  legal  effect  of  their 
conduct  towards  the  property.  The 
evidence  shows,  on  the  contrary, 
that  on  completing  the  sawing  de- 
fendants left  representatives  in 
charge  of  the  lumber,  and  that  with- 
in three  days  thereafter  they  sued 
out  the  distress  warrant  and  caused 
the  lumber  to  be  taken  into  the  pos- 
session of  the  oflScer,  and  thereby 
did  everything  in  their  power  to 
preserve  and  enforce  their  lien.  Nor 
do  we  think  they  lost  the  lien  by 
tiie  fact  that  the  representative  of 
Lentz  took  the    lumber   from  the 

dock  and  placed  it 

on  stick  in  the  yard. 

That  act  is  not  in- 
consistent with  possession  thereof 
by  defendants  for  the  purpose  of 
their  lien.  The  case  is  not  thereby 
brought  within  the  principles  laid 
down  in  1  Jones  on  Liens,  ^  22  and 
25,  relied  on  by  counsel.  The  case 
here  is  not  like  the  instance  noted 
in  §  22,  of  the  owners  of  a  saw- 
mill who  permitted  boards  sawed  by 
them  to  be  moved  from  the  mill ;  noi: 
like  the  brickmaker  referred  tb  in  § 
25,  who  was  practically  only  an 
employee  of  the  owner  of  the  plant, 
as  in  the  case  from  Massachusetts, 
King  v.  Indian*  Orchard  Canal  Co. 
11  Cush.  231,  cited  for  the  text  will 
show.  Moreover,  we  find  Moore  v. 
Hitchcock,  4  Wend.  292,  also  a 
brickmaker's  case,  holding  that 
the  plaintiff  had  ft'  lien  for  brick 
made  at  the  plant  and  on  ihe  land 
of  the  owner,  under  a  similar  con- 
tract, and  that  he  could  maintain 
trover  against  one  who  wrongfully 
took  the  same  from  his  possession 
under  execution  against  the  owner. 
The  delivery  of  a  portion  only  of  the 
goods  does  not  defeat  the  lien.  .  6 
C.J.  1136,  §  85(b).  And  in  Robin- 
son V.  Larr^bee,  63  Me.  116,  117,  it 
is  said:  "There  is  no  question  but 
[that]  the  voluntary  relinquishment 


The  mere  fact  that  Lentz's  rep- 
resentative came  on  the  mill'  yard 
and  put  the  luinber  on  stick,  where 
it  was  to  remain  until  estimated  or 
measured  ^hd  payments  made,  does 
not  evince  intention  on  the  part  of 
the  defendants  to  relinquish  any 
right  given  them  by  law.  Nor  is  the 
case  here  like  that  presented  in 
Walker  v.  Cassels,  70  S.  C.  271,  49 
S.  E.  862,  holding  that,  "where  the 
sawing  of  certain  lumber  had  been 
completed,  and  the  sawyers  had  left 
the  ground  without  leaving  any 
agent  in  charge,  and  plaintiff 
stacked  the  lumber,  and  used  some 
of  it,  and  sold  a  considerable  por- 
tion of  it,"  and  where  it  was  held 
the  sawyer  thereby  lost  or  waived 
his  lien.  Nor  is  this  case  like  Mc- 
Master  v.  Merrick,  41  Mich.  505,  2 
N.  W.  895,  where  the  acts  of  the 
sawyers  were  inconsistent  with  their 
intention  to  assert  a  lien,  and  where 
they  did  nothing  to  preserve  or  en- 
force the  same,  and  where,  indeed, 
the  contract  did  not  contemplate 
such  a  lien,  and  which  case  is  dis- 
tinguished in  Bank  of  Montreal  v. 
J.  E.  Potts  Salt  &  Lumber  Co.  91 
Mich.  342,  51  N.  W.  890,  the  case  of 
a  salt  manufacturer,  and  in  which  it 
was  held  that  the  contractor,  under 
the  circumstances  of  that  case,  not 
unlike  those  in  this  case,  had  not 
lost  his  lien. 

From  all  which  we  conclude  that 
the  possession  on  the  yard  of  the 
lumber  in  question  was  the  posses- 
sioji  of  the  defendants,  and  that 
they  had  not  parted  therewith  at 
the  time  they  sued  out  the  distress 
warrant  and  caused  the  officer  io 
seize  the  same  for  the  debt  due 
them,  and  that  their  lien  thsyeon 
remained  intact  and  enforcoahle  by 
such  distress. ,   . 

We,  therefore,  reverse  the  judg-r 
ment  and  remand  the  case  to  the 
Circuit  Court  to  be  therein  further 
proceeded  with  in  accprdance  with 
the  principles  herein  .  enunciated, 
and  further  according  to  law. 
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ANNOTATION. 

Common-law  lien  on  personalty  for  work  performed  diereont  upon  die 

owner's  premises. 


At  common  law,  mechanics  and  ar- 
tisans have  a  right  to  retain  personal 
property  delivered  to  them,  upon 
which  they  have  bestowed  labor  and 
services,  until  the  charge  thereby  at- 
taching to  it  is  paid.  Whether  this 
common-law  lien  attaches  to  personal 
property  where  the  work  is  done  on 
the  owner's  premises  is  the  question 
for  investigation  in  this  note.  The 
court  in  the  reported  case  (Keystone 
Mfg.  Co.  V.  Close,  ante,  857)  takes 
the  view  that  under  the  circumstances 
of  that  case  there  was  a  common-law 
lien. 

In  Bank  of  Montreal  v.  J.  E.  Potts 
Salt  &  Lumber  Co.  (1892)  91  Mich. 
342,  51  N.  W.  890,  one  who  manufac- 
tured salt  at  the  owner's  "salt  lot"  un- 
der an  agreement  with  the  owner  by 
which  he  was  to  furnish  all  the  bar- 
rels, nails,  lime,  butter,  etc.,  to  pay 
all  needed  repairs  on  said  lot  except 
certain  specified  warranties,  and  to 
deliver  such  salt  piled  in  workmanlike 
manner  on  a  dock  erected  and  used  ex- 
clusively in  connection  with  this  salt 
lot,  and  was  to  be  .responsible  for  the 
same  until  it  should  be  delivered  to 
the  boat  or  vessel,  from  the  said  dock, 
was  held  to  have  a  lien  on  salt  locat- 
ed on  the  dock  and  on  the  salt  lot,  for 
the  agreed  price  under  the  contract. 

One  employed  by  the  owner  of  a 
brickyard  to  make  brick,  under  a  con- 
tract by  which  the  possession  of  the 
yard  was  in  the  lien  claimant,  for  the 
purpose  of  his  contract,  and  who  re- 
mained in  the  possession  of  the  yard 
and  of  the  brick  at  the  date  of  the 
seizure  thereof  by  an  execution  cred- 
itor of  the  owner  of  the  yard,  was 
held  entitled  to  a  lien  on  the  brick  in 
Roberts  v.  Bank  of  Toronto  (1894) 
21  Ont.  App.  Rep.  629.  The  court 
states  that  as  between  the  lien  claim- 
ant and  the  owner  the  lien  claimant 
was  there,  at  least,  by  license  to  do  a 
specific  work  under  contract,  not  as  a 
mere  servant  or  laborer.  It  seems 
that  the  owner  of  the  brickyard  had 
been  selling  portions  of  the  brick,  and 


the  court  states,  as  to  this  fact,  that 
the  evidence  fully  warrants  the  con- 
clusion that  this  was  done  with  the 
lien  claimant's  consent  and  by  ar- 
rangement with  him,  and  to  obtain 
money  to  pay  the  lien  claimant  and  bis 
men,  as  agreed  upon. 

In  Moore  v.  Hitchcock  (1830)  4 
Wend.  (N.  Y.)  292,  a  brickmaker  who 
manufactured  a-  quantity  of  brick  in 
a  brickyard  furnished  by  another,  to- 
gether with  wood  and  all  other  neces- 
saries to  carry  on  the  work,  under  an 
agreement  by  which  he  was  to  receive 
a  stated  price  per  thousand  for  the 
brick,  made  and  shipped,  on  the  re- 
turn of  the  vessel  on  which  the  same 
was  carried  to  market,  was  held  to 
have  a  lien  for  his  labor  on  brick 
which  were  in  the  yard  when  seized 
under  an  execution  against  the  owner 
of  the  yard,  and  purchased  by  the  de- 
fendant. The  court  states  that  by  the 
provision  of  the  contract  as  to  the 
shipment,  the  lien  claimant  agreed' to 
waive  his  lien  as  against  the  owner, 
and  was  not  to  receive  his  pay  until 
the  vessel  which  carried  the  brick  to 
market  should  return,  but  that  this 
was  a  personal  credit  to  the  owner, 
founded  on  the  confidence  reposed  in 
him,  and  did  not  interfere  with  the 
lien. 

It  seems  to  be  assumed  in  Oakes  v. 
Moore  (1844)  24  Me.  ^214,  41  Am.  Dec. 
379,  that  one  who  cuts  timber  upon 
the  land  of  another  may  have  a  lien 
at  common  law.  But  it  is  held  in  that 
case  that,  if  he  removes  the  timber  and 
delivers  it  for  the  purpose  of  being 
sawed  into  lumber,  his  right  to  a  lien 
is  gone  because  of  the  surrender  of 
possession. 

See  Shaw  v.  Kaler  (1871)  106  Mas& 
448,  infra. 

If  the  lien  claimant  has  no  right  in 
respect  to  the  land  of  the  owner  on 
which  the  work  is  done,  it  is  quite 
well  settled  that  there  can  be  no  lien 
at  common  law,  because  there  is  then 
no  such  unqualified  possession  of  the 
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pn^Mrty  as  is  necesflary  to  support  the 
lien. 

Thus^  one  employed  by  the  owner 
of  timber  to  cut  the  timber  into  Ioitb 
and  put  the  logs  in  the  owner^s  mill 
pond,  who  had  eut  and  skidded  the 
logs  on  the  tract  from  which  they  were 
cut^  was  held  to  have  no  lien  thereon^ 
at  common  law,  in  Fit^erald  v.  Elliott 
(1894)  162  Pa.  118,  42  Am.  St  Rep. 
812,  29  Atl.  846.    Whether  the  owner 
of  the  timber  owned  the  land  from 
which  they  were  taken  did  not  appear 
in  the  evidence,  and  the  court  states 
that  it  is  not  material ;  that  ''the  pos- 
session of  the  timber  was  in  the  owner 
of  it,  and  that  possession  was  not 
changed  or  affected  by  tbe  arrange- 
ment under  which  the  logs  were  cut 
and  skidded  by  the  plaintiff.    The  lat- 
ter was  not  a  bailee  of  the  timber,  or 
of  the  logs  cut  therefrom.     He  was 
employed  to  cut  the  timber  into  logs 
and  put  them  in  his  employer's  mill 
pond.    There  was  nothing  in  the  na- 
ture of  his  employment  which  gave 
him  an  independent  and  exclusive  pos- 
session of  the  timber  or  logs  at  any 
time,  but  on  the  contrary  the  agree- 
ment under  which  he  was  to  do  the 
work  was  inconsistent  with  his  claim 
of  a  right  te  the  possession  of  them 
until  he  was  paid  for  his  labor.    He 
cut  and  skidded  the  logs  where  his 
employer  had  the  right  to  cut  and 
skid  them,  preparatory  te  their  re- 
moval te  his  mill.    If  the  plaintiff  had 
a  common-law  lien  upon  the  logs  for 
his  work,  then  he  who  cuts  firewood 
or   splits   rails  from  his  employer's 
timber,  and  hauls,  or  agreed  te  haul, 
the  firewood  te  his  employer's  house, 
or  the  rails  te  designated  points  on  his 
farm  for  the  purpose  of  fencing  it,  has 
a  like  lien.''    The  court  states  that  the 
'^fundamentel  error  in  the  plaintiff's 
contention  lies  in  his  assumption  that 
he  had  an  independent  possession  of 
the  property,  when  in  fact  such  pos- 
session as  he  had  was  that  of  his  em- 
ployer.   Maxwell  [the  employer]  was 
in  possession  of  the  Dixon  tract  for 
the  work  that  plaintiff  did  for  him 
there,  whether  he  owned  it  or  not;  the 
land  on  which  the  timber  lay  and  the 
logs  were  cut  and  skidded  was  in  his 
possession  for  the  purpose  for  which 


his  employee  used  it.  It  follows  that 
the  rights  of  the  plaintiff  in  respect  to 
lien  and  possession  were  the  same  as 
if  his  employer  owned  the  land  on 
which  the  work  was  done.  In  cutting 
and  skidding  the  logs  where  he  did,  he 
was  exercising  his  employer's  right 
to  cut  and  skid  them  there." 

One  who,  under  an  agreement  with 
the  lessee  of  a  brickyard,  was  to  pre- 
pare a  yard  and  kiln  for  manufactur- 
ing brick,  to  perform  all  labor  con- 
nected therewith,  the  lessee  to  furnish 
all  materials  and  apparatus,  and  to  pay 
so  much  per  thousand  for  their  manu- 
facture, was  held  not  to  be  entitled 
to  a  lien  upon  the  brick  so  manufac- 
tured. King  V.  Indian  Orchard  Canal 
Co.  (1853)  11  Cush.  (Mass.)  231. 
The  court  states  that  ''upon  the  un- 
disputed facts  of  this  case  it  appeari» 
to  us  that  the  plaintiff  fails  te  show 
any  such  possession  of  the  property  in 
question  as  will  support  the  lien  which 
he  sets  up  in  order  to  maintain  this 
action.  In  the  first  place,  he  shows 
no  right  or  interest  in  himself,  either 
as  owner,  lessee,  or  tenant,  to  the 
possession  of  the  yard  in  which  the 
brick  were  made  and  burned.  By  vir- 
tue of  the  contract  with  the  defendant 
corporation  who  owned  the  land» 
Steams  [the  lessee]  had  the  right  to 
occupy  the  grotind  for  a  brickyard 
during  the  continuance  of  his  con- 
tract, without  charge,  and  for  a  year 
subsequent  to  the  expiration  of  the 
contract  at  a  moderate  rent.  This 
gave  to  Steams  the  possession  of  the 
premises  for  the  time  specified,  but 
it  does  not  appear  that  Stearns,  either 
by  his  written  contract  with  the  plain- 
tiff for  the  manufacture  of  the  brick, 
or  by  any  verbal  agreement  or  acts,. 
surrendered  the  possession  thereof  to* 
the  plaintiff.  On  the  contrary,  it  is* 
especially  provided  by  the  written  con- 
tract that  Stearns  shall  prepare  the 
brickyard  and  fit  it  for  use,  and  that- 
he  shall  furnish  and  deliver  on  the 
premises  from  time  to  time,  as  re- 
quired, the  materials  for  making  and 
burning  the  brick,  clearly  implying 
that  Steams  was  to  continue  in  pos- 
session, and  it  was  proved  at  the  trial* 
that,  in  point  of  fact,  the  workmen  of 
Steams  were  employed  in  the  yard,  en- 
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larging  /and  fillin^g  it  up  during^  this 
whole  3uaimer>  while  tiie  pj^aiatii]^  w(i9 
engaged  in  striking  the  brick^.  and 
preparing  and  burning  the  kiln^. 
Upon  tl^epe  {acts  it  is  manifest  tb)at 
the  plaintiff  n^ver  had  iany  exclusive 
and  unconditional  possession  of  tbe 
property.  It.waa,  at  most,  only  a  mixed 
possession  with  Steams,  or  rathex\  a 
right  in  the  plaintiff  to  enter  upon  and 
use  the  yard  of  Stearns,  for  the  pur- 
pose of  making  and  burning  the  brick. 
It  is  entirely  clear  that  such  a  re- 
stricted and  limited  possession  is  in- 
sufficient to  support  a  lien.  It  amounts 
to  nothing  more  than  the  ordinary 
transaction  of  work  done  by  one  per- 
son in  the  manufacture  or  repair  of 
articles  for  another,  upon  the  premises 
of  the  latter.  The  workman  in  such 
a  case  has,  to  a  certain  extent,  posses- 
sion of  the  property  upon  which  his 
labor  and  services  are  expended,  but 
it  is  a  qualified  and  mixed  possession, 
which  can  form  no  valid  basis  for  a 
lien."  It  is  further  stated  that  if  the 
plaintiff  ever  had  any  possession  of 
the  brick,  it  was  relinquished  by  him 
when  his  foreman  left  the  yard  to  do 
work  elsewhere,  and  that  the  lessee, 
after  that  time,  was  in  the  sole  and 
exclusive  possession  and  control 
thereof. 

Under  a  statute  making  possession  a 
necessary  requisite  of  the  Uen,  a  la- 
borer employed  by  one  who  purchased, 
logs  to  cut,  skid,  and  draw  the  logs 
has  not,  from  the  fact  of  such  employ- 
ment, shown  such  a  possession  of  the. 
logs  as  entitles  him  to  h  lien.  O'Qlair 
V.  Hale  (1898)  35  App.  Div.  77,  54 
N.  Y.  Supp.  388.  The  decision  in  this 
case  is  approved  in  an  action  in  which 
one  who  had  cut,  trimmed,  and  pre- 
pared logs  to  be  saw^d,  and  hauled  the 
the  same  to  a  sawmill,  was  claiming  a 
lien.  Brackett  V. . Pieo'son  (190§)  114. 
App.  Div.  281,  99  N.  Y.Supp.  770.  Tb^ 
court  states  that  while  the  lien  law 
of  this  state  had  been  codified,  there 
had  been,  no  attempt  to  enlarge  the. 
lien  given  to  the  artisan  beyond  that 
given  by  common  law. 

One  employed  to  head  and  stack 
wheat  grown  on.  the  land  of  the  owner, 
who  performed  the.  services  for  which 
he  is  employed^  do^s  not  have  such  a 


P09£iasflion>ol  the.wiieair:aB  entMlBs^im 
to  a  lien  under  a  statute  requiring  pt»* 
seaarai  es  a  tonditioii  precedent  te  a 
lien.  The  court  states  that  there 
could,  bei  no  greater  abamrdirt^y  than  to 
hold  tiiat  an  employee  of  a  famer, 
to  perform  labor  upon  the  farm,  would 
be  entitled  to  a  lien  for  the  work 
bestowed  in  cultivating  the  land  or 
harvesting  the  crops,  i^the  absence 
of  a  special  contract  creating  it,  to  be 
followed  by  an  actual  and  physical 
change  of  possession  in  the  nature  of 
a  pledge;  and,  with  reference  to  the 
facts  of  a  particular  case,  states  that 
the  very  fact  that  the  wheat  was 
stacked  upon  the  owner's  land,  in  the 
absence  of  a  special  agreement,  pre- 
cluded the  possibility  of  an  unqualified 
possession  by  the  person  who  per- 
formed the  work.  McDearmid  v.  Fos- 
ter (1887)  14  Or.  417,  12  Pac.  813. 

In  Shaw  v.  Kaler  (1871)  106  Mass. 
448,  the  supreme  court  of  Massachu- 
setts, however,  held  that  one  who  made 
piano  cases,  at  an  agreed  price  for 
each  upon  the  premises  of  the  other 
party  to  the  contract,  the  latter  fur- 
nishing the  material  and  also  bench 
room  for  the  lien  claimant,  was  held 
to  have  such  possession  of  the  cases  as 
entitled  him  to   maintain  an   action 
against  a  wrongdoer  who  took  posses- 
sion of  them.    When  the  material  was 
furni^ed  by  the  owner  of  the  shop  it 
was  t£^en  and  r^ained  by  the  lien 
claimant  in  the  portion  of  the  shop 
assigned  to   him;   the  lien   claimant 
owned  the  bench  tools  and  employed 
and  paid  men  to  assist  him  in  making 
the  cases,  and,  during  the  time  when 
he  was  making  the  cases,  he  retained 
the  actual  possession  of  them  until,  on 
being  finished,  they  were  delivered  to 
the  owner  of  the  building;  and  the 
cases  in  question  were  retained  by  the 
lien  claimt^nt  in  the  manner  thus  stat- 
ed, and  were  in  hts  possession  at  the 
time  when  the  defendant,  against  the 
plaintiff's  consent,  took  them.     This 
decision,  however,  turns  upon  the  in- 
sufficiency of  l^he  defendant's   claim 
rather  than  upon  the  existence  of  a 
lien.    The  court,  however,  does  hold 
that  the  lien  claimant  had  possession, 
and  states  that  in  t)ie  action  of  tres- 
pass, as  possession  is  prima  faeie  evi- 
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dence  of  rifi^t»  a  mere  stranger  cannot 
deprive  the  party  of  that  possession 
without  showing  soitie  authority  or 
right  of  the  true  owner  to  justify  the 
taking.  The  case  of  King  v.  Indian 
Orchard  Canal  Co.  (Maaek)  supra,  is 
stated  to  have  very  little  bearing  upon 
the  question ;  that  the  plaintiff  in  that 
case  wholly  failed  to  make  out  his  own 
actual  possession,  and  the  defendant 
claimed  under  a  bill  of  sale  from  the 
true  owner;  that  in  both  these  par- 
ticulars that  case  differed  entirely 
from  the  case  at  bar. 

In  some  cases  the  courts  have  de- 
nied a  lien  from  a  consideration  of  all 
the  circumstances.  In  McMaster  v. 
Merrick  (1879)  41  Mich.  505,  2  N. 
W.  895,  there  was  held  to  be  no  lien 
in  favor  of  the  lessee  of  the  sawmill 
on  lumber  sawed  by  him  for  the  owner, 
on  the  theory  that  no  lien  was  con- 
templated by  the  contract  of  the  par- 
ties, who  had  acted  as  if  there  was  no 
lien  until  after  the  lessors  had  become 
bankrupt,  the  court  stating  that  where 
no  lien  was  claimed  in  the  past  one 
cannot  be  created  in  the  future.  The 
lessees  had  recognized  the  rights  of 


various  creditors  of  the  lessor,  to  part 
of  the  lumber,  and  it  is  stated  that 
this  recognition  was  inconsistent  with 
the  lessees'  lien  if  they  claimed  one; 
•that  they  took  no  steps  to  assert  it  dis- 
tinctly, when  all  the  facts  appearing 
indicated  its  nonexistence;  that  upon 
the  termination  of  the  lease  the  lum- 
ber was  on  the  premises  of  the  general 
owner,  and  that  no  lien  could  exist 
without  some  distinct  possession,  and 
this  was  effectually  negative  of  the 
recognition  without  denial  or  qualifi- 
cation of  the  right  of  possession  and 
disposal  in  the  assignees  and  trans- 
ferees of  the  general  owner. 

For  ordinary  work  done  as  a  laborer 
on  personal  property  on  the  premises 
of  another  there  is  no  lien.  One  who 
agreed  to  remove  fixtures  for  the  own- 
er from  one  store  to  another  was  held 
not  to  have  a  lien  on  the  fixtures  in  the 
store  of  the  owner,  in  A.  F.  Engelhardt 
Co.  V.  Benjamin  (1896)  6  App.  Div. 
475,  39  N.  ¥•  Supp.  81. 

The  laborers  on  a  farm  have  been 
held  to  have  no  common-law  lien  upon 
the  crops.  Hunt  v.  Wing  (1872)  10 
Heisk.  (TeniL)  189.  W.  A.  E* 


LOUIS  ETTLINGER,  Reapt^ 

V. 

NATIONAL  SURETY  COMPANY,  Appt 

Vew  Tark  Court  of  AppealB   November  18,  1017 • 
(221  N.  Y.  467,  117  N.  B.  945.) 

Principal  and  surety  —  right  of  surety  to  set  op  fraud  against  prlndpaL 

1.  A  surety  on  a  stay  bond,  when  sued  alone  for  damages  for  its  breach, 
t^annot  set  up  the  defense  that  the  principal  was  induced  to  give  the  bond 
%y  fraud. 

[See  note  an  this  question  beginning  on  page  868.] 


—  liability  of  surety  —  void  contract. 

2.  A  surety  for  one  of  the  principals 
to  a  contract  is  not  liable  for  a  breach 
iy  his  principal  if  the  minds  of  the 
-parties  to  the  contract  did  not  meet, 
•or  the  alleged  contract  was  void. 

[See  21  R.  C.  L.  996.] 

Prand  —  effect  on  contract. 

3.  A  contract  induced  by  fraud  is 
not  void,  but  merely  voidable  at  the 
"Option  of  the  person  defrauded,  who 
snust  take  affirmative  action  for  relief. 

[See  12  R.  G.  L.  406.] 
8  A.L.Rfe— ^5. 


•—  return  of  property. 

4.  One  electing  to  avoid  a  contract 
for  fraud  must  return  what  he  has 
received  under  it. 

[See  12  R.  C.  L.  405.] 

—  action  for  damages. 

5.  A  defrauded  party  who  elects  not 
to  avoid  the  contract  induced  by  the 
fraud  has  an  independent  cause  of  ac« 
tion  for  damages  arising  from  the 
fraud. 

[See  12  R.  C.  L.  409.] 
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—  action  by  surety. 

.  6.  A  surety  cannot  maintain  an  ac- 
tion for  damages  occasioned  to  his 
princii>al  by  fraud  in  inducing  the- 
principal  to  contract. 


Parties  —  action  agaiiuit  nirety  -* 


7.  One  seeking  a  money  judgment 
against  a  surety  is  not  bound  to  bring 
in  the  principal  as  a  party  to  the  ac- 
tion. 

[See  21  R.  C.  L.  1081,  1082.] 


Appeal  by  defendant  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Trial  Term, 
Part  II.,  for  New  York  County,  granting  plaintiff's  motion  for  judgment 
ou  the  pleadings,  in  an  action  brought  to  enforce  a  stay  bond.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.    Henry    L.    Scheuermann    with     Company,  and   the   action   was,  in 


Messrs.  Mortimer  H.  Hess  and  Theo- 
dore F.  Kuper,  for  appellant: 

The  trial  court  erred  in  granting 
plaintiff's  motion  for  judgment  on  the 
pleadings. 

Bauer  v.  Dewey,  166  N.  Y.  402,  60 
N.  E.  8Q;  Charles  F.Garrigues  Co.  v* 
Casualty  Co.  of  America,  220  N.  Y.  588, 
115  N.  E.  1036;  Putnam  v.  Schuyler, 
4  Hun,  166;  Osborn  v.  Robbins,  36  N. 
Y.  365;  Morehouse  v.  Brooklyn  Heights 
R.  Co.  185  N.  Y.  520,  78  N.  E.  179,  7 
Ann.  Cas.  377. 

Messrs.  Lehmaier  &  Pellet,  for  re- 
spondent: 

A  party,  when  sued  upon  his  obliga* 
tion,  cannot  avail  himself  of  an  inde- 
pendent cause  of  action  existing  in 
favor  of  his  principal  against  the  plain- 
tiff, as  a  defense  or  counterdaim. 

Baird  v.  New  York,  96  N.  Y.  B67; 
Gillespie  v.  Torrance,  25  N.  Y.  306,  82 
Am.  Dec.  355;  Lash^¥  v.  Williamson, 
55  N.  Y.  619 ;  American  Guild  v.  Dam- 
on, 186  N.  Y.  360.  78  N.  E.  1081;  Elliott 
v.  Brady,  192  N.'  Y.  221,  18  L.R.A. 
(N.S.)   600,  127  Am.  St.  Rep.  898,  85 

N.  E.  69. 

'        ■   ■  .  '      "       ■      ■ 

Andrews^.  J.,  delivered  the  opin- 
ioBiof.the  court: 

*The  plaintiff  brought  an  action  in 
the  city  court  in  New  York  against 
one  Theodore  Kruger.  The  latter 
desired  to  obtain  a  stay  of  the  trial 
oltbfttrncticm.  To  obtain  such  result 
he  stipulated  in  open  court  to  giye  to 
the  plaintiff  a  surety  company  bond^ 
providing  that^  in  the'  event  of  the 
ultimate  affirniance  and  •  final  de- 
t^rinination  of  a  certain  other  ac- 
tion between  the  same  parties  then 
on  appeal,  the  amount  involved  in 
the  action  in  which  he  desired  a 
stay  should  be  paid  to  the  plaintiff^ 
with  costs.  I^faereaitet  lie  <rt>tai^ed 
a  bond  from  the  National   Surety 


\» 


fact,  stayed. 

Subsequently^  the  action  on  ap- 
peal was  aifirmed  and  finally  deter- 
mined in  favor  of  the  plaintiffs 
The  defendant  Kruger  did  not  pay^ 
the  amount  involved  in  the  action 
stayed,  and  this  action  was  brought 
against  the  surety  company  to  en- 
force its  bond. 

The  defense  interposed  is  that 
the  stipulation  with  regard  to  the 
stay  was  obtained  from  Kruger  by 
the  plaintiff  through  fraud ;  and  the 
only  question  involved  in  this  appeal^ 
is  whether  or  not  such  defense  is- 
available  to  the  surety. 

In  the  past  the  answer  to  this 
question  baa  not  been  altogether 
clear.  Putnam  v.  Schuyler,  4  Htin, 
166;  Morse  v.  Hov^,  9  Paige,  197  p 
Parshall  v.  Lamoreaux,  37  Barb. 
189;  Strong  v«  Graimis,  26  Barb. 
122 ;  Morehouse  v.  Brooklsm  Heights 
R.  Ck).  185  N.  Y.  520,  78  N.  E.  179,. 
7  Ann.  Cas.  .377;  AescUiiBann  n 
Presbyterian  Hospital,  165  N.  Y. 
296,  80  Am.  St.  Eep;  723,  59  N.  E. 
148;  Osborn  v.  Robbins,  36  N.  Y.; 
365 ;  Whitcomb  v.  Shultz,  138  C.  C.. 
A.  510,  223  Fed.  268;  Patterson  v. 
Gibson,  81  Ga.  802,  12  Am,  St.  Rep. 
356,  10  S.  E.  9;  Griffith  v.  Sit- 
greaves,  90  Pa.  161: 
.  It  should  be  observed,  however^ 
that  in  some  of  the  cases  cited  what- 
ever is  said  on  the  subject  is  purely 
obiter.  In  others  the  defense  inter- 
posed by  the  surety  was  duress 
practised  on  the  principal.  These 
are  not  in  point  because  they  are 
based  upon  the. proposition  that  the 
minds  of  the  parties^ to. the  contract 
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did  not  meet,  and  that,  therefore, 

there    was  no  con- 

surety    —    IlabH-   traCt.      11    SO,    Or    II 

t^oVioSSlr     the  aUeged  contract 

was  void,  cleaily 
the  surety  would  not  be  liable* 

Many  of  the  duress  cases  may 
also  be  distinguished  on  the  theory 
that  the  surety  was  closely  related 
to  the  principal.  Such  is  the  dis- 
tinction taken  in  Phimmer  v.  Peo- 
ple, 16  111.  358.  There  it  was  said 
that  sureties  upon  a  recognizance 
cannot  plead  the  duress  of  the  prin- 
cipal unless  they  bear  some  such  re- 
lation to  each  other  as  father  and 
son,  or  husband  and  wife.  In  such 
cases  the  relations  between  the  par- 
ties are  so  intimate  that  the  con- 
straint upon  one  is  supposed  to  act 
with  equal  force  upon  the  other.  To 
the  same  effect  is  Harris  v.  Car- 
mody,  131  Mass.  51,  41  Am.  Rep. 
188.      ^ 

The  rule  that  prevails  in  this 
state,  however,  is  clearly  laid  down 
in  Elliott  v.  Brady,  19a  N.  Y.  221, 
226,  18  L.R.A.(N.S.)  600.  127  Am. 
St  Rep,  898, 85  N.  E.  69.  The  opinion 
is  by  Judge  Chase,  and  it  was  con- 
curred in  by  all  the  court  except 
Chief  Judge  Cullen,  who  concurred 
in  the  result.  "A  party  when  sued 
upon  his  obligation  cannot  avail 
himself  of  an  independent  cause  of 
action  [here,  fraud  inducing  the 
contract]  existing  in  favor  of  his 
principal  against  the  plaintiff  as  a 
defense  or  countwclaim*  It  is  for 
the  principal  to  determine  what  use 
he  will  make  thereof,  and  the  surety 
has  no  control  over  him  in  this  re- 
spect." 

A  contract  induced   by  fraud  is 
not  void.    It  is  voidable  at  the  op- 
tion   of   the   party 
SSr^rt^^f*  •*  defrauded,    and    it 

requires  affirmative 
action  on  his  part  to  relieve  him  of 
the  obligation.    Baird  v.  New  York, 

If  he  elects  to  avoid 
the  contract  he  can 
do  so  only  on  the 
condition  of  return- 
ing what  he  has  received  under  it. 
If  he  elects  not  to  avoid  it  he  has  an 


96  N.  Y.  667. 


of  property. 


independent  cause  of  action  for  dam-* 

ages   arising    from 

the  fraud.    Hazard  T^^^l^^^^. 

V.  Irwin,   18   Pick. 

95 ;  Henry  V.  Dal^»  17  Hun,  210. 

This  cause  of  action  belongs  ta 
him,  not  to  the  surety.    The  latter 
is  not  defrauded  and  cannot  main- 
tain an  action  for  damages  occa-> 
sioned  by  the  fraud.    The  surety 
could     be     allowed 
such  damages  as  a  ^^''iirety. 
defense  or  counter- 
claim only  upon  some  principle  that 
would  make  the  recovery  of  them  by 
him  a  bar  to  any  future  action  or 
counterclaim  by  the  principal.    He 
might  thus  bar  a  large  claim  in  favor 
of  the  latter  by  canceling  a  small 
one  against  himself. 

''If  the  principal  could  abide  by 
the  contract,  and  the  surety  repudi- 
ate' it,  the  strange  result  would  be 
produced  that  the  principal  would 
retain  the  fruits  of  the  contract, 
whilst  the  surety  would  avoid  the 
performance  of  his  obligation  on 
the  ground  of  its  invalidity,  in  di- 
rect opposition  to  the  acts  of  his 
principal,  admitting  that  the  con^ 
tract  was  yalid.''  £vans  v.  Keeland, 
9  Ala.  42. 

In  other  words,  what  shall  be  done 
with  a  contract  induced  by  fraud  is 
purely  a  question  for  the  determi- 
nation of  the  party  on  whom  the 
fraud  is  committed.  He  may  re- 
pudiate it,  and  if  he  does  so  the 
surety  may  avail  himself  of  the  re- 
pudiation, as  was  done  in  Bminett 
V.  Carey,  72  Iowa,  476,  34  N.  W.  291. 
He  may  affirm  it,  in  which  case  the 
surety  cannot  be  heard  to  raise  the 
question.  He  may  suspend  his  ac- 
tion, at  least  for  a  time»  and  the 
surely  may  not  compel  him  to  elect. 
H«ary  v.  Daley,  17  Hun,  210 ;  Evans 
V.  Keeland,  supra;  Tucker  v.  State, 
72  Ind.  242 ;  Thompson  v.  Buckhan- 
non,  2  J.  J.  Marsh.  416;  Oak  v. 
Dustini  79  Me.  23,  1  Am.  St.  Rep. 
281,  7  Atl.  815;  Bowman  v.  Hiller, 
ISO  Mass.  163,  39  Am.  Rep.  442; 
Robinson  v.  Gould,  11  Cush.  56. 

Some  of  these  cases  are  cases  of 
duress  and,  as  we  have  said,  such 
cases,  where  it  is  held  that  the  surety 
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may  plead  the  duress,  are  not  strict- 
ly in  point.  Where  they  reach  the 
contrary  conclusion,  however,  they 
are  authority. 

A  distinction  is  sometinies  made 
between  cases  where  the  surety  is 
sued  alone,  and  those  where  he  is 
sued  together  with  his  principal. 
But  it  is  difficult  to  see  how  the  fact 
that  the  principal  is  joined  with  the 
surety  is  material.  If  so,  the 
rights  of  the  parties  depend  upon 
the  form  of  the  action  and  the  will 

of  the  plaintiff .  For 
the  latter  cannot  be 
prineipai.  compelled   to  bring 

in  the  principal  as  a  defendant  in 
an  action  brought  by  him  to  obtain 
a  money  judgment.  Bauer  v.  Dewey, 
166  N.  Y.  402,  60  N.  E.  SO. 

Of  course,  if  principal  and  surety 
are  in  fact  sued,  and  the  principal 
sets  up  the  defense  that  the  contract 


Partiei 


ketion 


should  be  set  aside  on  the  ground  of 
fraud,  the  surety  may  undoubtedly 
avail  himself  of  the  same  defense. 
If  the  principal  succeeds  there  is 
nothing  upon  which  to  base  the  ob- 
ligation   of    suretyship.    But    the 
principal  may   not  choose  to  take 
any  position.    He  may  default  in  the 
action,  or  he  may  ratify  the  con- 
tract and  counterclaim  for  the  dam- 
ages caused  by  the 
fraud.    In  no  event  F'ta© tp»i  •»*  ^ 
can  he  be  deprived  swety  t«  ^et  up 
of  his  right  to  rat-  SSSSt/iS?*"'* 
ify  the  contract  or 
deprived  of  his  independent  cause 
of  action  to  recover  damages  for  the 
fraud. 

The  judgment  appealed  from 
should  be  affirmed  with  costs. 

Hiscock,  Oh.  J.,  Chase^  Cadde* 
back,  Hogan,  and  Pound,  JJ.,  con* 
cur;  McLaughlin,  J^  not  sitting. 


ANNOTATION. 
Right  of  tureCy  to  avoid  contract  for  fraud  <m  priiici|MJ« 


0«merftll|r« 

Where  the  person  bound  as  princi- 
pal in  a  contract  defends  on  the 
ground  that  it  was  procured  by  fraud, 
his  surety  is  entitled  to  make  the  same 
defense  against  his  liability  thereon. 
Hagar  v.  Mounts  (1882)  8  Blackf. 
(Ind.)  57;  Hazard  v.  Irwin  (1846)  18 
Pick.  (Mass.)  95;  Macey  v.  Heger 
(1900)  195  Pa.  125,  45  Atl.  675. 

In  Macey  v.  Heger  (Pa.)  supra»  the 
action  was  on  a  bond  conditioned  for 
the  faithful  performance  by  one  of 
the  defendants  of  his  contract  for 
excavating,  grading,  and  concrete 
work.  The  president  of  the  plaintifF 
company  had  represented  to  the  sub- 
contractor that  only  a  certain  amount 
of  work  was  necessary.  On  that  rep- 
resentation the  prineipai  signed  the 
agreement.  On  finding  that  the  state- 
ments were  incorrect  and  untrue,  the 
principal  demanded  a  reformation  of 
the  contract,  and,  on  the  plaintiflTs 
refusal  to  consent  thereto,  quit  woric 
Both  the  principal  and  the  surety  de- 
fended on  the  ground  of  fraud.  The 
court  held  that  the  fraud  of  the  plain- 


tiff was  equally  as  effective  as  a  de* 
fense  in  an  action  on  a  bond  given  to 
secure  the  performance  of  a  contract 
as  in  an  action  to  recover  damages  for 
a  breach  of  contract. 

In  Hagar  v.  Mounts  (Ind*)  supra,  it 
appeared  that  the  defendant  accepted 
a  note  from  a  member  of  a  partner- 
ship for  his  individual  debt,  signed 
with  the  firm  name  and  indorsed  by  a 
third  person.  The  note  was  given 
without  the  knowledge  of  the  other 
member  of  the  partnership,  and  the 
indorser  understood  that  he  was  in- 
dorsing a  firm  note.  In  an  action  on 
the  note  the  defrauded  member  of  the 
firm  and  the  indorser  set  up  the  fraud 
of  the  other  member  of  the  partner- 
ship. The  court  held  that  a  fraud  was 
committed  against  the  innocent  mem- 
ber of  the  partnership,  and  also  on 
the  indorser,  and  that  evidence  should 
have  been  admitted  tending  to  show 
this,  saying:  "This  is  a  fraud  on  fia- 
gar,  and  the  note  does  not  bind  him. 
The  note,  appearing  on  its  face  to  be 
the  note  of  Wilson  &  Hagar,  is  exe- 
cuted by  Hart  with  the  intention  of 
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being  their  surety.  If  it  was  fn^udtt- 
lent  and  void  as  to  Hagar,  it  must  be 
80  also  as  to  Hart.  Hart  might  be 
willing  to  be  surety  for  the  firm  of 
Wilson  &  Hagar,  but  not  for  Wilson 
alone.  The  evidence  .offered,  there- 
fore, constituted  a  good  bar  to  the 
action,  and  ought  to  have  been  ad- 
mitted by  the  circuit  court.'' 

In  Hazard  v.  Irwin  (1846)  18  Pick. 
(Mass.)  95,  an  action  on  a  contract 
for  the  purchase  of  an  engine,  which 
the  defendants  had  signed  as  sureties, 
the  defendants  set  up  the  repudiation 
of  the  contract  by  their  principal  be- 
cause of  the  fraud  of  the  plaintiff. 
The  court  held  that  the  sureties 
could  plead  such  repudiation,  saying: 
"Fraud  in  the  terms  of  a  contract  of 
sale  renders  it  not  absolutely  void,  but 
voidable  at  the  election  of  the  party 
defrauded.  The  rule  is  designed  for 
his  security  and  protection.  If  he  is 
desirous  to  retain  the  commodity,  and 
carry  the  contract  into  effect,  al- 
though he  has  been  imposed  upon  and 
cheated  in  the  terms  of  it,  he  undoubt- 
edly has  a  right  so  to  do.  He  may  be 
so  situated  that,  although  conscious 
that  he  has  been  grossly  defrauded, 
yet  so  urgent  may  be  his  necessity 
for  the  immediate  use  of  the  article 
purchased  that  he  would  rather  sub- 
mit to  the  imposition  than  repudiate 
the  contract.  In  such  case,  neither  the 
other  contracting  party  nor  a  stranger 
can  avoid  the  contract  on  that  ground. 
But  we  think  this  argument  is  not 
warranted  by  the  pleas ;  but  the  pleas 
do  state,  not  perhaps  in  the  most  pre- 
cise and  formal  manner,  but  with  a 
certainty  sufficient  after  verdict,  that 
the  principal.  Penman,  did  repudiate 
and  rescind  this  contract.  .  .  •  The 
effect  of  the  plea,  therefore,  is  not 
that  the  contract  between  the  plaintiff 
and  defendants  is  void  on  the  ground 
of  fraud,  but  that,  taking  it  to  be 
valid  and  in  full  force,  there  is  noth- 
ing due  upon  it  from  the  defendants 
as  sureties,  because,  the  original  con- 
tract between  the  plaintiff  and  Pen- 
man having  been  justifiably  repudi- 
ated by  the  principal,  there  is  nothing 
due  from  him." 

In  Bennett  v.  Carey  (1887)  72  Iowa, 
476,  34  N.  W.  291,  it  was  held  that  a 


guarantor  of  the  performance  of  a 
contract  by  two  persons  was  released 
where,  by  reason  of  the  fraud  prac- 
tised on  him,  one  of  those  persons  was 
not  bound  by  the  contract.  The  court 
said:  ''When  the  original  case  was 
before  us,  we  held  that,  if  the  facts 
as  to  the  alleged  mutual  mistake  were 
as  claimed  by  Gunnison,  no  contract 
existed  between  him  and  defendant. 
See  Carey  V.  Gunnison  (1885)  65  Iowa, 
702,  22  N.  W.  934.  And  if  Gunnison 
was  induced  to  sign  the  writing  by 
the  fraudulent  representation  and 
concealment  alleged  the  same  result 
would  follow.  In  either  case,  he  was 
not  bound  by  the  writing;  so  that 
plaintiff  is  not  seeking  to  avoid  lia- 
bility on  the  ground  that  he  has  been 
released  by  matters  occurring  subset 
quent  to  the  execution  of  the  contract, 
but  the  theory  of  his  defense  is  that 
he  was  induced  to  guarantee  the  per- 
formance of  certain  undertakings  by 
his  principals,  in  the  belief  that  they 
were  both  bound  by  the  contract, 
whereas,  by  reason  of  the  wrong  or 
mistake  of  defendant,  one  of  them» 
and  the  only  one  against  whom  he 
would  have  any  adequate  remedy  in 
case  of  default,  was  not  bound  by  the 
undertaking.  His  defense,  in  effect, 
is  that  there  was  no  consideration  for 
his  undertaking,  and  such  want  of 
consideration  was  the  result  of  de- 
fendant's wrong  or  mistake;  and  we 
think  that  proof  of  either  the  fraud 
or  mistake  alleged  will  establish  that 
defense.  Of  course,  this  proof  must 
be  made  in  the  original  action.  It 
must  be  established  in  that  action 
that  Gunnison  is  not  bound  by  the 
written  contract,  or  the  defense  will 
not  be  available  to  plaintiff.'' 

Where  the  misrepresentation  is  in- 
sufficient to  discharge  the  principal, 
the  surety  cannot  avail  himself  of  it. 
Bryant  v.  Crosby  (1858)  86  Me.  562, 
68  Am.  Dec.  767,  wherein  it  appeared 
that  the  defendant's  testator  signed  a 
conditional  bill  of  sale  as  surety.  In 
an  action  on  the  contract  the  defend- 
ant set  up,  among  other  things,  fraud- 
ulent representations  on  the  part  of 
plaintiff,  the  vendor,  made  to  the  prin- 
cipal. The  court  held  that  a  surety 
could  not  avail  himself  of  the  defense 
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of  fraud  practised  on  his  principal, 
except  when  his  principal  could.  In 
that  case  it  was  said:  *'A  surety  can- 
not be  discharged  on  the  ground  of 
fraudulent  representations  made  to 
his  principal,  except  when  that  prin* 
cipal  would  be.  The  plaintiff  could 
not  in  law  be  considered  as  conduct- 
ing fraudulently,  unless  he  knew  that 
the  representations  were  false.  To 
make  him  lose  his  security  because  his 
representations  were  untrue,  when  he 
did  hot  know  them  to  be  so,  is  to  im- 
pose upon  him  the  risk  of  a  warrantor. 
A  fraudulent  concealment  of  facts 
from  his  principal  would  not  neces- 
sarily have  the  effect  to  discharge 
the  surety;  while  he  would  be  re- 
lieved so  far  as  his  principal  would 
be." 

Where  the  surety  has  given  his  note, 
taking  up  his  principal's,  he  becomes 
the  principal,  and  therefore  loses  any 
defense  which  he  might  have  had  un- 
der the  old  note  by  reason  of  fraud 
on  the  principal.  Fluker  v.  Henry 
(1855)  27  Alb.  403,  wherein  the  court 
said :  ''The  giving  of  the  note  sued  on 
by  the  defendant,  'in  discharge  of  the 
balance  remaining  due  on  the  original 
note,*  changed  the  relation  between 
him  and  J.  6.  Dent  &  Company.  On 
the  original  note,  he  was  their  surety; 
but,  by  giving  his  own  note  'in  dis- 
charge' of  it,  he  became  their  cred- 
itor. He  cannot,  in  this  suit,  be  re- 
garded as  their  surety,  or  as  entitled 
to  make  any  defense  which  rests  upon 
the  existing  relation  of  principal  and 
surety.  He  is  the  principal,  the  sole 
principal,  in  the  note  sued  on,  and 
must  be  so  treated  in  the  present  ac- 
tion. ...  If  a  defense,  either  total 
or  partial,  could  have  been  made  to 
the  original  note,  in  consequence  of 
fraud  in  the  sale  of  the  negro  for 
which  it  was  given,  or  of  the  breach 
of  the  warranty  of  his  soundness,  the 
discharge  of  that  note,  by  giving  the 
note  here  sued  on,  destroys  the  right 
of  the  defendant  to  make  that  defense 
in  this  suit." 

In  absenee  of  vepiidiatloa  of  oontraot 
by  prindLpaL 

By  the  weight  of  authority,  where 
a  contract  has  been  procured  by  fraud 
a  surety  for  the  performance  thereof 


is  not  entitled  to  set  up  that  fraud  in 
defense  against  his  liability,  unless 
the  principal  has,  by  reason  of  the 
fraud,  repudiated  the  contract.  Stock- 
ton Sav.  &  1m  Soe.  v.  Giddings  (1892) 
96  Cal.  84,  21  .L.R.A.  406,  31  Am.  St. 
Rep.  181,  30  Pac.  1016;  Brown  v. 
Wright  (1828)  7  T.  B.  Mon.  (Ky.)  396, 
18  Am.  Dec.  190;  Walker  v.  Gilbert 
(1846)  7  Smedes  &  M.  (Miss.)  456. 
And  see  the  reported  case  (Ettlinger 
V.  National  Surety  Co.  ante,  865). 
Thus,  in  Walker  v.  Gilbert  (Miss.) 
supra,  it  appeared  in  an  action  to  en- 
join a  judgment  at  law  that  the  com- 
plainant was  surety  on  a  promissory 
note,  which  he  contended  had  been  ob- 
tained by  fraud.  The  court  held  that 
a  surety  could  not  take  advantage  of 
a  fraud  perpetrated  on  his  principal, 
where  the  principal  did  not  complain, 
saying:  'This  contract  of  sale  was 
made  between  Puckett,  and  Enloe, 
Johnson,  &  Company,  and  if  there  was 
fraud  in  the  transaction  it  was  perpe- 
trated on  Puckett,  who  was  the  pur- 
chaser, and  to  whom  the  deed  was 
made.  Walker  sets  out  in  his  bill  that 
he  was  a  mere  surety;  the  considera- 
tion did  not  pass  to  him,  but  to  Puck- 
ett; but  Puckett  does  not  complain  of 
fraud  in  .the  contract;  he  is  no  party 
to  this  proceeding,  and,  for  anything 
that  appears,  is  content  with  his  bar- 
gain. Suppose,  then,  the  injunction 
should  be  made  perpetual,  what  is  the 
consequence?  It  would  not  vacate  the 
contract.  Puckett  may  still  insist 
upon  the  contract.  The  effect  would 
be  to  take  from  the  vendor  a  part  of 
his  security,  and  leave  the  contract  in 
force.  Can  this  be  done?  It  is  evi- 
dent that  no  decree  that  could  be 
made  in  this  cause  could  affect  Puck- 
ett, for  he  is  no  party;  the  court  can- 
not, therefore,  interfere  with  his  con- 
tract. Puckett  and  Fall  were  both 
defendants  to  the  judgment,  and  the 
injunction  susp^n^d  the  execution  as 
to  them  as  well  ai^o  complainant. 
No  reason  whateve^is  shown  why 
they  are  not  made  '  parties,  which 
should  have  been  doneSlf  practicable. 
No  relief  could  be  givwto  the  com- 
plainant without  vacatiiMT  the  con- 
tract, which,  under  the  cij:^wistances, 
cannot  be  done.    Walker  Apnot  com- 
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plain  that  the  contract  was  void  for 
want  of  consideration.  The  consider^ 
ation  was  received  by  Puckett,  which 
was  sufficient  to  make  the  contract 
binding  on  Walker.  Puckett  seems  to 
be  still  satisfied  with  his  bargain ;  he 
•does  not  deny  but  what  he  has  re- 
ceived a  full  consideration;  he  does 
not  aver  that  any  fraud  was  practised 
on  him.  If  he  were  before  us  he 
might  admit  that  he  purchased  with 
full  notice  of  encumbrances." 

In  Brown  v.  Wright  (1828)  7  T.  B. 
Hon.  (Ky.)  396,  18  Am.  Dec.  19a» 
a  bill  was  instituted  to  obtain  an  in- 
junction relieving  the  plaintiff  from 
three  judgments  obtained  against  him 
at  law,  founded  on  three  notes  exe- 
cuted by  him  as  surety.  The  plaintiff 
maintained  that  his  principals  were 
induced  to  enter  into  the  contract  by 
reason  of  the  false  and  fraudulent 
representations  of  the  vendor  as  to  the 
lots  which  his  principals  were  induced 
to  purchase.  The  principals  were 
made  parties  defendant.  The  court 
held  that  the  surety  could  not  obtain 
equitable  relief  from  his  obligation, 
on  the  ground  of  fraud  in  the  sale, 
without  showing  that  his  principal 
and  the  vendor  had  combined  to  de- 
fraud him,  since  the  principal  had  the 
right  to  waive  any  equities  which  he 
might  have  and  proceed  with  the  con- 
tract. The  court  said:  "If  we  waive 
the  objections  against  this  decree  of 
a  perpetual  injunction,  without  set- 
ting aside  the  contract  in  toto,  we 
cannot  perceive  on  what  principle  the 
court  below  could  have  given  relief 
to  the  surety,  on  the  equity  set  up, 
without  that  relief  being  asked  by  the 
principal.  The  principal,  it  is  true, 
is  made  a  defendant;  but  it  is  not  even 
suggested  in  the  bill  that  he  resists 
the  fulfilment  of  the  contract,  or  de- 
sires relief  from  it.  The  grounds  re- 
lied on  are  fraud,  delusion,  and  fail- 
ure of  consideration,  for  the  purpose 
of  setting  aside  the  contract.  It  must 
rest  on  the  election  of  the  principal 
whether  he  will  or  will  not  avail  him- 
self of  these  grounds,  if  they  exist. 
He  still  has  a  right  to  waive  this 
•equity  and  insist  on  a  fulfilment,  and 
Ills  surety  has  not  a  right  to  make  that 
election  for  him.    Indeed,  so  far  as 


tiie  bill  in  this  case  shows,  it  la  not 
even  the  surety  forcing  the  principal 
into  the  measure  of  setting  aside  the 
contract,  but  it  is  an  attempt  on  the 
part  of  the  surety  to  relieve  himself 
by  the  equity  of  a  supposed  fraud  on 
his  principal,  leaving  his  principal 
hereafter  to  act  as  he  chooses;  and 
not  only  the  principal,  hereafter,  but 
the  cosurety,  have  a  right  each  to 
their  bill  for  relief,  or  a  right  to  waive 
the  equity.  It  is,  in  general,  true, 
that  a  surety,  where  the  defense  rests 
in  an  equity  against  the  contract,,  fol- 
lows the  fate  of  the  principal,  and  is 
bound  when  the  principal  is  bound, 
and  released  when  the  principal  is  re- 
leased; and  there  are  cases  where,  if 
the  contract  be  voidable  only  in  equi- 
ty, and  that  at  the  election  of  the  prin- 
cipal, the  surety  cannot  make  that 
election  for  him;  and  such  we  con- 
ceive this  case  to  be.  Whether  in  such 
cases,  if  the  principal  should  refuse 
to  make  the  defense  by  way  of  a  fraud 
on  his  surety  and  combination  with 
the  opposite  party,  there  might  not 
still  be  relief  granted  to  the  surety, 
we  need  not  now  determine.  For,  if 
there  be  such,  the  fraud  and  collusion, 
or  combination,  ought  to  be  charged 
in  the  bill  and  made  out  in  evidence; 
and  here  there  is  no  attempt  to  do  so. 
We  therefore  conceive  that,  under  the 
circumstances  of  this  case,  the  com- 
plainant cannot  avail  himself  of  the 
equity  which   he  has  set  up.'' 

In  Stockton  Sav.  &  L.  Soc.  v.  Gid- 
dings  (Cal.)  supra,  the  action  was  in- 
stituted on  a  note  given  for  a  certain 
machine  which  some  of  the  defendants 
were  induced  to  purchase  by  the  fraud- 
ulent representations  of  an  agent  of 
the  manufacturer.  One  of  the  defend- 
ants was  not  a  party  to  the  sale,  but 
merely  signed  the  note  as  a  surety. 
The  plaintiff  held  the  notes  as  collat- 
eral security  as  against  any  over- 
drafts of  the  manufacturer.  All  of 
the  defendants  set  up  the  fraudulent 
representations  and  breach  of  war- 
ranty. The  court  held,  among  other 
things,  that  a  surety  cannot  avail 
himself  of  the  defense  of  fraud  on  his 
principal,  because,  unless  a  person 
who  has  been  defrauded  electa  to 
avoid  a  contract  on  the  ground  of 
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fraud,  he  is  bound  by  the  contract, 
saying:  ''It  is  sometimes  said  that 
fraud  vitiates  the  contract,  bat  ordi- 
narily that  only  means  that  a  party 
may  avoid  the  contract  on  that 
ground;  but  if  he  does  not  elect  to  do 
so,  he  is  bound  by  his  contract,  and 
in  such  case  the  surety  cannot  set  it 
up  as  a  defense.  If  the  claim  be  for 
damages  on  account  of  fraud,  the 
surety  cannot  avail  himself  of  the  de- 
fense, for  the  reasons  already  given." 
Where  there  are  two  principals, 
both  must  avoid  the  contract  before 
the  sureties  can  avoid  their  obliga- 
tion. Kirby  v.  Spiller  (1887)  88  Ala« 
481,  3  So.  700,  wherein  it  appeared 
that  the  plaintiff  and  two  of  the  de- 
fendants were  joint  owners  of  a  steam- 
boat. The  plaintiff  sold  his  interest 
to  his  co-owners,  representing  to  the 
one  that  the  boat  was  making  money. 
The  other  four  defendants  were  sure- 
ties on  the  balance  of  the  purchase 
price.  In  an  action  to  recover  the 
balance  of  the  purchase  price,  the 
defrauded  defendant  and  all  the  sure- 
ties set  up  as  a  defense  and  grounds 
for  recoupment  the  fraudulent  repre- 
sentation of  plaintiff.  Demurrers. to 
the  several  pleas  were  sustained.  In 
affirming  that  judgment,  the  court 
held  that  the  defense  could  not  be 
split  so  as  to  allow  a  judgment 
against  one  of  defendants  and  a  re- 
coupment for  the  others.  Only  one 
judgment  could  be  rendered.  It  was 
said:  "In  actions  at  law,  prosecuted 
against  several  joint  contractors,  no 
defense  which  does  not  go  to  the  equal 
defense  of  all  can  be  maintained,  un- 
less it  be  of  the  class  called  personal. 
Infancy,  coverture,  non  est  factum, 
discharge  in  bankruptcy,  and  some 
others  are  classed  as  personal  de- 
fenses, and  not  only  may,  but  must,  be 
separately  pleaded.  As  to  the  defense 
attempted  in  this  case,  it  must  be 
available  to  all  alike — ^must  be  in  total 
or  partial  bar  of  the  entire  action. 
The  reason  is  obvious.  Only  one  judg- 
ment can  be  rendered — ^a  money  judg- 
ment for  the  plaintiff,  a  general 
judgment  for  all  the  defendants,  or  a 
balance  certified  in  their  favor,  and  a 
judgment  therefor  in  favor  of  all  of 
them.    To  allow  a  jadgment  against 


different  defendants  ftxr  different 
amounts  would  be  to  split  up  one  joint 
action,  founded  on  one  and  the  same 
contract,  into  several  distinct  recov* 
eries.  Courts  of  common  law,  by  rea- 
son of  their  established  methods,  are 
incapable  of  thus  molding  the  relief 
they  administer.  To  test  the  ques- 
tion :  Let  it  be  supposed  that,  in  this 
case,  it  should  be  found  that  Samuel 
had  not  been  defrauded,  and  was, 
therefore,,  liable  for  the  whole  amount 
of  the  claim  sued  for;  that  Kirby  had 
been  defrauded;  and  was  entitled  to 
recoup,  or  set-off,  to  the  extent  of  one- 
half  the  notes ;  what  judgment  or  judg- 
ments could  be  rendered?  And  what 
judgment  should  be  rendered  against 
the  sureties,  who  had  made  themselves 
equally  bound  for  Samuel's  default 
and  for  Kirby's?  It  is  no  answer  to 
this  that  Kirby  claims  the  riji:ht  to 
recoup  for  the  entire  amount  claimed, 
and,  therefore,  if  he  makes  his  defense 
good,  no  judgment  will  be  rendered 
against  him.  The  rule,  to  be  suscepti- 
ble of  administration,  must  be  alike 
applicable  to  partial  and  to  total  re- 
coupment. Otherwise,  all  the  labor 
and  strain  of  a  trial  must  be  gone 
through  with,  before  it  can  be  known 
whether  the  defense  is  total  or  par- 
tial, and,  therefore,  whether  or  not 
the  court  has  jurisdiction  to  enter- 
tain it.  Neither  recoupment,  set-off, 
nor  failure  of  consideration,  is  avail- 
able as  a  defense  for  Kirby,  under  the 
circumstances  shown  in  this  record, 
and  the  circuit  court  did  not  err  in  its 
rulings  on  the  demurrers.  If  Kirby  is 
entitled  to  any  redress  for  the  mis- 
representation and  deceit  he  com- 
plains of,  he  must  seek  it  in  a  separate 
action." 

But  in  Putnam  v.  Schuyler  (1875)  4 
Hun  (N.  Y.)  166,  6  Thomp.  &  C.  485, 
it  appeared  that  two  notes  were  made 
in  favor  of  the  plaintiff's  testator. 
The  defendant  guaranteed  the  pay- 
ment of  the  notes.  The  maker  of  the 
notes  had  since  died.  In  an  action 
on  the  notes  against  the  sureties,  the 
defendant  offered  to  prove  that  the 
plaintiff's  testator  had  induced  de- 
fendant's principal  to  make  such 
notes  by  fraudulent  representations. 
The  court  held  that  such  evidencii 
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should  be  admitted,  as  an  obligee  who 
has  been  guilty  of  fraud  stands  in  no 
better  position  against  the  sure^ 
than  against  the  principal.  It  was 
said :  ''And  I  find  no  case  which  inti- 
mates that,  when  a  person  has  ob- 
*tained  an  obligation  from  a  principal 
by  fraud,  he  can  wipe  out  the  fraud 
by  obtaining  a  surety  to  the  obligation. 
Assuming  that  in  justice  and  equity, 
the  obligee,  by  reason  of  fraudulent 
acts  on  his  part,  has  either  no  claim 
or  a  less  claim  against  the  principal, 
I  see  no  reason  why  he  should  stand 
in  a  better  position  against  the  guar* 
antor.  The  distinction  which  has  been 
pointed  out,  viz.,  that  inability  on  the 
part  of  the  principal  to  contract  is 
no  defense  to  the  guarantor,  while 
fraud  in  the  contract  is,  may  be  found 
in  the  civil  law.  This  says  that  per- 
sonal defenses  do  not  pass  to  others, 
but  that  defenses  inherent  in  the 
thing,  such  as,  among  others,  fraud 
and  duress,  are  available  to  sureties. 
If,  in  the  principal  obligation,  there  is 
any  essential  vice  which  may  annul 
it,  as,  if  it  has  been  contracted  by 
force,  if  it  is  contrary  to  law,  or  to 
good  manners,  if  it  be  founded  only 
on  a  fraud,  or  on  some  error  which 
may  suffice  to  annul  it, — in  all  these 
cases  the  obligation  of  the  surety  is 
likewise  annulled.  The  defendant  of- 
fered to  prove  acts  of  the  plaintifTs 
testator,  tending  to  show  that  he  ob- 
tained the  notes  improperly  from  the 
maker,  that  he  took  advantage  of  her 
confidence  in  him,  and  that  she  did 
not  owe  him.  If  these  facts  be  true, 
he  ought  neither  to  recover  of  her 
representatives  on  the  notes,  nor  of 
the  defendant  on  her  guaranties.'^ 

It  has  been  held,  however,  that  a 
surety  may  defend  on  the  ground  that 
the  contract  of  his  principal  was  pro- 
cured by  fraud,  though  the  principal 
does  not  repudiate  the  contract. 
Whitcomb  v.  Shultz  (1918)  138  C.  C. 
A.  510,  228  Fed.  268,  writ  of  certiorari 
denied  in  (1915)  238  U.  S.  632,  59 
L.  ed.  1498,  35  Sup.  Ct.  Rep.  937; 
Wile  V.  Wright  (1871)  82  Iowa,  451. 

In  Whitcomb  v.  Shultz  (Fed.)  su* 
pra,  an  action  in  equity  for  the  re* 
lease  of  a  surety  from  his  obligation 
because  of  an  alleged  fraudulent  mis- 


representation made  to  the  principal, 
it  was  said:  "If  a  contract  had  been 
obtained  by  fraud,  the  courts  have 
held  that  that  fact  would  be  sufficient 
justification  for  a  surety's  release 
from  his  guaranty,  even  though  his 
principal  may  have  failed  to  bring 
suit  to  annul  the  original  contract. 
No  cause  has  been  brought  to  our  at- 
tention in  which  it  is  stated  to  be  the 
law  that  when  a  person  has  obtained 
an  obligation  by  fraud  he  can  wipe 
out  the  fraud  by  obtaining  a  surety 
to  the  obligation.  The  contrary  is 
declared  to  be  the  law  in  Bryant  v. 
Crosby  (1858)  86  Me.  562,  58  Am.  Dec. 
767,  supra.  The  courts  say  it  is  al- 
ways open  to  a  surety  to  show  that 
the  contract  which  he  has  guaranteed 
was  obtained  from  his  principal  by 
fraud  or  duress.  And  such  was  the 
rule  of  the  civil  law.  Strahan's  Do- 
mat,  bk.  8,  title  4,  §  5,  art.  2 ;  id.  bk.  8, 
title  4,  §  1,  art.  10;  Dig.  44,  1,  de  ex- 
ceptionibus,  chap.  7,  §  1;  Cod.  2,  24 
(28),  de  fide  juss,  2.  We  do  not  con- 
trovert this  proposition.  What  we  do 
say  is  that  the  fraud  must  relate  to 
material  matters.'' 

In  Wile  V.  Wright  (Iowa)  supra,  it 
appeared  that  the  principal  was  pro- 
cured by  fraud  to  purchase  a  patent 
right.  A  third  person  deposited  with 
the  seller  a  bond  as  security  for  the 
performance  of  the  contract,  which 
bond  the  seller  converted  to  his  own 
use.  In  sustaining  a  recovery  by  the 
surety  against  the  seller,  the  court 
said:  "After  a  careful  consideration 
of  the  case,  we  are  constrained  to  hold 
that  the  court  below  adopted  the  cor- 
rect view.  It  may  well  be  inferred 
that  the  supposed  ability  of  Fear  to 
pay  his  assumed  liability  out  of  the 
profits  of  his  purchase  constituted  the 
inducement  to  plaintiff  to  deposit  the 
bond  as  security  for  such  payment. 
If  the  patent  proved  worthless,  the 
deposit  with  defendant  was  made  un- 
der circumstances  different  from  those 
that  were  supposed  to  exist.  If,  then, 
the  defendant  be  allowed  to  retain 
and  appropriate  this  deposit,  he  is 
permitted  to  substitute  for  plaintiff's 
agreement  one  which  he  did  not  make 
and  would  not  voluntarily  have  made. 
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It  seems  to  us  manifestly  unjust  that 
the  perpetrator  of  a  fraud  should  be 
allowed  to  avail  himself  of  the  pro- 
ceeds of  this  bond,  and  the  plaintiff 
be  restricted  to  a  remedy  against  Fear 
alone,  who  may  be  utterly  insolvent. 
It  is  further  claimed  that  Fear  should, 
upon  the  discovery  of  the  fraud,  have 
tendered  back  a  deed  for  the  patent 
right  and  offered  to  rescind  the  con- 
tract, and  that  a  failure  to  do  this 
promptly  defeats  the  plaintifiTs  right 
of  recovery.  If,  however,  the  deposit 
was  made  on  account  of  a  belief  in 
Fear's  ability  to  pay  the  debt  out  of 
the  profits  of  the  patent,  engendered 


by  the  fraudulent  representations  of 
defendant,  we  cannot  see  how  the 
laches  of  Fear  should  compromise  the 
plaintiff's  rights.  Without  an  offer 
to  rescind.  Fear,  when  sued  for  the 
purchase  money,  could  recoup  the 
damages  sustained  through  the  frauds 
and  would  be  liable  only  for  the  real 
value  of  the  patent  purchased.  And  the 
deposit  being  made  to  secure  the  per- 
formance of  Fear's  contract,  defend- 
ant could  retain  only  so  much  of  the 
avails  of  the  bond  as  would  equal 
Fear's  liability  to  him.  This  view 
was    presented    by    the    instructions 


given. 
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W.  G.  CAIN,  PlflF.  in  Err., 

V. 

CHARLES  T.  BONNER  et  al. 

fexas  Supreme  Court -^  May  9,  1017. 
(108  Tex.  399,  194  S.  W.  1098.) 

Usury  —  effect  of  nsurions  renewal 

1.  Antecedent  indebtedness  is  not  affected  by  subsequent  usurious  re- 
newals or  extensions  where  the  transactions  are  distinct. 
[See  note  on  this  question  beginning  on  page  877.] 


Contract  —  sabsequent  agreement  — 
effect. 

2.  A  contract  origini^lly  valid  is  not 
rendered  invalid  by  a  subsequent 
agreement. 

Usury  —  application  of  rule. 

8.  The  rule  that  the  holder  of  a 
debt  of  which  there  has  been  a  usu- 
rious renewal  may  recover  upon  the 
debt  notwithstanding  the  renewal  has 
no  application  where,  without  the  re- 
newal, the  debt  is  barred  by  the  Stat- 
ute of  Limitations. 

Limitation  of  action  — -  promise  to  re- 
move baji^  —  cause  of  action. 

4.  When,  in  an  action  for  debt,  a 
new  promise  is  relied  on  to  avoid  the 
Statute  of  Limitations,  such  promise, 
whether  made  before  or  after  the  bar 
is  completed,  constitutes  the  cause  of 
action  and  must  be  declared  on  as 
such. 

[See  17  R.  C.  L.  895.] 

Estoppel  —  pleading  usurious  con- 
tract —  effect. 

5.  A  creditor  cannot  plead  a  usu- 
rious renewal  of  a  contract  for  the 


purpose  of  avoiding  the  bar  of  the 
Statute  of  Limitations  against  the 
original  contract,  and  not  be  bound  by' 
its  usurious  character. 

Usury  —  application  in  reduction  of 
principaL 

6.  If  a  usurious  renewal  of  a  con- 
tract is  pleaded  to  avoid  the  bar  of  the 
Statute  of  Limitations  against  the 
original  .one,  any  usurious  interest 
collected  under  it  should  be  applied 
in  reduction  of  the  principal  of  the 
debt. 

Appeal  —  cross  writs  of  error. 

7.  Cross  assignments  of  error 
should  be  considered  by  the  Texas 
court  of  civil  appeals,  although  appel- 
lees do  not  prosecute  an  appeal. 

—  absence  of  writ  of  error  —  effect. 

8.  Failure  of  appellees,  whose  cross 
assignments  of  error  were  not  consid- 
ered by  the  Texas  court  of  civil  ap- 
peals, to  apply  for  writ  of  error  on 
account  of  the  action  of  the  court  of 
civil  appeals,  precludes  their  consid- 
eration by  the  supreme  court 
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(108  Tern.  5»»«  194  B,  W.  1099.) 

Ebrqe  to  fhe  Court  of  Civil  Appeals  for  the  Si^th  Supreme  Judicial 
District  to  review  a  judgment  in  plaintifTs  favor  for  part  only  of  the 
amount  claimed  in  an  action  brought  to  recover  a  balance  due  with  interest 
upon  a  mechanic's  lien  Contract.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Cone  Johnson  and  &  &     and    interest,    unaffected    by    the 


Cain  for  plaintiff  in  error. 

Messrs,  Lasseter  ft  Mcllwaine  for 
defendants  in  error. 

Phillips,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

As  originally  brought,  this  suit 
was  by  W.  G.  Cain  for  a  balance 
due,  with  interest,  upon  a  me- 
chanic's lien  contract  in  the  amount 
of  $3,000,  executed  by  Charles  T. 
Bonner  and  wife  in  favor  of  one 
James  Bothwell.  It  was  instituted 
more  than  four  years  after  the  ma- 
turity of  the  contract.  Special  ex- 
ceptions urged  by  the  Bonners  to 
the  petition  on  the  ground  of  limi- 
tation were  sustained.  Thereupon, 
the  plaintiff,  on  February  22,  1911, 
by  an  amended  petition,  set  up  re- 
spective written  acknowledgments 
and  renewals  of  the  debt  executed 
by  the  Bonners  in  his  favor,  and 
also  its  acknowledgment  by  Charles 
T.  Bonner  through  a  letter. 

The  original  contract  given  Bothr 
well  provided  for  interest  at  the 
conventional  rate  from  its  maturity. 
The  renewal  obligations  given  plain- 
tiff stipulated  for  the  payment  of 
interest  at  a  usurious  rate.  The  de- 
fense of  usury  was  made.  The  re- 
covery, as  a  penalty,  of  double  the 
amount  of  usurious  interest  paid 
the  plaintiff,  was  also  sought  by  the 
defendants.  The  judgment  of  the 
trial  court  denied  the  plaintiff  any 
recovery.  On  his  appeal  the  court 
of  civil  appeals  rendered  judgment 
in  his  favor  for  a  balance,  ascer- 
tained by  applying  as  a  credit  the 
interest  paid  him  under  the  usurious 
renewal  obligations  to  the  amount 
due  upon  the  contract  when  he  ac- 
quired it,  with  foreclosure  of  the 
mechanic's  lien. 

It  is  urged  by  the  plaintiff  that 
his  suit  was  upon  the  original  con- 
tract, which  was  free  from  usury, 
and  that  he  was,  therefore,  en- 
titled to  recover  thereon,  principal 


usurious  interest  collected  by  him 
upon  the  renewal  obligations.  This 
contention  presents  the  question  in 
the  case. 

A  contract,  originally  valid,  is  not 
rendered  invalid  by  a  subsequent 
agreement.      It    is 
therefore        recog-  JX^I^t^t 


nized    that    antece- 
dent     indebtedness 
is  not  affected  by  subsequent  usu- 
rious renewals  or  extensions  where 

the  transactions  are  ^j|»„y.^tfect 
distinct.  Webb,  Usu-  of  usvnon* 
ry,  §  307;  Cousins  '•■•'^^ 
V.  Grey,  60  Tex.  346 ;  Krause  v.  Pope, 
78  Tex.  478,  14  S.  W.  616 ;  Harn  v. 
American  Mut.  Bldg.  &  Sav.  Asso. 
95  Tex.   79,   65  S.   W.   176.     This 
simply  means  that  the  holder  of  an 
indebtedness  is  not  obliged  to  de- 
clare upon  a  contract  of  renewal 
not   accepted   in   payment    of   the 
debt;  that  such  a  usurious  renewal 
is  no  defense  to  an  originally  valid 
debt;  and  that  the  holder  of  such  a 
debt  may  declare,  and,  where  not 
subject  to  other  defenses,  recover 
upon  it,  notwithstanding  the  usuri- 
ous renewal.    The  rule  has  no  appli- 
cation, and  can  have  none,  to  cases 
where,   on   account 
of  limitation,  there  ;;?%Ve':***" 
is,  without  the  re- 
newal, no  maintainable  cause  of  ac- 
tion, and  it  is  made  for  that  reason 
the  sole  foundation  of  the  suit. 

When  in  an  action  for  debt  a  new 
promise  is  relied  upon  to  avoid  a 
plea   of   limitation,   such   promise, 
whether   made   be- 
fore  or    after  the  i*?Ji**i?*"  •* 
bar  is  complete,  con-  promise  t« 

StituteS     the     cause    eavuMTof  Setioa. 

of  action  and  must 
be  declared  upon  for  a  recovery. 
Since  the  statute,  when  pleaded, 
makes  a  recovery  upon  tiie  barred 
debt  impossible,  reliance  upon  the 
new  promise  to  overcome  limitation 
necessarily  makes  of  it  the  cause  of 
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action.  Otherwise  there  is  no  cause 
of  action  that  may  be  enforced. 

This  has  been  the  holding  of  the 
court  since  Coles  v.  Eelsey,  2  Tex. 
642, 47  Am.  Dec.  661.  It  is  the  settled 
law  of  the  state,  and  there  can  be  no 
occasion  now  for  opening  the  ques- 
tion of  whether  the  new  promise  is 
to  be  regarded  as  only  a  means  of 
continuing  the  original  indebted- 
ness in  life  and  vigor. 

The  renewal  obligations  were  set 
up  by  the  plaintiff  in  his  amended 
petition  for  the  evident  purpose  of 
avoiding  the  limitation  to  which  the 
original  contract  was  subject,  and 
for  which  reasons  the  defendants' 
exceptions  to  the  declaration  upon  it 
in  the  original  petition  had  been  sus- 
tained. There  could  have  been  no 
other  reason  for  pleading  them! 
The  right  of  recovery,  according  to 
the  amended  petition,  was  based  up- 
on them  and  the  letter.  With  a 
plea  of  limitation  to  the  suit  on  the 
contract  properly  sustained,  the 
plaintiff  was  left  without  any  main- 
tainable cause  of  action  upon  it.  If 
the  renewal  agreements  and  the 
letter  were  not  asserted  as  a  means 
of  enforcing  his  demand,  and  as 
therefore  constituting  a  new  cause 
of  action,  his  suit  was  already  at  an 
end. 

Having  declared  upon  the  re- 
newal agreements,  the  plaintiff's 
right  of  recovery  was  measured  by 
them.  He  could  not  avail  himself 
of  their  benefits  without  subjecting 
his  action  to  the  defenses  which 
they  afforded.  The  ordinary  prin- 
ciples of  estoppel  would  deny  to  him 

the  appropriation 
Estopped-  of  only  their    fav- 

SJtSfoSf  eo«.  orable  results.  With 
traot—efleet.  the  suit  rcsting  up- 
on them,  their  usu- 
rious character  was  necessarily  an 
available  defense.  It  was  therefore 
proper  to  apply  the  usurious  inter- 
est collected  by  the  plaintiff  under 

them  to  the  reduc- 
tion of  the  principal 
of  his  debt,  as  was 
done  by  the  court  of 
civil  appeals  in  its  judgment. 
Cousins  V.  Grey ;  Krause  v*  Pope, 


tlon   in 
reduction  of 
principal. 


and  Ham  v.  American  Mut.  Bldg. 
&  Sav.  Asso.  supra,  relied  upon  by 
the  plaintiff  in  error,  were  all  cases 
essentially  different  in  character 
from  this  one. 

In  each  of  them  the  cause  of  ac- 
tion, in  whole  or  in  part,  was  upon 
a  contract  or  contracts  of  indebted- 
ness which  were  untainted  by  usury, 
and  to  which  the  defense  of  limita- 
tion was  either  not  available  or  was 
not  pleaded.  In  such  state  of  case, 
under  the  rule  alrea^  noted,  re- 
covery under  the  original  contract, 
unaffected  by  collateral  or  subse- 
quent usurious  agreements,  was 
permissible. 

In  Cousins  v.  Grey,  the  usurious 
notes  were  set  up  by  the  defendant. 
The  plaintiff^s  action  was  upon  a 
note  not  usurious.  It  does  not  ap- 
pear that  it  was  barred  by  limita- 
tion when  the  action  was  filed. 
There  is  no  mention  of  limitation 
in  the  case.  The  usurious  notes 
were  not  only  not  relied  upon  by  the 
plaintiff  for  the  purpose  of  avoiding 
limitation,  as  is  the  cade  here,  but 
they  were  not  declared  upon  by  him 
at  all.  { 

In  Ham  v.  American  Mut.  Bldg. 
&  Sav.  Asso.  the  action  was  upon  an 
original  note  not  usurious,  and  upon 
a  note  given  in  extension  of  it 
which  was  usurious.  No  question 
of  limitation  was  in  the  case.  It 
was  properly  held  that  recovery 
could  be  had  upon  the  note,  as  unim- 
paired by  the  usurious  renewal. 

Krause  v.  Pope,  upon  which 
stress  is  laid,  was  a  suit  upon  two 
notes  not  usurious  and  upon  subse- 
quently executed  renewal  agree- 
ments, the  original  of  which  provid- 
ed for  usurious  interest,  and  by 
which  the  others  were  affected.  The 
opinion  of  Associate  Justice  Henry 
does  not  disclose  whether  the  de- 
fense of  limitation  was  urged 
against  the  cause  of  action  asserted 
upon  the  notes,  though  it  appears 
that  they  were  barred  when  the 
action  was  filed.  The  writer  has  ex- 
amined the  original  record  to  ascer- 
tain its  state  in  this  regard.  Limita- 
tion was  pleaded  by  John  Hancock, 
to  whom  the  notes  were  originally 
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given  and  who  was  joined  as 
a  defendant,  but  the  plaintiff  difl- 
missed  him  from  the  suit*  It  was 
not  pleaded  by  the  maker  of  the 
notes,  nor  by  any  other  defendant. 
To  be  available,  limitation  must  be 
specially  urged  either  by  exception 
or  plea.  With  the  plaintiff  assert- 
ing a  cause  of  action  upon  the  notes, 
unchallenged  by  limitation,  he  was, 
of  course,  entitled  to  judgment  up* 
on  them,  unaffected  by  the  usurious 
renewals.  The  question  presented 
by  this  case  was  not  involved. 

Certain  rulings  by  the  trial  court 
adverse  to.  the  defendants  were 
made  by  them  the  subject  -of  cross 
assignments  of  error  in  the  court  of 
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civil  appeals.    We  think  they  were 
entitled     to     have 

them  there  consid-  ^^K*ir/r^;?r. 
ered,  though  they 
did  not  prosecute  an  appeal.  Duren 
V.  Houston  &  T.  C.  B.  Ck>.  86  Tex. 
287,  24  S.  W.  258 ;  CarroU  v.  CarroU, 
20  Tex.  732;  Brown  v.  Hudson,  14 
Tex.  Civ.  App.  605,  88  S.  W.  653. 
But  a  writ  of  error  was  not  applied 
for  on  account  of  the  court  of  civil 

appeals'  disposition  ^|„e«ce  of       ' 
of    these    rulmgs;  wnt  of  onoi^ 
and  we  are   there-  •••**• 
fore  not  called  upon  to  determine 
the  questions  which  they  involve. 

The  judgment  of  the  Court  of 
Civil  Appeals  is  aflbrmed. 
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I.  General  rule,  877. 
II.  Application  of  rule,  879. 
III.  Rights  and  remedies: 

a.  In  general,  882. 

b.  Limitation  of  actions,  884. 

It  is  universally  recognized  that  if 
a  transaction  or  an  obligation  is  free 
from  usury  in  its  origin  no  subsequent 
usurious  transaction  respecting  it  can 
affect  it  with  the  taint  of  usury,  the 
theory  being  that  the  question  wheth- 
er a  contract  is  usurious  or  not  must 
be  decided  with  reference  to  the  time 
when  it  was  entered  into. 

United  States. — Gaither  v.  Farmers' 
ft  M.  Bank  (1828)  1  Pet  87,  7  L.  ed. 
43;  Burnhisel  v.  Firman  (1875)  22 
Wall.  170,  22  L.  ed.  766,  see  also  Rose's 
Notes  to  these  cases;  Re  Fishel  (1911) 
192  Fed.  412. 

Alabama. — ^Van  Beil  v.  Fordney 
(1885)  79  Ala.  76;  Allen  v.  Tumham 
(1887)  83  Ala.  323,  3  So.  854;  Woodall 
v.  Kelly  (1888)  85  Ala.  368,  7  Am.  St. 
Rep.  57,  5  So.  164;  Nance  v.  Gray 
(1904)  143  Ala.  234,  38  So.  916,  5  Ann. 
Clas.  55;  Bernheimer  v.  Gray  (1917) 
—  Ala.  — ,  78  So.  840. 

Arkansas.  —  Jordan  v.  Mitchell 
(1868)  25  Ark.  258;  Marks  v.  McGehee 
(1879)  85  Ark.  217 ;  Humphrey  v.  Mc- 
Canley  (1891)  66  Ark.  148,  17  S.  W. 


713;  Tillman  v.  Thatcher  (1892)  56' 
Ark.  334, 19  S.  W.  968;  Johnson  v.  Hull 
(1893)  67  Ark.  660,  22  S.  W.  176; 
Hynes  v.  Stevens  (1896)  62  Ark.  491, 
86  S.  W.  689 ;  Bank  of  Malvern  v.  Bur- 
ton (1900)  67  Ark.  426,  66  S.  W.  483. 

Connecticut. — ^Hovey  v.  Shumway 
(1775)  1  Root,  70;  Philadelphia  Loan 
Co.  V.  Towner  (1839)  13  Conn.  249. 

District  of  Columbia. — Brown  ▼• 
Clark  (1884)  3  Mackey,  185.  | 

Florida.    —    Mitchell    v.    Doggett 

(1847)  1  Fla.  400;  Mitchell  v.  Gotten 

(1848)  2  Fla.  136. 

Georgia.  —  Troutman  v.  Bamett 
(1850)  9  Ga.  30;  Dotterer  v.  Freeman 
(1891)  88  Ga.  479,  14  S.  E.  863. 

Illinois.  —  Gates  v.  Hackenthal 
(1871)  57  HI.  534,  11  Am.  Rep.  45.        > 

Indiana^. — ^Indianapolis  Ins.  Co.  v.' 
Brown  (1843)  6  Blackf.  378;  Beau- 
champ  V.  Leagan  (1860)  14  Ind.  401; 
Pratt  V.  Wallbridge  (1861)  16  Ind. 
147;  Cnlph  v.  Phillips  (1861)  17  Ind. 
209. 

Indian  Territory^ — McEwin  v.  Hum- 
phrey (1898)  1  Ind.  Terr.  550,  46  S.  W. 
114;  Smith  v.  Neeley  (1899)  2  Ind. 
Terr.  651,  53  8.  W.  450. 

lowa^— Kelly  v.  Gillespie  (1861)  12 
Iowa,  55,  79  Am.  Dec.  516;  Mallett  v. 
Stone  (1864)  17  Iowa,  64,  86  Aul  Dec. 
646. 
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'    Kentuckr-— Pyke  v.   Clark    (1842) 
8  B.  Mon.  262. 

Louisiana.  —  Depau  v.  Humphreya 
(1829)  8  Mart.  N.  S.  1 ;  Daquin  v.  Coi- 
ron  (1832)  8  La.  387;  Erwin  v.  Lowry 
(1847)  2  La.  Ann.  314»  46  Am.  Dec. 
545;  Lalande  v.  Breaux  (1850)  6  La. 
Ann.  505. 

Maine.— Lindsay  v.  Hill  (1876)  66 
Me.  212,  22  Am.  Rep.  564. 

Marylaiid.-^Sangston  v.  Maitland 
(1840)  11  Gill  &  J.  286. 

MassadhusettBL — Gardner  v.  Flagg 
(1811)  8  Mass.  101;  Thompson  v. 
Woodbridge  (1811)  8  Mass.  256;  John- 
son V.  Johnson  (1814)  11  Mass.  359; 
Stebbins  v.  Smith  (1827)  4  Pick.  97; 
Ramsdell  v.  Soule  (1831)  12  Pick.  126; 
Drury  v.  Morse  (1862)  8  Allen,  445. 

Minnesota. — ^Avery  v.  Creigh  (1886) 
35  Minn.  456,  29  N.  W.  154;  Barrows  v. 
Thomas  (1890)  43  Minn.  270,  45  N.  W. 
443;  Morse  v.  Wellcome  (1897)  68 
Minn.  210,  64  Am.  St.  Rep.  471,  70  N. 
-W.  978. 

Mifiusrisuppi.  —  Warmack  v.  Boyd 
(1886)  63  Miss.  488;  Rozelle  v.  Dick- 
erflon  (1886)  68  Miss.  588. 

Nebraska.  —  Richards  v.  Kountise 
(1876)  4  Neb.  200;  Dell  v.  Oppenhei- 
mer  (1880)  9  Neb.  454,  4  N.  W.  51; 
Chicago  Lumber  Co.  ▼.  Bancroft 
(1902)  64  Neb.  176,  57  L.R.A.  910,  89 
N.  W.  780. 

New  Jersey.  —  Sloan  v.  Sommers 
(1834)  14  N.  J.  L.  509 ;  Varick  v.  Crane 
(1837)  4  N.  J.  Eq.  128;  Donnington  v. 
Meeker  (1857)  11  N.  J.  Eq.  362;  Ware 
V.  Thompson  (1860)  13  N.  J.  Eq.  66; 
Smith  V.  Hollister  (1861)  14  N.  J.  Eq. 
153;  Giveans  v.  McMurtry  (1863)  16 
N.  J.  Eq.  468;  Terhune  v.  Taylor 
(1876)  27  N.  J.  Eq.  80;  Hann  v.  De- 
kater  (1890)  —  N.  J.  Eq.  — ,  20  Atl. 
657 ;  Ruh  v.  Dwiggins  (1910)  77  N.  J. 
Eq.  117,  76  Atl.  243. 

New  York. — Swartwout  v.  Payne 
(1822)  19  Johns.  294,  10  Am.  Dec.  228; 
Williams  v.  Allen  (1827)  7  Cow.  316; 
Hughes  V.  Wheeler  (1827)  8  Cow.  77; 
Merrills  v.  Law  (1828)  9  Cow.  65;  Rice 
V.  Welling  (1830)  6  Wend.  595;  Bank 
of  Troy  v.  Hopping  (1835)  18  Wend. 
565;  Crane  ▼.  Hubbel  (1889)  7  Paige, 
413;  Crippen  v.  Heermance  (1841)  9 
Paige,  211;  Brown  v.  Dewey  (1843)  1 
Sandf.  Ch.  56;  Cook  v.  Barnes  (1867) 


86  N.  Y.  520;  Farmers'  &  M.  Bank  ▼. 
Joslyn  (1867)  37  N.  Y.  358;  Winsted 
Bank  v.  Webb  (1868)  39  N.  Y.  325, 100 
Am.  Dec.  435;  Emmons  v.  Barnes 
(1873)  55  N.  Y.  643;  Gerwig  v.  Bitter- 
ly (1874)  56  N.  Y.  214;  Leary  v.  Miller 
(1875)  61  N.  Y.  488;  Patterson  v.  Bird- 
sail  (1876)  64  N.  Y.  294,  21  Am.  Rep. 
609;  Real  Estate  Trust  Co.  ▼.  Keech 
(1879)  69  N.  Y.  248,  25  Am.  Rep.  181, 
affirming  (1876)  7  Hun,  253;  Church 
V.  Maloy  (1877)  70  N.  Y.  68;  Re  Con- 
salus  (1884)  96  N.  Y.  840;  Fleiseh- 
mann  v.  Stern  (1881)  24  Hun,  265; 
Underbill  v.  Crennan  (1881)  25  Hun, 
669;  Allison  v.  Schmitz  (1883)  81  Hun, 
106;  Botsford  v.  Bean  (1899)  44  App. 
Div.  190,  60  N.  Y.  Supp.  735;  Sheppard 
V.  Hamilton  (1859)  29  Barb.  156;  Cen- 
tral  City  Bank  v.  Dana  (1860)  32  Barb. 
296;  Carson  v.  Ingalls  (1861)  33  Barb. 
657;  Winsted  Bank  v.  Webb  (1863) 
46  Barb.  177;  Williams  v.  Fitzhugh 
(1865)  44  Barb.  321;  McCraney  v.  Al- 
den  (1866)  46  Barb.  272;  Abrahams 
V.  Claussen  (1876)  52  How.  Pr.  241; 
Rosenbaum  v.  Silverman  (1898)  22 
Misc.  589,  50  N.  Y.  Supp.  860 ; 
Hagaman  v.  Reinach  (1905)  48  Misc. 
206,  96  N.  Y.  Supp.  719;  Emmons  v. 
Barnes  (1873)  4  Daly,  418;  l^yon  v. 
Simpson  (1883)  12  Daly,  56;  Froese 
V.  Prosnitz  (1890)  34  N.  Y.  S.  R.  9,  12 
N.  Y.  Supp.  88. 

North  Carolina.  —  Collier  v.  Nevill 
(1831)  14  N.  C.  (3  Dev.  L.)  30;  Best 
V.  Smith  (1843)  26  N.  C.  (4  Ired.  L.) 
68;  Cobb  v.  Morgan  (1880)  83  N.  C. 
211 ;  Wharton  v.  Ebom  (1883)  88  N.  C. 
344;  Rountree  v.  Brinson  (1887)  98 
N.  C.  107,  3  S.  E.  747;  Webb  v.  Bishop 
(1888)  101  N.  C.  99,  7  S.  E.  698. 

Ohio.— Busby  v.  Finn  (1853)  1  Ohio 
St.  409. 

South  Carolina.  —  Miller  v.  Reid 
(1831)  2  Bail.  L.  345;  Chastain  v. 
Johnson  (1832)  2  Bail.  L.  574. 

Texas. — Cousins  v.  Grey  (1883)  60 
Tex.  346;  Krause  v.  Pope  (1890)  78 
Tex.  478,  14  S.  W.  616 ;  Ham  v.  Ameri- 
can  Mut.  Bldg.  &  Sav.  Asso.  (1901)  95 
Tex.  79,  65  S.  W.  176;  Cain  v.  Bonnes 
(reported  herewith)  ante,  874;  Col- 
lier V.  Soule  (1892)  4  Tex.  App.  Civ. 
Cas.  (Willson)  550, 19  S.  W.  506;  Hen- 
nessy  v.  Clough  (1897)  ~  Tex.  Civ. 
App.  — V  40  S.  W.  157;  Seymour  Opera 
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House  Co,  ▼.  Thurston  (1898)  18  Tex. 
Civ.  App.  417,  45  S.  W.  815;  Quinlan 
T.  Smye  (1899)  21  Tex.  Civ.  App.  156, 
W  S.  W.  1068;  Nesbit  v.  Goodrich 
.  (1901)  25  Tex.  Civ.  App.  28,  60  S.  W. 
1017 ;  State  Nat.  Loan  &  T.  Co.  v.  Ful- 
ler (1901)  26  Tex.  Civ.  App.  318,  68 
S.  W.  552. 

Utah.— Cobb  v.  Hartenstein  (1915) 
47  Utah,  174,  152  Pac.  424. 

Vermont.  —  Edgell  v.  Stanford 
(1884)  6  Vt.  551;  Farmers'  Bank  v. 
Burchard  (1860)  88  Vt.  846. 

Virginia.— Fox  v.  Taliaferro  (1812) 

4  Munf.  243;  Pollard  v.  Baylor  (1819) 
«  Munf.  433;  Brown  v.  Toell   (1827) 

5  Rand.  543,  16  Am.  Dec.  769 ;  Parker 
V.  Cousins  (1845)  2  Gratt.  372,  44 
Am.  Dec.  888;  White  v.  Freeman 
(1884)  79  Va.  597;  Ward  v.  Cornett 
(1895)  91  Va.  676,  49  L.R.A.  550,  22 
S.  E.  494. 

WisGonsiii.  —  Eastman  v.  Porter 
(1861)  14  Wis.  42;  Meshke  v.  Van 
Doren  (1862)  16  Wis.  820;  Lee  v.  Peek*' 
ham  (1863)  17  Wis.  883. 

England.— Pollard  v.  Scholy  (1584) 
Cro.  Eliz.  pt.  1,  p.  20,  78  Eng.  Reprint, 
286;  Perrell  v.  Shaen  (1670)  1  Wms' 
Saund.  294,  85  Eng.  Reprint,  400,  2 
Keble,  677,  84  Eng.  Reprint,  363;  Rex 
V.  Allen  (1670)  T.  Raym.  196,  88  Eng. 
Reprint,  108;  Radley  v.  Manning 
(1673)  3  Keble,  142,  84  Eng.  Reprint, 
642;  Rex  v.  Sewell  (1702)  7  Mod.  118, 
87  Eng.  Reprint,  1185;  Abrahams  v. 
Bunn  (1768)  4  Burr.  2251,  98  Eng.  Re- 
print, 173;  Gray  v.  Fowler  (1790)  1 
H.  Bl.  462,  126  Eng.  Reprint,  268; 
Nichols  V.  Lee  (1797)  3  Anstr.  940. 
145  Eng.  Reprint,  1088;  Phillips  v. 
Cockayne  (1811)  8  Campb.  119. 
.  In  Richards  v.  Kountze  (1876)  4 
Neb.  200, ^in  summing  up  the  law  on 
this  question,  it  was  said  that  the  rule 
that  'Mf  .the  original  contract  is  bona 
fide,  and  wholly  free  from  the  taint 
of  usury,  then  no  subsequent  agree- 
ment to  pay  usury,  or  a  usurious 
premium  upon  the  debt,  will  invalidate 
the  instrument  given  for  the  payment 
of  the  debt,  or  affect  the  original  con- 
tract with  the  vice  of  usury  ...  is 
well  founded  in  principle  and  just  in 
equity,  for,  if  there  was  once  a  valid 
iubsisting  debt,  bearing  interest,  the 
contract  creating  such  debt  cannot  be 


impaired  or  destroyed  by  a  subsequent 
void  agreement.^' 

In  connection  with  the  above-cited 
English  cases  it  is  of  interest  that  the 
English  Usury  Act  was  repealed  by  the 
Usury  Laws  Repeal  Act  (1854)  (17  & 
18  Vict.  chap.  90),  and  that  now  there 
is  no  limit  except  that  certain  courts 
have  statutory  power  to  set  aside  or 
vary  a  transaction  where  the  interest 
charge  is  excessive.  See  21  Laws  of 
England  (Halsbury)  p.  42. 

U.  Application  •/  rule* 

The  general  rule  that  a  contract 
originally  valid  is  not  affected  by  a 
subsequent  usurious  transaction  ap- 
plies to  extensions  and  renewals, 
where  the  evidence  of  the  original  con- 
tract is  given  up. 

Alabama.  —  Bemheimer  ▼.  Gray 
(1917)  —  Ala.  — ,  78  So.  840. 

Arkanaaa — ^Humphrey  v^  McCau- 
ley  (1891)  55  Ark.  148,  17  B.  W.  713. 

Florida.  —  Mitchell      v.      Doggett 

(1847)  1  Fla.  400;  Mitchell  v.  Cotton 

(1848)  2  Fla.  136. 

Indiana. — ^Indianapolis  Ins.  Co.  v. 
Brown  (1843)  6  Blackf.  378. 

Indian  Territory. — ^McEwin  v.  Hum- 
phrey (1898)  1  Ind.  Terr.  650,  45  S.  W. 
114;  Smith  v.  Neeley  (1899)  2  Ind. 
Terr.  651,  53  S.  W.  450. 

Maasachueetta — ^Ramsdell  v.  Soule 
(1831)  12  Pick.  126. 

Minnesota. — Barrows  v.  Thomas 
(1890)  48  Minn.  270,  45  N.  W.  443. 

MissiafidppL  —  Warmack  v.  Boyd 
(1886)  63  Miss.  488. 

New  York.  —  Swartwout  ▼.  Payne 
(1822)  19  Johns.  294, 10  Am.  Dec.  228; 
Hughes  V.  Wheeler  (1827)  8  Cow.  77; 
Farmers  &  M.  Bank  v.  Joslyn  (1867) 
37  N.  Y.  353;  Winsted  Bank  v.  Webb 
(1868)  89  N.  Y.  326,  100  Am.  Dec. 
435,  affirming  (1868)  46  Barb. 
177;  Geiwig  v.  Sitterly  (18T4)  56  N. 
Y.  214;  Leary  v.  Miller  (1&75)  61 
N.  Y.  488;  Underbill  v.  Crwinan  (1881) 
25  Hun,  569;  Sheppard  v.  Hamilton 
(1859)  29  Barb.  156;  Central  City 
Bank  v.  Dana  (1860)  82  Barb.  296^ 
Froese  v.  Prosnitz  (1890)  84  N.  Y.  S. 
R.  9,  12  N.  Y.  Supp.  88;  Rosenbaum 
v:  Silverman  (1898)  22  Misc.  589,  50 
N.  Y.  Siipp.  860. 
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South  Carolina. — Chastain  v.  John- 
son (1882)  2  Bail.  L.  574 

Texas. — ^Ham  v.  American  Mut. 
Bldg.  &  Sav.  Asso.  (1901)  95  Tex.  79, 
65  S.  W.  176;  CAIN  v.  BoNNiaet  (re- 
ported herewith)  ante,  874;  Collier  v. 
Soule  (1892)  4  Tex.  App.  Civ.  Cas. 
(Willson),550, 19  S.  W.  506;  Hennessy 
V.  Clough  (1897)  —  Tex.  Civ.  App. 
— ,  40  S.  W.  157. 

Vermont.  —  Edgell     v.     Stanford 

(1884)  6  Vt.  551;  Farmers'  Bank  v. 
Burchard  (1860)  83  Vt.  346. 

Virginia.— Pox  v.  Taliaferro  (1812) 
4  Munf.  243;  Parker  v.  Cousins  (1845) 
2  Gratt  372,  44  Am.  Dec.  388. 

Wisconsin.  —  Eastman  v.  Porter 
(1861)  14  Wis.  42. 

England.  —  Phillips  ▼•  Cockayne 
(1811)  3  Camph.  119. 

^d  an  agreement  to  pay  usurious 
interest  in  consideration  of  forbear- 
ance from  enforcing  payment  of  the 
principal  for  a  time  does  not  affect  the 
validi^  of  the  original  contract,  which 
was  not  usurious,  and  which  remained 
in  force  as  originally  made,  without 
renewal,  discharge,  or  cancelation. 

Alabama. — ^Van    Beil    v.    Fordney 

(1885)  79  Ala.  ^6;  Allen  v.  Turnham 
(1887)  83  Ala.  323,  3  So.  854;  Woodall 
V.  Kelly  (1888)  86  Ala.  368,  7  Am.  St. 
Rep.  57, '5  So.  164;  Nance  v.  Gray 
<1904)  ^43  Ala.  234,  38  So.  916,  5  Ann. 
Cas.  55. 

Indiana.  —  Beauchamp    y.    Leagan 

(1860)  14  Ind.  401;  Culph  v.  Phillips 

(1861)  17  Ind.  209. 

Iowa.— Mallett  v.  Stone  (1864)  17 
Iowa,  64,  85  Am.  Dec.  545. 

Kentucky.— Pyke  v.  Clark  (1842)  8 
B.  Mon.  262. 

Louisiana.  —  Lalande  v.  Breaux 
(1850)  5  La.  Ann.  505. 

Maine.— Lindsay  v.  Hill  (1876)  66 
Me.  212,  22  Am.  Rep.  564. 

Massachusetts.  —  Drury  v.  Morse 

(1862)  3  Allen,  445. 

Minnesota. — ^Avery  v.  Creigh  (1886) 
85  Minn.  456,  29  N.  W.  154;  Morse  v. 
Wellcome  (1897)  68  Minn.  210,  64  Am. 
St.  Rep.  471,  70  N.  W.  978. 

Nebraska.  —  Dell  v.  Oppenheimer 
(1880)  9  Neb.  454,  4  N.  W.  51. 

New  Jersey. — Terhune  v.  Taylor 
(1876)  27  N.  J.  Eq.  80;  Ruh  v.  Dwig- 


gins  (1910)  77  N.  J.  Eq.  117,  76  Atl. 
243. 

New  York.- Risal  Estate  Trust  Co.  v. 
Eeech  (1877)  69  N.  Y.  248, 25  Am.  Rep. 
181;  Abrahams  v.  Claussen  (1876)  52 
How.  Pr.  241. 

North  Carolina. — ^Wharton  v.  Ebom 
(1883)  88  N.  C.  344. 

Virginia.— Brown  v.  Toell  (1827)  5 
Rand.  543,  16  Am.  Dec.  759. 

England.- Pollard  v.  Scholy  (1584) 
Cro.  Eliz.  pt.  1,  p.  20,  78  Eng.  Reprint, 
286;  Ferrall  v.  Shaen  (1670)  1  Wms* 
Saund.  294,  85  Eng.  Reprint,  400,  2 
Keble,  577,  84  Eng.  Reprint,  363. 

And  the  same  has  been  held  as  to 
a  usurious  extension  indorsed  on  the 
original  note.  Brown  v.  Clark  (1882) 
8  Mackey  (D.  C.)  185;  Erwin  v.  Lowry 
(1847)  2  La.  Ann.  314,  46  Am.  Dec. 
545;  Richards  v.  Kountze  (1876)  4 
Neb.  200.  Likewise,  where  the  orig- 
inal obligation  was  retained  as  col- 
lateral security  for  the  new  extension 
contract.  Chicago  Lumber  Co.  v.  Ban- 
croft (1902)  64  Neb.  176,  67  L.R.A. 
910,  89  N.  W.  780;  Allison  v.  Schmitz 

(1883)  31  Hun  (N.  Y.)  106.  And  see 
Giveans  v.  McMurtry  (1863)  16  N*  J* 
Eq.  468. 

And  the  general  rule  applies  to 
usurious  notes  and  obligations  which 
include  or  were  given  to  cover  valid 
pre-existing  debts  not  evidenced  by  a 
written  security. 

Arkansas.  —  Marks  ▼.  McCrehee 
(1879)  35  Ark.  217;  TiUman  v.  Thatch- 
er (1892)  66  Ark.  334,  19  S.  W.  968; 
Johnson  v.  Hull  (1893)  57  Ark.  650, 
22  S.  W.  176. 

Connecticut.  —  Philadelphia  Loan 
Co.  y.  Towner  (183&)  13  Conn.  249. 

Massachusetts. — Johnson  v.  John- 
son (1814)  11  Mass.  359;  Stebbins  v. 
Smith  (1826)  4  Pick.  97. 

New  York.  —  Williams  v.  Allen 
(1827)    7    Cow.    316;    Re    Consalus 

(1884)  95  N.  Y.  340;  Fleischmann  v. 
Stern  (1881)  24  Hun,  265;  Carson  v. 
Ingalls  (1861)  33  Barb.  657;  McCraney 
V.  Alden  (1866)  46  Barb.  272. 

North  Carolina.  —  Bost  v.  Smith 
(1843)  26  N.  C.  (4  Ired.  L.)  68;  Roun- 
tree  v.  Brinson  (1887)  98  N*  C.  107, 
3  S.  E.  748;  Webb  v.  Bishop  (1888) 
101  N.  C.  99,  7  S.  E.  698. 
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Tezaar— Neabit  ▼.  Goodrich  (1901) 
25  Tex.  Ciy.  App.  28,  60  S.  W.  1017. 

Virginia.— Pollard  v.  Baylor  (1819) 
6  Munf.  438. 

WiaconsliL — ^Meshke  v.  Van  Doren 

(1862)  16  Wis.  319;  Leo  ▼.  Peckham 

(1863)  17  Wis.  383. 

England.— Gray  y.  Fowler  (1790)  1 
H.  Bl.  462,  126  Eng.  Reprint,  268. 

And  an  independent  pasrment  of 
usury,  or  a  contract  therefor,  does  not 
vitiate  a  note  or  other  security,  where 
the  usurious  interest  was  not  original- 
ly contracted  for. 

Massachnsetta  —  Gardner  v.  Flagg 
(1811)  8  Mass.  101;  Thompson  v. 
Woodbridge  (1811)  8  Mass.  256; 
Drury  y.  Morse   (1862)  8  Allen,  445. 

New  Jersey.  —  Sloan  v.  Sommers 
(1834)  14  N.  J.  L.  509;  Donnington  v. 
Meeker  (1857)  11  N.  J.  Eq.  362;  Ware 
y.  Thompson  (1860)  13  N.  J.  Eq.  66; 
Smith  v.  HoUister  (1861)  14  N.  J.  Eq. 
153;  Terhune  v.  Taylor  (1876)  27  N.  J, 
Eq.  80;  Hann  y.  Dekater  (1890)  — 
N.  J.  Eq.  — ,  20  Atl.  657. 

New  York. — ^Merrils  y.  Law  (1829) 
9  Cow.  65;  Emmons  y.  Barnes  (1873) 
4  Daly,  418;  Rosenbaum  y.  Silyerman 
(1898)  22  Misc.  589,  50  N.  Y.  Supp. 
860. 

North  Carolina.— Collier  y.  Neyill 
(1831)  14  N.  C.  (3  Dey.  L.)  30;  (3obb 
y.  Morgan  (1880)  83  N.  G.  211. 

South  Carolina.  —  Miller  y.  Reid 
(1831)  2  Bail.  L.  345. 

Texas.— Cousins  y.  Grey  (1883)  60 
Tex.  346;  Krause  y.  Pope  (1890)  78 
Tex.  478,  14  S.  W.  616;  Quinlan  y. 
Smye  (1899)  21  Tex.  Ciy.  App.  156, 
50  S.  W.  1068;  State  Nat.  Loan  &  T. 
Co.  y.  Fuller  (1901)  26  Tex.  CJiy.  App. 
318,  63  S.  W.  552. 

Virginia.— Brown  y.  Toell  (1827)  6 
Rand.  543,  16  Am.  Dec.  759. 

England^— R.  y.  Allen  (1670)  T. 
Raym.  196,  83  Eng.  Reprint,  103 ;  Rad- 
ley  y.  Manning  (1673)  3  Keble,  142, 
84  Eng.  Reprint,  642;  R.  y.  Sewel 
(1702)  7  Mod.  118,  87  Eng.  Reprint, 
1135;  Nichols  y.  Lee  (1797)  3  Anstr. 
940,  145  Eng.  Reprint,  1088.  But  com- 
pare Addlington  y.  Cann  (1744)  3 
Atk.  141,  26  Eng.  Reprint,  885,  where* 
in  it  was  said  that  if  a  mortgage  be 
3  A.L.R.— 56. 


drawn  only  for  6  per  cent,  and  the 
mortgagee  takes  6,  it  would  be  yoi^; 
and  as  to  which  it  was  said  in  Nichols 
y.  Lee  (Eng.)  supra,  that  the  court 
could  not  have  meant  what  it  said. 

And  the  taking  of  a  separate  usuri- 
ous note  for  additional  interest  does 
not  inyalidate  a  pre-existing  yalid 
note.  Hoyey  y.  Shumway  (1775)  1  Root 
(Conn.)  70;  Swartwout  y.  Payne 
(1822)  19  Johns.  (N.  T.)  294,  10  Am. 
Dec.  228.  And  see  Crane  y.  Hubbel 
(1839)  7  Paige  (N.  Y.)  413. 

And  the  yalidity  of  an  indebtedness 
originally  yalid  is  not  affected  by  the 
fact  that  it  forms  a  part  of  the  con- 
sideration for  a  subsequent  usurious 
security  which  was  substituted  there- 
for. Hammond  y.  Hopping  (1885)  13 
Wend.  (N.  Y.)  505;  Cook  y.  Barnes 
(1867)  86  N.  Y.  520;  Patterson  y.  Bird- 
sail  (1876)  64  N.  Y.  294,  21  Am.  Rep. 
609 ;  White  y.  Freeman  (1884)  79  Va. 
597. 

Nor  is  a  mortgage  giyen  to  secure  a 
yalid  debt  yitiated  by  a  subsequent 
agreement  that  it  shall  also  be  secu- 
rity for  a  usurious  debt.  Hynes  y.  Stey- 
ens  (1896)  62  Ark.  491,  36  S.  W.  689. 

And  the  rule  that  the  usury  has  no 
retroactiye  effect  applies  to  all  cases 
where  the  subsequent  transaction  is 
a  mere  coyer  for  a  usurious  contract 
of  forbearance,  the  original  obligation 
remaining  untainted.  Crippen  y.  Heer- 
mance  (1841)  9  Paige  (N.  Y.)  211 
(usurious  bond  and  mortgage  giyen  on 
pretended  repurchase  of  property  at 
an  adyance).  And  see  Hagaman  y. 
Reinach  (1906)  48  Misc.  206,  96  N.  Y. 
Supp.  719. 

And  the  rule  is  that  a  contract  not 
usurious  at  the  time  it  was  entered 
into  cannot  become  so  by  any  future 
contingency.  York  Bank  v.  Asbury 
(1858)  1  Biss.  230,  Fed.  Cas.  No.  18,142 
(holding  that  a  contract  which  was 
yalid  at  its  inception  was  not  rendered 
inyalid  by  the  fact  that  it  might  or 
might  not  become  usurious  according 
to  circumstances  at  the  time  of  pay- 
ment) ;  Gates  y.  Hackenthal  (1871) 
57  IlL  534,  11  Am.  Rep.  45  j(renewal 
note  made  subject  to  yariations  in 
yalue  of  gold  and  treasury  notes). 
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111.  BighU  and  remedies, 
a.  In  general. 

Valid  security  which  has  been  given 
up  and  canceled  upon  the  substitution 
therefor  of  securities  fatally  tainted 
with  usury  may  be  renewed  ai\d  en- 
forced as  if  the  latter  had  not  been 
given.  Burnhisel  v.  Firman  (1875)  22 
Wall.  (U.  S.)  170,  22  L.  ed.  766,  see 
also  Rose's  Notes  to  this  case ;  Patter- 
son V.  Birdsall  (1876)  64  N.  Y.  294,  31 
Am.  Rep.  609;  Underbill  v.  Crennan 
(1881)  25  Hun  (N.  Y.)  569.  And  see 
Rountree  v.  Brinson  (1887)  98  N.  C. 
107,  3  S.  E.  747. 

And  in  Virginia  it  has  been  held 
that  the  obligor  may,  in  equity,  have 
the  usurious  renewal  obligation  can- 
celed. Fox  V.  Taliaferro  (1812)  4 
Munf.  (Va.)  243. 

And  in  New  York  it  has  been  held 
that  a  court  of  equity,  in  canceling  the 
new  usurious  agreement,  should  rein- 
state the  valid  securities  which  had 
been  surrendered  or  canceled.  Brown 
V.  Dewey  (1843)  1  Sandf.  Ch.  (N.  Y.) 
56;  Gerwig  v.  Sitterly  (1874)  56  N.  Y. 
214. 

So,  it  has  been  said  that  where  the 
complainant  has  declared  upon  the 
usurious  rene(val  note  he  may  amend 
his  complaint  so  as  to  recover  on  the 
original  note.  Bank  of  Malvern  v. 
Burton  (1900)  67  Ark.  426,  55  S.  W. 
483;  Webb  v.  Bishop  (1888)  101  N.  C. 
99,  7  S.  E.  698. 

And  it  has  often  been  held,  general- 
ly, that  the  surrender  of  a  valid  obli- 
gation at  the  time  of  the  execution  of 
a  usurious  new  one  covering  it  is  not 
a  satisfaction  of  the  debt  and  does  not 
bar  a  recovery  based  on  the  original 
indebtedness. 

Arkansas. — ^Humphrey  v.  McCauley^ 
(1891)  55  Ark.  143,  17  S.  W.  713. 

Florida.  -—  Mitchell     v.     Doggett 

(1847)  1  Fla.  400;  Mitchell  v.  Gotten 

(1848)  2  Fla.  136  (holding  that  the 
recovery  may  be  under  the  common 
counts). 

Indiana. — Indianapolis  Ins.  Co.  v. 
Brown  (1843)  6  Blackf.  378  (  recov- 
ery allowed  on  count  for  money  had 
and  received). 

Massachusetts.— Ramsdell  v.  Soule 
(1831)  12  Pick.  126  (recovery  allowed 
in  action  for  money  had  and  received) . 


New  York. — Swartwout  v.  Payne 
(1822)  19  Johns.  294, 10  Am.  Dec.  228; 
Williams  v.  Allen  (1827)  7  (3ow.  316 
(recovery  allowed  on  common  counts) ; 
Hughes  V.  Wheeler  (1827)  8  Cow.  77; 
Hammond  v.  Hopping  (1835)  13  Wend. 
505;  Winsted  Bank  v.  Webb  (1868) 
89  N.  Y.  325,  100  Am.  Dec.  435  (hold- 
ing that  the  taldng  of  a  usurious  re- 
newal note  is  not  a  satisfaction  of  the 
original  note  nor  a  discharge  of  a 
cause  of  action  thereon,  although  upon 
the  renewal  the  original  note  had  been 
surrendered) ;  Leary  v.  Miller  (1875) 
61  N.  Y.  488;  Re  Consalus  (1884)  95 
N.  Y.  340;  Sheppard  v.  Hamilton 
(1859)  29  Barb.  156;  Central  City 
Bank  v.  Dana  (1860)  32  Barb.  296; 
Froese  v.  Prosnitz  (1890)  34  N.  Y.  S. 
R.  9,  12  N.  Y.  Supp.  88. 

South  Carolina. — Chastain  v.  John- 
son (1832)  2  Bail.  L.  574. 

Texas.  —  Ham  v.  American  Mut. 
Bldg.  &  Sav.  Asso.  (1901)  95  Tex.  79, 
65  S.  W.  176;  Collier  v.  Soule  (1892) 
4  Tex.  App.  Civ.  Cas.  (Willson)  550, 
19  S.  W.  506;  Hennessy  v.  Clough 
(1897)  —  Tex.  Civ.  App.  — ,  40  S.  W. 
157. 

Vermont.  —  Edgell  v.  Stanford 
(1834)  6  Vt.  551  (holding  that  the 
original  note  is  evidence  under  the 
money  counts,  and  that  if  it  has  been 
destroyed  evidence  of  its  existence  and 
contents  may  be  given)  • 

Virginia. — Parker  v.  Cousins  (1845) 
2  Gratt.  372,  44  Am.  Dec.  388. 

Wisconsin.  —  Eastman  v.  Porter 
(1861)  14  Wis.  42. 

England.  —  Phillips  v.  Cockayne 
(1811)  3  Campb.  119. 

And  it  has  been  held  that,  where  the 
maker  of  a  renewal  note  which  is 
usurious  interposes  the  defense  of 
usury,  recovery  may  be  had  on  the 
original  obligation,  as  to  which  no 
usury  was  attached.  Farmers  &  M. 
Bank  v.  Joslyn  (1867)  37  N.  Y.  353. 
And  see  Winsted  Bank  v.  Webb  (1863) 
46  Barb.  (N.  Y.)  177. 

And  a  usurious  contract  to  forbear 
enforcement  of  an  original  valid  obli- 
gation, since  it  does  not  affect  such 
validity,  is  itself  no  bar  to  an  action 
on  such  original  obligation.  Mallett 
V.  Stone  (1864)  17  Iowa,  64,  85  Am. 
Dec.  546;  Pyke  v.  Clark  (1842)  8  B. 


•ANNO.— VALID  INDEBTEDNESS— USURIOUS  RENEWAL. 


888 


Mon.  (Ky.)  262;  Stebbina  v.  Smith 
(1826)  4  Pick.  (Mass.)  97;  Crane  v. 
Hubbel  (1839)  7  Paige  (N.  Y.)  413; 
Wharton  v.  Eborn  (1883)  88  N.  C.  344; 
€ain  v.  Bonner  (reported  herewith) 
ante,  874.  And  a  note  or  other  secu- 
rity naay  be  relied  upon,  although 
usurious  interest  has  been  ireceived, 
provided  such  interest  was  not  orig- 
inally contracted  for.  Thompson  v. 
Woodbridga  (1811)  8  Bia8&  256.  And 
in  Vermont  it  has  been  held  that  an 
indorser  of  a  valid  note  cannot  set  up 
as  a  defense  thereto  that  a  subsequent 
note  given  in  extension  of  or  forbear- 
ance upon  the  prior  note  was  usuri- 
ous, the  theory  being  that  the  taker 
of  a  usurious  obligation  is  the  wrong- 
doer, and  that  the  usury  laws  are  for 
the  protection  of  the  borrower  person- 
ally. Austin  V.  Chittenden  (1861)  33 
Vt.65S. 

And  a  valid  mortgage  may  be  fore- 
closed notwithstanding  a  usurious 
agreement  for  forbearance  as  to  suit 
on  the  debt  which  the  mortgage  was 
given  to  secure.  Beauchamp  v.  Leagan 
(1860)  14  Ind.  401;  Gardner  v.  Flagg 
(1811)  8  Maas.  101;  Drury  v.  Morse 
(1862)  3  Allen  (Mass.)  445;  Richards 
v.  Kountze  (1876)  4  Neb.  200;  Dell  v. 
Oppenheimer  (1880)  9  Neb.  454,  4 
N.  W.  61 ;  Chicago  Lumber  Co.  v.  Ban- 
croft (1902)  64  Neb.  176,  57  L.R.A. 
910,  89  N.  W.  780;  Rnh  v.  Dwiggins 
(1910)  77  N.  J.  Eq.  117,  76  Atl.  243; 
Real  Estate  Trust  Co.  v.  Keech  (1877) 
69  N.  Y.  248, 25  Am.  Rep.  181;  Allison 
V.  Schmitz  (1883)  31  Hun  (N.  Y.) 
106;  Rosenbaum  v.  Silverman  (1898) 
22  Misc.  589,  50  N.  Y.  Supp.  860; 
Wharton  v.  Eborn  (1883)  88  N.  C.  344. 

And  where  a  usurious  note  or 
bond  has  been  given  to  cover  a  pre- 
existing valid  indebtedness  not  evi- 
denced by  a  written  obligation,  it  has 
been  held  that  the  creditor  is  under 
no  necessity. of  relying  thereon,  but 
may  found  his  claim  upon  the  clearly 
separable  antecedent  debt.  Johnson 
V.  Hall  (1893)  57  Ark.  550,  22  S.  W. 
176;  Depau  v.  Humphreys  (1829)  8 
Mart.  N.  S.  (La.)  1;  Fleischmann 
V.  Stem  (1881)  24  Hun  (N.  Y.)  265; 
Bt)st  V.  Smith  (1843)  26  N.  C.  (4  Ired. 
L.)  68;  Meshke  v.  Van  Doren  (1862) 
16  Wla  319;  Gray  v.  Poller  (1790) 


1  H.  Bl.  462,  126  Eng.  Reprint,  268 : 
Phillips  V.  Cockayne  (1811)  3  Campb. 
(Eng.)  119.  And  see  Johnson  v. 
Johnson  (1814)  11  Mass.  359  and  Nes- 
bit  V.  Gk)odrich  (1901)  25  Tex.  Civ. 
App.  28,  60  S.  W.  1017. 

So,  where  the  usurious  note  was 
founded  upon  an  antecedent  valid  ac- 
count, it  has  been  held  that  the  cred- 
itor may  sue  upon  the  account.  « Till- 
man V.  Thatcher  (1892)  56  Ark.  334, 
19  S.  W.  968.  And  see  Rountree  v. 
Brinson  (1887)  98  N.  C.  107,  3  S.  E. 
747.  ' 

However,  it  has  also  been  held  that 
where  the  suit  is  based  upon  the  sub- 
sequent usurious  agreement  the  plain- 
tiff cannot  recover  therein  on  the 
original  contract,  at  least,  if  such  a 
right  is  not  in  issue  or  litigated.  Bar- 
rows V.  Thomas  (1890)  43  Minn.  270, 
45  N.  W.  443;  Botsford  v.  Bean  (1899) 
44  App.  Div.  190,  60  N.  Y.  Supp.  737 
(so  holding  where  the  pleadings  con- 
tain no  reference  to  the  original  in- 
debtedness, and  no  amendment  of  the 
complaint  was  made  or  requested). 

And  where  the  suit  is  based  upon 
the  new  and  usurious  contract  and  the 
statutes  merely  declare  such  contracts 
void  except  as  to  the  principal,  recov- 
ery may  be  had  on  such  contract,  but 
only  in  the  amount  specified  by  the 
statute,  namely,  the  principal  of  the 
obligation.  Troutman  v.  Bamett 
(1850)  9  Ga.  30;  Dotterer  v.  Freeman 
(1891)  88  Ga.  479,  14  S.  E.  863;  Cain 
V.  Bonner  (reported  herewith)  ante, 
874;  Quinlan  v.  Smye  (1899)  21  Tex. 
Civ.  App.  156,  50  S.  W.  1068.  How- 
ever, for  the  purposes  of  this  rule  it 
has  been  held  that  the  term,  ''princi- 
pal,'*  as  used  in  the  Indiana  statute, 
is  the  amount  of  the  principal  of  the 
original  debt,  with  legal  interest 
thereon  up  to  the  time  of  the  making 
of  the  usurious  contract,  provided  the 
debt  was  one  which  carried  interest. 
Pratt  V.  Wallbridge  (1861)  16  Ind. 
147.  And  see,  to  the  same  effect,  La- 
lande  v.  Breaux  (1850)  5  La.  Ann.  505. 
And  that  where  the  statute  provides 
that,  if  excessive  interest  shall  be  stip- 
ulated for,  ''all  interest  shall  be  for- 
feited," the  amount  of  the  original 
indebtedness  with  legal  interest  down 
to  the  date  of  the  usurious  contract 
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may  be  recovered,  was  held  in  War- 
mack  V.  Boyd  (1886)  68  MisA  488,  and 
Rozelle  v.  Dicker  son  (1886)  63  Miss. 
538.  And  in  Nebraska  it.  has  been 
held  that  the  statute  forfeits  all  in- 
terest subsequent  to  the  making  of  the 
usurious  contract,  so  that,  in  a  suit 
based  on  an  original  note  and  mort- 
gage, the  recovery  must  be  limited  to 
principal  and  lawful  interest  accrued 
at  the  time  a  usurious  extension  was 
contracted  for.  Chicago  Lumber  Co. 
V.  Bancroft  (1902)  64  Neb.  176,  57 
L.R.A.  910,  89  N.  W.  780. 

And  it  seems  that  in  Vermont, 
where  usurious  contracts  are  valid  to 
every  intent  except  as  to  interest  in 
excess  of  the  legal  rate,  recovery  may 
be  had  upon  a  usurious  contract  giv- 
en for  an  obligation  originally  valid. 
See  Farmers'  Bank  v.  Burchard  (1860) 
83  Vt.  346.  And  in  Virginia  a  similar 
rule  has  been  laid  •down  in  White  v. 
Freeman  (1884)  79  Va.  597. 

And  it  has  been  held  that  where  the 
usurious  contract  is  declared  by  stat- 
ute to  be  valid,  but  that  the  recovery 
shall  be  limited  to  the  principal, 
**without  interest,''  the  declaration 
"must"  be  thereon,  and  that  the 
amount  with  interest  cannot  be 
recovered  under  a  common  count. 
Justice  V.  Charles  (1848)  1  bid.  32, 
Smith  (Ind.)  67.  In  this  connection 
the  court  said :  "It  would  be  a  mani- 
fest evasion  of  the  penalty  which  the 
statute  intended  to  impose  upon  per- 
sons for  attempting  to  take  usurious 
interest,  that  is,  the  forfeiture  of  all 
interest  and  of  the  right  to  recover 
costs  in  a  suit  upon  a  usurious  con- 
tract. If  the  plaintiff  in  such  suit  had 
only  to  fall  back  to  the  original  con- 
sideration, and  recover  that  with  legal 
interest  under  the  common  counts, 
the  attempt  by  statute  to  prohibit  the 
recovery  of  any  interest  in  such  cases 
would  be  wholly  nugatory." 

h,  Limttation  of  aeiiana. 

In  Texas,  it  has  been  held  that  the 
rule  that  a  usurious  contract  of  for- 
bearance does  not  prevent  suit  upon 
the  original  indebtedness  has  no  ap- 
plication to  cases  where,  on  account 
of  limitations,  there  is,  without  the 


renewal,  no  maintainable  cause  of 
action,  so  that  a  suit  brought  after 
expiration  of  limitations  as  to  an 
original  valid  obligation,  but  within 
the  period  as  to  a  usurious  renewal  or 
extension,  must  be  regarded  as  an  ac- 
tion on  the  latter  contract;  and  that, 
since  such  was  the  case,  the  recovery, 
in  view  of  the  Texas  rule  which  al- 
lows recovery  of  the  principal,  but 
not  the  interest,  of  usurious  contracts, 
must  be  limited  to  the  principal  lesa 
any  pasntnents  of  usurious  interest 
which  had  been  made,  and  credit  for 
which  must  be  given.  See  the  reported 
case  (Cain  v.  Bonner,  ante,  874). 
It  will  be  observed  that  the  theory 
adopted  in  this  case,  namely,  that  the 
original  cause  of  action  is  barred  by 
the  Statute  of  Limitations,  and  ^that 
the  action  must  be  regarded  as  based 
upon  the  new  and  usurious  contract,, 
would  preclude  recovery  altogether  in 
jurisdictions  where  usury  renders  a 
contract  absolutely  void  instead  of 
void  only  as  to  the  interest. 

However,  that  result  has  been 
avoided  in  the  only  case  which  seems 
to  have  involved  a  similar  state  of 
facts.  Thus,  in  New  York,  in  Re  Con- 
salus  (1884)  95  N.  Y.  840,  where  the 
Statute  of  Limitations  was  set  up  as 
a  bar  to  a  claim  based  on  an  original 
valid  obligation,  the  renewal  of  which 
was  absolutely  void  for  usury,  it  was 
held  that  where  the  rule  is  tibat  the 
subsequent  usurious  agreement  for 
forbearance,  or  in  renewal  or  exten- 
sion, wholly  avoids  such  new  agree- 
ment, but  leaves  the  debtor  liable  on 
the  original  indebtedness,  and  that 
any  payments  of  usurious  interest  on 
the  new  contract  must  be  credited  on 
the  original  one,  such  payments,  al- 
though indorsed  on  the  usurious  obli- 
gation, are  made  for  the  money  orig- 
inally owed,  and  may  be  regarded  as 
payments  of  interest  on  such  indebt- 
edness, so  that  the  Statute  of  Limita- 
tions furnishes  no  bar  to  an  action  on 
the  original  debt,  such  payments  hav- 
ing been  made  within  the  statutory 
period,  although  such  original  indebt- 
period.  In  other  words,  it  was  held 
that  the  interest  payments  on  the 
edness  was  not  incurred  within  that 
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usurious  obligation  may  be  resorted 
to,  to  take  the  case  out  of  the  statute. 
This  points  upon  which  the  New  York 


case  was  made  to  turn,  does  not  ap- 
pear to  have  been  raised  or  considered 
in  the  Cain  Cask.  G.  J.  C. 


W*  C.  PYLE,  Admr.,  etc.,  of  Michael  Morris,  Decease^t 

V. 

W.  R.  EAST  et  al.,  Appts.    . 

tawa  Supreme  Court  ^  J^eaember  16,  1915m    * 
(173  Iowa,  166,  156  N.  W.  288.) 

Gift  —  delivery  to  third  person. 

1.  The  indorsement  by  the  payee  upon  a  note  taken  for  the  purchase 
price  of  land  of  a  statement  that  the  note  is  to  become  the  property  of  the 
maker  at  the  payee's  death,  and  its  delivery  to  "It  third  person  to  collect 
the  interest  during  the  lifetime  of  and  turn  it  over  to  the  payee,  and  at 
his  death  to  deliver  the  note  to  the  maker,  constitutes  a  valid  gift. 

[See  note  on  this  question  beginmng  on  page  902.] 


—  testamentary  —  execution. 

2.  A  mere  gift  which  is  testamentary 
in  character  will  not  be  recognized  or 
given  effect  by  the  courts  unless  it  is 
made  in  writing  and  executed  after 
the  manner  prescribed  by  the  statute 
for  the  execution  of  wills. 

[See  12  R.  C.  L.  941.] 

Evidence  —  cmiditions  of  sale. 

3.  That  a  provision  that  a  note  taken 
for  the  purchase  price  of  real  estate 
was  to  become  the  property  of  the 
grantee  upon  the  death  of  the  grantor 
was  indorsed  upon  the  instrument  at 
the  very  time  it  was  made  affords  sat- 
isfactory evidence  that  it  was  one  of 
the  terms  or  conditions  of  sale. 

Crift  —  postponement  of  delivery  — 
effect. 

4.  Postponement  of  delivery  and  en- 
joyment  of  a  gift  does  not  necessarily 
prevent  the  passing  of  a  present  inter« 
est,  even  though  possession  by  the 
donee  is  not  obtained  until  after  the 
donor's  death. 

[See  12  R.  C.  L.  936.] 

—  delivery  to  third  person  —  suffi- 
ciency. 

6.  Delivery  to  a  third  person  for  the 


benefit  of  another,  the  property  to  be 
retained  by  such  third  person  until  the 
death  of  the  person  so  delivering  it, 
and  then  to  be  turned  over  to  the  bene- 
ficiary, is  a  sufficient  delivery. 
[See  12  R.  C.  L.  934.] 

—refusal  to  accept  —  effect. 

6.  That  the  beneficiary  of  a  gift  of 
a  note  handed  to  a  third  person  for  de- 
livery after  the  death  of  the  donor 
does  not  accept  the  note  when  tendered 
to  him,  on  the  ground  that  he  pre- 
ferred to  have  it  surrendered  to  him 
by  the  administrator  or  by  order  of 
court,  does  not  impeach  his  right  to 
claim  the  gift  as  a  defense  to  an  action 
on  the  note. 

Appeal  —  dismissal  of  coanterclaim 
—  error. 

7.  The  dismissal  of  a  counterclaim 
In  an  action  on  a  promissory  note,  in 
defense  of  which  the  maker  sets  up  a 
gift  from  the  payee,  is  not  reversible 
error,  if  the  claim  had  been  filed 
against  the  payee's  estate  and  was 
pending  in  court  at  the  time  of  the 
dismissal. 

[See  2  R.  G.  L.  244.] 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Hamil- 
ton Ck>unty  in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note.   Reversed. 

Statement  by  Weaver,  J. :  lifetime  of  the  intestate.   There  was 

Action  at  law  upon  a  promissory  a  judgment  for  plaintiff,  and  def end- 
note, made  by  the  defendants  in  the    ants  appeal. 
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Mr,  W.  J.  Covll,  for  appellants : 

The  note  for  $1,000,  upon  which  this 
action  was  based,  was  never  delivered 
to  Morris,  and  never  intended  by  him 
or  by  the  parties  who  signed  the  note 
to  be  his  property.  The  only  rigrht  he 
had  in  the  note  was  the  interest  ac- 
cruing annually.  A  valid  delivery  is 
necessary  to  give  legal  existence  to  a 
note; 

Crawford,  Neg.  Inst.  2d  ed.  §  35,  note 
C;  Roberts  v.  McGrath,  38  Wis.  57; 
Chipman  v.  Tucker,  88  Wis,  43,  20  Am. 
Rep.  1. 

The  delivery  of  the  note  to  Sogard 
to  hold,  collect  the  interest,  and,  at  the 
death  of  Morris,  return  to  defendant, 
was  a  delivery  in  escrow  for  him,  and 
was  not  effectual  to  give  title  to  the 
payee  Morris. 

Daggett  V.  Simonds,  173  Mass.  340, 
46  L.R.A.  332,  53  N.  E.  907;  Re  Pod- 
hajsky,  137  Iowa,  743, 115  N.  W.  590. 

The  signing  of  the  note  by  defend- 
ant  East,  the  indorsement  thereon  by 
Morris,  and  the  delivery  to  Sogard 
with  instructions  to  pay  Morris  the 
interest  annually  and  at  his  death  de- 
liver the  note  to  East  were  all  one 
transaction,  an  entirety,  by  virtue  of 
which  said  note,  at  the  death  of  Mor- 
ris, became  the  unconditional  property 
of  East. 

Hogan  V.  Sullivan,  114  Iowa,  460,  87 
N.  W.  447;  Larimer  v.  Beardsley,  130 
Iowa,  706,  107  N.  W.  935;  Mollison  v. 
Rittgers,  140  Iowa,  365,  29  L.R.A. 
(N.S.)  1179,  118  N.  W.  512;  Abegg  v. 
Hirst,  144  Iowa,  196,  138  Am.  St.  Rep. 
285,  122  N.  W.  838 ;  Miles  v.  Miles,  168 
Iowa,  153,  150  N.  W.  21. 

The  transaction  whereby  the  note 
was  delivered  to  Sogard,  to  be  by  him 
given  to  East  at  the  death  of  Morris, 
amounted  to  a  gift  by  Morris  to  East, 
the  delivery  to  him  being  only  post- 
poned until  the  death  of  Morris. 

Ibid. 

Mr.  Wesley  Martin  for  appellee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court : 

The  defendants  admit  the  making 
of  the  note  in  suit,  but  allege  that 
at  the  time  of  its  execution,  and  as 
a  part  of  the  same  transaction,  the 
payees  therein  named  indorsed  and 
signed  upon  the  back  of  said  instru- 
ment an  agreement  as  follows: 
''This  note  is  to  be  void  and  to  be- 
come the  property  of  W.  R.  East 
at  the  death  of  the  undersigned. 


(Signed)  Michael  Morris,  and  wit- 
nessed by  J.  E.  Sogard."  They  fur- 
ther allege  that  at  the  time  of 
making  said  note  and  the  indorse- 
ment thereon  said  instrument  was» 
by  agreement  of  parties,  placed  in 
the  hands  of  a  third  person,  J.  E. 
Sogard,  to  hold  and  collect  the  inter- 
est  thereon  during  the  lifetime  of 
the  payee,  and  then  to  surrender  or 
deliver  it  to  East;  that  Sogard  did 
in  fact  receive  and  hold  the  note 
during  all  the  remainder  of  the  life- 
time of  Morris,  and  then  offered  to* 
turn  it  over  to  East ;  but  the  latter,, 
to  avoid  any  ground  for  criticism, 
suggested  that  it  would  be  better 
to  let  the  delivery  be  made  through 
the  court  or  administrator.  For  the 
reasons  stated,  the  defendants  deny 
plaintiff's  right  to  maintain  the  ac- 
tion. Jury  being  waived,  the  issuer 
were  tried  to  the  court,  which  found 
for  the  plaintiff. 

The  record  indicates  that  Morris, 
who  was  the  uncle  of  East,  had  no 
direct  heirs.  At  the  date  of  the 
note  he  sold  a  tract  of  land  to  his 
nephew,  and  the  note  in  suit  repre- 
sents a  part  of  the  purchase  price. 
The  papers  in  that  transaction  were 
drawn  by  the  witness  Sogard,  a 
banker  in  that  neighborhood,  who 
at  the  time,  and  at  the  request  of 
Morris,  wrote  and  witnessed  the  in- 
dorsement which  we  have  above 
quoted.  Morris  then  deposited  with 
Sogard  the  note  so  indorsed,  direct- 
ixig  him  to  turn  it  over  to  East  at 
his  (Morris's)  death,  and  saying  at 
the  same  time  "that  the  income 
should  go  to  him  as  long  as  he 
lived,  and  when  he  was  dead  it 
should  be  turned  over  to  East."^ 
This  testimony  is  in  no  manner  dis- 
puted. The  conclusion  reached  by 
the  trial  court  appears  to  have  been 
that  the  transaction  witnessed  by 
the  indorsement  on  the  note  and  by 
the  testimony  of  Sogard  shows  no 
more  than  an  imperfect  attempt  at 
testamentary  disposition  of  prop- 
erty, or  at  best  an  incomplete  gift 
by  Morris  to  Bast,  which  never  waa^ 
consummated  by  delivery,  and  that,, 
no  title  to  the  subject  of  the  gift 
having  passed  to  East  in  the  lifer 
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time  of  Morris^  the  note  became,  at 
the  death  of  the  latt^,  a  part  of  the 
assets  of  his  estate.  In  support  of 
this  theory,  the  court,  in  a  written 
memorandum  of  its  views,  cites  the 
following  cases :  Crispin  v.  Winkle- 
man,  57  Iowa,  623,  524,  10  N.  W. 
919;  SchoUmier  v.  Schoendelen,  78 
Iowa,  426,  16  Am.  St.  Rep.  455,  48 
N.  W.  282;  Furenes  v.  Eide,  109 
Iowa,  511,  77  Am.  St.  Rep.  545,  80 
N.  W.  539,  and  Re  Brown,  113  Iowa, 
351,  85  N.  W.  617.  We  have  exam- 
ined each  of  these  cases,  as  well  as 
the  citations  therein  made,  and 
think  they  do  not  sustain  the  view 
of  the  trial  court.  The  Crispin  Case 
involved  a  claim  by  the  father  of  the 
deceased  that  the  son,  before  his 
death,  had  authorized  the  father  to 
use  so  much  of  his  property  or  es- 
tate as  might  be  necessary  to  pay 
the  debts  of  the  deceased,  and  apply 
the  remainder  to  the  support  of  his 
children.  This  claim  was  contested 
by  the  son's  administrator,  and  the 
court  held  that  the  agreement  on 
which*  the  father  relied  was  testa- 
mentary in  character  and,  not  being 
execute  according  to  the  law  of 
wills,  was  void — a  decision  the  cor- 
rectness of  which  can  be  conceded. 
It  does  not,  however,  rule  this  case, 
in  fact  or  in  principle.  The  father 
there  made  no  claim  that  the  title 
had  passed  in  the  lifetime  of  the 
son,  or  that  there  had  been  any  com- 
pleted gift  to  him  or  to  the  children 
of  the  deceased.  The  court  express- 
ly says:  "The  defendant  does  not 
claim  that  the  title  to  the  property 
passed  to  the  children  except  as 
heirs.  Prior  to  the  decedent's  death, 
the  defendant,  upon  his  own  theory, 
was  trustee  of  the  property  for  the 
decedent.  His  trusteeship  for  the 
heirs  commenced,  if  it  commenced 
at  all,  with  their  inheritance.  But 
to  hold  that  it  commenced  then 
would  be  giving  testamentary  force 
to  the  agreement,  which,  as  we  have 
seen,  is  not  allowable."  The  court 
does,  however,  hold  and  say — and 
this  holding  is  in  harmony  with  the 
claim  of  appellant  in  this  case— that 
if  the  deceased  had  given  the  prop- 
erty in  Buch  a  way  that  the  title 


thereto  had  passed  in  his  lifetime  to 
the  children,  or  to  his  father  as  trus- 
tee for  their  benefit,  then  the  law 
would  uphold  it.  The  SchoUmier 
Case  sustains  the  validity  of  a  gift 
of  a  bank  deposit,  made  by  writing 
in  the  donor's  bank  book:  'Tay  to 
the  order  of  Elizabeth  Schoendelen 
and  Dorothea  Hasenmiller  all  with- 
in deposit  after  my  decease."  There 
was  *some  evidence  that  the  book 
was  in  the  possession  of  one  of  the 
defendants  at  some  time  before  the 
donor's  death.  Referring  to  the  de- 
fense that  her  gift  was  of  a  testa- 
mentary character,  the  court  says: 
"In  our  (pinion,  the  proper  effect  to 
be  given  the  assignment  must  de- 
pend upon  the  intent  of  the  decedent 
with  respect  to  it.  In  terms,  it  is 
a  full  assignment  of  th^  amount 
shown  by  the  book  to  be  due  at  the 
time  it  was  made — ^not  of  the 
amount  which  should  be  due  at  the 
death  of  the  assignor.  No  right  to 
revoke  or  rescind  it  is  shown  to  be 
reserved;  and  if  it  was  treated  by 
the  assignor  as  a  completed  trans- 
action, we  think  it  passed  a  pres- 
ent interest  in  the  bank  account,  and 
is  not  vulnerable  to  the  objection 
made  by  plaintiif ." 

The  court  further  held  that  the 
direction  in  the  writing  to  make  the 
pajnnent  after  her  death  "related  to 
the  time  when  the  interest  trans- 
ferred might  be  enjoyed,  and  not  to 
its  transfer."  It  is  also  there  said 
that,  if  the  book  was  delivered  in 
the  donor's  lifetime,  or  if  the  assign- 
ment was  delivered,  or  "in  any  other 
manner  given  effect,"  then  the  title 
could  be  said  to  have  passed.  As  we 
shall  later  see,  the  deposit  of  the 
note  in  this  case  in  the  hands  of  So- 
gard  was  in  legal  effect  a  delivery, 
sufficient  to  validate  the  transaction. 
The   Furenes    Case 

relates  to  the  al-  glKr'piilSS^  ** 
leged  conveyance  of 
land  by  three  separate  deeds  to 
the  grantor's  grandchildren.  These 
deeds  were  handed  to  a  third  person 
to  be  delivered,  nothing  being  said 
about  a  delivery  after  the  death  of 
the  grantor.  One  deed  was  deliv- 
ered at  once,  while  the  other  two 


888 


AMERICAN  LAW  REPOKTS»  ANNOTATED. 


[3  A.L.R. 


were  not  delivered  until  after  the 
srrantor  had  died.  The  first  deed 
was  held  to  constitute  a  good  con- 
veyance, while  the  other  two  were 
of  no  effectj  for  want  of  delivery  in 
the  grantor's  lifetime.  That  case  in 
no  manner  controls  the  one  at  bkr, 
where  the  delivery  was  in  fact  made 
to  a  third  person,  upon  the  express 
condition  that  the  person  so  receiv- 
ing it  should  surrender  it  to  the  de- 
fendant after  the  death  of  Morris. 
The  court,  in  the  cited  authority,  ex- 
pressly distinguishes  the  case  then 
before  it  from  those  where  a  third 
party  taking  the  papers  may  be  con- 
sidered as  acting  for  the  grantee,  as 
well  as  where  the  papers  are  placed 
in  the  hands  of  a  third  person,  to  be 
delivered  after  the  grantor's  death. 
So  also  in  Brown's  Case,  the  court 
again  expressly  recognized  the  prin- 
ciple that  where  a  present  delivery 
is  intended,  or  the  instrument  is  left 
with  a  third  party  without  reserva- 
tion or  right  of  recall,  a  present  in- 
terest passes  to  the  donee  or 
grantee. 

The  additional  precedents  cited  by 
counsel  for  appellee  in  this  court  are 
principally    those    announcing    the 
rule  that  a  mere  gift  which  is  testa- 
mentary in  charac- 

Txecauin"**'''"   ^r  will  uot  bo  rcc- 

ognized  or  given 
effect  by  the  courts  unless  it  be 
made  in  writing  and  executed  after 
the  manner  prescribed  by  statute 
for  the  execution  of  wills.  Of  the 
soundness  of  the  proposition  so  re- 
lied upon,  there  can  be  no  question ; 
and  if  the  transaction  in  the  case 
at  bar^  witnessed  by  the  indorse- 
ment on  the  note  and  the  deposit  of 
the  paper  with  Sogard,  is  no  more 
than  a  mere  undertaking  to  make  a 
gift,  which  should  take  effect  only 
upon  the  death  of  Morris,  then  the 
judgment  below  is  right,  and  should 
be  affirmed.  But  it  is  our  opinion 
that  the  undisputed  facts  demon- 
slrate  that  this  is  not  a  case  of  tes- 
tamentary disposition  of  property, 
and  that  under  rules  of  law  well  es- 
tablished in  this  and  other  courts 
the  defendants  have  established  a 
good  defense. 


In  the  first  place,  it  does  not  seem 
to  be  necessary  to  the  defense  to 
show  that  a  mere  gift  was  intended. 
It  appears  in  evidence  that  the  note 
was  given  and  this  transaction  had 
in  the  course  of  settlement  for  the 
purchase  price  of  land  sold  by  Mor- 
ris to  East,  and  that  in  making  such 
settlement  Sogard,  who  made  the 
papers,  was  directed  by  Morris  to 
prepare  the  indorsement,  which  was 
then  and  there  signed.  The  defend- 
ant, as  a  party  to  the  transaction, 
was  not  a  competent  witness  there- 
to against  the  administrator  of  Mor- 
ris's estate,  and  we  know  nothing  of 
the  terms  and  conditions  agreed  up- 
on between  defendant  and  deceased, 
except  as  already  indicated.  Why, 
then,  are  we  not  bound  to  presume 
that  the  release  or  discharge  of  the 
principal  sum  of  $1,000,  subject  only 
to  the  payment  of  interest  to  Mor- 
ris during  his  lifetime,  was  one  of 
the  terms  or  conditions  of  the  sale? 
Certainly,  there  is  nothing  shown  to 
contradict  that  conclusion,  while  the 
fact  that  such  pro- 
vision was  put  into  Sti5«r512Sr. 
writing  and  in- 
dorsed upon  the  note  given  in  con- 
summation, of  the  contract  of  sale, 
at  the  very  time  it  was  made,  affords 
very  satisfactory  evidence  in  sup- 
port of  it.  The  writing  also  imports 
a  consideration  for  the  agreement. 

In  the  next  place,  even  if  we  pro- 
ceed upon  the  theory  that  there  was 
nothing  in  the  terms  of  the  sale  of 
the  land  requiring  Morris  to  do  as 
he  did  with  reference  to  this  note, 
and  that  it  was  a  voluntary  act, 
prompted  by  his  desire  to  favor  or 
show  his  good  will  to  his  nephew, 
the  facts  shown  require  us  to  hold 
that  the  transaction  effected  a 
change  of  title  in  the  subject  of  the 
gift,  and  that  the  note  is  not  an  as- 
set in  the  hands  of  the  administra- 
tor of  Morris's  estate.  The  fact  that 
Morris  placed  the  note  in  Sogard's 
hands  for  the  benefit  of  East,  and  re- 
tained to  himself  no  interest  therein 
or  control  thereof,  except  to  demand 
and  receive  the  interest,  is  sufEicient^ 
ly  established.  Sogard  says:  ''He 
said  this  was  to  go  to  East  on  hia 
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death.  .  •  •  Morris  told  me  to 
turn  that  over  to  Eaat  on  his  death. 
He  said  the  interest  was  to  go  to  him 
as  long  as  he  lived, — ^that  the  income 
should  go  to  him  as  long  as  he  lived, 
— and  when  he  was  dead,  it  should 
be  turned  over  to  East.  ...  He 
said  it  would  be  the  best  place  to 
leave  it,  at  the  bank;  to  leave  it  at 
the  bank  in  a  third  party's  hands, 
the  bank  to  be  considered  a  third 
party." 

The  note  was  in  fact  so  left,  and 
was  never  withdrawn  or  demanded 
by  Morris,  though  he  lived  for  sev- 
*eral  years  thereafter. 

We  have  held  that  postponement 
of  the  delivery  and  enjo}rment  of  a 
gift  does  not  necessarily  prevent  the 

passing  of  a  pres- 
«ift-«o«tp«Be.     ent    interest,    even 

ment  of  delivery    . ,  ^  ' 

-^ireet.  though     possession 

by  the  donee  is  not 
obtained  till  after  the  donor's  death. 
SchoUmier  v.  Schoendelen,  78  Iowa, 
426,  16  Am.  St.  Rep.  455,  43  N.  W. 
282;  Hogan  v.  Sullivan,  114  Iowa, 
456,  460,  87  N.  W.  447;  Abegg  v. 
Hirst,  144  Iowa,  196,  198,  138  Am. 
St.  Rep.  285,  122  N.  W.  838.  That 
a  delivery  to  a  third  person  for  the 
benefit  of  another,  the  property  to 
be  retained  by  such  third  person  un- 
til the  death  of  the  person  so  deliv- 
ering it,  and  then  to  be  passed  over 

-delivery  to  ^  ^^^  benoficiary, 
third  persons  is  a  Sufficient  deliv- 
swAeieaey.  ^^^^  ^^^  frequently 

been  decided.    Larimer  v.  Beards- 
ley,  130  Iowa,  706,  107  N.  W.  935 ; 
Hogan  V.  Sullivan,  114  Iowa,  456, 
460,  87  N.  W.  447 ;  King  v.  Smith, 
54  L.R.A.  708,  49  C.  C.  A.  46,  110 
Fed.  95;  Mollison  v.  Rittgers,  140 
Iowa,  365, 29  L.R.A.(N.S.)  1179, 118 
N.    W.  512;  White  v.  Watts,  118 
Iowa,  649,  92  N.  W.  660 ;  Tucker  v. 
Tucker,  138  Iowa,  344,  349,  116  N. 
W.    119;  Re  Podhajsky,  187  Iowa, 
743,  115  N.  W.  590;  Jones  v.  Nicho- 
las,  151  Iowa,  362,  130  N.  W.  125; 
Grymes  v.  Hone,  49  N.  Y.  17, 10  Am. 
Rep.  313.    And  a  gift  may  be  so 
made  that  the  grantor  shall  retain 
the    use  during  life.    Klehr's  Will, 
147  Wis.  653, 133  N.  W.  1105;  Tuck- 
er V.  Tucker,  138  Iowa,  344,  116  N. 
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W.  119;  McNally  v.  McAndrew,  98 
Wis.  62,  73  N.  W.  315;  Martin  v. 
Martin,  170  111.  18,  48  N.  E.  694; 
Innes  v.  Potter,  130  Minn.  820^  post» 
896,  153  N.  W.  604.  The  gift  may 
be  in  the  nature  of  a  forgiveness  or 
a  release  of  a  debt  due  from  the 
donee  to  the  donor,  subject  to  pay- 
ment of  interest  during  the  life  of 
the  donor,  and  a  delivery  of  the  note 
or  evidence  of  debt  to  a  third  person, 
to  be  surrendered  upon  the  death  of 
the  donor,  is  sufficient  to  complete 
the  gift.  See,  as  directly  in  pointy 
Hagerman  v.  Wigent,  108  Mich.  192^ 
65  N.  W.  756.  See  also  Stewart  v. 
Hidden,  13  Minn.  43,  Gil.  29.  Even 
where  there  is  a  right  to  revoke  a 
deposit  which  has  been  made  with 
a  third  person  for  delivery  to  the 
beneficiary  after  the  death  of  the 
depositor,  it  has  often  been  held 
that,  if  such  right  of  revocation  has 
never  been  exercised,  it  does  not  af- 
fect the  beneficiary's  title.  Blanch- 
ard  V.  Sheldon,  43  Vt.  512 ;  Grymes 
V.  Hone,  49  N.  Y.  17,  10  Am.  Rep. 
313 ;  Worth  v.  Case,  42  N.  Y.  362 ; 
Belden  v.  Carter,  4  Day,  66,  4  Am. 
Dec.  185;  Giddings  v.  Giddings,  51 
Vt.  227,  31  Am.  Rep.  682. 

Whether  we  would  be  willing  to 
go  to  the  full  extent  of  some  of  these 
cases,  we  do  not  here  say,  for  it  is 
unnecessary  in  disposing  of  this  ap- 
peal; but  the  precedents  are  of 
value,  as  illustrating  the  strong  ten- 
dency of  the  courts  to  look  into  the 
actual  intent  of  the  parties  to  any 
lawful  contract  or  undertaking  and 
give  eflfect  thereto,  whenever  it  can 
be  done  without  overriding  well-es- 
tablished rules.  The  intent  of  Mor- 
ris to  surrender  or  relinquish  to 
East  the  right  to  enforce  payment 
of  the  principal  sum  named  in  the 
note,  but  to  retain  in  himself  the 
right  to  demand  and  receive  the  in- 
terest thereon  during  his  lifetime, 
is  clear.  The  intent  was  lawful.  The 
delivery  of  the  note  to  Sogard  oper- 
ated to  carry  that  intent  into  exe- 
cution, so  far  as  it  could  be  done, 
yet  to  protect  Morris  in  his  right  to 
collect  the  interest.  Nothing  was 
postponed  except  the  right  of  East 
to  demand  and  receive  a  surrender 
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of  the  paper  upon  the  death  of  Mor- 
ris. In  the  matter  of  a  conveyance 
of  real  estate,  where  the  deed  is  de- 
posited with  a  third  person,  to  be 
delivered  after  the  grantor's  death, 
we  have  held  it  equivalent  to  the 
present  delivery  to  the  grantee  of  a 
conveyance  which,  by  its  terms,  re- 
serves a  life  estate  to  the  grantor. 
White  V.  Watts,  118  Iowa,  549,  92  N. 
W.  660.  If  this  be  true,  there  would 
seem  to  be  equally  good  reason  for 
saying  that  the  making  of  the 
quoted  indorsement  upon  the  note, 
and  its  deposit  with  Sogard,  to  be 
delivered  after  the  death  of  the 
payee,  was  a  present  gift  to  East  of 
the  principal  sum  of  $1,000,  with 
reservation  of  the  interest,  or  use 
thereof,  during  life.  This  remark 
is,  of  course,  applicable  only  upon 
the  theory  that  proof  of  a  gift  is 
necessary  to  sustain  the  defense  in 
this  case.  But,  for  reasons  already 
stated,  we  think  the  defense  is  not 
thus  restricted.  The  supreme  court 
of  Minnesota,  passing  upon  a  state 
of  facts  closely  parallel  with  those 
in  the  case  at  bar,  has  announced  a 
holding  in  accordance  with  the  con- 
clusions reached  herein.  See  Innes 
V.  Potter,  180  Minn.  820,  post,  896, 
153  N.  W.  604. 

The  court  below  laid  some  stress 
upon  the  fact  that  after  the  death 
of  Morris,  when  Sogard  handed  the 
note  to  East,  he  handed  it  back,  with 
the  suggestion  that  he  did  not  wish 
to  do  anything  which  might  cast 
suspicion  upon  him,  and  he  pre- 
ferred to  have  the  paper  surren- 
dered to  him  by  the  administrator, 
or  by  order  of  court.  It  is  suggested 
that  the  act  was  in  the  nature  of  an 
admission  that  he  did  not  claim  the 
note,  or  did  not  feel  certain  of  his 
right  in  the  matter.   We  can  see  no 


reason  for  looking  on  his  conduct  in 
this  respect  as  an 

impeachment  of  his  7eSi^nJt.  *** 
defense  in  this  case. 
That  he  was  not  forward  or  over- 
eager  to  insist  upon  his  right  is 
much  less  suspicious  than  if  he  had 
gone  to  the  other  extreme.  He  was 
named  as  executor  of  Morris's  will, 
but  refused  to  serve;  and  the  fact 
that  he  did  so,  and  was  willing  to 
have  his  claim  pass  the  scrutiny  of 
the  administrator  and  the  court,  was 
to  his  credit,  rather  than  otherwise. 
Upon  the  admitted  facts,  the  de- 
fense to  the  note  was  well  estab-' 
lished,  and  defendant  should  have 
had  judgment  for  costs. 

There  was  a  counterclaim  pleaded, 
which  the  trial  court  dismissed  on 
the  theory  that  defendant  should 
first  establish  it  as  a  claim  against 
the  estate.    As  it  was  conceded  that 
the  claim  had  been  filed  and  was 
then  pending  in  court,  the  order  of 
the  court  in  dismissing  it  from  this 
case  could  work  the  *««•«!— ai.^t- 
defendant   no    sub-  •»!  of  oounter- 
stantial     prejudice,  «*»*"*-•■•'•»• 
and  the  ruling,  even  if  vnrong,  was 
not  reversible  error. 

For  reasons  stated,  the  judgment 
of  the  District  Court  will  be  re- 
versed, and  the  cause  remanded  for 
further  proceedings  in  harmony 
with  this  opinion. 

Deemer,  Ch.  J.,  and  Evans  and 
Preston,  JJ.,  concur. 

KOXE. 

The  question  considered  in  the  re- 
ported case  (Pyle  v.  East,  ante,  885) 
as  to  the  effect  of  the  delivery  of  per- 
sonalty to  a  third  person  with  direc- 
tions to  deliver  after  the  donor's 
death  to  consummate  a  gift  is  the  sub- 
ject of  the  annotation  following  Innsb 
V.  POTTBR,  post,  902. 


SHARPE  V.  SHARPE. 

iXOS  B,  a.  469,  90  8.  B.  $4,) 
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ELLEN  D.  SHARPE,  Adinrx.,  etc.,  of  Jefferson  D.  Sharpei» 

Deceased,  Appt., 

V. 

J.  BENJAMIN  SHARPE,  Respt 

South  Carolina  Supreme  Court  ^  September  SO,  1910. 

(106  S.  C.  459,  90  S.  £.  S4.) 

Gift  — *  asent  of  dmiee. 

1.  The  placing  by  a  man  on  his  deathbfed  of  money  In  the  hands  of  a 
kinsman  of  his  wife,  for  delivery  to  her  after  death  of  the  donor,  con- 
stitutes a  valid  gift  causa  mortis,  although  the  trustee  may  in  a  sense  be 
regarded  as  the  agent  of  the  donor. 

[See  note  on  this  question  beginning  on  page  902.] 

Contract  —  execution  —  attestation 
after  death. 

2.  That  the  words,  "his  mark,''  were 
not  attached  to  the  paper  executed  by 
signature  by  mark,  and  that  the  names 
of  the  witnesses  were  not  placed  upon 
the  paper  until  after  death  of  the 
maker,  do  not  render  the  execution 
invalid  if  the  paper  was  executed  by 
the  maker  touching  the  pen  when  the 
signature  was  made  and  the  witnesses 
were  present  at  the  time, 

[See  6  R.  C.  L.  640.] 

Check  —  validity  —  recognition    by 
bank  —  effect. 

3.  The  action  of  a  bank  in  honoring 
a  check  alleged  to  have  been  executed, 
by  a  person  since  deceased  is  not  bind- 
ing upon  the  maker's  next  of  kin. 

[See  5  R.  G.  L.  529,  580.] , 

—-parol  authority  to  attach  signature. 

4.  Authority  to  attach  the  maker's 
signature  to  a  check  may  be  given  by 
parol. 


Gift  —  characteristics. 

5.  A  gift  inter  vivos  does  not  differ 
in  its  essential  elements  from  a  gift 
causa  mortis,  except  that  in  the  latter 
the  survival  of  the  donor  may  defeat 
the  gift  ^ 

[See  12  R.  C.  L.  930-932.] 

—  what  necessary. 

6.  If  a  donor  intends  to  confer  on 
another  ownership  of  his  property, 
and  if  he  proceeds  so  far  as  to  do  it, 
then  the  gift  is  complete. 

[See  12  R.  C.  L.  932.] 

—  placing  in  hands  of  donor's  agent. 

7.  A  gift  causa  mortis  is  not  com- 
pleted by  placing  the  article  to  be 
given  in  the  hands  of  the  donor's 
agent  for  delivery  after  his  death. 

[See  12  R.  C.  L.  959,  960.] 

—  duty  of  court 

8.  It  is  the  duty  of  the  court  to  give 
effect  to  gifts  causa  mortis  if  they  are 
satisfactorily  proven. 

[See  12  R.  C.  L.  956,  974.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Common  Pleas  Circuit  Court 
for  Orangeburg  County  in  favor  of  defendant  in  an  action  brought  to 
marshal  the  assets  of  the  estate  of  plaintiff's  deceased  husband.    Modified. 

The  facts  are  stated  in  the  opinion  of  the  court. 


The  testimony  in  the  record,  re- 
ferred to  in  the  opinion,  showing 
the  circumstances  and  what  was 
said  and  done  in  reference  to  the  at- 
tempted gift  of  the  $1,600,  is  as  fol« 
lows: 

Q.  Did  he  say  anything  about 
aome  money  he  had  in  bank? 

A.  Yes,  sir. 

Q.  What  did  Mr.  Sharpe  say  to 
you,  if  anything,  in  relation  to  the 
money  in  bank? 


A.  He  told  me  he  had  $1,600  in 
the  bank  in  Swansea,  and  if  there 
was  not  something  done  about  it,  his 
widow  would  be  left  with  nothing  to 
go  upon,  and  that  he  wanted  me  to 
go  to  Swansea  and  draw  that  money 
out,  bring  it  to  my  home,  and  take 
care  of  it,  until  I  seen  what  became 
of  him,  whether  he  would  live  or  die. 
If  he  lived,  why  I  could  turn  it  over 
to  him,  and  if  he  died,. why  I  was  to 
let  the  widow  have  it,  turn  it  over 
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to  her  or  take  care  of  it ;  so  he  called 
her  and  told  her  to  get  the  bank 
book  and  give  it  to  me,  and  I  told 
him  I  could  not  get  money  out  of 
the  bank  that  way,  unless  I  had  a 
check.  He  asked  me  if  I  had  any 
blank  checks,  saying  that  he  had 
none.  I  told  him:  ''Yes;  I  had  a 
check  book  in  my  pocket."  He  told 
me  to  write  out  a  check  for  it,  and 
I  did  so.  I  handed  it  to  him  to  sign ; 
I  helped  him  up  in  bed  and  steadied 
him  for  to  sign  it,  and  he  told  me 
he  felt  so  weak  that  he  did  not  feel 
able  to  write  his  name;  fhat  he 
would  just  make  his  mark,  which  he 
done. 

Q.  Who  does  it  belong  to? 

A.  Well,  it  belongs  to  the  widow, 
I  suppose. 

Q.  Tell  us  that  conversation  now. 

A.  He  told  me  that  he  had  $1,600 
in  the  Sank  of  Swansea,  and  he 
wanted  it  to  go  to  his  wife,  and  he 
wanted  me  to  go  up  there  and  get 
the  money  out  of  the  bank  that  day, 
or  as  soon  as  I  conveniently  could, 
bring  it  home,  keep  it  until  he  seen 
whether  he  lived  or  died ;  if  he  lived, 
turn  it  over  to  him,  and  if  he  died,  to 
give  it  to  his  widow ;  that  if  he  didn't 
make  some  provision  for  her,  that 
she  would  be  left  without  it,  and  no 
one  to  see  after  her;  and  I  said: 
"Well,  I  would  do  the  best  I  could 
for  him.*' 

Q.  Did  you  have  any  more  con- 
versations with  him,  Mr.  Justus,  in 
reference  to  this  matter  until  he 
died? 

A.  Yes,  sir.  Several  times  he 
talked  to  me  about  it.  He  tells  me 
that  he  wanted  me  to  attend  to  it, 
and  he  didn't  think  he  would  be  able 
to  get  up.  He  wanted  me  to  see 
that  his  wife  got  the  money. 

Q.  Who  did  he  give  you  the  check 
or  the  money  for  ? 

A.  For  his  wife. 

Q.  What  was  it  that  he  told  you 
that  he  wanted  done  with  that 
check? 

A.  He  wanted  me  to  bring  it  home 
and  keep  it,  and,  if  he  lived,  turn  it 
over  to  him,  and  if  he  died,  to  give 
it  to  his  widow. 


Q.  You  were  not  his  agent? 
A.  No,  sir. 

Q.  He  didn't  make  you  his  trus- 
tee? 
A.  No,  sir. 

The  foregoing  is  the  testimony  of 
the  witness,  C.  C.  Justus,  who  was 
the  brother-in-law  of  the  intestate. 

It  appears  in  the  record  that  Jus- 
tus took  the  check  in  question  to 
the  Bank  of  Swansea  the  next  day, 
and  the  check  was  marked  paid  by 
the  cashier,  and  the  amount  placed 
to  the  account  of  the  said  C.  C.  Jus- 
tus in  the  bank.  Jefferson  Sharpe 
died  about  a  week  afterwards,  and 
Justus  gave  the  plaintiff  a  check  for 
this  money,  but  the  bank,  on  objec- 
tion of  the  defendant,  refused  to  pay 
the  same. 

Testimony  of  Watson  Justus  (son 
of  C.  C.  Justus) : 

Q.  What  did  Mr.  Jefferson  Sharpe 
say  he  wanted  done  with  the 
money  ? 

A.  He  said  for  Mr.  Justus  to  get 
it,  and,  if  Mr.  Sharpe  got  well,  to 
turn  it  back  to  him,  and  if  he  didn't, 
to  give  it  to  his  widow,  Mrs.  Ellen 
Sharpe. 

Q.  What  did  your  father  say  to 
him? 

A.  He  told  him,  aU  right,  that  he 
would. 

Q.  After  your  father  came  there, 
did  you  hear  any  conversation  in 
reference  to  any  money  in  the  Bank 
of  Swansea  ? 

A.  Yes,  sir ;  Mr.  Jefferson  Sharpe 
told  Mr.  Columbus  Justus  that  Mr. 
Sharpe  had  $1,500  in  the  Bank  of 
Swansea,  and  he  told  him  that  'T 
want  you  to  get  it  out,  I  don't  know 
whether  I  am  going  to  live  or  not  ;"^ 
and  he  said,  ''If  I  don't  live,  you  give 
it  to  my  wife;"  and  he  said,  "If  I 
do  live,  you  can  give  it  back  to  me.'^ 
Mr.  Justus  told  him  all  right,  that 
he  would  do  the  very  best  for  him 
that  he  could. 

Rev.  T.  L.  Belvin  testified: 
Q.  Did  he  mention  anything  about 
his  property  to  you  ? 

A.  Yes,  sir;  he  told  me  to  help 
him,  and  after  talking  about  some 
matters  concerning  his  spiritual  in* 
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terests,  he  then  referred  to  some 
business  matters. 

Q.  What  did  he  say  in  respect  to 
the  business  matters  ? 

A.  He  said :  **I  am  troubled  about 
my  little  business  ;*'  he  says :  ''I  have 
fixed  the  money  part;  I  had  some 
money  in  the  Bank  of  Swansea.  I 
gave  a  check  for  that  to  my  wife; 
but  this  property,  this  house  and  lot, 
is  not  fixed  like  I  want  it." 

Q.  Is  that  all  he  said  ? 

A.  Yes,  sir.  That  is,  I  believe,  ab- 
solutely all. 

Mr.  Webster  Ein^  testified: 
Q.  During  the  night  when  you 
were  there,  did  he  talk  with  you  ? 

A.  Yes,  sir;  but  he  said  nothhig 
about  his  business  affairs.  Later 
during  the  night,  Mr.  C.  C.  Justus 
told  Mr.  Jefferson  Sharpe  in  the 
presence  of  myself  and  Mr.  Hooker 
that  he  had  taken  the  check  down  to 
the  bank,  and  that  they  didn't  have 
the  money,  but  just  transferred  it 
to  his  account,  meaning  Justus,  and 
that  he  (Justus)  understood  that 
Ben  Sharpe  was  complaining  about 
it;  then  Mr.  Jefferson  Sharpe  said: 
'^ell,  that  is  all  right ;  it  is  a  poor 
chance  if  a  man  cannot  do  what  he 
wants  to  with  what  is  his  own ;''  that 
Ben  was  always  too  fast  anyhow. 

Mr.  James  Hooker  testified: 

Q.  Do  you  recall  any  conversation 
being  had  in  reference  to  Mr. 
Shan>e's  property  matters  during 
ttie  night? 

A.  Yes,  sir. 

Q.  Please  tell  us  what  was  said  or 
done. 

A.  Mr.  Justus  said  to  Mr.  Jeffer- 
son Sharpe,  that  he  had  attended  to 
that  matter,  that  he  had  told  him 
that  they  didn't  have  the  money  to 
cash  the  check  at  Swansea,  and  he 
placed  it  to  his  credit  at  Swansea, 
and  he  said  it  was  all  right.  He  said 
that  he  understood  that  Mr.  Ben 
Sharpe  was  cutting  up  about  it,  and 
he  said  that  it  was  all  right,  that  he 
bad  got  all  he  aimed  for  him  to 
have;  tiiat  he  was  always  too  fast 
anyhow. 

Messrs.  Wolfe  St  Berry  for  appel- 
lant 
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Messrs.  Barrett  Jones  and  William 
L.  Glaze  for  respondent. 

Gage,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  is  widow  of  Jeffer- 
son Sharpe,  and  the  defendant  is  his 
son  by  a  former  marriage.  These 
two  are  at  outs  about  $1,500  in 
money  which  had  belonged  to  Jeffer- 
son, and  which  he  had  in  a  bank. 
The  plaintiff,  in  an  action  to  marshal 
the  assets  of  Jefferson's  estate, 
made  claim  for  that  $1,500,  which 
she  alleged  her  husband  had  given 
her  on  the  eve  of  his  death,  donatio 
causa  mortis.  The  defendant  dis- 
putes the  gift.  The  master  sus- 
tained the  gift;  the  circuit  court 
concluded  against  the  gift.  And 
that  is  the  issue. 

There  is  no  difference  about  the 
words  used  when  the  transaction 
was  had.  There  is  no  difference 
about  what  in  law  constitutes  a  gift 
by  reason  of  death.  The  only  differ- 
ence is  the  application  of  the  law  to 
the  admitted  transaction.  If  an  in- 
tent may  be  proved  beyond  a  reason- 
able doubt,  the  testimony  here 
proves  that  the  deceased  intended 
for  his  wife  to  have  this  money  after 
his  death  in  the  event  of  his  death ; 
all  the  testimony  is  that  way,  there 
is  none  contra.  If  that  intention,  as 
expressed,  was  in  truth  performed 
by  the  deceased,  then  the  gift  ought 
to  be  sustained.  The  court  found 
that  the  transaction  was  had  while 
the  deceased  was  of  sound  mind,  and 
that  it  was  free  from  fraud,  and  to 
that  there  is  no  exception.  The 
court  also  found  that  the  transac- 
tion was  had  in  view  of  the  impend- 
ing death  of  the  deceased,  and  that 
the  deceased  died  of  the  disorder 
which  was  then  upon  him;  and  to 
this  there  is  no  exception. 

The  only  other  factor  going  to 
constitute  a  donatio  causa  mortis  is 
a  delivery  of  the  thing.  All  the  real 
argument  centers  about  that;  the 
plaintiff's  eleven  exceptions  and  the 
defendant's  one  exception  all  go  in 
the  main  to  that  issue. 

The  defendant,  by  proper  excep- 
tion, insists  that  Jefferson  did  not 
even  sign  the  check,  and  there  was, 
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therefore,  no  first  step  taken  to- 
wards the  execution  of  his  intent. 
The  court  did  not  decide  that  issue^ 
and  it  is  renewed  here. 

It  is  true  that  Jefferson's  hand  did 
not  direct  the  pen  which  marked  his 
name.  The  hand  of  Watson  Justus 
did  that.  But  Jefferson  was  present 
and  directed  the  act  to  be  done,  and 
touched  the  pen  which  made  the  X. 

It  is  true  that  the  words,  ^'his 
mark,"  were  not  written  until  Jef- 
^    ^     ^  ferson    was    dead: 

tipn-«tte«tatioM   and    neither    were 

•fter  death.  ^j^^     ^^^     ^^    ^j^^ 

two  witnesses  to  the  check  written 
on  the  check  until  Jefferson  was 
dead;  but  they  were  present  and 
saw  Jefferson  give  the  direction  and 
touch  the  pen.  The  bank  took  no 
exception  to  the  manner  in  which 
the  check  was  executed,  for  it  paid 
it,  so  marked  it,  and  the  amount  of 
it  was  put  to  the  credit  of  the  payee, 

^i.-.ir  »ifiii#^  C.  C.  Justus.  It  is 
^recoffnitioB  by  true  that  the  bank's 

elusive  against  the  defendant. 

But  when  Watson  Justus  signed 
the  name  of  Jefferson,  in  the  pres* 
ence  of  Jefferson  and  by  his  direc- 
tion, that  was  a  signing  by  Jeffer- 
son, whether  those  who  saw  the 
transaction  signed  as  witnesses  or 
not.  The  authority  of  Watson  to 
write  Jefferson's  name  was  confer- 

-^•«.i authority  fable  by  parol;  and 
to  attach  ■iflma-  the  proof  of  the 
**'*•  power  and  the  exe- 

cution of  it  rests  upon  the  words  of 
those  who  stood  by  and  saw  the 
transaction,  whether  they  were  de- 
nominated as  witnesses  on  the  check 
or  not.  See  Story,  Agency,  chap.  5; 
2  C.  J.  pp.  44&-451. 

The  testimony  is  clear  that  Jef- 
ferson authorized  Watson  to  sign  his 
name;  there  is  none  contra.  The 
circuit  court  concluded  from  the  tes- 
timony that  G.  C.  Justus,  the  payee 
of  the  check  and  he  who  collected 
the  money  on  it,  was  the  agent  of 
Jefferson ;  or,  at  most,  was  the  ag^it 
of  both  Jefferson  and  Ellen.  And 
the  court  concluded  that  a  man  can- 
not deliver  to  himself ;  and  for  that 


reason  alone  the  court  decreed 
against  the  gift.  Let  the  three  and 
a  half  pages  of  testimony  quoted  in 
the  circuit  opinion  be  reported. 

A  gift  inter  vivos  does  not  differ, 
in  its  essential  ele- 
ments, from  a  gift  ut"j^''"**^*"^ 
causa    mortis,    ex- 
cept that  in  the  latter  the  survival 
of  the  donor  may  defeat  the  gift. 
Hall  V.  Howard,  Rice,  L.  314, 83  Am. 
Dec.  115. 

In  every  gift,  like  in  well-nigh 
every  human  act,  there  exist  two  ele- 
ments.    One  of  these  involves  the 
intent  of  the  donor's  mind ;  the  other 
of  these  involves  the  act  of  the  don- 
or^  hand.     If  a  donor  intends  to 
confer   on    istnother 
ownership    of     his  ;Sj»*  ■•*•- 
property,  and  if  he 
proceeds  so  far. as  to  do  it,  then  the 
gift  is  complete. 

The  particular  transaction,  in  the 
facts  of  it,  may  be  muddled  by  the 
character  of  the  thing  given,  to  wit, 
a  check  on  a  bank,  or  by  the  agency 
through  which  the  act  is  done,  to 
wit,  through  the  hands  of  another 
than  the  donee. 

In  the  instant  case^  as  we  have 
hekl,  the  check  wa$  rightfully 
signed  by  Jefferson.  The  payee, 
Justus,  drew  the  money  from  the 
bank  and  redeposited  it  in  his  own 
name.  It  is  the  same,  then,  as  if 
Jefferson  had  put  $1,500  into  Jus- 
tus's hands,  with  the  direction  to 
him  about  which  there  is  really  no 
dispute.  Nor  can  there  be  any  ques- 
tion but  that  Jefferson  intended  to 
give  to  EDen;  all  the  testimony  is 
that  way. 

The  only  issue  of  fact  and  of  law 
is,  Did  he  sufficiently  do  it?  Jeffer- 
son, if  alive,  could  not  be  interested 
in  that  question,  for  had  he  put  the 
money  into  Ellen's  hands  under  the 
admitted  direction,  yet  upon  recov- 
ery it  must  have  come  back  to  him. 
Jefferson's  heirs  alone  are  interested 
in  whether  Jefferson  went  so  far  as 
to  do  what  he  intended  to  do.  Un- 
der our  cases,  it  is  true,  Jefferson 
must,  have  done  ^at  ^ich  he  in- 
tended to  do.    If  he  did  not  do  that. 
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that  is,  put  the  money  into  Ellen's 

-piMiMT  iM  hands,  but  instead 

bandji  of  4omor>ji  put  it  into  the  hands 
••••*•  of  his  agent  to  do 

that  for  him,  then  his  act  stopped 
short  of  a  gift  for  it  stopped  short 
of  a  completed  act.  Plainly  the  put* 
ting  of  the  money  into  Justus's 
hands  was  a  putting  it  into  Ellen's 
hands,  if  Justus  represented  Ellen. 
About  that  there  will  be  no  denial. 

The  court  thought  that  the  tes- 
timony made  Justus  the  agent  of 
Jefferson,  or  at  least,  the  agent  of 
both  Jefferson  and  Ellen,  and  that, 
therefore,  there  was  no  delivery  to 
Ellen.  That  is  the  narrow  issue  up- 
on which  the  cause  was  decided,  and 
we  venture  to  think  wrongly  decid- 
ed. In  well-nigh  every  transaction 
of  this  sort  where  the  donor  acts 
in  delivery  through  the  agency  of 
another,  that  other  is  in  some  sort 
his  agent. 

The  action  must  be  through 
another  unless  it  be  directly  with 
the  donee,  because  the  donor  acts 
in  view  of  certain  death.  It  is  not 
likely  to  be  exclusively  with  the 
donee,  because  his  ownership  is  de* 
feasible.  And  if  the  transaction  be 
between  the  donor  and  the  donee 
in  their  own  persons,  even  in  that 
case  the  donee  is  in  some  sense 
the  agent  of  the  donor  to  re- 
turn the  article  to  the  donor  in 
the  event  he  shall  survive.  But 
that  circumstance  would  not  rob 
the  delivery  of  its  effectiveness. 
The  emergencies  of  every  such  case 
press  hard ;  a  dying  man,  with  mind 
freighted  with  memories  of  the  past 
and  apprehensions  of  the  future ;  his 
friends  gathered  about  the  scene; 
no  expert  to  advise  what  ought  to 
be  done  to  accomplish  his  intentions. 
Such  a  situation  calls  generally  for 
the  intervention  of  a  third  party,  to 
hold  the  stake  until  the  event  be  der 
termined.  We  think  too  much  nice^ 
ty  may  be  exercised  in  determining 
whom  the  third  man  exactly  rep- 
resents. If  it  be  possible  to  do  so, 
the  law  ought  to'  be  Construed  not 
too  logically,  but  to  meet  the  com- 
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mon  transactions  of  our  people  in 
their  homes.  In  the  instant  ease 
the  third  person  was  the  friend  and 
kinsman  of  Ellen,  his  trust  was  to 
deliver  to  her,  if  the  contemplated 
event  shall  happen,  as  it  did. 

It  is  true  that  had  the  donor  re- 
covered, it  would  have  been  the  duty 
of  the  third  person  to  return  the 
money  to  the  donor;  but,  as  before 
suggested,  that  is  not  decisive  of  the 
question,  for  had  the  transaction 
been  betwixt  the  donor  and  the 
donee,  without  the  intervention  of  a 
third  person,  the  same  duty  under 
the  same  circumstances  would  have 
rested  on  the  donee.  Enough  was 
done  to  accomplish 
that  which  the  do- 
nor intended ;  there  was  a  sufficient 
delivery. 

The  cases  on  the  subject  are  not 
in  harmony,  of  course.  Our  own  case 
of  Gihnore  v.  Whitesides,  1  Dud.  Eq. 
23,  31  ^Am.  Dec.  563,  was  based 
largely  on  what  the  third  person 
said ;  he  said  he  acted  for  the  donor. 
And  that  case  involved  the  force  and 
effect  of  a  written  instrument  which 
was  plainly  not  a  gift  causa  mortis. 

One  case  from  Minnesota  is  on  aH^ 
fours  with  that  at  bar;  and  there 
the  gift  waa  sustained.  Varley  v. 
Sims,  100  Minn.  331,  8  L.R.A.(N.S.) 
828,  117  Am.  St.  Bep.  694,  111  N. 
W.  269,  10  Aim.  Cas.  473.  And 
there  are  others  of  like  import.  The 
courts  put  the  case  upon  a  presump- 
tion of  fact,  that  it  will  be  presumed, 
nothing  else  appearing,  that  the 
third  party  acts  for  the  donee.^  12 
R.  C.  L.  960.  The  respondent  in- 
sists that  gifts  of  this  character 
ought  to  be  looked  in  the  mouth; 
that  the  courts  ought  to  be  jealously 
distrustful  of  them.  Judge  Butler 
said  as  much  in  Hall  v.  Howard,  su- 
pra; but  other  judges  have  not  ex- 
pressed that  view.  Xrenholm  v. 
MorganV  28  S.  C.  278;  6  S.  E.  721, 
Gifts  causa  mortis  are  older  than 
the  Republic ;  and  if  they  be  satis^ 
fitctoriijr'iJrcrved,  it 
is  the  duty '  of  the 
court  to  give  isSect  to  tfiem.  • 

We  have  not  considered  tibe  ang- 


of  oovrt. 


896 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


srestion  of  the  respondent  that  the 
transaction  was  of  a  suspicious  char- 
acter ;  the  decree  below  settled  that 
issue,  and  there  is  no  appeal  from 
it. 

Our  opinion  is  that  the  judgment 
below  be  modified,  and  the  cause  re- 
manded to  the  Circuit  Court  to  carry 
out  our  views  herein  expressed. 


[3  A.L.R. 


The  effect  of  delivery  of  personalty 
to  a  third  person  with  directions  to 
deliver  after  the  donor's  death  to  con- 
summate a  gift  is  considered  in  the 
anBotation  following  Innbs  v.  Potteb, 
post,  902,  the  status  of  the  third  per- 
son in  respect  of  a  gift  causa  mortis 
being  considered  at  pages  912  et  seq. 


IRVINE  INNES,  Admr.,  etc.,  of  Warren  Potter,  Deceased,  Appt^ 

V. 

HELEN  MARCIA  POTTER,  Respt. 

Minnesota  Supreme  Court  ^Jtuly  P,  1915, 
(130  Minn.  320,  153  N.  W.  604.) 

Gift  —  direction  to  deliver  after  donor's  death. 

1.  Similar  rules  apply  to  personal  as  to  real  property,  and  the  owner  of 
personal  property  may  make  a  valid  gift  thereof  with  the  right  of  enjoy- 
ment in  the  donee  postponed  until  the  death  of  the  donor,  if  the  subject  of 
the  gift  be  delivered  to  a  third  person  with  instructions  to  deliver  it  to  the 
donee  upon  the  donor's  death,  and  if  the  donor  parts  with  all  control  over 
it,  reserves  no  right  to  recall,  and  intends  a  final  disposition  of  the  prop- 
erty given. 

ISee  note  an  this  question  beginning  on  pcbge  .902.] 


— -  delivery  to  stranger. 

2.  Defendant's  father,  now  de- 
ceased, delivered  to  one  Casey  an  en- 
velop containing  a  certificate  of  cor- 
poration stock  with  an  assignment  to 
defendant  indorsed  thereon,  with  di- 
rections in  writing  to  Casey  to  deliver 
the  certificate  to  defendant  "only  in 
case  of  his  death.  After  his  death 
Casey  delivered  the  certificate  to  de- 
fendant. 

[See  12  R.  C.  L.  942,  943.] 

Deed  —  deposit   for  delivery   after 
death. 

3.  Where  a  grantor  executes  a  deed 
of  real  estate  and  deposits  it  with  a 
third  person  to  be  delivered  by  him 
to  the  grantee  after  death  of  the  gran- 
tor, and  reserves  to  himself  no  right 
to  control  or  recall  the  instrument,  the 
transaction  is  a  valid  one,  and  full 
and  complete  title  is  vested  in  the 
grantee  after  the  death  of  the  grantor. 

[See  12  R.  C.  L.  937.] 

Gift  —  diaracter. 

4.  The  gift  in  this  case  is  within  the 
rule.  The  test  of  a  "gift,"  as  distin- 
guished from  a  will,  is,  that  in  case 

Headnotes  1-5  by  Haiiah  ,  J. 


of  a  gift  some  interest  vests  at  once  in 
right.  The  gift  in  this  case  was  not 
testamentary  in  character,  and  it  was 
valid. 

[See  12  R.  C.  L.  930.] 

—  testamentary  character. 

5.  The  direction  to  the  trustee  to 
deliver  to  the  donee  ''only  in  case  of 
the  death''  of  the  donor  is  not  deci- 
sive of  testamentary  character.  Nor 
;s  the  statement  of  the  donor  that  he 
wants  to  "leave"  a  certain  property  to 
the  donee. 

[See  12  R.  C.  L.  931.] 

—  necessity  of  delivery. 

6.  Delivery  is  necessary  to  give  ef- 
fect to  a  gift. 

[See  12  R.  C.  L.  932  et  seq.] 

Will  —  testamentary  character  of  in- 
strament. 

7.  Whether  or  not  an  instrument  is 
testamentaiy  in  character  depends  up- 
on the  intention  of  the  maker;  the  fact 
that  it  postpones  the  enjoyment  of  the 
subject-matter  until  after  the  death  of 
the  grantor  is  not  decisive. 

[See  12  R.  C.  L.  931.] 
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Appeal  by  plaintiff  from  a  jadjerment  of  the  District  Court  for  AitkiB 
County  in  defendant's  favor  in  an  action  brought  to  determine  the  owner- 
ship of  a  certificate  of  corporate  stock  which  had  been  delivered  by  de- 
fendant's father  to  a  third  party,  to  be  held  by  him  and  delivered  to 
defendant  after  the  father's  death.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Fryberger,  Fulton»  &  Spear,     Minn.  821,  113  N.  W.  631 ;  Thomas  v. 


for  appellant: 

The  facts  in  this  case  do  not  and 
cannot  constitute  in  law  a  valid  gift 
inter  vivos. 

Logenfiel  v.  Richter,  60  Minn.  49, 
61  N.  W.  826;  20  Cyc.  1198,  1199,  1211, 
1218;  Bowen  v.  Kutzner,  93  G.  C.  A. 
88,  167  Fed.  281;  Harris  Bkg.  Co.  v. 
Miller,  190  Mo.  640,  1  L.R.A.(N.S.) 
790,  89  S.  W.  629;  Burt  v.  Andrews, 
112  Oa.  465,  87  S.  E.  726. 

There  was  no  valid  intent  on  the 


Williams,  105  Minn.  88, 117  N.  W.  155; 
Vessey  v.  Dwyer,  116  Minn.  245,  188 
N.  W.  618;  Ekblaw  v.  Nelson,  124 
Minn.  885,  144  N.  W.  1094;  Dickson  v. 
Miller,  124  Minn.  846,  145  N.  W.  112; 
Smith  V.  Wold,  125  Minn.  190,  145  N. 
W.  1067;  Oriswold  v.  Griswold,  148 
Ala.  289,  121  Am.  St.  Rep.  64,  42  So. 
554;  Hutton  v.  Cramer,  10  Ariz.  110^ 
85  Pac.  483;  Schiiuer  v.  Rodenback, 
138  Cal.  85,  65  Pac.  298 ;  Bury  v. 
Young,  98  Cal.  446,  35  Am.  St  Rep. 


donor's  part  so  as  to  constitute  a  gift    *  186,  38  Pac.  838 ;  Wittenbrbck  v.  CasSi 


inter  vivos. 

McFerrin  v.  Templeman,  102  Tex: 
530,  120  S.  W.  167. 

The  impression  produced  on  the 
agent's  mind  was  that  the  donor  in<^ 
tended  the  gift  to  be  revocable^  and 
not  to  vest  in  pnesenti. 

Wagner  v.  Kirchberg,  166  Mich.  411, 
181  N.  W.  1114;  Cole  v.  Cole,  144  Mich. 
676,  108  N.  W.  101. 

The  words  used  show  the  delivery 
to  have  been  conditional  and  revoca* 
ble. 

Thornton,  Gifts  &  Advancements, 
5  167;  Sterling  v.  Wilkinson,  83  Va. 
791,^  3  S.  E.  538 ;  Windows  v.  Mitchell, 

5  N.  C.  (1  Murph.)  127;  McCord  v.  Mc- 
Cord,  77  Mo.  166;  Ragan  v.  Hill,  72 
Ark.  807,  80  S.  W.  150 ;  Boyle  v.  Boyle, 

6  Mo.  App.  594;  Trow  v.  Shannon,  78 
N.  Y.  446;  Dunn  v.  German- American 
Bank,  109  Mo.  90,  18  S.  W.  1139; 
Basket  v.  Hassell,  107  U.  S.  602,  27  L. 
ed.  500,  2  Sup.  Ct.  Rep.  415 ;  Schultz  v. 
Becker,  181  Wis.  286,  110  N.  W.  214; 
Taylor  v.  Hannison,  79  111.  App.  380 ; 
Augusta  Sav.  Bank  v.  Fogg,  82  Me. 
538,  20  Atl.  92;  Logenfiel  v.  Richter, 
60  Minn.  49,  61  N.  W.  826;  Nelson  v. 
Olson,  108  Minn.  109,  121  N.  W.  609. 

An  assignment  will  not  help  an  in- 
valid delivery. 

Knight  V.  Tripp,  121  Cal.  674,  54 
Pac.  267;  Allen-West  Commission  Co. 
V.  Grumbles,  68  C.  C.  A.  401,  129  Fed. 
287. 

Messrs.  Thwing  &  Roesman,  for  re- 
spondent: 

The  transaction  was  a  valid  gift  in- 
ter vivos.. 

Haeg  V.  Hae&  63  Minn.  88,^  55  N. 
W-  1114;  Wicklund  v.  Lindquist,  102 
3  A.L.R.— 51 


110  Cal.  1,  42  Pac.  800;  Grilley  v.  At^. 
kins,  78  Conn.  880,  4  L.R. A  (N.S.)  816^ 
112  Am.  St.  Rep.  152,  62  Atl.  387;  Doe 
ex  dem.  Guest  v.  Beeson,  2  Houst. 
(Del.)  246;  Larimer  v.  Latimer,  174 
111.  418, 51  N.  E.  548 ;  Munro  v.  Bowles^ 
187  111.  346,  54  L.R.A.  86^,  58  N.  E. 
331;  Thompson  v.  Calhoun,  216  Ilk 
161,  74  N.  E.  775;  Thurston  v.  Tubbs, 
257  111.  465,  100  N.  E.  947;  Stone  v. 
Duvall,  77  in.  475;  Baker  v.  Baker,  159 
111.  394,  42  N.  E.  867;  Douglas  v.  West, 
140  111.  455,  31  N.  E.  403;  Winterbot- 
tom  V.  Pattison,  152  111.  334,  38  N.  E. 
1050;  De  Graff  v.  Manz,  251  111.  531, 
96  N.  E.  516;  Newman  v.  Newman,  177 
Ind.  220,  97  N.  E.  785;  Martin  v.  Cald- 
well, 49  Ind.  App.  1,  96  N.  B.  660; 
Squires  v.  Summers,  85  Ind.  252; 
Wheeler  v.  Loesch,  51  Ind.  App.  262,  99 
N.  E.  502;  Re  Bell,  150  Iowa,  725,  130 
N.  W.  798 ;  Schurz  v,  Schurz,  158  Iowa, 
187,  128  N,  W.  944,  133  N.  W.  683; 
Trask  v.  Trask,  90  Iowa,  318,  48  Am. 
St.  Rep.  446,  57  N.  W.  841;  Norton  v. 
Collins,  81  Kan.  33, 105  Pac.  26 ;  Nolan 
V.  Otney,  75  Kan.  311,  9  L.R.A.(N.S.) 
317,  89  Pac.  690;  Haydon  v.  Easter> 
15  Ky.  L,  Rep.  597,  24  S.  W.  626;  Hatch 
V.  Hatch,  9  Mass.  307,  6  Am.  Dec.  67 ; 
Foster  v.  Mansfield,  3  Met.  412,  37  Am. 
Dec.  154;  Hoagland  v.  Beckley,  158 
Mich.  565,  123  N.  W.  12;  Wallace  v. 
Harris,  32  Mich.  380 ;  Terry  v.  Glover, 
235  Mo.  544,  139  S.  W.  337;  Seibel  v. 
Higham,  216  Mo.  121,  129  Am.  St, 
Rep.  502,  115  S.  W.  987;  Sneathen  v. 
Sneathen,  104  Mo.  201,  24  Am.  St  Rep/ 
826,  16  S.  W.  597;  Hamilton  v.  Arm- 
strong, 120  Mo.  497,  25  S.  W.  545 j 
Martin '  v. .  !PlahartJr,  la  Mbht.  96,  19. 
L.RA.  242,.40  Am.  St  R^p:  ;416,  Hi 
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Pac.  287;  Cook  v.  Brown,  84  N.  H. 
460;  Has8  v.  Wellner,  90  Neb.  160,  183 
N.  W.  185;  Schlicher  v.  Keeler,  61  N. 
J.  Eq.  394,  48  Atl.  393 ;  Rowley  v,  Bow- 
yer,  75  N.  J.  Eq.  80,  71  Atl.  398 ;  Stone- 
hill  V.  Hastings,  202  N.  Y.  115,  94  N. 
E.  1068 ;  Wilcox  v.  First  M.  E.  Church, 

104  App.  Div.  576,  93  N.  Y.  Supp.  428; 
Gaskill  V.  King,  34  N.  C.  (12  Ired.  L.) 
211;  Weaver  v.  Weaver,  159  N.  C.  18, 
74  S.  E.  610;  Arnegaard  v.  Arnegaard, 
7  N.  D.  475,  41  L.R.A.  258,  75  N.  W- 
797;  Ball  v.  Foreman,  37  Ohio  St  132; 
Hoffmire  v.  Martin,  29  Or.  240,  45 
Pac.  754;  Thrush  v.  Thrush,  63  Or.  148, 
125  Pac.  267,  126  Pac.  994;  Stephens 
▼.  Hugs,  54  Pa.  20;  Henry  v.  Phillips, 

105  Tex.  469,  151  S.  W.  533;  Wilson  v. 
Wilson,  32  Utah,  169,  89  Pac.  643; 
Schreckhise  v.  Wiseman,  102  Va.  9, 
45  S.  E.  745;  Maxwell  v.  Harper,  51' 
Wash.  361,  98  Pac.  756;  Klabunde  v. 
Casper,  139  Wis.  491,  121  N.  W.  187; 
Wells  V.  Wells,  132  Wis.  73,  111  N.  W. 
1111;  McCalla  v.  Bane,  46  Fed.  828; 
Hagerman  v.  Wigent,  108  Mich.  192, 
65  N.  W.  756;  Brown  v.  Stutson,  100 
Mich.  574,  43  Am.  St.  Rep.  462,  59  N. 
W.  238 ;  Shepard  v.  Shepard,  164  Mich. 
188,  129  N.  W.  201 ;  Garrison  v.  Union 
Trust  Co.  164  Mich.  345,  32  L.R.A. 
(N.S.)  219,  129  N.  W.  691;  Tucker  v. 
Tucker,  138  Iowa,  344,  116  N.  W.  119; 
Abegg  V.  Hirst,  144  Iowa,  196,  188 
Am.  St.  Rep.  285,  122  N.  W.  888; 
Schollmier  v.  Schoendelen,  78  Iowa, 
426,  16  Am.  St.  Rep.  455,  43  N.  W.  282; 
Goodrich  v.  Rutland  Sav.  Bank,  81  Vt. 
147,  17  L.R.A.(N.S.)  181,  69  Atl.  651; 
Re  King,  115  App.  Div.  751,  100  N. 
Y.  Supp.  1089,  affirmed  in  188  N.  Y. 
626,  81  N.  E.  1167;  Green  v.  Tulane, 
52  N.  J.  Eq.  169,  28  Atl.  9;  Meriwether 
V.  Morrison,  78  Ky.  572 ;  Wyble  v.  Mc- 
Pheters,  52  Ind.  898;  Jacobs  v.  Jolley, 
29  Ind.  App.  25,  62  N.  E.  1028;  Grant 
Trust  &  Sav.  Co.  v.  Tucker,  49  Ind. 
App.  345,  96  N.  E.  487 ;  Seavey  v. 
Seavey,  30  III.  App.  625;  Martin  v. 
Martin,  170  111.  18,  48  N.  E.  694,  af- 
firmed in  174  111.  371,  66  Am.  St.  Rep, 
290,  51  N.  E.  691 ;  McNally  v.  McAn- 
drew,  98  Wis.  62,  73  N.  W.  315;  Second 
Nat.  Bank  v.  Merrill,  81  Wis.  142,  29 
Am.  St.  Rep.  870,  59  N.  W.  508 ;  Snyder 
v.  Frank,  53  Ind.  App.  301,  101  N.  E. 
684;  Talbot  v.  Talbot,  32  R.  I.  72,  78 
Atl.  535,  Ann.  Cas.  1912C,  1221 ;  Leitch 
V.  Diamond  Nat.  Bank,  284  Pa.  557,  83 
Atl.  418;  Langworthy  v.  Crissey,  10 
Misc.  450,  31  N.  Y.  Supp.  85,  affirmed 
in  36  N.  Y,  Supp.  1127;  Strelow  v. 
Vonderhide,  3  Ky.  L.  Rep.  472 ;  Ammon 


v.  Martin,  59  Ark.  191,  26  S.  W.  826 ; 
Elmore  v.  Muslin,  28  Ala.  809;  Gregory 
V.  Walker,  38  Ala.  26;  McGuire  v. 
Bank  of  Mobile,  42  Ala.  589 ;  Griffith  v. 
Marsh,  86  Ala.  302,  5  So.  569;  Mc- 
Glawn  V.  McGlawn,  17  Ga.  234;  John- 
son V.  Hines,  31  Ga.  720 ;  Moye  v.  Kitt- 
rell,  29  Ga.  677 ;  Seals  v.  Pierce,  83  Ga. 
787,  20  Am.  St.  Rep.  344,  10  S.  E.  589; 
Goff  V.  Davenport,  96  Ga«  423,  23  S. 
E.  395;  Egerton  v.  Carr,  94  K  C.  648, 
55  Am.  Rep.  630;  Jaggers  v.  Estes,  2 
Strobh.  Eq.  343,  49  Am.  Dec.  674; 
Walls  V.  Ward,  2  Swan,  648. 

Where  a  deed  or  gift  which  is  bene- 
ficial to  the  grantee  or  done^  and  im- 
poses no  burden  upon  him,  is  deliv- 
ered unconditionally  by  the  grantor 
or  donor,  with  intent  that  it  will  take 
effect  immediately,  to  a  third  party, 
for  the  use  and  benefit  of  the  grantee 
or  donee,  who  has  no  knowledge  of  it, 
the  latter's  acceptance  of  it  will  be 
presumed,  and  the  delivery  will  be 
complete  and  sufficient  to  pass  the  title 
to  him. 

Barnard  v.  Thurston,  86  Minn.  348, 
90  N.  W.  574;  Varley  v.  Sims,  100 
Minn.  331,  8  L.R.A.(N.S.)  828,  117 
Am.  St  Rep.  694,  111  N.  W.  269,  10 
Ann.  Cas.  473;  Devol  v.  Dye,  123  Ind. 
321,  7  L.R.A.  439,  24  N.  E.  246;  John- 
son V.  Colley,  101  Va.  414,  99  Am.  St 
Rep.  884,  44  S.  E.  721 ;  Darland  v.  Tay- 
lor, 52  Iowa,  503,  35  Am.  Rep.  285,  3 
N.  W.  510;  White  v.  Watts,  118  Iowa, 
549,  92  N.  W.  660;  Podhajzky  v.  Bed- 
nar,  137  Iowa,  742,  115  N.  W.  590; 
Dunlap  v.  Dunlap,  94  Mich.  11,  53  N. 
W.  788;  Holmea  v.  McDonald,  119 
Mich.  563,  75  Am.  St  Rep.  430,  78  N. 
W.  647;  Halliday  v.  Basel,  170  Mich. 
489,  136  N.  W.  354;  Goelz  v.  People's 
Sav.  Bank,  31  Ind.  App.  67,  67  N.  W. 
232;  Robitaille  v.  Trudel,  Rap.  Jud. 
Quebec  16  C.  S.  39;  Grymes  v.  Hone, 
49  N.  Y.  17,  10  Am.  Rep.  313;  Church 
V.  Gilman,  15  Wend.  656,  30  Am.  Dec. 
82 ;  Belden  v.  Carter,  4  Day,  66,  4  Am. 
Dec.  185;  Whiting  v.  Hoglund,  127 
Wis.  135,  106  N.  W.  391,  7  Ann.  Cas. 
224;  Holcombe  v.  Richards,  88  Minn. 
38,  35  N.  W.  714;  Brown  v.  Wester- 
field,  47  Neb.  399,  53  Am.  St  Rep.  532, 
66  N.  W.  439;  Keller  v.  McConville, 
175  Mich.  479,  141  N.  W.  652. 

HaUaniy  J.,  delivered  the  opinion 
of  the  court : 

1.  Warren  Potter  was  the  owner 
of  1,370  shares  of  stock,  of  the  par 
value  of  $100  a  share,  in  the  Potter- 
Casey  Company,  a  business  corpora- 
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tion  of  Aitkin  county.  In  1910,  he 
was  a  man  advanced  in  years.  He 
had  made  a  will  some  years  before. 
In  the  meantime  his  business  asso-* 
ciate,  Mr.  Casey,  had  died  and  his 
estate  had  been  probated.  There 
was  ''considerable  noise"  about  the 
amount  of  his  proi)erty,  and  a  sub- 
.stantial  inheritance  tax  had  been 
paid.  On  December  27,  1910,  after 
some  talk  with  J.  A.  Casey^  son  of 
his  former  associate,  in  which  de- 
ceased stated  that  he  wanted  to 
leave  a  certain  amount  of  property 
to  his  daughter,  he  took  a  certificate 
of  1,000  shares  of  stock  of  the  Pot- 
ter-Casey Company,  indorsed  upon 
it  an  absolute  assignment  to  the  de-* 
fendant,  and  wrote  a  letter  ad- 
dressed to  her  in  which  he  stated 
that  he  had  transferred  this  stock 
to  her,  and  making  certain  requests. 
The  certificate,  with  the  indorse- 
ment upon  it,  and  this  letter,  he  in- 
closed in  an  envelop,  securely  sealed 
it,  and  indorsed  thereon  the  follow- 
ing: 

The  oertifickte  No.  1  for  1,000  m 
shares  to  be  sent  by  registered  let- 
ter to  H.  Marcia  Potter  if  not  pres- 
ent, or  handed  to  her,  taking  her 

receipt  for  the  same. .    These 

certificates  to  be  held  by  J.  A.  Casey 
and  delivered  to  the  above  parties 
only  in  case  of  the  death  of 

Warren  Potter, 

12-27-10 

This  he  then  delivered  to  J.  A. 
Casey,  and  Casey  held  it  until  Mr. 

Potter's  death.  De- 
S^JtJiSier!^  ceased  never  men- 
tioned the  matter  to 
Casey  again,  and  never  exercised  or 
attempted  to  exercise  any  control 
over  the  stock.  Warren  Potter  died 
in  February,  1914.  After  his  death, 
J.  A.  Casey  delivered  the  envelop 
and  its  contents  to  the  defendant. 
She  opened  the  envelop,  and  took 
tiheref rom  the  letter  and  the  certif- 
icate. Potter's  will  was  admitted 
to  probate,  and  plaintiff  was  ap- 
pointed administrator  with  the  will 
annexed.  He  commenced  this  action 
to  recover  possession  of  the  certifi- 
cate of  stock,  or  its  value.   The  trial 
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court  found  that  defendant  owned 
the  stock,  that  deceased  intended  to 
and  did  relinquish  all  control  over 
the  stock  and  all  rights  in  it,  that 
he  intended  to  and  did  give  the  stock 
to  defendant,  and  intended  that  the 
gift  take  effect  at  once  on  the  deliv- 
ery to  Casey,  but  that  the  right  of 
defendant  to  the  beneficial  enjoy- 
ment thereof  was  jyostponed  until 
the  death  of  deceased. 

2.  The  first  question  is  this :  Is  it 
competent  for  a  person  to  make  a 
gift  of  personal  property  by  deliv- 
ery of  the  subject  of  the  gift  to  a 
trustee,  where  delivery  by  the  trus- 
tee to  the  donee  and  beneficial  en- 
joyment by  the  donee  are  postponed 
until  the  death  of  the  donor? 

As  to  deeds  of  real  estate,  the  law 
in  this  state  is  well  settled.  Where 
a  granfbr  executes  a  deed  and  de- 
posits it  with  a  third  person,  to  be 
delivered  by  him  to  the  grantee 
after  the  death  of  the  grantor,  and 
reserves  to  himself  Deed-depo.it 

no    right    to   control    *•■•  delivery 

or  recall  the  instru-  •''*'  ***'''• 
ment,  the  transaction  is  a  valid  one, 
and  full  and  complete  title  is  vested 
in  the  grantee  after  death  of  the 
grantor.  Haeg  v.  Haeg,  58  Minn. 
33,  55  N.  W.  1114;  Wicklund  v. 
Lindquist,  102  Minn.  821,  113  N. 
W.  631;  Dickson  v.  Miller,  124 
Minn.  346,  145  N.  W.  112.  This  is 
true,  even  though  the  enjojrment  of 
the  estate  granted  is  postponed  un- 
til the  death  of  the  grantor,  and 
even  though  the  deed  thereof  ex- 
pressly reserves  a  life  estate  in  the 
grantor  (Ekblaw  v.  Nelson,  124 
Minn.  335,  144  N.  W.  1094),  and 
even  though  the  grant  is  subject  to 
the  contingency  that  the  grantee 
survive  the  grantor,  or  to  any  con- 
tingency, as  long  as  it,  is  one  over 
which  the  grantor  has  no  control 
(Thomas  v.  Williams,  105  Minn.  88, 
117N.  W-155). 

3.  Anciently  there  was  no  such 
thing  recognized  in  law  as  an  ex- 
pectant estate  in  personal  property. 
This  was  because  of  the  perishable 
nature  of  such  property,  its  mov- 
able characteristics,  and  its  insignif- 
icance.    An   exception   was   early 
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made  in  favor  of  chattels  real.  Man- 
ning's Case,  8  Coke,  94b,  77  Eng. 
Reprint,  618;  Lampet's  Case,  10 
Coke,  46b,  77  Eng.  Reprint,  994. 
But  in  that  case  only  as  to  interests 
created  by  will,  and  when  merely 
the  Tise  of  the  chattel  was  given  to 
the  first  legatee.  2  Bl.  Com.  398. 
The  exception  was  later  extended 
from  chattels  real  to  chattels  per- 
sonal, under  like  restrictions.  2  Bl. 
Com.  398;  1  Eq.  Cas.  Abr.  360,  21 
^ng.  Reprint,  1102.  These  limita- 
tions one  by  one  dropped  away.  In 
chancery,  before  the  close  of  the 
seventeenth  century,  it  was  settled 
that  a  bequest  of  an  expectant  estate 
in  goods  to  another  was  good,  wheth*- 
er  the  goods  or  the  use  of  the  goods 
were  given  to  the  first  legatee. 
Hyde  v.  Parrat,  1  P.  Wms.  1,  24 
Eng.  Reprint,  269,  2  Vern.  331,  23 
Eng.  Reprint,  813.  And  in  recent 
times  it  has  not  been  necessary  in 
England  that  limitations  of  this  sort 
be  made  by  will.  They  are  equally 
good  when  made  by  deed  of  trust. 
Child  V.  Baylie,  Cro.  Jac.  459,  79 
Eng.  Reprint,  393;  2  Bl.  Com.  398. 

Perishable  chattels  are  said  to 
constitute  an  exception  to  the  rule, 
particularly  chattels  the  use  of 
which  consists  in  their  consumption. 
But  the  reason  given  is  one  of  con- 
struction, the  theory  being  that  the 
gift  of  such  articles  for  life  must 
have  been  intended  as  an  absolute 
gift,  since  one  could  not  use  with- 
out consuming  the  property.  An- 
drew V.  Andrew,  1  Colly.  Ch.  Cas. 
686,  63  Eng.  Reprint,  598;  Randall 
V.  Russell,  3  Meriv.  190,  36  Eng. 
Reprint,  73,  17  Revised  Rep.  56; 
Evans  v.  Iglehart,  6  Gill  &J.  171; 
Henderson  v.  Vaulx,  10  Yerg.  30; 
German  v.  German,  27  Pa.  116,  67 
Am.  Dec.  451. 

The  doctrine  that  personal  prop- 
erty may  be  limited  by  way  of  re- 
mainder after  a  life  interest  created 
at  the  same  time  was  early  recog- 
nized in  the  United  States.  2  Kent, 
Com.  13th  ed.  *352,  353,  and  notes } 
Moffat  V.  Strong,  10  Johns.  12; 
iiangworthy  v.  Chadwick,  13  Conn. 
42.  The  disposition  of  the  later 
c^e3  has  been  to  dispeiise  with  all 


fictitious  distinctions  between  trans- 
fers of  real  and  personal  proi)erty, 
and  to  apply  the  same  rules  to  both, 
except  where  distinctions  are  found- 
ed upon  some  substantial  principle 
of  law,  or  are  required  by  some  stat- 
utory enactment.  In  this  state,  ex- 
pectant intereste  in  personal  prop- 
erty are  recognized.  State  ex  reL 
Tozer  v.  Probate  Ct.  102  Minn. 
268,  291,  113  N.  W.  888.  Since  it  is 
competent  for  a  person  to  create  an 
exi)ectant  interest  in  personal  prop- 
erty, we  see  no  ground  for  saying 
that  he  may  not  do  so  either  by  will, 
by  sale,  or  by  gift.  Nor  do  we  see 
any  reason  why  the  rules  as  to  de- 
livery to  a  third  person,  with  direc- 
tion to  deliver  to  the  donee  on  the 
death  of  the  donor,  should  not  apply 
to  personal  as  well  as  to  real  prop- 
erty. Delivery  is,  of  course,  neces- 
sary to  give  effect 

to  a  gift,  but  so  it  SJ'iTfi^t?;"'^ 
is  to  give  effect  to 
a  deed.  If  valid  delivery  may  be 
made  to  a  trustee  in  case  of  a  gift 
of  a  deed  of  real  property,  why  not 
in  case  of  a  gift  of  personal  prop- 
r  erty  ?  Not  only  do  we  think  there 
:  should  be  no  distinction  between 
the  two  classes  of  property  in  this 
respect,  but  we  are  equally  con- 
vinced that  it  is  the  settled  law  in 
most  of  the  states  of  the  Union 
that  no  such  distinction  does  exist. 
Grant  Trust  &  Sav.  Co.  v.  Tucker, 
49  Ind.  App.  345,  96  N.  E.  487; 
Tucker  v.  Tucker,  138  Iowa,  344, 
116  N.  W.  119;  Meriwether  v.  Mor- 
rison, 78  Ky.  572 ;  Green  v.  Tulane, 
52  N.  J.  Eq.  169, 28  Atl.  9 ;  Re  King, 
115  App.  Div.  751,  100  N.  Y.  Supp. 
1089;  see  also  Smith  v.  Wold,  125 
Minn.  190,  145  N.  W.  1067.  The 
decision  in  Logenfiel  v.  Richter,  60 
Minn.  49,  61  N.  W.  826,  as  we  un- 
derstand it,  does  not  hold  to  the 
contrary. 

We '  accordingly  hold  that  the 
owner  of  personal  property  may 
make  a  valid  gift  thereof,  with  the 
right  of  enjoyment  in  the  donee 
postponed  until  the  ..«,eetio«  to 

death  of  the  donor,    dclirer  after 

if  the  subject  of  the  «"•''•  *~*«^- 
gift  be  delivered  to  a  third  person. 
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-with  instructions  to  ddiver  it  to  tlie 
donee  upon  the  donor^s  death,  and 
if  the  donor  jMtrts  with  all  control 
over  it,  reserves  no  right  to  recall, 
and  intends  thereby  a  final  diBp08i-> 
tion  of  the  property  (riven. 

4.  The  next  question  is,  Did  this 
transaction  constitute  such  a  gift? 
Plaintiff's  contention  is  that  the 
transaction  was  not  a  gift  at  all, 
but  that  it  is  testamentary  in  char- 
acter, and  void.  The  gift,  if  sus- 
tainable at  all,  must  be  sustained  as 
a  gift  inter  vivos.  It  was  in  no 
Dense  a  gift  causa  mortis.  Effect 
should  be  given  to  the  transaction 
if  possible.  Thomas  v.  Williams, 
105  Minn.  88, 117  N.  W.  155.  If,  as 
plaintiff  claims,  the  documents  were 
testamentary  in  character  the  trans- 
action was  void,  for  the  formalities 
required  for  the  execution  of  a  will 
were  not  followed.  It  is  only  by 
construing  the  transaction  as  an 
executed  gift  that  effect  can  be 
given  to  it  at  all.  It  is  not  always 
easy  to  determine  whether  or  not  an 
instrument  is  testamentary  in  char- 
acter. It  depends  upon  the  inten- 
tion of  the  maker. 

22mSS?*5k«r.  The  fact  that  the 
;::r;«Sfe.t.  instrument       post- 

pones the  enjoy- 
ment of  the  subject-matter  until 
after  tlie  death  of  the  grantor  is 
not  decisive  that  the  instrument  is 
testamentarv  in  character.  The  test 
is  whether  the  maker  intended  the. 
instrument  to  have  no  effect  until 
after  the  maker's  death,  or  whether 
he  intended  it  to  transfer  some 
present  interest.  If  some  interest 
vests  at  once  in  right,  though  the 
enjoyment  of  it  be  postponed,  the 
instrument  is  not  a  will,  and  it  is 
irrevocable.  Thomas  v.  Williams, 
supra.  We  think  the  evidence  sus- 
tains the  finding  of 

2^1!l;;»eter.  ^^^  ^^^^  c^^rt  that 

the  transaction  con- 
stituted an  absolute  and  irrevocable 
gift  from  deceased  to  defendant. 

5.  Plaintiff  contends  that  the  di- 
rection to  deliver  "only  in  case  of 
death"  of  the  donor  signifies  a  con- 
dition attached  to  the  delivery,  and 
an  intent  that  the  gift  shall  become 
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Curative  only  in  the  4fwnt  that  Uie 
donee  survived  the  donor.  There  is 
some  aul^ority  sustaining  plain- 
tiff's contention.  Sterling  •  v.  Wil- 
kfnson,  88  Va.  791, 8  S.  E.  5SS.  We 
do  nol^  however,  agree  as  to  this 
effect  of  the  words,  "in  case  nf 
death."  If  the  donor  were  at  the 
time  suffering  with  some  illness,  as 
in  the  case  of  Basket  v.  Hassell,  107 
U.  S.  602,  27  L.  ed.  500,  2  Sup.  Ct. 
Rep.  415,  such  language  might  well 
be  construed  to  imply  a  condition 
that  the  gift  should  be  operative 
only  in  the  event  of  death  from  such 
illness,  and  the  survival  of  the 
donee.  But  Warren  Potter  was  not 
ill,  nor  was  there  anything  that  sug- 
gested impending  death.  Under 
the  circumstances,  we  think  the  lan- 
guage, "in  case  of 

death,"  which  was  ^ir.SaSS!*''^ 
certain  sooner  or 
later  to  occur,  meant  nothing  more 
or  less  than  that  delivery  should  be 
made  upon  the  death  of  the  donor. 
And  this  is  sustained  by  authority. 
Small  V.  Marburg,  77  Md.  11,  19,  25 
Ati.  920;  Goodefl  v.  Pierce,  2  Hill, 
659;  Ewing  v.  Winters,  M  W.  Va. 
23,  11  &  E.  718. 

Plaintiff  lays  much  stress  upon 
the  fact  that  J.  A.  Casey  testified 
that  if  Potter  had  in  his  lifetime 
demanded  a  return  of  the  envelop 
and  its  content^  he  would  have  re- 
turned it  to  him.  It  is  not  certain 
that  this  expressed  anything  more 
^an  Casey's  mistaken  view  of  the 
law  applicable  to  such  a  case,  or  his 
submission  to  Potter's  judgment. 
But  in  any  event  the  evidence  is  not 
decisive.  The  intention  of  Potter, 
not  of  Casey,  controls. 

Nor  do  we  attach  great  import- 
ance to  the  statement  of  Casey  that 
Potter  said  that  he  wanted  to 
"leave"  a  certain  amount  of  prop- 
erty to  his  daughter  Marcia.  The 
word  "leave"  is  often  used  in  refer- 
ence to  property  left  by  will,  but  the 
word  is  often  loosely  used,  and  its 
use  should  not  be  given  controlling 
importance. 

Plaintiff  also  urges  strongly  that 
deceased  was  endeavoring  by  this 
transaction  to  evade  the  pajnnent  of 
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the  inheritonce  tar.  We  are  not 
sure  that  he  did  not  have  such  a  pur- 
pose. But  we  cannot  see  that  it  is 
important  whether  he  did  or  not. 
It  seems  to  be  coneeded  that  he  did 
not  succeed,  and  that  his  property 
is  subject  to  tax  whether  this  be 


eonstrued  as  a  gift  or  not.  If  the 
construction  of  this  as  a  gift  would 
result  in  a  fraud  upon  the  state, 
that  circumstance  might  be  a  rea- 
son for  not  adopting  that  construc- 
tion, but  this  is  not  such  a  case. 
Jud^nent  affirmed. 


ANNOTATION. 

Delivery  of  personalty  to  third  person  with  directions  to  deliver  after  donor's 

deadi  as  valid  gift. 


I.  Gift  inter  vivos: 

a.  General  principles,  902. 

b.  Relinquishment  by  donor  of  title 

and  control  of  property: 

1.  Evidence  held  to  show  re- 

linquishment: 

(a)  In  general,  903. 

(b)  Reservation  of  life  in- 

terest    by     donor, 
906. 

2.  Evidence  held  not  to  show 

relinquishment,.  910. 
e.  Status  of  thitd  person: 

1.  Agent  of  donor,  912. 

2,  Trustee  for  donee,  914. 

I.  Gift  inter  vivos, 

«.  Qeneral  principXiM. 

It  is,  of  course,  competent  for  an 
owner  of  personal  property  to  make, 
and  he  may  make,  a  valid  gift  thereof, 
with  the  right  of  enjoyment  in  the 
donee  postponed  until  the  death  of 
the  donor,  if  the  subject  of  the  gift  is 
delivered  to  a  third  person,  with  in- 
structions to  deliver  it  to  the  donee  on 
the  donor's  death,  and  if  the  donor 
parts  with-  all  control  over  it,  reserves 
no  right  to  recall  it,  and  intends  there- 
by a  final  disposition  of  the  property. 
Robertson  v.  Robertson  (1905)  147 
Ala.  311,  3  L.R.A.(N.S.)  774,  40  So. 
104,  10  Ann.  Cas.  1051;  Smitti  v. 
Youngblood  (1900)  68  Ark.  255,  68  S. 
W.  42;  Ruiz  v.  Dow  (1896)  113  Cal. 
490,  45  Pac.  867;  Coward  v.  De  Cray 
(1918)  —  Cal.  App.  — ,  176  Pac.  56; 
Wyble  V.  McPheters  (1875)  62  Ind. 
393;  Re  Podhajsky  (1908)  137  Iowa, 
742,  115  N.  W.  590;  Pylb  v.  East  (re- 
ported herewith)  ante,  885;  Green 
V.  Tulane  (1893)  52  N.  J.  Eq.  169,  28 
Atl.  9;  Woolley  v»  Taylor  (1914)  45 
Utah,  227,  144  Pac.  1094.  See  the  re- 
ported case  (INNES  V.  Potter,  ante. 


II.  Gift  causa  mortis: 

a.  General  principles,  916. 

b.  Relinquishment  by  donor  of  title 

and  control  of  property: 

1.  Evidence  held  to  show  re- 

linquishment, 918. 

2.  Evidence  held  not  to  show 

relinquishmfflit,  920. 

c.  Status  of  third  person: 

1.  Agent  of  donor,  922. 

2.  Trustee  for  donee,  926. 

896).  And  see  the  cases  cited  through- 
out this  subdivision. 

It. is  well  settled  that  delivery  to  a 
third  person  as  agent  or  trustee  for 
the  use  of  the  donee,  and  tmder  such 
circumstances  as  to  indicate  that  the 
grantor  relinquishes  all  control  over 
the  property,  and  intends  to  vest  title 
in  the  donee,  is  quite  as  effectual  as 
a  delivery  to  the  donee  as  a  manual 
delivery  directly  to  him.  Tucker  v. 
Tucker  (1908)  138  Iowa,  344,  116  N. 
W.  119;  Jones  v.  Nicholas  (1911)  151 
Iowa,  362,  130  N.  W.  125. 

In  such  a  case,  where  the  gift  is 
absolute,  postponement  of  the  deliv- 
ery and  enjoyment  of  the  :gift  does 
not  necessarily  prevent  the  passing  of 
a  present  interest,  even  though  pos- 
session by  the  donee  is  not  obtained 
until  after  the  donor''s  death.  Tucker 
V.  Tucker  and  Jones  v.  Nichalas 
(Iowa)  supra ;  Pyle  v.  East  (reported 
herewith)  ante,  885.  And  see  the 
cases  cited  throughout  this  subdivi- 
sion of  the  note. 

The  gift  may  be  in  the  nature  of  a 
foregiveness  or  a  release  of  a  debt 
due  from  the  donee  to  the  donor,  sub- 
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ject  to  the  payment  of  iaterert  doriof 
the  life  ofithe  donor;  and  a  delivery  of 
the  note  or  evidence  of  debt  to  a  third 
person  to  he  surrendered  on  the  death 
of  the  donor  is  sufficient  to  complete 
the  ffift  Pylb  v.  EUat  (Iowa)  supra; 
Hagerman  v.  Wisent  (1896)  108  Mioli. 
192,  66  N.  W.  756. 

Even  where  there  is  a  ri^ht  to  re- 
voke a  deposit  which  has  been  made 
with  a  third  person  for  delivery  to 
the  beneficiary  after  the  death  of  the 
depositor,  it  has  been  held  that  if  the 
right  of  revocation  has  never  been 
exercised,  and  the  delivery  has  been 
made,  the  reservation  does  not  affect 
the  beneficiary's  title.  Pyle  v.  East 
(Iowa)  supra;  Giddings  v.  Giddings 
(1878)  61  Vt  227,  81  Am.  Rep.  682. 
See  also  Blanchard  v.  Sheldon  (1871) 
43  Vt.  612. 

Where  personal  property  is  thus  de- 
livered to  a  third  person  with  direc- 
tions to  deliver  it  to  the  donee  after 
the  donor's  death,  and  the  delivery  is 
absolute  and  unconditional,  so  that 
the  gift  takes  effect  at  once^  the  gift 
being  beneficial  to  the  donee,  the  law 
presumes  the  assent  of  the  donee  to 
and  his  acceptance  of  the  gift.  Tayjor 
V.  Harmison  (1899)  179  HI.  187,  68 
N.  E.  684,  afllrming  (1896)  79  lU.  App. 
880;  Langworthy  v.  Griss^  (1894)  10 
Hiae.  460,  81  N.  Y.  Supp.  86,  affirmed 
in  (1896)  92  Hun,  608,  86  N.  Y.  Supp. 
1127;  Blanchard  v.  Sheldon  (Vt)  su- 
pra. And  the  acts  ot  the  trustee  or 
third  person  receiving  the  property 
for  the  benefit  of  the  donee  are  deemed 
to  be  in  the  interest  of  the  latter,  and 
the  acceptance  of  the  gift  is  presumed. 
Be  Podhajsky  (1908)  187  Iowa*  742, 
116  N.  W.  690;  Jones  v.  Nicholas 
(Iowa)  supra.  The  acceptance  of  the 
donee  being  presumed  until  such  pre- 
sumption is  removed^  where  nothing 
appears  to  remove  the  presumption  it 
is  conclusive  for  the  purposes  of  the 
case.  Grant  Trust  &  Sav.  Co.  v.  Tuck* 
er  (1911)  49  Ind.  App.  346,  96  N.  E. 
487. 

Where  there  is  an  absolute  gift  in- 
ter vivos,  and  the  effect  of  the  delivery 
is  to  vest  a  present  title  in  the  donee, 
no  subsequent  act  of  the  donor,  such 
as  retaking  of  the  property  given,  can 
detract  from  the  title  which  has  al- 


ready vested  in  the  donee.  Goward 
V.  De  Cray  (1918)  —  Cal.  App.  — ,  176 
Pac.  66. 

« 

b.  Belin^Wiment  by  donor  of  Utle  and 
control  of  property^ 

1,  Evidence    Held    to    okow   relinqmUlh^ 

fncnt, 

(a)  In  general.    ^ 

In  order  to  constitute  a  valid  gift 
inter  vivos  of  personal  property  de- 
livered by  a  donor  to  a  third  person, 
with  instructions  to  deliver  it  to  the 
donee  at  the  death  of  the  donor,  there 
must  be  an  immediate  transfer  of  the 
title,  and  the  donor  must  relinquish 
all  present  and  future  right,  possea- 
sion,  dominion,  or  control  over  the 
property  given. 

Thus,  in  each  of  the  following  cases, 
the  evidence  was  held  to  be  sufficient 
to  show  that,  by  his  delivery  of  per- 
sonal properly  to  a  third  person  to  be 
delivered  to  the  donee  after  his  death, 
ttk%  donor  relinquished  all  present  and 
future  control,  poseeseion,  and  domin- 
ion over  the  property  given,  and  hence 
tliat  there  was  a  valid  gift  inter  vivos : 

Ruis  V.  Dow  (1896)  118  CaL  490,  46 
Pac.  867.  It  appeared  that  a  husband 
erecuted  an  instrument  conveying  all 
his  perspnal  property  to!  his  wife, 
which  instrument  was  subsequently 
delivered  to  the  cashier  of  a  bank, 
with  an  indorsement  on  the  envelop 
containing  it,  directing  that  at  his 
death  it  should  be  recorded. 

Coward  v.  De  Cray  (1918)  —  CSal. 
App.  — i  176  Pac.  66.  It  appeared  that 
a  donor  delivered  certain  certificates 
of  bank  stock  owned  by  her  and  in- 
dorsed to  her  niece,  to  her  attorney 
for  the  indorsee,  and  directed  him  to 
hold  them  until  her  death,  and  then 
to  give  them  to  the  indorsee.  Some  six 
weeks  later  she  procured  the  certM- 
cates  from  the  attorney  for  the  pur- 
pose of  surrendering  them  and  obtain- 
ing new  ones,  the  change  being  neces- 
sary, she  claimed,  because  the  bank 
intended  to  change  from  a  state  to  a 
national  bank,  and  she  stated  that 
when  the  change  was  made  she  would 
replace  the  certificates  with  the  attor- 
ney. This,  however,  she  did  not  do, 
but  kept  them  until  her  dea^h. 
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Wyble  V,  McPheterft  (18*^)  52 
398."  It  was  alleged  that  certain  bonds 
and  money  were,  in  the  lifetime  of 
the  donor,  delivered  by  him  to  the  de- 
fefidant,  with  directions  to  deliver 
them  to  the  donor's  children  on  his 
death,  and  that  the  defendant  received 
them,  and  agreed  to  execute  the  trust 
thus  reposed  in  him. 

Grant  •Trust  &  Sav.  Co.  v.  Tucker 
(1911)  49  Ind.  App.  345,  96  N.  E.  487. 
It  appeared  from  the  special  finding 
of  facts  that  the  donor,  the  owner  of 
certain  bonds,  inclosed  them  in  an  en- 
velop and  left  them  with  a  bank  for 
safe-keeping,  indorsing  on  the  envelop 
the  following:  "April  7,  1899.  In  case 
of  my  death  deliver  to  Cora  Breed.  H. 
S.  Mark," — and  delivered  the  package 
to  the  bank,  and  it  was  placed  in  its 
vault.  Thereafter  the  donor  procured 
additional  government  bonds,  and  in 
each  instance  he  directed  George  Web- 
ster, Jr.,  who  was  cashier  of  the  bank, 
to  place  the  bonds  in  the  envelop  with 
the  bonds  already  placed  therein, 
-to  which  he  referred  as  "Cora's  other 
bonds."  Webster  on  such  occasions 
asked  him  if  he  desired  to  continue 
his  previous  instructions,  to  .which  he 
replied,  in  substance,  that  he  did^  and 
on  each  occasion,  at  his  direction,  the 
cashier  indorsed  on  the  envelop  the 
following:  "May  5,  1905.  Renewed 
this  instruction.  G.  W.,  Jr."  "May  9, 
1906.  This  instruction  continued.  6. 
W.,  Jr."  "February  14,  1908.  This  in- 
struction continued.  G.  W.,  Jr."  All 
bonds  placed  in  the  envelop  on  April 
7, 1899,  and  those  subsequently  placed 
therein,  remained  continuously  in  the 
vault  of  the  Marion  Bank  and  its  suc^ 
cessor,  Marion  State  Bank,  until  after 
the  death  of  the  donor,  with  the  ex- 
ception that  on  one  occasion,  at  the 
donor's  request,  the  cashier  forward- 
ed to  Washington  a  portion  of  the 
registered  bonds,  to  have  an  error  in 
the  use  of  the  name  "Marks"  instead 
of  "Mark"  corrected.  After  such  cor- 
yection  had  been  made  the  bonds  were 
returned  directly  to  the  bank,  and 
again  placed  in  the  envelop  so  in- 
dorsed as  aforesaid.  The  vault  in 
which  the  package  containing  the 
bonds  was  kept  was  at  all  times  under 
the  exclusive  control  of  the  officers  of 
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the  bank>  aAd  was  used  by  them  for 
the  safe-keeping  of  the  funds  and 
valuable  papers  of  the  bank,  and  also 
the  papers  of  its  customers,  the  donor 
never  having  known  the  combination 
to  the  safe,  nor  eVer  having  any  means 
of  access  to  the  vault.  Webster  acted 
as  cashier  of  the  banks  during  all  the 
time  the  bonds  were  so  held  by  them, 
and,  at  the  request  of  the  donor,  when 
each  quarterly  instalment  of  interest 
fell  due  on  the  bonds  he  detached  the 
interest  coupons,  and  they  were  by  the 
donor  deposited  to  his  own  credit  in 
the  bank;  and  on  one  occasion  he 
caused  the  cashier  to  place  in  the  en- 
velop a  sum  of  money,  and  subsequent- 
ly called  for  and  received  it.  After 
April  7,  1899,  on  divars  occasions  and 
to  numerous  persons,  including  the 
husband  of  the  plaintiff,  and  to  other 
close  friends  and  business  acquaint- 
ances of  his,  the  donor,  in  substance, 
stated  that  he  had  given  the  bonds  in 
question  to  "Cora"  (meaning  the 
plaintiff) ;  and  on  different  occasions, 
while  the  bonds  were  in  the  keeping 
of  the  bank,  he  stated  to  the  husband 
of  the  plaintiff,  that  he  had  deposited 
the  bonds  with  the  bank  for  "Cora,'' 
-but  that  he  had  reserved  the  interest 
during  his  lifetime.  When  requested 
'by  the  donee's  husband.  Breed,  to  use 
the  bonds  in  purchasing  real  estate, 
he  replied  that  the  bonds  did  not  be^ 
long  to  him,  and  that  if  he  should 
make  an  arrangement  to  exchange 
them  for  the  real  estate  he  could  not 
put  the  real  estate  under  the  same 
conditions  that  the  bonds  were,  with- 
out making  an  absolute  deed;  that  he 
had  given  the  bonds  to  the  plaintiff, 
but  had  placed  them -in  the  bank  so 
they  would  be  easily  accessible  for 
the  clipping  of  the  coupons  from 
which  he  derived  enough  money  to  live 
on.  He  did  not  at  any  time  after  April 
7, 1899,  assert  ownership  of  the  bonds, 
or  seek  to  regain  possession  or  control 
of  them. 

Snyder  v.  Frank  (1913)  58  Ind.  App. 
301,  101  N.  E.  684.  It  appeared  that 
a  donor  executed  deeds  to  his  real  es- 
tate and  assigned  notes,  certificates  of 
deposit,  and  certificates  of  stock  in 
various  banks  and  other  corporations^ 
and  placed  these  in  separate  envelops 
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addressed  to  each  of  his  ehildrent  and 
then  deliTored  the  envelops  to  the 
cashier  of  a  bank  to  be  delivered  to 
his  children  after  his  death. 

Re  Podhajsky  (1908)  137  Iowa»  742, 
115  N.  W.  690.  It  appeared  that  the 
owner  of  certain  lots  executed  a  deed 
of  conveyance  thereof  to  his  wif e,  and 
placed  the  deed  in  the  hands  of  a  third 
person,  with  an  instrument  in  writing 
appointing  the  third  person  trustee 
and  directing  the  latter,  on  his  wife's 
paying  $1,000  to  the  latter  for  the 
property  so  deeded  to  her,  after  his 
death,  to  distribute  the  money  to  the 
beneficiaries  named  therein. 

Pyle  v^  East  (reported  herewith) 
ante,  885.  It  appeared  that  the  note 
in  suit  was  given  by  a  nephew  to 
his  uncle  as  part  of  the  purchase  price 
of  land  sold  by  the  latter  to  the  for- 
mer, the  latter  indorsing  and  signing 
an  agreement  on  the  back  of  the  note 
to  the  effect  that  it  was  to  be  void 
and  to  become  the  property  of  the 
nephew  on  the  uncle's  death.  The  in- 
strument was  then,  by  agreement  of 
the  parties,  placed  in  the  hands  of  a 
third  person  to  hold  and  collect  the 
interest  thereon  during  the  life  of  the 
payee,  and,  on  his  death,  then  to  sur- 
render or  deliver  it  to  the  maker. 

Meriwether  v.  Morrison  (1880)  78 
Ky.  572.  The  undisputed  facts  were 
as  follows:  The  owner  of  certain 
pr<Hnissory  notes  indorsed  them  as  f  ol* 
lows:  '1  transfer  the  within  note 
as  a'  gift  to  Miss  Agnes  Morrison."  He 
told  the  donee  of  the  fact,  and  gave 
the  notes  to  his  nephew,  directing  the 
latter  to  put  them  back  in  his  (the 
donor's)  desk,  and  after  his  death  to 
give  them  to  the  donee. 

Burge  V.  Burge  (1903)  25  Ky.  L. 
Rep.  979,  76  S.  W.  873.  It  appeared 
that  a  father,  a  few  days  before  his 
death,  gave  a  third  person  a  certifi- 
cate for  $600,  directing  the  latter  to 
use  $300  of  it  for  the  purpose  of  pay- 
ing the  expenses  of  hi^  last  illness  and 
his  funeral  expenses,  and  to  pay  the 
remaining  $300  to  his  son. 

Davis  V.  Ney  (1878)  125  Mass.  590, 
28  Am.  Rep.  572.  It  appeared  that  a 
depositor  assigned  her  deposits  and 
delivered  her  bank  books  to  the  treas- 
urer of  the  bank  on  the  agreement 


that  he  was  to  draw  for  her  whatever 
she  wanted  during  her  lifetime,  and 
to  pay  the  balance,  if  any,  left  at  her , 
deaths  to  her  son.  >  ,  ^ 

Scrivens  v.  North  Easton  Sav.  Bank , 
(1896)  166  Mass.  255,  44  N.  E.  251.  It 
appeared  that  a  father  deposited  a 
sum  of  money  in  the  h&vkf  telling  the 
treasurer  that  he  wanted  his  son  to 
have  it  after  his  death,  and  on  the 
bank  book  an  entry  was  made  stating 
that  the  account  was  ''payable,  in  case 
of  my  death,"  to  the  son.  About  four 
months  after  the  deposit  was  made, 
the  father  handed  the  book  to  his 
son,  and  told  him  to  take  it  and  keep 
it  safe.  The  son  took  the  book,  looked 
it  over,  saw  what  it  was  but  handed 
it  back,  saying  that  he  would  leave  it 
there  until  called  for.  On  several  oc^ 
casions  thereafter  the  father  told  him 
that  when  he  wanted  the  money  he 
could  have  it. 

.  INNES  V.  POTTEB  (reported  here- 
with) ante,  896.  It  appears  that  the 
donor,  ^fter  stating  that  he  wanted  to 
leave  a  certain  amount  of  property 
to  his  daughter,  took  a  certificate  of 
stock,  inclosed  in  it  an  absolute  as- 
signment to  her,  and  wrote  a  letter 
to  her  in  which  he  stated  that  he  had 
transferred  this  stock  to  her.  The 
certificate,  with  the  indorsement  on  it, 
and  this  letter,  he  inclosed  in  an  en- 
velop, securely  sealed  it,  and  indorsed 
l^ereon  the  following:  ''The  certifi- 
cate No.  1  for  1,000  m  shares  to  be 
sent  by  registered  letter  to  H.  Maroia 
Potter  if  not  present,  or  handed  to 
her,  taking  her  receipt  for  the  same. 

.    These  certificates  to  be  held 

by  J.  A.  Casey  and  delivered  to  the 
above  parties  only  in  case  of  the  death 
of  Warren  Potter."  He  then  deliv- 
ered it  to  the  trustee  named,  who  kept 
it  until  after  the  donor's  death,  the  lat- 
ter never  having  exercised  or  attempt- 
ed to  exercise  any  control  over  the 
stock  while  in  the  trustee's  hands. 

Greene  v.  Tulane  (1893)  52  N.  J. 
Eq.  169,  28  Atl.  9.  It  appeared  that 
tiie  owner  of  certain  bonds  deposited 
them  with  a  third  person  and  at  the 
same  time  handed  to  the  latter  a 
paper  signed  by  himself,  stating  that: 
"Having  deposited  ^n  the  hands  of 
[naming    the    person]    three    $1,000 
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bonds  of  the  state  of  New  Jersey,  1 
hereby  authorize  and  direct  him,  in 
case  of  my  death,  to  deliver  said  bonds 
to  [the  donees  named],  to  be  equally 
divided  between  them." 

Langworthy  v.  Crissey  (1894)  10 
Misc.  450,  31  N.  Y.  Supp.  85,  affirmed 
in  (1895)  92  Hun,  608,  36  N.  Y.  Supp. 
1127.  It  appeared  that  a  donor  de- 
livered a  promissory  note  to  a  third 
person,  without  indorsing  it,  and  di- 
rected the  latter  to  take  care  of  it,  and 
when  she  died  to  give  it  to  the  donee. 

Blanchard  v.  Sheldon  (1871)  43  Vt. 
512.  It  appeared  that  the  donor  de- 
livered to  the  defendant  $300,  and  took 
from  him  the  following  instrument  in 
writing :  "For  value  received  I  prom- 
ise to  pay  Aurilla  Ballou  $300,  with: 
annual  interest,  if  she  called  for  it  be- 
fore she  deceased;  if  not,  to  be  paid 
to  Daniel  M.  Blanchard  by  her  order. 
Henry  L.  Sheldon.  Miranda  Hines. 
January  12,  1867.'^  She  put  the  in- 
strument with  her  other  papers  and 
kept  it  awhile,  but  before  her  decease 
sent  it  with  her  other  papers  in  a  box 
to  defendant,  who  retained  them  in 
his  custody  till  after  her  decease. 

(h)    Beservation  of  life  interest  hy  donor. 

Where  there  has  been  an  absolute 
and  completed  gift  of  personal  prop- 
erty to  a  third  person  to  be  delivered 
to  the  donee  after  the  donor's  death, 
the  fact  that  the  donor  has  reserved 
to  himself  during  his  lifetime  the 
earnings  of  the  property,  such  as  the 
interest  on  bank  deposits,  or  the  divi- 
dends on  stock,  will  not  show  such  a 
failure  to  relinquish  dominion  and 
control  over  the  property,  as  will  de- 
feat a  gift  inter  vivos,  otherwise  valid. 

Alabama. — ^Robertson  v.  Robertson 
(1905)  147  Ala.  811,  3  L.R.A.(N.S.) 
774,  40  So.  104,  10  Ann.  Cas.  1051. 

Arkansas.  —  Smith  v.  Youngblood 
(1900)  68  Ark.  255,  58  S.  W.  42. 

Illinois. — Seavey  v.  Seavey  (1888) 
80  111.  App.  625. 

Indiana. — Grant  Trust  &  Sav.  Co.  v. 
Tucker  (1911)  49  Ind.  App.  345,  96 
N.  E.  487. 

Iowa. — Larimer  v.  Beardsley  (1905) 
130  Iowa,  706,  107  N.  W.  985;  Tucker 
V.  Tucker  (1908).  138  Iowa,  344,  116 
N.  W.  119;  Jones  v.  Nicholas  (1911) 


151  Iowa,  862,  130  N.  W.  126;  Pyle  v. 
East  (reported  herewith)  ante,  885. 

Michigan. — Hagerman  v.  Wigent 
(1896)  108  Mich.  192,  65  N.  W.  756. 

New  Jersey.  —  Green  v.  Tulane 
(1893)  52  N.  J.  Eq.  169,  28  Atl.  9. 

Utah.— Woolley  v.  Taylor  (1914)  45 
Utah,  227,  144  Pac.  1094. 

See  also  Abegg  v.  Hirst  (1909)  144 
Iowa,  196, 138  Am.  St.  Rep.  285,  122  N. 
W.  838.  Compare  Baker  v.  Baker 
(1914)  123  Md.  32,  90  Atl.  776,  set  out 
at  length  infra,  in  subdivision  I.  b» 
2,  "Evidence  held  not  to  show  re- 
linquishment;" Re  Soulard  (1897)  141 
Mo.  642,  43  S.  W.  617. 

The  test  seems  to  be  whether  any 
interest  in  the  property  itself  has  been 
retained,  as  distinguished  from  the 
mere  use  or  enjoyment.  Tucker  v. 
Tucker  (1908)  138  Iowa,  344,  116  N. 
W.  119;  Jones  v.  Nicholas  (1911)  151 
Iowa,  362,  130  N.  W.  125. 

In  Robertson  v.  Robertson  (Ala.) 
supra,  it  appeared  that  a  donor  gave 
by  a  written  agreement  certain  bonds 
to  a  trustee,  charging  the  trustee  with 
the  payment  to  him  of  the  interest  on 
the  bonds  for  his  life,  and  directing 
that  on  his  death  they  should  be  de* 
livered  to  persons  named.  It  was  held 
that  this  was  an  irrevocable  disposi* 
tion  of  the  property  conveyed  by  the 
assignment,  by  which  the  title  passed 
immediately  out  of  the  grantor,  and 
was  not  testamentary  in  its  character 
as  against  the  wife. 

In  Green  v.  Tulane  (1893)  52  N.  J. 
Eq.  169,  28  Atl.  9,  it  appeared  that  the 
owner  of  certain  bonds  deposited  them 
with  a  third  person,  and  at  the  same 
time  handed  to  the  latter  a  paper 
signed  by  himself,  stating:  "Having 
deposited  in  the  hands  of  [naming 
the  person]  three  $1,000  bonds  of  the 
state  of  New  Jersey,  I  hereby  author- 
ize and  direct  him,  in  case  of  my 
death,  to  deliver  said  bonds  to  [the 
donees  named]*  to  be  equally  divided 
between  them."  It  was  held  that  the 
delivery  of  the  bonds  to  the  third  per- 
son invested  the  latter  with  the  title 
at  law  to  them,  and  put  it  in  the  lat- 
ter's  power  to  dispose  of  them  and 
make  title  to  them  without  any  fur- 
ther act  on  the  part  of  the  donor.  The 
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dodor  having:  died  wfHiout  resundiiig 
poBsession  of  the  bonds,  or  hUTiiisr  re- 
voked hito  dh*ection  in  writinip  that 
th^  should  be  delivered  to  the  bene- 
fleiaries  named,  it  was  held  ^at  the 
irift  was  complete,  and  the  donees 
were  entitled  to  the  subject  of  it.  The 
court  also  held  that  the  mere  fact  that 
the  third  person  paid  the  donor  the 
interest  that  accrued  on  the  bonds  np 
to  the  latter's  death  went  no  further 
than  to  show,  prima  facie,  that  he  held 
the  bonds  for  the  donor's  benefit  dur- 
ing his  lifetime,  but  did  not  contradict 
the  donor's  declaration  in  writing  as 
to  who  were  to  be  the  cestuis  que  trust 
of  the  bonds  at  and  after  his  death. 

In  Grant  v.  Trust  &  Sav.  Co.  v.  Tuck- 
er (1911)  49  lnd«  App.  845,  96  N.  E. 
487,  it  appeared  that  a  donor  delivered 
certain  bonds  to  a  bank,  to  be  deliv- 
ered to  the  donee  after  his  death,  but 
reserved  to  himself  the  interest  accru- 
ing thereon  during  his  lifetime.  The 
court  held  that  the  fact  that  the  bonds 
were  under  the  control  of  the  donor 
to  the  extent  of  enabling  him  to  ob- 
tain the  interest  coupons  as  they  ma- 
tared,  was  hot  inconsistent  with  the 
Idea  tiiat  the  bank  held  the  bends  as 
tanisle  for  the  donee^  and  that  the 
owner  had  unconditionally  parted 
with  the  control  and  ownership  there- 
of, but  only  tended  to  show  that  the 
bank  was  also  trustee  for  the  donor 
for  the  purpose  of  securing  to  him 
the  interest  thereon  during  his  life- 
time, and  which  he  had  reserved  to 
himself.  The  court  held  that  if  he 
desired  to  retain  the  interest  during 
his  lifetime  and  to  give  to  the  donee 
the  principal  of  the  bonds,  with  inters 
est  thereon  after  his  death,  the  bank 
could  consistently  act  as  trustee  for 
both  the  donor  and  the  donee  for  the 
accomplishment  of  the  ends  in  view. 
.  In  Seavey  v.  Seavey  (1888)  80  IlL 
App.  626,  it  appeared  that  a  father 
indorsed  certain  notes  and  delivered 
them  to  his  son,  who  in  effect  retained 
possession  thereof  until  the  donor's 
death,  for  the  benefit  of  the  donee's 
daughters.  The  donor  reserved  the 
right  to  have  the  interest  accruing  on 
the  notes,  or  so  much  as  he  should 
need  for  support  during  his  natural 
life,  and  at  his  death  the  notes  were 


to  be  delivered  to  and  divided  between 
the  beneficiaries.  It  was  held  that  the 
trial  court  did  not  err  in  holding  that 
the  disposition  of  the  notes  was  a  valid 
gift  inter  vtvoe^ 

In  Smith  v.  Youngblood  .  (1900)  68 
Ark.  256,  68  S.  W.  42,  the  lower  court 
found  that  the  donor  gave  to  the  de- 
fendant a  sum  of  money  for  the  plain- 
tiffs, to  be  held  by  him  for  them  for 
and  during  the  term  of  the  donor's 
natural  life,  and  to  be  paid  over  to  the 
plaintiffs  in  equal  proportions  at  her 
death,  the  donor  reserving  the  inter- 
est for  her  life  for  the  support  and 
maintenance  of  herself  and  the  plain- 
tiffs. The  evidence  supporting  this 
finding,  the  court  held  the  following 
principle  of  law  was  applicable:  'The 
delivery  of  property  to  a  third  person 
as  trustee  for  the  donee,  and  not  as 
the  agent  of  the  donor,  where  the  lat^ 
ter  relinquishes  all  dominion  of  the 
property  to  the  trustee  for  the  pur- 
poses of  the  trust,  is  a  sufficient  de- 
livery to  complete  the  gift,  which  in 
such  case  is  not  revoked  by  the  subse- 
quent death  of  the  donor  before  the 
property  has  been  actually  delivered  to 
the  donee.  And  tiie  validity  of  the 
gift  is  not  afl(»cted  by  the  fact  that 
the  trustee  is  not  to  deliver  the  prop- 
erty to  the  donee  until  after  the 
donor's  death.''  The  court  stated  that 
the  transaction  as  shown  constituted 
a  gift  inter  vivos. 

In  Ptle  v.  East  (reported  herewith) 
ante,  885,  the  note  in  suit  was  given 
by  a  nephew  to  his  uncle  as  part 
of  the  purchase  price  of  land  sold 
by  the  latter  to  the  former,  the  lat- 
ter indorsing  and  signing  an  agree- 
ment oil  the  back  of  the  note  to  the 
effect  that  it  was  to  be  void  and  to  be- 
come the  property  of  the  nephew  on 
the  uncle's  death.  The  instrument 
was  then,  by  agreement  of  the  par- 
ties, placed  in  the  hands  of  a  third 
person  to  hold  and  collect  the  interest 
thereon  during  the  life  of  the  payee, 
and,  on  his  death,  then  to  surrender  or 
deliver  it  to  the  maker.  The  court 
held  that,  the  evidence  sufficiently  es- 
tablishing these  facts  and  that  the 
uncle  retained  to  himself  no  interest 
therein  or  control  thereof  except  to 
demand  and  receive  the  interest,  the 
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deposit  of  the  note  in  the  third  peiv 
son's  hands  was,  in  legal  effect,  a  de- 
livery sufficient  to'  validate  the  trana- 
action. 

In  Hagerman  v.  Wigent  (1896)  108 
Mich.  192,  65  N.  W.  756,  it  appeared 
that  the  donor  frequently  expressed 
her  intention  of  giving  the  donees  a 
mortgage  executed  by  them  to  her, 
stating  that  she  only  expected  and  de^ 
sired  to  recover  interest  on  it  while 
she  lived.  To  effectuate  this  inten- 
tion, she  delivered  the  mortgage  to  her 
husband,  with  instructions  to  deliver 
it  to  the  donees  after  her  death.  It 
was  held  that  this  was  a  sufficient  de- 
livery to  constitute  a  valid  gift  inter 
vivos. 

In  Larimer  v.  Beardsley  (1905)  180 
Iowa,  706,  107  N.  W.  985,  it  appeared 
that  a  donor  delivered  to  the  defend- 
ant, his  attorney,  a  certificate  of  na^ 
tional  bank  stock,  assigning  the  same 
to  him  as  trustee,  with  the  oral  agree- 
ment that  the  defendant  should  hold 
the  same  aa  trustee  until  the  death  of 
the  donor,  when  the  stock  was  to  be 
equally  divided  between  the  defend- 
ant and  the  donee,  with  a  reservation 
to  the  donor  during  his  lifetime  of  the 
right  to  use*  the  dividends  from  the 
shares  of  stock.  Later  the  donor 
wrote  a  letter  to  the  defendant,  ex<- 
pressing  in  definite  terms  the  purpose 
of  the  assignment  previously  made. 
Later  still,  he  wrote  a  letter  to  the 
donee,  to  whom  he  was  engaged  to  be 
married,  in  which  he  related  the  fact 
that,  after  having  had  an  attack  of 
pneumonia,  he  had,  when  sufficiently 
recovered  to  get  about,  made  an  as- 
signment to  her  for  $5,000  of  the  stock, 
and  left  it  in  the  hands  of  the  defend- 
ant with  instructions  to  surrender  the 
stock  to  the  bank  and  have  new  stock 
issued  to  the  donee  in  her  name,  and 
to  send  the  same  to  her  in  case  of  his 
death.  The  donor  and  donee  subse- 
quently entered  into  an  antenuptial 
contract,  wherein  it  was  stipulated 
that  the  donor  should  pay  the  donee 
on  demand  $15,000,  and  the  donee,  in 
consideration  of  the  promise  and  pay*- 
ment,  relinquished  all  her  claims  and 
demands  on  all  other  real  or  personal 
property  of  the  donor.  Subsequently, 
and  after  the  marriage  of  the  donor 


and  donee,  a  new  certificate  of  stock 
was  issued  for  reasons  not  indicating 
any  change  of  relations  between  the 
parties,  and  was  held  by  the  defend- 
ant as  a  substitute  for  the  original  cer- 
tificate. It  was  held  that  facts  showed 
that  the  gift  became  effectual  as  a 
completed  gift  inter  vivos  by  the  un- 
conditional assignment  and  delivery 
of  the  certificate  of  stock  to  the  de- 
fendant as  trustee,  and  that  the  sub- 
sequent antenuptial  contract  could 
Ttot  operate  by  its  terms  as  a  waiver  or 
relinquishment  thereof  on  the  part  of 
the  donee. 

In  Tucker  v.  Tucker  (1908)  188 
Iowa,  344,  116  N.  W.  119,  It  appeared 
that  a  donor  deposited  two  sums  of 
$4,500  in  a  bank,  the  second  sum  two 
months  after  the  first,  receiving  cer- 
tificates of  deposit  from  the  bank, 
bearing  interest  on  return  after  the 
lapse  of  a  year.  The  cashier  of  the 
bank  testified-  that  some  time  later,  at 
the  donor's  request,  he  called  at  the 
latter's  house  and  wrote  across  the 
back  of  the  first  certificate,  "Pay  to 
George  F.  Tucker,"  and  on  the  back 
of  the  last,  "Pay  to  John  A.  Tucker" 
(sons  of  the  donor),  and  signed  each 
indorsement.  As  Greorge  was  then  out 
of  the  state,  he  handed  the  one  in- 
dorsed to  him  to  John,  with  the  re- 
quest that  the  latter  take  care  of  it 
for  his  brother,  and  John  placed  it 
in  a  safety  box  in  the  bank,  where  it 
remamed  until  a  year  later,  when  the 
donor  removed  it  therefrom,  and,  in 
order  to  draw  the  interest  thereon, 
surrendered  it  to  the  bank.  The  bank 
issued  another,  which  was  placed  in 
the  safety  box,  where  it  remained  un- 
til the  donor's  death.  The  same  pro- 
cedure was  followed  with  respect  to 
obtaining  the  interest  on  the  second 
certificate.  The  court  held  that  the 
evidence  showed  a  valid  gift  inter 
vivos,  saying:  "The  intention  that  his 
sons  should  have  them,  and  that  in 
executing  the  assignments  thereof, 
and  their  manual  delivery  with, such 
assignments  to  John  A.  Tucker  with 
the  expressed  purpose  of  giving  them, 
leaves  no  escape  from  the  conclusion 
that  the  gifts  were  consummated.  If 
the  certificates  of  deposit  were  sur- 
rendered, this  was  the  sole  object  of 
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complying  with  the  requirements  of 
the  bank  in  procuring  the  interest. 
They  were  evidences  of  the  funds  in 
the  bank  which  then  belonged  to  the 
sons,  and  their  title  thereto  was  not 
affected  by  the  substitution  of  other 
certificates  without  their  consent. 
The  second  certificate  indorsed  •  to 
John  was  like  the  first,  save  in  the 
matter  of  date,  but  the  certificate  is- 
sued in  the  place  of  that  assigned  to 
George  was  payable  'to  order  of  A.  C. 
Tucker,  or  to  George  F.  Tucker  in  case 
of  death  of  A.  C.  Tucker.'  Neither 
George  nor  the  person  in  whose  care 
the  certificate  had  been  left  was  con- 
sulted as  to  this  change,  and  the  evi- 
dence is  conclusive  that  it  was  made 
only  to  enable  the  donor  to  draw  his 
interest,  and  without  any  purpose  on 
the  part  of  deceased  to -revoke  the  gift 
or  assert  title  to  the  fund.  After  the 
fund  had  passed  irrevocably  to 
George,  it  is  idle  to  contend  that  the 
donor  could  acquire  it  again  without 
some  act  of  the  donee  indicating  a 
purpose  to  revest  him  therewith." 

In  Jones  v.  Nicholas  (1911)  151 
Iowa,  862,  180  N.  W.  125,  the  facts 
were  as  follows :  The  donor  deposited 
$1,000  in  a  bank  to  be  held  and  used 
for  the  benefit  of  the  donee,  and  de- 
clared at  the  time  of  the  deposit,  and 
frequently  thereafter,  that  she  wished 
the  deposit  to  vest  in  the  donee,  pay- 
able to  her  at  the  donor's  death,  with- 
out any  reservation  whatsoever,  save 
as  to  the  interest  on  the  money.  .A 
certificate  of  deposit  was  issued  by 
the  bank  for  that  amount,  payable  to 
the  donor,  and,  in  the  event  of  her 
death,  to  the  donee,  the  principal  being 
deposited  for  the  benefit  of  the  donee, 
interest  thereon  being  payable  to  the 
donor,  and  the  principal  payable  to 
the  donee  at  the  death  of  the  donor, 
but  the  certificate  of  deposit  was  never 
delivered  to  the  donee.  Subsequently 
the  donor  directed  her  attorney  in 
fact  to  cash  the  certificate  made  pay- 
able to  the  donee,  and  told  him  to  use 
the  money  as  he  saw  fit,  preferably, 
however,  investing  it  in  the  purchase 
of  a  lot  for  a  granddaughter.  It  was 
held  that  the  evidence  established  an 
irrevocable  voluntary  trust  or  gift  in 
favor  of  the  donee,  which  the  subse- 


quent acts  of  the  settlor  or  trustee 
could  not  affect. 

In  Abegg  v.  Hirs!  (1909)  144  Iowa, 
196,  188  Am.  St.  Rep.  286,  122  N.  W. 
888,  the  question  was  whether  the  as- 
signment of  a  note  and  mortgage  to 
a  husband  and  wife  jointly,  and  the 
delivery  of  the  instruments  to  him, 
and  the  subsequent  retention  thereof 
in  his  possession  during  his  lifetime, 
accompanied  by  the  collection  of  the 
interest  thereon  by  him,  apparently  in 
his  own  right,  showed  a  gift  of  a  one- 
half  interest  therein  to  his  wife.  The 
court  stated  that,  had  the  assignment 
been  to  the  wife,  accompanied  by  de- 
livery to  a  trustee  to  hold  for  the  wife 
until  her  husband's  death,  collecting 
the  interest  in  the  meantime  for  the 
benefit  of  the  husband,  there  would 
have  been  no  doubt  as  to  the  complete 
consummation  of  the  gift;  for  knowl- 
edge of  such  a  gift,  purely  beneficial, 
need  not  have  been  shown  to  have  been 
brought  home  to  the  donee  during  the 
lifetime  of  the  donor,  and  it  was  im- 
material that  there  was  a  postpone- 
ment of  the  time  of  enjoyment  of  the 
property  until  after  the  donor's  death. 

In  the  case  of  Re  Soulard  (1897)  141 
Mo.  642,  48  S.  W.  617,  it  appeared  that 
a  donor  executed  an  instrument  in 
writing  which  provided  in  part  as  fol- 
lows: 'I  hereby  give  to  [the  donees 
named]  the  following  described  notes 
and  bonds,  or  any  reinvestment  of  the 
principal  of  the  same  that  may  be 
hereafter  made,  .  .  .  reserving, 
however,  for  my  own  use  during  my 
life,  the  income  or  interest  from  said 
notes,  and  restraining  them  from  mak- 
ing any  disposition  of  the  principal 
of  said  notes  during  my  life,  and  also 
reserving  the  right  to  reinvest  any 
money  from  the  payment  of  these 
notes  as  to  me  may  seem  fit."  This  in- 
strument, and  also  the  notes  and 
bonds,  were  delivered  to  one  of  the 
donees,  who  also  acted  as  agent  for 
the  donor  under  a  power  of  attorney, 
on  the  understanding  "that  he  would 
not  have  any  of  the  income,  or  any- 
thing of  that  sort,  during"  the  donor's 
life.  The  interest  on  the  notes  and 
bonds  was  collected  by  the  donor  or 
his  agent  until  his  death.  Several  of 
the  notes  matured  during  the  life- 
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time  of  tlie  donor,  and  they  were  col- 
lected, and  the  proceeds  thereof  rein- 
vested,  under  thc^  direction  of  him- 
self or  his  agent.  It  was  held  that 
though  the  evidence  showed  a  deliv- 
ery of  the  notes  and  bonds  to  one  of 
the  donees,  who  was  also  the  agent  of 
the  donor,  and  also  a  clearly  expressed 
intention  to  give  them  to  the  donees 
named,  yet  the  transaction  did  not 
amount  to  an  executed  gift,  under  the 
rules  of  law  applicable  to  gifts  inter 
vivos.  The  court  held  that  the  trans- 
fer to  the  donees  was  not  absolute  and 
unqualified;  that  the  right  of  control 
reserved  by  the  donor  was  inconsistent 
with  absolute  ownership  by  the  donees, 
the  latter  taking  no  present,  uncon- 
ditional title  to  the  notes  so  long  as 
the  donor  retained  control  over  them 
and  their  proceeds;  and  that  it  was 
clear  that  the  donor  intended  that  the 
gift  should  not  become  perfect  until 
his  death. 

Where  there  has  been  a  completed 
gift,  the  mere  fact  that  naked  pos- 
session has  been  acquired  by  the  donor 
for  the  temporary  purpose  of  enjoy- 
ing the  use  thereof  only,  as  for  the 
collection  of  interest  on  deposits  in  a 
bank,  or  the  dividends  on  stock  there- 
in, without  intent  to  reinvest  himself 
with  the  title,  will  not  disturb  it. 
Tucker  v.  Tucker  and  Jones  v.  Nicho- 
las (Iowa)  supra;  Woolley  v.  Taylor 
(1914)  45  Utah,  227,  144  Pac.  1094, 

In  Woolley  v.  Taylor  (Utah)  supra, 
it  appeared  that  a  donor  indorsed  in 
blank  certain  stock,  placed  them  in  an 
envelop,  indorsed  thereon  a  descrip- 
tion of  its  contents,  stating  the  num- 
ber and  kind  of  .shares  of  stock,  and 
that  they  were  the  property  of  his 
daughter,  naming  her,  signed  the  in- 
dorsement, and  delivered  the  envelop 
containing  the  stock  to  his  banker, 
with  directions  to  deliver  it  to  his 
daughter  after  his  death.  He  similar- 
ly placed  other  shares  of  stock  in  an- 
other envelop,  with  similar  indorse* 
ments,  and  delivered  it  also  to  the 
banker,  with 'directions  that  it  be  de- 
livered after  his  death  to  his  son. 
Because  the  father  directed  the  bank- 
er not  to  deliver  the  stock  to  his 
daughter  until  ,  after  the  father's 
death;  because .he»  after  be  had  deliv- 


ered it  to  the  banker,  and  until  his 
death,  collected  and  used  the  divi-^ 
dends  paid  on  the  stock;  because, 
when  changes  were  made  in  one  of 
the  companies  and  new  certificates 
were  issued  for  old,  he  took  the  stock 
from  the  envelops,  exchanged  it  and 
replaced  it  with  the  new^ — ^the  claim 
was  made  of  nondelivery  of  the  stock 
and  want  of  a  sufiicient  transfer  be- 
yond the  control  and  dominion  of  the 
father,  and  hence  that  there  was  no 
consuminated  gift  inter  vivos.  It  was 
held,  however,  that  the  evidence 
showed  that  the  father,  the  donor, 
when  he  delivered  the  stock  to  the 
banker,  made,  an  unconditional  deliv- 
ery and  parted  with  all  present  and 
future  control  and  dominion  over  the 
property.  It  was  held  that  the  ex- 
change of  the  stock  was  made  neces- 
sary by  a  change  in  the  company,  and 
that  the  donor's  action  was  but  to  pro- 
tect and  safeguard  the  property,  and 
neither  that,  nor  the  fact  that  after 
delivery  he  collected  and  used  the 
dividends  on  the  stock,  was  incon- 
sistent with  an  absolute  delivery  and 
parting  of  title. 

2,  Evidence  held  not  to  show  relinquish' 

wient. 

In  each  of  the  following  cases,  the 
evidence  was  held  to  be  insufficient  to 
show  an  absolute  and  unconditional 
delivery  of  personal  property  by  a 
donor  to  a  third  person,  to  be  deliv- 
ered to  the  donee  after  the  former's 
death,  the  donor  having  retained 
dominion  and  control  over  the  prop- 
eity  given,  and  hence  that  there  was 
no  valid  gift  inter  vivos: 

Taylor  v.  Harminson  (1899)  179  111. 
137,  63  N.  E.  584,  affirming  (1898)  79 
111.  App.  380.  It  appeared  that  the 
owner  of  certain  notes  had  them  re- 
newed in  his  name,  and  then,  divid- 
ing them  into  five  lots,  put  them  in  five 
separate  envelops,  and  had  the  names 
of  his  children  severally  written  on 
the  envelops,  but  did  not  indorse  or 
assign  the  notes.  He  then  handed 
them  to  a  third  person,  telling  the 
latter  that  he  wanted  to  make  the  lat- 
ter their  custodian,  and  "if  anything 
happened  to  him,  and  he  was  plant- 
ed," he  wanted,  the  custodian  to  de- 
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liver  them  in  person^  tellinsT  the  ehil- 
dren  that  the  gift  was  from  the  donor. 
It  also  appeared  that  when  the  donor 
was  askedp  whm  he  had  ttie  notes 
renewed,  why  he  did  not  have  them 
made  payable  to  the  children,  his  re- 
ply was  that  he  did  not  wish  to  do 
so;  that  he  might  live  during  the  life 
of  the  notes,  and  then  might  want  to 
collect  the  notes  or  the  interest  on 
them.      • 

Trustees  of  Permanent  Fund  v. 
Hall  (1892)  48  111.  App.  536.  It  ap- 
peared that  a  donor  procured  from  a 
missionary  convention,  a  blank  form 
for  a  note,  for  the  paymetnt  of  money 
to  it.  ThJa  he  signed,  but. instead  of 
delivering  it  to  the  convention  as  a 
binding  obligation,  he  deposited  it 
with  one  who  was  to  act  for  him^  and 
retain  it  daring  his  lifetime.  To  the 
same  effect  see  Foreign  Christian 
Missionary  Soc;  v.  Hall  (1892)  48  IlL 
App.  546.  ^ 

Smith  V.  Ferguson  (1888)  90  Ind. 
229,  46  Am.  Rep.  216»  It  appeared 
that  the  owner  of  certain  promissory 
notes  delivered  them  to  the  defendant, 
directing  him  to  take  them  and  do  the 
best  he  could  with  them,  and  to  fur- 
nish her  with  what  means  she  needed 
to  live,  and,  after  death,  to  pay  her 
debts  and  erect  a  monument  for  her, 
and  to  give  what  was  left  to  the  de- 
fendant's wife. 

Augusta  Sav.  Bank  v.  Fogg  (1890) 
82  Me.  588,  20  Atl.  92.  The  evidence 
showed  that  a  testator  retained  pos- 
session of  his  bank  book,  represent- 
ing a  deposit  made  in  his  sister's  as 
well  as  in  his  own  name,  and  which 
it  was  his  intention  should  become 
her  property,  until  a  few  days  before 
he  died.  He  then  delivered  the  key 
of  a  trunk  containing  the  book  to  the 
executor  named  in  his  will,  for  his 
sister,  ''at  his  decease." 

Jones  V.  Crisp  (1908)  109  Md«  30, 
71  Atl.  615.  It  appeared  that  the 
following  entry  was  made  on  a  book 
of  deposit  of  the  savings  department 
of  the  bank  at  the  time  the  deposit 
was  made:  "Frederica  Crisp,  in  case 
of  death  payable  to  Evan  Jones." 
Mrs.  Jones»  the  wife  of  the  person  to 
whom  the  money  was  payable  on -the 
death  of  the  depositor,  testified  that 


Mrs.  Crisp  brought  the  book  to  her 
house,  and  had  her  sew  it  in  a  muslin 
bag,  and  that  she  then  gave  the  book 
to  her  husband. 

Baker  v.  Baker  (1914)  123  Md.  32, 
90  Atl.  776.  The  evidence  did  not 
show  whetKer  the  money  in  suit  was 
actually  drawn  and  redeposited,  or 
whether  the  change  in  the  account 
was  made  by  writing  the  names  of  the 
children  and  the  respective  amounts 
to  be  paid  to  them  above  the  entry 
of  their  parents'  names,  and  adding 
the  wordB»  ''payable  at  our  death  to 
above  children."  The  evidence  did 
show,  however,  that  the  intention  of 
the  parents-  was  to  reserve  for  them- 
selves the  interest  on  the  deposits 
during  their  lives  and  the  life  of  the 
survivor,  and,  at  the  death  of  the  sur- 
vivor, that  the  money  should  be  paid 
by  the  bank  to  the  persons  named  in 
the  deposit  books,  as.  therein  indi- 
cated; and  also  that  the  father  kept  / 
the  hank  books  and  collected  the  inter- 
est during  his  life. 

Sherman  v.  New  Bedford  Five  Cents 
Sav.  Bank  (1885)  138  Mass.  581.  It 
appeared  that  a  deposit  was  entered 
by  the  supposed  donor  to  the  credit  of 
the  donee  church,  and  the  pass  book 
was  in  its  name,  the  following  condi- 
tion being  annexed:  "Interest  to  be 
paid  on  order  of  Urial  Sherman  [don- 
or], Princip^  to  be  drawn  by  board 
of  managers  of  said  church  after  de- 
cease of  Urial  Sherman."  The  de- 
positor retained  the  pass  book,  and 
never  informed  the  donee  of  the  de- 
posit. 

Bailey  v;  New  Bedford  InsL  for  Sav. 
(1906)  192  Mass.  564,  116  Am.  St. 
Bep.  270,  78  N.  E.  648.  It  appeared 
that  at  the  thne  the  donor  deposited 
a  sum  of  mon^  in  the  bank,  she  made 
a  written  statement  to  the  effect  that 
the  deposit  was  to  be  paid  to  her  if 
she  lived,  but  in  case  of  her  death  it 
was  to  be  payable  to  a  person  named. 

Re  Soulard  (1897)  141  Mo.  642, 
48  S.  W.  617.  It  appeared  that  a 
donor  executed  an  instrument  in 
writing,  which  provided,  in  part,  as 
follows :  "I  hereby  give  to  [the  donees 
named]  the  following  described  notes 
and  bonds,  or  any  reinvestment,  of  the 
.principal  of  the  same  that  taay  be 
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hereafter  made,  .  .  .  reservinsr, 
however,  for  my  own  use  during  my 
life,  the  income  or  interest  from  said 
notes,  and  restraining  them  from  mak- 
ing any  disposition  of  the  principal 
of  said  notes  during  my  life,  and  al- 
so reserving  the  right  to  reinvest  any 
money  from  the  pajrment  of  these 
oKKtes-'asto  nie  may  seem  fit."  This 
instrument,  and  also  the  notes  and 
bonds,  were  delivered  to  one  of  the 
donees,  who  also  acted  as  agent  for 
the  donor  under  a  power  of  attorney, 
on  the  understanding  "that  he  would 
not  have  any  of  the  income,  or  any- 
thing of  that  sort,  during"  the  don- 
or's life.  The  interest  on  the  notes 
and  bonds  was  collected  by  the  donor 
or  his  agent  until  his  death.  Sev- 
eral of  the  notes  matured  during  the 
lifetime  of  the  donor,  and  they  were 
collected  and  the  proceeds  thereof  re- 
invested, under  the  direction  of  him- 
lielf  or  his  agent. 

Keyl  V.  Westerhaus  (1890)  42  Mo. 
App.  49.  It  appeared  that  the  owner 
of  a  promissory  note  left  it,  indorsed 
in  blank,  with  the  plaintiff,  and  along 
therewith  a  power  of  attorney,  con- 
stituting and  appointing  the  plaintiff 
the  attorney  of  the  owner  for  the  col- 
lection of  the  note,  and  directing  him 
to  pay  the  proceeds  of  the  note,  in 
case  of  the  owner's  death,  to  a  named 
church.  4 

Godard  v.  Conrad  (1907)  125  Mo. 
App.  165,  101  S.  W.  1108.  It  appeared 
that  the  owner  of  certain  property  ac- 
companied its  delivery  into  the  hands 
of  the  plaintiff  to  hold  for  the  don^e 
vwith  the  declaration:  'If  I  pass  in  my 
checira,  I  want  her  to  have  the  dia- 
mond." "I  asked  him  what  I  should 
do  with  his  watch  and  chain,  and  he 
replied  with  some  effort,  that  he 
wanted  Mrs.  Searcy  [the  donee]  to 
have  them,  too,  as  she  had  been  so 
good  to  him." 

Stevenson  v.  Earl  (1904)  65  N.  J. 
Eq.  721,  103  Am.  St.  Rep.  790,  55  Atl. 
1091, 1  Ann.  Cas.  49.  It  appeared  that 
an  employee  of  a  company  conduct* 
ing  a  savings  fund  for  its  employees 
made  written  application  for  permis- 
sion to  become  a  depositor  in  the 
fund,  and  in  and  by  his  application 
agreed  to  be  bound  by  the  rules  aqd 


regulations  under  which  it  was  man- 
aged, and  particularly  ^*that  in  the 
event  of  my  death  all  deposits  stand- 
ing to  my  credit  in  said  savings  fund, 
and  all  interest  due  thereon,  shall  be 
paid  to  my  wife."  The  pass  book  de- 
livered to  him  by  the  company  he  gave 
to  his  wife.  Subsequently,  he  in- 
creased the  amount  of  his  deposits, 
and  also  drew  against  them,  the  bal- 
ance varying  at  different  times  from 
$2,286  to  $66,  and  amounting  to  $1,578 
at  the  time  of  his  death. 

Williams  v.  Guile  (1889)  117  N.  Y. 
848,  6  L.R.A.  866»  22  N.  E.  1071.  It 
appeared  that  about  six  weeks  before 
his  death,  a  donor  executed  an  instru- 
ment in  the  f  erm  of  a  bill  of  sale  to 
his  niece,  of  a  policy  of  life  insur- 
ance. In  the  instrument  was  a  clause 
empowering  him  to  revoke  the  trans- 
fer at  any  tune  during  his  life.  This 
instrument  and  the  policy  the  donor 
delivered  to  his  attorney,  telling  him 
to  deliver  it  to  the  niece  if  anything 
happened  to  him. 

Re  Rose  (1901)  35  Misc.  21,  71  N. 
Y.  Supp.  172,  afllrmed  in  (1902)  75 
App.  Div.  616,  77  N.  Y.  Supp.  1139, 
which  is  affirmed  in  (1903)  176  N.  Y. 
687,  68  N.  E.  1124.  It  appeared  that 
some  nine  months  before  his  death, 
the  testator  deposited  a  sum  of  money 
in  a  bank  in  his  name,  '*in  the  event 
of  death  payable  to"  his  brother,  and 
signed  an  order  on  the  bank  which 
stated,  *'In  the  event  of  my  death, 
please  pay  deposits"  to  the  brother, 
and  gave  the  book  to  him.  The  testa- 
tor stated  at  the  bank  that  he  did  not 
want  the  money  put  in  a  joint  account. 

Walsh's  Appeal  (1888)  122  P&  177, 
1  L.R.A.  685,  9  Am.  St  Rep.  83,  15  Atl. 
470.  It  appeared  that  the  day  before 
her  death  the  donor  handed  to  a  third 
person  her  deposit  book,  saying:  "The 
money  there  is  for  my  sister  in  Ire- 
land, but  if  I  don't  die  I  want  it  back.'' 

e.  Status  of  third  person, 

1.  Agent  of  diomor. 

Where  personal  property  is  deliv- 
ered to  a  third  person  to  be  deliv- 
ered to  the  donee  after  the  donor's 
death,  the  ultimate  question,  whether 
the  third  person  occupies  ^e  position 
of.  an  agent  of  the  donor  or  a  trustee 
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for  the  don^^  is  one  of  fact  to  be  de* 
termined  from  the  intentions  of  the 
donor,  the  situation  and  relation  of 
the  parties,  the  kind  and  character  of 
the  property,  and  the  things  said, 
written,  and  done  in  regard  thereto, — 
all  as  disclosed  by  the  evidence.  Grant 
Trust  &  Sav.  Co.  v.  Tucker  (1911)  49 
Ind.  App.  845,  96  N.  E.  487. 

So,  where  the  evidence  shows  that 
the  third  person  is  only  an  ag^ent  of 
the  donor,  with  directions  to  complete 
an  unexecuted  gift  on  the  death  of 
the  donor,  the  death  of  the  latter  op* 
erates  as  a  revocation  of  the  agency, 
and  the  gift  is  defeated.  Wright  v. 
Bragg  (1901)  45  C.  C.  A.  204, 106  Fed. 
25;  Duryea  v.  Harvey  (1908)  188 
Mass.  429,  67  N.  E.  851;  Taylor  v. 
Harmison  (1899)  179  IlL  187,  58  N. 
E.  584,  affirming  (1898)  79  111.  App. 
880;  Keyl  v.  Westerhaus  (1890)  42 
MOb  App.  49. 

In  Wright  v.  Bragg  (Fed.)  supra, 
it  appeared  that  the  most  that  the 
evidence  showed  was  that  a  note,  mort- 
gage, and  assignment  of  them  were 
deposited  with  the  donor's  agent,  to 
be  by  him  delivered  to  the  donee  in 
case  of  the  donor's  death ;  and  this,  it' 
was  held,  was  not  a  good  and  com- 
plete delivery,  in  law,  to  pass  title, 
there  having  .been  no  delivery  to  the 
donee,  or  anyone  representing  him  or 
in  his  confidence.  The  court  held  that 
the  agent  was  the  donor's  agent,  and 
the  assignment,  with  the  note  and 
mortgage,  was  still  under  her  custody, 
her  agenfs  custody  being  her  cus- 
tody. Therefore,  the  court  held  that 
there  was  no  more  a  delivery  to  the 
donee,  with  the  essentials  of  a  valid 
gift  inter  vivos,  of  an  immediate  trans- 
fer of  the  title,  and  the  relinquish- 
ment of  all  present  right  to,  or  control 
over,  the  thing  given  by  the  donee, 
than  as  though  she  had  kept  the  pa- 
pers in  her  own  personal  possession. 

In  Duryea  v.  Harvey  (1908)  188 
Mass.  429,  67  N.  E.  851,  it  appeared 
that  a  donor,  fearing  that  his  physi- 
cian wofild  advise  him  that  a  surgical 
operation  would  be  necessary  to  pre- 
vent a  fatal  result  from  a  disease, 
from  the  effects  of  which  he  believed 
himself  to  be  suffering,  and  thinking 
that  be  might  commit  suicide  rather 
3  A.L.R.— 68. 


than  submit  to  such  an  oi>eration,  put 
in  an  envelop  an  order  on  another  for 
the  payment  of  a  certain  sum  per 
month  to  the  donee,  with  a  request  to 
the  drawee  to  pay  the  same.  He  placed 
the  envelop  in  the  hands  of  a  third 
person,  with  an  indorsement  on  the 
outside  that  it  was  to  be  opened  by 
the  third  person  or  the  donee,  only  by 
his  direction  or  on  his  death.  It  was 
held  that  the  third  person  held  the 
papers  during  the  life  of  the  donor  as 
his  depositary,  subject  to  his  orders, 
and  not  for  the  donee,  it  being  plain- 
ly the  donor's  intention  to  keep  to 
himself  during  his  lifetime  the  power 
to  make  a  delivery  of  them.  Hence, 
there  having  been  no  delivery  to  the 
donee,  or  to  anybody  for  her,  it  was 
held  that  there  was  no  valid  gift  inter 


VIVOS. 

In  Taylor  v.  Harmison  (1899)  179 
DL  187,  58  N.  E.  584,  affirming  (1898) 
79  111.  App.  880,  it  appeared  that  the 
owner  of  certain  notes  had  them  re- 
newed in  his  name,  and  then,  divid- 
ing them  into  five  lots,  put  them  in 
five  separate  .envelops,  and  had  the 
names  of  his  children  severally  writ- 
ten on  the  envelops.  He  then  handed 
them  to  a  third  person,  telling  the 
latter  that  he  wanted  to  make  the  lat- 
ter their  custodian,  and  "if  anything 
happened  to  him,  and  he  was  planted," 
he  wanted  the  custodian  to  deliver 
them  in  person,  telling  the  children 
that  the  gift  was  from  the  donor.  It 
also  appeared  that  when  the  donor 
was  asked,  when  he  had  the  notes  re- 
newed, why  he  did  not  have  ihtm 
made  payable  to  the  children,  his  re- 
ply was  that  he  did  not  wish  to  do  so; 
that  he  might  live  during  the  life  of 
the  notes,  and  then  might  want  to  col- 
lect the  notes  or  the  interest  on  them. 
The  court  held  that,  if  the  notes  were 
given  to  the  third  person  as  agent  or 
trustee  for  the  children,  and  he  was 
accountable  only  to  them,  the  deliv- 
ery would  have  been  valid,  the  donor 
having  thereby  parted  with  all  control 
over  them,  reserving  no  right  to  re- 
claim or  repossess  himself  of  them; 
but  that  if  he  was  only  the  agent  of 
the  donor,  authorized  to  hold  the 
notes  as  custodian,  and  to  deliver 
them  after  the  donor's  death,  there 
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was  no  gift  of  the  pro]>erty.  The 
court  held  that  the  evidence  justified 
the  conclusion  that  the  third  person 
held  the  notes  as  the  agent  of  the 
donor,  with  directions  to  distribute 
them  after  his  death,  for  the  purpose 
of  obviating  an  administration  of  his 
estate,  the  view  that  the  donor  did  not 
part  with  the  title  and  all  interest  in 
the  notes  being  strengthened  by  the 
important  fact  that  he  did  not  in- 
dorse  or  assign  them. 

In  Keyl  v.  Westerhaus  (1890)  42 
Ma  App.  49,  it  appeared  that  the  own- 
er of  a  promissory  note  left  it,  in- 
dorsed in  blank,  with  the  plaintiff,  and 
along  therewith  a  power  of  attorney, 
constituting  and  appointing  the  plain- 
tiff the  attorney  of  the  owner  for  the 
collection  of  the  note,  and  directing 
him  to  pay  the  proceeds  of  the  note, 
in  case  of  the  owner's  deaths  to  a 
named  church.  The  court  held  thait; 
construing  the  blank  indorsement  of 
the  note  and  the  power  of  attorney 
together,  as  one  transaction,  the  sum 
and  substance  was  that  the  owner  left 
the  note  with  the  plaii^tiff  for  collec- 
tion, "constituted  and  appointed"  the 
plaintiff  his  agent  to  collect  it,  and  if 
he,  the  owner,  was  then  dead,  the 
agent  was  authorized  to  pay  over  the 
proceeds  of  the  note  to  the  church 
named;  but  if,  when  the  money  was 
collected,  the  owner  of  the  note  should 
not  be  dead,  then  the  agent  was  clear- 
ly bound  to  pay  it  to  him.  The  court 
held  that  the  plaintiff's  relation  to  the 
owner,  in  the  matter  of  this  note,  was 
simply  that  of  agent  to  principal, — 
nothing  more.  Hence,  the  court  held, 
in  denying  that  there  was  a  valid  gift 
inter  vivos,  that  the  death  of  the  prin- 
cipal had  the  effect  of  dissolving  this 
relationship,  and  especially  in  this 
case,  where  the  agent  was  to  act  in 
the  name  -of  his  principal. 

2,  Trustee  for  donee. 

Where  the  evidence  shows  that  the 
third  person,  to  whom  personal  prop- 
erty has  been  delivered  to  be  given 
to  liie  donee  after  the  donor's  death, 
is  a  trustee  holding  the  property  for 
the  benefit  of  the  donee,  the  control 
and  title  to  which  have  been  surren- 
dered by  l^e  donoi\  subjeet  only  to 


conditions  not  inconsistent  with  the 
passing  of  an  absolute  and  present  in- 
terest, the  gift  is  complete,  and  the 
death  of  the  donor  does  not  revoke 
it.  Grant  Trust  &  Sav.  Co.  v.  Tucker 
(1911)  49  Ind.  App.  345,  96  N.  E.  487; 
Re  Fenton  (1917)  —  Iowa,  — ,  166  N. 
W.  463;  Jarrell  v.  Crow  (1902)  30  Tex. 
Civ.  App.  629,  71  S.  W.  397;  Giddings 
V.  Giddings  (1878)  61  Vt.  227,  31  Am. 
Rep.  682. 

In  Grant  Trust  A  Sav.  Co.  v.  Tucker 
(Ind.)  supra,  it  appeared  from  the 
special  finding  of  facts  that  the  donor, 
the  owner  of  certain  bonds,  inclosed 
them  in  an  envel^  and  left  them  with 
a  bank  for  safe-keeping,  indorsing  on 
the  envelop  the  following:  "April  7, 
1899.  In  case  of  my  death  deliver  to 
Cora  Breed.  H.  S.  Mark," — ^and  deliv- 
ered the  package  to  the  "bank,  and  it 
was  placed  in  its  vault.  Thereafter 
the  donor  procured  additional  gov- 
ernment bonds,  and  in  each  instance 
he  directed  George  Webster,  Jr.,  who 
was  cashier  of  the  bank»  to  place  the 
bonds  in  the  envelop  with  the  bonds 
already  placed  therein,  to  which  he  re- 
ferred as  "Cora's  other  bonds."  Web- 
ster on  such  occasions  asked  him  if 
he  desired  to  continue  his  previous 
instructions,  to  which  he  replied,  in 
substance,  that  he  did,,  and  on  each 
occasion,  at  his  direction,  the  cashier 
indorsed  on  said  envelop  the  follow- 
ing: "May  6,  1906.  Renewed  this  in- 
struction. G.  W.,.  Jr."  "May  9,  1906. 
This  instruction  continued.  G.  W.,  Jr." 
"February  14,  1908.  This  instruction 
continued.  G.  W.,  Jr."  All  bonds 
placed  in  the  envelop  on  April  7,  1399, 
and  those  subsequently  placed  there- 
in, remained  continuously  in  the  vault 
of  the  Marion  Bank  and  its  successor, 
Marion  State  Bank>  until  after  the 
death  of  the  donor,  with  the  exception 
that  on  one  occasion,  at  the  donor's 
request,  the  cashier  forwarded  to 
Washington  a  portion  of  the  regis- 
tered bonds,  to  have  an  error  in  the 
use  of  the  name  "Marks,"  instead  of 
"Mark,"  corrected.  After  such  correc- 
tion had  been  made  the  bonds  were 
returned  directly  to  the  bank,  and 
again  placed  in  the  envelop  so  in- 
dorsed as  aforesaid.  The  vault  in 
which    the   package    containing    the 
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bondis  was  kept  #a8  at  all  times  under 
the  exclusi^  control  of  the  officers  of 
the  bank,  and^was  used  by  them  for 
the  safe-keeping  of  the  funds  and 
valuable  papers  of  the  bank,  and  also 
the  papers  of  its  customers,  the  donor 
never  having  known  the  combination 
to  tiie  safe,  nor  having  had  any  means 
of  access  to  the  vault*  Webster  acted 
as  cashier  of  the  banks  during  all  tiie 
time  the  bonds  were  so  held  by  them, 
and,  at  the  request  of  the  donor,  when 
each  quarterly  instalment  of  interest 
fell  due  on  tbe  bonds,  he  detached  the 
Interest  coupons,  and  th^y  were,  by 
the  donor,  deposited  to  his  own  cnsdit 
in  the  bank;  and  on  one  occasion  he 
caused  ^e  cashier  to  place  in  the  en>- 
velop  a  sum  of  money,  and  subee- 
quentty  called  for  and  received  ft 
After  April  7,  1899,  on  divers  ocea^ 
sions  and  to  numerous  persons,  includ- 
ing the  husband  of  the  plaintiff,  and 
to  other  close  friends  and  business 
acquaintances  of  his,  the  donor,  in 
substance,  stated  that  he  had  given 
the  bonds  in  question  to  ''Cora'' 
(meaning  the  plaintiff) ;  and  on  dif- 
ferent occasions,  while  the  bonds 
^ere  in  the  keeping  of  the  bank,  stat- 
ed to  the  husband  of  the  plaintiff,  that 
he  had  depoisited  the  bonds  with  the 
bank  for  ''Gora,^'  but  that  he  had  re- 
served the  interest  during  his  life- 
time. When  requested  by  the  donee's 
husband  to  use  the  bonds  in  purchas- 
ing real  estate,  he  replied  that  the 
bonds  did  not  belong  to  him,  and  that 
if  he  should  make  an  arrangement  to 
exchange  them  for  the  real  estate  he 
could  not  put  the  real  estate  under  the 
same  conditions  that  the  bonds  were 
"Without  making  an  absolute  deed;  that 
he  had  given  the  bonds  to  the  plain- 
tiff, but  had  placed  them  in  the  bank 
so  they  would  be  easily  accessible  for 
the  clipping  of  the  coupons,  from 
which  he  derived  enough  money  to 
live  on.  He  did  not  at  any  time  after 
April  7,  1899>  assert  ownership  of  the 
bonds,  or  seek  to  regain  possession  or 
control  of  them.  The  court  held  that 
if  the  property  remained  under  the 
control  of  the  donor,  though  in  the 
keeping  of  the  bank,  and  the  bank 
-was  subject  to  his  further  direction 
aS'  to  its  Anal  disposition,  then  its 


relation  was  that  of  an  agent  If, 
however,  the  bonds  were  delivered  to 
the  bank  by  the  donor  wi^  the  in- 
tention that  the  present  title  and  own- 
ership should  pass  to  the  donee^  sub- 
ject only  to  the  donor's  right  to  the 
accruing  interest  thereon  during  his 
lifetime,  and  this  intention  was  car- 
ried into  effect  by  the  language  em- 
ployed and  the  thfngs  done  in  rela- 
tion thereto,  then  the  gift  was  execu- 
ted, and  the  bank  became  and  was  a 
trustee  for  the  donee.  The  ultimate 
question  whether  the  bank  occupied 
the  position  of  agent  or  trustee,  the 
court  held,  being  one  of  fact  to  be 
determined  from  the  intentions  of  the 
donor,  ^e  writing  on  the  envelop  con^ 
taining  the  bonds,  the  situation  and 
relahon  of  the  parties,  the  kind  and 
character  of  the  property,  and  the 
things  said  and  done  in  regard  there- 
to,— all  as  disclosed  by  the  eviden<5e> — 
the  court  sustained  the  conclusion  of 
the  lower  court  that  the  bank  held 
the  bonds  as  trustee'  for  the  donee. 
The  court  also  stated  that  the  fact 
that  the  bonds  were  under  the  control 
of  the  donor,  to  the  extent  of  enabling 
him  to  obtain  the  interest  coupons  as 
they  matured,  was  not  inconsistent 
with  the  idea  that  the  bank  held  the 
bonds  as  trustee  for  the  donee;  but 
only  tended  to  show  that  the  bank  was 
also  trustee  for  the  donor  for  the  pur- 
pose of  securing  to  him  the  interest 
during  his  lifetime.  If  he  desired  to 
retain  the  interest  during  his  lifetime, 
and  give  to  the  donee  the  principal  of 
the  bonds,  with  interest  thereon,  after 
his  death,  the  bank  could,  the  court 
held,  consistently  act  as  trustee  for 
both  donor  and  donee  for  the  accom- 
plishment of  the  ends  in  view. 

In  Giddings  v.  Gdddings  (1878)  51 
Vt.  227,  31  Am.  Rep.  682,  a  referee 
found  that  a  donor  executed  three 
promissory  notes  in  writing,  payable 
one  to  each  of  a  brother's  three  sons, 
respectively,  one  year  after  the  mak- 
er's death.  He  intended,  as  the  ref- 
eree found,  to  leave  these  notes  in 
the  hands  of  some  third  person,  sub- 
ject to  his  own  control,  to  be  deliv- 
ered after  his  death,  if  be  should  not 
retake  them  or  otherwise  direct.  He 
informed  his  brother  and  the '  payees 
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of  his  intention,  and  they  all  assented 
to  the  arrangement.  After  that,  he 
put  the  notes  into  a  letter  envelop  and 
sealed  it  up,  and  wrote  on  it  this  ad- 
dress: "Henry  F.  Giddings,  of  Ellis- 
burg,  Jefferson  County,  N.  Y.,  and 
others,  in  care  of  Barnes  Frisbie,  Esq«, 
of  Poultney," — and  delivered  it  to 
Barnes  Frisbie  of  Poultney,  at*Poult- 
ney,  with  directions  about  the  custody 
of  it,  which  Frisbie,  as  the  referee 
found, .  indorsed  correctly,  in  sub- 
stance, on  a  wrapper  that  he  put 
around  it,  in  these  words:  "Letter 
left  in  my  care  by  Benj.  Giddings, 
to  be  handed  to  Mr.  Giddings  if  he 
calls  for  it;  otherwise  not  to  be 
opened  in  his  lifetime."  The  donor 
did  not  retake  the  package ;  and  after 
his  death,  Frisbie  opened  it,  and  de- 
livered the  notes,  respectively,  to  the 
payees  named  in  them.  It  was  held 
that  the  acts  of  the  maker  constituted 
Frisbie  a  trustee  for  the  donees  and 
that  the  gift  was  good. 

In  the  case  of  Re  Fenton  (1917) 
—  Iowa,  — ,  165  N.  W.  46a,  it  appeared 
that  the  plaintiff's  intestate  was  taken 
to  a  hospital  in  a  condition  regarded 
as  very  grave.  At  the  time  of  her  re- 
moval to  the  hospital,  her  pass  books 
and  certificates  in  savings  and  loan 
associations,  entitling  her  to  dividends 
on  the  earnings  of  the  companies, 
were  all  contained  in  her  "purse." 
The  deposits  represented  by  the  pass 
books  were  joint  accounts,  payable  to 
the  survivor  on  the  death  of  either, 
and  the  certificates  were  assigned  on 
their  backs.  When  taken  to  the  hos- 
pital, the  plaintiff's  intestate  turned 
over  to  a  third  person  her  purse  and 
its  contents,  but,  on  the  third  person's 
hesitating,  a  written  instrument  pro- 
viding for  the  disposition  of  the  prop- 
erty, and  purporting  to  be  a  bill  of 
sale  thereof,  was  drawn  up,  naming 
another  person  as  trustee.  The  court 
held  that  in  delivering  the  papers  to 
the  third  person  the  donor  intended 
that  this  should  be  a  delivery  for  the 
benefit  of  the  donees. 

In  Jarrell  v.  Crow  (1902)  30  Tex. 
Civ.  App.  629,  71  S.  W.  397,  the  evi- 
dence showed  that  a  wife  turned  cer- 
tain notes  and  accounts  over  to  her 
husband,  with  instructions  to  convert 


them  into  money  and  to  divide  it  be- 
tween the  donees  named,  part  of  which 
he  performed  before  her  death,  part 
after,  and  part  was  yet  to  be  per- 
formed at  the  date  of  trial.  It  was 
objected  that  there  was  no  valid  gift 
as  to  the  part  of  the  property  thus 
given,  which  did  not  go  into  the  pos- 
session of  the  donees  until  after  the 
death  of  the  donor;  as  to  hold  it  ef- 
fective would  be  to  allow  the  husband 
to  execute  a  verbal  and  unprobated 
will.  The  court  held,  however,  that 
the  delivery  of  the  property  to  the 
husband,  the  donor  parting  entirely 
with  possession  and  control,  rendered 
the  gift  effective,  and  that  the  evi- 
dence showed  that  the  husband  ac- 
cepted the  task,  became  trustee  for 
the  donees,  and  proceeded  with  Its 
execution. 

II,  Gift  ea«««a  ntortis* 
a.  General  principles* 

The  concurrence  of  three  things  is 
essential  to  the  consummation  of  a 
gift  causa  mortis:  (1)  The  thing 
given  must  have  been  of  the  personal 
goods  of  the  donor;  (2)  it  must  have 
been  given  while  the  latter  was  in 
peril  of  death,  or  while  he  was  under 
the  apprehension  of  impending  disso- 
lution from  an  existing  malady;  and, 
(3)  the  possession  of  the  thing  given 
must  have  been  actually,  or  construc- 
tively, delivered  to  the  donee,  or  to 
someone  for  his  use,  with  the  inten- 
tion that  the  title  should  then  vest 
conditionally  on  the  death,  of  the 
donor,  leaving  sufficient  assets  in  ad- 
dition to  pay  his  debts.  Dev:ol  v.  Dye 
(1890)  123  Ind.  321,  7  L.R.A.  439,  24 
N.  E.  246,  and  see  the  cases  cited 
throughout  this  subdivision. 

A  mere  unexecuted  purpose,  how- 
ever clearly  or  forcibly  expressed,  so 
long  as  it  rests  merely  in  intention, 
is  not  effectual.  The  intention  must 
not  only  have  been  manifested,  but 
in  addition,  in  order  to  consummate 
the  gift,  the  donor  must  have  trans- 
ferred the  possession  of  the  thing  to 
the  donee  in  person,  or  to  someone  for 
his  use,  under  such  circumstances  that 
the  person  to  whom  delivery  is  made 
is  thenceforth  affected  with  a  trust  ox 
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duty  in  the  donee's  behalf.    Devol  v* 
Dye  (Ind.)  supra. 

So,  if  the  gift  is  not  to  take  effect 
as  an  executed  and  completed  trans- 
fer to  the  donee  of  possession  and 
title,  either  legal  or  equitable,  during 
the  life  of  the  donor,  but  the  property 
is  intrusted,  merely,  with  other  per- 
sons, to  be  disposed  of  at  his  death, 
as  he  may  direct  or  shall  have  direct- 
ed, it  becomes  a  testamentary  disposi- 
tion, dependent  for  its  validity  on  be- 
ing made,  executed,  and  proved  as 
a  will.  If,  however,  the  donor,  being 
in  ill  health,  and  apprehensive  of 
death,  in  view  of  such  condition  and 
apprehension,  delivers  the  property  to 
a  third  person  absolutely,  thereby  re- 
linquishing all  right  to  the  possession 
and  dominion  over  it,  for  the  use  of 
the  donee,  under  such  circumstances 
as  to  indicate  a  present  intention  of 
transferring  the  title  to  the  latter,  the 
gift  will  be  upheld  as  a  valid  one 
causa  mortis.  Deneff  v.  Helms  (1902) 
42  Or.  161,  70  Pac.  390.  And  see  the 
cases  cited  throughout  this  subdivi- 
sion. 

The  chief  distinction  between  gifts 
inter  vivos  and  those  causa  mortis  is 
that,  while  the  former  are  consum- 
mated by  delivery,  the  title  to  the 
property  is  irrevocably  vested,  while 
in  the  latter  the  title  is  ambulatory 
and  inchoate  until  the  death  of  the 
donor  occurs.  Devol  v.  Dye  (Ind.) 
supra.  And  see  the  cases  cited 
throughout  this  subdivision. 

But  notwithstanding  this,  when  the 
nature  of  the  gift  admits  of  it,  a  coin- 
plete  manual  transfer  of  the  posses- 
sion of  the  subject  should  take  place, 
and  the  transaction  should  be  accom- 
panied by  words,  signs,  or  a  writing, 
adequately  expressive  of  the  donor's 
intention.  And  while  the  rule  requir- 
ing delivery,  either  actual  or  construc- 
tive, in  cases  of  gifts  causa  mortis, 
must  be  maintained,  its  application  is 
to  be  mitigated  and  applied  accord- 
ing to  the  situation  of  the  subject  of 
the  gift,  and  the  condition  of  the 
donor;  for  the  intention  of  a  donor  in 
peril  of  death,  when  clearly  ascer- 
tained and  fairly  consummated,  with- 
in   the   meaning   of   well-established 


rales,  is  not  to  be  thwarted  by  a  na]> 
row  and  illiberal  construction  of  what 
may  have  been  intended  for  an<|l 
deemed  by  him  a  sufficient  delivery. 
Ibid. 

It  is  not  necessary  that  the  donee 
should  have  constituted  the  third  per- 
son his  bailee,  or  trustee,  nor  that 
he  should  have  known  of  the  intended 
gift,  or  of  the  delivery,  in  order  to 
make  it  an  effectual  delivery  to  the 
third  person  as  the  trustee  of  the 
donee.  Ibid.  For,  if  the  person  to 
whom  delivery  is  made  is  not  to  act 
thereafter  as  the  agent  of  the  donor, 
he  is  regarded  as  the  trustee  for  the 
donee,  and  his  acts  in  holding  the 
property  for  the  donee  are  deemed  to 
be  in  the  donee's  interests  Hogan  v. 
Sullivan  (1901)  114  Iowa,  456,  87  N. 
W.  447;  Re  Podhajsky  (1908)  137 
Iowa,  742,  115  N.  W.  690. 

The  matter  of  acceptance  by  the 
donee  is  of  slight  imi>ortance.  Where 
the  gift  is  beneficial,  and  imposes  no 
burdens  on  the  donee,  acceptance  will 
be  presumed  as  a  matter  of  law.  Devol 
V.  Dye  (Ind.)  supra;  Hogan  v.  Sulli- 
van and  Re  Podhajsky  (Iowa)  supra; 
Varley  v.  Sims  (1907)  100  Minn.  331, 
8  L.R.A.(N.S.)  828,  117  Am.  St.  Rep. 
694,  ill  N.  W.  269,  10  Ann.  Cas.  473. 

In  Walker  v.  Foster  (1900)  30  Can. 
S.  C.  299,  however,  the  court  said: 
'It  is  inaccurate  to  say  that  the  de- 
livery must  be  to  an  agent  or  trustee 
for  the  donee.  No  one  can  be  an  agent 
or  trustee  for  another  without  that 
person's  assent.  Then  the  cases  show 
that  the  delivery  to  the  third  person  is 
sufficient  without  the  assent  or  even 
the  knowledge  of  the  donee,  provided 
it  is  for  the  use  of  the  donee.  In- 
deed, the  very  sense  and  object  of  a 
delivery  to  a  third  person  is,  in  some 
cases,  because  the  donee  is  not  at 
hand  to  give  the  assent.  Therefore 
the  assent  of  the  donee,  or  even  his 
knowledge  of  a  delivery  to  a  third 
person  for  his  behoof,  is  not  an  es- 
sential requisite,  provided  the  donor 
parts  with  both  the  possession  and 
dominion  over  the  subject  of  the  gift 
in  order  that  tho  depositee  may  hold 
it  for  the  use  of  the  donee." 
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h,  MeUnquUhment  ^  donor  of  Mfle  atui 
,  control  of  property, 

1,  Evidence  held  to  show  relinquishtnent. 

In  order  to  constitute  a  valid  dona- 
tio causa  mortis  of  personal  property 
to  a  third  person  for  delivery  to  the 
donee  after  the  donor's  death,  there 
must  be  an  actual  or  symbolical  tradi- 
tion or  delivery  of  the  property  to  the 
third  person  for  the  donee,  and  a  re- 
linquishment of  all  control  or  dominion 
of  the  property  by  the  donor,  never 
revoked  by  him  during  his  lifetime, 
sufficient  to  transfer  the  present, 
though  inchoate,  title  to  the  property 
to  the  donee. 

Thus,  in  each  of  the  following  cases, 
the  evidence  was  held  to  be  sufficient 
to  show  an  actual  or  a  symbolical  de- 
livery by  the  donor,  of  personal  prop- 
erty, to  a  third  person,  to  be  delivered 
to  the  donee  after  the  donor's  death, 
and  a  relinquishment  by  the  latter  of 
all  control  or  dominion  over  the  thing 
given,  and  hence  that  there  was  a 
valid  gift  causa  mortis : 

SorreUs  v.  Collins  (1900)  110  6a. 
518,  36  S.  E.  74.  It  appeared  that  some 
time  before  she  died  the  donor  came 
to  the  petitioner  and  stated  that  she 
had  a  package  which  she  wanted  the 
petitioner  to  deliver  to  her  (the  do- 
nor^s)  mother,  in  case  of  her  death, 
and  delivered  the  package  to  the  peti- 
tioner for  that  purpose,  not  stating  its 
cohtents.  Subsequently,  during  her 
last  illness,  she  frequently  spoke  to 
the  petitioner  about  the  package,  and 
enjoined  the  latter,  in  case  of  her 
death,  to  deliver  the  package  to  her 
mother. 

Woodbum  v.  Woodburn  (1887)  123 
111.  608,  14  N.  E.  56,  16  N.  E.  209.  It 
appeared  that  a  testator  handed  a  note 
to  the  executor  of  his  will,  directing 
the  latter  to  deliver  it  to  the  testator's 
son  in  case  he  did  not  contest  the  will, 
and,  if  he  did,  then  to  collect  it  for 
the  benefit  of  the  widow.  It  appeared 
that  the  executor  took  the  note  and 
handed  it  over  to  the  widow  to  care 
for,  she  putting  it  back  in  the  pocket- 
book  from  whence  it  had  been  taken, 
among  the  papers  of  the  testator. 

Seavey  v.  Seavey  (1888)  30  111.  App. 
625.  It  appeared  that  a  father  in- 
dorsed  certain    not^s    and   delivered 


them  to  his  son,  who  in  effect  retained 
possession  thereof  until  th«  donor's 
death,  for  the  benefit  of  the  donor's 
daughters.  The  donor  reserved  the 
right  to  have  the  interest  accruing  on 
the  notes,  or  so  much  as  he  should 
need  for  support  during  his  natural 
life,  and  at  his  death  the  notes  were 
to  be  delivered  to  and  divided  between 
the  beneficiaries. 

Hogan  V.  Sullivan  (1901)  114  Iowa» 
456,  87  N.  W.  447.  It  appeared  that 
the  donor,  about  two  years  before  his 
death,  took  the  defendant  to  a  bank 
and  deposited  a  sum  of  money,  having 
the  certificate  made  payable  to  the  de- 
fendant, and  stating  that  the  doctors 
had  told  him  that  there  was  danger  of 
his  death,  and  that  he  wanted  the  de- 
fendant to  be  able  to  draw  the  money 
out.  About  two  weeks  before  his 
death,  the  donor  gave  directions  to 
the  defendant  with  regard  to  the  dis- 
posal of  the  money  which  he  had  pre* 
viously  deposited  to  the  defendant's 
credit,  causing  the  latter  to  make  a 
brief  memorandum  of  the  beneficiaries 
and  the  amounts  to  be  paid  to  them, 
and  which  Was  read  over  but  not 
signed  by  him. 

Sessions  v.  Moseley  (1849)  4  Cash. 
(Mass.)  87.  The  evidence  showed  that 
the  donor,  being  sick  and  apprehen- 
sive of  death,,  gave  into  the  haads  of 
a  third  person  the  note  in  suit»  with 
directions  to  give  it»  after  his  death, 
to.  the  donee  for  his  own,  and  that  she 
kept  the  note  until  after  the  death  of 
the  donor  and  then  gave  it  to  the  do- 
nee, who  accepted  it. 

Clough  V.  Clough  (1876)  117  Mass. 
83.  The  evidence  offered  in  support 
of  a  claim  of  a  donatio  causa  mortis 
was  to  the  effect  that  the  defendant's 
deceased  brother,  during  his  last  sick- 
ness, gave  and  delivered'  to  him  in 
trust  for  his  minor  son,  $400,  with  in- 
structions to  invest  and  hold  the  same 
until  the  son  became  of  age,  and  then 
to  pay  it  over  to  him,  and  to  pay  it  to 
other  persons  if  the  son  died  before 
reaching  the  age  of  twenty-one  years. 
The  defendant  accepted  the  trust  and 
took  the  money  and  deposited  it  in  a 
savings  bank,  in  his  own  name,  as 
trustee  for  the  minor  son  of  his  de- 
ceased brother,  where  it  remained. 
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Pierce  v.  Boston  Five  Cents  Siav. 
Bank  (1889)  129  MttJSB.  426,  87  Am. 
R^p.  871.  It  appeared  that  a  person 
who  was  about  to  go  to  the  hospital 
to  have  an  operation  performed,  from 
which  she  feared  she  would  not  re^ 
cover,  gave  the  plaintiff  a  package 
sealed  with  wax,  having  informed  the 
plaintiff  th^t  it  contained  money  and 
savings-bank  books,  and  also  direc- 
tions as  to  what  was  to  be  done  with 
them.  On  her  death,  the  plaintiff 
opened  the  package,  finding  therein  a 
sum  of  money  and  certain  bank  books, 
and  a  sealed  envelop  superscribed: 
"In  case  of  death,  the  inclosed  re- 
quests are  to  be  carried  out.*'  This 
envelop  contained  a  written  request 
that  the  donor  be  buried  in  a  certain 
place,  and  that  whatever  was  left,  aft- 
er pa3ang  all  bills  and  expenses,  be 
divided  among  the  persons  named. 

Bostwick  V.  Mahaffy  (1882)  48 
Mich.  842,  12  N.  W.  192.  It  appeared 
that  a  father  left  money  in  charge  of 
a  third  person  with  whom  he  boarded, 
with  directions  to  deliver  it  to  his 
daughter  in  case  of  his  death. 

Shackleford  V.  Brown  (1886)  89  Mo. 
546, 1  S.  W.  390.  The  teatijmony  relied 
on  to  prove  a  gift  cauBa  mortis  was 
as  follows:  ''She  [the  donor]  was 
reading  the  Bible»  but  put  it  up,  and 
went  and  got  her  basket;  she  came 
and  sat  down  by  me  and  said :  'I  have 
something  to  tell  you ;  now  pay  atten* 
tion  to  what  I  am  saying;'  on  taking  a 
paper  from  her  basket  she  said :  'This 
is  my  will ;  if  anything  happens  to  me 
I  want  you  to  take  charge  of  it;'  and 
she  said :  'Here  are  two  articles;'  tak- 
ing a  notebook  in  her  hand,  she  said : 
'This  is  for  Samuel ;'  she  then  took  up 
a  pocketbook  and  said:  'This  is  for 
William,  and  I  want  you  to  see  that 
they  get  them;  take  them  all  to  Clark 
Brown,  and  deposit  them  with  him  for 
safe-keeping;  these  articles  and  my 
will  make  all  my  children  equal.'  On 
Saturday  morning,  the  day  of  Mrs. 
Wetherholt's  death,  I  again  visited 
her,  and  Mrs.  Wetherholt  said  to  me: 
'I  sent  for  you;  I  am  going  to  die;  do 
you  remember  what  I  told  you  about 
my  papers?^  I  replied,  I  did.  She 
then  said:  'Take  possession  of  and 
leave   them   with    Clark   Brown    for 


safe4:eeping,  and  4o  with  them  as  I 
have  told  you.'  She  did  not  take  them 
in  her  hand,  but  pointed  to  the  basket 
and  told  me  to  'take  them;'  and  in  her 
presence  I  took  them  and  put  th«n  in 
my  valise  and  locked  It  up,  and  took 
it  to  another  room." 

Emery  v.  Olough  (1885)  63  N.  H. 
552,  56  Am.  Rep.  548,  4  Atl.  796.  It 
appeared  that  a  donor,  while  very 
sick,  delivered  to  the  defendant  a 
sum  of  money,  as  gifts  to  several  per- 
sons, to  be  by  her  distributed  to  the 
parties  designated  by  him,  after  his 
death. 

Grymes  v.  Hone  (1872)  49  N,  Y.  17, 
10  Am.  Rep.  818.  It  appeared  that  the 
donor,  being  the  owner  of  120  shares 
of  bank  stock,  included  in  one  certifi- 
cate, made  an  absolute  assignment  in 
writing  of  twenty  shares  thereof,  to 
his  favorite  granddaughter,  and  ap- 
pointed her  his  attorney  irrevocable  to 
sell  and  transfer  it  to  her  own  use^ 
He  afterwards  handed  the  paper  to 
his  wife  to  put  with  the  will  and  other 
papers,  in  a  tin  box  she  had.  When 
he  gave  it  to  his  wife,-  he  said:  "I  in- 
tend this  for  Nelly.  If  I  die,  don't  give 
this  to  the  executors;  it  isn't  for  them, 
but  for  Nelly ;  give  it  to  her,  herself." 
She  asked:  "Why  not  give  it  to  her 
now?"  "Well,"  he  said,  "better  keep 
it  for  the  present;  I  dim*t  know  how 
much  longer  I  may  last,  or  what  may 
happen^  or  whether  we  may  not  need 
it."  At  the  time  of  the  execution  of 
this  instrument,  the  donor  was  about 
eighty  years  of  age,  and  in  failing 
health,  and  so  continued  until  his 
death  some  five  months  later. 

Williams  v.  Guile  (1889)  117  N.  Y- 
343,  6  L.R.A.  866,  22  N.  E.  1071.  It 
appeared  that  about  six  weeks  before 
his  death,  a  donor,  who  had  suffered 
two  paraljrtic  strokes,  executed  an  in- 
strument in  the  form  of  a  bill  of  sale 
to  his  niece,  of  a  policy  of  life  insur- 
ance. In  the  instrument  was  a  clause 
empowering  him  to  revoke  the  trans* 
fer  at  any  time  during  his  life.  This 
instrument  and  the  policy  the  donor 
delivered  to  his  attorney,  telling  him 
to  deliver  it  to  the  niece  if  anything 
happened  to  him.  After  his  death,  the 
attorney  delivered  the  papers. 

Callanan  v.  Clement  (1896)  18 
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621,  42  N.  Y.  Supp.  614,  affirmed  in 
(1898)  32  App.  Div.  631,  53  N.  Y.  Supp. 
1101,  which  was  affirmed  in  (1900) 
162  N.  Y.  618,  57  N.  E.  1105.  It  ap- 
peared that  the  donor,  having  made  a 
will  under  which  nothing  was  to  pass 
to  the  donee,  stated  a  number  of  times 
that  she  had  given  the  latter  her  bank 
book.  A  few  days  after  receiving  the 
injury  which  caused  her  death,  the 
donor  called  for  her  bank  book,  and 
gave  it  to  an  old  friend  to  take  care 
of,  stating  that  it  was  the  donee's 
property.  Subsequently,  however,  she 
sent  for  the  friend  and  requested  her 
to  bring  the  bank  book,  and  then,  in 
the  presence  of  two  other  witnesses, 
stated  that  she  wanted  them  as  wit- 
nesses, to  show  that  the  bank  book  be- 
longed to  the  donee,  and  that  she  gave 
it  to  her.  She  then  handed  it  to  the 
donee,  and  told  the  donee  to  let  her 
(the  donor's)  friend  take  it  back 
with  her  until  the  donee  called  for  it. 
There  was  no  dispute  in  the  evidence 
as  to  whether  the  book  was  actually 
delivered  to  the  friend. 

Gass  V.  Simpson  (1867)  4  Coldw. 
(Tenn.)  288.  It  appeared  that  the 
donor  was  compelled  to  leave  his  home 
in  consequence  of  the  rebel  conscrip- 
tion, and  was  resolved  to  join  the 
Union  Army.  In  view  of  the  dangers 
to  which  he  would  be  exposed,  both  in 
such  service  and  in  attempting  to  join 
it»  he  n:iade  a  gift  of  the  money,  notes, 
etc.,  in  controversy,  to  his  nephew,  to 
take  effect  on  condition  that  he  never 
returned;  and  delivered  them  to  his 
sister,  the  nephew's  mother,  to  be  de- 
livered to  the  donee  on  the  happening 
of  hie  death. 

Johnson  v.  Colley  (1903)  101  Va. 
414,  99  Am.  St.  Rep.  884,  41  S.  E.  721. 
It  appeared  that  a  donor,  the  day  be- 
fore his  death,  handed  a  friend  and 
neighbor  a  bundle  of  money,  with  the 
injunction  that  if  he  died,  or  anything 
happened  to  him,  the  friend  was  to 
give  it  to  the  donee. 

Walker  v.  Foster  (1900)  30  Can.  S. 
G.  299.  It  appeared  that  a  donor 
placed  certain  promissory  notes  in  en- 
velops addressed  to  each  of  his  five 
children,  and  kept  them  and  their  con- 
tents in  a  desk  at  his  bedside  for  some 
years,  locked  up  and  under  his  control. 


Shortly  before  his  death,  when  he  be- 
lieved that  he  would  die,  the  donor 
had  the  envelops,  in  which  the  notes 
were,  taken  from  the  desk  and  handed 
to  a  third  person,  who  was  directed 
by  him  to  seal  up  the  envelops  and  re- 
place them  in  the  desk  and  lock  it. 
Then  he  delivered  the  keys  to  the 
third  person  to  retain  until  after  his 
death,  when  he  instructed  him  to  de- 
liver to  each  of  his  children  one  of  the 
envelops  so  addressed.  After  his 
death,  the  third  person  delivered  the 
envelops  to  the  respective  donees,  as 
directed. 

2,  Evidence  Held  not  to  ehow  reUnquish^ 

ment. 

In  each  of  the  following  cases,  the 
evidence  was  held  to  be  insufficient  to 
show  either  an  actual  or  a  symbolical 
delivery  of  the  property  to  the  third 
person  for  delivery  to  the  donee  after 
the  death  of  the  donor,  which  devested 
the  donor  of  the  present  title  to  the 
property  and  invested  it  in  the  donee, 
or  that  the  donor  had  relinquished  all 
control  and  dominion  over  the  prop- 
erty  given,  and  hence  that  there  was 
no  valid  gift  causa  mortis : 

Daniel  v.  Smith  (1883)  64  Cat.  346, 
30  Pac.  575.  A  witness  testified  that 
a  short  time  before  the  donor's  death 
the  latter  requested  the  witness  to 
take  charge  of  his  effects,  including 
his  pass  book,  and  to  hold  them  in 
trust  for  him  until  he  got  well,  and, 
if  he  should  die,  then  to  transfer  them 
to  his  daughter,  all  of  which  the  wit- 
ness did.  The  witness  did  not,  how- 
ever, state  any  manual  tradition  of  the 
pass  book  to  him,  nor  that  the  book 
was  locked  in  a  drawer  or  trunk,  and 
the  keys  delivered  to  him  that  he 
might  possess  himself  of  the  book. 

Noble  V.  Garden  (1905)  146  CaL 
225,  79  Pac.  883,  2  Ann.  Cas.  1001.  It 
appeared  that  certificates  of  stock  in 
a  building  and  loan  association,  issued 
to  the  donor,  were  assigned  by  her  to 
certain  persons,  the  donor  then  giving 
the  certificate  to  the  secretary  of  the 
association  and  requesting  him  to  de- 
liver them  to  the  persons  to  whom  they 
had  'been  assigned,  on  her  death.  This 
decision  was  followed  in  Noble  v. 
Learned  (1906)  7  CaL  Unrep.  297,  87 
Pac.  402,  a  similar  action  with  respect 
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to  another  of  the  i^^rtiUcates  desMbed 
in  the  previous  case.  Knight  t.  Tripp 
1 1897)  6  Cal.  Unrep.  785,  49  Pac.  888; 
Knight  ▼.  Tripp  (1898)  121  Cal.  674, 
54  Pac.  267.  It  appeared  that  the 
donor,  who  was  about  to  undergo  a 
surgical  operation,  transferred  all  her 
property  to  the  defendant,  the  real  es- 
tate being  conveyed  by  a  deed  and  the 
furniture  by  a  bill  of  sale.  On  the 
same  day,  she  assigned  her  bank  books 
to  him,  and  on  the  next  day  indorsed 
to  him  certain  promissory  notes  and 
assigned  to  him  certain  certificates  of 
stock.  At  the  same  time,  it  appeared 
that  the  defendant  made  a  written 
memorandum,  not  signed  by  the 
donor,  wherein  the  disposition  of  her 
property  to  the  persons  named  was 
limited  to  the  event  of  her  death,  the 
defendant  to  have  the  balance  remain- 
ing after  the  instructions  were  carried 
out,  she  evidently  expecting  to  remain 
in  the  house  and  to  have  the  use  of 
the  furniture  so  long  as  she  lived.  The 
promissory  notes  and  the  certificates 
of  stock  were  kept  by  the  donor  in 
a  locked  tin  box  and  placed  in  a  secre- 
tary, which  was  also  kept  locked,  in 
her  room,  the  key  of  which  she  gave 
to  the  defendant,  without  any  words 
of  gift. 

Bamum  v.  Reed  (1891)  186  111.  888, 
26  N.  E.  572,  reversing  (1890)  86  111. 
App.  525.  It  appeared  that  a  testatrix 
sent  certain  notes  and  certificates  of 
deposit  to  a  third  person,  who  had 
acted  as  her  agent,  a  week  before  her 
death,  with  a  letter  directing  him  to 
take  enough  of  the  interest  money 
arising  from  the  notes,  which,  added 
to  the  cash  sent  in  the  letter,  and  the 
amounts  of  the  certificates  of  deposit, 
would  be  sufHcient,  and  to  purchase  a 
new  certificate  of  deposit  for  a  stated 
amount  in  lieu  of  the  certificates  sent 
him,  and,  if  the  testatrix  was  then 
dead,  to  draw  the  certificate  in  her 
sister's  name,  ''and  send  the  interest 
and  the  notes,  and  the  interest  on 
them,  to  her  so  long  as  they  continue, 
and,  when  they  are  paid,  put  them  in 
the  bank,  and  send  the  interest  to  her." 

Smith  V.  Ferguson  (1883)  90  bid. 
229, 46  Am.  Rep.  216.  It  appeared  that 
the  owner  of  certain  promissory  notes 
delivered  them  to  the  defendant,  di- 


reta^i  him  to  take  them  and  do  Uie 
best  he  could  with  them,  and  to  fur- 
nish her  with  what  means  she  needed 
to  live,  and,  after  her  death,  to  pay  her 
debts  and  erect  a  monument  for  her, 
and  to  give  what  was  left  to  the  de- 
fendant's wife. 

Bowers  v.  Hurd  (1818)  10  Mass* 
427.  It  appeared  that  a  donor,  feel- 
ing himself  under  obligation  to  an- 
other, and  desiring  to  avoid  the  ex- 
pense of  making  and  proving  a  will, 
made  a  promissory  note  payable  to 
that  person,  and  left  the  note  in  the 
keeping  of  a  third  person,  to  be  de- 
livered, after  his  decease,  to  the  per- 
son to  whom  it  was  payable. 

McCord  V.  McCord  (1882)  77  Mo. 
166,  46  Am.  Rep.  9.  It  appeared  that 
a  father,  in  his  last  illness,  delivered 
to  a  son  a  certain  sum  of  money  to 
keep  as  his  own  in  case  of  the  donor's 
death,  and  a  like  sum  for  each  of  his 
children,  to  be  delivered  to  them,  re- 
spectively, in  the  event  of  his  deatii. 
After  the  father's  detfth  the  son  made 
the  distribution  as  directed. 

Dunn  V.  (Jerman-American  Bank 
(1891)  109  M«.  90, 18  S.  W.  1189.  The 
evidence  all  tended  to  show  that  the 
eertifieate  of  deposit  in  litigation  was 
only  delivered  by  the  owner  to  his 
brother  for  safe-keeping,  and  to  be 
held  by  him  as  the  agent  of  the  owner, 
until  he  got  well  or  died,  accompanied 
by  a  request  that  if  the  owner  died  the 
brother  should  see  that  the  owner's 
children  got  the  money. 

Bieber  v.  Boeckmann  (1897)  70  Mo* 
App.  603.  The  trial  court  found  that 
the  donor  in  her  last  illness,  and  in 
the  belief  that  she  would  not  recover 
from  that  sickness,  gave  the  money 
in  question  to  the  defendant  and  told 
him  to  put  it  in  bis  safe,  and  if  she 
died  to  divide  it  in  certain  parts 
among  certain  relatives  of  hers,  but 
that  if  she  did  not  die,  to  return  it. 

Godard  v.  Conrad  (1907)  125  Mow 
App.  165,  101  S.  W.  1108.  It  appeared 
that  the  owner  of  certain  property  ac- 
companied its  delivery  into  the  handa 
of  the  plaintiff  to  hold  for  the  donee, 
with  the  declaration :  'If  I  pass  in  my 
checks,  I  want  her  to  have  the  dia- 
mond." **l  asked  him  what  I  should 
do  with  his  watch  and  chain,  and  he 
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replied,  with  some  effort,  that  he  want- 
ed Mrs.  Searcey  [the  donee]  to  have 
them,  too,  as  she  had  been  so  good  to 
him." 

Partridfire  v.  Kearns  (18d8)  32  App. 
Div.  483,  53  N.  Y.  Supp.  154.  It  ap- 
peared that  a  third  person  was  hold- 
ing a  certain  promissory  note  for  safe- 
keeping, subject  to  the  order  of  the 
owner.  Two  days  prior  to  the  death 
of  the  owner,  the  holder  was  directed 
to  give  the  note  to  the  named  person 
after  the  owner's  death. 

Hillman  v.  Young  (1913)  64  Or.  73, 
127  Pac.  793,  129  Pac.  124.  It  was  al- 
leged that  the  donor,  being  desirous 
that  the  donee  should  receive  any  por- 
tion of  his  estate  which  should  re- 
main after  his  death,  duly  assigned 
and  transferred  to  a  third  person,  as 
trustee,  the  promissory  notes  men- 
tioned, and  also  duly  assigned  and 
transferred,  in  writing,  a  mortgage 
securing  them  to  the  third  person.  It 
was  alleged  that  the  donor  instructed 
the  third  person  to  collect  the  pro- 
ceeds thereof  so  far  as  the  same 
should  belong  to  the  donor,  and  pay 
them  over  to  the  donee  as  they  should 
be  needed,  and  at  the  death  of  the 
donor,  if  any  portion  thereof  remained 
in  the  hands  of  the  trustee,  he  should 
deliver  the  same  to  the  donee,  except 
such  sum  as  should  be  necessary  to 
pay  him  a  reasonable  compensation 
for  his  services  as  trustee. 

Walsh's  Estate  (1888)  122  Pa.  177, 
1  L.R.A.  635,  9  Am.  St.  Rep.  83,  15  AtL 
470.  It  appeared  that  the  day  before 
her  death  the  donor  handed  her  de- 
posit book  to  a  third  person,  saying: 
"The  money  there  is  for  my  sister  in 
Ireland,  but  if  I  don't  die  I  want  it 
back." 

Hemphill's  Estete  (1897)  180  Pa. 
87,  36  Atl.  406.  The  trial  judge  held 
that,  assuming  that  the  donor's  wish 
that  the  claimant  would  take  certain 
boxes,  accompanied  by  the  directions 
to  the  servant  to  hand  them,  after  her 
death,  to  the  claimant,  together  con- 
stituted a  completed  gift  causa  mor- 
tis, and  assuming,  further,  that  the  gift 
of  the  boxes  was  meant  to  carry  with 
it  their  contents,  as  to  the  boxes,  the 
donor  had  manifested  no  more  than 
an  intention  to  give  them  to  the  claim- 


ant,  and  that  her  direction  to  the  serv- 
ant to  hand  them  over  after  her  death 
did  not  constitute  a  deliveryf  because 
the  articles,  being  delivered  while  she 
was  unconscious,  did  not,  with  her 
knowledge,  leave  her  possession,  nor 
did  she  at  any  time  relinquish  know- 
ingly her  dominion  over  them.  The 
opinion  was  affirmed  by  the  appellate 
court. 

O'Gorman  v.  Jolley  (1914)  34  S.  D. 
26,  147  N.  W.  78.  It  appeared  that  a 
donor,  while  in  poor  health,  caused  a 
certain  sum  of  money  to  be  deposited 
in  a  bank,  receiving  therefor  a  cer- 
tificate of  deposit  reciting  that  it  was 
"payable  as  per  instruction  on  back 
of  this  certificate."  On  the  back  of 
the  certificate  was  pasted  an  instru- 
ment in  the  following  words:  "This 
certificate  and  the  interest  thereon  is 
my  property  during  the  remainder  of 
my  life.  In  the  event  of  my  death,  I 
hereby  authorize  and  instruct  the 
First  National  Bank  of  Vermillion,  S. 
D.,  to  pay  and  distribute  the  amount 
of  said  certificate  of  deposit  as  fol- 
lows." Then  followed  the  names  of 
fifteen  persons  to  whom  payments 
were  to  be  made,  in  various  amounts 
set  opposite  their  names  respectively, 
aggregating  the  sum  of  $4,000.  .  .  . 
"I  direct  that  the  certificate  be  handed 
to  Father  Floods  immediately  after  my 
death,  and  the  above  conditions  be  ful- 
filled." 

Sheegog  v.  Perkins  (1874)  4  Baxt. 
(Tenn.)  273.  It  appeared  that  a  donor 
deposited  a  tin  lock  box  of  gold  coin  in 
the  bank,  with  instructions  to  keep  it 
on  special  deposit,  and  to  deliver  it  to 
no  one  but  his  wife,  he  contemplating 
a  journey,  though  his  state  of  health 
was  feeble.  He  delivered  the  key  of 
the  tin  box  to  his  wife. 

c  St€itiis  of  third  person, 

1.  A.getU  •/  donor. 

It  has  been  held  that  if  delivery  is 
made  to  a  third  person,  with  instruc- 
tions to  deliver  to  the  intended  donee 
at  the  death  of  the  donor,  the  latter  re- 
taining dominion  over  it  meanwhile, 
the  delivery  is  ineffectual,  because  the 
third  person  in  sach  a  ease  beconses 
merely  the  agent  or  bailee  of  the 
donor,  and  his  agency  is  revoked  by 
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tb^.  death  of  tht  prineipal  or  doBor. 
Such  a  transaction  is  regarded  as  an 
attempted  testamentary  disposition, 
unless  accoi^panied  by  writing  exe- 
cuted as  a  will,  and  is  nugatory  for 
the  purpose  designed.  Knight  ▼• 
Tripp  (1898)  121  Cal.  674,  54  Pac.  267; 
Barnum  v.  Reed  (1891)  136  IlL  388, 
26  N.  E.  572,  reversing  (1890)  36  111. 
App.  525;  Barnes  v.  People  (1887)  26 
DL  App.  136;  Duryea  v.  Harvey  (1903) 
183  Mass.  429,  67  N.  E.  351 ;  Walter  v. 
Pord  (1881)  74  Mo.  195,  41  Am.  Rep. 
312;  Bieber  v.  Boeckmann  (1897)  70 
Mo.  App.  503;  Partridge  v.  Kearns 
(1898)  32  App.  Div.  483,  53  N.  Y.  Supp. 
154;  Craig  v.  CJraig  (1848)  3  Barb.  Ch. 
(N.  Y.)  79;  Hillman  v.  Young  (1913) 
64  Or.  73,  127  Pac.  793,  129  Pac.  124. 
Compare  Callanan  v.  Clement  (1896) 
18  Misc.  621,  42  N.  Y.  Supp.  ^14,  af- 
firmed in  (1898)  32  App.  Div.  631,  88 
N.  Y.  Supp.  1101,  which  was  affirmed 
in  (1900)  162  N.  Y.  618,  57  N.  E.  1105. 

In.  Duryea  v.  Harvey  (1903)  183 
Massu  429,  67  N.  E.  351,  it  appeared 
that  a  donor,  fearing  that  his  physi- 
cian would  advise  him  that  a  surgical 
operation  would  be  necessary  to  pre- 
vent a  fatal  result  from  a  disease, 
from  the  effects  of  which  he  believed 
himself  to  be  suffering,  and  thinking 
that  he  might  commit  suicide  rather 
than  submit  to  such  an  operation,  put 
in  an  envelop  an  order  on  another  for 
the  payment  of  a  certain  sum  per 
month  to  the  donee,  with  a  request 
to  the  drawee  to  pay  the  same.  He 
placed  the  envelop  in  the  hands  of  a 
third  person,  with  an  indorsement  on 
the  outside  that  it  was  to  be  opened 
by  the  third  person  or  the  donee,  only 
by  his  direction  or  on  his  death.  It 
was  held  that  the  third  person  held 
the  papers  during  the  life  of  the  donor 
as  his  depositary,  subject  to  his  or- 
ders, and  not  for  the  donee,  it  being 
plainly  the  donor's  intention  to  keep 
to  himself  during  his  lifetime  the  pow- 
er to  make  a  delivery  of  them.  Hence, 
there  having  been  no  delivery  to  the 
donee,  or  to  anybody  for  her,  it  was 
held  that  there  was  no  valid  gift  causa 
Mortis. 

In  Barnes  v.  People  (1887)  25  IlL 
App.  136,  it  appeared  that  the  day 
after  the  donee  had  started  to  go  to 


anptber  stated  the  doner  oalled  a 
daughter  of  the  donm,  aad  directed 
her  to  get  a  paekagie  in  lier  tranki  and, 
when  it  was  brought  to  her»  handed  it 
to  the  girl  after  looking  at  it,  saying: 
"Now,  Myrtle,  take  this  package  and 
take  care  of  it,  and  if  I  die  before  your 
father  comes  back,  give  it  to  him." 
It  also  appeared  that  she  told  the  girl 
that  she  "should"  or  "could"  put  the 
package  back  in  a  small  paper  box  in 
the  trunk  from  which  it  was  taken. 
The  package  was  put  in  this  box  by 
the  young  girl,  and  the  same  day,  by 
directions  of  her  mother,  wife  of  the 
donee,  Myrtle  took  the  package  out  of 
the  donor's  trunk  and  placed  it  in  her 
mother's  trunk,  where  it  remained  un- 
til a  few  days  after  the  donor's  death, 
when  the  daughter  gave  it  to  her 
father*  The  package  consisted  of  two 
promissory  notes.  By  the  laxporeesian 
quoted,  the  court  held,  the  delivery  by 
the  daughteor  to  her  father  was  to  be 
made  only  on  the  condition  of  the 
donor's  death  occurring  before  the 
donee  returned  to  his  home.  Had  he 
returned  before  her  death,  the  court 
held,  the  daughter  clearly  would  have 
had  no  authority  to  deliver  the  pack- 
age to  blm,  and  it  was  eqitally  clear 
from  the  samet  language,  the  court 
held,  that  the  donor  intended  to  re- 
serve to  herself  the  control  and  peases* 
sion  of  it  in  case  the  donee  should  re- 
turn during  her  lifetime,  so  that  she 
might  herself  make  the  gift  to  him. 
The  court  held  that  the  expression  was 
equivalent  to  saying :  "If  I  die  before 
your  father  comes  back,  give  it  to  him; 
if  I  am  .alive  when  he  returns,  I  will 
attend  to  the  matter  myself."  Hence, 
the  court  held  that  the  delivery  to  the 
daughter  was  not  absolute,  but  con- 
ditional ;  that  she  held  it  as  the  agent 
of  the  donor,  and  not  of  the  donee; 
that  the  death  of  the  donor  prior  to  the 
donee's  return  was  a  condition  preced- 
ent, which  must  have  happened  be- 
fore the  daughter  would  either  hold 
the  package  absolutely  for  her  father 
or  be  authorized  to  deliver  it  to  him. 
In  Barnum  v.  Reed  (1891)  1S6  IIL 
3S8,  26  N.  E.  572,  reversing  (1890)  86 
111.  App.  525,  it  appeared  that  a  testa- 
trix sent  certain  notes  and  certificates 
of  deposit  to  a  third  person  who  had 
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acted  as  her  agent,  a  week  before  her 
death,  with  a  letter  directiiig  him,  with 
the  money  derived  from  the  interest, 
when  'paid,  oh  the  notes  and  the  cer- 
tificates, to  procure  a  new  certificate 
of  deposit  for  a  stated  amount,  and  if 
the  testatrix  was  then  dead,  to  draw 
the  certificate  in  her  sister's  name, 
"and  send  the  interest  and  the  notes, 
and  interest  on  them,  to  her  as  long  as 
they  continue,  and,  when  they-  are 
paid,  put  them  in  the  bank,  and  send 
the  interest  to  her/'  The  letter  did 
not  profess,  by  any  proper  or  apt 
words,  to  convey  the  legal  or  equitable 
title,  either  to  the  agent  or  the  sister. 
It  was  held  that  the  facts  failed  to 
show  that  the  donor  constituted  the 
agent  trustee  of  the  property  for  the 
benefit  of  her  sister. 

In  Walter  V.  Ford  (1881)  74  Mo.  195, 
41  Am.  Rep.  812,  it  appeared  that  a 
donor  requested  a  third  person  to  fill 
up  four  checks  for  a  specified  sum 
payable  to  four  persons,  and  the 
checks  were  then  signed  by  the  donor 
and  delivered  to  the  third  person,  with 
directions  to  him  to  deliver  them  to 
the  persons  in  whose  favor  they  were 
drawn,  if  he,  the  donor,  should  die,  but, 
if  he  recovered,  to  retam  the  checks 
to  him.  The  third  person  held  the 
checks  until  the  death  of  the  donor, 
^nd  then  delivered  them  to  the  payees 
thereof.  The  court  held  that  there 
was  no  valid  delivery  of  the  checks,  as 
gifts  causa  mortis,  during  the  life- 
time of  the  donor.  The  donor's  in- 
junctions to  the  third  person  having 
been  that  the  checks  were  not  to  be 
delivered  unless  he  died,  and  were  to 
be  held  by  the  third  person  to  be  re- 
delivered to  him  if  he  recovered,  the 
court  held  that  the  third  person  was 
the  agent  of  the  donor  and  bound  to 
obey  his  instructions,  and,  so  doing, 
could  not  have*  delivered  the  checks 
to  anyone  while  the  donor  lived. 
Hence,  the  gift  was  in  the  nature  of 
a  testamentary  disposition. 

In  Bieber  v.  Boeckmann  (1897)  70 
Mo.  App.  508,  the  trial  court  found 
that  the  donor,  in  her  last  illness  and 
in  the  belief  that  she  would  not  re< 
cover  from  that  sickness,  gave  the 
money  in  question  to  the  defendant, 
and  told  him  to  put  it  in  his  safe,  and 


if  she  died  to  divide  ft  in  certaifi  parts 
among  certain  relatives  of  hers;  but 
that  if  she  did  not  die,  to  return  it. 
The  trial  court  drew  the  conclusion 
from  these  facts  that  the  defendant 
held  the  money  as  the  agent  of  the 
donor  during  her  life,  with  directions 
to  return  it  to  her  if  she  recovered, 
and,  if  she  died,  to  divide  it  as  directed. 
It  was  held  that  this  finding  of  the 
facts  was  supported  by  the  evidence, 
and  the  appellate  court  afiirmed  the 
judgment  that  there  was  no  good  do- 
natio causa  mortis. 

In  Knight  v.  Tripp  (1898)  121  Cal. 
674,  54  Pac.  267,  it  appeared  that  the 
donor,  who  was  about  to  undergo  a 
surgical  operation,  transferred  all  her 
property  to  the  defendant,  the  real 
estate  being  conveyed  by  deed,  and 
the  furniture  by  bill  of  sale.  No  de- 
livery of  the  furniture  was  made,  but  • 
the  donor  continued  to  occupy  the 
house  and  use  all  that  she  had  any 
use  for,  as  before.  By  an  unsigned 
written  memorandum  made  at  the 
same  time,  it  appeared  that  a  disposi- 
tion of  her  property  to  persons  named 
therein  was  to  be  made  only  in  event 
of  her  death,  she  evidently  expecting 
to  remain  in  the  house  and  have  the 
use  of  the  furniture  and  property  so 
long  as  she  might  live.  She  also  as- 
signed three  bank  books  to  the  defend- 
ant. 

In  Partridge  v.  Keams  (1898)  82 
App.  Div.  488,  58  N.  Y.  Supp.  154,  it 
appeared  that  the  promissory  note  in 
suit  was  given  into  the  custody  of  a 
third  person,  for  safe-keeping,  at  a 
time  when  the  owner  of  the  note  con- 
templated, not  her  d^ath,  but  a  visit 
to  her  relatives.  Subsequently,  and 
two  days  prior  to  her  death,  the  owner 
of  the  note  told  the  third  person  to 
give  it  to  the  donee  after  her  death. 
It  was  held  that  this  direction  to  de» 
liver  was  not  accompanied  by  any  de- 
livery to  the  third  person,  who  was^ 
at  best,  but  a  mere  agent  of  the  donon 
and  that  the  transaction  was  utterly 
lacking  in  the  essentials  of  a  valid  gift 
causa  mortis. 

In  Craig  v.  Craig  (1848)  3  Barb.  Ch, 
(N.  Y.)  79,  it  appeared  that  the  note 
in  question,  payable  to  his  son,'  was 
signed  by  the  testator  and  placed  in 
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the  envelop  with  his  will,  and  deliv- 
ered to  a  third  person,  the  testimony 
also  showing  that  they  were  to  be 
kept  together,  and  not  to  be  delivered 
to  anyone  without  the  testator's  as- 
sent, until  his  death.  The  court  held 
that  it  was  perfectly  evident  from  the 
testimony  that  the  testator  never  in- 
tended to  place  the  note  beyond  his 
control  during  his  lifetime,  any  more 
than  his  will.  Since  the  court  held 
that  if  the  third  person  was  the  mere 
agent  of  the  maker  of  the  note,  to  keep 
it  for  him  with  his  will,  and  subject 
to  his  control,  and  not  merely  as  the 
trustee  of  the  son  to  hold  it  for  the 
use  of  the  latter,  in  case  the  disease 
under  which  the  testator  was  then 
laboring  should  terminate  fatally,  so 
as  to  place  it  beyond  the  reach  of  the 
maker  of  the  note  unless  he  should 
recover,  it  wanted  one  of  the  essential 
requisites  of  a  good  donatio  causa 
mortis, — ^an  absolute  delivery,  •  and 
contingent  change  of  posesssion. 

In  Gallanan  v.  Clement  (1896)  18 
Misc.  621,  42  N.  T.  Supp.  514,  affirmed 
in  (1898)  82  App.  Div.  681,  53  N.  Y. 
Supp.  1101,  which  was  affirmed  in 
(1900)  162  N.  Y.  618,  57  N.  E.  1105,  it 
appeared  that  the  donor,  having  made 
a  will  under  which  nothing  was  to 
pass  to  the  donee,  stated  a  number  of 
times  that  she  had  given  the  latter  her 
bank  book.  A  few  days  after  receiv- 
ing the  injury  which  caused  her  death, 
the  donor  called  for  her  bank  book  and 
gave  it  to  an  old  friend  to  take  care 
of,  stating  that  it  was  the  donee's 
property.  Subsequently,  however,  she 
sent  for  the  friend  and  requested  her 
to  bring  the  bank  book,  and  then,  in 
the  presence  of  two  other  witnesses, 
stated  that  she  wanted  them  as  wit- 
nesses to  show  that  the  bank  book  be- 
longed to  the  donee,  and  that  she  gave 
it  to  her.  She  then  handed  it  to  the 
donee,  and  told  the  donee  to  let  her 
(the  donor's)  friend  take  it  back  with 
her  until  the  •  donor  called  for  it. 
There  was  no  dispute  in  the  evidence 
as  to  whether  the  book  was  actually 
delivered  to  the  friend,  and  on  this 
Btate  of  facts,  it  was  held  that  all  the 
essentials  of  a  valid  gift  causa  mortis 
were  present;  It  was  insisted,  however, 
that  there  had  beeiii  no  delivery  of  the 


subject-matter,  in  other  words,  that 
the  friend  was  the  agent,  not  of  the 
donee,  but  of  the  donor;  and  the  deliv- 
ery of  the  bank  book,  not  having  been 
made  by  the  agent  in  the  lifetime  of 
the  principal,  could  not  thereafter  be 
made,  for  the  reason  that  the  death  of 
the  principal  revoked  the  agency.  The 
court  held,  however,  that  delivery  to 
an  agent  was  sufficient;  that  the  title 
to  the  fund  did  not  absolutely  vest  in 
the  donee  until  the  death  of  the  donor, 
but  when  that  occurred,  it  became  ab- 
solute, and  by  operation  of  law  was 
deemed  to  have  vested  from  the  time 
of  the  delivery  of  the  bank  book  to 
the  third  person. 

In  Hillman  v.  Young  (1913)  64  Or. 
73,  127  Pac.  793,  129  Pac.  124,  it  was 
alleged  that  the  donor,  being  desirous 
that  the  donee  should  receive  any  por- 
tion of  his  estate  which  should  remain 
after  his  death,  duly  assigned  and 
transferred  to  a  third  person  as  trus- 
tee the  promissory  notes '  mentioned, 
and  also  duly  assigned  and  trans- 
ferred a  mortgage  securing  them  to 
the  third  person.  It  was  alleged  that 
the  donor  instructed  the  third  person 
to  collect  the  proceeds  thereof  so  far 
as  the  same  should  belong  to  the 
donor,  and  pay  them  over  to  the  donee 
as  they  should  be  needed,  and  at  the 
death  of  the  donor,  if  any  portion 
thereof  remained  in  the  hands  of  the 
trustee,  he  should  deliver  the  same  to 
the  donee,  except  such  sum  as  should 
be  necessary  to  pay  him  a  reasonable 
compensation  for  his  services  as  trus- 
tee. In  holding  that  the  averment  did 
not  support  a  gift  causa  mortis,  the 
court  declared  that  it  was  manifest 
on  the  face  of  the  pleading  that  the 
third  person  was  to  act  as  the  agent, 
and  according  to  the  instructions,  of 
the  donor,  and  not  according  to  the  di- 
rections, or  for  the  interests,  of  the 
donee,  except  incidentally.  The  court 
held  that  the  former  agency  of  the 
trustee  was  continued,  with  directions 
to  manage  the  property  in  his  posses- 
sion as  before,  and  expend  possibly 
all  of  it  during  the  lifetime  of  the 
donor,  on  condition  that  if  anything 
remained  he  was  to  pay  it  to  the  donee. 
The  court  held  that  the  transaction 
was  simply  a  perpetuation  of  the  f  oih 
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mer  relationship  between  the  agent 
and  the  dondr,  and  of  course,  as  an 
,  agency,  terminated  at  the  death  of  the 
latter. 

2.  Trustee  for  donee. 

Where  one,  in  view  of  impending 
dissolution,  clearly  and  intelligibly 
manifests  an  intention  to  make  a  pres- 
ent gift  of  personal  property  to  anoth- 
er, and,  in  consummation  of  his  inten- 
tion, makes  such  a  delivery  to  a  third 
person  for  the  use  of  the  intended  do- 
nee as  he  is  then  capable  of  making, 
considering  the  character  and  situa- 
tion of  the  property,  and  under  such 
circumstances  as  indicate  that  the  do- 
nor relinquishes  all  right  to  the  pos- 
session or  control  of  the  thing  given, 
and  intends  to  vest  a  present  title  in 
the  donee,  the  person  to  whom  delivery 
is  thus  made  will  be  presumed,  in  the 
absence  of  countervailing  circum- 
stances, to  take  the  property  as  the 
trustee  of  the  intended  donee,  and  not 
merely  as  the  agent  of  the  donor. 
Devol  V.  Dye  (1890)  123  Ind.  321,  7 
L.R.A,  439,  24  N.  E.  246;  Sessions  v. 
Moseley  (1849)  4  Cush.  (Mass.)  87; 
Varley  v.  Sims  (1907)  100  Minn.  331, 
8  L.R.A.(N.S.)  828,  117  Am.  St.  Rep. 
694,  111  N.  W.  269,  10  Ann.  Cas.  473; 
Deneff  v.  Helms  (1902)  42  Or.  161,  70 
Pac.  390;  Sharpe  v.  Sharpe  (reported 
herewith)  ante,  891;  Johnson  v.  Col- 
ley  (1903)  101  Va.  414,  99  Am.  St.  Rep. 
884,  44  S.  E.  721;  Walker  v.  Foster 
(1900)  30  Can.  S.  C.  299. 

In  Deneff  v.  Helms  (1902)  42  Or. 
161,  70  Pac.  390,  it  appeared  that  a 
donor,  who  was  dangerously  111,  an- 
nounced to  those  at  his  bedside  that 
he  gave  to  a  third  person  all  and 
everything  that  he  had ;  that  the  third 
person  should  care  for  him  as  long  as 
he  lived,'  so  that  he  could  have  what 
was  necessary;  that  after  his  death 
the  third  person  was  to  pay  all 
charges,  pay  himself  liberally,  and,  if 
anything  remained,  he  was  to  send  it 
to  the  donor's  sister  in  a  foreign  coun- 
try— all  of  which  the  third  person  as- 
sented to,  and  agreed  to  comply  with. 
Thereupon  the  donor  inclosed  a  cer- 
tain certificate  of  deposit  to  the  third 
person,  and  delivered  it  to  him,  and 
instructed  another  person  to  pay  over 
a  certain  sum  of  money  held  by  hira 


for  the  donor,  to  this  third  person. 
It  was  contended  that  the  transactiona 
were  effective  merely  to  conistitute  the 
third  person  agent  for  tiie  donor  to 
carry  out  his  will  respecting  the  mon- 
ey thus  intrusted  to  him;  that  was  to 
say,  to  pay  all  his  lawful  debts,  and  to 
send  the  balance,  if  any  remained,  to 
the  donor's  sister.  The  court  held, 
however,  that  the  donor  had  diapos* 
sessed  himself  of  the  property  abso- 
lutely, parting  with  all  control  and 
dominion  over  it,  and  died  tbie  next 
day.  The  court  held  that  it  waA  elear-* 
ly  manifest  from  what  he  said  that  it 
was  his  present  purpose  to  part  with 
the  title  to  the  money,  and  bestow  it 
on  his  sister,  after  the  pajrment  of  the 
specified  expenses  and  charges,  to 
which  he  directed  the  third  person  to 
attend.  These  directions,  the  court 
held,  were  without  reservation,  and 
their  performance  depended  on  no  con- 
ditions. The  sister,  the  court  held» 
was  constituted  the  real  beneficiary^ 
or  donee,  and  the  third  person  a  trus- 
tee for  her,  to  execute  the  trust  or  gift 
causa  mortis  reposed  in  him. 

In  Johnson  v.  Colley.  (1903)  101  Va* 
414,  99  Am.  St.  Rep.  884,  44  S.  E,  721, 
it  appeared  that  a  donor,  the  day  be- 
fore his  death,  handed  a  friend  and 
neighbor  a  bundle  of  money,  with  the 
injunction  that  if  he  died,  or  anything 
happened  to  him,  the  friend  was  to 
give  it  to  the  donee.  This  third  per- 
son took  complete  physical  possession 
of  the  money,  and  removed  it  to  his 
own  house  for  safe-keeping.  The 
court  stated  that,  the  object  of  the 
donor's  bounty  being  a  child  of  tender 
years,  he  doubtless  knew  that  it  was 
too  young  to  be  intrusted  with  the 
large  sum  of  money  he  desired  to  give 
her,  and  for  this  reason  he  turned  to 
his  friend  and  adviser,  and  placed  the 
money  in  his  hands  as  the  surest  meth- 
od of  securing  it  for  the  use  and  bene- 
fit of  the  child.  There  being  no  coun- 
tervailing circumstances,  the  court 
held  that  one  who  thus  received  prop- 
erty for  another  must  be  held  to  be 
the  trustee  of  the  intended  donee,  and 
not  the  agent,  merely,  of  the  donor. 

in  Walker  v.  Foster  (Can.)  supra, 
it  appeared  that  a  donor  placed  cer- 
tain promissory  notes  in  envelops  ad- 
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dressed  to  each  of  his  live  children, 
and  kept  them  and  their  contents  in 
a  desk  at  his  bedside  for  some  years, 
locked  up  and  under  his  control. 
Shortly  before  his  death,  when  he  be- 
lieved that  he  would  die,  the  donor 
had  the  envelops  in  which  the  notes 
were,  taken  from  the  desk  and  handed 
to  a  third  person,  T^ho  was  directed 
by  him  to  seal  up  the  envelops  and 
replace  them  in  the  desk,  and  lock  it. 
Then  he  delivered  the  keys  to  the  third 
person  to  retain  until  after  his  death, 
when  he  instructed  him  to  deliver  to 
each  of  his  children  one  of  the  envel- 
ops so  addressed.  After  his  death, 
the  third  person  delivered  the  envel- 
ops to  the  respective  donees  as  di- 
rected. In  holding  that  the  evidence 
was  sufficient  to  show  a  valid  donatio 
causa  mortis,  the  court  declared  that 
there  was  no  proof  of  any  agency  or 
trusteeship  for  the  donor,  or  of  any- 
thing short  of  an  actual  delivery  of 
the  notes  and  a  parting  with  the 
dominion  over  and  possession  of 
them  to  the  third  person  for  the  use 
of  the  donees  after  the  donoir's  death. 
In  Varley  v.  Sims  (1907)  100  Minn. 
331,  8  L.R.A.(N.S.)  828,  117  Am.  St. 
Rep.  694,  111  N.  W.  269,  10  Ann.  Cas. 
473,  it  appeared  that  the  plaintiff's 
mother,  being  about  to  undergo  a  seri- 
ous surgical  operation^  drew  her  check 
on  a  bank  for  the  entire  amount  of  her 
deposit  therein,  payable  absolutely  to 
the  plaintiff,  and  left  it  with  her  sis- 
ter, instructing  her  to  deliver  it  to  the 
plaintiff,  who  was  not  then  present, 
in  the  event  the  operation  resulted 
fatally.  She  also  stated  to  her  sister 
that,  if  she  survived  the  operation,  the 
check  should  be  returned  to  her.  The 
operation,  however,  resulted  fatally, 
and  the  check  was  delivered  to  the 
plaintiff  after  his  mother's  death. 
The  court  held  that  the  delivery  of  the 
check  by  the  mother  to  her  sister,  to 
be  by  the  latter  in  turn  delivered  to 
the  plaintiff  on  the  occurrence  of 
death,  was  a  sufficient  delivery,  with 
the  other  attendant  circumstances,  to 
constitute  a  valid  gift  causa  mortis, 
and  transfer  of  the  title  to  the  fund. 
The  court  held  that  the  sister  was,  in 
contemplation  of  law,  the  agent  or 
trustee  of  the  donee,  and  the  deliv- 


ery to  her  was  as  effectual  as  though 
it  had  been  made  personally  to  the 
donee. 

In  Sessions  v.  Moseley  (1849)  4 
Gush.  (Mass.)  87,  the  evidence  showed 
that  the  donor,  being  sick  and  appre- 
hensive of  death,  gave  into  the  hands 
of  a  third  person  the  note  in  suit,  with 
directions  to  give  it,  after  his  death, 
to  the  donee  for  his  own,  and  that 
she  kept  the  note  until  after  the  death 
of  the  donor,  and  then  gave  it  to  the 
donee,  who  accepted  it.  It  was  held 
that  the  transaction  constituted  a  good 
donatio  causa  mortis,  there  having 
been  an  actual  delivery  to  a  person  for 
the  use  of  the  donee. 

In  Devol  v.  Dye  (1890)  123  ImL 
321,  7  L.R.A.  439,  24  N.  E.  246,  it  ap- 
peared- that  a  donor,  some  time  be- 
fore his  death,  intrusted  the  key  of 
bis  box  and  private  drawer  in  the 
vault  of  a  bank  safe  to  the  cashier 
of  the  bank,  in  whose  custody  they 
remained  from  that  time  until  the 
donor's  death.  Three  days  before  his 
death  the  donor,  who  was  aware  of 
his  condition,  told  the  cashier  of  the 
bank  that  it  had  always  been  his  pur- 
pose to  give  a  cousin  ^5,000,  either  in 
cash  or  in  bank  stock,  and  that  he  had 
put  92,000  in  gold,  in  a  bag,  and 
marked  the  name  of  his  cousin  on  it, 
and  left  it  in  the  tin  box  in  the  vault. 
He  then  directed  the  cashier  to  go  to 
the  bank  and  count  out  $3,000  more  in 
gold  coin,  and  put  it  in  a  sack,  and 
mark  it  as  the  other  saek  was  marked, 
and  that  he  should  also  count  out 
$1,000  in  cuireney,  and  place  it  in  an 
envelop  for  another  person,  and  put 
her  nan^e  on  it.  He  then  directed 
that,  in  ease  of  his  death,  the  sacks 
and  the  package  should  be  delivered 
by  the  cashier  to  the  parties  indi- 
cated by  the  writing  thereon.  The 
cashier  did  as  directed,  and  informed 
the  donor  that  his  directions  had  been 
carried  out,  to  which  he  replied  ap- 
provingly. The  sacks  containing  the 
gold  coin  and  i^e  package  with  the 
currency  remained  in  the  box  and 
drawer  until  after  the  donor's  death, 
the  cashier  of  the  bank  retaining  the 
keys.  The  court  held  that  th^e  had 
been  a  valid  delivery  to  the  cashier 
for  the  use  of  the  donees. 
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In  Shabpb  v.  Shabfe  (reported  here- 
with)»  ante,  891,  it  appeared  that  a 
donor  placed  a  check  in  the  hands  of 
a  relative  of  the  donee,  with  a  direc- 
tion to  deliver  it  to  the  donee  if  he 
died,  but  to  return  to  the  donor  if  the 
latter  lived.  It  was  held  that  there 
was  a  sufficient  delivery  to  constitute 
a  valid  gift  causa  mortis,  under  the 
presumption  of  fact  that  the  third  per- 
son was  the  agent  of  the  donee,  and 
that,  therefore,  there  was  a  delivery 
to  her. 

In  Hogan  v.  Sullivan  (1901)  114 
Iowa,  456,  87  N.  W.  447,  it  appeared 
that  the  donor,  about  two  years  be- 
fore his  death,  took  the  defendant  to 
a  bank  and  deposited  a  sum  of  money, 


having  the  certificate  made  payable 
to  the  defendant,  and  stating  that 
the  doctors  had  told  him  there  was 
danger  of  his  death  and  that  he 
wanted  the  defendant  to  be  able  to 
draw  the  money  out.  About  two  weeks 
before  his  death,  the  donor  gave  di- 
rections to  the  defendant  with  regard 
to  the  disposal  of  the  money  which 
he  had  previously  deposited  to  the  de- 
fendant's credit,  causing  the  latter  to 
make  a  brief  memorandum  of  the  bene- 
ficiaries and  the  amounts  to  be  paid 
to  them,  which  was  read  over  but  not 
signed  by  the  donor.  It  was  he)d  that 
there  was  such  a  delivery  as  to  make 
a  valid  gift  causa  mortis. 

H.  D.  B. 


EDSON  F.  ADAMS,  Exr.,  etc.,  of  Thomas  Prather^  Deceased,  Appt, 

V. 

MERCED  STONE  COMPANY,  Respt. 

California  Supreme  Court  (In  Banc)  -^October  81,  19 17m 

(176  Cal.  416,  178  Pac.  498.) 

Gift  —  of  account  —  what  neoeeNsary  to  eflfect. 

1.  That  the  president  of  a  corporation  to  whom  an  account  against  it 
is  given  has  the  means  of  transferring  it  upon  the  books  of  the  corporation 
is  not  sufficient  to  effect  a  delivery  within  the  meaning  of  a  statute  mak- 
ing invalid  a  verbal  gift,  unless  the  means  of  obtaining  possession  or  con- 
trol of  the  thing  given  are  delivered  to  the  donee. 

ISee  note  on  this  qtteation  beginning  on  page  938.] 


—  thing  in  possession  of  donee. 

2.  .That  the  subject-matter  of  a  gift 
is  in  possession  of  the  donee  at  the 
time  the  gift  is  made  is  not  sufficient 
to  satisfy  the  requirements  of  a  stat- 
ute that  a  verbal  gift  is  not  valid,  un- 
less the  means  of  obtaining  possession 
and  control  of  the  thing  are  given,  nor, 
if  it  is  capable  of  delivery,  unless 


there  is  an  actUal  or  symbolical  de- 
livery of  the  thing  to  the  donee. 
[See  12  R.  C.  L.  935,  936.] 

—  of  chose  in  acticm. 

3.  To  effect  a  valid  gift  of  a  chose 
in  action  not  capable  of  manual  deliv- 
ery, the  only  recognized  means  of  ob- 
taining control  is  an  assignment  in 
writing,  or  some  equivalent  thereof. 

[See  12  R.  C.  L.  938  et  seq.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Ala- 
meda Counly  in  favor  of  defendant,  and  from  an  order  denying  a  new 
trial,  in  an  action  brought  to  recover  the  balance  of  an  indebtedness  al* 
leged  to  be  due  from  defendant  to  plaintiff's  decedent.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Corbet  &  Selby,  Milton  S.  before  and  at  the  time  of  the  attempt- 
Hamilton,  and  Snook  &  Church,  for  ed  gift  is  not  the  equivalent  of  and 
appellant:  cannot  serve  for  the  giving. 

The  mere  possession  by  the  donee         Denigan  v.  Hlbemia  Sav.  ■&  L.  Soc 
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127  Cal.  141,  69  Pac.  389;  Smith  v. 
Zumbro,  41  W.  Va.  624,  24  S.  E.  668; 
Drew  V.  Hagerty,  81  Me.  281,  8  L.R.A. 
280,  10  Am.  St.  Rep.  265,  17  Atl.  68; 
Allen  V.  Allen,  75  Minn.  116,  74  Am. 
St  Rep.  442,  77  N.  W.  567;  Chambers 
V.  McCreery,  45  C.  C.  A«  822,  106  Fed. 
867. 

The  attempted  gift  is  invalid. 

Pullen  V.  Placer  County  Bank,  138 
Cal.  170,  94  Am.  St.  Rep,  19,  66  Pac. 
740,  71  Pac.  88;  Foxworthy  v.  Adams, 
Ann.  Cas.  1912 A,  830,  note;  Hart  v. 
Ketchum,  121  Cal.  428,  53  Pac.  931; 
Knight  V.  Tripp,  121  Cal.  678,  54  Pac. 
267 ;  Thompson  v.  Jones,  167  Cal.  748, 
141  Pac.  366. 

The  indebtedness  due  from  defend- 
ant to  Thomas  Prather  was  not  sus- 
ceptible of  being  disposed  of  as  a  gift 
causa  mortis,  excepting  by  an  instru- 
ment in  writing  duly  signed  by  him  or 
by  his  authority. 

20  Cyc.  1202,  1237;  14  Am.  &  Eng. 
Enc.  Law,  1022,  and  notes  2  &  3 ;  Gisel- 
man  v.  Starr,  106  Cal.  656,  40  Pac.  8; 
Brewster  v.  Hartley,  87  Cal.  25,  99  Am. 
Dec.  287;  Driscoll  ▼.  Driscoll,  148  Cal. 
584,  77  Pac.  471;  Cook  v.  Lum,  55 
N.  J.  L.  373,  26  Atl.  803;  Miller  v. 
Jeffress,  4  Gratt.  480 ;  Ewing  v.  Ewing, 
2  Leigh,  344 ;  Shepard  v.  Shepard,  164 
Mich.  183,  129  N.  W.  201;  McMahon 
V.  Newtown  Sav.  Bank,  67  Conn.  78,  34 
Atl.  709;  Allen-West  Commission  Co. 
V.  Grumbles,  63  C.  C.  A.  401,  129  Fed. 
293;  Sorlien  ▼.  Rolla,  126  Minn.  500, 
148  N.  W.  301 ;  Beaver  v.  Beaver,  117 
N.  Y.  421,  6  L.R.A.  408, 15  Am.  St.  Rep. 
531,  22  N.  £.  940;  Fisher  v.  Ludwig, 
6  Cal.  App.  143,  91  Pac  658 ;  Re  Hall, 
154  Cal.  531,  98  Pac.  269;  Hahn  v. 
Dean,  108  Me.  555,  82  Atl.  204. 

Thomas  Prather  was  at  the  time  of 
his  death  **the  legal  owner  of  the  in- 
debtedness, account,  and  credit  bal- 
ance" of  $112,965.84,  and  plaintiff  in 
his  representative  capacity  is  soeh 
legal  owner  of  said  indebtedness,  ac* 
count,  and  credit  balance. 

Cook  V.  Lum,  55  N.  J.  L.  373,  26  Atl. 
803;  Re  Hall,  154  Cal.  531,  98  Pac. 
269 ;  Driscoll  v.  Driscoll,  143  Cal.  534, 
77  Pac.  471;  Hart  v.  Ketchum,  121  Cal. 
428,  53  Pac.  981 ;  Knight  v.  Tripp,  121 
Cal.  678,  54  Pac.  267;  Thompson  v. 
Jones,  167  Cal.  748, 141  Pac.  366;  Fish- 
er  V.  Ludwig,  6  Cal.  App.  148,  91  Pac. 
658;  Smith  v.  iZumbro,  41  W.  Va.  623, 
24  S.  E.  653 ;  Drew  v.  Hagerty,  81  Me. 
231,  3  L.R.A.  230,  10  Am.  St.  Rep.  255, 
17  Atl.  64 ;  Hahn  v.  Dean,  108  Me.  555, 
82  Atl.  204;  Chambers  v.  McCreery, 
8  A.L.R.— 69. 


46  C.  C.  A.  822, 106  Fed.  867;  Brewster 
V.  Hartley,  87  Cal.  26,  99  Am.  Dec. 
287;  Allen  v.  Allen,  76  Minn.  116,  74 
Am.  St.  Rep.  442,  77  N.  W.  567;  Miller 
V.  Jeffress,  4  Gratt  480;  Ewing  v. 
Ewing,  2  Leigh,  344;  20. Cyc.  1202, 
1237;  Giselman  v.  Starr,  106  Cal.  656, 
40  Pac.  8;  Shepard  v.  Shepard,  164 
Mich,  183,  129  N.  W.  201 ;  McMahon  v. 
Newtown  Sav.  Bank,  67  Conn.  78,  34 
Atl.  709;  Allen-West  Commission  Co. 
V.  Grumbles,  63  C.  C.  A.  401,  129  Fed. 
293;  Sorlien  v.  Rolla,  126  Minn.  600, 
148  N.  W.  301;  Beaver  v.  Beaver,  117 
N.  Y.  421,  6  L.R.A.  408,  16  Am.  St.  Rep. 
631,  22  N.  E.  941. 

The  fact  that  Thomas  Prather  and 
Samuel  D.  Prather  were  copartners  in 
business  established  a  confidential 
and  trust  relationship  between  them. 
Any  gift  was  constructively  fraudu- 
lent and  void. 

Bacon  v.  Soule,  19  Cal.  App.  434, 126 
Pac.  384 ;  Nobles  v.  Hutton,  7  Cal.  App. 
19,  98  Pac.  289;  Brison  v.  Brison,  75 
Cal.  529,  7  Am.  St.  Rep.  189/  17  Pac. 
689;  Ross  v.  Conway,  92  Cal.  635,  28 
Pac.  785;  Piercy  v.  Piercy,  18  Cal. 
App.  755,  124  Pac.  561. 

Mr.  J.  P.  O'Brien  also  for  appellant. 

Messrs.  A.  L.  Frick,  William  S. 
Wells,  Jr.,  Chapman  &  iS-efethen,  and 
R  H.  Countr3^man  for  respondent. 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  appeals  from  a  judg- 
ment in  favor  of  the  defendant,  and 
from  an  order  denying  his  motion 
for  a  new  trial. 

The  complaint  states  a  cause  of 
action  against  the  defendant,  in 
favor  of  the  decedent,  Thomas 
Prather,  upon  an  indebtedness  al- 
leged to  be  the  sum  of  $112,965.84. 
The  defendant  in  its  answer  denied 
the  existence  of  any  indebtedness 
from  it  to  said  Thomas  Prather  at 
the  time  of  his  death,  and  on  in- 
formation and  belief  alleged  that 
prior  to  his  death  said  Thomas 
Prather  made  a  gift  of  said  indebt- 
edness, due  from  the  defendant  to 
Thomas  Prather,  to  one  Samuel  D. 
Prather,  and  that  said  Samuel  then 
became  and  ever  since  has  been  the 
owner  of  said  indebtedness. 

The  court  found  that  during  the 
last  sickness  of  Thomas  Prather,  to 
wit,  on  April  17,  1913,  said  Thomas 
Prather  made  a  gift  to  his  brother, 
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Samuel  D.  Prather,  of  all  of  the  in- 
debtedness due  from  the  defendant 
to  said  Thomas,  being  the  indebted- 
ness sued  for  by  the  plaintiff  herein. 
That  at  that  time  Samuel  was  the 
president/  the  general  manager,  and 
a  member  of  the  board  of  directors 
of  the  defendant,  said  defendant  be- 
ing a  corporation,  and  Thomas 
Prather  knew  that  Samuel  held  said 
offices  and  by  reason  thereof  had  full 
and  exclusive  charge  and  control  of 
defendant's  books  of  account,  in- 
cluding power  to  make  or  direct  the 
making  of  entries  and  transfers  in 
said  books,  and  knew  that  by  reason 
thereof  Samuel  D.  Prather  had  the 
means  of  obtaining  possession  and 
control  of  the  said  indebtedness  so 
given  to  him.  The  court  further 
stated  that  by  reason  of  the  fact 
that  Thomas  Prather  had  this 
knowledge  at  the  time  he  gave  the 
indebtedness  to  Samuel,  he  there- 
fore at  that  time  gave  to  said  Sam- 
uel the  means  of  obtaining  posses- 
sion and  control  of  the  thing  given, 
that  is,  of  the  said  indebtedness. 
This  last  statement  is,  of  course,  a 
mere  conclusion  from  the  facts  pre- 
viously stated.  The  appellant  con- 
tends that  the  transaction  as  stated 
in  the  findings  did  not  constitute  a 
valid  gift  of  the  indebtedness  in 
question,  and  that  the  finding,  so  far 
as  it  states  the  ultimate  fact  of  such 
gift,  is  contrary  to  the  evidence. 

It  is  conceded  that  at  the  time  of 
the  asserted  gift  Thomas  Prather 
knew  that  Samuel  D.  Prather  held 
the  offices  above  mentioned,  and  that 
it  was  within  his  official  power  by 
reason  thereof  to  make  sufficient 
changes  upon  the  books  of  account 
of  the  defendant  to  make  them  show 
that  the  said  indebtedness  had  been 
transferred  by  Thomas  Prather  to 
Samuel  D.  Prather,  and  was  owing 
by  the  defendant  to  Samuel  D. 
Ptather,  instead  of  Thomas  Prath- 
er.  It  is  admitted  that  the  asserted 
gift  was  made  during  the  last  sick- 
ness of  Samuel  Prather,  two  days 
before  his  death,  which  event  oc- 
curred on  April  19,  1913,  and  was 
therefore  a  gift  in  view  of  death. 
Civ.  Code,  §  1150.    It  is  also  admit- 


ted that  no  change  was  made  upon 
the  books  of  the  defendant  regaird- 
ing  said  indebtedness,  up  to  the  time 
of  the  trial  of  this  action,  and  that 
when  the  action  was  begun,  the  ac- 
count books  of  the  defendant  showed 
it  to  be  indebted  to  the  said  Thomas 
Prather  in  the  sum  claimed  in  the 
complaint.  The  only  evidence  of  the 
gift  asserted  in  the  answer  is  found 
in  the  testimony  of  Samuel  D. 
Prather,  and  is  as  follows :  'In  talk- 
ing business  my  brother  said  to  me; 
'Now,  in  reference  to  the  account  of 
Thomas  Prather  in  the  Merced  Stone 
Company,  I  want  to  give  you  that 
account,  all  that  is  due  me  from  that 
account.  I  don't  know  just  how  to 
do  this,  but  I  give  it  to  you.'  .  .  . 
A  little  further  in  the  conversation 
my  brother  said  to  me;  'I  give  you 
the  keys  to  my  office,  the  combina- 
tion of  my  safe  and  keys  to  my  d^k, 
and  with  these  I  give  you  all  ac- 
counts, books,  papers,  letters,  doc- 
uments, furnishings,  pictures,  ev- 
erything that  belongs  to  me  in  that 
office.    It  is  yours.'  " 

This,  he  said,  occurred  on  April 
17,  1913. 

The  case  depends  upon  the  mean- 
ing and  effect  of  §  1147  of  the  Civil 
Code,  which  reads  as  follows:  "A 
verbal  gift  is  not  valid,  unless  the 
means  of  obtaining  possession  and 
control  of  the  thing  are  given,  nor, 
if  it  is  capable  of  deliveiy,  unless 
there  is  an  actual  or  s3rmbolical  de- 
livery of  the  thing  to  the  donee." 

The  contention  of  the  respondent 
is  that  this  section  is  complied  witii 
in  every  case  of  gift  of  a  chose  in 
action,  where,  at  the  time  the  donor 
makes  such  gift,  he  knows  that  the 
donee  has  it  within  Q^g^^^f  ,„»•■■€ 
his  power  to  secure  -wh«t  ■ee«w*iT 
the  possession  and  **  ••«•*• 
control  of  the  thing  given,  and  that 
in  such  a  case  no  delivery  or  trans- 
mission from  the  donor  to  the  donee 
of  the  means  of  obtaining  possession 
and  control  of  the  subject  of  the  gift 
is  necessary.  We  do  not  think  this 
is  the  correct  construction  of  the 
section  quoted.  It  contemplates 
that  the  donor  shall  do  something  at 
the  time  of  making  the  gift  whdcfa 
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has  the  effect  of  placing  in  the  hands 
of  the  donee  thfe  means  of  obtaining 

-thiiir  In  ^^^  control  and  pos- 

7o«se**ion  of  session  of  the  thing 
*««•••  given.      That    the 

fact  that  the  thing  was  already  in 
possession  of  the  donee  at  the  time 
of  declaring  the  gift  is  not  enough 
is  well  settled  by  the  authorities. 
Denigan  v.  Hibernian  Sav.  &  L.  Soc. 
127  Cal.  141,  59  Pac.  389;  Smith  v. 
Zumbro,  41  W.  Va.  623, 24  S.  E.  653; 
Drew  V.  Hagerty,  81  Me.  231,  3 
L.R.A.  230,  10  Am.  St.  Rep.  255,  17 
Atl.  63 ;  Allen  v.  Allen,  75  Minn.  116, 
74  Am.  St.  Rep.  442,  77  N.  W.  567. 

In  order  to  comply  with  the  sec- 
tion the  "means"  must  be  "given." 
In  the  connection  in  which  these 
words  occur  the  effect  is  that  such 
means  must  be  given  by  the  donor 
to  the  donee.  This  giving  of  the 
means  is  authorized,  where  the 
thing  given  is  not  capable  of  deliv- 
ery, as  a  substitute  for  the  actual 
or  symbolical  delivery  of  the  thing 
by  the  donor  to  the  donee  required 
in  cases  where  such  thing  is  capable 
of  delivery.  No  good  reason  can  be 
given  for  supposing  that  a  transmis- 
sion or  delivery  by  the  donor  to  the 
donee  of  the  means  was  not  intend- 
ed to  be  as  essential  in  the  case  of 
intangible  property,  as  the  delivery, 
actual  or  symbolical,  of  the  thing  it- 
self, where  it  is  tangible. 

In  the  case  of  a  chose  in  action  not 

evidenced  by  a  writ- 
ten instrument,  the 
only  means  of  ob- 
taining control  that  is  recognized 
by  the  authorities  is  an  assignment 
in  writing,  or  some  equivalent  there- 
of. 

"According  to  the  weight  of  au- 
thority, in  order  to  make  a  valid 
srift  inter  vivos  of  a  chose  in  action 
not  evidenced  by  a  written  in- 
strument, there  must  be  a  written 
assignment,  or  some  equivalent  in- 
strument."   20  Cyc.  1202. 

"A  written  assignment  of  the  de- 
mand by  the  donor  to  the  donee  is 
essential  to  complete  the  delivery" 
in  the  case  of  gifts  causa  mortis.  20 
Cyc.  1237 ;  14  Am.  &  Eng.  Enc.  Law, 
1022. 


»f  chose 
in  ftetion. 


"If  the  thing  be  not  capable  of 
actual  delivery,  there  must  be  some 
act  equivalent  to  it.  The  donor  must 
part  not  only  with  the  possession, 
but  with  the  dominion  of  the  prop- 
erty. If  the  thing  given  be  a  chose 
in  action,  the  law  requires  an  as- 
signment, or  some  equivalent  in- 
strument, and  the  transfer  must  be 
actually  executed."  2  Kent,  Com. 
*439. 

This  passage  from  Kent  was  quot- 
ed and  approved  in  DriscoU  v.  Dris- 
coll,  143  Cal.  534,  77  Pac.  471,  and  in 
Giselman  v.  Starr,  106  Cal.  657,  40 
Pac.  8. 

In  Cook  V.  Lum,  55  N.  J.  L.  373, 
26  Atl.  803,  the  court  said  that  the 
test  of  an  effectual  gift  was  this: 
"That  the  transfer  was  such  that,  in 
conjunction  with  the  donative  in- 
tention, it  completely  stripped  the 
donor  of  his  dominion  of  the  thing 
given,  whether  that  thing  was  a 
tangible  chattel  or  a  chose  in  ac- 
tion." 

To  the  same  effect  was  Ewing  v. 
Ewing,  2  Leigh,  344;  Shepard  v. 
Shepard,  164  Mich.  183,  129  N.  W. 
201 ;  McMahon  v.  Newtown,  67  Conn. 
79,  34  Atl.  709,  and  many  other 
cases.  That  §  1147  was  not  intend- 
ed to  change  the  law  respecting  the 
necessity  of  an  assignment,  or  its 
equivalent,  to  make  a  valid  gift  of 
a  chose  in  action,  not  itself  evidenced 
by  a  writing,  is  shown  by  the  fact 
that  in  the  annotated  edition  of  the 
Code,  edited  by  the  committee  that 
prepared  it,  there  is  cited  to  support 
the  section  Hunter  v.  Hunter,  19 
Barb.  631,  in  which  case  the  above 
passage  from  Kent  is  quoted  and 
approved. 

In  the  present  case  it  is  true  that 
Samuel  D.  Prather  was  pc  asessed 
of  the  physical  power  and  of  the  of- 
ficial authority,  by  reason  of  his 
relation  to  the  defendant,  to  make 
the  necessary  changes  on  its  books 
to  show  that  the  indebtedness  was 
due  to  him  and  not  to  the  decedent. 
But  this  power  did  not  emanate  from 
the  decedent.  Samuel  possessed  it 
before  the  asserted  gift  as  well 
as  after.  The  decedent  did  not 
even  authorize  him  to  make  such 
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changes,  nor  suggest  that  the  gift 
might  be  effected  in  that  way.  It 
was  not  shown  that  such  method 
was  in  the  mind  of  the  donor.  The 
fact  that  it  was  a  book  account,  or 
that  a  change  might  be  made  in  the 
name  of  the  debtor,  was  not  even 
mentioned  in  the  conversation.  The 
law  intends  something  more  than  a 
mere  power  to  make  physical  entries 
in  the  books  of  the  debtor  in  such 
a  case.  The  authority  to  make  the 
change,  or  cause  it  to  be  made,  must 
be  vested  in  the  debtor  by  reason 
of  some  act  or  direction  of  the  cred- 
itor. If  verbal  gifts  could  be  made 
in  such  loose  manner  as  this  it  would 
open  the  door  to  innumerable  frauds 
and  perjuries.  For  this  reason  the 
authorities  hold  that  something 
more  than  mere  physical  power  is 
necessary ;  something  more  than  the 
previous  possession  of  the  property 
or  of  the  means  of  obtaining  it; 
something  emanating  from  the  do- 
nor which  operates  to  give  to  the 
donee  the  means  of  obtaining  such 
possession  and  control. 

The  case  is  not  different  in  prin- 
ciple from  PuUen  v.  Placer  County 
Bank,  138  Cal.  170,  94  Am.  St.  Rep. 
19,  66  Pac.  740,  71  Pac.  83.  In  that 
case  a  father  gave  to  his  son  a  check 
for  $1,000  upon  the  bank,  with  the 
intention  of  making  to  him  a  gift 
of  that  amount  of  money.  After 
delivering  the  check  to  the  son  the 
father  stated  that  he  wished  he 
would  not  present  it  until  after  his 
death.  The  son  awaited  his  death 
and  then  presented  the  check,  which 
the  bank  refused  to  pay,  on  the 
ground  that  the  death  of  the  father 
revoked  it.  The  court  said:  "In 
the  present  case  the  gift  was  verbal, 
and  the  property  which  the  father 
intended  to  give  to  his  son  was  mon- 
ey on  deposit  in  the  bank.  The 
check  was  not  itself  the  property 
which  the  father  intended  to  give, 
but  was  merely  a  direction  to  the 
defendant  to  pay  $1,000  to  the  son. 
It  indicated  the  amount  to  be  given 
and  the  place  at  which  the  money 
was  to  be  delivered.  The  check  was 
not  a  symbolic  delivery  of  the  mon- 
ey, but  it  was  a  delivery  of  the 


means  by  which  the  son  could  ob- 
tain possession  of  the  money.  It 
was,  however,  subject  to  revocation 
by  the  father  at  any  time  before  its 
presentation  to  the  bank,  and  was 
in  fact  revoked  by  his  death.  The 
request  of  the  father  that  the  son 
would  not  present  the  check  until 
after  his  death  did  not  affect  the 
sufficiency  of  the  gift.  If  the  gift 
were  complete  by  his  delivery  of  the 
check,  such  subsequent  request 
would  not  destroy  its  validity,  and 
if  not  then  complete,  this  request 
would  not  have  the  effect  to  dispense 
with  its  presentation  for  the  purpose 
of  making  it  complete.  By  the  fail- 
ure of  the  son  to  present  the  check, 
there  was  no  delivery  of  the  money 
during  the  lifetime  of  the  father, 
and  the  gift  was  therefore  not  com- 
plete.'' 

The  mere  delivery  of  an  order  for 
the  payment  of  a  debt  is  therefore 
not  sufficient  to  make  a  complete 
gift  thereof.  In  the  present  case 
there  was  not  even  the  delivery  of 
an  order,  nor  any  suggestion  there- 
of. All  that  was  done  was  to  declare 
the  present  intention  to  give  the  in- 
debtedness to  Samuel  D.  Prather. 
No  means  whatever  were  delivered 
by  the  donor  to  the  donee  by  which 
the  latter  could  obtain  payment  of 
the  indebtedness.  The  fact  that 
Samuel  D.  Prather  was  the  manag- 
ing officer  of  the  defendant  and  had 
power  to  change  its  books  did  not 
make  the  gift  effectual.  The  indebt- 
edness was  due  from  the  defendant 
and  not  from  Samuel  D.  Prather, 
and  it  was  necessary  that  the  de- 
fendant should  have  some  authority 
from  Thomas  Prather  before  it  could 
legally  make  a  change  upon  the 
books  of  the  company  to  show  the 
change  in  the  indebtedness.  Thom- 
as Prather  gave  no  such  authority 
to  his  brother  or  to  any  other  per- 
son. 

The  conclusion  of  the  court  below 
upon  the  facts  found  was  not  in  ac- 
cordance with  the  law,  and  its  find- 
ing of  the  ultimate  fact  that  Thomas 
Prather  transferred  the  debt  to 
Samuel  D,  Prather  by  way  of  a  verb- 
al gift  is  not  supported  by  the  ev- 
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idence.    Consequently  the  judgment 
and  order  cannot  be  upheld. 

The  judgment  and  order  are  re- 
versed and  the  cause  is  remanded, 
with  directions  to  the  court  below 


to  enter  judgment  upon  the  findings 
in  favor  of  the  plaintiff  for  the 
amount  prayed  for. 

We  concur:     Angellottiy  Ch.  J.; 
Sloss,  J. ;  Henshaw,  J. ;  Melvin,  J. 


ANNOTATION. 
Gift  at  debts  of  diird  person  n<^  evidoiced  by  commercial  instrument. 


I.  Introductory,  933. 

II.  General  rules,  933. 
III.  Application  of  rules: 

a.  Gift  inter  vivos,  934. 

b.  Gift  causa  mortis: 

I.  In  general,  936. 

2.  Indebtedness  not  evidenced 
by  writing,  938. 

I.  introducUtry, 

In  the  present  note,  discussing  gifts 
of  the  indebtedness  of  third  persons, 
the  gift  of  debts  evidenced  by  commer- 
cial instruments  is  excluded,  and  this 
exclusion  is  deemed  to  embrace  not  only 
promissory  notes,  checks,  bonds,  and 
drafts,  but  mortgages  and  insurance 
policies.  Gifts  of  bank  deposits  have 
also  been  excluded. 

II.  General  rules, 

"The  general  legal  principle  regulat* 
ing  the  subject  of  gifts  of  choses  in  ac- 
tion has  long  been  established.  It  is  to 
the  effect  that,  with  respect  to  things 
both  tangible  and  intangible,  mere 
words  of  donation  will  not  suffice.  With 
regard  to  the  former  class — ^that  is, 
things  corporeal — ^there  must  be,  in  ad- 
dition to  the  expression  of  a  donative 
purpose,  an  actual  tradition  of  the  cor- 
pus of  the  gift,  whenever,  considering 
the  nature  of  the  property  and  the  cir- 
cumstances of  the  actors,  such  a  formal- 
ity is  reasonably  practicable.  In  some 
instances,  when  the  situation  is  incom- 
patible with  the  performance  of  such 
ceremony,  resort  may  be  had  to  what 
has  been  called  a  symbolical  delivery  of 
the  subject.  Touching  things  in  action, 
as  there  can  be  no  actual  delivery  of 
them,  the  legal  requirement  is  that  the 
donor's  voucher  of  right  or  title  must 
be  surrendered  to  the  donee.  Such  sur- 
render is  deemed  equivalent  to  an  ac- 
tual handing  over  of  things  corporeal. 
To  this  extent  the  law  of  the  subject  is 
neither  doubtful  nor  obscure.   The  diffi- 


culty supervenes  as  soon  as  the  attempt 
is  made  to  apply  these  rules  to  the  ever 
variant  conditions  of  the  cases  that  are 
being  presented  for  judicial  examina- 
tion. Even  when  the  thing  given  has 
been  a  personal  chattel,  whether  certain 
acts  show  a  purpose  to  give,  consum- 
mated by  a  delivery  of  it,  has  often 
been,  and  doubtless  will  be,  a  vexed 
question.  The  uncertainty  in  constru- 
ing the  circumstances  is  even  greater 
when  we  have  rights  of  action  to  deal 
with.''  Cook  V.  Lum  (1898)  65  N.  J.  L. 
373,  26  Atl.  803. 

Kent  (2  Com.  *  439),  speaking  of  the 
delivery  essential  to  a  gift,  says  that  in 
this  as  in  every  other  case,  delivery 
must  be  according  to  the  nature  of  the 
thing.  It  must  be  an  actual  delivery,  so 
far  as  the  subject  is  capable  of  delivery. 
It  must  be  secundum  subjectam  mate- 
riam,  and  be  the  true  and  effectual  way 
of  obtaining  the  command  and  dominion 
of  the  subject.  If  the  thing  given  be 
not  capable  of  actual  delivery,  there 
must  be  some  act  equivalent  to  it.  The 
donor  must  part,  not  only  with  the  pos- 
session, but  with  the  dominion  of  the 
proper^.  If  the  thing  given  is  a  chose 
in  action,  the  law  requires  an  assign- 
ment or  some  equivalent  instrument, 
and  the  transfer  must  be  actually  exe- 
cuted. 

So,  it  necessarily  follows  that  the  de^ 
livery  by  .a  donor  of  the  evidence  of  any 
debt  against  a  third  person,  with  in- 
tent to  transfer  to  the  donee  the  posses- 
sion, control,  and  title  thereto,  will 
transfer  the  debt  to  the  donee.  In  such 
cases,  the  thing  given  is  the  debt,  not 
the  evidence;  and  yet  a  delivery  of  the 
latter,  with  intent  to  give  the  former, 
will  effect  that  result.  Cronan's  Es- 
tate (1875)  Myrick,  Prob.  Ct.  Rep. 
(CaL)  72;  Jones  v.  Moore  (1898)  102 
Ky.  591,  44  S.  W«  126;  Davie  v.  Davie 
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(1907)  47  Wash.  281,  91  Pac.  960; 
Claytor  v.  Pierson  (1904)  55  W.  Va. 
167,  46  S.  E.  935.  See  also  Gray  v.  Bar- 
ton (1873)  56  N.  Y.  68,  14  Am.  Rep. 
181  (wherein  the  rule  is  stated  by  way 
of  dictum). 

Mere  delivery,  however,  without 
more,  to  the  donee,  of  the  evidence  of 
the  indebtedness  of  a  third  person  to 
the  donor,  is  not  sufficient  to  institute 
a  valid  gift.  Hill  v.  Sheibley  (1880) 
64  Ga.  529;  Prickett  v.  Prickett  (1869) 
20  N.  J.  Eq.  478.     • 

Likewise,  delivery  by  a  donor  of  an 
indebtedness  of  a  third  person  to  him, 
to  another,  to  hold  during  the  lifetime 
of  the  donor  and  subject  to  the  latter's 
orders,  but  not  for  the  donee,  does  not 
constitute  a  delivery  to  the  donee  or  to 
anyone  for  her,  and.  hence  there  is  no 
valid  gift.  Duryea  v.  Harvey  (1903) 
183  Mass.  429,  67  N.  E.  351. 

In  the  case  of  a  gift  of  the  indebt- 
edness of  a  third  person,  not  evidenced 
by  a  written  instrument,  the  rule  is 
that;  in  order  to  constitute  an  effectual 
delivery  and  therefore  a  valid  gift, 
there  must  be  an  assignment  in  writ- 
ing or  some  equivalent  thereof.  Hawn 
V.  Stoler  (1904)  208  Pa.  610,  65  L.R.A. 
813,  57  Atl.  1116.  And  see  the  report* 
ed  case  (Adams  v.  Merced  Stone  Co. 
ante,  928). 

But  this  is  not  necessary  where  the 
transfer  is  such  that,  in  conjunction 
with  the  donative  intent,  it  completely 
strips  the  donor  of  the  dominion  of  the 
indebtedness  given.  Cook  v.  Lum 
(1893)  55  N.  J.  L,  373,  26  Atl.  803. 

And  where  the  order  or  request  of 
the  donor  to  pay  the  debt  to  the  donee 
is  accepted  by  the  debtor  during  the 
lifetime  of  the  donor,  this  is  a  good  de- 
livery, and  neither  the  order  nor  re- 
quest, nor  the  acceptance,  need  be  in 
writing.  Castle  v.  Persons  (1902)  54 
C.  C.  A.  133, 117  Fed.  835. 

So,  where  the  debtor,  who  has  prom- 
ised to  pay  the  debt  (a  promise  evi- 
denced by  no  writing)  at  the  request 
of  the  donor,  to  whom  the  promise  was 
made,  has  agreed  with  the  donee  for 
whose  benefit  the  debt  was  to  be  paid 
that  it  should  \fe  paid  to  her,  there  was 
all  the  delivery  possible  under  the  cir- 
cumstances, and  a  delivery  sufficient 
to  answer  the  requirements  of  the  law. 


Ebel  V.  Piehl  (1903)  184  Mich.  64,  95 
N.  W.  1004. 

HI,  Application  of  rules. 

a.  CUft  inter  vivos. 

In  Ebel  v.  Piehl  (1903)  134  Mich. 
64,  95  N.  W.  1004,  it  appeared  that  a 
father  transferred  to  his  son,  the  de- 
fendant, property  consisting  of  a 
house,  lots,  notes  and  cash,  and,  ac- 
cording to  the  testimony  of  a  daughter 
(the  plaintiff),  the  defendant  received 
the  property  on  the  promise  that  on 
the  father's  death,  he  would  pay  $400 
to  the  plaintiff.  Subsequently  the 
three — ^the  father,  the  plaintiff,  and 
defendant — had  a  conversation  about 
the  matter  at  the  plaintiff's  residence. 
At  this  time  the  defendant  asked  his 
father:  "What  do  you  want  me  to  give 
Kate  [the  plaintiff]  when  you  are 
dead?"  The  father  replied:  "I  told 
you  you  were  to  give  her  $400  at  my 
death.  That  was  understood.  .  .  . 
I  want  you  to  give  her  writings."  The 
defendant  thereupon  said:  "I  didn't 
think    you    told    me,    but    I    should 

have  done  it  any  way That 

will  be  all  right,  father.  I  will  see 
to  that,"  and,  turning  to  plaintiff, 
said  in  English  (the  former  con- 
versation having  been  in  German) : 
"I  don't  see  what  you  want  to  both- 
er father  about  that  money  for.  I 
am  good  for  it;  I  am  worth  the  mon- 
ey; and  I  told  you  I  would  pay  it." 
The  court  held  that  if  the  plaintiff's 
testimony  was  credited,  the  defend- 
ant's promise  created  a  chose  in  action 
belonging  to  the  father  and  for  the 
plaintiff's  benefit,  though  not  enforce- 
able by  her.  The  father  might,  how- 
ever, transfer  it  to  her,  and  if  so  trans- 
ferred, the  court  declared  she  could, 
as  his  assignee,  enforce  it.  The  court 
said  that  a  fair  construction  of  the 
conversation  which  occurred  between 
the  parties  to  the  suit  and  the  father, 
after  the  property  was  received  by  the 
defendant,  warranted,  if  it  did  not 
compel,  the  conclusion  that  the  father 
had  transferred  to  the  plaintiff  this 
cause  of  action;  that  while  between 
the  defendant  and  his  father  it  was  an 
existing  cause  of  action,  between  the 
plaintiff  and  the  father  it  was  a  gift  of 
a  promise  to  pay  money  in  the  future, 
of  an  existing  cause  of  action,  the  gift 
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itself  being  a  gift  in  prsesenti.  There- 
fore, the  court  held,  when  the  defend- 
ant, who  had  promised  to  pay  the  mon- 
ey (a  promise  evidenced  by  no  writ- 
ing) at  the  request  of  the  father,  to 
whom  the  promise  was  made,  agreed 
with  the  sister,  for  whose  benefit  the 
money  was  to  be  paid,  that  it  should  be 
paid  to  her,  there  was  all  the  delivery 
possible  under  the  circumstances,  and 
a  delivery  sufficient  to  answer  the  re- 
quirements of  the  law. 

In  Kerr  v.  Read  (1876)  28  Grant,  Ch. 
(U.  C.)  525,  it  appeared  that  a  hus- 
band, on  receiving  a  sum  of  money  be- 
queathed to  his  wife,  made  an  entry  in 
an  account  book  denoting  that  it  was 
money  bequeathed  his  wife.  He  then 
used  the  money  along  with  money  of 
his  own  in  the  erection  of  buildings 
on  land  seemingly  his  own,  but  treat- 
ing them  as  moneys  to  the  usufruct  of 
which  his  wife  was  entitled.  Later, 
his  son  having  become  indebted  to  him 
in  a  sum  equivalent  to  the  amount  of 
the  legacy  to  the  wife,  he,  with  the 
assent  of  his  wife,  transferred  that 
indebtedness  of  the  son  from  himself 
to  his  wife,  avowedly  on  the  ground 
that  he  had  that  much  money  of  hers 
in  his  hands.  The  court  held  that,  as- 
suming that  the  money  bequeathed  to 
the  wife  became  the  husband's  by  vir- 
tue of  his  marital  right  on  reaching 
his  hands,  under  the  transaction  in 
question  there  was  a  good  gift  inter 
vivos  from  the  husband  to  his  wife  of 
the  money  bequeathed  to  her  which 
came  into  his  hands. 

In  each  of  the  following  cases,  how- 
ever, it  was  held  that  there  was  not  a 
sufficient  delivery  of  the  indebtedness 
of  a  third  person  to  constitute  a  val- 
id gift  inter  vivos : 

The  requirement  of  the  Georgia 
Code  of  an  intention  by  the  donor  to 
give,  acceptance  by  the  donee,  and  de- 
livery of  the  article  given,  or  some  act 
in  lieu  thereof,  was  held  in  Hill  v. 
Sheibley  (1880)  64  Ga.  529,  not  to  have 
been  sufficiently  satisfied  by  the  evi- 
dence in  support  of  the  gift,  which 
consisted  chiefly  of  the  testimony  o^ 
the  alleged  donee, — ^who  after  the 
death  of  the  alleged  donor  (his  son) 
gave  the  claim  to  the  latter's  wife — to 
the  effect  that  his  son  gave  him  the  re- 


ceipt which  evidenced  the  claim,  to 
collect;  that  he  could  not  say  whether 
the  son  intended  to  give  it  to  him  for 
his  own  use  or  not,  as  he  gave  it  with- 
out saying  anything,  but  witness 
thought  it  was  the  donor's  intention 
to  give  it  to  him  for  his  own  use;  and 
the  testimony  of  the  wife  that  at  the 
time  of  the  gift  to  her  the  father  had 
the  receipt  in  his  possession,  claiming 
it  as  his  own,  and  delivered  it  to  her, 
it  further  appearing  that  the  receipt 
was  found  among  the  son's  papers  af- 
ter his  death,  which  the  wife  sought  to 
explain  by  testifying  that,  having  no 
place  to  keep  it,  she  put  it  among  her 
husband's  papers ;  and  that  upon  mak- 
ing a  statement  to  the  administrator 
to  that  effect  the  latter  delivered  the 
paper  to  her. 

In  Duryea  v.  Harvey  (1903)  183 
Mass.  429,  67  N.  E.  851,  it  appeared 
that  the  donor,  fearing  that  his  physi- 
cian would  advise  him  that  a  surgical 
operation  would  be  necessary  to  pre- 
vent a  fatal  result  from  a  disease  from 
the  effects  of  which  he  believed  him- 
self to  be  suffering,  and  thinking  that 
he  might  rather  commit  suicide  than 
submit  to  the  operation,  placed  in  an 
envelop  with  other  papers,  a  request 
on  the  lessee  and  purchaser  of  the  do- 
nor's interest  in  a  business,  that  he 
pay  a  certain  sum  per  month  of  the 
amount  due  the  donor  each  month  to 
the  donee,  till  the  expiration  of  the 
lease.  He  sealed  the  envelop  and 
caused  it  to  be  placed  in  the  hands  of 
one  Jacob  Scheider.  On  the  outside 
of  the  envelop  he  wrote:  "To  be 
opened  by  Jacob  Scheider,  ...  or 
Miss  May  Duryea  [the  donee]  .  •  . 
only  by  my  direction  or  on  my  death." 
The  court  stated  that,  from  the  lan- 
guage used  by  the  donor,  it  was  plain 
that  he  did  not  intend  that  the  envelop 
should  be  opened  during  his  life  with- 
out further  direction  from  him.  There 
was  no  delivery,  the  court  held,  to  the 
donee  or  to  Scheider  for  her,  as  the 
latter  held  the  papers  duriiig  the  life 
of  the  donor  subject  to  his  orders,  and 
not  for  the  plaintiff  donee.  Hence,  the 
court  held  that,  there  having  been  no 
delivery  during  the  donor's  life  to  the 
donee  or  to  anybody  for  her/  there 
was  no  valid  gift  inter  vivos.* 
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In  Priester  v.  Hohloch  (1902)  70 
App.  Div.  266,  75  N.  Y.  Supp.  405,  it 
appeared  that  a  lease  provided  that, 
in  case  of  the  death  of  the  lessor  be- 
fore the  expiration  of  the  lease,  the 
rent  for  the  unexpired  term  should  be 
paid  to  the  wife  of  the  lessor.  It  was 
held  that  this  provision  could  not  be 
construed  as  a  gift  to  the  wife  of  the 
rent  for  the  unexpired  term,  for  the 
sufficient  reason  that  there  was  no  de- 
livery to  her  of  the  thing  given,  either 
actual  or  constructive. 

h.  Gift  causa  mortis, 
1.  In  general. 

In  each  of  the  following  cases  it  was 
held  that  there  was  a  sufficient  deliv- 
ery by  the  donor  to  the  donee  of  the 
indebtedness  of  a  third  person,  evi- 
denced by  a  written  instrument,  to 
constitute  a  valid  gift  causa  mortis : 

In  Cronan's  Estate  (1875)  Myrick, 
Prob.  Ct.  Rep.  (Cal.)  72,  it  appeared 
that  a  donor,  having  occasion  to  use 
some  money,  during  his  last  illness 
sold  a  lot  for  $1,000.  He  said  to  his 
wife,  in  substance:  "You  will  need 
some  money;  get  the  $1,000  from  Gar- 
ter (the  purchaser),  pay  sickness  and 
burial  expenses,  and  keep  the  rest 
yourself."  At  the  same  time,  he  gave 
her  a  paper,  but  what  it  was,  whether 
the  deed  or  an  order  on  the  purchaser, 
or  the  purchaser's  note,  did  not  ap- 
pear; the  widow  could  neither  read 
nor  write.  The  following  day  the  do- 
nor died,  and  the  day  after  the  widow 
went  to  the  purchaser,  gave  him  the 
paper,  and  received  the  money.  It  was 
held  that  the  money  was  a  gift.  The 
court  said  that  while  it  was  true  that 
the  widow  did  not  actually  handle  the 
money  in  the  lifetime  of  her  husband, 
she  did  receive  from  him  a  paper 
which  authorized  her  to  receive  the 
money  from  the  purchaser,  and  on 
which  the  latter  paid  the  money  to  her. 
It  was  not  the  fact  of  receiving  the 
money  from  him,  but  it  was  the  deliv- 
ery of  the  paper  to  her  by  her  hus- 
band, the  court  held,  which  passed  the 
ownership  of  the  money. 

In  Jones  v.  Moore  (1898)  102  Ky. 
591,  44  S.  W.  126,  the  plaintiff  brought 
an  action  against  the  administrator  of 
his  deceased  uncle  to  recover  a  book  of 


accounts,  alleged  to^  have  been  given 
to  him  by  his  uncle  in  consideration 
of  love  and  affection,  and  services  ren- 
dered, and  also  the  proceeds  of  ac- 
counts collected  by  the  administrator, 
part  before  the  death  of  the  uncle  and 
part  after  his  death,  as  administrator. 
The  evidence  showed  that  the  gift  was 
made  in  consideration  of  love  and  af- 
fection, and  that  it  was  completed  by 
delivery  of  possession,  and  acceptance 
by  the  donee.  The  court  held  that  the 
contention  that  an  account  or  book  of 
accounts  could  not  be  the  subject  of  a 
transfer  as  a  gift  was  untenable,  for, 
while  a  mere  account,  or  even  a  book 
of  accounts,  might  not  be,  per  se,  evi- 
dence of  indebtedness  by  the  person 
against  whom  they  were  drawn,  there 
might  exist  a  property  right  of  an 
equitable  nature,  enforceable  against 
the  debtor  on  the  proof  of  their  cor- 
rectness ;  and  this  property  right  was 
subject  to  transfer,  either  in  writing 
or  by  parol,  and  either  as  a  gift  or  on 
contract. 

In  Davie  v.  Davie  (1907)  47  Wash. 
231,  91  Pac.  950,  the  evidence  showed 
that  some  four  or  five  days  before  his 
death,  the  donor  and  his  wife  exe- 
cuted a  contract  for  the  sale  of  certain 
real  estate,  and  at  the  same  time  exe- 
cuted a  deed  of  conveyance  of  the  real 
estate  to  the  purchaser,  which  deed 
was  to  be  held  in  escrow  until  the  pay- 
ments called  for  by  the  contract  had 
been  made.  The  donor  stated  that  he 
gave  the  papers  to  his  wife,  and  that 
they  were  to  be  placed  in  escrow  for 
her,  so  as  to  provide  for  her;  and  the 
papers  were  delivered  to  the  wife,  and 
by  her  put  in  escrow.  It  was  held  that 
there  was  a  sufficient  delivery  of  a  gift 
causa  mortis,  the  donor  having  given 
the  proceeds  from  the  sale  of  the  land 
to  be  paid  on,  and  according  to  the 
terms  of,  the  contract,  and  the  donee 
having  been  placed  in  possession  of 
the  written  contract  and  the  escrow 
deed,  the  only  way  of  making  a  deliv- 
ery, the  gift  not  being  void  as  an  oral 
gift  of  real  estate,  but  virtually  of  the 
proceeds  coming  from  the  sale  there- 
of, an  interest  in  real  estate  which  or- 
dinarily was  treated  as  personal  prop- 
erty. 

In  Claytor  v.  Pierson  (1904)  56  W. 
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Ya.  167,  46  S.  E.  935,  it  appeared  that 
the  donor  deposited  and  left  $1,100  be- 
longing to  him  with  the  defendant  for 
safe-keeping,  the  defendant  thereafter 
executing  and  delivering  to  the  donor 
a  receipt  in  the  following  form: 
"Sewell,  W.  Va.,  August  26th,  1899. 
$1,100.  Eleven  hundred  dollars.  Re- 
ceived of  William  Claytor  for  safe- 
keeping. L.  C.  Claytor.''  Subsequent- 
ly the  donor,  while  ill  and  when  he  was 
being  prepared  for  his  removal  from 
his  home  to  the  hospital,  gave  the  re- 
ceipt to  the  plaintiff.  The  evidence 
touching  this  transaction,  as  given  by 
a  witness,  was  that  donor  said: 
**  *Here,  I  will  give  you  this ;  here  is  a 
note  I  have  $1,100.  I  will  make 
you  a  present  of  this;'  and  Ed  told 
him,  'AH  right.'''  The  witness  also 
stated  that  the  plaintiff  took  the  re- 
ceipt and  put  it  in  his  pocket,  and  that 
the  donor  then  said  to  the  plaintiff  'to 
take  it  (the  receipt)  and  keep  it;  and 
go  and  draw  the  money  on  it;  that  it 
was  his  (plaintiff's) ;  he  made  him  a 
present  of  it;  and  Ed  told  him,  'All 
right.'  He  (decedent)  told  him 
(plaintiff)  not  to  let  any  body  else 
have  it,  his  wife  or  any  body  else. 
...  He  further  told  him  (plain- 
tiff): 'Don't  let  my  wife  get  hold 
of  it,  because  she  hasn't  treated  me 
right;  I  don't  want  her  to  have  it.' 
He  said  he  was  going  to  the  hospital, 
and  the  way  the  disease  worked  on 
him,  he  didn't  think  he  would  get  well ; 
and:  'I  will  give  it  (the  receipt)  to 
you  before  I  go,  so  you  will  be  sure  to 
have  it.' "  Two  days  before  his  death, 
the. donor  reiterated  his  gift  to  the 
plaintiff,  and  the  latter  kept  the  re- 
ceipt in  his  possession  until  after  the 
donor's  death.  It  was  held  that  the 
facts  showed  all  the  elements  of  a  val- 
id gift  causa  mortis.  The  gift  was 
made  by  the  donor  in  the  peril  and 
contemplation  of  death ;  it  was  of  per- 
sonal property  such  as,  under  the  law, 
might  be  the  subject  of  a  gift  causa 
mortis;  possession  of  the  receipt  by 
the  donee  was  taken  at  the  time  of  the 
gift;  the  donor  died  of  his  then  illness 
in  a  month  thereafter,  without  making 
any  change  in  relation  to  the  gift,  and 
it  was  accepted  by  the  donee  at  the 


time  it  was  made,  and  became  absolute 
at  the  donor's  death. 

It  was  held  in  each  of  the  follow- 
ing cases,  however,  that  there  was  not 
a  sufficient  delivery  by  the  donor  to  the 
donee  of  the  indebtedness  of  a  third 
person,  evidenced  by  writing,  to  con- 
stitute a  valid  gift  causa  mortis : 

In  Prickett  v.  Prickett  (1869)  20 
N.  J.  Eq.  478,  it  appeared  that  a  father, 
shortly  before  his  death,  handed  to  his 
son  a  bill  for  grain  sold,  and  told  him 
to  collect  it  and  take  care  of  it.  The 
sop,  who  had  the  management  of  the 
father's  farm,  and  sold  the  produce 
and  received  the  price  thereof  and 
paid  it  over  to  his  father,  collected 
the  money  on  this  bill  after  his  fa- 
ther's death,  but  did  not  charge  him- 
self with  it  in  his  account.  It  was 
held  that  the  words  used  by  the  father 
in  handing  over  the  bill  for  collection 
clearly  did  not  import  a  giftr,  nor  was 
there  anything  in  the  circumstances 
or  habit  of  dealing  of  the  parties  pre- 
viously which  could  convert  the  ex* 
pression  into  a  gift. 

In  Duryea  v.  Harvey  (1903),  188 
Mass.  429,  67  N.  E.  351,  it  appeared 
that  the  donor,  fearing  that  his  physi- 
cian would  advise  him  that  a  surgical 
operation  would  be  necessary  to  pre- 
vent a  fatal  result  from  a  disease  from 
the  effects  of  which  he  believed  him- 
self to  be  suffering,  and  blinking  that 
he  might  commit  suicide  rather  than 
submit  to  the  operation,  placed  in  an 
envelop  with  other  papers  a  request 
on  the  lessee  and  purchaser  of  the  do- 
nor's interest  in  a  business,  that  he 
pay  a  certain  sum  per  month  of  the 
amount  due  the  donor  each  month  to 
the  donee,  till  the  expiration  of  the 
lease.  He  sealed  the  envelop  and 
caused  it  to  be  placed  in  the  hands  of 
one  Jacob  Scheider.  On  the  outside 
of  the  envelop  he  wrote:  "To  be 
opened  by  Jacob  Scheider,  ...  or 
Miss  May  Duryea  [the  donee]  •  .  . 
only  by  my  direction  or  on  my  death." 
The  court  held  that  Scheider  held  the 
papers  during  the  life  of  the  donor 
subject  to  the  latter's  orders,  and  not 
for  the  donee,  and  that  there  was  no 
delivery  to  the  donee,  or  to  Scheider 
for  her,  passing  title  to  her  during  the 
lifetime   of  the   donor.     Hence,   the 
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court  held  that  there  was  no  delivery, 
and  therefore  no  valid  gift  causa  mor- 
tis. 

It  has  been  said,  however,  that  the 
test  is  whether  the  transfer  is  such 
that,  in  conjunction  with  the  donative 
intent,  it  completely  strips  the  donor 
of  the  dominion  of  the  indebtedness 
given.  Cook  v.  Lum  (1893)  56  N.  J. 
L.  373,  26  Atl.  803,  wherein  the  court 
said:  "The  rule  does  not  require  that 
the  title  of  the  donee  should  be  for- 
mally perfect,  although  in  the  earliest 
decisions  this  appears  to  have  been  in- 
dispensable ;  but  now  the  law  is  other- 
wise settled.  Thus,  the  delivery,  with 
donative  intention,  of  non-negotiable 
notes  or  bonds  affords  an  apt  illustra- 
tion of  the  rule  in  both  of  its  aspects. 
Such  gifts  are  admittedly  valid,  al- 
though the  title  of  the  donee  is  not 
ceremoniously  perfect,  as  it  wants  the 
finishing*  touch  of  a  written  assign- 
ment; but  the  transaction  is  validated 
on  the  ground  that  it  is  possessed  of 
the  all-important  quality  of  depriving 
the  donor  of  all  control  over  the  prop- 
erty. After  the  delivery  of  such  bond 
or  note,  the' donor  can  exercise  not  a 
single  act  of  ownership  with  respect 
to  it;  he  cannot  sue  upon  it,  nor  col- 
lect it,  nor  regain  its  possession.  And 
it  is  this  absolute  abnegation  of  power 
that,  in  a  legal  point  of  view,  makes 
the  transaction  enforceable."  In  that 
case  the  following  facts  were  found  in 
a  special  verdict:  The  deceased  do- 
nor deposited  with  one  Kase  the  sum 
of  $2,316,  who  thereupon  gave  her  a 
dated  paper  containing  in  column 
eight  several  sums,  amounting,  when 
footed  up,  to  the  sum  specified.  There 
was  no  other  writing  on  the  paper.  It 
was  found  that  Kase  never  gave  the 
donor  any  evidence  of  indebtedness 
from  himself  to  her  for  the  deposit. 
This  paper>  it  was  found,  the  donor 
actually  delivered  into  the  hands  of 
the  donee  shortly  before  the  former's 
death,  with  the  intention  of  giving  to 
the  donee  the  money  in  the  hands  of 
Kase.  It  was  found  that  Kase  was  not 
informed  of  the  gift  until  several 
weeks  after  the  death  of  the  donor. 
In  holding  that  there  was  no  absolute 
abnegation  of  power  over  the  gift  by 
the  donor  that  eanstituted  a  delivery 


and  made  the  transaction  enforceable, 
the  court  said:  "This  is  the  crucial 
test,  and  if  it  be  applied  to  the  case  in 
hand  this  donation  is  not  to  be  sus- 
tained. The  reason  is  that  the  donor 
parted  with  nothing  that  was  essen- 
tial to  his  own  dominion  over  the  mon- 
eys in  question.  After  she  had  trans- 
ferred the  slip  of  paper  in  question 
her  dominion  over  her  deposits  re- 
mained plainly  intact.  The  paper  was 
in  no  sense  a  voucher  of  the  receipt  of 
the  moneys ;  they  could  have  been  col- 
lected without  its  production ;  nor  was 
it  necessary  to  a  suit  for  their  recov- 
ery. It  is  impossible  to  believe  that 
the  parties  intended  this  slip  of  paper, 
which  contained  nothing  but  a  line  of 
figures  and  an  addition  of  them,  as  a 
testimonial  showing  the  transaction 
to  which  it  immediately  appertained. 
It  does  not  appear  how  the  donor  be- 
came possessed  of  this  paper,  but,  con- 
strued intrinsically,  it  has  the  appear- 
ance of  having  been  used  for  the 
temporary  purpose  of  showing  the  ag- 
gregate of  the  several  sums  on  deposit, 
and  it  carries  on  its  face  no  indication 
whatever  that  it  was  drawn  or  given 
as  a  voucher  of  the  indebtedness  of 
the  person  making  it.  The  delivery  of 
so  insignificant  a  paper  as  this  can- 
not, in  our  opinion,  operate  to  legalize 
the  transaction  in  question." 

2.  Indehtedneas  not  evidenced  by  icrit- 

ing. 

In  the  case  of  a  gift  of  a  chose  fn 
action,  as  the  indebtedness  of  a  third 
person  not  evidenced  by  a  written  in- 
strument, it  is  held  that,  in  order  to 
constitute  an  effectual  delivery  so  as 
to  consummate  a  gift  causa  mortis, 
there  must  be  an  assignment  in  writ- 
ing of  the  debt  by  the  donor  to  the 
donee,  or  some  equivalent  thereof. 
Hawn  V.  Stoler  (1904)  208  Pa.  610, 
65  L.R.A,  813,  57  Atl.  1115. 

And  see  the  reported  case  (ADAMS 
V.  Merced  Stone  Co.  ante,  928). 

In  Hawn  v.*  Stoler  (Pa.)  supra,  it 
appeared  that  a  donor,  while  very  ill, 
sent  for  a  neighbor  and  committed  to 
the  latter's  keeping  a  sum  of  money. 
This  money  was  taken  by  the  neighbor 
to  her  home,  and  given  to  her  husband, 
who. took  it  to  a  bank  and  deposited 
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it,  takin^r  therefor  a  certificate  of  de- 
posit in  his  own  name,  which  he  ap- 
parently retained.  The  next  day  the 
donor  entered  a  hospital,  and  died  the 
day  after.  The  afternoon  of  the  day 
she  died,  the  donor  told  the  neighbor, 
on  the  latter's  inquiry  as  to  what  to 
do  with  the  money,  to  give  a  specified 
sum  to  the  donee,  the  sister  of  the  do- 
nor. The  donee  was  not  present  at 
this  time,  and  the  fund  from  which 
the  gift  was  to  be  made  was  not  then 
in  the  possession  of  the  donor  or  of 
the  neighbor,  but  was  on  deposit  in 
the  name  of  the  latter'^s  husband,  and 
they  did  not  have  the  certificate,  which 
was  the  evidence  of  the  deposit,  with 
them.  When  the  money  was  given  to 
the  neighbor  by  the  donor,  it  was  for 
safe-keeping  only,  and  there  was  noth- 
ing to  indicate  that  the  donor  had  then 
in  mind  any  thought  of  making  a  gift 
of  it  to  anyone.  The  court  held  that 
it  passed  completely  out  of  the  donor's 
possession,  and  out  of  that  of  the  party 
to  whom  she  gave  it,  and  found  its 
way  into  a  bank,  where  it  was  deposit^ 
ed  in  the  name  of  a  third  person,  and 
was  thus  transformed  from  a  chattel 
in  the  possession  of  the  donor,  pre- 
sumably with  her  consent^,  into  a  chose 
in  action.  Therefore,  the  court  held, 
the  right  which  remained  in  the  donor 
was  nothing  more  than  a  right  of  ac- 
tion to  recover  the  amount  of  the  mon- 
ey from  the  party  who  held  it,  and  that 
to  transfer  this  the  law  required  an 
assignment  or  some  equivalent  instru- 
ment, and  an  actual  transfer,  in  the 
absence  of  which  there  was  no  deliv- 
ery. Nor,  the  court  held  was  the 
delivery  of  the  money  to  the  neighbor, 
two  days  previous,  sufficient  as  a  de- 
livery, for  when  it  was  so  delivered, 
it  was  not  for  the  use  of  any  intended 
donee ;  though  if  the  neighbor  had  l^- 
tained  the  money  specifically  in  her 
possession  and  under  her  control,  so 
that  actual  delivery  of  it  as  a  chattel 
could  have  been  made  when  the  in- 
tention to  make  a  gift  was  manifeated, 
the  court  held  that  the  case  would 
have  been  very  different. 

A  California  statute  (Civ.  Code,  § 
1147)  provides  as  follows:  **A  verbal 
gift  is  not  valid,  unless  the  means  of 
obtaining  possession   and   control   of 


the  thing  are  given,  nor,  if  it  is  cap- 
able of  delivery,  unless  there  is  an 
actual  or  symbolical  delivery  of  thing 
to  the  donee.''  Thereunder,  i|>  the  re- 
ported case  (Adams  v.  Merced  Stone 
Co.),  it  is  held  that  this  section  is  not 
complied  with  in  every  case  of  a  chose 
in  action,  where,  at  the  time  the  donor 
makes  such  a  gift,  he  knows  that  the 
donee  has  it  in  his  power  to  secure  the 
possession  and  control  of  the  thing 
given,  and  that  in  such  a  case  no  de- 
livery or  transmission  from  the  donor 
to  the  donee  of  the  means  of  obtaining 
possession  and  control  of  the  subject 
of  tlie  gift  is  necessary.  The  court 
holds,  however,  that  the  correct  con- 
struction of  the  statute  contemplates 
that  the  donor  shall  do  something  at 
the  time  of  making  the  gift  which  has 
the  effect  of  placing  in  the  hands 
of  the  donee  the  means  of  obtaining 
the  control  and  possession  of  the  thing 
given,  the  fact  that  the  thing  given  is 
already  in  the  possession  of  the  donee 
at  the  time  of  the  declaration  of  the 
gift  not  being  enough,  under  the  au- 
thorities. And  in  the  case  of  a  cho{^ 
in  action  not  evidenced  by  a  written 
instrument,  the  only  means  of  obtain- 
ing control  that  is  recognized  by  the 
authorities,  the  court  states,  is  an  as- 
signment in  writing,  or  some  equiv- 
alent thereof.  In  this  case  it  appears 
that  the  donor  made  a  gift  to  his 
brother  of  all  of  the  indebtedness  due 
on  an  account  to  the  donor  from  the 
defendant  company.  At  that  time  the 
brother  and  donee  was  the  president, 
the  general  manager,  and  a  member  of 
the  board  of  directors  of  the  defendant 
company  and,  as  the  donor  knew,  it 
was  within  his  official  power  by  reason 
of  the  offices  held  by  him  to  make  suffi- 
cient changes  on  the  books  of  account 
of  the  company  to  show  that  the  in- 
debtedness of  the  company  to  the  do- 
nor had  been  transferred  by  him  to 
the  donee.  It  also  appears  that  the 
gift  was  made  during  the  last  illness 
of  the  donor,  two  days  before  his 
death,  when  he  told  the  donee,  his 
brother,  that  he  wanted  to  give  him 
the  account,  stating  that  he  did  not 
know  just  how  to  do  this,  but  that  he 
gave  it  to  him.  The  court  hoTds  that 
all  that  was  done  was  to  declare  the 
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present  intention  to  give  the  indebted- 
ness to  the  donee.  No  means  whatever 
having  been  delivered  by  the  donor 
to  the  donee  by  which  the  latter  could 
obtain  payment  of  the  indebtedness, 
the  fact  that  the  donee  was  the  man- 
aging officer  of  the  company  and  had 
power  to  change  its  books  did  not 
make  the  gift  effectual.  The  court 
holds  that  the  indebtedness  was  due 
from  the  company  and  not  from  the 
donee,  and  that  it  was  necessary  that 
the  company  should  have  had  some 
authority  from  the  donor  before  it 
could  legally  make  a  change  in  its 
books  to  show  the  change  in  the  in- 
debtedness. Hence,  the  court  holds 
that  the  evidence  failed  to  support  a 
finding  of  a  transfer  of  the  debt  to  the 
donee  by  way  of  a  verbal  gift. 

While  a  mere  request  by  a  donor  on 
his  debtor  to  pay  money  to  a  donee  is 
not  a  sufficient  delivery  of  a  chose  in 
action  so  as  to  validate  a  gift  causa 
mortis  (Castle  v.  Persons  (1902)  54 
C.  C.  A.  133,  117  Fed.  835,  and  see  the 
reported  case  (Adams  v.  Merced 
Stone  Co.  ante,  928),  yet  where  the  re- 
quest or  order  is  accepted  by  the  per- 
son on  whom  it  is  made  during  the 
lifetime  of  the  donor,  this  is  a  good 
delivery.    And  there  is  no  difference 


between  a  verbal  order  or  request,  and 
a  written  order  or  request,  there  being 
no  law  requiring  either  to  be  in  writ- 
ing; neither  need  the  acceptance  be 
in  writing.  Castle  v.  Persons  (Fed.) 
supra.  In  that  case  it  was  held  that 
the  evidence  in  regard  to  the  order  or 
request  which  the  donor  and  creditor 
made  to  the  defendant  debtor,  to  pay 
the  indebtedness  owing  by  the  latter 
to  the  donee,  when  considered  with  the 
evidence  in  regard  to  the  acceptance 
of  the  order,  the  promise  to  pay  the 
indebtedness  to  the  donee  by  the  debt- 
or, was  sufficient  to  go  to  the  jury  on 
the  question  of  delivery.  The  court 
said :  'Tf  the  defendant  in  error  owed 
Thomas  Persons,  and  Thomas  Persons 
requested  him  to  pay  the  debt  to  Maria 
Persons,  and  he,  upon  such  request, 
promised  to  pay  it  to  Maria  Persons, 
thereby  extinguishing  his  debt  to 
Thomas  Persons,  Maria  Persons  could 
sue  and  recover  upon  that  promise, 
and«  if  this  could  be  done,  then  all 
control  over  the  chose  in  action  would 
be  in  Maria  Persons.  She  had  com- 
plete power  to  reduce  it  to  posses- 
sion. In  other  words,  all  the  delivery 
of  which  the  chose  in  action  was  cap- 
able had  been  made.*'  H.  D.  B. 


H.  P.  COOK  et  aL,  Plflfs.  in  Err., 

v. 

J.  M.  SMITH. 

Texas  Supreme  Courts  March  31,  1919, 

(107  Tex.  119,  174  S.  W.  1094.) 

• 

Deed  —  character  —  quitclaim. 

1.  An  instrument  which  assumes  to  convey  the  property  described, 
and  upon  its  face  has  that  effect,  is  a  deed,  but  if  it  merely  professes  to 
convey  the  grantor's  interest  it  is  a  quitclaim. 

[See  note  an  this  question  beginning  on  page  945.] 

Contract  —  construction  —  intention. 

2.  The  intention  of  an  instrument 


is  to  be  confined  to  what  its  terms  re- 
veal. 

[See  6  R.  C.  L.  835,  836.] 

Deed  —  quitclaim. 

3.  An  instrument  may  make  use  of 
the  word  "quitclaim,"  and  still  have 


the   effect   of  a   conveyance   of  the 
property. 

[See  8  R.  C.  L.  1024-1026.] 

Real  property  —  effect  of  quitclaim  in 

chain  of  title. 

4.  One  in  whose  chain  of  title  is  a 
quitclaim  deed  cannot  claim  the  posi- 
tion of  an  innocent  purchaser,  al- 
though the  deed  to  him  is  a  warranty 


Deed  —  absolute. 

5,  A  deed  of  property  in  a  certain 
town,  which  is  in  form  a  quitclaim,  is 
converted  into  an  absolute  conveyance 
by  a  provision  that  it  is  my  intention 
here  now  to  convey  to  the  said  gran- 
tee all  the  real  estate  that  I  own  in 
said  town,  whether  it  is  set  out  above 
or  not. 

[See  8  B.  C.  L.  1025,  1026.] 

Evidence  —  to  explain  meaning  of  in- 
stnmient. 

6.  If  the  use  of  a  particular  clause 
in  a  deed  renders  the  instrument  am- 
biguous, proof  of  the  attendant  cir- 
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cumstances  of  its  execution  is  admis- 
sible for  the  purpose  of  determining 
the  true  meaning  of  the  parties. 
[See  8  R.  C.  L.  1041.] 

Anieal  —  finding  of  facts  -*  binding 
effect. 

7.  A  finding  on  conflicting  evidence 
that  a  purchaser  of  real  estate  did  not 
have  notice  of  an  adverse  claim  before 
he  paid  the  purchase  money,  which 
was  not  disturbed  on  intermediate 
appeal,  is  binding  on  the  supreme 
court. 

[See  2  R,  C.  L.  204.] 


Ebbor  to  the  Court  of  Civil  Appeals  for  the  Seventh  Supreme  Judicial 
District  to  review  a  judgment  reversing  a  judgment  of  the  District  Court 
for  Cottle  County  in  favor  of  defendants,  in  a  suit  in  trespass  to  try  title 
for  the  recovery  of  a  certain  lot.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R  D.  Browne  and   O.  T,     real  property  has  knowledge  of  any 


Warlick  for  plaintiff  in  error  Cook. 

Messrs.  Whatley  &  Hawkins  and  E. 
B.  Perkins  for  plaintiff  in  error  Neff. 

Messrs.  Fires  &  Diggs,  for  defend- 
ant in  error: 

The  deed  under  which  defendant 
Cook  claims  the  property  in  contro- 
versy is  nothing  more  than  a  mere 
quitclaim,  or  a  mere  chance  at  the 
property. 

Threadgill  v.  Bickerstaff,  87  Tex. 
523,  29  S.  W.  757;  Finch  v.  Trent,  3 
Tex.  Civ.  App.  568,  22  S.  W.  132,  24 
S.  W.  679;  Woody  v.  Strong,  46  Tex. 
Civ.  App.  256,  100  S.  W.  801 ;  Rudman 
V.  Henderson,  58  Tex.  Civ.  App.  358, 
124  S.  W.  186 ;  Hunter  v.  Eastham,  96 
Tex.  653,  69  S.  W.  66;  McMurray  v. 
Columbia  Lumber  Co.  56  Tex.  Civ. 
App.  199,  120  S.  W.  246;  Richardson 
V.  Levi,  67  Tex.  361,  3  S.  W.  444;  Shep- 
ard  V.  Hunsacker,  1  Posey,  Unrep.  Cas. 
(Tex.)  583;  Tram  Lumber  Co.  v.  Han- 
cock, 70  Tex.  312,  7  S.  W.  724;  Har- 
rison  v.  Boring,  44  Tex.  255. 

Where  plaintiff  shows  title  to  the 
land  and  is  entitled  to  recover  the 
same,  he  is  also  entiUed  to  recover 
the  reasonable  rents  on  said  property 
from  the  defendant,  he  not  having 
been  in  possession  for  one  year  prior 
to  the  filing  of  the  suit,  and  hence  not 
entitled  to  offset  said  rents  by .  im- 
provements made  on  the  property. 

Overton  v.  Meggs,  —  Tex.  Civ.  App. 
— ,  105  S.  W.  208;  Gilley  v.  Williams, 
—  Tex.  Civ.  App.  — ,  43  S.  W.  1094; 
Estell  V.  Cole,  62  Tex.  698. 

Where  an   intending  purchaser  of 


facts  or  circumstances  sufficient  to 
put  a  prudent  man  upon  inquiry, 
which,  if  prosecuted  with  ordinary 
diligence,  would  have  led  to  actual 
notice  of  an  outstanding  title,  he  is 
charged  with  notice  that  might  be 
thereby  acquired. 

LaBrie  v.  Cartwright,  55  Tex,  Civ. 
App.  144,  118  S.  W.  787. 

Defendant  Cook  was  not  an  innocent 
purchaser  from  Neff  of  the  premises 
in  controversy,  and  hence  had  notice 
of  superior  outstanding  title  of  plain- 
tiff at  the  time  he  received  the  deed 
from  Neff,  for  the  reason  that  he  did 
not  pay  Neff  the  purchase  money  for 
said  property  at  the  time  he  received 
the  deed,  and  did  not  pay  him  until 
after  he  had  actual  knowledge  of  the 
title  to  said  property  being  in  plain* 
tiff. 

Evans  v.  Templeton,  69  Tex.  375,  5 
Am.  St.  Rep.  71,  6  S.  W.  843 ;  Murrell 
V.  Mandelbaum,  85  Tex.  22,  34  Am.  St. 
Rep.  777,  19  S.  W.  880;  Tate  v.  Kram- 
er, 1  Tex.  Civ.  App.  427,  28  S.  W.  255; 
Fraim  v.  Frederick,  32  Tex.  308; 
Hutchins  v.  Chapman,  37  Tex.  615. 

Messrs.  Crosby  &  Hamilton  also  for 
defendant  in  error. 

Phillips,  J.,  delivered  the  opinion 
of  the  court : 

The  suit  was  instituted  by  the 
defendant  in  error,  J.  M.  Smith, 
against  H.  P.  Cook,  one  of  the  plain- 
tiffs in  error,  in  trespass  to  try  title 
for  the  recovery  of  a  lot  in  the  town 
of  Paducah.     Cook  answered  with 
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a  plea  of  not  guilty;  that  he  was  a 
bona  fide  purchaser  of  the  lot,  for 
value,  without  notice  of  any  ad- 
verse claim;  and  improvements  in 
good  faith,  vouching  in  A.  A.  Neff, 
the  other  plaintiff  in  error,  his 
grantor,  upon  his  warranty,  and 
seeking  recovery  over  against  Neff 
on  account  of  his  improvements. 
Neff  answered  by  a  plea  of  not 
guilty,  and  that  he  was  an  innocent 
purchaser  of  the  property  from  R. 
Potts,  the  common  source  of  title. 
The  trial  of  the  case  before  the 
court  resulted  in  a  judgment  deny- 
ing any  recovery  to  Smith,  quieting 
Cook's  title  to  the  property,  and 
denying  the  latter  any  relief  on  his 
cross  action  against  Neff.  This 
judgment  was  reversed  by  the  hon- 
orable court  of  civil  appeals,  upon 
the  ground  that  the  deed  from  Potts 
to  Neff  was  merely  a  quitclaim 
deed,  and,  therefore,  incapable  of 
sustaining  the  defense  of  an  inno- 
cent purchase  of  the  property ;  and 
judgment  rendered  in  Smith's  favor 
for  the  lot'  and  the  recovery  of  a 
certain  amount  as  rents,  the  cause 
being  remanded  for  trial  as  between 
Cook  and  Neff,  upon  the  issues  aris- 
ing on  the  former's  cross  bill. 

R.  Potts  duly  conveyed  the  lot  to 
Smith  by  warranty  deed,  dated 
September  21,  1906,  but  not  record- 
ed until  September  29,  1909.  The 
deed  from  Potts  to  Neff  was  of  date 
August  31,  1909,  and  recorded  the 
same  day.  Cook  holds  under  that 
deed  by  subsequent  conveyance  from 
Neff,  by  deed  of  date  September  3, 
1909,  recorded  the  same  day. 

The  case  turns  upon  the  legal  ef- 
fect of  the  deed  from  Potts  to  Neff^ 
since,  if  that  was  merely  a  quit- 
claim deed,  Cook's  plea  of  innocent 
purchaser  failed,  and  Smith  was  ac- 
cordingly entitled  to  recover  the 
property.  Omitting  the  description, 
the  deed  from  Potts  to  Neff  was  in 
the  following  terms : 

State  of  Texas,) 
County  of  Cottle.C 

Know  all  men  oy  these  presents : 
That  I,  R.  Potts,  a  single  man,  of 
the  county  of  Cottle  and  state  of 
Texas,    for    and    in   consideration 


of  the  sum  of  $2,500  to  me  cash  in 
hand  paid,  by  A.  A»  Neff,  of  San 
Bernardino  county,  state  of  Cali- 
fornia, the  receipt  whereof  is  here- 
by duly  acknowledged  and  con- 
fessed, have  bargained,  sold,  re- 
leased, and  forever  quitclaimed, 
and  by  these  presents  do  hereby 
bargain,  sell,  release,  and  forever 
quitclaim,  unto  the  said  A.  A.  Neff 
of  San  Bernardino  county,  state  of 
California,  and  his  heirs  and  as- 
signs, all  my  right,  title,  and  inter- 
est in  and  to  that  certain  tracts  or 
parcels  of  land  lying  and  being  sit- 
uated in  the  county  of  Cottle  and 
state  of  Texas,  and  known  and  de- 
scribed as  follows,  to  wit:  (Here 
follows  description  by  block  and 
number  of  a  large  number  of  lots, 
including  the  lot  in  controversy ;  also 
several  small  tracts  by  metes  and 
bounds)  and  all  other  real  estate 
that  I  now  own  and  am  possessed  of 
in  the  town  of  Paducah,  in  Cottle 
county,  Texas.  AH  of  the  above 
town  property  is  situated  in  the 
town  of  Paducah,  in  Cottle  county, 
Texas,  as  shown  by  the  original  re- 
corded plat  of  said  town,  of  record 
in  volume  5,  page  81,  in  the  deed 
records  of  Cottle  county,  Texas ; 
and  it  is  my  intention  here  now  to 
convey  to  the  said  A.  A.  Neff  all  the 
real  estate  tiiat  I  own  in  said  town 
of  Paducah,  in  Cottle  county,  Texas, 
whether  it  is  set  out  above  or  not. 

To  have  and  to  hold  the  said 
premises,  together  with  all  and 
singular  the  rights,  privileges,  and 
appurtenances  thereto  in  any  man- 
ner belonging  to  the  said  A.  A.  Neff 
and  his  heirs  and  assigns  forever, 
so  that  neither  I^  the  said  B.  Potts, 
nor  my  heirs,  nor  any  person  or 
persons  claiming  under  me,  shall  at 
any  time  hereafter  have,  claim,  or 
demand  any  right  or  title  to  the 
aforesaid  premises  or  appurte- 
nances, or  any  part  thereof. 

Witness  my  hand  at  Paducah, 
Texas,  on  this  the  31st  day  of  Au- 
gust, A.  D.  1909. 

(Signed).  R.  Potts. 

The  character  of  an  instrument, 
as  constituting  a  deed  to  land  or 
merely  a  quitclaim  deed,  is  to  be  de- 


Deed— 
e1tava«ter- 


termined  according  to  whether  it 
assumes  to  convey  the  property  de- 
scribed, and  upon  its  face  has  that 
effect,  or  merely  professes  to  con- 
vey the  firrantor's  title  to  the  prop- 
erty. If,  according  to  the  face  of 
the  instrument,  its  operation  is  to 

'  convey  the  property 

itself,  it  is  a  deed. 

If,  on  the  other 
hand,  it  purports  to  convey  no  more 
than  the  title  of  the  grantor,  it  is 
only  a  quitclaim  deed.  Richardson 
V.  Levi,  67  Tex.  364,  3  S.  W.  444; 
Threadgill  v.  Bickerstaff,  87  Tex. 
520,  29  S.  W.  757.  The  intention  of 
the  instrument  is  to  be  confined,  of 
course,  to  that  which  its  terms  re- 
contract-  veal ;  but  it  ^should 

<K»iiBtr«etioB—  be  considered  m  its 
ii.tei.tiou.  entirety,     and     if, 

ta}cen  as  a  whole,  it  discloses  a  pur- 
pose to  convey  the  property  itself, 
as  distinguished  from  the  mere  title 
of  the  grantor,  such  as  it  may  be, 
it  should  be  given  the  effect  of  a 
deed,  although  some  of  its  character- 
istics may  be  those  of  a  quitclaim 
deed.  The  use  of  the  term  "quit- 
claim" is  not,  of  itself,  a  conclusive 
test  of  its  character.    It  may  make 

use  of  that  term, 
and  yet  have  the 
effect  of  a  convey- 
ance of  the  property.  Garrett  v. 
Christopher,  74  Tex.  453,  15  Am. 
St.  Rep.  850,  12  S.  W.  67;  Richard- 
son V.  Levi,  supra. 

The  granting  clause  of  the  deed 
from  Potts  to  Neff ,  "have  bargained, 
Bold,  released,  and  forever  quit- 
claimed, and  by  these  presents  do 
hereby  bargain,  sell,  release,  and 
forever  quitclaim,  and  by  these 
presents  do  hereby  bargain,  sell,  re- 
lease and  forever  quitclaim,  unto  the 
said  A.  A.  Neff  ...  all  my  right, 
title,  and  interest  in  and  to  that 
certain  tracts  or  parcels  of  land," 
and  the  habendum  clause  as  well, 
'^  have  and  to  hold  the  said  prem- 
ises, together  with  all  and  singular 
the  rights,  privileges,  and  appurte- 
nances thereto  in  any  manner  be- 
longing, to  the  said  A.  A.  Neff  and 
his  heirs  and  assigns  forever,  so 
that  neither  I,  the  said  R.  Potts,  nor 
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my  heirs,  nor  any  person  or  persons 
claiming  under  me,  shall  at  any 
time  hereafter  have,  claim,  or  de- 
mand any  right  or  title  to  the  afore- 
said premises,  or  appurtenances  or 
any  part  thereof,''  are  essentially  in 
the  terms  of  a  quitclaim  deed.  If 
the  character  of  the  instrument 
were  dependent  alone  upon  the  con- 
struction of  these  parts  of  it,  there 
could  be  no  doubt,  under  the  author- 
ity of  Threadgill  v.  Bickerstaff, 
supra,  and  Hunter  v.  Eastham,  95 
Tex.  648,  69  S.  W.  66,  of  its  being 
simply  a  quitclaim  deed,  since  these 
clauses  are  in  substantially  the  same 
terms  as  the  granting  and  haben- 
dum clauses  of  the  respective  in- 
struments reviewed  in  those  de- 
cisions, and  there  held  to  be  quit- 
claim deeds. 

Furthermore,   if  the   deed   from 
Potts  to  Neff  was  only  a  quitclaim 
deed.  Cook's  title,  deraigned  through 
that  deed  and  resting  upon  it,  was 
not  such,  under  the  rule  of  decision 
in    this    state,    as 
would    sustain    the  SKSt  ^f'JSit J"" 
defense  of  an  inno-*J^*Jfi  ***■*•*" 
cent     purchase     of 
the  property,  though  the  deed  from 
Neff  to  himself  was  a  general  war- 
ranty; for  in  such  case  the  record, 
or  apparent  title  to  the  property, 
was  clearly  only  such  as  Potts  pos- 
sessed, which,  because  of  his  previ- 
ous conveyance  to   Smith,  was  no 
title  at  all.    Taylor  v.  Harrison,  47 
Tex.  460,  26  Am.  Rep.  304 ;  Garrett 
V.   Christopher,  and  Thteadgill  v. 
Bickerstaff,  supra. 

But  the  presence  in  the  deed  from 
Potts  to  Neff  of  the  clause,  "and  it 
is  my  intention  here  now  to  convey 
to  the  said  A.  A.  Neff  all  the  real 
estate  that  I  own  in  said  town  of 
Paducah,  whether  it  is  set  out 
above  or  not,"  cannot  be  overlooked. 
It  discloses  very  plainly,  we  think, 
that  the  grantor's  intention  in  the 
execution  of  the  instrument  was  to 
convey  all  of  the  property  situated 
in  the  town  previously  described, 
and  any  other  property  there  owned 
by  him  which  was  not  described. 

It  is  very  earnestly  insisted  by 
the  defendant  in  error    that  this 
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clause  is  not  to  be  construed  as  a 
declaration  of  the  grantor's  inten- 
tion to  convey  any  of  the  property 
described  which  he  did  not  ovm, 
but  it  should  be  held  to  have  refer- 
ence only  to  such  real  estate  in  the 
town  of  Paducah  as  he  aetMoUy 
ovmed,  notwithstanding  his  inclu- 
sion in  the  instrument  of  specific 
property  by  express  description. 
According  to  this  contention,  the 
clause  should  be  construed  as 
though  it  read :  "And  it  is  my  inten- 
tion here  now  to  convey  to  the  said 
A.  A.  Ne£f  only  such  real  estate  as 
I  own  in  said  town  of  Paducah,  al- 
though I  have  included  herein  cer- 
tain specific  real  estate  there  situ- 
ated/' But  the  clause  is  not  so 
written,  and  such  is  not,  in  our 
opinion,  its  natural  sense.  To  give 
it  that  meaning  requires  a  complete 
change  in  the  form  of  its  expres- 
sion. Such  a  construction  would 
give  it  all  the  force  of  a  clause  of 
limitation  or  restriction,  when  plain- 
ly that  was  not  its  intended  oper- 
ation. Its  manifest  purpose  was  to 
enlarge  both  the  granting  clause  of 
the  instrument  and  the  preceding 
terms  of  description.  This  is  shown 
by  the  use  of  its  ampler  phrase.  The 
instrument  had  previously  dealt 
with  only  the  grantor's  title  to  par- 
ticular property.  But  to  make  plain 
that  it  had  a  larger  purpose  than 
merely  to  release  the  grantor's  title 
to  the  particular  property  in  the 
town  which  had  be^i  described,  it 
is  distinctly  announced  in  this 
clause  that  the  grantor's  intention 
in  the  execution  of  the  instrument 
was  to  convey  all  the  real  estate 
that  he  owned  in  the  town,  whether 
specifically  described  or  not.  This 
could  mean  nothing  less  than  an  in- 
tention to  convey  ail  the  town  prop- 
erty described;  for  the  expression 
in  the  clause,  "whether  set  out 
above  or  not,"  carries  the  evident 
implication  that  the  grantor  owned, 
or  treated  as  ovmed,  the  particular 
town  property  "set  out'*  and  it  was, 
therefore,  intended  to  be  conveyed. 
As  has  been  indicated,  the  test  of 
the  character  of  the  instrument  is 
not  whether  it  was  in  fact  efl^ectual 


to  convey  any  property,  but  wheth- 
er it  purported  to  convey  this  prop- 
erty. If  its  terms,  upon  their  face, 
had  the  legal  effect  to  convey  the 
lot,  that  determines  its  character  as 
a  deed  to  the  lot,  and  ends  the  pres- 
ent inquiry.  If,  upon  its  fa^,  it 
amounted  to  a  deed  to  the  lot,  its 
actual  operation  was  depend^at 
upon  its  right  to  prevail  against  the 
rival  conveyance, — ^another  ques- 
tion, governed  by  other  rules  of 
law  and  the  facts  of  the  case  upon 
that  issue. 

There  is  an  obvious  distinctios 
between  the  meaning  of  the  clause 
in  this  instrument,  declaring,  ''and 
it  is  my  intention  to  here  now  con- 
vey to  the  said  A.  A.  Neff  all  the 
real  estate  that  I  own  in  the  said 
town  of  Paducah,  in  Cottle  county, 
Texas,  whether  it  is  set  out  above 
or  not,"  and  one .  following  a  de- 
scription of  particular  property  in 
a  town  .which  says  that  tbe  inten- 
tion of  the  grantor  ''is  to  here  now 
convey  only  such  property  in  said 
town  as  he  owns,  notwithstanding 
the  description  of  particular  prop- 
erty." The  difference  is  that  while 
both  clauses  would  express  an  in- 
tention to  convey  only  such  prop- 
erty as  the  grantor  owned,  the  first, 
as  before  stated,  carries  the  further 
equally  plain  profession  that  he 
owned  the  property  in  the  town 
which  he  had  described,  and,  there- 
fore, intended  to  conv^  it.  This 
clause  in  the  instrument  clearly  as- 
sumed to  convey  this  lot;  and  the 
instrument  should  accordingly  be 
construed  as  a  deed 
to  the  lot.  If  there  pcea., 
were  any  doubt  as  »*«►»«♦•• 
to  the  purport  of  the 
deed  being  that  this  lot  was 
"owned"  by  the  grantor,  it  is  re* 
lieved  by  the  clause  immediately 
following  the  description,  "and  aU 
other  real  estate  that  I  own  and  am 
possessed  of  in  the  town  of 
Paducah,"  which  amounts  to  an  af- 
firmation that  he  owned  the  town 
property  before  described. 

If  the  result  of  the  use  of  this 
clause  was  to  render  the  instrument 
ambiguous, — and  it  was  not  capable 
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of  producing  a  more  favorable  ef- 
fect for  the  defendant  in  error, — 
permitting  the  introduction  of  proof 
of  the  attendant  circumstances  for 
the  purpose  of  determining  the  true 

meaning  of  the  in-- 
tJvSSSn  strument  (Harrison 

V.  Boring,  44  Tex. 

256;  Threadgill  v. 
Bickerstaff,  87  Tex.  520,  29  S.  W. 
767),  the  record  contains  sufficient 
evidence  to  support  the  conclusion 
that  a  conveyance  of  the  town  prop- 
erty described  was  in  fact  intended 
in  the  execution  of  the  deed.  It  was 
accordingly  capable  of  sustaining 
the  defense  of  an  innocent  purchas- 
er, interposed  by  both  Neff  and 
Cook,  as  held  by  the  trial  court. 

Cook  was  clearly  a  bona  fide  pur- 
chaser for  value.  Whether  he  had 
notice  of  Smith's  claim  before  he 

Appei^.di.,  paid  lie  consider- 
of  facta-  ation    for    the    lot 

btadinir  effect.        ^^     ^    QUeStlOU    Of 

fact,  which,  in  the  state  of  the  rec- 


ord, is  concluded  by  the  judgment  of 
the  trial  court. 

It  is  proper  that  we  should  call 
attention  to  the  manifest  conflict 
between  the  holding  in  Garrett  v. 
Christopher  that,  notwithstanding 
the  other  features  of  the  instrument 
may  be  those  peculiar  to  a  quitclaim 
deed,  the  use  of  the  term  ^'premises" 
in  the  habendum  clause  wUl  enlarge 
the  effect  of  the  instrument  into 
that  of  a  deed,  and  the  later  deci- 
sions of  the  court  in  Threadgill  v» 
Bickerstaff  and  Hunter  v.  Eastham ; 
since  in  neither  of  those  cases  is  it 
recognized  that  the  mere  use  of  that 
term  in  such  connection  has,  of  it- 
self, any  such  force.  Garrett  v. 
Christopher  is  not  referred  to  in 
either  opinion,  but  it  cannot  be  oth- 
erwise regarded  than  as  distinctly 
qualified  by  the  ruling  announced  in 
each  of  these  later  cases. 

The  judgment  of  the  Court  of 
Civil  Appeals  is  reversed  and  that 
of  tiiie  District  Court  is  affirmed. 


ANNOTATION. 
Test  €ii  conveymace  at  qintclaim  or  otherwise^ 


I.  In  general,  945. 

II.  Instances  in  which  conveyance  has 

been  held  to  be  merely  a  quitclaim, 

950. 

in.  Instances  in  which  conveyance  has 

been  held  to  be  not  a  quitclaim,  952. 

I.  In  general. 

The  question  whether  a  conveyance 
is  a  mere  quitclaim,  or  sometiiing 
more,  is  of  importance  only  because  of 
its  bearing  on  some  other  question, 
such  as  whether  one  claiming  under 
or  through  a  particular  conveyance  is 
entitled  to  the  protection  of  the  Reg- 
istry Act,  as  in  the  reported  case 
(Cook  v.  Smith,  ante,  940),  or 
whether  the  conveyance  constitutes 
the  color  of  title  which  will  fix  the 
extent  of  an  adverse  possession,  or 
whether  title  subsequently  acquired 
by  the  grantor  will  inure  to  the  bene- 
fit of  the  arantee«  So  also,  the  sc<H[>e 
of  a  covenant  of  warranty  may  depend 
upon  whether  the  thing  granted  is  the 
land  itself,  or  merely  the  grantor's 
claim  of  title  thereto. 
3  A.L.R.— 60. 


The  decisions  as  to  the  character 
of  the  conveyances  therein  under  con- 
sideration seem  to  have  been  consid- 
erably influenced  by  the  nature  of  the 
ultimate  question  involved.  Thus,  it 
is  apparent  that  the  courts,  in  seeking 
to  escape  from  the  effect  of  the  rule 
that  one  claiming  under  a  quitclaim 
deed  is  not  a  bona  fide  purchaser,  and 
therefore  is  not.  entitled  to  the  pro- 
tection of  the  Registry  Act,  have  some- 
times declared  conveyances  not  to  be 
quitclaims  upon  very  slight  evidence.. 

The  distinguishing  characteristic 
of  a  quitclaim  deed  is  that  it  is  a  con- 
veyance of  the  interest  or  title  of  the 
grantor  in  and  to  the  property  de- 
scribed, rather  than  of  the  property 
itself.   See 

United  States.  —  Gallup  v.  Huling 
(1917)  154  C.  C.  A.  560,  241  Fed.  858. 

Alabama.— Derrick  v.  Brown  (1880) 
66  Ala.  162. 

Alaska.— First  Nat.  Bank  v.  Tim- 
mins  (1910)  4  Alaska,  242. 

Arkansaa  —  Reynolds    v.    Shaver 
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(1894)  fi9  Ark.  299,  48  Am.  St.  Rep. 
36,  27  S.  W.  78. 

IHinais.— Frank  v.  Darst  <1863)  14 
111.  304,  58  Am.  Dec.  575. 

Iowa.— McBride  v.  Caldwell  (1909) 
142  Iowa,  228, 119  N.  W.  741. 

Massachusetts. — Adams  v.  Cuddy 
(1833)  18  Pick.  460,  25  Am.  Dec.  880. 

New  York.— Veit  v.  Dill  (1894)  78 
Hun,  171,  28  N.  Y.  Supp.  937. 

Texas. — Richardson  v.  Levi  (1887) 
67  Tex.  359,  3  S.  W.  444;  Garrett  v. 
Christopher  (1889)  74  Tex.  453,  15 
Am.  St.  Rep.  850,  12  S.  W.  67;  Lind- 
say  V.  Freeman  (1891)  83  Tex.  268,  18 
S.  W.  727;  Threadgill  v.  Bickerstaff 

(1895)  87  Tex.  520,  29  S.  W.  757; 
Hunter  v.  Eastham  (1902)  96  Tex. 
648,  69  S.  W.  66;  CooK  v.  Smith  (re- 
ported herewith)  ante,  940;  Shepard 
V.  Hunsacker  (1880)  1  Posey,  Unrep. 
Cas.  578;  Laughlin  v.  Tips  (1894)  8 
Tex.  Civ.  App.  649,  28  S.  W.  551 ;  Cul- 
mell  V.  Borroum  (1896)  13  Tex.  Civ. 
App.  458,  35  S.  W.  942;  Daugherty  v. 
Yates  (1896)  13  Tex.  Civ.  App.  646, 
35  S.  W.  987;  Baldwin  v.  Drew  (1915) 
—  Tex.  Civ.  App.  — ,  180  S.  W.  614; 
Pridgen  v.  Cook  (1916)  —  Tex.  Civ. 
App.  — ,  184  S.  W.  718. 

Wadiingtoiu— West  Seattle  Land  & 
Improv.  Co.  v.  Novelty  Mill  Co.  (1903) 
31  Wash.  435,  72  Pac.  69. 

But  if,  though  in  the  granting 
clause  only  the  right,  title,  and  inter- 
est of  the  grantor  ar^  purported  to  be 
conveyed,  an  adequate  consideration 
is  recited,  and  if  expressions  occur 
elsewhere  in  the  instrument  indicat- 
ing an  intention  to  convey  the  land 
itself,  the  intention  of  the  parties  is 
to  be  ascertained  by  considering  all 
the  provisions  of  the  deed  as  well  as 
the  situation  of  the  parties,  and  then 
to  give  effect  to  such  intention,  if  prac- 
ticable. Balch  V.  Arnold  (1899)  9 
Wyo.  17,  59  Pac.  434. 

For  other  instances  in  which  a  deed 
purporting  to  convey  only  the  grant- 
or's right,  title,  and  claim  was  held 
not  to  be  a  mere  quitclaim,  see  Baylor 
V.  Scottish-American  Mortg.  Co. 
(1895)  13  C.  C.  A.  659,  80  U.  S.  App. 
761,  66  Fed.  681;  Wilson  v.  Irish 
(1883)  62  Iowa,  260,  17  N.  W.  511;  and 
Southern  Iron  &  Coal  Co.  v.  Schwoon 


(1910)  124  Teiuu  176,  186  S.  W.  785, 
elsewhere  set  forth. 

The  use  of  the  word  "quitclaim" 
does  not  restrict  the  conveyance,  if 
other  language  employed  in  the  in- 
strument indicates  the  intention  to 
convey  the  land  itself. 

United  States.  —  Wise  v.  WatU 
(1917)  152  C.  C.  A.  195,  239  Fed.  207. 

lowfc.— Sibley  v.  Bullis  (1875)  40 
Iowa,  429;  Wilson  v.  Irish  (1883)  62 
Iowa,  260,  17  N.  W.  611. 

Texas.— Richardson  v.  Levi  (1887) 
67  Tex.  859,  8  S.  W.  444;  GarreU  v. 
Christopher  (1889)  74  Tex.  453,  15 
Am.  St.  Rep.  850,  12  S.  W.  €7;  Cook 
V.  Smith  (reported  herewith)  ante, 
940;  Dycus  v.  Hart  (1898)  2  Tex.  Civ. 
App.  854,  21  S.  W.  299 ;  Moore  v.  Swift 
(1902)  29  Tex.  Civ.  App.  51,  67  S.  W. 
1065;  Baldwin  v.  Drew  (1915)  —  Tex. 
Civ.  App.  — ,  180  S.  W.  614;  Pridgen 
V.  Ck)ok  (1916)  —  Tex.  Civ,  App.  — . 
184  S.  W.  713. 

Washington. — ^West  Seattle  Land  & 
Improv.  Co.  v.  Novelty  Mill  Co.  (1903) 
81  Wash.  435,  72  Pac.  69. 

Whether  a  deed  is  a  conveyance  of 
the  land  itself,  or  merely  a  release  of 
such  title  as  may  be  lodged  in  the 
grantor,  depends  upon  the  intention 
of  the  parties.  First  Nat.  Bank  v. 
Timmins  (1910)  4  Alaska,  242;  Morri- 
son V.  Wilson  (1866)  30  Cal.  344; 
Shepard  v.  Hunsacker  (1880)  1  Posey, 
Unrep.  Cas.  (Tex.)  558;  Taylor  v. 
Harrison  (1877)  47  Tex.  454.  26  Am. 
Rep.  304;  Garrett  v.  Christopher 
(1889)  74  Tex.  458,  15  Am.  St.  Rep. 
860,  12  S.  W.  67;  Carleton  v.  Lombardi 
(1891)  81  Tex.  855,  16  S.  W.  1081; 
Threadgill  v.  BickersUfF  (1895)  87 
Tex.  520,  29  S.  W.  757;  Laagh- 
lin  V.  Tips  (1894)  8  Tex.  Civ. 
App.  649,  28  S.  W.  551;  Galmell  v. 
Borroum  (1896)  18  Tex.  Civ.  App.  468, 
35  S.  W.  942;  Kempner  v.  Beaunxmt 
Lumber  Co.  (1899)  20  Tex.  Civ.  App. 
807,  49  S.  W.  412;  Baldwin  v.  Drew 
(1915)  —  Tex.  Civ.  App.  — ,  180  S.  W. 
614;  Pridgen  V.  Cook  (1916)  —  TVx. 
Civ.  App.  — ,  184  S.  W.  718;  Balch  v. 
Arnold  (1899)  9  Wyo.  17,  59  Pac.  484. 

Ordinarily,  such  intention  is  to  be 
gathered  from  the  face  of  the  instru- 
ment (see  Garrett  v.  Christopher 
(1889)  74  Tex.  468,  15  Am.  St.  Rep. 


ANNO.— CONVEYANCE  AS  QUITCLAIM  OR  OTHERWISE.         947 


850,  12  S.  W.  67;  Pridgren  v.  Cook 
(1916)  —  Tex.  Civ.  App.  — ,  184  S.  W. 
713),  and  it  is  not  material  whether 
such  intention  appears  in  the  granting 
clause,  in  the  covenants,  or  elsewhere 
in  the  instrument.  Balch  v.  Arnold 
(Wyo.)  supra. 

But  while  a  deed  may  be  so  plain 
and  explicit  as  to  require  the  courts 
to  construe  it  to  be  a  quitclaim  of  the 
grantor's  interest,  or  an  absolute  con- 
veyance of  the  land,  as  the  case  may 
be,  upon  the  other  hand,  its  wording 
may  be  such  as  to  raise  the  question 
whether  it  is  the  one  or  the  other,  and 
in  that  event  the  circumstances  un- 
der which  it  is  made,  and  the  purposes 
for  which  it  is  made,  may  be  consid- 
ered, to  fix  its  true  character  as  being 
the  one  or  the  other.  Ibid. ;  Shepard  v. 
Hunsacker  (1880)  1  Posey,  Unrep.  Cas. 
(Tex.)  578;  Threadgill  v.  Bickerstaff 
(1896)  87  Tex.  520,  29  S.  W.  757.  And 
see  also,  as  so  holding  in  effect.  First 
Nat.  Bank  v.  Timmins  (Alaska)  su- 
pra; Taylor  v.  Harrison  (1877)  47 
Tex.  454,  26  Am.  Rep.  304;  Kempner 
V.  Beaumont  Lumber  Co.  (1899)  20 
Tex.  Civ.  App.  307,  49  S.  W.  412 ;  Bald- 
win V.  Drew  (1915)  —  Tex.  Civ.  App. 
— ,  180  S.  W.  614. 

The  adequacy  of  the  price  paid  is 
a  circumstance  to  be  taken  into  con- 
sideration. First  Nat.  Bank  v.  Tim- 
mins (Alaska)  supra;  Taylor  v.  Har- 
rison (1877)  47  Tex.  454,  26  Am.  Rep. 
304;  Carleton  v.  Lombardi  (1891)  81 
Tex.  355,  16  S.  W.  1081 ;  Moore  v.  Swift 
(1902)  29  Tex.  Civ.  App.  51,  67  S.  W. 
1065;  Baldwin  v.  Drew  (1915)  —Tex. 
Civ.  App.  — ,  180  S.  W.  614;  Pridgen 
V.  Cook  (1916)  —  Tex.  Civ.  App.  — , 
184  S.  W.  713. 

Thus,  if  the  deed  is  not  only  a  quit- 
claim, but  it  appears  that  the  consid- 
eration was  merely  nominal,  it  may 
ordinarily  be  inferred  that  the  pur- 
pose of  the  deed  was  only  to  release 
the  existing  interest  of  the  grantor  for 
the  purpose  of  clearing  the  title,  or 
the  like.  Balch  v.  Arnold  (1899)  9 
Wyo.  17,  59  Pac.  434. 

But  although,  in  determining  the 
question  whether  a  deed  was  intended 
to  convey  the  land  or  a  mere  chance 
of  title  to  the  land,  the  fact  that  an 
inadequate    consideration    was    paid 


may  be  looked  to  as  a  circumstance,  it 
is  error  to  make  the  determination  of 
the  question  depend  upon  whether  the 
grantee  paid  the  full  maiicet  value  or 
not.  Eastham  v.  Hunter  (1908)  102 
Tex.  145,  132  Am.  St.  Rep.  854,  114 
S.  W.  97. 

Whether  a  deed  is  a  mere  quitclaim, 
or  a  conveyance  of  the  title,  or  chance 
for  title,  which  the  grantor  may  be 
supposed  to  have,  is  not  to  be  deter- 
mined merely  by  the  omission  of  the 
covehant  of  general  warranty  of  title, 
but  may  be  inferred,  not  only  from 
the  terms  of  the  deed,  but  from  the 
adequacy  of  the  price  given  and  other 
circumstances  attending  the  transac- 
tion, calculated  to  show  the  real  in-^ 
tent  and  purpose  of  the  instrumentj 
Taylor  v.  Harrison  (1877)  47  Texj 
454,  26  Am.  Rep.  304.  \ 

Vme  of  word  ''grant." 

The  use  of  the  term  "grant"  does 
not  necessarily  determine  the  charac- 
ter of  the  deed,  but  whether  it  is  a 
quitclaim  deed,  or  a  deed  of  grant,  bar- 
gain, and  sale  that  purports  to  convey 
the  property  itself,  is  to  be  determined 
from  the  whole  of  the  granting  clause 
contained  in  the  deed.  State  v.  Kem- 
merer  (1900)  14  S.  D.  169,  84  N.  W. 
771,  affirmed  on  rehearing  in  (1902) 
15  S.  D.  504,  90  S.  W.  150. 

A  deed,  the  granting  clause  in 
which  states  th^t  the  grantors  "do 
convey,  grant,  remise,  release,  and 
quitclaim  all  their  right,  title,  estate, 
interest,  property,  and  equity  in*  and 
to  the  following  real  property,"  is  not 
within  a  statute  which  provides  that, 
from  the  use  of  the  word  "grant"  in 
conveyances  of  an  estate  in  fee  simple, 
covenants  that  the  grantor  has  not 
previously  conveyed  the  same  estate 
will  be  implied,  and  that  if  such  grant- 
or subsequently  acquires  title  to  such 
property  the  same  shall  pass  by  opera- 
tion of  law  to  the  grantee.    Ibid. 

TTse  of  words,  "l»Argaia  and  selL** 

It  has  been  held  that  the  use  of  the 
words,  "bargain  and  sell,"  although 
such  words  are  declared  by  statute  to 
be  words  of  implied  warranty  if  used 
without  qualification,  will  not  alter 
the  character  of  a  deed  which  also 
employs   the  word   "quitclaim,"   and 
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expressly  limits  its  granting  effect  to 
the  "right,  title,  interest,  estate,  claim, 
and  demand"  of  the  grantor.  Derrick 
V.  Brown  (1880)  66  Ala.  162. 

And  in  Gibson  v.  Chouteau  (1866) 
39  Mo.  536,  it  was  likewise  held  that 
the  words  "bargain,  sell,  release,  quit* 
claim,  and  convey"  are  words  of  re- 
lease and  quitclaim  merely,  which 
carry  the  grantor's  interest  and  estate 
in  the  land  described,  whatever  it  may 
be,  but  do  not  of  themselves  purport 
to  do  anything  more,  and  do  not  even 
raise  the  statutory  covenant  implied 
in  the  words,  "grant,  bargain,  and 
sell." 

But  in  D'Wolf  v.  Haydn  (1860)  24 
lU.  525,  it  was  held  that,  in  view  of 
the  provisions  of  the  Illinois  statute 
that  the  words,  "grant,  bargain,  and 
sell,"  are  equivalent  to  an  express 
covenant  to  the  grantee  that  the 
grantor  is  seised  of  an  indefeasible 
estate  in  fee  simple,  free  from  encum- 
brances done  or  suffered  from  the 
grantor,  and  for  quiet  enjoyment 
against  the  grantor,  his  heirs  and  as- 
signs, a  deed  containing  such  words 
is  not  a  quitclaim  deed,  within  the 
rule  that  a  quitclaim  deed  does  not 
operate  to  transfer  a  subsequently  ac- 
quired title. 

In  Touchard  v.  Crow  (1862)  20  Cat. 
150,  81  Am.  Dec.  108,  it  was  held  that 
a  deed  in  which  the  words,  "bargain, 
sell,  and  quitclaim,"  are  employed,  is 
not  strictly  a  quitclaim,  inasmuch  as 
they  operate  not  merely  to  release, 
but  also  to  transfer,  any  interest 
which  the  grantors  possess  at  the  exe- 
cution of  the  deed. 

But  a  different  view  has  prevailed 
in  other  cases.  Thus,  a  deed  purport- 
ing to  "bargain  and  sell"  as  well  as 
to  "quitclaim"  may,  for  the  purpose 
of  fixing  the  status  of  the  grantee 
therein  as  that  of  one  who  is  not  a 
bona  fide  purchaser  without  notice,  be 
treated  as  a  mere  quitclaim.  Webb 
V.  Elyton  Land  Co.  (1894)  105  Ala. 
471,  18  So.  178. 

The  character  of  the  grantee  under 
a  quitclaim  deed  is  not  affected  by  the 
fact  that  the  deed  also  contains  the 
words,  "bargain  and  sell."  Wight- 
man  V.  Spofford  (1881)  56  Iowa,  145, 
8  N.  W.  680. 


A  deed  which  uses  as  words  of  con- 
veyance the  words,  "grants,  bargains, 
sells,  aliens,  releases^  quitclaims,  and 
conveys,"  and  which  contains  no  claim 
or  covenants  of  seisin,  or  right  to  con- 
vey, or  warranty  of  title  or  possession, 
is  a  mere  quitclaim  which  will  not  es- 
top the  grantor  from  afterwards  as- 
serting an  after-acquired  title.  Bruce 
V.  Luke  (1872)  9  Kan.  201,  12  Am. 
Rep.  491. 

A  deed  which  recites  that  the  gran- 
tors "have  bargained,  sold,  and  quit- 
claimed, and  by  these  presents  do  bar- 
gain, sell,  and  quitclaim  all  our  right» 
title,  interest,  estate,  claim,  and  de- 
mand, both  in  law  and  in  equity,  as 
well  in  possession  as  in  expectation, 
with  all  and  singular  the  heredita- 
ments and  appurtenances  thereunto 
belonging,  and  we  do  also  promise  to 
defend  the  property  against  all  claims, 
if  any  should  come  up  against  said 
property,"  is  only  a  quitclaim  deed; 
and  an  after-acquired  title  does  not 
inure  to  the  benefit  of  the  grantee. 
Young  V.  Clippinger  (1875)  14  Kan» 
148. 

A  deed  purporting  to  grant,  bargain^ 
sell,  and  quitclaim  in  fee  certain 
lands,  but  containing  no  covenant  or 
warranty,  is  a  mere  bargain  and  sale 
and  quitclaim,  which  will  not  estop 
the  grantor  from  setting  up  an  after- 
acquired  title.  Jackson  ex  dem.  Mc- 
Crackin  v.  Wright  (1870)  14  Johns. 
(N.  Y.)  194;  Jackson  ex  dem.  Weid- 
man  v.  Hubble  (1824)  1  Cow.  (N.  Y.) 
613. 

A  deed  purporting  to  "grant,  bar- 
gain, sell,  alien,  remise,  release,  and 
convey"  to  the  second  party  certain 
described  property,  "together  with  the 
appurtenances,  and  also  all  the  estate, 
right,  title,  interest,  property,  posses- 
sion, claim,  and  demand,  as  well  in 
law  as  in  equity,  of  the  said  parties  of 
the  first  part  in  and  to  the  above^e- 
scribed  premises,"  is  simply  a  deed 
of  release  and  quitclaim  which  will 
not  estop  the  grantor  from  asserting 
an  after-acquired  title.  Taggart  v. 
Risley  (1872)  4  Or.  235. 

The  use,  in  addition,  of  other  words, 
such  as  "give,  grant,  bargain,  or  sell,'* 
will  not  change  the  character  of  the 
conveyance,  if  the  interest  sold  is 
still  described  as  the  "right  and  title" 
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of  the  grantor.  Richardson  v.  Levi 
(1887)  67  Tex.  859,  8  S.  W.  444;  Tram 
Lumber  Co.  v.  Hancock  (1888)  70 
Tex.  812,  7  S.  W.  724;  Culmell  v.  Bor- 
roum  (1896)  13  Tex.  Civ.  App.  458,  86 
S.  W.  942. 


Effect  of  laacitase  used  is  haboadi 
elauso. 

It  has  been  broadly  stated  that  the 
habendum  cannot  transform  a  deed, 
purporting  in  the  premises  to  convey 
only  the  interest  of  the  grantor,  into 
a  conveyance  of  the  fee  simple  abso- 
lute. Frank  v.  Darst  (1853)  14  HI. 
304,  58  Am.  Dec.  575.  But  a  more 
liberal  rule  is  applied  in  the  more  re- 
cent cases. 

Thus  where,  although  the  granting 
clause  purports  Only  to  convey  "all  my 
right,  title,  and  interest,"  the  haben- 
dum is,  "to  hold  all  and  singular  the 
above-described  lands,''  the  deed  may 
be  regarded  as  something  more  than 
a  quitclaim.  See  Baylor  v.  Scottish- 
American  Mortg.  Co.  (1895)  13  C.  C. 
A.  659,  30  U.  S.  App.  761,  66  Fed.  631, 
elsewhere  set  forth. 

It  has  been  held  in  a  series  of  Texas 
cases,  beginning  with  Garrett  v.  Chris- 
topher (1889)  74  Tex.  453,  15  Am. 
St.  Rep.  850,  12  S.  W.  67,  and  includ- 
ing Finch  V.  Trent  (1893)  3  Tex.  Civ. 
App.  568,  22  S.  W.  132,  24  S.  W.  679; 
Laughlin  v.  Tips  (1894)  8  Tex.  Civ. 
App.  649,  28  S.  W.  551;  Merriman  v. 
Blalack  (1909)  57  Tex.  Civ.  App.  270, 
122  N.  W.  403;  Merriman  v.  Blalack 
(1909)  56  Tea.  Civ.  App.  594,  121  S. 
W.  552;  Stanley  v.  Hamilton  (1895) 
—  Tex.  Civ.  App.  — ,  33  S.  W.  601, 
that  the  word  "premises"  in  a  haben- 
dum clause  means  the  land,  and  that 
such  word,  therefore,  determines  the 
instrument  to  be  a  deed  of  the  land, 
as  distinguished  from  a  quitclaim 
deed.  But  this  rule  has  been  repudi- 
ated by  the  supreme  court  in  Hunter 
V.  Eastham  (1902)  95  Tex.  653,  69  S. 
W.  66,  as  indicated  by  Justice  Phillips 
in  the  reported  case  (CooK  v.  Smith, 
ante  940) . 

And  in  Smith  v.  Pollard  (1847)  19 
Vt.  272,  and  Cummings  v.  Dearborn 
(1884)  56  Vt.  441,  it  was  held  that  the 
effect  of  a  deed  in  the  common  form  of 
a  quitclaim,  conveying  to  the  grantee 
simply  the  right,  title,  and  interest 


which  the  grantor  then  had  in  the 
land,  is  not  enlarged  by  an  habendum, 
''to  have  and  to  hold  the  premises  ao 
that  neither  the  [grantor]  nor  anyone 
claiming  under  him  shall  thereafter 
have  claim  or  right  to  the  premises 
aforesaid,"  since,  although  the  word 
premises  does  indeed  often  mean  the 
land,  it  is  equally  well  adapted  to 
designate  the  interest  or  estate  in- 
tended to  be  conveyed;  and  the  de^d 
will  therefore  not  estop  the  grantor 
from  subsequently  asserting  an  after- 
acquired  title. 

Even  where  the  use  of  the  word 
"premises"  in  the  habendum  clause 
has  been  deemed  to  evince  an  inten- 
tion to  convey  the  land  itself,  it  has 
been  held  that  the  clause  will  not  h«ve 
such  effect  where  it  concludes:  "So 
that  neither  the  said  [grantor]  or  my 
heirs,  nor  any  person  or  persons 
claiming  under  me,  shall  at  any  time 
hereafter  have,  elaim  or  demand  any 
right  or  title  to  the  aforesaid  prem- 
ises or  appurtenances,  or  any  part 
thereof."  Finch  v.  Trent  (1893)  3 
Tex.  Civ.  App.  568,  24  S.  W.  679. 

And  a  deed  which  purports  to  con- 
vey to  the  grantee  "no  more  than  the 
right,  title,  and  interest"  of  the  gran- 
tors in  the  land  is  merely  a  quitclaim, 
and  is  given  no  other  effect  by  the 
incorporation  of  the  words,  "to  have 
and  to  hold  the  same  unto  him,  the 
said  [vendee],  forever."  Threadgill 
V.  Bickerstaff  (1895)  87  Tex.  620,  29 
S.  W.  757. 

The  language  of  an  habendum,  re- 
citing that  the  grantee  was  to  have  not 
only  the  right,  title,  and  interest  of 
the  grantor,  but  was  "to  have  and  to 
hold  the  same,  together  with  all  and 
singular  the  appurtenances  and  privi- 
leges thereunto  belonging  or  in  any 
wise  thereunto  appertaining,  and  all 
the  right,  title,  interest,  and  claim 
whatsoever  of  the  said  party  of  the 
first  part,  either  in  law  or  equity,  to 
the  only  proper  use,  benefit,  and  be- 
hoof of  the  said  second  party,  his 
heirs  and  assigns  forever,"  when  tak- 
en in  connection  with  the  granting 
clause,  is  inconsistent  with  an  inten- 
tion to  release  only  the  right,  title,  and 
interest  of  the  grantor,  whether  small 
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or  great.    Balch  v.  Arnold  (1899)  9 
Wy©.  17,  59  Pac.  434. 

Eff«ot  of  IttBcvmce  used  tm  warrmtr 
elavse. 

Language  used  in  the  warranty 
clause  has  sometimes  been  relied  on 
as  evincing  an  intention  to  convey 
the  property  itself,  rather  than  a  claim 
thereto.  See,  for  instance,  Merriman 
V.  Blalack  (1909)  57  Tex.  Civ.  App. 
270,  122  S.  W.  403;  Merriman  v.  Bla- 
lack (1909)  56  Tex,  Civ.  App.  594,  121 
S.  W.  552;  Baldwin  v.  Drew  (1915)  — 
Tex.  Civ.  App.  — ,  180  S.  W.  614; 
Borque  v.  Chappell  (1900)  2  N.  B.  Eq. 
187,  elsewhere  set  forth. 

The  fact  that  the  deed  contains  a 
covenant  of  warranty  is  not,  however, 
conclusive  that  it  is  not  a  quitclaim. 
See  Hunter  v.  Eastham  (1902)  95  Tex. 
648,  69  S.  W.  66;  Culmell  v.  Borroum 
(1896)  13  Tex.  Civ.  App.  458,  85  S.  W. 
942;  and  Cummings  v.  Dearborn 
(1884)  56  Vt  441,  elsewhere  set  forth. 

Retention  of  vendor's  lien. 

The  fact  that  a  vendor's  lien  is  re- 
tained in  the  instrument  should  be 
considered,  together  with  all  other 
parts  of  the  instrument,  to  determine 
whether  or  not  the  parties  intendied 
to  convey  the  property  itself,  or  mere- 
ly a  chance  of  title.  Harrison  v.  Bor- 
ing (1875)  44  Tex.  266;  Barksdale  v. 
Benskin  (1917)  —  Tex.. Civ.  App.  — , 
194  S.  W.  402. 

But  since  a  vendor's  lien  can  be  re- 
tained on  any  interest  or  estate  in 
land,  though  less  than  the  fee,  it  fol- 
lows that  retaining  a  vendor's  lien  in 
an  instrument  does  not,  expressly  nor 
by  implication,  contradict  and  nullify 
the  granting  and  habendum  clauses  of 
the  instrument.  Barksdale  v.  Benskin 
(Tex.)  supra. 

II,  Instances  in  which  conveyance  has 
been  held  to  he  merely  a  quitclaim. 

An  instrument  which  in  the  grant- 
ing clause  purports  to  quitclaim,  and 
recites  that  the  grantors  as  "heirs'' 
will  never  make  any  further  claims  of 
property,  is  a  quitclaim  deed  within 
the  rule  that  one  who  takes  such  a 
deed  is  not  a  bona  fide  purchaser. 
Hastings  v.  Nissen  (1887)  31  Fed. 
597. 

A  deed  will  be  considered  as  one  of 


quitclaim  rather  than  as  one  of  bar- 
gain and  sale,  where  the  consideration 
therefor  was  a  mere  moral  obligation, 
and  it  appeared  that  the  grantor  had 
informed  the  grantee,  previous  to  the 
execution  of  such  conveyance,  that  the 
title  to  the  property  had  never  come 
into  his  actual  possession.  First  Nat. 
Bank  v.  Timmins  (1910)  4  Alaska, 
242. 

A  conveyance  purporting  to  "grant, 
bargain,  and  sell"  all  the  grantor's 
"right,  title,  claim,  and  interest  in  and 
to"  the  land  described  therein  is  in 
effect  a  quitclaim  deed.  Reynolds  v. 
Shaver  (1894)  69  Ark.  299,  43  Am.  St. 
Rep.  36,  27  S.  W.  78. 

A  deed  containing  in  its  granting 
clause  words  appropriate  to  a  deed  of 
bargain  and  sale  will  be  considered  as 
a  mere  quitclaim,  where  it  expressly 
stipulates:  "If  is  fully  understood 
that  as  to  title  this  is  only  a  quitclaim 
deed."  Morrison  v.  Wilson  (1866)  30 
qal.  344. 

A  conveyance  of  all  the  grantor*s 
rights  and  title  to  certain  premises 
will  not  pass  title  as  against  the  hold- 
er of*  a  prior  unregistered  deed. 
Adams  v.  Cuddy  (1833)  13  Pick. 
(Mass.)  460,  25  Am.  Dec.  330. 

A  conveyance  granting,  releasing, 
conveying,  and  quitclaiming  all  the 
rights  of  the  grantor  in  and  to  the 
described  premises  is  in  effect  a  quit- 
claim deed.  Veit  v.  Dill  (1894)  78 
Hun,  171,  28  N.  Y.  Supp.  937. 

A  deed  which  recites  that  the  gran- 
tor grants,  bargains,  sells,  and  con- 
veys "all  my  right,  title,  claim,  and 
interest  in  and  to  the  following  de- 
scribed tract  of  land,  ...  to  have 
and  to  hold  all  and  singular  the  same 
the  above-described  tract  of  land  unto 
him  the  said  [grantee].  And  I  do  for- 
ever quitclaim  all  my  claim  and  inter- 
est in  and  to  the  above-named  tract  of 
land,"  is  not  such  a  conveyance  as 
will  support  the  plea  of  innocent  pur- 
chaser. Shepard  v.  Hunsacker  (1880) 
1  Posey,  Unrep.  Cas.  (Tex.)  578. 

A  deed  reciting  that  "whereas  we, — 
.  .  .  fully  satisfied  and  convinced 
that  one  Davis  Files  had  a  good  and 
valid  deed  to  the  land  hereinafter  de- 
scribed from  and  through  the  late  A. 
C.  Allen,  and  that  the  said  original 
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deed  to  said  Files  has  been  lost,  and 
that  the  record  thereof  in  the  county 
of  Jasper  was  burned/'  "for  and  in 
consideration  of  preventing  a  suit  and 
the  payment  of  $10  for  the  heirs  of 
Davis  Files/'  "bargain,  selU  remise, 
release,  and  quitclaim  all  our  rights, 
title,  interest,  estate,  claim,  and  de- 
mand in  and  to"  certain  described 
lands,  is  simply  a  quitclaim,  and  one 
claiming  title  thereunder  cannot  be  an 
innocent  purchaser.  Tram  Lumbw 
Co.  V.  Hancock  (1888)  70  Tex,  312,  7 
S.  W.  724. 

A  deed  reciting  that,  in  considera- 
tion of  a  certain  amount  paid  to  him 
by  the  grantee,  the  grantor  has  "bar- 
gained, sold,  and  by  these  presents" 
does  "granti  bargain,  sell,  convey,  and 
release  unto  the  said  [grantee]  all  my 
right,  title,  and  interest  in  and  to  the 
followiog  described  tract  of  land,"  "to 
have  and  to  hold»  all  ai)d  singular,  the 
premises  above  described,  unto  the 
said  [grantee]  his  heirs  and  assigns 
forever/'  and  containing  a  covenant  of 
warranty,  shows,  prima  facie  at  least, 
in  the  absence  of  proof  of  the  circum- 
stances attending  it  and  as  to  the  ade- 
quacy of  consideration  to  give  a  differ- 
ent character  to  the  transaction,  that 
the  grantee  bought  only  such  title  as 
his  grantor  had.  Hunter  v.  Eastham 
(190e>  96  Tex.  648,  69  S.  W.  66. 

An  instrument  reciting  that  the 
grantor  has  ''bargained  and  sold"  *all 
my  right,  title,  and  interest  in  and  to" 
certain  lands,  ^'to  have  and  to  hold 
unto  liim,  the  said  [vendee],  his  heirs 
and  assigns  forever/'  and  containing 
a  warranty  of  title  of  the  said  land,  !s 
.  a  quitclaim  and  not  an  absolute  con- 
veyance of  the  land,  and  cannot  form 
the  basis  of  a  claim  of  innocent  pur- 
chaser without  notice.  Culmell  v. 
Borroum  (1896)  18  Tex.  Giv.  App. 
468,  86  S.  W.  942. 

Deeds  purporting  to  convey  only  the 
grantofs'  ''right,  title,  interest,  and 
claim"  as  heirs  of  a  certain  person 
are  merely  quitclaims,  under  which 
the  grantee  cannot  hold  as  a  purchas- 
er in  good  faith.  Daugherty  v.  Yates 
(1896)  Id  Tex.  Civ.  App.  646,  36  &  W. 
0S7, 

In  McMurray  v.  Columbia  Lumber 
Co.  (1909)  66  Tex.  Civ.  App.  199,  120 


S.  W.  246,  a  deed  conveying  "all  of 
our  right,  title,  and  interest  in  and  to 
all  of  the  lands  we  have  in  San  Jacinto 
county,  Texas,  and  to  have  and  to  hold 
all  and  singular  the  said  premises  un- 
der the  said  [grantee],  his  heirs  and 
assigns  forever,  and  we  do  hereby 
quitclaim  and  acquit  unto  the  said 
[grantee]  all  interest  we  have  in  said 
San  Jacinto  county,"  was  held  to  be 
merely  a  quitclaim,  and  not  to  support 
the  plea  of  innocent  purchaser. 

An  instrument  reciting  that  the 
grantor  does,  "by  these  presents,  bar- 
gain, s^U,  release,  and  forever  quit- 
claim unto  the  said  [vendee],  his  heirs 
and  assigns,  all  of  my  right,  title,  and 
interest  in  and  to"  certain  described 
lands,,  "to  have  and  to  hold  the  said 
premises,  together  with  all  and  sin- 
gular the  rights,  privileges,  and  ap- 
purtenances thereto  in  any  manner 
belo2^ing,  unto  the  said  [grantee],  his 
heira  and  assigns  forever/'  la  not  a 
conveyance  of  the  land,  but  merely  of 
the  grantor's  right,  title,  and  interest, 
and  will  not  support  the  plea  of  inno- 
cent purchaser.  Hudman  v.  Hender- 
son (1910)  68  Tex.  Civ.  App.  S68,  124 
S.W.  186, 

An  instrument  in  form  a  warranty 
deed,  but  containing  a  recital  imme- 
diately following  the  description  of 
the  land  and  preceding  the  habendum 
clause:  "The  intention  of  the  parties 
thereto  is  to  convey  any  and  all  rights, 
title,  and  interest  they  may  have 
either  from  purchasing,  gifts,  devise, 
or  inheritance^  in  and  to  the  above 
land," — is  a  quitclaim  deed  within 
the  meaning  of  the  rule  that  one 
claiming  through  such  a  deed  cannot 
be  considered  as  an  innocent  pur- 
chaser. Schmittou  v.  Dunham  (1912) 
—  Tex.  Civ.  App.  — ,  142  S.  W.  941. 

An  administrator's  deed,  purporting 
only  to  convey  whatever  interest  the 
estate  might  have,  is  only  a  quitclaim 
deed,  which  will  not  support  the  plea 
of  innocent  purchaser  unless  the  pro- 
ceedings in  the  probate  court  and  the 
facts  of  the  entire  transaction  show 
that  it  was  the  purpose  of  the  vendor 
to  sell,  and  the  intention  of  the  pur- 
chaser to. buy,  the  land  described  in 
;the  dered,  and  not  a  mere  chance  of 
title.    Louisiana  &  T.  Lumber  Co.  v. 
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Southern  Pine  Lumber  Co.  (1914)  — 
Tex.  Civ.  App.  — ,  171  S.  W.  537. 

A  deed  witnessing  that  for  and  in 
consideration  of  the  sum  of  $5  and 
the  trust  reposed  in  the  grantor  by  a 
certain  person  in  his  lifetime,  ''by 
which  I  hold  in  trust  for  the  benefit  of 
the  said  David  Brown,  his  heirs  and 
assigns,  the  lands  granted  to  the  fol- 
lowing persons  as  their  head,  which 
lands  have  been  conveyed  to  me  by  the 
said  David  Brown  or  procured  by  him 
to  be  conveyed  to  me,  though  absolute- 
ly in  the  deeds,  but  in  fact  in  trust  for 
the  said  David  Brown,  his  heirs  and 
assigns,  to  wit:  .  .  .  Now  in  con- 
sideration of  the  premises  I,  the  said 
Edwin  0.  Le  Grande,  have  this  day 
bargained,  sold  and  conveyed,  released 
and  forever  quitclaimed,  the  aforesaid 
lands  or  the  lands  granted  to  the 
aforesaid  persons  as  their  headrights 
80  far  as  any  title  now  is  or  ever  has 
been  vested  in  me,  unto  the  heirs  of 
the  said  David  Brown,"  is  a  quitclaim 
^eed,  and  will  not  support  the  plea  of 
innocent  purchaser.  Niles  v.  Houston 
Oil  Co.  (1916)  —  Tex,  Civ.  App.  — , 
191  S.  W.  748. 

A  deed  reciting  that,  in  considera- 
tion of  a  cash  payment  and  the  execu- 
tion and  delivery  of  a  promissory  note 
for  an  additional  sum,  the  grantor 
does, "by  these  presents,  bargain,  sell, 
release,  and  forever  quitclaim  unto 
the  said"  grantee,  his  heirs  and  as- 
signs, ''all  of  my  right,  title,  and  in- 
terest in  and  to  that  certain  tract  and 
parcel  of  land"  as  described,  "to  have 
and  to  hold  the  said  premises,  to- 
gether with  all  and  singular  the  rights, 
privileges,  and  appurtenances  there- 
to in  any  manner  belonging  unto  the 
said  [grantee],  his  heirs  and  assigns 
forever,  so  that  neither  I,  the  said 
[grantor],  nor  my  heirs,  nor  any  per- 
son or  persons  claiming  under  me, 
shall  at  any  time  hereafter  have, 
claim,  or  demand  any  right  or  title  to 
the  aforesaid  premises  or  appurte- 
nances, or  any  part  thereof,"  is  shown 
to  have  been  intended  as  a  quitclaim 
deed  by  a  clause  therein,  stipulating 
that  the  note  given  as  part  of  the  con- 
sideration "is  payable  only  upon  the 
condition  that  the  said  J.  J.  Ellis 
makes  to  the  said  J.  M.  Benskin,  a 


warranty  deed  to  section  6S  below 
with  clear  title  thereto"  (such  section 
being  a  portion  of  the  premises  de- 
scribed in  the  deed),  and  a  further 
stipulation  retaining  a  vendor's  lien 
on  the  premises  until  such  note  should 
be  fully  paid,  'Vhen  this  deed  shall 
become  absolute  as  a  quitclaim  deed." 
Barksdale  v.  Benskin  (1917)  —  Tex. 
Civ.  App.  — ,  194  S.  W.  402. 

A  deed  by  which  the  grantor  did 
"freely  give,  grant,  sell,  convey,  and 
confirm  unto"  the  grantee  "all  my 
right,  title,  and  interest  in  and  unto" 
certain  lands,  describing  them,  haben- 
dum, "the  above  entered  and  bar* 
gained  premises,"  etc.,  with  covenants 
"that  until  the  ensealing  of  these 
presents  we  are  the  sole  owners  of  the 
premises,  and  that  they  are  free 
from  every  encumbrance,  and  we  here- 
by engage  to  warrant  and  defend 
the  same  against  all  lawful  claims 
made  or  suffered  by  us,"  is  nothing 
more  than  a  quitclaim,  since  the  word 
"premises"  may  and  should  in  the  in- 
stant case  be  construed  to  have  refer- 
ence to  such  title  and  interest  as  the 
grantors  had  in  the  land  at  the  time 
of  the  conveyance;  and  the  covenant 
of  warranty  must  be,  therefore,  taken 
in  a  limited  sense  as  restricted  to  the 
grantor's  title  and  interest.  Cum- 
mings  V.  Dearborn  (1884)  56  Vt  441. 

Ill,  Instances  in  which  conveyance  has 
been  held  to  he  not  a  quitclaini. 

A  deed,  the  granting  clause  of  which 
is  in  these  words :  "The  said  parties  of 
the  first  part  have  aliened,  released, 
granted,  bargained;  sold,  and  by  these 
presents,  they  do  alien,  release,  grant, 
bargain,  sell,  and  convey,  unto  the 
said  parties  of  the  second  part,  their 
heirs  and  assigns,  in  proportions  here- 
after specified,  the  equal  undivided 
one  half  of  all  and  singular"  certain 
described  lands,  habendum  "to  have 
and  to  hold  all  and  singular  the  lands 
and  premises  hereby  conveyed,  to  wit, 
said  undivided  one  half  of  all  the 
above-described  grant  of  lands,  listed 
and  to  be  listed,  and  all  the  right, 
title,  and  interest  of  the  party  of  the 
first  part  therein," — ^is  clearly  some- 
thing more  than  one  of  quitclaim  and 
release;  it  is  a  deed  of  bargain  and 
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sale,  and  will  convey  an  after-ac- 
quired title.  United  States  v.  Cali- 
fornia &  O.  Land  Co.  (1892)  148  U.  S. 
31,  37  L.  ed.  354,  13  Sup.  Ct.  Rep.  458, 
affirming  (1892)  1  C.  C.  A.  330,  7  U.  S. 
App.  120,  49  Fed.  496. 

A  deed  reciting  that  the  grantor 
has  "granted,  bargained,  sold,  and 
quitclaimed,  and  by  these  presents" 
does  "sell,  quitclaim,  and  transfer  and 
deliver  ...  all  my  right,  title,  and 
interest  .  •  •  to  hold  all  and  singu- 
lar said  above-described  land,  togeth- 
er with  all  and  singular  the  rights  and 
appurtenances  thereto  or  in  any  wise 
belonging  unto  [the  grantee]  his  heirs 
and  assigns  forever,"  is  not  a  quit- 
claim»  but  a  conveyance  of  the  land, 
and  will  therefore  support  the  plea  of 
innocent  purchaser.  Baylor  v.  Scot- 
tish-American Mortg.  Go.  (1895)  13 
C.  C.  A.  659,  30  U.  S.  App.  761,  66  Fed. 
631. 

A  deed,  the  granting  clause  of  which 
employs  the  words,  "remise,  release, 
and  quitclaim,"  but  which  undertakes 
to  convey  not  only  all  the  right,  title, 
and  interest  of  the  grantor,  but  the 
land  itself,  is  not  a  mere  quitclaim, 
and  title  afterward  acquired  by  the 
grantor  will  inure  to  the  benefit  of  the 
grantee.  Wise  v.  Watts  (1917)  152 
G.  C.  A.  195,  239  Fed.  207. 

A  deed  by  which  the  grantor  grants, 
bargains,  releases,  aliens,  and  conveys 
"all  of  the  title,  interest,  and  estate 
of  ourselves,  heirs,  and  assigns,  in  and 
to  the  following  described  tract  or 
parcel  of  land,"  "to  have  and  to  hold 
the  said  3,321  acres  of  land  as  herein 
set  forth  ...  to  the  said"  grantees, 
their  heirs  and  assigns,  "and  do  here- 
by warrant  and  defend  said  land  to 
said  [grantees]  from  ourselves,  heirs, 
or  assigns,  and  each  and  every  person 
claiming  the  same,"  is  a  conveyance  of 
the  land  as  distinguished  from  a  mere 
chance  of  title,  and  will  support  the 
plea  of  innocent  purchaser.  Gallup 
V.  Huling  (1917)  154  C.  G.  A.  560,  241 
Fed.  858. 

A  conveyance  which  purports  to 
"hereby  sell  and  convey  unto,"  as  well 
as  to  quitclaim,  is  not  a  mere  quit* 
claim  deed.  Sibley  v.  Bullis  (1875)  40 
Iowa,  429. 

A  deed  is  not  a  mere  quitclaim^ 


passing,  not  the  title  of  the  land  but 
simply  the  grantor's  interest  therein, 
which  employs  the  words,  "have  bar* 
gained,  sold,  and  quitclaimed,  and  by 
these  presents  do  bargain,  sell,  and 
quitclaim  ...  all  our  right,  title, 
and  interest,  estates,  claim,  and  de- 
nuind,  both  at  law  and  in  equity,  and 
as  well  in  possession  as  in  expec- 
tancy." Wilson  V.  Irish  (1883)  62 
Iowa,  260,  17  N.  W.  511. 

A  deed  is  not  a  mere  quitclaim  deed 
conferring  no  color  of  title,  where  it 
purports  to  "sell  and  convey"  certain 
described  land,  notwithstanding  the 
warranty  therein  was  of  the  "title 
to  our  respective  estates  therein." 
McBride  v.  Caldwell  (1909)  142  Iowa, 
228,  119  N.  W.  741. 

A  deed  made  by  one  as  executor  of 
another  who  had  a  fee-simple  title, 
purporting  to  be  "by  virtue  of  the 
authority  in  me  vested  as  said  execu- 
tor," and  stating  that  .he  has  "this 
day  bargained  and  sold"  and  does 
"hereby  quitclaim  and  transfer  to"  the 
grantee,  his  heirs  and  assigns  forever, 
"all  the  right,  title,  and  claims  that 
I  as  said  executor  have  in  and  to"  the 
lands  described,  is  not  a  mere  quit- 
claim deed,  and  hence  may  constitute 
color  of  title.  Southern  Iron  &  Coal 
Co.  V.  Schwoon  (1910)  124  Teiin.  176, 
186  S.  W.  785. 

The  use  of  the  word  "quitclaim" 
in  the  granting  clause  of  a  deed  pur- 
porting to  "grant,  bargain,  sell,  de- 
mise, release,  and  forever  quitclaim 
.  .  .  the  following  lot  of  land,"- 
does  not  make  it  any  the  less  a  convey- 
ance of  the  lot  described,  or  restrict 
it  so  as  to  make  it  upon  its  face  con^* 
vey  no  more  than  the  interest  of  the 
grantor  in  the  property,  and  one  hold- 
ing such  deed  may  be  protected  as  a 
bona  fide  purchaser.  Richardson  v. 
Levi  (1887)  67  Tex.  359,  3  S.  W.  444. 

A  deed  purporting  to  "sell,  convey, 
remise,  release,  and  quitclaim  unto" 
the  second  party,  his  heirs  and  as- 
signs forever,  "all  our  right,  title, 
claim,  interest,  and  demand  in  and  to 
and  for"  certain  described  lands, 
which,  had  it  st<^ped  there,  would 
have  been  regarded  as  a  quitclaim, 
is  shown  to  have  been  intended  to  con- 
vey the  land  itself  and  not  merely  the 
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vendor's  chance  of  title,  where  it  con- 
tained the  words,  "to  have  and  to  hold 
the  above-described  premises  unto  the 
said  [irrantee],  his  heirs  and  assigns 
forever.'^  Garrett  v.  Christopher 
(1889)  74  Tex.  453,  15  Am.  St.  Rep. 
850,  12  S.  W.  67. 

But  see  comment  on  this  case  and 
the  decisions  which  follow  it,  under 
heading,  "Effect  of  language  used  in 
habendum  clause,"  in  I.  supra. 

A  deed  purporting  to  "sell,  alienate, 
convey,  and  quitclaim  unto  the  said 
[vendee],  his  heirs  and  assigns  for- 
ever, all  and  singular,  the  following 
described  tract  of  land,  .  .  .  and 
all  right,  title,  and  interest  which  I 
have  and  devise  to  the  above-described 
tract  of  land,  by  virtue  of  the  survey 
aforesaid,  I  sell,  convey,  and  quitclaim 
unto  the  said  [vendee],  from  me,  my 
heirs  and  assigns  forever,"  is  a  deed 
for  the  land,  and  not  a  mere  quitclaim, 
and  will  therefore  preclude  the  asser- 
tion of  a  subsequently  acquired  title. 
Abernathy  v.  Stone  (1891)  81  Tex. 
430,  16  S.  W.  1102. 

A  deed  purporting  to  convey  the 
land  and  land  certificates,  and  not 
merely  to  quitclaim  or  release  the 
grantor's  right,  title,  and  interest  in 
the  land,  is  not  a  quitclaim  deed  with- 
in the  rule  that  such  a  deed  does  not 
estop  the  grantor  to  set  up  a  subse- 
quently acquired  title.  Lindsay  v. 
Freeman  (1891)  83  Tex.  263,  18  S.  W. 
727. 

A  deed  is  not  a  mere  quitclaim 
which  contains  the  clause,  "and  it  is 
my  intention  here  now  to  convey  to 
the  Said  [grantee]  all  the  real  estate 
that  I  own  in  said  town  of  Paducah, 
whether  it  is  set  out  above  or  not." 
Cook  v.  Smith  (reported  herewith) 
ante,  940. 

A  deed  purporting  to  convey,  not 
simply  the  "right,  title,  interest,  or 
claim"  of  the  grantor  to  the  tract  of 
land,  but  her  entire  interest  in  the 
tract,  and  containing  a  clause  of  gen- 
eral warranty,  Is  not  a  mere  quitclaim 
deed,  and  therefore  estops  the  grantor 
from  setting  up  an  f^fter-acquired- 
title.  Jenkins  ▼.  Adcock  (1898)  6  Tex. 
€iv.  App.  466,  27  S.  W.  21. 

A  deed  conveying  "all  that  certain 
real  and  personal  property,  to  wit,  my 
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right,  title,  and  interest  in  and  to 
certain  described  lands,  "to  have  and 
to  hold  the  above-described  premises" 
unto  the  grantees  and  their  heirs  for- 
ever, is  not  a  mere  quitclaim,  but  con- 
veys the  land  itself,  and  hence  pre- 
cludes the  grantor  from  asserting  an 
after-acquired  title.  Laughlin  v.  Tips 
(1894)  8  Tex.  Civ.  App.  649,  28  S.  W. 
551. 

A  deed,  the  granting  clause  of 
which  is,  "I  .  .  .  hereby  bargain, 
sell,  and  convey  unto  [the  grantee] 
.  .  .  the  following  property,  to 
wit:"  "It  being  intended  to  convey  all 
of  the  surveys  now  belonging  to  me 
as  the  sole  heir  of  said  M.  P.  King, 
according  to  the  records  of  the  several 
counties  in  which  the  land  lay.  To 
have  and  to  hold  unto  him  the  said 
[grantee],  his  heirs  and  assigns  for- 
ever," is  not  a  mere  quitclaim,  and 
will  support  the  plea  of  innocent  pur- 
chaser. Stanley  v.  Hamilton  (1895) 
—  TcK.  Civ.  App.  — ,  33  S.  W.  601. 

A  deed  executed  for  the  purpose  of 
partition,  being  intended  to  pass  the 
land  itself  and  not  merely  a  claim 
thereto,  is  not  a  quitclaim  deed,  and 
one  who  acquires  the  land  for  value 
thereunder  and  without  notice  is  an 
innocent  purchaser.  Eempner  v. 
Beaumont  Lumber  Co.  (1899)  20  Tex. 
Civ.  App.  307,  49  S.  W.  412. 

A  deed  made  by  persons  describing 
themselves  as  the  heirs  of  a  deceased 
owner,  reciting  that  they  "have  bar- 
gained, sold,  and  quitclaimed,  and  by 
these  presents  do  bargain,  sell,  and 
quitclaim"  "all  our  and  each  of  our 
right,  title,  interest,  estate,  claim,  and 
demand  in  and  to  a  certain  tract  of 
land"  described,  **to  have  and  to  hold 
the  above-released  premises  to  the 
said  [grantees]  their  heirs  and  as- 
signs forever,"  and  made  upon  pay- 
rtient  of  full  value,  is  not  a  "quitclaim" 
deed  in  the  sense  necessary  to  pre- 
clude the  defense  of  innocent  pur- 
chaser. Moore  v.  Swift  (1902)  29 
Tex.  Civ.  App.  51,  67  S.  W.  1065. 

A  deed  is  not  a  quitclaim  deed 
though  it  contains  the  term,  "all  my 
right,  title,  and  interest,"  where  the 
habendum  clause  is,  ^l!o  have  and  to 
hold  the  above-described  premises," 
etc.,  and  there  is  a  general  warranty 
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of  "all  and  singular  the  said  prem- 
ises." Merriman  v.  Blalack  (1909) 
57  Tex.  Civ.  App.  270,  122  S.  W.  403 ; 
Merriman  v.  Blalack  (1909)  56  Tex. 
Civ.  App.  594,  121  S.  W.  552. 

A  deed  will  not  be  regarded  as  a 
mere  quitclaim,  under  which  the  gran- 
tee is  not  entitled  to  protection  against 
a  prior  conveyance,  where,  although 
the  term  "quitclaim"  is  employed  in 
the  granting  clause,  the  deed  under- 
takes to  convey  the  land  itself  instead 
of  the  "right,  title,  and  interest"  of  the 
grantor,  with  the  further  recital :  "It 
being  understood  that  the  intention  of 
this  instrument  is  to  convey  to  the 
grantee  all  the  land  in  either  of  the 
leagues  above  mentioned,  which  was 
at  any  time  owned  or  claimed  or  stood 
in  the  name  of  D.  D.  Moore,  no  mat- 
ter what  the  description  by  metes  and 
bounds  .  .  .  might  be,"  and  con- 
tains a  warranty  clause,  binding  the 
grantor  to  warrant  and  forever  de- 
fend "all  and  singular  the  said  prem- 
ises," instead  of  all  his  right,  title, 
interest,  and  claim  in  and  to  said 
premises.  Baldwin  v.  Drew  (1915)  — 
Tex.  Civ.  App.  — ,  180  S.  W.  614. 


A  deed  purporting  to  convey  the 
land  itself,  although  it  uses  the  tech- 
nical words,  "remise,  release,  and  quit- 
claim," is  something  more  than  a  quit- 
claim deed,  and  estops  the  grantor  to 
set  up  an  after-acquired  title.  West 
Seattle  Land  &  Improv.  Co.  v.  Novelty 
Mill  Co.  (1903)  31  Wash.  435,  72  Pac. 
69. 

A  deed  remising,  releasing,  and  quit- 
claiming certain  lands,  and  contain- 
ing a  covenant  by  the  grantor  that  the 
land  was  free  from  all  encumbrances 
made  or  suffered  by  him,  and  that  he 
would  warrant  and  defend  the  same 
to  the  grantee,  his  heirs  and  assigns, 
against  the  claims  and  demands  of  all 
persons  claiming  by,  through,  or  un- 
der the  grantor,  must,  considering  the 
habendum  clause  and  the  covenant  as 
to  the  title,  be  regarded  as  more  than 
a  mere  release  or  quitclaim,  it  being 
clearly  the  intention  of  the  parties  to 
convey  by  the  deed  all  the  right,  title, 
and  interest  of  the  grantor  in  the 
land;  and  the  purchaser  accordingly 
does  not  take,  subject  to  existing  equi- 
ties. Bourque  v.  Chappell  (1900)  2 
N.  B.  Eq.  187.  K  S.  0. 


ROLL  OSBORN 

V. 

CITY  OP  SHREVEPORT,  Appt. 

LouiaUnM  StMpreme  Courts  May  27,  19  tS. 
(143  La.  932,  79  So.  542.) 

corporation  -*«  imdertakiDg  business  — -  restrictions. 

1.  The  authority  conferred  upon  a  municipal  corporation  to  prevent 
and  prohibit  the  location,  construction^  or  maintenance  of  all  buildings 
and  all  establishments  where  any  nauseous  or  unwholesome  business  may 
be  carried  on,  and  to  restrict  the  same  within  certain  limits,  includes  the 
authority  to  prohibit  the  establishment  and  maintenance  of  an  undertaking 
business  on  a  residential  street  where  such  business  has  not  theretofore 
been  conducted. 

\See  note  on  this  question  beginning  on  page  966.] 


Injunction  —  interest  to  maintain. 

2.  An  agreement  containing  fea- 
tures of  a  promise  of  sale,  an  option 
to  purchase,  and  a  leape,  but  which  is 
not  a  sale,  of  a  residence  on  a  resident 

Headnotes  1-8  by  MOnroe,  Ch.  J. 


tial  street  within  the  limits  of  a  mu« 
nicipal  corporation,  conveyB  no  such 
property  right  to  the  grantee  as  will 
entitle  him  to  an  injunction  restrain- 
ing the  municipal   authorities   from 
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prosecuting  him  for  carrying  on  an 
undertaking  business  upon  such  street, 
in  violation  of  an  ordinance  prohibit- 
ing the  same. 

[See  14  R.  C.  L.  439-442.] 

Nuisance  —  undertaking  business. 

3.  In  the  absence  of  any  prohibitive 
ordinance,  an  undertaker  may  be  pre* 
vented,  agreeably  to  the  maxim,  ''Sic 
utere  tuo  ut  alienum  non  laedas/'  from 
establishing  his  business  among  res- 
idences where  such  business  has  not 
theretofore  been  conducted. 

[See  20  R.  C.  L.  455.] 

Injunction  —  against  invalid  penal  or- 
dinance. 

4.  Where  rights  of  property  are 
threatened  with  invasion  by  prosecu- 
tions under  unconstitutional  or  in- 
valid statutes  or  ordinances,  individ- 
uals and  officers  from  whom  such 
threats  proceed  may  be  enjoined  from 
attempting  to  execute  them.  * 

[See  14  R.  C.  L.  365-367.] 

Courts  —  ousting  courts  of  jurisdic- 
tion. 

5.  A  criminal  court  actually  in  the 
exercise  of  its  jurisdiction  cannot  be 
ousted  of  that  jurisdiction  by  order 


of  a  civil  court,  possessed  of  no  super- 
visory jurisdiction  over  it. 
[See  7  R.  C.  L.  1067  et  seq.] 

Injunction  —  against  interfering  with 
right  to  conduct  business. 

6.  The  right  to  conduct  a  particular 
business  in  a  particular  place  is  not  a 
property  right  the  violation  of  which 
by  penal  municipal  ordinance  can  be 
prevented  by  injunction. 

[See  14  R.  C.  L.  365-367.] 

Judicial  notice  —  mconvenienee  from 
foul  odors. 

7.  Courts  may  take  it  for  granted 
that,  with  rare  exceptions,  human  be- 
ings are  in  a  greater  or  less  degree 
made  uncomfortable  by  foul  odors, 
such  as  those  emitted  from  a  badly 
decomposed  corpse. 

[See  15  R.  C.  L.  1101.] 

—   effect   of   undertaking   establish- 
ment. 

8.  The  court  takes  judicial  notice 
that  the  introduction  of  an  undertak- 
ing business  into  a  residence  neigh- 
borhood where  none  has  previously 
been  established  will  inevitably  de- 
preciate the  value  of  the  property,  as 
well  as  discommode  the  owners. 

[See  15  R.  G.  L.  1122  et  seq.] 


Appeal  by  defendant  from  a  judgment  of  the  Judicial  District  Court 
for  the  Parish  of  Caddo  (Bell,  J.)  in  favor  of  plaintiff,  in  an  action  brought 
to  enjoin  the  enforcement  of  an  alleged  illegal  ordinance.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Lewell  C.  Butler,  for  appellant : 

A  citizen  who  is  threatened  with  ar- 
rest for  the^  violation  of  a  city  ordi- 
nance cannot  enjoin  the  mayor  and 
city  commissioners  from  enforcing  an 
ordinance  which  he  admits  is  about  to 
be  violated  by  him,  merely  on  the 
ground  that  such  ordinance  is  claimed 
by  him  to  be  unconstitutional. 

Mathews  v.  Farmerville,  121  La. 
313,  46  So,  339;  Murat  v.  New  Or- 
leans, 119  La.  506,  44  So.  279;  New 
Orleans  Baseball  &  Amusement  Co. 
V.  New  Orleans,  118  La.  228,  7  L.R.A. 
(N.S.)  1014,  118  Am.  St.  Rep.  366,  42 
So.  784,  10  Ann.  Cas.  767. 

Messrs.  Levy  &  Crane  and  Alex- 
ander &  Wilkinson,  for  appellee: 

The  ordinance  in  question  is  ultra 
vires,  unconstitutional,  null,  and  void. 

Patout  Bros.  v.  New  Iberia,  138  La. 
697,  70  So.  616;  Dobbins  v.  Los  An- 
geles, 195  U.  S.  241,  49  L.  ed.  177,  26 
Sup.  Ct.  Rep.  22;  Crowley  v.  West,  52 
La.  Ann.  527,  47  L.R.A.  652,  78  Am.  St. 


Rep.  355,  27  So.  53 ;  Shreveport  v.  Rob- 
inson, 51  La.  Ann.  1314,  26  So.  277. 

Monroe,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

An  ordinance  of  the  oily  of  Shreve- 
port (No.  27  of  1915)  declares  it 
unlawful  ''to  maintain  or  operate 
any  undertaking  shop  or  parlor, 
where  bodies  are  embalmed,  kept,  or 
prepared  for  interment,  except  on 
the  business  streets  of  the  city.'*  It 
then  names,  or  designates  by  local- 
ities, the  business  streets  and  sec- 
tions, and  declares  that  all  others 
are  residential.  The  petition  here- 
in, filed  in  September,  1917,  alleges 
that,  on  August  20th  of  that  year, 
plaintiff  had  entered  into  a  con- 
tract ...  to  purchase  the  Logan 
residence  on  Christian  street  in  the 
residential  section  of  the  city,  for 
$18,500,  of  which  $500  were  paid  in 
cash,  and  the  contract,  made  part 
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of  the  petition,  purports  to  show  an 
agreement  whereby  he  is  to  pay  the 
balance  in  eighty-seven  monthly  in- 
stalments, (eighly-six  of  them  for 
$208.33  each)  or,  say  $2,500  per 
annum ;  to  have  right  of  entry  upon 
the  premises  in  December,  1917,  and 
make  the  first  payment  on  January 
1,  1918;  to  make  certain  changes 
therein,  at  his  own  expense;  to 
keep  the  property  insured  and  de- 
liver the  policies  to  the  'Vendor;" 
to  have  the  right  to  a  deed  upon 
paying  one  half  of  the  purchase 
price,  provided  the  interest,  taxes, 
and  insurance  premiums  shall  have 
been  paid  and  all  other  conditions 
complied  with;  the  vendor,  there- 
after, to  retain  a  mortgage  and  lien 
for  the  balance;  whereby,  should 
the  vendee  default  in  the  perform- 
ance of  any  of  the  terms  agreed  on, 
or  alter  the  property  contrary  there- 
to, the  vendor,  at  his  option,  may  de- 
clare the  contract  foif eited  and  re- 
tain all  payments  made,  "as  liqui- 
dated damages  and  as  rent,''  and  all 
improvements  placed  thereon;  de- 
fault, after  execution  of  deed,  to 
mature  all  payments ;  and  vendee  to 
take  reasonable  care  of  property  and 
bear  expense  of  repairs.  It  appears 
to  have  been  the  intention  to  exe- 
cute the  instrument  in  the  form  of 
a  notarial  act,  as  its  recitals  begin, 
"Be  it  known  that  before  me,  Sid- 
ney N.  Cook,  a  notary  public,"  etc. ; 
but  it  bears  neither  notarial  signa- 
ture nor  seal,  nor  date,  save  the  year 
1917,  nor  does  it  appear  to  have 
been  witnessed  or  registered.  There 
is,  however,  an  admission  concern- 
ing it  to  which  we  will  refer  a  little 
later.  The  petition  further  alleges 
that  plaintiff  is  an  undertaker,  con- 
ducting one  of  the  largest  establish- 
ments of  that  kind  in  Shreveport, 
on  Texas  street  (within  the  busi- 
ness area),  and  that  he  has  made 
the  purchase  in  question  with  the 
intention  of  removing  and  perma- 
nently establishing  that  business  on 
the  premises  so  acquired ;  that,  aft- 
er making  known  his  intention,  he 
received  a  communication  from  the 
commissioner  of  public  safety,  ad- 
vising him  that,  if  he  carried  it  into 


effect,  he  would  be  arrested  and 
prosecuted  under  the  ordinance  No. 
27  of  1915;  that  the  ordinance  is 
void,  because  ultra  vires  of  the  city ; 
and,  should  the  court  hold  that  the 
city  charter  purporto  to  convey  such 
authority,  is  unconstitutional,  in 
that  it  is  "unreasonable,  unjust, 
discriminatory,  partial,  and  in  con- 
travention of  common  right,"  in- 
vades plaintiff's  property  rights  and 
deprives  him  of  his  property  with- 
out due  process  of  law ;  and  it  prays 
for  an  injunction,  prohibiting  the 
city  authorities  from  arresting  and 
prosecuting  petitioner  or  otherwise 
enforcing  the  ordinance,  and  for 
judgment  decreeing  it  to  be  void.  A 
preliminary  injunction  was  issued, 
after  which  the  city  filed  an  excep- 
tion to  the  jurisdiction  of  the  court 
ratione  materise,  on  the  ground  that 
the  civil  remedy  of  injunction  can- 
not be  used  to  oust  the  jurisdiction 
of  the  criminal  court  of  prosecu- 
tions under  the  ordinance.  The  ex- 
ception having  been  overruled,  the 
city  answered,  and  the  case  went  to 
trial  on  the  merite  and  ui>on  certain 
admissions  and  oral  testimony,  to 
wit :  It  was  admitted  that  plaintiff 
purchased  the  residence  on  a  resi- 
dential street  upon  the  date  and  for 
the  purpose  alleged;  that  he  was 
then,  and  had  been  for  years,  con- 
ducting his  business  on  a  business 
street ;  and  that  he  received  the  no* 
tice  that^  if  he  established  it  on  the 
premises  alleged  to  have  been  ac- 
quired by  him,  he  would  be  prose- 
cuted under  the  ordinance.  It  was 
further  admitted  that  two  sanitar- 
iums and  a  hospital,  grocery  stores, 
livery  stables,  laundries,  black- 
smith shops,  garages,  restaurants, 
fruit  stands,  etc.,  are  already  estab- 
lished on  residential  streets;  that 
hotels,  where  families  reside,  and  a 
telephone  exchange,  in  which  sixty 
young  women  are  employed,  are 
established  on  business  streets; and 
that  undertaking  establishments 
are  permitted  on  residential  streets 
in  New  Orleans,  Denver,  St.  Louis, 
Cleveland,  Dallas,  and  many  other 
cities  in  the  United  States.  Seven 
witnesses  were  called  for  the  plain- 


958 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.11. 


tiff  and  none  for  defendant.  Plain- 
tiff himself  (as  one  of  the  witnesses 
called  on  his  behalf),  gave  the  fol- 
lowing, with  other,  testimony: 

On  his  examination  in  chief: 

Q.  Mr.  Osbom,  I  believe  that  you 
testified  in  this  case  when  it  was 
first  up,  did  you  not? 

A.  Yes,  sir. 

Q.  In  the  opinion  of  the  court  in 
this  case,  the  court  quoted  from 
your  testimony  which  I  will  read  to 
you :  ''In  embalming  shops,  are  any 
offensive  odors  ever  emitted  when 
a  body  is  being  embalmed  ?  A.  No, 
sir;  not  after  a  body  is  embalmed. 
Sometimes  we  have  quite  a  time 
getting  the  smell  of  the  disease  off, 
and  when  we  are  getting  out  the 
gases  and  getting  the  smell  of  dis- 
ease off,  they  are  not  so  sweet.  Q. 
Is  there  any  difference  in  operating 
on  a  live  patient  and  on  a  dead 
patient,  so  far  as  the  odor  is  con- 
cerned? A.  I  don't  know;  I  guess 
some  of  those  dead  bodies  are  not 
very  sweet,  and  there  is  an  odor. 
Q.  Would  that  odor  be  obnoxious? 
A.  I  don't  know;  sometimes  it 
makes  it  offensive  to  us  until  we  can 
get  them  under  control,  and  I  would 
think,  if  the  neighbors  were  where 
they  could  smell  it,  or  very  close  at 
the  time,  that  they  would  not  en- 
joy it.  I  have  lived  over  under- 
takers' shops  all  my  life,  and  I 
haven't  minded  it."  Now,  with 
reference  to  that  testimony,  did  you 
mean  to  convey  the  idea  to  the 
court  that  there  were  odors  around 
the  undertaking  shop? 

A.  No,  sir. 

Q.  I  wish  you  would  explain  to 
the  court  how  long  it  is  before  you 
have  gotten  a  dead  body  under  con- 
trol, after  it  is  brought  into  the  un- 
dertaking shop,  irrespective  of  what 
its  condition  is? 

A.  Well,  it  is  a  great  deal  owing 
to  the  body;  some  bodies  are  very 
much  decomposed,  and,  of  course,  it 
takes  longer  than  an  ordinary  body. 
For  instance,  we  get  a  floater; but, 
of  tener,  we  get  to  work,  it  takes  five 
or  ten  minutes.    .    .    . 

Q.  Now,  then,  during  the  year,  is 


it  frequent  or  infrequent  to  get 
bodies  decomposed  in  the  morgue? 

A.  Very  infrequent. 

Q.  How  often? 

A.  I  have  been  where  I  am  at 
seven  years,  and  have  not  had  ex- 
cept two  or  three  bodies  in  very  bad 
condition.    .    .    . 

Q.  If  the  doors  and  windows  were 
open,  the  odors  would  escape  from 
the  room? 

A.  Perhaps  they  would,  but  we 
do  not  let  them  get  out;  we  kill 
them. 

Q.  You  endeavor  to  do  that? 

A.  Yes,  sir. 

Q.  You  would  not  swear  you 
could  absolutely  prevent  the  odors 
from  escaping? 

A.  No,  sir. 

No  questions  were  asked  him  con- 
cerning his  contract  for  the  pur- 
chase of  the  residence,  and  all  that 
we  find  upon  that  subject  is  the 
admission  that  he  had  made  the  pur- 
chase and  the  instrument  by  pri- 
vate signature,  evidencing  an  agree- 
ment as  above  stated. 

Of  the  other  witnesses  who  were 
examined,  two  were  undertakers  or 
embalmers. 

One  witness  gave  the  following 
testimony,  when  examined  in  chief : 

Q.  During  the  time  that  you  have 
lived  here,  have  you  ever  lived  near 
an  undertaking  establishment? 

A.  Not  until  I  lived  at  Osborn's. 

Q.  How  long  have  you  lived 
there? 

A.  About  four  years,  I  think. 

Q.  You  did  live  next  to  Roll  Os- 
born's undertaking  establishment? 

A.  Yes,  sir;  for  three  years. 

The  inference  that  we  draw  is 
that  the  witness  was  a  member  of 
either  plaintiff's  domestic  or  busi- 
ness establishment,  or  both.  She 
testifies  that  she  observed  no 
noxious  odors.  Another  witness  is 
a  florist,  and  another  an  iceman» 
both  of  whom  have  had  (by  reason 
of  their  businesses,  no  doubt)  fre- 
quent occasion  to  visit  plaintiff's 
establishment.  The  florist  lived  for 
a  year,  with  his  family,  over  an  un- 
dertaking shop,  and  suffered  no  in- 
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convenience  from  it,  though,  being 
asked  whether  there  were  no  un- 
pleasant odors  coming  from  it  at 
times,  replied:  ''At  times  there 
were,  the  same  as  in  any  other 
business." 

And  he  further  testifies  as  fol- 
lows (the  question  first  asked  be- 
ing whether,  the  odors  would  not  be 
noticeable  and  objectionable),  to 
wit: 

It  depends  upon  how  close  you 
came  to  it.  I  have  been  in  under- 
taking establishments  .  .  .  when 
they  would  bring  in  a  corpse  that 
had  been  in  the  water  several  days 
in  the  summer,  when  the  odor  was 
very  objectionable ;  but  how  it  would 
affect  different  people  I  do  not 
know.  .  .  .  The  odor  I  do  not 
mind,  but  I  do  not  know  what  my 
neighbor  would  do. 

Q.  I  will  ask  you  if  you  have  not, 
in  your  experience,  heard  neighbors 
complain  about  such  matters  as 
that? 

A.  I  don't  know  that  you  could 
call  it  complaint,  but  FU  tell  you 
what  I  have  heard.  I  have  heard 
people  say  that  they  would  not  live 
next  to  an  undertaker's  establish- 
ment ;  but,  of  course,  that  is  from  a 
sentimental  standpoint;  but  I  am 
taking  the  proposition  that  I  would 
not  object  to  it. 

The  iceman  gave  the  following, 
with  other  testimony : 

Q.  Have  you  had  occasion  to  go 
into  an  undertaker's  shop  when 
they  brought  in  bodies  decomposed  ? 

A.  I  have  been  to  Osbom's  prob- 
ably a  hundred  times. 

Q.  Have  you  not,  on  some  oc- 
casions, noticed  in  their  building 
odors  that  were  disagreeable,  from 
these  dead  bodies? 

A.  I  can't  say  that  I  have. 

At  another  time  he  testifies  that 
he  had  been  a  butcher  (before  he 
became  an  iceman),  and  that  he 
had  lived  next  to  plaintiffs  place  for 
more  than  three  years;  that  he  did 
not  suffer  from  obnoxious  odors 
emanating  from  the  place,  and  was 
not  ot^rwise  inconvenienced;  that 
it  was  just  like  living  ansrwhere 


else,  to  him ;  and  the  same  as  to  his 
family. 

A  young  lady  operator  in  a  tele- 
phone exchange,  where  there  are 
sixty  ladies  employed,  and  next 
door  to  which  (in  the  business  part 
of  the  city)  is  an  undertaker's 
shop,  testifies  that  she  has  not  been 
inconvenienced  by  it  and  has  heard 
no  complaint  from  the  others. 

One  of  the  embalmers  gave  the 
following,  with  other,  testimony: 

Q.  You  think  that  you  can  get  the 
odor  from  a  corpse  under  control  in 
ten  or  fifteen  minutes,  no  matter 
how  bad? 

A.  Not  all  of  them ;  there  may  be 
some  that  I  could  not  get  under  con- 
trol in  ten  or  fifteen  minutes,  but 
the  majority  I  could. 

Q.  Have  to  be  an  extremely  bad 
case  that  you  could  not  get  under 
control  in  ten  or  fifteen  minutes? 

A.  Yes,  sir.    .    .    . 

Q.  You  said  that,  in  some  cases, 
you  could  hot  get  the  odor  under 
control  in  ten  or  fifteen  minutes? 

A.  Perhaps  I  might,  and  then 
again  I  might  not. 

Q.  Might  take  longer? 

A.  Yes,  sir.    .    .    . 

Q.  During  the  time  that  you  were 
getting  it  under  control,  it  would  be 
bad? 

A.  I  expect  it  would. 

The  testimony  of  the  other  em- 
balmer  (and  undertakers)  is  slight- 
ly more  favorable  to  the  view  that 
there  is  nothing  unpleasant  in  that 
business. 

The  objection  which  first  suggests 
itself,  to  the  issuance  by  our  civil 
courts  of  injunctions  prohibiting^ 
prosecutions  in  the  criminal  courts, 
is  that  our  written  law  does  not  so 
provide;  but,  to  the  contrary,  the 
Constitution  itself  declares  that 
prosecutions  shall  be  by  indictment 
or  information,  or  (under  statute) 
by  affidavit,  and  it  provides  for  the 
courts  in  which  they  shall  be  con- 
ducted, and  confers  upon  the  civil' 
courts  no  authority  to  interfere 
with  the  exercise  of  that  jurisdic- 
tion. In  the  other  states  the  writ  of 
injunction  is  a  remedy  which  is- 


960 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  a:l.r. 


afforded  by  their  systems  of  equity 
— systems  of  jurisprudence,  sep- 
arate, but  incomplete,  which  are 
"administered  side  by  side  with  the 
common  law,  supplementing  the  lat- 
ter where  it  is  deficient,  in  places 
overlapping,  and  there  usually  pre- 
vailing as  against  the  law."  16  Cyc. 
1,  2,  note  5  [p.  23].  The  different 
Constitutions  of  Louisiana  have  uni- 
formly, and  in  specific  terms,  pro- 
hibited the  introduction  into  this 
state  of  any  system  or  code  of  laws 
by  general  reference  thereto,  and 
the  prohibition  has  always  been  un- 
derstood as  leveled  at  the  common- 
law  and  equity  systems  prevailing 
in  the  other  states  and  in  England. 
Hence  the  sole  basis  for  the  exer- 
cise by  our  courts  of  equity  juris- 
diction is  to  be  found  in  the  pro- 
visions of  article  21  of  the  Civil 
Code,  reading:  "In  all  civU  mat- 
ters, where  there  is  no  express  law, 
the  judge  is  bound  to  proceed  and 
decide  according  to  equity.  To-  de- 
cide equitably,  an  appeal  is  to  be 
made  to  natural  law  and  reason,  or 
received  usages,  where  positive  law 
is  silent." 

As,  however,  the  same  Constitu- 
tion and  laws  which  confer  upon 
some  of  our  courts  jurisdiction  in 
the  matter  of  the  prosecution  of 
crimes  and  offenses  confer  upon 
others  jurisdiction  in  the  matter  of 
the  protection  of  property  rights, 
^nd  as  the  line  between  the  two 
jurisdictions  is  not  defined  in  cases 
where  crimes  or  offenses  are  con- 
fused with  property  rights,  it  has 
been  held,  not  that  a  court  exercis- 
ing civil  jurisdiction  will  assume  to 
prohibit  a  court  vested  with  crimi- 
nal jurisdiction  from  exercising  the 
same,  but  that,  where  rights  of 
property  are  threatened  with  in- 
vasion by  prosecutions  under  un- 
i»i.»»«i»»  constitutional  or  in- 

affalnst  Invalid       Valld       StatutCS       Or 

peaai  ordinai.ee.  ordinances,  Individ- 
uals and  officers  from  whom  such 
threats  proceed  may  be  enjoined 
from  attempting  to  execute  them, 
and  that,  in  the  absence  of  express 
law  conferring  that  authority  upon 
Ihe  civil  courts,  they  may  appeal  to 


'Natural  law  and  reason  and  re- 
ceived usages,"  including  the  prac- 
tice in  the  courts  of  equity  in  this 
country  and  England.  Le  Blanc  v. 
New  Orleans,  138  La.  272,  278,  70 
So.  212.  Turning  then  to  the 
usages  recognized  in  the  courts  of 
equity  in  this  country,  we  find  that 
in  an  exhaustive  opinion,  handed 
down  in  1888,  the  Supreme  Court  of 
the  United  States,  in  considering  an 
application  for  habeas  corpus  by 
certain  municipal  officers,  impris- 
oned for  contempt  committed  in  dis- 
regarding an  injunction  issued  by  a 
circuit  court  of  the  United  States, 
prohibiting  them  from  further  pro- 
ceeding in  the  matter  of  the  im- 
peachment of  a  police  judge,  defined 
the  jurisdiction  of  a  court  of  equity 
as  follows:  "The  office  and  juris- 
diction of  a  court  of  equity,  unless 
enlarged  by  express  statute,  are 
limited  to  the  protection  of  rights  of 
property;  it  has  no  jurisdiction  over 
the  prosecution,  the  punishment,  or 
the  pardon  of  crimes  or  misde- 
meanors, or  over  the  appointment 
and  removal  of  public  officers.  To 
assume  such  a  jurisdiction,  or  to 
sustain  a  bill  in  equity  to  restrain  or 
relieve  against  proceedings  for  the 
punishment  of  offenses,  or  for  the 
removal  of  public  officers,  is  to  in- 
vade the  domain  of  the  courts  of 
common  law,  or  of  the  executive  and 
administrative  department  of  the 
government."  Re  Sawyer,  124  U. 
S.  200,  31  L.  ed.  402,  8  Sup.  Ct.  Rep. 
482. 

The  doctrine  sustained  for  a  long 
time  by  this  court  is  thus  stated  in 
Levy  V.  Shreveport,  27  La.  Ann.  620 
(being  an  appeal  from  a  judgment 
enjoining  defendant  from  prose- 
cuting plaintiff  under  a  city  ordi- 
nance), to  wit:  "Defendants  ex- 
cepted to  the  action  on  the  ground 
that  the  petition  discloses  no  good 
cause  for  the  suit  und  no  proper 
showing  is  made  for  the  issuance  of 
the  injunc^tion.  We  think  this  ex- 
ception should  have  been  sustained. 
In  order  to  present  the  question 
whether  the  mayor  had  authority 
to  arrest  and  fine  the  defendants  for 
carrying  on   a  private  market   in 
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contravention  of  the  ordinances  of 
the  city  of  Shreveport,  and  the  ques- 
tion whether  said  ordinances  are 
legal,  the  defendants  should  have 
appealed  from  the  judgments  im- 
posing the  penalty  in  said  ordi- 
nances prescribed.  They  cannot 
test  the  authority  of  the  mayor  to 
•enforce  the  »ordiriances  of  the  city 
of  Shreveport  prohibiting  private 
markets,  ...  in  a  proceeding  of 
this  kind/^ 

That  doctrine  was  affirmed  in 
many  cases,  some  of  which  are  cited 
in  the  opinion  in  Le  Blanc  v.  New 
Orleans,  supra. 

In  1899,  in  the  case  of  L'Hote  v. 
New  Orleans,  61  La.  Ann.  96,  44 
L.R.A.  90,  24  So.  608,  this  court 
maintained  the  right  of  the  plaintiff 
to  an  injunction  restraining  the  en- 
forcement of  a  certain  penal  ordi- 
nance converting  into  a  "red  light" 
district  a  section  of  the  city  of  New 
Orleans  in  which  he  owned  and  oc- 
cupied a  residence,  the  penalties  of 
the  ordinance  having  been  leveled 
at  others  than  himself,  and  he  hav- 
ing no  opportunity,  actual  or  pro- 
spective, to  test  its  validity  upon  the 
trial  of  any  prosecution.  The  lan- 
guage used  by  the  court  in  dealing 
with  the  question  of  jurisdiction 
was  as  follows :  "It  is  clear  that  the 
civil  district  court  has  no  jurisdic- 
tion to  restrain  prosecutions  for 
crime  confided  by  law  to  the  crimi- 
nal courts.  No  prevention  of  such 
prosecutions  is  attempted.  The 
plaintiff  seeks  the  injunction  for 
the  protection  of  his  rights  of  prop- 
erty, ni^naced,  as  he  conceives,  by 
an  illegal  ordinance.  The  right  of 
the  citizen  to  that  protection  is  too 
clear  to  permit  dispute,  and,  in  our 
view,  the  petition  contains  all  that 
is  essential  to  secure  relief  at  our 
hands,  if  the  allegations  in  the  pe- 
tition are  supported.  1  High,  Inj. 
§  68.*' 

The  suit  was,  however,  dismissed, 
on  the  ground  that  the  ordinance 
was  valid,  and  that  ruling  was  af- 
firmed by  the  Supreme  Court  of  the 
United  States  (177  U.  S.  587,  44  L. 
ed.  899,  20  Sup.  Ct.  Rep.  788) . 

A  few  years  later,  in  Davis  &  P. 

3  AX.R.— 61. 


Mfg.  Co.  V.  Los  Angeles,  189  U.  S. 
207,  47  L.  ed.  778,  23  Sup.  Ct.  Rep, 
498,  it  appeared  that  plaintiffs  were 
subcontractors,  engaged  in  the  erec- 
tion of  gas  works  for  Mrs.  Dobbins 
on  a  tract  of  land  in  Los  Angeles, 
upon  which,  under  an  existing  ordi- 
nance, such  works  could  lawfully  be 
erected,  and  by  virtue  of  a  permit 
from  the  proper  department  of  the 
city  government,  when  the  city 
council  passed  an  amendatory  ordi- 
nance excluding  said  land  from  the 
territory  within  which  the  works 
were  permitted,  and  prohibiting  the 
erection  of  the  same  thereon,  under 
I>enalty,  after  which  the  city  au- 
thorities caused  petitioners'  em- 
ployees to  be  arrested  and  prosecut- 
ed for  violating  the  prohibition  by 
continuing  their  work;  wherefore, 
an  injunction  was  prayed  for,  re- 
straining the  prosecutions,  but  the 
bill  was  dismissed  by  the  circuit 
court,  apparently  on  the  ground 
that  a  court  of  chancery  has  no 
power  to  restrain  criminal  proceed- 
ings, unless  they  are  instituted  by  a 
party  to  a  suit  already  pending  be- 
fore it,  and  to  try  the  same  right 
that  is  in  issue  there. 

On  the  appeal  to  the  Supreme 
Court,  that  august  tribunal  consid- 
ered the  question  of  jurisdiction  to 
some  extent,  but,  expressing  no 
conclusion  concerning  it,  affirmed 
the  judgment  appealed  from  on  the 
ground  that  plaintiffs,  being  merely 
subcontractors,  presumably,  had  an 
action  at  law  against  the  contractor, 
and  showed  no  legal  interest  in  the 
litigation. 

In  Dobbins  v.  Los  Angeles,  195  U. 
S.  223,  49  L.  ed.  16&,  25  Sup.  Ct. 
Rep.  18,  the  plaintiff  was  the  lady 
whose  name  appeared  in  the  suit 
brought  by  Davis  &  Famum  Manu- 
facturing Company,  and  her  suit 
was  founded  on  the  same  cause  of 
action,  and,  like  the  other,, was  dis- 
missed on  demurrer;  but,  having 
been  taken  to  the  Supreme  Court  of 
the  United  States  (by  writ  of  ef  ror 
to  the  supreme  court  of  California) , 
it  was  there  decided  that  the  enact- 
ment of  the  amendatory  ordinance 
1^  the  city  council  of  Los  Angeles 
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was  not  a  competent  exercise  of  the 
police  power,  and  that,  taking  the 
allegations  of  plaintiff's  bill  to  be 
true,  she  had  the  right  to  proceed 
with  the  work  without  interference 
by  the  city  authorities  in  the  form 
of  arrest  and  prosecution  of  those 
in  her  employ. 

It  is  to  be  inferred  that  plaintiff 
herself  was  not  threatened  with 
prosecution,  under  the  amendatory 
ordinance,  and  the  questions  wheth- 
er she  could  have  found  an  adequate 
remedy  against  such  prosecution  in 
the  criminal  court,  and  whether, 
that  being  the  case,  she  was  entitled 
to  an  injunction,  staying  the  prose- 
cution, were  not  considered  in  the 
body  of  the  opinion ;  all  that  is  said 
upon  that  subject  being  found  in 
the  closing  paragraph,  which  reads 
as  follows :  ''It  is  well  settled  that, 
where  property  righto  will  be  de- 
stroyed, unlawful  interference,  by 
criminal  proceedings,  under  a  void 
law  or  ordinance,  may  be  reached 
and  controlled  by  a  decree  of  a  court 
of  equity.  Davis  &  F.  Mfg.  Co.  v. 
Los  Angeles,  189  U.  S.  207-218,  47 
L.  ed.  778-780,  23  Sup.  Ct.  Rep. 
498,  and  cases  therein  cited.'' 

It  was  accordingly  held  that  the 
demurrer  should  have  been  over- 
ruled and  the  city  put  upon  its  an- 
swer, and  the  case  was  remanded 
for  further  proceedings  not  in  con- 
flict with  the  opinion. 

In  New  Orleans  Baseball  & 
Amusement  Co.  v.  New  Orleans,  118 
La.  228,  7  L.R.A.(N.S.)  1014,  118 
Am.  St.  Rep.  366,  42  So.  784,  10 
Ann.  Cas.  757,  it  appeared  that 
plaintiff  had  purchased  for  $10,000, 
a  square  of  grbund  within  corporate 
limits,  and  which  was  lawfully 
available  for  its  purposes,  with  the 
intention  of  operating  a  baseball 
park,  and  that  the  city  council  there- 
after adopted  an  ordinance  declar- 
ing the  operation  of  such  parks  un- 
lawful within  a  territory  including 
the  square  so  purchased,  and  pre- 
scribing a  penalty  therefor;  where- 
upon, plaintiff  obtained  a  prelimi- 
nary injunction  from  the  civil  dis- 
trict court,  prohibiting  the  enforce- 
ment of  the  ordinance,  and  defend- 


ant applied  to  this  court  for  a  writ 
of  prohibition,  alleging  that  the 
civil  district  court  was  without 
jurisdiction  to  issue  the  writ  It 
was  here  held,  however,  on  the  au- 
thority of  the  L'Hote  and  Dobbins 
Cases,  that,  teking  the  allegations 
of  the  petition  to  be  true,  the  ordir 
nance  was  personal,  arbitrary,  and 
discriminatory,  and  showed  injuiy 
to  property  righto  resulting  from 
ito  enactment,  and  that  a  proper 
case  for  the  issuance  of  an  injune- 
tion  was  disclosed. 

In  Le  Blanc  v.  New  Orleans,  138 
La.  248,  70  So.  212,  supra,  plain- 
tiffs (two  in  number)  appli^  for 
an  injunction  against  the  enforce- 
ment of  what  is  known  as  the  "jit- 
ney ordinance,''  attacking  it  as  un- 
constitutional, unreasonable,  dis- 
criminatory, ete.,  and  alleging  that 
one  of  the  two  was  being  prosecuted 
under  it,  in  the  recorder's  court.  To 
which  the  city  excepted  that  the 
court  was  without  jurisdiction,  and 
that  the  petition  disclosed  no  cause 
of  action.  The  preliminary  injunc- 
tion was,  however,  issued,  and  ap- 
plication made  to  this  court  for 
prohibition,  which  was  granted;  it 
being  held  that  the  petition  dis- 
closed no  invasion  of  a  property 
right,  and  hence  that  it  was  imma- 
terial whether  the  ordinance  was 
valid  or  invalid,  or  whether  an  ade- 
quate remedy  could  be  found  in  the 
courts  vested  with  jurisdiction  to 
enforce  it. 

In  Patout  Bros.  v.  New  Iberia, 
138  La.  697,  70  So.  616,  this  court 
maintained  ah  injunction  against 
the  threatened  enforcement  of  an 
ordinance  making  it  unlawful  for 
anyone  to  "begin,  erect,  maintain," 
etc.,  a  livery  stable  in  the  residential 
part  of  the  city,  without  first  ob- 
taining the  consent  of  a  majority  of 
the  persons  owning  property  within 
300  feet  of  the  site,  or  proposed 
site,  of  such  stoble,  and  a  permit 
from  the  city  trustees ;  the  facto  be- 
ing that  plaintiffs  were  operating 
their  stoble  and  proposed  to  ^ilarge 
it,  when  they  were  threatened  with 
prosecution  under  the  ordinance, 
whereupon  they  brought  suit*  alleg- 
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ing  that  the  ordinance  was  voidbe- 
cause^  at  the  time  of  its  adoption, 
the  city  was  without  authority  to 
reflate  stables  or  fix  the  limits 
i^thin  which  they  might  be  conduct- 
ed. It  does  not  clearly  appear  from 
the  opinion  whether  plaintiffs  were 
in  business  prior  to  the  adoption  of 
the  ordinance  or  not;  but,  from  the 
statement  that  the  ordinance  had 
been  in  existence  long  before  they 
sought  to  enlarge  the  stable,  we  in- 
fer that,  in  its  original  shape,  it  pre- 
existed the  ordiaance.  However 
that  may  be,  it  was  held  that  the 
ordinance  was  unauthorized;  that 
plaintiffs  had  a  property  right  in 
-which  they  were  entitled  tp  protect 
tion;  and  that  the  injunction  was 
the  proper  remedy. 

We  fhid  nothing  in  the  cited  cases 
-which  authorizes  the  conclusion 
that  a  criminal  court,  actually  in  the 
exercise  of  its  constitutional  juris- 
diction, can  be  ousted  of  that  juris- 

conrf-onstinv  diction  by  the  order 
eourts  of  of  a  civil  court  pos- 

*  sessmg  no  supervis- 

ory control  over  the  other.  The 
most  that  can  be  said  is  that,  before 
either  court  is  seised  of  jurisdic- 
tion, quoad  a  particular  case,  involv- 
ing both  an  offense  and  a  right  of 
property,  the  question  of  the  juris- 
diction .is  an  open  one;  and  that, 
ivhere  a  municipal  ordinance,  carry- 
ing a  penalty,  is  adopted,  is  believed 
to  be  unauthorized  and  illegal,  and 
its  enforcement  will  destroy  or  in- 
vade a  property  right,  it  is  open  to 
the  possessor  of  the  right  to  appeal 
to  the  tribunal  vested  with  juris- 
diction of  such  matters  for  protec- 
tion, and,  pending  the  disposition 
of  the  question  so  presented,  that 
tribunal  may  protect  its  jurisdiction 
by  prohibiting  the  adverse  litigant 
from  carrying  the  same  question 
into  the  criminal  court.    We  do  not 

find  that  the  right 
to  conduct  a  partic- 
ular business  in  a 
particular  place, 
whether  in  viola- 
tion of  a  municipal  ordinance,  or  to 
the  prejudice  of  the  rights  of  oth- 


Injmietlo 
mBtLiikmt  Interfere 
%tkm  witlk  rivbt 
to  conduct 


ers,  is  a  property  right  within  the 
meaning  of  those  cases. 

Applying  the  conclusions  thus 
reached  to  the  case  at  bar,  we  are 
of  opinion  that  plaintiff  has  failed 
to  show  such  a 
right  of  property  "VY.YaVn.** 
as  to  entitle  him  to 
the  injunction  that  he  has  obtained. 
It  is  true  that  he  alleges,  and  that 
it  is  admitted,  that  he  purchased 
the  residence  described  in  the  peti- 
tion ;  but  he  makes  part  of  his  peti- 
tion the  instrument  relied  on  as  evi- 
dencing his  purchase,  and  the  one 
thing  which  it  makes  perfectly  clear 
is  that  it  was  not  intended  to  oper- 
ate as  a  sale,  though  it  may  be  con- 
strued as  a  promise  of  sale,  an  op- 
tion, or,  perhaps,  a  lease,  since  it 
declares  that,  in  the  event  of  plain- 
tiff's compliance  with  certain  con- 
ditions, the  other  party  will  execute 
a  deed,  and  of  his  noncompliance 
with  those  conditions,  the  payments 
made  by  him  may  be  regarded  as 
rent,  and  one  who  claims  title  under 
a  written  instrument  should  require 
no  deed,  nor  can  he  as  owner  be  in- 
debted to  himself  for  rent.  The 
fact  that  the  instrument  was  not 
recorded  is  further  evidence  of  its 
intention,  since,  as  the  matter 
stands,  the  alleged  vendor  can  at 
any  time,  and  the  alleged  vendee 
cannot,  sell  or  mortgage  the  prop- 
erty to  a  third  person. 

In  the  cases  to  which  we  have  re- 
ferred, the  property  rights  which 
were  sought  to  be  protected  were  ac- 
quired before  the  enactment  of  the 
ordinances  by  which  they  were  in- 
vaded, and  the  ordinances  were  in 
the  nature  of  ex  post  facto  enact- 
ments which  made  it  an  offense  to 
do  with  property  that  which  did  not 
constitute  an  offense  when  it  was 
acquired;  whereas,  in  the  instant 
case,  the  agreement  upon  which 
plaintiff  relies  was  entered  into  by 
him,  say,  two  years  after  the  enact- 
ment of  the  ordinance,  and,  as  we 
think,  with  a  view  to  its  possible  or 
probable  enforcement  as  a  valid  en- 
actment, which,  whatever  may  be 
said  in  regard  to  the  rights  of  the 
owner  of  the  property,  hardly  pre- 
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sents  a  case  for  equitable  consider- 
ation on  behalf  of  the  plaintiff. 

If,  however,  that  view  of  the  mat- 
ter should  be  erroneous,  we  are  still 
of  opinion  that  plaintiff  would  not 
be  entitled  to  the  injunction,  for  the 

reason  that  we  are 

poraao^ilii ''*''"     ^^*  convinced  that 
nndertakinar         tho    enactment    of 

restActiona.         the   Ordinance   was 

beyond    the    police 
power  of  the  city  of  Shreveport. 

The  case  appears  to  have  been 
presented  to  the  district  court  as 
though  the  plaintiff  and  the  city 
were  the  only  parties  in  interest, 
and  theirs  the  only  property  rights 
to  be  considered,  and  none  of  the 
residents,  in  the  midst  of  whom  it  is 
proposed  to  establish  plaintiff's 
mortuary  business,  were  given  a 
hearing,  nor  were  any  witnesses 
summoned  in  their  behalf  to  testify 
either  as  to  the  probable  effect  of 
the  intrusion  upon  the  value  of  their 
property  or  upon  their  future  en- 
joyment of  life  in  their  homes.  We 
have  been  at  some  pains,  however, 
to  consider  carefully  the  testimony 
of  the  witnesses  called  by  plaintiff, 
and  we  learn  from  some  of  them 
that  a  swollen  corpse,  salved  from 
the  river  in  midsummer,  emits  an 
unpleasant  odor,  but  that  they,  be- 
ing accustomed  to  handling  such  ob- 
jects, do  not  mind  it;  from  others, 
that  they  have  lived  in  the  neigh- 
borhood of  undertaking  establish- 
ments and  have  found  them  not 
different  from  other  places  of  resi- 
dence, occasional  odors  from  de- 
cayed corpses  to  the  contrary  not- 
withstanding;  and  from  still  others 
that,  living  in  such  proximity,  they 
have  observed  no  odors  and  suffered 
no  inconvenience.  Where,  however, 
in  cases  involving  the  suppression 
of  nuisances,  witnesses  testify  that 
a  stench  is  emitted  from  a  particu- 
lar establishment,  no  one  thinks  it 
necessary  to  prove  that  it  is  unpleas- 
ant or  nauseating  to  the  vast  major- 
ity of  those  whom  it  reaches,  and 
who,  not  being  employed  in  the  es- 
tablishment, have  not  become  inured 
to  it.    The  courts,  we  think,  may 


Irately  take  it  for  granted  that,  with' 
rare  exceptions,  civ-  ,  ^^  .  ,      uce^ 
ilized  human  beings  i^conTeu^nee 
are  in  a  greater  or  JS!>^^'®''* 
less    degree    made 
uncomfortable  by  foul  odors,  and  by 
none  more  so  than  by  those  emitted 
from  a  badly  decomposed  human 
body. 

It  may  be  that  bad  cases  are  in- 
frequent in  plaintiff's  establish- 
ment, and  that  the  stench  emitted 
by  them  is  "brought  under  control" 
as  rapidly  as  possible;  but  a  single 
experience  of  air  so  laden  would,  as 
we  imagine,  more  than  satisfy  the 
average  individual  for  the  period  of 
his  natural  life,  and  fifteen  minutes 
would  be  quite  long  enough  for  the 
experience. 

We  find  no  reason  to  doubt  that 
plaintiff:  conducts  his  business  after 
the  most  approved  methods  and  with 
as  little  offense  to  those  by  whom  he 
may  be  surrounded  as  the  business 
will  admit;  but,  to  the  incidents 
mentioned,  there  is  to  be  added  the 
fact  that  the  business  itself  is  a 
gruesome  one,  and  that  the  psycho- 
logical influence  of  being  confronted, 
and  having  one's  iamily  confronted, 
day  after  day  and  at  all  hours  of  the 
the  day,  with  death,  and  its  woeful 
trappings  in  the  shape  of  hearses 
and  other  vehicles,  carrying  in  and 
out  of  a  neighboring  building  the 
mortal  remains  of  some  fellow  be- 
ing, is  no  more  enlivening  nor 
wholesome  than  would  be  the  con- 
stant presence  of  the  same  corpse, 
or  the    immediate   proximity  of  a 

graveyard;  and  we  _eirect  of 
take  judicial  notice  undertaicin* 
that  the  introduc-  *-**»'"-'^"««-*- 
tion  of  such  a  business  into  a  resi- 
dential neighborhood,  where  none 
has  previously  been  established, 
will  inevitably  depreciate  the  value 
of  the  property  as  well  as  discom- 
mode the  owners.  The  case  is  there- 
fore one  in  which  the  maxim,  "Sic 
utere  tuo,"  etc.,  is  particularly  ap- 
plicable, and  if  the  city  of  Shreve- 
port had  no  power  to  enforce  that 
maxim  and  protect  its  citizens  in 
the  peace  and  quiet  of  their  homes, 
they  would  be  entitled  to  much  sym- 
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pathy.  But  we  find  that  Act  220  of 
1912  (amending  the  charter  of  that 
city) ,  §  1,  H  21,  after  conferring  on 
the  council  the  power  to  ''prohibit 
and  prevent'' various^  specified  buBi- 
nesses,  concludes  with  the  following 
language :  ''All  establishments 
where  any  nauseous  or  unwholesome 
business  may  be  carried  on  shall  be 
restricted  to  certain  limits  within  the 
city,  to  be  determined  by  the  city 
council/'  And  we  think  the  busi- 
ness here  in  question  is  subject  to 
the  authority  thus  conferred. 

But,  even  if  that  were  not  the 
case,  and  there  were  no  ordinance 
upon  the  subject,  we  can,  at  pres- 
ent, see  no  sufficient  reason  why  the 
residents  of  the  threatened  district 
should  not  be  protected  from  plain- 
tiff's proposed  invasion,  under  the 

general  provisions 
of  law  which  safe- 
guard the  citizen,  in 
his  home  life,  not  only  against 
nuisances  per  se,  but  against  occu- 
pations wUch  become  nuisances  by 
reason  of  the  inappropriateness  of 
the  places  in  which  they  are  con- 
ducted. The  view  thus  suggested  is 
ably  expressed  by  the  supreme 
court  of  Michigan  in  an  opinion,  the 
official  report  of  which  is  not  at 
hand,  but  which  counsel  for  defend- 
ant has  printed  in  full,  as  his  brief, 
and  which  is  said  to  have  been  hand- 
ed down  in  a  case  entitled  Saier  v. 
Joy,  on  September  27,  1917  [198 
Mich.  295,  L.R.A.1918A,  825,  164 
N.  W.  507]. 

The  learned  court  states  that  the 
industry  of  counsel  and  its  own  in- 
vestigations had  disclosed  but  two 
cases  directly  in  point— the  one, 
Westcott  V.  Middleton,  43  N.  J.  Eq. 
478,  11  Atl.  490,  and  the  other, 
Densmore  v.  Evergreen  Camp,  61 
Wash.  230,  31  L.R.A.(N.S.)  608, 
112  Pac.  255,  Ann.  Gas.  1912B, 
1206— and  that,  in  the  case  first 
mentioned,  it  appeared  that  defend- 
ant had  been  carrying  on  his  busi- 
ness in  its  then  location,  in  what 
was  said  to  be  a  "populous  part  of 
the  city,"  that  a  portion  of  the  com- 
plainant's house  was  occupied  for 
business  purposes,  that    the    case 


turned  largely  upon  the  question 
whether  the  undertaking  business 
was  a  nuisance  per  se,  and  that 
complainant  appeared  to  be  of  a 
supersensitive  temperament ;  and 
the  injunction  was  denied. 

In  the  last  case  mentioned,  the 
injunction  was  granted,  on  the 
ground  that  the  business  might  be- 
come a  nuisance  by  reason  of  its  lo- 
cation (in  a  residential  neighbor- 
hood) and  surrounding  circum- 
stances. 

Other  cases  mentioned  are  Ross 
v.  Butler,  19  N.  J.  Eq.  294,  97  Am. 
Dec.  654,  in  which  it  was  said: 
"But,  on  the  other  hand,  it  [the 
law]  does  not  allow  anyone,  what- 
ever his  circumstances  or  condi- 
tion may  be,  to  be  driven  from  his 
home,  or  to  be  compelled  to  live  in  it 
in  positive  discomfort,  although 
caused  by  a  lawful  and  useful  busi- 
ness carried  on  in  his  vicinity.  The 
maxim,  'Sic  utere  tuo  ut  alienum 
non  lasdas,'  expresses  the  well- 
established  doctrine  of  the  law;'^ 
and  Barth  v.  Christian  Psydiopathic 
Hospital  Asso.  196  Mich.  642,  163 
N.  W.  62,  in  which  the  erection  and 
maintenance  of  a  private  insane 
asylum  in  a  strictly  residential  dis-' 
trict  was  prohibited,  and  it  was 
said,  inter  alia:  "It  must  be  con- 
ceded that  the  establishment  of  such 
an  institution  in  close  proximity  to 
the  residences  of  the  plaintiffs, 
which  are  in  a  residential  section  of 
the  city,  would  destroy  the  comfort, 
the  well-being,  and  the  property 
rights  of  the  plaintiffs." 

In  the  case  before  it,  after  finding 
that  the  danger  alleged  by  plaintiff, 
of  diseases  being  communicated 
from  the  dead  bodies  taken  to  the 
premises  of  defendant,  was  negli-' 
gible,  the  learned  court  of  Michigan' 
went  on  to  say:  "We  are  not  so 
well  satisfied  that  noxious  odors  will 
not  escape  defendant's  premises. 
Formaldehyde  is  extensively  used  by 
them  in  embalming,  deodorizing, 
and  sanitation.  The  more  thorough 
and  complete  the  sanitation  the  more 
formaldehyde  is  used.  It  gives  off  a 
pungent  odor,  and  it  is  quite  doubt- 
ful to  our  minds  that  this  odori 
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would  fail  to  reach  adjacent  houses 
situated  as  close  as  these  houses,  es- 
pecially in  the  summer  time,  when 
plaintiffs  would  expect  to  have,  as 
they  have  a  right  to  have,  their  win* 
dows  open." 

The  court  was  not  convinced  that 
undertaking  establishments,  with 
morgues  attached,  were  located  in 
other  cities  in  strictly  residential 
districts,  and  expressed  its  views  on 
the  psychological  aspect  of  the  case 
as  follows:  ''We  think  it  requires 
no  deep  research  in  psychology  to 
reach  the  conclusion  that  a  constant 
reminder  of  death  has  a  depressing 
influence  upon  the  normal  person. 
Cheerful  surroundings  are  condu- 
cive to  recovery  for  one  suffering 
from  disease,  and  cheerful  sur- 
roundings are  conducive  to  the 
maintenance  of  vigorous  health  in 
the  normal  person.  Mental  depres- 
sion, horror,  and  dread  lower  the 
vitality,  rendering  one  more  sus- 
ceptible to  disease,  and  reduce  the 
power  of  resistance.  There  is  an 
abundance  of  testimony  in  this  rec- 
ord confirmatory  of  this,  and  it  is  a 
matter  of  common  knowledge." 

And  reference  is  made  to  funer- 
als, funeral  mourners,  the  taking  in 
and  out  of  the  dead,  the  funeral 
music,  the  unknown  dead  lying  in 
the  morgue,  the  visitors  seeking  to 
identify  them,  and  various  other  re- 
minders of  mortality  incidental  to 
an  undertaker's  establishment  and 
likely  to  produce  a  depressing  effect. 


''We  cannot  overlook  the  right  to 
engage  in  a  lawful  trade,"  said  the 
court,  ''nor  the  fact  that  the  con- 
duct of  the  undertaking  bininess  is 
not  only  lawful  but  highly  neoesaaiy, 
nor  that  it  is  not  a  nuisance  per  se. 
Nor  can  we  overlook  the  ri^^t  of  the 
citizen  to  be  protected  in  his  home, 
and  his  right  to  the  enjoyment  there 
of  that  repose  and  comfort  wfaidi 
are  inherently  his.  The  question 
here  is  not  the  restraining:  of  de- 
fendant's business,  but  the  restraint 
of  its  intrusion  into  a  long-estab- 
lished and  strictly  residential  dis- 
trict." 

The  conclusion  reached  was  that 
the  case  appealed  to  the  conscience 
and  discretion  of  the  court,  and 
called  for  injunctive  relief. 

In  the  case  that  we  are  now  con- 
sidering, the  positions  of  the  liti- 
gants being  reversed,  and  Hie  in- 
junction issued  by  the  District 
Court  operating  to  permit  the  estab- 
lishment of  the  undertaking  busi- 
ness upon  a  residential  street,  for 
the  reasons  thus  assigned,  it  is 
ordered  and  decreed  that  the  judg- 
ment appealed  from  be  f^nnnliiMi, 
the  injunction  herein  issued  dis- 
solved, the  ordinance  in  question 
sustained  as  a  valid  enactsnrat, 
plaintiff's  demands  rejected,  and 
this  suit  dismissed  at  his  cost. 

Petition    for    rehearing 
June  29,  1918. 


ANNOTATION. 
Restrictions  on  location  of  business  of  undertaker. 


It  will  be  seen  that  it  is  held  in  the 
reported  case  (Osborn  v.  Shbeveport, 
ante,  955)  that  under  statutory  au- 
thority to  restrict  the  location  of  nau- 
seous or  unwholesome  business  a  mu- 
nicipality may  restrict  the  business 
of  undertaker. 

In  Koebler  v.  Pennewell  (1906)  75 
Ohio  St.  278,  79  N.  E.  471,  a  suit  to 
enjoin  an  undertaking  business,  the 
court  stated  that  a  statute  which  pro- 
vides that  it  shall  be  unlawful  for  any 
person  or  persons,  company,  associa- 


tion, or  firm  to  establish  a  morgne  on 
any  street  or  part  of  a  street  upon 
which  are  dwelling  houses,  unless  tiie 
owners  or  occupants  of  dwelling 
houses  within  200  yards  of  said  pro- 
posed morgue  give  their  written  con- 
sent thereto,  does  not  prohibit  the  lo- 
cation of  an  undertaking  establish- 
ment on  a  residence  street,  nor  make 
it  unlawful  to  receive,  care  for,  and 
keep  temporarily  in  an  undertaking 
establishment  thus  located,  in  a  pri- 
vate room  thereof  and  unexposed  to 
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public  view,  the  bodies  of  known  and 
identified  dead,  which  are  from  time 
to  time  taken  to  such  undertaking  es- 
tablishment at  the  instance  and  re* 
quest  of  relatives  or  friends  of  the  de- 
ceased, that  funeral  services  over  the 
dead  bodies  may  be  held  and  conduct- 
ed at  that  plac. 

As  bearing  upon  the  question  under 
examination  reference  may  be  here 
made  to  the  views  of  the  courts  in 
regard  to  undertaking  establishments 
as  nuisances. 

In  Saier  v.  Joy  (1917)  198  Mich. 
295,  L.R.A.1918A,  825,  164  N.  W.  507, 
it  was  held  that  the  opening  of  a 
morgue  and  undertaking  establish- 
ment in  a  residence  district,  to  the  de- 
preciation of  the  value  of  neighbor- 
ing property,  may  be  enjoined  as  a 
nuisance. 

So,  in  Densmore  v.  Evergreen  Camp 
(1910)  6J  Wash.  230,  81  L.R.A.(N.S.) 
608,  112  Pac.  255,  Ann.  Cas.  1912B, 
1206,  it  was  held  that  the  maintenance 
of  an  undertaking  establishment  in  a 
residence  part  of  a  city  within  a  few 
feet  of  neighboring  residences  may  be 
enjoined  by  their  owners  as  a  nuis- 
ance, in  view  of  the  probable  interfer- 
ence with  the  comfortable  enjoyment 
of  their  property,  by  the  depressing 
effect  of  the  reminders  of  mortality, 
and  the  escape  of  noxious  odors  and 
gases  from  the  chemicals  used  in  the 
business;  and  it  is  immaterial  that  the 
owner  of  the  business  intends  to  re- 
side in  the  upper  stories  of  the  build- 
ing. 

But  in  Westcott  v.  Middleton  (1887) 
43  N.  J.  Eq.  478,  11  Atl.  490,  the  court 
refused  an  injunction  sought  against 
the  maintenance  of  an  undertaking 
establishment  on  the  lot  adjoining  the 
one  on  which  the  plaintiff  resided.  It 
appeared  that  no  noxious  vapors  or 


germs  of  disease  were  noticed  as  a 
result  of  the  business,  and  that  the 
main  feature  of  offensiveness  resulted 
fr<Hn  the  plaintiff's  sensitive  nature 
and  repugnance  to  an3rthing  pertain- 
ing to  death.  In  dealing  with  the  con- 
tention that  the  business  was  a  nuis- 
ance per  se,  and  after  referring  to  the 
general  rules  as  to  what  constitutes 
such  a  nuisance,  the  court  stated  that 
the  injury  must  be  physical,  as  dis- 
tinguished from  purely  imaginative, 
and  that  before  a  trade  or  business 
can  be  declared  to  be  a  nuisance  per 
se,  it  must  be  made  to  appear  that  it 
necessarily  works  injury,  discomfort, 
or  annoyance  to  the  property  or  per- 
sons of  citizens  generally,  who  may  be 
so  circumstanced  as  to  come  within 
its  influence;  and  said:  ''The  results 
of  my  inquiries  are  that,  while  the 
defendant  has  no  right  to  conduct  his 
business  so  as  to  endanger  or  threaten 
the  health  of  the  complainant,  or  to 
make  his  home  uncomfortable,  either 
by  filling  the  air  with  noxious  vapors, 
or  the  germs  or  seeds  of  disease,  the 
evidence  does  not  show  that  he  has 
done  either,  and  that  the  business  of 
an  undertaker  is  not  a  nuisance  per 
se.'*  This  case  was  affirmed  without 
opinion  (1888)  44  N.  J.  Eq.  297,  18 
Atl.  80. 

It  may  be  noted  that  in  Rowland  v. 
Miller  (1893)  139  N.  Y.  93,  22  L.R.A. 
182,  34  N.  E.  765,  it  was  held  that  an 
undertaking  establishment  in  which 
human  dead  bodies  are  prepared  for 
burial  or  other  sepulture,  and  some- 
times subjected  to  embalming  and 
post  mortem  examination,  is  a  busi- 
ness ''injurious  or  offensive  to  the 
neighboring  inhabitants,''  within  the 
terms  of  a  restrictive  agreement,  al- 
though it  may  not  constitute  a  legal 
nuisance.  B.  B.  B. 
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JOHN  M.  WALKER,  Plff.  in  Certiorari, 

V. 

STATE  OF  ARKANSAS. 

Arkanaas  Supreme  Court '^  February  17,  1919, 

(-r-  Ark.  — ,  209  S.  W.  86.) 

Bail  -»  appeal  from  conviction  of  murder  ^-  effect  of  life  sentence. 

1.  One  sentenced  to  life  imprisonment  upon  recommendation  of  the 
jury,  upon  conviction  of  murder  for  which  the  death  penalty  might  have 
been  inflicted,  is  entitled  to  bail  pending  appeal  under  a  statute  allowing 
bail  except  in  appeals  from  conviction  of  a  capital  offense. 

[See  note  on  this  question  beginning  on  page  970.] 

Appeal  —  effect  on  conviction.  supersedeas,    but   proceedings    under 

2.  A  conviction  of  a  criminal  of-     the  judgment  are  merely  stayed, 
fense  is  not  vacated^y  an  appeal  and  [See  2  R.  G.  L.  117  et  seq.] 

(Smith,  J.,  dissents.) 


Certiorari  to  the  Circuit  Court  for  Clay  County  to  review  a  judgment 
refusing  a  motion  to  fix  bail,  pending  appeal  by  defendant  from  a  judg- 
ment convicting  him  of  murder  in  the  first  degree.  Order  admitting  de- 
fendant  to  hail. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McCulloch,  Ch.  J.,  delivered  the     punishment  was  death,  as  the  law 


opinion  of  the  court : 

Appellant  was  indicted  for  the 
crime  pf  murder  in  the  first  degree, 
and  on  the  trial  of  the  case  was  con- 
victed of  that  offense,  but  the  ver- 
dict of  the  jury  fixed  the  punish- 
ment at  imprisonment  in  the  state 
penitentiary  for  life. 

The  court  overruled  appellant's 
motion  for  a  new  trial,  and  granted 
an  appeal  to  this  court,  but  refused, 
on  motion  of  appellant's  attorneys, 
to  fix  bail. 

The  statute  provides  that  a  de- 
fendant in  a  criminal  case,  on  ap- 
peal to  the  supreme  court,  "shall  be 
permitted  to  give  bail  pending  the 
appeal  in  such  amount  as  the  court 
may  think  proper  and  safe,  in  all 
cases,  except  in  appeals  from  a  con- 
viction of  a  capital  offense."  Kirby's 
Dig.  §  2587.  The  learned  circuit 
judge  refused  bail  on  the  ground 
that  appellant  was  convicted  of  a 
capital  offense,  within  the  exception 
specified  in  the  statute.  The  gener- 
al assembly  of  1915  enacted  a  stat- 
ute (Acts  1915,  p.  774)  providing 
that  in  the  trial  of  cases  where  the 


then  stood,  the  jury  should  have  the 
right  *%  render  a  verdict  of  life 
imprisonment  in  the  state  peniten- 
tiary at  hard  labor." 

It  was  pursuant  to  the  author- 
ity of  that  statute  that  the  jury  as- 
sessed the  punishment  in  this  case 
at  life  imprisonment  instead  of  im- 
posing the  death  sentence. 

The  question  presented  now  is 
whether,  notwithstanding  the  impo- 
sition of  the  lower  penalty,  the  ap- 
peal comes  within  the  exception  in 
the  statute  allowing  bail  on  appeals 
in  criminal  cases. 

We  do  not  think  that  the  case 
comes  within  the  exception,  and  that 
appellant  is  entitled  to  bail.  What 
the  lawmakers  intended  by  this  stat- 
ute was  to  allow  bail  in  all  cases  ex- 
cept where  capital  punishment  was 
imposed  by  the  judgment  appealed 
from.  The  statute  deals  solely  with 
the  question  of  appeals,  and  meas- 
ures the  right  of  an  appellant  to  bail 
according  to  the  severity  of  the  pun- 
ishment imposed  under  the  judg- 
ment of  conviction,  and  not  by  the 
gravity  of  the  original  charge  in  the 


Appeal— effect 
4»n  comvlctloB. 


WALKBR 

(—  Ark,  — , 

indictment.  Conceding,  without  de* 
cidingy  that  if  the  judgment  be  re- 
versed, and  the  cause  remanded  for 
a  new  trial,  the  jury  would  have.the 
power,  upon  another  conviction  of 
murder  in  the  first  degree,  to  im- 
pose the  death  penalty  notwith- 
Baii— appeal         Standing    the    fact 

irmard^ZlS^iiS^t  that  the  former 
of  ufe  sentence,  jury    had    imposed 

the  lesser  penalty,  still  the  judgment 
now  before  us  is  not  one  which  con- 
stitutes a  capital  conviction,  for  the 
simple  reason  that  the  severest  pen- 
alty of  the  law  is  not  imposed. 

The  judgment  is  not  vacated  by 
the  appeal  and  supersedeas,  but  the 
affect  of  the  appeal  and  supersedeas 

is  only  to  stay  pro- 
ceedings under  the 
judgment.  Miller  v. 
Nuckolls,  76  Ark.  485,  113  Am.  St. 
Eep.  101,  89  S.  W.  88,  6  Ann.  Cas. 
613;  Boynton  v.  Chicago  Mill  & 
Lumber  Co.  84  Ark.  203,  105  S.  W. 
77 ;  Foohs  v.  Bilby,  95  Ark.  302, 129 
S.  W.  1104. 

The  attorney  general  relies  upon 
the  case  of  Csesar  v.  State,  127  Ga. 
710,  67  S.  E.  66,  as  sustaining  the 
contrary  view.  That  case  involved 
the  interpretation  of  a  provision  of 
the  Georgia  Constitution,  which 
conferred  jurisdiction  on  the  su- 
preme court  'in  all  cases  of  convic- 
tion of  a  capital  felony,''  and  the 
court  held  that  a  conviction  of 
murder  in  the  first  degree,  with  the 
imposition  only  of  life  imprison- 
ment, where  either  that  punishment 
or  the  death  penalty  might  be  im- 
posed by  the  trial  jury,  was  "a  con- 
viction of  a  capital  felony,"  within 
the  language  of  the  Constitution,  so 
as  to  confer  jurisdiction  on  the  su- 
preme court. 

The  reasoning  of  the  court  in  that 
case  is  not  without  some  force  in 
the  present  one,  but  the  question 
there  involved  was  altogether  dif- 
ferent from  the  one  now  before  us. 
The  constitutional  provision  under 
consideration  in  that  case  involved 
the  jurisdiction  of  the  court  in  a 
certain  class  of  cases,  whereas  we 
are  dealing  with  a  statute  which 
concerns  the  right  of  bail,  and  we 
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think  that  the  legislative  intent  is 
clear  that  bail  should  be  allowed  ex- 
cept in  cases  where  the  appellant 
rests  under  a  conviction  -imposing 
the  death  penalty.  > 

An  order  will  therefore  be  en- 
tered here  admitting  appellant  to 
bail. 

Smith,  J.,  dissenting  (filed  Febru- 
ary 24,  1919) : 

The  majority  say  that  "what  the 
lawmakers  intended  by  this  statute 
was  to  allow  bail  in  all  cases  except 
where  capital  punishment  was  im- 
posed by  the  judgment  appealed 
from."  Possibly  so,  but  that  is  not 
the  language  of  the  statute.  The 
statute  is  that  bail  shall  be  permit- 
ted "in  all  cases  except  in  appeals 
from  a  conviction  of  a  capital  of- 
fense." So  that  the  question,  prop- 
erly stated,  is  not  whether  a  capital 
sentence  has  been  imposed,  but 
whether  there  has  been  a  conviction 
of  a  capital  offense,  and  as  thus 
stated,  the  question,  it  would  seem, 
is  much  simplified.  There  is  no 
right  of  bail  unless  the  statute  gives 
it,  as  the  constitutional  guaranty 
reads  as  follows:  "All  persons 
shall,  before  conviction,  be  bailable 
by  sufficient  sureties,  except  for  cap- 
ital offenses,  when  the  proof  is  evi- 
dent or  the  presumption  great." 
Const.  §  8,  art.  2. 

In  the  transcript  filed  in  this  case, 
we  read  the  following  verdict: 
"We,  the  jury,  find  the  defendant 
guilty  of  murder  in  the  first  de- 
gree. ..."  That  murder  in  tiie 
first  degree  is  a  capital  offense  is 
a  proposition  which  will  not  be 
questioned.  Appellant  has  been  con- 
victed of  that  offense.  It  is  true  th^ 
death  sentence  was  not  imposed, 
but  it  could  have  been  imposed  by 
the  jury.  In  the  case  of  Bell  v. 
State,  120  Ark.  538,  180  S.  W.  190, 
in  construing  this  statute  we  said : 
"The  manifest  purpose  of  the  legis- 
lature was  not  to  abolish  capital 
punishment,  but  to  provide  also  an- 
other method  of  punii^ment  if  the 
jury  so  ordained." 

And  in  Kelley  v.  State,  133  Ark. 
261,  202  S.  W.  54,  where  the  same 
statute  was  before  us,  we  said :    "It 
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it  strenuously  insisted  by  learned 
counsel  for  appellant  that  the  act  is 
mandatory,  and  imposes  a  duty  upon 
the  jury  to  fix  the  punishment  either 
of  death  or  life  imprisonment.  We 
think  the  plain  language  of  the  stat- 
ute is  against  the  contention.  It,  in 
so  many  words,  extends  a  privilege 
or  right  to  a  jury  to  impose  a  light- 
er punishment  than  death.  In  case 
the  clemency  is  not  extended,  the 
punishment  fixed  by  law  follows  the 
verdict." 

So  that,  while  a  jury  may  or  may 
not  assess  the  death  punishment 
upon  a  conviction  of  murder  in  the 
first  degree,  that  crime  remains  a 
capital  one,  because  death  is  still  a 
punishment  fixed  by  law  for  its  com- 
mission. 

I  agree  with  the  majority  of  the 
court  that  the  reasoning  of  the 
Georgia  court  is  not  without  force 
in  the  instant  case,  although  the 
facts  are  different.  Discussing  the 
principle  in volved .  here,  that  court 
said :  ''If  the  statute  imposes  death 
as  a  punishment,  and  provides  for 
no  other  punishment,  of  course  the 
offense  is  a  capital  felony.  The 
question  now  is,  when  the  statute 
provides  that  the  punishment  shall 
be  death  or  imprisonment,  as  the 
jury  shall  reconmiend,  and  the  jury 
recommends  imprisonment,  whether 
the  verdict  of  guilty  of  the  offense 


is  a  conviction  of  a  capital  offense. 
In  our  view,  the  expression,  'capital 
felony,'  when  used  in  our  law,  is 
merely  descriptive  of  those  felonies 
to  which  the  death  penalty  is  aflBxed 
as  a  punishment  under  given  cir- 
cumstances, to  distinguish  sudi 
felonies  froin  that  class  in  which, 
under  no  circumstances,  would 
death  ever  be  inflicted  as  a  penalty 
for  the  violation  of  the  same.  Felo- 
nies, in  the  Penal  Code,  are  thus 
divided  in  two  classes— H^pital  felo- 
nies and  felonies  not  capital.  If 
under  any  circumstances,  the  pen- 
alty of  death  can  be  inflicted,  the 
offense  is  capital,  whether  it  is 
actually  inflicted  in  a  particular  case 
or  not.  If  under  no  circumstances 
the  death  penalty  can  be  inflicted, 
the  offense  is  not  capital.  If  one 
were  asked  as  to  what  are  the  cap- 
ital felonies  under  the  law  of 
Georgia,  the  immediate  reply  would 
be  treason,  murder,  arson,  rape, 
etc. ;  still,  in  all  of  these  eases,  cap- 
ital punishment  cannot  be  inflicted 
if  the  jury  trying  the  offender  shall 
recommend  imprisonment  for  life  as 
a  punishment.''  C«sar  v.  State,  127 
Ga.  712,  67  S.  E.  67. 

I  am  of  the  opinion  that  the  court 
bdow  in  refusing  bail  correctly  in- 
terpreted the  statute,  and  I,  there- 
fore, dissent. 


ANNOTATION. 
Bafl:  -impoMticNi  of  life  sentence  at  affecting  capital  character  of  off^ 


The  reported  case  (Walker  v. 
Statb,  ante,  968)  appears  to  be  the 
first  directly  to  pass  upon  the  ques- 
tion whether  the  fact  that  the  jury,  in 
a  case  where  the  capital  penalty  might 
have  been  imposed,  have  assessed  the 
defendant's  punishment  at  imprison- 
ment for  life,  renders  the  offense  no 
longer  capital,  and  removes  the  de- 
fendant for  the  time  being  from  the 
category  of  capital  offenders,  and  so 
entitles  him  to  bail. 

The  point  was,  however,  raised  in 
Ex  parte  Heath  (1910)  227  Ho.  898, 
126  S.  W.  1081,  and  Butt  v.  State 
(1915)  181  Tenn.  416,  175  S.  W.  529; 


but  the  necessity  for  deciding  it  was 
avoided  by  the  court's  conclusion  that 
the  constitutional  right  to  be  admit- 
ted to  bail  except  for  capital  offenses, 
invoked  by  the  petitioner,  did  not  ex- 
tend beyond  the  time  of  convictioB. 
In  the  case  last  cited,  however,  the 
court  said:  ''Under  the  practice  ob- 
taining in  this  state  it  is  competent 
for  the  trial  judge,  or  for  this  cooit 
on  appeal,  to  disregard  the  finding  of 
mitigating  circumstances  by  the  trial 
jury,  and  to  order  the  iniiiction  of  tiie 
death  penalty.  Hence,  tiiere  contia- 
uee  to  be  invdved  a  'capital  offense,' 
within  the  meaning  of  the  constita- 
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tional  provkiion  now  under  conaidera- 
tion.  The  mere  fact  that  the  func- 
tionary empowered  to  assesa  punish- 
ment may  impose  either  life  imprison- 
ment or  the  death  penalty  does  not 
make  the  offense  any  the  less  capital 
within  the  meaning  of  the  law/' 

The  fact  that  the  penalty  which  may 
be  imposed  may  be,  instead  of  death, 
imprisonment  for  life,  or  for  a  term 
of  years,  has  been  held  not  to  change 
the  capital  character  of  the  offense, 
so  as  to  entitle  a  person  awaiting  trial 
for  such  offense  to  bail,  under  a  con- 
stitutional provision  that  all  persons 
shall  be  bailable  except  for  capital 
offenses.  Ex  parte  McCrary  (1853) 
22  Ala.  65;  Ex  parte  McAnally  (1875) 
53  Ala.  495,  25  Am.  Rep.  646 ;  Ex  parte 
Fortenberry  (1876)  63  Miss.  428;  Ex 
parte  Dusenberry  (1888)  97  Mo.  604, 
11  S.  W.  217. 

Where  a  conviction  has  been  set 
aside  upon  appeal,  the  case,  for  the 
purpose  of  determining  the  defend- 
ant's right  to  bail,  stands  as  if  it  had 
not  been  tried.  Ex  parte  Patterson 
(1917)  81  Tex.  Crim.  Bep.  26,  19S  S. 
W.  146. 

And  so,  where  a  person  convicted  of 
any  offense  punishable  with  imprison- 
ment at  hard  labor  may  not  be  admit- 
ted to  bail,  one  convicted  of  an  of- 
fense which  may  be  punished  by  hard 
labor  is  not  entitled  to  bail  between 
the  time  of  his  conviction  and  that 


when  sentence  is  to  ba  passed.  State 
ex  rel.  CoUette  (1902)  106  La.  221,  30 
So.  746,  12  Am.  Crim.  Rep.  51. 

It  has  been  held  that  since  a  con- 
viction of  a  lesser  degree  of  homicide 
is  an  equivalent  of  acquittal  of  the 
higher  degree,  for  which  the  defend- 
ant may  not  again  be  tried,  one  who, 
on  being  tried  for  murder  in  the  first 
degree  was  convicted  of  murder  in 
the  second  degree,  is  entitled  to  ad- 
mission to  bail  pending  appeal.  Ex 
parte  Spivey  (1912)  175  Ala.  43,  57 
So.  491;  Ex  parte  Moore  (1904)  46 
Tex.  GrinL  Rep.  417,  80  S.  W.  620. 

Though  the  point  is  not  germane  to 
the  subject  of  this  note,  the  reader 
may  be  interested  to  know  that  it  has 
been  held  that  the  effect  of  the  aboli* 
tion  of  capita]  punishment  is  to  ex- 
tend the  constitutional  right  to  bail 
for  noncapital  offenses  to  persons 
charged  with  offenses  formerly  pun- 
ishable with  death  (Re  Welisch  (1917) 
18  Ariz.  517,  163  Pac.  264  (obiter) ; 
Re  Perry  (1866)  19  Wis.  676),  ex- 
cept  where  the  repeal  of  the  death 
penalty  and  the  enactment  of  the 
amendment  imposing  the  penalty  of 
imprisonment  for  life  do  not  affect 
offenses  previously  committed,  aU 
though  the  prosecution  therefor  may 
have  been  instituted  subsequently  to 
the  amendment  (Re  Schneck  (1908) 
78  Kan.  207,  96  Pac.  48).     E.  S.  0. 


LEVI  M.  TODD,  Appt., 

V. 

STATE  BANK  OP  EDGEWOOD. 

lotoa  Supreme  Court-^IPeceniter  20  y  1017. 

(—  Iowa,  — ,  166  N.  W.  693.) 

BUb  and  notes  —  land  contract  —  bona  fide  purchaser  — -  oondition 
precedent. 

1.  A  bank  which,  upon  purchasing  notes  given  for  the  purchase  price 
of  land,  an  unencumbered  title  to  which  is  to  be  conveyed  by  the  payee 
as  a  condition  to  the  payment  of  the  notes,  takes  over  the  land  contract, 
ifi  not  entitled  to  enforce  the  notes  if  a  good  title  to  the  land  cannot  be 
conveyed  when  the  notes  mature,  although  there  had  been  no  breach  when 
-fche  notes  were  purchased  by  the  bank. 

[See  Ttote  on  this  question  beginning  on  page  987.] 
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Appeal  —  f om  of  action  —  right  to 

raise  question. 

2.  Objection  that  a  case  is  not  prop- 
erly brought  on  the  equity  side  of  the 
court  cannot  be  raised  on  appeal  if  it 
was  brought  and  tried  as  an  equity 


suit  without  objection  in  the  lower 
court. 

[See  2  R.  a  L.  81.] 

—  finding  in  etpdty  case. 

3.  The  finding  in  an  equity  case  is 
not  binding  on  appeal. 
[See  2  R.  C.  L.  203,  204.] 


(Salinger,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  decree 
County  dismissing  a  petition  filed  to 
him,  on  demand,  money  on  deposit  in 
Statement  by  Wearer,  J.: 
Action  to  enforce  an  agreement 
whereby  it  is  claimed  defendant  re- 
ceived a  sum  of  money  originally  de- 
posited with  the  Delaware  County 
State  Bank,  and  afterwards  taken 
over  by  defendant  upon  an  agree- 
ment to  return  the  same  to  plaintiff, 
on  demand,  if  plaintiff  did  not  re- 
ceive title  to  certain  land  in  the 
state  of  Texas,  which  plaintiff  had 
purchased  from  the  American  & 
Canadian  Land  Company.  It  is  al- 
leged that  this  money  was  deposited 
in  the  banks  as  a  tender  of  the 
amount  due  on  certain  notes  given 
for  the  Texas  land,  with  a  demand 
for  the  fulfilment  of  the  contract, 
which  was  never  done;  and  the  suit 
was  primarily  to  recover  the  amount 
of  the  tender  and  deposit  from  the 
bank.  Defendant  bank  admitted  the 
tender  and  deposit,  said  it  was 
made  to  stop  interest  on  the  notes, 
and  also  pleaded  a  counterclaim  up- 
on the  notes.  It  also  alleged  that 
plaintiff  was  a  nonresident,  and  it 
sued  out  a  writ  of  attachment,  which 
was  levied  upon  the  fund.  To  this 
plaintiff  replied  by  alleging  that  the 
consideration  for  the  notes  had. 
failed,  and  that  defendant  was  not  a 
bona  fide  holder  thereof,  but  had 
notice  when  it  purchased  that  the 
notes  were  given  for  the  purchase 
price  of  lands,  title  to  which  there- 
after entirely  failed.  Defendant . 
averred  that  it  was  a  bona  fide  hold- 
er without  notice  of  any  infirmities, 
and  also  pleaded  an  estoppel  on 
plaintiff  to  deny  the  validity  of  the 
notes.  Other  issues  were  tendered 
which  will  be  noticed  in  the  body  of 
the  opinion.    The  case  was  tried  as 


of  the  District  Court  for  Delaware 
enforce  an  agreement  to  return  to 
the  defendant  bank.  Reversed. 
in  equity,  resulting  in  a  decree  dis- 
missing plaintiff's  petition,  finding 
for  the  defendant  on  its  counter- 
claim, and  sustaining  the  attach- 
ment. 

Messrs.  Yoran  &  Yoran  and  J.  W. 
Arfouckle  for  appellant. 

Messrs.  W.  H.  Norria  and  Grinui  ft 
Trewin  for  appellee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court: 

In  March  of  the  year  1909  iriain- 
tiff  and  one  F.  B.  Peet  separately 
entered  into  written  contracts  with 
the  American  &  Canadian  Land 
Company  of  Tipton,  Iowa,  for  the 
purchase  of  certain  Texas  lands. 
Plaintiff  Todd  agreed  to  pay  $3,600 
for  his  tract,  $800  of  which  he  paid 
in  cash,  and  the  balance  of  $2,800 
was  represented  by  two  negotiable 
promissory  notes  in  the  sum  of  $1,- 
400  each,  maturing  March  18,  1912. 
Peet  agreed  to  pay  $7,200  for  his 
land,  $3,200  of  which  was  paid  by  a 
transfer  of  land  to  the  comi>any,  and 
the  remainder  was  represented  l^ 
negotiable  notes  in  the  sum  of  $1,- 
000  due  March  18,  1912,  $1,000  due 
March  18,  1913,  $1,000  due  March 
18,  1914,  and  a  note  for  the  same 
amount  due  March  11,  1911,  was 
paid  by  Peet.  The  five  notes  above 
described  are  made  the  subject  of 
counterclaim  against  the  plaintiff, 
he  having  taken  over  the  Peet  con- 
tract and  assumed  and  a^rreed  to 
pay  the  notes.  The  American  ft 
Canadian  Land  Company  executed 
contracts  with  the  purchaser  of  the 
land  wherein  it  was  agreed,  anHxif 
other  things : 

^'In   consideration   of   the    pay* 
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ments  above  mentioned  the  vendor 
agrees  to  convey  to  purchaser  in  fee 
simple,  free  and  clear  of  all  encum- 
branceSy  the  following  described  real 
estate,  to  wit:  Southeast  quarter 
section  No.  5  in  block  6,  Randall 
county,  state  of  Texas,  U.  S.  A. 

"It  is  further  agreed  that  on  the 
date  of  the  last  payment  mentioned 
herein,  in  case  same  shall  have  been 
fully  paid,  purchaser  shall  have  a 
warranty  deed  to  the  abovende- 
scribed  property,  together  with  an 
abstract  of  title  showing  title  free 
and  clear  from  all  encumbrances  in 
vendor ;  said  abstract  to  be  approved 
by  Gustavus,  Bowman,  &  Jackson, 
of  Amarillo,  Texas,  and  when  so  ap- 
proved to  be  final  and  conclusive 
upon  the  purchaser,  and  his  money 
should  be  due  and  payable;  all 
money  paid  under  this  contract 
to  be  returned  if  warranty  deed  and 
abstract  are  not  furnished  as  herein 
provided/' 

Some  time  in  April,  1909,  one  W. 
R.  Jameson,  acting  as  agent  for  the 
land  company,  entered  into  negoti* 
ations  with  the  defendant  bank  to 
sell  it  the  Todd  and  Feet  notes,  and 
not  later  than  April  19,  1909,  de- 
fendant purchased  all  these  notes, 
which  were  duly  indorsed  to  it  by 
the  original  payee.    It  paid  cash  for 
the  notes,  and  took  assignments  of 
the    land    contracts    for    security. 
There  is  some  dispute  in  the  record  ^ 
as  to  the  exact  date  when  the  bank 
took  over  the  contracte,  but,  not- 
ivithstanding  the  claim  of  some  of 
the  bank  officers  that  the  contracts 
vrere  not  received  until  after  the 
purchase  of  the  notes,  the  record  as 
a  whole  shows   beyond   reasonable 
doubt  that  they  are  mistaken  in  this 
respect,  and  that  the  contracte  were 
in  fact  assigned  and  delivered  to  the 
bank    together    with    the    notes. 
March  18,  1912,   plaintiff   made  a 
tender  of  the  full  amount  called  for  , 
in  his  notes,  and  also  the  ones  exe- 
cuted by  Peet,  and  demanded  a  deed 
to  the  land  covered  by  the  contracte. 
This  demand  was  made  of  the  ap- , 
pellee  bank,  but  it  could  not  make' 
the  title,  and  the  money  so  tendered 

in  the  Delaware  Stete 
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Bank,  and  afterwards,  by  written 
agreement,  transferred  to  the  ap- 
pellee bank.  The  tender  covered 
the  amount  due  and  to  become  due 
on  the  notes  at  the  time  it  was 
made.  It  was  stipulated  in  the 
agreement  under  which  the  tender 
and  deposit  were  made  as  follows : 

''Both  the  Stete  Bank  of  Edge- 
wood  and  Levi  M.  Todd  are  desirous 
of  avoiding  any  loss  to  anyone  of 
the  interest  on  the  amount  still  re- 
maining unpaid  on  said  notes  and 
contracte,  and  it  is  therefore  agreed 
between  the  said  Stete  Bank  of 
Edgewood  and  the  said  Levi  M. 
Todd  that  the  amount  above  steted, 
offered  to  be  paid  by  the  said  Levi 
M.  Todd  and  by  him  tendered,  which 
is  now  on  deposit,  as  above  steted, 
with  the  Delaware.  County  Stete 
Bank,  shall  be  deposited  by  him  with 
the  State  Bank  of  Edgewood  under 
the  following  agreement  and  under- 
stending,  that  is  to  say : 

''That  so  long  as  the  same  is  left 
by  the  said  Levi  M.  Todd  with  said 
bank  the  said  deposit  shall  have  the 
same  force  and  effect  with  relation 
to  the  tender  and  offer  of  payment 
above  made  as  though  the  same  had 
remained  on  deposit  in  the  Dela- 
ware County  Stete  Bank,  and  the 
said  Stete  Bank  of  Edgewood  agreed 
to  thus  accept  the  same  as  a  de- 
posit by  the  said  Levi  M.  Todd  for 
the  purpose  steted,  and  agrees  that 
so  long  as  the  same  is  left  on  deposit 
with  said  bank  there  shall  be  no  in- 
terest due  or  to  be  collected  on  the 
said  notes  ^  F.  B.  Peet  and  Levi  M. 
Todd  now  held  by  said  bank,  apd  to 
pay  which  the  said  amount  was  of- 
fered in  pasrment  and  so  tendered, 
and  each  party  further  agrees  that 
the  making  of  this  agreement  to  de- 
posit said  money  with  the  Stete 
Bank  of  Edgewood,  the  depositing 
of  the  same,  and  none  of  the  ne- 
gotiations with  reference  to  this 
agreement  or  deposit,  shall  be  con- 
sidered or  held  to  in  any  way  in- 
fluence or  change  the  righte  or 
interests  of  either  party  in  the  ulti- 
mate determination  of  any  question 
to  be  determined  with  reference  to 
the  obligations  of  said  lievi  M.  Todd 
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on  said  ncytes,  or  his  riffhtB  under 
said  contractSi  or  his  right  to  de- 
mand and  receive  deed  with  perfect 
title  to  the  property  purchased  under 
said  contract  before  the  delivery  and 
pajrment  of  the  amount  to  be  paid  as 
evidenced  by  said  notes. 

''It  is  understood  that  in  the  final 
settlement  with  the  American  &  Ca- 
nadian Land  Company  said  com- 
pany will  pay  all  interest  from  the 
time  of  tender,  and  it  is  agreed  that 
such  interest,  when  paid,  shall  be 
for  the  time  the  deposit  is  kept  in 
the  State  Bank  of  Edgewood,  to  be 
by  it  paid  to  Levi  M.  Todd. 

''And  it  is  further  specifically 
agreed  that  the  said  Levi  M.  Todd 
shall  have  the  right  to  withdraw 
said  deposit  at  any  time  that  he  sees 
fit  to  do  so,  and.the  said  State  Bank 
of  Edgewood  agrees  to  pay  the  same 
to  him  on  demand  at  the  Delaware 
County  State  Bank  in  Manchester^ 
Iowa." 

This  action  is  bottomed  primarily 
on  the  last  paragraph  of  this  stipu- 
lation. The  agreement  was  entered 
into  September  23,  1912,  and  on 
September  13,  •  1913,  plaintiff  de- 
manded the  return  of  his  money, 
which  was  refused.  It  appears  that 
the  land  company  had  title  to  the 
Texas  land  it  had  agreed  to  convey 
to  plaintiff  and  Peet  at  the  time 
they  negotiated  for  the  same,  but  it 
was  encumbered  by  vendors'  liens. 
Todd,  however,  took  up  the  vendors' 
liens  so  far  as  they  affected  the  land 
purchased  by  him.  There  is  evi- 
dence that  the  land  company  which 
issued  these  contracts  and  sold  these 
notes  was  solvent  and  doing  busi- 
ness until  February,  1912,  but  we 
think  it  clear  that  long  before  these 
notes  became  due,  if  not,  indeed,  at 
the  time  they  were  negotiated,  the 
concern  was  in  financial  straits, 
and  that  if  it  remained  for  some 
time  a  so-called  "going  concern"  it 
was  due  to  the  law  of  nature  which 
keeps  a  paper  balloon  afloat  until 
some  puncture  allows  the  hot  air  to 
escape.  When  the  notes  became  due 
March  18,  1912,  and  the  company 
was  called  upon  to  perform  its  con- 
tracts, it  confessed  its  inability  to  do 


so  or  to  convey  ihe  lands  free  from 
encumbrance,  and  whateror  title  it 
had  to  the  property  had  since  been 
lost  by  foreclosure  of  prior  liens. 
Before  buying  the  notes  one  of  tlie 
bank  officers  met  the  plaintiff  and 
asked  him  whether  he  had  any  ob- 
jections to  their  making  the  pur- 
chase, and  he  replied  it  would  be 
satisfactory  to  him*  Later,  on  one 
or  two  occasions,  one  of  the  men 
representing  the  bank  testifies  he 
spoke  to  plaintiff  of  the  advisability 
of  obtaining  a  conveyance  of  the 
land,  and  says  he  told  him  if  be 
would  make  his  own  notes  for  the 
amount  direct  to  the  bank  it  would 
turn  over  to  him  the  notes  he  had 
given  for  the  land,  and  thereby  en- 
able him  to  fix  the  matters  up  with 
the  company,  but  the  witness  fur- 
ther says  that  the  plaintiff  seemed 
satisfied  with  the  situation  as  it 
was,  and  did  not  accept  the  offer 
made  him.  As  it  does  not  appear  that 
the  notes  were  then  due  or  that  the 
land  company  was  then  imder  any 
present  obligation  to  make  the  con- 
veyance, it  is  somewhat  uncertain 
what  the  plaintiff  could  have  dcme 
in  the  matter,  and  as  he  could  not 
substitute  new  not^  direct  to  the 
bank  without  waiving  the  benefit  of 
his  defense,  if  any  he  has,  we  think 
it  not  very  material  what  the  truth 
may  be  with  respect  to  these  inter- 
views. The  first  of  the  "notes  in  suit 
fell  due  on  March  18,  1912,  and 
promptly  thereon  plaintiff,  -wiih  his 
counsel,  visited  the  defendant  bank. 
What  talk  passed  between  the  par- 
ties at  that  meeting  is  the  subject 
of  somewhat  sharp  conflict  in  the 
testimony.  It  is  conceded,  how- 
ever, that,  as  already  stated,  plain- 
tiff made  tender  of  a  suflScient  sura 
to  cover  the  debt,  and,  upon  de- 
fendant's statement  that  it  was  not 
prepared  to  make  or  furnish  title  to 
the  land,  plaintiff  informed  tiie 
bank's  representatives  that  he 
would  deposit  the  money  in  the  Del- 
aware County  State  Bank  to  be  paid 
over  to  defendant  upon  delivery  of 
a  deed  of  conveyance  in  accordance 
with  the  land  company's  contract 
It  was  this  deposit  which  became  the 
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subject  of  the  contract  by  which 
the  money  was  withdrawn  from  the 
Delaware  Ck>unty  State  Bank  and 
deposited  in  the  defendant's  bank, 
And  on  which  this  action  was 
brought.  The  defendant  answered 
this  claim,  denyiii?  the  plaintiff's 
ri^rht  to  withdraw  the  deposit,  and 
by  way  of  counterclaim  pleaded  the 
notes  upon  which  the  plaintiff  be- 
came liable,  and  demands  a  recov- 
ery thereon.  Plaintiff  denies  that 
defendant  has  any  right  of  recovery 
38  a  bona  fide  holder  of  the  notes, 
and  insists  that  he  has  in  this  ac- 
tion the  same  right  to  demand  a 
conveyance  of  the  land  as  a  condi- 
tion precedent  to  the  payment  of 
the  notes  which  he  would  have  were 
the  action  being  prosecuted  by  the 
land  company  itself.  The  contest  re- 
solves itself  practically  into  a  ques- 
tion whether  defendant  is  entitled  to 
recover  the  amount  of  the  notes  in 
suit  without  regard  to  the  fact  that 
the  land  had  never  been  conveyed 
.as  agreed.  That  plaintiff's  defense 
would  be  good  were  the  claim  be- 
ing sued  by  the  payee,  the  land 
company,  no  one  denies,  and  the 
<luestion  upon  which  the  issue  here 
presented  must  turn  is,  whether 
upon  the  proved  or  admitted  facts 
the  defendant  is  entitled  to  be  con- 
sidered a  bona  fide  holder  against 
whom  such  defense  is  unavailing. 
This  inquiry  arises  here  in  a  two- 
fold aspect.  In  the  first  place,  it 
sufficiently  appears  that  before  and 
at  the  time  of  the  purchase  the  man- 
aging officers  of  the  bank  conduct- 
ing that  transaction  knew,  or  were 
reasonably  well  advised,  that  the 
notes  were  given  upon  contracts  for 
the  purchase,  of  Texas  land.  In  the 
second  place,  it  is  well  established 
that  the  bank,  at  the  time  it  pur- 
chased the  notes,  also  demanded  and 
took  over  to  itself  the  contract  of 
sale  which  the  land  company  made 
with  the  plaintiff  and  Peet,  in  con- 
sideration of  which  the  notes  were 
given.  Is  the  bank,  under  such  cir- 
cumstances, a  bona  fide  purchaser 
without  notice,  within  the  meaning 
of  the  law  merchant  or  of  our  stat«« 
ute? 


In  a  carefully  prepared  opinion 
the  trial  court,  having  conceded  that 
the  assignment  of.  the  contracts  to 
the  defeiidant  brought  to  it  knowl- 
edge of  the  terms  and  conditions 
therein  contained,  finds,  neverthe- 
less, that  the  case  falls  within  the 
doctrine  of  McNight  v.  Parsons, 
186  Iowa,  892,  22  L.R.A.(N.S.)  718, 
125  Am.  St.  Rep.  265,  118  N.  W. 
868,  16  Ann.  Cas.  666,  and  other 
precedents  of  that  class,  which  hold 
to  the  general  rule  that  knowledge 
by  the  purchaser  of  a  negotiable  in- 
strument that  it  was  given  in  con- 
sideration of  an  executory  contract 
win  not  affect  his  rights  as  a  bona 
fide  holder  unless  he  also  has  notice 
of  a  breach  of  such  contract.  No 
breach  of  these  contracts  having 
been  shown  until  the  notes  matured 
and  the  company  failed  to  make  the 
conveyance  agreed  upon  it  must  be 
admitted  that,  if  the  court  was 
right,  that  this  case  is  of  the 
same  class  as  the  cited  prece- 
dents, the  correctness  of  its  con- 
clusion is  undisputable.  But  in 
our  opinion  the  case  presented  by 
this  record  is  quite  distinguishable 
from  those  to  which  the  rule  con- 
tended for  is  properly  applicable.  In 
the  McNight  Case  the  question  was 
whether  mere  knowledge  by  the  in* 
dorsee  of  a  note,  that  it  was  given 
for  personal  property  sold  with  a 
warranty  of  quality,  was  sufficient 
to  make  the  note  in  his  hands  sub- 
ject to  defense  or  counterclaim  on 
account  of  a  breach  of  such  war- 
ranty, of  which  breach  he  had  no 
notice  when  he  bought  the  paper, 
and  upon  that  question  we  found  in 
the  negative.  To  that  holding  we 
still  adhere.  A  large  proportion  of 
the  negotiable  paper  which  finds  its 
way  into  the  banks  or  markets  of 
the  business  world  has  its  consider- 
ation to  a  greater  or  less  extent  in 
executory  imdertakings,  and  any 
other  rule  would  be  attended  with 
unfortunate  results.  But  there  is  a 
marked  distinction  to  be  noted  be- 
tween the  cases  of  the  kind  just 
mentioned,  and  those  where  the 
note  has  been  made  upon  terms  by 
which  the  performance  of  an  exee^- 
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utory  agreement  is  a  condition 
precedent  to  the  right  of  the  payee 
to  demand  or  recover  payment.  If 
such  be  the  contract,  then,  as  be- 
tween the  maker  and  payee,  the  lat- 
ter, in  order  to  make  a  case  for 
recovery  upon  the  notes,  must  be 
able  to  show  his  performance  or 
f^adiness  to  perform  the  condition. 
It  is  equally  clear  that  one  who  be- 
comes the  indorsee  or  assignee  of 
such  notes,  knowing  the  condition 
precedent  to  a  recovery  thereon  by 
the  payee,  takes  his  title  with  the 
same  burden  which  attached  to  it  in 
-„„        -      ^       the  hands  of  his  in- 

Bills  and  notes—    , 

land  contraet^  oorser  or  assignor. 
pn??ha.lr-  That    such    is    the 

condition  pre-        position  OCCUpled 

by  the  defendant  in 
this  case,  we  think  there  can  be  no 
doubt.  Let  us  revert  for  a  moment 
to  the  language  of  the  contract.  Aft- 
er the  agreement  on  the  one  part  to 
sell,  and  upon  the  other  to  purchase, 
the  land  at  a  stipulated  price,  and 
for  the  giving  of  notes  for  the  de- 
ferred instalments  of  the  purchase 
money,  the  land  company's  under- 
taking to  make  conveyance  is  ex- 
pressed in  the  following  words : 

''In  consideration  of  said  pay- 
ments above  mentioned  the  vendor 
agrees  to  convey  to  purchaser  in  fee 
simple,  free  and' clear  of  all  encuni- 
brances,  the  following  described 
real  estate,  to  wit :  southeast  quar- 
ter of  section  No.  5  in  block  6,  Ran- 
dall county,  state  of  Texas,  U.  S.  A.'' 

"It  is  further  agreed  that  on  the 
date  of  the  last  payment  mentioned 
herein,  in  case  same  shall  have  been 
fully  paid,  purchaser  shall  have  a 
warranty  deed  to  the  above-de- 
scribed property,  together  with  an 
abstract  of  title  showing  title  clear 
and  free  from  all  encumbrances  in 
vendor;  said  abstract  to  be  approved 
by  Gustavus,  Bowman,  &  Jackson, 
of  Amarillo,  Texas,  and  when  so  ap- 
proved to  be  final  and  conclusive 
upon  the  purchaser,  and  his  money 
shall  be  due  and  payable ;  all  money 
paid  under  this  contract  to  be  re- 
turned if  warranty  deed  and  ab- 
stract are  not  furnished  as  herein 
provided." 


It  does  not  differ  materially  from 
the  ordinary  form  of  agreement  or 
bond  for  the  sale  of  land,  and  we  sel 
it  out  in  terms  only  to  make  clear 
the  applicability  of  the  authorities 
to  which  we  shall  soon  call  attention. 
It  is  a  well-settled  doctrine  in  equity 
that  the  effect  of  such  a  contract  is 
to  vest  the  purchaser  with  the  equit- 
able title  to  the  land  (so  far,  at 
least,  as  the  seller  is  able  to  pass 
such  title) ,  and  leave  the  seller  hold- 
ing the  legal  title  in  trust  for  the 
purchaser  to  be  conveyed  on  pay- 
ment of  the  price.  Until  both  par- 
ties are  prepared  to  complete  the 
transaction  the  unpaid  purchase 
money  in  the  buyer's  hands  in  his 
security  for  the  performance  of  the 
seller's  agreenoent  to  convey  to  him 
a  good  title,  while,  on  the  other 
hand,  the  legal  title  remaining  in 
the  seller  is  his  security  for  the 
payment  of  the  remainder  of  the 
price.  1  Pom.  Eq.  Jur.  8d  ed.  §  368. 
Conceiving  the  mutual  rights  of  a 
buyer  and  seller  under  a  contract 
for  conveyance,  this  court  has  had 
frequent  occasion  to  speak.  In 
School  Dist.  V.  Rogers,  8  Iowa,  316,. 
it  is  said :  "Where  it  is  made  to  ap- 
pear that  the  conveyance  [of  land] 
was  to  be  made  upon  the  payment  of 
the  purchase  money,  the  courts  re- 
gard the  two  acts  as  so  far  depend- 
ent that  it  is  held  that  to  entitle  the 
plaintiff  to  recover  he  must  show  a 
performance,  or  offer  to  perform 
the  contract  on  his  part,  unless  the 
defendant  has  waived  a  tender  of 
the  deed." 

And  it  was  held  that  in  an  action 
upon  a  note  given  for  the  purchase 
of  land,  where  the  seller  was  to 
make  conveyance  upon  payment  of 
such  note,  it  was  error  not  to  in- 
struct the  jury  to  that  effect.  See 
to  the  same  effect.  Fitch  v.  Casey,  2. 
G.  Greene,  307.  The  rule  is  restat- 
ed in  the  same  language  in  Berry- 
hill  V.  Byington,  10  Iowa,  223.  Even 
if  it  be  said  that  the  duty  to  convey 
or  offer  to  convey  is  not  technically 
a  condition  precedent,  the  cove- 
nants and  conditions  are  at  least  de- 
pendent and  mutual,  and  if  the  buy- 
er cannot  claim  his  deed  until  he  has. 
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paid  or  tendered  the  price,  neither 
can  the  seller  sue  for  the  money 
without  tendering  the  deed.  Barron 
V.  Easton,  3  Iowa,  76 ;  Lyon  v. 
O'Kell,  14  Iowa,  234 ;  Courtright  v. 
Deeds,  37  Iowa,  503;  Claude  v. 
Richardson,  127  Iowa,  623,  103  N. 
W.  991 ;  Sutton  v.  Griebel,  118  Iowa, 
78,  91  N.  W.  825.  Where  the  seller 
had  undertaken  to  furnish  title  sup- 
ported by  an  abstract  showing  it  to 
be  good,  the  performance  of  the 
covenant  was  held  to  be  a  condition 
precedent,  and  he  was  not  entitled 
to  recover  the  purchase  money  until 
he  had  complied  therewith.  Martin 
V.  Roberts,  127  Iowa,  220,  102  N. 
W.  1126.  In  American  Gas  &  Ven- 
tilation Mach.  Co.  V.  Wood,  43 
L.R.A.  465,  the  annotator,  distin- 
guishing between  cases  in  which  a 
promissory  note  and  a  contem- 
poraneous agreement  are  collateral 
and  independent,  and  those  in  which 
the  note  and  contemporaneous 
agreement  are  mutual  and  depend- 
ent, says,  in  substance,  that  the 
difference  is  that  in  the  former  it 


V.  Dawson,  1  Ind.  413;  Kelly  v. 
Webb,  27  Tex.  368;  Naftzger  v. 
Gregg,  3  Cal.  Unrep.  520,  31  Pac. 
612.  In  short,  as  between  the  par- 
ties to  the  contract,  it  is  perfectly 
clear  that  both  the  contracts  made, 
each  in  connection  with  or  in  con- 
sideration of  the  other,  are  to  be 
read  together  in  determining  the 
mutual  rights  of  such  parties,  and 
neither  can  recover  against  the  oth- 
er without  performance  or  tender 
of  performance  on  his  own  part  of 
their  mutual  covenants.  It  is  not  to 
be  denied  that,  if  a  note  so  made  is 
negotiable  in  form,  and  is  in  fact 
negotiated  before  due,  and  for 
value,  to  an  indorsee  who  receives  it 
without  notice  of  the  conditional 
character  of  the  promise  to  pay,  he 
will  be  protected  as  an  innocent  pur- 
chaser, and  may  enforce  collection 
of  the  note,  notwithstanding  the 
failure  of  the  payee  to  perform  his 
agreement  by  the  conveyance  of  the 
title.  But  it  is  very  difficult  to  un- 
derstand upon  what  theory  the  de- 
fendant in  this  case  can  bring  itself 


is  not  the  intent  of  the  parties  that  _  within  the  benefit  of  that  rule.    As 


the  performance  of  the  one  con- 
tract should  be  dependent  or  condi- 
tional upon  the  performance  of  the 
other.  Applying  this  rule,  the  same 
authority  classified  a  promissory 
note  given  for  the  purchase  of  land, 
and  tihe  payee's  promise  to  convey 
the  land  on  payment  of  the  note,  as 
mutual  and  dependent  agreements. 
Stating  the  rule  in  another  way,  it 
is  said  that  mutual  and  dependent 
agreemente  depend  upon  \yhether 
they  relate  to  the  same  subject- 
matter,  and  whether  it  was  the 
intent  that  the  performance  of 
both  should  be  simultaneous.  That 
contracts  like  tiiose  involved  in 
the  case  at  bar  fall  within 
this  class  is,  as  we  have  seen, 
thoroughly  well  settled  in  this  stete 
— ^a  position  which  has  the  support 
of  the  courte  generally.  Goodwin  v. 
Nickerson,  51  Cal.  166 ;  Mix  v.  Ells- 
worth, 5  Ind.  517;  Little  v.  Thurs- 
ton, 68  Me.  86;  Hoag  v.  Parr,  13 
Hun,  95 ;  Kessler  v.  Pruitt,  14  Idaho, 
175,  93  Pac.  965 ;  Sajrre  v.  Mohney, 
30  Or.  288,  47  Pac,  197 ;  McCuUoch 
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the  purchaser  of  the  note  and  the 
assignee  of  the  contemporaneous 
contract,  it  has  perfect  and  com- 
plete knowledge  of  the  contract  be- 
tween the  parties,  and  as  a  matter 
of  law  it  must  be  held  to  have  known 
and  understood  the  mutual  depend- 
ency of  the  maker's  agreement  to 
pay  on  the  payee's  agreement  to 
convey,  and  that  as  between  these 
parties  the  payee  could  not  enforce 
payment  without  proof  of  its  per- 
formance, or  of  its  readiness  and 
willingness  to  perform.  If  the  payee 
could  not  collect  the  note  without 
such  showing,  by  what  rule  or  upon 
what  principle  can  the  indorsee,  tak- 
ing the  paper  with  knowledge  of  the 
rights  and  equities  of  the  maker  as 
against  the  indorser,  hope  to  stand 
in  any  better  right?  Had  the  con- 
tract and  the  accompanying  note 
been  written  together,  both  upon 
the  same  sheet  of  paper,  and  in  that 
form  indorsed  and  delivered  to  the 
bank,  counsel  would  hardly  argue 
that  by  suing  upon  th^  note  alone  it 
could  exclude  the  defense  thereto 
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which  is  asserted  in  this  case,  and 
founded  upon  the  entire  agreement. 
See  Goodwin  v.  Nickerson,  supra. 
But  so  long  as  it  is  conceded,  as  it 
must  be,  that  the  note  was  but  a 
part  of  the  contract  and  that  de- 
fendant knew  the  fact,  it  is  perfect- 
ly immaterial  whether  it  was  writ- 
ten all  upon  the  same  sheet  or 
whether  the  mutual  and  dependent 
covenants  were  written  on  separate 
sheets.  It  is  scarcely  necessary  to 
cite  authorities  to  this  proposition, 
which  is  entirely  clear  upon  princi- 
ple, but  it  may  be  said  that  the 
proposition  is  directly  affirmed  in 
Thomas  v.  Page,  3  McLean,  167, 
Ped.  Cas.  No.  13,906,  where  it  was 
held  that  a  note,  though  absolute  in 
form,  may,  by  a  separate  agreement 
between  the  parties,  be  made  pay- 
able on  condition,  and,  in  the  hands 
of  an  assignee  or  indorsee  with 
knowledge  of  the  condition,  it  takes 
effect  the  same  as  between  the  orig- 
inal parties.  See  also  Sutton  v. 
Beckwith,  68  Mich.  303,  13  Am.  St. 
Rep.  344,  36  N.  W.  79.  We  con- 
clude, therefore,  that  defendant  was 
a  holder  of  the  note  and  of  the  con- 
temporaneous contract  between  the 
original  parties  charged  with  notice 
of  the  equities  in  favor  of  plaintiff. 
We  cannot  see  how  defendant's 
claim  of  having  advised  plaintiff  to 
take  these  notes  before  due,  giving 
other  notes  direct  to  itself,  and  then 
adopt  measures  to  compel  the  land 
company  to  make  the  title  to  the 
land,  materially  affects  the  relative 
rights  of  the  parties.  The  notes  in 
suit  were  not  due,  and,  as  we  have 
seen,  defendant  had  acquired  them 
with  knowledge  of  the  equities  in 
plaintiff's  favor,  and  the  latter  had 
the  right  against  either  or  both  to 
resist  payment  until  titie  to  the  land 
was  conveyed  or  tendered  to  him. 
To  have  acted  on  the  defendant's 
suggestion  would  have  been  to 
abandon  his  defense  against  the 
bank,  and  pay  their  claim  in  full, 
leaving  him  only  a  remedy  without 
value  against  the  bankrupt  payee. 
He  could  rightfully  insist  upon  the 
time  which  his  contract  gave  him 
for  the  payment  of  the  debt,  and 


rest  upon  his  right  to  demand  a  deed 
of  the  land  before  surrendering  his 
money  to  the  payee,  or  to  any  hold- 
er of  the  paper  receiving  it  with 
notice  of  the  facts.  This  is  not  say- 
ing that  the  defendant  bank,  by  tak- 
ing an  assignment  of  the  land  con- 
tract, bound  itself  to  perform  the 
agreement  to  convey,  or  that  plain- 
tiff could  maintain  an  affirmative 
action  against  it  for  specific  per- 
forijiance  of  such  contract.  It  is 
enough  to  say,  in  this  respect,  that 
by  taking  an  assignment  of  the  con- 
tract, thereby  acquiring  the  land 
company's  vendor's  lien,  it  became 
charged  with  knowledge  of  the 
plaintiff's  rights,  and  took  upon  it- 
self the  risk  of  the  consequences 
which  might  follow  if  its  assignor 
failed  to  convey  the  title,  if  it  had 
any.  True,  plaintiff  could  also  have 
sought  such  relief  when  his  notes 
became  due,  but  he  has  an  equal 
right,  having  tendered  performance 
on  his  part,  to  assume  a  purely  de- 
fensive attitude.  This  he  has  done, 
and  we  find  nothing  in  the  record 
indicating  any  waiver  of  such  right. 
The  authorities  cited  by  appellee  are 
almost  entirely  of  the  class  of  Mc- 
Night  V.  Parsons,  136  Iowa,  392,  22 
L.R.A.(N.S.)  718, 125  Am.  St.  Rep. 
265,  113  N.  W.  858,  15  Ann.  Cas. 
665,  to  the  effect  that  mere  knowl- 
edge by  an  indorsee  of  a  negotiable 
note  that  it  was  given  in  consider- 
ation of  an  executory  contract  of 
some  kind  is  not  sufficient  to  de- 
prive him  of  the  character  of  a  bona 
fide  holder;  but,  as  we  have  tried 
to  show,  this  proposition  is  not  at 
all  inconsistent  with  the  view  we 
have  expressed  of  the  effect  of  the 
knowledge  by  the  indorsee  that  the 
note  is  but  one  of  two  mutual  and 
dependent  agreements  between  the 
maker  and  the  payee,  neither  of 
which  may  be  enforced  without  per- 
formance of  the  other. 

There  was  no  apparent  lack  of 
diligence  on  the  part  of  plaintiff.  It 
is  shown  that  on  that  day  when  the 
note  matured  plaintiff  with  his 
counsel  went  to  the  defendant  bank, 
and,  having  tendered  full  payment, 
asked  that  title  to  the  land  for  which 
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the  notes  were  given  be  converted 
to  him.  The  bank  not  being  able  to 
comply  with  this  demand,  the  tender 
was  deposited,  as  we  have  already 
43een,  and  on  the  following  day 
plaintiff  appeared  with  his  counsel 
at  the  office  of  the  land  company, 
imd  there  demanded  a  conveyance 
in  accordance  with  the  contract,  and 
the  company  was  unable  to  comply. 
Foreclosure  proceedings,  by  which 
the  company  lost  what  title  it  had, 
were  begun  in  Texas  within  a  few 
days  thereafter.  Though  disputed, 
a  preponderance  of  the  evidence  is 
to  the  effect  that,  at  the  time  the 
tender  was  made,  the  bank  by  its 
officers  admitted  plaintiff's  right  to 
demand  conveyance  before  parting 
with  his  money;  but  such  admis- 
sion, if  made,  has  little,  if  any,  ma- 
terial effect  upon  the  rights  involved 
in  this  action,  such  rights  depend- 
ing, in  our  judgment,  upon  the 
effect  of  the  contract  between  plain- 
tiff and  the  land  company  Bnd  the 
mutual  and  dependent  conditions 
thereof,  with  knowledge  of  which 
the  defendants  received  the  notes. 

We  regard  it  clear  that  the  fact 
that  when  the  notes  were  received 
by  the  bank  the  conveyance  to  the 
plaintiff  by  the  land  company  was 
not  yet  due  does  not  avoid  the  effect 
of  the  rule  we  have  just  stated.  If 
this  were  a  case  of  mere  failure  of 
consideration,  arising  from  the  fail- 
ure of  the  payee  to  perform  a  col- 
lateral independent  contract,  there 
ivould  be  reason  for  the  other  con- 
clusion ;  but  in  cases  of  mutual  de- 
pendent agreements  each  party  se- 
cures himself  against  loss  from  fail- 
ure on  part  of  the  other,  by  a  con- 
tract which  requires  reciprocal  and 
simultaneous  performance  by  both. 
This  agreement  qualifies  and  con- 
ditions the  liability  of  the  parties, 
and  that  condition  inheres  in  and 
qualifies  the  obligation  of  each  from 
the  inception  of  the  contract  rela- 
tion, and  he  who  acquires  a  promis- 
ory  note  having  such  origin,  with 
knowledge  of  the  fact,  takes  it  sub- 
ject to  the  conditions  upon  which  it 
was  given.  In  the  language  of  the 
Jlifichigan  case  last  cited:     ''It  has 
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been  well  settled  in  thi»  case  and 
elsewhere  that  several  instruments 
made  at  one  and  the  same  time,  and 
having  relation  to  the  same  subject- 
matter,  must  be  taken  to  be  parts  of 
one  transaction  and  construed  to- 
gether for  the  purpose  of  showing 
the  true  contract  between  the  par- 
ties. ...  If  the  plaintiff  had 
been  a  good-faith  holder  of  the  note, 
with  no  knowledge  of  the  bond,  he 
would  have  been  entitled  to  recover, 
because  of  the  negotiable  form  of 
the  note.  But  if  he  purchased  the 
note  before  due,  and  before  the  time 
of  performance  stated  in  the  bond 
with  the  agreement  attached  to  it 
and  forming  a  part  of  the  contract, 
he  would  be  obliged,  under  the  law, 
to  take  the  note  as  qualified  and  con- 
trolled by  the  bond  or  agreement. 
And  if  he  saw  the  bond  before  he 
purchased  the  note,  and  was  ac- 
quainted with  its  relation  to  the 
note,  he  must  be  considered  as 
bound  by  it  the  same  as  if  it  had 
been  attached  to  the  note  or  written 
upon  the  same  piece  of  paper." 

See  also  Jacobs  v.  Mitchell,  46 
Ohio  St.  601,  22  N.  E.  768 ;  Brooke 
V.  Struthers,  110  Mich.  562,  35 
L.R.A.  536,  68  N.  W.  275 ;  National 
Hardware  Co.  v.  Sherwood,  165  Cal. 
1,  130  Pac.  883;  Consterdine  v. 
Moore,  65  Neb.  291,  101  Am.  St. 
Rep.  620,  91  N.  W.  899,  96  N.  W. 
1021;  Gamett  v.  Meyers,  65  Neb. 
280,  91  N.  W.  400,  94  N.  W.  803; 
Zebley  v.  Sears,  38  Iowa,  507. 

There  is  still  another  angle  f  rom^ 
which  this  feature  of  the  case  may| 
be  considered.  Defendant,  as  as-, 
signee  of  the  contract,  acquired  the 
vendor's  lien  held  by  the  land  com- 
pany to  secure  these  notes.  Let  us 
suppose  that,  instead  of  seeking  to 
recover  in  some  other  form  of  ac- 
tion, it  had  brought  suit  upon  the 
contract  alone  or  upon  the  contract 
together  with  the  notes,  and  plain- 
tiff had  appeared  thereto,  pleading 
his  tender  of  performance  and  the 
failure  of  both  the  defendant  and 
the  land  company  to  perform  the 
agreement  to  convey ;  could  the  bank 
in  such  proceeding  have  success-' 
fully  relied  on  its  claim,  being  an 
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innocent  holder  of  either  the  note  or 
contract?  '  If  not,  can  it,  by  ignor- 
ing the  contract  in  its  own  hands, 
escape  its  effect  by  suing  upon  the 
notes  alone?    We  think  not. 

II.  Neither  can  we  find  anything 
in  the  record  on  which  the  defend- 
ant can  base  a  plea  of  estoppel.  If 
plaintiff  declined  to  act  upon  de- 
fendant's advice  to  pay  the  notes, 
and  to  give  new  notes  direct  to  the 
bank,  and  take  his  chances  of  com- 
pelling the  land  company  to  give 
him  title  to  the  land,  he  was,  as  we 
have  before  said-,  entirely  within  his 
rights.  He  would  properly  plant 
himself  upon  the  terms  of  his  con- 
tract, and,  so  far  as  we  are  able  to 
discover,  he  complied  literally  with 
the  obligation  he  had  therein  as- 
sumed. The  situation  affords  no 
opportunity  for  the  application  of 
the  rule  that,  where  one  of  two  in- 
nocent persons  must  suffer,  the  loss 
must  be  borne  by  the  one  by  whose 
negligence  it  happened.  As  be- 
tween the  one  party  to  mutual  and 
dependent  agreements  who  prompt- 
ly tenders  full  performance  on  his 
part,  and  the  other  party  who  fails 
or  refuses  to  perform,  there  is  no 
equality  of  legal  or  equitable  merits, 
nor  does  the  indorsee  or  assignee  of 
the  party  in  default,  with  notice  of 
the  character  of  the  contract,  stand 
in  any  more  favorable  position  than 
his  indorser  or  assignor. 

III.  Appellant  argues  the  ques- 
tion whether  the  circumstances  in 
this  case  are  not  such  as  to  cast  up- 
on the  defendant  the  burden  of 
proof  that  it  is  a  purchaser  of  the 
notes  in  suit  in  good  faith,  for  value, 
and  in  the  due  course  of  business. 
The  point  thus  made  is,  in  substance, 
that,  the  land  company  having  en- 
tered into  this  contract  with  the 
agreement  that  upon  payment  of 
the  notes  it  would  convey  a  good 
title,  it  could  not,  without  breach  of 
faith,  put  the  note  upon  the  market 
and  expose  plaintiff  to  the  liability 
to  pay  them  to  innocent  holders, 
while  such  company  did  not  have  the 
title  which  it  agreed  to  convey,  and 
was  not  in  position  or  able  to  per- 
form such  agreement. 


As  we  have  reached  the  conclusion 
that  the  record  sufficiently  and  af- 
firmatively shows  the  defendant  to 
be  a  holder  of  the  paper  with  notice, 
it  is  unnecessary  to  extend  this 
opinion  for  the  consideration  of  the 
proposition  so  made.  That  the  ne- 
gotiation of  a  note  for  the  purpose 
of  depriving  a  maker  of  the  benefit 
of  a  good  defense,  or  the  putting  in 
circulation  of  a  note  without  being 
accompanied  by  a  contemporaneous 
agreement  affecting  the  maker's 
liability  on  such  paper,  may  be 
a  fraud,  has  been  often  held,  but 
whether  the  facts  of  this  case  bring 
it  within  the  rule  is  a  question 
which,  for  the  reasons  stated,  we  do 
not  determine. 

For  like  reasons,  we  pass  without 
consideration  the  question  whether 
the  writ  of  attachment  sued  out  by 
the  defendant  was  wrongful. 

IV.  This  case  as  originally 
brought  was  entitled  as  a  suit  in 
equity.  The  answer  and  cross  pe- 
tition or  counterclaim  were  en- 
titled in  like  manner.  In  each  plead- 
ing the  parties  ask  for  general 
equitable  relief.  The  issues  were 
tried  to  the  court  as  in  equity  with- 
out objection  on  either  side.  In  this 
court  the  appellee  raises  the  ques- 
tion that  the  issues  were  in  fact  not 
of  an  equitable  nature,  and  asks  to 
have  the  finding  below  treated  as 
the  verdict  of  a  jury.  It  has  been 
decided  too  often  to  be  longer  an 
open  question  that,  where  a  case  is 
brought  and  tried  as  a  suit  in  equity 

without  any  pb jec-  ^ppeai-tor-  of 
txon  thereto  m  the  action-rigriit  to 
lower  court,  such  '•«•*««*■«"• 
objection  will  not  be  considered  by 
this  court  upon  appeal.  Gate  City 
Land  Co.  v.  Heilman,  80  Iowa,  477, 
45  N.  W.  760 ;  Lough  v.  Estherville, 
122  Iowa,  479,  98  N.  W.  308;  Des 
Moines  Sav.  Bank  v.  Morgan  Jew- 
elry Co.  123  Iowa,  432,  99  N.  W. 
121;  Blondel  v.  Ohlman,  132  lowa^ 
257,  109  N.  W.  806;  Niemand  v. 
Seemann,  136  Iowa,  713,  114  N.  W- 
48 ;  Reiger  v.  Turley,  151  Iowa,  491, 
131  N.  W.  866.  It  is  not,  as  counsel 
seem  to  think,  a  question  of  juris- 
diction which  may  be  raised  at  any 
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time.  The  case  was  brought  in  the 
district  court^  and  the  district  court 
had  jurisdiction  of  the  parties  and 
of  the  subject-matter ;  whether  it  be 
triable  to  the  court  as  in  equity,  or 
to  a  jury  as  at  law,  is  merely  a  ques- 
tion as  to  the  manner  of  trial  and 
the  relief  which  may  be  adminis- 
tered. If  either  party  thinks  that 
the  case  should  be  docketed  for  trial 
in  equity  instead  of  at  law,  or  vice 
versa,  it  is  his  privilege  to  move  for 
such  order.  Failing  so  to  do,  ex- 
ception thereto  taken  on  appeal  is 

entitled  to  consid- 
eration. The  case 
must  be  treated  as 
one  in  equity,  and  the  trial  here  is 
de  novo. 

It  follows  that  the  decree  of  the 
District  Court  must  be  reversed,  the 
defendant's  counterclaim  dismissed, 
and  that  plaintiff  have  judgment  as 
prayed  in  his  petition.  The  cause 
will  be  remanded  to  the  District 
Court  for  the  entry  of  judgment  as 
herein  directed. 

Gaynor,  Ch.  J.,  and  Ladd,  Evans, 
Preston,  and  Stevens,  JJ.,   concur. 

Salinger,  J.,  dissenting: 

The  sole  question  is  whether  the 
majority  is  justified  in  holding  that 
the  facts  here  create  an  exception 
to  a  confessed  rule.  Hundreds  of 
cases  have  built  up  the  rule. 

In  McNight  v.  Parsons,  136  Iowa, 
at  page  392,  22  L.R.A.(N.S.)  718, 
125  Am.  St.  Rep.  265  (113  N.  W. 
S60,  16  Ann.  Cas.  665),  that  rule  is 
stated  as  follows:  ''The  courts 
<}uite  universally  hold  that  knowl- 
edge that  a  note  was  given  in  con- 
sideration of  the  executory  agree- 
ment or  contract  of  the  payee,  which 
has  not  been  performed,  will  not  de- 
prive the  indorsee  of  the  character 
of  a  bona  fide  holder,  unless  he  also 
has  notice  of  the  breach  of  that 
agreement  or  contract." 

The  collateral  agreement  in  the 
case  was  a  warranty  of  the  animal 
for  the  purchase  price  of  which  the 
note  was  given,  and  further  agree- 
ment by  the  seller  that  he  would  re- 
tain possession  of  the  animal  for 
several    months    and    do    certain 


things  to  enhance  its  value.  The 
agreement,  the  sale,  and  the  giving 
of  the  note  were  all  parts  of  the 
same  transaction. 

In  Jennings  v.  Todd,  118  Mo. 
296,  40  Am.  St.  Rep.  373,  24  S.  W. 
148,  all  the  papers  were  made  at  the 
same  time  and  related  to  the  same 
transaction.  The  collateral  agree- 
ment was  that  the  payee  was  to  do 
certain  things,  and  that  the  note 
should  not  be  paid  if  it  failed  to 
fulfil  any  part  of  this  agreement. 
Against  defense  to  the  note,  the 
court  said:  "We  think,  however, 
that  no  well-considered  case  can  be 
found  in  which  a  collateral,  contem- 
poraneous agreement,  providing 
that  the  note  should  not  be  paid  in 
the  event  that  an  executory  contract, 
which  was  the  consideration  of  the 
note,  should  not  be  performed,  has 
been  allowed  to  defeat  the  negoti- 
ability of  the  note  in  the  hands  of 
an  indorsee,  though  he  had  notice  of 
such  agreement." 

In  view  of  these,  it  will  sufiice  to 
cite  but  a  few  of  the  great  number 
of  cases  affirming  this  rule.  See 
Kinkel  v.  Harper,  7  Colo.  App.  45, 
42  Pac.  173 ;  Davis  v.  McCready,  17 
N.  Y.  230,  72  Am.  Dec.  461 ;  First 
Nat.  Bank  v.  Michael,  96  N.  C.  63, 
1  S.  E.  855;  Moyses  v.  Bell,  62 
Wash.  534,  114  Pac.  194;  Hakes  v. 
Thayer,  165  Mich.  476,  131  N.  W. 
174 ;  Houston  v.  Keith,  100  Miss.  83, 
56  So.  336 ;  Merchants'  &  P.  Bank  v. 
Penland,  101  Tenn.  445,  47  S.  W. 
693. 

The  contract  ifpon  the  execution 
of  which  the  notes  in  dispute  were 
given  recites  that  in  consideration 
of  the  payment  of  said  notes  the 
vendor  agrees  to  convey  certain 
lands  in  fee  simple,  free  and  clear  of 
all  encumbrances ;  that  when  all  the 
notes  have  been  fully  paid  a  war- 
ranty deed  shall  be  made  and  an  ab- 
stract furnished,  showing  title  free 
and  clear  from  all  encumbrances  in 
the  vendor ;  and  that  all  money  paid 
under  the  contract  is  to  be  returned 
if  warranty  deed  and  abstract  are 
not  furnished  as  provided  in  the 
contract.  As  I  experience  much 
difficulty    in    understanding    what 
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there  ifi  about  this  transaction  and 
collateral  agreement  to  justify  the 
majority  in  making  an  exception  of 
this  case,  I  shall  attempt  to  clarify 
myself  by  elimination,  by  pointing 
out  in  what  respects  the  situation 
here  does  not  work  an  exception. 
The  rule  applies  to  nothing  but  con- 
siderations formed  by  an  executory 
agreement.  Can  it  be  said  that  the 
contract  here  is  not  an  executory 
agreement?  It  is  so  manifest  that 
it  is  a  promise  not  yet  performed 
as  that  I  shall  assume  the  majority 
does  not  ground  its  opinion  upon  the 
claim  that  the  agreement  is  not 
executory.  Can  it  be  the  majority 
thinks  the  general  rule  does  not 
apply  because  the  promise  is  one  to 
convey  land?  I  can  scarcely  be- 
lieve so,  because  the  books  are  full 
of  cases  where  the  buyer  of  the  note 
was  protected,  though  the  consider- 
ation was  just  such  a  promise. 
American  Funding  Corp.  v.  Pen- 
nington, 107  Miss.  10,  64  So.  845; 
United  States  Nat.  Bank  v.  Floss, 
38  Or.  68,  84  Am.  St.  Rep.  752,  62 
Pac.  .751 ;  Merchants'  &  P.  Bank  v. 
Penland,  supra.  Is  its  reason  that 
the  contract  and  the  notes  here 
were  contemporaneously  made  and 
are  part  of  the  same  transaction? 
I  can  hardly  think  that  either,  be- 
cause that  was  the  situation  in  Mc- 
Night  V.  Parsons  and  in  Jennings  v. 
Todd,  supra,  and,  for  that  matter, 
in  practically  all  the  cases  wherein 
the  rule  was  applied.  Is  it  thought 
that  here  is  an  exception  because 
the  payee  promised  to  give  perfect 
title  as  soon  as  all  the  notes  were 
paid,  and  expressly  stated  what  the 
law  implies — ^that  he  would  convey 
when  all  the  notes  were  paid,  or  re- 
pay all  the  buyer  had  paid  if  there 
was  a  failure  to  give  such  title  after 
the  notes  were  paid?  Concede,  if 
you  please,  that  this  in  a  sense 
makes  an  interdependent  contract, 
and  involves  reciprocal  promises, 
and  still  the  case  remains  within  the 
rule.  Call  the  transaction  what  you 
will,  still  the  voice  of  authority  says 
such  interdependence  and  such 
reciprocal  promises  as  are  found 
here  do  not  affect  the  buyer  of  the 


notes.  These  reciprocal  promises 
create  an  adequate  consideration, 
but  have  no  other  effect  except  to 
assure  the  buyer  of  the  note  that  be 
is  to  be  paid  by  the  maker,  whether 
the  promise  to  the  maker  be  or  be 
not  kept.  It  absolves  him  from  in- 
quiry whether  the  payee  of  the  note 
will  perform  his  contract,  and  he 
may  assume  that  he  will.  Houston 
v.  Keith,  100  Miss.  83,  56  So.  336; 
Hakes  v.  Thayer,  165  Mich.  476, 131 
N.  W.  174;  Tiedeman,  Com.  Paper, 
§  300.  By  selling  the  note  the  mak- 
er declares  he  will  pay  it  to  the 
indorsee,  though  the  consideration 
should  fail  as  to  the  payee.  Siegd's 
Case,  131  HI.  570,  7  L.R.A.  537,  19 
Am.  St.  Rep.  51,  23  N.  E.  417 ;  Jen- 
nings V.  Todd,  supra.  In  White- 
head V.  Purdy,  172  Mich.  31, 137  N. 
W.  684,  there  were  reciprocal  prom- 
ises, and  tiiere  was  an  express  agree- 
ment that,  if  the  promise  was  not 
kept,  the  maker  of  the  note  should 
be  reimbursed  in  full.  The  note 
was  sold  to  one  who  had  full  knowl- 
edge of  this  agreement.  At  the  time 
of  the  sale  it  was  impossible  to  de- 
termine whether  the  contract  of  the 
payee  could  be  performed  as  was 
agreed.  But  a  verdict  for  plaintiff 
was  directed  because  the  case  pre* 
sented  no  more  than  that  the  mak- 
ers of  the  note  were  willing  to  giw 
it  to  secure  what  the  payee  promises 
in  reliance  upon  the  agreement  to 
indemnify  aqd  reimburse  them  for 
what  they  had  paid  on  their  note  if 
the  collateral  agreement  was  not 
kept.  And  see  Einkel  v.  Harper, 
supra;  Saddler  v.  White,  14  La. 
Ann.  173.  The  rule  was  applied  in 
Davis  V.  McCready,  17  N.  Y.  230, 
72  Am.  Dec.  461,  where  it  is  ex- 
pressly found  that  no  exception  is 
worked  because  the  consideration  is 
''founded  upon  reciprocal  promises 
of*  the  parties.^'  And  in  United 
States  Nat.  Bank  v.  Floss,  38  Or. 
68,  84  Am.  St.  Rep.  752,  62  Pac.  751, 
the  payee  stipulated  just  as  here,  to 
wit,  that  upon  payment  of  the  note 
at  maturity  he  would  convey  to  the 
maker  by  good  and  suiKcient  war- 
ranty deed.  In  Jennings  v.  Todd, 
supra,   the   note    collected   by  the 
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buyer  itself  recited  it  should  not  be 
paid  if  the  payee  did  not  fulfil  every 
requirement  of  the  collateral  con- 
tract. 

To  the  difference  between  these 
notes  and  what  the  law  terms  a  con- 
ditional note  I  shall  address  myself 
later.  All  that  it  is  necessary  •  to 
say  at  this  point  is  that  the  recip- 
rocal nature  of  the  engagements  can 
have  no  effect  here.  The  maker  was 
bound  to  pay  all  the  notes  before  he 
was  entitled  to  a  conveyance.  Al- 
though upon  payment  he  was  thus 
entitled,  he  could  not  defend  against 
either  note,  because  no  conveyance 
had  been  made,  for  the  self-evident 
reason  that  no  matter  how  recipro- 
cal the  promises  were,  as  payment 
must  precede  conveyance,  failure  to 
convey  was  no  reason  for  not  pay- 
ing. 

Such  agreements  create  a  condi- 
tion subsequent  which  cannot  af- 
fect the  buyer  of  the  note.  By  mak- 
ing a  negotiable  note  the  maker 
says,  in  effect :  If  anyone  shall  buy 
this  note,  let  him  be  advised  that  I 
have  confidence  the  payee  will  per- 
form the  agreement  for  which  I 
crave  the  note.  If  he  shall  fail^  I 
Mrill  obtain  redress  for  the  breach  of 
contract.    SiegeFs  Case,  supra. 

It  is  said  in  Jennings  v.  Todd, 
supra:  ''In  purchasing  such  note 
no  inquiry  as  to  the  consideration  is 
required.  If  a  failure  of  consider- 
ation occur,  the  maker  must  look  to 
the  payee  for  indemnity." 

And  in  Saddler  v.  White,  supra: 
** Anyone  having  sufiicient  confidence 
in  another  to  give  his  written  obli- 
^ration  for  something  to  be  given  or 
enjoyed  thereafter  is  at  liberty  to  do 
so,  and  the  maker  cannot  censure 
any  future  holder  .  .  .  for  hav- 
ing purchased  it,  and  for  seeking  to 
hold  him  liable,  for  it  was  the  faith 
of  the  maker  in  the  payee,  that  he 
i^ould  execute  his  promise  and  al- 
low no  obstacles  to  defeat  it,  that 
created  the  note  and  gave  currency 
to  it." 

Can  it  be  a  difference  is  found  be- 
cause the  buyer  of  the  notes  here 
"Was  advised  by  inspection  of  the 
contract  itself  that  it  was  what  it 


was  ?  Can  it  make  a  difference  how 
such  knowledge  is  acquired?  It 
seems  to  me  the  rule  must  be  the 
same,  whether  the  buyer  is  ad- 
vised of  the  existence  of  the  ex- 
ecutory contract  by  statement  on 
part  of  those  who  profess  to  know 
the  fact,  or  gets  his  information  by 
reading  the  contract  itself.  In  both 
cases  nothing  is  accomplished  ex- 
cept that  the  buyer  has.  notice  of  the 
agreement.  If  this  self-evident 
proposition  is  not  to  be  agreed  to, 
unless  supported  by  authority,  that 
is  not  lacking.  The  purchaser  of 
the  note  has  been  protected  where 
the  note  itself  advised  him  that  its 
consideration  was  an  executory  con- 
tract. Houston  V.  Keith,  supra; 
Moyses  v.  Bell,  62  Wash.  534,  114 
Pac.  193;  Henneberry  v.  Morse,  56 
111.  394.  In  Jennings  v.  Todd,  118 
Mo.  296,  40  Am.  St.  Rep.  373,  24  S. 
W.  148,  the  note  itself  recited  that  it 
should  not  be  paid  if  the  payee  did 
not  fulfil  every  requirement  of  the 
collateral  contract.  The  purchaser 
has  had  the  benefit  of  the  rule  where 
he  saw  a  recital  in  the  bond  itself 
of  what  consideration  it  was  given 
f  or.^  First  Nat.  Bank  v.  Michael,  96 
N.  C.  53, 1  S.  E.  855.  And  it  is  said 
in  Siegers  Case,  131  111.  570,  7 
L.R.A.  537,  19  Am.  St.  Rep.  51, 
23  N.  E.  417,  citing  Henneberry 
V.  Morse,  56  111.  394:  *The  most 
that  can  be  said  of  a  recital  in 
the  instrument  itself,  of  the  con- 
sideration upon  which  it  rests,  is 
that  the  indorsee,  taking  it  before 
maturity,  is  chargeable  with  notice 
of  the  recital." 

And  see  cases  in  notes  to  Kimpton 
V.  Studebaker,  125  Am.  St.  Rep.  185, 
14  Ann.  Cas.  1126. 

Every  factor  thus  far  considered 
was  present  in  the  cases  wherein 
knowledge  that  the  note  had  for  its 
consideration  an  executory  contract 
was  not  allowed  to  defeat  the  collec- 
tion of  the  note.  But  in  many  of 
these  cases  one  factor  was  absent 
that  is  present  here,  and  that  is  that 
the  buyer  of.  the  note  took  an  in- 
dorsement of  the  note,  and  also  took 
an  assignment  of  the  contract  itself 
as  further  security.  Now,  in  the  first 


9S4 


AMERICAN  LAW  BEPORTS,  ANNOTATED. 


[3  AX.R. 


place,  takin^r  poBsession  of  the  con- 
tract added  nothing  to  notice.  So 
far  as  the  general  rule  is  concerned, 
the  buyer  of  the  notes  was  as  much 
affected  by  obtaining  hearsay 
knowledge  that  the  executory  con- 
tract existed  as  he  would  be  by  see- 
ing it  in  the  contract  of  which  he 
took  possession.  The  majority  re- 
fers to  some  cases  to  the  effect  that 
when  a  note  and  mortgage  are  made 
contemporaneously  the  two  must  be 
construed  together,  and  that  in 
jurisdictions  where  a  note  secured 
by  mortgage  is  non-negotiable  the 
buyer  of  the  note  is  affected  by  con- 
ditions in  the  mortgage  which  limit 
the  obligation  of  the  note,  and  that, 
even  though  the  note  be  negotiable, 
such  conditions  in  the  mortgage 
may  be  used  in  defending  against 
the  note,  if  the  buyer  had  knowledge 
of  the  provisions  of  the  mortgage. 
See  Briggs  v.  Crawford,  162  Cal. 
124,  121  Pac.  381 ;  National  Hard- 
ware Co.  V.  Sherwood,  165  Cal.  1, 
130  Pac.  881 ;  Gamett  v.  Meyers,  65 
Neb.  280,  91  N.  W.  400,  94  N.  W. 
803 ;  Consterdine  v.  Moore,  65  Neb. 
291,  101  Am.  St.  Rep.  620,  91  N.  W. 
399,  96  N.  W.  1021;  Brooke  v. 
Struthers,  110  Mich.  562,  35  L.R.A. 
536,  68  N.  W.  272 ;  Jacobs  v.  Miteh- 
ell,  46  Ohio  St.  601,  22  N.  E,  768.  I 
concede  their  holdings,  but  chal- 
lenge their  applicability  here.  I  am 
in  no  doubt  that  one  who  buys  a  con- 
tract and  assumes  to  become  a  party 
to  it  is  bound  to  perform  it,  and  if 
failure  to  perform  causes  a  loss  to 
the  other  party,  he  may  offset  that 
loss  when  the  buyer  of  the  contract 
sues  upon  the  note  which  he  has 
bought,  though  he  also  bought  the 
contract,  which  is  the  consideration 
for  such  note.  The  trouble  lieS  with 
the  premise.  The  buyer  of  the  notes 
here  did  not  buy  the  contract.  He 
did  not  agree  to  become  a  party  to 
it.  He  did  not  assume  any  of  its 
obligations.  He  took  it  purely  as  an 
additional  security.  Such  taking 
does  not  change  the  rights  the  rule 
gives  him.  See  Moyses  v.  Bell,  62 
Wash.  534,  114  Pac.  193 ;  Kinkel  v. 
Harper,  7  Colo.  App.  45,  42  Pac. 
173.    As  well  say  that  if  a  bank 


takes  a  bond  as  a  collateral  to  the 
note  of  a  borrower,  and  has  it  in- 
dorsed for  that  purpose,  it  becomes 
obliged  to  pay  the  bond  if  the  maker 
fails  to  do  so.  Taking  an  indorse- 
ment of  the  note  gave  the  buyer  the 
right  to  collect  from  t^e  maker,  and, 
in  certain  contingencies,  from  the 
indorser.  When  it  took  an  assign- 
ment of  the  contract,  it  merely  ob- 
tained a  further  security,  consisting 
of  a  species  of  Hen  upon  the  interest 
both  parties  to  the  contract  had  in 
the  land  covered  by  the  contract. 
Instead  of  becoming  bound  by  the 
agreement  to  convey  good  title  to 
land,  the  transfer  of  the  contract 
worked  merely  that,  if  the  buyer  of 
the  notes  has  need  to  resort  to  the 
land,  he  might  resort  to  it,  that  in 
such  event  he  would  make  any  de- 
ficiency out  of  the  land  if  the  land 
was  worth  it,  and  the  title  of  either 
party  to  the  contract  was  good,  and 
if  there  was  no  deficiency,  or  if  it 
could  not  be  made  out  of  the  land, 
the  assignment  of  the  contract 
would  prove  to  be  no  additional  se- 
curity. It  was  never  before  held, 
and,  unless  it  be  done  here,  in  my 
opinion  never  will  be  held,  that  the 
general  rule  which  protects  the  buy- 
er of  the  note,  though  he  knew  its 
consideration  was  an  executory  con- 
tract, is  abrogated  because  the  buy- 
er takes  security  additional  to  what 
the  mere  signing  and  indorsing  of 
the  note  gave  him. 

I  have  no  complaint  to  make  of 
the  pronouncement  of  the  majority 
that,  where  a  note  is  conditional, 
whosoever  buys  it  with  knowledge 
of  the  condition  is  bound  by  that 
knowledge,  unless  that  this  is  so  is 
to  be  an  argument  for  holding  that 
the  notes  in  suit  here  are  condi- 
tional notes  within  the  meaning  of 
that  rule.  There  is  nothing  in 
Thomas  v.  Page,  3  McLean,  167, 
Fed.'Cas.  No.  13,906,  and  Sutton  v. 
Beckwith,  68  Mich.  303,  13  Am.  St. 
Rep.  344,  36  N.  W.  79,  the  only  cases 
cited  in  the  opinion  for  this  point, 
which  in  the  least  attempts  to  de- 
stroy the  general  rule  by  holding 
that  the  notes  here  are  conditional 
ones.    They  are  conditional  only  in 
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the  sense  that  paying  them  is  not 
the  end»  and  that  if,  after  payment 
is  made,  the  contract  is  breached, 
the  money  paid  onay  be  recovered 
back.  If  that  makes  the  notes  con- 
ditional in  such  sense  as  that 
knowledge  that  the  consideration  is 
an  executory  contract  affects  the 
buyer,  then  there  never  was  any 
substance  to  the  confessed  general 
rule.  Every  note  upheld  under  tiiat 
rule  was  in  that  sense  conditional. 
I  have  called  attention  to  a  number 
of  cases  wherein  collection  was  en- 
forced, though  the  very  note  stated 
that  payment  was  to  be  made  if  the 
payee  did  certain  things.  See 
Seigel,  C.  &  Co.  v.  Chicago  Trust  & 
Sav.  Bank,  131  111.  570,  7  L.R.A. 
537,  19  Am.  St.  Rep.  51,  23  N.  E. 
417;  State  Nat.  Bank  v.  Cason,  39 
La.  Ann.  865,  2  So.  881;  McCarty 
V.  Howell,  24  HI.  341 ;  First  Nat. 
Bank  v.  Michael,  96  N.  C.  53,  1  S. 
E.  855;  Davis  v.  McCready,  17  N. 
Y.  230,  72  Am.  Dec.  461 ;  Kinkel  v. 
Harper  and  Moyses  v.  Bell,  supra. 
A  conditional  note  which  one  hav- 
ing knowledge  of  the  condition  can- 
not enforce  is  one  wherein  the  con- 
dition makes  it  uncertain  whether 
the  note  can  ever  be  collected,  or 
when  the  obligation  to  pay  it  will 
mature.  Here,  there  is  no  un- 
certainty in  either  respect.  The 
only  uncertainty  is  whether,  after 
they  are  paid  on  the  day  they  come 
due,  the  original  payee  will  not 
create  a  right  to  reimburse  the  mak- 
er for  what  he  has  paid. 

The  transaction  at  bar  is  not 
against  public  policy.  Whitehead  v. 
Purdy,  172  Mich.  31, 137  N.  W.  684. 
The  enforcement  of  the  rule  is  a 
salutary  help  to  the  transaction  of 
business.  Jennings  v.  Todd,  118 
Mo.  296,  40  Am.  St.  Rep.  373,  24  S. 
W.  148.  That  is  why  the  "Bohe- 
mian  Oats'*  Cases  are  not  in  point. 
In  Merrill  v.  Hole,  85  Iowa,  at  pages 
71,  72,  52  N.  W.  5,  it  was  com- 
plained that  the  court  should  have 
met  a  claim  that  mere  notice  of 
what  the  consideration  was  would 
not  defeat  an  innocent  buyer,  and 
the  answer  was :  "There  is  no  claim 
that  mere  notice  that  the  consider- 
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ation  yfSiA  the  sale  of  oats  and  a 
bond  would  be  notice  of  want  or 
failure  of  consideration,  but  it  is 
that  notice  of  that  kind  of  sale  and 
bond  would  be,  because  of  their  be- 
ing illegal  and  void." 

In  other  words,  when  a  buyer 
knows  that  the  note  he  buys  rests 
upon  an  illegal  consideration,  he  is 
not  an  innocent  purchaser.  It  is  all 
met  by  the  elementary  proposition 
that  interchanges  of  agreements  are 
nothing  illegal,  and,  on  the  con- 
trary, are  a  valid  agreement  and 
consideration.  The  contract  in- 
volved in  this  case  is  not  "this  kind 
of  sale  and  bond."  It  is  one  which 
the  authorities  have  always  held 
not  to  affect  the  buyer.  And  it  is 
said  in  Hakes  v.  Thayer,  165  Mich. 
476,  131  N.  W.  174,  distinguishing 
Bohemian  Oats  Cases,  that  as  to  a 
contract  which  is  lawful  the  buyer 
of  the  note  need  not  inquire  "wheth- 
er the  seller  has  performed  his 
agreement,  or  will  be  able  to  per- 
form." 

As  to  numerous  cases  cited  by  the 
majority  in  support  of  the  fact  that 
the  notes  and  contract  were  mutual 
and  dependent  agreements,  that  it 
was  the  intent  that  performance  of 
both  should  be  simultaneous,  that  as 
between  buyer  and  seller  the  two 
things  are  interdependent,  and  that 
the  buyer  need  not  pay  unless  the 
seller  conveys,  I  submit  that  any 
reliance  upon  these  begs  the  whole 
question,  by  assuming,  against  the 
conceded  general  rule,  that,  because 
these  things  are  so  between  the 
original  parties  therefore  they  con- 
trol the  rights  of  one  who  buys  the 
notes. 

As  to  the  argument  that  the  buy- 
er of  the  note  would  have  been  sub- 
ject to  the  conditions  of  the  contract 
if  the  note  and  the  contract  had  been 
one  piece  of  paper,  and  that  paper 
had  been  indorsed,  answer  is  that 
the  papers  are  not  in  that  condition, 
and  consequently  were  not  indorsed 
while  in  that  form.  Another  an- 
swer is  that  in  the  supposed  case  the 
buyer  would  not  be  subjected  to  de- 
fenses because  he  had  knowledge 
that  the  obligation  rested  upon  an 
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executory  agreement,  and  such 
agreement  was  breached  by  the 
payee  of  the  notes,  but  because 
what  he  bought  was  non-negotiable, 
which,  as  a  very  necessary  conse- 
quence and  of  itself,  alone  explains 
why  in  the  supposed  case  the  buyer 
would  not  have  the  status  that  I 
think  he  should  have  in  this  case. 

It  seems  to  me  that  here  is  an- 
other instance  of  asserting  a  non- 
existent distinction  for  the  purpose 
of  abrogating  a  rule,  while  osten- 
sibly affirming  the  rule  that  nothing 
takes  this  case  out  of  the  confessed 
rule,  and  I  would  affirm. 

If  Zebley  v.  Sears,  38  Iowa,  507, 
is  opposed,  and  I  do  not  think  it  is, 
it  should  be  overruled,  and  the  Mc- 
Night  Case  does  in  effect  overrule  it. 

A  motion  to  amend  order  of  re- 
mand having  been  3ustained,  the 
following  Per  Curiam  response  was 
handed  down,  June  27,  1918  ( — 
Iowa  — ,  168  N.  W.  113)  : 

The  appellant's  motion  to  amend 
order  remanding  the  case  to  the 
trial  court,  with  direction  to  enter 
judgment  for  the  plaintiff,  is  sus- 
tained, in  part,  as  follows: 

Said  order  to  enter  judgment  as 
the  same  appears  in  the  final  clause 
of  the  opinion  as  heretofore  filed 
and  as  published  in  —  Iowa,  — , 
ante,  971,  165  N.  W.  599,  is  with- 
drawn, and  the  following  is  sub- 
stituted therefor: 

The  decree  of  the  District  Court 
is  reversed,  and  the  cause  remand- 
ed, with  direction  for  the  entry  of 
judgment  in  plaintiff's  favor  for  the 
recovery  of  the  amount  of  his  de- 
posit in  the  defendant  bank,  subject 
only  to  the  following  condition,  re- 
lating to  the  amount  thereby  and  to 
the  counterclaim  pleaded  by  said  de- 
fendant. It  being  claimed  by  the 
defendant  in  argument  that  plain- 
tiff has  acquired  from  another 
source  title  to  the  land  for  which 
the  promissory  notes  set  up  in  the 


counterclaim  were  given,  and  that 
he  has  acquired  such  title  at  a  cost 
or  expense  materially  less  than  the 
price  of  said  lahd  as  fixed  by 
the  contract  of  purchase  with  the 
American  &  Canadian  Land  Com- 
pany, which  contract,  together  with 
said  notes,  was  assigned  to  the 
plaintiff;  and  it  being  further 
claimed  that,  by  reason  of  his  ac- 
quirement of  the  outstanding  title  at 
a  reduced  price,  plaintiff's  loss  or 
damage  because  of  the  failure  of 
title  in  said  American  &  Canadian- 
Land  Company  has  been  lessened  in 
like  proportion,  and  that  his  recov- 
ery should  not  exceed  the  amount 
of  such  actual  damage ;  and  the  rec- 
ord before  this  court  not  clearly  or 
satisfactorily  showing  the  truth  as 
to  the  facts  so  asserted,  it  is  there- 
fore ordered  that  upon  the  remand 
of  this  cause  the  trial  court  shall 
proceed  to  ascertain  and  determine 
the  facts  with  reference  to  said 
claim,  and  if  it  be  found  that  plain- 
tiff has  acquired  such  title,  and  that 
the  cost  or  expense  of  procuring  the 
same,  together  with  the  amount  of 
the  payments,  if  any,  made  to  said 
American  &  Canadian  Land  Com- 
pany or  its  assignee  before  this  suit 
was  brought,  is  less  than  the  price 
agreed  to  be  paid  to  said  company, 
then  the  difference  so  ascertained 
shall  be  treated  and  applied  as  a 
credit  in  favor  of  the  defendant 
bank,  and  plaintiff's  recovery  upon 
his  deposit  account  shall  be  re- 
duced by  the  amount  of  such  credit. 
If,  however,  such  alleged  credit  is 
not  established  on  the  hearing,  then 
judgment  shall  be  entered  for  the 
plaintiff  for  the  amount  of  his  de- 
posit without  deduction.  At  the 
hearing  upon  said  question  of  fact 
the  parties,  if  so  advised,  may  offer 
additional  relevant  testimony,  but 
such  hearing  and  testimony  shall  be 
confined  and  limited  to  the  single 
question  herein  indicated. 
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It  is  a  well-settled  rule  that  knowl- 
edge by  the  purchaser  of  a  bill  or  note 
that  the  consideration  therefor  was 
an  executory  contract  does  not  pre- 
vent him  from  becoming  a  bona  fide 
holder  thereof  unless  there  has  been 
a  breach  of  the  contract  to  the  knowl- 
edge of  such  purchaser. 

United  States. — Arthurs  v.  Hart 
(1854)  17  How.  6,  15  L.  ed.  30. 

Arizona. — ^Phoenix  Safety  Invest.  Co. 
V.  Michaels  (1918)  —  Ariz.  — ,  176 
Pac.  587. 

California.  —  Splivallo  v.  Patten 
(1869)  38  Cal.  138,  99  Am.  Dec.  358; 
Flood  V.  Petry  (1913)  165  Cal.  309,  46 
L.R.A.(N.S.)  861,  132  Pac.  256. 

Colorado. — Kinkel  v.  Harper  (1895) 
7  Colo.  App.  46,  42  Pac.  173. 

Georgia. — ^Bank  of  Commerce  v. 
Barrett  (1868)  38  Ga.  126,  95  Am. 
Dec.  384;  Hudson  v.  Best  (1898)  104 
Ga.  131,  30  S.  E.  688 ;  Wilensky  v.  Mor- 
rison (1905)  122  Ga.  664,  50  S.  E. 
472;  Morrison  v.  Hart  (1905)  122  Ga. 
660,  50  S.  E.  471;  Simmons  v.  Council 
(1908)  5  Ga.  App.  386,  63  S.  E.  238; 
Brooks  V.  Floyd  (1913)  12  Ga.  App. 
530,  77  S.  E.  877;  Reese  v.  Citizens' 
Bank  (1918)  22  Ga.  App.  519,  96  S.  E. 
452;  Cosmopolitan  L.  Ins.  Co.  v.  Head 
(1919)  —  Ga.  App.  — ,  98  S.  E.  124. 

Illinois. — Siegel,  C.  &  Co.  v.  Chicago 
Trust  &  Sav.  Bank  (1890)  131  111.  569, 
7  L.R.A.  537,  19  Am.  St.  Rep.  51,  23 
N.  E.  417. 

Iowa.— McNight  v.  Parsons  (1907) 
136  Iowa,  390,  22  L.R.A.(N.S.)  718, 
125  Am.  St.  Rep.  265,  113  N.  W.  858, 
15  Ann.  Cas.  665. 

Louisiana.  —  Saddler  v.  White 
(1859)  14  La.  Ann.  173;  State  Nat. 
Bank  v.  Cason  (1887)  39  La.  Ann.  865, 
2  So.  881. 

Maine.— Adams  v.  Smith  (1853)  85 
He.  324. 

Maryland.  —  Black  v.  First  Nat. 
Bank  (1903)  96  Md.  399,  54  Atl.  88. 

Massachusetts.  —  Patten  v.  Gleason 
<1871)  106  Mass.  439. 

Michigan.  —  Miller  v.  Ottaway 
(1890)  81  Mich.  196,  8  L.R.A.  428,  21 


Am.  St.  Rep.  513,  45  N.  W.  665;  Hakes 
V.  Thayer  (1911)  165  Mich.  476,  131 
N.  W.  174;  Whitehead  v.  Purdy  (1912) 
172  Mich.  31,  137  N.  W.  684. 

Mississippi.  —  Houston  v.  Keith 
(1911)  100  Miss.  83,  56  So.  336. 

Missouri. — Jennings  v.  Todd  (1893) 
118  Mo.  296,  40  Am.  SJ;.  Rep.  373,  24 
S.  W.  148. 

Nebraska.— Rublee  v.  Davis  (1892) 
33  Neb.  779,  29  Am.  St.  Rep.  509,  51 
N.  W.  135. 

New  York.  —  Davis  v.  McCready 
(1858)  17  N.  Y.  230,  72  Am.  Dec.  461; 
Tradesmen's  Nat.  Bank  v.  Curtis 
(1901)  167  N.  Y.  194,  52  L.R.A.  430, 
60  N.  E.  429;  Mabie  v.  Johnson  (1876) 
8  Hun,  309. 

North  Carolina. — ^Bank  of  Sampson 
V.  Hatcher  (1909)  151  N.  C.  359,  134 
Am.  St.  Rep.  989,  66  S.  E.  808,  over- 
ruling Howard  v.  Kimball  (1871)  65 
N.  C.  175,  6  Am.  Rep.  739. 

Oklahoma. — ^Producers'  Nat.  Bank 
V.  Elrod  (1918)  —  Okla.  — ,  L.R.A. 
1918F,  1016,  173  Pac.  659. 

Oregon. — ^United  States  Nat.  Bank 
V.  Floss  (1900)  38  Or.  68,  84  Am.  St. 
Rep.  752,  62  Pac.  751. 

Pennsylvania.  —  Craig  v.  Sibbett 
(1850)  15  Pa.  238. 

Tennessee. — Fox  v.  Citizens'  Bank 
&  T.  Co.  —  Tenn.  — ,  35  L.R.A.  678, 
37  S.  W.  1102. 

Texas.  —  Adoue  v.  Tankersley 
(1894)  —  Tex.  Civ.  App.  — ,  28  S.  W. 
846.  • 

Wasliington.— Moyses  v.  Bell  (1911) 
62  Wash.  534,  114  Pac.  194. 

West  Virginia.— Dollar  Sav.  &  T. 
Co.  V.  Crawford  (1911)  69  W.  Va.  109, 
33  L.R.A.(N.S.)  587,  70  S.  E.  1089. 

Contra,  Thrall  v.  Horton  (1872)  44 
Vt.  386    (dictum). 

If  there  has  been  a  breach  to  the 
knowledge  of  the  purchaser,  he  is 
thereby  prevented  from  becoming  a 
bona  fide  holder. 

Arizona. — Phoenix  Safety  Invest. 
Co.  V.  Michaels  (1918)  —  Ariz.  — ,  176 
Pac.  587. 

California. — Russ   Lumber  &  •  Mill. 
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Co.  ▼.  MuBcnplabe  Land  ft  Water  Co. 
(1898)  120  Cal.  521,  65  Am.  St.  Bep. 
186,  52  Pac.  995. 

OoOTgio*  — —  'Motttgotncry  v.  Hmit 
(1893)  93  6a.  438,  21  S.  E.  59;  Wilson 
V.  Carter  (19(^8)  4  6a.  App.  349,  61 
S.  E.  494. 

nilnolA,  —  Bryant  ▼.  Sears  (1885) 
16  111.  288;  Henneberry  v.  Morse 
(1870)  56  111.  394;  Smith  v.  Munch 
(1886)  21  111.  App.  323. 

Midiisran*  —  Miller  v.  Ottaway 
(1890)  81  Mich.  196,  8  L.B.A.  428,  21 
Am.  St.  Bep.  513,  45  N.  W.  665. 

MisfloiirL  —  Wagner  v.  Diedrich 
(1872)  50  Mo.  484;  Jennings  v.  Todd 
(1893)  118  Mo.  296,  40  Am.  St.  Bep. 
373,  24  S.  W.  148. 

FennsylTania.  —  Bronson  v.  Silver- 
man (1874)  77  Pa.  94;  Detroit  Sav. 
Bank  v.  Towers  (1910)  42  Pa.  Super. 
Ct.  246. 

Tennessee. — Alderson  v.  Cheatham 
(1837)  10  Yerg.  304.  See  Ferriss  v. 
Tavel  (1888)  87  Tenn.  386,  8  L.B.A. 
414, 11  S.  W.  93. 

One  who  purchases  for  value  from 
a  vendor  the  obligation  of  his  vendee, 
and  obtains  the  latter's  promissory 
note  payable  to  himself  as  evidence  of 
such  obligation,  with  full  knowledge 
that  it  represents  the  final  payment  on 
the  purchase  price  of  land  which  he 
knows  the  vendor  has  conveyed  with 
covenants  of  warranty  and  against 
encumbrances,  that  he  knows  were 
broken  when  made,  takes  the  note  sub- 
ject to  the  right  of  the  maker  to  reduce 
the  amount  of  recovery  thereon  by  the 
amount  of  the  damages  sustained  by 
reason  of  the  partial  failure  of  consid- 
eration, brought  about  by  the  defects 
in  the  title.  Williams  v.  Neely  (1904) 
69  L.R.A.  232,  67  C.  C.  A.  171,  134 
Fed.  1. 

The  holding  that  the  purchaser  of 
a  note,  given  in  one  of  the  so-called 
Bohemian  oats  transactions,  or  a 
transaction  of  similar  kind,  is,  be- 
cause of  knowledge  of  this  fact,  pre- 
cluded from  becoming  a  bona  fide 
holder,  is  not  usually  regarded  as 
contrary  to  the  above  doctrine ;  for,  as 
stated  in  Hakes  v.  Thayer  (1911)  165 
Mich.  476,  131  N.  W.  174,  "knowledge 
of  those  contracts  or  bonds  was  knowl- 
edge of  fraud,  and  of  contracts  made 


in  violation  of  law,  and  against  pub- 
lic policy.''  Johnson  v.  First  Nat. 
Bank  (1887)  24  m.  App.  352;  Merrill 
V.  Hole  (1892)  86  Ivwa,  66,  BZ  N.  W. 
4;  Griffith  ▼.  Shipley  (1891)  74  Md. 
591,  14  LJtA.  405,  22  Atl.  1107;  Sut^ 
ton  V.  Beckwith  (1888)  68  Mich.  303, 
13  Am.  St.  Bep.  344,  36  N.  W.  79;  Mace 
V.  Kennedy  (1888)  68  Mich.  389,  36 
N.  W.  187;  McNamara  v.  Gargett 
(1888)  68  Mich.  454,  13  Am.  St.  Bep. 
355,  36  N.  W.  218;  Davis  v.  Seeley 
(1888)  71  Mich.  209,  30  N.  W.  901; 
Ward  V.  Doane  (1889)  77  Mich.  328, 
43  N.  W.  980;  Fink  v.  CThambera 
(1893)  95  Mich.  508,  55  N.  W.  375; 
Hakes  v.  Thayer  (1911)  165  Mith. 
476,  131  N.  W.  174;  Watson  v.  Blos- 
som (1888)  18  N.  Y.  S.  B.  726,  4  N.  Y. 
Supp.  489;  Farthing  v.  Dark  (1891) 
109  N.  C.  291,  13  S.  E.  918. 

The  court  in  ToDD  v.  State  Bank 
(reported  herewith)  ante,  971,  ad- 
mits the  general  rule,  but  holds  it  in- 
applicable where  "the  performance 
of  an  executory  agreement  is  a  con- 
dition precedent  to  the  right  of  the 
payee  to  demand  or  recover  payment." 
There  can  be  no  question  about  the 
correctness  of  the  court's  conclusion 
if  the  performance  of  the  executory 
agreement  is  a  condition  precedent  to 
the  right  of  the  payee  to  recover  on 
the  note,  and  this  is  brought  to  the 
knowledge  of  the  indorsee  before  he 
acquires  the  note.  The  question  arises 
over  the  correctness  of  holding  that 
under  the  contract  in  question  the  per- 
formance of  the  executory  agreement 
was  a  condition  precedent  to  the  mak- 
er's liability  on  the  note.  Where  the 
contract  provides  for  performance  by 
the  payee  upon  the  payment  of  the 
note,  or  at  the  maturity  of  the  note, 
there  is  reason  in  holding  that — at 
least,  as  against  the  payee — ^payment 
of  the  note  cannot  be  enforced  unless 
the  payee  is  ready  to  comply  with  his 
agreement.  And  the  holding  of  the 
court  in  the  reported  case  (Todd  v 
State  Bank),  that  this  defense  is  good 
as  against  an  indorsee  with  notice, 
finds  support  in  the  earlier  Iowa  case 
of  Zebley  v.  Sears  (1874)  38  Iowa, 
507,  where  the  purchaser  of  a  note, 
given  as  the  last  payment  for  land 
purchased    by   the   maker   from    the 
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payee,  who  knew  that  the  payee  had 
entered  into  a  written  contract  to  exe- 
cute a  deed  to  the  maker  for  the  land 
upon  the  payment  of  the  note,  and 
that  the  payee  was  a  married  man 
at  the  time  of  making  such  contract 
to  convey,  and  that  his  wife  had  not 
joined  him  in  such  contract  and  was 
then  living,  was  hel.d  not  to  occupy 
the  position  of  a  bona  fide  holder,  be- 
cause of  the  knowledge  of  such  fact. 
The  court  states  that  the  indorsee  of 
the  note  with  full  knowledge  of  the 
facts  out  of  which  this  equity  of  the 
maker  arises  can  occupy  no  better 
position  than  the  payee  thereof.  It  is 
also  stated  by  the  court  to  be  settled 
by  the  decisions  of  the  Iowa  court  that 
where  a  promissory  note  ''is  executed 
for  the  whole  or  a  part  of  the  purchase 
price  of  land,  which  is  to  be  conveyed 
upon  payment  of  such  note,  the  acts 
are  so  far  dependent  that  the  grantor 
cannot  recover  in  an  action  on  the 
note,  without  showing  a  performance 
on  his  part  by  the  tender  of  a  deed,  or 
an  offer  to  convey  upon  payment.*' 

The  purchaser  of  notes  given  by  the 
vendee  of  land,  and  expressed  on  their 
face  to  be  in  payment  "on  the  •  •  . 
tract  of  land,"  is  put  on  inquiry  and 
fixed  with  notice  of  the  terms  of  the 
contract,  and  where  this  provides  that 
the  vendor  shall  make  title  to  the  land 
upon  the  payment  of  the  purchase 
money,  the  right  to  collect  the  note 
is  defeated  by  failure  of  the  payee's 
title.  Howard  v.  Kimball  (1871)  65 
N.  C.  175,  6  Am.  Rep.  739.  The  court 
states  that  although  notice  that  the 
Tiotes  were  given  as  the  consideration 
for  the  land  sold  does  not  amount  to 
notice  of  a  defect  in  the  vendor's  ti- 
tle, it  does  amount  to  notice  of  the 
vendee's  equity,  provided  it  turns  out 
that  the  title  is  defective.  But  this 
case  has  been  disapproved  in  Bank  of 
Sampson  v.  Hatcher  (1909)  151  N.  C. 
359,  184  Am.  St.  Rep.  989,  66  S.  E.  308, 
where  the  court  states  that:  "An  ex- 
amination into  the  facts  of  that  case 
will  disclose  that  the  assignee  of  a 
note  which  expressed  upon  its  face 
that  it  was  given  as  purchase  money 
at  a  certain  tract  of  land  not  only  had 
actual  notice  of  the  defect  of  title,  at 
ihe  time  he  purchased,  but  he  had 


taken  a  deed  f6r  such  defective  title 
from  the  original  vendor,  and  held 
same,  to  be  conveyed  to  the  vendee 
when  the  note  was  paid.  The  case, 
therefore,  is  undoubtedly  well  decid- 
ed; but,  in  so  far  as  the  opinion  gives 
countenance  to  the  position  that  a  de- 
fect of  title  is  available  against  an 
indorsee  for  valu^  of  a  note  for  the 
purchase  money,  from  the  fact,  and 
from  that  alone,  that  the  note  on 
its  face  is  expressed  to  be  for 
the  purchase  money  of  land,  or  a 
given  tract  of  land,  the  case  is 
not  in  accord  with  the  better-con- 
sidered decisions.  As  an  authority 
for  such  a  position,  it  was  in  effect 
disapproved  by  a  subsequent  decision 
of  this  court,  in  First  Nat.  Bank  v. 
Michael  (1887)  96  N.  C.  53,  1  S.  E. 
855,  in  which  a  note  of  that  kind  was 
held  to  be  'negotiable;'  the  term  'nego- 
tiable' being  used  in  the  sense  that  an 
indorsee  for  value  without  notice,  ul- 
tra, became  the  owner  of  the  note, 
unaffected  by  the  equities  and  de- 
fenses existent  between  the  original 
parties  to  the  contract.'*  The  cases 
in  which  the  general  rule  has  been 
applied  have  not  given  much  consider- 
ation to  the  effect  upon  the  rule  of 
the  relative  time  of  performance  by 
the  parties.  In  Jennings  v.  Todd 
(1893)  118  Mo.  296,  40  Am.  St.  Rep. 
878,  24  S.  W.  148,  a  collateral  contem- 
poraneous agreement,  providing  that 
the  note  should  not  be  paid  in  the 
event  that  the  executory  contract, 
which  was  the  consideration  of  the 
note,  should  not  be  performed,  is  held 
not  to  prevent  an  indorsee  from  be- 
coming a  bona  fide  holder,  although 
he  had  notice  of  such  agreement,  the 
court  stating  that  in  purchasing  such 
a  note  no  inquiry  as  to  the  consider- 
ation is  required;  that  if  a  failure 
of  consideration  occurs,  the  maker 
must  look  to  the  payee  for  indemnity. 
Where  a  note  is  due  before  perform- 
ance of  his  executory  contract  by  the 
payee  is  due,  it  is  not  clear  how  even 
the  maker  can  defend  an  action  on  the 
note  at  its  maturity,  at  least,  not  un- 
less it  could  be  shown  that  it  would 
be  beyond  the  power  of  the  payee 
to  perform  when  his  performance  was 
due.  In  Siegel,  C.  ft  Go.  v.  Chicago 
Trust  ft  Sav.  Bank  (1890)  131  IlL  569, 
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7  L.R.A.  537,  19  Am.  St.  Rep.  51,  23 
N.  E.  417,  the  court  was  dealing  with 
a  case  in  which  the  note  matured  be- 
fore performance  by  the  payee  was 
due,  and  it  is  stated :  "Here,  the  money 
was  payable,  absolutely,  on  the  let 
day  of  July,  1887, — a  time  when  the 
contract  for  the  advertising  could  not 
have  been  completed.  If  the  instru- 
ment had  remained  the  property  of  the 
payee,  and  upon  its  maturity  and  per- 
formance to  that  time,  suit  had  been 
brought,  it  is  clear  that  no  plea  of  par- 
tial failure  of  consideration  could 
have  been  sustained,  for  the  reason 
that  the  entire  term  had  not  then  ex- 
pired. No  analysis  of  the  instrument 
itself  is  necessary.  The  most  careful 
examination  of  it  will  fail  to  disclose 
a  condition  precedent  to  the  payment 
of  the  money  at  the  time  stipulated. 
Nor  is  there  anything  in  the  recital  of 
the  consideration  to  put  the  indorsee 
upon  inquiry  at  the  time  the  indorse- 
ment was  made.  Indeed,  it  is  clear 
that  at  that  time  no  inquiry  would 
have  led  to  notice  that  Dalziel  would 
fail  to  Comply  with  his  contract  on  the 
16th  of  May  thereafter,  when  the  term 


was  to  commence.  All  that  the  re- 
citals would  give  notice  of  was  that 
the  note  was  given  in  consideration 
of  an  agreement  on  the  part  of  the 
payee  that  the  privilege  of  an  ad- 
vertisement named  should  be  enjoyed 
by  the  makers  for  three  months,  frcin 
May  15,  1887.  Giving  to  the  languag^e 
employed  its  broadest  possible  mean- 
ing, it  cannot  be  construed  as  notiee 
to  the  indorsee  of  the  future  breach 
of  the  contract  by  Dalziel«  The  pre- 
sumption of  law  would  be  that  the 
contract  would  be  carried  out  in  good 
faith  and  the  consideration  performod 
as  stipulated.  The  makers  had  put 
their  promissory  note  into  the  hands 
of  Dalziel  upon  an  expressed  consid- 
eration, which  they  were  thereafter 
to  receive,  and  for  the  performance  of 
which  they  had.  seen  fit  to  rely  upon 
the  undertaking  of  Dalziel,  and  wt 
are  aware  of  no  rule  by  -which  thej 
can  hold  this  indorsee  for  value,  be- 
fore due  and  before  the  time  of  per- 
formance was  to  begin,  chargeahle 
with  notice  that  the  promise  upoa 
which  the  makers  relied  would  not  be 
kept  and  performed."  W.  A.  E. 


IVA  THOMPSON 

V. 

CLARENCE  THOMPSON,  Appt. 

Michigan  Supreme  Court'— April  89  1919» 


(205  Mich.  124,  171  N.  W.  347.) 

Divorce  —  subjecting  wife  to  abuse  of  mother-in-law. 

1.  A  man's  insistence  that  his  wife  live  in  his  mother's  home  where  she 
is  subjected  to  abuse,  and  is  the  recipient  of  vile  epithets  from  his  mother, 
is  extreme  cruelty,  entitling  her  to  a  divorce,  although  the  mother's  home 
is  the  only  available  place  within  2  miles  of  his  work  and  living  at  that 
distance  from  his  work  would  make  its  successful  prosecution  impossible. 

[See  note  on  this  question  beginning  on  page  993.] 

elty  which  will  entitle  her  to  a  divorce. 
[See  9  R.  C.  L.  349.] 

—  alimony  —  amount. 


—  cruelty  —  failure  to  provide  proper 

home. 

2.  Ordinarily  the  refusal  or  inabil- 
ity of  a  man  to  provide  a  home  for  his 
wife  commensurate  with  her  ideas  of 
comfort  and  luxury  is  not  extreme  cru- 


3.  An  allowance  of  $900  as  per- 
manent alimony  to  a  wife  who  had  bo 
share  in  accumulating  her  hasbantfs 
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property  and  had  lived  with  him  but 
a  few  months  is  too  high,  when  his 
property  consists  of  an  interest  in  a 
heavily  mortgaged  farm  which,  ac- 
cording to  the  highest  estimate, 
amounts  to  only  $2,700. 

[See  1  R.  C.  L.  929  et  seq.] 


—  provisioii  for  child  —  discreticm  to 
enlarge. 

4.  A  provision  in  a  divorce  suit  for 
support  of  a  child  may  be  enlarged  in 
the  discretion  of  the  court  as  circum- 
stances alter. 

[See  9  R.  C.  L.  484.] 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Hillsdale 


County,  in  Chancery,  (Chester,  J.) 
divorce.    Modified  and  affirmed. 

Statement  by  Brooke,  J. : 

Plaintiff  and  defendant  at  the 
time  of  their  marriage  on  December 
8,  1915,  were  each  about  twenty- 
three  years  of  age.  Plaintiff  is  the 
daughter  of  a  farmer,  and  defendant 
is  a  farmer,  their  respective  places 
being  about  2  miles  distant  from 
each  other.  Defendant's  father  is 
dead,  and  defendant,  together  with 
one  of  his  brothers,  purchased  from 
the  administrator  of  his  father's  es- 
tate a  lOO-^tcre  farm  upon  which  his 
brother  lived.  Defendant  at  the 
time  of  the  marriage  lived  with  his 
mother  in  a  houaie  belonging  to  her 
near  the  farm  he  owned  jointly  with 
his  brother.  It  is  in  evidence  that 
the  parties  had  known  each  other 
for  some  five  years  prior  to  the  mar- 
riage, and  had  been  engaged  to  be 
married  for  upwards  of  one  year.  A 
child  was  bom  to  the  union  on  Jan- 
uary 26,  1916.  The  record  shows 
that  the  marriage  had  been  set  for 
a  date  nearly  a  year  before  it  ac- 
tually took  place,  but  because  of 
some  differences  which  arose  was 
not  then  consummated.  Some  time 
after  the  date  first  set  for  the  mar- 
riage the  parties  became  sexually  in- 
timate, and  as  a  result  the  plaintiff 
became  enceinte.  Plaintiff's  condi- 
tion becoming  apparent  to  her  fa- 
ther, he  interviewed  defendant,  and 
urged  him  to  make  such  tardy  rep- 
aration as  was  possible  to  his  daugh- 
ter through  a  belated  marriage. 
After  two  or  three  interviews  the 
father's  importunity  bore  fruit,  and 
the  parties  were  married  on  the  date 
above  specified.  They  spent  the 
night  of  their  wedding  day  with 
plaintiff's  parents,  and  on  the  next 
day  defendant  took  plaintiff  to  the 
home  of  his  mother. 


in  favor  of  plaintiff  in  a  suit  for  a 

A  perusal  of  this  record  convinces 
us  that  the  treatment  accorded  the 
Plaintiff  by  defendant's  mother  was 
abusive  and  contumelious  in  the 
highest  degree.  In  effect,  defend- 
ant's mother  charged  plaintiff  with 
being  a  prostitute,  ordered  her  from 
her  home,  and  asserted  that  no  Stiv- 
erson  (that  being  plaintiff's  maiden 
name)  should  ever  enter  her  house. 
After  a  three  days'  sojourn  plain- 
tiff's position  in  the  household  of 
her  husband's  mother  became  so  in- 
tolerable that  she  insisted  upon  re- 
turning to  the  home  of  her  parents, 
where  she  remained  a  few  days.  On 
two  other  occasions  between  the  date 
of  the  marriage  and  the  birth  of  her 
child,  plaintiff,  at  the  solicitation  of 
her  husband,  went  to  live  in  his 
mother's  house,  but  was  accorded  no 
better  treatment  than  upon  the  first 
attempt.  She  lived  with  her  husband 
in  his  mother's  house  for  about  a 
week  prior  to  the  birth  of  her  baby, 
during  a  time  when  the  mother  was 
absent,  with  fair  tranquillity.  Being 
advised  of  the  imminent  approach  of 
maternity,  the  husband,  at  her  re- 
quest, took  her  to  her  mother's  home 
on  the  morning  of  January  22d, 
where  the  baby  was  born  two  or 
three  hours  later.  Thereafter,  dur- 
ing her  confinement  in  bed  as  the 
result  of  parturition,  defendant 
visited  her  nearly  every  evening.  It 
is  in  evidence  that  the  husband  in- 
sisted that  she  should  return  with 
him  to  his  mother's  home,  but  after 
the  treatment  she  had  received  the 
wife  steadily  refused  to  accede  to 
his  demands,  and  urged  him  to  se- 
cure a  home  apart  from  that  of  his 
mother.  Shortly  after  plaintiff  was 
able  to  be  about,  her  mother  told  de- 
fendant that  if  he  could  not  take 
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proper  care  of  her  daughter  she  did 
not  desire  to  have  him  come  to  see 
her.  '*I  told  him  we  had  one  young 
one  by  him,  and  we  didn't  want  an- 
other one."  Thereafter,  and  for 
a  period  of  approximately  two 
months,  defendant  absented  himself 
entirely  from  his  wife  and  child; 
made  no  effort  to  see  tiiem,  to  pro- 
vide them  with  the  necessaries  of 
life,  or  to  arrange  a  home  for  them 
apart  from  that  of  his  mother. 
Plaintiff's  bill  was  filed  on  March 
24th.  Immediately  upon  service  of 
the  process  upon  him  defendant 
sought  a  conference  with  plaintiff 
and  tried  to  induce  her  to  return 
to  him,  stating  that  he  had  a  paper 
from  his  mother  to  the  effect  that 
if  he  and  his  wife  could  not  get 
along  together  she,  the  mother, 
would  leave.  Plaintiff  refused  to 
undertake  a  further  experiment  in 
the  desired  direction,  and  the  case 
proceeded  to  a  hearing  in  open 
court,  after  which  a  decree  of  di- 
vorce was  granted  plaintiff  with 
permanent  alimony  in  the  sum  of 
$900,  the  custody  of  the  infant  child, 
and  the  sum  of  $2.50  per  week  for 
the  support  of  the  child.  Defendant 
has  appealed,  and  in  this  court  urges 
that  the  court  below  was  in  error: 
First,  in  granting  a  decree  upon  the 
ground  of  extreme  cruelty ;  and,  sec- 
ond, in  fixing  the  amount  of  perma- 
nent alimony  at  so  high  a  figure. 

Messrs.  Paul  W.  Chase  and  Merton 
Fitzpatrick  for  appellant. 
Mr.  B.  D.  Chandler  for  appellee. 

Brooke,  J.,  delivered  the  opinion 
of  the  court: 

It  is  impossible  to  define  with  ac- 
curacy the  exact  meaning  of  the 
term,  "extreme  cruelty,"  as  used  in 
the  statute  which  provides  for  di- 
vorce upon  that,  among  other 
grounds.  We  have,  however,  held 
that  when  a  husband  imputes  a  lack 
of  chastity  to  his  wife,  she  being  a 
woman  of  character,  education,  and 
refinement,  a  case  for  divorce  on  the 
ground  of  extreme  cruelty  is  made 
out.  In  the  case  at  bar  the  evidence 
shows  that  the  defendant,  husband, 
aside  from  his  insistence  that  his 
wife  should  live  with  him  in  the 


home  of  his  mother  and  there  be 
subjected  to  attacks  of  the  most  bit- 
ter and  abusive  character  from  his 
mother,  treated  his  wife,  the  plain- 
tiff, with  uniform  kindness.  Plain- 
tiff's position  in  the  house  of  her 
husband's  mother  was  one  of  ex- 
treme delicacy.  Her  earlier  indiscre- 
tion had  rendered  her  peculiarly  vul- 
nerable to  attack.  Ordinarily  it  is 
the  duty  of  the  wife  to  follow  the 
husband  to  such  a  home  as  he  may 
choose  or  may  be  able  reasonably  to 
provide,  and  his  refusal  or  inability 
to  provide  a  hpme  commensurate 
with  the  ideas  of  comfort  and 
luxury  entertained 
by  his  wife  is  not  SJUft^ 
"extreme  cruelty,"  fctunre  to  »ro- 
and  constitutes  no  JiiSJ?'*'*' 
ground  for  divorce. 
It  is  in  evidence  that  there  was  no 
vacant  house  available  for  defend- 
ant's use  within  2  miles  of  the  farm 
where  he  worked,  and  that  it  was 
impossible  for  him  to  carry  on  his 
work  successfully  from  such  a  dis- 
tance, and  it  is  urged  in  his  behalf 
that  his  failure  to  comply  with 
plaintiff's  demands  should  not  be 
taken  as  evidence  of  his  lack  of  in- 
terest in  her  welfare,  and  much  less 
should  it  be  construed  as  such  an  act 
of  extreme  cruelty  as  would  warrant 
a  decree  of  divorce.  The  case  is  one 
of  peculiar  hardship.  Defendant's 
mother,  though  in  the  court  room 
during  the  hearing,  did  not  take  the 
stand  to  deny  the  accusations  made 
against  her  by  plaintiff.  The  learned 
circuit  judge  who 
saw  and  heard  the  ^fe  t^iSLe 
witnesses       readily  jj^other-ia 

granted    the    relief 
prayed.    We  have  concluded,  though 
with  some  hesitation,  not  to  disturb 
the  decree  in  this  regard. 

The  court  found  defendant's  net 
worth  to  be  approximately  the  sum 
of  $2,700,  and  awarded  the  plaintiff 
$900  as  permanent  alimony.  He 
likewise  allowed  the  sum  of  $100  for 
attorney's  fees.  Defendant's  assets 
consist  of  a  one-half  interest  in  the 
farm,  quite  heavily  mortgaged,  and 
a  one-third  interest  in  the  personal 
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property  used  upon  the  farm.  In 
computing  iheir  value  the  court  used 
the  highest  figures  given  by  any  wit- 
ness thereon.  We 
ZH^onu^"  think  the  allowance 

too  high.  It  should 
be  remembered  that  plaintiiF  has 
had  no  share  in  the  accumulation  of 
defendant's  property,  and  that  she 
lived  with  him  as  a  wife  less  than 
two  months.  True,  she  has  borne 
his  child,  but  the  decree  provides  for 
a  contribution  from  the  defendant 
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for  its  support,  which  provision,  as 
circumstances  alter,  may,  in  the  dis- 
cretion of  the  court, 
be     enlarged.      All  5K5SHSS."  '•' 
things     considered,  JJ^iV^e*"* 
we  believe  that  an 
allowance  of  $500  as  permanent  ali- 
mony is  equitable.     The  allowance 
for  attome3^s  fees  wiU  stand   as 
made,  and  neither  party  will  recover 
costs  in  this  court. 

As  so  modified,  the  decree  will 
stand  affirmed* 


ANNOTATION. 
Abate  by  relathret  of  other  spouse  as  cruelty  constituting  ground  for  divorce. 


Abuse  by  relatives  of  other  spouse, 
countenanced  by  such  other  spouse, 
may  be  cruelty  constituting  ground 
for  divorce.  Thompson  v.  Thompson 
(reported  herewith)  ante,  990;  Dakin 
V.  Dakin  (1901)  1  Neb.  (Unof.)  457, 
95  N.  W.  781. 

So,  such  abuse,  so  countenanced, 
may  be  cruel  and  inhuman  treatment 
constituting  ground  for  divorce  (Day 
V.  Day  (1892)  84  Iowa,  221,  50  N.  W. 
979) ;  or  may,  with  other  acts,  amount 
to  such  cruel  and  inhuman  treatment 
(Snyder  v.  Snyder  (1917)  98  Misc.  431, 
162  N.  Y.  Supp.  607).  So,  such  abuse, 
so  countenanced,  may  justify  a  divorce 
on  the  ground  of  cruel  and  inhuman 
treatment  and  personal  indignities, 
rendering  the  wife's  life  burdensome. 
Hall  V.  Hall  (1881)  9  Or.  452. 

It  will  be  seen  that  in  the  reported 
case  (Thompson  v.  Thompson)  the 
court,  with  some  hesitation,  affirms  a 
decree  of  divorce  granted  to  the  wife 
for  extreme  cruelty  where  the  hus- 
band insisted  that  she  should  live 
in  the  house  of  his  mother,  who  had 
abused  her,  called  her  a  prostitute, 
ordered  her  out,  and  made  her  sojourn 
there  intolerable. 

In  Dakin  v.  Dakin  (Neb.)  supra,  it 
was  held  that  a  husband  who  requires 
his  wife  to  live  with  his  mother,  re* 
fusing  to  provide  her  with  another 
home,  and  who  allows  the  mother  to 
assault  and  abuse  the  wife  and  to 
teach  her  child  bad  habits,  is  guilty 
of  cruelty  for  which  the  wife  is  en- 
titled to  a  divorce. 
3  A.L,R. — 63. 


The  failure  of  a  husband  to  protect 
his  wife  from  disdainful,  insulting, 
and  abusive  treatment  by  his  children 
of  a  former  marriage,  she  being  of 
nervous  temperament,  advanced  in 
years,  and  of  impaired  health,  was 
held  to  be  such  cruel  and  inhuman 
treatment  as  would  entitle  her  to 
divorce,  and  would  justify  her  in  leav- 
ing her  husband's  home,  in  Day  v.  Day 
(Iowa)  supra. 

It  is  held  in  Hall  v.  Hall  (Or.)  su- 
pra, that  a  husband  who,  in  disregard 
of  his  wife's  remonstrances  and  of  his 
antenuptial  promise  to  provide  for 
them  elsewhere,  continues  to  keep  at 
the  family  domicil  his  grown-up  chil- 
dren of  a  former  marriage,  who  ha- 
bitually treat  her  with  disrespect,  ap- 
ply coarse  and  degrading  epithets  to 
her,  and  one  of  whom,  on  one  occasion, 
actually  assaults  her  under  such  cir- 
cumstances as  cause  conviction  and 
punishment  therefor  in  a  criminal  ac- 
tion, and  who,  generally,  so  conduct 
themselves  toward  her  as  to  justify  a 
reasonable  apprehension  on  her  part 
of  danger  to  her  person  from  their 
violence  while  endeavoring  to  perform 
her  duties,  adopts  such  misconduct  as 
his  own,  and  must  be  held  responsible 
for  it  to  the  same  extent  as  if  it  were 
his  own,  in  a  suit  for  divorce,  brought 
against  him  by  his  wife  on  the  ground 
of  cruel  and  inhuman  treatment  and 
personal  indignities,  rendering  her 
life  burdensome. 

Under  the  New  York  statute,  pro- 
viding as  distinct  grounds  for  a  sepa- 


9d4 


AMERICAN  LAW  BEPORTS,  ANNOTATED. 


[3  A.L.R. 


ration,  "cruel  and  inhuman  treatment" 
and  "such  conduct''  as  may  render  it 
unsafe  and  improper"  for  the  defend* 
ant  to  cohabit  with  the  plaintiff,  the 
courts  at  first  considered  that  the  dis- 
tinct grounds  were  synonymous.    See 
Mason  v.  Mason   (1831)   1  Edw.  Ch. 
(N.  Y.)  278.    And  in  De  Meli  v.  De 
Meli  (1884)  67  How.  Pr.  (N.  Y.)  20, 
aflSrmed  in   (1890)   120  N.  Y.  485,  17 
Am.  St.  Rep.  652,  24  N.  E.  996,  where, 
among   the    facts,    it    appeared    that 
there   had   been   some  difference  be« 
tween   wife   and   mother-in-law,   who 
did  not  live  together,  in  which  the 
husband  had  taken  no  active  part,  it 
is  stated  that  the  cruel  and  inhuman 
treatment  "must  be  either  actual  per- 
sonal violence,  committed  with  danger 
to  life,  limb,  or  health,  or  there  must 
be  a  reasonable  apprehension  of  per- 
sonal violence,  arising  from  menaces 
or  threats  creating  a  reasonable  fear 
of  bodily  harm."    But  the  later  cases 
do  not  require  physical  violence,  or 
fear  of  it.    Thus  in  Snyder  v.  Snyder 
(1917)  98  Misc.  431,  162  N.  Y.  Supp. 
607,  the  plaintiff  was  held  entitled  to 
a  separation  for  cruel  and  inhuman 
treatment,  although  there  was  no  ac- 
tual violence  of  tongue  or  fist  by  the 
husband,  and  she  was  willing  to  live 
with    him    apart    from    his    mother, 
where  for.  several  years  the  husband 
was  without  employment  except  help- 
ing his  mother  in  her  business,  for 
which  she  allowed  him  and  his  wife 
and  child  to  live  in  her  home,  or  in 
other  houses  owned  by  her,  and  fur- 
nished them  with   food,   the   mother 
being   the   dominant   facto^.  in   their 
lives  and  the  real  head  of  tlieir  house- 
hold, and  the  plaintiff  being  subjected 
"by  the  mother  to  a  continuous  course 
of   unkind   treatment,   evidently   ani- 
mated by  that  dislike  and  a  desire  to 
break  up  the  little  family,  to  the  end 
that  the  mother  might  have  the  soi> 
to  herself."     The  defendant  knew  of 
this   treatment,   but  refused   to   live 
away  from  his  mother,  or  to  work, 
except,  ferjr  her,  and  he  supplied  his 
wife  with  no  necessities  except  food, 
and  refused  to  pay  the  doctor's  bill 
for  her  confinement,  and  she  herself 
earned  the  money  to  pay  the  hospital 
bill.     The  court  said:     "Defendant's 


counsel  earn^tly  urges  that  plaintiff 
has  not  brought  herself  within  the 
rule  laid  down  in  De  Meli  v.  De  Meli 
(N.  Y.)  supra,  and  other  decisions  of 
like  import.  This  may  be  so,  but  the 
later  cases  have  brought  the  doctrine 
to  rest  upon  a  rule  somewhat  less 
strict  and  more  humane  than  that  ear- 
lier announced.  'Cruel  and  inhuman 
treatment  does  not  necessarily  imply 
such  treatment  as  places  a  wife  in 
physical  fear  of  the  husband.  The 
conduct  of  the  husband  may  produce 
such  mental  agony  in  the  wife  as  to 
be  even  more  cruel  and  inhuman  than 
if  mere  physical  pain  had  been  in- 
flicted ;  and  where  the  conduct  of  the 
husband  toward  the  wife  is  of  this 
character,  it  is  certainly  cruel  and  in- 
human, and  justifies  the  court  in  free- 
ing her  from  the  necessity  of  submis- 
sion to  such  treatment.'  Eissam  v. 
Kissam  (1897)  21  App.  Div.  142,  and 
cases  cited  at  page  144,  47  N.  Y.  Supp. 
270." 

It  was  held  in  Hutchins  v.  Hutchins 
(1896)  93  Va,  68,  24  S.  E.  903,  that 
a  man  who  marries  a  woman  and 
sends  her  to  live  with  his  parents,  who 
taunt  her  with  vexatious  remarks,  cul- 
minating in  such  a  violent  physical 
attack  upon  her  by  his  mother  that 
she  requires  the  assistance  of  neigh- 
bors in  dressing  the  wounds,  in  con- 
sequence of  which  she  goes*  to  live 
with  friends,  was  guilty  of  cruelty, 
and,  was  not  entitled  to  a  divorce  on 
the  ground  of  desertion,  where,  dur- 
ing the  wife's  sojourn  with  his  par- 
ents, he  turns  a  deaf  ear  to  her  im- 
portunities for  a  different  home. 

In  reversing  a  judgment  granting 
the  husband  a  divorce  on  the  ground 
of  the  wife's  desertion,  the  court  said : 
"There  is  no  doubt  that  it  was  a  con- 
tentious household,  for  which  the 
mother  was  at  least  partly  to  blame, 
so  that  if  her  conduct  was  not  modi- 
fied there  could  be  no  happiness,  and 
this  the  husband  did  npt  undertake  to 
accomplish,  for  he  testified  thi^  he 
heard  both  sides  and  remaijEied  neu- 
tral, even  when  told  by  hie  wife  that 
his  mother  had  written  a  letter  to  a 
fortune  teller  in  which  the  wife  waa 
described  as  'a  bad,  wicked  woman.^ 
This  attitude  on  the  part  of  the  hus^ 
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band  is  not  perhaps  such  legal  cruel- 
ty that  it  would  justify  a  wife  in  leav- 
ing the  home,  but  there  is  a  species  of 
cruelty  which  cuts  deeper  than  a  blow 
or  the  lash,  and  that  is  the  weaken- 
ing of  a  husband's  loye  and  affection 
through  the  disparagement  of  the 
wife  by  the  husband's  mother,  and 
when  not  resented  by  him,  but  ap- 
parently sustained,  is  bound  fo  de- 
stroy the  happiness  of  the  home.  Un- 
der such  circumstances  it  is  his  duty 
to  remove  the  cause,  and  if  he  refuses 
it  is  a  potent  element  in  the  consider- 
ation of  the  questions  whether  he  did 
not  consent  to  the  separation,  and 
whether  he  made  a  bona  fide  effort  to 
induce  his  wife  to  return."  Fraser  v. 
Fraser  (1917)  87  N.  J.  Eq.  633,  L.R.A. 
1917F,  738,  101  Atl.  58. 

But  a  youth's  insolent  and  abusive 
conduct  toward  his  stepmother,  there 
being  mutual  antipathy  between  them, 
and  his  frustration  of  her  attempt  to 
return  to  the  husband's  domicil  after 
she  had  left  by  reason  of  his  refusal 
to  send  his  son  away  when  she  said 
that  one  of  them  must  go,  was  held 


to  be  no  ground  for  divorce,  on  the 
ground  of  cruelty,  where  the  husband 
neither  encouraged  nor  approved  of 
his  son's  conduct.  Nickerson  v.  Nick- 
erson  (1898)  34  Or.  1,  48  Pac.  423,  64 
Pac.  277. 

And  a  husband  was  held  not  guilty 
of  extreme  cruelty  so  as  to  warrant 
his  wife  in  deserting  him  because  her 
control  of  the  household  was  intruded 
upon  by  his  daughters  by  a  former 
marriage,  and  his  spinster  sister,  who 
lived  with  him,  where  the  wife  was 
not  without  fault  in  the  matter,  and 
the  husband  did  not  encourage  the 
interference  or  treat  her  with  any- 
thing resembling  cruelty.  Dummer  v. 
Dummer  (1898)  —  N.  J.  — ,  41  Atl. 
149,  where  the  case  appeared  to  be 
merely  one  of  an  inharmonious  house- 
hold, the  female  members  of  which, 
because  of  infirmities  of  temper,  took 
exceptions  to  acts  of  each  other  which 
ordinarily  would  be  regarded  as  unob- 
jectionable. Marshak  ▼.  Marshak 
(1914)  115  Ark.  51,  L.R.A.1915E,  161, 
170  S.  W.  567,  Ann.  Gas.  1916E,  206. 

B.  B.4^. 


JOHN  READ  MINER,  PMF,  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

United  States  Circuit  Court  of  Aitpealn,  Third  Circuit ^  August  27,   1917. 

(167  C.  C.  A.  48,  244  Fed.  422.) 

Criminal  law  —  postponing  Mntence  —  efFect  on  jurisdiction^ 

1.  The  ^ect  of  orders  postponing  sentence  under  a  conviction  from 
term  to  term,  upon  the  jurisdiction  of  the  court  to  impose  such  sentence, 
depends  upon  the  validity  or  invalidity  of  the  orders. 

[See  note  on  this  question  beginning  on  page  1003.] 


—  functions  of  departments  of  gov- 
ernment. 

2.  The  penalty  for  a  crime  is  a  mat- 
ter within  the  legislative  department 
of  the  government,  the  imposition  of 
the  penalty  by  sentence  is  the  func- 
tion of  the  judicial  department,  to  be 
performed  as  prescribed,  and  relief 
therefrom  by  pardon  is  exclusively 
within  the  executive  department. 

[See  6  R.  C.  L.  149;  8  R.  C.  L.  272.] 

— -  suspension  of  sentence  —  validiiy« 

3.  An  order  of  suspension  of  sen^ 


tence  or  of  the  imposition  of  sentence, 
in  the  exercise  of  a  power  of  pardon 
or  parole  not  possessed  by  the  court 
is  invalid, 

[See  8  R.  C.  L.  237,  248.] 

^-  postponing  sentence  for  purpose  of 
justice. 

4.  If  the  court's  purpose  in  postpon- 
ing the  imposition  of  sentence  upon  a 
convict  is  incident  to  the  administra- 
tion of  justice  witifiin  its  conceded 
powers,  and  its  orders  postponing  sen- 
tence are  unconditional  and  to  definite 
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periods,  the  jurisdiction  of  the  court 
finally  to  impose  sentence  is  not  af- 
fected. 

[See  8  R.  C.  L.  249.] 

—  application  of  accused. 

5.  Orders  postponing  sentence  from 
term  to  term  upon  application  of  ac- 
cused, and  upon  his  giving  recog- 
nizance upon  reasons  which,  though 
not  appearing,  cannot  be  assumed  to 
be   unsubstantial,   do   not   affect   the 


jurisdiction  of  the  court  finally  to  im- 
pose sentence. 

[See  8  R.  G.  L.  250.] 

Appeal  —  assonption  as  to  proctdm 
6.  The  appellate  court  must  assume 
that  orders  postponing  sentence  of  a 
convict  were  for  a  lawful  puipoMin 
the  orderly  progress  of  the  case,  in 
the  absence  of  anything  in  the  record 
to  the  contrary. 
[See  8  R.  C.  L.  252.] 


Error  to  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania  (Orr,  District  Judge)  to  review  a  judgment  impos- 
ing a  sentence  upon  defendant's  pleading  guilty  to  an  indictment  charging 
him  with  unlawfully  making  a  fraudulent  report  of  a  banking  association 
in  violation  of  statute.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Buffington,  McPher-     18  Am.  Dec.  404 ;  Clark  v.  Allen,  114 


son,  and  Woolley,  Circuit  Judges. 

Messrs.  Thomson  &  Bradshaw  and 
George  C.  Bradshaw,  for  plaintiff  in 
error : 

The  United  States  courts  are  with- 
out power  to  suspend  sentence. 

Ex  parte  United  States,  242  U.  S. 
27,  61  L.  ed.  129,  L.R.A.1917E,  1178, 
37  Sup.  Ct.  Rep.  72,  Ann.  Cas.  1917B, 
355. 

In  jurisdictions  where  the  right  of 
the  court  to  suspend  sentence  is  de- 
nied, where  the  defendant  is  set  at 
liberty  upon  an  indefinite  suspension, 
he  cannot  be  further  proceeded 
against,  and,  if  rearrested,  is  entitled 
to  discharge. 

State  ex  rel.  Dawson  v.  Sapp,  87 
Kan.  740,  42  L.R.A.(N.S.)  249,  125 
Pac.  78;  Grundel  v.  People,  33  Colo. 
191,  108  Am.  St.  Rep.  75,  79  Pac.  1022; 
Re  Flint,  25  Utah,  338,  95  Am.  St.  Rep. 
853,  71  Pac.  581 ;  People  ex  rel.  Boen- 
ert  V.  Barrett,  202  111.  287,  63  L.R.A. 
82,  95  Am.  St.  Rep.  230,  67  N.  E.  23; 
People  ex  rel.  Smith  v.  Allen,  155  111. 
61,  41  L.R.A.  473,  39  N.  E.  568;  United 
States  V.  Wilson,  46  Fed.  748;  SUte  v. 
Hockett,  129  Mo.  App.  639,  108  S.  W. 
599;  People  ex  rel.  Powers  v.  Shat- 
tuck,  274  111.  491,  113  N.  E.  921. 

Messrs.  Neil  W.  McGill  and  E.  Low- 
ry  Humes,  for  defendant  in  error: 

It  was  not  only  within  the  power 
of  the  court  to  impose  sentence  at  a 
subsequent  term,  but  it  was  the  duty 
of  the  court  then  to  impose  sentence. 

Ex  parte  United  States,  242  U.  S. 
27,  61  L.  ed.  129,  L.R.A,1917E,  1178, 
87  Sup.  Ct.  Rep.  72,  Ann.  Cas.  1917B, 
865;  12  Cyc.  772;  Clark,  Crim.  Proc. 
p.  496;  State  v.  Guild,  10  N.  J.  L.  163, 


Fed.  374;  Morgan  v.  Adams,  141 CC 
A.  475,  226  Fed.  719. 

Woolley,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

John  Read  Miner  was  indicted  for 
violating  §  5209,  Revised  Statutes 
(Comp.  Stat.  1916,  §  9772).  On 
March  11, 1915,  he  entered  a  pleaof 
guilty.  Sentence  was  deferred  to 
May  1,  1915.  Thereafter  sentence 
was  postponed  on  the  application  of 
the  defendant,  from  term  to  tern. 
for  three  terms,  recosrnizance  being 
required  and  given  at  each  term  for 
his  appearance  at  the  next.  On 
January  15,  1917,  he  was  called  for 
sentence.  In  response,  he  filed  i 
motion  in  arrest  of  judgment  Up- 
on its  denial,  s^itence  was  imposed. 
He  now  brings  this  writ  and  rates 
the  question  whether  the  court,  I? 
failing  to  impose  sentence  at  tke 
trial  term,  lost  jurisdiction  to  im- 
pose sentence,  at  a  later  term. 

In  support  of  his  contention  tint 
the  postponement  of  sentence  be- 
yond the  trial  term,  though  on  te 
motion,  deprived  the  court  of  juib- 
diction  to  impose  sentence  upon  bim 
at  any  other  term,  the  defendiJit 
cites,  for  authority,  Ex  parte  Unit- 
ed States,  242  U.  S.  27,  61  L.  ed.  12S. 
L.R.A.1917E,  1178,  37  Sup.  a  M 
72,  Ann.  Cas.  1917B,  356,  and 
numerous  state  decisions,  holdinf 
that  a  court  is  without  power  to  s^ 
pend  a  sentence  once  imposed,  and 
similarly  is  without  power  to  suj- 
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pend  the  imposition  of  sentence, 
conditioned,  in  either  instance,  upon 
the  good  behavior  of  the  prisoner, 
or  upon  the  future  attitude  of  the 
court  toward  him.  These  decisions 
are  based  upon  the  principle  that 
tiie  penalty  for  a  crime  is  a  matter 
within  the  legislative  department  of 
the  government,  the  imposition  of 

the  penalty  by  sen- 
tence is  the  func- 
tion of  the  judicial 
department,  to  be 
performed  as  prescribed,  and  re- 
lief therefrom  by  pardon  is  ex- 
clusively within  the  executive  de- 
partment. This  principle,  of  course, 
is  not  open  to  dispute.  The  ques- 
tions are.  When  is  the  principle  in- 
vaded? and.  What  is  the  effect  of 
its  invasion  upon  the  further  juris- 
diction of  the  court  over  an  of- 
fender? 

It  is  now  very  generally  held  that 
the  principle  is  invaded  when  a 
court,  by  an  act  done  either  before 
sentence  or  after,  attempts  to  par- 
don a  convict,  or  to  parole  him 
when  it  is  not  vested  with  power  of 
parole,  or  to  parole  him  in  a  man- 
ner different  from  that  provided  by 
law.  That  such  an  act  is  beyond 
the  jurisdiction  of  a  Federal  court, 
and  therefore  invalid,  has  lately 
been  decided  by  the  Supreme  Court 
in  Ex  parte  United  States.  There 
the  prisoner  had  been  convicted, 
and  sentence  had  been  imposed. 
The  court  tiien  ordered  ''that  the 
execution  of  the  sentence  be,  and  it 
is  hereby,  suspended  during  the 
Bfood  behavior  of  the  defendant,  and 
lor  the  purpose  of  this  case  the 
term  of  this  court  is  kept  open  for 
Ive  years."  The  Supreme  Court 
iield  the  order  invalid,  and  directed 
:hat  it  be  vacated. 

While  it  is  no  longer  questioned 
Jiat  an  order  of  suspension,  either 

of  sentence  or  of 
the  imposition  of 
sttitence,  in  l^e  ex- 
ercise of  a  power  of  pardon  or 
)aroIe  not  possessed  by  a  court,  is 
nvalid,  the  courts  are  divided  upon 
;he  question  of  the  legal  effect  of 
(uch  an  invalid  order  upon  the  con- 


-aiispeiiBloii 
rmlldlty. 


tinued  jurisdiction  of  a  court  to  im- 
pose or  enforce  a  sentence  after  the 
term,  some  holding  that  jurisdic- 
tion is  lost  by  the  illegal  act,  others 
that  it  is  retained. 

In  State  ex  rel.  Dawson  v.  Sapp, 
87  Kan.  740,  42  L.R.A.(N.S.)  249, 
125  Pac.  78,  the  court  recognized  the 
general  rule  that,  where  a  verdict  or 
plea  of  guilty  is  final,  a  court  has 
no  discretion,  as  a  disciplinary 
measure,  to  suspend  the  imposition 
of  sentence,  and  held  that  the  legal 
effect  of  the  exercise  of  such  discre- 
tion by  suspending  the  imposition  of 
a  sentence,  indefinitely  or  condi- 
tionally, is  to  deprive  the  court  of 
jurisdiction  to  impose  sentence  at  a 
later  term.  Other  courts  have  held 
the  same  view  with  reference  to 
sentences  imposed  and  conditionally 
suspended.  United  States  v.  Wil- 
son (C.  C.)  46  Fed.  748;  Ex  parte 
Clendenning,  22  Okla.  108,  19 
L.R.A.  (N.S.)  1041, 132  Am.  St.  Rep. 
628,  97  Pac.  650;  Re  Peterson,  19 
Idaho,  433,  33  L.R.A.(N.S.)  1067, 
113  Pac.  729;  Re  Strickler,  51  Kan. 
700,  33  Pac.  620 ;  Gray  v.  State,  107 
Ind.  177,  8  N.  E.  16;  Com.  v.  Ma- 
loney,  145  Mass.  205,  13  N.  E.  482 ; 
Weaver  v.  People,  33  Mich.  296,  1 
Am.  Crim.  Rep.  552;  Grundel  v. 
People,  33  Colo.  191,  108  Am.  St. 
Rep.  75,  79  Pac.  1022 ;  Re  Flint,  25 
Utah,  338,  95  Am.  St.  Rep.  853,  71 
Pac.  531;  People  ex  rel.  Smith  v. 
Allen,  155  111.  61,  41  L.R.A.  473,  39 
N.  E.  568;  People  ex  rel.  Boenert  v. 
Barrett,  202  111.  287,  63  L.R.A.  82, 
95  Am.  St.  Rep.  280,  67  N.  E.  23; 
State  V.  Hockett,  129  Mo.  App.  639, 
108  S.  W.  599;  Re  Beck,  63  Kan. 
57,  64  Pac.  971. 

Opposed  to  this  line  of  cases  is 
another,  in  which  the  validity  of  an 
order  conditionally  postponing  or 
suspending  sentence  is  similarly 
recognized,  but  an  opposite  view  of 
its  effect  upon  the  court's  jurisdic- 
tion is  entertained.  In  these  cases 
it  is  hdd,  in  effect,  that  the  order, 
being  illegal,  is  so  not  because  it  is 
irregular  or  technically  defective, 
but  because  it  is  beyond  the  power 
of  the  court,  and  being  for  that  rea- 
son void,  the  conviction  or  sentence 
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stands  unaffected  by  the  order,  and 
is  enforceable  by  the  court  at  any 
time  after  the  term,  and  until  the 
convict  has  suffered  the  penalties 
the  law  imposes.  Morgan  v.  Adams, 
141  C.  C.  A.  475,  226  Fed.  719 ;  State 
V.  Abbott,  87  S.  C.  466,  33  L.R.A. 
(N.S.)  112,  70  S.  E.  6,  Ann.  Gas. 
1912B,  1189;  State  v.  Drew,  75  N. 
H.  402,  74  Atl.  875;  Sylvester  v. 
State,  65  N.  H.  193,  20  Atl.  954; 
State  V.  Hatley,  110  N.  C.  522, 14  S. 
E.  751 ;  State  v.  Whitt,  117  N.  C. 
804,  23  S.  E.  452;  Tanner  v.  Wig- 
gins, 54  Fla.  203,  45  So.  459,  14 
Ann.  Gas.  718 ;  Fuller  v.  State,  100 
Miss.  811,  39  L.R.A.(N.S.)  247,  57 
So.  806,  Ann.  Gas.  1914A,  98. 

From  this  brief  survey  of  the 
cases,  it  is  pertinent  to  note  that  the 
question  before  us  as  to  the  juris- 
dictional effect  of  the  court's  orders 

-po.tpo.tn«  postponing  sentence 
■entenoe— effect  from  term  to  term 
•o  j«ri.diction.     .g  controlled  by  the 

validity  or  invalidity  of  the  orders, 
and  the  validity  of  the  orders  is  de- 
termined by  their  character  and 
purpose.  If,  in  this  case,  the  pur- 
pose of  the  district  court  in  post- 
poning sentence  was  to  pardon  or 
parole  the  defendant,  then  we  have 
to  decide  whether  the  court  had 
jurisdiction  to  impose  a  sentence  at 
a  later  term.  If,  on  the  other  hand, 
the  court's  purpose  was  incident  to 
the  administration  of  justice  within 
its  conceded  powers,  and  its  orders 
postponing  sentence  were  uncondi- 
tional and  to  definite  periods,  then 
we  have  no  jurisdictional  question 

before  us,  for  all 
courts  agree  that  in 
such  a  case  juris- 
diction to  impose 
sentence  at  a  term  after  the  trial 
term  is  retained. 

What,  then,  does  the  record  show 
as  to  the  validity  of  the  orders?  The 
record  shows  that  sentence  was 
regularly  postponed  from  term  to 
term,  recognizances  given,  and  ap- 
pearance    made.     The     postpone- 


-*po«tpoMittir 

sentence  for 
purpose  of 
Jvatice. 


ments,  therefore,  were  entirely  defi- 
nite. They  were  made,  in  each 
instance,  upon  application  of  fbt 
defendant  and  against  objection  fay 
the  government.  Hence  we  must 
assume  that  some  -«ppii«a.tion 
reasons  for  the  post-  •'  «««•••«. 
ponements  were  offered  and  contro- 
verted by  the  parties,  and  in  that 
sense  were  litigated  before  and  de- 
cided by  the  court.  The  reasons  for 
the  postponements  do  not  appear  of 
record.  We  cannot  assume  that 
they  were  not  substantial. 

There  is  nothing  to  show  that  the 
postponements  were  conditional. 
On  the  contrary,  the  proceedings 
clearly  indicate  that  they  were  un- 
conditional. If  the  court  was  moved 
by  impulse  to  postpone  sentence,  it 
does  not  so  appear.  We  should  not 
assume  that  it  was  actuated  by  im- 
proper or  unlawful  considerations. 
Nor  does  the  court's  purpose  appear. 
But  every  legal  intendment  favors 
the  notion  that  it  had  a  purpose,  and 
that  the  purpose  was  lawful.  In 
fact,  we  must  assume,  in  the  absence 
of  anything  in  the  record  to  1±e 
contrary,  that  the  postponements 
were  made  for  a  lawful  purpose,  in 
the  orderly  progress  of  the  case. 
This  being  true,  the*  validity  of  the 
orders  postponing  ^p^^^^^^ 
sentence  is  estab-  a»«wiMi^ti^n  «• 
Hshed,  leaving  for  *®  p^©**"**- 
decision  no  question  of  the  court's 
jurisdiction  to  impose  sentence  at  a 
later  term. 

The  judgment  below  is  affirmed. 

iroTE. 

The  question  as  to  whether  juris- 
diction is  lost  by  delay  in  imposinf 
sentence  is  considered  in  the  annota- 
tion beginning  at  page  1003,  post 
The  es^ect  on  this  general  qnestiim  of 
orders,  as  in  the  reported  case  (Moisa 
v.  United  States,  ante,  995),  post- 
poning aentenoe  from  term  to  term,  is 
treated  in  subdivision  IIL  of  that  as- 
notation* 
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ROMEO  SMITH,  Appt., 

V. 

STATE  OF  INDIANA. 

Indiana  Supreme  Court -^ February  SI,  1910'. 

(—  Ind.  — ,  121  N.  E.  829.) 

Criminal  law  —  loss  of  power  to  pronounce  judgment  after  conviction. 

1,  Under  a  statute  requiring  the  court  to  pronounce  judgment  after  a 
finding  of  guilt  the  court  loses  jurisdiction  to  pronounce  a  judgment  on 
a  plea  of  guilty  by  the  passing  of  two  terms  of  court  thereafter,  during 
a  portion  of  which  time  accused  is  permitted  to  be  at  large  without  bail. 

[See  note  on  this  question  beginning  on  page  1003.] 


—  faflure  to  compel  court  to  act  — 
eflfect 

2.  An  accused  is  not  deprived  of  the 
benefit  of  the  failure  of  the  court  to 
act  by  not  compelling  it  to  perform  its 
plain  statutory  duty. 

[See  8  R.  C.  L.  248-250.] 

—  right  to  defer  sentence. 

3.  Courts  may  defer  final  action  up- 
on a  plea  of  guilty,  or  upon  a  convic- 
tion, to  a  subsequent  day  or  term, 
when  it  appears  that  the  interest  of 
justice  demands  it. 

[See  8  R.  C.  L.  249.] 

—  when  cause  shown. 

4.  Cause  for  deferring  sentence 
after  conviction  is  shown  when  time 


is  allowed  the  accused  to  move  for  a 
new  trial,  or  in  arrest  of  judgment, 
or  to  take  other  steps  involving  delay 
allowed  by  statute  or  the  practice  of 
the  court,  or  for  the  purpose  of  hear- 
ing evidence  on  the  question  of  pun- 
ishment. 

[See  8  R.  C.  L.  249.] 

Appeal  —  failure     to     sentence  —  as- 
sumption of  justification. 

5.  An  appellate  court  cannot,  when 
the  record  shows  unlawful  delay  in 
imposing  sentence  after  plea  of  guilty, 
assume  that  the  delay  was  justified 
for  the  purpose  of  upholding  a  sen- 
tence subsequently  imposed, 

[See  8  R.  G.  L.  252.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Dela- 
ware  County  overruling  his  verified  motions  to  set  aside  and  vacate,  and 
bo  modify,  a  judgment  convicting  him,  on  pleading  guilty,  of  keeping  a 
gaming  house.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    George    W.    Cromer    and     the  defendant,  and  cannot  thereafter 


9arry  Long,  for  appellant: 

The  court  has  no  power  to  withhold 
udgment  for  an  indefinite  or  unrea- 
sonable time. 

Smith  V.  Hess,  91  Ind.  424. 

In  the  absence  of  a  permissive  stat- 
ite,  the  indefinite  postponement  of 
entence  upon  one  convicted  of  a 
rime  deprives  the  court  of  jurisdic- 
ion  to  pronounce  sentence  at  a  sub- 
^uent  term. 

Grahdel  v.  People,  S3  Colo.  191,  108 
im.  St  Rep.  75,  79  Pac.  1022 ;  lU^ub- 
Lc  V.  Pedro,  11  Haw.  287:  Com.  v. 
faloney,  145  Mass.  205,  13  N.  E.  482; 
Jom.  V.  Dunleavy,  16  Pa.  Super.  Ct. 
80.  ,     ^ 

By  an  indefinite  suspension  of  sen- 
ence,  the  court  loses  jurisdiction  of 


order  his  commitment. 

Ex  parte  Peterson,  19  Idaho,  433,  33 
L.R.A.(N.S.)  1067,  113  Pac.  729. 

Where  the  court,  without  any  legal 
cause  therefor,  passes  the  ease  over 
under  an  entry  that,  by  agreement, 
the  assessing  of  punishment  and  sen- 
tence is  deferred  to  some  future  time, 
it  loses  its  jurisdiction,  and  cannot 
pronounce  sentence  at  a  subsequent 
term. 

State  V.  Hookett,  129  Mo.  App.  639, 
108  S.  W.  599;  State  v.  Dibert,  —  Mo. 
App.  — ,  108  S.  W.  600;  State  v.  Ja^ 
cobs,  —  Mo.  App.  — ,  108  8.  W.  601. 

Where  sentence  is  delayed  from 
time  to  'time  without  the  defendant'^ 
req[uest,  until  the  period  of  imprison- 
ment to  which   he  eould  have  been 
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sentenced  has  elapsed,  the  court  has 
no  jurisdiction  to  pass  sentence. 

People  V.  Kennedy,  58  Mich.  372,  25 
N.  W.  318. 

A  court  has  no  authority  (in  the  ab- 
sence of  a  statute)  to  order  a  term  of 
imprisonment  to  commence  at  a  fu* 
ture  period  of  time,  and  the  order  to 
that  effect  may  be  regarded  as  a  nulli- 
ty. 

Miller  v.  Allen,  11  Ind.  389;  Ken- 
nedy V.  Howard,  74  Ind.  87. 

Where  two  sentences  of  imprison- 
ment are  imposed  at  the  same  time, 
both  terms  commence  and  run  concur- 
rently. 

Ibid. 

Messrs.  Ele  Stansbary,  Attorney 
General,  and  Edward  M.  White,  for 
the  State: 

It  is  lawful  and  competent  for  a 
criminal  court,  after  conviction  on 
plea  of  guilty,  to  stay  for  a  time  its 
sentence,  to  give  the  court  opportunity 
to  better  satisfy  his  own  mind  what 
the  punishment  ought  to  be. 

Smith  V.  Hess,  91  Ind.  424;  People 
V.  Brown,  54  Mich.  15,  19  N.  W.  571 ; 
Com.  V.  Dowdican,  115  Mass.  133;  Ex 
parte  United  States,  242  U.  S.  27,  61 
L.  ed.  129,  L.R.A.1917E,  1178,  37  Sup. 
Ct.  Rep.  72,  Ann.  Cas.  1917B,  355; 
People  V.  Felker,  61  Mich.  110,  27  N. 
W.  869. 

The  court  had  the  power  and  right 
to  delay  defendant's  sentence,  and  the 
presumption  must  be  indulged  that  it 
was  delayed  for  proper  and  legal  rea- 
sons, and  for  a  proper  and  reason- 
able time. 

Smith  V.  Hess,  supra;  Cassady  v. 
Miller,  106  Ind.  72,  5  N.  E.  713 ;  People 
V.  Brown,  54  Mich.  15,  19  N.  W.  571. 

If  defendant  was  at  liberty,  after 
his  plea  of  guilty  was  entered,  it  was 
not  the  result  of  any  order  of  the 
court,  for  the  court  made  no  order 
to  that  effect. 

Shaffer  v.  State,  100  Ind.  365. 

The  trial  court  has  no  right,  after  a 
plea  of  guilty  in  a  criminal  case  by 
one  of  legal  age,  to  enter  any  order 
permitting  the  defendant  to  be  re- 
leased during  good  behavior. 

Gray  v.  State,  107  Ind.  177,  8  N.  E. 
16. 

The  Delaware  circuit  court  did  not 
lose  jurisdiction  to  punish  defendant 
on  his  plea  of  guilty  because  of  delay 
in  administering  such  punishment. 

Ibid.;  Ledgerwood  v.  State,  134  Ind. 
81,  33  N.  E.  631;  United  States  v. 
Guiteau,  1  Mackey,  498,  47  Am.  Rep. 
247;  State  v.  Ray,  50  Iowa,  521;  Peo- 


ple v.  Reilly,  53  Mich.  260,  18  N.  W. 
849;  Re  St.  Hilaire,  101  Me.  522,  64 
Atl.  882,  8  Ann.  Cas.  385;  Re  Terry, 
71  Kan.  362,  80  Pac.  586;  State  v.  Ab- 
bott, 33  L.R.A.(N.S.)  112,  and  note,  87 
S.  C.  466,  70  S.  E.  6,  Ann.  Cas.  1912B, 
1189. 

Even  at  common  law,  sentence  may 
be  suspended  indefinitely  and  the 
court  still  retain  jurisdiction  of  the 
person  of  the  defendant  and  sentence 
him  at  a  later  date. 

Re  Collins,  8  Cal.  App.  367,  97  Pac. 
188;  Mann  v.  People,  16  Colo.  App. 
475,  66  Pac.  452 ;  Sylvester  v.  State,  65 
N.  H.  193,  20  Atl.  954 ;  Weber  v.  State, 
58  Ohio  St.  616,  41  L.R.A.  472,  51  N. 
E.  116;  Fults  v.  State,  2  Sneed,  232; 
State  V.  Abbott,  supra;  Ex  parte  Uni- 
ted States,  242  U.  S.  27,  61  L.  ed.  129, 
L.R.A.1917E,  1178,  37  Sup.  a.  Rep. 
72,  Ann.  Cas.  1917B,  355. 

In  view  of  the  state  of  the  record, 
which  fails  to  show  any  entry  show- 
ing why  sentence  was  not  pronounced 
sooner  upon  the  plea  of  guilty,  the 
court  must  presume  the  postponement 
of  the  court  was  based  upon  some  suf- 
ficient reason. 

Gray  v.  State,  supra;  People  v. 
Brown,  54  Mich.  15,  19  N.  W.  571. 

Myers,  J.,  delivered  the  opinion  of 
the  court : 

On  January  10,  1918,  appellant 
was  sentenced  to  pay  a  fine  of  $250, 
and  to  imprisonment  on  the  Indiana 
state  farm  for  a  period  of  six 
months.  On  January  28,  1918,  ap- 
pellant filed  his  verified  motion  to 
set  aside  and  vacate  said  judgment, 
which  motion  was  overruled  Febru- 
ary 1,  1918;  thereupon  he  filed  his 
verified  motion  to  modify  the  judg- 
ment. This  motion  was  overruled. 
From  the  judfirment  thus  rendered 
appellant  has  appealed  to  this  court, 
and  has  assigned  as  error:  (1) 
The  overruling  of  his  motion  to  set 
aside  and  vacate  the  judgment;  (2) 
the  overruling  of  his  motion  to  mod- 
ify the  judgment 

Counter  afllidavits  were  filed  by 
Honorable  William  A.  Thompson 
and  the  deputy  sheriff  of  Delaware 
county,  denying  certain  statements 
of  fact  contained  in  appellant's  mo- 
tion to  vacate  the  judgment.  The 
facts  thus  questioned  we  will  not 
undertake  to  settle.  With  these 
facts  out  of  the  way,  this  case  is 


SMITH 

(—  Ind.  — , 

before  us  under  practically  an 
agreed  statement,  as  follows:  Two 
indictments  were  returned  by  the 
^and  jury  at  the  January  term, 
1917,  of  the  Delaware  circuit  court, 
one  on  January  6th  and  one  on  Janu- 
ary 16th,  hereafter  referred  to  as 
the  first  and  second,  respectively. 
On  March  19,  1917,  appellant  ap- 
peared in  the  Delaware  circuit 
court,  and  before  Honorable  Wil- 
liam A.  Thompson,  sole  judge  there- 
of, and  entered  a  plea  of  guilty  to 
each  of  said  indictments.  He  was 
then  permitted  to  go  hence  on  bond 
for  his  appearance  in  that  court  on 
May  22,  1917.  He  appeared  in 
/court  as  stipulated  in  the  bond,  and 
before  the  judge  thereof,  and  then 
and  there,  on-  appellant's  plea  of 
guilty  theretofore  entered  to  the 
first  indictment,  judgment  was  pro- 
nounced and  sentence  fixed  at  a  fine 
of  $260,  and  imprisonment  on  the 
Indiana  state  farm  for  a  period  of 
three  months.  Appellant  paid  the 
fine  and  costs  assessed  against  him, 
and  was  imprisoned  in  accordance 
with  the  sentence  imposed.  The 
term  of  his  imprisonment  expired 
on  August  22,  1917,  at  which  time 
he  was  released,  and  then  and  there 
returned  to  his  home  in  Muncie, 
Indiana,  where  he  has  continuously 
resided,  and  within  the  jurisdiction 
of  the  Delaware  circuit  court. 

No  action  whatever  was  taken  by 
the  court  on  appellant's  plea  of 
guilty  to  the  second  indictment  prior 
to  January  10,  1918,  at  which  time, 
on  order  of  the  court,  the  sheriff  of 
Delaware  county  brought  appellant 
into  court,  and  judgment  was  then 
and  there  rendered  against  him  on 
his  plea  of  guilty  entered  more  than 
nine  months  prior  thereto,  and  more 
than  seven  months  after  the  time 
of  his  sentence  on  the  first  indict- 
ment. Appellant  was  forty-eight 
years  old  at  the  time  he  pleaded 
guilty,  and  from  the  time  of  his  re- 
lease from  the  state  farm  he  was  not 
in  the  custody  of  the  court  or  sure- 
ties until  said  January  10th.  There 
is  no  claim  of  any  attempt  on  the 
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part  of  the  court  to  follow  the  provi- 
sions of  §§  2174,  2176,  Bums's 
Anno.  Stat.  1914  (Acts  1907,  p.  447, 
§§  1,  3) ,  known  as  the  Parole  or  Sus- 
pending Sentence  Statute. 

Appellant  insists  that  under  this 
state  of  the  record,  the  Delaware 
circuit  court  has  no  authority  or 
jurisdiction  to  pronounce  judgment 
or  sentence  him  on  January  10, 
1918.  Section  2166,  Bums's  Anno. 
Stat.  1914  (Acts  1905,  p.  584,  §  290, 
of  our  Criminal  Code),  provides 
that  "after  a  finding  or  verdict 
of  guilty  against  the  defendant,  if 
a  new  trial  be  not  granted,  or  the 
•  judgment  be  not  arrested,  the  court 
must  pronounce  judgment.'' 

And  §  2171,  Bums's  Anno.  Stat, 
provides  that  "if  no  sufficient 
cause  be  alleged  or  appear  to  the 
court  why  judgment  should  not  be 
pronounced,  it  shall  thereupon  be 
rendered." 

Under  §  2073,  "if  the  accused 
plead  guilty,  said  plea  shall  be  en- 
tered on  the  minutes,  and  he  shall 
be  sentenced,  or  he  may  be  placed  in 
the  custody  of  the  sheriff  until  sen- 
tenced." 

The  remainder  of  this  section  has 
reference  to  an  accused  under  the 
age  of  twenty-one  years,  and  can 
have  no  bearing  on  the  question 
here  for  decision. 

The  state  has  called  our  attention 
to  the  case  of  Gray  v.  State,  107 
Ind.  177,  8  N.  E.  16.  That  case 
holds  that  any  agreement  to  com- 
pound, discontinue,  or  delay  a  pros- 
ecution is  forbidden  by  the  statute, 
and  is  illegal  and  void.  It  also  re- 
affirmed the  doctrine  announced  in 
Uie  case  of  Smith  v.  Hess,  91  Ind. 
424,  to  the  effect  that  the  trial  court, 
under  the  provisions  of  §  2073,  su- 
pra, had  no  power  to  permit  the  ac- 
cused to  depart  from  court  without 
.  sentence,  subject  to  arrest  in  case 
he  did  not  behave  wdl.  The  ruling 
thus  made  is  in  harmony  with  the 
holding  of  this  court  in  Shaffer  v. 
State,  100  Ind.  365.  In  this  last 
case  there  was  an  order-book  entry 
showing  that  the  sentence  was  su&- 


1002 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R, 


pended.  A  motion  to  discharsre  the 
accused  on  the  ground  that  the  or- 
der suspending  sentence  amounted 
to  a  judgment  which  was  not  subject 
to  change  or  amendment  was  over- 
ruled, and  the  defendant  sentenced. 
This  action  of  the  court  was  upheld 
for  the  reason  it  did  not  appear 
from  the  record  that  the  judgment 
was  unnecessarily  delayed. 

In  the  Smith  Case,  this  court  said : 
"The  legitimate  inference  from  the 
statute  is  that  the  legislature  in  its 
enactment  did  not  intend  that  the 
courts  should  allow  adult  offenders 
to  go  on  good  behavior.  Without 
deciding  what  might  be  the  result 
of  such  a  practice,  upon  a  proper 
case  made,  and  properly  brought 
before  us,  we  may  say  that,  as  at 
present  advised,  we  do  not  feel  like 
giving  our  sanction  to  that  prac- 
tice." 

The  case  of  Ledgerwood  v.  State, 
134  Ind,  81,  33  N.  E.  631,  is  cited 
by  the  state  in  support  of  its  conten- 
tion that  the  trial  court  did  not  lose 
jurisdiction  to  punish  appellant  on 
his  plea  of  guilty.  That  case  holds 
that  the  court's  failure  to  render 
judgment  after  a  plea  of  guilty,  un- 
til the  next  term,  will  not  devest  its 
jurisdiction.  By  reference  to  the 
record  in  that  case,  it  will  be  ob- 
served that  the  defendant  was  at  all 
times  after  his  arrest  in  the  custody 
of  the  court.  The  reason  for  the 
postponement  does  not  appear  in 
the  opinion,  but  the  record  shows 
just  cause.  This  fact  would  be  suf- 
fici^ht  to  distinguish  it  from  the 
case  at  bar,  for  in  this  case  no  cause 
is  shown  for  the  delay  of  two  full 
terms  between  the  term  at  which 
the  plea  of  guilty  was  entered  and 
the  tenm  at  which  the  sentence  now 
under  consideration  was  pro- 
nounced. 

There  is  no  reason  or  authority 
for  saying  that  an  accused  must  not 
-only  do  what  the  law  requires  of 

him,  but  that  he 
faH«i?"tV*'^"  must  go  farther  and 
tS^et^e^.       compel  the  court  to 

perform  a  plain 
statutory  duty,  if  he  would  protect 


himself  from  the  motives  of  the 
court's  failure  to  act.  As  said  in 
the  case  of  People  v.  Kennedy,  58 
Mich.  372,  25  N.W.  318:  "The  de- 
fendant, even  after  conviction,  has 
some  rights  that  a  court  is  bound  to 
respect,  and  is  entitled  to  have  his 
liberty  as  soon  as  the  limit  of  law» 
reasonably  administered,  will  per- 
mit." 

In  the  case  of  Re  Flint,  25  Utah, 
338,  95  Am.  St.  Rep.  853,  71  Pac. 
531,  the  court  in  its  opinion,  after 
recognizing  the  right  to  defer  sen- 
tence from  time  to  time  for  a  prop- 
er purpose,  said :  ''But  we  know 
of  no  rule  or  principle  of  law  where- 
by a  court  can  indefinitely  suspend 
sentence,  keep  the  defendant  in  a 
state  of  suspense  and  uncertainty, 
and,  long  after  he  has  been  dis- 
charged from  custody,  have  him  re- 
arrested, and  impose  a  sentence  of 
either  fine  or  imprisonment  on  him." 

In  Grundel  v.  People,  33  Colo. 
191,  108  Am.  St.  Rep.  75,  79  Pac. 
1022,  the  order  entry  of  the  trial 
court  at  the  August  term  fixed  no 
definite  time  within  which  sentence 
should  be  pronounced.  'The  de- 
fendants were  released  upon  their 
own  recognizance.  Whether  or  not 
they  would  ever  be  called  to  the  bar 
for  sentence  was*  contingent  upoii 
the  action  of  the  prosecuting  of- 
ficer." More  than  three  years 
elapsed  before  any  action  was  taken, 
when,  over  the  objection  of  the  de- 
fendant, judgment  was  rendered 
and  sentence  imposed.  Held,  that 
"in  the  absence  of  a  permissive  stat- 
ute, the  indefinite  postponement  of 
sent^ice  upon  one  convicted  of 
crime  deprives  the 
court  of  jurisdiction  ToV^^olZJ^ 

to  pronounce  ,  sen-  iSJ^fSJSi,?"^' 
tence  at  a  subse- 
.quent  term.  Such  postponement  is, 
in  effect,  a  discharge  of  the  prison- 
er, and  therefore  ousts  the  court 
after  the  expiration  of  the  term  of 
further  authority  over  him.  People 
ex  rel.  Smith  ,v*  Allen,  155  lU.  61, 
41  L.R.A.  473,  39  N..E.  568;  Com. 
V.  Maloney,  145  Mass,  205,  13  N.  E. 
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482;  26  Am.  &  Eng.  Enc.  Law,  2d 
ed.  314;  Re  Flint,  supra;  Weaver  v. 
People,  33  Mich.  296,  1  Am.  Grim. 
Rep.  552;  People  ex  rel.  Boenert  v. 
Barrett,  202  111.  287,  63  L.R.A.  82, 
95  Am.  St.  Rep.  230,  67  N.  E.  23; 
United  States  v.  Wilson  (C.  C.)  46 
F6d.  748." 

The  rule  is  fairly  well  settled  that 
courts  may  defer  temporarily  final 
action  upon  a  plea  of  guilty  or  upon 

a    conviction    to   a 

Tlnt^neV".  **'*'     subsequent  day  or 

term,  when  it  ap- 
pears that  the  interest  of  justice  de- 
mands it,  or,  as  said,  ''for  cause 
^own,"  and  cause'  is  shown  when 
time  is  allowed  the  accused  to  move 
for  a  new  trial,  or  in  arrest  of  judg- 
ment, or  to  take  other  steps  involv* 
ing  delay  allowed  by  statute,  or  the 
practice  of  the  court,  or  for  th^  pur- 
pose of  hearing  evidence  on  the  ques- 
tion of  punishment. 
Smith  v.  Hess,  su- 
pra; State  v.  Ray, 
50  Iowa,  520 ;  People  v;  Kennedy^  58 
Mich.  376,  25  N.  W.  318 ;  People  v. 
Felker,  61  Mich.  110,  27  N.  W.  869; 
State  V.  Watson,  96  Mo.  411,  8  S. 
W.  383. 

The  attorney  general  insists  that, 
inasmuch  as  all  presumptions  must 
be  indulged  in  favor  of  the  action 
of  the  trial  court,  the  record  being 
silent  as  to  reasons  for  postponing 
seiltence,  this  court  must  assume  the 
delay  was  justifiable.  We  cannot 
agree  with  this  contention.    In  this 
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case  no  record  was  made  other  than 
the  entry  of  appel- 
lant's plea  of  guilty.  iV?eS7ie*i?"' 

This  ^e  must  be  firSSSTiST-:'' 
decided  upon  the 
record,  wWch  shows  afiirmatively 
the  facts  which  we  have  heretofore 
recited.  Sections  of  the  statute  to 
which  we  have  referred  furnish  the 
rule  adopted  by  the  general  assem- 
bly of  this  state,  for  the  giiidance  of 
courts  in  cases  of  conviction,  or  up- 
on pleas  of  guilty.  The  fact  that  no 
'  order-book  entry  was  made  or  agree- 
ment entered  into  whereby  sentence 
was  to  be  postponed  will  not  be  suffi- 
cient to  overcome  the  facts  disclosed 
by  this  record.  If  there  had  been  a 
final  judgment,  accompanied  by  an 
order  suspending  sentence  to  which 
no  objection  was  made,  we  would 
have  an  entirely  different  question. 
State  V.  Smith,  173  Ind.  388,  90  N. 
E.  607. 

As  bearing  upon  the  question  be- 
fore us  for  consideration,  see  State 
V.  Hockett,  129  Mo.  App.  639,  108 
S.  W.  599 ;  Ex  parte  United  States, 
242  U.  S.  27,  61  L.  ed.  129,  L.R.A. 
1917E,  1178,  37  Sup.  Ct.  Rep.  72, 
Ann.  Cas.  1917B,  355 ;  Re  Peterson, 
19  Idaho,  483,  35  L,R,A.(N.S.)  1067, 
113  Pac.  729;  Republic  v.  Pedro,  11 
Haw.  287. 

Judgment  reversed,  with  instruc- 
tion to  the  Delaware  Circuit  Court 
to  sustain  appellant's  motion  to  va- 
cate the  judgment,  and  that  the  ap- 
pellant be  discharged. 
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J.  Introductory, 

This  note  is  confined  to  a  review  of 


the  case9  discussing  the  delay  of  the 
court  in  imposing  sentence  as  affect- 
ing its  jurisdiction  to  impose  a  valid 
sentence^  It  excludes  cases  dealing 
with  the  power  of  the  court  to  suspend 
sentence,  or  to  postpone  or  stay  the 
execution  of  a  se^jbence,  though  some 
cases  have  been  included  wherein  it  is 
impossible  to  determine  with  certainty 
from  the  opinion  whether  there  was  a 
definite  suspension  of  sentence  or  a 
mere  delay  in  pronouncing  it. 
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II.  In  general. 

It  seems  to  be  well  settled  that  it  is 
the  duty  of  the  court  on  a  conviction 
or  plea  of  guilty  to  impose  sentence 
within  a  reasonable  time,  and  an  in- 
definite postponement  of  sentence  de- 
prives the  court  of  jurisdiction  over 
the  prisoner,  and  a  subsequent  sen- 
tence is  without  judicial  authority 
and  void. 

Colorado.  —  Grundel  v.  People 
(1905)  33  Colo.  191,  108  Am.  St.  Rep. 
75,  79  Pac.  1022. 

Illinois.— People  ex  rel.  Smith  v. 
Allen  (1896)  155  111.  61,  41  L.R.A. 
473,  39  N.  E.  568 ;  People  ex  rel.  Boen- 
ert  V.  Barrett  (1903)  202  111.  287,  63 
L.R.A.  82,  95  Am.  St.  Rep.  230,  67  N. 
E.  23. 

Indiana.— Smith  v.  Hess  (1888)  91 
Ind.  424;  Gray  v.  State  (1886)  107  Ind. 
177,  8  N.  E.  16.  See  the  reported  case 
(Smith  v.  State,  ante,  999). 

Massachusetts. — Com.  v;  Maloney 
(1887)  146  Mass.  205,  13  N.  E.  482. 

Michigran.  —  People  v.  Kennedy 
(1885)  58  Mich.  372,  25  N.  W.  318; 
People  V.  Felker  (1886)  61  Mich.  110, 
27  N.  W.  869. 

Missouri.— State  v.  Watson  (1888) 
96  Mo.  411,  8  S.  W.  388;  State  v.  Schl- 
erhoff  (1890)  103  Mo.  47,  15  S.  W. 
151;  State  v.  Hockett  (1907)  129  Mo. 
App.  639,  108  S.  W.  599. 

In  Smith  v.  Hess  (Ind.)  supra,  the 
court,  in  referring  to  the  rigrht  to  de- 
lay sentence,  said:  "This  is  reason- 
able,  and  in  many  cases  absolutely 
.necessary  to  the  administration  of 
justice.  In  many  cases  the  court  may 
not  be  sufficiently  advised  at  the  time 
of  the  plea  of  guilty  to  inflict  the  prop- 
er ))unishment.  It  may  be  necessary 
to  hear  evidence  to  inform  the  court 
of  the  circumstances  under  which  the 
crime  may  have  been  committed, 
whether  palliating  or  aggravating. 
That  evidence  may  not  be  at  hand, 
and  a  delay  of  sentence  may  be  neces- 
sary to  obtain  it." 

In  State  ex  rel.  Dawson  v.  Sapp 
(1912)  87  Kan.  740,  42  L.R.A.(N.S.) 
249,  125  Pac.  78,  the  court,  in  discuss- 
ing the  power  to  suspend  sentence, 
said  by  way  of  dictum:  "A  court  may 
postpone  the  rendition  of  judgment 
in  a  criminal  case,  and  has  a  practi- 


cally unlimited  discretion  in  that  re- 
gard, so  long  as  the  imposition  of  a 
sentence  as  a  matter  of  course  at  some 
time  remains  in  contemplation.    As  to 
this  there  is  no  conflict  in  the  author- 
ities.    There  is  a  difference  of  judi- 
cial opinion,  however,  as  to  whether 
a  court  may  withhold  sentence  with 
the  understanding  that  it  may  never 
be   pronounced   at   all.     ...     We 
think  the  better  rule  is  that  where  a 
verdict  or  plea  of  guilty  has  become 
final  the  court  has  no  discretion,  as  a 
•  disciplinary  measure,  to  suspend  the 
imposition  of  sentence,  but  is  under 
an  absolute  duty  to  pronounce  it,  and 
this  duty  is  violated  whenever  an  or- 
der is  made  the  purpose  aad  natural 
effect  of  which  are  that  the  defendant 
shall  understand  that  he  may  never 
be  punished.    There  is  an  obvious  and 
important  difference  between  the  mere 
delay  to  pronounce  sentence  and  its 
suspension,  in  the  sense  in  which  the 
expression  is  here  used.    Whether  a 
postponement  is  rightful  depends  not 
upon  its  length  or  definiteness,  nor 
upon  whether  it  extends  beyond  the 
term,  but  upon  its  purpose  and  char- 
acter.   .    .    .'In  many  of  the  cases 
the  action  of  the  court  which  results 
in  a  loss  of  jurisdiction  is  described 
as  the  indefinite  postponement  of  a 
sentence.     As  already  indicated,  we 
think  the  important  consideration  in 
this  connection  is  the  purpose  of  the 
postponement.    The  mere  omission  to 
pronounce  sentence,  even  though  sev- 
eral terms  pass  without  an  order  of 
continuance    or    any    other    action, 
might  not  amount  to  a  suspension  of 
sentence,  in  the  sense  here  intended, 
if  it  were  occasioned,  for  instance,  by 
a  doubt  as  to  whether  a  verdict  should 
be  set  aside,  or  as  to  what  punishment 
ought  to  be  assessed.    On  the  other 
hand,  the  fact  that  in  the  present  case 
the  order  purported  to  suspend  the 
sentences  until  a  definite  time  does 
not  prevent  a  loss  of  jurisdiction.    A 
mere  postponement  of  sentence  until 
that  time  would,  of  course,  not  have 
devested  the  court  of  jurisdiction." 

In  People  v.  Kennedy  (Mich.)  su- 
pra, it  was  held  that  a  court  has  the 
power  to  defer  sentence  for  a  reason- 
able period  and  for  any  proper  pur- 
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pose,  such  as  allowing  time  for  the 
defendant  to  make  a  motion  for  a  new 
trial  or  tq  take  exceptions  to  the  ap- 
pellate court,  or  for  the  judge  to  in- 
form himself  relative  to  the  proper 
sentence  to  pass  on  the  defendant. 

In  People  ex  rel.  Boenert  v.  Barrett 
(IlL)  supra,  it  was  said :  "There  can 
be  no  doubt  that  a  court  has  the  right, 
in  a  criminal  cause,  to  delay  pro- 
nouncing judgment  for  a  reasonable 
time,  for  the  purpose  of  hearing  and 
determining  motions  for  a  new  trial 
or  in  arrest  of  judgment,  or  to  give 
the  defendant  time  to  perfect  an  ap- 
peal or  writ  of  error,  or  for  other 
proper  causes." 

Where  a  sentence  was  imposed  nine- 
teen days  after  the  verdict  was  re- 
turned it  was  held  that  the  presump- 
tion must  be  that  the  court  appointed 
that  time  for  pronouncing  sentence, 
and  it  was  therefore  valid,  notwith- 
standing a  statutory  provision  that 
judgment  must  be  pronounced  at 
least  two  days  after  the  verdict,  "if 
the  court  intend  to  remain  in  session 
so  long;  or,  if  not,  at  as  remote  a  time 
as  can  reasonably  be  allowed.''  Dal- 
ton  V.  State  (1911)  6  Okla.  Crim.  Rep. 
868,  118  Pac.  1001. 

See  also  Re  Hemstreet  (1912)  18 
Cal.  App.  639,  123  Pac.  984. 

Where  the  court  delays  the  rendi* 
tion  of  sentence,  the  presumption 
should  be  indulged  that  it  was  de- 
layed "for  proper  and  legal  reasons, 
and  for  a  proper  and  reasonable  time.'' 
Smith  V.  Hess  (Ind«)  supra. 

Where  the  court  has  lost  the  right 
to  pass  sentence,  the  fact  that  the  de- 
fendant's attorney  requested  delay  in 
passing  it,  in  order  to  make  a  case  for 
review  in  the  appellate  court,  has 
been  held  not  to  confer  on  the  trial 
judge  any  power  to  act  in  the  prem- 
ises. People  V.  Kennedy  (Mich.)  su- 
pra. 

In  Massachusetts,  the  court  has 
statutory  power,  with  the  consent  of 
the  defendant,  to  place  a  case  on  file, 
where  there  are  extenuating  circum- 
stances, the  pendency  of  a  like  case 
on  appeal,  or  for  other  sufficient 
cause.  Thus,  in  Com.  v.  Dowdican 
(1874)  115  Mass.  133,  it  was  said  in 
reference  to  the  practice  of  contin- 


uing the  case  to  a  subsequent  term  for 
sentence:  "It  has  long  been  a  com- 
mon practice  in  this  commonwealth, 
after  verdict  of  guilty  in  a  criminal 
case,  when  the  court  is  satisfied  that, 
by  reason  of  extenuating  circum- 
stances, or  of  the  pendency  of  a  ques- 
tion of  law  in  a  like  case  before  a 
higher  court,  or  for  other  sufficient 
cause,  public  justice  does  not  require 
an  immediate  sentence,  to  order, 
with  the  consent  of  the  defendant 
and  of  the  attorney  for  the  common- 
wealth, and  upon  such  terms  as  the 
court  in  its  discretion  may  impose, 
that  the  indictment  be  laid  on  file;  and 
this  practice  has  been  recognized  by 
statute.  Stat  1865,  chap.  223;  1869, 
chap.  415,  §  60.  Such  an  order  is  not 
equivalent  to  a  final  judgment,  or  to 
a  nolle  prosequi  or  discontinuance, 
by  which  the  case  is  put  out  of  court; 
but  is  a  mere  suspending  of  active 
proceedings  in  the  case,  which  dis- 
penses with  the  necessity  of  entering 
formal  continuances  upon  the  dock- 
ets, and  leaves  it  within  the  power  of 
the  court  at  any  time,  upon  the  mo- 
tion of  either  party,  to  bring  the  case 
forward  and  pass  any  lawful  order  or 
judgment  therein."  In  Marks  v. 
Wentworth  (1908)  199  Maw.  44,  85  N. 
E.  81,  the  petitioner  applied  for  a 
writ  of  mandamus  to  compel  the  jus- 
tice of  a  police  court  to  bring  forward 
on  the  docket  a  criminal  case  against 
the  petitioner,  and  to  impose  sentence, 
or  otherwise  to  make  a  final  disposi- 
tion of  the  case.  The  complaint 
against  the  petitioner  was  for  an  as- 
sault and  battery,  and  after  a  trial  in 
the  police  court  he  was  found  guilty; 
the  case  was  then  continued,  and  the 
probation  officer  was  instructed  to  in- 
vestigate the  facts  relating  thereto 
and  report  to  the  court.  The  petition- 
er was  then  under  a  recognizance,  but 
afterwards,  with  his  consent,  he  was 
placed  on  probation  with  the  proba- 
tion officer,  and  the  case  was  contin- 
ued several  times;  and  at  the  contin- 
uance next  before  the  last  one  the 
petitioner,  for  the  first  time,  objected 
to  a  further  continuance  and  request- 
ed that  sentence  be  imposed ;  but  for  a 
good  reason  the  court  again  continued 
the  case,  and  when  it  was  afterwards 
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reached,  the  petitioner's  wife,  upon 
whom  the  assault  was  alleged  to  have 
been  committed,  appeared  at  the  re- 
quest of  the  court,  and  stated  that  she 
and  her  husband  were  living  together 
and  that  matters  were  all  right  be* 
tween  them.  The  judge  then  intimat- 
ed that  he  was  willing  to  place  the 
case  on  file,  but  the  petitioner  object- 
ed, whereupon  the  court  took  the  case 
under  advisement  and  continued  it 
eight  days,  and  when  it  came  up  at 
the  expiration  of  that  time,  the  peti- 
tioner asked  that  sentence  be  imposed. 
The  judge  stated  that,  as  the  petition- 
er had  been  put  on  probation,  and  the 
object  of  the  probation  seemed  to 
have  been  accomplished,  he  deemed 
the  only  proper  disposition  of  the  case 
was  to  place  it  on  file,  and  so  ordered. 
The  petitioner  claimed  an  appeal, 
which  the  court  refused;  and  the  ap- 
pellate court,  in  holding  that  he  was 
entitled  to  an  order  disposing  of  the 
case  in  the  police  court,  said:  '^It 
has  long  been  the  practice  in  this 
commonwealth  for  a  court,  with  the 
consent  of  the  defendant,  after  a  ver- 
dict or  plea  of  guilty  in  a  criminal 
case,  when  for  good  eause  it  seems 
best  not  to  impose  sentence  immedi- 
ately, to  place  the  case  on  file.  This 
practice  has  been  recognized  by  stat- 
ute and  approved  by  this  court.  .  .  . 
The  case  then  stands  on  the  records 
of  the  court,  and  although  usually  no 
further  proceedings  are  had  in  it,  it 
may  at  any  time  be  called  up  and  sen- 
tence may  be  imposed,  or  some  other 
final  disposition  may  be  made  of  it. 
But  the  case  cannot  properly  be  placed 
on  file  without  the  consent  of  the  de- 
fendant. He  has  a  right  to  have  it 
finally  disposed  of,  without  unreason* 
able  delay,  so  that  he  will  not  be  li- 
able for  an  indefinite  period  to  be 
brought  into  the  court  and  subjected 
to  punishment.  Although  this  prac- 
tice formerly  prevailed  only  in  the 
higher  courts,  it  was  extended  by  stat- 
ute to  the  police  district,  and  munic- 
ipal courts.  Rev.  Laws,  chap.  160,  § 
89;  Stat.  1898,  chap.  896,  §  54.  But 
when  the  statute  gave  to  these  courts 
authority  to  place  complaints  on  file, 
it  did  not  authorize  such  a  disposi- 
tion of  a  case  against  the  objection 


of  the  defendant.  The  order  made  br 
the  respondent  in  this  case  was,  there- 
fore, irregular.  The  petitioner  cannot 
be  compelled  to  remain  for  years  sub- 
ject to  the  risk  of  being  sentenced  om 
this  complaint,  if  at  any  time  the  pub- 
lic authorities  should  choose  to  brine 
him  before  the  court  for  that  purpose. 
If  the  order  be  given  any  effect,  it 
leaves  the  case  still  in  court,  subject 
to  be  disposed  of  hereafter.  If  it  be 
treated  as  invalid,  the  case  remains  as 
it  was  before  the  order  was  made. 
The  petitioner  is,  therefore,  entitled 
to  an  order  or  judgment  from  the 
police  court  which  shall  finally  dis- 
pose of  the  prosecution  in  that  court" 
In  People  ex  rel.  Smith  ▼.  Allen 
(1895)  155  ni.  61,  41  L.R.A.  473,  39 
N.  E.  568,  the  defendant  entered  a  plet 
of  guilty  in  February,  1890,  but  judg- 
ihent  on  his  plea  was  stayed  and  he 
was  allowed  by  the  court  to  depart 
therefrom,  without  recognizance,  to 
again  appear  for  sentence  or  any  oth- 
er purpose.  No  order  whatever  was 
made  in  the  case  from  that  time  until 
the  July  term  of  1898,  when,  on  mo- 
tion of  the  state's  attorney,  it  was 
stricken  from  the  docket;  and  at  the 
following  September  term,  on  motioB 
Of  the  state's  attorney,  the  ease  was 
reinstated  on  the  docket  of  the  court 
and,  after  overruling  the  defendant's 
motion  for  leave  to  withdraw  hi^  plea 
of  guilty  entered  at  the  February 
term  in  1890,  as  well  as  his  motion  io 
arrest  of  judgment,  the  jud^e  them 
presiding  (not  the  one  before  whom 
the  plea  was  entered)  sentenced  him 
to  three  years'  imprisonment.  It 
further  appeared  that  the  defendant 
did  not  escape  after  his  plea  of  guil- 
ty, and  that  he  remained  within  the 
jurisdiction  of  the  court  between  the 
time  of  entering  his  plea  and  his  final 
arrest  and  sentence.  The  court  said: 
"It  is  thus  made  to  appear  from  the 
record  of  the  criminal  court,  and  all 
the  facts  in  proof  before  us,  that  the 
attempt  upon  the  part  of  that  court 
was  to  indefinitely  suspend  sentence 
upon  the  plea  of  guilty;  and  the  ques- 
tion now  is,  Having  then  withheld 
judgment  upon  the  plea,  and  permitted 
the  prisoner  to  go  at  liberty  without  in 
any  way  re<iuiring  him  to  further  ap- 
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pear  In  answer  to  the  char^re,  had  the 
court  jurisdiction,  more  than  three 
years  thereafter,  to  cancel  his  arrest, 
and  pass  sentence  upon  him?  It  must 
be  admitted  that,  if  such  power  re- 
mained in  the  court  three  years,  it 
would  continue  indefinitely,  and  might 
be  exercised  at  any  future  time,  and 
that,  too,  without  any  reason  for  do- 
ing so,  except  such  as  might  exist  in 
the  mind  of  the  judge  causing  the  re- 
arrest and  pronouncing  judgment/' 
The  court  then  concluded :  ''Until  the 
legislature  shall  vest  courts  in  this 
state  with  powers  not  given  them,  it 
is  their  duly,  in  the  trial  of  criminal 
cases,  upon  a  conviction  or  plea  of 
guilty  to  pronounce  judgment  at  that 
time,  unless,  upon  motion  for  new 
trial,  in  arrest  of  judgment,  or  for 
other  cause,  the  case  is  continued  for 
further  adjudication,  and  the  defend- 
ant by  recognizance  or  being  held  in 
custody,  required  to  continue  to  an- 
swer the  charge.  And  if  they  fail  to 
perform  that  doty,  but  discharge  the 
prisoner,  or  permit  him  to  go  indef- 
initely, their  power  and  jurisdiction 
over  bini  cease,  and  a  subsequent  sen- 
tence is  without  judicial  authority." 

In  Gray  v.  State  (18B6)  107  Ind.  177, 
8  N.  E.  16,  the  prosecuting  attorney, 
after  the  entry  of  a  plea  of  guilty,  en- 
tered into  an  agreement  with  the  de- 
fendant that  he  might  depart  from 
the  court  without  sentence,  during 
good  behavior,  but  subject  to  arrest 
if,  in  the  future,  he  should  commit 
another  offense  of  a  similar  character* 
It  was  held  that. after  the  entry  of  the 
plea  of  guilty  the  court  "could  not 
lawfully  do  anything  further  therein 
except  to  sentence  him  at  the  time,  or 
to  place  him  in  the  custody  of  the 
sheriff  until  such  sentence;"  and  the 
court  further  held  that  the  agreement 
entered  into  between  the  prosecuting 
attorney  and.  the  defendant  was  void 
and  of  no  effect. 

In  Grundel  v.  People  (1905)  33  Colo. 
191,  108  Am.  St  Rep.  75,  79  Pac.  1022, 
the  plaintiffs  in  error  pleaded  guilty 
at  a  term  of  court  held  in  June,  1900, 
and  sentence  was  deferred,  at  their 
request,  until  the  first  day  of  the  Au- 
gust term;  that  at  the  August  term,  on 
tiieir  motion  and  request,  further  pro- 


ceedings were  stayed  until  the  district 
attorney  should  move  for  sentence, 
and  no  further  steps  were  taken  until 
November  16,  1903,  when  the  district 
attorney  moved  for  sentence,  which 
was  passed  over  the  defendant's  ob- 
jection. The  appellate  court  held  that 
the  sentence  was  void,  saying:  "By 
the  order  entered  at  the  August  term, 
no  definite  time  was  fixed  within 
which  sentence  should  be  pronounced. 
The  defendants  were  released  upon 
their  own  recognizance.  Whether  or 
not  they  would  be  ever  called  to  the 
bar  for  sentence  was  contingent  upon 
the  action  of  the  prosecuting  officer. 
Three  years  and  three  months  elapsed 
before  such  action  was  taken.  This 
delay,  unexplained,  in  connection  with 
the  order  under  which  they  were  re- 
leased, was  equivalent  to  an  indefinite 
postponement  of  sentence.  There  is 
no  statute  which  permits  this  practice, 
and  hence  the  court  was  without  jur- 
isdiction to  pronounce  judgment 
against  them." 

In  People  v.  Maloney  (1887)  145 
Mass.  205,  13  N.  E.  482,  the  defendant 
was  arrested  and  brought  before  the 
trial  justice  on  June  19,  1886»  and 
pleaded  not  guilty;  the  case  was  con- 
tinued to  June  26,  1886,  at  which  time 
the  defendant  retracted  his  plea  of 
not  guilty,  and  pleaded  guilty;  the 
case  was  "continued  for  sentence"  to 
August  7,  1886,  at  which  time  the 
cause  was  continued  nisi  on  payment 
of  costs  by  the  defendant,  to  be  again 
called  up  for  Sentence  on  notice  to  the 
defendant;  on  October  6, 1886,  the  case 
was  called  up  for  sentence,  and  con- 
tinued to  October  16,  1886,  at  which 
time  the  defendant  was  sentenced. 
The  court,  in  holding  the  sentence  to 
be  invalid,  said :  "It  is  clear  that  the 
trial  justice  had  no  power  to  continue 
the  case  indefinitely,  and  to  hold  the 
defendant  to  appear  at  a  time  to  be 
afterwards  named.  A  commitment  or 
recognizance  under  suqh  an  order 
would  be  simply  void,  and  a  discharge 
of  a  defendant  under  it  would  be  ab- 
solute. The  record  does  not  expressly 
state  that  the  defendant  was  dis- 
charged ;  but  that  appears,  as  do  other 
essential  things  in  the  record,  by  im- 
plication,  because  it  shows  that  he 
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could  not  lawfully  be  longer  held  in 
custody.  The  record  also  shows  that 
there  was  no  final  judgment  and  no 
termination  of  the  case,  unless  the  dis- 
charge of  the  defendant  of  itself  ter- 
minated the  case.  During  the  prog- 
ress of  the  trial,  the  case  was  indefi- 
nitely postponed,  and  the  defendant 
discharged.  Pronouncing  sentence  is 
a  judicial  act,  and  part  of  the  trial. 
The  indefinite  postponement  would  re- 
lieve the  defendant  from  lawful  cus- 
tody, and  from  any  obligation  to  ap- 
pear and  answer  further,  and  from 
any  liability  to  be  arrested  and  held 
to  answer  further.  If  the  order  of  the 
magistrate  discharged  him,  without 
leaving  him  under  any  obligation  to 
appear,  the  magistrate  would  have  no 
authority  to  issue  a  capias  to  compel 
his  appearance;  it  would  work  a  dis- 
continuance of  the  case  as  to  him." 

In  People  ex  rel.  Boenert  v.  Barrett 
(1903)  202  111.  287,  63  L.R.A.  82,  95 
Am.  St.  Rep.  230,  67  N.  E.  23,  the  re- 
lator was  indicted  at  a  term  of  court 
held  in  June,  1898,  and  on  entering 
into  a  recognizance  was  released  from 
custody;  at  the  April  term,  1900,  he 
was  tried  and  found  guilty  on  April 
12,  1900,  and  was  remanded  into  cus- 
tody after  moving  for  a  new  trial ;  on 
May  5,  1900,  being  the  last  day  of  the 
April  term,  on  motion  of  the  relator 
the  motion  for  a  new  trial  was  con- 
tinued, and  he  was  recognized,  with- 
out sureties,  to  appear  before  the 
criminal  court  of  the  county  on  May 
7,  1900,  and  from  day  to  day  and  from 
term  to  term,  until  the  final  order  or 
sentence  of  the  court,  he  was  released 
from  custody;  on  October  31,  1902, 
the  same  judge  before  whom  the  re- 
lator was  tried  and  convicted,  and  whp 
allowed  him  to  depart  on  his  own  re- 
cognizance, overruled  his  motion  for  a 
new  trial,  and  the  relator  then  moved 
in  arrest  of  judgment,  and  this  motion 
was  continued  to  November  5,  1902, 
and  he  was  remanded ;  the  motion  was 
finally  overruled  November  11,  1902, 
and  the  relator  was  sentenced  to  im- 
prisonment, and  immediately  applied 
for  a  writ  of  habeas  corpus.  The  ap- 
pellate court,  in  ordering  the  dis- 
charge of  the  prisoner,  said :  'There 
was,  in  the  case  of  the  relator,  a  mo- 


tion for  a  new  trial  pending,  which 
was  continued  to  the  next  term,  but 
nothing  was  done  in  the  matter,  al- 
though   numerous   terms    intervened, 
for  twenty-nine  months.  We  are  of  the 
opinion  that  this  was  an  unreasonable 
and  unwarrantable  delay,  it  being  en- 
tirely unexplained  by  anything  in  the 
record,  and  that  the  court,  in  view  of 
all  the  circumstances,  including  the 
omission  to  require  security  for  the 
relator's  appearance,  lost  juriBdiction 
of  the  case,  and  that  the  subaeqaest 
sentence  was  without  judicial  antho]^ 
ity.     .    .    .     Long  and  unreaflonable 
delays  in  passing  upon  motions  for 
new  trials  or  in  arrest  of  jodgment 
are  calculated  to  obstruct  the  admin- 
istration of  public  justice,  and  to  op- 
erate as  a  denial  of  the  right  of  the 
citizen  to  a  speedy  trial.     It  ia  said, 
however,  in  this  case,  that  all  the  de- 
lay was  with  the  consent  of  the  re- 
lator, and  that  he  cannot  now  be  heard 
to  complain.    It  cannot,  of  course,  be 
contended  that  the   doctrine    of  es- 
toppel has  any  application  here,  nor 
can  it  be  held  that  the  relator  coold 
waive  any  requirement  respectinjg  tlie 
jurisdiction  of  the  court  to  enter  judg- 
ment   and    pronounce   the    sentence. 
If  the  court  had  no  power  thas  in- 
directly to  suspend  sentence  and  to 
permit  the  relator  to  go  at  larire  upon 
his  own  recognizance  or  upon  parole,, 
such  power  could  not  be  conferred  by 
his  consent  nor  by  his  express  request. 
.    .  The   rendering  of   judgment 

and  the  final  sentencing  of  the  defend- 
ant cannot  be  made  a  mere  matter  of 
discretion  with  the  judge  or  the  public 
prosecutor,  nor  to  depend  upon  ttie 
subsequent  conduct  of  the  conyicted 
person.  If  it  were  so,  what  sub- 
sequent conduct  would  demand  or  jus- 
tify the  pronouncing  or  withholding 
of  the  sentence?  And  who  would  de- 
termine its  character?  Such  conduct 
might  be  innocent  in  itself,  yet  offen- 
sive to  those  in  whom  the  power  to 
apprehend  or  to  punish  resided.  The 
liberty  of  the  citizen  cannot,  in  a  free 
country,  be  made  to  d^end  for  its 
security  on  the  arbitrary  will  of  any 
public  officer;  it  can  be  taken  frmn 
him  by  due  process  of  law  only. 
In  People  v.  Felker  (1886)  61 


99 


ANNO.— DELAY  IN  IMPOSING  SENTENCE— EFFECT. 


1009 


110,  27  N.  W.  869,  the  defendant  was 
arraigned    before    a    justice   of   the 
peace»    and    judgment    having    been 
passed  on  him,  he  appealed  to  the  cir- 
cuit court,  where  he  pleaded  guilty, 
and  was,  on  October  24,  1885,  sen- 
tenced to  pay  a  fine  of  $75;  the  judge 
of  the  circuit  court  then  ordered  that 
the  further  judgment  of  the  court  be 
deferred  until  the  first  day  of  the  next 
term,  and  that  the  defendant  forth- 
with enter  into  a  recognizance,  condi- 
tioned that  he  should  appear  on  the 
first  day  of  the  next  term  to  receive 
the  further  judgment  of  the  court;  the 
defendant  paid  the  fine,  gave  the  re- 
cognizance, and  appeared  at  the  next 
subsequent  term,  and  there  received 
an  additional  sentence  of  ten  days  in 
jail.     The  appellate  court  held  that 
the  additional  judgment  was  a  nulli- 
ty, saying:    "The  proceedings  in  this 
case  cannot  be  sanctioned.    A  judg- 
ment in  a  criminal  case  cannot  be 
divided  up  and  parceled  out,  and  pro- 
nounced from  time  to  time,  by  the 
court.    The  court  may,  in  the  exercise 
of   a   reasonable  discretion,  suspend 
amitence  for  a  reasonable  time  to  en- 
able the  court  to  inform  itself  of  such 
matters  as  will  enable  it  to  impose  a 
just  and  proper  sentence,  or  to  enable 
the  respondent  to  present  exceptions 
to  a  higher  court,  or  sue  out  a  writ  of 
error,  but  the  sentence  or  judgment, 
when  pronounced,  must  embrace  the 
whole  measure  of  the  punishment  im- 
posed.   The  judgment  last  pronounced 
in  this  case  is  not  a  correction  or  al- 
teration of  the  determination  of  the 
court  when   it  pronounced  the  first 
judgment    It  is  a  further  judgment, 
which  the  court  then  announced  its 
intention  of  pronouncing.     There  is 
neither  law  nor  precedent  for  such 
course  as  was  pursued  in  this  case, 
and  the  judgment  given  must  be  re- 
versed,    and     the     respondent     dis- 
charflred  " 

In  State  v.  Hockett  (1907)  129  Mo. 
App.  639,  108  S.  W.  599,  the  defend- 
ants pleaded  guilty  at  the  November 
tema  of  court,  1906,  and  on  the  plea 
being  entered  the  record  showed  that 
'thereupK>n,  by  agreement,  the  assess- 
ing  of  punishment  and  sentence  is 
deferred  to  some  future  time;''  and 

3  A.L.R.~-^4. 


the  defendants  were  permitted  to  go 
at  large  without  bail,  no  further  entry 
appearing  on  the  record  for  that  term. 
No  mention  was  made  of  the  case  at 
the  following  February  term,  but  at 
the  June  term,  1907,  the  record  not 
showing  the  presence  of  tlie  defend- 
ants, they  were  fined  and  their  license 
as  dramshop  keepers  was  revoked,  and 
they  were  prohibited  from  obtaining  a 
license  for  a  period  of  two  years.  The 
appellate  court  held  that  the  defend- 
ants were  sentenced  without  author- 
ity of  law,  and  that  the  court,  having 
passed  the  case  over  indefinitely  after 
the  plea  of  guilty  without  any  legal 
cause  therefor,  lost  its  jurisdiction. 
The  court  said:  "It  seems  to  us  that 
it  is  an  exercise  of  the  power  of  par- 
don to  withhold  the  sentence  which 
the  law  imposes.  The  court  is  but  the 
instrument,  the  arm,  of  the  law.  The 
only  power  to  indefinitely  stay  the 
force  of  that  arm  is  lodged  with  anoth- 
er department  of  the  government.  If 
the  power  be  granted,  where  is  it  to 
be  limited?  It  is  asserted  to  be  a  dis- 
cretionary power.  Therefore,  it  would 
be  in  great  part  a  power  practically 
beyond  control,  and  might  be  exer- 
cised in  cases  where  the  general  good 
demanded  the  law's  enforcement.  If 
a  court  refuses  to  render  a  judgment 
in  a  civil  case  it  may  be  compelled  to 
perform  that  duty,  and  we  can  think 
of  no  good  reason  why  it  should  not 
be  likewise  compelled  to  pass  sentence 
in  a  criminal  case." 

A  peculiar  situation  was  presented 
in  People  v.  Kennedy  (1885)  58  Mich. 
372,  25  N.  W.  318,  wherein  the  follow- 
ing facts  appeared:  The  defendant 
was  convicted  before  a  justice  of  the 
peace,  from  which  he  appealed  to  the 
circuit  court,  where  he  was  again  con- 
victed on  November  28,  1883;  and,  on 
December  3  following,  he  was  brought 
before  the  court  for  sentence,  which, 
on  motion  of  the  court,  was  deferred 
until  the  first  day  of  the  next  term. 
On  February  29,  1884,  which  was  not 
the  first  day  of  the  term,  the  defend- 
ant was  again  brought  into  court,  and 
sentence  was  further  deferred  to 
March  10th;  and  the  next  proceeding 
was  had  on  May  26th,  when  the  de- 
fendant was  again  brought  into  court 
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for  sentence,  but  his  attorneys  object- 
ed that  he  could  not  then  be  legally 
sentenced,  which  objection  was  over- 
ruled. A  desire  being  expressed  to 
take  the  case  to  the  supreme  court,  a 
request  was  made  for  a  delay  of  sen- 
tence, and  imposition  of  sentence  was 
again  deferred  until  the  .first  day  of 
the  next  term,  being  August  18th ;  and 
it  was  also  ordered  that  the  defendant 
enter  into  a  recognizance  to  appear  on 
that  day  and  prosecute  his  bill  of  ex- 
ceptions. On  August  18th,  the  defend- 
ant not  appearing  in  court,  and  not 
having  prepared  or  settled  any  bill  of 
exceptions,  it  was  ordered  that  an  at- 
tachment issue,  directing  the  sheriff 
to  produce  him  in  court  for  sentence. 
The  return  of  the  sheriff  showed  that 
he  was  unable  to  find  the  defendant, 
and  nothing  further  was  done  until 
September  22d,  when  an  order  was  en- 
tered reciting  that  sentence  having 
been  deferred  until  that  term  of  court, 
and  the  defendant  not  having  ap- 
peared, sentence  was  further  deferred 
until  the  first  day  of  the  next  term. 
''The  next  step  in  this  rather  peculiar 
course  of  justice"  occurred  on  Decem- 
ber 6th,  when  it  was  ordered  that  the 
defendant  appear  on  the  first  day  of 
the  next  term  for  sentence,  "and  that 
sentence  herein  be,  and  the  same  is 
hereby,  deferred  until  said  time." 
The  action  of  the  court  again  slept 
until  March  4,  1885,  when  an  order 
was  made  reciting  that  the  defendant 
had  failed  to  appear  according  to  the 
terms  of  the  last  order,  and  that  an 
attachment  issue  to  the  sheriff  direct- 
ing him  to  bring  the  defendant  into 
court  to  receive  sentence,  which  was 
done  on  the  following  day.  It  was 
held  that  the  court  lost  jurisdiction 
on  March  10,  1884,  and  that  the  sen- 
tence passed  on  the  defendant  a  year 
later  was  therefore  void.  The  court 
said:  'In  this  case,  the  order  of  the 
court  made  on  the  3d  day  of  Decem- 
ber, 1884,  was  reasonable  and  proper, 
and  perhaps  the  circuit  judge  had  the 
right  and  power  during  the  next  term, 
although  he  did  not  act  upon  the  mat- 
ter the  first  day  thereof,  to  again  defer 
sentence  until  the  10th  day  of  March. 
But  when  the  defendant  appeared  on 
that  day  in  obedience  to  the  order  of 


February  29th,  and  found  no  court  in 
session,  his  bondsmen  were  not  only 
released,  but  we  think  the  defendant 
was  absolved  from  any  further  attend- 
ance upon  the  court.    When  he  was 
convicted  on  the  28th  day  of  Novem- 
ber, 1883,  if  sentence  had  been  at  onee 
imposed  upon  him,  the  utmost  length 
of  his  imprisonment  on  account  of  not 
paying  fine  and  costs,  namely,  ninety 
days,  would  have  expired  on  or  before 
the  day  the  second  order  deferrinf 
sentence  was  made.    If  the  defendant, 
for  want  of  bail,  had  been  in  the  coun- 
ty jail,  it  is  obvious  that  the  circuit 
judge  could  not,  upon  his  own  motion, 
and  without  apparent  reason,  have  de- 
ferred sentence  until  the  26th  day  of 
May,  1884,  and  then  imposed  upon  de- 
fendant the  full  penalty  of  the  law. 
The  defendant,  even  after  conviction, 
has  some  rights  that  a  coart  is  bound 
to  respect,  and  is  entitled  to  have  his 
liberty  as  soon  as  the  limit  of  the  law, 
reasonably  administered,  will  permit 
The  principle  in  this  case  is  the  same 
as  if  the  defendant  had  been  in  e<Hi- 
finement,  as  he  was  under  bonds  and 
in  the  custody  of  the  court;  and  the 
deferring  of  sentence  was  not  asked 
by  hitn  or  his  counsel.    We  think  the 
court  lost  jurisdiction  on  the  10th  of 
March,   1884,  and  that  the   sentence 
passed  upon  the  defendant  a  year  aft- 
erwards was  null  and  void.'' 

In  People  v.  Stokes  (1807)  5  CaL 
App.  206,  .89  Pac.  9OT,  the  jury  ren- 
dered its  verdict  on  March  19,  1906^ 
and  April  2d  following  was  by  the 
court  fixed  as  the  date  for  pronounc- 
ing sentence,  which,  however,  on  mo- 
tion of  counsel  for  the  defendant,  was 
postponed  to  April  16th,  and  on  that 
date,  on  like  motion,  again  postponed 
to  April  80,  1906;  but  nothing:  further 
was  done  until  June  4,  1906,  at  which 
time  sentence  was  pronounced.  Ib 
answer  to  the  contention  that  the  trial 
court,  by  reason  of  this  delay,  had 
lost  jurisdiction,  the  appellate  court 
said:  "At  defendant's  request,  April 
30th  was  the  time  fixed  by  the  court 
for  pronouncing  sentence.  This  was, 
at  most,  a  delay  of  thirty-five  days,  in- 
cluding intervening  Sundays  and  hol- 
idays. We  cannot  assent  to  the  prop- 
osition that,  by  reason  of  this  delav. 
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the  court  lost  jurisdiction  to  pro- 
nounce sentence.  The  delay  was  un- 
doubtedly due  to  the  holidays  pro- 
claimed by  the  governor  of  the  state, 
and  which  continued  throughout*  the 
month  of  May,  1906.  It  is  not  neces- 
sary to  pass  upon  the  question  as  to 
whether  this  holiday  period  of  one 
month  would  excuse  and  justify  an 
otherwise  unwarranted  delay,  for  the 
reason  that  we  are  of  the  opinion  that, 
even  though  it  be  held  that  the  act  of 
pronouncing  judgment  is  a  part  of  the 
trial,  the  court  did  not,  by  reason  of 
the  postponement  from  April  80th  to 
June  4th,  lose  jurisdiction  in  the  mat- 
ter." 

In  Smith  v.  Hess  (1883)  91  Ind.  424, 
the  defendant  pleaded  guilty  on  the 
21st  'day  of  August,  1883,  to  a  charge 
of  grand  larceny,  and  the  record  en- 
try of  the  court,  showing  the  plea,  was 
the  following:  "Sentence  withheld.'* 
It  further  appeared  that  at  the  time 
the  sentence  was  withheld  the  defend- 
ant was  allowed  to  depart  from  the 
presence  and  custody  of  the  court 
without  bond  or  recognizance;  that 
the  judge  of  the  court  stated  to  him 
that  if  he  was  brought  back,  or  ever 
came  into  the  court  again,  he  would 
be  sentenced ;  that  he  was  absent  from 
the  court,  and  a  part  of  the  time  from 
the  state,  until  the  27th  day  of  Oc- 
tober, 1883,  when  he  was  arrested 
without  any  new  warrant,  or  new  ktgal 
proceedings,  and  was  sentenced  by  the 
judge  of  the  criminal  court,  and  x^ 
manded  to  the  custody  of  the  sheriff. 
The  defendant  contended^  under  a 
writ  of  habeas  corpus,  that  the  crim- 
inal court  had  authority  to  allow  mi- 
nors to  go  on  good  behavior,  but  not 
adults;  that,  by  reason  of  the  facts 
stated,  the  court  lost  jurisdiction  of 
the  subject  and  the  person,  and  hence 
had  no  authority  to  pronounce  the 
judgment  and  sentence;  that  being 
thus  allowed  to  depart  operated  as  an 
acquittal,  and  that  his  rearrest  and 
sentence  constituted  a  second  jeop- 
ardy for  the  same  offense.  The  appel- 
late court  affirmed  the  sentence,  say- 
ing: "The  legitimate  inference  from 
the  statute  is  that  the  legislature,  in 
its  enactment,  did  not  intend  that  the 
courts  should  allow  adult  offenders  to 


go  on  good  behavior.  Without  deciding 
what  might  be  the  result  of  such  a 
practice,  upon  a  proper  case  made  and 
properly  brought  before  us,  we  may 
say  that,  as  at  present  advised,  wje  do 
not  feel  like  giving  our  sanction  to 
that  practice.  We  say  this  much, 
really,  outside  of  the  case  before  us. 
What  we  decide  is,  that  the  judgment 
of  the  criminal  court  under  which  ap- 
pellant is  imprisoned  cannot  be  over- 
thrown in  the  collateral  attack  here 
made  upon  it.  For  all  irregularities 
and  errors  that  may  intervene  in  the 
trial  and  progress  of  a  criminal  cause, 
the  statute  of  this  state  provides  a 
direct,  easy,  cheap,  and  speedy  rem- 
edy by  appeal.  The  doctrine  of  the 
case  is,  that  where  such  remedy  is 
provided,  defendants  imprisoned  un- 
der judgments,  and  seeking  to  over- 
throw them  for  reasons  which  do  not 
render  them  absolutely  void,  and 
which  are  not  apparent  upon  the  rec- 
ord, will  be  driven  to  seek  a  remedy 
by  appeal,  or  other  direct  proceeding. 
A  judgment  by  a  court  of  competent 
jurisdiction,  valid  upon  its  face,  and  a 
valid  commitment  under  it,  is  an  un- 
answerable return  to  a  writ  of  habeas 
corpus.  A  large  number  of  the  states 
have  statutes  providing  that  a  prison- 
er shall  not  be  discharged  under  a 
writ  of  habeas  corpus,  where  it  ap- 
pears that  he  is  held  in  custody  by 
virtue  of  the  judgment  or  decree  of  a 
court  of  competent  jurisdiction,  or  by 
virtue  of  a  warrant  issued  upon  such 
judgment  or  decree.  This  state  is  one 
of  them.  The  writ  of  habeas  corpus 
is  not  to  take  the  place  of  a  writ  of 
error  or  a  court  of  appeals.'* 

In  State  v.  Watson  (1888)  95  Mo. 
411,  8  S.  W.  383,  the  defendant  was 
convicted  at  a  term  of  the  circuit 
court  held  in  November,  1882,  and 
motions  for  a  new  trial  and  in  arrest 
of  judgment  were  filed  and  overruled 
at  that  term,  and  the  defendant  ap- 
pealed to  the  supreme  court.  The 
cause  was  stricken  from  the  docket 
on  motion  of  the  attorney  general  be- 
cause the  record  disclosed  no  final 
judgment,  and  at  a  term  of  the  circuit 
court  held  in  June,  1885,  the  defend- 
ant, then  under  bail,  was  brought  be- 
fore the  court  and  sentenced  in  ac- 
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cordance  with  the  previous  verdict. 
The  supreme  court,  in  upholding  the 
sentence  of  the  trial  court,  although 
reversing  the  conviction  on  other 
grounds,  said:  "There  seems  to  be 
no  doubt  the  sentence  may  be  post- 
poned until  a  future  day  or  term  to 
suit  the  convenience  of  the  court,  or 
for  cause  shown.  .  .  .  After  the 
motion  for  new  trial  is  overruled,  the 
defendant  should  be  brought  before 
the  court  and  given  an  opportunity  to 
show  cause,  if  any  he  has,  why  sen- 
tence should  not  be  pronounced.  He 
may  then  present  matters  which  will 
render  it  proper  for  the  court  to  post- 
pone a  final  disposition  of  the  case 
until  a  future  term  of  the  court.  It 
would  be  highly  prejudicial  to  the  ad- 
ministration of  the  criminal  law,  both 
as  to  the  state  and  as  to  the  defend- 
ant, to  deny  the  court  power  to  render 
final  judgment  at  a  time  subsequent 
to  conviction.  The  power  to  pass  sen- 
tence is  not  confined  to  the  term  at 
which  the  defendant  was  convicted  by 
any  statute  of  this  state,  nor,  we  con- 
clude, by  the  law  in  the  absence  of  any 
statute.  The  failure  to  pronounce 
sentence  in  this  case  at  the  term  at 
which  the  cause  was  tried  was  an 
omission  on  the  part  of  the  state;  but 
the  continued  delay  was  evidently  due 
to  the  appeal  prosecuted  by  the  de- 
fendant. But  let  the  blame,  what- 
ever there  is,  rest  where  it  may,  it 
was  competent  for  the  trial  court, 
when  the  appeal  was  out  of  the  way, 
to  pronounce  sentence  upon  the  de- 
fendant according  to  the  verdict  of 
the  jury." 

The  foregoing  case  was  followed  in 
State  V.  Schierhoff  (1890)  103  Mo.  47, 
15  S.  W.  151,  wherein  it  was  contend- 
ed that  the  court,  having  entered  judg- 
ment against  the  defendant  while  a 
motion  for  a  new  trial  was  pending, 
and  having  overruled  the  motion, 
could  not  wait  a  year  and  then  impose 
a  final  sentence.  The  court  said: 
"We  do  not  think  there  is  any  merit 
in  this  contention.  The  case  of  State 
v.  Watson,  95  Mo.  411,  and  the  cases 
cited  on  page  415,  are  decisive  of  this 
point.  A  court  does  not  lose  jurisdic- 
tion of  a  case  till  final  judgment  be 
rendered." 


Ill,  Sentence     imposed     at    euhseqttent 

term. 

In  the  absence  of  a  statute  to  the 
contrary,  sentence  need  not  neces- 
sarily be  imposed  at  the  same  term  of 
court  at  which  the  verdict  or  plea  of 
guilty  was  had,  and  courts  of  general 
jurisdiction,  having  stated  terms  for 
the  trial  of  criminal  actions,  have  the 
power  to  continue  the  case  to  a  sub- 
sequent term  for  sentence. 

United  SUtes.— Miner  v.  United 
States  (reported  herewith)  ante, 
995. 

Alabama.— Clanton  v.  State  (1892) 
96  Ala.  Ill,  11  So.  299. 

Arkansas.  —  Thurman  v.  State 
(1891)  54  Ark.  120,  15  S.  W.  84; 
Greene  v.  State  (1908)  88  Ark.  290,. 
114  S.  W.  477;  Joiner  v.  State  (1910) 
94  Ark.  198,  126  S.  W.  723;  Barwick 
V.  State  (1913)  107  Ark.  115, 153  S.  W. 
1106;  Ck)x  V.  State  (1914)  114  Ark. 
234,  169  S.  W.  789. 

See  also  State  v.  Wright  (1910)  96: 
Ark.  203,  131  S.  W.  688 ;  Ford  v.  State 
(1911)  100  Ark,  515,  140  S.  W.  734. 

CaUfomia*— People  v.  Felix  (1872> 
45  Cal.  163. 

District  of  Columbia.  —  United 
States  V.  May  (1876)  2  MacArth.  512. 

Indiana.— Harbin    v.    State    (1892) 
133  Ind.  698,  33  N.  E.  635 ;  Ledgerwood 
V.  SUte  (1892)  134  Ind.  81,  33  N.  E. 
<S1. 

Iowa.— State  v.  Stevens  (1877)  47 
Iowa,  276;  State  v.  Ray  (1879)  60- 
Iowa,  520. 

Maine.— Re  St.  Hilaire  (1906)  101 
Me.  522,  64  Atl.  882,  8  Ann.  Cas.  385. 

MissonrL- State  v.  Watson   (1888) 
96  Mo.  411,  8  S.  W.  388;  State  v.  Schi- 
erhoff   (1890)    103  Mo.  47,   15  S.  W. 
151. 

New  Jersey.— State  v.  Aaron  (1818) 
4  N.  J.  L.  231,  7  Am.  Dec.  592;  State 
ex  rel.  Gehrmann  v.  Osborne  (1912). 
79  N.  J.  Eq.  430,  82  Atl.  424. 

North  Carolina. — State  v.  Overton^ 
(1877)  77  N.  C.  485. 

Oklahoma.— Ex  parte  Sparks  (1913) 
9  Okla.  Crim.  Rep.  665,  132  Pac.  1118;. 
Beaubein   v.   State    (1917)    —   Okla.. 
Crim.  Rep.  — ,  165  Pac.  213. 

Tennessee.— Dunn  v.  State  (1912> 
127  Tenn.  267,  154  S.  W.  969. 
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Texas.— Ex  parte  Beard  (1874)  41 
Tex.  284. 

As  was  said  in  State  ex  rel.  Gehr- 
mann  v.  Osborne  (N.  J.)  supra:  "To 
one  approaching  this  subject  for  the 
first  time,  the  initial  question  .which 
presents  itself  is  whether  there  is  any 
legal  foundation  for  the  popular  con- 
ception, held,  I  think,  by  most  lawyers, 
that  a  sentence  which  is  the  judgment 
of  the  court,  to  be  legal  and  effective, 
must  be  pronounced  at  the  term  at 
which  the  conviction  is  had.  So  far 
as  my  researches  go,  this  conception 
has  no  basis  upon  which  to  rest;  that 
is  to  say,  at  common  law,  and  where 
the  matter  is  not  regulated  by  stat- 
ute, there  does  not  appear  to  have 
been  any  legitimate  objection  to  a 
sentence  imposed  after  the  term  at 
which  the  conviction  was  had." 

In  Greene  v.  State  (1908)  88  Ark. 

290,  114  S.  W.  477,  the  court  said: 
''Sentence  may  be  pronounced  on  a 
plea  of  guilty  at  a  subsequent  term." 
See  to  the  same  effect.  State  v.  Wright 
(1910)  96  Ark.  203,  131  S.  W.  688. 

In  Com.  V.  Mayloy   (1868)   67  Pa. 

291,  it  was  said  by  way  of  dictum: 
**The  court  has  power  to  remand  and 
hold  convicts  for  sentence  as  long  as 
may  be  deemed  necessary  and  advan- 
tageous to  the  ends  of  justice,  and,  in 
the  meantime,  may  receive  informa- 
tion in  addition  to  that  disclosed  on 
the  trial,  in  regard  to  what  should 
be  an  appropriate  sentence,  under  the 
circumstances,  where  the  court  has  a 
discretion  on  the  subject." 

In  Miner  v.  United  States  (report- 
ed herewith)  ante,  995,  it  appeared 
that  sentence  was  postponed  on  the 
application  of  the  defendant  from 
term,  to  term  for  three  terms,  recog- 
nizance being  required  and  given  at 
each  term  for  his  appearance  at  the 
next  term;  and  it  was  held  that  the 
failure  of  the  court  to  impose  sentence 
at  the  trial  term  did  not  deprive  it  of 
jurisdiction  to  impose  sentence  at  a 
later  term. 

In  Clanton  v.  State  .(Ala.)  supra, 
ft  was  held  that  sentence  may  be  pro- 
nounced at  a  subsequent  term,  pro- 
vided the  case  has  been  regularly  kept 
in  court  so  that  there  has  been  no  dis- 
continuance. 


In  a  case  where  the  defendant  re- 
quested that  sentence  be  deferred  and 
the  case  continued  on  the  docket,  it 
was  held  not  to  be  error  to  impose 
sentence  at  a  subsequent  term  of  the 
court.    State  v.  Overton  (N.  C.)  supra. 

Where  the  court  fixed  no  time  for 
pronouncing  sentence,  and  the  case 
was  continued,  it  was  held  not  to  be 
error  to  Impose  sentence  at  a  sub- 
sequent term,  held  more  than  one  year 
after  a  plea  of  guilty  was  entered. 
Cox  V.  State  (Ark.)  and  State  v.  Ste- 
vens (Iowa)  supra. 

In  Re  St.  Hilaire  (Me.)  supra,  the 
petitioner  was  indicted  at  a  September 
term,  1901,  and  on  his  plea  of  guilty 
the  trial  court  ordered  that  the  case 
be  continued  for  sentence;  that  at  the 
September  term,  1902,  the  case  was 
placed  on  the  special  docket,  and  at 
the  April  term,  1905,  the  indictment 
was  brought  forward  and  the  petition- 
er was  sentenced  to  a  fine  and  impris- 
onment. The  appellate  court  held 
that  the  sentence  and  commitment  of 
the  petitioner  were  legal,  and  said: 
**We  have  recognized  the  power  of 
courts  of  general  jurisdiction,  having 
stated  terms  for  the  trial  of  criminal 
cases,  for  good  cause  to  place  the  in- 
dictment on  fiie  or  continue  the  case  to 
a  subsequent  term  for  sentence."" 

In  Ledgerwood  v.  State  (1892)  134 
Ind.  81,  33  N.  E.  631,  the  trial  court 
deferred  the  rendition  of  judgment, 
after  a  plea  of  guilty,  until  the  next 
term  of  court,  and  it  was  held  that 
the  court's  failure  to  render  judgment 
until  the  next  term  did  not  devest  its 
jurisdiction.  It  appeared,  however, 
that  the  defendant  was  at  all  times, 
after  his  arrest,  in  the  custody  of  the 
court  See  to  the  same  effect,  Harbin 
V.  SUte  (1892)  133  Ind.  698,  83  N. 
E.  685. 

In  State  v.  Ray  (1879)  50  Iowa,  520, 
the  defendant  was  tried  and  convicted 
at  the  January  term  of  court,  but  no 
judgment  was  rendered  on  the  verdict 
until  the  August  term  of  the  same 
year,  when  he  was  adjudged  to  pay  a 
fine.  The  appellate  court  affirmed  the 
judgment,  saying:  "It  is  insisted  that 
the  court  could  not  render  judgment 
after  the  term,  but  our  attention  is 


1014 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  AJJt. 


called  to  no  statute  or  decision  which 
supports  the  position/* 

In  People  v.  Felix  (1872)  45  Cal. 
163,  it  was  held  that  sentence  passed 
on  a  defendant  at  the  third  term  of 
court  after  his  conviction  was  valid, 
although  it  does  not  appear  from  the 
report  of  the  case  that  the  cause  was 
continued  by  any  record  entry  there- 
in. 

In  United  States  v.  May  (1876)  2 
MacArth.  (D.  C.)  512,  the  defendant 
was  found  guilty  on  November  9, 1875, 
and  a  motion  was  then  made  for  a  new 
trial,  but  the  motion  was  overruled 
and  an  appeal  was  taken  to  the  su- 
preme court;  and,  with  the  assent  of 
the  defendant,  the  execution  of  the 
sentence  was  postponed  for  the  stat- 
utory limit.  The  defendant  having 
failed  to  obtain  the  relief  sought,  the 
case  was  sent  back  to  the  criminal 
court,  whereupon  that  court,  June  8, 
1876,  imposed  a  sentence  of  three 
years'  imprisonment.  The  defendant 
contended  that,  the  sentence  not  being 
pronounced  at  the  same  term  at  which 
the  verdict  was  found,  no  sentence 
could  be  passed  at  any  subsequent 
term.  The  court  said:  "I  believe  we 
all  agreed  that  this  proposition  is  un- 
tenable. Especially  is  .this  so  when 
the  delay  in  passing  sentence  is  at 
the  special  instance  and  request  of 
the  defendant,  which  appears  to  be 
true  in  this  case.'' 

In  State  ex  rel.  Gehrmann  v.  Os- 
borne (1912)  79  N.  J.  Eq.  430,  82  Atl. 
434,  the  petitioner  on  April  28,  1909, 
pleaded  not  guilty,  and  on  June  1, 
1909,  the  case  was  called  and  put  off; 
on  June  14,  1909,  the  petitioner  re- 
tracted her  plea  and  pleaded  nolo 
contendere,  a  plea  of  non  vult  being 
entered  on  the  record,  and  bail  con- 
tinued for  sentence;  on  June  11, 
1909,  the  petitioner  was  called  to  the 
bar  and  aentence  was  postponed,  and 
on  August  9,  1911,  sentence  was  or- 
dered revoked;  and  on  September  21, 
.  1911,  sentence  wa^  pronounced.  In 
holding  that  it  was  within  the  power 
of  the  trial  court  to  postpone  the  im- 
position of  a  sentence,  and  sub- 
sequently to  impose  sentence,  the  ap- 
pellate court  said:  "If  a  defendant 
has  pleaded  nolo  contendere,  or  guil- 


ty, or  has  been  convicted  upon  tnal, 
the  court  has  the  power,  if  the  defend- 
ant does  not  object  thereto,  and  there- 
fore is  assumed  to  assent  thereto,  to 
refrain  from  pronouncing  a  judgment 
or  sentence,  and  may,  at  a  subsequent 
time,  hale  the  defendant  before  it,  and 
impose  the  punishment  in  the  same 
manner  that  it  would  have  been  jus- 
tified in  pronouncing  it  upon  the  veiy 
day  when  the  case  was  first  ripe  for 
sentence." 

In  Ex  parte  Sparks  (1913)  9  OUa. 
Crim.  Rep.  665,  132  Pac.  1118,  it  was 
held  that  there  was  no  statutory  pro- 
vision forbidding  the  pronouncing  of 
sentence  at  a  term  subsequent  to  that 
in  which  the  verdict  was  rendered,  the 
court  saying:  "The. action  of  the 
trial  court  in  postponing  judgment  in 
this  case  to  a  subsequent  term  of  the 
court  is  approved."  See  to  the  same 
effect,  Beaubein  v.  State  (1917)  — 
OUa.  Crim.  Rep.  — ,  165  Pac.  213. 

In  Barwick  v.  State  (1913)  107  Aifc. 
115,  153  S.  W.  1106,  at  the  February 
term,  1907,  the  defendant  pleaded 
guilty,  and  the  court  entered  an  or- 
der "that  this  cause  be  continued; 
that  the  defendant  pay  all  costs  here- 
in at  once,  and  that  the  fine  be  im- 
posed at  the  pleasure  of  the  court;" 
no  further  proceedings  were  had  un- 
til the  November  term,  1912,  when  the 
court  entered  judgment  against  the 
defendant,  on  his  plea  of  gailty,  for 
a  fine  i;i  the  sum  of  $100.  The  appel- 
late court  sustained  the  judgment, 
saying:  ''No  statute  is  brought  to  our 
attention  which  would  operate  as  a 
bar,  on  account  of  lapse  of  time,  to 
the  exercise  of  the  court's  power  to 
render  judgment  after  the  lapse  of 
several  terms." 

It  is  well  settled  that  if,  through  in- 
advertence or  oversight  on  the  part 
of  the  court,  sentence  is  not  pro- 
nounced during  the  term  at  which  tiie 
case  is  tried,  or  the  clerk  neglects  to 
enter  a  sentence  duly  pronounced,  the 
court  may  impose  sentence  at  a  sub- 
sequent term. 

United  Stales  v.  May  (D.  C)  su- 
pr^;  Neace  v.  Com.  (1915)  165  Kj. 
739,  178  S.  W.  1062;  Easterling  v. 
State  (1858)  35  Mias.  210;  Greenfield 
V.  State   (1872)  7  Baxt.   (Tenn.)    18; 
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State  V.  Miller  (1873)  6  Baxt.  (Teniu) 
513;  Dunn  v.  State  (1912)  127  Tenn. 
267»  154  S.  W.  969;  Ex  parte  Beard 
(1874)    41  Tex.  234;   Cleek  v.  Com. 
(1871)  21  Gratt.  (Va.)  777;  Flint  v. 
,  Com.  (1912)  114  Va.  820,  76  S.  E.  808. 
Thus,  in  Dunn  v.  State  (1912)  127 
Tenn.  267,  154  S.  W.  969,  the  court 
said:    "The  judgment  on  the  verdict 
may  be  lawfully  entered  at  a  sub- 
sequent term,  whether  the  failure  to 
enter  it  at  the  trial  term  be  the  result 
of  mere  inadvertence  on  the  part  of 
the  court,  or  misprision  of  the  clerk." 
In  State  v.  Miller   (1873)   6  Baxt. 
(Tenn.)  513,  the  defendant  was  tried 
and  convicted   April,    1872,   but   for 
some    cause    not    disclosed    by    the 
record,  the  court  failed  or  omitted  to 
enter  judgment  on  the  verdict  until 
the  next  succeeding  term  held  in  July ; 
and  it  was  held  that  "there  was  no 
*  error  in  this  of  which  the  defendant 
can  complain." 

In  Neace  v.  Com.    (1915)    165  Ky. 
739,  178  S.  W.  1062,  by  inadvertence 
or  oversight  of  the  clerk  the  judgment 
on  the  verdict  was  not  entered  at  the 
March  term  of  the  court,  although  the 
counsel   for  the   appellants  and  the 
judge  believed  that  the  judgment,  fol* 
lowing  the  verdict,  which  was  passed 
on  the  defendants,  had  been  duly  en- 
tered in  the  order  book.    At  the  fol- 
lowing May  term  the  defendants  were 
brought  into  court  and  sentenced,  and 
judgment  in  conformity  thereto  was 
duly  entered  on  the  record*    The  ap- 
pellate court>  in  sustaining  the  sen- 
tence, said:    "When  the  judgment  wars 
entered  at  the  May  term  of  the  court, 
there  was  before  the  court  the  verdict 
of  the  jury  th^t  had  been  entered  on 
the  records  of  the  court  when  it  was 
returned  at  the  March  term,  and  ih 
entering  judgment  on  this  verdict  at 
the  May  term  the  court  merely  fol- 
lowed the  verdict  and  pronounced  and 
had    entered  the   identical   judgment 
that  was  pronounced,  but  not  entered, 
on  the  verdict  at  the  March  term  of 
the  court.    If,  however,  the  trial  judge 
at  the  March  term  had,  by  oversight 
or  inadvertence  of  any  kind,  failed  to 
pronounce  judgment  on  the  verdict 
and  for  this  reason  the  judgment  had 
not  been  entered  by  the  clerks  we  have 


no  doubt  that  at  a  subsequent  term  of 
the  court  the  judge  could  have  pro- 
nounced judgment  on  the  verdict.  So 
that  whether  as  a  matter  of  fact  the 
court  did  or  did  not  sentence  the  de- 
fendants at  the  March  term  is  not 
material,  nor  does  it  matter  whether 
the  omission  to  enter  judgment  on  the 
record  book  of  the  court  at  the  March 
term  was  the  fault  of  the  judge  or  the 
clerk.  The  court  had  undenied  power 
to  pronounce  judgment  on  the  verdict 
and  have  it  entered  of  record,  and  the 
jurisdiction  and  power  to  enter  judg- 
ment on  the  verdict  continued  in  the 
court  until  these  things  were  done. 
It  is  urged  that  the  substantial  rights 
of  the  defendants  were  prejudiced  by 
the  failure  of  the  record  to  show  that 
judgment  had  been  pronounced  at  the 
March  term,  lis  the  right  of  appeal 
was  thereby  delayed.  It  is  doubtless 
true  that  the  right  of  appeal  on  ac- 
count of  this  omission  was  delayed 
for  a  time,  but  this  trifling  delay  can- 
not be  allowed  to  interfere  with  the 
jurisdiction  of  the  court  to  do  at  the 
May  term  what  should  have  been  done 
at  the  March  term.  The  trial  judg^ 
pronounced  judgment  and  had  it  en- 
tered in  due  form  immediately  upon 
his  attention  being  called  to  the  omis- 
sion by  counsel  for  the  defendants, 
and  we  have  no  doubt  that  he  would 
earlier  have  done  this  had  the  matter 
been  brought  to  his  notice." 

In  Greenfield  v.  State  (1872)  7  Baxt. 
(Tenn.)  18,  the  appellant  was  convict- 
ed at  the  May  term,  and  his  motion  for 
a  new  trial  and  arrest  of  judgment  be- 
ing overruled,  he  was  "remanded  to 
jail,"  and  the  judge  inadvertently 
omitted  to  impose  sentence,  or  the 
clerk  inadvertently  omitted  to  enter 
it.  No  further  action  was  taken  until 
the  September  tenn,  when  the  appel- 
lant was  brought  before  the  court, 
whereupon  he  moved  for  his  discharge 
on  the  ground  that  no  judgment  had 
been  rendered  at  the  May  term;  but 
the  court  refused  the  motion  and  pro* 
nounced  sentence  on  the  verdict.  The 
appellate  court  held  the  sentence  val- 
id, saying:  "The  time,  elapsing  ber 
tween  the  return  of  the  verdict  of  the 
jury  and  the  entering  of  judgment  is 
not  fatal  to  the  judgment.    They  are 
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different  steps  in  the  eause.  Upon  the 
return  of  the  verdict,  unless  a  motion 
for  a  new  trial,  or  in  arrest  of  judfir- 
ment,  is  pending,  or  htfa  been  allowed, 
the  court  should  pronounce  judgment, 
and  unless  for  special  reasons  it  is 
delayed,  it  should  be  pronounced  at 
the  same  term  of  the  court,  .  .  . 
but  until  the  judgment  is  rendered,  or 
the  cause  in  some  way  disposed  of,  it 
is  still  pending,  and  stands  continued 
with  the  unfinished  business  until  the 
next  term." 

In  Flint  v.  Com.  (Va.)  supra,  the 
court,  in  holding  that  a  judgment, 
which,  by  inadvertence,  the  court  had 
omitted  to  enter  on  a  verdict  rendered 
at  the  trial  term,  may  be  entered  at  a 
subsequent  term,  said:  ''The  court 
had  full  authority  to  enter  the  judg- 
ment upon  a  verdict  rendered  at  a 
preceding  term.  The  court  speaks  of 
it  as  a  nunc  pro  tunc  order,  and  in  a 
certain  sense  it  was;  that  is,  it  was 
the  entry  of  a  judgment  at  the  Oc- 
tober term  which  the  court  might 
have  entered  at  a  former  term ;  but  in 
effect  it  was  in  the  exercise  of  its  or- 
dinary jurisdiction.  The  prosecution 
had,  indeed,  proceeded  to  a  verdict, 
but  until  judgment  was  rendered  it 
was  a  pending  action,  upon  which  it 
was  the  duty  of  the  court  to  render 
judgment,  unless  it  had  seen  fit  for 
good  cause  to  set  it  aside.''  See  to 
the  same  effect,  Cleek  v.  Com.  (1871) 
21  Gratt.  (Va.)  777. 

In  United  States  v.  May  (1876)  2 
MacArth.  (D.  C.)  612,  the  court,  in 
referring  to  the  omission  to  pass  sen- 
tence, said:  ''We  are  of  the  opinion 
that  the  judge  who  tries  a  cause,  and 
a  verdict  is  found  by  the  jury,  if  the 
judge,  by  accident,  mistake,  or  design, 
should  fail  to  pass  sentence  during  the 
term  of  the  court  at  which  the  verdict 
was  found,  he  may  do  so  at  a  sub- 
sequent term,  and  so  may  any  other 
judge  holding  the  same  court.'' 

In  Ex  parte  Beard  (1874)  41  Tex. 
284,  the  relator  was  found  guilty  in 
October,  1871,  and  his  punishment  as- 
sessed at  fifteen  years'  imprisonment; 
his  motion  for  a  new  trial  being  over- 
ruled, he  appealed,  and  the  case  was 
reversed  and  remanded,  but  upon  a  re- 
hearing,  it  appearing  that  no  final 


judfirment  had  been  rendered,  the  case 
was  again  remanded  with  directions 
to  enter  judgment  nunc  pro  tunc.  It 
further  appeared  that  there  was  an 
omission  to  enter  judgment  at  the  next 
succeeding  term,  and  it  was  not  en- 
tered until  the  June  term,  1872;  and 
the  judgment  thus  entered  was  af- 
firmed  on  appeal,  and  the  relator  was 
sentenced  to  the  penitentiary,  froia 
which  place  he  obtained  a  writ  of 
habeas  corpus.  The  applicant  claimed 
that  he  was  unlawfully  imprisoned 
because  the  judgment  of  conviction 
was  rendered  during  the  second  tenn 
of  the  court,  after  the  trial  and  ver- 
dict against  him,  and  contrary  to  the 
statute.  The  supreme  court  held  that 
the  judgment  was  valid,  saying:  *^t 
are  of  opinion  that  the  court  belov 
had  a  right  to  render  the  judgment 
nunc  pro  tunc,  notwithstanding  a  term 
of  the  district  court  had  inter- 
vened between  the  verdict  and  judg- 
ment so  rendered,  which  had  been 
caused  by  the  effort  of  the  applicant 
to  carry  his  case  to  the  supreme  couit 
on  appeal,  without  a  proper  judgment 
having  been  rendered.  The  article 
relied  on  (Paschal's  Digr.  art  3151) 
makes  provision  for  rendering  a  judg- 
ment at  the  next  term  after  verdict 
but  it  does  not  restrict  the  general 
powers  of  the  court  to  render  a  judg- 
ment at  a  later  period  than  the  next 
term  when  it  clearly  appears  that  Ikt 
prosecution  has  not  b!^n  abandraed 
and  a  proper  case  for  it  is  presented.* 
In  Easterling  y.  State  (1858)  ^ 
Miss.  210,  the  jury  returned  a  ▼erdict 
of  guilty,  and  the  entry  on  the  min- 
utes of  the  court  recording  the  Todict 
was  as  follows:  "It  is,  therefore,  cos- 
sidered  by  the  court,  that  the  state  ef 
Mississippi  do  recover  of  and  froa 
the  defendant,  Simeon  Easterling,  tke 

sum  of dollars,  together  with  the 

costs  in  this  behalf  expended."  At 
the  next  term  of  the  court  the  judg- 
ment was  corrected,  and  it  was  or- 
dered to  be  entered  as  of  the  last  teim 
to  which  the  defendant  objected  on 
the  ground  that  the  court  had  Inst 
jurisdiction.  The  appellate  court  sus- 
tained the  sentence,  saying*:  "After 
the  verdict  was  returned,  it  was  the 
duty  of  the  court  to  render  judgment 
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against  the  defendant  for  the  penalty 
prescribed  by  law;  and  until  that  was 
done,  the  defendant  was  not  dis- 
charged from  the  custody  of  the  law, 
and  the  jurisdiction  of  the  court  was 
not  at  an  end.  It  is  manifest  here 
that  the  essential  thing  required  by 
law  had  not  been  done, — an  award  of 
the  punishment  prescribed  by  law  for 
the  offense;  and  that  the  verdict  stood 
at  the  term  at  which  it  was  rendered 
without  a  judgment.  The  judgment 
purporting  to  be  rendered  was  with- 
out substance,  and  the  judgment  of 
tike  law  remained  to  be  pronounced. 
It  was,  therefore,  competent  for  the 
court,  at  the  next  term,  to  render  judg- 
ment upon  the  verdict  for  the  penalty 
prescribed  by  law.  It  is  not  the  case 
of  a  judgment  merely  erroneous,  but 
of  one  without  substance  and  void." 

iV.  Sentence  impoBed  at  adjourned  term. 

It  has  been  held  that  sentence  may 
be  imposed  on  a  plea  or  verdict  of 
guilty  at  an  adjourned  term  of  the 
court,  although  the  plea  or  verdict 
was  had  at  a  regular  term.  Charles 
V.  State  (1836)  4  Port.  (Ala.)  107; 
Greene  v.  State  (1908)  88  Ark.  290, 
114  S.  W.  477;  Williams  v.  Com. 
(1857)  29  Pa.  102;  Com.  v.  Murphy 
(1911)  45  Pa.  Super.  Ct.  185. 

Thus,  in  Com.  v.  Murphy  (Pa.)  su- 
pra, it  was  said:  "It  is  well  settled, 
however,  that  a  person  convicted  by 
the  jury  at  a  regular  term  may  be  sen- 
tenced at  one  of  these  adjourned 
courts." 

Likewise,  sentence  may  be  imposed 
at  a  subsequent  term  by  a  different 
judge  than  the  one  who  presided  at 
the  trial  term.  Charles  v.  State, 
(Ala.)  supra. 

F.  Mffeet  of  escape  of  accused. 

The  decisions  are  in  accord  that 
where  the  accused  escapes  from  cus- 
tody, after  conviction  and  before  sen- 
tence, the  court  has  jurisdiction  to 
impose  sentence  at  any  subsequent 
term.  Thus,  in  Thurman  v.  State 
(1891)  54  Ark.  120,  16  S.  W.  84,  the 
appellant  pleaded  guilty  and  the  court 
adjourned  without  imposing  sentence, 
but  before  the  next  term  he  escaped 
from  prison,  and  after  an  absence  of 
several   years   was   recaptured,   and 


sentence  was  formally  pronounced  by 
the  court  in  which  the  conviction  was 
had.  The  appellate  court,  in  sustain- 
ing the  sentence,  said:  "The  statute 
does  not  require  that  the  sentence 
shall  be  pronounced  and  judgment  en- 
tered at  the  same  term  at  which  a  plea 
of  guilty  is  entered,  and  the  entry  of 
the  judgment  at  a  subsequent  term 
does  not  alter  or  conflict  with  any- 
thing done  by  the  court  at  the  pre- 
vious term.  There  is,  therefore,  no 
lack  of  power  in  the  court,  and  the 
judgment  may  be  deferred  until  a  suc- 
ceeding term."  So,  in  Smith  v.  Com. 
(1884)  6  Ky.  L.  Rep.  305,  the  fact  that 
a  verdict  was  returned  in  October, 
1881,  and  sentence  was  not  pro- 
nounced until  May,  1884,  was  held  not 
to  entitle  the  defendant  to  a  reversal, 
where  it  appeared  that  he  had  ab- 
sconded after  the  jury  had  retired  to 
consider  their  verdict,  as  judgment 
could  not  be  rendered  against  him  ex- 
cept in  his  presence,  and  he  was  not 
brought  before  the  court  until  the 
time  when  judgment  was  rendered. 

As  to  the  power  of  the  court  to  re- 
sentence a  prisoner  who  escapes  after 
the  imposition  of  the  death  penalty, 
see  Bland  v.  State  (1851)  2  Ind.  608; 
State  V.  Cardwell  (1886)  95  N.  C.  643 ; 
Rex  V,  Okey  (1674)  1  Lev.  61,  83  Eng. 
Reprint,  297;  Rex  v.  Ratcliffe  (1746) 
1  Wils.  150,  95  Eng.  Reprint,  543. 

VI.  Effect  of  pendency  of  proceedings  to 
review  or  the  liJee, 

The  rule  seems  to  be  well  settled 
that  during  the  pendency  of  a  motion 
for  a  new  trial,  in  arrest  of  judgment, 
or  to  give  the  defendant  time  in  which 
to  perfect  an  appeal  or  writ  of  error, 
a  postponement  or  delay  in  prohounc^ 
ing  sentence  does  not  deprive  the 
court  of  jurisdiction  to  impose  later  a 
valid  sentence.  Hall  v.  Patterson 
(1891)  45  Fed.  352;  Rankin  v.  Supe- 
rior Ct.  (1910)  157  Cal.  189,  106  Pac. 
718;  People  v.  Rhodes  (1912)  17  Cal. 
App.  789,  121  Pac.  936;  People  v.  Bol- 
ing  (1916)  32  Cal.  App.  42,  161  Pac. 
1169;  Darsey  v.  State  (1915)  17  Ga. 
App.  280,  86  S.  E.  781 ;  Stote  v.  Guild 
(1828)  10  N.  J.  L.  163,  18  Am.  Dec. 
404;  Beaubein  v.  State  (1917)  —  Okla. 
Crim.  Rep.  — ,  165  Pac.  213.    And  see 
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People  V.  Brewer  (1908)  142  111.  App. 
610. 

A  delay  of  three  or  four  years  from 
the  rendition  of  the  first  verdict  to 
the  sentence  of  the  court,  caused  by 
an  appeal  to  the  supreme  court  of  the 
state  and  to  the  Supreme  Court  of  the 
United  States,  has  been  held  to  give 
the  accused  no  ground  of  complaint. 
Darsey  v.  State  (1915)  17  Ga.  App. 
280,  86  S.  E.  781. 

In  Rankin  v.  Superior  Ct.  (1910) 
157  Gal.  189,  106  Pac.  718,  the  court, 
in  referring  to  the  statutory  time 
within  which  sentence  must  be  pro- 
nounced, said:  "The  court  has  no 
authority  to  fix  the  time  for  pronounc- 
ing judgment  for  a  day  later  than  five 
days  after  the  verdict;  thaf  if  a  mo- 
tion for  new  trial  or  in  arrest  of  judg- 
ment is  made,  the  court  may,  for  the 
purpose  of  deciding  the  same,  extend 
the  time  for  ten  days,  and  that  where 
the  question  of  probation  is  consid- 
ered, the  court  may,  for  that  purpose, 
extend  the  time  twenty  days.  These 
two  provisions  for  extension  of  time 
are  not  cumulative,  and  the  latest  date 
to  which  the  court  is  authorized  to 
extend  the  time  for  rendering  judg- 
ment, where  present  insanity  is  not 
involved,  is  a  day  not  more  than  twen- 
ty-five days  after  the  date  of  the  re- 
turn of  the  verdict.  ...  If  judg- 
ment was  not  pronounced  within 
the  time  limited,  a  new  trial  was 
made  imperative,  if  the  defendant 
so  desired."  See  also  the  following 
cases,  wherein  the  statutory  limit  of 
time  for  pronouncing  sentence  during 
the  pendency  of  proceedings  to  re- 
view, was  discussed.  People  v.  Tre- 
schenjco  (1911)  159  Cal.  456,  114  Pac. 
578;  People  v.  Bernard  (1913)  21  Cat. 
App.  56,  130  Pac.  1063 ;  People  v.  Flav- 
in (1918)  21  Cal.  App.  244,  131  Pac. 
821;  People  v.  Winner  (1916)  31  CaL 
App.  352, 160  Pac.  689;  People  v.  Lam- 
attina  (1918)  —  Cal.  App.  — ,  175 
Pac.  484. 

In  People  v.  Rhodes  (1912)  17  CaL 
App.  789,  121  Pac.  935,  wherein  sen- 
tence was  not  pronounced  until  the 
tenth  day  after  the  rendition  of  the 
verdict,  because  of  the  pendency  of 
a  motion  for  a  new  trial,  it  was  held 
that  the  court  was  not  deprived  of 


jurisdiction,  even  if  no  continuance 
was  had.  The  court  said:  '*The  rec- 
ord shows  that  upon  the  rendition  of 
the  verdict  the  court  fixed  the  time 
for  pronouncing  judgment  upon  the 
tenth  day  thereafter.  This  was  with- 
in the  time  allowed  by  §  1191  of  the 
Penal  Code,  where  such  extension  is 
granted  for  the  purpose  of  hearing  a 
motion  for  a  new  trial.  At  the  time 
appointed  for  the  rendition  of  judg- 
ment a  motion  for  a  new  trial  was 
made  and  denied,  and  judgment  there- 
upon rendered.  While  it  does  not  af- 
firmatively appear  that  the  time  for 
pronouncing  judgment  was  extended 
to  ten  days  for  the  purpose  of  heaniif 
such  motion  for  a  new  trial,  it  dees 
not  affirmatively  appear  that  the  ex- 
tension was  not  made  for  such  pur- 
pose, and  we  must  therefore  presume 
that  the  court  acted  regularly,  asd 
that  the  continuance  was  for  sixth 
purpose." 

In  People  v.  Boling  (1916)  32  CaL 
App.  42,  161  Pac.  1169,  the  verdict 
was  rendered  on  March  25th,  and  the 
court  fixed  March  28th  as  the  day  for 
pronouncing  sentence,  but  on  that  day 
the  time  of  sentence  was  continued 
to  April  4th,  on  which  day  a  motios 
for  a  new  trial  was  made  and  denied, 
whereupon  the  defendant  applied  for 
probation,  and  the  court  extended  the 
time  for  sentence  to  April  20th,  and 
then  to  July  19th,  on  which  day  the 
defendant  moved  for  a  new  trial  oi 
the  ground  that  sentence  had  not  been 
pronounced  within  the  period  limited 
by  statute.  The  court  denied  the  mo- 
tion, but  the  ruling  was  reversed  oa 
appeal,  the  appellate  court  holding 
that  the  time  of  extension  granted  hj 
statute  was  not  cumulative,  and  more 
than  110  days  had  elapsed  since  the 
verdict  was  rendered. 

In  Hall  V.  Patterson  (1891)  45  Fed. 
352,  the  petitioner  was  convicted  on 
May  19,  1883,  but  was  not  sentenced 
until  April  4,  1884,  and  the  deiu 
in  sentence  was  caused  by  the  peti- 
tioner's interposition  of  special  pkas 
in  bar  to  the  indictments,  which  pkas 
were  certified  to  the  supreme  eoart 
of  New  Jersey  for  its  advisory  opin- 
ion; and  immediately  on  the  ren- 
dition of  its  opinion  sentence  was  prh 
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nounced.  It  was  held  that  the  New 
Jersey  statute,  fixing  the  punishment 
of  the  offense,  and  providing  that  a 
defendant  "on  being  thereof  convict- 
ed" shall  be  punished,  did  not  require 
sentence  to  be  immediately  pro- 
nounced. 

In  State  v.  Guild  (1828)  10  N.  J. 
L.  168,  18  Am;  Dec.  404,  the  pro- 
nouncement of  sentence  was  deferred 
so  that  the  advisory  opinion  of  the 
supreme  court  on  several  questions  of 
law,  which  had  arisen  during  the  trial, 
might  be  obtained.  It  was  held  that 
jurisdiction  to  sentence  was  not  lost 
by  the  delay. 

In  Beaubein  v.  State  (1917)  — 
Okla.  Grim.  Rep.  — ,  165  Pac.  213,  the 
verdict  was  returned  on  September  2, 
1915,  and  thereupon  the  court  appoint- 
ed September  13,  1915,  as  the  time 
for  pronouncing  sentence ;  on  Septem- 
ber 4,  1915,  the  defendant  filed  a  mo- 
tion for  a  new  trial,  which  was  pend- 
ing until  October  26,  1915,  when  the 
motion  was  overruled,  and  sentence 
pronounced.  It  was  claimed  that,  as 
the  term  of  court  at  which  the  verdict 
was  returned  had  expired  by  opera- 
tion of  law,  the  court  had  lost  juris- 
diction to  pronounce  sentence;  but  the 
appellate  court  held  to  the  contrary 
and  sustained  the  sentence. 

In  People  v.  Brewer  (1908)  142  III. 
App.  610,  the  defendant  was  convicted 
on  March  6,  1906,  and  on  the  follow- 
ing day  he  entered  a  motion  for  a  new 
trial,  which  was  taken  under  advise- 
ment by  the  court,  and  on  March  9, 
1907,  the  motion  was  overruled; 
on  May  18,  1907,  the  court  entered 
judgment  on  the  verdict  and  pro- 
nounced sentence  on  the  defendant. 
It  was  contended  that  as  the  judgment 
was  not  entered  and  the  sentence  im- 
posed until  the  April  term,  1907,  the 
court  lost  jurisdiction  to  lawfully  per- 
form those  acts.  The  court  said: 
**When  the  motion  for  a  new  trial  was 
entered  by  plaintiff  in  error  at  the 
February  term,  1906,  and  no  action 
taken  thereon  at  that  term,  the  case 
dtood  continued  until  the  next  term 
of  the  court  in  accordance  with  the 
provision  of  paragraph  56,  chapter  37, 
Kurd's  Stat.  1905.  The  delay  in  en- 
tering: judgment   and   imposing   sen- 


tence from  the  February  term,  1907, 
when  motion  for  a  new  trial  was  over- 
ruled, until  the  April  term  following, 
we  do  not  regard  as  so  unreasonable 
as  to  oust  the  court  of  jurisdiction  to 
enter  judgment  and  impose  sentence. 
The  practice,  however,  of  delaying  ac- 
tion by  the  court  upon  a  motion  for 
a  new  trial  and  in  entering  judgment 
and  imposing  sentence  after  convic- 
tion, as  was  done  in  this  case,  is  not 
conducive  to  the  wholesome  adminis- 
tration of  justice  and  should  be  dis- 
couraged." 

Where  the  court  delays  the  impos- 
ing of  sentence  in  order  to  await  the 
determination  of  another  trial  of  the 
accused  for*  the  same  or  a  similar  of- 
fense, the  delay  does  not  deprive  it 
of  jurisdiction  to  pronounce  a  valid 
sentence.  Ex  parte  Morton  (1901) 
182  Cal.  846,  64  Pac.  469;  People  v. 
Robertson  (1907)  6  Cal.  App.  514,  92 
Pac.  498. 

In  Robinson  v.  State  (1908)  54  Tex. 
Crim.  Rep.  559,  118  S.  W.  763,  it  was 
held  that,  where  no  sentence  was  pro- 
nounced at  the  trial  term,  the  court 
could  pass  sentence  at  a  subsequent 
term,  although,  the  judgment  was  af- 
firmed on  an  intervening  appeal,  as 
such  affirmance  was  invalid,  owing  to 
the  omission  to  pronounce   sentence. 

But  where  a  motion  for  a  new  trial 
is  overruled  and  a  notice  of  appeal  is 
given,  no  sentence  being  imposed,  a 
sentence  subsequently  pronounced 
and  entered  nunc  pro  tunc  is  without 
lawful  authority  and  void.  Estes  v. 
State  (1898)  38  Tex.  Grim.  Rep.  606, 
48  S.  W.  982. 

In  Hinman  v.  State  (1908)  54  Tex. 
Grim.  Rep.  484,  113  S.  W.  280,  the  ap- 
pellant was  convicted  at  the  August 
term,  1907,  and  a  motion  for  a  new 
trial  being  overruled,  notice  of  appeal 
was  given,  and  on  account  of  the  ill- 
ness of  the  judge,  or  for  isome  other 
cause,  Sentence  was  not  pronounced 
until  the  following  January  term ;  and 
it  was  held  that  the  court  did  not  have 
jurisdiction  to  pass  sentence  at  that 
time.  The  appellate  court  said: 
"When  the  August  term  of  the  court 
adjourned,  all  power  of  the  district 
judge  over  it  ceased,  except  to  sub- 
stitute   lost    or    destroyed    records. 
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.  .  •  That  court  could  in  no  manner 
amend  the  record,  or  add  to  it  other- 
wise than  stated.  It  was  without  pow- 
er, pending  the  appeal  to  this  court, 
to  sentence,  or  to  enter  a  judgment  on 
the  verdict  even.  The  notice  of  appeal 
had  attached  the  jurisdiction  of  this 
court,  had  ousted  the  jurisdiction  of 
the  trial  court,  and,  until  this  court 
has  passed  upon  the  appeal,  the  trial 
court  is  without  authority  to  enter  a 
judgment  or  sentence.'' 

In  Texas  the  rule  has  been  recog- 
nized that,  where  an  appeal  in  a  crim- 
inal case  is  dismissed  because  of  the 
omission  to  enter  judgment  on  the 
verdict,  the  court  has  the  power  to 
perfect  the  record  at  a-  subsequent 
term,  by  causing  the  formal  entry  of 
the  judgment  on  the  verdict.  O'Con- 
nell  V.  State  (1857)  18  Tex.  359,  where 
the  court  said:  "The  entry  of  judg- 
ment in  this  case  was  in  accordance 
with  a  settled  practice,  which  has 
been  recognized  by  this  court  in  nu- 
merous cases.  Where,  as  in  this  case, 
the  court  has  failed  to  enter  up  judg- 
ment on  a  verdict  at  the  term,  but  has 
caused  entry  to  be  made  at  a  sub- 
sequent term,  this  court  has  uniformly 
entertained  the  appeal.''  See  to  the 
same  effect.  Smith  v.  State  (1876)  1 
Tex.  App.  408. 

In  Tennessee  the  same  rule  prevails. 
Nolin  v.  State  (1868)  6  Coldw. 
(Tenn.)  12;  State  v.  Miller  (1873)  6 
Baxt.  (Tenn.)  513. 

VII.  Waiver  of  delay. 

It  has  been  held  that,  where  the 
conduct  of  the  accused  shows  that  he 
has  waived  any  delay  in  pronouncing 
sentence,  he  cannot  maintain  that  the 
court  lost  jurisdiction  to  impose  sen- 
tence at  a  later  or  subsequent  term. 
Barwick  v.  State  (1913)  107  Ark.  116, 
168  S.  W.  1106;  People  v.  Creitser 
(1914)  26  Cal.  App.  647,  146  Pac.  109; 
People  V.  Everhardt  (1887)  104  N.  Y. 
691,  11  N.  E.  62;  People  v.  Trimble 
(1892)  131  N.  Y.  118,  29  N.  E.  1100, 
affirming  (1891)  60  Hun,  364,  38  N.  Y. 
S.  R.  999,  15  N.  Y.  Supp.  60. 

Thus,  in  People  v.  Everhardt  (1887) 
104  N.  Y.  591, 11  N.  E.  62,  the  defend- 
ant moved  that  judgment  should  be 
arrested  because  "the  verdict  was  ren- 


dered and  the  jury  discharged  on  the 
18th  day  of  December,  1886,  and  dur- 
ing the  December  term  of  the  court; 
and  afterwards,  to  wit,  on  the  24th 
day  of  December,  1886,  the  court  wa» 
duly  adjourned  until  the  next  term, 
by  which  adjournment  the  December 
term  was  finally  adjourned  without 
day,  no  judgment  having  been  ren- 
dered, and  the  defendant  not  having 
applied  for  or  consented  to  any  delay 
in  the  rendition  of  judgment  beyond 
the  22d  day  of  Decamber,  1885,  being 
the  Tuesday  following  next  after  the 
day  on  which  the  verdict  was  ren- 
dered; and  the  court  now  holding  the 
January  term,  1886,  has  no  jurisdic- 
tion to  render  judgment  in  the  action.'*' 
The  court  of  appeals  answered  this 
contention  by  saying:  'The  court 
which  pronounced  the  judgment  was 
the  same  court  which  tried  the  indict- 
ment, and  in  which  the  verdict  was 
rendered,  and  it  would  be  a  sufficient 
answer  in  this  case  that  no  substan- 
tial harm  was  done  to  the  defendant 
by  the  delay  from  the  22d  day  of  De- 
cember to  the  7th  day  of  January  fol- 
lowing. But  upon  this  record  it  may 
fairly  be  said  that  the  defendant,  not 
objecting,  waived  any-  delay  within 
the  meaning  of  §  472  of  the  Code  of 
Criminal  Procedure,  which  provides 
tiiat  the  time  for  pronouncing  judg- 
ment after  a  verdict  of  guilty  'must 
be  at  least  two  days  after  the  ver- 
dict, if  the  court  intend  to  remain  in 
session  so  long,  or,  if  not,  as  remote 
a  time  as  can  reasonably  be  allowed; 
but  any  delay  may  be  waived  by  the 
defendant.'  Judgment  in  this  case 
was  postponed  at  the  request  of  the 
defendant  until  the  22d  day  of  Decem- 
ber, to  enable  his  counsel  to  make  a 
motion  for  arrest  of  judgment,  and 
for  a  new  trial.  On  that  day  he  did 
not  appear  or  request  to  appear  in 
court  to  make  his  motion,  and  hence  he 
must  be  assumed  to  have  been  wholly 
indifferent  to  the  delay  and  to  have 
consented  thereto.  There  is,  there- 
fore, no  reason  for  saying  that  the 
court  lost  jurisdiction  to  pronounce 
judgment  on  a  subsequent  day." 

In  People  v.  Trimble  (N.  Y.)  supra» 
the  defendant,  in  answer  to  an  indict- 
ment, pleaded  a  previous  conviction 
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for  the  same  offense,  which  issue  was 
tried  and  resulted  in  a  verdict  ''for  the 
people;"  the  defendant  was  thereaft- 
er permitted  to  plead  over,  and,  with- 
out demanding  the  entry  of  a  formal 
judgment  or  objecting  to  its  omission, 
interposed  a  plea  of  not  guilty,  which 
issue  was  tried  and  the  prisoner  con- 
victed. It  was  held  that  the  defendant 
could  not  avail  himself  of  the  amis- 
sion to  enter  a  formal  judgment  on 
the  first  verdict,  the  court  sajing: 
'The  omission  of  a  formal  judgment 
upon  the  first  verdict  was  not  object- 
ed to  on  behalf  of  the  accused,  nor 
was  any  demand  made  by  him  for  its 
entry.  If  entered,  it  must  necessarily 
have  been  either  a  general  judgment 
of  conviction,  which  seems  to  be  the 
claim  of  the  appellant,  or  a  judgment 
of  respondeat  ouster,  the  plea  not 
sustained,  and  the  defendant  must 
answer  over.  Certainly  he  cannot  be 
heard  to  object  that  a  formal  judg- 
ment of  conviction  was  not  entered, 
for  the  error,  if  it  was  one,  inured  to 
his  benefit.  He  accepted  the  order 
granted  and  availed  himself  of  the 
privilege  it  gave  him  to  answer  over. 
He  cannot  now  be  permitted  to  com- 
plain that  he  should  have  been  con- 
victed when  the  issue  of  his  guilt  or 
innocence  had  not  yet  been  tried." 

Where  the  court  continues  a  case 
from  term  to  term,  and  the  defendant 
does  not  ask  that  sentence  be  imposed 
or  that  he  be  discharged,  he  is  held 
to  have  waived  the  delay  and  cannot 
complain  because  the  court  delayed 
pronouncing  sentence  on  his  plea  of 
guilty.  Barwick  v.  State  (Ark.)  su- 
pra. 


In  People  v.  Creitser  (1914)  25  Cal. 
App.  647,  145  Pac.  109,  the  defendant, 
affcer  entering  a  plea  of  guilty  and 
after  several  postponements  of  the 
time  for  passing  sentence,  withdrew 
his  plea  of  guilty,  and  asked  that  the 
case  should  be  set  down  for  trial; 
and  the  matter  of  fixing  a  date  for  the 
trial  being  continued  to  a  certain  date, 
the  defendant  again  entered  a  plea  of 
guilty  and  informed  the  court  that  he 
desired  to  dispense  with  any  further 
services  of  his  attorney.  It  was  held 
that  the  defendant,  on  entering  his 
plea  of  guilty  the  second  time,  waived 
any  delay  in  pronouncing  sentence,  the 
court  saying:  "Assuming  that  there 
is  a  legal  appeal  here,  it  is  readily  ob- 
vious that,  while  the  court  in  the  first 
instance  exceeded  its  authority  by 
postponing*  the  matter  of  passing  sen- 
tence beyond  the  time  expressly  lim- 
ited by  the  statute,  that  point  cannot 
now  be  urged  by  the  defendant,  since 
it  appears,  as  we  have  shown,  that  he 
withdrew  his  plea  of  guilty  after  the 
matter  of  pronouncing  judgment  had 
been  postponed  from  one  date  to 
another  until  the  statutory  period  had 
been  passed,  and  that,  after  so  with- 
drawing said  plea,  he  again  entered  a 
plea  of  guilty,  waived  time  for  the 
pronouncing  of  judgment,  and  the 
court  thereupon  and  at  once  pro- 
nounced its  judgment  of  sentence. 
The  court,  therefore,  in  passing  sen- 
tence was  obviously  within  the  time 
limit  prescribed  by  the  statute  for  pro- 
nouncing judgment  upon  what  seems 
to  have  been  at  that  time  the  only 
plea  to  the  information  before  it.'* 

H.  B. 


EDWARD  S.  SAVAGE  et  al.,  Respts., 

V. 

JOHN  BLANCHARD  EDGAR,  Appt. 

Sew  Jersey  Court  of  Errors  and  AppealS'^-Jufie  19,  1010. 

(86  N.  J.  Eq.  205,  98  Atl.  407.) 

Injiuiction  —  against  action  at  law  —  matters  arising  pendente  Ute. 

1.  Injunction  does  not  lie  to  prevent  further  prosecution  of  an  action 
at  law  because  of  an  accord  and  satisfaction  effected  after  beginning  of 
Ihe  action. 

[See  note  on  this  question  beginning  on  page  1026.] 
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Acc<Mrd  and  satisfaction  —  effect. 

2.  Performance  by  one  party  to  an 
accord  and  satisfaction  of  the  obliga- 
tion imposed  upon  him  thereby  extin- 
guishes the  claim  against  him  upon 
which  the  other  party  has  begun  ac- 
tion. 

[See  1  R.  C.  L.  199.] 

—  cognizance  by  court. 

3.  An  accord  and  satisfaction  made 
between  litigants  privately  and  with- 
out judicial  sanction  is  not  entitled  to 
judicial  cognizance  until  properly 
brought  before  the  court  in  which  the 
action  was  pending. 

[See  1  R.  C.  L.  202.] 


—  refusal  of  party  to  be  bound  —  ef- 
fect 

4.  The  refusal  of  one  party  to  an 
accord  and  satisfaction  to  be  bound 
by  it  does  not  alter  its  legal  effect  as 
a  settlement. 

[See  1  R.  C.  L.  201.] 

—  effect  on  pending  action. 

5.  An  accord  and  satisfaction  of  the 
matter  involved  in  a  pending  action 
affords  a  complete  defense  to  the  fur- 
ther prosecution  of  the  action. 

[See  1  R.  C.  L.  201.] 

Fraud  —  availability  at  law. 

6.  That  an  accord  and  satisfaction 
was  induced  by  fraud  may  be  shown 
in  an  action  at  law  in  which  it  is 
sought  to  rely  upon  it  is  a  defense. 

[See  1  R.  C.  L.  201.] 


*  Appeal  by  defendant  from  a  decree  of  the  Court  of  Chancery  in  favor 
of  complainants  in  a  suit  to  restrain  the  prosecution  of  an  action  at  law 
in  the  Supreme  Court.    Reversed. 


Statement  by  Kalisch,  J. 

The  complainants  filed  their  bill 
in  the  court  of  chancery  to  restrain 
the  prosecution  of  an  action  at  law 
in  the  supreme  court.  The  bill  and 
affidavit  in  support  of  it  disclosed 
that  John  Blanchard  Edgar,  the  de- 
fendant-appellant, had  an  action 
pending  in  the  supreme  court  to  re- 
cover $50,000  from  Edward  S.  Sav- 
age and  his  wife,  the  respondents; 
that,  while  the  action  was  pending, 
an  agreement  was  entered  into  by 
Edgar  and  Savage  and  reduced  to 
writing,  in  which  it  was  recited  that 
it  w^s  the  desire  and  purpose  of 
both  parties  to  settle  and  adjust  all 
matters  of  difference  of  accounts 
between  them,  and  thereupon  it  was 
agreed  that  Savage  should  transfer 
to  Edgar  250  shares  of  the  common 
stock  of  the  Trembly  Point  Corpo- 
ration and  should,  in  addition  there- 
to, pay  to  Edgar  $2,000  in  cash,  and 
give  him  a  note  for  $2,000  more, 
payable  in  thirty  days.  This  was  to 
be  in  full  settlement  of  all  claims 
and  demands  whatsoever.  In  con- 
sideration thereof  Edgar  agreed  to 
discontinue  the  action  at  once  and 
pay  all  fees,  including  his  attorney's 
fees  and  counsel  fees.  The  cash  was 
paid,  the  note  was  given,  and  two 
days  afterwards  the  parties  met  by 


appointment  in  Mr.  Savage's  office. 
Savage  took  a  certificate  for  250 
shares  of  the  Trembly  Point  stock 
out  of  his  safe,  indorsed  it  in  blank, 
exhibited  it  to  Edgar,  and  together 
they  then  went  to  the  transfer  of- 
fice of  the  company  to  have  the  stock 
there  transferred  to  Edgar.  The 
stock  was  thereupon  delivered  to  the 
secretary  of  the  company,  and  he 
was  requested  by  Savage  to  trans- 
fer the  name  to  Edgar,  whereupon 
Edgar  said  that  he  would  prefer  to 
have  the  transfer  of  the  stock  made 
to  his  wife,  and  thereupon  the  sec- 
retary was  directed  to  make  the 
transfer  as  Edgar  had  requested, 
and  this  was  done.  Subsequently, 
Edgar  refused  to  accept  the  stock 
upon  the  grounds  that  he  was  not 
bound  to  take  it  until  he  had  ascer- 
tained its  value,  and  that  investiga- 
tion had  shown  him  that  it  was  not 
worth  what  Savage  represented  it 
to  he.  After  conaplainants  filed  their 
bill  to  stay  the  action  at  law,  Edgar 
tendered  back  the  cash  and  the 
notes,  which  Savage  refused  to  ac- 
cept. 

The  bill  avers  ''that  4he  said  set-* 
tlement  made  by  the  complainants 
with  the  said  Edgar  was  positive 
and  final,  and  was  accepted  by 
Edgar  together  with  the  property^ 
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paid  and  delivered,  pursuant  to  the 
terms  of  the  same,  as  a  full  compro- 
mise settlement  of  the  said  action  of 
the  said  Edgar  against  the  com- 
plainants, and  the  agreement  of  set- 
tlement made  in  writing,  as  herein- 
before mentioned,  has  been  fully 
carried  out  and  performed  in  all  re- 
spects on  the  part  of  the  said  com- 
plainants, but  that  the  said  Edgar 
had  violated  the  said  agreement  in 
that  he  has  attempted  and  is  now  at- 
tempting to  bring  the  said  action  to 
trial  in  the  supreme  court  notwith- 
standing the  same  had  been  fully 
settled/' 

The  case  shows  that  after  the 
settlement  was  made,  and  after 
Edgar,  the  plaintiff  in  the  action  at 
law,  had  noticed  the  case  for  trial, 
notwithstanding  the  settlement, 
that  the  complainants,  defendants 
in  that  action,  presented  a  petition 
to  the  supreme  court  in  which  the 
agreement  was  set  up,  and  in  which 
it  was  averred  that  the  cash  and 
note  had  been  delivered  to  Edgar 
and  the  stock  had  been  transferred 
to  Edgar's  wife  at  his  request.  In 
answer  to  the  petition,  Edgar  set  up 
that  the  stock  was  not  worth  what 
it  was  ret>resented  to  be,  and  that 
when  tendered  to  him  it  was  made  a 
condition  of  its  delivery  that  he 
should  sign  a  statement  that  the  de- 
fendant Savage  was  making  no  rep- 
resentation as  to  its  value,  except 
the  appraisals  made  by  Mr.  Corbin 
and  Mr.  Day,  that  Edgar  declined  to 
sign  this,  and,  under  the  advice  of 
his  attorney,  declined  to  accept  the 
stock.  The  supreme  court  declined' 
to  perpetually  restrain  the  action  be- 
cause of  the  controverted  facts  upon 
which  the  application  was  based, 
discharged  the  rule  with  leave  to  the 
defendants  to  file  a  supplementary 
answer  setting  up  the  settlement, 
and  preserving  to  Edgar  the  right 
to  take  issue  upon  such  answer  and 
have  the  questions  of  fact  settled  by 
a  jury. 

From  the  refusal  of  the  supreme 
court  to  perpetually  restrain  the  ac- 
tion at  law,  the  respondents  herein 
appeal  to  this  court,  and  upon  a 
motion  made  by  the  appellant  here- 


in, in  that  cause,  the  appeal  of  the 
respondents  was  dismissed  upon  the 
ground  that  the  action  of  the  su- 
preme court  rested  upon  its  discre- 
tion and,  therefore,  was  not  appeal- 
able. 

The  respondents  declined  to  avail 
themselves  of  the  leave  granted  to 
them  by  the  supreme  court  to  file  a 
supplementary  answer  setting  up 
the  settlement,  but,  instead,  filed 
their  bill  in  chancery  to  restrain  the 
action  at  law,  and  obtained  in  that 
tribunal  a  rule  to  show  cause  why 
the  prayer  of  their  bill  to  restrain 
the  appellant  from  prosecuting  his 
action  at  law  should  not  be  granted, 
and  a  temporary  stay  of  the  action. 
Upon  the  return  of  the  rule  the  or- 
der to  show  cause  was  made  abso- 
lute and  the  stay  continued.  The 
appellant  then  gave  notice  to  strike 
out  the  bill  upon  two  grounds,  one 
of  which  was  that  the  bill  did  not 
allege  any  ground  for  equitable  re- 
lief. The  vice  chancellor  refused  to 
strike  out  the  bill,  and  it  is  upon 
that  order,  and  the  order  restrain- 
ing the  appellant  from  prosecuting 
his  action  at  law,  that  the  appel- 
ant appeals  to  this  court. 

Messrs.  Carrick  &  Wortendyke,  for 

appellant : 

The  action  of  the  supreme  court, 
embodied  in  the  rule  discharging  the 
rule  to  show  cause,  was  a  determina- 
tion of  the  issue  before  the  court 
which  is  conclusive  upon  the  parties, 
not  only  in  the  action  itself,  but  in 
any  oth^  form  in  which  they  might 
seek  to  relitigat^  th^  question. 

West  New  York  Silk  Mill  Co.  v. 
Laubsch,  53  N.  J.  Eq.  65,  30  Atl.  814, 
57  N.  J.  L.  234,  30  Atl.  550. 

Failure  to  restpre  the  part  consid- 
eration received  by  defendant  is  not 
necessarily  a  ratification,  even  if  the 
contract  be  considered  as  executed, 
and  not  still  resting  in  negotiation. 

Gould  V.  Cayuga  County  Nat.  Bank, 
86  N.  Y.  75;  Kley  v.  Healy,  127  N.  Y. 
555,  28  N.  E.  593 ;  Roberts  v,  James,  88 
N.  J.  L.  492,  85  Atl.  244,  Ann.  Cas. 
1914B,  869 ;  Redrow  v^  Sparks,  76  N.  J. 
Eq.  133,  79  Atl.  450 ;  Reed  v.  Benzine- 
ated  Soap  Co.  81  N.  J.  Eq.  182,  86  Atl. 
263. 

Complainants  are  bound  by  the 
judgment  of  the  supreme  court,  which 
has    unquestioned   jurisdiction,    they 
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having  elected  to  seek  their  remedy 
in  that  court. 

Wallace,  M.  &  Co.  v.  Leber,  67  N.  J. 
L.  26,  50  Atl.  586;  Holmes  v.  Steele, 
28  N.  J.  Eq.  176;  Vaughn  v.  Johnson, 
9  N.  J.  Eq.  179;  Reeves  v.  Cooper,  12 
N.  J.  Eq.  223;  Stein  v.  Cuff,  76  N.  J. 
Eq.  277,  74  Atl.  517,  21  Ann.  Cas.  1285 ; 
Roarke  v.  Roarke,  77  N.  J.  Eq.  181,  75 
Atl.  761;  McMichael  v.  Barefoot,  85 
N.  J.  Eq.  139,  95  Atl.  620. 

If  the  court  of  chancery  was  not 
precluded  by  the  action  of  the  su- 
preme court,  the  defendant  should 
have  been  put  upon  the  terms  to  per- 
mit complainants  to  plead  the  alleged 
settlement  in  the  law  action. 

Headley  v.  Leavitt,  68  N.  J.  Eq.  595, 
60  Atl.  963. 

The  bill  of  complaint,  presenting  no 
matter  properly  of  equitable  cogni- 
zance, should,  on  motion,  have  been 
struck  out. 

Essex  Paper  Co.  v.  Greacen,  45  N.  J. 
Eq.  504,  19  Atl.  466;  Steelman  v. 
Wheaton,  72  N.  J.  Eq.  626,  66  Atl.  195. 

Messrs.  C.  McK.  Whittemore  and 
Robert  H.  McCarter,  for  respondents: 

The  court  of  chancery  had  undoubt- 
ed jurisdiction  to  grant  the  complain- 
ants their  desired  relief. 

Pryer  v.  Gribble,  L.  R.  10  Ch.  534,  44 
L.  J.  Ch.  N.  S.  676,  32  L.  T.  N.  S. 
238,  23  Week.  Rep.  642 ;  Richardson  v. 
Eytbn,  2  De  G.  M.  &  G.  79,  42  Eng. 
Reprint,  800;  Stapilton  v.  Stapilton,  1 
Atk.  2,  26  Eng.  Reprint,  1;  Hart  v. 
Hart,  L.  R.  18  Ch.  Div.  670,  50  L.  J. 
€h.  N.  S.  697,  45  L.  T.  N.  S.  13,  30 
Week.  Rep.  8;  Phillips  v.  Berger,  2 
Barb.  608,  8  Barb.  527;  Cook  v.  Rich- 
ardson, 178  Mass.  125,  59  N.  E.  675; 
Headley  v.  Leavitt,  65  N.  J.  Eq.  748, 
55  Atl.  731;  Trenton  Street  R.  Co.  v. 
Lawlor,  74  N.  J.  Eq.  828,  71  Atl.  234, 
74  Atl.  668 ;  Gardner  v.  Short,  19  N.  J. 
Eq.  341;  Line  v.  Nelson,  38  N.  J.  L. 
358;  Pom.  Eq.  Jur.  T  752;  Krouse  v. 
Woodward,  110  Cal.  638,  42  Pac.  1084; 
New  England  Trust  Co.  v.  Abbott,  162 
Mass.  148,  27  L.R.A.  271,  38  N.  E.  432; 
Hills  V.  McMunn,  232  111.  488,  83  N.  E. 
963;  36  Cyc.  560,  566;  Johnson  v. 
Brooks,  93  N.  Y.  337;  Cushman  v. 
Thayer  Mfg.  Jewelry  Co.  76  N.  Y.  365, 
32  Am.  Rep.  315;  Safford  v.  Barb^, 
74  N.  J.  Eq.  352,  70  Atl.  371 ;  Moore  v. 
Baker,  62  N.  J.  Eq.  208,  49  Atl.  836; 
Straus  V.  Norris,  77  N.  J.  Eq.  33,  75 
Atl.  980;  Law  v.  Smith,  68  N.  J.  Eq. 
81,  59  Atl.  327;  Adderley  v.  Dixon,  1 
Sim.  &  Stu.  607,  57  Eng.  Reprint,  239, 
2  L.  J.  Ch.  103,  24  Revised  Rep.  254; 
Hamblin  v.  Dinneford,  2  Edw.  Ch.  531 ; 


Story,  Eq.  Jur.  f  723 ;  Hopper  v.  Hop- 
per, 16  N.  J.  Eq.  147;  Bumgardner  v. 
Leavitt,  36  W.  Va.  194,  12  LJt JL  776, 
13  S.  E.  67. 

Defendant  should  not  be  permitted 
to  rely  on  the  representation  as  to  the 
value  of  the  stock  as  a  ground  for  re- 
pudiating the  settlement. 

Dennis  v.  Jones,  44  N.  J.  Eq.  513,  6 
Am.  St.  Rep.  899,  14  Atl.  913;  Reed 
V.  Benzine-ated  Soap  Co.  81  N.  J.  Eq. 
182,  86  Atl.  263 ;  Clampitt  v.  Doyle,  73 
N.  J.  Eq.  678,  70  AtL  129;  Gerli  v. 
Mistletoe  Silk  Mills,  83  N.  J.  L.  7,  84 
Atl.  1065;  Sun  Dredging  &  Gonstr.  Co. 
V.  Ottens,  84  N.  J.  L.  741,  87  AtL  1003; 
Dennis  v.  Jones,  44  N.  J.  Eq.  513,  6 
Am.  St.  Rep.  899,  14  AtL  913;  Byard 
v.  Holmes,  33  N.  J.  L.  119,  6  Mor.  Min. 
Rep.  598;  Doughten  v.  Camden  Bldg. 
&  L.  Asso.  41  N.  J.  Eq.  556,  7  Atl.  479; 
Russell  V.  Russell,  60  N.  J.  Eq.  282,  47 
Atl.  37,  affirmed  in  63  N.  J.  Eq.  282,  49 
Atl.  1081;  Reid  v.  Hibbard,  6  Wis.  175; 
Bryant  v.  Proctor,  14  B.  Mon.  451; 
Stewart  v.  Haas,  23  La.  Ann.  783; 
Wales  V.  Newbould,  9  Mich.  45;  Stein- 
way  V.  Steinway,  24  App.  Div.  104,  48 
N.  Y.  Supp.  1046;  Grabenheimer  v. 
Blum,  63  Tex.  369;  French  v.  Shoe- 
maker, 14  Wall.  316,  20  L.  ed.  852; 
Rodermund  v.  Clark,  46  N.  Y.  354. 

The  subject-matter  of  the  bill  of 
complaint  has  not  b^n  fully  litigated 
and  determined  in  the  supreme  court. 

West  New  York  Silk  Mill  Co.  v. 
Laubsch,  53  N.  J.  Eq.  65,  30  Atl.  814. 

Failure  to  restore  the  entire  consid- 
eration received  on  the  settlement,  and 
the  great  delay  in  offering  a  return  of 
a  part,  with  the  consequent  prejudice 
to  complainant,  not  only  constitute 
weighty  evidence  of  the  intention  to 
ratify  the  agreement,  but  also  operate 
by  way  of  estop^l  to  render  the  at- 
tempt at  rescission  futile. 

American  Dock  &  Improv.  Co.  v. 
Public  Schools,  35  N.  J.  Eq.  181. 

The  doctrine  of  election  of  remedy 
will  not  apply  to  the  complainants  in 
the  chancery  suit. 

Way  V.  Bragaw,  16  N.  J.  Eq.  213,  84 
Am.  Dec.  147;  Law  v.  Rigby,  4  Bro. 
Ch.  63,  29  Eng.  Reprint,  779 ;  Pickford 
V.  Hunter,  5  Sim.  122,  58  Eng.  Reprint, 
283 ;  2  Dan.  Ch.  PI.  it  Pr.  721 ;  Roarke 
V.  Roarke,  77  N.  J.  Eq.  181,  75  Atl.  761 ; 
Larter  v.  Canfield,  59  N.  J.  Eq.  461,  45 
Atl.  616;  Griffing  v.  A.  A.  Grifflng 
Iron  Co.  61  N.  J.  Eq.  269,  48  Atl.  910; 
Van  Houten  v.  Stevenson,  68  N.  J.  Eq. 
490,  64  Atl.  1058;  Carlisle  v.  Cooper, 
18  N.  J.  Eq.  241;  Steers  v.  Shaw,  63 


SAVAGE  V. 

(86  N.  J.  Eq.  t&5 

N.  J.  L.  858,  21  AtL  940;  Fulton  v. 
Golden,  25  N.  J.  Eq.  353. 

KaliBch,  J.,  delivered  the  opinion 
of  the  court: 

The  interposition  of  the  court  of 
chancery  between  the  appellant  and 
the  respondents  in  their  controversy 
in  the  supreme  court  cannot  be  sus- 
tained upon  the  facts  before  us. 
The  agreement)  in  writing,  entered 
into  by  the  appellant  and  the  re- 
spondent Savage  for  a  complete  ac- 
cord and  satisfaction  of  the  mat- 
ters in  dispute  between  them  and 
which  were  the  subject  of  an  action 
at  law  then  pending  in  the  supreme 
court,  is  clear  and  explicit  in  its 
terms.  The  fact  that  Savage  fully 
performed  his  part  of  the  agree- 
ment was  not  controverted.  The 
legal  effect  of  the  performance  by 
Accord  «d  Savafire  of  his  agree- 

mntutmetiom^  ment  was  to  ex- 
•"•^*-  tinguish     the     ap- 

pellant's claim  that  was  made  the 
basis  of  the  action  against  Savage 
in'^the  supreme  court.  But  as  this 
settlement  was  made  between  the 
litigants  privately  and  without 
judicial    sanction,    the    settlement 

was,  as  a  matter  of 
;;;»»*—••  *^    course,  not  entitled 

to  judicial  recog- 
nition until  brought  properly  before 
the  court  in  which  the  action  was 
pending.  The  appellant,  it  appears, 
not  only  refused  to  perform  that 
part  of  the  agreement  whereby  he 
had  obligated  himself  to  discontinue 
the  action,  but  attempted  to  repudi- 
.ate  the  entire  agreement  and  insist- 
ed upon  proceeding  to  a  trial  of  the 

^refii««i  of  cause.    The    action 

partr  to  be  of  the  appellant  in 

i»o«.d-eireet.        ^^^^    respect    could 

in  no  manner  alter  the  legal  eflFect 
of  the  settlement. 

It  would  be  an  anomaly  in  the 
judicial  procedure  of  this  state  to 
countenance  the  right  of  the  re- 
Bpondents  to  oust  their   adversary 

from  the  forum  in 


'^^J't--t*-!l:;«-  which  he  was  prop- 
At  law^matten  erly  Seeking  his 
mlV  »^"**"**  remedy,       because, 

peradventure,       he 
might  set  up  fact^  in  reply  to  their 

3  A.L.R. — 65. 
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defense  of  an  executed  compro- 
mise, matters  which-  are  only  cog- 
nizable in  a  court  of  equity.  For 
that  is  practically  what  the  re- 
spondents are  seeking  to  do. 

Under  the  state  of  facts  pre- 
sented, the  respondents'  regular 
course  to  pursue .  was  to  have  ap- 
plied to  the  court  in  which  the  ac- 
tion at  law  was  pending  for  leave  to 
file  a  supplementary  answer  setting 
up  the  executed  accord.  Before  the 
adoption  of  the  new  Practice  Act, 
such  a  situation  would  have  been 
met,  under  the  common  law,  by  an 
application  for  leave  to  file  a  plea 
puis  darrein  continuance.  This 
plea  was  peculiarly  adapted  to  the 
situation  which  the  facts  set  put  in 
the  respondents'  bill  and  affidavit 
present.  In  discussing  the  office  of 
this  plea,  Stephen's  Pleading  (on  p. 
66)  says :  "It  is  to  be  observed  that 
the  efi^ect  of  such  a  plea  is  not  to 
impugn  the  right  of  action  alto- 
gether, but  only  the  right  of  further 
maintaining  it,  i.  e.,  since  the  period 
when  the  matter  of  defense  arose; 
and  in  this  respect  it  differs  from  an 
ordinary  plea  in  bar,  which  is  in  the 
nature  of  an  absolute  and  general 
exception  to  the  plaintiffs'  right  to 
maintain  the  action,  and  tends  to 
deny  that  it  was  properly  brought. 
A  plea  of  this  kind  is  always  plead- 
ed by  way  of  substitution  for  the 
former  plea;  on  which  no  proceed- 
ing is  afterwards  had.  It  may  be 
either  in  bar  or  abatement;  and  is 
followed  like  other  pleas,  by  a  repli- 
cation and  other  pleadings,  till  is- 
sue is  obtained  upon  it." 

If  the  plaintiff's  replication  to  the 
additional  plea  set  up  matter  which 
did  not  raise  an  issue  of  fact,  cog- 
nizable in  a  court  of  law,  the  proper 
course  was  to  demur,  but  now,  un- 
der the  new  practice,  such  a  situa- 
tion may  be  met  by  a  motion  to 
strike  out  the  reply  to  the  supple- 
mental answer. 

The  accord  set  up  and  executed  by 
the  respondent  Sav-  ^       ^      ^     . 

-.«-^     -^w^in     ^49^'mA      n    Accord  and  sat- 
age     Will     Afford      a    Lfactlon-eireet 

complete  defense  to  Jj^j^^^**** 
the   appellant's  ac- 
tion at  law,  unless  it  should  appear 
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that  the  appellant  was  induced  to 
sign  a  release-  (for  such  was  the 
legal  effect  of  the  written  agreement 
fully  performed  by  the  respondent 
Savage),  by  false  and  fraudulent 
Fraud-  representations     as 

ATaiiabiiity  to  the  value  of  the 

**  ""''•  stock.    Of     course, 

if  the  execution  of  the  instrument 
was  induced  by  fraud,  that  can  be 
shown  in  an  action  at  law« 

While  there  is  a  resemblance  in 
the  circumstances  *of  the  present 
case  to  those  which  appeared  in 
Headley  v.  Leavitt,  68  N.  J.  Eq. 
691,  60  Atl.  963,  and  Trenton  Street 
R,  Co.  V.  Lawlor,  74  N.  J.  Eq.  828, 
71  Atl.  234,  74  Atl.  668,  in  which 
cases  this  court  held  that  the  juris- 
diction of  the  court  of  chancery 
was  properly  entertained,  yet,  upon 
an  analysis  of  the  cases  cited,  there 
will  be  found  as  much  difference 
intrinsically  from  the  case  sub 
judice  as  one  might  expect  to  find 
between  an  original  writing  and  its 
facsimile.  The  prominent  distin- 
guishing feature  between  the  pres- 
ent case  and  the  cases  cited  is  that 
in  neither  of  the  latter  was  there  a 
complete  accord.  In  Headley  v. 
Leavitt  (N.  J.)  supra,  the  defend- 
ant attempted  to  set  up  in  the  ac- 
tion at  law  on  certain  promissory 
notes  the  accord  and  satisfaction  as 
a  defense ;  but  the  proof  showed  that 
he  had  not  performed  his  part  of  the 
compromise,  and  the  defense,  there- 
fore, was  overruled.  Subsequently, 
he  did  perform  and  filed  a  bill  to  re- 
strain the  action  at  law  on  the 
ground  that  he  had  an  equitable 
defense,  and  then  the  court  direct- 
ed that  the  action  at  law  should  be 
restrained  unless  and  until  the 
plaintiff   consented   that   the   com- 


plete accord  and  satisfaction  might 
be  set  up  as  a  defense.  In  that  case 
this  court,  speaking  through  Mr. 
Chief  Justice  Gummere  (on  p.  595), 
said:  "The  subject  of  litigation 
whidi  resulted  in  the  judgment  was 
one  which  was  cognizable  by  a  legal, 
rather  than  an  equitable,  tribunal. 
The  contract  which  the  appellant 
sought  to  set  up  as  a  defense  to  the 
action  in  the  supreme  court  would, 
if  it  had  been  executed  by  him, 
have  constituted  a  legal  and  not  an 
equitable  defense  to  that  action. 
Subsequent  performance  of  the  con- 
tract on  his  part  gives  him  no  right 
to  have  the  forum  of  the  litigation 
changed  to  a  court  of  equity  and  to 
deprive  the  respondent  of  the  de- 
termination of  a  jury  upon  the  ques- 
tion of  the  existence  or  nonexistence 
of  such  contract." 

In  Trenton  Street  R.  Co.  v.  Law- 
lor, supra,  the  agreement  for  com- 
promise was  made  while  the  action 
at  law  was  pending.  Lawlor's  at- 
torney, with  authority  from  Lawlor, 
agreed  to  take  a  certain  sum  in 
compromise,  and  this  Lawlor  re- 
fused to  accept.  The  case,  therefore, 
was  one  of  unexecuted  accord. 

In  the  present  case,  it  appeared 
that  the  accord  had  been  f  idly  exe- 
cuted by  the  respondent  Savage, 
and  of  which  the  respondents  could 
have  availed  themselves  by  a  prop- 
er plea  in  the  action  at  law,  hence 
there  was  no  ground  for  the  inter- 
ference of  a  court  of  equity.  The 
appellant's  motion  to  strike  out  the 
bill  for  want  of  equity  should  have, 
prevailed. 

The  decree  will  be  reversed,  with 
direction  to  the  Court  of  Chancery 
that  the  bill  be  dismissed,  with 
costs. 


ANNOTATION. 

Right  to  enjoin  prosecution  of  civil  action  because  of  matters  arising  pendente 

lite. 


Equity  will  enjoin  the  prosecution 
of  civil  actions  for  matters  arising 
pendente  lite,  where  such  matters  do 
not  constitute  an  adequate  defense  at 
law  or  the  remedy  at  law  is  not  ade- 


quate.   Trenton  Street  R.  Co.  v.  Law- 
lor (1908)  74  N.  J.  Eq.  828,  71  Atl.  23, 
74  Atl.  668;  Harvey  v.  Ryan    (1906) 
59  W.  Va.  134,  7  L.R.A.(N.S.)  445,  115 
Am.  St.  Rep.  897,  53  S.  E.  7. 
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In  the  case  first  cited,  it  appeared 
that  in  an  action  for  personal  injuries 
the  plaintiff  agreed  to  a  compromise 
inmiediately  preceding  the  trial.  Sub- 
sequently, he  refused  to  execute  a 
release  or  accept  a  tender  of  the 
agreed  amount.  Thereafter  he  noticed 
the  case  for  trial  after  having  substi- 
tuted counsel.  Thereupon  the  defend- 
ant instituted  an  action  to  restrain  the 
prosecution  of  the  suit.  The  court 
held  that  while  a  compromise  was  a 
good  defense  at  law,  still  the  compro- 
mise here  remained  unexecuted  and 
was,  therefore,  unavailable  as  a  de- 
fense at  law,  so  that  an  injunction  was 
proper. 

So,  in  Harvey  v.  Ryan  (W.  Va.) 
supra,  it  appeared  that  the  complain- 
ant's testator  had  purchased  a  lot  of 
land  with  general  covenants  of  war- 
ranty from  an  intestate  of  one  of  the 
defendants.  The  complainant  had 
given  his  bond  to  the  defendant's  in- 
testate for  the  purchase  price.  Subse- 
quently an  action  of  ejectment  was 
instituted  against  the  complainant's 
testator,  by  a  person  who  claimed  a 
paramount  title.  Pending  the  eject- 
ment action,  a  suit  was  commenced 
for  the  payment  of  the  bond.  The 
complainant's  testator  obtained  a  tem- 
porary injunction  restraining  the  ac- 
tion on  the  bond  pending  the  result 
of  the  ejectment  action.  The  eject- 
ment action  having  been  decided 
against  the  complainant's  testator, 
and  all  the  interested  parties  having 
died,  the  complainant,  who  was  execu- 
tor, revived  the  suit,  praying  for  a 
perpetual  injunction  restraining  the 
prosecution  of  the  action  on  the  bond 
by  the  personal  representatives  of  the 
deceased.  On  motion  the  bill  was  dis- 
missed. In  reversing  that  judgment 
the  court  held  that  equity  would  in- 
tervene, since  complainant  did  not 
have  an  adequate  defense  at  law,  the 
action  on  the  bond  being  on  a  sealed 
instrument,  wherein  the  lack  of  con- 
sideration could  not  be  pleaded  at 
law 

Similarly,  in  Williams  v.  Neely  (1904) 
69  L.R.A.  232,  67  C.  C.  A.  171,  134  Fed. 
1,  it  appeared  that,  since  the  final 
hearing  of  an  action  on  a  note  given 
for  a  tract  of  land,  the  defendants  had 


paid  certain  liens  against  that  land. 
They  thereupon  instituted  an  action 
to  restrain  the  action  on  the  note,  and 
for  an  adjudication  of  the  rights  of 
the  parties.  It  was  held  that  the. 
court  had  jurisdiction  to  adjudicate 
the  rights  and  interests  of  all  the  par- 
ties, and  so  put  an  end  to  the  litiga- 
tion. The  court  said:  "In  case  it 
shall  appear,  as  counsel  have  inti- 
mated, that  since  the  final  hearing  be- 
low the  complainants  have  paid  and 
secured  releases  of  these  liens,  the 
court  should  reduce  the  amount  of 
the  recovery  in  the  action  at  law  upon 
the  note,  by  the  amount,  not  exceeding 
the  value  of  the  annuities  at  the  time 
such  payments  were  made,  which  the 
complainants  have  necessarily  expend- 
ed in  paying  the  liens  of  the  annuities 
upon  their  land  and  in  defending  their 
title  against  them.  That  court  un- 
doubtedly has  jurisdiction  to  adjudi- 
cate the  rights  and  interests  of  all  the 
parties  to  this  suit  in  the  three  quar- 
ter sections  of  land  to  which  the  liens 
attach,  and  to  put  an  end  to  this  liti- 
gation." 

In  Marshall  v.  Bryant  Electric  Go. 
(1911)  107  C.  C.  A.  599,  185  Fed.  499, 
it  was  held  that  a  manufacturer  who 
had  intervened  in  and  successfully 
defended  one  customer  against  a 
charge  of  infringing  a  patent  might 
enjoin  the  further  prosecution  of  an 
infringement  suit  brought  by  the  pat- 
entee against  another  customer. 

If  the  enforcement  of  a  judgment 
in  a  civil  action  would  be  unconscion- 
able, equity  will  enjoin  the  enforce- 
ment. Elder  v.  Prussing  (1902)  101 
111.  App.  655.  In  that  case  it  ap- 
peared that,  in  an  attachment  suit, 
the  defendant  gave  a  recognizance, 
whereupon  the  attachment  was  dis- 
solved. By  the  bond  the  surety  was 
given  the  management  of  the  defense. 
Prior  to  the  trial  the  principal  be- 
came a  bankrupt  and  interposed  that 
plea,  in  violation  of  his  recognizance 
agreement.  Subsequent  to  the  inter- 
position of  the  plea  of  the  principal's 
discharge  in  bankruptcy,  a  personal 
.judgment  was  obtained  against  the 
bankrupt  principal,  but  with  a  per- 
petual stay  of  the  execution  against 
him.    The  plaintiff  in  that  suit  there- 
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upon  sought  to  enforce  the  judgment 
against  the  surety,  who  instituted  a 
suit  to  restrain  such  enforcement, 
pending  a  defense  which  his  principal 
had  prior  to  his  plea  in  bankruptcy. 
The  court  held  that  it  would  be  un- 
conscionable to  enforce  the  judgment 
against  the  surety. 

If  a  defense  arising  since  issue 
joined  may  be  adequately  presented  in 
the  action,  equity  will  not  interfere. 
Williams  v.  Wilson  (1878)  124  Mass. 
257 ;  Deepwater  R.  Co.  v.  Hotter  (1906) 
60  W.  Va.  55,  116  Am.  St.  Rep.  873,  53 
S.  E.  705;  Burkhart  v.  Scott  (1911)  69 
W.  Va.  694,  72  S.  E.  784.  And  see 
the  reported  case  (Savage  v.  Edgar, 
ante,  1021). 

In  Burkhart  v.  Scott  (1911)  69  W. 
Va.  694,  72  S.  E.  784,  it  appeared  that 
a  verdict  had  been  obtained  in  an  ac- 
tion in  assumpsit,  and  the  defendant 
therein  effected  a  compromise  with 
the  plaintiff.  Subsequently  the  plain- 
tiff instituted  a  bill  te  restrain  the  de- 
fendant therein  from  making  use  of 
the  agreement  of  compromise,  alleg- 
ing that  it  was  procured  by  fraud. 
The  court  held  that  complainant  had 
an  adequate  remedy  at  law,  and  there- 
fore equity  would  not  interfere.  It 
was  said :  ''The  original  bill  states  no 
cause  for  injunction.  The  law  court 
can  determine  whether  or  not  the  com- 
promise was  fraudulently  made  to  de- 
feat Wamsley's  fee,  and  if  it  should 
find  that  it  was  in  fact  fraudulent  it 
has  the  power  to  reject  the  paper  as 
evidence.  .  .  .  Injunction  is  one 
of  the  extraordinary  remedies,  and 
equity  will  not  relieve  by  injunction 
when  there  is  a  plain  and  adequate 
remedy  at  law.  In  fact,  it  is  essential 
to  confer  jurisdiction  by  injunction 
that  it  must  appear  that  no  adequate 
relief  exists  in  law  on  the  facts 
averred,  and  a  bill  which  fails  to  show 
the  want  of  such  legal  remedy  is  fa- 
tally bad." 

In  Deepwater  R.  Go.  v.  Motter 
(1906)  60  W.  Va.  55,  116  Am.  St.  Rep. 
873,  53  S.  E.  705,  it  appeared  that  an 
action  of  assumpsit  had  been  begun. 
A  number  of  creditors  of  the  defend- 
ants brought  suit  against  them,  and 
garnisheed  the  complainants.  The  de- 
fendants in  those  actions  sued  to  en- 


join the  prosecution  of  the  action  oi 
assumpsit  and  the  garnishment  pro- 
ceedings.    The  court  held  that  tlie 
persons  bringing  those  actions  eoald 
not  be  deprived  of  the  tribunal  ia 
which  they  chose  to  bring  their  legal 
action,  saying:  "Clearly  the  demud 
of  Motter  it  Company  is  legal  in  cbsr- 
acter,  triable  by  a  jury  in  a  law  court 
in  the  action  of  assumpsit,  and  ante 
the  Constitution  Motter  &  (^mpuy 
are  entitled  to  such  trial,  unless  n 
can  see  some  plain  reason  why  eqoitj 
should  deprive  them  of  it    As  be- 
tween the  railroad  company  and  IM- 
ter  &  Company,  a  law  court  can  giiv 
adequate  and  full  remedy  by  testinf 
whether  any  amount  is  due  to  Motter 
&  Company,  and   if   so,  how  mocL 
They  have  right  to  have  that  amoust 
determined  by  verdict  and  judgment, 
as  such  judgment  would  be  conelii- 
sive,  .not  only  between  the  railroad 
company  and  them,   but  as  betweea 
Motter   &  Company   and  their  cred- 
itors, as  to  the  fund  liable  for  debt 
Turner  v.  Stewart  (1902)  51  W.Va 
493,  41  S.  E.  924.    Say  that  the  rail- 
road company  could  sue  the  conflict- 
ing creditors  in  equity  to  settle  their 
rights   as  to  the  fund   in  its  hani< 
(this  is  not  decided),  still  that  fact 
cannot    disable    Motter    &   Gompanj 
from  sustaining  a  suit  at  law.   Tbe 
fact  that  these  creditors  on  varions 
claims  are  pursuing  the  railroad  coo* 
pany  is  a  matter  between  them,  nf^ 
between  the  company  and  Motter  ft 
Company,   and  cannot  put  it  in  tiie 
power  of  the  company  to  exclude  Mot- 
ter   &    Company    from    their  proper 
chosen  tribunal.     It  is  this  right  rf 
Motter  &  Company  to  have  their  de- 
mand passed  by  a  jury  that  must  be 
the   dominant  factor.     We  must  net 
ignore  that  right.     The  law  foram'! 
relief,  as  between  the  company  aa^ 
Motter  &  Company,  is  full  and  a<fe- 
quate  to  fix  their  rights.    When  «« 
are  met  by  the  plea  that  it  is  not  ad^ 
quate  between  the  company  and  the 
creditors  of  Motter  &  Company,  «< 
answer,  that  is  another  matter,  and 
that  the  action  of  the  circuit  coart 
leaves  the  injunction  in  force  as  t» 
that." 
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In  Williams  v.  WilBon  (1878)  124 
Mafia  257,  it  appeared  that  suit  had 
been  befi^n  on  a  note  secured  by  a 
mortgage,  given  as  part  of  the  pur- 
chase price  of  an  undivided  half  of  an 
estate.  The  vendor  had  since  sold  one 
half  of  his  remaining  half.  The  co- 
owners  thereafter  sold  a  portion  by 
metes  and  bounds  to  another,  releas- 
ing the  vendee  from  the  mortgages 
thereon.  They  advised  the  mortgagee 
of  the  contemplated  sale  and  the 
agreed  price,  and  he  advised  imme- 
diate completion.  Prior  to  that  trans- 
action, the  mortgagee  had  commenced 
an  action  on  the  note.    In  a  suit  to  en- 


join the  action  on  the  note  on  the 
ground  that  the  last  purchaser  was 
discharged  from  all  liability  on  the 
note  by  reason  of  the  conveyances  and 
releases,  it  was  held  that  the  defense 
was  available  in  the  action  on  the  note 
and  mortgage. 

In  the  reported  case  (Savage  v.  Ed- 
gar, ante,  1021)  it  is  held  that  the 
complainant  was  not  entitled  to  an  in- 
junction restraining  the  prosecution 
of  a  suit  at  law,  though  the  parties 
had  completed  an  accord  and  satisfac- 
tion after  issue  joine'd;  since  the  ac- 
cord and  satisfaction  could  be  pleaded 
in  a  supplemental  answer.     R.  C.  L. 


JOE  HANEL,  Respt., 
v. 

JOHN  OBRIGEKEWITSCH,  Doing  Business  as  Dickinson  Roller  Milling 

Company,  Appt. 

North  Dakota  Supreme  Courts  May  IS,  1918* 
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Master  and  servant  —  obvious  risk  —  machinery  in  motion. 

1.  The  danger  of  having  one's  fingers  crushed,  if  placed  between  the 
rollers  of  a  machine  for  the  purpose  of  removing  material  which  has 
clogged  the  same,  and  while  the  engines  are  working  and  the  machine  is 
in  operation,  is  a  risk  which  is  so  patent  and  apparent  that  an  employee 
of  reasonable  intelligence  would  be  presumed  to  know  and  appreciate  it. 

[See  note  on  this  questioi}  beginning  on  page  1035.] 


—  warning  —  knowledge. 

2.  The  rule  requiring  the  employer 
to  instruct  his  employee  and  to  warn 
him  of  dangers  is  only  for  the  purpose 
of  supplying  the  latter  with  informa- 
tion which  he  is  not  supposed  to  have, 
and,  if  it  is  shown  that  the  employee 
did,  in  fact,  possess  the  knowledge 
and  an  appreciation  of  the  danger,  a 
failure  to  warn  him  can  in  no  sense 
be  said  to  be  the  proximate  cause  of 
the  injury;  and,  if  not  a  proximate 
cause  of  the  injury,  it  cannot  be  ac- 
tionable negligence. 

[See  18  R.  C.  L.  569  et  seq.] 


—  presumption. 

3.  An  employee  is  presumed  to  see 
and  understand  all  dangers  that  a 
prudent  and  intelligent  person  of  the 
same  age  and  experience,  and  with 
the  same  capacity  for  estimating  their 
significance,  would  see  and  under- 
stand. 

[See  18  R.  C.  L.  570.] 

—  safe  and  unsafe  method  of  work 
—  Instruction. 

4.  Where  there  is  a  safe  and  an  un- 
safe way  of  doing  the  work,  the  mas- 
ter must  give  the  servant  instruction 
how  to  do  it  to  avoid  injury. 

[See  18  R.  C.  L.  567  et  seq.] 


Headnotes  1-^  by  Bruce,  Ch.  J. 

(Grace,  J.,  dissents.) 
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Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Stark 
County  (Crawford,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Casey  &  Bnrgeson  for  ap-     years  of  age.    He  had  worked  at  the 


pellant. 

Mr.  W-  F.  Burnett,  for  respondent: 

Plaintiff  was  entitled  to  have  the  is< 
sues  submitted  to  a  jury. 

Ross  v.  Double  Shoals  Cotton  Mills, 
140  N.  C.  115,  1  L.R.A.(N.S.)  298,  62 
S.  E.  121. 

The  court  will  not  disturb  the  ver- 
dict of  a  jury,  if  there  is  a  question  of 
fact  for  them  to  pass  on,  or  any  evi- 
dence of  negligence. 

Cameron  v.  Great  Northern  R.  Co. 
8  N.  D.  124,  77  N.  W.  1016,  5  Am.  Neg. 
Rep.  454;  Zink  v.  Lahart,  16.  N.  D. 
56,  110  N.  W.  931;  Hall  v.  Northern 
P.  R.  Co.  16  N.  D.  60,  111  N.  W.  609, 
14  Ann.  Cas.  960;  Umsted  v.  Colgate 
Farmers  Elevator  Co.  18  N.  D.  309,  122 
N.  W.  390;  Webb  v.  Dinnie  Bros.  22 
N.  D.  377,  134  N.  W.  41;  Wyldes  v. 
Patterson,  24  N.  D.  218,  139  N.  W. 
577;  Messenger  v.  Valley  City  Street 
&  Interurban  R.  Co.  21  N.  D.  82,  32 
L.R.A.(N.S.)  881,  128  N.  W.  1023; 
Roux  V.  Blodgett  &  D.  Lumber  Co.  85 
Mich.  519,  13  L.R.A.  728,  24  Am.  St. 
Rep.  102,  48  N.  W.  1092;  Haines  v. 
Lake  Shore  &  M.  S.  R.  Co.  129  Mich. 
481,  89  N.  W.  349;  Smith  v.  Spokane, 
16  Wash.  408,  47  Pac.  888,  1  Am.  Neg. 
Rep.  386;  Stephenson  v.  Sheffield 
Brick  &  Tile  Co.  151  Iowa,  371,  130  N. 
W.  586 ;  Yanike  v.  Chicago  &  N.  W.  R. 
Co.  149  Wis.  554,  136  N.  W.  329; 
O'Brien  v.  Northwestern  Consol.  Mill. 
Co.  119  Minn.  4,  137  N.  W.  399. 

Where  there  is  a  safe  and  unsafe 
way  of  doing  the  work,  the  master 
must  give  an  unskilled  servant  in- 
structions how  to  do  it  to  avoid  in- 
jury. 

Wright  V.  Stanley,  56  C.  C.  A.  234, 
119  Fed.  330;  Royer  v.  Tinkler,  16 
Pa.  Super.  Ct.  457;  Sheetram  v.  Trex- 
ler  Stave  &  Lumber  Co.  13  Pa.  Super. 
Ct.  219;  Missouri  P.  R.  Co.  v.  Watts, 
64  Tex.  568. 

Bruce,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  to  recover  dam- 
ages for  personal  injuries,  occa- 
sioned by  the  hand  of  the  plaintiflF 
being  caught  and  crushed  between 
two  rollers  in  a  flour  and  feed  mUl. 
The  plaintiff  was  a  man  thirty-nine 


blacksmith's  trade  for  years  in  Rus- 
sia, before  coming  to  the  United 
States,  and  during  such  employment 
had  repaired  wagons,  plows,  etc.  He 
does  not,  however,  seem  to  have  been 
there  employed  around  machinery. 
After  coming  to  the  United  States 
he  farmed  for  a  while,  and  while 
doing  so,  and  for  about  eight 
months,  used  an  ordinary  farm  feed 
mill.  He  had  been  working  for 
about  three  and  one-half  months  at 
the  particular  employment  at  which 
he  was  injured,  and  that  employ- 
ment seems  to  have  furnished  all 
of  his  real  knowledge  of  grinding 
machinery.  The  machine  at  which 
he  was  injured  was  an  iron  frame 
with  three  sets  of  rolls  inclosed, 
about  18  inches  apart,  and  one  above 
the  other.  There  was  an  opening  in 
the  iron  frame  just  below  each  set 
of  rolls.  This  opening  was  covered 
by  an  iron  door  which  fitted  into  the 
machine  so  as  to  prevent  dust  com- 
ing out,  and  the  bottom  of  the  door 
was  about  6  inches  above  the  set  of 
rolls  below.  In  order  to  get  his 
hand  caught  in  the  rolls,  it  was  nec- 
essary to  put  it  in  the  door,  and 
down  from  4  to  6  inches,  before  it 
would  reach  the  top  of  the  rolls,  or 
it  would  have  to  be  drawn  by  some- 
thing or  by  some  means  down  that 
distance.  So,  too,  as  the  rolls  were 
about  17  inches  in  diameter,  it 
would  be  necessary  that  the  fingers 
should  be  put  or  drawn  a  few  inches 
lower  between  the  rolls  before  they 
would  be  caught.  The  negligence 
charged  is : 

"That  the  defendant  carelessly 
and  negligently  failed  to  instruct 
the  plaintiff  in  respect  to  the  mech- 
anism of  the  said  grinding  machine, 
or  as  to  the  use  thereof,  or  as  to  the 
manner  of  operating  the  same,  and 
neglected  to  warn  the  plaintiff  rel- 
ative to  the  risks  incident  thereto, 
and  especially  of  the  danger  and 
risk  of  his  hands  being  caught  or 
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drawn  in  between  the  rolls  of  said 
machine,  although  the  plaintiff  was 
ignorant  of  said  danger  and  risks. 

''That  the  defendant  negligently 
and  carelessly  failed  to  provide  a 
proper  belt  for  the  operation  of  said 
machine;  that  said  machine  was  in- 
tended to  be  equipped,  and  should 
have  been  equipped,  with  a  belt  6 
,  inches  in  width;  that  prior  to  the 
time  plaintiff  entered  the  employ  of 
the  defendant  one  of  the  belts  on 
said  machine  had  worn  out,  and  the 
defendant  negligently  replaced  the 
same  with  an  old  4-inch  belt,  which 
was  inadequate  and  not  of  sufficient 
strength  or  width  to  properly  oper- 
ate and  turn  said  grinder  machine, 
and  that  the  defendant,  with  knowl- 
edge, negligently  permitted,  al- 
lowed, and  authorized  the  use  of 
said  defective,  unfit,  and  worn  belt 
in  the  operation  of  said  machine  and 
equipment  so  furnished  by  him,  and 
negligently  failed  and  neglected  to 
warn  and  instruct  the  plaintiff  of 
such  dangerous,  unfit,  and  defective 
appliance. 

"That  on  or  about  the  18th  day  of 
November,  1914,  while  the  defend- 
ant was  operating  said  machine  in 
the  usual  and  ordinary  manner,  un- 
der instructions  and  by  the  direction 
of  the  defendant,  the  said  machine, 
by  reason  of  said  defective  and  unfit 
belt  and  appliance,  choked  up  and 
clogged,  thereby  making  it  neces- 
sary for  the  plaintiff,  in  the  course 
of  his  employment,  to  clean  the  same 
to  prevent  injury  to  said  machine 
and  belting  and  to  protect  and  pre- 
serve his  employer's  property,  and 
that,  while  the  plaintiff  was  clean- 
ing said  clogged  machine  in  the 
usual  and  ordinary  manner,  by  rea- 
son of  said  defective  belt,  and  by 
reason  of  the  failure  of  the  defend- 
ant to  warn  and  instruct  the  plain- 
tiff as  to  the  dangers  incident  to  the 
use  of  said  defective  machine  and 
appliance,  the  plaintiff  was  injured 
as  hereinafter  set  forth,  to  wit: 
While  cleaning  said  machine  in  the 
usual  and  ordinary  manner,  and 
without  negligence  on  the  part  of 
the  plaintiff,  the  said  machine, 
which    had    become    clogged,    as 


168  N.   W.  45.) 

hereinbefore  set  out,  suddenly  start- 
ed, and  caught  the  right  hand  of  the 
plaintiff  between  the  rolls  of  said 
machine,  and  cut  and  bruised  tiie 
same  so  that  two  fingers  thereof  had 
to  be  amputated,  and  all  the  joints 
of  plaintiff's  said  hand  became  anky- 
losed,  so  that  the  plaintiff  has  total- 
ly and  permanently  lost  the  use  of 
said  hand/' 

The  answer  is  a  general  denial, 
and,  in  addition,  contains  the  de- 
fense that  the  plaintiff  was  not  em- 
ployed to  work  around  the  machine 
at  all,  nor  did  his  duties  take  him 
there,  and  that : 

"Further  answering,  the  defend- 
ant alleges  that  the  belts  driving  the 
feed  mill  were  in  first-clads  condi- 
tion for  doing  the  work  of  grinding 
grain,  and  the  rolls  and  everything 
connected  with  such  work  weY'e 
properly  covered,  so  as  to  prevent 
accidents  of  any  kind;  that  the 
plaintiff  had  no  right  or  authority 
to  be  ansrwhere  near  such  rolls,  and, 
in  order  for  him  to  have  his  hand 
injured,  it  was  necessary  for  him  to 
open  the  door  of  the  covering  for 
such  rolls  and  stick  his  hand  in 
there ;  that  the  rolls  between  which 
he  stuck  his  fingers  were  not  used 
for  the  grinding  of  grain  at  all,  but 
were  running  spread  apart  and  idle ; 
that  the  defendant  hired  a  miller 
for  the  purpose  of  looking  after  the 
grinding  of  feed,  as  well  as  the 
grinding  of  flour,  and  it  was  not  the 
duty  of  nor  was  plaintiff  allowed  to 
have  anything  to  do  with  the  rolls 
grinding  the  feed  by  which  his  hand 
was  hurt. 

"That  upon  information  and  be- 
lief defendant  alleges  ihsA  plaintiff, 
on  the  day  in  which  he  was  hurt, 
came  into  the  mill  intoxicated,  and, 
because  of  such  condition,  opened 
the  door  of  the  cover  securely  cover- 
ing such  rolls,  stuck  his  hand  be- 
tween said  rolls  while  running,  and 
by  so  doing  injured  two  fingers  of 
his  hand;  that  he  was  not  at  that 
time  performing  any  duty  imposed 
upon  him  by  the  defendant,  nor  was 
he  doing  anything  that  he  was  in- 
structed or  allowed  to  do,  and  his 
injuries  were  caused  because  of  his 
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intoxicated  condition,  and  his  negli- 
gence in  interfering  witli  the  ma- 
chinery his  duties  did  not  require 
him  to  touch  in  any  manner." 

The  defense  of  intoxication  was 
clearly  presented,  and  must  be  con- 
ceded to  have  been  determined  in 
favor  of  the  plaintiff  by  the  verdict 
of  the  jury.  The  defense  that  the 
plaintiff  was  not  employed  to  work 
around  the  machinery  appears  to 
have  been  abandoned. 

The  defenses  of  contributoiy  neg- 
ligence and  of  the  assumption  of 
risk  are  hardly  pleaded.  The  only 
real  defense  that  is  left  is  that  of 
lack  of  negligence  on  the  part  of 
the  defendant.  On  this  point,  how- 
ever, it  would  appear  that  the  claim 
that  the  belts  on  the  so-called  slow 
side  of  the  machine  were  too  small, 
and  that  this  occasioned  the  ma- 
chine to  choke  up,  should  be  elimi- 
nated, if,  indeed,  it  has  any  merit, 
since  these  belts  were  on  the  ma- 
chine at  the  time  of  the  employment. 
The  plaintiff  knew  of  none  other, 
and  the  machine  choked  at  the  be- 
ginning of  his  employment,  and 
choked  repeatedly  afterwards.  Per- 
haps larger  -belts  would  have  pre- 
vented the  choking,  though  of  this 
we  are  by  no  means  certain.  The 
case,  however,  is  very  similar  to 
that  in  which  one  is  employed  to 
drive  an  automobile,  which  has  no 
self-starter,  and  who  breaks  his 
arm  while  cranking  the  machine. 
It  may  be  true  that  there  would 
have  been  no  accident  if  a  self-start- 
er had  been  furnished.  No  court, 
however,  would  hold  the  master  lia- 
ble for  the  lack  of  the  equipment. 

The  question,  then,  which  is  pre- 
sented to  us  is,  Where  a  person  is 
employed  to  work  in  a  mill  and  in 
the  grinding  of  grain,  at  a  ma- 
chine which  is  so  equipped  that  it  is 
liable  to  clog  when  grain  is  run 
therethrough,  and  when  no  specific 
instructions  are  given  as  to  the  care 
of  the  machine  and  as  to  the  method 
of  cleaning  it  when  the  clogging 
takes  place,  and  when,  soon  after 
the  employment,  the  machine  does 
clog  and  the  employer  uses  a  method 
to   relieve   the  difficulty,   which  is 


dangerous  and  palpably  dangerous 
to  anyone,  an  adult  employee,  noere- 
ly  because  the  employer  has  used 
that  method,  can  continuously  con- 
tinue so  doing  without  complaint, 
and  can  later,  and  when  injured,  re- 
cover damages,  because  he  was  not 
told  that  the  method  used  was  dan- 
gerous. 

To  put  the  question  in  another 
form.  Is  it  negligence  for  an  em- 
ployer to  fail  to  warn  an  employee 
of  a  danger  that  is  so  obvious  that 
one  of  his  age  and  experience  should 
readily  realize  it,  and  refrain  from 
a  practice  which  such  employee 
must  realize  is  fraught  with  dan- 
ger? 

The  plaintiff  himself  testifies  that 
no  specific  instructions  were  given 
to  him  as  to  how  to  clean  out  ibt 
machine  when  it  clogged,  and  ad- 
mits that  there  was  a  way  to  stop 
the  rolls  and  to  thus  work  in  safety, 
and  that  that  was  to  either  throw 
off  the  belt  or  to  stop  the  engine. 

After  stating  that  the  m^f-h\w 
clogged  about  a  week  after  he  starts 
ed  to  work  he  testifies  as  follows : 

He  (Obrigekewitsch)  came  ri^ 
over  and  cleaned  out  that  machine, 
and  then  he  pressed  on  the  belt^  and 
the  machine  started  again.  I  sim- 
ply told  him  that  it  stopped ;  that  he 
would  have  to  come  over  there.  He 
opened  one  of  the  little  doors,  and 
cleaned  it  out  with  his  hand. 

Q.  I  will  ask  you  to  state  whether 
or  not  Mr.  Obrigekewitsch  pulled 
out  the  feed,  or  whatever  there  was 
in  there,  with  his  hand,  out  onto  the 
floor,  out  through  the  door. 

A.  Yes,  sir. 

Q.  Then,  when  he  pulled  the  feed 
out,  what  did  he  do,  if  anything? 

A.  He  pressed  on  the  belt,  and  the 
machine  starte^up  again. 

Q.  After  this  did  the  machine 
clog  again  ? 

A.  Yes.  It  stopped  a  great  many 
times,  especially  when  the  grain 
was  a  little  damp,  or  a  little  daxnp 
oats,  why  it  bothered  considerate. 

Q.  What  did  you  do  then,  wfaea 
the  machine  stopped? 

A.  I  always  proceeded  to  ckta 
the  machine  the  same  way  as  I  sea 
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it  done,  the  same  way  as  I  seen  Mr. 
Obrig:ekewitsch  clean  it. 

Q.  Now,  did  Mr.  Obrigekewitsch 
ever  give  any  warning  or  caution 
about  the  danger  of  any  parts  of 
the  machinery  in  the  mill? 

A.  He  never  told  me,  or  I  never 
asked. 

Q.  Did  Mr.  Obrigekewitsch  see 
you  clean  this  machine  afterwards 
at  different  times? 

A.  I  could  not  state  positively  he 
seen  me,  because  I  was  always  busy 
and  had  to  watch  the  roll  closely. 
He  could  have  been  there  many 
times,  but  I  could  not  say  positively 
that  I  seen  him  there.  The  machine 
clogged  so  many  times  that  I  could 
not  state.  Sometimes  it  was  two  or 
three  times  a  day,  and  sometimes  it 
would  not  clog  for  a  couple  of  days. 
Just  as  soon  as  wet  grain  would 
come  around  it  would  clog  two  or 
three  times  or  more. 

Q.  Did  you  always,  or  did  you  not, 
use  the  same  method  of  cleaning  it 
out  as  that  you  had  seen  Mr.  Obrige- 
kewitsch use? 

A.  Yes,  sir.  I  never  asked  any- 
body else  afterwards.  I  was  crip- 
pled on  the  17th  day  of  November. 
The  machine  was  clogged  as  usual. 

Q.  On  each  of  the  times  when  the 
machine  was  clogged  and  you 
cleaned  it  out  with  your  hand,  what, 
if  anything,  did  you  do  to  the  belt 
to  start  it? 

A.  After  I  cleaned  it  out  and  seen 
the  machine  would  pretty  near  go, 
I  would  either  bear  down  on  the  belt 
with  my  knee,  or  sometimes  on  my 
hand,  and  then  the  machine  would 
get  hold  again,  and  start  running. 
On  the  day  of  my  injury  I  started  to 
clean  the  machine.  As  usual  it 
clogged  up  on  me,  and  I  got  it  near- 
ly all  out.  I  didn't  see  it  was  cleaned 
out  well  enough,  so  I  wanted  to  take 
out  another  handful,  and  just  about 
the  time  I  was  reaching  in  for  the 
rest  of  it,  or  the  last  handful,  to  get 
a  little  more  out  of  there,  the  ma- 
chine suddenly  moved  and  caught 
ray  finger. 

Q.  Did  this  machine  ever  start 
like  that  before,  on  any  occasion 


Its  N.   W,  k5.) 

when  you  cleaned  it,  without  press- 
ing on  the  belt? 

A.  The  machine  has  never  started 
that  way  befoi  3,  and  I  was  certain 
it  would  never  start.  If  it  had  start- 
ed, I  would  have  been  more  careful 
and  have  looked  out  for  it. 

It  is  perfectly  clear  that  it  would 
have  been  the  height  of  folly  to  have 
attempted  to  clean  the  machine 
when  the  rolls  were  revolving,  for, 
even  if  the  fingers  would  not  touch, 
they  would  have  been  drawn  down 
by  the  feed  and  particles  that  were 
being  ground.  The  evidence  shows 
that  in  the  past  this  portion  of  the 
machine  had  frequently  choked; 
and,  although  the  other  rolls  were 
still  turning  on  the  occasion  of  the 
cleaning  by  the  employer,  and  the 
particular  rolls  did  not  then  revolve 
again  until  the  belt  was  pushed 
against  the  wheel,  had  anyone  the 
right  to  rely  on  such  a  fact?  We 
think  not.  The  method  employed  by 
the  master  was  certainly  a  danger- 
ous one,  but  this  fact  must  have 
been  apparent  to  anyone  of  any  in- 
telligence, and  the  evidence  is  far 
from  showing  that  the  plaintiff 
lacked  ordinary  intelligence  in  this 
respect.  Crowley  v.  Pacific  Mills, 
148  Mass.  228,  19  N.  E.  844;  De 
Souza  V.  Stafford  Mills,  165  Mass. 
476,  30  N.  E.  81 ;  CouUard  v.  Tecum- 
seh  Mills,  151  Mass.  85,  23  N.  E. 
731;  Ciriack  v.  Merchants'  Woolen 
Co.  146  Mass.  182,  4  Am.  St.  Rep. 
307,  15  N.  E.  579;  Berger  v.  St. 
Paul,  M.  &  M.  R.  Co.  39  Minn.  78, 
38  N.  W.  814, 16  Am.  Neg.  Cas.  251 ; 
Connolly  v.  Eldredge,  160  Mass.  566, 
36  N.  E.  469;  Groth  v.  Thomann, 
110  Wis.  488,  86  N.  W.  178 ;  Gardner 
V.  Paine  Lumber  Co.  123  Wis.  338, 
101  N.  W.  700 ;  Roth  v.  S.  E.  Barrett 
Mfg.  Co.  96  Wis.  615,  71  N.  W. 
1034;  Kroger  v.  Cumberland  Fruit 
Package  Co.  145  Wis.  433,  35  L.R.A. 
(N.S.)  473,  130  N.  W.  513. 

We  realize  that  there  are  cases 
where  an  employee  is  entitled  to  re- 
ly upon  the  superior  knowledge  of 
his  employer.  Even,  however,  if 
the  action  of  the  employer  in  clean- 
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ing  the  roUer  in  the  way  that  he  did 
could  in  any  way  be  construed  to  be 
an  instruction,  it  can  hardly  be  be- 
lieved that  he  had  any  superior 
knowledge  in  this  respect.  Surely, 
everyone  who  has  worked  on  a  farm 
or  anjrwhere  else  knows  that  it  is 
dangerous  to  try  to  remove  particles 
from  between  turning  wheels,  and 
that,  while  machinery  is  in  opera- 
tion and  the  engines  are  working, 
the  rolls  are  liable  at  any  time  to 
start  revolving,  even  though  they 
may  be  temporarily  clogged,  and 
this  even  though  the  pressing  of  the 
belt  thereon  may  increase  the  fric- 
tion and  more  surely  and  immedi- 
ately produce  the  result. 

It  is  perfectly  true,  as  pointed  out 
by  the  plaintiff,  that  it  is  a  general 
rule  that,  where  there  is  a  safe  and 
M..t^r  .nd  Fsafe  way  of  do- 

!«rJ"nd  wBiiaffe  ^^^  work,   the 

method  of  ^oric  master  must  give 
•inatrnctioii.  j-f^^  servant  instruc- 
tions how  to  do  it  to  avoid  injury. 
Missouri  P.  R.  Co.  v.  Watts,  64  Tex. 
568. 

There  is,  however,  no  reason  to 
believe  that  in  the  case  at  bar  the 
question  of  skill  was  involved.  It 
was  a  mere  question  of  the  ordinary 
knowledge  which  everyone  possess- 
es. The  plaintiff  himself  testifies 
that  there  was  a  way  to  stop  the 
rolls  and  to  thus  clean  the  machin- 
ery with  safety,  and  that  was  either 
to  throw  off  the  belt  or  to  stop  the 
engine.  The  question  is  not  one  of 
contributory  negligence  or  of  the 
assumption  of  risk.  It  is  a  question 
of  negligence  merely.  The  case 
comes  within  the  rule  that  "there  is 
no  duty  of  warning  and  instruction, 
if  the  employee's  duties  are  simple 
and  the  danger  obvious,  or  if,  by 
any  other  means,  he  possesses 
knowledge  of  the  risk  to  which  he 
is  subjected.  The  rule  requiring  the 
employer  to  instruct  his  employee 
and  to  warn  him  of  danger  is  only 
for  the  purpose  of  supplying  him 
with  information,  which  he  is  not 
presumed  to  have,  and,  if  it  is  shown 
that  the  employee  did,  in  fact,  pos- 
sess the  knowledge  [and  an  appre- 


kno^rl«dv^ 


^presvmpttoB. 


elation  of  the  danger]  the  failure  to 
warn  can  in  no 
sense  be  said  to  be 
the  proximate  cause 
of  the  injury,  and,  if  not  tiie 
proximate  cause  of  the  injury,  of 
course  it  cannot  be  actionable  ne^- 
gence.  The  employee  is  presuii^ 
to  see  and  understand  all  dangers 
that  a  prudent  and  intelligent  per- 
son of  the  same  age 
and  experience,  and 
with  the  same  capacity  for  estimat- 
ing their  significance,  would  see  and 
understand.''  18  R.  C.  L.  569,  570. 
The  authorities  upon  the  subject 
are  very  numerous,  and  are  practi- 
cally all  to  the  same  effect.  In  Mars- 
den  V.  Johnson,  89  111.  App.  100,  the 
plaintiff,  a  boy  of  sixteen  years,  was 
injured  while  trying  to  remove  s 
cornstalk,  which  had  clogged  the 
machine.  Among  other  things  the 
court  said:  "A  boy  sixteen  years 
old,  if  of  ordinary  intelligence,  is 
possessed  with  sufficient  discretion 
to  avoid  obvious  and  apparent  dan- 
gers, and  certainly  must  know,  if 
he  puts  his  fingers  into  revolving 
rollers  of  the  character  of  those  of 
the  machine  in  question,  he  cannot 
escape  injury.  It  would  hardly  oc- 
cur to  the  appellant,  or  its  foreman, 
as  necessary  to  warn  the  employee 
not  to  put  his  fingers  into  these  re- 
volving rollers.  The  danger  ap- 
pears to  have  been  patent  and  obvi- 
ous to  the  most  casual  observer,  as 

it  seems  to  us,  and  _obvio».  ri«fe- 
hence  we  are  of  the  Mwichi-eiT-  i« 
opinion  that  it  was  "■*•**•■■• 
not  negligence  on  the  part  of  the  ap- 
pellant not  to  have  given  this  warn- 
ing." 

In  the  case  of  Lowcock  v.  Frank- 
lin Paper  Co.  169  Mass.  313,  47  N. 
E.  1000,  3  Am.  Neg.  Rep.  659,  it  was 
held  that  the  employer  was  not  neg- 
ligent in  failing  to  instruct  a  boy 
of  fifteen  "that  his  hand  would  be 
caught,  like  the  paper,  if  he  put  it 
in  too  far  between  revolving  cylin- 
ders, as  the  danger  was  apparent" 
It  was  also  held  that  'the  statenaoit 
of  an  employer  to  an  employee,  put- 
ting paper  between  a  revolving  cyl- 
inder and  a  moving  belt  with  the 
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use  of  a  split  stick,  that  he  could 
use  his  hands,  and  it  would  not  be 
dangerous,  does  not  assert  or  sug- 
gest that  his  hands  would  not  be 
caught  and  drawn  along  like  the 
paper,  when  in  contact  with  the  in- 
ward moving  surfaces." 

In  the  case  of  Crowley  v.  Pacific 
Mills,  148  Mass.  228,  19  N.  E.  844, 
the  court  said :  "The  plaintiff's  in- 
jury was  received,  according  to  his 
own  testimony,  in  consequence  of 
his  putting  his  finger  in  between  the 
roll  and  the  cylinder,  in  order  to 
smooth  the  cloth  just  before  it 
passed  upon  the  cylinder,  by  ticking 
out  a  'double  edge,'  as  it  was  called, 
that  being  a  term  applied  to  the 
turning  over  or  under  of  the  edge  of 
the  cloth.  The  plaintiff  was  seven- 
teen years  old,  and  had  been  at  work 
for  about  six  months  upon  a  ma- 
chine substantially  like  that  upon 
which  he  received  the  injury,  except 
that  the  distance  between  the  roll 
and  the  cylinder  was  less  upon  the 
latter  machine;  and  he  had  been  at 
work  upon  the  latter  machine  nearly 
two  weeks.  The  operation  of  the 
machine  was  simple.  In  view  of  the 
plaintiff's  age  and  experience  prior 
to  the  time  of  the  accident,  no  duty 
then  rested  on  the  defendant  to  give 
him  instruction  in  reference  to  the 
risk  of  possible  injury.  It  could  not 
be  deemed  necessary  at  that  time  to 
tell  him  that,  if  he  should  put  his 
hand  in  between  the  cloth  and  the 
revolving  cylinder,  just  at  or  just 
before  the  place  where  the  cloth 
came  in  contact  with  the  cylinder, 


there  was  danger  that  his  hand 
would  be  caught.  The  omission  to 
do  this  did  not  constitute  negligence 
on  the  part  of  the  defendant." 

In  the  case  of  Kuich  v.  Milwaukee 
Bag  Co.  189  Wis.  101,  120  N.  W. 
261,  it  was  held  that  "where  an  em- 
ployee about  fourteen  and  one-half 
years  old,  feeding  bags  into  a  print- 
ing machine,  could  not  fail  to  appre- 
ciate the  danger  if  her  fingers  were 
grasped  by  the  nippers  grasping 
and  drawing  the  bags  into  the  ma- 
chine, and  the  employee  had  been 
engaged  in  the  operation  of  such 
machines  for  several  months,  and 
she  possessed  the  intelligence  and 
information  to  understand  the  dan- 
ger incident  to  her  work,  the  em- 
ployer was  not  required  to  instruct 
her,  or  to  give  her  warning  as  to  the 
danger  of  her  fingers  being  caught 
by  the  nippers." 

Numerous  holdings  to  the  same 
effect  are  everywhere  to  be  found. 
See  18  R.  C.  L.  569,  570,  and  note  to 
Cronin  v.  Columbian  Mfg.  Co.  29 
L.R.A.  (N.S.)  Ill ;  Ewing  v.  Lanark 
Fuel  Co.  65  W.  Va.  726,  29  L.R.A. 
(N.S.)  487,  65  S.  E.  201. 

Most  of  the  cases  cited  are  cases 
of  minors.  If  the  rule  is  applicable 
to  minors,  much  more  must  it  be  ap- 
plicable to  adults. 

We,  therefore,  hold  that  no  negli- 
gence was  shown,  and  the  judgment 
of  the  District  Court  is  reversed, 
with  directions  to  dismiss  the  com- 
plaint. 

Grace,  J.,  dissents. 


ANNOTATION. 


Duty  to  warn  servant  of  danger  of  cleaning,  adjusting  or  repairing  machinery 

while  in  motion. 


I.  Mature  servants,  1036. 
II.  Minor  servants: 

a.  In  general,  1036. 

b.  Presumptions,  1037. 

c.  Questions  for  jury,  1037. 

The  present  annotation  is  confined 
to  a  treatment  of  the  cases  involving 
the  question  of  the  duty  of  the  master 
to  warn  his  servants  as  to  the  neces- 


sity for  stopping  machinery  while 
cleaning,  adjusting  or  repairing  it. 
This  limitation,  of  course,  excludes 
cases  which  merely  determine  the 
duty  of  the  master  to  warn  or  instruct 
a  servant  as  to  the  proper  methods 
of  cleaning,  adjusting  or  repairing 
machinery  while  it  is  in  motion,  and 
which  do  not  involve  the  element  of 
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stopping  it  while  such  duties  are  be- 
ing performed. 

/.  Mature  aervants. 

A  master  is  under  no  duty  to  warn 
a  servant  of  mature  years  and  average 
intelligence  of  the  dangers  of  cleaning 
a  machine  without  stopping  it,  where 
such  servant,  by  reason  of  familiarity 
with  machinery  in  general,  and  with 
the  particular  machine  in  question, 
knows  or  ought  to  know  that  it  is  dan- 
gerous to  clean  it  without  stopping  it» 
and  that  it  may  be  easily  stopped  for 
that  purpose.  H.  D.  Williams  Cooper- 
age Co.  V.  JKittrell  (1913)  107  Ark. 
341,  155  S.  W.  119.  And  see  Henry  v. 
King  Philip  Mills  (1892)  155  Mass. 
361,  29  N.  E.  581. 

And  where  a  mature  servant  puts 
his  hand  into  a  machine  while  it  is 
in  motion  for  the  purpose  of  cleaning 
it,  but  without  knowing  the  construc- 
tion of  the  machine,  or  what  he  will 
meet,  no  action  can  be  maintained  on 
the  ground  that  the  master  should 
have  warned  the  servant  against  dol- 
ing so  while  the  machine  was  in  mo- 
tion. Robinska  v.  Lyman  Mills  (1899) 
174  Mass.  432,  75  Am.  St.  Rep.  364,  54 
N.  E.  873,  6  Am.  Neg.  Rep.  571. 

Nor  is  a  master  in  duty  bound  to 
warn  a  mature  servant  of  the  dan- 
gers of  attempting  to  unclog  or  clean 
a  machine  containing  rapidly  revolv- 
ing knives,  rollers  or  gears,  without 
stopping  it,  where  such  danger  is  ob- 
vious. Chmiel  v.  Thorndike  Co. 
(1902)  182  Mass.  112,  65  N.  E.  47 
(holding  such  to  be  the  rule  even  in 
the  case  of  a  stupid  foreigner  who  was 
slow  in  learning  to  use  the  machine) ; 
Hanbl  v.  ObrigekewitcCH  (reported 
herewith)  ante,  1029;  StoU  v.  Hoopes 
(1888)  10  Sadler  (Pa.)  291,  14  Atl. 
658.  And  this  is  especially  true  where 
the  servant  of  his  own  volition  at- 
tempts to  make  the  adjustment  instead 
of  calling  upon  machinists  employed 
to  perform  such  duties.  McCue  v. 
National  Starch  Mfg.  Co.  (1894)  142 
N.  Y.  106,  36  N.  E.  809. 

But  even  though  the  servant  is  of 
mature  years  he  must  be  warned  of 
the  dangers  of  unclogging  a  machine 
while  it  is  in  motion  if  it  appears  that 
because  of  hidden  or  concealed  dan- 


gers, or  because  of  inexperience  or 
general  lack  of  intelligence,  or  because 
he  has  been  misled,  he  is  ignorant  of 
the  dangers  in  question  and  the  mas- 
ter knows  or  ought  to  know  of  such 
conditions.  De  Costa  v.  Hargraves 
Mills  (1898)  170  Mass.  875,  49  N.  E. 
735;  Kasjeta  v.  Nashua  Mfg.  Co. 
(1904)  73  N.  H.  22,  58  Atl.  874;  Tuck- 
er V.  Lowe  (1917)  —  N.  H.  — ,  102  Atl. 
376;  Rice  v.  Dewberry  (1906)  —  Tex. 
Civ.  App.  — ,  93  S.  W.  715. 

II,  Minor  servants, 

e.  In  general. 

Where  a  minor  employee  has  knowl- 
edge of  the  dangers  attached  to  the 
cleaning,  adjusting  or  repairing  of  a 
machine  while  in  motion,  the  master 
need  not  warn  him  that  it  should  be 
stopped  while  such  duties  are  per- 
formed. Brammer  v.  Petti  John  (1907) 
154  Ala*  616,  45  So.  646;  Bedgood  v. 
T.  R.  Miller  Mill  Co.  (1918)  —  Ala. 
— ,  80  So.  364. 

And  where  a  minor  employee  is 
capable  of  understanding  the  obvious 
dangers  of  unchoking  or  adjusting  a 
machine  without  stopping  it,  the  mas- 
ter is  under  no  duty  to  warn  the  serv- 
ant of  such  danger  (Brammer  v.  Petti- 
john  (Ala.)  supra;  Hess  v.  Escanaba 
Woodenware  Co.  (1906)  146  Mich.  566, 
109  N.  W.  1058) ;  at  least,  unless  the 
master  knew  that  the  servant  was  in- 
experienced and  did  not  fully  under- 
stand and  appreciate  the  danger  (Bir- 
mingham Candy  Co.  v.  Shepherd 
(1915)  14  Ala.  App.  312,  70  So.  193; 
Bedgood  v.  T.  R.  Miller  Mill  Co. 
(Ala.)  supra). 

Of  course  where  a  minor  servant, 
either  because  of  immaturity  or  in- 
experience, does  not  know  of  the  dan- 
gers attending  the  cleaning,  adjusting 
or  repairing  of  a  machine  without  stop- 
ping it,  and  the  master  is  or  should  be 
aware  of  such  ignorance,  it  is  his  duty 
to  warn  the  servant.  Glover  v.  Dwight 
Mfg.  Co.  (1888)  148  Mass.  22,  12  Am. 
St.  Rep.  512,  18  N.  E.  597 ;  Driscoll  v. 
Rolfe  (1908)  75  N.  H.  586,  71  Atl. 
379;  Owens  v.  Ernst  (1892)  1  Misc. 
388,  21  N.  Y.  Supp.  426,  affirmed  with- 
out opinion  in  (1894)  142  N.  Y.  661, 
37  N.  E.  569;  Walters  v.  Rocky  Mount 
Sash  &  Blind  Co.  (1911)  154  N.  C.  823, 
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70  S.  E.  635;  White  v.  Sao  Antonio 
Vraterworks  Co.  (1896)  9  Tex.  Civ. 
App.  465,  29  S.  W.  252;  Greenville  Oil 
&  Cotton  Co.  V.  Harkey  (1899)  20  Tex. 
Civ.  App.  225,  48  S.  W.  1005;  Texas 
&  N.  0.  R.  Co.  V.  Plummer  (1909)  57 
Tex.  Civ.  App.  563,  122  S.  W.  942 ; 
United  States  Leather  Co.  v.  Showal- 
ter  (1912)  113  Va.  479,  74  S.  E.  400. 
And  see  Vanesler  v.  Mason  Cigar  & 
Paper  Box  Co.  (1904)  108  Mo.  App. 
621,  84  S.  W.  201. 

So  where  a  minor  inexperienced 
servant  has  been  misled  as  to  the 
safely  of  removing  things  from  the 
rollers  of  a'  moving  machine  upon 
which  they  had  caught,  by  watching 
others  do  it  while  in  motion  and  with 
the  evident  consent  of  the  master,  it 
has  been  held  that  the  master  should 
warn  such  servant  of  the  dangers  of 
so  removing  things  without  stopping 
the  machine.  Manning  v.  Excelsior 
Laundry  Co.  (1905)  189  Mass.  231,  75 
N.  E.  254. 

h.  Presumptions* 

The  presumption  is  that  a  minor  of 
tender  years  does  not  understand  or 
appreciate  the  danger,  though  patent 
and  obvious,  of  unchokinj^  with  the 
hand  a  machine  containing  revolving 
knives  without  stopping  it,  so  as  to 
relieve  the  master  of  the  duty  to  warn 
such  a  servant  of  the  dangers  of  such 
a  practice.  Birmingham  Candy  Co.  v. 
Shepherd  (1915)  14  Ala.  App.  312,  70 
So.  193. 

And  in  Texas  it  has  been  held  that 
the  presumption  as  to  knowledge,  in- 
telligence, and  obviousness  of  dangers 
attending  the  cleaning  of  dangerous 
machinery  while  in  motion  does  not  at- 
tach to  a  minor  that  applies  to  an 
adult  White  v.  San  Antonio  Water- 
works Co.  (1895)  9  Tex,  Civ.  App. 
465,  29  S.  W.  252. 

So  in  Virginia  it  has  been  held  that 
the  mere  fact  that  a  servant  was  over 
fourteen  years  of  age  did  not  of  itself 
relieve  the  master  of  the  duty  of  in- 
forming him  that  it  was  dangerous  to 
clean  a  machine  while  it  was  in  mo- 
tion. United  States  Leather  Co.  v. 
Showalter  (1912)  113  Va,  479,  74  S.  B. 
400. 

On  the  other  hand  it  has  been  held 
that  there  is  no  presumption  that  a 


minor  seventeen  years  of  age,  acting 
as  off-bearer  for  a  ripper  saw  lacks 
either  the  experience  or  the  intelli- 
gence which  would  warn  him  of  the 
danger  involved  in  replacing  a  belt 
upon  a  rapidly  revolving  pulley  and, 
therefore,  that  the  master  in  the  ab- 
sence of  proof  of  a'  lack  of  knowledge 
need  not  warn  him  that  he  should  not 
attempt  to  replace  a  belt  while  the 
pulley  was  revolving.  Bedgood  v.  T. 
R.  Miller  Mill  Co.  (1919)  —  Ala.  — , 
80  So.  364. 

And  where  the  servant  was  eighteen 
years  of  age  it  has  been  held  that  the 
presumption  was  that  he  had  suffi- 
cient understanding  to  appreciate  the 
obvious  danger  of  unclogging  with  the 
hand  a  machine  running  at  high  speed 
and  known  to  contain  revolving  knives 
so  as  to  relieve  the  master  of  any 
obligation  to  warn  him  that  the  ma- 
chine should  be  stopped  for  the  pur- 
pose of  unchoking  it,  at  least  in  the 
absence  of  a  showing  that  from  in- 
experience or  other  causes  he  did  not 
so  understand  and  that  the  master 
knew  that  he  did  not.  Birmingham 
Candy  Co.  v.  Shepherd  (Ala.)  supra. 

o.  Questions  for  jury* 

It  has  been  held  that  the  question 
whether  or  not  a  minor  at  the  time 
of  an  accident  had  acquired  sufficient 
knowledge  of  the  dangers  attached  to 
the  cleaning  of  a  dangerous  machine 
while  in  motion  to  exempt  the  master 
from  liability  in  case  of  injury,  upon 
the  ground  that  he  was  excused  from 
warning  the  servant  as  to  such  dan- 
gers, is  one  for  the  jury.  White  v. 
San  Antonio  Waterworks  Co.  (1895) 
9  Tex.  Civ.  App.  465,  29  S.  W.  252. 

And  whether  the  danger  of  cleaning 
or  unchoking  a  machine  while  in  mo- 
tion is  so  obvious  to  a  minor  of  ordi- 
nary intelligence  as  to  relieve  the 
master  of  warning  a  servant  is  for  the 
jury  where  the  evidence  leaves  such 
obviousness  in  doubt.  Birmingham 
Candy  Co.  v.  Shepherd  (1915)  14  Ala. 
App.  312,  70  So.  193;  Doyle  v.  Pitts- 
burg Waste  Co.  (1903)  204  Pa.  618, 
54  Atl.  363;  Neilon  v.  Marinette  &  M. 
Paper  Co.  (1890)  75  Wis.  579,  44  N. 
W.  772.  And  see  O'Connor  v.  Adams 
(1876)  120  Mass.  427. 
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And  the  question  of  the  master's 
knowledge  as  to  the  minor  servant's 
lack  of  understanding:  of  the  obvious 
danger  is  a  jury  question  where  the 
facts  tend  to  show  that  he  must  or 
ought  to  have  known  that  the  servant 
was  continually  ilnchoking  his  ma- 
chine without  stopping  it.  Birming- 
ham Candy  Co.  v.  Shepherd  (Ala.) 
supra. 

So  the  master's  negligence  in  not 
giving  proper  instructions  as  to  the 
starting,  stopping  and  cleaning  of  a 
machine  upon  which  a  minor  servant 
is  put  to  work  is  for  the  jury  where 
the  evidence,  both  as  to  the  knowledge 
and  experience  of  the  servant,  and  the 
amount  of  instructions  actually  given, 
is  conflicting.    Glover  v.  Dwight  Mfg. 


Co.   (1888)   148  Mass.  22,  12  Am.  St 
Rep.  512,  18  N.  £.  597. 

And  it  has  been  held  tkat  even 
though  a  servant  of  '^tender  years" 
(boy  sixteen  years  of  age,  5  feet 
7  inches  in  height  and  bright  and 
well  developed)  knew  that  there  were 
knives  in  a  feed  cutter  and  that  if  his 
hands  came  in  contact  with  them  he 
would  be  injured,  it  should  be  left  to 
the  jury  to  determine  whether  the 
servant  should  have  been  instructed 
that  the  machine  might  safely  be  un- 
clogged  by  stopping  it  and  that  he 
should  not  use  his  hands  for  that  pur- 
pose while  it  was  in  motion.  Ertz  v. 
Pierson  (1902)  130  Mich.  160,  89  N. 
W.  680,  11  Am.  Neg.  Rep.  599. 

6.  J.  C. 


CHRISTOPHER  L.  WILLIAMS,  as  Receiver  of  the  First  National  Bank 

of  Bayonne,  New  Jersey,  Plff.  in  Err., 

V. 

MARY  A.  VREELAND. 


United  States  Supreme  Court  ^June^  2,  1919, 

(_  u.  S.  — ,  63  L.  ed.  — ,  89  Sup.  Ct.  Rep.  438.) 

National  banks  —  liability  of  shareholder  —  knowledge  of  transfer. 

1.  The  mere  transfer  of  stock  in  a  national  bank  from  husband  to  wife, 
without  the  latter's  knowledge  and  consent,  does  not  impose  upon  her  the 
individual  liability  attached  by  law  to  the  position  of  a  shareholder,  and 
she  cannot  be  deemed  to  have  approved,  ratified,  or  acquiesced  in  such 
transfer  so  as  to  assume  the  position  of  a  shareholder  by  indorsing  the 
certificates  in  blank,  in  the  belief  that  she  was  enabling  her  husband  to 
correct  his  avowed  mistake. 

[See  note  on  this  question  beginning  on  page  1049.] 


Appeal  —  review  of  facts  —  directed 
verdict  requested  by  both  parties. 

2.  When  both  parties  request  a  per- 
emptory instruction  and  do  nothing 
more,  they  thereby  assume  the  facts 
to  be  undisputed  and  in  effect  submit 
to  the  trial  judge  the  determination 
of  the  inferences  proper  to  be  drawn 
therefrom.  And  upon  review  a  find- 
ing of  fact  by  the  trial  court  under 
such  circumstances  must  stand  if  the 
record  discloses  substantial  evidence 
to  support  it. 

[See  2  R.  C.  L.  204  et  seq.] 


Evidence  —  relevancy  —  negativing 
inference  —  ratification. 

3.  Facts  and  circumstances  con< 
coming  a  wife's  indorsement  in  blank 
of  national  bank  stock  certificates  are 
admissible  in  evidence  to  negative  the- 
inference  that  by  such-  indorsement 
she  ratified  a  prior  unauthorized 
transfer  of  such  stock  to  her  by  her 
husband  and  assumed  the  duty 
promptly  to  remove  her  name  from  the 
bank  books  or  suffer  the  liability  im- 
posed upon  duly  registered  share- 
holders. 

[See  13  R.  C.  L.  1169,  1170.] 
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( —  17.  8.  — ,  63  L.  ed.  — ,  S9  Sup.  Ct.  Rep.  438.) 

Error  to  the  United  States  Circuit  Court  of  Appeals  for  the  Third 
Circuit  to  review  a  judgment  which  affirmed  a  judgment  of  the  District 
Court  for  the  District  of  New  Jersey  in  favor  of  defendant  in  a  suit  to 
enforce  an  assessment  against  her  as  an  alleged  stockholder  of  the  First 
National  Bank  of  Bayonne.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Barber,  Watson,  &  Gibbon-  Mr.  Justice  McReynolds  delivered 
ey,  for  plaintiff  in  error :  the  opinion  of  the  court : 


Defendant  was  a  record  sharehold- 
er. ' 

Cecil  Nat,  Bank  v.  Watsontown 
Bank,  105  U.  S.  217,  26  L.  ed.  1039; 
Harvey  v.  Stowe,  134  C.  C.  A.  635,  219 
Fed.  17. 

Defendant  is  liable  as  an  owner,  for 
the  assessment. 

Matteson  v.  Dent,  176  U.  S.  521,  44 
L.  ed.  571,  20  Sup.  Ct.  Rep.  419 ;  Ken- 
yon  V.  Fowler,  83  C:  C.  A.  567^  155 
Fed.  107,  affirmed  in  215  U.  S.  593,  54 
L.  ed.  341,  30  Sup.  Ct.  Rep.  409 ;  Keys- 
er  V.  Hitz,  133  U.  S.  138,  33  L.  ed.  531, 
10  Sup.  Ct.  Rep.  290;  Glenn  v.  Garth, 
133  N.  Y.  18,  30  N.  E.  649,  31  N.  E. 
844;  Scott  v.  Deweese,  181  U.  S.  202, 
45  L.  ed.  822,  21  Sup.  Ct.  Rep.  585. 

The  acceptance  of  the  bond  and 
mortgage  of  William  H.  Vreeland  as 
collateral  security  for  the  payment 
of  the  assessment  was  not  a  waiver 
of  the  right  to  recover  of  Mrs.  Vree- 
land. 

Pauly  V.  State  Loan  &  T.  Co.  165  U. 
S.  606,  41  L.  ed.  844,  17  Sup.  Ct.  Rep. 
465;  Hubbell  v.  Houghton,  86  Fed. 
547,  affirmed  in  33  C.  C.  A.  574,  63  U. 
S.  App,  31,  91  Fed.  453 ;  Re  California 
Nat.  Bank,  53  Fed.  38;  Price  v.  Yates, 
Fed.  Cas.  No.  11,418. 

Mr.  Pierre  P.  Garven,  for  defendant 
in  error: 

Defendant  was  not  a  shareholder 
and  liable  for  the  assessment. 

Richmond  v.  Irons,  121  U.  S.  27-66, 
30  L.  ed.  864-877,  7  Sup.  Ct.  Rep.  788 ; 
Keyser  v.  Hitz,  133  U.  S.  138,  33  L. 
ed.  531,  10  Sup.  Ct.  Rep.  290;  Pauly 
v.  State  Loan  &  T.  Co.  165  U.  S.  606- 
612,  41  L.  ed.  844^47,  17  Sup.  Ct.  Rep. 
465;  Glenn  v.  Garth,  133  N.  Y.  18,  30 
N.  E.  649,  31  N.  E.  344 ;  Finn  v.  Brown, 
142  U.  S.  56,  35  L.  ed.  936,  12  Sup.  Ct. 
Rep.  136. 

The  admission  of  conversation  re- 
lating to  bond  and  mortgage  of  Wil- 
liam H.  Vreeland  was  not  error. 

Donnelly  v.  State,  26  N.  J.  L.  511; 
Webster  v.  Hudson  County,  86  N.  J. 
L.  256,  90  Atl.  1110. 


Williams,  as  receiver,  sued  de- 
fendant in  error  in  the  United 
States  district  court  for  New  Jersey 
to  enforce  an  assessment  against 
her,  levied  by  the  Comptroller  of  the 
Currency  (Rev.  Stat.  §  5151),  be- 
cause she  apparently  owned  certain 
stock  of  the  First  National  Bank 
when  it  failed,  December  6,  1913. 
She  admits  that  the  certificates 
were  made  out  in  her  name,  and  at 
time  of  the  failure  were  so  entered 
on  the  bank  books.  But  she  claims 
that,  without  her  knowledge  or  con- 
sent, her  hfisband  caused  them  to 
be  thus  issued  and  entered.  And 
further,  that  although  she  signed 
blank  powers  of  attorney  indorsed 
thereon,  and  thereby  made  it  pos- 
sible to  transfer  the  stock  from  her 
name,  she  never  really  approved, 
ratified,  or  acquiesced  in  the  trans- 
fer to  herself. 

Each  side  asked  for  an  instructed 
verdict  without  more;  the  trial 
judge  directed  one  in  favor  of  Mrs. 
Vreeland,  and  in  support  of  this  ac- 
tion said:  "Although  the  burden 
was  upon  the  defendant  to  show 
that  sne  was  not  in  fact  the  owner 
of  the  stock  (Finn  v.  Brown,  142  U. 
S.  56,  67,  35  L.  ed.  936,  939,  12  Sup. 
Ct.  Rep.  136),  I  think  that  she  has 
borne  the  burden  by  proving  that 
the  placing  of  the  stock  in  her  name 
in  the  first  instance  was  unauthor- 
ized,— ^without  her  knowledge  and 
consent, — and  that  she  did  not 
thereafter  acquiesce  in  this  act  or 
in  any  way  ratify  it.  ...  I  am 
constrained  to  hold,  therefore,  that 
the  defendant  is  not  liable  and  that 
a  verdict  should  be  directed  in  her 
favor."  t'inal  judgment  entered 
upon  the  consequent  verdict  was  ap- 
proved by  the  circuit  court  of  ap- 
peals (156  C.  C.  A.  632,  244  Fed. 
346). 

In  respect  of  the  evidence  and  its 
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conclusions    therefrom    the    latter 
court  said : 

"The  plaintiff  proved  that  the  de- 
fendant was  a  shareholder  of  record 
and  that  she  did  nothing  to  remove 
her  name  as  such.  This  was  suffi- 
cient to  establish  prima  facie  the  de- 
fendant's liability.  Finn  v.  Brown, 
supra;  Matteson  v.  Dent,  176  U.  S. 
521,  530,  44  L.  ed.  571,  575,  20  Sup. 
Ct.  Rep.  419.  The  burden  then 
shifted  to  her  (Finn  v.  Brown)  to 
show  that  the  act  of  making  her  a 
shareholder  was  in  the  first  instance 
unauthorized;  that  it  was  without 
her  knowledge  or  consent ;  and  that 
she  has  not  since  acquiesced  in  or 
ratified  it.  That  she  has  sustained 
the  burden  upon  the  first  two  points 
is  not  disputed;  therefore  the  re- 
maining question  is  as  to  evidence 
of  her  ratification.  .  .  .  Consid- 
ering this  testimony  ii^  connection 
with  corroborating  testimony,  it 
appears  to  us  that  what  Mary  A. 
Vreeland  did,  in  legal  effect,  was  to 
make  a  valid  execution  of  a  power 
of  attorney  for  the  transfer  of 
stock.  That  act,  in  so  far  as  it  au- 
thorized a  transfer  of  stock,  she 
cannot  avoid  by  pleading  ignorance. 
As  the  question  here  does  not  in- 
volve the  validity  of  the  act  to  effect 
a  transfer,  but  concerns  its  evi- 
dential imputation  of  the  knowl- 
edge with  which  it  was  done,  we  are 
of  opinion  that  the  circumstances 
which  attended  the  act  were  a  part 
of  it  and  affected  the  evidential  in- 
ferences to  be  drawn  from  it.  These 
circumstances  show  that  before  act- 
ing, the  defendant  requested  to  be 
informed  as  to  what  she  was  asked 
to  do;  this  information  was  denied 
her.  It  was  denied  her  under  rep- 
resentations and  influences  which, 
when  she  acted,  led  her  to  believe 
she  was  doing  something  entirely 
different  from  that  which  she  was 
actually  doing;  that  is,  she  was 
made  to  believe  she  was  correcting 
a  mistake  of  her  husband, — a  mis- 
take affecting  his  affairs — not  that 
she  was  dealing  with  or  assigning 
away  her  own  property.  There- 
fore, we  think  the  circumstances 
were  such  as  to  negative  the  knowl- 


edge which  otherwise  it  is  presumed 
her  act  would  have  imparted.  They 
contradicted  the  normal  imputations 
of  her  act,  and  left  her  without  that 
knowledge  which  was  a  prerequisite 
to  a  valid  ratification  of  her  hus- 
band's unauthorized  act." 

It  further  held :  "Instead  of  sub- 
mitting the  case  to  the  jury,  how- 
ever, each  party  asked  the  couit 
for  binding  instructions  in  his 
favor,  which,  under  Beuttell  v. 
Magone,  157  U.  S.  154,  39  L 
ed.  654,  15  Sup.  Ct.  Rep.  566, 
is  not  a  submission  to  the  court 
without  the  intervention  of  a  jury, 
within  the  intent  of  Rev.  Stat.  §§ 
649,  700,  Comp.  Stat.  1916,  §§  1587, 
1668,  6  Fed.  Stat.  Anno.  2d  ed.  pp. 
180,  205,  but  is  equivalent  to  a  joint 
request  for  a  finding  of  fact  by  the 
court,  and  when  the  court,  acting 
upon  such  request,  directs  the  jury 
to  find  for  one  of  the  parties,  both 
are  concluded  on  its  finding.  In  this 
case  the  parties  submitted  to  the 
court  the  question  of  the  wife's  rati- 
fication of  her  husband's  unauthor- 
ized act;  that  question  was  one  of 
fact ;  upon  it  depended  her  liability. 
The  court's  decision,  as  evidenced 
by  its  instruction  to  the  jury  that 
they  render  a  verdict  for  the  defend- 
ant, was  a  finding  of  fact,  which 
concluded  both  parties  as  eflFectu- 
ally  as  if  the  same  fact  had  been 
found  by  the  jury." 

The  established  rule  is:  **Where 
both  parties  request  a  peremptory 
instruction  and  do  nothing  more, 
they  thereby  assume  the  facts  to  be 
undisputed,  and,  in  effect,  submit  to 
the  trial  judge  the  determination  of 
the  inferences  prop- 
er to  be  drawn  ^/•?;-;r5ii::i- 
therefrom.         And  «*  verdiot 

upon  review,  a  find-  btTf^^itL 
ing  of  fact  by  the 
trial  court  under  such  circumstances 
must  stand,  if  the  record  discloses 
substantial  evidence  to  support  it. 
Anderson  v.  Messenger,  85  C.  C.  A. 
468,  158  Fed.  250,  253;  Beuttell  v. 
Magone,  157  U.  S.  157,  39  L,  ed. 
655,  15  Sup.  Ct.  Rep.  566;  Empire 
State  Cattle  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.  210  U.  S.  1,  8,  52  L.  ed. 


WILLIAMS  V. 

( —  V.  8.  — ,  6S  L.  ed,  - 

931,  936,  28  Sup.  Ct.  Rep.  607,  16 
Ann.  Cas.  70;  Sena  v.  American 
Turquoise  Co.  220  U.  S.  497,  501,  55 
L.  ed.  559,  561,  31  Sup.  Ct.  Rep. 
488 ;  American  Nat.  Bank  v.  Miller, 
229  U.  S.  517,  520,  57  L.  ed.  1310, 
1311,  33  Sup.  Ct.  Rep.  883;  Mead 
V.  Chesbrough  Bldg.  Co.  81  C.  C.  A. 
184,  151  Fed.  998,  1002;  American 
Nat.  Bank  v.  Miller,  107  C,  C.  A. 
456,  185  Fed.  338,  341. 

Counsel .  for  the  receiver  main- 
tained that,  when  Mrs.  Vreeland  in- 
dorsed the  certificates  in  blank  at 
the  request  of  her  husband,  who  de- 
clared this  necessary  to  enable  him 
to  correct  his  mistake,  she  thereby 
indisputably  ratified  his  unauthor- 
ized transfer  of  the  stock  to  her  and 
assumed  the  duty  promptly  to  re- 
move her  name  from  the  bank 
books  or  suffer  the  liability  imposed 
upon  duly  registered  shareholders. 
But  we  think  the  courts  below  right- 
ly held  that  facts  and  circumstances 
concerning  this  indorsement  could 
be    shown    in    order    to    negative 

the  inference  which 

f/.Vlirn^%  would      have     fol- 

neKativinar  lowed      if      unex- 

ratfiieiition.  plained.     Glenn    v. 

Garth,  183  N.  Y. 
18,  36,  37,  30  N.  E.  649,  31  N.  E. 
344.  And  as  without  doubt  there  is 
substantial  evidence  tending  to 
show  she  had  no  actual  intention  to 
ratify,  affirm,  or  acquiesce  in  her 
husband's  unauthorized  act,  we 
must  accept  that  as  finally  estab- 
lished. 

In  Keyser  v.  Hitz,  133  U.  S.  138, 
33  L.  ed.  531,  10  Sup.  Ct.  Rep.  290, 
Avhich  involved  the  liability  of  a 
married  woman  for  an  assessment 
levied  against  national  bank  stock- 
holders, speaking  through  Mr.  Jus- 
tice Harlan,  this  court  approved  a 
charge:     "If  the   stock   in   contro- 
versy   was    transferred    upon    the 
books    of    the     German-American 
Savings  Bank  to  and  in  the  name  of 
tlie  defendant  without  her  knowl- 
edge and  consent,  she  was  entitled 
to  a  verdict,  unless  she  subsequently 
ratified  and  confirmed  such  trans- 
:f er.''    And   it   was   further   said : 
*^We  must  not  be  understood  as  say- 

3  A.L.R.— 66. 
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ing  that  the  mere  transfer  of  the 
stocks  on  the  books  of  the  bank,  to 
the  name  of  the  defendant,  im- 
posed upon  her  the  individual  liabil- 
ity attached  by  law  to  the  position 
of  shareholder  in  a  national  bank- 
ing association.  If  the  transfers 
were,  in  fact,  without  her  knowl- 
edge and  consent,  and  she  was  not 
informed  of  what  was  so  done, — 
nothing  more  appearing, — she 
would  not  be  held  to  have  assumed 
or  incurred  liability  for  the  debts, 
contracts,  and  engagements  of  the 
bank.  But  if,  after  the  transfers, 
she  joined  in  the  application  to  con- 
vert the  savings  bank  into  a  na- 
tional bank,  or  in  any  other  mode 
approved,  ratified,  or  acquiesced  in 
such  transfers,  or  accepted  any  of 
the  benefits  arising  from  the  owner- 
ship of  the  stock  thus  put  in  her 
name  on  the  books  of  the  bank,  she 
was  liable  to  be  treated  as  a  share- 
holder, with  such  responsibility  as 
the  law  imposes  upon  the  sharehold- 
ers of  national  banks.'' 

Approval,  ratification,  and  ac- 
quiescence all  presuppose  the  ex- 
istence of  some  actual  knowledge  of 
the  prior  action  and  what  amounts 
to  a  purpose  to  abide  by  it.  Owings 
V.  Hull,  9  Pet.  607,  629,  9  L.  ed.  246, 
254;  Western  Nat.  Bank  v.  Arm- 
strong, 152  U.  S.  346,  352,  38  L.  ed. 
470,  473,  14  Sup.  Ct.  Rep.  572; 
Glenn  v.  Garth,  supra.  When  de- 
fendant in  error  signed  blank  pow- 
ers of  attorney  she  did  not  know 
what  her  husband  had  done  and 
certainly  entertained  no  purpose  to 
approve  transfer  of  the  certificates 
to  herself.  She  thought  she  was 
merely  doing  something  to  enable 
him  to  correct  his  avowed  mis- 
take,   and    nothing 

else.  Nobody  was  Ji^VnYtV  o?"^*" 
misled  or  put  in  a  siiareiioideiw 

worse      position      as    traniifer. 

the  result  of  her  act. 
"As  between  the  original  parties 
that  could  not  be  deemed  a  ratifica- 
tion which  was  accompanied  by  a 
refusal  to  ratify,  and  a  declared 
purpose  to  undo  the  unauthorized 
act.  The  form  adopted,  by  itself  and 
unexplained,  would  tend  to  an  infer- 
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ence  of  ratification,  but  it  is  not  left 
unexplained.  The  actual  truth  is  es- 
tablished, and  that  truth  must  pre- 
vail over  the  forni  adopted  as 
between  parties  who  have  not  been 
misled,  to  tlieir  harm,  by  the  form 
of  the  transaction  as  distinguished 
from  its  substance.  .  ,  .  The  pre- 
sumption which  might  have  flowed 
from  the  form  of  the  transaction 
disappears  upon  the  explanation 
made,  and  in  view  of  the  substan- 
tial truth  proved  by  the  evidence." 


Glenn  v.  Garth,  133  N.  Y.  36,  37,  30 
N:  E.  649. 

The  record  reveals  no  material 
error  and  the  judgment  below  is  af- 
firmed. 

NOTE. 

The  liability  of  one  whose  name  ap- 
pears upon  corporate  books  as  a  stock- 
holder without  his  consent  is  dis- 
cussed in  the  note,  beginning  at  page, 
1049,  post. 


FRANK  SHEAN,  Appt., 

V. 

VIOLET  N.  COOK,  Admrx.,  etc.,  of  Carrie  M.  Cook,  Deceased,  et  al., 

Respts. 

California  Supreme  Court  (In  Banc)  —February  2S,  1919. 

(_  Cal.  — ,  179  Pac.  185.) 

Corporation  —  liability  of  stockholder  —  stock  standing  in  name. 

1.  Where  the  constitutional  definition  of  stockholder  is  one  who  owns 
shares  in  a  corporation,  a  woman  is  not  liable  to  creditors  for  shares  stand- 
ing in  her  name,  where,  upon  being  notified  by  her  husband  that  he  had 
placed  them  in  her  name,  she  immediately  repudiated  the  transaction  and 
reassigned  them  to  him,  although  he  did  not  transfer  them  on  the  books, 
and  the  statute  provides  for  liability  of  such  persons  as  appear  on  the 
books  to  be  stockholders. 

[See  note  on  this  question  beginning  on  page  1049.] 

Appeal  —  view  of  evidence  —  conclu- 
sion of  court. 

2.  Upon  appeal  from  a  judgment  in 
defendant's  favor  in  an  action  to  en- 
force the  liability  of  an  alleged  stock- 
holder for  the  debts  of  the  corpora- 
tion, on  the  ground  that  defendant 
was  not  a  stockholder,  the  evidence 
must  be  considered  in  the  view  most 
favorable  to  the  conclusions  of  the 
court. 

[See  2  R.  C.  L.  202  et  seq.] 

Definition  —  stockholder. 

3.  The  term  "stockholder,"  in  a  con- 
stitutional provision  imposing  upon 
stockholders  of  a  corporation  liability 
for  corporate  debts,  must  be  construed 
in  the  light  of  a  statutory  definition 
of  the  term  existing  at  the  time  the 
Constitution  was  adopted. 

[See  6  R.  C.  L.  60.] 


Estoppel  —  to  deny  liability  as  stock- 
holder. 

4.  One  is  not  estopped  to  deny  li- 
ability as  a  stockholder  of  a  corpora- 
tion in  favor  of  one  who  was  ignorant, 
when  credit  was  given  the  corpora- 
tion, that  the  name  of  the  one  against 
whom  the  estoppel  is  claimed  was  up- 
on the  books  as  a  stockholder. 

[See  10  R.  C.  L.  732.] 

Evidence  —  report  to  probate  court. 

5.  That  a  man,  while  guardian  of 
his  wife,  reported  stock  standing  in 
her  name  on  the  books  of  a  corpora- 
tion as  belonging  to  her,  is  not  con- 
clusive against  his  testimony,  in  an 
action  to  hold  her  estate  liable  as  a 
stockholder  to  creditors. of  the  corpo- 
ration, that  he  placed  the  stock  in  her 
name,  but  she  immediately  repudiat- 
ed the  transaction  and  he  neglected  to 
retransfer  the  stock. 

[See  7  R.  C.  L.  402.] 
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Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  the  City 
and  County  of  San  Francisco  in  favor  of  defendants,  in  an  action  brought 
to  enforce  the  liability  of  the  feme  defendant  as  stockholder  of  a  certain 
corporation.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Pillsbury,  Madison,  &  Sutro  The  courts  will  presume  that  the 
and  A.  EL  Roth«  for  appellant:  creditors    relied     ^pon     the     entries 


One  who  appears  as  a  stockholder 
on  the  books  of  a  corporation  must  be 
held  liable  for  the  debts  of  the  cor- 
poration. 

Hurlburt  v.  Arthur,  140  Cal.  106,  98 
Am.  St.  Rep.  17,  73  Pac.  784 ;  Baines  v. 
Babcock,  95  Cal.  593,  29  Am.  St.  Rep. 
158,  27  Pac.  674,  30  Pac.  776 ;  Moore  v. 
Eoyd,  74  Gal.  174,  15  Pac.  670;  Cook, 
Corp.  §  260;  Knowles  v.  Sandercock, 
107  Cal.  636,  40  Pac.  1047;  Duke  v. 
Huntington,  130  Cal.  274,  62  Pac.  510; 
Hughes  Mfg.  &  Lumber  Co.  v.  Wilcox, 
13  Cal.  App.  22,  108  Pac.  871 ;  Irons  v. 
Manufacturers'  Nat.  Bank,  27  Fed. 
693,  121  U.  S.  58,  30  L.  ed.  874,  7  Sup. 
Ct.  Rep.  788 ;  Finn  v.  Brown,  142  U.  S. 
56,  67,  35  L.  ed.  936,  939,  12  Sup.  Ct. 
Rep.  136;  Kenyon  v.  Fowler,  83  C.  C. 
A.  567,  155  Fed.  107;  Abbott  v.  Jack, 
136  Cal.  510,  69  Pac.  257 ;  O'Connor  v. 
Witherby,  111  Cal.  529,  44  Pac.  227; 
Thomas  v.  Matthiessen,  232  U.  S.  221, 
68  L.  ed.  577,  '34  Sup.  Ct.  Rep.  312 ; 
McCabe  Constr.  Co.  v.  Utah  Constr. 
Co.  199  Fed.  976. 

The  statements  contained  in  the  in- 
ventory relative  to  the  ownership  of 
the  stock  were  admissible  as  state- 
ments made  by  a  sworn  officer  of  the 
<!ourt,  who  was  acting  under  a  duty 
imposed  by  law  in  making  the  inven- 
tory. 

Seavey  V.  Seavey,  37  N.  H.  130; 
Smalley  v.  Paine,  62  Tex.  Civ.  App.  52, 
180  S.  W.  739;  Gentry  v.  Field,  143 
Mo.  399,  45  S.  W.  286. 

A  person  whose  name  has  been  en- 
tered on  the  books  of  a  corporation 
ivithout  his  consent  may  thereafter  do 
certain  acts  which,  as  a  matter  of  law, 
constitute  an  acceptance  of  the  stock 
issued  in  his  name. 

Keyser  v.  Hitz,  133  U.  S.  139,  149, 
38  L.  ed.  534,  537,  10  Sup.  Ct.  Rep. 
290;  Greene  v.  Sigua  Iron  Co.  31  C. 
C.  A.  458,  88  Fed.  203;  Simmons  v. 
Hill,  96  Mo.  679,  2  L.R.A.  478,  10  S. 
W.  61.  . 

The  assignment  of  the  certificate  of 
^tock  by  Ca^rrie  M.  Cook  constituted 
<an  acceptance  thereof  and  made  her 
liable  to  the  stockholders. 

O'Connor  v.  Witherby,  111  Cal.  523, 
.44  Pac.  227;  Abbott  v.  Jack,  136  Cat 
010,  69  Pac.  257. 


which  appeared  on  the  corporation 
books. 

United  States  Wind-Engine  &  Pump 
Co.  V.  Davies,  2  Kan.  App.  611,  42  Pac. 
590;  Plumb  v.  Bank  of  Enterprise,  48 
Kan.  484,  29  Pac.  699;  Irons  v.  Man- 
ufacturers' Nat.  Bank,  27  Fed.  593. 

The  fact  that  a  parried  woman  is 
incapable  of  entering  into  a  contract 
does  not  relieve  her  from  her  stat- 
utory liability  as  a  stockholder. 

Witters  v.  Sowles,  1  L.R.A.  64,  35 
Fed.  640;  Christopher  v.  Norvell,  201 
U.  S.  216,  50  L.  ed.  732,  26  Sup.  Ct. 
Rep.  502,  5  Ann.  Cas.  740. 

Mr.  Bert  Schlesinger,  for  respond- 
ents: 

One  who  does  not  accept  stock  is 
not  a  stockholder,  although  his  name 
is  entered  as  such  upon  the  books. 

Welch  V.  Gillelen,  147  Cal.  576,  82 
Pac.  248;  Abbott  v.  Jack,  136  Cal.  510, 
69  Pac.  257;  Hughes  Mfg.  &  Lumber 
Co.  V.  Wilcox,  13  Cal.  App.  27, 108  Pac. 
871;  Mudgett  v.  Horrell,  33  Cal.  29; 
Shattuck  &  D.  Warehouse  Co.  v.  Gil- 
lelen, 154  Cal.  779,  99  Pac.  348;  Peo- 
ple's Home  Sav.  Bank  v.  Stadtmuller, 
150  Cal.  108,  88  Pac.  281 ;  Simmons  v. 
Hill,  96  Mo.  679,  2  L.R.A.  478,  10  S.  W. 
61;  Glenn  v.  Garth,  133  N.  Y.  18,  30 
N.  E.  651,  31  N.  E.  344;  Stephens  v. 
Follett,  43  Fed.  845;  Sigua  Iron  Co.  v. 
Greene,  31  C.  C.  A.  477,  59  U.  S.  App. 
555,  88  Fed.  212. 

Defendants'  objections  to  the  ad- 
mission in  evidence  of  the  inventory 
and  appraisement  in  the  matter  of  the 
guardianship  of  the  person  and  es- 
tate of  Carrie  M.  Cook,  an  incom- 
petent, were  properly  sustained. 

Hayden  v.  Collins,  1  Cal.  App.  259, 
81  Pac.  1120;  Kidwell  v.  Ketler,  146 
Cal.  12,  79  Pac.  514;  Belknap  Sav. 
Bank  v.  Lamar  Land  &  Canal  Co.  28 
Colo.  326,  64  Pac.  215;  Putnam  v.  Lin- 
coln Safe  Deposit  Co.  87  App.  Div.  13, 
83  N.  Y.  Supp.  1092;  Shumway  v. 
Leakey,  67  Cal.  459,  8  Pac.  12 ;  Hoyt  v. 
Zumwalt,  149  Cal.  384,  86  Pac.  600; 
Baker  v.  Brickell,  87  Cal.  342,  25  Pac. 
489,  1067;  Anthony  v.  Chapman,  65 
Cal.  76,  2  Pac.  889;  Knights  Templars 
&  M.  Life  Indemnity  Co.  v.  Crayton, 
209  111.  550,  70  N.  E.  1071;  Westen- 
felder  v.  Green,  24  Or.  448,  34  Pac. 
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24;  Hammon  v.  Huntley,  4  Cow.  493; 
M'Intire  v.  Morris,  14  Wend.  90. 

Carrie  M.  Cook  should  not  be  held 
liable  for  the  negligence  of  the  officers 
of  the  corporation. 

Welch  V.  Gillelen,  147  Cal.  671,  82 
Pac.  248;  Shattuck  &  D.  Warehouse 
Co.  V.  Gillelen,  154  Cal.  778,  99  Pac. 
348;  Mudgett  v.  Horrell,  33  Cal.  25: 
Hughes  Mfg.  &  Lumber  Co.  v.  Wilcox, 
13  Cal.  App.  27,  108  Pac.  871;  Carey 
V.  Williams,  25  C.  C.  A.  227,  51  U.  S. 
App.  204,  79  Fed.  912. 

Mr.  S.  C.  Wright  also  for  respond- 
ents. . 

Messrs.  Heller,  Powers,  &  Ehrman, 
as  amici  curiae,  for  San  Francisco 
Stock  and  Bond  Exchange: 

The  actual  owner  of  stock  in  a  cor- 
poration is  liable  in  the  case  of  non- 
banking  corporations,  and  not  the  per- 
son whose  name  appears  upon  the 
books  of  the  corporation  as  a  stock- 
holder, unless  there  is  some  equitable 
reason  to  estop  the  person  whose  name 
appears  upon  the  books  from  deny- 
ing his  ownership. 

Welch  V.  Gillelen,  147  Cal.  571,  82 
Pac.  248;  Hughes  Mfg.  &  Lumber  Co. 
V.  Wilcox,  13  Cal.  App.  27,  108  Pac, 
871. 

A  different  rule  of  stockholders'  li- 
ability is  applicable  in  the  case  of 
banking  corporations. 

O'Connor  v.  Witherby,  111  Cal.  523, 
44  Pac.  227;  Abbott  v.  Jack,  136  Cal. 
510,  69  Pac.  257 ;  Kenyon  v.  Fowler,  83 
C.  C.  A.  567,  155  Fed.  107;  Hurlburt 
V.  Arthur,  140  Cal.  103,  98  Am.  St.  Rep. 
17,  73  Pac.  734. 

If  there  was  any  duty  on  the  part 
of  Carrie  M.  Cook  to  have  her  name 
(entered  without  her  knowledge  or 
consent)  removed  from  the  books  of 
the  corporation,  such  duty  was  per- 
formed when  she  informed  the  pres- 
ident, who  in  turn  informed  the  sec- 
retary, that  she  would  not  become  a 
stockholder  in  the  corporation. 

Welch  V.  Gillelen,  147  Cal.  571,  82 
Pac.  248;  Shattuck  &  D.  Warehouse 
Co.  V.  Gillelen,  154  Cal.  778,  99  Pac. 
848;  Hughes  Mfg.  &  Lumber  Co.  v. 
Wilcox,  13  Cal.  App.  22,  108  Pac.  871. 

Wilbur,  J.,  delivered  the  opinion 
of  the  court : 

This  action  was  brought  by  plain- 
tiff to  recover  from  Carrie  M.  Cook 
upon  her  stockholder's  liability  for 
indebtedness  incurred  by  the  Mor-. 
ton  L.  Cook  Company,  a  corporation, 
in  which  it  was  alleged  she  owned 


49,095  shares  of  the  total  capital 
stock  of  50,000  shares.  Morton  L* 
Cook,  her  husband  and  guardian, 
was  joined  as  defendant.  The  court 
found  that  Carrie  M.  Cook  was  not 
a  stockholder  in  the  corporation,  and 
rendered  judgment  in  favor  of  de- 
fendants. Plaintiff  appeals.  Mrs. 
Cook  has  since  died,  and  the  admin- 
istratrix of  her  estate  with  the  will 
annexed  has  been  substituted.  The 
main  question  presented  by  the  ap- 
peal is  as  to  the  sufficiency  of  the 
evidence  to  support  the  finding  of 
the  court  that  Mrs.  Cook  was  not  a 
stockholder  in  the  corporation.  In 
determining  that  question  we  must 
consider  the  evi- 
dence from  the  view  ^>?iKn';;l'*^  ""^ 
most  favorable  to  cSSrt!"****  *' 
the  conclusion  of 
the  court.  The  corporation  was  or- 
ganized March  6,  1903.  Morton  L. 
Cook  was  the  owner  of  49,095 
shares.  On  the  28th  of  October, 
1908,  he  caused  a  new  certificate  for 
these  shares  to  be  issued  to  Carrie 
M.  Cook.  Mr.  Cook  took  this  cer- 
tificate to  his  wife,  telling  hier  that 
they  had  decided  to  make  her  the 
principal  stockholder  of  the  Morton 
L.  Cook  Company.  She  inmiediately 
repudiated  the  transaction  and  re- 
fused to  accept  the  stock  or  to  have 
anything  to  do  with  the  matter. 
Two  or  three  days  later  her  hus- 
band told  her  that,  if  she  was  not 
going  to  have  anything  to  do  with 
the  corporation,  she  should  sign  an 
indorsement  that  he  had  written 
upon  the  back  of  the  stock  as  fol- 
lows: 

October  28,  1908. 
I  hereby  assign  any  and  all  int. 
I  may  have  to  this  stock  to  Morton 
L.  Cook. 

She  thereupon  signed  said  in- 
dorsement. Mr.  Cook,  who  was  dur- 
ing this  whole  period  president  of 
the  corporation,  took  the  stock  to 
Mr.  Alderson,  who  was  the  secre- 
tary, and  said :  "Mr.  Alderson,  that 
is  all  off ;  just  let  that  mStter  remain 
in  abeyance;  I  will  take  it- up  again 
at  a  later  date."  The  stock  certifi- 
cate ever  since  October,  1908,  has 
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remained  in  the  custody  of  Morton 
L.  Cook  in  his  safe  deposit  box  in 
San  Francisco.  Mrs.  Cook  never 
had  anything  to  do  with  the  corpora- 
tion or  with  said  stock,  other  than 
as  stated.  The  corporation  was 
actively  engaged  in  business,  and 
the  indebtedness  upon  which  plain- 
tiff sued  was  incurred  by  the  cor- 
poration between  the  1st  day  of 
January,  1912,  and  the  1st  day  of 
February,  1914.  Before  that  time 
Mrs.  Cook,  on  December  10,  1910, 
had  been  declared  an  incompetent, 
and  her  husband  had  been  appointed 
her  guardian.  She  was  under  this 
guardianship  up  to  the  time  of  her 
death.  It  is  obvious  that  there 
never .  was  any  contract  or  agree- 
ment between  Mrs.  Cook  and  the 
corporation  that  she  should  become 
a  stockholder.  Upon  being  tendered 
the  stock,  she  refused  the  same,  and 
returned  it  to  the  president  of  the 
corporation,  who  had  presented  it  to 
her,  and  for  the  purpose  of  perfect- 
ing her  repudiation  and  permitting 
the  ownership  of  the  stock  to  appear 
upon  the  books  in  conformity  with 
the  real  fact  she  indorsed  the  same, 
so  that  such  stock  might  be  trans- 
ferred on  the  books  of  the  corpora- 
tion in  the  usual  and  proper  manner. 
Morton  L.  Cook  was  at  all  times  the 
owner  of  the  stock.  Appellant's 
contention  is  that,  as  Mrs.  Cook  was 
shown  by  the  books  of  the  corpora- 
tion to  be  a  stockholder,  and,  by  rea- 
son of  the  presentation  to  her  of  the 
stock  certificate  and  her  indorse- 
ment thereof,  must  have  known  that 
fact,  she  was  liable  for  her  propor- 
tionate share  of  the  indebtedness  of 
the  corporation  during  such  period 
as  the  stock  continued  to  appear 
upon  the  books  of  the  corporation  in 
her  name.  This  contention  is  based 
upon  the  following  provision  con- 
tained in  §  322  of  the  Civil  Code 
relating  to  stockholders'  liability: 
*'The  term  stockholder,  as  used  in 
this  section,  applies  not  only  to  such 
persons  as  appear  by  the  books  of 
the  corporation  to  be  such,  but  also 
to  every  equitable  owner  of  stock, 
altiiough  the  same  appears  on  the 
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The  statutory  liability  of  stock- 
holders is  declared  by  our  Constitu- 
tion (art.  12,  §  3):  "Each  stock- 
holder of  a  corporation,  or 
joint-stock  association,  shall  be  in- 
dividually and  personally  liable  for 
such  proportion  of  all^its  debts  and 
liabilities  contracted  ^or  incurred, 
during  the  time  he  was  a  stockhold- 
er, as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of 
the  subscribed  capital  stock  or 
shares  of  the  corporation  or  asso- 
ciation." 

At  the  time  this  constitutional 
amendment  was  adopted,  the  Civil 
Code,  in  accordance  with  the  general 
law  concerning  the  subject,  de- 
clared :  "'The  owners  of  shares  in  a 
corporation  which  has  a  capital 
stock  are  called  stocldiolders."  Civ. 
Code,  §  298,  enacted  1871. 

The  term  "stockholder,"  there- 
fore, as  used  in  the  Constitution, 
must  be  construed  in  the  light  of 
this  definition,  and 
the  liability,  there-  S^ckhJSSrr. 
fore,  attaches  to  the 
owner  of  the  stock.  Section  322  of 
the  Civil  Code  uses  the  exact  lan- 
guage with  reference  to  stockhold- 
ers' liability  as  that  contained  in  the 
Constitution,  excepting  that  the 
words,  "of  joint-stock  association," 
and  the  words,  "or  association,"  are 
omitted  in  the  statutory  declaration 
of  liability.  The  remaining  pro- 
visions of  §  822  are  obviously  and 
necessarily  for  the  purpose  of  carry- 
ing out  the  constitutional  and  statu- 
tory liability  thus  declared.  Under 
the  constitutional  declaration  of  lia- 
bility, carried  into  §  322,  that  lia- 
bility is  predicated  upon  ownership 
of  the  stock.  Western  P.  R.  Co.  v. 
Godfrey,  166  Cal.  346, 136  Pac.  284, 
Ann.  Cas.  1915B,  825.  It  is  evident 
that  the  legislature,  in  its  declara- 
tion that  "the  term  stockholder 
.  .  .  applies  not  only  to  such  per- 
sons as  appear  by  the  books  of  the 
corporation  to  be  such,"  etc.,  had  in 
mind  the  provisions  of  §  824,  Civil 
Code,  relating  to  transfers  of  stock 
upon  the  books  of  the  corporation. 
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and  the  effect  of  such  books  as  evi- 
dence of  ownership.  The  term 
"stockholder"  had  already  been  de- 
fined (Civ.  Code,  §  298),  and  it  was 
neither  necessary  nor  desirable  to 
again  define  the  term.  By  the  terms 
of  §  324,  Civil  Code,  it  is  provided 
that  title  to  the  stock  may  be  trans- 
ferred "by  indorsement  .  .  .  and 
the  delivery  of  the  certificate ;  but 
such  transfer  is  not  valid,  except  as 
to  the  parties  thereto,  until  the  same 
is  so  entered  upon  the  books  of 
the  corporation."  In  considering 
whether  the  fact  that  the  name  of 
Mrs.  Cook  appeared  upon  the  books 
of  the  corporation  as  a  stockholder 
made  her  liable  under  the  statute  to 
plaintiff,  it  will  be  necessary  to  con- 
sider some  of  the  previous  decisions 
of  this  court  upon  the  subject.  In 
Welch  V.  Gilllelen,  147  Cal.  571,  82 
Pac.  248,  and  Shattuck  &  D.  Ware- 
house Co.  V.  Gillelen,  154  Cal.  778, 
99  Pac.  348,  the  court  had  under 
consideration  the  statutory  liability 
of  a  stockholder  in  a  nonbanking 
corporation,  where  the  books  of  the 
corporation  showed  the  defendant 
to  be  a  stockholder  at  the  time  the 
indebtedness  sued  upon  was  in- 
curred. Gillelen  was  a  pledgee  of 
the  stock,  but  by  mistake,  which  he 
endeavored  to  correct,  the  stock  was 
issued  to  him  personally,  and  he  was 
shown  by  the  books  of  the  corpora- 
tion to  be  a  stockholder.  In  the  lat- 
ter case  it  was  said,  with  reference 
to  §322,  Civil  Code:  "...  The 
only  rational  construction  of  the  sec- 
tion that  the  language,  'such  per- 
sons as  appear  by  the  books/  etc., 
must  be  limited  to  persons  who 
knowingly  or  voluntarily  permit 
their  names  to  appear  as  stockhold- 
ers." 

In  both  cases  it  was  held  that  a 
construction  of  the  section  which 
would  lead  to  the  result  that  "would 
necessarily  preclude  one  from  show- 
ing that,  while  upon  the  face  of  the 
corporate  books  he  appeared  to  be  a 
stockholder,  yet  in  fact  he  was  not, 
that  he  had  never  owned  or  sub- 
scribed for  any  stock  or  authorized 
the  issuance  of  any  to  him  by  the 


corporation,     .     .     .     cannot  seri- 
ously be  considered." 

In  Welch  v.  Gillelen,  supra,  it  was 
held  that  the  relation  of  the  stock- 
holder to  the  corporation  was  one  of 
contract ;  that  one  could  not  become 
a  stockholder,  and  liable  to  the  cred- 
itors of  the  corporation,  because  of 
entries  in  the  stock  book  of  the  cor- 
poration made  without  his  consent. 
See  also  People's  Home  Sav.  Bank 
V.  Stadtmuller,  150  Cal.  108,  88  Pac 
280 ;  Geary  Street,  P.  &  O.  R.  Co.  v. 
Bradbury  Estate  Co.  —  Cal.  — ,  175 
Pac.  457.  In  Shattuck  &  D.  Ware- 
house  Co.  V.  Gillelen,  supra,  concern- 
ing appellant's  contention  that  the 
stockholders  were  liable,  it  was  said : 
"The  decisions  relied  on  by  the  ap- 
pellant in  that  case  [Welch  v.  Gille- 
len, supra]  were  shown  to  be  cases 
where  the  party  asserting  that  he 
was  not  a  stockholder  had  either 
knowingly  and  voluntarily  assumed 
that  position  upon  the  books  of  the 
corporation,  or,  if  he  had  not  orig- 
inally done  so,  had,  by  his  subse- 
quent conduct,  estopped  himself 
from  denying  the  relationship." 

The  case  of  Hurlburt  v.  Arthur, 
140  Cal.  106,  98  Am.  St.  Rep.  17,  73 
Pac.  734,  involved  the  statutory  lia- 
bility of  stockholders  in  a  banking 
corporation  under  §§  321  and  322  of 
the  Civil  Code.  The  question  of  an 
unauthorized  issuance  or  transfer  of 
stock  was  not  involved  or  consid- 
ered. While  the  construction  of  §§ 
321  and  322,  Civil  Code,  is  there 
considered,  the  effect  of  the  opinion 
must  be  determined  in  the  light  of 
the  point  under  discussion,  namely, 
the  liability  of  stockholders  in  a 
banking  corporation.  In  such  case 
the  stock  books  and  public  notice  of 
transfers  are  by  statute  declared  to 
be  conclusive  evidence  of  the  owner- 
ship of  stock.  Civ.  Code,  §  321.  It 
was  therefore  held  that,  where  the 
holder  of  stock  as  pledgee  had  the 
stock  transferred  to  him  in  his  own 
name  and  was  shown  on  the  books 
as  owner  thereof,  and  not  as  a 
pledgee^  he  was  liable  as  a  stock- 
holder to  creditors.  The  same  rule 
also  holds  good  in  other  corpora-^ 
tions.    Welch  v.  Gillelen  and  Shat- 
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tuck  &  D.  Warehouse  Co.  v.  Gillelen, 
supra;  Baines  v.  Babcock,  96  Gal. 
581,  29  Am.  St  Rep.  158»  27  Pac. 
674,  30  Pac.  776.  In  Baines  v.  Bab- 
cock,  supra,  the  defendant,  who  was 
shown  by  the  books  of  the  corpora- 
tion to  be  the  owner  of  stock,  offered 
to  prove  that  he  was  the  real  owner 
of  only  425  shares  issued  to  him  by 
the  corporation,  and  that  the  others 
standing  in  his  name  on  its  books 
were  owned  by  other  parties,  and 
that  ihey  were  issued  to  him  as  mat- 
ter of.  convenience  to  enable  him  to 
negotiate  a  loan  for  such  owners. 
The  evidence  was  excluded  because 
of  the  rule,  which  was  there  stated 
to  be  well  settled,  "that  one  to 
whom  stock  is  issued  by  the  cor- 
poration, and  who  has  the  same 
placed  in  his  name  on  the  corpora- 
tion books  as  the  owner,  is  liable  to 
the  creditors  of  the  corporation  as 
though  he  were  the  absolute  owner; 
and  this  whether  he  was  in  fact  a 
pledgee,  agent,  or  trustee  for  the 
real  owner.'* 

As  was  suggested  in  Hurlburt  v. 
Arthur,  supra,  the  construction 
placed  upon  the  sections  of  the  Na- 
tional Banking  Act  by  the  Federal 
courts  is  of  assistance  in  construing 
§§  321  and  322  of  the  Civil  Code. 
Section  5151  of  the  U.  S.  Revised 
Statutes  provides:  ''Shareholders 
of  every  national  banking  associa- 
tion shall  be  individually  responsi- 
ble," etc. 

Section  5210  of  the  U.  S.  Revised 
Statutes  (Comp.  Stat.  1916,  §  9773, 
6  Fed.  Stat.  Anno.  2d  ed.  p.  789), 
like  §  321  of  our  Civil  Code,  requires 
the  keeping  of  a  list  of  stockholders 
for  the  inspection  of  shareholders 
and  creditors,  but  it  does  not  pro- 
vide that  such  lists  shall  be  ''conclu- 
sive evidence  as  to  who  are  stock- 
holders," as  does  §  321,  Civil  Code. 
The  general  tenor  of  the  decisions 
of  the  Federal  courts  is  very  well 
set  forth  in  Williams  v.  Vreeland, 
156  C.  C.  A.  632,  244  Fed.  346,  cir- 
cuit court  of  appeals,  third  district. 
In  that  case  the  facts  were  very 
similar  to  the  instant  case.  There 
the  wife  indorsed  a  dividend  check, 
which,  however,  was  issued  in  her 
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husband's  name,  and  also  signed  a 
power  of  attorney  upon  the  back  of 
the  stock  authorizing  its  transfer. 
She  did  not^know  that  the  stock  had 
been  issued  in  her  name,  and  her 
signature  to  the  power  of  attorney 
for  the  transfer  of  the  stock  was 
procured  without  her  seeing  the  face 
of  the  certificates  or  knowing  what 
they  were.  Her  husband  placed  the 
certificates  before  her,  face  down, 
and  said :  "Mary,  will  you  sign  these 
papers  for  me?"  She  said:  "What 
are  they?"  He  replied:  "They  are 
some  bank  stock;  I  have  made  a 
mistake."  The  court  states  the  rule 
to  be  applied  in  testing  the  question 
of  liability  to  the  creditors  of  the 
corporation,  of  the  wife,  under  the 
circumstances,  as  follows :  "The  test 
of  liability,  therefore,  seems  to  be 
the  fact  of  being  a  record  share- 
holder, knowledge  of  that  fact,  and 
some  act  in  approval  or  ratification 
of  it.  Along  this  line  the  cases  have 
been  tried." 

The  court  cited  with  approval  the 
decision  of  the  court  of  appeals  of 
New  York  in  Glenn  v.  Garth,  133  N. 
Y.  35,  48,  30  N.  E.  651,  31  N.  E.  346, 
and  quoted  therefrom  a  part  of  the 
opinion  pertinent  here,  as  folldws: 
"It  [a  ratification]  implies  a  con- 
scious and  intended  approval  of  the 
act  done.  It  rests  upon  the  actual 
and  existing  purpose  to  make  such 
approval.  Hence  the  courts  say  that 
it  must  occur  with  full  knowledge  of 
all  the  facts.  .  -  .  Where  the 
shareholder  consciously  accepts  that 
relation,  he  ought  to  bear  its  bur- 
dens as  well  as  enjoy  its  benefits, 
and  it  is  easy  to  imply  a  promise  to 
perform  that  duty.  But  where  he 
does  not  accept  the  relation,  where 
it  was  put  upon  him  by  another 
without  authority  and  against  his 
will,  where,  instead  of  accepting  its 
benefits,  he  repudiates  them  at  seri- 
ous loss,  where  his  mind  and  that 
of  the  company  never  met  in  any 
contractual  relation,  where  it  was 
not  his  duty  to  pay,  and  he  explicit- 
ly refused  to  take  what  was  offered, 
all  foundation  for  an  implied  prom- 
ise is  gone.  The  facts  do  not  admit 
of  it,  for  the  law  does  not  raise  a 
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fiction  to  accomplish  a  wrong.  And 
thus  again  we  come  to  the  proposi- 
tion that  the  real  truth  must  be 
ascertained,  and  when  ascertained 
must  control.  And  that  real  truth 
is  that  the  defendants  repudiated 
and  did  not  ratify  the  unauthorized 
act  of  McKim.  The  whole  force  of  a 
ratification  lies  in  conscious  and  in- 
tended assent  with  full  knowledge 
of  the  facts.  If  there  is  no  such  in- 
tent and  no  such  volition,  but  a  con- 
trary intent  and  an  opposite  pur- 
pose, there  is  no  ratification.  The 
absence  of  any  such  intent  and  the 
presence  of  a  different  one  is  clearly 
disclosed  by  the  facts." 

The  United  States  circuit  court  of 
appeals  sustained  the  finding  of  the 
trial  court  that  Mrs.  Vreeland  was 
not  liable  as  a  stockholder  of  the 
bank  to  the  creditors  of  the  corpo- 
ration. In  the  instant  case  Mrs. 
Cook  refused  to  accept  the  stock  of- 
fered her,  and  her  indorsement  is 
not  the  usual  power  of  attorney  con- 
sistent with  an  assumption  of  own- 
ership of  the  stock,  but  is  more  in 
the  nature  of  a  quitclaim.  There  is 
-  .^         no   element   of   es- 

Eatoppel— to  .  «     *        <•■ 

deny  liability  toppel  in  the  case. 
a.  .tockuoider.     rpj^^    creditors    did 

not  know  at  the  time  credit  was  ex- 
tended that  Mrs.  Cook  was  shown  by 
the  books  of  the  corporation  to  be  a 
stockholder. 

Appellant  relies  upon  the  case  of 
Abbott  V.  Jack,  136  Cal  510,  69  Pac. 
257.  In  that  case,  at  the  request 
of  the  husband,  a  certificate  for  330 
shares  of  stock  had  been  issued  to 
Mrs.  Jack  as  owner,  March  14, 1896, 
and  the  same  stood  in  her  name  on 
the  books  of  the  corporation  until 
July  17,  1899,  when  it  was  surren- 
dered and  canceled,  "and  her  accept- 
ance of  the  stock  is  shown  by  her 
written  assignment  of  it  to  R.  E. 
Jack,  her  husband,  of  date  March 
16,  1896."  It  was  there  held: 
"From  this  it  appears  that  she  be- 
came a  stockholder  of  the  corpora- 
tion on  or  before  March  16,  1896, 
and  that  she  continued  to  appear  as 
such  on  the  books  of  the  company 


until  the  cancelation  of  the  certifi- 
cate, July  17,  1899.  She  therefore 
continued  to  be  a  stockholder,  as  the 
term  is  defined  in  §  322  of  the  Civil 
Code,  and  under  the  provisions  of 
that  section  (no  facts  being  found 
to  exonerate  her)  she  continued  to 
be  liable,  along  with  her  husband. 
Civ.  Code,  §§  322,  324;  Duke  v. 
Huntington,  130  Cal.  274,  62  Pac. 
510;  Baines  v.,Babcock,  96  Cal.  593, 

29  Am.  St.  Rep.  158,  27  Pac.  674, 

30  Pac.  776 ;  Moore  v.  Boyd,  74  Cal. 
174, 15  Pac.  670 ;  O'Connor  v.  With- 
erby.  111  Cal.  528,  44  Pac.  227." 

The  holding  of  the  court  would 
thus  seem  to  be  that  the  issuance 
of  the  certificate,  coupled  with  the 
indorsement  and  the  fact  that  her 
name  appeared  upon  the  books  of 
the  corporation,  ipso  facto  created 
Mrs.  Jack  a  stockholder,  and  the 
finding  of  the  court  to  the  contrary 
was  erroneous.  The  court  added: 
"R.  E.  Jack  indeed  testified  that  on 
notifying  her  of  the  issue  of  the 
stock  she  refused  to  receive  it ;  and 
he  further  testified  that  he  told  her, 
if  she  would  not  receive  it,  she  must 
assign  to  him.  ...  On  a  new 
trial  the  question  of  her  liability  as 
affected  by  the  facts  testified  to  by 
R.  E.  Jack,  or  otherwise  appearing, 
can  be  considered ;  and  as  it  is  clear 
that  there  is  a  liability  on  her  or  her 
husband,  or  on  both,  the  plaintiff,  if 
he  be  so  advised,  should  be  per- 
mitted to  amend  his  complaint  by 
charging  the  latter  with  such  lia- 
bility." 

The  reversal  of  the  trial  court  in 
that  case  seems  to  be  based  rather 
upon  the  condition  of  the  record 
than  upon  the  substantive  rights  of 
the  parties.  It  is  said:  "But  there 
is  no  finding  as  to  these  or  other 
facts  tending  to  exonerate  her,  and 
their  effect  cannot,  on  the  record  as 
presented,  be  considered." 

The  necessary  implication  from 
the  decision  is  that,  if  the  court  had 
found  the  fact  to  be  that  the  wife 
had  refused  to  receive  the  stock  and 
had  assigned  it  to  her  husband  for 
the  purpose  of  making  effective  her 
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repadiation,  she  should  not  be  held 

as  a  stockholder.  In 
S-k"i?i^**J?#""*       view    of    the    con- 

llaDillty  of  j„        » •  1  1 

■tockhoider*       struction  placed  up- 
li^SamJ"**"**     on    the    record    in 

that  case,  the  de* 
cision  cannot  be  said  to  be  an  au- 
thority for  the  plaintiff  in  this  case, 
but  rather,  on  th^  whole,  either 
leaves  open  the  question  as  to  the 
effect  of  the  repudiation  by  the  wife 
of  the  transaction,  or  decides  that 
question  in  favor  of  the  nonliability 
of  the  wife.  In  the  case  of  Abbott 
V.  Jack,  the  fact  that  §  821  of  the 
Civil  Code  makes  the  lx>oks  conclu- 
sive evidence  of  the  liability  of  the 
stockholder  is  appiurently  not  relied 
upon  by  the  court.  In  so  far,  how- 
ever, as  this  case  can  be  considered 
an  authority  for  the  proposition 
that  the  stodc  books  of  the  corpora- 
tion are  conclusive  as  to  the  liability 
of  stockholders  in  a  nonbanking  cor- 
poration, the  case  has  been  over- 
ruled by  the  subsequent  cases  of 
Welch  V.  Gillelen,  147  Cal.  571,  82 
Pac.  248,  and  Shattuck  &  D.  Ware- 
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house  Co.  V.  Gillelen,  154  Cal.  778, 
99  Pac.  348.  See  also  Western  P.  R. 
Co.  V.  Godfrey,  166  Cal.  346,  136 
Pac.  284,  Ann.  Cas.  1915B,  825. 

In  addition  to  the  facts  hereto- 
fore stated,  it  may  be  said  that  M. 
L.  Cook,  the  husband,  while  acting 
as  guardian,  reported  to  the  court 
sitting  in  probate,  on  several  occa- 
sions, that  the  stock  in  question  be- 
longed to  his  wife  and  was  a  part 
of  her  estate.  These  declarations, 
however,  merely  went  to  the  ques- 
tion of  his  credibil-  «^,h^««.^ 
ity,  and  the  court  report  to 
having  based  its  '•'''*■*•  ^•"'*- 
decision  upon  the  truth  of  his  state- 
ment concerning  the  original  trans- 
action, if  we  hold  his  statement  suf- 
ficient to  support  the  finding  that 
she  was  not  a  stockholder,  as  we 
must  do  upon  the  authorities  above 
quoted,  the  judgment  must  be  af- 
firmed. 

The  judgment  is  affirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Shaw,  J. ;  Sloss,  J. ;  Melvin,  J. ;  Law- 
lor,  J. 


ANNOTATION. 


LiabiliCy  of  one  whose  name  appears  upon  corporate  books  as  a  stockholder 

without  his  consent. 


This  note  includes  the  effect  of  es- 
toppel, by  negative  conduct  of  the 
person  in  whose  name  the  stock  is 
entered  on  the  corporate  books,  in 
failing  to  take  proper  steps  to  remove 
that  misleading  appearance,  but  does 
not  include  the  effect  of  affirmative 
conduct  consistent  with  his  status  as 
a  stockholder,  with  the  exception  of  a 
purported  transfer  or  assignment  for 
the  purpose  of  correcting  the  corpo- 
rate books. 

The  liability  of  assignees  for  the 
benefit  of  creditors,  trustees  in  bank- 
ruptcy, etc.,  has  been  excluded. 

It  is  held,  generally,  in  a  number  of 
cases  that  one  whose  name  is  put  upon 
the  books  of  a  corporation  as  a  stock- 
holder without  his  knowledge  is  not* 
thereby  subjected  to  the  liability  of  a 
stockholder.  Williams  v.  Vrebland 
(reported  herewith)  ante,  1038;  Carey 


V.  Williams  (1897)  25  C.  C.  A.  227, 
51  U.  S.  App.  204,  79  Fed.  906;  Foote 
V.  Anderson  (1903)  61  C.  C.  A.  5,  123 
Fed.  659;  O'Connor  v.  Witherby 
(1896)  111  Cal.  529,  44  Pac.  ?27 
(obiter) ;  Robinson  v.  Lane  (1856) 
19  Ga.  337;  Girard  Life  Ins.  Annuity 
&  T.  Co.  V.  Loving  (1905)  71  Kan.  558, 
81  Pac.  200;  Glenn  v.  Garth  (1892) 
133  N.  Y.  18,  30  N.  E.  649,  31  N.  E. 
344. 

Even  if  stock  is  issued  to  one  with 
his  knowledge,  but  without  his  con- 
sent, it  has  been  held  that  this  fact 
alone  does  not  render  him  liable  as  a 
stockholder.  Greene  v.  Sigua  Iron  Co. 
(1896)  22  C.  C.  A.  636,  45  U.  S.  App. 
162,  207,  76  Fed.  947;  Carey  v.  Wil- 
Hams  (1897)  25  C.  C.  A.  227,  61  U.  S. 
App.  204,  79  Fed  906 ;  Sigua  Iron  Co. 
V.  Greene  (1900)  44  C.  C.  A.  221,  104 
Fed.  854,  certiorari  denied  in  (1901) 
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180  U.  S.  637,  45  L.  ed.  710,  21  Sup.  Ct 
Rep.  920;  Foote  v.  Anderson  (1903)  61 
C.  C.  A.  5,  123  Fed.  659;  Grier  v. 
Union  Nat.  L.  Ins.  Co.  (1914)  217 
Fed.  287;  Mudgett  v.  Horrell  (1867) 
33  Gal.  25 ;  Girard  Life  Ins.  Annuity  & 
T.  Co.  V.  Loving  (1905)  71  Kan.  558, 
81  Pac.  200. 

As  stated  in  one  case,  the  entry  of  the 
name  of  one  upon  the  corporate  books 
does  not  preclude  him  from  show- 
ing that  he  was  in  fact  not  a  stock- 
holder, and  that  the  issuance  of  stock 
in  his  name  was  unauthorized.  Welch 
V.  Gillelen  (1905)  147  CaL  571,  82  Pac. 
248. 

A  statutory  provision  that  "a  person 
in  whose  name  shares  of  stock  stand 
on  the  books  of  the  company  shall  be 
deemed  the  owner  thereof  as  regards 
the  company''  has  been  held  to  mean 
only  that  the  corporation  which  has 
acknowledged  such  a  person  as  a 
stockholder,  and  admitted  him  to  be 
such  upon  its  record,  shall  not  be  at 
liberty  to  dispute  the  relation ;  it  does 
not  mean  that  the  books  are  evidence 
that  the  person  whose  name  has  been 
entered  is  in  fact  a  stockholder,  as 
against  him.  Carey  v.  Williams 
(1897)  25  C.  C.  A.  227,  51  U.  S.  App. 
274,  79  Fed.  906. 

A  person  cannot  be  compelled  to  be- 
come a  member  of  a  corporation  with- 
out his  knowledge  or  consent.  Kis- 
ner's  Estate  (1916)  254  Pa.  597,  99 
Atl.  168. 

One  who  has  not  consented  cannot 
be  made  a  member  of  a  corporation  in- 
corporated, by  an  act  of  the  legisla- 
ture, for  the  purpose  of  laying  out  a 
street,  and  thus  subjected  to  assess- 
ments for  the  expense  of  making  the 
street.  Ellis  v.  Marshall  (1807)  2 
Mass.  269,  3  Am.  Dec.  49. 

In  the  case  of  issuance  without  con- 
sent, liability,  if  it  exists,  must  exist 
by  virtue  of  some  act  or  omission 
on  the  part  of  the  person  whose  name 
is  thus  placed  upon  the  corporate 
books,  after  knowledge  of  the  fact. 

It  seems  clear  that  one  whose  name 
has  been  put  upon  corporate  books 
as  a  stockholder  without  his  knowl- 
edge or  consent  may  ratify  the  act. 
If  he  does  ratify  the  act,  he  becomes 
a  stockholder.  Musgrave  v.  Morrison 
(1880)   54  Md.  161.     The  silence  for 


seven  years  of  a  large  stockholder  in 
a  corporation  in  whose  name  some  of 
the  other  officers  subscribed  for  stock, 
notifying  him  of  the  same,  has  been 
held  to  be  evidence  of  ratification  to 
be  submitted  to  the  juiy.  Philadel- 
phia, W.  &  B.  R.  Co.  V.  CoweU  (1857) 
28  Pa.  329,  70  Am.  Dec.  128.  Although 
the  mere  transfer  of  stock  by  a  hus- 
band to  his  wife's  name  without  her 
knowledge  or  consent,  on  the  books  of 
a  savings  bank,  afterwards  converted 
into  a  national  bank,  would  not  make 
her  liable  as  a  shareholder  of  the 
national  bank,  yet  if,  after  such  trans- 
fer, she  joined  in  the  application  to 
convert  the  savings  bank  into  a  na- 
tional bank,  or  ratified  such  transfer, 
or  accepted  the  benefits  of  the  owner- 
ship of  the  stock,  she  is  liable  to  be 
treated  as  a  shareholder.  Keyser  v. 
Hitz  (1889)  183  U.  &  138,  33  L.  ed. 
531,  10  Sup.  Ct.  Rep.  290.  In  Glenn  v. 
Garth  (1892)  133  N.  Y.  18,  30  N.  EL 
649,  31  N.  E.  344,  a  broker  purchasing 
stock  for  a  customer  under  a  custom 
by  which  the  broker  took  an  assign- 
ment of  the  certificate  from  the  vendor 
in  blank,  and  held  the  certificate  so 
assigned  as  security,  but  did  not  have 
the  stock  transferred  to  himself  apon 
the  corporate  books,  was  held  not  to 
become  a  stockholder  and  liable  to 
an  assignee  for  the  unpaid  part  of  the 
stock,  because  of  the  fact  that  an 
agent,  without  authority,  caused  the 
stock  purchased  to  be  transferred  to 
the  broker  upon  the  books  of  the  cor- 
poration. The  court,  after  statins 
that  the  broker  did  not  authorize  or 
consent  to  this  transfer,  states  that 
he  could  only  become  responsible  by 
estoppel  or  ratification.  There  was 
held  to  be  no  ratification  from  the 
fact  that,  upon  the  discovery  of  the 
mistake,  the  broker  wrote  to  the  agent, 
repudiating  the  transfer  and  denying 
his  authority  to  make  it,  and  directing 
him  as  the  means  of  undoinsr  the  mis- 
chief to  sell  and  transfer  the  stock, 
and,  to  enable  him  to  do  so  in  accord- 
ance with  established  form,  signed 
and  executed  and  assigned  such  black 
of  the  stock.  The  fact  that'  the  as* 
signment  was  executed  is  stated  to 
be  an  act  recognizing  ownership,  if 
unexplained,  but  in  view  of  the  cir- 
cumstances which  were  shown  it  did 
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not  amount  to  a  ratification.    It  was 
further  held  that  the  act  of  the  broker 
in  paying  for  the  stock  did  not  amount 
to  ratification.     A  statute  providing 
that  a  person  in  whose  name  shares 
of  stock  stand  on  the  books  of  the 
company  shall  be  deemed  the  owner 
thereof  as   regards  the   company   is 
held  not  to  be  conclusive,  but  only 
prima  facie»  evidence  of  the  owner- 
ship.   That  the  mere  transfer  of  stock 
in  a  national  bank  from  husband  to 
wife,  without  the  latter's  knowledge 
and  consent,  does  not  impose  upon  her 
the   individual   liability   attached  by 
law  to  the  position  of  stockholder,  is 
held  also  in  Willums  v.  Vbeeland, 
(reported  herewith)  ante,  1038.    And 
it  is  further  held  in  this  case  that 
the  wife  cannot  be  deemed  to  have 
approved,  ratified,  or   acquiesced   in 
Buch  transfer,  so  as  to  assume  the 
position  of  a  shareholder,  by  indors- 
ing the  certificate  in  blank  in  the  be- 
lief that  she  was  enabling  her  hus- 
band to  correct  his  avowed  mistake. 
The  facts  and  circumstances  concern- 
ing the  indorsement  of  the  certificate 
are  held  to  be  admissible  in  evidence 
to  negative  the  inference  that  by  such 
indorsement  she  ratified  the  unauthor- 
ized transfer  to  her,  and  assumed  the 
duty  promptly  to   remove  her   name 
from  the  bank  books,  or  suffer  the  lia- 
bility imposed   upon   duly  registered 
shareholders.    The  assignment  of  the 
stock    certificate    by    the    person    in 
Ttrhose  name  it  was  issued  was  given 
^reat  weight  as  evidence  of  an  ac- 
ceptance, in  Abbott  v.  Jack  (1902)  136 
Cat.  510,  69  Pac.  257.    One  who  had 
accepted  a  transfer  of  shares  of  the 
capital  stock  in  an  association  merely 
for  the  purpose  of  attending  a  meeting 
of    shareholders  to   form   a   quorum, 
and  who  subsequently  signed  a  power 
of  attorney  to  retransfer  the  shares 
virhen  the  meeting  was  over,  was  held 
liable  as  a  contributor  where  no  re- 
-tr-ansfer  was  made  under  the  power, 
although   he   remained  in   ignorance 
^bat  the  share  still  stood  in  his  name, 
in     Ontario    Invest.    Asso.    v.    Leys 
C1.893)  28  Ont.  Rep.  496. 

Hatification  presupposes  consent. 
T*liis  note  has  been  confined  to  cas^s 
En    which  there  has  been  no  consent. 


hence  ratification  in  general  has  been 
excluded.  Assuming  that  there  has 
been  no  consent  at  any  time  by  the 
person  whose  name  has  been  placed 
upon  corporate  books  as  a  stockhold- 
er, it  seems  clear  that  his  liability,  if 
any  exists,  must  be  based  upon  the 
principle  of  estoppel.  Estoppel  has 
been  confused  with  ratification  in  this 
regard.  In  McHose  v.  Wheeler  (1863) 
45  Pa.  32,  it  is  stated  that  if  one  is 
named  as  a  member  in  a  charter, 
which  is  a  public  act,  and  does  not 
disavow  the  relation  as  soon  as  he  dis- 
covers the  use  made  of  his  name,  he 
cannot  evade  his  liability  as  member 
merely  by  showing  that  he  was  not  in 
fact  a  subscriber  and  never  paid  in 
any  stock.  He  must,  according  to  the 
courts  inunediately  and  publicly  dis- 
avow the  act,  or  be  deemed  as  ratify- 
ing it  as  relating  to  creditors.  The 
holding  in  McHose  v.  Wheeler  is  more 
properly  attributable  to  the  principle 
of  estoppel  from  the  failure  to  dis- 
avow the  act. 

One  case  stated  that  one  to  whom 
stock  is  transferred  without  his  knowl- 
edge or  consent  can  only  be  made  lia- 
ble on  the  ground  of  fraud.  Robinson 
V.  Lane  (1856)  19  6a.  337.  In  this 
case  it  was  held  that,  if  the  person 
to  whom  stock  is  transferred  without 
his  knowledge  or  consent  acquiesces 
in  such  transfer  after  it  is  brought  to 
his  knowledge,  he  is  presumptively 
liable  as  a  stockholder. 

Estoppel  has  not  been  discussed  in 
many  cases.  One  case  takes  the 
broad  view  that  there  must  be  some 
act  done  by  the  party  or  with  his  as- 
sent, creating  the  apparent  relation, 
before  there  can  be  an  estoppel. 
Glenn  v.  Garth  (1892)  133  N.  Y.  18,  31 
N.  E.  344.  The  court,  in  denying  that 
there  was  an  equitable  estoppel,  states 
that  that  question  is  not  reached,  ''be- 
cause, before  it  can  be  reached,  there 
must  be  shown  to  exist  some  act  of  the 
party,  done  by  him  or  with  his  assent, 
creating  the  alleged  apparent  relation. 
That  fact  must  be  established  before 
any  question  of  estoppel  can  arise.  If 
the  act  done,  the  false  appearance 
created,  is  the  act  not  of  the  party, 
but  of  some  third  person,  such  party 
is  in  no  manner  bound  or  affected  by 


1052 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  AUL 


it,  unless  he  either  originally  author- 
ized it  or  subsequently  ratified  it. 
Only  by  the  one  process  or  the  other 
can  it  become  his  act,  and  until  he 
can  be  held  responsible  for  it  there 
can  be  no  question  of  estoppel;  and 
there  is  not  a  case  cited  on  the  orig- 
inal argument  or  on  the  brief  now  pre- 
sented, in  which  the  rule  of  estoppel 
was  applied,  which  failed  to  show  that 
necessary  and  conscious  and  voluntary 
act  of  the  party  estopped."  The  ac- 
tion in  this  case  was  by  a  trustee  for 
the  benefit  of  creditors,  and  the  court 
specifically  states  that  neither  the 
company  nor  any  of  the  creditors  did 
anything  or  forbore  anything  upon 
the  faith  of  defendant's  ownership  of 
the  stock.  It  is  from  this  viewpoint, 
that  is,  whether  any  creditor  relied 
upon  the  person  as  a  stockholder,  that 
most  cases  approach  the  question. 
No  estoppel  exists  in  favor  of  a  cred- 
itor who  had  no  knowledge  at  the  time 
credit  was  extended  that  the  defend- 
ant appeared  as  a  stockholder  on  the 
books.  Shean  v.  Cook  (reported  here- 
with) ante,  1042;  Glenn  v.  Garth 
(1892)  133  N.  Y.  18,  30  N.  E.  649,  31 
N.  E.  344,  supra.  Some  cases  which 
seemingly  approve  of  the  theory  that 
no  estoppel  exists  in  favor  of  a  cred- 
itor who  had  no  knowledge  that  the 
defendant  appeared  on  the  books  as 
a  stockholder  have  not  rested  the 
denial  of  the  existence  of  an  estoppel 
wholly  on  this  principle,  but  have  re- 
lied in  part  upon  other  equitable  inci- 
dents in  the  defendant's  favor.  Welch 
V.  Gillelen  (1905)  147  Cal.  571,  82 
Pac.  248;  Shattuck  &  D.  Warehouse 
Co.  V.  Gillelen  (1908)  154  Cal.  778,  99 
Pac,  348.  In  these  cases  there  was 
held  to  be  no  estoppel  in  favor  of  a 
creditor  who  did  not  know  that  the 
defendant's  name  appeared  on  the 
stock  book  as  a  stockholder,  where 
the  defendant,  who  was  a  pledgee  of 
the  stock,  had  issued  in  his  name,  a 
certificate  which  erroneously  omitted 
to  characterize  him  as  a  pledgee  and 
where,  upon  the  issuance  of  the  cer- 


tificate, the  pledgee  made  prompt  and 
reasonable  efforts  to  have  the  correc- 
tion made,  but  some  time,  including 
that  in  which  the  debt  sued  upon  wa& 
incurred,  elapsed  before  the  correctioii 
was  actually  made. 

A  subscriber  to  stock  in  a  proposed 
increase  of  the  capital  stock  of  a  bank, 
to  whom,  without  his  knowledge  or 
consent,  old  stock  is  issued,  is  not 
liable  as  a  stockholder,  nor  is  be 
estopped  by  receiving  dividends  wfaick 
he  believes  to  be  dividends  on  the  new 
stock,  but  which  in  fact  are  dividends 
on  the  old  stock  thus  issued  to  him. 
Stephens  v.  Follett  (189S)  43  Fed.  8^ 

In  May  v.  G^iesee  County  Sav.  Bank 
(1899)  120  Mich.  830,  79  N.  W.  630, 
a  pledgee  of  stock  who  requested  the 
corporation  to  issue  a  new  certificate 
to  him  as  pledgee  was  held  not  liable 
as  a  stockholder,  where  the  certificate 
was  issued  to  him  as  absolute  owner, 
and,  upon  his  request  to  have  it  is- 
sued to  hiih  as  pledgee,  the  corporate 
officer  replied  that  it  was  just  as  wdl 
to  let  it  stand  as  it  was,  and  this  was 
done.  The  court  states  that  the 
pledgee  did  not  know  that  his  name 
had  been  entered  upon  the  books  of 
the  corporation  as  an  absolute  owner, 
and  that  he  did  not  hold  himself  out  as 
owner,  and  that  he  cannot,  therefore, 
be  held  liable  under  the  statute,  al- 
though he  received  a  certificate  abso- 
lute in  form,  the  court  stating  that 
''the  certificate  is  no  notice  to  cred- 
itors of  the  bank.  It  is  the  record  of 
stockholders  kept  in  the  bank,  upon 
which  depositors  and  other  creditors 
rely.  A  transfer  absolute  upon  its 
face  may  always  be  shown  to  be  an 
assignment  as  collateral  security. 
.  .  .  Mr.  May,  the  cashier,  knew 
that  this  stock  was  held  in  pledge,  to 
secure  a  loan  to  Mr.  Bement.  It  was 
his  duty,  for  the  protection  of  his  own 
bank  if  for  no  one  else,  to  so  enter 
the  transfer  upon  its  books.  His  fail- 
ure to  do  so  cannot  affect  the  ris:hts  of 
the  defendant"  W.  A.  EL 
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FOUR  CORNERS  BUILDING  &  LOAN  ASSOCIATION,  Respt., 

V. 

PRANK  SCHWARZWAELDER,  Appt. 

Veu!  Jersey  Court  of  Errors  and  Appeals -^  March  4,  1918* 

(88  N.  J.  Eq.  545,  103  Atl.  240.) 

Corporations  —  failure  of  director  to  disclose  lien  —  liability. 

1.  A  building  and  loan  association  loaned  money  on  a  mortgage  of  a 
city  lot ;  its  solicitor  certified  that  the  mortgage  was  a  first  and  valid  lien ; 
in  fact,  there  was  a  prior  mortgage  held  by  an  estate  of  which  the  defend- 
ant, one  of  the  directors  of  the  association,  was  an  executor ;  the  property 
was  described  by  reference  to  the  street  lines  as  the  only  monument  and 
by  a  number  on  a  land  company  map ;  the  name  of  the  mortgagor  in  the 
mortgage  held  by  the  estate  was  different  from  the  name  of  the  mortgagor 
in  the  association's  mortgage ;  the  defendant  had  nothing  to  do  with  making 
the  loan;  he  had  no  actual  knowledge  that  the  property  covered  by  the 
two  mortgages  was  identical ;  he  held  as  executor  many  mortgages  and  in 
the  course  of  his  business  examined  many  properties;  he  knew  his  mort- 
gages by  street  numbers  and  not  by  numbers  on  a  land  company  map; 
the  association's  mortgage  was  accompanied  by  a  regular  abstract  of  title 
in  which  defendant's  mortgage  was  not  mentioned,  and  attached  to  which 
was  a  certificate  by  the  association's  solicitor,  then  a  lawyer  in  good 
standing,  that  the  association's  mortgage  was  a  first  and  valid  lien.  Held, 
that  the  defendant  could  not  be  found  guilty  of  negligence  for  failing  to 
apprise  the  association  of  the  existence  of  the  prior  mortgage;  that  the 
directors  had  the  right  to  pursue  the  usual  business  custom  and  trust  the 
solicitor  to  close  the  loan  and  record  the  mortgage,  and  that  as  the  loss 
did  not  come  until  the  solicitor  turned  aside  the  money  from  its  proper 
destination — ^the  satisfaction  of  the  first  mortgage — ^the  association  had 
already  suffered  the  loss  without  the  defendant  having  had  any  oppor- 
tunity to  prevent  it,  and  he  cannot  be  held  for  negligence. 

[See  note  on  this  question  beginning  on  page  1058.] 


—  building  and  loan  association  con- 
sent to  loan  —  proximate  cause  — 
liabUity. 

2.  A  building  and  loan  association 
loaned  money  on  a  mortgage  of  a  city 
lot;  its  solicitor  certified  that  the 
mortgage  was  a  first  and  valid  lien; 
in  fact,  there  was  a  prior  mortgage 
held  by  an  estate  of  which  the  defend- 
ant,  one  of  the  directors  of  the  asso- 
ciation, was  an  executor.  The  defend- 
ant had  examined  and  valued  the  prop- 
erty for  the  purpose  of  a  loan  on  the 
application  of  one  Wagner,  and  had 
reported  to  the  association;  the  es- 
tate's mortgage  was  given  by  Daly; 
the  title  was  at  the  time  of  Wagner's 
application  in  Crocker,  the  solicitor 

Headnotes  1,  2,  by  Swayze,  J. 


of  the  association;  the  minutes  of  a 
subsequent  meeting  of  the  directors, 
at  which  defendant  was  not  present, 
recite  that  Wagner  had  sold  the  prop- 
erty (which  was  untrue)  ;  that  all  the 
committee,  including  the  defendant, 
reported  in  favor  of  a  loan  to  Sims 
(which  was  untrue  as  far  as  defend- 
ant is  concerned).  The  defendant 
never  actually  had  to  do  with  the  loan 
to  Sims;  his  knowledge  is  claimed  to 
have  come  from  hearing  the  minutes 
with  these  false  recitals  read  over  at 
a  later  meeting;  this  fact  was  not  suf- 
ficiently proved,  but  if  the  defendant 
knew  all  the  facts,  he  knew  the  loan 
was  large  enough  to  enable  Sims  to 
satisfy  the  prior  mortgage  to  the  es- 


1054 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.LuR. 


tate,  and,  up  to  the  time  the  check  of 
the  association  for  the  loan  was 
cashed,  might  anticipate  that  the  es- 
tate mortgage  would  be  paid  before 
the  solicitor  closed  the  loan  with 
Sims;  the  defendant  had  no  reason 
to  anticipate  that  the  solicitor  would 
forge  a  discharge  of  the  estate  mort- 
gage ;  when  the  check  had  been  cashed 
and  the  money  turned  aside  from  the 
satisfaction  of  the  prior  mortgage,  the 
loss  was  already  incurred.  Held,  the 
proximate  cause  of  the  loss  was  the 
rascality   of   the   complainant's   own 


solicitor,   and  the   defendant   cannot 
be  held  for  negligence. 

[See  4  R.  C.  L.  363;  22  R.  C.  L.  119 
et  seq.] 

Building  and  loan  association  —  dntj 
of  director  in  passing  loan. 
3.  A  director  of  a  building  and  loan 
association  owes  to  the  association  in 
passing  upon  loans  to  be  made  by  it, 
only  the  duty  of  ascertaining  that  the 
usual  papers,  bond,  mortgage,  insur- 
ance policy,  and  abstract  of  title  are 
at  hand,  and  that  the  company  solic- 
itor has  certified  that  the  title  is  clear. 
[See  4  R.  C.  L.  362.] 


Appeal  by  defendant  from  a  decree  of  the  Court  of  Chancery  in  favor 
of  plaintiff  in  an  action  brought  to  recover  for  losses  alleged  to  have  been 
sustained  through  defendant's  negligence  in  the  performance  of  his  duties 
as  director  of  the  plaintiff  association.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Thomas  S.  Henry  and  Fran-     N.  E.  204;  Warwick  v.  Htitchinson,  45 


cis  Child,  for  appellant: 

Without  establishing  fraud  or  gross 
negligence  or  misuser  on  the  part  of 
the  defendant,  he  cannot  be  held  re- 
sponsible for  complainant's  loss. 

Citizens'  Bldg.  Loan  &  Sav.  Asso.  v. 
Coriell,  34  N.  J.  Eq.  383;  Briggs  v. 
Spaulding,  141  U.  S.  132,  35  L.  ed.  662, 
11  Sup.  Ct.  Rep.  924. 

Defendant  is  not  chargeable  as  a 
matter  of  law  with  knowledge  of  the 
prior  mortgage. 

Asbury  Park  Bldg.  &  L.  Asso.  v. 
Shepherd,  —  N.  J.  Eq.  — ,  50  Atl.  65; 
Hallmark's  Case,  L.  R.  9  Ch.  Div.  332, 
47  L.  J.  Ch.  N.  S.  868,  38  L.  T.  N.  S. 
660,  26  Week.  Rep.  824. 

It  was  not  any  negligence  of  the  de- 
fendant, but  the  rascality  of  Crocker, 
the  complainant's  solicitor,  that 
caused  the  loss  to  complainant. 

Conklin  v.  People's  Bldg.  &  L.  Asso. 
41  N.  J.  Eq.  20,  2  Atl.  615. 

Directors  of  a  building  and  loan  as- 
sociation have  the  right  to  rely  upon 
their  solicitor  to  pass  upon  the  title 
to  premises  offered  as  security  for 
loans. 

Thornton  &  Bl.  Bldg.  &  L.  Asso.  § 
110,  p.  Ill ;  Citizens'  Bldg.  Loan  &  Sav. 
Asso.  V.  Coriell,  34  N.  J.  Eq.  383. 

Damages  chargeable  to  a  wrongdoer 
must  be  shown  to  be  the  natural  and 
proximate  effects  of  his  delinquency. 

Citizens'  Bldg.  Loan  &  Sav.  Asso.  v. 
Coriell,  supra;  Wiley  v.  West  Jersey 
R.  Co.  44  N.  J.  L.  247 ;  Styles  v.  F.  R. 
Long  Co.  70  N.  J.  L.  301,  57  Atl.  448; 
Davis  V.  Williams,  4  Ind.  App.  487,  31 


N.  J.  L.  61 ;  Cuff  V.  Newark  &  N.  Y.  R. 
Co.  35  N.  J.  L.  18,  10  Am.  Rep.  205; 
Guinn  v.  Delaware  &  A.  Teleph.  Co. 
72  N.  J.  L.  278,  3  L.R.A.(NJ5.)  988,  111 
Am.  St.  Rep.  668,  62  Atl.  412,  19  Am. 
Neg.  Rep.  389;  Rhad  v.  Duqaesne 
Light  .Co.  255  Pa.  409,  L.R.A.1917D, 
864,  100  Atl.  262;  Briggs  v.  Spauld- 
ing, 141  U.  S.  132,  35  L.  ed.  662,  11 
Sup.  Ct.  Rep.  924. 

Mr.  Andrew  Van  Blarcom  for  re- 
spondent. 

Swayze,  J.,  delivered  the  opinion 
of  the  court : 

The  complainant  seeks  to  recover 
of  the  defendant  the  loss  on  two 
mortgages  in  which  it  had  invested. 
This  loss  was  caused  by  Crocker,  the 
complainant's  solicitor,  falsely  certi- 
fying that  the  mortgages  were  first 
liens,  when,  in  fact,  there  'were  prior 
mortgages  which  he  had  procured 
to  be  canceled  of  record  by  false  dis- 
charges. 

The  .  case  differs  from  cases 
brought  by  receivers  in  the  interest 
of  creditors  or  stockholders,  of 
which  Williams  v.  McKay,  40  N.  J. 
Eq.  189,  53  Am.  Rep.  775,  46  N.  J. 
Eq.  25,  18  Atl.  824,  is  the  leading 
instance.  It  differs  also  from  cas^ 
brought  by  stockholders  suin^  in 
their  own  right  (Gerhard  v.  Welsh, 
80  N.  J.  Eq.  203,  82  Atl.  871),  and 
from  cases  where  there  was  habit- 
ual neglect  of  duty^  and  tiie  loss 
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might  have  been  prevented  by  prop- 
er attention ;  and  from  cases  where 
the  loan  on  its  face  was  illegal  or 
forbidden  by  the  by-laws.  The 
present  case  is  more  like  Citizens' 
Bldg.  Loan  &  Sav.  Asso.  v.  Coriell^ 
34  N.  J.  Eq.  383.  There  the  defend- 
ant  was  held  liable  for  losses  on 
loans  made  on  personal  security, 
which  on  their  face  were  in  viola- 
tion of  a  by-law,  but  not  liable  for 
loss  due  to  a  defective  acknowl- 
edgment of  a  mortgage,  because,  as 
the  chancellor  held,  the  directors 
properly  relied  on  the  knowledg:e 
and  attention  of  the  solicitor  for  the 
legality  of  the  mortgages.  In  the 
present  case,  the  proximate  cause  of 
the  loss  was  the  fraud  of  the  solicit- 
or; the  complainant  is  seeking  to 
hold  the  defendant  for  the  fraud  of 
its  own  agent,  who  either  paid  the 
money  to  the  mortgagors  improper- 
ly and  without  seeing  to  it  that 
prior  liens  were  lawfully  discharged, 
3r  more  probably  embezzled  that 
money  himself.  To  sustain  the  com- 
plainant's claim,  reliance  is  had  up- 
3n  the  fact  that  the  defendant,  as 
>ne  of  the  executors  of  an  estate, 
leld  a  prior  mortgage  on  each  prop- 
erty. The  real  question,  therefore, 
s  whether  the  defendant  was  under 
my  duty  to  the  complainant  to  give 
ictual  notice  of  the  existence  of  the 
nortgages  held  by  the  estate.  Mort- 
gages on  two  properties  are  in- 
volved, one  of  which  may  be  called 
he  Aschenbach  East  Orange  mort- 
rage,  and  the  other  the  Sims  South 
)range  mortgage. 

The  Aschenbach  mortgage  was  on 
»  city  lot  on  North  Eighteenth 
treet.  East  Orange,  described  by 
netes  and  bounds  referring  to  the 
treet  lines  as  the  only  monument; 
he  number  of  the  section  and  lot  on 

land  company's  map  is  also  stated, 
liere  are  no  other  identifying 
larks.  The  prior  mortgage  held  by 
tie  estate  of  which  defendant  was 
n  executor  was  given  by  William 
[.  Daly.  It  is  not  shown  that  the 
efendant  had  an3rthlng  to  do  with 
lakinfiT  the  Aschenbach  loan;  the 
ppraisement  was  made  by  a  com- 
dttee  of  which  the  defendant  was 


not  a  member.  It  is  not  claimed 
that  he  had  any  actual  knowledge  of 
what  property  was  covered  by  the 
Aschenbach  mortgage,  but  it  is 
sought  to  hold  him  on  the  theory 
that  he  was  negligent  in  failing  to 
discover  that  a  mortgage  given  by 
Aschenbach  was  on  the  same  prop- 
erty on  which  the  estate  held  a  prior 
mortgage  given  by  Daly.  As  there 
was  no  similarity  in  the  names  of 
the  two  mortgagors,  he  can  only  be 
held  in  case  we  are  prepared  to  say 
that  he  ought  to  have  examined 
the  description  in  the  Aschenbach 
mortgage  and  recalled  that  it  was 
the  same  description  as  in  the  Daly 
mortgage. 

Cases  might  arise  where  a  direc- 
tor of  a  building  and  loan  associa- 
tion should  be  held  even  to  so 
stringent  a  liability.  It  would  de- 
pend on  the  circumstances  of  each 
case.  Here  the  defendant  as  exec- 
utor held  many  mortgages;  in  the 
course  of  his  business  he  examined 
many  properties ;  the  description  in 
the  Aschenbach  mortgage  contained 
nothing  to  excite  attention ;  it  must 
have  differed  little  from  the  descrip- 
tion of  adjoining  lots ;  the  defendant 
knew  his  mortgages  by  street  num- 
bers and  not  by  numbers  on  a  land 
company  map.  The  name  of  the 
mortgagor  was  different.  Above  all 
that,  the  Aschenbach  mortgage  was 
accompanied  by  a  regular  abstract 
of  title  in  which  the  Daly  mortgage 
was  not  mentioned,  and  a  certificate 
by  the  complainant's  solicitor,  then 
a  lawyer  in  good  standing,  that  the 
Aschenbach  mortgage  was  a  first 
and  valid  lien.  We  think  that  the 
most  that  could  be 

required  of  defend-  f^^^l^lTnSo^S^. 
ant  by  way  of  care,  tion-duty  of 

•  director  in 

upon  an  examma-  paMinir  loan. 
tion  of  the  affairs 
of  the  association  would  be  to 
ascertain  that  the  usual  papers, 
bond,  mortgage,  insurance  policy, 
and  abstract  were  in  hand,  and  that 
the  solicitor  had  certified,  as  he  had. 
In  most  cases  this  would  be  more 
satisfactory  even  than  an  actual 
reading  of  the  mortgage. 

But  even  if  the  defendant  could 
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be  found  guilty  of  negligence  in  this 
respect,  there  would  still  remain  an 
insuperable  difficulty  in  the  com* 
plainant's  way.  It  is  not  claimed 
that  the  defendant  should  have  been 
present  when  the  mortgage  was 
executed  and  the  money  paid.  As 
business  is  done,  that  would  be  ob- 
viously impracticable.  The  direct- 
ors had  the  right  to  pursue  the  usual 
business  custom  and  trust  the  solic- 
itor to  close  the  loan  and  record  the 
mortgage;  in  fact,  such  were  the 
solicitor's  duties  under  the  by-laws. 
He  alone  could  properly  attend  to 
paying  off  prior  encumbrances  and 
making  sure  that  complainant's 
mortgage  was  a  first  lien.  The  loss 
did  not  come  until  the  solicitor 
turned  aside  the  money  from  its 
proper  destination, — ^the  satisfac- 
tion of  the  first  mortgage, — and 
either  wrongfully  paid  it  to  Aschen- 
bach  or  embezzled  it  himself. 

When  the  money  was  thus  turned 
aside,  the  association  had  already 
suffered  the  loss  without  the  defend- 
ant having  had  any  opportunity  to 
prevent  it.  He  might,  indeed,  have 
subsequently  made  an  examination 
and  discovered  that  the  mortgage 
was  not  a  first  lien,  but  there  is 
nothing  in  the  case  to  show  that 
this  discovery  could,  have  made  it 
possible  for' the  complainant  to  pre^ 
vent  the  loss.  The  solicitor  could 
hardly  have  been  solvent;  his  dis- 
honesty speaks  loud  to  the  con- 
trary; at  any  rate,  in  the  absence 
of  evidence,  we  cannot  find  that  he 
was  solvent. 

As  to  Aschenbach,  no  suggestion 
is  made  that  recovery  could  ever 
have  been  had  of  him.  If  it  could, 
complainant  ought  not  to  seek  it  of 
defendant.  The  result  is  that  if  we 
could  find  negligence  on  the  part  of 
the  defendant,  it  necessarily  came 
too  late  to  be  the  cause  of  com- 
plainant's loss,  and 
Si'iS?e*of'di?^ct.  the    decree     below 

iYen*:ii?.bfmy!      ^as  wrong     This  is 

not  a  punitive  pro- 
ceeding, but  an  attempt  to  recover 
actual  damages  caused  by  defend- 
ant's negligence. 

The  facts  as  to  the   Sims  South 


Orange  property  are  somewhat 
more  complicated.  The  property 
belonged,  in  1909,  to  Roland  D. 
Crocker,  who  was  the  solicitor  of 
the  complainant.  He  conveyed  to 
Mabel  Daly,  by  deed  dated  October 
1,  acknowledged  October  11,  and  re- 
corded October  19,  1909.  Mabel 
Daly  and  her  husband,  William  H. 
Daly,  mortgaged  to  the  defendant 
and  his  coexecutor  October  11, 1909, 
by  a  mortgage  dated  and  acknowl- 
edged on  that  day  and  recorded  Oc- 
tober 21,  1909.  The  property  was 
then  reconveyed  by  the  Dalys  to 
Crocker  by  a  deed  dated  October  11, 
acknowledged  November  19,  and  re- 
corded November  20,  1909,  and  the 
title  remained  in  Crocker  until  as 
late  as  April  1,  1913,  when  he  con- 
veyed it  to  Sims.  On  October  10, 
1912,  Louis  Wagner  applied  to  the 
complainant  for  a  loan  on  this  prop- 
erty, which  then  belonged  to  Crock- 
er, subject  to  the  defendant's  mort- 
gage. The  defendant  and  two  others 
were  appointed  a  committee  to 
appraise  the  property.  The  defend- 
ant alone  did  so.  Thereupon  the  di- 
rectors ordered  that  the  committee 
be  continued,  and  report  to  the  offi- 
cers who  were  given  power  to  grant 
the  loan  if  a  satisfactory  report  was 
made;  and  later,  the  officers  were 
empowered  to  grant  such  amount  as 
should  be  unanimously  recommend- 
ed by  the  committee.  The  defendant 
never  formally  joined  with  his  fel- 
low committeemen  in  recommend- 
ing a  loan.  Wagner  never  owned 
the  property ;  and  proceedings  for  a 
loan  to  him  were  dropped.  It  seems 
probable  that  both  Wagner  and 
Sims  were  merely  tools  of  Crocker. 
On  April  25, 1913,  the  complainant's 
minutes  recite  that  Wagner  had 
sold  the  property  to  Sims  (which 
was  untrue) ,  that  all  of  the  commit- 
tee (including  the  defendant)  re- 
ported in  favor  of  a  loan  to  Sims 
(which  was  untrue,  as  far  as  the  de- 
fendant is  concerned) ;  it  was  then 
ordered  that  the  committee's  recom- 
mendation be  received  and  granted. 
The  defendant  was  not  present  at 
this  meeting.  He  never  actually  had 
to  do  with  the  loan  to  Sims.    The 
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be  paid,  and  it  would  serve  no  useful 
purpose,  and  would  no  doubt  be  re- 
garded by  his  fellow  directors  as  a 
foolish  intrusion  for  him  to  inform 
them  of  the  existence  of  a  mortgage 
of  which  the  law  charged  them  with 
constructive  notice.  Their  very 
proper  answer  to  him  would  be: 
"Our  solicitor  will  find  the  existing 
liens  when  he  examines  the  title, 
and  attend  to  their  satisfaction." 

The  prior  lien  would  have  been 
satisfied  in  the  ordinary  course; 
but  the  complainant's  solicitor,  in- 
stead of  taking  the  ordinary  course, 
undertook  to  satisfy  the  record  by  a 
forged  discharge.  The  defendant 
had  no  reason  to  anticipate  the  so- 
licitor's crime.  Until  the  check  had 
actually  been  cashed,  and  sufficient 
time  had  elapsed  for  Crocker  to  pay 
off  defendant's  mortgage  without 
his  in  fact  doing  so,  the  defendant 
might  properly  trust  that  the  com- 
plainant's own  solicitor  would  pro- 
tect his  client's  interests.  A  delay 
of  three  months  is  not  unusual  when 
prior  liens  have  to  be  satisfied. 
When  the  check  was  cashed  and  the 
money  misappropriated,  the  loss 
was  already  incurred,  as  in  the  case 
of  the  Aschenbach  mortgage.  Noth- 
ing that  the  defendant  could  do 
would  save  the  complainant  from 
the  loss.  If  there  had  been  proof 
that  by  prompt  action  the  money 
could  have  been  saved,  the  case 
would  be  different;  the  failure  to 
take  prompt  action  might  be  negli- 
gence of  the  defendant,  intervening 
between  Crocker's  act  and  the  final 
loss  to  complainant.  In  that  event, 
the  failure  to  act  promptly  might 
well  be  the  proxi- 
mate cause;  but  in  T;V"«i:?ci"* 
the  absence  of  such  tiom— consent  to 

.J  M-i       •      loan— proxiniate 

evidence,  the  proxi-  cause— itabiiity. 

mate  cause    is  the 

rascality  of  the  complainant's  own 

solicitor. 

The  decree  must  be  reversed  and 
the  record  remitted  in  order  that 
there  may  be  a  decree  dismissing 
the  bill.  The  defendant  is  entitled 
to  costs  in  both  courts. 


efi^ort  is  to  bind  him  by  the  acts  of 
the  others,  because  at  a  later  meet- 
ing on  May  23,  at  which  he  is  said 
to  have  been  present,  the  minutes 
of  the  meeting  of  April  26  are  said 
to  have  been  approved.  The  fact 
is  doubtful,  since  the  approval  of 
May  23  seems  on  its  face  to  relate 
to  a  special  meeting  of  April  30,  and 
not  to  the  regular  meeting  of  April 
25.  The  secretary,  however,  testi- 
fies that  the  approval  of  May  23 
covers  both  the  meetings,  April  25 
and  April  30.  The  defendant  de- 
nies that  he  ever  heard  the  resolu- 
tion of  April  25  read.  The  point  is 
of  some  importance,  since  it  is  all 
there  is  to  show  that  the  defendant 
knew  anything  about  a  Sims  loan. 
In  view  of  the  defendant's  denial, 
and  the  secretary's  admission  of  the 
careless  way  in  which  the  minutes 
were  kept,  we  think  the  complainant 
has  failed  to  sustain  the  burden  of 
proof.  This  question,  however, 
loses  much  of  its  importance  in  the 
view  we  take  of  the  case.  If  we  as- 
sume that  the  defendant  knew  that 
the  Sims  loan  was  to  be  on  the  same 
property  as  the  abandoned  Wagner 
loan,  and  that  he  ought  to  have  re- 
called that  the  estate  held  a  mort- 
gage given  by  Daly  on  the  same 
property,  that  would  not  charge  him 
with  knowledge  that  the  Sims  mort- 
gage would  be  a  second  mortgage. 
The  amount  proposed  to  be  loaned 
was  $1,600  more  than  the  mortgage 
held  by  him  and  his  coexecutor.  He 
had  the  right  to  assume  that  his 
mortgage  would  be  paid  out  of  the 
money  loaned  by  the  association  on 
the  new  mortgage.  He  must  assume 
that,  if  he  believed  that  Crocker,  the 
solicitor,  was  an  honest  man;  the 
complainant  itself  so  held  Crocker 
out  by  making  him  its  solicitor.  If 
we  assume  that  the  defendant  knew 
all  the  facts  that  the  most  careful 
investigation  would  have  disclosed, 
he  knew  that,  although  the  loan  had 
been  authorized  in  April,  the  check 
had  not  been  cashed  until  July  10. 
Up  to  that  time  he  certainly  might 
anticipate  that  his  mortgage  would 

8  A.L«R>— "^7. 
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Duty  of  diractor  to  disdote  eutence  of  lien  or  claim  againtl  property  on  wUck 

corporation  or  attociation  lends  money. 


A  search  has  brought  to  light  no  de- 
cision other  than  that  in  the  reported 
case  (Four  Corners  Bldg.  &  L.  Asso. 
V.  SCHWARZWAELDER,  ante,  1053),  on 
the  question  of  the  duty  of  a  director 
to  disclose  the  existence  of  a  lien  or 
claim  against  the  property  on  which 
the  corporation  or  association  of 
which  he  is  a  director  lends  money. 

In  that  case  it  appeared  that  the 
plaintiff  association  sought  to  hold 
the  defendant,  one  of  its  directors,  on 
the  theory  that  he  was  negligent  in 
failing  to  discover  that  a  mortgage 
given  to  secure  a  loan  by  the  associa- 
tion was  on  the  same  property  on 
v/hich  an  estate,  of  which  the  defend- 
ant was  an  executor,  held  a  prior  mort- 
gage. It  appeared  that  the  defendant 
as  executor  held  many  mortgages; 
that  the  description  in  the  mortgage 
in  question  contained  nothing  to  ex- 
cite attention;  that  the  defendant 
knew  his  mortgages  by  street  num- 
bers, and  not  by  numbers  on  a  land 
company's  map;  and  that  the  name 
of  the  mortgagor  was  different.  In 
addition,  the  mortgage  in  question  was 
accompanied  by  a  regular  abstract  of 
title  in  which  the  mortgage  to  the  es- 
tate was  not  mentioned,  and  a  certif- 
icate by  the  complainant  association's 
solicitor,  then  a  lawyer  in  good  stand- 
ing, that  the  mortgage  in  question  was 
a  first  and  valid  lien.  The  court  holds 
that  the  most  that  could  be  required 
of  a  director  by  way  of  care,  on  an 
examination  of  the  affairs  of  a  build- 
ing and  loan  association  and  in  mak- 
ing a  loan  on  property,  would  be  to 
ascertain  that  the  usual  papers, — 
bond,  mortgage,  insurance  policy,  and 
abstract, — were  in  hand,  and  that  the 
association's  solicitor  had  certified 
that  the  loan  was  a  first  and  valid  lien ; 
that  the  directors  had  the  right  to 
pursue  the  usual  course  of  business, 
and  trust  the  solicitor  to  close  the  loan 
and  record  the  mortgage;  and  that  as 
the  loss  did  not  come  until  the  solic- 
itor turned  aside  the  money  from  its 


proper  destination,  the  loss  had  al- 
ready occurred  without  the   director 
having  had  any  opportunity  to  pre- 
vent it.    It  further  appeared  that  an 
application  was  made  for  a  loan  ob 
another  piece  of  property,  on  which 
the  defendant  as  executor  also  held  a 
mortgage,  and  he  examined  the  prop- 
erty as  one  of  a  committee  appointed 
to  appraise  it.    This  application  was 
dropped;  but,  subsequently,  the  min- 
utes of  the  association   recited  that 
the  person  making  the  application  had 
sold  the  property  to  another    (which 
was  untrue),  and  that  all  of  the  com- 
mittee had  reported  in  favor  of  a  loan 
to  the  purchaser  (which  was  untme 
so  far  as  the  defendant  was  concerned, 
he   not  having  been   present   at  the 
meeting).     The  court  holds  that,  as- 
suming that  the  defendant  knew  that 
this  loan  was  to  be  on  the  same  prop- 
erty as  the  abandoned  loan,  and  that 
he  ought  to  have  recalled  that  the  es- 
tate held  a  mortgage  on  the  same  prop- 
erty, this  would  not  charge  him  with 
knowledge  that  this  loan  would  be  a 
second  mortgage.    The  amount  beisf 
greater  than  that  of  the  mortgage  held 
by  him  and  his  coexecutor,    he  had 
the  right  to  assume  that  his  mortgage 
would  be  paid  out  of  the  money  loaned 
by  "the  association  on  the  ne^  mort- 
gage.   Also,  the  court  says  that,  since 
the   check   for  the  amount   was   not 
cashed  until  practically  three  months 
later,   up  to  that  time   he   certainly 
might   anticipate   that  his   mortgage 
would  be  paid,  and  that  it  would  have 
been  useless,  and  probably  woald  have 
been  regarded  as  a  foolish  intrusion, 
for  him  to  have  informed  his  fellow 
directors  of  the  existence  of  a  mort- 
gage of  which  the  law  charged  thess 
with    constructive    notice,    and    that 
when  the  check  had  been  cashed  and 
the  money  misappropriated,  tiie  lo» 
had  already  been  incurred. 

The  decision  in  Toledo  Sav.  Bank  v. 
Johnston  (1895)  94  Iowa,  212,  62  N. 
W.  748,  is  of  interest  in  this  connec- 
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tion,  SiS  passing  on  the  duty  of  a  direc- 
tor to  advise  his  associates  of  claims 
against  a  firm  to  which  they  were 
lending  money.  In  this  case  it  ap- 
peared that  the  defendant  had  for 
many  years  been  a  director  of  the 
plaintiff  bank,  and  a  member  of  its  in- 
vestment committee,  it  being  his  duty, 
as  such,  to  examine  the  loans  made  by 
the  bank,  and  report  to  the  other 
directors  on  the  propriety  and  safety 
thereof.  While  acting  in  this  capac- 
ity, he  sold  a  general  stock  of  mer- 
chandise owned  by  him  to  a  firm  com- 
posed of  his  brother  and  another, 
wholly  on  time,  the  firm  executing  its 
notes  to  the  defendant  for  the  pur- 
chase price,  which  was  secured  by  a 
mortgage  on  the  entire  stock  of  goods, 
and  all  additions  thereto.  This  chat- 
tel mortgage  was  never  recorded,  nor 
its  existence  disclosed  to  others.  Sub- 
sequently, a  new  firm  was  organized, 
composed  of  the  defendant's  two 
brothers,  but  which  was  never  re- 
sponsible for  its  debts.  This  firm 
made  large  overdrafts  on  the  bank 
from  time  to  time,  which  were  merged 
into  notes,  often  renewed,  and,  at  the 
time  it  quit  doing  business,  was  in- 
debted to  the  plaintiff  bank  in  the  sum 
of  more  than  $4,500.  The  defendant 
Mras  aware  at  all  times  of  these  trans- 
sictions  with  the  bank,  and  frequently, 
[n  his  ofScial  capacity  as  director  and 
inember  of  the  committee  aforesaid, 
approved  of  the  loans  made;  but  he 
lever  at  any  time  disclosed  to  the 
3ank,  or  to  any  of  its  officers,  the  fact 
;hat  the  firm  was  indebted  to  him  for 
;he  full  value  of  their  stock,  or  that 
le  held  a  mortgage  thereon  to  secure 
;he  purchase  price.  On  the  contrary, 
le  allowed  the  firm  to  appear  to  the 
>ank  and  its  officers  as  solvent  and  re- 
sponsible, by  reason  of  being  appar- 
ently full  and  absolute  owners  of  the 
itock  of  merchandise,  free  and  clear 
pf  all  liens.  Later,  the  defendant  took 
u  new  mortgage  on  the  stock  of  goods 
o  secure  the  purchase  price  thereof, 
►ut  this  he  withheld  from  the  record, 
nd  concealed  from  the  bank,  but, 
earning  that  suit  was  to  be  com- 
menced by  the  bank  to  collect  the 
mount  owing  it  from  the  firm;  the 
Lefendant  placed  his  chattel  mortgage 


on  record  the  day  before  it  was  insti- 
tuted, and  afterward,  by  virtue  of  an 
arrangement  between  himself  and  his 
brothers,  took  the  whole  stock  in  sat- 
isfaction of  his  claim,  and  delivered 
up  and  canceled  the  notes  he  held 
against  the  firm.  The  bank  attached 
the  stock  of  goods,  caused  it  to  be  sold 
as  perishable  property,  and  applied 
the  proceeds,  less  costs,  on  its  claim 
against  the  firm,  there  still  remaining 
due  the  bank,  after  making  this  credit, 
the  sum  of  about  $1,300.  The  court 
afiirmed  a  decree  declaring  that  the 
stock  of  goods  was  subject  to  the 
bank's  attachment;  that  the  defend- 
ant's chattel  mortgage  was  fraudulent 
and  void,  as  against  it;  that  the  de- 
fendant w.as  enjoined  from  asserting 
his  mortgage  against  plaintiff,  or  from 
bringing  an  action  at  law  against  it, — 
also  granting  an  accounting  and  a  per- 
sonal judgment  against  the  defendant 
for  the  balance  due  it  from  the  firm, 
which  it  alleged  it  had  lost  through 
the  negligence,  fraud,  and  breach  of 
duty  and  of  trust  of  the  defendant. 
The  court  said:  "But  little  is  said 
in  argument  upon  the  real  merits  of 
the  case.  Indeed,  we  doubt  if  much 
could  be  said  in  justification  of  de- 
fendant's conduct.  He,  as  a  director 
in  the  plaintiff  bank  and  as  a  member 
of  its  investment  committee,  was  in 
duty  bound  to  exercise  the  most  scru- 
pulous good  faith  and  perfect  hon- 
esty, and  at  least  the  same  degree  of 
care  and  prudence  which  is  generally 
exercised  by  business  men  in  the  man- 
agement of  their  own  affairs.  By  vol- 
untarily assuming  these  relations,  he 
invited  confidence,  assumed  to  possess 
the  requisite  skill  and  knowledge 
needed  in  the  conduct  of  the  business, 
and  impliedly  represented  that  he 
would  bring  them  to  bear  in  the  dis- 
charge of  his  duties.  He,  among  oth- 
ers, invited  depositors  to  confide  to 
it  their  savings,  and  undertook  to 
carefully,  prudently,  and  honestly 
loan  them  in  such  manner  that  they 
would  not  be  lost.  It  was  his  duty, 
as  a  member  of  the  investment  com- 
mittee, to  advise  his  associates  of  any 
and  every  thing  known  to  him  affect- 
ing the  financial  condition  and  situa- 
tion of  proposed  borrowers,  and  this 
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without  being  asked.  He  impliedly 
contracted  to  give  this  information. 
That  he  did  not  do  so  he  concedes,  and 
his  excuse  is,  first,  that  he  was  not 
asked  about  the  financial  condition 
of  W.  S.  Johnston  A  Company,  and, 
second,  that  the  officers  of  the  bank 
knew  of  the  condition  of  the  firm,  or 
that  he  was  justified  in  believing  they 
did  know.  The  first  is  no  excuse  what- 
ever. Defendant  owed  an  active  duty 
to  the  bank,  its  stockholders,  and  de- 
positors, which  he  did  not  discharge, 
and  cannot  shield  himself  by  saying 
no  one  asked  for  the  information  he 
possessed.  The  second'  is  not  sus- 
tained by  the  evidence.  The  other 
officers  did  not  know  of  the  exact  fi- 
nancial condition  of  the  firm.  They 
had  the  right  to  assume,  as  there  were 
no  encumbrances  of  record  against  the 
stock  owned  by  the  firm  of  Johnston  & 
Company,  that  the  goods  were  clear, 
and  that  the  bank  stood  on  an  equal 
footing  with  other  creditors.     They 


had  the  right,  also,  to  assume  that 
none  of  liieir  own  directory  would  at- 
tempt to  enforce  his  private  claims 
upon  the  stock,  to  the  prejudice  of  the 
bank  and  its  interests.  It  may  be  that 
these  officers,  or  some  of  them,  knew 
that  the  firm  did  not  have  much  mon- 
ey when  it  commenced  business,  but 
they  did  not  know  that  it  owed  one  of 
the  directors  for  the  entire  stock. 
They  did  not  know  that  but  little,  if 
any,  of  this  indebtedness  to  defend- 
ant had  been  paid;  and  they  had  the 
right  to  assume  that,  if  the  firm  was 
not  doing  a  successful  business,  de- 
fendant would  inform  them  of  this 
fact.  They  might  reasonably  assume, 
had  they  known  of  this  indebtedness 
to  defendant  for  the  stock,  that  it  was 
being  extinguished  from  time  to  time, 
and  could  rely  upon  defendant's  in- 
forming them  if  such  were  not  the 
fact.  We  think  the  decree  in  this  case 
is  a  just  and  equitable  one." 

H.  D.  B. 


W.  K.  STODDART,  Respt., 

V, 

JOHN  GOLDEN  et  al.,  Appts. 

Calif amia  Supreme  Court  (Dept,  No.  2)  -^February  8,  1919. 

(—  Cal.  — ,  178  Pac.  707.) 

Contract  —  construction  —  punctuation. 

1.  Punctuation  is  always  subordinate  to  the  text  in  the  construction  of 
a  contract,  and  is  never  allowed  to  control  its  meaning. 
[See  note  on  this  question  beginning  on  page  10$2.] 


Interest  —  construction  of  note  — 
when  payable. 

2.  The  second  and  third  instalments 
bear  interest  at  the  prescribed  rate 
under  a  note  promising  to  pay  $7,200 
as  follows:  The  sum  of  $1,000  on  or 
before  a  specified  date,  with  interest 
at  the  rate  of  7  per  cent  per  annum, 
payable  at  maturity;  the  sum  of  $2,000 
on  or  before  one  year;  the  sum  of 
$2,000  on  or  before  two  years;  the 
sum  of  $2,200  on  or  before  three  years 
with  interest  at  the  rate  of  7  per  cent 
per  annum,  payable  semiannually. 

[See  15  R.  C.  L.  25.] 


Contract  —  construction  —  choice. 

3.  Where  one  construction  would 
make  a  contract  unusual  and  extraor- 
dinary, and  another  construction, 
equally  consistent  with  the  language 
employed,  would  make  it  reasonable, 
fair,  and  just»  the  latter  construction 
will  prevail. 

[See  6  R.  C.  L.  841.] 

Costs  —  allowance  of  damages  — 
frivolous  appeal. 

4.  Damages  may  be  allowed  for  the 
taking  of  a  frivolous  appeaL 

[See  7  R.  C.  L.  804.] 


STODDART  v.  GOLDEN.  1061 

(—  Cal.  — ,  178  Pac.  707,) 

Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for 
Imperial  County  in  favor  of  plaintiff  in  an  action  brought  to  foreclose 
a  mortgage  given  to  secure  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Eshleman  &  Swing  for  ap-     present    standard.      This    note    is 


pellants. 
Messrs.  IT.  F.  Lewis  and  ConUing 

6  Brown,  for  respondent: 
Punctuation  is  no  part  of  the  Eng- 
lish language. 

Holmes  v.  Phenix  Ins.  Co.  47  L.RA. 
308,  39  C.  C.  A.  45,  98  Fed.  240. 

The  contract  is  to  be  interpreted 
against  the  promisor. 

Lassing  v.  James,  107  Cal.  348,  40 
Pac.  534;  Keith  v.  Electrical  En- 
gineering Co.  136  Cal.  178,  68  Pac. 
598;  Union  Oil  Co;  v.  Stewart,  158  Cal. 
154,  110  Pac.  318,  Ann.  Gas.  1912A, 
567 ;  Metzler  v.  Thye,  163  Cal.  97,  124 
Pac.  721. 

Lennon,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  action  to  foreclose  a 
mortgage  securing  a  promissory 
note  in  words  and  figures  as  follows : 

Redlands,  Cal.,  August  15,  1912. 
$7,200. 

In  instalments,  for  value  received, 
we,  or  either  of  us,  promise  to  pay 
to  W.  K.  Stoddart,  or  order,  the  sum 
of  seventy-two  hundred  dollars 
(;7,200),  payable  as  follows:  The 
sum  of  $1,000  oh  or  before  October 
27, 1912,  with  interest  at  the  rate  of 

7  per  cent  per  annum,  payable  at 
maturity;  the  sum  of  $2,000  on  or 
before  one  year;  the  sum  of  $2,000 
on  or  before  two  years ;  the  sum  of 
$2,200  on  or  before  three  years, 
with  interest  at  the  rate  of  7  per 
cent  per  annum,  payable  semiannu- 
ally. Should  the  interest  not  be  so 
paid  it.  shall  become  a  part  of  the 
principal  and  thereafter  bear  like 
interest  as  the  principal.  Should 
default  be  made  in  the  payment  of 
any  instalment  of  interest  when  due, 
or  in  any  instalment  of  the  principal 
when  due,  then  the  whole  sum  of 
principal  and  interest  shall  become 
immediately  due  and  payable  at  the 
option  of  the  holder  of  this  note. 
Principal  and  interest  payable  in 
gold  coin  of  the  United  States  of  the 


secured  by  niortgage  of  even  date. 

John  Golden. 
Anna  Golden. 

The  appeal  is  from  a  judgment  in 
plaintiff's  favor  and  comes  here  on 
the  judgment  roll  alone.  The  court 
in  its  judgment  allowed  interest  on 
the  entire  sum,  which  is  assigned  as 
error.  It  is  contended  by  counsel 
for  appellants  that  the  second  and 
third  instalmente  mentioned  in  said 
note  were  not  to  bear  any  interest. 
Respondent  contends  that  each  of 
said  instalments  bears  interest  from 
the  date  of  the  note  at  the  rate  of  7 
per  cent  per  annum,  payable  semi- 
annually. 

Although  the  note  is  awkwardly 
drawn,  its  sense  in  all  respects  is 
easy  to  determine.  It  is  divided  in- 
to four  instalmente,  the  first  one  be- 
ing for  $1,000,  which  fell  due  with- 
in a  period  of  six  months  from  the 
date  of  the  note,  and  the  interest  at 
7  per  cent  per  annum  is  provided  to 
be  paid  at  the  maturity  of  this  in- 
stalment, which  makes  it  apparent 
why  interest  was  mentioned  in  con- 
nection with  this  instelment  sepa- 
rately. The  three  other  instalments, 
payable  in  one,  two,  or  three  years, 
naturally  group  themselves  as  the 
part  of  the  loan  for  which  interest 
was  to  be  paid  at  the  rate  of  7  per 
cent  per  annum,  payable  semiannu- 
ally. If,  instead  of  the  semicolons 
used  in  the  note,  commas  had  been 
used,  we  think  there  could  not  have 
been  a  suggestion  that  any  of  the 
instalments  were  to  run  without  in- 
terest, or,  if  the  first  semicolon  had 
been  used,  and,  in  place  of  the  seC'^ 
ond  and  third  semicolons,  commas, 
then  we  think  no  suggestion  of  the 
kind  could  be  made.  Aside  from  the 
mere  matter  of  punctuation,  there 
is  not  a  circumstence  suggested  why 
the  second  and  third  instalmente 
should  not  bear  interest.    Punctua- 
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tion,  at  best  a  most  fallible  guide,  is 
^    ^     ^  always  subordinate 

Contract—  1       /iT        ''™*'*^*""Y^ 

constmctton—         tO    tlie    tCXt,    ailCl    IS 
pnnctuatlon.  ^^^^^       aUoWed       tO 

control  its  meaning.  Holmes  v. 
Phenix  Ins.  Co.  47  L.R.A.  308,  39  C. 
C.  A.  45,  98  Fed.  240.  It  would  be 
doing  violence  to  accepted  rules  of 
construction  to  uphold  the  conten- 
tion that  the  parties  by  their  agree- 
ment manifestly  in- 
tended to  exclude 
the  instalments  in 
question  from  the  payment  of  inter- 
est, and  intended  that  only  the  first 
and  fourth  instalments  should  bear 
interest. 

A  principle  of  construction  well 
settled  is  that  where  one  construc- 
tion would  make  a  contract  unusual 
and  extraordinary,  and  another  con- 


interests 

conatrnctton  of 
note— nrlien 
payable. 


struction,   equally  consistent  with 
the  language  employed,  would  make 

it  reasonable,  fair,  contract- 
and  just,  the  latter  coajtmction- 
construction     must  ®  ®  **' 
prevail.   Stein  v.  Archibald,  151  Cal. 
220,  90  Pac.  586. 

The  appeal  is  frivolous  to  the 
point  of  precluding  the  possibility 
of  its  having  been  taken  in  good 
faith,  or  for  any  purpose  save  to 
delay  the  satisfaction  of  the  judg- 
ment, and  therefore,  in  addition  to 
affirming  the  judg- 
ment,  it  is  ordered  ^'dll^^tr^** 
that    the    plaintiff  J^Ji^*^""  ""^" 
have    and    recover 
from  the  defendants  the  sum  of  $100 
damages  because  of  the  appeal. 

The  judgment  is  affirmed. 

We  concur :   Wilbur,  J. ;  Melvin,  J. 


ANNOTATION. 
Pimctaatkm  as  affecting  construction  of  contract. 


I.  Introductory,  1062. 
II.  Punctuation  as  controUing  construc- 
tion, 1062. 
m.  Punctuation  as  aid  to  congtmction, 

1067. 
IV.  Insertion  of  punctuation,  1068. 

/.  Introductory. 

The  present  note  includes  the  effect 
of  punctuation  on  the  construction  of 
contracts  and  deeds.  Standard  forms 
being  required  by  statute,  the  effect 
of  punctuation  on  the  construction  of 
insurance  policies  has  been  excluded, 
excepting  in  those  cases  where  no 
resort  was  had  in  the  decision  to  the 
statute  standardizing  the  policy. 

//.  Punctuation  as  controlling  construe^ 

tion. 

Punctuation  or  the  absence  of  punc- 
tuation in  a  contract  or  deed  is  ineffec- 
tive to  control  its  construction,  as 
against  the  plain  meaning  of  the  lan- 
guage of  the  instrument. 

United  States. — ^Holmes  v.  Phenix 
Ins.  Co.  (1899)  47  L.R.A.  308,  39  C.  C. 
A.  45,  98  Fed.  240. 

Illinois.— Osbom  v.  Farwell  (1877) 
87  111.  89,  29  Am.  Rep.  47;  Wilson  v. 
Wilson  (1915)  268  111.  270,  109  N.  E. 


86;  Hawes  v.  Sternheim  (1894)  57  111. 
App.  126,  affirmed  in  (1895)  156  HI. 
341,  40  N.  E.  947. 

Indiana. — Elsey  v.  Fidelity  &  C.  C!o. 
(1915)  —  Ind.  — ,  109  N.  E.  413. 

Kentucky. — Spicer  v.  Spicer  (1917) 
177  Ky.  400,  197  S.  W.  959. 

Maine. — People's  Nat.  Bank  v,  Nick- 
erson  (1911)  108  Me.  341,  80  Atl.  849. 

Maryland. — Olivet  v.  Whitworth 
(1896)   82  Md.  258,  33  Atl.  723. 

Massachusetts* — Perry  v.  J.  L.  Mott 
Iron  Works  Co.  (1911)  207  Mass.  501, 
93  N.  E.  798. 

MichigaiL — ^Thatcher  v.  St.  An- 
drew's Church   (1877)   87  Mich.  254. 

Nebraska. — ^Rice  ▼.  Lincoln  &  N.  W. 
R.  Co.  (1911)  88  Neb.  307,  129  N.  W. 
425. 

North  Carolina. — ^Bunn  ▼.  Wells 
(1886)  94  N.  C.  67. 

Pennsylvania*  —  White  v.  Smith 
(1859)  33  Pa.  186,  75  Am.  Dec.  589; 
Abbott's  Estate  (1901)  198  Pa.  493, 
48  Atl.  435. 

Virginia.  —  Johnson  v.  McCoy 
(1911)  112  Va.  580,  72  S.  E.  123. 

Washington. — Skamania  Boom  Co. 
V.  Youmans  (1911)  64  Wash.  94,  116 
Pac.  645. 
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West  Virgiiiia. — O'Brien  v.  Brice 
(1883)   21  W.  Va,  704. 

Thus,  in  Holmes  v.  Phenix  Ins.  Co. 
(Fed.)  supra,  it  was  said:  ''Punctua- 
tion is  no  part  of  the  English  language. 
The  Supreme  Court  says  that  it  'is  a 
most  fallible  guide  by  which  to  inter- 
pret a  writing.'  Ewing  v.  Burnet 
(1837)  11  Pet  (U.  S.)  41,  64,  9  L.  ed. 
624,  630.  The  Century  Dictionary  tells 
us,  what  is  common  knowledge,  that 
'there  is  still  much  uncertainty  and 
arbitrariness  in  punctuation.'  It  is  al- 
ways subordinate  to  the  text,  and  is 
never  allowed  to  control  its  meaning." 

In  Elsey  v.  Fidelity  &  C.  Co.  (Ind.) 
supra,  it  was  said :  "The  rules  of  punc- 
tuation are  not  absolutely  fixed  and 
inflexible,  and  all  persons  do  not  fol- 
low such  rules  as  are  established." 

In  Abbott's  Estate  (Fa.)  supra,  the 
court  said:  "Punctuation  is  an  uncer- 
tain aid  in  the  interpretation  of  writ- 
ten instruments,  and  is  to  be  resorted 
to  only  when  other  means  fail." 

In  Holmes  v.  Phenix  Ins.  Co.  (Fed.) 
supra,  it  appeared  that,  in  an  action 
on  an  insurance  policy,  the  insured 
contended  that  two  members  of  a 
clause  were  merely  separated  by  a 
comma,  and  that  the  clause,  "unless 
other  damages  occur,"  related  as  well 
to  the  first  member  of  the  clause  as  to 
the  second.  The  clause  was  as  fol- 
lows :  "This  company  will  not  be  lia- 
ble for  any  loss  or  damage  that  may 
occur  from  hail  or  lightning,  directly 
or  indirectly,  or  by  the  blowing  of 
chimneys,  loose  clapboards,  weather 
vanes,  and  shingles,  unless  other  dam- 
age occur."  The  court  held,  however, 
that  the  words,  not  the  punctuation, 
were  the  controlling  feature  of  the 
construction  of  a  contract,  saying: 
"But  it  is  said  that  in  the  policy  the 
two  members  of  this  clause  are  di- 
vided by  a  comma  only,  and  stress  is 
laid  upon  this  fact.  But  in  a  contract 
the  words,  and  not  the  punctuation, 
are  the  controlling  guide  in  its  con- 
struction." 

In  Wilson  v.  Wilson  (1915)  268  IVL 
270,  109  N.  E.  86,  it  appeared  that  in 
a  deed  the  following  clause  was  used: 
''But  if  said  John  Wilson  and  Julia 
Wilson,  his  wife,  should  die  intestate 
(with  no  children),  the  above,"  etc. 


The  scrivener  who  drew  up  the  deed 
testified  that  he  understood  that  the 
words,  "intestate"  and  "with  no  chil- 
dren," were  synonymous,  and  that  was 
why  the  words,  "with  no  children," 
were  parenthesized.  The  court  held, 
however,  that  punctuation  was  inef- 
fectual to  change  the  apparent  mean- 
ing of  the  instrument,  saying:  "The 
punctuation  in  this  instrument  will 
not  be  permitted  to  change  the  mean- 
ing, if,  reading  the  instrument  alto- 
gether, the  meaning  is  clear." 

In  Osbom  v.  Farwell  (1877)  87  IlL 
89,  29  Am.  Rep.  47,  the  following  para- 
graph in  a  lease  was  under  ^  con- 
struction: "If  said  Darling  shall  be 
required  by  the  United  States  govern- 
ment to  leave  and  vacate  said  prem- 
ises before  the  termination  of  this 
lease,  a  proportionate  allowance  of 
rent  shall  be  made  to  said  Darling  by 
said  Farwell  for  the  time  his  occu- 
pancy of  said  premises  shall  be 
abridged  from  such  cause.  And  in 
case  said  premises  shall  be  destroyed 
by  fire,  so  as  to  be  rendered  untenant- 
able, a  proportionate  allowance  of  rent 
shall  be  made  to  said  Darling  by  said 
Farwell  for  the  time  said  premises 
shall  thus  remain  untenantable;  and 
such  allowance  may  be  paid  by  said 
Farwell  in  said  lands  in  Dunklin  coun- 
ty, at  the  same  price  paid  by  Farwell, 
•  .  .  at  the  election  of  said  Far- 
well."  The  owner  of  the  building 
claimed  that  he  could  make  a  payment 
in  land  for  the  abridgment  of  the 
term,  while  the  lessee  claimed  pay- 
ment in  cash.  The  court  held  that, 
notwithstanding  the  period  at  the  end 
of  the  sentence,  "If  said  Darling^  etc. 
,  .  .  shall  be  abridged  from  such 
cause,"  the  landlord  was  to  make  the 
payment,  at  his  election,  in  land. 
The  court  said:  "Punctuation  in 
written  contracts  may  sometimes  shed 
light  upon  the  meaning  of  the  parties, 
but  it  must  never  be  allowed  to  over- 
turn what  seems  the  plain  meaning  of 
the  whole  contract." 

In  Elsey  v.  Fidelity  &  C.  Co.  (1915) 
—  Ind.  — ,  109  N.  E.  418,  the  action 
was  instituted  on  an  insurance  policy 
which  contained  the  following  clause : 
"Article  6.  Any  one  of  the  follow- 
ing, namely — sunstroke,  freezing,  hy- 
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drophobia,  asphyxiation  —  suffered 
through  accidental  means  (excluding 
suicide,  sane  or  insane,  or  any  attempt 
thereat,  sane  or  insane),  shall  be 
deemed  a  bodily  injury  within  the 
meaning  of  this  policy."  The  question 
became  material  whether  the  clause, 
"suffered  through  accidental  means," 
qualified  the  word  "sunstroke."  In 
arriving  at  the  conclusion  that  the 
clause  did  qualify  the  word,  the  court 
said  that,  while  the  punctuation  of  a 
contract  should  be  considered  in  the 
construction  thereof,  still  it  should 
not  be  a  controlling  element. 

In  Spicer  v.  Spicer  (1917)  177  Ky, 
400,  197  S.  W.  959,  an  action  for  the 
interpretation  of  a  deed,  the  court 
said  that,  although  the  deed  was  al- 
most wholly  lacking  in  punctuation, 
still  the  meaning  was  reasonably  clear. 

In  People's  Nat.  Bank  v.  Nickerson 
(1911)  108  Me.  341,  80  Atl.  849,  a 
sheriff's  deed  was  under  construction. 
The  court  stated  the  facts  and  its  con- 
clusion as  follows :  "The  language  of 
the  deed,  so  far  as  necessary  to  quote 
it,  is:  'Having  given  notice  in  writing 
of  the  time  and  place  of  sale  to  the 
judgment  debtors  in  the  execution 
hereinafter  mentioned  and  having  giv- 
en public  notice  of  the  time  and  place 
of  sale  by  posting  up  notifications 
thereof  in  a  public  place  in  the  town 
of  Pittsfield,  and  also  by  posting  up 
notices  thereof  in  one  public  place  in 
each  of  the  adjoining  towns  of  Palmy- 
ra and  Detroit  thirty  days  before  the 
time  of  sale.'  The  defendant  urges 
that  the  words,  'thirty  days,'  Are  ap- 
plicable only  to  the  notices  posted  in 
adjoining  towns,  and  not  to  the  notice 
given  to  the  debtors.  We  think  a  fair 
construction  requires  that  the  words 
should  be  applied  to  all  the  notices. 
It  was  obviously  so  meant,  and  it 
should  be  so  read.  The  comma  after 
the  word  'Pittsfield'  raises  the  only 
doubt.  But  punctuation,  or  the  want 
of  it,  is  not  decisive  in  the  construc- 
tion of  an  instrument,  or  a  statute 
even,  if  the  meaning  is  clear." 

In  Olivet  v.  Whitworth  (1896)  82 
Md.  258,  33  Atl.  728,  an  action  to  de- 
termine whether  the  heirs  of  the  tes- 
tatrix or  her  husband  were  entitled 
to  a  trust  fund,  the  court  said,  in  con- 


struing a  trust  deed :  "That  punctua- 
tion alone  is  not  necessarily  conclusive 
must  be  conceded,  as  it  is  well  known 
that  draftsmen  of  legal  instruments 
frequently  ignore  all  the  rules  on  that 
subject,  to  which  grammarians  and 
rhetoricians  attach  great  importance. 
The  most  learned  and  accomplished 
lawyers  oftentimes  pay  but  little  at- 
tention to  it  in  their  preparation  of 
legal  documents.  This  may  be  be- 
cause the  copyist  or  the  writer  to 
whom  the  paper  is  dictated  has  not 
followed  the  directions  or  intonations 
of  the  author,  or  it  may  be  because  it 
is  known  that  the  cases  are  few  that 
are  determined  by  punctuation,  or  for 
other  reasons.  But  when  there  is  an 
ambiguity  which  may  be  wholly  or 
partially  solved  by  it,  provided  the 
punctuation  itself  has  not  created 
the  ambiguity,  it  can  be  considered 
(Weatherly  v.  Mister  (1874)  39  Md. 
629;  Black  v.  Herring  (1894)  79  Md. 
149,  28  Atl.  1063),  but  it  can  never  be 
permitted  to  overturn  what  seems  the 
plain  meaning  of  the  whole  instru- 
ment." 

In  Thatcher  v.  St.  Andrew's  Church 
(1877)  37  Mich.  264,  an  action  of 
ejectment,  the  construction  of  a  trust 
deed  became  material.  After  grant- 
ing, bargaining,  selling,  conveying, 
and  describing  the  land,  the  grantor 
provided  as  follows:  "Together  with 
the  appurtenances;  and  does  also  bar- 
gain, sell,  assign,  and  transfer  to  said 
trustees  and  the  survivors  or  surviv- 
or, or  successors  of  them  as  such  trus- 
tees, all  my  household  goods  and  per- 
sonal property  of  any  and  every  kind, 
to  have,  hold,  use,  and  enjoy  the  same, 
and  lease  or  dispose  of  the  same,  or 
cause  the  same  to  be  used,  and  to 
receive  the  rents,  profits,  and  income 
thereof,  and  to  use  or  dispose  of  the 
same  on  trust,  and  for  the  uses  and 
purposes  following."  The  question 
arose  whether  the  clause,  "to  receive 
the  rents,  profits,  and  income  thereof," 
related  to  the  personalty  only  or  to 
both  the  personalty  and  the  realty. 
Holding  that  the  clause  related  to  both 
realty  and  personalty,  the  court  said: 
"Had  the  punctuation  in  this  deed 
been  different,  and  the  words,  'to  have, 
hold,  use,'  etc.,  been  introduced  as  the 
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commencement  of  a  new  sentence,  no 
reasonable  doubt  could  have  existed  as 
to  its  being  applicable  to  the  different 
kinds  of  property  which  preceded  it. 
It  is  laid  down  as  a  rule  in  reading 
and  construing  deeds  that  no  regard 
is  had  to  punctuation,  since  no  estate 
ought  to  depend  upon  the  insertion  or 
omission  of  a  comma  or  semicolon. 
And  although  stops  are  sometimes 
used,  they  are  not  regarded  in  the 
construction  or  meaning  of  the  in- 
strument." 

In  Rice  v.  Lincoln  &  N.  W.  R.  Co. 
(1911)  88  Neb.  307,  129  N.  W.  425, 
wherein  the  construction  of  an  option 
contract  was  involved,  the  court  said: 
''The  second  proposition  of  defendant 
on  this  point,  that  the  contract  should 
be  construed  to  limit  the  exercise  of 
the  option  to  the  time  of  the  construc- 
tion of  the  road,  we  think  is  right.  'We 
further  agree  that  said  company  may 
proceed  in  the  construction  of  said 
road  over  said  land,  and  we  will  sell 
to  the  said  railroad  company  such 
additional  right  of  way  as  they  may 
require  *at  the  rate  of  $60  per  acre, 
with  the  privilege  of  changing  any 
watercourse  necessary  in  the  con- 
struction of  said  road.'  By  the  first 
paragraph  of  the  contract  plaintiff 
agreed  to  convey  'the  right  of  way  for 
the  railroad  of  said  company.'  The 
company  was  to  'proceed  with  the  con- 
struction of  said  road  over  said  land/ 
and  might  need  for  that  purpose  'addi- 
tional right  of  way.'  The  evidence 
shows  that  orchard,  farm  buildings, 
and  other  valuable  improvements  are 
located  so  near  to  the  right  of  way 
that,  if  this  contract  should  be  con- 
strued to  mean  that  after  the  road 
was  completed  the  company  might 
take  such  part  of  the  farm  as  it  saw 
fit,  it  would  be  too  unconscionable  to 
be  enforced  in  a  court  of  equity. 
Punctuation  marks  in  a  contract  will 
not  be  allowed,  in  a  court  of  equity, 
to  give  the  contract  an  unconscionable 
and  inequitable  meaning.  If  this  con- 
tract were  written  with  the  clause, 
'with  the  privilege  of  changing  any 
watercourse  necessary,'  in  parenthe- 
ses, it  would  perhaps  be  patent  to  all 
that  the  words  following,  'in  the  con- 


struction of  said  road,'  limit  the 
words,  'as  they  may  require.'  The 
agreement  is  that,  if  the  company 
should  require  'additional  right  of 
way  ...  in  the  construction  of 
said  road,'  plaintiff  shall  convey  it  and 
be  paid  therefor  at  $60  per  acre.  The 
exercise  of  the  option,  then,  was  lim- 
ited to  the  two  years  in  which  the  con- 
struction was  to  be  completed,  and  the 
rule  against  perpetuities  is  not  vio- 
lated." 

In  Bunn  v.  Wells  (1886)  94  N.  C. 
67,  it  appeared  that  in  a  deed  the  ha- 
bendum was  separated  from  the  clause 
of  warranty  by  a  semicolon.  The  court 
held  that  the  use  of  the  semicolon  had 
no  effect  upon  the  construction  of  the 
deed,  saying:  "Some  importance  may 
be  attached  to  the  fact  that  the  haben- 
dum in  the  deed  for  our  constrtiction 
is  separated  from  the  clause  of  war- 
ranty by  a  semicolon,  but  that  can 
have  no  effect  in  controlling  the  con- 
struction, for  it  is  a  rule  in  reading 
and  construing  deeds  'that  no  regard 
is  had  to  punctuation,  since  no  estate 
ought  to  depend  upon  the  insertion  or 
omission  of  a  comma  or  semicolon, 
and,  although  stops  are  sometimes 
used,  they  are  not  regarded  in  the  con- 
struction or  meaning  of  the  instru- 
ment.' 3  Washb.  Real.  Prop.  848,  and 
cases  cited  in  the  note." 

In  White  v.  Smith  (1859)  83  Pa. 
186,  75  Am.  Dec.  589,  the  action  was 
on  the  following  contract  of  guaranty: 
"I  hereby  bind  myself  to  the  afore- 
said White  for  the  true  and  faithful 
performance  of  the  aforesaid  agree- 
ment on  the  part  of  the  aforesaid 
Smith  in  case  Smith  should  die  within 
the  three  years  I  agree  to  pay  up  to 
that  time  and  deliver  the  property  to 
White  as  above  stated.  Jonathan 
Smith  Elijah  Robinson."  It  was  con- 
tended that,  in  order  to  give  every 
part  of  the  writing  its  meaning,  a 
period  should  be  placed  after  "afore- 
said Smith"  and  before  "in."  The 
court  said :  "The  want  of  proper  punc- 
tuation is,  if  objectionable  at  all,  no 
more  allowable  in  vitiating  the  con- 
tract, or  in  destroying  its  effect,  than 
bad  grammar,  the  rule  against  which 
is  a  maxim  of  the  law.  To  allow  the 
contractor    to    punctuate    in    mitiori 
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sensu  of  his  own  words  would  be 
something  of  a  novelty.  I  think  no 
case  can  be  found  upon  which  the 
sense  of  a  contract  has  depended  upon 
the  absence  of  punctuation  marks — 
words  are  the  most  usual  evidence  of 
intent,  and,  formed  into  sentences,  are 
to  be  taken  to  express  the  meaning  of 
the  party  using  them.  Punctuation  may 
aid  in  ascertaining  the  true  reading 
of  a  production,  but  the  production 
may  be  read  and  interpreted  without 
such  aids*" 

In  Abbott's  ISstate  (1901)  198  Pa. 
493,  48  Atl.  435,  a  claim  was  presented 
against  the  estate  of  a  decedent  for  a 
balance  due  for  a  bond  and  mortgage. 
The  bond  contained  the  following  pro- 
vision: "It  is  hereby  agreed  that  any 
judgment  entered  by  virtue  of  this 
bond  shall  be  restricted  in  its  lien 
operation  and  effect  to  the  premises 
described  in  a  certain  mortgage  bear- 
ing even  date  herewith,  given  by  said 
obligors  to  the  obligee."  The  claim- 
ants contended  that  as  there  was  no 
comma  after  the  word  "lien"  it  should 
be  considered  as  an  adjective  qualify- 
ing the  nouns,  "operation"  and  "ef- 
fect," and  that  the  restriction  in  the 
bond  of  the  judgment  was  in  its  oper- 
ation and  effect  as  a  lien  only.  The 
court  held,  however,  that  punctuation 
could  not  be  resorted  to  to  give  words 
an  unusual  meaning. 

In  Skamania  Boom  Co.  v.  Youmans 
(1911)  64  Wash.  94,  116  Pac.  646,  it 
appeared  that  in  a  deed  of  conveyance 
the  following  reservation  was  made: 
"All  the  timber  on  the  above-described 
premises,  and  the  right  to  enter  into 
and  upon  the  same  for  the  purpose  of 
removing  said  timber,  and  the  con- 
struction and  maintenance  of  a  log- 
ging road  thereon  forever."  Through 
several  mesne  conveyances  the  de- 
fendants became  the  owners  of  the 
land,  and  cut  some  of  the  timber 
thereon.  In  an  action  for  damages 
the  defendants  contended  that  the 
word  "forever"  merely  applied  to  the 
maintenance  of  the  logging  road,  while 
the  plaintiff  contended  that  it  applied 
to  the  timber  as  well  as  the  road. 
The  court  held  that  punctuation  was 
of  little  aid  in  construing  a  deed,  say- 
ing:    "The  appellants  first  contend 


that  the  word  'forever*  in  the  resem- 
tion  clause  in  the  first  deed  refen 
only  to  the  construction  and  mainte- 
nance of  the  logging  road,  and  that 
the  respondent  had  only  a  reasonable 
time  in  which  to  remove  the  timber; 
whilst  the  respondent  insists  that  the 
word  'forever*  has  reference  to  both 
the  right  to  remove  the  timber  and  to 
construct  and  maintain  a  logging  roai 
The  appellants  argue  that  the  pone- 
tuation  in  the  reservation  clause  com- 
pels a  construction  in  their  favor. 
The  original  deed  is  not  before  us, 
but  assuming  that  the  certified  copy 
carries  the  punctuation  of  the  original 
deed,  we  do  not  think  that  the  reserva- 
tion clause  is  susceptible  of  the  co^ 
struction  contended  for  by  the  appel- 
lants. It  is  elementary  that  a  deed, 
like  any  other  written  instrument, 
will  be  read  as  an  entirety  for  the 
purpose  of  determining  its  true  mean- 
ing. The  punctuation  of  an  instra- 
ment  is  ordinarily  of  little  aid  in  con- 
struing it.  As  was  said  in  Ewing  v. 
Burnet  (1887)  11  Pet.  (D.  S,)  41. 9 
L.  ed.  624.  'Punctuation  is  a  most 
fallible  standard  by  which  to  inter- 
pret a  writing;  it  may  be  resorted  to, 
when  all  other  means  fail;  bat  the 
court  will  first  take  the  instrument  by 
its  four  corners  in  order  to  ascertaio 
its  true  meaning;  if  that  is  apparent 
on  judicially  inspecting  the  whole,  tiie 
punctuation  will  not  be  suffered  to 
change  it.' " 

But  in  Aylwin  v.  Robertson  (1904)  7 
Terr.  L.  B.  (Can.)  164,  an  action  to 
recover  possession  of  premises  leased 
for  a  certain  term  of  years,  under  a 
lease  also  containing  a  provision  fix- 
ing the  rental  to  be  paid  should  tbe 
lessee  continue  in  possession  after  the 
expiration  of  the  term,  it  appeared 
that  a  notice  of  three  months  to  qoit 
the  premises  was  required  by  the  lease. 
The  notitje  was  given  a  few  months 
after  the  lessee  was  let  into  posses- 
sion. The  question  became  material 
whether  the  provision  requiring  » 
three-months'  notice  related  to  the 
provision  for  the  term  of  years,  or  to 
the  provision  after  the  term  of  years. 
It  was  held  that  in  construing  an  ifi- 
strument  inter  partes  punctuation 
could  be  relied  on.    It  was  said:  '^ 
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view  of  the  peculiar  ground  stated  for 
not  relying  on  the  punctuation  of  an 
act  of  Parliament,  I  infer  that  if  it 
had  been  the  practice  to  punctuate  the 
act  on  the  roll  that  such  punctuation 
might  have  been  relied  on,  and  in  the 
absence  of  any  authority  to  the  con- 
trary I  have  come  to  the  conclusion 
that  the  punctuation  may  be  relied  on 
in  construing  a  deed  or  agreement  or 
any  other  instrument  inter  partes,  and 
when  one  considers  what  an  entirely 
different  meaning  may,  in  many  in- 
stances, be  given  to  a  sentence  by 
punctuation,  I  see  no  reason  why  par- 
ties to  any  such  document  might  not 
choose  to  make  their  intention  clear 
by  punctuation.    At  the  same  time  I 
concede  that  in  view  of  the  careless 
manner  in  which  deeds  and  agreements 
are  punctuated,  even  by  the  most  care- 
ful conveyancers,  if  punctuated  at  all, 
the  courts  should  be  very  careful  in- 
deed, and  in  many  cases  scrutinize  the 
document  very  carefully  and  ^camine 
it  from  other  standpoints  before  th^y 
give  effect  to  the  punctuation.    In  the 
case  of  the  clause  tn  the  lease  in  ques- 
tion the  punctuation  is  peculiar  and 
somewhat  marked.    The  whole  clause 
has  only  two  punctuation  marks  in  it, 
3ne  a  comma  at  the  end  of  the  word 
afirree,'   and   the   other   a   semicolon 
ifter  the  word  'specified,'  that  is,  be- 
tween the  provision  for.  the  month  to 
nonth  tenancy  and  that  for  the  notice 
:erminating  the  possession." 

II.  Punctuation  as  aid  to  construction. 

While  punctuation  is  ineffective 
is  against  the  plain  meani^g  of  the 
anguage  used  by  the  parties  to  a  con- 
ract,  still  the  rules  of  punctuation' 
say  be  used  to  assist  in  determining 
he  intent  of  the  parties.  Joy  v.  St. 
^uis  (1890)  138  U.  S.  1,  34  L.  ed.  843, 
1  Sup.  Ct.  Rep.  243,  afiirming  (1886) 
&  Fed.  546;  Holmes  v.  Phenix  Ins. 
o.  (1899)  47  L.R.A.  808,  39  C.  C.  A. 
3,  98  Fed.  240;  Allen  v.  United 
tates  Fidelity  &  G.  Co.  (1915)  269 
X  234, 109  N.  E.  1035;  Olivet  v.  Whit- 
orth  (1896)  82  Md.  268,  33  Atl.  723; 
riiite  V.  Smith  (1859)  33  Pa.  186,  75 
an.  Dec.  589;  Johnson  v.  McCoy 
L911)  112  Va.  580,  72  S.  E.  123. 
In    Olivet  v.  Whitworth   (1896)   82 


Md.  258,  33  Atl.  723,  it  was  said:  ''Al- 
though punctuation  alone  is  not  a  safe 
standard  by  which  to  interpret  a  writ- 
ing, yet  if  there  be  an  ambiguity  it 
may  shed  light  on  the  meaning  of  the 
language  to  be  interpreted,  and  in  this 
case  we  must  ignore  it  if  we  adopt  the 
construction  contended  for  on  behalf 
of  the  appellees." 

In  Joy  V.  St.  Louis  (1890)  138  U.  S. 
1,  34  L.  ed.  843,  11  Sup.  Ct.  Rep.  243, 
affirming  (1886)  29  Fed.  546,  on  con- 
struing a  doubtful  clause  in  a  tripar- 
tite agreement  whereby  three  railway 
companies  entered  into  an  agreement 
for  the  use  of  a  right  of  way,  the 
court  gave  effect  to  a  comma,  saying: 
**l  know  that  the  matter  of  punctua- 
tion is  never  relied  upon  to  defeat  the 
obvious  intent;  but  when  the  meaning 
is  doubtful,  the  punctuation  is  certain- 
ly a  matter  tending  to  throw  light 
upon  it." 

So,  it  was  said  in  Holmes  v.  Phenix 
Ins.  Co.  (1899)  47  L.R.A.  308,  39  C.  C. 
A.  45,  98  Fed.  240:  ''The  court  will 
take  the  contract  by  its  four  comers, 
and  determine  its  meaning  from  its 
language,  and,  having  ascertained 
from  the  arrangement  of  its  words 
what  its  meaning  is,  will  construe  it 
accordingly,  without  regard  to  the 
punctuation  marks,  or  the  want  of 
them.  The  sense  of  a  contract  is 
gathered  from  its  words  and  their  re- 
lation to  each  other,  and  after  that 
has  been  done,  punctuation  may  be 
used  to  more  readily  point  out  the 
divisions  in  the  sentences  and  parts 
of  sentences.  But  the  words  control 
the  punctuation  marks,  and  not  the 
punctuation  marks  the  words.  If 
there  was  not  a  punctuation  mark  in 
this  whole  clause,  its  meaning  would 
be  plain,  and  whether  a  comma  or  a 
semicolon  is  placed  between  the  two 
members  of  the  sentence,  the  two 
members  are  there,  separate  and  dis- 
tinct, as  a  result  of  the  obvious  mean-^ 
ing  of  the  words  and  their  arrange- 
ment. The  comma  and  semicolon  are 
both  used  for  the  same  purpose,  name- 
ly, to  divide  the  sentences  and  parts 
of  sentences,  the  only  difference  being 
that  the  semicolon  makes  the  division 
a  little  more  pronounced  than  the 
conuna;  but  at  the  last  it  is  the  sense 
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of  the  words,  taken  together,  that  dic- 
tates where  the  punctuation  marks 
are  to  be  placed,  and  what  they  shall 
be." 

In  Allen  v.  United  States  Fidelity  & 
6.  Co.  (1915)  269  IlL  284,  109  N.  E. 
1035,  afiirming  (1915)  193  IlL  App. 
193,  it  appeared  in  an  action  against 
a  guaranty  company  on  an  indemnity 
bond  in  favor  of  the  sureties  of  a 
county  treasurer,  the  sureties  con- 
tended that  the  clause,  ''amounting 
to  larceny  or  embezzlement,"  qualified 
only  the  word  "dishonesly"  in  the 
clause  which  provided  that  the  de- 
fendant company  should  "pay  and  re- 
imburse the  obligees  aforesaid  all 
costs,  losses,  damages,  and  expenses 
which  they  may  sustain  or  suffer  by 
reason  of  any  act  of  fraud  or  dis- 
honesty, amounting  to  larceny  or  em- 
bezzlement on  the  part  of  said  David 
Hamilton  Lyons,  in  connection  with 
the  duties  of  his  said  office,  and  which 
shall  have  been  committed  during  the 
period  from  December  1,  1902,  to  De- 
cember 1,  1903."  The  court,  in  hold- 
ing that  the  punctuation  supported 
the  construction  of  the  defendant, 
said  that  punctuation  in  the  construc- 
tion of  a  contract  was  not  controlling, 
but  it  could  be  used  to  shed  light  on 
the  meaning  of  the  parties. 

IV,  Insertion   of  puncttuition. 

In  order  to  effectuate  the  intent  of 
the  parties  the  courts  will  insert  the 
necessary  punctuation.  English  v. 
McNair  (1859)  34  Ala.  40;  Seay  v.  Mc- 
Cormick  (1881)  68  Alai  549;  Burgess 
V.  Badger  (1888)  124  IlL  288,  14  N.  E. 
850;  United  States  Fidelity  &  G.  Clo. 
V.  American  Bonding  Co.  (1911)  31 
Okl&  669,  122  Pac.  142;  Doe  ex  dem. 
Willis  V.  Martin  (1790)- 4  T.  R.  65,  100 
Eng.  Reprint,  882. 

In  Seay  v.  McCormick  (1881)  68 
Ala.  549,  it  appeared  that  a  mortgage 
was  made  conveying  "my  entire  crop 
of  com  cotton  seed  fodder  peas  pota- 
toes and  cane  that  I  may  make  the 
present  year  on  my  place,"  no  punc- 
tuation marks  being  used. .  The  mort- 
gagor sold  a  bale  of  cotton  for  which 
the  mortgagee  brought  trover.  Hold- 
ing that  the  mortgage  covered  cotton 
as  well  as  cottonseed,  the  court  said: 


"So,  likewise,  the  instrument  being  in* 
artificially  drafted  and  without  any 
points  or  marks  of  punctuation,  as  ap- 
pears from  an  inspection  of  the  orig- 
inal, the  rules  of  proper  construction 
authorize  these  to  be  supplied  by  the 
court  80  as  best  to  effectuate  the  in- 
tention of  the  parties." 

In  English  v.  McNair  (1859)  34 
Ala.  40,  an  action  of  detinue  was  in- 
stituted to  recover  certain  slaves  and 
other  personal  property.  It  became 
material  to  construe  a  written  instru- 
ment, the  essential  portion  of  which 
was  as  follows:  "Said  property  to  be 
used  and  employed  by  us  for  our  sole 
use  and  benefit,  but  nevertheless  to  be 
held  subject  to  her  order,  and  to  be 
returned  whenever  she  may  make  de- 
mand of  us  until  the  day  of  final  set- 
tlement of  said  estate  without  re- 
course to  said  property  being  rendered 
necessary  in  order  to  pay  off  the  debts 
and  claims  against  said  estate,  and 
when  the  rights  of  said  M.  M.  George 
as  sole  heir  to  said  estate  shall  accrue 
to  her,  she  will  substitute  for  this  in- 
strument such  other  conveyance  as 
she  may  deem  proper." .  The  court  in- 
serted the  necessary  punctuation  as  a 
matter  of  course,  saying:  ''There  is 
some  obscurity  in  the  instrument  of 
writing  given  by  English  and  wife  to 
Mrs.  George.  The  obscurity  is  in- 
creased by  the  want  of  punctuation, 
the  omission  of  capitals,  and  the  prob- 
able want  of  words  intended  to  be  in- 
serted. After  a  careful  examination 
of  it,  and  endeavoring  to  so  punctuate 
and  construe  it  as  to  allow  effect  to 
all  the  words,  and  to  secure  consist- 
ency among  them,  we  understand  it  as 
constituting  a  bailment  by  the  latter, 
as  administratrix,  to  the  former,  and 
determinable  upon  the  demand  of  Mrs. 
George  at  any  time  before  the  final 
settlement  of  the  estate.  We  under- 
stand it  also  to  contain  an  agreement 
that,  if  recourse  to  the  property  for 
the  payment  of  claims  against  the  es- 
tate should  not  be  necessary,  Mrs. 
George  would,  when  her  right  as  sole 
heir  to  the  estate  accrued  to  her,  sub- 
stitute for  that  instrument  such  other 
conveyance  as  she  might  deem  proper. 
It  also  contains  a  clause  giving  to 
Mrs.  George's  coadministrator,  A.  W. 
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Spaight,  in  the  event  of  her  death  be- 
fore a  final  settlement,  all  the  rights 
of  Mrs.  George  under  the  instrument 
for  the  purpose  of  making  a  final  set- 
tlement, provided  that  English  and 
wife  should  not  be  liable  for  the  non- 
appearance of  the  property,  if  de- 
tained by  death  or  accident.  The  cor- 
rectness of  our  construction  will  be 
apparent  to  anyone  who  will  look  at 
the  instrument  and  regard  a  period  as 
inserted  after  the  words,  ^until  the  day 
of  final  settlement  of  said  estate,'  and 
the  succeeding  words,  'without  re- 
course,' etc.,  as  commencing  a  new  sen- 
tence, and  the  initial  V  as  a  capital." 
In  Burgess  v.  Badger  (1888)  124 
UL  288,  14  N.  E.  850,  it  appeared  that 
a  contract  was  entered  into  between 
certain  creditors  of  a  bankrupt  for  the 
purpose  of  protecting  the  estate  of 
the  bankrupt  against  certain  claims, 
and  also  for  collecting  the  claims  of 
creditors  against  his  estate,  which  was 
worded  and  punctuated  as  follows: 
"Whereas  for  want  of  an  agreement  in 
writing,  there  may  be  some  misunder- 
standing as  to  the  contract  existing 
between  Joseph  N.  Barker,  William 
T.  Burgess  and  A.  C.  Badger  in  regard 
to  prosecuting  certain  suits  in  the  in- 
terest of  the  estate  of  S.  J.  Walker  in 
bankruptcy,  this  memorandum  is  made 
for  the  purpose  of  putting  said  agree- 
ment in  writing  as  follows :  The  suit^ 
prosecuted  under  this  contract  are: 
The  Intef'national  Bank  v.  R.  E.  Jen- 
kins, assignee  Aug.  Bauer  v.  Same; 
R.  E.  Jenkins  assignee  v.  Union  Trust 
Co.,  Greenbaum  &  Foreman  et  al.,  and 
cross  suit;  Eli  Kinney  v.  Bauer  et  al., 
and  the  agreement  is  that  of  whatever 
fees  may  be  realized  either  under  con- 
tracts with  creditors  of  Sam'l  J.  Walk- 
er or  from  R.  E.  Jenkins  assignee  out 
of  the  funds  received  by  said  estate 
from  or  by  reason  of  said  suits,  J.  N. 
Barker  is  to  receive  one  fourth ;  W.  T. 
Burgess  one  fourth  and  A.  C.  Badger 
one  fourth;  A.  C.  Badger  retaining  the 
remaining  one  fourth  as  a  compensa- 
tion for  the  raising  of  money  which 
was  necessary  to  carry  the  suits  to  the 
higher  courts.  Jan'y  15,  1881.  Jo- 
seph N.  Barker,  W.  T.  Burgess,  A.  C. 
Badger."  In  regard  to  the  punctua- 
tion the  court  held  that  punctuation 


would  be  inserted  so  as  to  give  the 
agreement  a  reasonable  rather  than 
an  unreasonable  meaning.  It  was 
said:  "Burgess  admits  that,  punctuat- 
ing the  language  of  the  operative 
part  of  the  instrument,  one  way, 
it  will  include  secured  as  well  as 
unsecured  creditors.  Since,  therefore,' 
the  language,  ^s  the  instrument  was 
written,  was  not  punctuated  at  all,  it 
would  seem  plainly  to  be  required  to 
be  punctuated  in  this  way  so  as-  to  give 
a  reasonable,  rather  than  an  unreason- 
able, construction,  as  thus:  'And  the 
agreement  is  that  of  whatever  fees 
may  be  realized  either  under  contracts 
with  creditors  of  Samuel  J.  Walker,  or 
from  R.  E.  Jenkins  assignee  out  of  the 
funds  received  by  said  estate  from  or 
by  reason  of  said  suits,'  etc.  The 
word  'creditors,'  not  being  qualified, 
includes,  of  course,  junior  lienors,  as 
well  as  unsecured  creditors." 

In  United  States  Fidelity  &  G.  Co. 
V.  American  Bonding  Co.  (1911)  31 
Okla.  669,  122  Pac.  142,  an  action  by  a 
surety  for  contribution,  the  material 
provision  of  the  bond  was  as  follows: 
"Now,  therefore,  the  condition  of  the 
above  obligation  is  such  that  if  the 
said  Capitol  National  Bank  shall 
promptly  collect  all  drafts,  checks,  and 
certificates  of  deposit  which  may  be 
delivered  to  said  depository  by  the 
territorial  treasurer  for  collection  and 
if  said  Capitol  National  Bank  shall  at 
all  times  saxoly  keep  and  have  forth- 
coming when  required  all  moneys  of 
the  territory  of  Oklahoma,  so  collected 
in  said  bank;  and  shall  in  all  respects 
duly  account  for  all  moneys  according 
to  law  and  shall  also  pay  all  drafts  or 
checks  that  may  be  issued  to  the  terri- 
torial treasurer  by  said  depository  and 
shall  in  all  respects  conform  to  all 
of  the  provisions  of  a  certain  contract 
entered  into  upon  the  6th  day  of 
March,  1903,  by  Cassius  W.  Rambo  as 
treasurer  of  the  territory  of  Okla- 
homa, party  of  the  first  part,  for  the 
period  of  one  year,  beginning  on  this 
6th  day  of  March,  1903,  then  this 
obligation  to  be  null  and  void;  other- 
wise to  be  and  remain  in  full  force 
•and  effect."  To  make  clear  the  con- 
dition which  was  interpolated  by  the 
draftsman  of  the  bond,  the  court  in- 
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serted  a  parenthesis  as  follows :    "and 
shall  in  all  respects  conform  to  all 
provisions  of  a  contract  entered  into 
.    .    .    ,  party  of  the  first  part."    The 
court  held  that  the  use  of  parentheses 
was  permissible  to  show  the  intent  of 
the  parties,  saying:     "This  intent  is 
made  clear  by  inserting  parentheses 
as*  we  have  done  supr^,  by  the  use  of 
which  is  indicated  the  part  to  be  ex- 
cluded from  a  sentence  or  to  indicate 
an  interpolation.    Webster,  Int.  Diet. 
To  give  effect  to  the  whole,  or  to  make 
clear  the  intent,  the  use  of  paren- 
theses is  permissible.    Speaking  of  an 
act  of  Parliament,  Lord  Kenyon,  Ch. 
J.,  in  Doe  ex  dem.  Willis  v.  Martin 
(1790)  4  T.  R.  39,  at  page  65,  100  Eng. 
Reprint,  882,  said:  'By  puttipg  stop^ 
or  using  the  parenthesis,  as  pointed 
out  by  the  plaintiff's  counsel,  it  be- 
comes perfectly  clear;  and  we  know 
that  no  stops  are  ever  inserted  in  acts 
of  Parliament,  or  in  deeds;  but  the 
courts   of  law,   in   construing  them, 
must  read  them  with  such  stops  as 
will  give  effect  to  the  whole.'    We  see 
no  reason  why  the  same  rule  should 
not  apply  in  construing  other  written 
instruments,    or    that    other    proper 
punctuation  marks  may  not  be  used 
-where,  as  here,   the  meaning  seems 
otherwise  doubtful.     17  Am.  &  Eng. 
Enc.  Law,  20." 

I  In  Doe  ex  dem.  Willis  v.  Martin 
(1790)  4  T.  R.  65,  100  Eng.  Reprint, 
896,  the  court,  in  inserting  punctua- 
tion in  a  marriage  settlement  under 
construction,  said:  "And  that  brings 
me  to  the  next  question,  whether  the 
children  took  estates  for  life  or  in  fee, 
which  arises  6n  these  words:  'And 
for  want  of  such  appointment,  then  to 
the  use  of  all  and  every  the  child 
or  children  equally,  share  and  share 
alike,  to  hold  the  same,  if  more  than 
one,  as  tenants  in  common,  and  not  as 
joint  tenants;  and  if  but  one  child, 
then  to  such  only  child,  his  or  her 
heirs  or  assigns  forever;'  and  the 
question  is  whether  the  words,  'his  or 
her  heirs,'  may  not  with  propriety, 
and  ought  not,  considering  the  whole 
settlement  and  the  manifest  intention 
of  the  parties,  to  act  as  words  of  limi^ 
tation  on  all  the  preceding  words  in 
the  sentence?    I  cannot  bring  myself 


to  doubt  but  that  they  may.  By  put- 
ting the  stops,  or  using  the  paren- 
thesis, as  pointed  out  by  the  plaintiff's 
counsel,  it  becomes  perfectly  clear; 
and  we  know  that  no  stops  are  ever 
inserted  in  acts  of  Parliament,  or  in 
deeds;  but  the  courts  of  law,  in  con- 
struing them,  must  read  them  with 
such  stops  as  will  give  effect  to  the 
whole :  if  then,  we  use  the  points  sug- 
gested by  the  counsel,  the  clause  will 
read  thus :  *To  the  use  of  all  and  every 
the  child  or  children  equally,  share 
and  share  alike,  his  or  her  heirs  or 
assigns  forever.'" 

But  in  Lyles  v.  Lescher  (1886)  108 
Ind.  382,  9  N.  E.  365,  it  appeared  that 
the  grantor  of  a  tract  of  land  in  the 
deed  of  conveyance  used  the  expres- 
sion, ".    .    .    to  Anna  Lyles  and  Isaac 
Lyles'  heirs.    .    .    ."    The  court  held 
that  while  the  contention  of  the  pres- 
ent owners,  that  the  just  construction 
of  the  deed  was  that  it  should  read  to 
Anna  Lyles  and  the  heirs  of  Isaac 
Lyles,  would  require  the  insertion  of  a 
word  and  a  punctuation  mark  which 
were  not  authorized  by  the  language 
used,  saying:    "Appellee's  counsel,  as- 
suming that  if  the  deed  is  to  the  heirs 
of  Anna  and  Isaac  Lyles  jointly  it  is 
void,  contend  that  this  is  not  a  just 
construction,  but  that  the  proper  con- 
struction is  that  it  is  a  grant  to  Anna 
Lyles,  and  to  the  heirs  of  Isaac  Lyles. 
This  contention  cannot  prevail.    The 
deed  on  its  face  purports  to  be,  and  is 
prima  facie,  a  grant  to  the  heirs  of 
Anna  Lyles  and  Isaac  Lyles  jointly. 
.     •     .     No   other   construction   can 
be   placed   upon    it.     Looking   alone 
to  the  words  employed,  without  direct- 
ly violating  the  plain  and  well-known 
rules  of  grammar.    To  make  the  deed 
properly  and  fully  express  what  the 
appellees  claim  would  require  us  to 
supply   a  punctuation  mark   and  an 
additional  word.    This  we  cannot  do 
on  the  basis  furnished  by  the  lan- 
guage of  the  deed  alone.    The  remain- 
ing inquiry  is  whether  the  acts  of  the 
parties  gave  such  a  construction  to 
the  deed  as  should  protect  the  title  in 
the  hands  of  bona  fide  purchasers.    It 
appears  that  possession  was  held  by 
Anna  and  Isaac  Lyles  during  the  life 
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of  the  latter,  that  after  his  death  it 
was  held  by  Anna,  and  thenceforth  by 
her  immediate  and  remote  grantees. 
It  appears,  also,  that  the  grantor  him- 
self caused  the  deed  to  be  placed  on 
record.  These  acts,  in  our  judgment, 
gave  a  construction  to  the  deed  which 
makes  it  effectual  as  a  conveyance. 
As  we  have  said,  a  change  in  the 
punctuation  by  adding  a  single  mark, 
and  one  word,  would  make  the  deed 
mean  exactly  what  the  acts  of  the 
parties  have  construed  it  to  mean, 
that  is,  that  it  devested  the  appellant 
of  title,  and  we  think  their  construe* 
tion,  as  evidenced  by  their  conduct, 
should  prevail,  at  least  as  against  in- 
tervening third  parties.  .  .  .  Here 
a  little  insignificant  change,  nothing 


more,  perhaps,  than  the  rejection  of 
the  sign  of  the  possessive  case,  would 
make  this  deed  operate  as  the  grantor, 
by  his-  acts,  certainly  declared  it 
should  operate,  and  we  ought  not  to 
sacrifice  the  substantial  rights  of  pur- 
chasers to  so  small  a  matter.  If  we 
should  do  so,  we  would  make  the  deed 
inoperative,  defeat  the  rights  of  inter- 
vening purchasers,  and  disregard  the 
acts  of  the  grantor;  but  in  upholding 
the  deed  we  do  him  no  injustice,  for 
it  is  evident  that  he  meant  to  devest 
himself  of  title,  and  we  do  no  more 
than  carry  that  intention,  so  plainly 
manifested  by  his  acts,  into  effect,  and 
give  protection  to  rights  acquired  on 
the  faith  of  his  deed  and  his  acts.'' 

A.  C  L. 


H.  S.  CHASE  &  COMPANY 

V. 

LOUIS  EVANS  et  al. 

and 
E.  M.  McCRAY,  Appt. 

lotoa  Supreme  Court -^  Deceniber  16,  1016* 

(178  Iowa,  885,  160  N.  W.  346.) 

Landlord  and  tenant  —  reletting  —  release  of  tenant  —  reservation  of 
obligation. 

1.  An  agreement  between  a  landlord  and  creditors  of  the  tenant,  who 
take  possession  of  the  leasehold  by  permission  of  the  landlord,  that  the 
reletting  shall  not  constitute  a  release  of  the  obligations  of  those  liable 
on  the  original  lease,  does  not  bind  one  who  signs  the  lease  with  the  lessee, 
but  who  was  not  present  or  represented  when  the  agreenient  was  made. 

[See  note  on  this  question  beginning  on  page  1080.] 


Trial  —  jury  —  termination  of  lease. 

2.  The  jury  must  determine  wheth- 
er or  not  there  was  a  reletting  of 
premises  abandoned  by  a  tenant  un- 
der evidence  tending  to  show  that  the 
landlord  surrendered  the  possession 
to  creditors  of  the  tenant  who  obligat- 
ed themselves  for  payment  of  a 
monthly  rental,  and  were  not  permit- 
ted to  terminate  the  agreement  except 
on  thirty  days'  notice  in  writing. 

[See  16  R.  C.  L.  971-973.] 
Evidence  —  surrender  of  lease  —  al- 
teration of  premises. 

3.  Upon  the  question  whether  or 
not  the  landlord  accepted  the  surren- 


der of  a  lease  by  reletting  the  proper-^ 
ty,  evidence  is  admissible  that  the  new 
tenant  altered  the  premises  for  the 
purpose  of  conducting  a  business  dif- 
ferent from  that  for  which  the  prem- 
ises were  let. 

[See  16  R.  C.  L.  970  et  seq.] 

—  possession  for  benefit  of  tenant  — 

notice. 

4.  Upon  the  question  of  acceptance 
of  a  surrender  of  a  lease,  evidence  is 
admissible  that  the  tenant  did  not  re- 
ceive notice  that  the  landlord  had  tak- 
en possession  for  his  benefit. 

[See  16  R.  C.  L.  969  et  seq.] 
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Appeal  by  defendant  McCray,  from  a  judgment  of  the  District  Court 
for  Polk  County  in  favor  of  plaintiff  in  an  action  brought  to  recover  rent 
alleged  to  be  due  for  certain  business  property.    Reversed. 


Statement  by  Preston,  J. : 
This  is  an  action  to  recover  rent 
alleged  to  be  due  for  business  prop- 
erty in  the  city  of  Des  Moines. 
There  was  a  trial  to  a  jury.  At  the 
close  of  tiie  testimony  the  court  sus- 
tained plaintiff's  motion  to  direct  a 
verdict  for  $2,795.22.  Judgment 
was  rendered  against  defendant  E. 
M.  McCray  for  that  amount,  and  he 
appeals. 

Mr.  Guy  A.  Miller,  for  appellant: 

Where  a  tenant  abandons  leased 
property  and  the  abandonment  is  ac- 
cepted by  the  landlord,  the  obligations 
of  each  party  under  the  lease  cease 
and  determine. 

Kean  v.  Rogers,  146  Iowa,  559,  123 
N.  W.  754;  24  Cyc.  1372;  MacKellar 
v.  Sigler,  47  How.  Pr.  20. 

Evidence  of  the  fact  that  the  leased 
premises  were  rented  to  other  parties 
and  remodeled  is  material  as  bearing 
upon  the  question  as  to  whether  or 
not  the  abandonment  of  the  tenant 
was  accepted  by  the  landlord. 

Kean  v.  Rogers,  supra;  24  Cyc. 
1374;  Meeker  v.  Spalsbury,  66  N.  J. 
L.  60,  48  Atl.  1026;  Buckingham 
Apartment  House  Co.  v.  Dafoe,  78 
Minn.  268,  80  N.  W.  974;  Gray  v.  Kauf- 
man Dairy  &  Ice  Cream  Co.  162  N.  Y. 
388,  49  L.R.A.  580,  76  Am.  St.  Rep. 
327,  56  N.  E.  908 ;  White  v.  Berry,  24 
R.  I.  74,  52  Atl.  682;  Higgins  v.  Street, 
19  Okla.  45,  13  L.R.A.(N.S.)  398,  92 
Pac.  153,  14  Ann.  Cas.  1086. 

Where  a  landlord  takes  possession 
of  leased  premises  abandoned  by  the 
lessee  and  rents  them  to  another,  he 
must  notify  the  first  tenant,  that  the 
premises  are  rerented  for  the  tenant's 
benefit,  or  it  will  constitute  an  accept- 
ance of  the  abandonment  and  put  an 
end  to  the  lease. 

Armour  Packing  Co.  v.  Des  Moines 
Pork  Co.  116  Iowa,  723,  93  Am.  St. 
Rep.  270,  89  N.  W.  196;  Kean  v.  Rog- 
ers, 146  Iowa,  559,  123  N.  W.  754;  24 
Cyc.  1374;  Gray  v.  Kaufman  Dairy  & 
Ice  Cream  Co.  162  N.  Y.  388,  49  L.R.A. 
580,  76  Am.  St.  Rep.  327,  56  N.  E.  903. 

Upon  abandonment  by  the  tenant  of 
leased  premises,  the  landlord  may  give 
notice  to  the  tenant  of  his  refusal  to 
accept  a  surrender  and  sublet  the 
premises  for  the  unexpired  term  for 


the  benefit  of  the  lessee  to  reduce  his 
damasres 

Higgins  v.  Street,  13  L.R.A.(N.S.) 
398,  and  note,  19  Okla.  45,  92  Pac.  153, 
14  Ann.  Cas.  1086. 

Messrs.  Henry  &  Henry  for  appel- 
lee. 

Preston,  J.,  delivered  the  opinion 
of  the  court : 

Defendant  E.  M.  McCray  is  the 
only  one  appearing  and  contesting 
the  action,  and  he  is  the  only  one 
against  whom  judgment  was  en- 
tered. Plaintiff's  petition  was  filed 
December  16,  1914,  and  alleges  that 
defendants  are  indebted  to  it  in  the 
sum  of  about  $2,700  on  a  lease  of 
the  premises  for  the  period  between 
the  time  the  defendant  and  the 
Evans  Company  vacated  the  prop- 
erty and  when  it  is  claimed  the 
plaintiff  rerented  the  same.  The 
written  lease  was  executed  Febru- 
ary 5,  1912,  between  H.  S.  Chase  & 
Company,  party  of  the  first  part, 
and  the  Evans  Company  and  Louis 
J.  Evans,  John  Evans,  and  E.  M. 
McCray,  parties  of  the  second  part. 
The  lease  is  signed  as  follows :  "H. 
S.  Chase  &  Co.,  First  Party,  by  H. 
S.  Chase,  Pres.  The  Evans  Co.,  by 
Lou.  Evans.  Lou.  Evans.  John 
Evans.  E.  M.  McCray." 

The  defendant  E.  M.  McCray  de- 
nies liability,  alleging  that  after  the 
premises  were  abandoned  the  land- 
lord took  possession  of  the  same  and 
leased  them  to  other  persons,  and 
thereby  released  said  defendant  and 
accepted  another  tenant  in  his  place ; 
that  this  defendant  surrendered  the 
premises  to  the  plaintiff,  and  the 
plaintiff  accepted  the  surrender  of 
the  same,  and  permitted  the  same  to 
be  remodeled  by  a  new  tenant  with- 
out the  consent  of  this  defendant, 
and  therefore  released  him  from 
any  further  obligation  under  the 
lease. 

The  Evans  Company  is  a  corpora- 
tion, and  E.  M.  McCray  and  the  oth- 
ers were,  at  the  time  of  the  execu- 
tion of  the  lease,  members  thereof. 
The  lease  was  to  run  for  a  period  of 
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ten  years  and  eight  months  from 
February  1, 1912,  at  a  monthly  rent- 
al of  $275.  The  company  began  to 
conduct  a  restaurant  tiierein.  Some 
time  thereafter  defendant  McCray 
sold  out  his  interest  in  the  company 
to  John  Evans,  and  ceased  to  be  con- 
nected with  the  concern ;  some  seven 
or  eight  months  after  that  the  com- 
pany and  John  and  Louis  Evans 
ceased  to  operate  the  caf6,  and 
closed  the  doors  of  the  establish- 
ment, and,  as  defendant  contends, 
abandoned  the  premises. 

Appellant  claims  that  alleged 
abandonment  was  about  the  1st  of 
January,  1914,  but  some  of  defend- 
ant's evidence  at  least  tends  to  show 
that  this  was  about  the  last  of 
March  or  first  of  April,  1914.  At 
any  rate,  a  short  time  thereafter 
certain  creditors  of  the  Evans  Com- 
pany held  a  meeting,  at  which  the 
plaintiff,  one  of  the  creditors  of  the 
Evans  Company,  was  represented. 
The  Evans  Company  and  some  of 
the  others  were  also  represented  at 
this  meeting  by  an  attorney,  but 
this  defendant  was  not  represented 
at  any  of  the  meetings  of  the  credit- 
ors, and  did  not  consent  to  anything 
that  was  done  by  the  creditors  with 
respect  to  the  leased  premises.  The 
creditors  decided  to  appoint  from 
their  number  a  committee  of  three 
for  the  purpose  of  reopening  the 
restaurant  and  operating  the  same. 
The  plaintiff,  through  its  president, 
H.  S.  Chase,  agreed  with  the  credit- 
ors of  the  company  that  th^  might 
take  possession  of  the  premises  and 
pay  a  monthly  rental  of  $300,  $275 
per  month  being  the  rental  charge 
to  the  creditors,  for  their  use  of  the 
premises,  and  $25  per  month  to  be 
applied  upon  the  back  rent  of  the 
Evans  Company.  This  contract  was 
in  writing,  but  had  been  lost  and 
was  not  produced  at  the  trial.  Un- 
der this  agreement,  the  creditors  of 
the  Evans  Company  took  possession, 
but  the  exact  date  is  not  disclosed, 
for  the  reason  that  the  court  refused 
to  permit  such  testimony  to  be  giv- 
en. But  the  creditors  commenced  to 
pay  rent  on  April  15, 1914,  and  con- 
tinued to  pay  rent  until  October  15, 
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1914,  thirty  days  prior  to  which 
last-mentioned  date  written  notice 
was  served  upon  plaintiff  by  the 
creditors  of  an  intention  to  surren- 
der the  property  on  October  15, 
1914. 

Defendant  claims  that  during  the 
time  the  creditors  had  possession  of 
the  premises  they  remodeled  them, 
making  a  cigar  store  out  of  the  front 
part  and  a  cafeteria  out  of  the  rear 
part  of  the  room,  one  C.  C.  Taf  t  pay- 
ing rent  for  the  front  part  of  the 
store.  But  the  court  refused  to  al- 
low defendant  to  prove  some  of 
these  circumstances. 

When  the  creditors  surrendered 
the  premises  to  plaintiff,  October  15, 

1914,  plaintiff  took  possession  of  the 
same,  and  made  an  effort  to  rent  it, 
took  possession  of  the  personal  prop- 
erty in  the  front  end  of  the  store, 
and  either  sold  or  credited  the  same 
on  the  rent  account.  The  property 
was  rented  again  by  plaintiff  May  1, 

1915,  and  no  claim  for  any  rent  is 
made  subsequent  to  that  date. 

The  foregoing  is  the  substance  of 
appellant's  statement  of  the  facts, 
and  is  not  disputed  by  appellee,  ex- 
cept it  claims  that  the  creditors' 
agreement  contained  a  provision 
that  nothing  therein  should  affect 
the  rights  of  the  landlord  under  the 
original  lease.  There  is  evidence 
to  this  effect.  But  the  question  is, 
or  one  question,  whether  defendant 
McCray  is  bound  thereby,  he  not 
having  been  represented  at  the  time 
the  agreement  was  made. 

The  real  question  in  the  case,  we 
take  it,  is  whether  or  not  there  was 
an  abandonment  of  the  premises  by 
the  lessees  and  an  acceptance  by  the 
plaintiff,  the  lessor.  As  stated,  the 
trial  court  excluded  some  of  the  evi- 
dence offered  by  defendant,  and,  as 
we  think,  erroneously  so,  because 
the  evidence  excluded  would  have  a 
bearing  upon  the  question  as  to 
whether  there  was  an  abandonment 
and  an  acceptance  thereof  by  plain- 
tiff, and  would  tend  to  sustain  de- 
fendant's contention.  This  matter 
will  be  referred  to  later  in  the  opin- 
ion. 

We  shall  not  attempt  to  go  into 
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the  evidence  in  detail,  but  state  our 
conclusions  that  there  was  sufficient 
evidence  to  take  the  case  to  the  jury 
on  the  questions  above  indicated.  It 
is  largely  a  question  of  fact  whether 
there  was  a  surrender  and  accept- 
ance by  plaintiff,  or  whether  plain- 
tiff took  possession  for  the  benefit  of 
this  defendant.  We  ought,  perhaps 
to  refer  to  the  testimony  of  the  de- 
fendant as  to  the  conversation  this 
defendant  testifies  to  with  the  presi- 
dent of  the  plaintiff  company.  He 
says :  ''I  had  a  talk  with  H.  S.  Chase 
in  the  fall  or  winter  of  1913  about 
my  liability  on  this  lease.  It  was 
before  the  company  went  out  of  busi- 
ness, about  seven  or  eight  months. 
The  conversation  was  in  Mr.  Chase's 
store  on  Walnut  street,  and  I  told 
him  that  I  wanted  to  be  released 
from  the  lease,  and  asked  him  if  I 
could  get  off  of  it.  I  told  him  I  in- 
tended to  sell  out.  He  told  me  I 
didn't  need  to  worry  about  it,  or 
didn't  need  to  be  off,  or  something 
like  that.  He  said  he  would  be  glad 
to  have  it  himself  in  case  it  was 
possible  to  get,  and  that  he  would 
be  glad  to  have  the  premises  back. 
He  said  it  was  very  cheap  rent  we 
were  paying,  and  that  he  could  prob- 
ably rent  for  more  than  we  were 
paying." 

This  evidence  is  not  denied,  al- 
though Chase  was  a  Mritness. 
Whether  this  evidence  alone  was 
sufficient  we  do  not  determine. 
There  are  other  circumstances  in 
the  case  bearing  upon  the  question 
as  to  whether  there  was  a  surren- 
der of  the  premises  to  plaintiff,  and 
an  acceptance.  As  to  the  law,  some 
of  the  cases  rCAed  upon  are  cited  by 
both  sides. 

It  is  contended  by  appellee  that 
where  leased  premises  are  aban- 
doned by  a  tenant,  the  landlord  ha9 
the  right  to  take  possession  of  the 
same  for  the  protection  of  the  ten- 
ant, and  to  attempt  to  relet  the  same 
for  the  benefit  of  the  tenant,  and 
such  taking  possession  does  not  con- 
stitute a  surrender  of  the  lease  by 
agreement  of  the  parties  or  by 
operation  of  law.  On  the  other 
hand,  it  is  contended  by  appellant 


that  where  a  tenant  abandons  leased 
property  and  the  abandonment  is 
accepted  by  the  landlord,  the  obliga- 
tions of  each  party  imder  the  lease 
cease  and  determine,  and  they  cite, 
to  sustain  this,  Kean  v.  Rogers,  146 
Iowa,  559,  123  N.  W.  754 ;  24  Cyc 
1372.  And  they  say  that  the  evi- 
dence of  the  fact  that. the  leased 
premises  were  rented  to  other  par- 
ties, and  remodeled,  is  material  as 
bearing  upon  the  question  as  to 
whetiber  or  not  the  abandonment  of 
the  tenant  was  accepted  by  the  land- 
lord, citing  the  same  cases  and  Hig- 
gins  V.  Street,  13  LJR.A.(N.S.)  398, 
and  note  (19  Okla.  45,  92  Pac.  153, 
14  Ann.  Cas.  1086) ,  and  other  cases. 

They  also  contend  that  where  a 
landlord  takes  possession  of  leased 
premises  abandoned  by  the  lessee, 
and  rents  them  to  another,  the  land- 
lord must  notify  the  first  tenant  that 
the  premises  are  rerented  for  the 
tenant's  benefit,  or  it  will  constitute 
an  acceptance  of  the  abandonment 
and  put  an  end  to  the  lease,  citing 
again  the  two  cases  first  before  cit^ 
ed  and  Armour  Packing  Co.  v.  Des 
Moines  Pork  Co.  116  Iowa,  723,  93 
Am.  St.  Rep.  270,  89  N.  W.  196; 
Gray  v.  Kaufman  Dairy  &  Ice 
Cream  Co.  162  N.  Y.  388,  49  L.R^ 
580,  76  Am.  St.  Rep.  327,  56  N.  E. 
903.  And,  further,  that  upon  aban- 
donment by  the  tenant  of  leased 
premises  the  landlord  has  three  rem- 
edies: First,  he  may  at  once  enter 
and  terminate  the  contract  and  re- 
cover the  rent  up  to  the  abandon- 
ment; or,  second,  he  may  suffer  the 
premises  to  remain  vacant  and  sue 
on  the  contract  for  the  entire  rent; 
or  he  may  give  notice  to  the  tenant 
of  his  refusal  to  accept  a  surrender, 
and  sublet  the  premises  for  the  un- 
expired term  for  the  benefit  of  tiie 
lessee  to  reduce  his  damages,  citing 
Higgins  V.  Street,  supra. 

The  trial  court  seemed  to  think 
that  the  relation  of  defendant  He- 
Cray  to  the  lease  was  that  of  a  guar- 
antor, and  also  seemed  to  think  that 
there  was  no  consideration  for  tiie 
surrender  of  the  premises,  but  these 
questions  are  not  pleaded  nor  ar- 
gued.   The  trial  court  held,  as  indi- 
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cated  by  it,  that  it  was  agreed  be- 
tween defendant  and  plaintiff  that 
the  reletting  of  the  premises  to  the 
creditors  of  the  Evans  Company 
should  not  constitute  a  release  of 
the  obligations  of  the  defendant  Mc- 
Cray  under  the  lease.  But  we  think 
this  finding  is  not  sustained  by  this 
record.  The  only  testimony  we  dis- 
cover concerning  this  is  that  given 
by  H.  S.  Chase,  who  testifies  that  it 
"was  agreed  between  plaintifif  and  the 
creditors  of  the  Evans  Company 
-     ^1    ^     ^       that  taking  of  pos- 

Ijandlord  and  ^    ^        ..r 

tenant-relet-  SeSSlOU  by  CrOGltorS 

of°S;'«il-*  Should  not  preju- 
""t^f ■■^f.**''"*  ®*      dice  the   rights  of 

plaintiff  m  the  orig- 
inal lease.  But,  as  stated,  it  is  not 
shown  that  McCray  was  present  or 
represented  at  this  meeting,  and  it 
is  contended  by  appellant  that  he 
was  not  so  present  or  represented. 

The  trial  court  also  took  the  view 
that  there  was  no  lease  between  the 
creditors  of  the  Evans  Company  and 
the  plaintiff.  Some  of  the  witnesses 
say  that  there  was  no  new  lease  to 
the  creditors,  but,  from  an  examina- 
tion of  this  evidence,  we  think  the 
witnesses  so  testifying  meant  that 
^ere  was  no  written  evidence  of  the 
[ease.  If  plaintiff  surrendered  or 
relet  to  the  creditors  of  the  company 
;he  leased  premises  whereby  they 
became  liable  for  the  payment  of 
^300  per  month  as  rent,  and  were 
lot  permitted  to  terminate  the 
igreement  until  thirty  days'  notice 

M»i-inrT-  ^  writing  had  been 
erminatioB  given  to  plaintiff  of 

'    **"*•  an  intention  so  to 

Id,  as  we  understand  the  written 
ontract  to  provide,  then  there  was 
k  lease ;  at  least,  that  was  a  question 
or  the  jury  whether  plaintiff  did 
elet  the  property  to  the  creditors, 
.nd  whether  the  creditors  were  ten- 
.nts  of  the  plaintiff  under  a  tenancy 
rom  month  to  month,  especially  as 
0  the  defendant  McCray,  who 
laims  to  have  had  an  agreement 
nth  plaintiff  for  a  surrender.  In 
Lean  v.  Rogers,  146  Iowa,  at  page 
63,  123  N.  W.  755,  supra,  we  said  : 
So,  also,  reletting  of  the  premises 
)    not  always  conclusive.     If  the 


landlord  relets  on  account  of  the  ten- 
ant, it  is  a  circumstance  of  no  value ; 
but  if  the  landlord  relets  on  his  own 
account  without  notifying  the  orig- 
inal lessee,  and  he  does  not  consent 
thereto,  such  reletting  is  generally 
held  to  show  an  acceptance  of  the 
surrender,  unless  the  lease  itself 
provides  for  such  reletting.  There 
was  no  provision  relating  thereto  in 
the  lease  in  question,  and  the  use  of 
the  premises  by  Mr.  Emery,  and  the 
plaintiff's  demand  for  rent  therefor,  ' 
furnished  evidence  tending  to  sup- 
port the  claim  of  the  defendant  that 
there  was  a  mutual  surrender  of  the 
lease.  ...  It  is  also  the  general 
rule  that  an  absolute  and  unqualified 
taking  of  possession  by  the  landlord 
shows  an  acceptance,  unless  the 
landlord  indicates  to  the  tenant,  at 
that  time,  his  purpose  to  hold  him 
liable  for  the  rent.  ...  In  this 
case  the  plaintiff,  through  his  agent, 
took  such  possession  without  a  word 
to  the  defendant  Hof master.  It  is 
true  that  several  months  thereafter 
he  notified  Hofmaster  that  he  in- 
tended to  hold  him  for  the  rent ;  but, 
when  a  complete  surrender  has  tak- 
en place,  a  lease  cannot  be  revived 
by  the  action  of  only  one  party 
thereto." 

See  also  Armour  Packing  Co.  v. 
Des  Moines  Pork  Co.  116  Iowa,  723, 
93  Am.  St.  Rep.  270,  89  N.  W.  196. 

2.  We  shall  now  refer  as- briefly 
as  may  be  to  some  of  the  evidence 
excluded  by  the  trial  court,  which 
we  think  would  have  a  bearing  upon 
the  issue.  Defendant  should  have 
been  permitted  to  show  that  the 
front  part  of  the  leased  premises 
was  changed  into  a  „  ,^ 

Cigar      store.         And    aiirreiider  of 

defendant       should  IfSn^J^ill'^Le.. 
have  been  permitted 
to  show  that  he  did  not  receive  a  no- 
tification from  plaintifiT  subsequent 
to  October  15,  1914,  that  plaintiff . 

had    taken    posses-  _po..e..ion 
sion  of  the  premises  tor  benefit  of 
for  defendant's  ben-  **«"*-""- 
efit.     There  may  be  other  similar 
questions,  but  we  shall  not  notice 
them  specifically.    The  error  is  not 
likely  to  occur  upon  a  retrial. 
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For  the  reasons  given,  the  judg- 
ment of  the  District  Court  is  re- 
versed, and  the  cause  remanded  for 
a  new  trial. 

Evans,  Ch.  J.,  and  Deemer  and 
Weaver,  JJ.,  concur. 


HOTE. 


The  landlord's  reletting  and  efforts 
to  relet  after  tenant's  abandonment  or 
refusal  to  enter  as  an  acceptance  of 
of  the  surrender  is  discussed  in  the 
note  beginning  at  page  1080,  post 


NELLIE  B.  BERNARD,  Respt., 

V. 

L.  RENARD  et  al.,  as  Trustees  of  the  Creditors  of  the  Cosmos  Wine  & 

Liquor  Company  et  al.,  Appts* 

California  Supreme  Court  (In  Banc)  ^^June  1,  1017, 
(175  Gal.  230,  165  Pac  694.) 

Landlord  and  tenant  —  attempt  to  relet  as  termination  of  lease. 

1.  Acceptance  of  a  surrender  of  a  lease  will  be  effected  if,  after  the 
lessee's  refusal  to  take  possession  or  be  bound  by  the  lease,  the  lessor 
assumes  absolute  control  of  the  property  and  attempts  to  let  it  without 
any  notice  to  tiie  lessee  that  he  is  not  acting  in  his  own  right. 

[See  note  on  this  question  beginning  on  page  1080.] 


Evidence  —  rescission  of  lease. 

2.  The  sale  by  a  lessor  of  a  building 
after  the  lessee  has  repudiated  the 
lease  and  refused  to  take  possession 
of  the  property,  without  notice  to  the 
lessee,  is  conclusive  evidence  that  the 
lessor  is  then  holding  the  property 
solely  for  his  own  benefit,  and  in  no 
way  for  the  benefit  of  the  tenant 

[See  16  R.  C.  L.  971.] 


Pleading  —  answer  —  acceptance  of 
surrender  of  lease. 

3.  An  answer  in  an  action  for  rent 
alleged  to  be  due  under  a  lease,  which 
seeks  cancelation  for  fraud  and  al- 
leges the  giving  of  notice  of  rescission 
which  the  lessor  refused,  is  not  an  ad- 
mission that  there  never  was  an  un- 
qualified acceptance  of  lessee's  sur* 
render  of  the  property. 

[See  16  R.  0.  L.  1108.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  .Court  for  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying  a  motion 
for  new  trial,  in  an  action  brought  to  recover  rent  alleged  to  be  due  under 
the  terms  of  a  written  lease.    Reversed. 


The  facts  are  stated  in  the  opinion 

Messrs.  Jos^h  E.  CVDonnell  and 
Costello  &  Costello,  for  appellants: 

There  was  a  surrender  of  the  lease 
by  the  tenant  and  an  acceptance  by 
the  landlord  of  such  surrender. 

Welcome  v.  Hess,  90  Cal.  507,  25 
Am.  St;  Rep.  145,  27  Pac.  369;  Hays 
V.  Goldman,  71  Ark.  251,  72  S.  W.  563 ; 
Re  Mahler,  105  Fed.  428;  Ledsinger 
V.  Burke,  113  Ga.  74,  38  S.  E.  313; 
Palmer  v.  Myers,  79  111.  App.  409 ;  Rul- 
ing V.  Roll,  43  Mo.  App.  234;  Sherman 
V.  Engel,  18  Misc.  484,  41  N.  Y.  Supp. 
959;  Barkley  v.  McCue,  25  Misc.  738, 
55  N.  Y.  Supp.  608 ;  Crane  v.  Edwards, 


of  the  court. 

80  App.  Div.  333,  80  N.  Y.  Siipp.  747; 
Gutman  v.  Conway,  45  Misc.  363,  90 
N.  Y.  Supp.  290;  Gray  v.  Kaufman 
Dairy  &  Ice  Cream  Co.  162  N.  Y.  388, 
49  L.R.A.  580,  76  Am.  St.  Rep.  327, 
56  N.  E.  903;  White  v.  Berry,  24  R.  I. 
74,  52  Atl.  682 ;  Pelton  v.  Place,  71  Vt. 
430,  46  Atl.  63. 

Mr.  £.  R.  Hoerchner  also  for  appel- 
lants. 

Messrs.  Houghton  &  Houghton,  for 
respondent: 

The  abandonment  of  premises  to  a 
plaintiff,  and  the  taking  possession  by 
him  against  his  wish,  and  the  sub- 


BEENARD 

{175    Val.   iSO, 

sequent  letting  of  the  property  to 
another  tenant,  are  not  a  surrender 
and  termination  of  the  lease. 

Respini  v.  Porta,  89  Cal.  464,  23  Am. 
St.  Rep.  488,  26  Pac.  967;  Oliver  v, 
Loydon,  163  Cal.  124,  124  Pac.  731; 
Bauer's  Law  &  Collection  Co.  v.  Third 
Street  Improv.  Co.  21  Cal.  App.  183, 
131  Pac.  77;  Henne  v.  SHmmers,  23 
Gal.  App.  763,  139  Pac.  907. 

It  is  not  only  the  right  but  the  duty 
of  a  lessor,  circumstanced  as.  was 
plaintiff  herein,  to  endeavor  to  let 
the  premises  to  some  third  person  and 
so  save  the  lessee  in  the  amount  of 
the  damages  for  which  he  would  be- 
come liable. 

West  Side  Auction  House  Co.  v. 
Connecticut  Mut.  L.  Ins.  Co.  186  111. 
166,  57  N.  E.  839;  Wilson  v.  Martin,  1 
Denio,  602. 

The  letting  of  the  premises  for  any 
period  short  of  the  unexpired  term  of 
the  lease  does  not  constitute  an  ac- 
ceptance of  a  surrender. 

Auer  V.  Penn,  99  Pa.  370,  44  Am. 
Rep.  114;  Gerhart  Bealty  Co.  v. 
Brecht,  109  Mo.  App.  25,  84  S.  W.  216; 
2  Tiffany,  Land.  &  T.  §  190;  Sessing- 
haus  V.  Knocke,  127  Mo.  App.  300,  105 
S.  W.  283;  Lewis  v.  Scanlan,  3  Penn. 
(Del.)  238,  50  Atl.  58;  Livermore  v. 
Eddy,  33  Mo.  547 ;  Oldewurtel  v.  Wies- 
enfeld,  97  Md.  165,  M  Atl.  969;  Mar- 
shall V.  John  Grosse  Clothing  Co.  184 
[11.  421,  75  Am.  St.  Bep.  181,  56  N.  E. 
307;  Buck  v.  Lewis,  46  Mo.  App.  227; 
Stewart  v.  Sprague,  71  Mich.  60,  38 
N.  W.  678;  Scott  v.  Beecher,  91  Mich. 
S90,  52  N.  W.  20;  Miller  v.  Benton,  55 
li^onn.  529,  13  Atl.  678;  Auer  v.  Hoff- 
nann,  132  Wis.  620,  112  N.  W.  1090; 
3iggins  V.  Street,  19  Okla.  45,  13 
J.R.A.(N.S.)  398,  92  Pac.  153;  Jacob- 
ion  V.  Miller,  41  Mich.  90,  1  N.  W, 
1013. 

AngreUotti,  Ch.  J.,  delivered  the 
pinion  of  the  court : 
This   is  an  action  to  recover  a 

■ 

udgment  for  money  alleged  to  be 
[ue  as  rent  under  the  terms  of  a 
nritten  lease,  the  defendants  being 
he  trustees  of  the  creditors  of  the 
3ssee  corporation  (a  dissolved  cor- 
oration),  and  the  sureties  on  the 
and  sriven  by  the  lessee  for  the  pay- 
lent  of  the  stipulated  rent  and  the 
bBervance  of  the  other  covenants 
F  the  lease.  The  cause  was  tried 
ith  a  jury,  which  returned  a  ver- 
ict  for  plaintiff  for  $7,500.     De- 
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fendants  appeal  from  the  judgment 
and  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

The  action  was  for  rents  at 
$900  per  month  for  the  period  com- 
mencing November  14,  1908,  and 
ending  June  14,  1910.  The  lease 
was  one  dated  March  6,  1907,  of  a 
lot  of  land  and  a  building  to  be 
erected  by  the  lessor  thereon,  for 
the  term  of  ten  years ;  said  term  to 
begin  when  the  building  was  com- 
pleted and  ready  for  occupancy,  at 
$900  per  month  for  the  first  five 
years,  and  $1,000  per  month  for  the 
second  five  years.  Before  the  com- 
pletion of  the  building  and  in  Febru- 
ary, 1908,  differences  arose  between 
the  parties.  During  that  month,  a 
formal  notice  of  rescission  signed  by 
the  lessee  was  left  on  the  premises 
and  received  by  the  lessor.  It  stated 
substantially  that  the  lessee,  by 
reason  of  the  fact  that  it  was  in- 
duced to  enter  the  lease  by  certain 
alleged  false  and  fraudulent  repre- 
sentations, and  also  because  the 
building  had  not  been  completed  as 
soon  as  promised,  elected  to  rescind 
the  lease,  offered  to  restore  all  prop- 
erty in  said  building  and  premises, 
and  demanded  that  the  lease  be  re- 
scinded and  surrendered.  The  lessor 
on  February  17,  1908,  sent  to  the 
lessee  the  following  notice,  viz.: 
"Your  notice  of  rescission  I  have  re- 
ceived and  the  only  answer  I  have 
to  make  to  it  is  that  the  rescission 
of  a  lease  requires  the  action  of  all 
parties  thereto,  or  the  judgment  of 
a  competent  court.  Your  building 
will  be  ready  for  occupancy  within 
the  next  forty  days." 

On  May  14,  1908,  the  lessor  noti- 
fied the  lessee  that  the  building  was 
completed,  and  tendered  possession 
thereof,  and  demanded  payment  of 
the  first  month's  rent,  and  the  lessee 
refused  to  accept  it  or  any  portion 
thereof,  or  to  pay  any  rent  under  the 
lease.  This  apparently  ended  the 
communications  between  the  parties 
until  the  commencement  of  this  ac- 
tion ov»  four  years  later,  November 
14, 1912.  The  lessee  never  went  into 
possession  of  the  premises,  and 
never  paid  any  rent. 
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Almost  immediately  after  May  14, 
1908,  the  plaintiff  began  efforts  to 
secure  a  tenant  for  the  property. 
She,  however,  secured  no  permanent 
tenant,  although  she  endeavored  to 
do  so.  It  was  put  into  the  hands  of 
various  real  estate  agents  for  that 
purpose,  and  there  were  large  signs 
''painted  on  the  building,  placed. on 
W  for  the  purpose  of  attracting  ten- 
ants. Various  "To  let'*  signs  were 
placed  on  the  building  by  plaintiff, 
the  first  as  early  anyway  as  July, 

1908.  The  premises  were  let  by  the 
lessor  temporarily  to  various  par- 
ties. They  were  first  so  let  during 
the  latter  part  of  1908  "for  between 
a  month  or  two  months,''  $324  rental 
being  received.     In  the  spring  of 

1909,  the  premises  were  so  let  for 
about  three  months  at  $160  a  month. 
Again  they  were  so  let  to  various 
tenants  through  a  real  estate 
agency,  for  "a  trifle  less  than'*  $600. 
On  July  10,  1910,  according  to  the 
allegations  of  the  complaint,  plain- 
tiff finally  disposed  of  said  building. 
During  all  of  the  time  after  June, 
1908,  plaintiff  apparently  treated 
the  property  as  absolutely  at  her  dis- 
posal for  her  own  benefit,  just  as 
though  the  lease  to  the  defendant 
lessee  was  not  in  existence.  After 
the  refusal  of  the  lessee  to  accept 
the  premises,  no  word,  oral  or  writ- 
ten, was  conveyed  to  it  to  the  effect 
that  plaintiff  did  not  hold  possession 
of  the  premises  solely  in  her  own 
right  and  for  her  own  benefit,  and 
without  regard  to  the  lease.  No  sug- 
gestion was  made  to  the  lessee  that 
she  intended  to  let  the  premises  for 
the  benefit  of  the  lessee,  or  at  all, 
and  no  information  was  given  as  to 
the  fact  of  any  of  the  tenancies. 
And  finally,  in  July,  1910,  as  we 
have  seen,  the  building  was  per- 
manently disposed  of  by  plaintiff, 
apparently  without  any  information 
as  to  the  intention  to  dispose  of  it 
being  given  to  the  lessee. 

Upon  these  facts,  as  to  which 
there  is  no  conflict,  it  seems  clear  to 
us  that  the  doctrine  of  Welcome  v. 
Hess,  90  Cal.  507,  26  Am.  St.  Rep. 
146,  27  Pac.  369,  is  applicable.  It 
is  true  that  the  facts  of  this  case 


tt4 


differ  in  some  particulars  from  those 
of  Welcome  v.  Hess,  supra ;  but  th^ 
differ  in  no  such  way  as  to  make  the 
conclusion  arrived  at  there  inappli- 
cable here.  The  real  thing  there  de- 
cided was  that  where  the  premises 
are  abandoned  by  the  tenant,  who 
avows  his  intention  not  to  be  bound 
by  his  lease,  the  assumption  of  ac- 
tual possession  and  absolute  control 
of  the  premises  by  the  lessor,  includ- 
ing efforts  to  let  and  the  actual  re- 
letting thereof  to  others,  without 
saying  or  doing  anything  to  so  quali^ 
fy  his  acts  as  to  indicate  that  he  is 
not  acting  in  his  own  right  and  for 
his  own  benefit,  as  owner  entitled  to 
possession,  without 
saying  or  doing  any-  J^SJUJI! 
thing  to  indicate  to  reicit 
that  he  is  acting  for  IS TI^IS;.""* 
the  benefit  of  the 
lessee  or  reletting  on  the  lessee's  ac- 
count and  for  his  benefit,  he  will  not 
be  heard  thereafter  to  say  that  he 
has  not  accepted  a  surrender  of  the 
term.  This  is  the  settled  law  in  this 
state,  although  there  are  cases  to 
the  contrary  in  some  other  states. 
The  discussion  of  the  question  in 
Welcome  v.  Hess,  supra,  was  such  as 
to  make  it  unnecessary  to  consider 
the  matter  at  length  in  this  opinion. 
The  law  on  this  question  was  very 
clearly  stated  by  the  district  court 
of  appeal  of  the  second  appellate  dis- 
trict in  an  opinion  written  by  Pre- 
siding Justice  Conrey  in  Rehkopf  v. 
Wirz,  31  Cal.  App.  695,  161  Pac 
286,  as  follows:  ''Where  a  tenant 
abandons  the  leased  property  and 
repudiates  the  lease,  the  landlord 
may  accept  possession  of  the  prop- 
erty for  the  benefit  of  the  tenant 
and  relet  the  same,  and  thereupoo 
may  maintain  an  action  for  dam- 
ags  for  the  difference  between  what 
he  was  able  in  good  faith  to  let  the 
property  for  and  the  amount  pro- 
vided to  be  paid  under  the  lease 
agreement.  Bradbury  v.  Higginson, 
162  Cal.  602,  123  Pac  797.  But  a 
lessor  who  chooses  to  foUoi^  that 
course  must  in  some  manner  give 
the  lessee  information  that  he  is  ac- 
cepting   such   possession    for    the 
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benefit  of  the  tenant,  and  not  in  his 
own  right  and  ifor  his  own  benefit. 
If  the  lessor  takes  possession  of 
property  delivered  to  him  by  his  ten- 
ant, and  does  so  unqualifiedly,  he 
thereby  releases  the  tenant.  Baker 
V.  Eilers  Music  Co.  26  Cal.  App.  371, 
146  Pac.  1056;  Welcome  v.  Heds, 
supra.  An  unqualified  taking  of 
possession  by  the  lessor  and  relets 
ting  of  the  premises  by  him  as 
owner  to  new  tenants  is  inconsistent 
with  the  continuing  force  of  the 
original  lease.  If  done  without  the 
consent  of  the  tenant  to  such  inter- 
ference, it  is  an  eviction,  and  the 
tenant  will  be  released.  If  done  pur- 
suant to  the  tenant's  attempted 
abandonment,  it  is  an  acceptance  of 
the  surrender  and  likewise  releases 
the  tenant.'* 

It  is  clear  that  the  mere  fact  that 
the  lessee  refused  to  accept  posses- 
sion at  all  and  never  went  into  pos- 
session does  not  present  any  ma- 
terial distinction,  in  view  of  the  sub- 
sequent acts  of  the  lessor.    Nor  does 
it  materially  affect  the  matter  that 
the  lessor,  notwithstanding  her  ef- 
forts in  that  behalf,  failed  to  obtain 
a  permanent  tenant  for  a  term  ex- 
tending beyond  the  term  prescribed 
by  the  lease  to  defendant  corpora- 
tion.   Of  course,  such  a  letting  with- 
out any  act  or  word  to  qualify  its 
effect  would  have  very  clearly  shown 
an  absolute  acceptance  of  the  sur- 
render of  the  term,  just  as  the  per- 
manent disposition  by  the  lessor  of 
the  building  in  July,  1910,  showed 
to  a  certainty  that  the  lessor  was 
then  holding  the  premises  solely  in 

B^tde«ce-  .  her  own  right  and 
reaciMion  of  m  uo  Way  for  the 
■•••••  benefit  of  the  ten- 

ant. But  her  efforts  to  obtain  a  per- 
manent tenant  were  just  as  potent 
in  their  effect  as  showing  her  at- 
titude with  regard  to  the  premises 
in  this  connection,  as  would  have 
been  her  actual  letting  in  the  event 
of  finding  such  a  tenant,  and  her 
conduct  in  this  regard,  together 
livith  her  conduct  generally  in  re- 
lation to  the  premises  from  as  early 
as  July,  1908,  bring  the  case  within 


the  rule  we  have  referred  to,  not- 
withstanding her  failure  to  obtain 
a  permanent  tenant.  The  refusal  to 
accept  the  offer  of  rescission  made 
in  February,  1908,  and  the  subse- 
quent tender  of  the  premises  and  de- 
mand for  one  month's  rent  in  May, 
1908,  are  also  of  no  importance  in 
so  far  as  the  question  we  are  con- 
sidering is  concerned.  These  things, 
of  course,  showed  the  then  attitude 
of  the  lessor  in  the  matter,  and  the 
desire  that  the  lessee  should  accept 
the  premises  under  the  lease.  But 
even  then  the  lessor  did  not  indicate 
that  in  the  event  of  the  lessee's  re- 
fusal to  accept  possession  she  would 
nevertheless  continue  to  regard  the 
property  as  belonging  to  the  tenant 
for  the  specified  term.  And,  as  we 
have  seen,  her  subsequent  conduct 
with  regard  thereto  was  a  complete 
negation  of  any  such  attitude  on  her 
part. 

Some  reliance  is  placed  by  plain- 
tiff in  this  connection  upon  certain 
allegations  in  defendants'  plead- 
ings by  way  of  further  answer  and 
defense  and  cross  complaint.  In  ad- 
dition to  their  denials  of  the  allega- 
tions of  the  complaint  in  this  action 
commenced  November  14, 1912,  they 
sought  a  conclusion  of  rescission  of 
the  contract  of  lease  on  the  ground 
of  alleged  false  representations 
which  induced  the  making  thereof, 
and  in  this  connection  alleged  the 
giving  of  the  notice  of  rescission  in 
February,  1908,  to  which  we  have 
referred,  and  that  the  plaintiff  "re- 
fused and  still  refuses  to  rescind  or 
cancel  said  lease."  So  far  as  the 
question  of  surrender  that  we  have 
been  discussing  is  concerned,  the 
only  force  that  can  be  attributed  to 
this  allegation  in  the  connection  in 
which  it  is  used  is, 
of  course,  by  way  of 
admission  of  the  de- 
fendants that  there 
never  was  any  un- 
qualified acceptance  by  the  lessor 
of  possession  and  control  of  the 
premises  for  her  own  exclusive  bene- 
fit, notwithstanding  the  lease.  We 
cannot  read  it  as  intended  to  have 


acceptance  of 
surrender 
of  lease. 
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or  as  having  in  fact  any  such  mean- 
ing, or  as  being  of  any  importance 
in  the  solution  of  the  question  we 
have  discussed. 


The  judgment  and  order  denying 
a  new  trial  are  reversed. 

Shaw,   Sloss,   Melvin,   and   Hen- 
shaWy  JJ.»  concur. 


ANNOTATION. 

When  landlord's  reletting  or  efforts  to  relet  after  tenant's  abandonment  or 
refusal  to  enter  deemed  to  be  acceptance  of  the  surrender. 


I.  Introductory,  1080. 
n.  Intention  a  question  of  fact,  1080. 
III.  Application  to  various  cases,  1087. 

J.  Introductory* 

It  is  well  settled  that  the  parties  to 
a  lease  may  by  agreement  terminate 
the  same  and  the  landlord  resume  pos- 
session of  the  premises.  Such  a  ter- 
j  mination  of  a  lease  requires  tHe  con- 
^  sent  of  both  parties.  The  consent  of 
the  lessor  need  not,  however,  precede 
the  surrender.  If  it  exists  at  any  time, 
surrender  is  completed  and  the  lease 
terminated.  For  example,  if  the  land- 
lord accepts  a  surrender  or  abandon- 
ment of  leased  premises  that  has  al- 
ready taken  place  with  the  intent  to 
terminate  the  lease,  the  lease  is  ter- 
minated as  effectually  as  if  there  had 
been  a  valid  agreement  of  surrender 
/in  advance.  What  amounts  to  an  ac- 
ceptance of  such  a  surrender  is  a 
broad  question.  Primarily,  it  is  a 
question  of  the  landlord's  intention. 
There  are,  however,  certain  .rules 
which  preclude  the  giving  effect  to 
this  intention  in  all  instances.  Ac- 
cording to  one  line  of  authorities,  a 
lessor  cannot,  upon  an  abandonment 
of  the  leased  premises  by  the  lessee, 
relet  them  without  terminating  the 
lease;  at  least,  there  can  be  no  relet- 
ting without  the  consent,  express  or 
implied,  of  the  lessee  thereto.  Accord- 
ing to  a  second  line  of  authorities  there 
can  be  no  reletting  of  the  abandoned 
premises  without  accepting  the  sur- 
render, unless  notice  of  the  refusal  to 
accept  the  surrender  and  of  the  in- 
tention to  relet  on  the  tenant's  ac- 
count is  given  the  tenant.  If  there  is 
a  notice  of  the  lessor's  refusal  to  ac- 
cept the  surrender,  and  that  he  will 
relet  on  account  of  the  tenant,  a  re- 
letting is  not,  as  a  matter  of  law,  an 
acceptance  of  the  surrender  according 


to  this  rule.  According  to  a  third  line 
of  cases,  a  reletting  is  not  conclusive 
as  a  matter  of  law  as  an  acceptance  of 
such  surrender,  irrespective  of  the 
question  of  notice.  The  cases  are 
agreed  that  mere  attempts  to  relet  do 
not  conclusively  show  an  acceptance 
of  the  surrender. 

Under  the  first  of  these  theories, 
and  the  second  in  the  absence  of  no- 
tice, the  intention  of  the  landlord  in 
reletting  the  premises  is  immaterial, 
for  the  rules  conclusively  ascribe  to 
such  reletting  a  certain  effect,  viz.,  an 
acceptance  of  the  surrender  and  con- 
sequent termination  of  the  lease.  But 
under  the  third  theory,  and  the  second 
one  in  cases  in  which  the  requisite, 
notice  was  given,  the  reletting  is  not 
as  a  matter  of  law  an  acceptance  of 
the  surrender.  And  this  is  true  with 
reference  to  attempts  at  reletting.  It 
does  not  follow,  however,  from  the 
fact  that  the  landlord  may  relet  or  at- 
tempt to  do  se  without  accepting  the 
surrender,  that  he  has  done  so  in  every 
instance.  He  may  intend  to  accept  the 
surrender,  and  thus  terminate  the 
lease;  if  he  did  thus  intend  to  accept 
the  surrender  the  lease  is  terminated; 
if  he  did  not  intend  to  accept  such 
surrender,  the  lease  is  not  terminated. 
In  other  words,  the  latter  rules  give 
free  scope  to  the  landlord's  intention. 
The  present  note  is  concerned  only 
with  the  bearing  of  a  reletting  or  at- 
tempts to  relet  upon  the  determination 
of  this  intention. 

//.  Intention  a  question  of  fact. 

The  intent  with  which  the  landlord 
acts  in  reletting  premises  is  primarily 
a  question  of  fact,  and  therefore  for 
the  trier  of  facts,  usually  the  jury. 

Greorgia. — Schachter  v.  Tuggle  Co. 
(1910)  8  Ga.  App.  661,  70  S.  E.  93. 
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Iowa. — ^Chase  v.  Evans  (1916)  178 
Iowa,  885,  160  N.  W.  346. 

MiaaourL— Huling  v.  RoU  (1890)  48 
Mo.  App.  234. 

New  Jersey. — ^Zabriskie  v.  Sullivan 
(1911)  82  N.  J.  L.  545,  81  Atl.  1135; 
O'Neil  V.  Pearse  (1915)  87  N.  J.  L. 
382,  94  Atl.  312,  affirmed  in  (1916)  88 
N.  J.  L.  733,  96  Atl.  1102. 

New  York. — Hurley  v.  Sehring 
(1891)  62  Hun,  621,  43  N.  Y.  S.  R.  240, 
17  N.  Y.  Supp.  7;  Stanley  v.  Koehler 
(1857)  1  Hilt  354;  Isaacson  v.  Wolf  en- 
sohn  (1903)  84  N.  Y.  Supp.  555;  Feust 
V.  Craig  (1907)  107  N.  Y.  Supp.  637; 
Hodgkiss  V.  Dayton-Brower  Co.  (1915) 
156  N.  Y.  Supp.  907. 

North  Carolina.— Everett  v.  Wil- 
liamson (1890)  107  N.  C.  204,  12  S.  E. 
187. 

Oregon.— ^Bowen  v.  Clark  (1892)  22 
Or.  566,  29  Am.  St.  Rep.  625,  30  Pac. 
430. 

Pennsylvania^ — ^Breuckmann  v.  Twi- 
bill  (1879)  89  Pa.  58. 

Canada.— Matthias  v.  Pace  (1882) 
15  N.  S.  366. 

In  Hodgkiss  v.  Dayton-Brower  Co. 
(1915)  156  N.  Y.  Supp.  907,  there  is 
held  to  be  a  question  of  fact  as  to 
whether  there  had  been  an  acceptance, 
where  the  landlord  repossessed  him- 
self of  the  premises,  made  alterations 
therein  for  the  purpose  of  reletting, 
and  made  efforts  to  relet  the  same 
over  the  tenant's  objection  to  any  re- 
letting on  his  account.  Giving  a  tenant 
permission  to  leave  some  of  his  prop- 
erty on  the  premises  after  the  date 
of  his  abandonment  has  been  held  to 
be  evidence  from  which  acceptance  of 
the  abandonment  may  be  presumed. 
Stanley  v.  Koehler  (1857)  1  Hilt. 
(N.  Y.)  354.  In  Schachter  v.  Tuggle 
(IJo.  (Ga.)  supra,  it  was  left  to  the  jury 
to  say  what  the  intent  of  the  landlord 
was  where,  upon  being  tendered  the 
keys  by  an  undertenant  who  was  about 
to  vacate  the  premises,  the  landlord 
replied  that  he  would  take  the  keys, 
but  would  have  to  hold  for  the  rent 
the  person  responsible  therefor,  but 
that  he  was  willing  to  try  to  relet  the 
premises.  In  Ruling  v.  Roll  (1890) 
43  Mo.  App.  234,  where  the  jury  found 
there  was  ap  acceptance  of  the  sur- 
render, the  court  does  not  discuss  the 


evidence  on  which  the  finding  .s  based, 
merely  stating  that  the  question  'was 
one  for  the  jury.  The  facts,  however, 
are  interesting,  and  show  that  after 
the  abandonment  by  the  tenant  the 
landlord  took  possession  and,  without 
consulting  the  tenant,  set  to  work  to 
rent  it,  putting  it  into  the  hands  of  a 
number  of  real  estate  agents,  and  a 
month  after  the  abandonment,  and 
after  making  several  costly  altera- 
tions and  repairs  upon  the  building, 
leased  it  for  a  period  beyond  the  term 
of  the  original  lessee.  On  the  con- 
trary, in  Buck  v.  Lewis  (1891)  46  Mo. 
App.  227,  an  instruction  to  the  effect 
that  if  the  landlord  personally,  or  by 
his  agent,  accepted  the  keys  to  the 
leased  premises  from  the  tenant,  and 
''took  possession  of  said  tenements,  or 
rooms,  during  the  month  of  July,  and 
tried  to  rent  the  said  [premises]  to 
other  parties  on  their  own  account, 
without  the  privity  or  consent  of  de- 
fendant, then  the  plaintiff  cannot  re- 
cover the  rent  for  said  month,"  was 
held  erroneous.  A  reletting  which 
was  held  not  to  amount  to  an  accept- 
ance took  place  in  Leavitt  v.  Maykel 
(1911)  210  Mass.  55,  96  N.  E.  51,  but 
in  this  case  there  was  an  express  writ- 
ten agreement  that  the  lessor  might 
relet  without  affecting  the  rights  of 
the  parties. 

Even  under  a  lease  expressly  pro- 
viding that  the  landlord  may  relet  on 
behalf  of  the  tenant  in  case  of  aban- 
donment there  has  been  held  to  be  a 
question  whether  or  not  the  landlord 
intended  to  accept  the  surrender,  in 
reletting  the  premises  or  attempting  to 
do  so.  Vogel  V.  Piper  (1903)  89  N.  Y. 
Supp.  431.  See  Stem  v.  Thayer  (1894) 
56  Minn.  93,  57  N.  W.  329,  infra. 
The  act  of  the  landlord,  who  had  a 
dispute  with  his  tenant  in  which  the 
tenant  stated  that  he  was  going  to 
move  and  the  landlord  replied  that  he 
was  glad  of  it,  in  thereafter,  and  be- 
fore the  tenant  had  actually  left  the 
premises,  entering  upon  the  property 
and  posting  a  notice  that  the  same  was 
for  rent,  is  held  to  be  an  acceptance 
of  the  surrender,  in  Crane  v.  Edwards 
(1903)  80  App.  Div.  383,  80  N.  Y. 
Supp.  747.  The  fact  that  the  landlord 
increased  the  rent  upon  reletting  the 
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premises  does  not  require  a  finding 
that  there  was  an  acceptance.  Payne 
V.  Hall  (1912)  82  N.  J.  L.  862,  82  Atl. 
518. 

In  some  cases  an  express  agreement 
has  been  entered  into  subsequently  to 
the  abandonment  of  the  lease  that  the 
lessor  should  procure  a  tenant  without 
affecting  the  rights  of  the  parties.  In 
some  such  cases  the  rerenting  has  not 
been  urged  as  an  acceptance.  Steke- 
tee  V.  Pratt  (1899)  122  Mich.  80,  80 
N.  W.  989.  In  American  Sav  Bank  & 
T.  Co.  V.  Maf ridge  (1910)  60  Wash. 
180,  110  Pac.  1015,  the  lease  was  sold 
by  agreement  of  the  parties.  In  Cox 
V.  McKinley  (1911)  10  Ga,  App.  492,  73 
S.  E.  751,  there  seems  to  have  been 
express  agreement  that  the  landlord 
should  relet  for  the  tenant.  But  in 
others  in  which  the  taking  possession 
under  such  an  agreement  has  been 
urged  as  an  acceptance,  this  conten- 
tion has  been  denied,  and  the  landlord 
held  to  have  taken  possession  for  the 
purpose  of  rerenting  under  the  con- 
tract. Morgan  v.  Smith  (1877)  70  N. 
Y.  587;  Hoster-Columbus  Associated 
Breweries  Co.  v.  Stag  Hotel  Corp. 
(1910)  111  Va,  223,  68  S.  E.  50. 

The  question  of  fact  as  to  the  land- 
lord's intention  is  often  stated  in  an- 
other form,  viz.,  if  the  landlord  re- 
lets on  account  of  the  tenant,  there  is 
no  acceptance  of  the  surrender;  but 
if  he  relets  on  his  own  account  there 
is  an  acceptance.  Bernard  v.  Renard 
(reported  herewith)  ante,  1076;  Kean 
V.  Rogers  (1910)  146  Iowa,  559,  123 
N.  W.  754,  approved  in  H.  S.  Chase  & 
Co.  y.  Evans  (reported  herewith) 
ante,  1071;  Dobbin  v.  McDonald 
(1895)  60  Minn.  380,  62  N.  W. 
437;  Pelton  v.  Place  (1899)  71  Vt. 
430,  46  Atl.  63.  In  Kean  v.  Rog- 
ers (1910)  146  Iowa,  559,  123  N.  W. 
754,  the  court,  in  discussing  the  evi- 
dence tending  to  show  the  accept- 
ance of  a  surrender,  observes,  that  the 
reletting  of  the  premises  is  not  always 
conclusive.  "If  the  landlord  relets 
on  account  of  the  tenant,  it  is  a  cir- 
cumstance of  no  value;  but  if  the  land- 
lord relets  on  his  own  account  without 
notifying  the  original  -lessee,  and  he 
does  not  consent  thereto,  such  relet- 
ting is  generally  held  to  show  an  ac- 


ceptance of  the  surrender,  unless  the 
lease  itself  provides  for  such  relet- 
ting." In  this  case,  evidence  that  the 
lessor  relet  the  premises  to  another, 
and  demanded  rent  of  him,  was  held 
to  be  evidence  tending  to  support  the 
claim  that  there  had  been  an  accept- 
ance of  the  surrender.  It  is  held  in 
Goodfield  Realty  Co.  v.  Wormser 
(1910)  125  N.  Y.  Supp.  521,  that  the 
fact  that  the  landlord  relets  the  aban- 
doned premises,  without  expressing  in 
the  new  lease  that  he  acted  as  agent  of 
the  original  tenant,  is  not  determina- 
tive that  the  landlord  did  not  regard 
himself  as  acting  for  the  original 
tenant.  In  Buck  v.  Lewis  (1891)  46 
Mo.  App.  227,  an  instruction  that  if 
the  landlord  accepted  the  keys  and 
took  possession,  and  tried  to  rent  to 
other  parties  on  his  own  account  with- 
out the  privity  or  consent  of  the  ten- 
ant, he  could  not  recover  rent,  was 
held  improper.  But  the  phrase,  "on 
his  own  account,"  did  not  receive  spe- 
cial consideration. 

It  is  held  in  some  cases  that  the 
landlord's  consent  to  a  surrender  can- 
not be  inferred  from  unsuccessful  at- 
tempts to  relet.  Gaines  v.  McAdam 
(1898)  79  IlL  App.  201;  West  Side 
Auction  House  Co.  v.  Connecticut  Mut 
Ins.  Co.  (1899)  85  IlL  App.  497,  af- 
firmed in  (1900)  186  111.  156,  57  N.  E. 
839;  Bradley  v.  Walker  (1900)  93 
m.  App.  609;  Lane  v.  Nelson  (1895) 
167  Pa.  602,  31  Atl.  864.  In  Gaines  v. 
McAdam  (UL)  supra,  the  attempt  was 
by  an  agent,  and  the  court  states  that 
the  unsuccessful  attempt  of  an  agent 
to  rent  premises  does  not  raise  an  in- 
ference of  the  landlord's  consent  to 
the  surrender.  Apparently,  however, 
it  is  assumed  that  the  agent  had  au- 
thority, and  the  decision  is  based  on 
the  ground  that  the  unsuccessful  at- 
tempt to  rent  the  premises  does  not 
raise  an  inference  of  acceptance.  The 
mere  fact  that  the  landlord  attempts 
to  secure  another  tenant  is  not  of  it- 
self any  evidence  that  he  intended  to 
accept  the  surrender  by  the  original 
tenant.  Duffy  v.  Day  (1890)  42  Mo. 
App.  638;  Reeves  v.  McClomeskey 
(1895)  168  Pa.  571,  32  Atl.  96.  Ac- 
cordingly there  has  been  held  to  be  no 
question  of  fact  for  the  jury,  where 
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the  landlord  has  made  such  an  at- 
tempt. Scott  V.  Beecher  (1892)  91 
Mich.  590,  52  N.  W.  20;  Joslin  v.  Mc- 
Lean (1894)  99  Mich.  480,  58  N.  W. 
467. 

An  attempt  to  relet  is  not  such  an 
act  as  of  itself  releases  the  tenant. 
Pier  V.  Carr  (1871)  69  Pa.  826.  Mere- 
ly advertising  the  place  for  rent  can- 
not be  considered  as  an  acceptance  of 
the  surrender.  Redpath  v.  Roberts 
(1802)  3  Esp.  (Eng.)  225;  Ontario  In- 
dustrial Loan  &  Invest.  Go.  v.  O'Dea 
(1895)  22  Out.  App.  Rep.  349.  What- 
ever may  be  the  effect  of  an  actual 
renting  of  the  premises,  it  has  been 
held  that  unsuccessful  attempts  at  re- 
letting cannot  be  regarded  as  an  ac- 
ceptance, especially  where  the  land- 
lord has  notified  the  tenant  that  he 
will  relet  on  behalf  of  the  tenant. 
Dorrance  v.  Bonesteel  (1900)  51  App. 
Div.  129,  64  N.  Y.  Supp.  307..  At  least, 
unsuccessful  attempts  to  relet  or  ad- 
vertising for  rent  are  not  conclusive 
that  the  landlord  has  accepted. 

Louisiana.  —  Vincent  v.  Frelich 
(1898)  50  La.  Ann.  378,  69  Am.  St. 
Rep.  436,  23  So.  373. 

Michigan.  —  Jacobson  v.  Miller 
(1879)  41  Mich.  90,  1  N.  W.  1013. 

MissMirL — Sessinghaus  v.  Knocke 
(1907)  127  Mo.  App.  300,  105  S.  W. 
283. 

New  Jersey.  —  0*Neil  v.  Pearse 
(1915)  87  N.  J.  L.  382,  94  Atl.  312,  af- 
firmed in  (1916)  88  N.  J.  L.  733,  96 
Atl.  1102  (holding  that  such  an  at- 
tempt does  not,  as  a  matter  of  law, 
amount  to  an  acceptance  of  the  sur- 
render). 

New  York.— Levitt  v.  Zindler  (1910) 
136  App.  Div.  695,  121  N.  Y.  Supp. 
483;  Feust  v.  Craig  (1907)  107  N.  Y. 
Supp.  687. 

Pennsylvania. — Marseilles  v.  Kerr 
(1841)  6  Whart  (Pa.)  500;  Breuck- 
mann  v.  Twibill  (1879)  89  Pa.  58. 

England.  —  Oastler  v.  Henderson 
(1877)  L.  R.  2  Q.  B.  Div.  575,  46  L.  J. 
Q.  B.  N.  S.  607,  37  L.  T.  N.  S.  22 
(holding  this  not  to  amount  to  a  sur- 
render as  a  matter  of  law) ;  Smith  v. 
Blackmore  (1885)  1  Times  L.  R.  267. 

Canada. — McBride  v.  Ireson  (1915) 
85  Ont.  L.  Rep.  173  (tenant  was  noti- 
fied by  landlord  that  premises  would 


be  relet,  but  that  until  then  the  tenant 
would  be  held  for  the  rent) . 

The  declaration  of  a  landlord  that 
his  tenant  had  given  up  his  lease,  ac- 
companied by  an  unsuccessful  attempt 
to  lease  to  another,  is  not  conclusive 
evidence  that  their  relation  has  ceased. 
Milling  V.  Becker  (1880)  96  Pa.  182. 

One  court,  in  discussing  the  effect 
of  a  statement  by  the  landlord  at  the 
time  the  tenant  delivered  the  keys  to 
him  that  he  would  take  them  and  hold 
them  for  the  tenant  so  as  to  be  able 
to  let  the  premises  for  him  as  his 
agent,  states  that  this  conversation 
would  seem  unmistakably  to  negative 
any  intent  on  the  part  of  the  landlord 
to  accept  the  surrender  of  the  term, 
and  although  not  assented  to  by  the 
tenant,  that  fact  rendered  no  less  em- 
phatic the  landlord's  refusal  to  accept 
the  surrender,  and  unless,  therefore, 
the  landlord  did  some  act  which  would 
indicate  a  change  of  mind,  it  would  be 
difficult  to  find  a  rule  of  law  which 
would  create  an  acceptance  by  her  of 
an  attempted  surrender  against  her 
will.  Dorrance  v.  Bonesteel  (1900)  51 
App.  Div.  129,  64  N.  Y.  Supp.  307, 
holding  that  a  receipt  of  the  keys  to 
the  leased  premises  with  the  express 
intention  of  taking  them  as  the  agent 
of  the  tenant,  together,  with  a  subse- 
quent attempt  to  relet  the  premises, 
do  not  constitute,  as  matter  of  law,  an 
acceptance  of  the  surrender. 

See  Crane  v.  Edwards  (1903)  80  App. 
Div.  333,  80  N.  Y.  Supp.  747,  supra. 

But  it  has  been  stated  that,  in  the 
absence  of  a  provision  in  the  contract 
authorizing  him  to  do  so,  the  lessor's 
re-entry  upon  the  premises  and  at- 
tempt to  relet  the  same  in  his  own 
name  after  the  abandonment  thereof 
by  the  lessee  is  evidence  tending 
strongly  to  show  an  acceptance  on  his 
part  of  the  surrendeir  of  the  premises. 
Feust  V.  Craig  (1907)  107  N.  Y.  Supp. 
637.  On  a  subsequent  appeal  of  this 
ease  the  silence  of  the  landlord  for 
two  months  after  his  agent  had  re- 
ceived the  keys  from  the  tenant,  who 
notified  him  that  he  had  abandoned 
the  premises,  and  attempts  to  relet, 
were  held  to  make  a  prima  facie  case 
of  surrender.  109  N.  Y.  Supp.  742. 
The  landlord  had  also  been  notified 
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of  the  tenant's  intention  to  surrender 
the  premises.  When  the  keys  were 
delivered  to  the  agent»  the  tenant  noti- 
fied the  agent  that  he  surrendered  the 
premises,  to  which  the  agent  replied, 
"All  right." 

Some  general  observations  appear 
in  the  reported  decisions  as  to  the 
weight  to  be  given  a  reletting  by  the 
landlord,  as  evidence  of  such  accept- 
ance. The  supreme  court  of  Mary- 
land states  that  the  acceptance  of  keys 
by  the  landlord,  repairs  to  the  house, 
and  the  reletting  of  the  premises  are 
insufficient  of  themselves  to  show  an 
acceptance,  "unless,  under  all  the  cir- 
cumstances, they  are  of  such  a  char- 
acter as  to  show  a  purpose  on  the  part 
of  the  tenant  to  vacate,  and  on  the 
part  of  the  landlord  to  resume  posses- 
sion, to  the  exclusion  of  the  tenant. 
If,  at  the  time  when  the  keys  were 
returned  to  him,  the  landlord  notified 
the  tenant  that  he  received  them  under 
protest,  would  rerent,  and  hold  him  for 
rent,  and  the  defendant  assented  to 
such  renting,  the  presumption  which 
might  otherwise  arise  that  there  was 
an  acceptance  of  the  property  would 
not  be  reasonable;  and  if  under  such 
circumstances  he  rented  the  property, 
it  would  be  plain  that  he  would  do  so 
for  the  lessee's  interest,  and  not  with 
the  intent  of  accepting  the  surrender. 
But  if  the  landlord  without  such  as- 
sent on  the  part  of  the  tenant  does  an 
act,  such  as  taking  possession  of  and 
reletting  the  premises,  which  is  utter- 
ly inconsistent  with  the  relation  of 
landlord  and  tenant,  then  a  surrender 
is  implied  and  the  tenancy  is  at  an 
end."  Biggs  v.  Stueler  (1901)  93  Md. 
100,  48  Atl.  727.  Temporarily  taking 
possession  by  another  tenant  for  a 
limited  time,  of  part  of  the  leased 
premises  by  the  landlord,  is  not  one 
of  those  unequivocal  acts  which  will 
terminate  the  lease,  but  the  effect  of 
such  an  act  depends  upon  the  inten- 
tion of  the  landlord.  Mickleborough 
V.  Strathy  (1911)  23  Ont.  L.  Rep.  33. 

It  has  been  held  in  a  case  involving 
a  lease  containing  a  provision  author- 
izing the  lessor  to  rerent  the  premises 
upon  an  abandonment  by  the  tenant, 
for  and  on  behalf  of  the  tenant,  that 
to   amount  to  an   acceptance  of  the 


surrender  which  will  terminate  the 
lease  by  operation  of  law,  there  must 
be  some  unequivocal  act  on  the  part 
of  the  landlord  which  unmistakably 
evinces  an  intention  on  his  part  to  ter- 
minate the  lease  and  the  relationship 
of  landlord  and  tenant,  and  that  the 
proof  is  insufUcient' if  there  be  no 
evidence  of  acts  which  will  bind  on 
the  principle  of  estoppel.  Stern  v. 
Thayer  (1894)  56  Minn.  93,  67  N.  W. 
329.  Within  this  rule  a  direction  of  a 
verdict  for  the  landlord  was  held 
proper,  where  the  evidence  showed 
that  some  time  before  the  abandon- 
ment the  tenant  informed  the  landlord 
that  he  was  going  to  vacate,  and  would 
get  a  good  tenant  to  occupy  when  he 
moved  out,  but  that  the  landlord  ob- 
jected to  the  lessee  securing  a  tenant 
and  told  him  not  to  do  it;  that  he  had 
a  scheme  for  renting  the  rooms  him- 
self; for  this  reason  he  did  not  want 
the  tenant  to  secure  a  tenant.  It  was 
further  in  evidence  that  the  landlord 
had  some  conversation  with  a  pro- 
spective lessee,  who  examined  the 
rooms  after  the  abandonment,  but  did 
not  rent.  Subsequently  a  "To  let" 
sign  was  placed  on  the  premises.  This 
decision  is  based  largely  upon  the  es- 
toppel theory,  the  court  stating  that  in 
nothing  that  was  said  or  done  by  the 
landlord  were  there  any  of  the  essen- 
tial elements  of  an  estoppel. 

It  is  the  doctrine  of  some  cases  that 
a  reletting  creates  no  prima  facie  case 
of  acceptance.  Auer  v.  Penn  (1882) 
99  Fsu  370,  44  Am.  Rep.  114;  Lane  v. 
Nelson  (1895)  167  Pa.  602,  31  Atl.  864. 
The  renting  of  the  premises  to  an- 
other tenant  after  notice  to  the  lessee 
that  the  lessor  will  hold  him  for  the 
rent  does  not  raise  a  presumption 
of  surrender.  Auer  v.  Penn  (Pa.) 
supra.  The  acceptance  of  the  sur- 
render cannot  be  implied  from  the 
fact  that  the  landlord  put  the  prem- 
ises in  the  hands  of  an  agent  to  rent, 
and  caused  the  rent  notice  to  be  placed 
on  the  premises.  Lane  v.  Nelson 
(Pa.)  supra. 

On  the  contrary,  it  has  been  stated 
that  if  the  landlord  takes  possession 
of  the  abandoned  premises  and  relets 
them  he  will  be  deemed  to  have  ac- 
cepted a  surrender,  unless  there  are 
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facts  rebutting  this  inference.  Under* 
hill  V.  Collins  (1892)  132  N.  Y.  270,  30 
N.  E.  576;  Bloomer  ▼.  Merrill  (1365) 
1  Daly  (N.  Y.)  485,  29  How,  Pr.  269. 
Winant  v.  Hines  (1887)  14  Daly 
(N.  Y.)  187,  holding  contra,  is  thus 
overruled.  Within  this  rule,  there 
was  held  to  be  no  acceptance  of  the 
surrender  where,  a  short  time  prior 
to  the  surrender,  the  landlord  had,  in 
an  interview  with  the  tenant,  refused 
to  accept  a  surrender  of  the  premises 
and  told  him  that  he  should  hold  him 
for  the  rent,  but  would  let  the  prem< 
ises  on  account  of  the  tenant,  and 
under  these  circumstances  the  tenant 
left  the  premises  and  sent  the  keys  by 
another  person  to  the  landlord.  Un- 
derbill V.  Collins  (N.  Y.)  supra.  The 
court  states  that  the  landlord,  in  re- 
letting the  premises,  did  only  that 
which  he  had  promised  and  had  the 
right  to  do.  A  similar  decision  ap- 
peared' in  Bloomer  v.  Merrill  (N.  Y.) 
supra,  where,  after  the  lessor  was  ad- 
vised that  the  lessee  was  intending  to 
leave  the  premises,  he  told  the  lessee 
that  he  would  let  the  premises  on  the 
lessee's  account  and  would  hold  him 
responsible  for  the  rent.  The  letting 
was  held  to  be  no  evidence  of  the  sur- 
render. These  cases  are  decided  upon 
the  theory  that  there  was  an  implied, 
consent  by  the  tenant  to  the  reletting. 
The  Underbill  Case  is  distinguished 
in  the  subsequent  case  of  Gray  v. 
Kaufman  Dairy  &  Ice  Cream  Co. 
(1900)  162  N.  Y.  388,  49  L.R.A.  580,  76 
Am.  St.  Rep.  327,  56  N.  E.  903,  where 
a  reletting  was  held  to  be  an  accept^ 
ance  of  the  surrender,  although  the 
landlord  expressly  states  in  a  letter 
to  the  tenant  subsequent  to  the  aban- 
donment, that  he  would  not  release  the 
tenant,  but  would  relet  on  his  account 
and  hold  him  for  any  loss  that  might 
be  sustained,  to  which  letter  the  ten- 
ant did  not  reply;  and  where,  subse- 
quently thereto,  some  negotiations 
were  had  between  the  landlord  and 
the  tenant  in  regard  to  reletting,  but 
finally  the  landlord  relet  without  the 
consent  of  the  original  tenant.  It  is 
held  that  the  consent  of  the  tenant  to 
the  reletting  cannot  be  implied  from 
his  silence  and  faihire  to  answer  the 
letters.     The  removal  of  the  tenant 


after  a  notice  that  the  landlord  would 
hold  him  responsible  for  the  rent  does 
not,  it  seems,  raise  an  implied  consent 
to  the  reletting,  where  the  landlord 
does  not  state  in  addition  thereto  that 
he  will  relet  the  premises  and  hold  the 
tenant  for  the  deficiency.  Schmidt  v. 
Vahjen  (1911)  148  App.  Div.  479,  127 
N.  Y.  Supp.  1038;  Gaffney  v.  Paul 
(1899)  29  Misc.  642,  61  N.  Y.  Supp. 
173;  Hodgkiss  v.  Dayton-Brower  Co. 
(1915)  156  N.  Y.  Supp.  907.  In 
Schmidt  v.  Vahjen  (N.  Y.)  supra,  the 
occupancy  by  the  subsequent  tenant 
was  gratuitous,  and  the  court  states 
that  the  landlord's  case  is  not 
aided  but  harmed  by  the  fact  that 
he  charged  no  rent.  In  Hodgkiss  v. 
Dayton-Brower  Co.  (N.  Y.)  supra,  it 
is  stated  that  the  landlord's  statement 
to  the  tenant  of  intention  to  hold  him 
liable  for  rent,  "and  to  relet  for  the 
latter^s  account,"  does  not  sustain  an 
implied  agreement  for  such  reletting. 
The  question  as  to  the  necessity  and 
sufficiency  of  the  lessee's  consent  is, 
however,  not  exhaustively  considered 
herein,  as  it  is  not  within  the  scope  of 
the  note. 

It  is  apparent  that  the  landlord's 
intention  is  to  be  determined  from  all 
the  circumstances,  since  it  is,  as  stated 
above,  primarily  a  question  of  fact. 
Accordingly,  it  has  been  held  improper 
for  the  court  to  take  the  case  from  the 
jury  and  hold  as  a  matter  of  law  that 
there  was  no  acceptance  of  the  sur- 
render, where  a  nonresident  landlord, 
upon  hearing  that  his  tenant  intended 
to  abandon  the  premises,  rented  them 
to  another  before  the  tenant  actually 
moved  out,  and  without  any  notice  to 
him.  Hays  v.  Goldman  (1903)  71  Ark. 
251,  72  S.  W.  563. 

And  so,  where  an  agent  of  the  land- 
lord, upon  hearing  of  the  abandon- 
ment, instructed  another  to  get  the 
keys  and  put  up  a  'Tor  rent"  sign  on 
the  premises,  and  had  the  water  turned 
oif,  rubbish  removed,  and  some  of  the 
rooms  repapered,  and  had  an  offer  of  a 
little  less  than  the  original  tenant  was 
paying  for  the  premises,  but  declined 
to  accept  it,  but  finally  secured  a  ten- 
ant at  the  same  price  that  the  original 
tenant   was  paying.     Sessinghaus   v. 
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Knocke  (1907)  127  Mo.  App.  300,  105 
S.  W.  283. 

A  verdict  for  the  plaintiff  was  re- 
versed in  Fagelle  v.  Etna  Importing 
Co.  (1912)  138  N.  Y.  Supp.  465,  where, 
after  the  abandonment  of  the  premises^ 
the  lessor  visited  them  and  left  the 
keys  with  his  housekeeper,  ordered  her 
to  open  and  clean  out  the  premises, 
and  some  day  thereafter  he  placed  a 
"To  let"  sign  on  the  premises,  the 
court  stating  that  even  if  these  acts, 
standing  alone,  should  be  held  insufili- 
cient  to  constitute  an  acceptance  of 
the  surrender  there  seems  little  doubt 
that,  if  coupled  with  other  circum- 
stances showing  an  intent  by  the  land- 
lord to  resume  possession  for  his  own 
benefit,  they  would  be  sufficient  to 
show  a  valid  acceptance. 

A  finding  that  there  was  no  accept- 
ance of  the  surrender  is  sustained  by 
evidence  that  the  lessor,  upon  a  decla- 
ration by  the  lessee  that  he  was  un- 
able to  pay  rent,  consulted  the  surety 
for  the  lessee,  who  not  only  consented 
but  advised  that  the  premises  should 
be  relet,  whereupon  an  agent  for  let- 
ting placed  a  notice  upon  the  premises 
that  they  were  "To  let,"  and  procured  a 
tenant  by  that  means,  and  after  the 
tenant  had  be^n  so  procured,  the  orig- 
inal lessee  removed  from  the  premises 
with  the  sureties  consent.  Ogden  v. 
Rowe  (1854)  3  E.  D.  Smith  (N.  Y.) 
312.  The  lease  involved  in  this  case 
contained  a  provision  that  the  lessor 
might  enter  and  relet  in  case  of  an 
abandonment. 

Evidence  that  the  landlord  objected 
when  told  by  the  tenant  that  he  was 
about  to  abandon  the  premises,  and 
notified  the  tenant  that  he  would  be 
held  for  the  remainder  of  the  time, 
and  that  when  the  keys  were  sent  to 
the  landlord  he  retained  them,  and 
subsequently  repaired  the  house  and 
rented  it  to  another  tenant,  does  not 
require  a  finding  of  acceptance  by  the 
landlord.  Gerhart  Realty  Co.  v. 
Brechte  (1904)  109  Mo.  App.  25,  84 
S.  W.  216.  The  lease  to  the  new  ten- 
ant extended  beyond  the  period  cov- 
ered by  the  original  lease,  but  the 
court  makes  no  mention  of  this  fact. 

There  has  been  held  to  be  evidence 
to  support  a  finding  that  the  landlord 


had  accepted  the  surrender,  where  the 
landlord  improves  the  property  so  as 
to  command  a  better  rental,  and  asks 
an  advanced  rental  of  prospective 
tenants.  Duffy  v.  Day  (1890)  42  Mo. 
App.  638.  The  court,  in  this  case,  ad- 
mits that  the  making  of  slight  repairs 
in  order  to  fit  the  premises  for  another 
tenant  would  afford  no  evidence  that 
the  landlord  intended  to  take  exclu- 
sive control  of  the  premises,  nor,  it  is 
held,  is  the  fact  that  the  plaintiff  en- 
deavored to  secure  another  tenant  of 
itself  any  evidence  that  the  landlord 
intended  to  release  the  tenant  from 
his  obligation  to  pay  rent  while  the 
house  remained  without  a  tenant;  but 
the  fact  that  He  improved  the  property 
so  as  to  command  a  better  rental,  and 
asks  a  higher  rental,  is  held  to  be  some 
evidence  of  an  intent  to  rent  on  his 
own  account.  The  court  states  that, 
if  he  intended  to  make  the  original 
tenant  pay  until  another  tenant  could 
be  secured,  good  faith  required  that 
the  property  should  be  offered  on  the 
same  terms.  In  addition  to  facts 
above  recited  it  appears  that  the  land- 
lord made  no  demand  on  the  tenant 
for  rent  for  some  time,  although  the 
contract  was  for  rent  payable  monthly 
in  advance,  and  it  was  further  shown 
.  that  the  institution  of  a  suit  grew  out 
of  the  dispute  between  the  parties  as 
to  another  matter. 

So,  where  the  landlord  consented  to 
the  aflixing  of  a  "To  let"  sign  to  the 
premises,  and  approved  of  another  ten- 
ant secured  by  an  agent,  and  received 
rent  from  such  tenant,  it  was  held 
that  the  evidence  was  sufificient  to 
support  a  finding  that  the  landlord 
had  accepted  the  surrender.  Sher- 
man V.  Engel  (1896)  ,18  Misc.  484,  41 
N.  Y.  Supp.  959. 

In  Dobbin  v.  McDonald  (1895)  60 
Miniiw  380,  62  N.  W.  437,  there  was 
held  to  be  evidence  sustaining  the  find- 
ing of  facts  made  by  the  trial  court 
that  the  landlord  had  accepted  posses- 
sion from  a  tenant  who  held  over  a 
few  days  beyond  the  expiration  of  his 
lease,  so  that  he  could  not  be  regarded 
as  holding  over  for  another  period 
equal  to  his  original  lease,  where,  a 
short  time  before  the  expiration  of  fb^ 
lease,  the  tenant  informed  the  lai^ 
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lord  that  he  would  move  out  at  the 
expiration,  whereupon  the  premises 
were  placed  in  the  hands  of  the  rental 
agent  by  the  landlord,  and  a  placard 
put  upon  the  house  announcing  it  for 
rent,  and  a  few  days  before  the  ex- 
piration of  the  lease  the  tenant  wrote 
the  landlord  a  letter,  saying  that  he 
would  vacate  at  the  expiration  of  the 
lease,  or  within  a  few  days  of  the 
time,  to  which  the  landlord  made  no 
reply  or  objection,  and  the  last  of  the 
tenant's  goods  were  removed  four  days 
after  the  expiration  of  the  lease,  Und 
the  keys  of  the  house*  sent  to  the  land* 
lord's  office;  thereafter  the  landlord 
addressed  a  letter  to  the  tenant,*  de« 
manding  that  he  call  and  settle  for 
damage  done  to  the  property,  and, 
upon  receiving  a  sum  sufficient  to  pay 
the  rent  for  the  four  days'  occupation, 
returned  it  to  the  tenant,  saying  that 
he  would  not  accept  it,  but  did  not 
intimate  that  there  was  anything  due 
him  for  rent,  nor  ever  make  a  claim 
that  the  tenant  held  over  for  another 
period,  until  almost  two  years  later.  A 
part  of  the  time,  the  premises  were 
rented  to  another  tenant  at  a  reduced 
figure.  In  White  v.  Berry  (1902)  24 
R  I.  74,  52  Atl.  682,  there  was  held  to 
be- evidence  supporting  a  finding  of 
the  surrender,  where  the  landlord, 
upon  being  informed  by  the  tenant 
prior  to  the  removal  that  the  tenant 
intended  to  remove,  made  no  definite 
objection,  but  advertised  the  premises 
for  rent  without  consulting  the  lessee 
about  the  advertising,  and  never  told 
the  tenant  that  he  expected  or  intend- 
ed to*  hold  him  for  rent  after  he  went 
out,  showed  the  premises  to  prospec- 
tive tenants  without  consulting  the 
original  tenant,  and  endeavored  to  let 
the  premises  in  the  same  way  as  he 
would  have  done  if  the  original  tenant 
had  never  lived  there ;  and,  subsequent 
to  the  removal,  went  to  the  premises 
and  put  up  "To  let"  signs,  never  sent 
any  bill  to  the  original  tenant  for  the 
rent,  and,  according  to  the  original 
tenant's  testimony,  the  landlord  gave 
him  to  understand  that  he  was  anxious 
to  have  him  get  out.  In  Palmer  v. 
Myers  (1898)  79  lU.  App.  409,  a  hold- 
ing of  the  trial  court  that  there  had 

tr   been  an  acceptance  and  surrender  was 
lei 


sustained,  where,  before  the  abandon- 
ment, the  landlord  offered  the  prem- 
ises to  others,  providing  the  tenant 
would  get  off,  and  where,  shortly 
after  the  abandonment,  the  premises 
were  actually  leased  to  one  who  took 
possession  thereof,  and  subsequently 
were  leased  to  another  tenant;  and, 
further,  that  the  landlord  "seemed 
willing  to  have  the  appellee  give  up 
the  farm  so  she  could  rent  it  to  some- 
one else."  A  finding  of  surrender  is 
justified  upon  evidence  that  the  re- 
ceiver of  the  lessee  directed  a  messen- 
ger to  take  the  keys  to  the  landlord, 
who,  after  telling  the  messenger 
to  take  the  keys  to  his  attorney, 
received  them  upon  objection  by  the 
messenger  that  liis  orders  were  to 
leave  the  keys  with  the  landlord,  and 
retained  the  keys,  entered  upon 'pos- 
session of  the  property,  had  it  cleaned 
and  prepared  for  occupancy,  and  put  it 
on  the  market  for  rent.  Re  Heil- 
bron  Bros.  (1913)  226  Fed.  803. 

The  evidence  may  be  such  that  a 
finding  of  acceptance  is  required.  In 
Buckingham  Apartment  House  Co.  v. 
Dafoe  (1899)  78  Minn.  268,  80  N.  W. 
974,  there  was  held  to  be  evidence  re- 
quiring a  finding  of  acceptance  as  a 
matter  of  law,  where  the  tenant  in  an 
apartment  house  notified  the  manager, 
about  two  weeks  before  he  vacated, 
that  he  was  going  out,  and  upon  leav- 
ing, he  paid  the  manager  the  rent  due, 
and  turned  over  the  keys  to  the  mana- 
ger, who  accepted  and  retained  them 
without  objections  or  conditions,  and 
tried  to  rerent  the  flat  as  soon  as  he 
received  the  keys,  and  had  applica- 
tions therefor,  but  did  not  succeed  in 
rerouting  while  he  remained  in  charge 
of  the  building;  it  further  appeared 
that  no  demand  was  ever  made  upon 
the  tenant  for  further  rent  until  after 
there  was  a  change  in  manager  in  the 
building. 

m,  Application  to  various  eaaes. 

In  some  cases  there  has  been  held 
to  be  an  acceptance  of  the  surrender, 
apparently  as  a  matter  of  law. 

United  States. — ^Re  Desmond  &  Co. 
(1912)  198  Fed.  581,  affirmed  in  (1913) 
122  C.  C.  A.  668,  204  Fed.  1006. 
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Arkansas. — ^Williamson  ▼.  Grossett 
(1896)  62  Ark.  393,  36  S.  W.  27, 

California.  —  Bernard  v.  Renabd 
(reported  herewith)  ante,  1076;  Baker 
V.  Eilers  Music  Co.  (1915)  26  Cal.  App. 
371,  146  Pac.  1056;  Rehkopf  v.  Wirz 

(1916)  31  Cal.  App.  695,  161  Pa<:.  285. 
Georgia.    —    Ledsinger    ▼.    Burke 

(1901)  113  Ga.  74,  38  S.  E.  313;  Ru.cker 
V.  Tabor  (1906)  127  Ga.  101,  56  S.  E. 
124. 

Maine. — Hesseltine  v.  Seavey  (1839) 
16  Me.  212. 

MississippL — Stein  v.  Hyman-Lewis 
Co.  (1909)  95  Miss.  293,  48  So.  225. 

Missouri.  —  Matthews  v.  Tobener 
(1866)  39  Mo.  115. 

New  Jersey.  —  Fink  v.  Browe  Co. 

(1917)  —  N.  J.  Eq.  — ,  99  Atl.  926. 
New  York.  —  Wood  v.  Walbridge 

(1854)  19  Barb.  136;  Hegeman  v.  Mc- 
Arthur  (1851)  1  E.  D.  Smith,  147; 
Krumdieck  v.  Ebbs  (1903)  84  N.  Y. 
Supp.  525;  Feust  y.  Craig  (1908)  109 
N.  Y.  Supp,  742;  Friedlander  v.  Git- 
ron  (1911)  129  N.  Y.  Supp.  427. 

England.— Reeve  v.  Bird  (1834)  1 
Cromp.  M.  &  R.  31,  149  Eng.  Reprint, 
980,  4  Tyrw.  612,  3  L.  J.  Exch.  N.  S. 
282;  Ph^n^  v.  Popplewell  (1862)  12 
C.  B.  N.  S.  334. 142  Eng.  Reprint,  1171, 
8  Jur.  N.  S.  1104,  31  L.  J.  C.  P.  N.  S. 
235,  8  Jur.  N.  S.  1104,  6  L.  T.  N.  S.  247, 
10  Week.  Rep.  523,  15  Eng.  Rul.  Cas. 
518. 

See  Buckingham  Apartment  House 
Co.  V.  Dafoe  (1899)  78  Minn.  268,  80 
N.  W.  974,  supra,  II. 

See  Meagher  v.  Eilers  Music  House 
(1915)  77  Or.  70,  150  Pac.  266,  infra. 

The  facts  of  the  foregoing  cases  on 
which  there  was  held  to  be  an  accept- 
ance of  the  surrender  are  varied.  In 
Williamson  v.  Crossett  (1896)  62  Ark. 
393,  36  S.  W.  27,  a  letter  written  by  the 
tenants  of  a  farm  to  the  landlord,  stat- 
ing thjat  it  would  be  impossible  for 
them  to  furnish  the  seed  to  work  the 
farm,  that  a  part  of  it  had  been  sub- 
let, and  that  it  would  be  possible  for 
the  landlord  to  rent  to  someone  else 
and  thereby  lose  nothing,  is  treated  by 
the  court  as  an  offer  to  surrender,  and 
it  is  held  that  the  landlord  accepted 
such  offer  by  soon  thereafter  taking 
charge  of  the  place  and  controlling  it 
for  the  remainder  of  the  year,  accept^ 


ing  as  a  tenant  the  subtenant  of  the 
lessee,  and  renting  a  portion  of  the 
place  to  another,  without  any  notice 
to  the  tenants  that  he  was  managing 
the  place  on  their  account,  or- that  he 
expected  them  to  make  good  any  defi- 
ciency in  the  rent.  There  was  held  to 
be  an  acceptance  of  the  surrender, 
where  the  lessor  took  possession  of 
premises  and  offered  them  for  rent  to 
others,  in  Baker  v.  Eilers  Music  Co. 
(1915)  26  Cal.  App.  371, 146  Pac.  1056. 
It  is  stated  that  a  lessor  who  takes 
possession  of  property  delivered  to  him 
by  his  tenant,  and  does  so  unqualified- 
ly, thereby  releases  his  tenant.  It  is 
further  stc^ted  that  "he  may  accept 
possession  of  the  property  for  the 
benefit  of  the  tenant  and  relet  the 
same;  in  the  latter  case,  he  has  no 
action  except  one  for  damages  for  the 
difference  between  what  he  was  able 
in  good  faith  to  let  the  property  for, 
and  the  amount  provided  to  be  paid  un- 
der the  lease  agreement."  Where  the 
landlord,  after  the  tenant  had  left  the 
leased  premises,  made  no  demand  upon 
him  or  in  any  manner  informed  him 
as  to  the  course  which  he  would  pur- 
sue, but  took  possession  and  made  a 
new  lease  of  the  land  for  a  period 
longer  than  that  of  the  unexpired 
term,  and  at  a  rate  of  rental  less  than 
that  provided  for  in  the  original  lease, 
there  was  held  to  be  an  acceptance 
in  Rehkopf  v.  Wirz  (1916)  31  Cal. 
App.  596,  161  Pac.  285.  The  court 
states  that  an  unqualified  taking  of 
possession  by  the  lessor  and  reletting 
of  the  premises  by  him  as  owner  to  a 
new  tenant  is  inconsistent  with  the 
continuing  force  of  the  original  lease. 
So,  a  surrender  is  completed  where, 
after  the  abandonment  of  the  premises, 
the  landlord,  through  his  authorized 
agent,  called  on  the  tenant  for  the 
keys  without  explanation  or  qualifica- 
tion, and,  upon  the  surrender  of  the 
keys,  the  agent  retained  them,  and  ad- 
vertised the  house  for  rent.  Ledsinger 
V.  Burke  (1901)  113  6a.  74,  38  S.  E. 
313.  Likewise,  there  is  a  completed 
surrender  where,  upon  the  abandon- 
ment by  the  tenant,  the  landlord  did 
not  refuse  to  receive  the  property,  nor 
notify  the  tenant  that  he  would  hold 
him  liable,  but  took  possession  of  at 
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least  a  part  of  the  land  and  relet  it 
or  had  it  cultivated  on  shares.  Rucker 
V.  Tabor  (1906)  127  Ga.  101.  56  S.  E. 
124.  In  Hesseltine  v.  Seavey  (1839) 
16  Me.  212,  it  is  stated  by  the  court 
that  if  the  lessors  accept  the  key  and 
put  in  another  tenant,  who  remains  to 
the  end  of  the  term,  they  may  well  be 
regarded  as  having  so  conducted  that 
they  cannot  be  permitted  to  deny  that 
they  have  ousted  the  lessee,  and  in 
such  case  no  rent  is  recoverable.  The 
evidence  in  this  case,  however,  showed 
a  substitution  of  tenant  by  agreement 
of  the  original  tenant,'  the  second 
lessee,  and  the  lessor.  In  Stein  v. 
Hyman-Lewis  Go.  (1909)  95  Miss.  293, 
48  So.  225,  there  was  held  to  be  an 
acceptance  of  the  surrender  of  a  parol 
lease,  to  begin  at  the  expiration  of  the 
written  lease  under  which  the  tenant 
was  in  possession,  where,  prior  to  the 
expiration  of  the  written  lease,  the 
tenant  notified  the  landlord  that  he 
would  surrender  the  premises  at  the 
expiration  of  the  then-existing  lease, 
and  the  landlord  made  no  objection  to 
the  proposed  surrender,  and  failed  to 
advise  the  tenant  that  he  expected  to 
hold  him  for  the  rent  for  the  following 
year;  but,  on  the  contrary,  made  ef- 
forts to  get  other  tenants  for  the 
building,  and,  upon  the  removal  from 
the  premises  by  the  tenant,  leased  the 
premises  to  other  persons  for  the  year, 
and  collected  rent  from  them.  A  sur- 
render was  held  to  have  taken  place  in 
Matthews  v.  Tobener  (1866)  39  Mo. 
115,  where  the  tenant  notified  the  land- 
lord in  writing  that  he  would  deliver 
«nd  surrender  the  premises  on  or  be- 
fore a  certain  day,  and,  on  his  vacating 
the  premises,  sent  the  key  to  the  land- 
lord, who  received  it  without  objection 
and  subsequently  placed  another  ten- 
ant in  possession,  who  continued  in 
their  use  and  occupation  till  after  the 
time  for  which  they  were  let  to  the 
original  tenant.  The  court  states,  fur- 
ther, that  there  was  no  evidence  to 
show  that  the  second  lessee  took  pos- 
session with  privity,  connivance,  or 
consent  of  the  original  tenant,  but,  on 
the  contrary,  leased  the  premises  from 
the  landlord.  There  is  an  acceptance 
of  the  surrender  where  the  landlord 
accepts  from  the  receiver  of  the  lessee 
3  A.L.R.— 69. 


corporation  the  keys  to  the  premises, 
without  objection,  and  enters  upon  the 
premises  without  consulting  the  re- 
ceiver, and  makes  changes  and  alter- 
ations therein,  which  are  not  neces- 
sary for  the  preservation  of  the  build- 
ing, advertises  the  premises  lox  rent, 
and  rents  the  greater  part  of  them  for 
less  than  the  balance  of  the  demised 
term,  and  for  less  than  the  annual 
rent  fixed  by  the  lease,  without  au- 
thority from  the  receiver,  and  without 
consulting  him.  Fink  v.  Browe  Co. 
(1917)  —  N.  J.  Eq.  — ,  99  Atl.  926. 
In  Wood  V.  Walbridge  (1854)  19  Barb. 
(N.  Y.)  136,  where  the  lessee  was  as- 
serting a  right  to  a  lease,  there  was 
held  to  have  been  a  surrender  by  oper- 
ation of  law,  where,  upon  the  destruc- 
tion of  a  house  on  the  premises  by  fire, 
the  lessee  abandoned  the  same,  where- 
upon the  lessor  took  possession,  erect- 
ed a  new  building,  and  leased  the  same 
to  another.  The  court  states  that  the 
lessee  must  be  taken  to  have  assented 
to  this  action.  In  Hegeman  v.  Mc- 
Arthur  (1851)  1  E.  D.  Smith  (N.  Y.) 
147,  where  the  landlord  received  the 
key  from  the  tenant  and  did  not  de- 
clare any  dissatisfaction,  but  entered 
into  possession  for  the  purpose  of  let- 
ting the  same  to  another  tenant,  and 
placed  upon  the  house  the  usual  no- 
tice, "To  let,"  and  then  delivered  the 
key  to  an  agent  employed  by  him  to  let 
the  same,  there  was  held  to  be  a  sur- 
render. In  Krumdieck  v.  Ebbs  (1903) 
84  N.  Y.  Supp.  525,  there  was  held  to  be 
a  clear  case  of  acceptance,  where  the 
lessee  under  a  verbal  lease  from  month 
to  month  removed  all  his  property 
from  the  premises  and  surrendered  the 
keys  to  the  lessor's  janitor,  who  gave 
them  to  the  lessor,  and  where,  prior 
to  the  delivery  of  the  keys,  the  lessor 
had  put  a  "To  let"  notice  on  the  prem- 
ises, and  had  entered  into  negotiations 
with  other  parties  for  the  lease  there- 
of, and  allowed  those  parties  to  enter 
upon  the  premises,  but  without  rent 
for  the  period  for  which  a  recovery 
from  the  original  lessee  was  sought. 
A  landlord's  action  was  dismissed  in 
Feust  V.  Craig  (1908)  109  N.  Y.  Supp. 
742,  where  the  evidence  showed  that, 
prior  to  the  abandonment,  the  tenant 
had  written  him  of  his  intention  to 
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leave,  to  which  letters  no  reply  was 
made,  and  subsequently,  upon  leaTinfir» 
the  lessee  left  the  keys  with  the  jani- 
tor, stating  that  he  had  surrendered 
the  place,  to  which  the  janitor  replied, 
*'A11  right;"  and  showed,  further,  that 
the  landlord  made  effort  to  rent  the 
premises  and  made  no  demand  of  the 
lessee  for  two  months.  The  court 
stated  that  this  silence,  taken  in  con- 
nection with  the  efforts  to  rent  the 
premises,  ratified  the  janitor's  action 
in  accepting  the  surrender.  The  re- 
letting by  the  lessor  of  a  floor  in  a 
building  after  the  abandonment  there- 
of by  the  tenant,  together  with  the 
lower  floor  controlled  by  the  lessor 
solely,  at  a  gross  rental  in  which  there 
is  no  apportionment  of  the  amount 
applicable  to  the  two  floors,  severally, 
in  the  lessor's  own  name,  for  a  period 
extending  one  year  beyond  the  term 
of  the  original  tenant's  lease,  is  con- 
clusive evidence  that  the  new  lease 
was  not  made  by  the  lessor  as  agent 
for  the  lessee,  but  that  it  constituted 
an  acceptance  of  the  surrender  of  the 
old  lease.  Friedlander  v.  Gitron 
(1911)  129  N.  Y.  Supp.  427.  A  relets 
ting  by  the  landlord  after  an  abandon- 
ment of  the  premises,  and  his  refusal 
to  accept  the  same,  the  reletting  not 
being  subject  to  the  rights  of  the 
original  tenant  or  for  his  benefit,  but 
in  exclusion  of  such  rights,  have  been 
held  to  be  a  termination  of  the  lease. 
Meagher  v.  Eilers  Music  House  (1915) 
77  Or.  70,  150  Pac.  266.  Upon  what 
is  apparently  a  second  appeal  of  this 
case,  it  appeared  that  the  reletting  was 
expressly  subject  to  the  rights  of  the 
original  tenant,  and  the  court  held 
that  there  was  no  surrender.  (1917) 
84  Or.  33,  164  Pac.  373.  In  Re  Des- 
mond &  Co.  (1912)  198  Fed,  581,  af- 
firmed in  (1913)  122  C.  C.  A.  663,  204 
Fed.  1006,  there  was  held  to  be  a  sur- 
render of  the  premises,  where  an  agent 
of  the  landlord  went  with  a  purchaser 
of  the  lessee's  goods  to  the  rented 
premises  and,  upon  a  dispute  arising 
as  to  the  ownership  of  certain  fixtures 
therein  situated,  consented  to  a  re- 
quest of  the  purchaser  that  the  fix- 
tures might  remain  upon  the  premises, 
rent  free,  until  the  dispute  was  set- 
tled. 


In  Reeve  v.  Bird  (1834)  1  Cromp. 
M.  &  R.  31,  149  Engf.  Reprint,  980,  4 
Tyrw.  612,  3  L.  J.  Exch.  N.  S.  282, 
there  was  held  to  be  a  surrender  of  the 
term  where,  upon  the  lessee  becoming 
embarrassed,  it  was  agreed  to  assign 
the  premises  to  another,  and  the  leasor 
accepted  rent  up  to  the  time  of  the 
assignment,  and  subsequently  let  part 
of  the  premises  to  new  tenants.  In 
Fhen6  v.  Popplewell  (1862)  12  C.  B. 
N.  S.  334,  142  Eng.  Reprint,  1171,  31 
L.  J.  C.  P.  N.  S.  285,  8  Jur.  N.  S.  1104, 
6  L.  T.  N.  S.  247,  10  Week.  Rep.  523»  15 
Eng.  Rul.  Gas.  518,  there  was  held  to 
be  an  acceptance  of  the  surrender  so 
as  to  result  in  a  surrender  by  opera- 
tion of  law,  where  the  key  to  the  prem- 
ises was  left  with  the  landlord,  who  at 
first  refused  to  accept  it,  but  subse- 
quently showed  the  premises  with  a 
view  to  letting  them,  knowing  that  the 
original  tenant  was  insolvent,  and  put 
up  a  board  announcing  that  the  prem- 
ises were  to  let^  ahd  subsequently  toek 
actual  possession.  The  court  states 
that,  putting  all  facts  together,  no 
other  conclusion  can  be  reached,  and 
that  the  landlord  exercised  his  option 
to  accept  the  surrender. 

In  Welcome  v.  Hess  (1891)  90  Cai. 
507,  25  Am.  St.  Rep.  145,  27  Pac. 
369,  there  was  held  to  be  an  accept- 
ance of  the  surrender  by  the  landlord 
where,  in  taking  possession,  he  did  not 
announce  his  intention  to  continue  to 
hold  the  tenants,  but  relet  for  a  period 
longer  than  the  remainder  of  their 
term  without  notifying  the  defendants 
that  he  should  do  so  on  their  account. 
The  court,  it  seems,  in  this  case,  tried 
not  only  the  law,  but  the  facts. 

In  other  cases  it  has  been  held,  ap- 
parently as  a  matter  of  law,  that  there 
was  no  acceptance  of  the  surrender. 

United  States.— Re  MuUings  Cloth- 
ing Co.  (1916)  L.R.A.1918A,  539,  151 
C.  C.  A.  134,  238  Fed.  58,  certiorari 
denied  by  United  States  Supreme 
Court  in  (1917)  243  U.  S.  635,  61  L.  ed. 
941,  37  Sup.  Ct.  Rep.  399. 

California.— Respini  v.  Porta  (1891) 
89  Cal.  464,  23  Am.  St.  Rep.  488,  26 
Pac.  967. 

Georgia. — Lamb  v.  Gorman  (1915) 
16  Ga.  App.  663,  85  S.  E.  981. 

Iowa.— Martin  v.  Steams  (1879)    52 
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Iowa,  345,  3  N.  W.  92 ;  Brown  v.  Cairns 
(1898)  107  Iowa,  727,  77"  N.  W.  478. 

Maryland. — Oldewurtel  v.  Wiesen- 
feld  (1903)  97  Md.  165,  54  AtL  969. 

Minnesota. — Nelson  v.  Thompson 
(1877)  23  Minn.  508. 

Mississippi. — Alsup  v.  Banks  (1891) 
68  Miss.  664,  13  L.R.A.  591,  24  Am. 
St.  Rep.  294,  9  So.  895. 

Missouri.— Buck  v.  Lewis  (1891)  46 
Mo.  App.  227. 

New  York. — Broadway  Bldg.  Co.  v. 
Moore  Filter  Co.  (1914)  86  Misc.  385, 
147  N.  Y.  Supp.  488. 

Ohio.— Bumiller  v.  Walker  (1917) 
95  Ohio  St.  344,  L.R.A.1918B,  96,  116 
N,  E.  797. 

Canada.— Hard  v.  Jost  (1894)  27 
N.  S.  248. 

.  See  Meagher  v.  Eilers  Music  Co. 
(1917)  84  Or.  33,  164  Pac.  373,  supra. 

The  facts  under  which  there  was 
held  to  be  no  completed  surrender  have 
been  varied.    Where,  upon  a  demand 
by  the  landlord  for  the  rent,  the  ten- 
ant replied  that  he  was  going  to  give 
up  the  premises,  whereupon  the  land- 
lord answered  that  he  had  not  come 
to  take  possession  of  the  property,  but 
if  the  tenant  was  going  to  abandon 
the  property  he  would  take  possession 
of  the  same  to  protect  it,  and  did  take 
possession,  and  a  few  days  thereafter 
rented  it  to  another.    Respini  v.  Porta 
(Cal.)  supra.  The  court  states  that  it 
was  properly  held  by  the  trial  court 
that  the  abandonment  of  the  prem- 
ises to  the  landlord,  and  the  taking 
possession  by  him  against  his  wish,  and 
the  subsequent  letting  of  the  property 
to  another  tenant  were  not  a  surrender 
and  termination  of  the  lease  under  the 
circumstances.     In  Lamb  v.  Gorman 
(6a.)   supra,  the  action  of  the  trial 
court  in  directing  a  verdict  for  the 
landlord,  was  sustained,  where,  after 
the  surrender  of  the  premises,  an  agent 
of  the  landlord  made  attempt  to  pur- 
suade  the  tenant  to  resume  possession, 
suggesting  a  modification  of  the  terms 
of  the  contract,  but  at  no  time  con- 
senting to  the  abandonment.    The  re- 
letting in  this  case  is  not  emphasized, 
further  than  to  say  that  the  lease  pro- 
vided that,  upon  an  abandonment  of 
the  premises,  the  lessor  might  sublet 
as  agent  of  the  lessee.    In  Martin  v. 


Stearns  (Iowa)  supra,  there  was  held 
to  be  no  acceptance  of  the  surrender 
of  property  by  the  acceptance  of  the 
keys  and  the  leasing  of  the  property  to 
another  tenant  where,  prior  to  the  time 
of  the  alleged  surrender,  the  landlord 
had  brought  an  action  to  secure  the 
payment  of  rent  yet  to  accrue,  and  at 
the  time  of  the  surrender  no  word  was 
said  about  dismissing  the  action  or  dis- 
charging the  lessee   from  the  claim 
made  therein.    This  Qase  is  approved 
in   Brown   v.    Cairns    (Iowa)    supra, 
where  there  was  held  to  be  no  surren- 
der of  a  farm  where,  immediately  upon 
the  announcement  of  the  tenant's  in- 
tention to  abandon  the  premises,  the 
landlord  immediately  notified  him  that 
he  would  hold  him  responsible  for  the ' 
rent  accrufng  under  the  lease,  and 
commenced  an  action  for  the  rent  and 
sued  out  a  writ  of  attachment,  but  that 
thereafter,  upon  the  actual  abandon- 
ment, entered  upon  the  premises  and 
rerouted  the  same  for  the  purpose  6P 
protecting   his   reversionary   interest 
and  to  reduce  the  damages  which  the 
tenant  might  otherwise  be  compelled 
to  pay.    In  Oldewurtel  v.  Wiesenfeld 
(Md.)  supra,  evidence  was  held  legal- 
ly insufficient  to  show  the  acceptance 
of  the  surrender,  which  was  to  the 
effect  that  when  the  tenant  left  the 
keys  to   the  leased  premises  at  the 
lessor's  office,  the  lessor  wrote  him  a 
letter,  notifying  him  of  the  refusal  to 
accept  the  surrender,  and  a  subsequent 
letter,  stating  that  he  would  rent  the 
premises  for  and  on  behalf  of  the 
tenant,  and  subsequently  put  a  sign  in 
the  window  of  the  premises  that  the 
property  was  for  rent,  and  rented  them 
from  time  to  time.    Where,  upon  the 
tender  of  key,  the  landlord  expressly 
refused  to  receive  it,  except  on  the 
condition  that  the  tenant  be  liable  for 
the  rent  until  he  had  opportunity  of 
reletting  the  premises,  there  is  no  ac- 
ceptance of  the  surrender.    Nelson  v. 
Thompson  (1877)  23  MiiuL  508.    Re- 
letting real  estate  at  the  best  price 
obtainable,  to  a  third  person,  after  the 
death  of  the  lessee  before  the  expira- 
tion of  the  term,  with  notice  to  the 
latter's  administrator  who  has  aban- 
doned the  premises  that  he  will  be  held 
for  the  rent  and  that  the  premises  will 
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be  let  on  account  of  his  intestate  es- 
tate, does  not  constitute  an  annulment 
of  the  original  lease  nor  release  the 
administrator  from  his  liability  for  the 
rent.  Alsup  v.  Banks  (1891)  68  Miss. 
664,  13  L.R.A.  698,  24  Am.  St.  Rep. 
294,  9  So.  895.  In  Buck  v.  Lewis 
(1891)  46  Mo.  App.  227,  where,  upon 
the  abandonment  by  the  tenant,  he 
delivered  the  keys  to  the  landlord,  who 
thereupon  went  upon  the  premises  and 
put  up  in  the  windows  notices,  "For 
rent,"  and  endeafvored  to  rent  the  same 
to  others,  but  was  unsuccessful  for  a 
month,  the  court  states  that  an  in- 
struction to  the  jury  to  find  for  the 
landlord  might  have  been  given. 
There  was  held  to  be  no  acceptance  of 
the  abandonment  in  Broadway  Bldg. 
Co.  V.  Moore  Filter  Co.  (1M4)  85  Misc. 
385,  147  N.  Y.  Supp.  438,  where  the 
reletting  took  place  in  accord  with  a 
provision  in  the  lease,  and  after  the 
landlord  had  expressly  refused  to  ac- 
cept the  surrender.  Evidence  that  the 
landlord  took  the  key,  advertised  for 
a  new  tenant,  and  rented  the  premises 
to  others  does  not  show  an  acceptance 
of  the  surrender  in  the  absence  of 
evidence  tending  to  show  consent  or 
acquiescence  in  the  surrender  on  the 
part  of  the  landlord.  Bumiller  v. 
Walker  (1917)  95  Ohio  St.  344,  L.R.A. 
1918B,  96,  116  N.  E.  797.  Mere  ac- 
ceptance of  the  keys  by  the  lessor  and 
reletting  the  premises  on  dissolution 
of  a  corporate  lessee,  and  repudiation 
of  the  lease  by  the  receiver,  are  not 
sufficient  to  show  acceptance  of  a  sur- 
render, where  the  lease  gives  a  right 
to  re-enter  for  condition  broken,  if 
rent  remains  unpaid  for  ten  days.  Re 
Mullings  Clothing  Co.  (1916)  L.R.A. 
1918A,  539,  151  C.  C.  A.  134,  238  Fed. 
58,  certiorari  denied  by  the  Supreme 
Court  of  United  States  in  (1917)  243 
U.  S.  635,  61  L.  ed.  941,  37  Sup.  Ct.  Rep. 


399.  Allowing  a  tenant  to  whom  the 
premises  had  been  relet  to  enter  upon 
them  three  or  four  days  in  advance  of 
his  tenancy,  make  fires  to  remove  the 
dampness,  and  render  them  fit  for 
occupation  at  the  beginning  of  his  ten- 
ancy, and  moving  his  furniture  into 
the  house  during  those  days,  does  not 
prevent  a  recovery  by  the  landlord  for 
rent  from  the  former  tenant.  Hard  v. 
Jost  (1894)  27N.  S.243. 

In  the  absence  of  any  testimony  of  a 
surrender  to  the  landlord  himself,  or 
of  any  acceptance  of  the  premises  by 
him  or  his  authorized  agent,  proving 
an  intent  to  consent  to  an  abandon- 
ment by  the  tenant,  the  delivery  of  the 
keys  to  an  agent,  and  their  retention 
and  a  subsequent  offer  by  him  to  rent, 
are  not,  without  further  evidence,  suffi- 
cient to  relieve  the  tenant  of  rent  due 
under  the  lease,  for  such  time  as  the 
premises  are  vacant.  Blake  v.  Dick 
(1895)  15  Mont.  236,  48  Am.  St.  Rep. 
671,  38  Pac.  1072. 

In  Stewart  v.  Sprague  (1888)  71 
Mich.  50,  38  N.  W.  673,  on  second 
appeal  in  (1889)  76  Mich.  184, 
42  N.  W.  1088,  the  landlord,  upon  a 
tender  of  the  keys  by  an  assignee 
of  the  lessee,  refused  to  accept 
them  upon  any  other  theory  or  con- 
dition than  that  the  lessee  should 
be  holden  under  the  lease,  and  the 
landlord  should  do  the  best  he  could 
to  procure  another  tenant  and  hold  the 
defendant  liable  for  any  deficiency, 
without  discussion  of  these  facts  it  is 
held  in  the  case  that  there  was  no 
showing  of  an  agreement  by  the  land- 
lord to  accept  the  surrender. 

See  Stem  v.  Thayer  (1894)  56  Minn. 
93,  57  N.  W.  329,  and  Dorrance  v. 
Bonesteel  (1900)  51  App.  Div.  129, 
64  N.  Y.  Supp.  307,  supra,  II. 

W.  A.  E. 
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ARTHUR  SCOGGINS,  Plff .  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

VnUed  States  Circuit  Court  of  Appeals,  Eighth  Circuit^January  27,  1919. 

(255  Fed.  825.) 

Evidence  — '  to  prove  sale  —  suflBciency  —  taking  from  person. 

1.  One  cannot  be  convicted  of  unlawfully  seUing  intoxicating  liquor 
upon  testimony  that  the  alleged  buyer,  upon  meeting  him  on  the  street, 
threw  his  arms  around  him,  took  from  his  pocket  a  bottle  containing 
liquor,  and  promised  to  see  him  on  a  specified  day,  when  he  made  an  un- 
accepted offer  to  pay  for  the  liquor. 

{See  note  on  this  question  beginning  on  page  1096. J 


Intoxicating  liquor  —  unlawful  sale 
—  conviction. 

2.  One  cannot  be  convicted  of  un- 
lawfully selling  intoxicating  liquors 
in  the  absence  of  substantial  evidence 
of  a  sale  or  an  offer  to  sell. 

[See  15  R.  C.  L.  350.] 

Sale  —  what  constitutes. 

3.  A  contract  of  sale  cannot  be 
made  without  the  assent  of  the  minds 
of  two  parties  at  the  same  time  to  the 
terms  of  the  sale,  to  the  subject-mat- 
ter and  consideration  of  the  sale. 

[See  23  R.  C.  L.  1186.] 

Evidence  —  presumption  —  sale  of 
liquor. 

4.  There  is  a  presumption  against 


the  unlawful  sale  of  intoxicating  liq- 
uor. 

[See  10  R.  C.  L.  875;  15  R.  C.  L. 
394.] 

—  quantity  of  proof. 

5.  To  warrant  a  conviction  of  unlaw- 
fully selling  intoxicating  liquor  the 
government  must  prove  an  alleged  sale 
beyond  a  reasonable  doubt. 

[See  8  R.  C.  L.  218  et  seq.] 

—  character  of  evidence. 

6.  One  cannot  be  convicted  of  un- 
lawfully selling  intoxicating  liquor 
upon  evidence  that  is  as  consistent 
with  innocence  as  with  guilt. 


(Smith,  Circuit  Judge,  dissents.) 


Error  to  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas  (Trieber,  District  Judge)  to  review  a  judgment  con- 
victing defendant  of  selling  whisky  in  less  quantities  than  5  wine  gallons 
without  paying  the  retail  liquor  dealers'  tax.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Sanborn,  Hook  and     plains  that  the  court  refused  to  in- 


Smith,  Circuit  Judges. 

Messrs.  Gardner  K.  Oliphint,  James 
E.  Hogue,  Douglas  Heard,  and  Edward 
R  Downie  for  plaintiff  in  error. 

Messrs.  W.  H.  Rector  and  W.  H. 
Martin  for  the  United  States. 

SanlMHm,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  defendant  below  was  indicted 
and  convicted  of  selling  whisky  in 
less  quantities  than  5  wine  gallons 
at  the  same  time  without  paying  a 
tax  as  a  retail  liquor  dealer.  Comp. 
Stat.  §§  5971  and  5973.    He  com- 


struct  the  jury  to  return  a  verdict  in 
his  favor  at  the  close  of  the  evidence. 
The  United  States  introduced  testi- 
mony to  the  effect  that  the  defend- 
ant received  whisky  in  packages 
regularly  up  to  November,  1915; 
that  in  that  month  he  received  two 
packages,  one  marked  24  pints,  con- 
signed to  Jack  McGee,  and  the  other 
consigned  to  J.  Burke;  that  these 
packages  were  delivered  in  an  old 
outhouse  where  a  German  used  to 
crate  eggs ;  and  that  prior  to  the  de- 
livery of  these  packages  the  defend- 
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ant  had  received  other  packages  of 
like  character,  consigned  to  himself. 
The  United  States  called  as  a  wit- 
ness one  McDaniel,  who  testified 
that  he  purchased  one  bottle  of 
whisky  of  the  defendant  in  Novem- 
ber, 1915,  on  a  Saturday  night ;  that 
he  did  not  give  him  the  money,  but 
told  him  he  would  see  him  Tuesday ; 
that  on  Tuesday  he  offered  him  his 
money,  but  the  defendant  said  he 
was  not  selling  whisky  and  refused 
to  take  it;  and  that  meanwhile  the 
defendant  had  been  arrested. 

Being  asked  how  he  got  the  whis- 
ky, this  colloquy  followed : 

A.  I  saw  him  on  a  side  street,  and 
took  it  out  of  his  pocket,  and  told 
him  I  would  see  him  Tuesday. 

Q.  How  come  you  to  do  that? 

A.  Well,  I  saw  the  whisky,  and 
took  it  out  of  his  pocket. 

Q.  What  did  you  say  about  pay- 
ing him? 

A.  I  told  him  I  would  see  him 
Tuesday.    ... 

On  cross-examination  he  testified, 
among  other  things,  in  this  way: 

Q.  Now,  did  you  not  put  your 
arms  around  him  and  pull  it  out  of 
his  pocket? 

A.  Yes ;  I  did. 

Q.  You  did  not  say  anjrthing  to 
him  about  paying  for  it? 

A.  I  did.  I  told  him  I  would  see 
him  Tuesday. 

There  was  no  other  testimony 
tending  to  show  any  sale  of  any 
whisky  by  the  defendant,  if,  indeed, 
this  so  tends.  The  defendant  testi- 
fied that  he  never  sold  any  whisky 
to  McDaniel  or  to  any  other  person ; 
that  one  Saturday  night  he  and  Mc- 
Daniel had  been  drinking  earlier  in 
the  evening,  and  he  met  him  agaiii^ ; 
that  he  had  a  little  whisky  in  a  bot- 
tle in  his  pocket;  that  McDaniel 
grabbed  hold  of  him,  took  it  out  of 
his  pocket,  and  commenced  to  drink 
it  right  on  the  sidewalk ;  that  he  per- 
suaded him  to  go  into  the  alley, 
where  they  both  took  a  drink;  that 
he  asked  McDaniel  to  give  the  bottle 
back  to  him,  but  that  he  put  it  in  his 
pocket;  and  that  nothing  was  ever 
said  between  them  about  paying  for 


it.  The  defendant  and  Mr.  Burke 
testified  that  the  package  of  whisky 
consigned  to  Burke  was  Burke's, 
and  was  not  the  defendant's;  that 
Burke  bought  it,  and  paid  $12  for 
it;  that  the  defendant  did  not  con- 
tribute to  the  purchase  of  it,  and  had 
no  interest  in  it;  that  Burke  g^ve 
him  an  order  for  it,  and  told  him  to 
take  it  out  and  take  care  of  it  for 
him.  The  defendant  testified  that 
he  never  received  the  package  of 
whisky  consigned  to  McGee,  and 
that  he  never  had  any  interest  in  it. 
Mr.  Ernest  Cook  testified  that  Mc- 
Gee was  his  brother-in-law ;  that  he 
and  McGee  occasionally  bought 
whisky  together,  and  had  it  con- 
signed, sometimes  to  one  of  them, 
and  sometimes  to  the  other ;  that  the 
package  addressed  to  McGee  was 
Cook's;  that  he  told  the  express 
driver  to  deliver  it  to  the  defendant, 
but  that  it  was  in  fact  delivered  to 
him  (Cook).  Mr.  Burke  and  Mr. 
Cook  both  testified  that  McDaniel 
told  them  that  he  never  bought  any 
whisky  of  the  defendant.  There 
was  no  other  substantial  evidence  in 
this  case,  and  upon  the  testimony 
which  has  been  recited  the  jury  and 
the  court  below  have  founded  a  judg- 
ment against  the  defendant,  and  a 
sentence  against  him  of  a  fine  of 
$100  and  imprisonment  for  a  year 
and  a  day. 

But   it  is   indispensable   to   the 
maintenance   of   this   verdict   and 
judgment  that  there 
should    have    been  ira«;J2."ufw- 


substantial  evidence  'lon****"**"^**" 
of  a  sale  or  of  an  of- 
fer to  sell  some  of  the  whisky  by  the 
defendant. 

^^A  sale  is  a  contract  for  the  trans- 
fer of  property  from  one  person  to 
another  for  a  valuable  considera- 
tion." 7  Words  &  Phrases,  *'Sale/' 
pp.  6291,  6292. 

^'To  constitute  such  a  sale,  there 
must  be  the  assent  of  the  two  par- 
ties; there  must  be  a  vendor  and 
a  vendee.  But  no  words  need  be 
proved  to  have  been  spoken.  A 
sale  may  be  inferred  from  the 
acts  of  the  parties,  and  no  disguise 
which  the  parties  attempt  to  throw 
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over  the  transaction^  with  a  view  of 
evading  the  penalty  of  the  law,  can 
avail  them,  if  in  truth  such  sale  is 
found  to  have  taken  place."  Com. 
V.  Thayer,  8  Met.  525,  626. 

But  one  party  cannot  make  a  con- 
t^nct  of  sale.  No  such  contract  can 
be  made  without  assent  of  the  minds 
of  i?wo  parties  at  the  same  time  to 
the  sale  and  to  the  terms  of  the  sale, 
t#  tihe  subject-matter  and  the  con- 
sideration    of     the 

cM^rnvtV..  sale ;  and  as  the  al- 

leged contract  here 
was  illegal,  and  its  making  criminal, 
the  legal  presumption  was  that  the 
defendant  did  not  make  it,  and  this 
presumption  prevailed  until  he  was 

B video— pre.  P^^ed  to  ha vc  done 
•umption-^mie      SO  boyond  a  reason- 

burden  was  upon  the  government  to 
— aaantitr  of  make  this  proof, 
'•''*^-  and  evidence  that  is 

as  consistent  with 
innocence  as  with  guilt  is  Insuf- 
ficient to  sustain  a  conviction.    Our 

search  for  substan- 
tial evidence  in  this 
record  that  the  de- 
fendant ever  consented  to  sell  any 
whisky  to  McDaniel  has'  been  in 
vain.  The  latter's  testimony  goes  no 
further  than  this :  That  he  saw  the 
defendant  on  a  side  street  on  a  Sat- 
urday night;  that  he  put  his  arms 
around  him  and  took  a  bottle  of 
whisky  out  of  the  defendant's  pock- 
et; that  he  told  him  he  would  see 
him  Tuesday ;  that  he  offered  to  pay 
him  something  on  that  day,  and  the 
defendant  refused  to  take  the  money. 
The  statements  in  his  testimony  that 
he  bought  the  whisky  and  that  he 
said  something  about  paying  for  it, 
to  wit,  that  he  would  see  the  defend- 
ant Tuesday,  are  nothing  but  his  in- 
ferences from  what  he  testified  was 
said  and  done  on  that  Saturday 
n|ght,  and  they  are  immaterial. 
There  is  no  evidence  here  that  the 
defendant    ever    consented    to   the 

taking  of  the  whis- 
ky   by    McDaniel ; 

JJggSS.  ''*"*         there  is  no  evidence 

that  he  consented  to 
receive  any  promise  to  pay  any  price 


— «hmriicter  of 
evidence. 


—to    prove    sale— 


or  any  consideration  for  the  whisky ;  • 
there  is  no  evidence  of  the  agree- 
ment of  the  minds  of  McDaniel  and 
the  defendant  to  the  amount  of  the 
pretended  price  for  it,  or  to  any  con- 
tract of  any  kind  about  it.  Not  only 
this,  but  the  evidence  is  not  only  as 
consistent  with  the  innocence  of  the 
defendant  as  with  his  guilt, — as  con- 
sistent with  the  conclusion  that  he 
did  not  consent  to  make  a  contract 
to  sell  the  whisky  as  that  he  didj-ryr 
but  it  is  more  so.  It  is  more  consist- 
ent with  the  view  that  on  that  Sat- 
urday night  McDaniel  and  the  de- 
fendant were  drinking  together  in 
a  jovial  mood;  that  such  a  thought 
as  the  selling  of  whisky  to  his  com- 
panion never  entered  the  mind  of 
the  defendant. 

As  there  is  no  substantial  evidence 
of  the  alleged  sale,  the  judgment  be- 
low must  be  reversed,  and  the  case 
must  be  remanded  to  the  court  be- 
low, with  directions  to  grant  a  new 
trial;  and  it  is  so  ordered. 

SmHh,  Circuit  Judge,  dissenting: 

I  find  myself  unable  to  concur  in 
the  foregoing  opinion. 

The  defendant  was  indicted  for 
selling  liquor  at  retail  without  hav- 
ing first  paid  the  special  tax  there- 
for, as  required  by  the  United  States 
statutes.  The  opinion  says  that  "as 
the  alleged  contract  here  was  illegal, 
and  its  making  criminal,  the  legal 
presumption  was  that  the  defendant 
did  not  make  it,  and  this  presump- 
tion prevailed  until  he  was  proved 
to  have  done  so  beyond  a  reasonable 
doubt.'' 

As  I  understand  it,  this  case  in  no 
wise  involved  the  legality  of  the 
sale,  except  coupled  with  the  failure 
to  pay  the  special  tax  as  a  retail 
liquor  dealer,  as  required  by  the 
United  States  statutes.  That  the  de- 
fendant at  one  time  owned  the  liquor 
in  question  there  can  be  no  doubt. 
The  witness  McDaniel  got  the  liquor 
from  the  possession  of  the  defendant 
and  consumed  it.  He  either  bought 
it  or  stole  it.  He  testified  that  he 
purchased  the  bottle  one  Saturday 
night,  and  told  the  defendant  he 
would  see  him  Tuesday.  Before 
Tuesday  the  defendant  had  been  ar^ 
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rested.  On  Tuesday  he  was  offered 
the  money  for  the  whisky,  and  then 
defendant  said  he  was  not  selling 
whisky.  The  opinion  says:  "To 
constitute  such  a  sale,  there  must  be 
the  assent  of  the  two  parties ;  there 
must  be  a  vendor  and  a  vendee.  But 
no  words  need  be  proved  to  have 
been  spoken.  A  sale  may  be  in- 
ferred from  the  acts  of  the  parties, 
and  no  disguise  which  the  parties 
may  attempt  to  throw  over  the 
transaction,  with  a  view  of  evading 
the  penalty  of  the  law,  can  avail 
them,  if  in  truth  such  sale  is  found 
to  have  taken  place." 

If  this  were  ^  case  against  Mc- 
Daniel,  and  he  had  been  convicted  of 
larceny  of  this  liquor,  I  should  un- 
hesitatingly say  that  the  conviction 
should  be  reversed ;  that,  so  far  from 
there  being  any  evidence  of  larceny, 
the  evidence  quite  conclusively 
showed  the  acquiescence  of  Scoggins 
in  the  acquirement  of  the  liquor  by 


McDaniel ;  and,  if  that  is  the  way  I 
should  feel  about  a  conviction  of  lar- 
ceny of  McDaniel,  I  see  no  reason 
why  I  should  not  feel  that  a  convic- 
tion of  the  defendant  should  be  af- 
firmed. 

If  the  defendant  acquiesced  in  the 
acquirement  of  this  liquor  by  Mc- 
Daniel, he  was  guilty  of  the  offense 
charged,  and  this  judgment  should 
be  affirmed.  If  he  did  not  so  ac- 
quiesce, McDaniel  stole  the  liquor; 
and  I  think  neither  one  of  my  asso- 
ciates would  claim  there  was  suffi- 
cient evidence  of  that  fact.  The 
whole  question  of  how  McDaniel  ac- 
quired the  liquor  was  submitted  to 
the  jury,  and  no  exception  was  taken 
to  any  of  the  instructions,  and  the 
jury  found  that  Scoggins  sold  the 
bottle  of  liquor  to  McDaniel. 

Manifestly,  from  my  viewpoint, 
this  case  ought  to  be  affirmed  upon 
the  authorities  and  the  reasoning  of 
the  opinion. 


ANNOTATION. 
Taking  intozicatiiig  liquor  from  person  of  defendant  as  a  sale. 


Although  the  question  as  to  the 
evidence  which  will  establish  a  sale 
of  intoxicating  liquor  within  the 
criminal  statutes  has  been  presented 
with  reference  to  a  wide  variety  of 
facts  and  circumstances,  a  diligent 
search  has  failed  to  disclose  any  cases 
other  than  the  reported  case  (Scog- 
gins V.  United  States,  ante,  1093)  in 
which  the  liquor  was  taken  from  the 
person  of  the  defendant,  and,  as  he 
claims,  without  his  consent.  It  has 
been  held  quite  generally,  however, 


that  tricks  or  subterfuge  will  not  be 
permitted '  to  prevent  the  transaction 
being  a  sale.  If  the  intent  to  pass 
title  to  the  liquor  for  a  consideration 
exists,  the  form  which  the  transac- 
tion takes  has  not  been  regarded  as 
material.  Obviously,  a  slight  varia- 
tion in  the  evidence  in  the  reported 
case  would  have  made  the  question  a 
proper  one  for  the  jury.  The  dissent- 
er was  of  the  opinion  that  the  evi* 
dence  as  it  stood  was  sufficient  for  the 
purpose.  W.  A.  E. 


JOHN  GRIBBLE,  Appt., 

V. 

STATE  OF  TEXAS. 

Texas  Court  of  Criminal  Appeals  —  Fehruary  12,  1919. 

(—  Tex.  Grim.  Rep.  — ,  210  S.  W.  216.) 

Homicide  —  negligence  —  overturning  boat. 

1.  One  who,  with  knowledge  that  an  occupant  of  a  boat  cannot  swim, 
overturns  the  boat  and  causes  the  death  of  the  occupant,  is  guilty  of 
negligent  homicide. 

[See  note  on  this  question  beginning  on  page  1104.] 


GRIBBLE 

( —  Tem.  Crim.  Rep. 

Appeal  —  time  —  construction  of 

statute. 

2.  A  statute  providing  thirty  days 
after  adjournment  of  court  for  pre- 
paring statement  of  facts  and  bill  of 
exceptions  in  case  of  appeal  from  a 
judgment  in  a  county  court  will  not 
be  con^rued  to  mean  a  county  court 
having  an  official  stenographer. 

[See  2  R.  C.  L.  144.] 

Statute  —  construction  —  rules. 

3.  The  court  need  look  to  rules  of 
construction  only  when  the  statute  is 
ambiguous  and  its  language  not  clear. 

—  repeal  —  scope. 

4.  All  former  provisions  of  statutes 
relating  to  time  for  preparing  state- 
ments of  fact  and  bills  of  exceptions 
for  appeals  were  repealed  by  a  statute 
fixing  the  time  to  be  allowed  for  such 
matters  and  expressly  repealing  a 
specified  statute  "and  all  other  laws 
and  parts  of  laws  in  conflict  with  this 
act." 

Homicide  ^-  negligence  —  degree. 

5.  Under  the  Texas  statute,  unless  a 
Hegligent  homicide  was  a  misde- 
meanor or  an  act  which  would  sup- 
port a  civil  action,  it  is  in  the  first 
degree. 

[See  18  R.  C.  L.  774-776.] 

Evidence  —  hearsay  -^  character. 

6.  Hearsay  opinion  that  a  man 
charged  with '  negligent  homicide  in 
overturning  a  boat  and  causing  the 
death  of  an  occupant  was  a  cautious 
man  is  not  admissible. 

[See  10  R.  C.  L.  961;  13  R.  C.  L. 
914.] 

Appeal  —  material  evidence. 

7.  Comment  by  the  court  upon  the 
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weight  of  material  and  admissible  evi- 
dence in  the  presence  of  the  jury  is 
reversible  error. 

—  refusal  to  charge  — *  general  in- 

structions. 

8.  Refusal  of  a  requested  instruc- 
tion which  is  substantially  covered  in 
the  general  charge  is  not  reversible 
error. 

[See  14  R.  C.  L.  751.] 

Trial  —  requested  instruction  —  re- 
fusal. 

9.  A  requested  instruction  on  the 
weight  of  the  evidence  is  properly  re- 
fused. 

[See  14  R.  C.  L.  741  et  seq.] 

Homicide  —  negligence  —  co-opera- 
tion. 

10.  One  indicted  alone  for  negligent 
homicide  in  overturning  a  boat  and 
causing  the  death  of  an  occupant  is 
guilty  if  he  committed  the  offense 
alone  or  by  the  aid  of  another. 

[See  13  R.  C.  L.  858.] 

On  Petition  for  Rehearing. 

Appeal  — *  comments  on  evidence  ^ 
error. 

11.  Comments  by  the  trial  court  up- 
on evidence  will  not  be  considered  re- 
versible error  unless  it  reasonably  ap- 
pears that  injury  could  have  resulted 
therefrom. 

—  comment  on  inadmissible  evidence. 

12.  The  statement  by  the  court,  in 
overruling  the  state's  objection  to  evi- 
dence offered  by  accused,  that  he  will 
admit  the  evidence  because  it  will  do 
so  little  harm,  is  a  comment  on  evi- 
dence requiring  reversal,  although  the 
evidence  is  not  in  fact  admissible. 


Appeal  by  defendant  from  a  judgment  of  the  Coryell  County  Court 
(Bell,  J.)  convicting  him  of  negligent  homicide.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  T.  R.  Mears,  for  appellant: 

The  statement  of  the  court  in  the 
presence  and  hearing  of  the  jury,  that 
he  would  admit  certain  evidence  be- 
cause it  would  do  so  little  harm,  was 
error. 

Wilson  V.  State,  17  Tex.  App.  525; 
McCuller  v.  State,  36  Tex.  Crim.  Rep. 
213,  61  Am.  St.  Rep.  847,  36  S.  W. 
585;  Kirk  v.  State,  35  Tex.  Crim.  Rep. 
224,  32  S.  W.  1045;  Kemper  v.  State, 
63  Tex.  Crim.  Rep.  1,  138  S:  W.  1025; 
Melton  V.  State,  58  Tex.  Crim.  Rep.  86, 
124  S.  W.  910. 

It  was  the  duty  of  the  court  to 
charge  that  before  defendant  could  be 


convicted,  the  complete  destruction  of 
the  life  of  the  deceased  must  be 
caused  by  the  action  of  the  defend- 
ant. 

Armsworthy  v.  State,  48  Tex.  Crim. 
Rep.  413,  88  S.  W.  216. 

Where  the  state  introduces  evidence 
to  the  effect  that  the  death  of  the  de- 
ceased was  caused  by  another  person 
than  the  defendant,  the  court  should 
charge  that  the  burden  rested  on  the 
state  to  disprove  that  the  death  or 
drowning  was  caused  by  another  per- 
son than  the  defendant,  and  on  fail- 
ure to  do  so,  the  defendant  should  be 
acquitted. 
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Giesecke  v.  State,  64  Tex.  Grim.  Rep. 
531,  142  S.  W.  1179;  Pharr  v.  State, 
7  Tex.  App.  479;  Roberts  v.  State,  60 
Tex.  Grim.  Rep.  23,  129  S.  W.  611; 
Grant  v.  State,  60  Tex.  Grim.  Rep.  358, 
132  S.  W.  350. 

The  charge  of  the  court  must  be 
limited  by  the  case  set  forth  by  the 
indictment,  and  must  follow  the  in- 
dictment. 

Tooney  v.  State,  5  Tex.  App.  168; 
Sharpe  v.  State,  17  Tex.  App.  498 ;  Lott 
V.  State,  17  Tex.  App.  598;  Jones  v. 
State,  22  Tex.  App.  680,  3  S.  W.  478; 
Levine  v.  State,  22  Tex.  App.  683,  3 
S.  W.  660;  Bradford  v.  State,  25  Tex. 
App.  723,  9  S.  W.  6;  Surrell  v.  State, 
29  Tex.  App.  321,  15  S.  W.  816;  Whit- 
comb  V.  State,  30  Tex.  App.  270,  17 
S.  W.  258 ;  Otero  v.  State,  30  Tex.  App. 
454,  17  S.  W.  1081;  Ham  v.  State,  4 
Tex.  App.  645;  Glubb  v.  State,  14  Tex. 
App.  192. 

It  is  error  for  stsrte  counsel,  in  his 
closing  argument,  to  get  before  the 
jury  a  fact  which  he  would  not  be  en- 
titled to  prove,  the  effect  of  which  is 
damaging  to  the  defendant. 

Jenkins  v.  State,  49  Tex.  Grim.  Rep. 
461,  123  Am.  St.  Rep.  812,  93  S.  W. 
726;  Rodrigues  v.  State,  125  S.  W. 
404;  McKinley  v.  State,  52  Tex.  Grim. 
Rep.  184,  106  S.  W.  342;  Askew  v. 
State,  54  Tex.  Grim.  Rep.  416,  113  S. 
W.  287. 

Mr.  E.  B.  Hendricks,  Assistant  At- 
torney General,  for  the  State, 

Lattimore,  J*,  delivered  the  opin- 
ion of  the  court : 

This  is  a  misdemeanor  case,  and  it 
appears  from  the  record  that  ap- 
pellant's bills  of  exceptions  were 
filed  more  than  twenty  days  after 
the  adjournment  of  court.  An  or- 
der Was  made  by  the  court,  when 
overruling  appellant's  motion  for  a 
new  trial,  allowing  him  thirty  days 
after  adjournment  of  court  in 
which  to  file  statement  of  facts  and 
bills  of  exceptions.  The  statement 
of  facts  and  bills  of  exceptions  were 
filed  within  thirty  days  after  such 
adjournment. 

The  assistant  attorney  general 
has  moved  to  strike  out  the  bills  of 
exceptions  on  file  herein  on  the 
ground  that  they  were  not  filed 
within  twenty  days  after  the  ad- 
journment of  the  county  court,  and 
consequently   came   too   late,   even 


though  filed  within  thirty  days  aft- 
er the  said  adjournment. 

There  has  been  much  misappre- 
hension among  the  courts  and  liti- 
gants, as  to  the  course  to  be  pur- 
sued in  regard  to  filing  statements 
of  facts  and  bills  of  exceptions  in 
misdemeanor  cases,  and  many  cases 
have  been  dismissed  in  recent  years 
when  the  parties  at  interest  seemed 
to  think  themselves  within  what  ap- 
peared to  be  the  direction  of  the 
statute  in  these  matters.  In  view 
of  this  fact,  we  wish  to  review  some 
of  the  legislation  and  decisions  bear- 
ing upon  the  question  of  the  time 
for  filing  such  matters  in  appeals 
from  county  courts,  in  the  hope  of 
arriving  at  some  harmony  of  under- 
standing. 

The  30th  legislature,  Acts  1907, 
p.  446,  granted  to  parties  try- 
ing causes  in  both  district  and 
county  courts,  the  right,  by  having 
an  order  to  that  effect  entered  on  the 
docket  twenty  days  after  adjourn- 
ment of  the  court  within  which  to 
file  statements  of  facts  and  bills  of 
exceptions.  The  same  legislature, 
later  in  the  term,  by  an  act  which 
appears  on  page  509  of  the  acts  of 
said  legislature,  passed  a  bill  which 
was  the  re-enactment  of  what  is 
commonly  called  the  "Stenogra- 
phers' Bill,"  a  part  of  which  bill  pro- 
vided that  all  statements  of  facts 
and  bills  of  exceptions  which  were 
filed  as  provided  in  said  act  would 
be  in  time  if  filed  within  thirty  days 
after  the  adjournment  of  the  court. 
This  session  of  the  legislature  ad- 
journed April  12, 1907,  and  said  bill 
took  effect  thirty  days  after  ad- 
journment. This  court,  in  a  num- 
ber of  cases  arising  during  the  lat- 
ter part  of  1907  and  1908,  pointedly 
held  that  under  the  provisions  of 
the  act  appearing  on  page  509, 
which  is  chapter  24  of  the  laws 
of  said  30th  legislature,  state- 
ments of  facts  and  bills  of  excep- 
tions, in  cases  appealed  from  dis- 
trict courts,  were  properly  filed 
within  thirty  days  after  adjourn- 
ment, but  that  said  act  did  not  ap- 
ply to  appeals  from  county  courts. 
The  act  in  question  did  not,  in  ex- 
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press  terms,  repeal  the  act  first 
passed  by  said  legislature,  allowing 
twenty  days  for  filing  such  matters 
in  both  district  and  county  courts; 
but  this  court  seemed  to  construe 
that  said  law  no  longer  had  appli- 
cation to  appeals  from  district 
courts,  the  inference  being  from 
said  decisions  that  it  appeared  to 
the  court  that  said  Stenographer's 
Bill,  by  implication,  at  least,  re- 
pealed said  act  giving  twenty  days 
after  adjournment,  in  so  far  as  it 
affected  district  court  cases.  As 
stated,  these  decisions  frequently 
pointed  out  that  in  appeals  from 
county  courts  no  change  had  been 
made  in  the  law  on  the  point  under 
consideration.  See  Howard  v.  State, 
53  Tex.  Crim.  Rep.  378,  111  S.  W. 
1038 ;  Dobbs  v.  State,  54  Tex.  Crim. 
Rep.  579,  113  S.  W.  921 ;  Nichols  v. 
State,  55  Tex.  Crim.  Rep.  211,  115 
S.  W.  1196;  Webb  v.  State,  —  Tex. 
Crim.  Rep.  — ,  117  S.  W.  131. 

Such  was  the  situation  when  the 
legislature  met  in  1909  and  passed 
a  law  on  this  subject.  See  Acts  1909 
(Ist  Called  Sess.)  p.  374.  Section 
7  of  this  act  reads  as  follows: 
"When  an  appeal  is  taken  from  the 
judgment  rendered  in  any  cause  in 
any  district  court  or  county  court, 
the  parties  to  the  suit  shall  be  en- 
titled to  and  they  are  hereby  grant- 
ed thirty  days  after  the  day  of  ad- 
journment of  court  in  which  to  pre- 
pare and  file  a  statement  of  facts 
and  bills  of  exception;  and  upon 
good  cause  shown  the  judge  trying 
the  cause  may  extend  the  time  in 
which  to  file  a  statement  of  facts 
and  bills  of  exception.  Provided, 
that  the  court  trying  such  cause 
shall  have  power  in  term,  time  or  in 
vacation,  upon  the  application  of 
either  party,  for  good  cause,  to  ex- 
tend the  several  times  as  hereinbe- 
fore provided  foi*  the  preparation 
atid  filing  of  the  statement  of  facts 
and  bills  of  exception,  but  the  same 
shall  not  be  so  extended  so  as  to  de- 
lay the  filing  of  the  statement  of 
facts,  together  with  the  transcript 
of  record,  in  the  appellate  court 
within  the  time  prescribed  by  law, 
and  when  the  parties  fail  to  agree 
upon  a  statement  of  facts,  and  that 
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duty  devolves  upon  the  court,  the 
court  shall  have  such  time  in  which 
to  do  so,  after  the  expiration  of  the 
thirty  days  as  hereinbefore  provid- 
ed, as  the  court  may  deem  necessary, 
but  the  court  in  such  case,  shall  not 
postpone  the  preparation  and  filing 
of  such  statement  of  facts  and  bills 
of  exception  so  as  to  delay  the  filing 
of  same,  together  with  a  transcript 
of  the  record  in  the  appellate  court 
within  the  time  prescribed  by  lawJ 
Provided,  if  the  term  of  said  court 
may  by  law  continue  more  than 
eight  weeks,  said  statement  of  facts 
and  bills  of  exception  shall  be  filed 
within  thirty  days  after  final  judg- 
ment shall  be  rendered  unless  the 
court  shall  by  order  entered  of  rec- 
ord in  said  cause  extend  the  time 
for  filing  such  statement  and  bills  of 
exception."  ! 

The  language  of  this  quoted  en- 
actment is  plain  and  unambiguous. 
It  says :  "When  an  appeal  is  taken 
from  the  judgment  ...  in  any 
.  .  .  county  court,  the  parties 
.  .  .  shall  be  entitled  to  .  .  . 
thirty  days  after  the  day  of  ad- 
journment ...  in  which  to  pre- 
pare and  file  statement  of  facts  and 
bills  of  exception." 

We  cannot  believe  the  legislature 
wrote  county  courts  and  county 
court  procedure  in  this  act  carelessly 
or  without  purpose.  They  very  well 
knew  that  such  courts  had  no  ofilcial 
stenographers,  and  if  it  be  asserted 
that  they  only  intended  giving^  the 
right  to  file  such  statements  'and 
bills  within  thirty  days  after  ad- 
journment, to  county  courts  in  cases 
where  stenographers  were  appoint- 
ed, an  adequate  reply  would  be  that 
such  construction  would  be  a  con- 
tradiction of  the  Appeal-time^ 
plain     words    of  the   con»trnctIon   of 

statute   as  written,  ■*•*'"*•• 
and  would  be  construing  into  the 
law  that  which  the  legislature  could 
and  would  have  so  stated  in  a  few 
words  had  it  been  their  intention. 

As  we  understand  it,  we  need  only 
look  to  rules  of  con- 
struction when  the  ^/t^Vtu^S-?;!*.. 
law    is    ambiguous 
and  its  language  not  clear,  which  is 
not  the  case  in  this  act. 
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The  first  misdemeanor  appeal  to 
come  before  this  court  after  the  tak- 
ing effect  of  the  Act  of  1909,  in 
which  this  question  was  involved, 
was  Sanders  v.  State,  60  Tex.  Grim. 
Rep.  34,  129  S.  W.  605,  in  which 
Judge  McCord  held  the  act  to  apply 
to  statements  of  fact  in  an  appeal 
from  a  county  court  of  Erath 
county,  in  which  he  held  that  the 
court  might  consider  a  statement  of 
facts  filed  more  than  thirty  days 
after  the  adjournment  of  the  term, 
where  the  court  had  made  a  proper 
order  during  the  term,  extending 
the  time  for  such  filing.  In  the  Sew- 
all  Case,  —  Tex.  Crim.  Rep.  — , 
130  S.  W.  1003,  an  aggravated  as- 
sault conviction  in  1910,  Judge 
Ramsey  says  the  statement  of  facts 
was  filed  more  than  thirty  days  aft- 
er adjournment,  and  therefore  was 
not  filed  in  time.  In  Brunk  v.  State, 
60  Tex.  Crim.  Rep.  263,  131  S.  W. 
1125,  appealed  from  the  county 
court  of  Hamilton  county.  Judge 
Davidson  says:  "The  court  ad- 
journed on  the  23d  of  October.  The 
statement  of  facts  was  filed  on  the 
23d  of  November.  This  filing  oc- 
curred one  day  too  late.  A  state- 
ment of  facts  must  be  filed  within 
thirty  days  .  .  .  after  adjourn- 
ment of  the  term." 

These  cases  are  cited  as  showing 
what  seems  to  have  been  their  con- 
struction of  the  Act  of  1909  prior  to 
the  rendition  of  the  opinion  in  the 
Mueller  Case,  61  Tex.  Crim.  Rep. 
544;  135  S.  W.  571,  in  which  the 
court  struck  out  a  statement  of  facts 
in  a  county  court  cause  upon  the 
ground  that  the  statement,  being 
filed  more  than  twenty  days  after 
adjournment,  came  too  late.  The 
court  in  the  Mueller  Case  uses  the 
following  language:  "By  many  it 
seems  to  have  been  thought  that 
chapter  39  of  the  act  of  the  31st 
legislature,  p.  374,  repealed  chapter 
7  of  the  act  of  the  30th  legislature. 
By  referring  to  that  act  it  will  be 
seen  that  it  repeals  only  chapter  24 
of  the  act  of  the  30th  legislature 
(the  Stenographers'  Act),  provid- 
ing their  appointment,  etc.    In  the 


act  of  the  31st  legislature,  in  §  1,  it 
is  provided  that  the  terms  of  the  lat- 
ter law  apply  only  in  the  event  of 
the  appointment  of  a  court  stenog- 
rapher. In  this  law  there  is  no  pro- 
vision for  the  appointment  of  a 
court  stenographer  in  criminal  cases 
tried  in  the  county  court.  By  its 
terms  it  only  applies  to  and  author- 
izes the  appointment  of  stenogra- 
phers in  criminal  cases  in  district 
courts." 

We  think  the  court  is  wrong  in 

saying  that  the  Act     ^ , 

of     1909     repealed  --«^->™' •- 

only  chapter  24,  Acts  of  the  30th 
Legislature.  The  repealing  clause  of 
chapter  39,  Acts  of  the  31st  Legis- 
lature, page  374,  Acts  1909,  is  as 
follows :  "That  chapter  24,  p.  509, 
Acts  of  the  First  Called  Session  of 
the  Thirtieth  Legislature  of  the 
State  of  Texas,  providing  for  the  ap- 
pointment of  court  stenographers, 
prescribing  their  duties,  and  regu- 
lating their  charges,  and  all  other 
laws  or  parts  of  laws  in  conflict 
with  this  act,  be  and  the  same  are 
hereby  expressly  repealed;  provid- 
ed, however,  that  nothing  in  this 
act  shall  be  so  construed  as  to  pre- 
vent parties  from  preparing  state- 
ments of  facts  on  appeal  independ- 
ent of  the  transcript  of  the  notes  of 
the  official  shorthand  reporter.  Pro- 
vided, the  provisions  of  this  act  as 
to  preparing  and  filing  statements 
of  facts  and  bills  of  exception  shall 
apply  only  to  cases  hereafter  tried; 
as  to  cases  heretofore  tried  the  law 
now  in  force  shall  govern." 

From  which  it  clearly  appears 
that  not  only  was  chapter  24  re- 
pealed, but  also  all  other  laws  in 
conflict  therewith.  We  might  ob- 
serve, in  this  connection,  that  nei- 
ther chapter  24  of  the  Acts  of  the 
30th  Legislature,  nor  chapter  39  of 
the  Acts  of  the  31st  Legislature,  ex- 
pressly repealed  chapter  7  of  the 
Acts  of  the  30th  Legislature  with 
reference  to  appeals  from  district 
courts;  but  it  has  apparently  been 
conceded  by  this  court,  in  all  its 
opinions,  that  said  chapter  7  has 
been  repealed  as  to  such  district 
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court  procedure,  because  it  was  in 
necessary  conflict  with  the  later  en- 
actments. 

.  The  Mueller  Case  was  followed  by 
the  Mosher  Case,  62  Tex.  Crim.  Rep. 
42,  136  S.  W.  467,  and  by  others 
subsequently ;  the  effect  of  which  de- 
cisions was  to  hold  that  a  statement 
of  facts  and  bills  of  exceptions  filed 
more  than  twenty  days  after  the  ad- 
journment of  a  county  court  came 
too  late. 

The  latest  statute  on  the  subject 
seems  to  be  the  Act  of  1911,  chapter 
119,  §  7,  p.  264  of  the  Acts  of  the 
Regular  Session  (Vernon's  Sayles's 
Anno.  Civ.  Stat.  1914,  art.  2078), 
which  almost  in  terms  re-enacted  § 
7  of  the  Act  of  1909,  quoted  above, 
and  said  section  is  carried  into  our 
Code  Criminal  Procedure  as  article 
845.  An  examination  of  said  sec- 
tion and  of  article  845,  Code  Crim. 
Proc.  discloses  that  the  plain  lan- 
guage directs  the  litigant  how  he 
may  appeal  his  case  as  far  as  the 
time  for  filing  statement  of  facts  and 
bills  of  exception  is  concerned. 

That  much  confusion  has  result- 
ed from  the  efforts  of  litigants  to 
get  their  cases  before  this  court  un- 
der the  apparent  direction  of  this 
article,  which,  under  the  Mueller 
and  Mosher  Cases  cited,  was  held  to 
have  no  application  to  appeals  from 
county  courts  in  criminal  matters, 
is  very  evident  from  the  number  of 
those  cases  appealed  since  the  de-. 
cisions  in  the  above-mentioned  cases, 
and  in  which  statements  of  facts  and 
bills  of  exceptions  filed  well  within 
the  time  fixed  for  such  action  in  ap- 
peals from  county  courts  under  the 
provision  of  article  845  have  been 
stricken  out,  upon  motion,  because 
not  filed  in  time. 

This,  in  the  opinion  of  the  writer, 
at  least,  is  very  unfortunate.  The 
requisites  of  appeal  in  all  matters  of 
practice  are  not  easily  kept  in  mind, 
and  most  careful  litigants  go  to  the 
statutes  to  find  the  same,  and  our 
experience  is  that  able  lawyers  rep- 
resenting them  from  time  to  time 
need  to  do  the  same,  and  we  think 
it  is  very  unfortunate  both  for  the 
profession  and  for  the  appellants  to 
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find  any  lack  of  harmony  between 
the  plain  language  of  the  statute 
and  the  holdings  of  this  court. 

We  are  not  sufficiently  wedded  to 
the  doctrine  of  stare  decisis,  in  mat- 
ters of  criminal  procedure  at  least, 
to  deny  entrance  and  consideration 
here  to  one  who  has  followed  the 
plain  road  indicated  by  a  statutory 
signboard  in  trying  to  get  here  with 
what  he  believes  to  be  his  wrongs 
suffered  on  a  trial  in  the  court  be- 
low. 

We  overrule  the  motion  of  the  as- 
sistant attorney  general  to  strike 
from  the  record  these  bills  of  ex- 
ceptions, and  hope  to  bring  about 
harmonious  understanding  of  the 
rules  by  sa3dng  that  the  provisions 
of  article  845  of  our  Code  Crim.  ^ 
Proc.  in  the  opinion  of  this  court, 
govern  appeals  in  misdemeanor 
cases  as  applied  to  filing  of  state- 
ments of  facts  and  bills  of  excep- 
tions. 

Appellant  was  convicted  in  the 
county  court  of  Coryell  county  of 
negligent  homicide  of  the  first  de- 
gree, and  his  punishment  fixed  at 
one  year's  confinement  in  the  county 
jail. 

It  is  charged  against  appellant 
that  he  negligently  and  carelessly 
turned  over  a  boat  in  which  was  a 
small  boy,  whose  death  by  drowning 
was  caused  therefrom. 

Appellant's  first  contention  was 
that  the  indictment  was  defective, 
in  that  he  claims  that  the  charge  of 
negligent  homicide  was  of  the  sec- 
ond degree,  and  not  of  the  first  de- 
gree. To  this  we  cannot  agree. 
The  act,  if  any,  of  appellant  which 
caused  the  death  of  the  boy,  was  the 
turning  over  of  the  boat,  and  this 
act  is  not  a  misdemeanor,  nor,  per 
se,  would  the  same 
give  just  occasion  Sj?n?JlS;S?f;. 
for  a  civil  action. 
See  Penal  Code,  art.  1124.  Unless 
the  causative  act  fall  within  one  of 
these  two  classes  named  in  the  stat- 
ute referred  to,  the  negligent  homi- 
cide would  be  of  the  first  degree. 

We  think  the  evidence  sought  to 
be  elicited  from  appellant's  witness 
Harris,  as  set  out  in  his  second  as- 


1102 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.LR 


meter. 


signment  of  error,  was  clearly  er- 
roneous, and  that  the  witness  should 
not  have  been  permitted  to  state 
that    he    considered    appellant    a 

Bvidenee-  cautious  nuin.   This 

iajr«char-      was  merely  hearsay 

opinion  of  said  wit- 
ness and  was  not  admissible.  The 
remark  of  the  court  was  erroneous ; 
but,  as  the  evidence  was  inadmis- 
sible in  itself,  such  error  on  the  part 
of  the  court  was  not  reversible. 
The  authorities  cited  by  appellant 

correctly  hold  that 

e^^e.;;?'***'**'  comments     of    the 

court  on  matters 
material  and  admissible,  where  same 
are  upon  the  weight  of  the  evidence, 
and  in  the  presence  of  the  jury,  are 
error. 

The  charge  complained  of  in  ap- 
-refa..ito  pellant's    third   as- 

charve— ireneral     sigUmOUt    WaS    SUb- 

in.tr«ctio«..  stantially  given  by 
the  court  in  his  main  charge,  and 

Trl.I-reai.e.ted     t^C      Othcr       SpOCial 

inatrnotion*        Charge     of     appel- 

ref«..«l.  i^jjj.       ^^       ^^       ^j^^ 

weight  of  the  testimony  and  er- 
roneous. 

We  fail  to  see  any  error  on  the 
part  of  the  trial  court  in  telling  the 
jury  that  appellant,  who  was  indict- 
ed alone,  but  who  was  accompanied 
by  another  person  who  seemed  to  be 
Homtctde-  actlng    with    him, 

ii«ipllirenee—  WOUld    be     guilty    if 

co-oper.tl.in.  j^^      ^^     j^^     ^^^     j^^ 

companion,  acting  together,  com- 
mitted the  offense.  This  disposes  of 
the  fifth  ground  of  complaint  made 
by  the  appellant. 

The  remarks  of  the  county  at- 
torney in  closing  the  case  for  the 
state,  as  explained  by  the  court  in 
his  qualification  to  the  sixth  bill  of 
exceptions,  seem  to  have  been  in  re- 
sponse to  the  argument  of  counsel 
for  the  appellant. 

We  have  carefully  reviewed  the 
evidence  in  this  case.  The  testi- 
mony of  the  six  or  seven  boys,  who 
were  in  swimming  when  the  appel- 
lant and  his  companion  came  up  to 
whete  they  were  and  stated  they 
were  going  to  turn  over  the  boat 
in  which  the  deceased  was,  seems  to 


agree  as  to  the  main  facts;  that  is, 
as  to  what  appellant  said  wheat  he 
came  up,  and  further,  that  he  was 
told  by  the  deceased  and  several  of 
the  others  that  the  deceased  could 
not  swim;  and  also  to  the  fact  tiut 
he  did  turn  over  the  boat  and  that 
thereby  deceased  was  drowned.  Ap- 
pellant denied  all  these  substantia 
facts ;  said  he  did  not  turn  over  tiie 
boaty  that,  in  fact,  it  was  not  tuned 
over,  and  that  he  did  not  make  the 
statements  attributed  to  him  by  tiie 
boys.    All  these  issues  were  fairly 

submitted     to     the  _ne»u««n«€w 
jury  and  by  them  overtMrnins 
decided  against  ap-  ****** 
pellant,  and  we  see  no  sufficient  rea- 
son to  disturb  their  verdict. 
The  cause  is  affirmed. 

A  motion  for  rehearing  having 
been  granted,  the  following  addi- 
tional opinion  was  handed  down  on 
March  12,  1919 : 

In  this  case  appellant  has  filed  an 
able  and  well-prepared  motion  for 
rehearing,  each  ground  of  which  has 
been  carefully  examined,  and  we  are 
unable  to  sustain  any  of  appdlanfs 
contentions,  except  that  we  believe 
we  were  in  error  in  not  upholding 
his  first  contention  as  set  forth  in 
his  second  bill  of  exceptions. 

It  therefore  appears  that,  when 
appellant  was  introducing  his  evi- 
dence, he  asked  the  witness  Harris, 
in  view  of  his  knowledge  of  appe- 
lant, whether  he  would  or  would 
not  say  that  appellant  was  a  can- 
tious,  prudent  man.  To  this  the 
state  objected  for  various  reasons, 
and  we  think  the  question  subject  to 
objection.  Thereupon  the  court 
made  the  following  remark  to 
state's  counsel :  "Well,  you  may  be 
right,  but  it  will  do  so  little  harm 
that  I  believe  I  will  admit  ^e  testi- 
mony." 

It  will  be  observed  that  this  re- 
mark of  the  trial  court  was  in  di- 
rect violation  of  article  787,  Code 
Crim.  Proc.  which  is  as  follows: 
"In  ruling  upon  the  admissibility 
of  evidence,  the  judge  shall  not  dis- 
cuss or  comment  upon  the  weight  of 
the  same  or  ite  bearing  in  the  case 
but  shall  simply  decide  whether  or 
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not  it  is  admissible ;  nor  shall  he,  at 
any  stage  of  the  proceedings  previ- 
ous to  the  return  of  a  verdict,  make 
any  remark  calculated  to  convey  to 
the  jury  his  opinion  of  the  case/' 

Violations  of  the  injunctions  of 
this  article  have  been  the  subject  of 
much  discussion  by  the  courts,  and 
have  given  rise  to  conflicting  opin- 
ions as  to  whether  this  remark  or 
the  other,  of  the  trial  court,  was 
calculated  to  convey  to  the  jury  the 
judge's  opinion  of  the  case  on  trial. 

It  is  clear  that  the  f  ramers  of  our 
law  recognized  the  strategic  posi- 
tion occupied  by  the  judge  of  a  trial 
court  and  the  weight  which  the  jury 
attach  to  his  words  and  acts ;  and  in 
article  736,  Code  Crim.  Proc.,  the 
judge  is  forbidden  to  discuss  the 
facts  or  use  any  argument  in  his 
charge  calculated  to  arouse  the 
sympathy  or  excite  the  passion  of 
the  jury;  and  we  also  see  in  article 
842,  Code  Crim.  Proc,  that  a  judge 
is  forbidden  to  sum  up,  discuss,  or 
comment  on  the  evidence  in  grant- 
ing or  refusing  a  motion  for  a  new 
trial.  Article  787,  supra,  is  plain, 
and  it  is  to  be  regretted  that  depart- 
ures from  its  provisions  make  diffi- 
cult the  question  as  to  which  are, 
and  which  are  not,  reversible  er- 
rors. 

In  the  McGee  Case,  37  Tex.  Crim. 
Rep.  668,  40  S.  W.  967,  this  court 
held  it  was  not  reversible  error  for 
the  trial  court  to  say,  in  overruling 
the  objection  of  the  state:  "It  is 
not  very  material,  but  it  may  go  to 
the  jury."  The  trial  courts  were 
also,  in  that  opinion,  admonished  of 
the  danger  of  expressing  an  opinion 
in  such  matters ;  but  the  court  held 
that  if  the  offered  testimony  was 
immaterial,  or  slightly  material,  and 
could  have  had  no  appreciable  effect 
on  the  jury,  this  court  would  not  re- 
verse for  such  comment. 

See  similar  expressions  in  Hunt- 
ley V.  State,  —  Tex.  Crim.  Rep.  — , 
34  S.  W.  948.  But  in  the  Simmons 
Case,  55  Tex.  Crim.  Rep.  441,  117 
S.  W.  141,  citing  the  Moore  Case,  33 
Tex.  Crim.  Rep.  306,  26  S.  W.  403, 
and  ruling  on  an  objection  made  by 
defendant  which  was  sustained,  ac- 
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companied  by  the  following  com- 
ment of  the  trial  court,  "If  there  had 
been  any  objection  made  at  the 
start,  I  might  have  sustained  it  on 
the  ground  that  it  was  immaterial 
and  irrelevant,"  Mr.  Justice  Ram- 
sey, rendering  the  opinion,  says: 
"The  rule  laid  down  in  the  first  case 
quoted  [Moore  Case,  supra]  ought 
to  be  strictly  and  literally  observed ; 
that  is,  the  court  ought,  without  dis- 
cussion or  comment,  to  rule  and 
either  admit  or  reject  proffered 
testimony.  The  fact  that  a  state- 
ment of  the  court  as  to  the  im- 
portance or  unimportance  of  testi- 
mony is  stated  from  the  bench  would 
often  make  it  no  less  hurtful  than  if 
contained  in  the  written  charge. 
The  trial  judge  is  to  the  jury  the 
Lord's  anointed;  his  language  and 
his  conduct  have,  to  them,  a  special 
and  peculiar  weight.  Literally^  in 
such  matters,  his  communications 
should  be,  yea,  yea,  and  nay,  nay." 

In  approving  substantially  the 
opinion  of  Judge  Ramsey,  we  would 
not  be  understood  as  abrogating 
the  well-settled  rule,  found  in  many 
cases,  that  remarks  of  trial  courts, 

in   particular   com-  ^ppe^i-com- 
ments  on   evidence,  menu  on  evi- 
are  not  necessarily  *«■*«•-•"**«•• 
reversible  error ;  the  rule  being  that 
they  should  not  be  so  considered  un- 
less it  reasonably  appears  that  in- 
jury could  have  resulted  therefrom. 

In  the  instant  case,  upon  more 
mature  reflection  upon  the  effect  of 
the  remarks  of  the  court,  we  are 
convinced  that  we  were  in  error  in 
the  original  opinion  in  holding  that 
no  injury  could  have  resulted  from 
same. 

The  state  had  rested  its  case,  and, 
as  disclosed  by  the  statement  of 
facts,  the  witness  Harris  was 
placed  upon  the  stand  as  appellant's 
first  witness  and  was  asked  the 
question,  as  above  set  forth.  As 
stated,  the  court  overruled  the 
state's  objection  with  the  statement 
that  "it  will  do  so  little  harm  I  be- 
lieve I  will  admit  the  testimony." 
The  average  juror  very  well  knows 
that  the  court  will  not  admit  testi- 
mony unless  he  thinks  it  to  be  ma- 
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terial,  and  we  think  the  very  admis- 
sion of  this  evidence  would  carry 
with  it  to  the  jury  the  impression 
that  the  court  believed,  it  material. 
Now,  when  the  court  says,  "It  can 
do  no  harm,"  or,  "It  can  do  so  little 
harm,"  there  seems  to  us  serious 
danger  that  this,  in  the  minds  of  the 
jury,  would  give  rise  to  the  belief 
that  the  court  was  of  the  opinion 
that  the  state's  case  was  so  strong, 

-comment  ou  in-    ^T       SO       thorOUgWy 

admiiiaibie  evi-  made  out,  as  that 
"■*"*=*•  the    material     evi- 

dence of  the  appellant  could  do  little 
harm.  This  is  more  than  the  ex- 
pression of  the  court  in  the  McGee 
Case  or  in  the  Huntley  Ciase;  we 


think  it  is  more  in  line  with  the 
Simmons  Case,  supra,  Chancey  v. 
State,  58  Tex.  Crim.  Rep.  56,  124  S. 
W.  426,  Moore  Case,  33  Tex.  Crim. 
Rep.  806,  26  S.  W.  403,  and  the 
Bradshaw  Case,  44  Tex.  Crim. 
Rep.  222,  70  S.  W.  217,  15 
Am.  Crim.  Rep.  608.  There  can 
be  no  question  but  that  it  is  a  direct 
comment  on  the  weight  of  the  evi- 
dence, and  we  cannot  say  it  was  not 
calculated  to  convey  to  the  jury  the 
court's  opinion  of  the  merits  of  the 
case. 

The  motion  for  rehearing  is  there- 
fore granted,  and  the  judgment  is 
reversed,  and  the  cause  remanded 
for  a  new  trial. 


ANNOTATION, 
homicide  by  overtuming  boaL 


The  reported  case  (Gribble  v. 
State,  ante,  1096)  is  probably  a  case 
of  first  impression;  and  the  books 
seem  to  afford  no  cases  of  ''rocking 
the  boat,"  which  has  caused  so  many 
drownings  and  added  a  proverbial 
phrase  to  the  language. 

Reference  may  be  made  in  this  con- 
nection to  Rex  v.  Waters  (1834)  6  Car. 
&  P.  (Eng.)  328,  where  the  prisoner 
was  a  seaman  on  board  a  schooner 
lying  in  the  river  Thames,  and  the 
deceased  was  a  person  in  the  habit  of 
going  about  in  a  boat  among  the  ships, 
selling  spirits,  etc.,  and  they  had  a 
dispute  about  paying  for  some  spirits. 


both  being  intoxicated.  After  a  good 
deal  of  rough  joking  between  them, 
the  deceased's  boat  being  alongside 
the  schooner,  the  prisoner  pushed  it 
with  his  foot  to  get  rid  of  deceased, 
who,  in  endeavoring  to  prevent  his 
boat  from  drifting  away,  lost  his  bal- 
ance and  fell  overboard  and  was 
drowned.  It  was  held  that  the  facts 
shown  did  not  amount  to  manslaugh- 
ter. 

Collisions  and  the  accidental  upset- 
ting of  one  boat  by  another,  or  the  up- 
setting of  a  boat  through  poor  or 
careless  management,  are  beyond  the 
scope  of  this  note.  B.  B.  B. 


J.  E.  YODER,  Appt., 

V. 

EDITH  YODER,  Respt. 

Washington    Supreme    Court    (Dept,    No.    2)  —  Fcbrwary    7,    1919, 

(_  Wash.  — ,  178  Pac.  474.) 

Divorce  —  dismissal  of  action  —  effect  on  order  for  attorneys'  fees. 

1.  Parties  to  a  divorce  suit  cannot,  after  an  order  has  been  passed  allow* 
ing  the  wife  suit  money  and  attorneys'  fees,  deprive  the  attorneys  of  the 
allowance  made  them  by  effecting  a  reconciliation  and  dismissing  the 
action. 

[See  note  on  this  question  beginning  on  page  1109.] 
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—  duty  —  with  respect  to  reconcilia- 
tion. 

2.  It  is  the  duty  of  both  trial  and 
appellate  courts  to  lay  no  straw  in  the 
way  of  the  reconciliation  of  estranged 
spouses  at  any  stage  of  a  proceeding 
for  divorce. 

[See  5  R.  C.  L.  878;  9  R.  C.  L.  260, 
261.] 

—  cutting  off  compensation  of  coun- 
sel. 

3.  Parties  to  a  divorce  suit  cannot, 
by  effecting  a  reconciliation,  sum- 
marily and  without  consideration  dis- 
pose of  counsel  who  in  good  faith  per- 
formed services  and  expended  money 
in  behalf  of  the  defendant  wife. 

[See  2  R.  C.  L.  1002,  1060.] 

—  encouragement  of  defense. 

4.  The  law  encourages  the  thorough 
defense  of  divorce  actions. 

Attorney  and  client  —  ownership  of 
attorneys'  fees.  ^ 

5.  The  sum  awarded  the  wife  in  a 
divorce  action  as  an  attorney's  fee  is 
lot  hers,  but  her  attorneys'. 

[See  1  R.  C.  L.  910.] 

Judgment  —  power  to  satisfy  —  attor- 
neys^ fees. 

6.  Although  a  judgment  awarding 
attorneys'  fees  to  a  wife  in  a  divorce 
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action  stands  in  her  name,  she  is  a 
mere  trustee  without  power  to  satis- 
fy the  judgment  until  the  attorneys 
have  been  paid. 

[See  1  R.  C.  L.  919.] 

Attorney  and  client  —  right  to  suit 
money. 

7.  An  allowance  of  suit  money  to  a 
wife  in  a  divorce  proceeding  belongs 
to  her  attorneys  only  to  the  extent  of 
their  actual  necessary  expenses  in  the 
efficient  preparation  of  her  defense  in 
order  to  secure  a  fair  and  impartial 
trial. 

Divorce  —  reconciliation  —  effect  on 
allowance. 

8.  A  reconciliation  terminates  a 
divorce  action,  and  the  allowance  for 
temporary  alimony  falls  therewith,  as 
also  any  unexpended  balance  of  an  al- 
lowance of  suit  money. 

[See  1  R.  C.  L.  915.] 

Attorney  and  client  —  fees  after  ter- 
mination of  suit. 

9.  Upon  reconciliation  of  the  par- 
ties to  a  divorce  suit  the  attorneys  can 
recover  through  such  action  only  the 
fees  which  have  already  been  allowed 
them  by  the  court. 

[See  1  R.  C.  L.  915,  916.] 


Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  for  Stevens 
County  allowing  temporary  alimony  and  counsel  fees  in  a  suit  for  a  divorce, 
and  motion  to  vacate,  set  aside,  and  annul  the  order  appealed  from  because 
of  settlement  between  the  parties.    Motion  denied.    Order  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  F.  M.  Turner  and  W.  W.  The  husband  is  not  liable  for  com- 
Zent,  for  appellant:  pensation  to  his  wife's  attorneys  in  a 


If  defendant  was  entitled  to  any  al- 
lowance the  court  grossly  abused  its 
discretion  in  entering  the  order  com- 
plained of,  and  the  sums  ordered  paid 
are  excessive  and  unreasonable. 

1  R,  C.  L.  893;  14  Cyc.  749,  755,  757; 
Harding  v.  Harding,  144  111.  588,  21 
L.R.A.  310,  32  N.  E.  206;  Sullivan  v. 
Sullivan,  49  Wash.  508,  95  Pac.  1095; 
Jones  V.  Jones,  72  Wash.  517,  130  Pac. 
1125. 

The  complaining  party  in  a  divorce 
proceeding  may  dismiss  his  or  her 
suits  at  any  time  before  the  final  de- 
cree, provided  there  has  been  no  cross 
bill  or  answer  asking  affirmative  re- 
lief. 

Eisenbach  v.  Eisenbach,  Ann.  Gas. 
1917A,  1197  and  note,  176  Mich.  354, 
142  N.  W.  345;  Coon  v.  Coon,  163  Mich. 
644.  129  N.  W.  12. 

3  A.L.R.— 70. 


divorce  case. 

Zent  V.  Sullivan,  47  Wash.  315,  18 
L.R.A.(N.S.)  244,  91  Pac.  1088,  15 
Ann.  .Cas.  19;  Humphries  v.  Cooper, 
55  Wash.  376,  133  Am.  St.  Rep.  1036, 
104  Pac.  606;  1  Cyc.  20;  State  ex  rel. 
Arthur  v.  Superior  Ct.  58  Wash.  97, 
107  Pac.  876;  State  ex  rel.  Bogle  v. 
Superior  Ct.  68  Wash.  96,  114  Pac. 
905;  Hutts  v.  Martin,  134  Ind.  587,  38 
N.  E.  676. 

Defendant's  attorneys  have  no  right 
or  authority  to  appear  for  or  represent 
her  in  any  capacity,  and  we  believe 
cannot  prevent  the  parties  to  the  ac- 
tion from  settling  and  adjusting  their 
matrimonial  difficulties. 

Reynolds  v.  Reynolds,  67  Cal.  176,  7 
Pac.  480 ;  Kuntz  v.  Kuntz,  80  N.  J.  Eq. 
429,  83  Atl.  787;  McCuUoch  v.  Mur- 
phy,   45   111.   256;    Gordon   v.   United 
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States  Fidelity  &  G.  Co.  76  Misc.  203, 
134  N.  Y.  Supp.  891 ;  Weaver  v.  Weav- 
er, 33  Ga.  172. 

Messrs.  Turner,  Nuzum,  &  Nuzum 
for  respondent. 

Holcomby  J.,  delivered  the  opinion 
of  the  court : 

Appellant  on  August  7, 1918,  filed 
his  complaint  in  the  superior  court 
against  respondent,  praying  for  a 
divorce,  alleging  two  statutory 
grounds  in  two  separate  causes  of 
action.  August  27,  1918,  respond- 
ent filed  her  answer,  admitting  the 
marriage,  denying  the  grounds  al- 
leged for  a  divorce  in  toto  and  in  de- 
tail, prayed  for  the  dismissal  of  the 
action,  and  at  the  same  time  filed 
her  motion,  supported  by  affidavits, 
for  temporary  alimony,  suit  money, 
and  attorneys'  fees,  to  all  of  which 
appellant  replied.  This  motion  be- 
ing heard  by  the  court  on  August 
28, 1918,  on  the  pleadings,  affidavits, 
and  counter  affidavits,  the  trial  court 
made  and  entered  an  order  allowing 
temporary  alimony  in  the  sum  of 
$200  per  month  from  August  1, 
1918,  the  first  month's  instalment  to 
be  paid  instanter  and  thereafter  on 
the  1st  .day  of  each  month ;  $1,500 
suit  money  to  be  paid  to  respond- 
ent's attorneys  or  into  the  registry 
of  the  court,  on  September  3,  1918, 
and  to  be  disbursed  by  them  in  pre- 
paring her  defense ;  and  the  sum  of 
$3,000  attorneys'  fees  to  be  paid  in- 
to the  registry  of  the  court  or  to  re- 
spondent's attorneys  or  their  order, 
on  September  3,  1918. 

The  court  reserved  the  power  to 
make  other  and  further  allowances 
for  suit  money  and  attorneys'  fees, 
either  pendente  lite  or  at  the  final 
hearing,  as  justice  might  require. 

From  this  order  appellant  forth- 
with appealed  and  gave  his  appeal 
and  supersedeas  bonds  in  the  sum 
fixed  by  the  court. 

The  cause  pending  here  on  appeal 
and  a  notice  to  dismiss  the  appeal 
were  set  to  be  heard  on  December 
17,  1918.  On  December  9,  1918,  re- 
spondent  made  her  affidavit  to  the 
effect  that  she  and  her  husband,  the 
appellant,  had  volunterily  settled, 
compromised,  and  adjusted  all  their 


differences,  resumed  their  marital 
relations,  were  again  living  together 
as  man  and  wife,  and  that  she  had 
so  notified  her  attorneys,  Messrs. 
Turner,  Nuzum  &  Nuzum,  in  writ- 
ing, on  December  9,  1918,  and  dis- 
missed them  as  her  attorneys  and 
notified  them  not  to  appear  further 
in  her  behalf;  that  she  "is  ready, 
able,  and  willing  to  settle  with  her 
attorneys  for  all  compensation  due 
them  for  services  rendered  her  in 
said  cause,"  etc.  Appellant's  attor- 
neys presented  their  motion  to  va- 
cate, set  aside,  and  hold  for  naught 
the  order  of  the  lower  court  appealed 
from,  upon  the  day  of  the  hearing, 
and  supported  the  same  by  the  affi- 
davit above  mentioned  of  respond- 
ent, and  affidavit  of  appellant  to  the 
effect  that  the  parties  had  volunta- 
rily and  amicitbly  settled,  adjusted, 
and  compromised  all  their  differ- 
ences involved  in  the  action,  and  re- 
sumed the  relations  of  husband  and 
wife.  A  written  consent  signed  by 
respondent  was  also  filed  at  the  same 
time,  ''consenting  and  stipulating 
that  the  motion  of  appellant  to  va- 
cate and  set  aside  the  order  appealed 
from  may  be  granted"  by  this  court, 
and  counsel  for  appellant  also  sug- 
gest that  the  entire  controversy  is 
limited  by  the  fact  that  this  or  the 
lower  court  has  no  jurisdiction  fur- 
ther than  to  vacate  and  set  aside  the 
order  complained  of,  although  not 
abandoning  the  appeal  on  the  merits. 
They  also  earnestly  insist  that  the 
attorneys  who  represented  respond- 
ent have  been  discharged  and  have 
no  status  before  the  court. 

On  December  5, 1918,  prior  to  no- 
tice of  discharge,  Messrs.  Turner, 
Nuzum,  &  Nuzum  filed  in  the  superi- 
or court,  where  the  cause  was 
brought,  a  written  notice  and  claim 
of  lien  as  attorneys,  for  their  fees  in 
the  proceeding,  upon  all  funds  or- 
dered to  be  paid  into  the  registry  of 
the  court  under  the  order  of  August 
28th  "by  virtue  of  services  rendered 
under  special  agreement  with  de- 
fendant, and  whereby  they  were  to 
receive  as  compensation  from  her  as 
attorneys  in  the  action  all  sums 
which  the  court  should  allow  as  at- 
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tomeys'  fees,  either  on  the  prelim- 
inary order  or  on  final  decree  and 
which  they  were  to  accept  as  their 
compensation." 

No  part  of  the  attorneys'  fees  or 
suit  money  has  been  paid  to  the  at- 
torneys who  represented  respond- 
ent, or  into  court  for  them. 

The  situation  now  is  that  both  ap- 
pellant and  respondent  are  asking 
the  reversal,  or  the  annulment,  of 
the  order  appealed  from,  without 
first  satisfying  respondent's  attor- 
neys of  record,  and  respondent,  in 
effect,  asks  that  result  dirough  the 
attorneys  for  appellant.  While  she 
has  made  affidavit  that  she  is  '^ready, 
able,  and  willing  to  pay  all  compen- 
sation due  the  attorneys'^  who  repre- 
sented her,  she  has  not  done  so ;  and 
she,  while  they  duly  represented  her 
under  proper  authority,  invoked  the 
jurisdiction  of  the  court  having  the 
subject-matter  in  its  jurisdiction,  to 
compel  the  payment  of  her  attorneys 
for  their  services  pending  the  litiga- 
tion in  part,  and  for  the  expense  of 
her  defense,  out  of  the  property  of 
the  plaintiff,  her  husband.  In  so 
proceeding  and  in  support  of  her  ap- 
plication, she  made  affidavit  that  she 
had  no  money  or  means,  but  was 
penniless  and  wholly  unable  to  pro- 
vide suit  money  or  attorneys'  fees, 
while  her  husband  was  possessed  of 
property  of  the  value  of  a  million 
dollars  or  more. 

The  allegations  against  respond- 
ent were  very  defamatory,  and  she 
made  a  very  strong  showing,  in  sup- 
port of  her  application,  that  she  was 
wholly  innocent  of  the  charges,  that 
her  husband  was  the  dupe  of  busi- 
ness associates  and  of  a  conspiracy, 
of  which  she  was  being  made  the 
victim,  that  her  defense  was  in  good 
faith^  that  she  desired  no  divorce 
but  desired  reconciliation  with  her 
husband  and  the  resumption  of  the 
marriage  relations,  and  that  her 
proper  defense  would  entail  very 
great  expense  and  the  procuring  of 
evidence  over  a  vast  stretch  of  terri- 
tory in  and  out  of  this  state,  and 
that  $10,000  would  be  a  reasonable 
sum  to  allow  her  attorneys  and  for 
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suit  money,  preliminarily.  At  the 
hearing  on  the  application  there 
were  several  affidavits  and  counter 
affidavits  presented  to  the  trial 
court,  and  upon  the  pleadings  and 
the  showing  made  we  are  quite  con- 
vinced that  there  was  no  abuse  of 
judicial  discretion  on  the  part  of  the 
trial  court  in  making  the  prelimin- 
ary order  for  allowances  to  respond- 
ent for  temporary  alimony,  suit 
money,  and  attorneys'  fees.  We  are 
obliged  so  to  decide  on  the  merits  of 
the  appeal  in  determining  that  alone. 
We  are  now  confronted  with  the 
question  whether  the  attorneys  who 
represented  respondent  can  now  en- 
force that  order.  We  are  ever  ready 
to  encourage  the  amicable  settlement 
of  litigation,  more  especially  of  di- 
vorce suits.    We  believe  it  to  be  the 

duty  both  of  trial  DiTorce-dat^- 
courts  and  appellate  with  re»pect  to 
courts  to  lay  no  '-«"-»"*««»• 
straw  in  the  way  of  the  reconcilation 
of  estranged  spouses,  at  any  stage  of 
the  proceedings.  But  we  do  not  be- 
lieve that  by  such  voluntary  act  of 
the  estranged  parties  to  a  divorce 
suit  they  can  so  summarily  and 
without  consideration  dispose  of 
counsel  who,  in  good  faith,  per- 
formed very  valua-  ^^^^^  «„ 
ble  services  and  ex-  compensatton  of 
pended  money  in  be-  ^•""•**- 
half  of  the  wife,  who  is  peculiarly 
protected  in  such  cases  by  our  law. 
It  is  asserted  that  our  decision  in 
HiUman  v.  Hillman,  42  Wash.  695, 
114  Am.  St.  Rep.  135,  85  Pac.  61, 
is  authority  for  the  contention  that 
the  attorneys  who  represented  re- 
spondent have  now  no  standing  as 
such  in  this  proceeding  to  have  their 
attorneys'  fees  settled,  but  that  such 
fees  must  be  adjusted  in  actions 
brought  for  that  purpose.  The  sit- 
uation in  that  case,  however,  dif- 
fered from  the  situation  here  in  that, 
while  an  application  on  behalf  of  the 
wife  for  suit  money  and  attorneys' 
fees,  preliminarily,  was  pending  but 
no  order  made,  the  parties  voluntar- 
ily composed  their  differences,  and 
the  wife,  individually,  stipulated  to 
dismiss  her  action.   When  the  stipu- 
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lation  was  presented  to  the  court 
for  action,  her  attorneys  appeared 
and  opposed  dismissal  on  the  ground 
that  they  had  an  interest  in  the  ac- 
tion to  the  extent  of  their  attorneys' 
fees,  and  that  the  parties  were  pow- 
erless to  dismiss  the  action  without 
their  consent.  The  trial  court  took 
their  view  of  the  matter  and  al- 
lowed them  to  intervene  for  their 
costs  and  fees,  and  ordered  a  hear- 
ing, which  resulted  in  findings  as  to 
the  amount  and  value  of  their  ex- 
penses and  services  as  attorneys  and 
judgment  therefor  in  their  favor. 
True,  it  was  observed  in  that  case 
that  ^'the  measure  and  mode  of  com- 
pensation of  attorneys  are,  under 
our  statute  [Bal.  Code,  5165],  a 
matter  of  private  agreement  be- 
tween client  and  attorney,"  and  that 
^'actions  for  divorce  .  .  .  should 
not  be  kept  alive  merely  to  settle  the 
claims  of  counsel  for  .  .  .  fees.'' 
In  the  present  case  the  attorneys 
for  the  wife  have  not  "intervened." 
They  have  already  a  valid  order  or 
judgment  for  the  pajrment  to  them 
of  their  partial  attorneys'  fees  and 
suit  money.  Appellant  brought  re- 
spondent into  court  at  his  suit,  and 
she  was  compelled  to  employ  attor- 
neys for  defense  to  clear  her  name 
of  the  charges  brought  against  her, 
and  to  resist  the  granting  of  a  di- 
vorce. The  law  encourages  the 
thorough  defense  of  all  divorce  ac- 
tions. The  statute 
re"-r?r/eVeo.*.   (Rem.  &  Bal.  Code, 

§  988)  empowers 
the  trial  court  to  make  such  prelim- 
inary order  to  "insure  to  the  wife  an 
efficient  preparation  of  her  case,  and 
a  fair  and  impartial  trial  thereof," 
which  is  no  more  than  was  ordered 
in  this  case.  This  statutory  provi- 
sion has  many  times  been  invoked 
and  invariably  sustained.  True,  as 
we  held  in  Zent  v.  Sullivan,  47  Wash. 
315,  13  L.R.A.(N.S.)  244,  91  Pac. 
1088,  16  Ann.  Cas.  19,  and  in 
Humphries  v.  Cooper,  55  Wash.  376, 
133  Am.  St.  Rep.  1036, 104  Pac.  606, 
that  "in  view  of  the  liberal  provi- 
sions of  this  statute  [supra],  we 
see  no  possible  reason  why  the  wife 


is  under  a  necessity  to  pledge  her 
husband's  credit  for  the  expenses  of 
prosecuting  or  defending  an  action 
for  divorce  in  this  state,  or  why  die 
should  have  any  implied  power  in 
that  regard." 

She  did  not  pledge  her  hus- 
band's credit.  The  law  was  invoked 
to  render  him  liable,  and  the  court 
adjudged  him  liable.  Here  the  lia- 
bility of  the  husband  is  already  fixed 
and  the  rights  of  the  attorneys  al- 
ready, to  that  extent,  fixed  and  ac- 
quired. Until  reversed,  that  pre- 
liminary liability  is  final,  and  we  held 
in  State  ex  rel.  Surry  v.  Superior 
Ct.  74  Wash.  689,  134  Pac.  178, 
that  such  an  order  for  temporary 
alimony,  suit  money,  and  prelimin- 
ary attorneys'  fees  is  a  final  judg- 
ment, and  appealable  as  such.  Tliia 
being  true,  and  believing  the  order 
assailed  was  well  within  the  discre- 
tion of  the  trial  court  under  the  is- 
sues and  facts  presented,  we  cannot 
allow  the  contention  of  appellant 
that  the  attorneys 
for  respondent,  up-  ^StoS^ITT*  *' 


•rder    for   attor- 


iey»»  # 


■hip    of    mttoi 


on  the  cessation  of 
the  controversy, 
have  no  right  to  enforce  the  pay- 
ment of  their  attorneys'  fees  and 
suit  money  under  the  order.  The 
sum  awarded  the  wife  in  a  divorce 
action  as  an  attorneys'  fee  is  not 
hers,  but  her  attor- 
neys'. The  allow-  eitV?' 
ance  was  made  to 
her  for  the  use  and 
benefit  of  her  attorneys.  While 
the  judgment  stands  in  her  name 
she  is  a  dry  trustee  without 
power  to  satisfy  the 
judgment,  until  her  ^^Tto^^tMr 
attorneys  have  been  J^wi*"'*''"' 
satisfied.  The  al- 
lowance for  suit  money  stands  upon 
the  same  footing,  by  virtue  of  the 
terms  of  the  order  or  judgment,  but 
only  to  the  extent  of  their  actual 

necessary    expenses  Attorney  ««« 
in      the     "efficient  cMe»f— «-•»■»«  t» 
preparation  of  her  ■***  "•■•'y. 
defense,  in  order  to  secure  a  fair 
and  impartial  trial." 
The    reconciliation   incontestahty 


DIvorc 
reeon 
•effect  on 
alloiirance. 


terminAtloii  of 
«nlt. 


terminates  the  divorce  action,  and 

the  allowance  for 
ciuatioii-  temporary  alimony 
falls  therewith,  as 
also  any  unexpend- 
ed balance  of  the  suit  money.  Nor 
can  the  attorneys  now  recover  any 

other  compensation 

Attorney   and  i  i     '^  . '      . 

eltent-fee>  after    UnleSS      by      private 

and  separate  recov- 
ery from  the  wife 
(Zent  V.  Sullivan,  supra),  and  are 
probably  estopped  therefrom  by  the 
force  and  effect  of  their  affidavits  in 
support  of  the  motion  for  attorneys' 
fee  pendente  lite,  and  their  notice  of 
lien  claim.  But  to  the  extent  of  the 
allowance  fixed,  the  same  is  pre- 
sumed to  be  earned,  unless  the  court 
exceeded  a  just  discretion  in  making 
the  order,  which  we  cannot  find. 
"The  laborer  is  worthy  of  his  hire,*' 
even  though  an  attorney. 

The  motion  to  vacate,  set  aside, 
and  annul  the  order  is  denied;  the 
order  appealed  from  is  affirmed. 

It  is  probably  proper  to  determine 
how  the  remainder  of  the  allowance 
should  be  adjusted  by  the  trial  court 
in  view  of  the  present  situation  of 
the  parties  and  status  of  the  case. 


YODER  v.  YODER. 

( —  Wash.  — ,  178  Pac.  m.) 
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The  temporary  alimony  allowance 
will,  of  course,  be  remitted.  Within 
ten  days  from  the  filing  of  the  re- 
mittitur from  this  court  in  the  su- 
perior court,  the  attorneys  who  rep- 
resented respondent  may  file  their 
verified  cost  bill  of  all  necessary  and 
proper  expenditures  paid  out  in  pre- 
paring her  case  for  trial,  which  may 
be  moved  against  by  appellant  in  the 
usual  statutory  manner.  The  lower 
court  may  then  examine  the  cost  bill 
and  showing  made  resisting  the 
same  and  make  an  order  in  the 
premises  as  the  law  aiid  facts  may 
dictate.  A  further  order  may  then 
be  made  for  the  payment  of  such 
suit  money  as  may  be  found  due  and 
payable,  which,  together  with  the  al- 
lowance of  attorneys'  fees,  shall  be 
paid  to  the  attorneys  who  represent- 
ed respondent,  or  their  order,  and 
execution,  or  personal  attachment, 
may  be  had  therefor,  as  provided  by 
§  988,  Rem.  &  Bal.  Code.  Costs  are 
allowed  to  respondent  or  the  attor- 
neys who  represented  her,  according 
to  who  paid  them,  as  may  duly  ap- 
pear. 

Main,  Fullerton,  Mount,  and  Par- 
ker, JJ.,  concur. 


ANNOTATION. 


Effect  of  reoonciliatioii  of  parties  to  divorce  suit  on  allowance  of  counsel  fees 

prevHHisly  made. 


The  reported  case  (Yoder  v.  Yodeb, 
ante,  1104)  holds  that  the  recoitcllia- 
tion  of  the  parties  to  a  divorce  suit 
terminates  the  action,  and  the  allow- 
ance for  temporally  alimony  falls 
therewith,  as  does  the  unexpended  bal- 
ance of  the  suit  money,  if  any  there 
be;  but  that  an  allowance  for  attor- 
neys' fees,  already  fixed  by  the  court, 
is  presumed  to  have  been  earned,  and 
is    unaffected  thereby. 

In  McMakin  v.  Wickliffe  (1894)  16 
Ky.  L.  Rep.  240  (abstract)  which  is 
apparently  the  only  other  case  passing 
on  the  question,  the  court,  in  an  action 
by  a  wife  for  a  divorce,  fixed  the  fee 


for  the  wife's  attorney  and  ordered  it 
to  be  taxed  as  costs  against  the  hus- 
band. Subsequently,  but  before  the 
trial,  the  parties  became  reconciled. 
It  was  held  that  the  reconciliation  and 
the  dismissal  of  the  action  by  the  wife 
did  not  relieve  the  husband  of  his  lia- 
bility to  pay  the  fee  of  his  wife's  at- 
torney, since  the  husband  was  bound 
to  pay  the  costs  of  both  parties,  in- 
cluding a  reasonable  compensation  to 
the  attorney  of  his  wife,  no  matter  by 
what  cause  the  action  had  been  ter- 
minated, unless  the  wife  was  in  fault 
and  had  ample  estate  to  pay  the  costs. 

R.  C>  L. 
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JOSEPH  WATTS  et  al.,  Appts., 

V. 

BOROUGH  OF  PLYMOUTH. 

Pennsylvania  Supreme  Court  ^~  Octoher  2,  19 1€, 

(255  Pa.  185,  99  Atl.  470.) 

Highway  —  negligence  in  crossing  —  failure  to  use  crossing. 

1.  One  is  negligent,  as  matter  of  law,  in  attempting  to  cross  a  street 
at  a  place  other  than  at  a  regular  crossing  which  is  only  200  feet  away 
and  well  lighted,  in  darkness  so  dense  that  the  ground  cannot  be  seen»  and 
so  encumbered  with  parcels  that  the  arms  are  of  little  use  in  defending 
against  possible  accident,  and  he,  therefore,  cannot  hold  the  municipality 
liable  for  injuries  caused  by  a  defect  in  the  roadway. 

[See  note  on  this  question  beginning  on  page  1113.] 


—  negligence  in  failing  to  use  street 
crossing. 

2.  Although  pedestrians  are  not  re- 
stricted to  established  street  crossings 
when  attempting  to  pass  from  one  side 
of  a  street  to  the  other,  when,  without 
reasonable  cause,  they  fail  to  use  a 
regular  crossing  they  assume  the  risk 
of  danger  arising  out  of  municipal 
neglect  that  would  have  been  avoided 
by  using  the  crossing. 

[See  13  R.  C.  L.  292,  468.] 

Trial  —  question  for  jury  —  crossing 
street. 

3.  Ordinarily  the  jury  must  decide 
whether  or  not  the  excuse  advanced 


by  a  pedestrian,  who  attempts  to  cross 
a  street  at  a  place  other  than  a  reg- 
ular crossing,  is  reasonable  in  case  he 
is  injured  by  so  doing. 

[See  13  R.  C.  L.  297,  298.] 

—  question  for  court. 

4.  The  court  must  rule  that  the  at- 
tempt of  a  pedestrian  to  cross  a  street 
at  a  place  other  than  at  a  regular 
crossing  was  negligence,  where  no 
reason  for  so  doing  is  expressed  and 
no  conclusion  is  derivable  from  the 
facts  and  circumstances  of  the  case 
except  that  the  choice  of  the  way  was 
negligently  made. 

[See  13  R.  C.  L.  298.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Court  of  Common  Pleas  for 
Luzerne  County  refusing  to  take  off  a  compulsory  nonsuit  in  an  action 
brought  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.   Paul  J.  Sherwood,   for  appel-     143;  Weisenberg  v.  Appleton,  26  Wis. 


lants : 

The  evidence  clearly  supports  the 
allegation,  to  wit,  the  negligent  condi- 
tion of  that  street  as  to  holes. 

Kraut  V.  Prankford  &  S.  P.  City 
Pass.  R.  Co.  160  Pa.  327,  28  Atl.  783. 

The  burden  was  on  plaintiff  to  show 
that  the  street  had  been  negligently 
maintained,  that  the  city  either  had 
constructive  or  actual  notice  of  the  de- 
fective condition  in  time  to  make  re- 
pairs, and  that  the  defective  condition 
was  the  proximate  cause  of  the  in- 
juries. 

McDonald  v.  Philadelphia,  248  Pa. 
147,  93  Atl.  959;  Toglatti  v.  Carrick, 
61  Pa.  Super.  Ct.  244;  Cox  v.  West- 
chester Turnp.  Road  Co.  33  Barb.  419 ; 
Williams,  Mun.  Liability  for  Tort,  p, 
215;  Brownlee  v.  Alexis,  39  111,  App. 


56,  7  Am.  Rep.  39 ;  Sisson  v.  Philadel- 
phia, 248  Pa.  140,  93  Atl.  936. 

Ground  to  found  the  inference  of 
constructive  notice  to  defendant  of 
the  defect  complained  of  was  amply 
laid. 

Hibberd  v.  Philadelphia,  245  Pa. 
265,  91  Atl.  486;  Von  Steuben  v.  Cen- 
tral R.  Co.  185  Pa.  293,  39  Atl.  1118; 
2  Addison,  Torts,  Dudley  &  B.  ed.  pp. 
1308,  1810. 

Mrs.  Watts  was  guilty  of  no  neg- 
ligence whatever. 

Williams,  Mun.  Liability  for  Tort, 
p.  214;  Barker  v.  Ohio  River  R.  Co.  51 
W.  Va.  423,  90  Am.  St.  Rep.  808,  41 
S.  E.  148,  12  Am.  Neg.  Rep.  580 ;  Lewis 
V.  Wood,  247  Pa.  550,  93  Atl.  605;  2 
Cooley,  Torts,  3d  ed.  p.  1317;  Thomp- 
son V.  Bridgewater,  7  Pick.  187;  Cox 


WATTS  V. 

(255  Pa.  18S 

V.  Westchester  Tump.  Road  Co.  38 
Barb.  414;  Allen  v.  Willard,  57  Pa. 
380;  Ash.  v,  Wilmington  &  N.  R.  Co. 
148  Pa.  133,  23  Atl.  898. 

.  It  is  the  duty  of  the  court  to  draw 
not  the  most  unfavorable,  but  the  most 
favorablCi  inferences  which  the  jury 
might,  with  the  least  degree  of  pro- 
priety, draw  in  favor  of  the  plaintiffs. 

Feay  v.  Decamp,  15  Serg.  &  R.  227; 
Fisher  v.  Monongahela  C.  R.  Co.  131 
Pa.  292,  18  Atl.  1016;  Baker  v.  West- 
moreland &  C.  Natural  Oas  Co.  157 
Pa.  593,  27  Atl.  789;  Cox  v.  West- 
chester Tump.  Road  Co.  33  Barb.  414; 
Elston  V.  Delaware,  L.  &  W.  R.  Co.  196 
Pa.  595,  46  Atl.  938,  8  Am.  Neg.  Rep. 
345;  Davidson  v.  Lake  Shore  &  M.  S. 
R.  Co.  179  Pa.  227,  36  Atl.  291,  1  Am. 
Neg.  Rep.  182. 

Messrs.  J.  Q.  Creveling  and  Charles 
Kuschke,  for  appellee: 

Plaintiff  was  guilty  of  contributory 
negligence,  and  not  entitled  to  recov- 
er. 

Hentz  V.  Somerset,  2  Pa.  Super.  Ct. 
225;  Buzby  v.  Philadelphia  Traction 
Co.  126  Pa.  559,  12  Am.  St.  Rep.  919, 
17  Atl.  895;  Delaware,  L.  &  W.  R.  Co. 
V.  Cadow,  120  Pa.  559,  6  Am.  St.  Rep. 
730, 14  Atl.  450;  Tolan  v.  Philadelphia, 
35  Pa.  Super.  Ct.  811 ;  Bums  v.  Brad- 
ford, 137  Pa.  361,  11  L.R.A.  726,  20 
Atl.  997;  Ha^ven  v.  Pittsburgh  &  A. 
Bridge  Co.  151  Pa.  620,  25  Atl.  311.    . 

Plaintiff  under  a  general  allegation 
cannot  recover  or  prove  damages  for 
injuries  and  consequences  which  do 
not  necessarily  or  immediately  flow 
from  the  injury. 

Clark  v.  Metropolitan  Street  R.  Co. 
68  App.  Div.  49,  74  N.  Y.  Supp.  267. 

Stewart,  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff  received  her  injury  while 
attempting  to  cross  over  the  main 
street  in  the  borough  of  Plymouth 
to  a  point  alongside  the  track  of  an 
electric  street  railway  occupjring  the 
middle  of  the  street  where  she  in- 
tended to  board  an  approaching  car. 
The  point  where  she  expected  to 
take  the  car  was  not  a  scheduled 
stopping  place,  but,  because  of 
greater  convenience  it  afforded  to 
shoppers,  cars  were  allowed  to  stop 
at  that  point,  on  signal,  to  receive 
passengers.  The  scheduled  stopping 
place  was  but  a  short  distance  above, 
and  there  was  there  a  public  cross- 
ing.   The  accident  occurred  between 
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'J  99  Atl.  470.) 

6  and  7  o'clock  on  the  evening  of 
the  9th  of  October,  1909.  The  plain- 
tiff had  been  trading  in  one  of  the 
stores  facing  on  this  particular 
street,  almost  directly  opposite  the 
point  where  she  expected  to  take  the 
car.  She  left  the  store  carrying 
three  packages  of  merchandise  in 
her  right  arm,  and  a  pail  containing 
other  merchandise  with  her  left 
hand.  When  she  stepped  from  the 
store  and  reached  the  pavement,  it 
was  dark,  too  dark  to  permit  of  her 
seeing  what  was  inunediately  about 
her,  but,  being  entirely  familiar 
with  her  surroundings  from  fre- 
quent visits  to  this  store,  and  know- 
ing weU  of  the  existence  of  a  public 
crossing  a  short  distance  above,  and 
observing  from  where  she  stood  on 
the  pavement  that  the  crossing  was 
lighted,  for  no  apparent  reason  oth- 
er than  to  avoid  the  necessity  of  fol- 
lowing the  pavement  until  she 
reached  the  crossing,  encumbered  as 
she  was  she  stepped  from  the  pave- 
ment into  the  street.  She  had  pro- 
ceeded but  a  little  way  when  she 
stepped  into  a  depression  in  the 
street  and  fell  upon  the  pail  she  was 
carrying,  thereby  receiving  the  in- 
jury of  which  she  complains.  In  the 
immediate  neighborhood  where  she 
fell  there  were  several  depressions 
in  the  street,  but  into  which  one  of 
these  the  plaintiff  stepped  is  a  fact 
not  clearly  disclosed.  On  cross-ex- 
amination she  admitted  that  she  had 
often  alighted  from  the  car  at  its 
regular  stopping  place ;  that  in  going 
to  and  from  the  store  on  such  occa- 
sions she  had  walked  up  and  down 
the  sidewalk  leading  to  and  from  the 
store,  and  that  it  and  the  crossing 
together  made  a  perfectly  safe  way 
for  her  to  travel.  At  the  conclusion 
of  the  evidence  a  nonsuit  was  grant- 
ed, and  the  appeal  is  from  the  refus- 
al of  the  court  to  take  it  off. 

Pedestrians  are  not  restricted  to 
the  use  of  established  street  cross- 
ings when  they  attempt  to  pass  from 
one  side  of  the  street  to  the  other. 
They  have  a  right  to  cross  at  what- 
ever point  they  elect.  But,  since 
it  is  matter  of  common  knowledge 
that   crossings,   where   they   exist. 
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have  been  constructed  for  their  ex- 
clusive accommodation  and  use,  and 
that  the  individual  pedestrian  is  less 
exposed  to  accident  in  using  the 
crossing  than  when  he  attempts  to 
cross  the  street  elsewhere,  it  is  only 
reasonable  to  expect  him  to  use  the 
crossing,  except  as  he  has  sufficient 
ground  to  reject  it.  When  without 
reasonable  excuse  he  does  reject  it 
and  adopt  another  way,  he  takes  up- 
on himself  the  risk  of  every  danger 
^  arising  out  of  mu- 

neJ^u^eBec  in       nicipal  neglect  that 

i?ii'eTeJ:Urr;r,.    would     have     been 

avoided  had  he  used 
the  established  crossing.  The  rule 
of  law  governing  in  such  case  is  thus 
stated  by  Judge  Dillon  in  his  work 
on  Municipal  Corporations,  vol.  2, 
4th  ed.  §  1008 :  "Street  crossings  are 
constructed  for  the  use  of  foot  pas- 
sengers; but  if  these  happen  to  be 
obstructed  or  to  be  in  such  a  danger- 
ous condition  as  to  deter  an  ordina- 
rily prudent  man  from  using  them, 
then  one  may  walk  elsewhere.  If  he 
does  so,  however,  without  sufficient 
reason,  and  is  injured,  his  injury 
cannot  be  imputed  to  the  negligence 
of  the  city."  Ordinarily  it  must  be 
for  the  jury  to  decide  whether  an  ex- 
cuse advanced  for  rejecting  a  cross- 

Trt..-,.....o.     ing  is  reasonable  or 
for  jnry  otherwise;  but  cases 

one  of  them,  where  no  reason  at  all 
is  expressed,  and  no  conclusion  is 
derivable  from  the  facts  and  circum- 
stances of  the  case, 
except  that  the 
choice  of  way  was 
inconsiderately  and  negligently 
made.  When  this  appears,  it  is  the 
duty  of  the  court  to  so  pronounce. 

The  plaintiff  charges  culpable  neg- 
ligence on  the  part  of  the  munici- 
pality in  allowing  the  depression  in- 
to which  she  stepped  to  exist.  Let 
the  negligence  be  conceded ;  yet  this 


-HgineHtloii    for 
court. 


concession  is  so  manifestly  unfair 
to  the  defendant  in  the  light  of  plain- 
tiff's own  testimony  that  we  reluc- 
tantly make  it,  even  for  the  purpose 
of  argument,  for  she  testified,  not- 
withstanding several  of  her  wit- 
nesses speak  of  a  number  of  more 
or  less  serious  depressions  in  the 
street  at  this  particular  point,  that 
she  was  entirely  familiar  with  the 
place,  having  repeatedly  crossed  the 
street  at  the  same  place,  and  had 
never  noticed  any  depressions,  and 
had  no  reason  to  believe  any  existed 
on  the  way  she  had  adopted  for  her 
crossing.  But  let  it  be  so.  What 
she  attempted  to  do  was  to  cross 
over  a  public  street  at  nighttime 
where  there  was  no  defined  path- 
way, when  it  was  so  dark  that  she 
could  not  see  the  ground  before  her, 
and  with  her  arms  so  encumbered 
that  she  could  make  little  or  no  use 
of  them  in  defending  herself  against 
possible      accident.  _ 

She  chose  this  way,  MfiuTenee  i* 

knowing  that  by  ?r::l"f;^'.'V;r 

passing  down  the 
sidewalk  a  distance  of  150  or  200 
feet  she  could  reach  a  public  cross- 
ing which  she  was  familiar  with, 
well  lighted,  and  which  afforded,  as 
she  admits,  a  safe  way.  Even  ad- 
mitting that  she  did  not  know  of  the 
'existence  of  the  defect  she  encoun- 
tered in  the  highway,  there  was  more 
than  enough  in  the  circumstances 
under  which  she  advanced  upon  the 
street  to  put  her  on  guard,  and 
charge  her  with  voluntarily  and  un- 
necessarily undertaking  to  test  the 
safety  of  a  public  street  when  she 
knew  that  the  dangers  such  as  she 
there  encountered  and  which  caused 
her  injury  would  be  avoided  by 
adopting  another  and  entirely  con- 
venient course  which  the  municipal- 
ity had  provided  for  pedestrians. 
The  nonsuit  in  the  case  was  properly 
entered.    The  judgment  is  affirmed. 
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ANNOTATION. 

Crotting  street  ebewhere  than  at  regnlar  crotsmg  as  contributory  negligence 
precluding  recovery  for  injury  from  defect  or  obstruction. 


I.  General  rule,   1113. 
II.  Application  of  rule,   1114. 

III.  Rule  in  Missouri,    1119. 

IV.  Rule  in  Pennsylvania,  1119. 
V.  Rule  in  Canada,  1119. 

J.  General  rule. 

It  is  generally  held  that  it  is  not,  as 
a  matter  of  law,  contributory  negli- 
gence precluding  a  recovery  for  inju- 
ries received  on  account  of  a  defect  or 
obstruction  in  a  street,  to  cross  the 
street  elsewhere  than  at  a  regular 
crossing. 

United  States. — Denver  v.  Sherret 
(1888)  31  C.  C.  A.  499,  60  U.  S.  App. 
104,  88  Fed.  226,  5  Am.  Neg.  Rep.  520. 

Alabama. — Dobbins  v.  Western  U. 
Teleg.  Co.  (1909)  163  Ala.  222,  136 
Am.  St,  Rep.  69,  50  So.  919. 

District  of  Columbia. — District  of 
Columbia  v.  Duryee  (1907)  29  App. 
D.  C.  327,  10  Ann.  Cas.  675. 

Georgia.  —  Augusta     v.     Tharpe 

(1901)  113  Ga.  152,  38  S.  E.  389; 
Southern  Bell  Teleph.  &  Teleg.  Co.  v. 
Howell  (1905)  124  Ga.  1050,  53  S.  E. 
577,  4  Ann.  Cas.  707,  20  Am.  Neg.  Rep. 
35. 

Indiana.  —  Indianapolis  v.  Schoenig 
(1911)  48  Ind.  App.  76,  95  N.  E.  324; 
Princeton  v.  Gutheridge  (1918)  — 
Ind.  App.  — ,  118  N.  B.  584. 

Iowa.— Bell  v.  Clarion  (1902)  116 
Iowa,  357,  88  N.  W.  824;  Rea  v.  Sioux 
City  (1905)  127  Iowa,  615,  103  N.  W. 
949;  Middleton  v.  Cedar  Falls  (1915) 
178  Iowa,  619,  153  N.  W.  1040.  Com- 
pare O'Laughlin  v.  Dubuque  (1876) 
42  Iowa,  539,  second  appeal  in  (1879) 
62  Iowa,  746,  3  N.  W.  655. 

Kansas.— Olathe  v.  Mizee  (1892)  48 
Kan.  435,  30  Am.  St.  Rep.  308,  29  Pac. 
754;  Junction  City  v.  Blades  (1898) 
69  Kan.  774,  52  Pac.  444;  Williams  v. 
Parsons  (1912)  87  Kan.  649,  125  Pac. 
60. 

Kentucky.  —  Louisville  v.  Johnson 

(1902)  24  Ky.  L.  Rep.  685,  69  S.  W. 
803;  Glasgow  v.  Gillenwaters  (1902) 
113  Ky.  140,  67  S.  W.  381;  Covington 

V.  Whitney  (1907)  30  Ky.  L.  Rep.  659, 


99  S.  W.  337;  Louisville  v.  Haugh 
(1914)  157  Ky.  643,  163  S.  W.  1101, 
5  N.  C.  C.  A.  213. 

Louisiana. — Lorenz  v.  New  Orleans 
(1905)  114  La.  802,  38  So.  566;  Weber 
V.  Union  Development  &  Constr.  Co. 
(1907)  118  La.  77,  42  So.  652,  12  Ann. 
Cas.  1012;  Nessen  v.  New  Orleans 
(1914)  134  La.  455,  51  L.R.A.(N.S.) 
324,  64  So.  286. 

Maryland. — Magaha  v.  Hagerstown 
(1902)  95  Md,  62,  93  Am.  St.  Rep.  317, 
51  Atl.  832. 

Massachusetts. — Raymond  v.  Lowell 
(1850)  6  Cush.  524,  53  Am.  Dec.  57; 
Woodman  v.  Metropolitan  R.  Co. 
(1889)  149  Mass.  385,  14  Am.  St.  Rep. 
427,  4  L.R.A.  213,  21  N.  E.  482,  12 
Am.  Neg.  Cas.  80;  Slee  v.  Lawrence 
(1894)  162  Mass.  405,  38  N.  E.  708; 
Keith  V.  Worcester  &  B.  V.  Street  R. 
Co.  (1907)  196  Mass.  478,  14  L.R.A. 
(N.S.)  648,  82  N.  E.  680. 

Michigan.  —  Lincoln  v.  Detroit 
(1894)  101  Mich.  245,  59  N.  W.  617; 
Baker  v.  Grand  Rapids  (1897)  111 
Mich.  447,  69  N.  W.  740,  1  Am.  Neg. 
Rep.  90;  Monje  v.  Grand  Rapids 
(1900)  122  Mich.  645,  81  N.  W.  574; 
Finch  V.  Bangor  (1903)  133  Mich.  149, 
94  N.  W.  738. 

Minnesota.  —  Collins  v.  Dodge 
(1887)  37  Minn.  503,  35  N.  W.  368. 

New  York.  —  Brusso  v.  Buffalo 
(1882)  90  N.  Y.  679;  Bennett  v.  Sing 
Sing  (1891)  38  N.  Y.  S.  R.  347, 14  N.  Y. 
Supp.  463;  Crowther  v.  Yonkers 
(1891)  39  N.  Y.  S.  R.  748,  15  N.  Y. 
Supp.  588;  Fox  v.  Manchester  (1905) 
183  N.  Y.  141,  2  L.R.A.(N.S.)  474,  75 
N.  E.  1116,  19  Am.  Neg.  Rep.  416. 

North  Dakota. — Heckman  v.  Even- 
son  (1897)  7  N.  D.  178,  73  N.  W.  427. 

Ohio.— Durbin  v.  Napoleon  (1900) 
21  Ohio  C.  C.  160,  11  Ohio  C.  D.  584; 
Barnesville  v.  Ward  (1911)  86  Ohio 
St.  1,  96  N.  E.  937,  Ann.  Cas.  1912D, 
1234,  40  L.R.A.(N.S.)  94  and  note. 
Compare  Groveport  v.  Bradtield 
(1887)  2  Ohio  C.  C.  145,  1  Ohio  C.  D. 
411,  and  Dayton  v.  Taylor  (1900)  62 
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Ohio  St.  11,  56  N.,  E.  480,  7  Am.  Neg. 
Rep.  328. 

Texas*  —  Ft.  Worth  v.  Johnson 
(1892)  84  Tex.  137,  19  S.  W.  362; 
Dallas  V.  Webb  (1899)  22  Tex.  Civ. 
App.  48,  54  S.  W.  398. 

Virginia.  —  Winchester  v.  Carroll 
(1901)   99  Va.  727,  40  S.  E.  37. 

'The  use  of  the  public  streets  be- 
tween crossings  is  not  limited  solely 
to  animals  and  vehicles,  but  may  be 
used  by  footmen,  due  caution  being 
exercised."  Denver  v.  Sherret  (Fed.) 
supra. 

"The  traveler  has  the  right  to  use 
the  street  by  passing  across  it  at  a 
point  where  there  is  no  crosswalk,  and 
in  doing  so  he  does  assume  a  greater 
risk  from  passing  vehicles  and  ani- 
mals using  the  main  thoroughfare 
than  he  does  when  passing  over  a 
crosswalk,  but  he  does  not  in  doing 
so  assume  any  greater  risk  from  ob- 
structions other  than  those  necessary 
for  the  use  of  some  public  utility,  such 
as  water  plugs,  telegraph  and  tele- 
phone poles,  and  the  like."  Augusta 
V.  Tharpe  (Ga.)   supra. 

"A  person  who  attempted  to  cross 
a  street  at  a  place  other  than  the 
crossing  provided  for  that  purpose  is 
bound  to  use  care  proportionate  to  the 
known  danger;  but  if  he  knows  of  no 
dangerous  excavation  or  obstruction, 
he  has  a  right  to  assume  that  all  parts 
of  the  street  intended  for  travel  are 
reasonably  fit  for  that  purpose."  In- 
dianapolis V.  Schoenig    (Ind.)    supra. 

"A  divergence  or  departure  from 
the  crosswalks  is  ordinarily  not  an 
evidence  of  want  of  care.  Pedestrians 
have  a  right  to  cross  a  street  at  any 
point,  and  it  is  the  common  practice 
to  do  so."  Olathe  v.  Mizee  (Kan.) 
supra. 

"The  law  does  not  require  a  pedes- 
trian to  confine  himself  to  the  side- 
walks of  a  city.  He  may,  through  ca- 
price or  for  pleasure,  use  the  street  as 
well."  Junction  City  v.  Blades  (1898) 
59  Kan.  774,  52  Pac.  444. 

"The  rule  in  this  state  is  that  a  pe- 
destrian may  cross  the  street  at  any 
point  without  the  imputation  of  neg- 
ligence." Louisville  v.  Haugh  (Ky.) 
supra. 

If  a  municipality  provides  suitable 


«i 


and  convenient  crossings,  pedestrians 
cannot  expect  the  whole  of  the  thor- 
oughfare to  be  kept  as  clean  and 
smooth  as  the  sidewalks;  but  unless 
he  has  notice  of  some  defect,  or  by  the 
use  of  due  care  could  discover  it,  a 
person  who  crosses  a  street  at  a  place 
other  than  a  fixed  crossing  cannot  be 
said  to  be  thereby  necessarily  guilty 
of  negligence."  Magaha  v.  Hagers- 
town  (Md.)  supra. 

"There  is  no  law,  or  principle  of  law 
or  of  reason,  which  confines  foot  pas- 
sengers to  particular  crossings.  Such 
a  restriction  would  be  very  incon- 
venient and  annoying.  The  street 
should  be  kept  in  such  condition  that 
foot  passengers  may  be  able  to  cross 
with  a  reasonable  degree  of  safety, 
using  proper  care  themselves,  at  any 
and  all  places."  Raymond  v.  Lowell 
(Mass.)  supra. 

"A  person  desiring  to  cross  the 
street,  either  in  the  nighttime  or  in 
the  daytime,  is  not  confined  to  a  cross- 
ing. He  has  a  right  to  assume  that 
all  parts  of  the  street  intended  for 
travel  are  reasonably  safe;  and  if  in 
the  nighttime  he  desires  to  cross  from 
one  side  to  the  other,  and  knows  of  no 
dangerous  excavation  in  the  street  or 
other  obstruction,  he  may  cross  at  any 
point  that  suits  his  convenience,  with- 
out being  liable  to  the  imputation  of 
negligence."  Brusso  v.  Buffalo  (N. 
Y.)  supra, 

II.  ApplieaUon  of  nOe, 

In  Denver  v.  Sherret  (1898)  31  C.  C. 
A.  499,  60  U.  S.  App.  104,  88  Fed.  226, 
5  Am.  Neg.  Rep.  520,  it  appeared  that 
the  plaintiff  was  injured  by  the  fall  of 
an  electric  light  pole,  while  crossing 
a  street  diagonally,  and  not  at  a  regu- 
lar crossing.  It  was  held  that  the 
plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  crossing  at  a  point 
other  than  a  regular  crossing,  as  there 
was  nothing  to  charge  her  with  notice 
that  she  incurred  greater  danger  in 
crossing  diagonally.  The  mere  fact  of 
crossing  a  street  diagonally,  the  court 
said,  did  not  in  itself  amount  to  con- 
tributory negligence,  as  she  had  the 
right  to  cross  at  any  point. 

In  Dobbins  v.  Western  U.  Teleg.  Co. 
(1909)  163  Ala.  222,  136  Am.  St.  Rep. 
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69,  60  So.  919»  it  was  held  that  a  pe- 
destrian was  not  guilty  of  contfibu- 
toiy  negligence  as  a  matter  of  law  in 
crossing  a  street  at  a  point  other  than 
a  regular  crossing  and  running  into 
a  ''etump"  of  a  telegraph  pole.  The 
question  whether  or  not  he  used  due 
care  was  held  to  be  for  the  jury. 

In  District  of  Columbia  v.  Duryee 
(1907)  29  App.  D,  C.  327,  10  Ann.  Cas. 
676,  it  was  held  that  the  plaintiff  had 
the  right  to  cross  a  street  at  a  place 
other  than  a  regular  crossing  without 
the  imputation  of  negligence,  but  was 
bound  to  use  more  care  than  would 
be  necessary  at  a  regular  crossing,  be- 
cause of  the  probability  of  lawful  ob- 
atructions  being  along  the  curb. 

In  Augusta  v.  Tharpe  (1901)  113 
Gfl.  162,  38  S.  E.  389,  it  appeared  that 
a  barbed  wire  had  been  stretched  be- 
tween two  poles  at  the  curb,  and  about 
4  feet  from  the  ground.  The  plain- 
tiff»  a  boy  about  twelve  years  of  age, 
in  attempting  to  run  across  the  street 
at  this  point,  which  was  not  a  regular 
crossing,  ran  into  the  wire  and  was 
cut  about  the  face.  It  was  held  that 
the  plaintiff  was  not  guilty  of  contrib- 
utory negligence.  . 

In  Southern  Bell  Teleph.  &  Teleg. 
Co,  V.  Howell  (1906)  124  Ga.  1050, 
68  S.  E.  677,  4  Ann.  Cas.  707,  20 
AnL  Neg.  Rep.  36,  it  was  held  that 
it  was  not  contributory  negligence  for 
a  pedestrian  to  cross  a  street  at  a 
point  where  there  was  no  crosswalk, 
and  that  he  did  not  assume  any  great- 
er risk  from  obstructions  than  if  he 
used  the  crosswalk,  although  he  might 
assume  a  greater  risk  from  passing 
vehicles  and  animals  using  the  main 
thoroughfare. 

In  Indianapolis  v.  Schoenig  (1911) 
48  Ind.  App.  76,  96  N.  E.  324,  it  was 
held  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  in  crossing 
a  street  at  a  point  other  than  a  regu- 
lar crossing,  the  court  saying:  'If  a 
person  in  walking  diagonally  across 
a  street  which  he  knows  to  be  paved 
with  brick  or  asphalt  were  to  be  in- 
jured by  falling  into  an  excavation  in 
said  street,  negligently  left  open  and 
unguarded,  he  surely  ought  not  to  be 
held  guilty  of  contributory  negligence 
as  a  matter  of  law,  merely  because  he 


was  not  using  the  crossing.  If  he 
knew  the  dangerous  condition  of  the 
street  a  different  question  would  be 
presented." 

In  Princeton  v.  Gutheridge  (1918) 
—  Ind.  App.  — ,  118  N.  E.  684,  it  ap- 
peared that  the  plaintiff  stepped  into 
a  hole  in  a  public  street,  in  crossing 
the  street  diagonally  near  a  crossing. 
This  hole  was  formed  by  the  absence 
or  removal  of  bricks  which  formed  the 
pavement,  and  was  filled  with  leaves. 
It  was,  therefore,  not  easily  discover- 
able. It  was  held  that  the  plaintiff 
was  not  guilty  of  contributory  negli- 
gence in  crossing  the  street  diagon- 
ally. 

In  Bell  V.  Clarion  (1902)  116  Iowa, 
367,  88  N.  W.  824,  it  appeared  that  the 
plaintiff's  intestate  crossed  a  street 
at  a  point  not  a  regular  crossing,  and 
was  killed  in  .attempting  to  reach  the 
sidewalk,  by  the  giving  way  of  a  board 
on  which  she  was  walking.  It  was 
held  that  she  was  not  guilty  of  negli- 
gence per  se  in  crossing  where  she  did. 

In  Rea  v.  Sioux  City  (1906)  127 
Iowa,  616,  103  N.  W.  949,  it  was  held 
that  it  was  not  negligence  per  se  for 
the  plaintiff  to  attempt  to  reach  a 
sidewalk  from  a  point  in  the  street 
not  a  regular  crossing  point.  The 
plaintiff  tripped  over  a  stake  in  the 
sidewalk,  of  which  he  had  knowledge, 
but  the  exact  location  of  which  he  did 
not  remember.  The  court  held  that 
the  question  of  his  negligence  was  for 
the  jury. 

In  Middleton  v.  Cedar  Falls  (1916) 
173  Iowa,  619,  153  N.  W.  1040,  it  was 
held  that  no  negligence  could  be 
charged  against  the  plaintiff  in  cross- 
.ing  a  street  diagonally  instead  of  at  a 
regular  crossing,  as  a  pedestrian  may 
cross  at  any  point,  providing  he  uses 
ordinary  care  and  caution  in  doing  so. 

But  see  O'Laughlin  v.  Dubuque 
(1876)  42  Iowa,  639,  wherein  it  was 
held  that  a  pedestrian  must  use  the 
Crosswalks  in  crossing  a  street  unless 
they  are  obstructed  or  dangerous,  and 
if  without  sufficient  reason  he  crosses 
elsewhere  he  will  be  guilty  of  contrib- 
utory negligence,  and  cannot  recover. 
On  a  second  appeal,  however,  (1879) 
52  Iowa,  746,  3  N.  W.  655,  it  was  held 
that  there  was  sufficient  evidence  to 
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show  that  the  crossing  was  dangerous, 
and  that  the  plaintiff  had  the  right  to 
cross  elsewhere. 

In  Olathe  v.  Mizee  (1892)  48  Kan. 
435,  30  Am.  St.  Rep.  308,  39  Pac.  754,  it 
appeared  that  the  plaintiff  was  cross- 
ing a  street  at  a  narrow  crosswalk, 
and,  in  stepping  aside  to  avoid  persons 
coming  toward  her,  fell  into  an  excava- 
tion at  the  side  of  the  crossing  and  was 
injured.  It  was  held  that  she  was  not 
guilty  of  contributory  negligence  in 
diverging  from  the  crosswalk,  as  she 
had  the  right  to  cross  at  any  point 
without  the  implitation  of  negligence. 

In  Junction  City  v.  Blades  (1898) 
59  Kaiu  774,  52  Pac.  444,  it  was  held 
that  a  pedestrian  may  use  any  part  of 
a  street  and  is  not  necessarily  obliged 
to  use  the  sidewalks,  but  he  must  use 
reasonable  care  to  avoid  such  dan- 
gers as  he  knows  or  has  reasonable 
ground  to  believe  will  beset  him. 

In  Williams  v.  Parsons  (1912)  87 
Kan.  649,  125  Pac.  60,  it  appeared  that 
the  plaintiff  tripped  over  a  guy  wire 
stretched  from  a  telephone  pole  across 
or  near  to  a  path  used  by  pedestrians, 
although  there  was  no  sidewalk.  The 
court  held  that  negligence  could  not 
be  imputed  to  the  plaintiff  from  the 
mere  fact  that  she  crossed  the  street 
where  there  was  no  crosswalk,  al- 
though there  was  a  crosswalk  on  the 
other  side  of  the  street. 

In  Louisville  v.  Johnson  (1902)  24 
Ky.  L.  Rep.  685,  69  S.  W.  803,  it  ap- 
peared that  the  plaintiff  was  injured 
by  one  end  of  a  heavy  iron  plate  fall- 
ing on  his  foot.  The  plate  had  been 
raised  by  a  wagon  passing  over  the 
other  end  of  it.  This  plate  was  used 
as  a  gutter  cover,  and  was  close  to  a  . 
regular  crossing.  It  was  held  that  the 
plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  crossing  over  this 
iron  plate  instead  of  using  the  regular 
crossing>  as  pedestrians  might  cross 
at  any  point  in  the  street. 

In  Glasgow  v.  Gillenwaters  (1902) 
113  Ky.  140,  67  S.  W.  381,  it  was  held 
that  the  plaintiff  was  not  guilty  of 
contributory  negligence  in  leaving  the 
sidewalk  and  crossing  a  street  at  a 
point  not  a  regular  crossing,  whereby 
he  was  injured  by  running  into  a 
barbed  wire  stretched  across  the  road* 


way  at  a  height  of  5  feet  from  the 
ground.  It  did  not  appear  that  the 
plaintiff  had  knowledge  of  this  ob- 
struction, and  as  it  was  nighttime,  he 
could  not  see  it. 

In  Covington  v.  Whitney  (1907)  30 
Ky.  L.  Rep.  659,  99  S.  W.  337,  it  ap- 
peared  that  the  plaintiff  was  injured 
by  trijJping  over  a  plank  which  pro- 
jected above  the  curb  at  a  part  of  the 
street  which  was  not  a  regular  cross- 
ing. It  was  held  that  she  was  not 
guilty  of  contributory  negligence  in 
crossing  at  this  point,  as  she  had  the 
right  to  cross  at  any  point  which  she 
believed  safe,  provided  she  used  ordi- 
nary care  in  so  doing. 

In  Louisville  v.  Haugh  (1914)  157 
Ky.  643,  163  S.  W.  1101,  6  N.  C.  C.  A. 
213,  it  appeared  that  the  plaintiff  was 
injured  by  stepping  into  a  hole  in  a 
street,  while  attempting  to  cross  the 
street  at  a  place  other  than  a  regular 
crossing.  It  was  held  that  no  negli- 
gence could  be  imputed  to  the  plaintiff 
from  the  fact  that  she  attempted  to 
cross  at  a  point  not  a  regular  cross- 
ing, as  persons  might  cross  at  any 
point  in  a  street,  the  only  question 
being  whether  they  exercised  ordinary 
care. 

In  Lorenz  v.  New  Orleans  (1905) 
114  La.  802,  38  So.  566,  it  was  held 
that  a  child  nine  years  old  could  not 
be  held  guilty  of  contributory  negli- 
gence in  crossing  a  street  diagonally 
instead  of  at  the  regular  crossing,  it 
appearing  that  while  so  doing  he  was 
injured  by  reason  of  a  rotten  cover  of 
a  fire  well  giving  way. 

In  Weber  v.  Union  Development  & 
Constr.  Co.  (1907)  118  La.  77,  42  So. 
652,  12  Ann.  Cas.  1012,  it  appeared 
that  the  plaintiff,  while  running  diag- 
onally across  a  street  at  night,  in  or- 
der to  catch  a  street  car  on  the  far 
side  of  the  street,  fell  over  a  barrier 
which  had  been  thrown  down  ai^d  was 
lying  on  the  ground.  It  was  held  that 
the  plaintiff  might  cross  at  any  point 
in  the  street  without  being  guilty  of 
contributory  negligence,  and  was  not 
confined  to  the  regular  crossing. 

In  Nessen  v.  New  Orleans  (1914) 
134  La.  455,  51  L.R.A.(N.S.)  324,  64 
So.  286,  it  was  held  that  a  person 
might  run  across  a  street  to  catch  a 
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car  at  any  place  along  the  street,  and 
would  not  be  guilty  of  contributory 
negligence  in  failing  to  use  the  regu- 
lar crossing. 

In  Magaha  v.  Hagerstown  (1902) 
95  Md.  62,  93  Am.  St.  Rep.  317,  51  Atl. 
832,  it  appeared  that  the  plaintiff  fell 
on  a  ridge  of  ice  in  the  middle  of  a 
street  while  crossing  at  a  point  not  a 
regular  crosswalk.  It  was  held  that 
the  plaintiff  had  the  right  to  cross  at 
any  place  without  negligence  being 
imputed  to  him,  provided  he  did  not 
know  of  the  obstruction,  and  used 
ordinary  care. 

In  Raymond  v.  Lowell  (1850)  6 
Cush.  (Mass.)  524,  58  Am.  Dec.  57, 
it  was  held  that  it  is  not  negligence 
to  attempt  to  cross  a  strip  between 
the  sidewalk  and  the  street,  but  that 
the  pedestrian  must  exercise  a  caution 
and  prudence  adapted  to  the  nature 
of  the  case,  and  has  no  right  to  assume 
that  such  a  space  is  smooth  and  even. 
Pedestrians,  it  was  held,  may  cross  a 
street  at  any  and  all  places,  and  are 
not  confined  to  particular  crossings. 

In  Woodman  v.  Metropolitan  R.  Co. 
(1889)  149  Mass.  335,  4  L.R.A.  213,  14 
Am.  St.  Rep.  427,  21  N.  E.  482,  12 
Am.  Neg.  Cas.  80,  it  was  held  that  a 
person  was  not  necessarily  guilty  of 
contributory  negligence  in  crossing  a 
street  at  a  point  other  than  a  regular 
crossing,  but  might  cross  at  any  point, 
provided  he  used  due  care;  and  a  re- 
covery was  allowed  against  a  railroad 
company  which  had  torn  up  the  street 
to  lay  rails. 

In  Slee  v.  Lawrence  (1894)  162 
Mass.  405,  38  N.  E.  708,  it  appeared 
that  the  plaintiff  was  injured  by  fall- 
ing over  a  pile  of  rails  which  was  in 
the  street  near  the  curb.  The  place 
where  the  rails  were  piled  was  dark 
and  was  not  a  regular  crossing  point. 
It  was  held  that  the  plaintiff  had  the 
right  to  cross  the  street  at  the  point 
where  he  did,  and  that  the  question  of 
whether  he  used  due  care  was  for  the 
jury. 

In  Keith  v.  Worcester  &  B.  V.  Street 
R.  Co.  (1907)  196  Mass.  478,  82  N.  E. 
680,  it  appeared  that  the  plaintiff 
tripped  over  some  rails  as  she  was 
about  to  cross  a  street  to  board  a 
street  car.    It  was  held  that  she  was 


not  guilty  of  contributory  negligence 
in  crossing  a  street  at  a  point  other 
than  a  regular  crossing,  as  she  had 
a  right  to  cross  at  any  point,  and  was 
not  bound  to  exercise  any  greater  de- 
gree of  care  than  in^  using  a  regular 
crossing. 

In  Lincoln  v.  Detroit  (1894)  101 
Mich.  245,  59  N.  W.  617,  it  was  held 
that  the  plaintiff  was  not  negligent  in 
crossing  a  street  at  a  place  other  than 
a  crosswalk,  and  in  passing  over  a 
manhole,  the  cover  of  which  was  de- 
fective. 

In  Baker  v.  Grand  Rapids  (1897) 
111  Mich.  447,  69  N.  W.  740,  1  Am. 
Neg.  Rep.  90,  it  appeared  that  the 
plaintiff,  in  attempting  to  cross  a 
street  diagonally  in  the  nighttime,  fell 
into  an  excavation  being  made  for  ^ 
catch-basin,  and  was  injured.  It  was 
held  that  he  had  the  right  to  cross 
the  street  at  any  point,  whether  a 
regular  crossing  or  not,  and  was  not 
guilty  of  contributory  negligence  in 
so  doing. 

In  Monje  v.  Grand  Rapids  (1900> 
122  Mich.  645,  81  N.  W.  574,  it' ap- 
peared that  the  plaintiff  attempted  to 
board  a  car  by  crossing  a  street  diag- 
onally, and  fell  into  a  trench  near  the 
car  track.  The  court  held  that  the 
question  of  contributory  negligence 
was  for  the  jury. 

In  Finch  v.  Bangor  (1903)  133 
Mich.  149,  94  N.  W.  738,  it  was  held 
that  the  plaintiff  was  not  necessarily 
guilty  of  contributory  negligence  in 
crossing  a  street  diagonally,  10  or  15 
feet  from  a  street  corner.  The  acci- 
dent occurred  at  night,  and  was  caused 
by  the  plaintiff  tripping  over  a  board 
left  by  the  village  authorities  in  con- 
structing a  sidewalk. 

In  Collins  v.  Dodge  (1887)  37  Minn. 
503,  35  N.  W.  368,  it  was  held  that  the 
plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  attempting  to  cross 
a  street  at  a  point  not  a  regular  cross- 
ing, by  reason  whereof  he  fell  into  an 
excavation  in  the  street  and  was  in- 
jured. 

In  Heckman  v.  Evenson  (1897)  7 
N.  D.  173,  73  N.  W.  427,  it  was  held 
that  the  plaintiff  was  not  guilty  of 
contributory  negligence  as  a  matter 
of  law  in  attempting  to  cross  a  street 
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in  the  nighttime,  at  a  point  not  a  regu- 
lar crossing;  but  that  he  had  the  right 
to  cross  at  any  point  which  might  suit 
his  convenience,  and  that  in  so  doing 
he  had  the  right  to  presume  that  the 
street  was  reasonably  safe  for  its  en- 
tire width,  and  free  from  dangers  to 
travelers. 

In  Brusso  v.  Buffalo  (1882)  90  N.  Y. 
679,  it  appeared  that  the  plaintiff  was 
injured  by  falling  into  an  excavation 
in  a  street  while  attempting  to  cross 
the  street  at  a  point  not  a  regular 
crossing.  It  was  held  that  the  plain- 
tiff had  the  right  to  cross  at  any  point 
which  suited  his  convenience,  without 
being  liable  to  the  imputation  of  neg- 
ligence, provided  he  did  not  know  of 
the  defect  and  used  due  care. 
.  In  Bennett  v.  Sing  Sing  (1891)  38 
N.  Y.  S.  R.  347,  14  N.  Y.  Supp.  463, 
it  was  held  that  the  plaintiff  had  the 
right  to  cross  a  street  at  any  point 
without  being  guilty  of  contributory 
negligence,  as  she  had  the  right  to  as- 
sume that  all  parts  of  the  street  were 
reasonably  safe. 

In  Crowther  v.  Yonkers  (1891)  39 
N.  Y.  S.  R.  347,  15  N.  Y.  Supp.  588, 
affirmed  without  opinion  in  (1892)  133 
N.  Y.  602,  30  N.  E.  1149,  it  appeared 
that  the  plaintiff  had  attempted  to 
cross  a  street  at  a  place  other  than  a 
regular  crossing,  and  fell  into  a 
trench  8  feet  deep,  which  was  un- 
lighted  and  unguarded,  and  could  not 
be  seen  in  the  darkness.  It  was  held 
that  she  had  the  right  to  cross  at  other 
points  than  at  the  regular  crossings, 
and  that  she  was  free  from  contribu- 
tory negligence. 

In  Pox  V.  Manchester  (1905)  183  N. 
Y.  141,  2  L.R.A.(N.S.)  474,  75  N.  E. 
1116, 19  Am.  Neg.  Rep.  416,  it  was  held 
that  the  plaintiff's  intestate  was  not 
guilty  of  contributory  negligence,  as  a 
matter  of  law,  because  he  crossed  the 
street  at  a  point  other  than  at  a  cross- 
walk, and  in  so  doing  came  in  contact 
with  a  live  wire  and  was  killed. 

In  Durbin  v.  Napoleon  (1900)  21 
Ohio  C.  C.  160,  11  Ohio  C.  D.  584,  it 
appeared  that  the  plaintiff  fell  into  an 
excavation  in  a  street  while  attempt- 
ing to  cross  the  street  at  a  point  not  a 
regular  crossing.  It  was  held  that  the 
plaintiff  was  not  guilty  of  negligence 


per  se  in  attempting  to  cross  a  street 
at  a  place  not  a  regular  crossing*  and 
could  recover  if  she  used  ordinary 
care,  and  did  not  know  of  the  defect. 

In  Barnesville  v.  Ward  (1911)  85 
Ohio  St.  1,  40  L.R.A.(N.S.)  94,  96  N. 
E.  937,  Ann.  Gas.  1912D,  1234,  it  was 
held  that  it  was  not  negligence  per  se 
to  attempt  to  cross  a  street  other  than 
where  there  were  passageways,  over  a 
parked  space  between  the  curb  mid 
the  sidewalk.  The  plaintiff  tripped 
over  a  wire  attached  to  stakes,  wbioh 
was  intended  to  keep  people  off  the 
park  strip,  but  of  which  the  plaintiff 
had  no  notice.  Compare  Groveport  v. 
Bradfield  (1887)  2  Ohio  C.  G.  145,  1 
Ohio  G.  D.  411,  wherein  it  was  held 
that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  crossing  a 
street  in  a  diagonal  direction,  and  not 
at  a  regular  crossing,  the  court  say- 
ing that  a  person  in  crossing  a  street 
must  do  so  by  using  the  most  direct 
route,  and  that  any  deviation  there- 
from will  be  negligence  per  se. 

In  Dayton  v.  Taylor  (1900)  62  Ohio 
St.  11,  56  N.  E.  480,  7  Am.  Neg.  Rep. 
328,  it  appeared  that  the  plaintiff 
crossed  a  street  diagonally  in  the 
nighttime,  and  in  some  way  slipped 
and  fell  into  a  catch-basin  used  to 
drain  off  surface  water,  which  was  off 
the  traveled  way  of  pedestrians.  The 
court  held  that  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of 
law,  and  could  not  recover;  saying 
that  in  departing  from  the  crosswalks 
he  assuitoed  all  of  the  risks  which  lay 
in  the  path  which  he  chose  for  him- 
self. 

In  Ft.  Worth  v.  Johnson  (1892)  84 
Tex.  137,  19  S.  W.  362,  it  appeared 
that  the  plaintiff  fell  into  a  ditch  in 
the  roadway  of  a  street,  while  attempt- 
ing to  cross  the  street  in  the  nighttime 
in  a  diagonal  direction.  It  was  held 
that  no  negligence  could  be  imputed  to 
the  plaintiff  from  the  mere  fact  that 
he  crossed  the  street  in  this  manner. 
He  had  the  right  to  assume  that  the 
highway  was  safe,  as  he  had  no  knowl- 
edge of  the  existence  of  the  ditch. 

In  Dallas  v.  Webb  (1899)  22  Tex. 
Civ.  App.  48,  54  S.  W.  398,  it  appeared 
that  the  plaintiff  was  injured  by  step- 
ping on  a  grating  over  a  drain  pipe 
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on  B  city  street,  at  a  point  not  a  regu- 
lar crossing.  It  was  held  that  the 
plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  crossing  at  this 
point,  but  could  cross  the  street  at  any 
point  without  negligence  being  im- 
puted to  her. . 

III.  Rule  in  Missouri. 

There  is  a  conflict  in  the  cases  in 
Missouri.  In  Plummer  v.  Milan  (1899) 
79  Mo.  App.  439,  it  was  held  that 
the  plaintiff  was  not  necessarily 
guilty  of  such  negligence  as  to  pre- 
clude a  recovery,  from  the  mere  fact 
that  she  attempted  to  leave  the  side- 
walk at  a  point  other  than  a  public 
crossing  of  the  street.  The  court  said : 
"We  are  not  aware  of  any  case  in  this 
state  or  elsewhere  that  has  gone  to  the 
extent  of  holding  it  to  be  negligence 
per  se  in  a  pedestrian  who  is  injured 
while  passing  from  a  sidewalk  into  a 
public  street,  with  a  view  of  crossing 
the  same  at  a  point  other  than  at  a 
public  crossing.  .  .  .  The  law  does 
not  pronounce  plaintiff's  act  negli- 
gent, neither  did  it  pronounce  such 
act  prudent." 

In  Holding  v.  St.  Joseph  (1902)  92 
Mo.  App.  143,  it  was  held  that  the 
plaintiff  was  guilty  of  contributory 
negligence  in  attempting  to  cross  a 
street  at  a  place  not  a  regular  cross- 
ing, which  she  had  reached  by  cross- 
ing a  vacant  lot.  It  was  held  that  she 
was  not  using  the  street  in  the  usual 
and  ordinary  manner,  and  that  she 
could  not  recover  for  the  injury  sus- 
tained. The  earlier  case  of  Plummer 
V.  Milan,  supra,  was  not  referred  to 
in  deciding  this  case. 

IV,  Rule  in  Pennsylvania. 

In  Pennsylvania  there  is  a  conflict 
in  the  decisions.  The  earlier  cases 
followed  the  general  rule  as  hereto- 
fore stated,  that  it  is  not  contributory 
negligence  to  cross  a  street  elsewhere 
than  at  a  regular  crossing.  Miller  v. 
Lewistown  Electric  Light,  Heat  &  P. 
Co.  (1905)  212  Pa.  593,  62  Atl.  32; 
Mcllhenney  v.  Philadelphia  (1906)  214 
Pa.  44,  63  Atl.  868. 

In  Miller  v.  Lewistown  Electric 
Light,  Heat  &  P.  Co.  supra,  it  ap- 
peared that  the  plaintiff  came  in  con- 
tact with  a  live  wire,  and  was  killed. 


The  accident  occurred  at  a  point  not  a 
regular  crossing,  and  the  defendant 
claimed  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  crossing 
at  a  point  other  than  a  regular  cross- 
ing. It  was  held  that  the  plaintiff  was 
not  necessarily  negligent  in  crossing 
where  he  did,  but  it  was  for  the  jury 
to  determine  from  all  the  facts  of  the 
case. 

In  Mcllhenney  v.  Philadelphia,  su- 
pra, it  was  held  that  the  plaintiff,  a 
pedestrian,  could  cross  a  street  at  any 
point  to  suit  her  convenience,  and  was 
not  confined  to  the  regular  crossings 
at  the  intersections  of  streets,  but  in 
so  doing  she-  was  bound  to  exercise 
care  according  to  the  circumstances, 
and  as  it  appeared  she  did  not  look 
where  she  was  going,  and  tripped  over 
a  curbstone,  it  was  held  she  had  been 
properly  nonsuited. 

But  in  the  reported  case  (Watts  v. 
Plymouth,  ante,  1110),  it  is  held  that 
it  is  contributory  negligence  for  a  per- 
son to  attempt  to  cross  a  street  on  a 
dark  night  at  a  place  not  a  regular 
crossing,  when  there  is  a  perfectly 
safe  and  well-lighted  crossing  a  short 
distance  away. 

In  Tolan  v.  Philadelphia  (1908) 
85  Pa.  SupNer.  Ct.  311,  the  fact 
that  the  plaintiff  crossed  the  street 
diagonally  was  not  emphasized,  but 
she  was  held  to  be  negligent  be- 
cause in  so  crossing  she  did.  not  look 
where  she  was  going,  and  stepped  into 
a  plainly  visible  hole  in  the  pavement. 
See  to  the  same  effect,  Easton  v.  Phila- 
delphia (1904)  26  Pa.  Super.  Ct.  517. 

V.  Rule  in  Canada. 

In  Canada,  the  cases  do  not  follow 
the  general  rule.  In  Belling  v.  Ham- 
ilton (1902)  3  Ont.  L.  Rep.  818,  it  ap- 
peared that  the  plaintiff  fell  into  a 
slight  depression  in  the  asphalt  pav- 
ing of  a  street,  while  attempting  to 
cross  in  a  diagonal  direction  at  a 
point  30  feet  from  a  crossing.  It  was 
held  that,  as  the  roadway  was  not  suffi- 
ciently out  of  repair  to  be  at  all  dan- 
gerous to  horses  or  vehicles,  the  plain- 
tiff could  not  recover. 

In  Breen  v.  Toronto  (1910)  2  Ont. 
Week.  N.  87,  17  Ont.  Week.  Rep.  41, 
it  appeared  that  the  plaintiff  attempt- 
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ed  to  cross  a  boulevard  on  which  there 
were  street  car  tracks,  and  which  was 
being  repaired,  at  a  point  which  was 
not  a  regular  crossing,  and  in  so 
doing  fell  over  some  blocks  of  stone 
and  broke  her  leg.    It  was  held  that, 


as  there  was  a  city  ordinance  pro- 
hibiting persons  from  crossing  boule- 
vards except  at  crossings,  the  plaintiff 
had  no  right  to  cross  where  she  did, 
and  therefore  could  not  recover. 

B.  F.  D. 


ASSERINA  NEILLSON 

V. 

CITY  OF  WORCESTER. 

Maesachusetta  Supreme  Judicial  Court^-^ctoher  23,  1914. 

(219  Mass.  88,  106  N.  E.  579.) 

Highway  —  depression  in  walk  —  defect  —  slippery  condition. 

1.  A  slight  depression  to  carry  water  along  the  center  of  a  sidewalk 
constructed  on  a  grade  is  not  a  defect  so  as  to  render  the  municipality 
liable  for  injury  to  a  pedestrian,  caused  by  falling  upon  the  walk  when  the 
depression  was  filled  with  ice,  under  a  statute  relieving  the  municipality 
from  liability  for  injuries  caused  by  the  slippery  condition  of  a  walk  if 
the  place  where  the  accident  occurred  was  otherwise  reasonably  safe  and 
convenient  for  travelers. 

[See  note  on  this  question  beginning  on  page  1130.] 


—  absence  of  railing  along  sidewalk 
—  defect. 

2.  The  removal  by  a  municipality 
of  a  portion  of  a  railing  which  it  had 
erected  along  a  sidewalk  ascending  a 
hill,  to  assist  pedestrians  up  and  down, 
is  not  a  defect  which  will  render  the 
municipality  liable  for  injuries  caused 
by  its  absence,  if  it  was  not  required 
by  law  to  maintain  it. 
[See  13  R.  C.  L.  381.] 

Proximate  cause  —  depression  in  side- 
walk —  ice. 

3.  A  slight  depression  in  a  side- 
walk laid  on  a  steep  grade,  to  carry 
away  surface  water,  is  not  the  proxi- 


mate cause  of  injury  to  a  pedestrian 
falling  upon  ice  which  had  filled  the 
depression. 

[See  13  R.  C.  L.  446  et  seq.,  454.] 

Highways  —  defective  walk  —  pro- 
jecting stone. 

4.  A  city  cannot  be  held  liable  for 
injuries  caused  by  the  fall  of  a  pedes- 
trian upon  a  sidewalk  because  there 
was  a  stone  projecting  from  the  sur- 
face of  the  walk  in  the  vicinity  of 
the  accident,  if  there  is  nothing  to 
show  that  it  contributed  in  anyway 
to  the  accident. 

[See  13  R.  C.  L.  398,  446  et  seq.] 


Exceptions  by  plaintiff  to  rulings  of  the  Superior  Court  for  Worcester 
County  (Sanderson,  J.)  made  during  the  trial  of  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  sustained  by 
a  fall  on  a  defective  sidewalk,  which  resulted  in  a  verdict  for  defendant 
Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Marvin  M.  Taylor,  Marvin      the   city   was    bound  to   maintain   in 


C.  Taylor,  and  John  H.  Mathews,  for 

plaintiff: 

The  hand  rail  upon  George  street,  as 
erected  in  pursuance  of  the  order  of  the 
city  council,  was  a  part  of  the  struc- 
ture of  the  street  and  sidewalk,  which 


proper  repair,  and  it  is  liable  to  the 
plaintiff  for  the  injuries  suffered  by 
her  as  a  result  of  its  failure  to  do  so. 

Pinkham  v.  Topsfield,  104  Mass.  78; 
Fitzgerald  v.  Woburn,  109  Mass.  204; 
Hodges  V.  Waterloo,  109  Iowa,  444,  80 


NEILLSON  V. 

(219  Mass.   88, 

N.  W.  628;  Ford  ▼.  Des  Moines,  106 
Iowa,  945  75  N.  W.  630;  10  Cyc.  1155 
et  seq;  Hoyt  v.  Danbury,  69  Conn.  341, 
37  Ati.  1051,  3  Am.  Neg.  Rep.  524; 
Miller  v.  Bradford,  186  Pa.  164,  40  Atl. 
409;  Coles  v.  Revere,  181  Mass.  175, 
63  N.  E.  430;  Leonard  v.  Boston,  183 
Mass.  68,  66  N.  E.  596 ;  Alger  v.  Lowell, 
3  Allen,  402;  Hinckley  v.  Somerset,  145 
Mass.  326,  14  N.  E.  166;  Thompson  v. 
Boston,  212  Mass.  211,  98  N.  E.  700; 
Powers  V.  Boston,  154  Mass.  60,  27  N. 
E.  995;  McMahon  v.  Harvard,  218 
Mass.  20,  99  N.  E.  458;  Barron  v. 
Watertown,  211  Mass.  46,  97  N.  E.  622; 
Palmer  v.  Andover,  2  Gush.  600. 

The  city,  by  erecting  the  rail  as  an 
assistance  in  making  the  ascent  or  de- 
scent of  the  street  in  times  of  snow  or 
ice,  voluntarily  assumed  the  duty  of 
giving  such  assistance,  and  of  main- 
taining the  rail  as  constructed  for  that 
purpose,  and  it  is  a  question  for  the 
jury  whether  the  duty  was  performed 
and  whether,  if  not,  that  was  the  cause 
of  the  plaintiff's  injury. 

Black  V.  New  York,  N.  H.  &  H.  R. 
Co.  193  Mass.  448,  7  L.R.A.(N.S.)  148, 
79  N.  E.  797,  9  Ann.  Cas.  485;  Sweeny 
V.  Old  Colony  &  N.  R.  Co.  10  Allen,  368, 
87  Am.  Dec.  644;  Cleveland  v.  Boston 
Elev.  R.  Co.  211  Mass.  75,  97  N.  E. 
623;  Miller  v.  Bradford,  186  Pa.  164, 
40  Atl.  409;  Collins  v.  Greenfield,  172 
Mass.  78,  51  N.  E.  454;  Dickinson  v. 
Boston,  188  Mass.  595,  1  L.R.A.(N.S.) 
664,  75  N.  E.  68;  Freeport  v.  Isbell, 
83  111.  440,  25  Am.  Rep.  407 ;  Baltimore 
V.  Beck,  96  Md.  183,  53  Atl.  976,  13 
Am.  Neg.  Rep.  313. 

Messrs.  C.  S.  Anderson  and  Ernest 
H.  Vaughan  for  defendant. 

Crosby,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  under  Rev.  Laws, 
chap.  51,  §  18,  to  recover  for  per- 
sonal injuries  received  by  the  plain- 
tiff by  reason  of  falling  upon  a  side- 
walk on  the  northerly  side  of  George 
street,  a  public  way  in  the  defend- 
ant city.  George  street  runs  west- 
erly from  Main  street,  and  its  grade 
rises  from  Main  street  over  3  feet 
in  the  first  25  feet,  and  15  feet  in 
the  first  100  feet.  The  plaintiff  fell 
upon  the  sidewalk  at  a  point  8  or  10 
feet  from  the  intersection  of  George 
street  with  the  west  line  of  Main 
street,  and  nearly  at  the  foot  of  the 
grade.  The  sidewalk  was  construct- 
ed with  a  slight  depression  in  the 
3  A.L.R.— 71. 
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center  running  up  the  hill,  for  the 
purpose  of  conveying  away  water 
which  came  upon  the  sidewalk. 

There  was  evidence  to  show  that 
from  Main  street  for  the  first  10 
feet  the  sidewalk  was  of  concrete, 
and  that  in  the  surface  of  the  walk 
cobblestones  of  different  sizes  were 
embedded,  some  of  which  had  been 
worn  smooth,  and  some  projected  a 
little  way  above  the  surface, — one 
of  them  a  large  cobblestone,  stand- 
ing up  1  inch  above  the  surface  of 
the  walk. 

The  evidence  further  showed  that 
an  iron  railing  had  been  constructed 
along  the  outer  edge  of  the  walk; 
that  it  was  erected  in  the  year  1896, 
by  order  of  the  city  council,  "as  an 
assistance  in  making  the  ascent  or 
descent  of  that  street  in  times  of 
snow  or  ice."  This  railing,  when 
originally  erected,  extended  along 
the  walk  from  the  intersection  of 
George  street  with  Main  street,  but 
at  the  time  of  the  accident  the  low- 
er end  of  it,  for  a  distance  of  4  or  5 
feet,  had  been  removed.  The  plain- 
tiff testified  that  she  had  hold  of 
this  railing  as  she  descended  the 
hill,  and  when  she  reached  the  end 
of  the  railing  she  started  to  cross  to 
the  northerly  side  of  the  walk, 
stepped  upon  an  accumulation  of  ice, 
and  fell,  receiving  the  injuries  com- 
plained of. 

1.  The  city  was  under  no  legal  ob- 
ligation to  erect  the  railing  or  to 
maintain  it  afterwards ;  and  the  fact 
that  a  portion  of  it  had  been  re- 
moved did  not  create  any  liability  on 
the  part  of  the  defendant.  It  was 
not  such  a  railing  as  may  be  re- 
quired under  Rev.  Laws,  chap.  51,  § 
18,  but  apparently  was  constructed 
for  the  convenience  ^^  ^way- 

and      assistance      of   absence    ot    ran- 

travelers   upon   the  ;?fik!i7f?ct!***" 

street,   and   not  in 
the  performance  of  a  legal  duty.    It  . 
is  plain  that  the  removal  of  a  por- 
tion of  it  did  not  constitute  a  defect 
in  the  way. 

2.  The  plaintiff  contends  that  the 
sidewalk  was  defective  by  reason  of 
the  depression  caused  by  the  chan- 
nel in  the  center. 
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The  immediate  cause  of  the  plain- 
tiff's fall  was  the  presence  of  slip- 
pery ice  upon  the  walk  at  the  place 
where  she  attempted  to  cross  over. 
Since  the  passage  of  Stat.  1896, 
chap.  540,  now  Rev.  Laws,  chap.  51, 
§  19,  a  city  or  town  is  not  liable  for 
an  injury  received  upon  a  way  by 
reason  of  snow  or  ice  thereon,  "if  the 
place  at  which  the  injury  was  sus- 
tained was,  at  the  time  of  the  acci- 
dent, otherwise  reasonably  safe  and 
convenient  for  travelers." 

One  Thompson,  a  civil  engineer, 
testified  that  he  made  measure- 
ments of  the  walk  about  three  years 
after  the  accident,  and  that  "the 
width  of  the  sidewalk  between  the 
buttress  and  the  south  edge  of  the 
curb  is  close  to  4  feet ;  then  the  path 
covered  with  concrete  ifi  3  foot  6 
inches,  the  curb  being  6  inches 
wide."  This  witness  also  testified 
that  the  method  adopted  by  him  in 
making  measurements  for  the  pur- 
pose of  ascertaining  the  depression 
in  the  walk  was  by  laying  a  straight 
edge  from  the  curb  to  the  northerly 
line  of  the  street;  and  that  such 
measurement  indicated  a  depression 
in  the  center  of  the  walk,  at  the 
point  where  the  plaintiff  testified 
she  fell,  of  from  li  to  li  inches.    • 

When  the  steep  grade  upon  this 
street  is  considered,  we  do  not  think 
that  so  slight  a  depression  in  the 
walk,  made  for  the  purpose  of  car- 
rying away  surface  water,  could  be 

found  to  be  a  defect 
wli£!2f2i?rt-"  in  the  absence  of 
tioSf*'*    co«di.  gjjQ^    Qj    ice,    and 

that  the  latter  must 
be  found  to  be  the  sole  proximate 
cause  of  the  accident.  We  are  of 
opinion  also  that,  if  the  depression 
could  be  found  to  be  a  defect,  it  was 
not  operative  as  such  at  the  time  of 
the  accident,  and  was  not,  either 

Proximate    can-e   Who"y     ^r     iu     part, 

-depreMNton  tn  the  proximate  cause 
.ide^.ik-tce.       ^j  .^     Further,  the 

plaintiff  is  precluded  from  recover- 
ing by  the  law  as  stated  in  Newton 
V.  Worcester,  174  Mass.  181,  54  N. 
E.  621,  in  which  Hammond,  J.,  used 
the  following  language  (p.  187) : 
"We  think  the  proper  and  only  rea- 


sonable interpretation  of  the  statute 
is  that,  wherever  ice  or  sncriv  is  the 
sole  proximate  cause  of  the  acci- 
dent, there  shall  be  no  liability ;  but 
where  at  the  time  of  the  accident 
there  is  any  other  defect,  to  which 
as  a  proximate  cause  the  accident  is 
in  part  attributable,  there  may  be  a 
liability  notwithstanding  the  fact 
that  it  also  may  be  attributable  in 
part  to  ice  or  snow.  This  other  de- 
fect, however,  is  not  a  proximate 
cause  within  the  meaning  of  this 
rule,  simply  because  it  causes  the 
accumulation  of  the  ice  or  snow." 

3.  As  to  the  contention  that  the 
ice  upon  the  walk  was  caused  by 
water  which  the  city  allowed  to 
come  from  the  adjoining  building 
and  discharge  upon  the  walk,  with- 
out considering  other  objections  to 
this  claim,  there  is  no  evidence  to 
show  that  the  ice  upon  which  the 
plaintiff  fell  was  caused  by  water 
which  came  from  this  building.  The 
only  testimony  upon  this  matter 
came  from  the  witness  Thompson, 
who  described  the  conditions  as 
they  existed  three  years  after  the 
accident. 

4.  The  plaintiff  further  contends 
that  the  street  was  defective  be- 
cause of  a  large  cobblestone  which 
"stood  up  1  inch  above  the  surface 
of  the  walk"  in  the  vicinity  of  the 
place  where  the  plaintiff  fell,  and 
that  it  was  rough  and  uneven.  But 
there  was  no  evidence  to  show  that 
the  plaintiff's  fall  was  caused  by 
this  stone,  or  that  it  Hi«iiway»- 

COnstituted  a  defect    defective    ^alk- 

that  contributed  as  *'-*--"-»  -•»- 
a  proximate  cause,  either  in  whole 
or  in  part,  to  the  plaintiff's  injury. 
We  do  not  think  the  jury  would 
have  been  warranted  in  finding  up- 
on the  evidence  that  this  sidewalk, 
when  bare,  was  not  reasonably  safe 
and  convenient  for  travelers.  New- 
ton V.  Worcester,  169  Mass.  516,  48 
N.  E.  274,  174  Mass.  181,  54  N.  E. 
521 ;  Bailey  v.  Cambridge,  174  Mass. 
188,  54  N.  E.  523 ;  Hadden  v.  Somer- 
ville,  197  Mass.  480,  83  N.  E.  1105; 
Hitchcock  V.  Boston,  201  Mass.  299, 
87  N.  E.  470. 


NEILLSON  V. 

(219  Ma»9.  88, 

The  ruling  of  the  judge  of  the 
Superior  Court  was  correct. 
Exceptions  overruled. 


9  VOTE. 

The  reported  case  (Neillson  v. 
WOBCESTEBy  ante,  1120)  rests  upon  the 
ground  that  the  slight  depression  in 
the  sidewalk,  in  view  of  its  purpose, 
the  grade  of  the  walk,  and  other  cir- 
cumstances, was  not  a  defect  in  the 
walk,  or,  if  so,  was  not  a  proximate 
eause  of  the  accident,  and  hence  did 
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not  deprive  the  municipality  of  the 
statutory  immunity  from  liability  for 
injuries  by  reason  of  snow  or  ice,  if 
the  place  is  otherwise  reasonably  safe 
and  convenient  for  travelers.  The 
general  subject  of  the  liability  of  mu- 
nicipalities for  injuries  resulting 
from  the  slippery  condition  of  walks, 
concurring  with  defects  therein,  is 
treated  in  the  annotation  beginning  at 
page  1130,  post.  Other  cases  involv- 
ing the  construction  and  effect  of  the 
Massachusetts  statute  referred  to  in 
the  reported  case  will  be  found  at 
page  1143  of  that  note. 


P.  M.  WREN,  Respt., 
v. 

CITY  OF  SEATTLE,  Appt. 

Washington  Supreme  Court   (Dept,  No.  2) '^February  1,  1918. 

(100  Wash.  67,  170  Pac.  342.) 

Highway  —  defect  in  sidewalk  —  contribution  of  ice. 

1.  The  excusable  existence  of  snow  and  ice  on  a  sidewalk,  operating 
merely  as  a  contributing  condition  in  causing  an  injury  by  some  inherent 
defect  in  the  walk,  does  not  relieve  the  municipality  from  liability  for 
injuries  caused  by  the  inherent  defect. 

[See  note  on  this  question  beginning  on  page  1130.] 


—  slippery  sidewalks  —  liability. 

2.  A  municipal  corporation  is  not 
ordinarily  liable  for  accidents  occa- 
sioned by  mere  slipperiness  caused  by 
natural  accumulations  of  snow  or  ice 
on  its  sidewalks  not  so  prominent  or 
rough  as  in  themselves  to  constitute 
an  obstruction,  provided  they  have  not 
been  permitted  to  remain  for  an  un- 
reasonable length  of  time  in  view  of 
all  the  circumstances. 

[See  13  R.  C.  L.  411-415.] 

Trial  —  requested  instruction  —  re- 
fusal. 

3.  A  requested  instruction  in  an  ac- 
tion to  recover  damages  for  injuries 
caused  by  a  fall  on  a  sidewalk,  that 
there  can  be  no  recovery  if  the  fall 
was  caused  by  smooth  ice  or  snow,  is 
properly  refused  if  it  does  not  contain 
the  qualification  that  the  icy  condition 
had  not  been  permitted  to  remain  for 
an  unreasonable  time  in  view*  of  all 
the  circumstances. 

[See  13  R.  C.  L.  412-414.] 


—  comment  on  evidence. 

4.  A  requested  instruction  is  prop- 
erly refused  if  it  presents  a  comment 
on  evidence  and  assumes  a  fact  con- 
trary to  all  the  evidence. 

[See  14  R.  C.  L.  730,  731,  738.] 

Highway  —  icy  sidewalk  —  assump- 
tion of  risk. 

5.  One  attempting  to  use  a  slippery 
sidewalk  does  not  assume  the  risk  of 
injury  from  a  break  or  crack  in  the 
walk  which  is  sufficient  to  admit  and 
catch  his  foot  in  case  he  should  slip. 

[See  13  R.  C.  L.  412  et  seq.] 

Trial  —  instruction  outside  issues. 

6.  Requested  instructions  are  prop- 
erly refused  if  directed  to  matters 
wholly  outside  the  issues  as  presented 
by  the  pleadings  and  made  by  the  evi- 
dence. 

[See  14  R.  C.  L.  784  et  seq.] 

Appeal  —  instruction  outside  issues. 

7.  An  instruction  as  to  the  duty  of 
a  city  to  mark  dangerous  places  in  its 
sidewalks,  which  is  outside  the  issues 
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in  an  action  to  recover  damages  for  in- 
jury caused  by  falling  on  the  walk, 
is  nonprejudicial  error  if  the  jury  are 
expressly  charged  that  plaintiff  cannot 
recover  unless  he  proves  that  the  in- 
jury was  caused  as  charged  in  the 
complaint. 

[See  14  R.  C.  L.  784  et  seq.] 


Trial  —  motion  for  judgment  non  ob- 
stante —  contrary  to  evidence. 

8.  A  motion  for  judgment  non  ob- 
stante veredicto  or  for  new  trial  can- 
not be  maintained  on  grounds  con- 
trary to  the  decided  preponderance  of 
the  evidence. 

[See  20  R.  C.  L.  273.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  personal  injuries  sustained  through  a  fall  on  a  defective  sidewalk 
maintained  by  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.  Hugh  M.  Caldwell  and  Frank     595,  153  Pac.  331;  Williams  v.  Wurde-* 


S.  Griffith,  for  appellant: 

Defendant's  motion  for  judgment 
notwithstanding  the  verdict  should 
have  been  granted. 

Kieburtz  v.  Seattle,  84  Wash.  196, 
146  Pac.  400;  Mattson  v.  Griffin  Trans- 
fer Co.  90  Wash.  1,  155  Pac.  392 ;  Roe 
V.  Standard  Furniture  Co.  41  Wash. 
546,  83  Pac.  1109;  Spokane  Grain  Co. 
V.  Great  Northern  Exp.  Co.  55  Wash. 
545,  104  Pac.  794. 

Where  the  physical  facts  make  the 
happening  of  an  injury  impossible  as 
claimed,  a  court  will  not  sustain  a  ver- 
dict although  the  jury  may  have  re- 
turned one. 

Lloyd  V.  Calhoun,  82  Wash.  35, 
143  Pac.  458,  adopting  dissenting  opin- 
ion of  78  Wash.  438,  139  Pac.  231 ;  Al- 
lison V.  Chicago,  M.  &  St.  P.  R.  Co.  83 
Wash.  591,  145  Pac.  608. 

The  city  is  not  liable  for  accidents 
occasioned  by  the  mere  slipperiness 
caused  by  ice  upon  the  walk. 

Calder  v.  Walla  Walla,  6  Wash.  377, 
35  Pac.  1054;  Bull  v.  Spokane,  46 
Wash.  237,  13  L.R.A.(N.S.)  1105,  89 
Pac.  555. 

It  was  error  to  refuse  to  give  in- 
structions covering  the  defense  of  ice 
and  snow  on  the  sidewalk. 

Calder  v«  Walla  Walla,  supra;  Se-' 
cor  V.  Oregon  Improv.  Co.  15  Wash.  35, 
45  Pac.  654;  38  Cyc.  1615;  Frost  v. 
Ainslie  Lumber  Co.  3  Wash.  241,  28 
Pac.  354,  915;  Einseidler  v.  Whitman 
County,  22  Wash.  388,  60  Pac.  1122; 
Brabon  v.  Seattle,  29  Wash.  6,  69  Pac. 
365;  Washington  Iron  Works  v.  Mc- 
Naught,  35  Wash.  10,  76  Pac.  301; 
Johnson  v.  Caughren,  55  Wash.  125, 
104  Pac.  170,  19  Ann.  Cas.  1148;  Gage 
v.  Springston  Lumber  Co.  47  Wash. 
141,  91  Pac.  558;  Caywood  v.  Seattle 
Electric  Co.  59  Wash.  566,  110  Pac. 
420;   Johnson  v.  Heitman,  88  Wash. 


mann,  71  Wash.  390,  128  Pac.  639; 
Wainwright  v.  United  States  Lumber 
Co.  73  Wash.  222,  131  Pac.  820;  Dig- 
nan  V.  Spurr,  3  Wash.  309,  28  Pac.  529; 
Jones  V.  Seattle,  23  Wash.  753,  63  Pac. 
563 ;  Childs  v.  Childs,  49  Wash.  27,  94 
Pac.  660. 

Messrs.  Griffin  &  Griffin  for  re- 
spondent. 

Ellis,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  personal  in- 
juries suffered  by  plaintiff  through 
a  fall  on  a  board  sidewalk  main- 
tained by  defendant.  Plaintiff  al- 
leged, in  substance,  that  the  accident 
happened  on  the  west  side  of  Fourth 
avenue  west,  between  West  Smith 
and  West  Holliday  streets,  in  the 
city  of  Seattle,  while  he  was  walking 
north  thereon  on  February  8,  1916, 
between  5  and  5:30  o'clock  P.  M. 
The  sole  negligence  charged  was 
that  the  sidewalk  was  two  boards 
vtride;  that  a  sufficient  number  of 
supports  were  not  placed  beneath 
these  boards  to  maintain  them  in  a 
reasonably  safe  manner;  that  the 
boards  were  not  nailed  to  such  sup- 
ports as  were  there,  and  that  one  of 
the  boards  was,  and  long  had  been, 
broken  and  split,  leaving  a  large 
crack  between  the  boards  and  a 
large  crack  in  the  board  which  was 
broken,  split,  and  splintered.  It  was 
alleged  that  plaintiff  caught  his 
right  foot  in  this  defective  board 
and  in  the  opening  caused  thereby, 
and  fell  with  great  force  and  vio- 
lence, breaking  his  right  leg  above 
the  ankle,  breaking  the  third  finger 
of  his  right  hand,  and  necessitating 
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the  amputation  of  the  leg,  which  am- 
putation took  place  about  April  1, 
1916»  all  to  his  damage,  for  the  per- 
manent injury,  physical  and  mental, 
pain  and  suffering,  medicines,  medi- 
cal services,  and  hospital  expenses, 
in  the  aggregate  sum  of  $15,000.  It 
was  further  alleged  that  plaintiff, 
within  thirty  days  after  the  injury, 
but  before  the  amputation,  present- 
ed to  the  city  council  and  filed  with 
the  city  clerk  his  claim  for  the 
injuries  as  required  by  law.  Defend- 
ant answered,  denying  the  forego- 
ing allegations,  and  pleading  in  gen- 
eral tenns  contributory  negligence 
as  an  affirmative  defense.  This  mat- 
ter of  defense  was  traversed  by  re- 
ply. 

The  evidence  shows  that  the  side- 
walk in  question  ran  north  and 
south  on  the  west  side  of  the  street 
and  consisted  of  two  boards,  each 
12  inches  wide,  1^  inches  thick,  and 
16  feet  long,  laid  side  by  side  and 
resting  upon  8  x  12  inch  crosspieces, 
one  in  the  middle  of  the  boards  and 
one  at  each  end.  The  west  board 
was  split  from  the  inside  comer  of 
the  north  end"  for  about  4  feet  back, 
and  diagonally  across  almost  to  the 
other  side.  It  had  been  in  this  con- 
dition for  several  months.  Plaintiff 
testified,  in  substance,  that  he  had 
passed  over  the  sidewalk  in  ques- 
tion but  once  or  twice  before,  and 
had  never  noticed  its  condition ;  that, 
at  the  time  of  his  fall,  there  had  been 
a  heavy  snow  which  had  been  shov- 
eled off  the  sidewalk,  but  that  there 
remained  thereon  sufllicient  snow  to 
conceal  the  condition  of  the  broken 
board  and  the  crack  between  the 
boards;  that  he  stepped  upon  the 
broken  board,  which  bent  under  his 
weight,  causing  his  right  foot  to 
pass  under  the  edge  of  the  other 
board,  so  that  the  side  of  his  foot 
was  caught  between  the  boards, 
causing  him  to  fall  heavily,  breaking 
both  bones  of  the  right  ankle,  and 
that,  in  endeavoring  to  catch  him- 
self, he  also  broke  the  third  finger  of 
his  right  hand ;  that,  in  the  fall  and 
in  releasing  his  foot,  the  snow  was 
removed  from  the  boards  so  that  he 
then  observed  the  condition  of  the 


broken  board,  and  that  it  was  loose, 
not  being  nailed  to  the  crosspiecd  at 
the  north  end.  No  one  else  was 
present  at  the  time  of  the  accident, 
but  several  persons  arrived  soon  af- 
terwards. Four  or  five  of  these  cor- 
roborated plaintiff  as  to  the  condi- 
tion of  the  broken  board,  and  that 
it  was  not  nailed  to  the  north  cross- 
piece.  Two  or  three  of  these  testi- 
fied that  the  split  board  would  bend 
down  4  or  5  inches  under  a  man's 
weight.  A  section  about  8  inches 
long,  of  the  north  end  of  the  walk, 
was  in  evidence  as  an  exhibit.  It 
shows  both  boards  nailed  to  the 
crosspiece.  No  one  testified  that  it 
was  in  the  same  condition  as  at  the 
time  of  tlie  accident,  but  the  two 
men  who  procured  it  over  a  year 
after  the  accident  testifted  that  the 
boards  were  nailed  to  the  crosspiece 
when  they  procured  it,  and  the  nails 
and  nail  holes  were  apparently  old. 
These  two  men  testified  that,  at  that 
time,  the  split  board  would  not  bend 
under  their  weight  more  than  ''a 
scant  i  inch*'  below  the  other  board, 
and  that  it  then  rested  upon  solid 
ground.  Several  witnesses  testified 
that,  in  winter,  the  ground  under  the 
boards  was  soft  and  wet,  so  that, 
when  the  broken  board  was  stepped 
upon,  it  would  bend  down  and  splash 
water  upon  the  feet.  One  woman 
testified  that  in  this  way  her  own 
foot  had  been  caught,  throwing  her 
down  at  the  same  place. 

One  of  the  men  in  charge  of  the 
ambulance  which  removed  plaintiff 
to  the  city  hospital  about  an  hour 
after  the  fall  testified  that  plaintiff 
told  him  he  slipped  upon  *'the  icy 
sidewalk,  that  is,  on  the  snow — on 
the  ice.''  Plaintiff  denied  this,  and 
there  was  no  evidence  that  there  was 
any  ice.  The  evidence  was  conclu- 
sive that  it  had  been  raining  since 
about  four  o'clock  that  day,  and  that 
the  snow  was  soft  and  ''slushy." 

One  bone  of  the  same  leg  had  been 
broken  about  2  inches  above  the 
break  here  in  question  almost  three 
years  before  this,  but  the  evidence 
was  uncontradicted  that  the  break 
had  completely  healed,  though  plain-| 
tiff  sometimes  walked  with  a  cane* 
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when  in  the  city  as  a  matter  of  cau- 
tion, and  was  using  a  cane  when  he 
fell.  For  a  considerable  time  prior 
to  the  injury  here  involved  he  had 
been  doing  the  heaviest  kind  of  work 
on  ranches  and  in  the  woods.  The 
leg  was  amputated  below  the  knee 
on  April  1,  1916,  by  a  surgeon  of 
plaintiff's  own  selection,  but  there 
is  no  evidence  that  the  amputation 
could  have  been  avoided  or  that  the 
treatment  throughout  was  not  skil- 
ful and  proper. 

The  court,  after  stating  the  issues 
as  presented  by  the  pleading,  in- 
structed the  jury  specifically  that: 
"Before  the  plaintiff  can  recover 
against  the  defendant,  it  is  neces- 
sary for  the  plaintiff  to  prove  the 
following  things:  (1)  That  he  was 
injured  by  catching  his  foot  in  and 
falling  upon  a  defective  sidewalk  as 
alleged  in  the  complaint.  (2)  That 
said  sidewalk  was  in  such  a  defec- 
tive condition  as  to  make  it  danger- 
ous to  travelers  using  such  sidewalk. 
(3)  That  said  defective  sidewalk 
was  not  marked  by  any  light  or  bea- 
con so  as  to  warn  persons  approach- 
ing or  using  the  same  of  the  prob- 
able danger.  (4)  That  the  city  had 
either  actual  or  constructive  notice 
of  the  defective  condition  of  said 
sidewalk.  (5)  That  the  defective 
condition  of  the  walk  as  complained 
of  was  the  proximate  cause  of  the 
injuries  the  plaintiff  suffered.  (6) 
That  within  thirty  days  after  the 
accident  the  plaintiff  filed  a  claim 
with  the  city  of  Seattle.  (7)  The 
nature  and  extent  of  the  injuries." 

These  were  elaborated,  but  not 
materially  changed,  by  subsequent 
instructions.  The  jury  was  told  that 
the  city  would  only  be  liable  in  case 
of  notice  of  the  defect,  either  actual 
or  through  its  existence  for  such 
length  of  time  before  the  injury  oc- 
curred as  to  give  the  city  an  oppor- 
tunity to  repair  such  defect,  and 
was  faultlessly  instructed  as  to 
what  would  constitute  constructive 
notice.  As  to  proximate  cause,  the 
court  instructed  as  follows :  "I  have 
instructed  you  that  the  plaintiff 
must  show  that  some  one  or  more 
of  the  acts  of  negligence  complained 


of  was  the  proximate  cause  of  his 
injuries.  By  proximate  cause  we 
mean  probable  cause,  direct  cause, 
and  a  general  test  as  to  whether  neg- 
ligence is  the  proiamate  cause  of  an 
accident  is  whether  or  not  it  is  such 
negligence  as  a  person  of  ordinary 
intelligence,  prudence,  care,  and  cau- 
tion should  have  foreseen  that  an 
accident  was  liable  to  be  caused 
thereby.  The  proximate  cause  of  an 
injury  is  that  cause  which  in  natural 
and  continuous  sequences,  unbn^en 
by.  any  efficient  intervening  cause, 
produces  the  injury,  and  without 
which  the  injury  would  not  occur." 

Touching  the  burden  of  proof,  the 
jury  was  told  that :  "The  burden  of 
proof  is  upon  the  plaintiff  in  every 
case  to  satisfy  you  as  to  the  truth  of 
the  material  allegations  of  the  com- 
plaint before  plaintiff  will  be  entitled 
to  recover.  ...  In  order  for  the 
plaintiff  to  recover  in  this  case  he 
must  satisfy  you  by  a  fair  prepon- 
derance of  the  evidence,  of  the  truth 
of  the  material  allegations  contained 
in  his  complaint.'' 

The  court  then  instructed  fault- 
lessly as  to  the  rule  of  preponder- 
ance of  evidence,  told  the  jury  that 
negligence  is  never  presumed,  and 
defined  negligence,  in  substance,  as 
the  doing  of  something  which  an 
ordinarily  prudent  person  woidd  not 
do,  or  failing  to  do  that  which  an 
ordinarily  prudent  person  would  do, 
and  continued:  "If,  tried  by  this 
definition,  you  find  that  the  defend- 
ant, the  city  of  Seattle,  was  not  guil- 
ty of  negligence  as  alleged  in  the 
complaint,  whereby  the  plaintiff,  P. 
M.  Wren,  suffered  the  injury  de- 
scribed in  his  complaint,  then  your 
verdict  should  be  for  the  defendant. 
On  the  other  hand,  if,  tried  by  the 
same  definition,  you  find  from  a  pre- 
ponderance of  the  evidence  that  the 
defendant  was  guilty  of  negligence 
in  the  manner  alleged  in  plaintiff's 
complaint,  and  that  such  negligence 
was  the  proximate  cause  of  the  acci- 
dent whereby  plaintiff  sustained  the 
injuries  complained  of,  then  your 
verdict  should  be  for  the  plaintiff, 
unless  you  further  find  that  the  in- 
juries to  the  plaintiff  were  caused 
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by  his  own  negligent  acts  to  which 
he  himself  contributed." 

The  court  gave  correct  instruc- 
tions as  to  the  law  governing  con- 
tributory negligence,  and  instructed 
that  it  is  the  duty  of  the  city  to  keep 
its  sidewalks  in  a  reasonably  safe 
condition,  but  that  the  city  is  not 
an  insurer,  and  then  told  the  jury: 
"You  are  further  instructed  that  a 
municipal  corporation,  such  as  the 
defendant  city  of  Seattie,  is  only  lia- 
ble for  such  defects  in  its  streets  as 
are  in  themselves  dangerous,  or  such 
that  a  person  exercising  reasonable 
care  and  caution  for  his  own  safety 
cannot  avoid  danger  in  passing  over 
them,  and  if  you  believe  in  this  case 
that  the  sidewalk  over  which  the 
plaintiff  traveled  was  not  in  itself 
dangerous  to  the  safety  of  per- 
sons using  the  same  with  reasonable 
care,  and  that  the  alleged  injury 
claimed  to  have  been  suffered  by 
plaintiff  was  the  result  of  a  mere 
accident  or  from  want  of  reasonable 
care  for  his  own  safety  on  the  plain- 
tiff's part,  then  your  verdict  should 
be  for  the  defendant." 

The  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $7,500.  De- 
fendant moved  for  judgment  not- 
withstanding the  verdict  and,  in  the 
alternative,  for  a  new  trial.  Both 
motions  were  denied.  Defendant 
appeals. 

Appellant's  main  contention  is 
that  the  court  committed  fatal  error 
in  refusing  to  give  the  following  re- 
quested instructions  which,  for  con- 
venient reference,  we  number : 

"(1)  The  city  is  not  liable  for  ac- 
cidents occasioned  by  mere  slipperi- 
ness  caused  by  ice  and  snow  upon 
the  sidewalk,  and  if  you  find  from 
the  evidence  that  plaintiff's  accident 
was  caused-  solely  by  the  slippery 
condition  of  the  sidewalk,  then  I  in- 
struct you  that  he  cannot  recover. 

"(2)  If  you  find  from  the  evi- 
dence that  the  plaintiff  knew,  or  by 
the  exercise  of  reasonable  care 
should  have  known,  of  the  slippery 
condition  of  the  sidewalk  by  reason 
of  its  being  covered  with  a  coating 
of  smooth  ice  and  snow,  and  that 
he  was  likely  to  slip  and  fall  thereon. 
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then  I  charge  you  that,  by  walking 
upon  said  sidewalk,  he  assumed  all 
the  risks,  and  cannot  recover  dam- 
ages from  the  city  for  any  resulting 
injury. 

"(3)  I  charge  you,  as  a  matter  of 
law,  that  a  municipality  is  not  liable 
for  injuries  resulting  merely  from 
the  slippery  condition  of  a  sidewalk 
caused  by  smooth  ice  and  snow,  and 
if  you  find  in  this  case  that  the  side- 
walk on  which  the  plaintiff  claims  to 
have  slipped  and  fallen  was  in  a  rea- 
sonably safe  condition,  but  that  it 
was  covered  by  smooth  ice  or  snow, 
and  the  plaintiff  slipped  and  fell,  the 
city  would  not  be  liable,  and  your 
verdict  should  be  for  the  defendant." 

It  is  undoubtedly  the  law  that  a 
municipality  is  not  ordinarily  lia- 
ble for  accidents  occasioned  solely 
by  mere  slipperiness  caused  by  nat- 
ural   accumulations  Hi»bway- 

Of  snow  or  ice  upon    Jillppery    aide- 

its  sidewalks,  not  so  ^•^i^— "•«^""^- 
prominent  or  rough  as  in  themselves 
to  constitute  an  obstruction,  and 
provided  they  have  not  been  permit- 
ted to  remain  for  an  unrea^sonable 
length  of  time  in  view  of  all  the  cir- 
cumstances. Calder  v.  Walla  Walla, 
6  Wash.  377,  33  Pac.  1054;  Bull  v. 
Spokane,  46  Wash.  237,  13  L.R.A. 
(N.S.)  1105,  89  Pac.  555.  But,  con- 
sidered as  mere  legal  abstractions, 
neither  of  the  above  requests  was 
correct.  None  of  them  contained 
the  qualifications  requisite  to  im- 
munity, that  the  jury  should  find 
that  the  ice  or  snow,  though  not  so 

accumulated      as      to    Trl«l-re«ne.ted 

constitute     an     ob-  inBtmotion— 
struction,    had    not  '*''*•*•• 
been  permitted  to  remain  for  an  un- 
reasonable length  of  time  in  view  of 
all  the  circumstances.    The  request 
which  we  have  numbered  (2)  pre- 
sented a  palpable  comment  upon  the 
evidence.     Even  as  a  comment  it 
assumed  a  fact  contrary  to  all  the 
evidence,  viz.,  that 
the    sidewalk    was  ;;??d™"ce?*  ""^ 
covered     with     "a 
smooth  coating  of  ice  and  snow." 
Moreover,  even  assuming  as  a  fact 
that  the  sidewalk  was  slippery  from 
snow  or  ice,  respondent  did  not,  as 
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a  matter  of  law,  assume  the  risk  of 
a  broken  board  or  crack  in  the  side- 
walk itself  sufficient  to  admit  his 
foot  should  he  slip,  nor  the  risk  of 

injury  from  any 
ff/J^TJ- """^  other  defect  inher- 
Msnmption  of      ^ut  in  the  walk  it- 

self.  In  any  view 
of  the  case,  this  second  request  was 
properly  refused. 

But,  aside  from  the  fact  that  these 
instructions  incorrectly  stated  the 
law,  they  were  properly  refused. 
They  were  directed  to  matter  wholly 

Trl«l-l».trne.         OUtsldC  the  ISSUC  aS 

tio»  otttoide         presented  by  plead- 
**"*■*  ings  and  made  by 

the  evidence,  and  to  which  respond- 
ents right  to  recover  was  strictly 
confined  by  the  instructions  which 
were  given.  Through  these  requests 
appellant  was  evidently  trying  to 
evade  liability  for  an  inherent  de- 
fect in  the  sidewalk  itself,  which  re- 
spondent alleged  in  his  complaint 
and  positively  testified  caused  his 
injury,  by  magnifying  the  adventi- 
tious circumstance  that  the  side- 
walk was  partly  covered  with  snow 
or  slush,  more  or  less  slippery,  as  a 
possible  cause  of  the  accident.  See 
Waters  v.  Kansas  City,  94  Mo.  App. 
413,  68  S.  W.  866. 

The  case  of  Calder  v.  Walla  Walla, 
supra,  is  cited  as  authority  for  these 
requests,  but  that  case  is  readily  dis- 
tinguishable from  this,  both  on 
pleadings  and  evidence.  In  that 
case,  the  city  was  charged  with  neg- 
ligence in  permitting  snow  and  ice 
so  to  accumulate  as  to  constitute  a 
dangerous  obstruction  on  the  walk. 
That  was  the  sole  negligence 
charged.  Though  the  instructions 
there  given  are  not  set  out,  the  court 
had  evidently  instructed  that  for  in- 
jury from  such  an  obstruction  the 
city  would  be  liable.  This  court  held 
that  the  instruction  there  requested 
should  have  been  given  in  qualifica- 
tion of  the  instruction  which  was 
given,  and  as  addressed  to  that  sole 
issue.  It  did  not  hold  that  the  ex- 
istence of  snow  or  ice,  though  so 
smooth  and  even  and  so  recent  of  ac- 


cumulation as  not  in  itself  to  eon- 
stitute  negligence,  is  an  excuse  for 
defects  inherent  in  the  walk  which, 
even  through  the  aid  of  the  sdow  or 
ice,  caused  an  injury.    No  court,  so 
far  as  we  are  advis^,  has  ever  held 
that  the  excusable  existence  of  snow 
or  ice,  operating  merely  as  a  cimtrib- 
uting  condition  in  causing  an  in- 
jury by  some  defect  inherent  in  the 
sidewalk  itself,  can 
be  successfully  as-  «ef«^te~aiie. 
serted  in  absolution  ^^"^"^TTiJ!*'" 
from  liability  for  in- 
juries  caused  by  such  inherent  de- 
fect.    The  pertinent  decisions  are 
the  other  way.    It  is  said  by  the  su- 
preme court  of  Kansas  in  a  case 
closely  analogous  to  this:    'There 
is  in  this  case  the  defective  sidewalk, 
for  which  the  city  is  responsible; 
there  is,  perhaps  (at  least  that  pos- 
sibility is  involved  in  the  instroc- 
tion),  the  slippery  condition  of  the 
sidewalk,  for  which  no  one  is  respon- 
sible ;  and  there  is  the  passing  over  it 
of  the  plaintiff,  for  which  she  alone 
is  responsible — unless,  indeed,  she 
was  compelled  by  causes  unknown, 
operating  in  endless  succession  upon 
each  other,  to  walk  over  it.   Indeed, 
she  might  have  reached  her  destina- 
tion by  walking  on  another  street. 
But  in  all  these  causes,  proximate  or 
remote,  real  or  fancied,  there  was 
negligence  in  but   one   party,  the 
plaintiff  in  error.   Where  the  suffer- 
er is  in  no  fault,  using  ordinary  care 
and  diligence,  and  is  injured  by  a 
defect  in  a  public  sidewalk,  although 
the  slippery  state  thereof  may  have 
combined  with  the  defect  to  produce 
the  accident,  we  cannot  but  hold 
that  the  city  that,  constructs  the 
walk,  and  invites  people  to  walk  up- 
on it,  and  then  permits  it  to  remam 
in  an  unsafe  and  dangerous  condi- 
tion, is  liable.    So  holding,  the  in- 
struction   was    properly    refused." 
Atchison  v.  King,  9  Kan.  550,  568, 
669. 

By  the  supreme  court  of  Rhode  Is- 
land it  is  said :  ''  'Where  two  causes 
combine  to  produce  the  injury,  both 
in  their  nature  proximate,  tiie  one 
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being  the  defect  in  the  highway,  and 
the  other  some  occurrence  for  which 
neither  party  is  responsible,  the  cor- 
poration is  liable,  provided  the  in« 
jury  would  not  have  been  sustained 
but  for  the  defect  in  the  highway/ 
Dill.  Mun.  Corp.  1881,  ed.  §  1007. 
It  seems  to  us  that  this  doctrine,  at 
least  where  the  concurring  cause  is 
a  natural  cause,  or  a  pure  accident 
for  which  no  person  is  responsible, 
is  the  more  reasonable  doctrine.  In- 
deed, we  think  it  is  the  duty  of  the 
town,  in  making  and  mending  its 
highways,  to  consider  the  natural 
effects  of  rain  and  snow  and  ice  as 
affecting  the  safety  and  convenience 
of  travel  thereon,  except  so  far  as 
the  statute  exonerates  them  from 
duty  in  that  regard.''  Hampson  v. 
Taylor,  15  R.  L  83,  85,  28  Atl.  732. 

See  also  Lincoln  v.  Smith,  28  Neb. 
762,  45  N.  W.  41 ;  Waters  v.  Kansas 
City,  94  Mo.  App.  413,  68  S.  W.  366 ; 
Hodges  V.  Waterloo,  109  Iowa,  444, 
80  N.  W.  523 ;  Hill  v.  Fond  du  Lac, 
56  Wis.  242, 14  N.  W.  25;  Stilling  v. 
Thorp,  54  Wis.  528,  41  Am.  Rep.  60, 
11  N.  W.  906;  Salzer  v.  Milwaukee, 
97  Wis.  471,  73  N.  W.  20 ;  Lyon  v. 
Logansport,  9  Ind.  App.  21,  35  N.  E. 
128;  Ziegler  v.  Spokane,  25  Wash. 
439,  65  Pac.  752. 

If  respondent  was  injured  as  he 
alleged  in  his  complaint  and  as  he 
testified,  namely,  by  his  foot  passing 
between  the  boards  of  the  walk,  then 
the  fact,  if  it  be  a  fact,  that  this  was 
facilitated  or  even  caused  by  slip- 
pery snow  or  ice,  would  not  absolve 
the  city  from  liability.  Any  side- 
walk is  liable  in  winter  to  become 
slippery  from  snow  or  ice;  anyone 
is  liable  to  slip  on  such  snow  or  ice ; 
but  no  one's  foot  will  catch  in  a  prop- 
erly constructed  sidewalk  even 
though  he  slip  on  snow  or  ice.  These 
things  are  as  well  known  to  city  of- 
ficials as  to  other  people.  They 
should  be  anticipated.  They  aug- 
ment, rather  than  diminish,  the  duty 
of  the  city  tp  keep  the  sidewalk  it- 
self free  from  inherent  defects 
^which  may  make  such  slipping  more 
likely  to  result  in  injury.    Perkins 
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v^  Fond  du  Lac,  34  Wis.  485 ;  Hill  v. 
Fond  du  Lac,  56  Wis.  242, 14  N.  W. 
25;  Atchison  v.  King,  supra,  and 
Hodges  V.  Waterloo,  109  Iowa,  444, 
80  N.  W.  523.  When,  therefore,  the 
trial  judge  instructed,  as  he  did  re- 
peatedly, that  respondent  could  only 
recover  by  proving  that  the  city  was 
negligent  ''as  alleged  in  the  com- 
plaint/' and  specifically  that  he  could 
not  recover  unless  he  proved  'that 
he  was  injured  by  catching  his  foot 
in  and  falling  upon  a  defective  side- 
walk as  alleged  in  the  complaint," 
and  finally,  that  the  city  "is  only  lia- 
ble for  such  defects  in  its  streets  as 
are  in  themselves  dangerous,"  it  was 
not  incumbent  upon  the  court  to 
further  instruct  that  the  city  was 
not  liable  for  accidents  resulting 
from  snow  and  ice  alone,  or  result- 
ing from  any  other  specific  causes 
neither  alleged  in  the  complaint  nor 
attempted  to  be  proved  as  negli- 
gence. Respondent,  in  his  testi- 
mony, merely  mentioned  the  snow 
as  concealing  the  condition  of  the 
walk.  He  testified  that  he  did  not 
slip  on  the  snow.  There  was  no  evi- 
dence that  there  was  any  ice.  The 
complaint  did  not  mention  either 
snow  or  ice.  In  every  view  of  the 
case,  the  requested  instructions  were 
properly  refused. 

Appellant  also  predicates  a  claim 
of  fatal  error  upon  the  giving  of  the 
following  instruction:  "It  is  the 
duty  of  the  city  at  all  times  to  keep 
its  sidewalks  on  its  public  streets 
in  a  reasonably  safe  condition  for 
public  use,  and  not  to  permit  any- 
thing that  will  make  the  use  of  the 
sidewalk  in  the  ordinary  manner  un- 
safe. To  this  end,  it  is  the  duty  of 
the  city  to  inspect  its  sidewalks  in  a 
reasonably  careful  and  reasonably 
frequent  manner,  for  the  purpose  of 
ascertaining  whether  or  not  they  are 
safe  for  public  use.  It  is  the  duty 
of  the  city  to  mark  dangerous  places 
in  its  sidewalks  upon  the  public 
streets,  by  warning  signals  or  lights, 
and  for  any  breach  of  this  duty, 
proximately  resulting  in  damages  to 
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persons  using  said  sidewalks,  the 
city  is  liable." 

The  last  sentence  of  this  instruc- 
tion was  outside  the  issues  and 
should  not  have  been  given.  But  it 
could  not  have  been  prejudicial,  in 

Appeal-lnHtrac-     7^^^  Of  the  f  act  that 

tion  oatMifie         the  jury  was  repeat- 

faei..  g^jy     ^^j^     ^j^^^     ^^ 

spondent  could  not  recover  unless  he 
proved  that  he  was  injured  as  al- 
leged in  his  complaint,  and,  specifi- 
cally, that  he  could  not  recover  un- 
less he  had  proved  ''that  he  was 
injured  by  catching  his  foot  in  and 
falling  upon  a  defective  sidewalk,  as 
alleged  in  the  complaint." 

Finally,  it  is  claimed  that  the 
court  should  have  granted  the  mo- 
tion for  judgment  non  obstante  vere- 
dicto, or,  in  any  event,  the  motion 
for  a  new  trial.  It  is  argued  that 
the  evidence  shows  that  respondent 


was  injured  solely  by  slipping  upon 
snow  or   ice.     The 
answer  is  that  this  S^^^min? 
theory   is   contrary  non  obstante 
to  the  decided  pre-  e??deicJ.''' 
ponderance    of   the 
evidence.    It  is  next  argUed  that  the 
slippery  condition  of  the  sidewalk 
was  a  concurring  cause  of  the  acci- 
dent, exonerating  the  city  from  lia- 
bility.    The   answer   is   that   this 
theory,  even  were  it  sustained  by 
any  evidence  worthy  of  the  name,  is 
contrary  to  the  law.     The  further 
argument  that  the  notice  of  claim 
filed  with  the  city  was  insufficient 
is  without  merit.    We  have  exam- 
ined the  notice  in  the  light  of  the 
evidence,  and  are  satisfied  that  it 
fully  meets  the  law  and  the  facts. 
The  judgment  is  affirmed. 

Mount,     Holcomb,     Morris,    and 
Chadwick,  JJ.,  concur. 


ANNOTATION. 


Liability  of  municipality  for  injury  resulting  from  slippery  conditiciii  of 

concurring  with  defect  therein. 


¥ralk9 


I.  General  rule,  1130. 
II.  Illustrations  of  rule: 

a.  Defect  consisting  of  hole,  1131. 

b.  Defect     consisting     of     incline, 

1134. 

c.  Other  defects,  1136. 

III.  Limitations  of  rule,  1139. 

IV.  Effect  of  act  or  liability  of  abutting 

owner,  1142. 
V*.  Rule  in  Massachusetts,  1143. 

/.  General  rule. 

It  is  generally  held  that  a  mu- 
nicipality is  not  liable  for  injuries 
resulting  from  the  mere  temporary 
slipperiness  of  a  walk,  due  to  natural 
causes.  See  13  R.  C.  L.  title  High- 
ways, pp.  408  et  seq.  It  also  seems 
to  be  the  rule,  however,  that  when 
two  causes  combine  to  produce  an 
injury  to  a  traveler  upon  a  highway, 
both  of  which  are  in  their  nature 
proximate, — ^the  one  being  a  culpa- 
ble defect  in  the  highway,  and  the 
other  some  occurrence  for  which  nei- 
ther party  is  responsible, — the  munici- 
pality is  liable,  provided  the  injury 
would  not  have  been  sustained  but  for 


the  defect.  Ring  v,  Cohoes  (1879) 
77  N.  Y.  83,  33  Am.  Rep.  574.  Con- 
sequently, where  an  injury  results 
from  the  slippery  condition  of  a  walk, 
together  with  a  defect  in  the  walk,  the 
municipality  is  liable  therefor,  if  the 
defect  in  the  walk  is  a  proximate 
cause  of  the  injury. 

Illinois.  —  Chicago  v.  Chase  (1889) 
33  111.  App.  651;  Richmond  v.  Mar- 
seilles (1914)  190  111.  App.  227;  Dra- 
cass  V.  Chicago  (1915)  193  III.  App.  75. 

Iowa. — Langhammer  v.  Manchester 
(1896)  99  Iowa,  295,  68  N.  W.  688; 
Ford  V.  Des  Moines  (1898)  106  Iowa, 
94,  75  N.  W.  630,  4  Am.  Neg.  Rep.  379 ; 
Shumway  v.  Burlington  (1899)  108 
Iowa,  424,  79  N.  W.  123;  Hodges  v. 
Waterloo  (1899)  109  Iowa,  444,  80  N. 
W.  523. 

Kansas. — ^Atchison  v.  King  (1872) 
9  Kan.  550;  Columbus  v.  Neise  (1901) 
63  Kan.  885,  65  Pac.  643. 

Kentucky. — Covington  v.  Billiter 
(1907)  30  Ky.  L.  Rep.  650,  99  S.  W. 
318. 
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Michigan.^Burrell  v.  Greenville 
(1908)  133  Mich.  235,  94  N.  W.  732, 
14  Am.  Neg.  Rep.  82. 

Missouri. — Waters  v.  Kansas  City 
(1902)  94  Mo.  App.  413,  68  S.  W.  366; 
Heether  v.  Huntsville  (1906)  121  Mo. 
App.  495,  97  S.  W.  239. 

New  York.  —  Conklin  v.  Elmira 
(1896)  11  App.  Div.  402,  42  N,  Y. 
Supp.  518;  Glllrie  v.  Lockport  (1890) 
122  N.  Y.  403,  25  N.  E.  357. 

Ohio.— Circleville  v.  Sohn  (1900) 
20  Ohio  C.  C.  368,  11  Ohio  C.  Dec. 
193;  Bloom  v.  Toledo  (1903)  25  Ohio 
C.  C.  235. 

Pennsylvania. — Kauffman  v.  Harris- 
burg  (1902)  204  Pa.  26,  53  Atl.  521; 
Bucher  v.  Sunbury  (1906)  216  Pa.  89, 
64  Atl.  906;  Holbert  v.  Philadelphia 

(1908)  221  Pa.  266,  20  L.R.A.(N.S.) 
201,  70  Atl.  746;  McDonnell  v.  Phila- 
delphia (1891)  12  Pa.  Co.  Ct.  672; 
Wertz  V.  Girardville  (1905)  30  Pa. 
Super.  Ct.  260. 

Rhode  Island. — ^Hampson  v.  Taylor 
(1885)  15  R.  I.  83,  8  Atl.  331,  23  Atl. 
732. 

South   Dakota. — Smith  v.   Yankton 

(1909)  23  S.  D.  352,  121  N.  W.  848. 
Washington.  —  Ziegler   v.    Spokane 

(1901)  25  Wash.  439,  65  Pac.  752; 
Smith  V.  Tacoma  (1908)  51  Wash. 
101,  21  L.R.A.(N.S.)  1018,  98  Pac.  91. 
And  see  the  reported  case  (Wren  v. 
Seattle,  ante,  1123. 

WisconsiiL — Perkins  v.  Fond  du  Lac 
(1874)  34  Wis.  435;  Hill  v.  Fond  du 
Lac  (1882)  56  Wis.  242,  14  N.  W.  25; 
West  V.  Eau  Claire  (1894)  89  Wis.  31, 
61  N.  W.  313. 

II,  lllustrotions  of  rulSm 
a.  JOefect   consisting   of  Hole, 

A  number  of  cases  support  the  rule 
that  a  municipality  is  liable  for  an 
injury  resulting  from  the  slippery 
condition  of  one  of  its  walks,  concur- 
ring with  a  defect  therein  consisting 
of  a  hole. 

Illinois. — Chicago  v.  Chase  (1889) 
33  111.  App.  551;  Richmond  v.  Mar- 
seilles  (1914)  190  111.  App.  227. 

Kansas. — Atchison  v.  King  (1872) 
9  Kan.  550;  Columbus  v.  Neise  (1901) 
63  Kan.  885,  65  Pac.  643. 

Kentucky.  —  Covington   v.   Billiter 


(1907)  30  Ky.  L.  Rep.  650,  99  S.  W. 
318. 

Michigan.  —  Burrell  v.  Greenville 
(1903)  133  Mich.  235,  94  N.  W.  732, 
14  Am.  Neg.  Rep.  82. 

Missouri. — Waters  v.  Kansas  City 
(1902)  94  Mo.  App.  413,  68  S.  W.  366. 

Pennsylvania. — ^Wertz  v.  Girard- 
ville (1905)  30  Pa.  Super.  Ct.  260. 

Rhode  Island. — Hampson  v.  Taylor 
(1885)  15  R.  I.  83,  8  Atl.  331,  23  Atl. 
732. 

Washington.  —  Ziegler  v.  Spokane 
(1901)  25  Wash.  489,  65  Pac.  752. 

Wisconsin.  —  West  v.  Eau  Claire 
(1894)  89  Wis.  31,  61  N.  W.  313. 

Thus,  in  Atchison  v.  King  (1872)  9 
Kan.  550,  the  plaintiff  brought  an  ac- 
tion against  a  city  to  recover  damages 
for  an  injury  to  her  leg,  caused  by 
stepping  through  a  hole  in  the  side- 
walk. It  appeared  that  the  sidewalk 
was  in  a  wet  and  slippery  condition. 
An  instruction  to  the  effect  that  if  the 
accident  was  partly  caused  by  the  wet 
and  slippery  condition  of  the  side- 
walk from  the  fall  of  rain,  snow,  or 
sleet,  without  the  fault  or  negligence 
of  the  defendant,  and  partly  from  the 
defective  sidewalk,  then  the  plaintiff 
could  not  recover,  was  held  properly 
refused.  The  court  said:  "The  first 
impression  on  reading  the  instruction 
is  that  it  is  erroneous;  for  it  lays 
down  a  principle  that  at  a  time  when, 
from  the  condition  of  the  sidewalks 
in  a  city  by  reason  of  a  recent  fall  of 
rain,  snow,  or  sleet,  one  most  requires 
a  good  and  safe  walk,  then  is  when  the 
liability  of  a  city  for  a  defect  in  the 
sidewalk  substantially  ceases;  for  it 
is  on  such  occasions  that  most  acci- 
dents happen.  ...  In  such  an  in- 
jury  as  the  one  in  this  case  there  must 
always  be  two  or  more  causes  contrib- 
uting to  the  injury,  without  any  care- 
lessness on  the  part  of  the  sufferer. 
There  is  in  this  case  the  defective 
sidewalk,  for  which  the  city  is  respon- 
sible; there  is,  perhaps  (at  least,  that 
possibility  is  involved  in  the  instruc- 
tion), the  slippery  condition  of  the 
sidewalk,  for  which  no  one  is  respon- 
sible ;  and  there  is  the  passing  over  it 
of  the  plaintiff,  for  which  she  alone 
is  responsible ;  unless,  indeed,  she  was 
compelled  by  causes  unknown,  operat- 
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ing  in  endless  succession  upon  each 
other,  to  walk  over  it.  Indeed,  she 
misrht  have  reached  her  destination 
by  walking  on  another  street.  But  in 
all  these  causes,  proximate  or  remote, 
real  or  fancied,  there  was  negligence 
in  but  one  party,  the  plaintiff  in  er- 
ror. Where  the  sufferer  is  in  no  fault, 
using  ordinary  care  and  diligence,  and 
is  injured  by  a  defect  in  a  public  side- 
walk, although  the  slippery  state 
thereof  may  have  combined  with  the 
defect  to  produce  the  accident,  we 
cannot  but  hold  that  the  city  that 
constructs  the  walk,  and  invites  people 
to  walk  upon  it,  and  then  permits  it 
to  remain  in  an  unsafe  and  dangerous 
condition,  is  liable.  So  holding,  the 
instruction  was  properly  refused.'' 

In  Chicago  v.  Chase  (1889)  33  111. 
App.  551,  the  facts  were  stated  by  the 
c.ourt  as  follows:  "Appellee  recov- 
ered a  judgment  in  this  case  against 
the  city  for  the  sum  of  |2,000  for  an 
injury  received  by  her,  by  her  foot  be- 
ing caught  in  a  hole  in  the  sidewalk, 
which  caused  her  to  fall  over  and 
break  her  leg.  ...  It  is  shown  that 
appellee  was  walking  along  the  side- 
walk on  the  north  side,  east  of  Oakley 
street,  in  the  nighttime.  That  snow 
covered  the  walk,  and  that  li  path  was 
trodden  wide  enough  for  one  person  to 
walk  on.  That  appellee,  in  walking 
along  said  trodden  path,  slipped,  and 
stepped  with  one  foot  one  side  of  said 
trodden  path;  that  her  foot  went 
through  a  hole  in  the  sidewalk,  which 
hole  was  hidden  from  view  by  the 
snow  which  covered  the  walk.  These 
facts  were  uncontradicted.  The  evi- 
dence tended  to  show  that  the  side- 
walk at  the  point  where  the  accident 
occurred  was  old  and  out  of  repair, 
and  for  a  period  of  from  a  month  to 
half  a  year  before  the  accident  there 
were  planks  missing  and  holes  and 
spaces  in  the  sidewalk,  caused  by 
planks  having  been  broken."  It  was 
held  that  the  city  was  charged  with 
notice  of  the  dangerous  condition  of 
the  sidewalk,  and  the  verdict  for  the 
plaintiff  was  affirmed. 

In  Richmond  v.  Marseilles  (1914) 
190  111.  App.  227,  it  appeared  that 
there  was  a  hole  or  broken  place  in  a 
sidewalk   and,   as   a   pedestrian   was 


stepping  over  it,  he  slipped  because 
the  walk  was  wet,  and  caught  his  toe 
in  the  hole  and  was  thrown  and  in- 
jured. He  brought  an  action  against 
the  city  to  recover  damages  for  his 
injuries,  alleging  that  the  walk  was 
unsafe  and  dangerous,  and  that  the 
defendant  knew  of  its  condition,  or 
in  the  exercise  of  ordinary  care  might 
have  known  of  it.  A  recovery  in  favor 
of  the  plaintiff  was  affirmed. 

In  Columbus  v.  Neise  (1901)  63 
Kan*  885,  65  Pac.  643,  an  action  was 
brought  against  a  city  to  recover  dam- 
ages for  an  injury  sustained  by  the 
plaintiff  by  reason  of  a  defective 
sidewalk.  The  petition  alleged  that 
the  principal  cause  of  the  injury  was 
an  opening  in  the  sidewalk.  It  was 
held  that  a  further  allegation  that  the 
sidewalk  became  more  dangerous  foe- 
cause  of  its  damp  and  slippery  con- 
dition at  the  time  the  accident  oc- 
curred did  not  relieve  the  city  from 
responsibility  for  negligently  leaving 
the  opening  in  the  walk,  it  appearing 
that  the  plaintiff  was  without  fault. 

In  Covington  v.  Billiter  (1907)  30 
Ky.  L.  Rep.  650,  99  S.  W.  318,  it  ap 
peared  that  the  plaintiff  broke  his  leg 
by  means  of  a  fall  caused  by  bis 
stepping  in  a  hole  in  a  pavement.  At 
the  time  of  the  accident  there  were 
snow  and  ice  on  the  pavement.  In  an 
action  against  the  ci^  to  recover  dam- 
ages for  the  injury,  an  instruotien  to 
the  effect  that  if  the  plaintiff  slipped 
on  any  ice  or  snow  and  fell  into  the 
hole,  and  was  thereby  thrown  and  in- 
jured, and  the  presence  of  the  tiole 
was  a  concurring  and  contributing 
cause  of  his  injury,  without  which  liis 
injury  would  not  have  been  sustained, 
the  jury  should  find  for  him,  was  held 
not  to  be  subject  to  any  substantial 
objection. 

In  Burrell  v.  Greenville  (1903)  133 
Mich.  235,  94  N.  W,  732,  4  Am.  Neg. 
Rep.  82,  it  appeared  that  the  plaintiff 
stepped  into  a  hole  in  a  sidewalk  and 
was  injured.  The  sidewalk  was  old, 
rotten,  and  had  several  holes  in  it. 
The  sidewalk  was  wet  and  slippery, 
because  of  which  the  plaintiff's  foot 
slipped  into  a  hole  when  she  stepped 
on  an  adjacent  plank.  In  an  ac^on 
against  the  city  to  recover  damages 
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for  the  injury,  the  defendant's  negli- 
gence being  conceded,  it  was  held  that 
the  plaintiff  was  not  guilty  of  contrib- 
utory negligence,  and  that  her  slip- 
ping was  not  the  proximate  cause  of 
the  accident. 

In  Waters  v.  Kansas  City  (1902)  94 
Mo.  App.  413,  68  S.  W.  866,  it  ap- 
peared thaw  the  plaintiff  stepped  in  a 
hole  in  a  t^ooden  crosswalk,  at  a  time 
^hen  the  defect  was  at  least  partially 
concealed  by  snow.  In  an  action 
against  the  city  to  recover  damages 
for  injuries  resulting  from  the  mis- 
step, an  instruction  assuming  that  the 
plaintiff  ''was  caused  to  slip  and  fall" 
by  the  snow  was  held  erroneous,  be- 
cause there  was  no  evidence  showing 
that  she  slipped  and  fell  by  reason  of 
the  enow  except  as  it  was  connected 
with  the  defect  in  the  walk. 

lb  West  V.  Eau  Claire  (1894)  89 
Wla  31^  61  N.  W.  818,  an  action  was 
brought  against  a  city  to  recover 
damages  for  injuries  sustained  by  the 
plaintiff  by  a  fall  on  a  sidewalk.  The 
evidence  on  the  part  of  the  plaintiff, 
as  stated  by  the  court,  ''tended  to 
prove  that  at  the  place  of  the  acci- 
dent was  a  ridge  of  snow  and  ice 
along  the  track  of  the  travel  on  the 
sidewalk,  caused  by  the  travel  over 
the  snow  which  had  been  allowed  to  re- 
main and  accumulate  there;  that  such 
ridge  was  uneven  and  slippery;  that 
beside  and  near  the  ridge  was  a  hole 
in  the  plank  of  the  sidewalk;  that  at 
the  time  of  the  accident  the  plaintiff's 
attention  was  momentarily  diverted; 
that  she  slipped,  her  foot  went 
through  the  hole,  and  was  held  there 
until  she  fell  in  such  a  way  as  to 
break  her  ankle;  and  that  this  hole 
had  been  there  from  the  previous  sum- 
mer." It  was  held  that  the  evidence 
was  sufficient  to  support  a  verdict  for 
the  plaintiff,  and  that  the  plaintiff  was 
not  guilty  of  contributory  negligence 
as  a  matter  of  law.  It  was  also  said : 
"Either  the  ridge  or  the  hole  might 
be  so  serious  a  defect  as  to  sustain 
plaintiff's  action.  Both  together,  or 
the  hole  alone,  might  be  sufficient 
cause  to  produce  plaintiff's  accident." 

In  Hampson  v.  Taylor  (1885)  15  It 
L  89,  23  Atl.  782,  an  action  was 
brought  against   a  town  to   recover 


damages  for  injuries  sustained  by  the 
plaintiff  by  slipping  and  falling  on  a 
walk.  It  appeared  that  at  the  place 
of  the  accident  there  was  a  gully 
nearly  a  foot  deep.  There  were  some 
cobblestones  left  exposed  in  the  gully, 
and  it  was  one  of  these  that  caused 
the  plaintiff  to  slip  and  fall.  The  en- 
tire walk  and  street  were  covered  with 
a  thin  film  of  ice.  The  trial  court  in- 
structed the  jury  as  follows:  "If  the 
sidewalk  where  the  accident  happened 
was  so  defective  as  to  render  the  town 
liable  in  case  an  accident  had  hap- 
pened by  reason  of  the  defect,  in  the 
absence  of  the  obstruction  caused  by 
the  ice,  and  this  accident  happened  by 
reason  of  such  defect  and  would  not 
have  happened  but  for  it,  then  the 
town  is  liable,  even  though  the  ice 
was  one  of  the  proximate  causes  of 
the  accident."  On  appeal  the  instruc- 
tion was  held  to  be  correct. 

In  Wertz  v.  Girardville  (1905)  30  Pa. 
Super.  Gt.  260,  it  appeared  that  the 
plaintiff  was  injured  by  slipping  and 
falling  on  a  walk  in  the  nighttime.  At 
the  place  of  the  accident  there  was  a 
hole  in  the  walk  caused  by  the  re- 
moval of  a  paving  stone  when  a  tele- 
phone pole  was  set.  The  plaintiff 
stepped  on  a  stone  near  the  pole,  when 
her  foot  slipped  and  went  into  the 
hole,  resulting  in  a  fracture  of  her 
ankle.  The  walk  was  covered  with 
snow  and  the  plaintiff  had  left  the 
beaten  track  and  was  about  to  go  on 
the  street  because  she  thought  it  was 
safer.  In  an  action  to  recover  dam- 
ages for  the  injury,  it  was  held  that 
the  questions  as  to  the  liability  of  the 
defendant  and  the  plaintiff's  negli- 
gence were  for  thi  jury,  and  a  judg- 
ment in  favor  of  the  plaintiff  was  af- 
firmed. 

In  Ziegler  v.  Spokane  (1901)  25 
Wash.  439,  65  Pac.  752,  the  facts  were 
stated  by  the  court  as  follows :  "The 
evidence  tended  to  show  that  the  side- 
walk upon  which  the  respondent  fell 
was  old  and  worn  out,  full  of  holes, 
caused  by  the  decay  of  the  materials 
of  which  it  was  constructed,  and  in  a 
generally  unsafe  condition  for  ordi- 
nary travel;  that  on  the  day  preceding 
the  accident  a  fall  of  snow  occurred, 
which,    owing    to    the    temperature. 
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was  wet  and  slushy ;  that  during  the 
night  it  froze  hard,  leaving  the  walk 
at  the  time  of  the  accident  in  a  very 
slippery  condition/'  It  was  held  that 
it  was  for  the  jury  to  determine 
whether  the  mere  slipperiness  or  the 
defective  condition  of  the  walk  was 
the  proximate  cause  of  the  accident, 
and  it  was  not  error  on  the  part  of  the 
trial  court  to  submit  the  question  of 
the  city's  liability  to  them. 

I».  Defect  consisting  of  incline. 

It  is  hardly  reasonable  to  suppose 
that  municipalities  would  be  liable  for 
every  injury  resulting  from  the  slip- 
pery condition  of  inclined  walks,  in- 
asmuch as  their  liability  does  not  ex- 
tend to  injuries  resulting  from  icy 
condition  of  walks  alone,  as  herein- 
before stated;  and  in  nearly  all  mu- 
nicipalities there  are,  of  necessity, 
walks  built  at  an  incline.  See  infra, 
III.  But  where  the  incline  is  built 
at  a  greater  angle  than  the  necessities 
of  the  case  require,  or  where,  in  addi- 
tion to  the  grade  made  necessary  by 
the  grade  of  the  adjoining  street,  there 
is  an  added  unreasonable  side  slope, 
or  where  the  walk  is  constructed  of 
materials  which  are  peculiarly  subject 
to  slipperiness  under  conditions 
which  are  likely  at  times  to  prevail, 
then  the  incline  may  become  a  defect, 
which,  concurring  with  a  slippery  con- 
dition of  the  walk  to  cause  an  injury, 
will  make  the  municipality  liable 
therefor.  Laughammer  v.  Manchester 
(1896)  99  Iowa,  295,  68  N.  W.  688; 
Ford  V.  Des  Moines  (1898)  106  Iowa, 
94,  75  N.  W.  630,  4  Am.  Neg.  Rep. 
879;  Shumway  v.  Burlington  (1899) 
108  Iowa,  424,  79  N.  W.  123;  Hodges 
V.  Waterloo  (1899)  109  Iowa,  444,  80 
N.  W.  523;  Circleville  v.  Sohn  (1900) 
20  Ohio  C.  C.  368,  11  Ohio  C.  Dec.  193; 
Smith  V.  Yankton  (1909)  23  S.  D.  352, 
121  N.  W.  848;  Perkins  v.  Fond  du 
Lac  (1874)  34  Wis.  435. 

Thus,  in  Langhammer  v.  Manchester 
(Iowa)  supra,  an  action  was  brought 
to  recover  damages  resulting  from  an 
injury  to  the  plaintiff,  caused  by  a 
fall  on  a  stone  step  leading  from  a 
sidewalk  to  a  walk  crossing  a  street  in 
the  defendant  city.    The  following  in- 


struction was  given:  ''You  are  in- 
structed that  if  you  find  that  the  in- 
jury sustained  by  the  plaintiff  was 
produced  by  two  causes,-  namely,  the 
slant  of  the  step  in  question,  and  a 
coating  of  ice  thereon,  the  result  of 
the  storm  of  the  night  before,  the  lat- 
ter being  a  cause  for  which  no  one 
was  responsible,  the  plaintiff  cannot 
recover,  unless  she  has  shown  b/  a 
preponderance  of  the  credible  testi- 
mony that  the  slant  of  the  step  was 
the  real  cause  of  the  injury,  and  but 
for  which  it  would  not  have  happened; 
neither  can  a  recovery  be  had  if  it  is 
equally  as  probable  that  the  injury 
came  from  the  one  cause  as  from  the 
other."  The  instruction  was  held 
to  be  correct,  and  to  follow  in  effect 
the  rule  in  New  York,  which  was  stat- 
ed as  follows:  "When  two  causes 
combine  to  produce  an  injury  to  a 
traveler  upon  a  highway,  both  of 
which  are  in  their  nature  proximate, 
the  one  being  a  culpable  defect  in  the 
highway,  and  the  other  some  occur- 
rence for  which  neither  party  is  re- 
sponsible, the  municipality  is  liable, 
provided  that  the  injury  would  not 
have  been  sustained  but  for  such  de- 
fect." 

In  Ford  v.  Des  Moines  (1898)  106 
Iowa,  94,  76  N.  W.  630,  4  Am.  Neg. 
Rep.  379,  it  appeared  that  by  the  au- 
thority of  a  municipality  a  temporary 
sidewalk  40  feet  long  was  constructed. 
The  slope  was  about  5  feet,  and  the 
planks  constituting  the  walk  were 
placed  lengthwise,  but  no  cleats  were 
fastened  on  them,  nor  were  hand  rails 
placed  at  the  sides.  In  attempting  to 
pass  down  the  walk  the  plaintiff 
slipped  and  fell,  sustaining  injuries. 
The  evidence  tended  to  show  that  the 
walk  was  made  slippery  by  a  snow 
which  had  fallen  shortly  before  the 
accident.  In  an  action  against  the 
municipality  to  recover  damages  for 
the  injuries,  it  was  held  that  whether 
the  defendant  was  negligent  in  con- 
structing the  walk  and  whether  it 
should  have  provided  against  the  con- 
tingency of  the  walk  becoming  slip- 
pery by  the  fall  of  snow  were  ques- 
tions for  the  jury,  the  rule  that  a 
municipality  is  not  liable  for  injuries 
caused  by  fresh  snow  or  ice  on  a  prop- 
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eriy  constructed  walk  not  being  ap- 
plicable. 

In  Shumway  v.  Burlington  (1899) 
108  Iowa,  424,  79  N.  W.  123,  an  action 
was  brought  against  a  city  to  recover 
damages  for  personal  injuries  sus- 
tained by  the  plaintiff  by  reason  of  a 
fall  on  one  of  the  defendant's  side- 
walks. It  appeared  that  water  ac- 
cumulated on  premises  adjacent  to  the 
place  of  the  accident,  and  was  dis- 
charged through  a  hole  in  a  fence 
over  the  walk.  This  condition  had 
existed  for  several  years.  The  walk 
was  made  of  planks  laid  crosswise, 
and  sloped  towards  the  center  of  the 
street,  the  side  next  to  the  fence  being 
10  inches  higher  than  the  other.  The 
evidence  tended  to  show  that  there 
was  ice  on  the  walk  at  the  time  of  the 
accident.  An  ordinance  providing 
that  no  person  should  lay  a  sidewalk 
unless  it  conformed  to  the  established 
grade  of  the  street,  and  that  '*the 
outer  edge  of  the  walk  so  laid  shall 
not  be  more  than  6  inches  above  the 
top  of  the  curbstone,  and  shall  have  a 
descent  from  the  line  of  the  lot  towards 
the  street  of  3  inches,  without  obtain- 
ing permission  from  the  city  council," 
was  offered  in  evidence  and  rejected 
on  motion  by  the  trial  court,  and  a 
verdict  for  the  defendant  was  .direct- 
ed. Both  rulings  were  held  erroneous. 
The  court  said :  "The  effect  of  a  freez- 
ing temperature  upon  water  flowing 
onto  a  sidewalk,  and  the  dangers  to 
be  apprehended  from  ice  on  a  sloping 
walk,  were,  it  must  be  presumed, 
known  to  the  defendant.  Whether, 
under  all  the  circumstances  disclosed 
by  the  evidence,  it  was  negligent  in 
not  anticipating  the  dangerous  condi- 
tion of  the  walk,  and  providing  against 
it,  was  a  question  for  the  determina- 
tion of  the  jury.  .  .  .  We  are  of 
the  opinion  that,  if  the  ordinance  re- 
jected had  been  received  in  evidence, 
the  jury  would  have  been  authorized 
to  find  for  the  plaintiff." 

In  Hodges  v.  Waterloo  (1899)  109 
Iowa,  444,  80  N.  W.  523,  it  appeared 
that  the  specifications  adopted  by  a 
city  for  grading,  paving,  and  curb- 
ing provided  that  "the  approaches  con- 
necting the  streets  or  avenues  and  al- 
leys shall  be  graded  as  directed  by  the 


engineer."  At  one  of  the  alley  cross- 
ings in  the  city  the  walk  was  14  feet 
wide,  and  from  the  buildings  towards 
the  curb,  for  a  distance  of  9  feet,  the 
fall  was  23  inches.  From  that  point 
to  the  curb,  a  distance  of  about  5  feet, 
the  descent  was  li  inches.  The 
plaintiff  at  a  time  when  the  walk  was 
covered  with  snow  and  ice  slipped  and 
fell  on  the  outer  incline  of  the  walk, 
she  having  moved  aside  to  permit 
other  pedestrians  to  pass.  She 
brought  an  action  against  the  city^to 
recover  damages  for  injuries  sus- 
tained by  her  fall,  alleging  negligence 
on  the'  part  of  the  defendant  in  con- 
structing the  walk  with  an  abrupt  de- 
clivity in  its  surface.  It  was  held 
that  there  was  no  evidence  that  the 
walk  was  constructed  in  pursuance  of 
a  plan  adopted  by  the  city  and  pre- 
pared by  a  competent  engineer,  so  as 
to  relieve  the  city  from  liability,  and 
that  the  case  should  have  gone  to  the 
jury. 

In  Perkins  v.  Fond  du  Lac  (1874) 
34  Wis.  435,  an  action  was  brought  to 
recover  damages  for  injuries  sus- 
tained by  the  plaintiff  by  reason  of 
slipping  and  falling  on  an  approach  to 
a  bridge.  It  appeared  that  the  ap- 
proach was  constructed  of  planks  run- 
ning parallel  with  the  street,  and  had 
a  slope  of  about  two  feet  and  a  half 
in  twenty.  Strips  of  wood  about  an 
inch  square  were  nailed  crosswise  on 
the  planks  a  foot  apart.  At  the  time 
of  the  accident  the  whole  surface  of 
the  walk  was  covered  with  packed 
snow  and  ice,  and  was  very  smooth 
and  slippery.  It  was  dark  at  the  time 
and  th^  plaintiff  fell  while  descending 
the  slope,  having  just  shortly  before 
come  from  the  other  side  of  the  street. 
The  plaintiff,  was  aware  that  the  ap- 
proach sloped.  The  walk  of  which  the 
approach  was  a  part  was  one  of  the 
principal  ones  of  the  city.  The  ap- 
proach on  the  other  side  of  the  street 
was  more  nearly  level.  It  was  held 
that  the  questions  as  to  negligence  of 
the  city  in  constructing  the  walk  in. 
a  faulty  and  unsafe  manner,  which 
unnecessarily  increased  the  dangers 
and  perils  to  persons  passing  over 
when  it  was  covered  with  ice,  and  the 
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contributory  negligence  of  the  plain- 
tiff, were  for  the  jury. 

In  Smith  v.  Yankton  (1909)  28  S. 
D.  862,  121  N.  W.  848,  an  action  was 
instituted  against  a  city  to  recover 
damages  for  injuries  sustained  by  the 
plaintiff  in  slipping  and  falling  on  a 
crosswalk.  It  appeared  that  the  acci- 
dent happened  on  a  wooden  approach 
to  a  stone  crosswalk  at  a  time  when 
all  the  sidewalks  were  covered  with 
smooth,  slippery  ice.  There  were  no 
cleats  or  boards  nailed  across  the 
approach.  The  plaintiff  knew  that  the 
approach  was  slippery,  but  it  did  not 
appear  that  there  was  a  safer  route 
reasonably  convenient.  It  was  held 
that  an  instruction  that  the  munici- 
pality would  be  liable  if  the  slippery 
condition  of  the  slope  was  one  whi(^h 
should  have  been  anticipated  by  the 
city,  and  that  if  the  jury  found  the 
condition  one  that  should  have  been 
anticipated,  and  this  condition,  taken 
in  connection  witii  the  manner  in 
which  the  walk  was  constructed, 
showed  a  negligence  on  the  part  of 
the  city  in  constructing  the  approach, 
the  municipality  would  be  liable,  was 
held  correct.  As  to  a  contention  of 
the  defendant  that  if  there  was  a  de- 
fect in  the  approach,  it  was  in  the 
judgment  of  the  members  of  the  city 
council  in  adopting  the  plans  for 
walks  and  grades,  and  that,  therefore, 
it  could  not  be  held  liable,  it  was  noted 
that  there  was  nothing  in  the  evi- 
dence tending  to  show  that  any  gen- 
eral plan  for  the  grading  of  the  streets 
and  the  construction  of  the  walks  had 
been  adopted  by  the  corporation  and 
that  the  approach  was  constructed  in 
accordance  with  such  plan.  .It  was 
also  held  that  the  question  as  to  the 
contributory  negligence  of  the  plain- 
tiff was  one  for  the  jury.  A  judgment 
in  favor  of  the  plaintiff  was  affirmed. 

In  Circleville  v.  Sohn  (1900)  20  Ohio 
C.  C.  368,  11  Ohio  C.  Dec.  198,  an  ac- 
tion was  brought  against  a  city  to  re- 
cover damages  for  an  injury  which 
the  plaintiff  claimed  to  have  received 
from  a  fall  at  an  alley  crossing,  and 
resulting  from  the  negligent  and  de- 
fective construction  of  the  crossing, 
together  with  ice  and  snow  that  had 
accumulated  thereon  and  made  it  slip- 


pery. In  the  trial  eourfc  the  following 
instruction  was  given:  *1f  the  all^ 
crossing  in  question  was  neirligently 
constructed  by  giving  it  too  ahra^ 
and  steep  a  slope  or  grade,  or  if  the 
alley  crossing  became  defective  in  the 
respects  charged,  and  the  city  neg- 
ligently, that  is,  after  reasonable  no- 
tice, failed  to  remedy  such  defect,  and 
those  matters,  or  any  of  them,  in  con- 
nection with  the  slippery  condition  of 
the  surface  of  the  alley  crossing,  were 
the  cause  of  the  plaintiff's  slipping 
and  falling,  and  if  she  wouldn't  have 
fallen  had  said  alley  crossing  been 
carefully  constructed,  or  kept  in  re^ 
pair  after  construction,  then  her  acci- 
dent was  chargeable  to  the  neg^tigence 
of  the  city,  unless  she  was  at  fault 
herself."  It  was  held  that  the  instrac- 
tion  should  have  been  qualified  as 
follows:  "If  the  jury  also  find  that 
such  accumulation  of  snow  and  ice 
might  reasonably  have  been  antici- 
pated as  the  natural  and  probable  re- 
sult of  such  defective  construction  and 
lack  of  repair." 

c.  Oiher  defects. 

In  Bloom  v.  Toledo  (1903)  25  Ckm 
G.  C.  236,  the  plaintiff  brought  an  ac- 
tion against  a  city  to  recover  damages 
for  iQJuries  received  from  slipping 
and  falling  on  an  icy  spot  in  a  walk. 
It  appeared  that  the  icy  spot  was  in  a 
depression  wherein  water  would  ac- 
cumulate, and,  in  cold  weather,  freeze. 
The  depression  was  caused  by  one  end 
of  a  stone  having  sunk  lower  thao 
the  rest  of  the  walk.  The  ice  in  the 
depression  at  the  time  of  the  accident 
had  existed  for  some  time.  The  direc 
tion  of  a  verdict  for  the  defendant  was 
held  to  be  erroneous,  as  it  was  a  ques- 
tion for  the  jury  whether  the  defect  in 
the  walk  was  dangerous. 

In  Kauffman  v.  HarrisburK  (1S(^) 
204  Pa.  26,  63  Atl.  521,  it  appeared 
that  plaintiff's  wife  slipped  and  fell  on 
some  ice  on  a  walk.  The  ice  was 
formed  from  some  water  which  had  ac- 
cumulated in  a  depression  in  the  walk 
and  had  existed  for  a  conaiderahle 
time,  and  at  the  time  of  the  aceldcnt 
was  covered  with  a  slight  fall  of  snow. 
A  telephone  pole  stood  in  the  depires- 
sion.    In  the  action  against  the  city  te 
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recover  damages  for  the  injury,  there 
wa9  evidence  that  **the  plaintiff's  wife 
fell  just  as  she  was  starting  around 
the  outside  of  this  pole/'  The  plain- 
tiff testified  that  '*the  pole  stood  in  the 
sidewalk;  with  a  space  between  it  and 
the  ccrrb  on  the  one  side,  and  a  space 
between  it  and  the  fence  on  the  other; 
that  the  depression  in  the  sidewalk  be- 
gan a  foot  or  10  inches  from  the  out- 
side of  the  pole,  and  extended  to  and 
arovnd  the  pole,  and  from  the  pole  to 
the  fence;  and  that  his  wife  attempted 
t6  pass  around  the  pole  on  the  lower 
side,  and  slipped  in  the  depression  in 
the  ^dewalk  between  the  pole  and  the' 
gttttei;."  It  was  held  that  the  case  was 
one  for  the  jury,  and  a  judgment  for 
the  plaintiff  was  affirmed. 

In  Dracass  v.  Chicago  (1915)  193 
HI.  Aml  75,  it  was  said  in  an  abstract 
dedskm:  ''A  city  is  charged  with 
knowledlge  of  the  condition  of  a  side- 
walk In  which,  for  a  length  of  time,  a 
depres^n  has  existed,  and  in  which 
ice  and  snow  have  been  allowed  to 
accumulate.  .  .  .  Where  an  injury 
i&  caused  by  slipping  on  ice  which  has 
accumulated  in  a  depression  in  the 
sidewalk,  and  had  been  covered  that 
morning  by  a  fall  of  snow,  the  proxi- 
mate causes  of  the  injury  were  the 
depression  and  the  ice,  and  the  city 
cannot  relieve  itself  from  liability  on 
the  ground  that  it  did  not  know  and 
could  not  have  known  of  the  presence 
of  the  snow." 

In  Gillrie  v.  Lockport  (1890)  122 
N.  Y.  403,  25  N.  E.  357,  it  appeared 
that  the  plaintiff,  because  of  stepping 
on  a  mound  of  ice,  slipped  and  fell, 
breaking  her  arm.  The  surrounding 
sidewalk  was  free  from  ice,  and  the 
mound  of  ice  was  due  to  the  fact  that 
a  gutter,  channeled  in  the  sidewalk 
to  carry  away  water  drained  into  it 
from  an  adjacent  building,  had  be- 
come somewhat  clogged  because  of 
the  breaking  of  one  of  the  gutter 
stones,  so  that  the  water  was  thrown 
on  the  walk,  where  it  froze.  The  drain 
pipe  also  discharged  some  of  its  water 
on  the  pavement  because  it  had  be- 
come disjointed.  In  an  action  against 
the  city  to  recover  damages  for  the 
injuries,  it  was  held  that  a  finding  by 
3  A.L.R.— 72. 


the  jury  that  the  defendant  was  negli- 
gent was  proper. 

In  Bucher  v.  Sunbury  (1906)  216 
Pa.  89,  64  Atl.  906,  an  action  was 
brought  against  a  borough  to  recover 
damages  for  injuries  sustained  by  the 
plaintiff  by  reason  of  a  fall  on  a  slip- 
pery sidewalk.  The  evidence  tended 
to  show  that  at  the  place  of  the  acci- 
dent there  were  irregular  and  rough 
places  which  had  become  filled  with 
ice  and  snow  to  such  an  extent  as  to 
make  the  pavement  unsafe,  and  that 
the  borough  had  permitted  this  condi- 
tion to  continue  for  several  weeks. 
The  evidence  showed  that  the  walk 
was  in  general  use  on  the  day  of  the 
accident.  It  also*  appeared  that  there 
was  a  storm  shortly  before  the  acci- 
dent, which  aggravated  the  existing 
conditions.  The  liability  of  the  de- 
fendant was  held  to  be  a  question 
for  the  jury,  as  was  the  question 
whether  the  dangers  were  so  obvious 
as  to  cause  a  prudent  man  to  avoid 
them;  and  a  judgment  for  the  plain- 
tiff was  affirmed. 

In  Hill  V.  Fond  du  Lac  (1882)  56 
Wifi.  242,  14  N.  W.  25,  an  action  was 
brought  against  a  city  to  recover  dam- 
ages for  injuries  to  the  plaintiff,  suf- 
fered by  reason  of  her  falling  on  a 
slippery  walk  at  a  place  where  there 
was  a  sudden  declivity.  A  judgment 
for  the  plaintiff  was  affirmed.  The 
court  said:  ''The  question  was  not 
whether  the  mere  sudden  declivity  in 
the  sidewalk,  in  the  absence  of  any 
storm  or  freezing,  would  have  been 
dangerous,  nor  whether  the  mere 
storm  and  freezing  weather,  in  the 
absence  of  the  walk  in  question,  and 
with  a  walk  differently  constructed, 
would  have  caused  danger,  but  wheth- 
er that  walk,  so  constructed,  with  such 
ice  and  snow  as  would  ordinarily  ac- 
cumulate upon  it  during  such  severe 
storms  and  freezing  weather  as  ordi- 
narily occurred  at  that  season  of  the 
year,  at  the  place  of  the  injury,  would 
be  unsafe  for  travelers  upon  it.  If  in 
that  condition  and  under  such  circum- 
stances it  was  unsafe,  then  it  was 
defective.  It  was  clearly  the  province 
of  the  jury  to  determine  that  ques- 
tion.'' 

In    Smith    v.    Tacoma     (1908)     51 
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WariL  101,  21  L.R.A.(N.S.)  1018,  98 
Pac.  91,  an  action  was  brought  against 
a  city  to  recover  damages  for  injuries 
received  by  the  plaintiff  by  slipping 
and  falling  on  the  iron  cover  of  a  coal 
hole  placed  in  the  sidewalk.  It  ap- 
peared that  the  cover  was  very  smooth 
and  slippery,  which  condition  had  ex* 
isted  for  several  years,  and  that  a 
number  of  persons  had  slipped  and 
fallen  there  at  different  times.  At  the 
time  of  the  accident  the  dangerous 
condition  of  the  cover  was  aggravated 
because  of  its  being  wet  with  rain. 
It  was  held  that  the  negligence  of  the 
defendant  was  for  the  jury,  its  liabil- 
ity not  being  affected  by  the  fact  that 
the  cover  was  wet,  and  a  judgment  for 
the  plaintiff  was  affirmed. 

In  Conklin  v.  Elmira  (1896)  11  App. 
Div.  402,  42  N.  Y.  Supp.  518,  it  ap- 
peared that  the  plaintiff,  when  she 
stepped  on  the  top  of  an  icy  ridge  in  a 
sidewalk,  slipped  into  a  depression  by 
the  side  of  the  ridge,  causing  her  to 
fall  and  break  her  arm.  The  icy  ridge 
was  formed  over  the  bricks  of  the 
walk,  which  had  been  upheaved  by  the 
roots  of  a  tree.  The  ice  had  formed 
of  melted  and  trodden  snow,  and  was 
concealed  by  a  thin  layer  of  freshly 
fallen  snow.  In  an  action  against  the 
city  to  recover  damages  for  the  in- 
jury, it  was  held  that  the  case  was 
one  for  the  jury,  and  a  verdict  for  the 
plaintiff  was  affirmed.  The  court  said : 
''The  inequality  in  the  walks  made  the 
ice  the  more  dangerous, — a  danger 
which  was  increased  by  the  thin  layer 
of  freshly  fallen  snow  which  con- 
cealed it.  It  is  not  a  case  of  uncer- 
tainty between  two  proximate  causes, 
for  one  of  which  the  city  would  be 
liable  and  not  liable  for- the  other;  but 
it  is  a  case  where  three  causes  concur, 
namely,  the  bad  sidewalk,  the  snow, 
and  the  ice;  and,  as  we  should  hold 
after  verdict,  without  the  bad  walk 
the  injury  would  not  have  happened. 
It  is  plain  that  each  cause  made  the 
other  worse.  The  real  proximate 
cause,  however,  was  the  bad  sidewalk, 
which,  as  should  have  been  foreseen, 
had  become  more  dangerous  by  its 
covering  of  ice,  and  still  more  dan- 
gerous by  the  light  snow  hiding  the 
ice.     It  is  unlike  Taylor  v,  Yonkers 


(1887)  105  N.  Y.  202,  59  Anu  Rep.  492, 
11  N.  E.  642,  in  that  here  the  condition 
of  the  permanent  walk  was  the  proxi- 
mate cause,  or  one  of  the  concurring 
proximate  causes.  We  think  the  case 
was  one  for  the  jury." 

In  Heether  v.  Huntsville  (1906)  121 
Mo.  App.  495,  97  S.  W.  239,  it  appeared 
that  the  plaintiff  slipped  and  fell  on  a 
crosswalk  covered  with  snow  and  ice. 
The  walk  was  made  of  vitrified  brick, 
was  3  feet  wide  and  from  li  to  3 
inches  higher  in  the  center  than  at 
either  edge.  It  was  of  a  dangerous 
construction  when  covered  with  snow 
or  ice.  The  snow  and  ice  on  the  walk 
at  the  time  of  the  accident  had  become 
uneven  by  reason  of  pedestrians  walk- 
ing over  it.  In  an  action  against  the 
city  to  recover  damages  for  the  in- 
juries resulting  from  the  fall,  a  re- 
covery for  the  plaintiff  was  held  prop- 
er. It  was  also  held  that  the  fact  that 
the  plaintiff  did  not  use  rubber  over- 
shoes did  not  show  a  lack  of  due  care 
on  her  part,  as  a  matter  of  law,  that 
being  a  question  for  the  jury. 

A  ridge  or  ball  of  ice  on  the  side- 
walk, caused  by  the  overflow  or  leak 
from  a  down  spout  projecting  from  an 
adjoining  building,  concealed  by  a 
covering  of  snow,  was  held  in  Abbott 
V.  Springfield  (1919)  —  Mo.  App.  — , 
210  S.  W.  443,  to  constitute  a  condition 
rendering  the  municipality,  which 
knew,  or  in  the  exercise  of  care  ought 
to  have  known,  of  it,  liable  for  an 
injury  to  a  pedestrian  proximately 
resulting  therefrom. 

A  condition  for  which  the  munici- 
pality was  responsible  was  held  in 
Schmidt  v.  Newport  (1919)  184  Ky. 
842,  212  S.  W.  113,  to  be  presented  by 
a  declaration  which  alleged  that  the 
city  had  permitted  an  amusement  com- 
pany to  take  up  a  part  of  the  concrete 
pavement  in  front  of  its  entrance,  and 
replace  the  same  with  tiling,  having 
a  slippery,  smooth,  glazed,  and  glossy 
surface  which  rendered  the  sidewalk 
unreasonably  unsafe  and  dangerous 
for  public  travel  by  pede3trians,  es- 
pecially during  and  immediately  after 
it  had  rained,  or  while  the  tiling  side- 
walk was  wet.  It  was  so  held,  not- 
withstanding the  declared  rule  that  a 
municipality   is   not   responsible   for 
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injury  to  one  falling  upon  a  pavement 
unless  the  pavement  was  inherently 
dangerous,  or  was  constructed  and 
maintained  according  to  a  plan  which 
was  not  reasonably  safe,  and  which 
reasonably  prudent  persons  would  not 
have  adopted  or  maintained. 

In  McDonnell  v.  Philadelphia 
(1891)  12  Pa.  Co.  Ct.  672,  it  is  said  in 
the  headnote :  ''In  an  action  for  dam* 
ages  caused  by  slipping  on  a  sidewalk, 
it  appeared  that  the  sidewalk  had  been 
in  a  bad  condition  for  a  long  time, 
was  uneven  and  some  of  the  bricks 
sunken,  that  water,  flowing  from  un- 
der a  fence  on  the  inside,  formed  a 
pool  extending  from  the  middle  of  the 
sidewalk  to  the  curb  and  rendered  all 
of  the  bjicks  slippery.  Held,  that  a 
woman,  who  had  never  been  along  the 
street,  and  was  using  care,  and  who 
fell  and  was  injured,  could  recover." 

In  Holbert  v.  Philadelphia  (1908) 
221  Pa.  266,  20  L.R.A.(N.S.)  201,  70 
Atl.  746,  the  following  rule  was  laid 
down :  'It  is  the  duty  of  a  municipal- 
ity to  keep  its  streets,  including  its 
sidewalks,  in  a  reasonably  safe  condi- 
tion so  that  pedestrians  using  the  side- 
walks and  exercising  care  may  do  so 
with  safety.  A  sidewalk  may  be  made 
defective  or  dangerous  by  the  accumu- 
lation of  ice  or  snow,  as  well  as  in 
other  ways  and  by  other  means.  The 
municipality,  however,  is  not  respon- 
sible unless  the  defective  condition  of 
the  walk  is  attributable  to  its  negli- 
gence. That  is  the  general  rule,  and 
one  which  applies  as  well  where  the 
sidewalk  is  defective  by  reason  of  the 
slippery  condition  of  the  ice  thereon  as 
well  as  by  reason  of  excavations  or 
other  obstructions  in  the  walk."  The 
question  involved  in  that  case  w-as  as 
to  the  liability  of  a  municipality  for 
an  injury  caused  by  the  icy  condition 
of  an  underground  walk,  resulting 
from  the  fact  that  water  was  negli- 
gently allowed  to  enter. 

JII.  Limiiatiofis  of  rule, 

A  number  of  cases  support  the  rule 
that  where  the  defect  in  a  sidewalk  is 
so  slight,  as  to  be  harmless  in  itself, 
the  fact  that  it  concurs  with  a  slip- 
pery condition  of  the  walk  to  produce 
an  accident  does  not  make  the  munici- 


pality liable  for  any  resulting  injuries. 
Jenkins  v.  Wilmington  (1915)  5  Boyce 
(Del.)  471,  94  Atl.  768;  Free  v.  Dis- 
trict of  Columbia  (1898)  21  D.  C.  608; 
Safford  v.  Green  Island  (1895)  74 
Hun,  306,  26  N.  Y.  Supp.  669;  Hamil- 
ton V.  Buffalo  (1902)  173  N.  Y.  72,  65 
N.  E.  944,  13  Am.  Neg.  Rep.  173,  re- 
versing (1900)  55  App.  Div.  423,  66 
N.  Y.  Supp.  990;  Beaton  v.  Milwaukee 
(1897)  97  Wis.  416,  73  N.  W.  53; 
Koepke  v.  Milwaukee  (1901)  112  Wis. 
475,  88  N.  W.  238. 

Thus,  in  Free  v.  District  of  Colum- 
bia (1893)  21  D.  C.  608,  it  appeared 
that  a  defect  in  a  sidewalk  was  harm- 
less in  itself,  and  only  became  dan- 
gerous in  combination  with  snow  and 
ice,  of  which  fact  the  authorities  had 
no  notice.  An  instruction  that  the 
municipality  would  be  liable  for  in- 
juries to  a  pedestrian  simply  because 
it  had  notice  of  the  pre-existing  defect 
in  the  sidewalk  was  held  to  be  erro- 
neous. 

In  Beaton  v.  Milwaukee  (1897)  97 
Wis.  416,  73  N.  W.  53,  an  action  was 
brought  against  a  city  to  recover  dam- 
ageis  for  injuries  sustained  by  the 
plaintiff  because  of  a  fall  on  a  walk. 
The  complaint  contained  the  following 
allegations:  "Plaintiff  fell  and  was 
greatly  injured  by  reason  of  the  in- 
sufficiency and  want  of  repair  of  said 
sidewalk;  that  said  sidewalk  was  then 
and  there  insufficient,  in  this:  that 
the  same  consisted  of  three  boards  or 
plank,  8  inches  in  width,  laid  upon  the 
pavements  of  said  street,  and  so  nar- 
row that  two  persons  could  not  pass 
thereon,  and  was  then  unsafe  and  dan- 
gerous; and  as  the  plaintiff,  in  the 
exercise  of  due  and  ordinary  care,  was 
walking  thereon,  and  while  passing  or 
attempting  to  pass  a  lady,  who  was  also 
on  said  walk,  said  walk  and  pavement 
at  the  time  being  in  an  icy  and  slip- 
pery condition,  was  caused  to  slip  and 
fall."  It  was  held  that  the  complaint 
did  not  state  a  cause  of  action.  The 
court  said:  "While  the  sidewalk  de- 
scribed by  the  complaint  is  not  an 
ideal  sidewalk,  it  cannot  be  said  to  be 
a  dangerous  one.  Its  condition  did 
not  make  an  accident  imminent  to  a 
person  walking  upon  it.  Even  one 
board  laid  upon  a  smooth  pavement 
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may  very  well  be  tolerated  doring:  tem- 
porary repairs  of  a  sidewalk.  The 
city  was  not  responsible  for  the  slip- 
pery condition  of  the  street  unless 
some  defective  condition  of  the  street 
concurred  with  it  to  produce  the  acci- 
dent/' 

In  Jenkins  v.  Wilmin^rton  (1915)  5 
Boyce  (Del.)  471,  94  Atl.  768,  it  apr 
peared  that  there  was  a  defect  in  a 
street  crossing,  consisting  of  a  de- 
pression abo]it  1  inch  deep  and  "some- 
what larger  than  an  ordinary  writing 
tablet."  Some  water  which  had  ac- 
cumulated in  the  depression  became 
frozen  and  was  partially  concealed  by 
snow.  A  pedestrian  was  injured  by 
slipping  and  falling  on  the  ice,  and 
brought  an  action  against  the  city  to 
recover  damages.  It  was  held  that  the 
depression  was  not  sufficiently  dan- 
gerous to  charge  the  defendant  with 
negligence  for  allowing  it  to  remain 
under  ordinary  circumstances,  and 
that,  if  the  defect  became  dangerous 
because  of  the  presence  of  ice,  the  de- 
fendant could  not  be  held  liable  in 
the  absence  of  actual  or  constructive 
notice  of  its  dangerous  character. 

In  Hamilton  v.  Buffalo  (1902)  173 
N.  Y.  72,  65  N.  E.  944,  reversing 
(1900)  55  App.  Div.  423,  66  N.  Y. 
Supp.  990,  it  appeared  that  the  plain- 
tiff was  injured  by  falling  on  a  cross- 
walk. The  fall  was  caused  by  his  foot 
slipping  in  a  hole  in  the  walk,  when 
the  latter  was  in  a  slippery  condition. 
The  hole  was  wedge-shaped,  and  was 
about  84  inches  long,  12  inches  wide, 
and  4  inches  deep,  with  rounded  edges, 
and  was  formed  by  the  wheels  of  heav- 
ily laden  trucks.  In  an  action  against 
the  city  to  recover  damages  for  the 
injuries,  it  was  held  that  the  defect 
was  too  slight  to  charge  the  city  with 
responsibility  for  the  accident. 

In  Koepke  v.  Milwaukee  (1901)  112 
Wis.  475,  88  N.  W.  238,  it  appeared 
that  the  plaintiff  was  injured  by  a  fall 
on  a  walk  covered  with  ice  and  snow. 
At  the  place  of  the  accident  there  was 
a  depression,  the  decline  of  which  was 
3  of  an  inch  to  the  foot  one  way,  with 
a  lateral  pitch  of  i  of  an  inch  to  the 
foot.  The  ice  and  snow  were  an  ordi- 
nary  accumulation   and   were   some- 


what rough  and  lumpy.  It  was  held 
that  the  depression  in  the  walk  was 
not  an  actionable  defect,  and  that  the 
trial  court  would  have  been  justified 
in  taking  the  case  from  the  jury. 

In  Safford  v.  Green  Island  (1898)  74 
Hun,  306,  26  N.  Y.  Supp.  669,  an  ac- 
tion was  brought  against  a  village  to 
recover  damages  for  injuries  sus- 
tained by  the  plaintiff  by  a  fall  on  an 
icy  sidewalk.  The  facts  were  stated 
by  the  court  as  follows:  "It  appears 
in  this  case  that  a  ridge  had  been 
formed  across  the  sidewalk  by  exca- 
vating to  put  in  a  water  pipe,  and  the 
earth  afterwards  filled  in  had  not  been 
sufficiently  packed  down,  but  formed  a 
ridge  from  4  to  6  inches  in  height. 
This  ridge  was  covered  with  ice,  and, 
in  the  language  of  the  plaintiff's 
daughter,  'so  that  the  ridge  waa  slip- 
pery, glary,  glassy.  It  was*clear  ice, 
glassy  ice;  shiny,  like  the  surface  of 
glass,  and  very  slippery.'  The  ther- 
mometer had  been  below  zero  for  some 
days  prior  to  the  accident  in  question, 
and  the  streets  of  the  village  were 
generally  slippery."  The  grant  of  a 
nonsuit  was  held  proper.  The  court 
said:  ''It  is  impossible  to  determine 
from  the  evidence  whether  the  plain- 
tiff would  or  would  not  have  fallen, 
except  for  the  ridge  upon  the  side- 
walk. The  jury  could  have  merely 
guessed  whether  it  was  the  ridge  or 
the  ice,  or  both  combined,  that  caused 
the  accident.  The  defendant  was  not 
responsible  for  the  slippery  condition 
of  the  sidewalk,  or  for  the  ice  upon 
the  ridge;  and  such  being  the  case, 
and  the  plaintiff  not  establishing  that 
the  accident  would  not  have  occurred 
but  for  the  presence  of  the  ridge,  she 
was  not  entitled  to  recover,  and  the 
nonsuit  was  proper.*' 

The  mere  fact  that  an  accident  re- 
sults from  the  slippery  condition  of  a 
walk,  concurring  with  a  slope  therein, 
does  not  render  the  municipality  lia- 
ble for  any  resulting  injuries.  Beir- 
ness  v.  Missouri  Valley  (1913)  162 
Iowa,  720,  51  L.R.A.(N.S.)  218,  144 
N.  W.  628;  Gower  v.  Madisonville 
(1918)  182  Ky.  89,  206  S.  W.JW;  Wes- 
ley V.  Detroit  (1898)  117  Midu  658, 
76  N.  W.  104,  4  Am.  Neg.  Rep,  651; 
McCarty  v.  Lockport   (1897)   13  App. 
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Div.  494,  43  N.  Y.  Sapp.  698,  1  Am. 
Neg.  Rep.  497;  Taylor  v.  Yonkers 
(1887)  105  N.  Y.  202,  69  Am.  Rep.  492, 
11  N.  E.  642;  Ayres  v.  Hammondsport 
(1891)  130  N.  Y.  666,  29  N.  E.  266,  re- 
versing (1889)  26  N.  Y.  S.  R.  634,  7 
N.  Y.  Supp.  174;  Grossenbach  v.  Mil- 
waukee (1886)  66  Wis.  31,  66  Am.  Rep. 
614,  26  N.  W.  182. 

Thus,  in  Gower  v.  Madisonville 
(1918)  182  Ky.  89,  206  S.  W.  27,  the 
action  was  to  recover  damages  for 
personal  injuries  sustained  by  the 
plaintiff  by  slipping  and  falling  on  a 
pavement.  The  place  of  the  accident 
wad  on  a  slope  at  a  street  crossing. 
The  slope  was  about  4  feet  long  and 
the  lower  end  about  7  inches  below 
the  top  of  the  slope,  and  at  the  time 
was  covered  with  ice  and  snow.  It 
was  held  that  the  slope  was  not  so 
steep  as  obviously  to  be  dangerous 
in  itself,  and  the  fact  that  when  it  was 
covered  with  ice  it  became  less  safe 
for  pedestrians  did  not  make  the  city 
liable  in  damages  for  the  injuries. 

In  Wesley  v.  Detroit  (1898)  117 
Mich.  668,  76  N.  W.  104,  4  Am.  Neg. 
Rep.  661,  the  facts  were  stated  in  the 
dissenting  opinion  of  Moore,  J.,  as 
follows:  "Perry  street  intersects 
Grand  River  avenue  at  right  angles. 
Until  the  fall  of  1892  the  sidewalks 
on  the  two  streets  were  on  the  same 
level.  Late  in  the  fall  of  1892  the  two 
streets  were  paved,  and  the  cross- 
walks on  both  streets  were  lowered,  as 
was  the  sidewalk  on  Grand  River 
avenue.  This  left  the  walk  on  Perry 
street  about  18  inches  higher  where 
it  joined  the  sidewalk  on  Grand  River 
avenue  than  the  sidewalk  on  the  last- 
named  street.  About  3  feet  of  the 
sidewalk  on  Perry  street  was  cut  off, 
leaving  a  drop  from  the  top  of  the 
plank  to  the  ground  of  about  6  inches. 
From  the  end  of  the  walk  as  cut  off  to 
the  walk  on  Grand  River  avenue  the 
earth  was  left  exposed,  and  the  earth 
wore  away,  so  it  became  inclined. 
The  incline  reached  to  the  Grand 
River  avenue  walk.  The  drop  in  the 
earth  was  about  12  inches  in  the  3 
feet.  .  .  .  This  was  a  much  trav- 
eled highway.  This  portion  of  the 
sidewalk  became  partially  covered 
with  snow  and  ice.    In  February,  1898, 


plaintiff  attempted  to  pass  over  it. 
He  slipped  and  fell,  and  sustained  in- 
juries for  which  this  action  was 
brought.  The  learned  trial  judge  di- 
rected the  jury  to  return  a  verdict  in 
favor  pf  the  city,  upon  the  ground  that 
the  proximate  cause  of  the  injury  was 
not  the  defect  in  the  walk,  but  was 
the  natural  accumulation  of  ice  and 
snow.  The  plaintiff  brings  the  case 
here  by  writ  of  error."  The  action  of 
the  trial  court  was  affirmed,  the  court 
saying:  ''AH  inclined  sidewalks  be- 
come dangerous  for  pedestrians  when 
covered  with  ice.  All  the  law  requires 
is  that  the  municipality  shall  keep 
them,  otherwise,  in  a  reasonably  safe 
condition." 

In  Beirness  v.  Missouri  Valley 
(1913)  162  Iowa,  720,  61  L.R.A.(N.S.) 
218,  144  N.  W.  628,  it  appeared  that 
the  plaintiff  fell  on  a  small  spot  of  ice 
on  the  sidewalk,  which  had  been  cov- 
ered by  a  light  fall  of  snow.  The 
grade  of  the  sidewalk  at  the  place  of 
the  accident  was  nearly  16  per  cent, 
while  the  grade  of  the  adjoining  street 
was  13  per  cent.  An  ordinance  pro- 
vided that  the  establishment  of  a 
grade  for  the  center  of  the  street 
operated  to  establish  a  grade  for  the 
adjoining  sidewalks.  It  was  held  -that 
the  city  was  not  negligent  as  amatter 
of  law  in  failing  to  follow  the  estab- 
lished grade  in  constructing  the  side- 
walk, and,  there  being  no  substantial 
proof  that  the  increased  slope  of  the 
sidewalk  was  a  contributing  cause  to 
the  injury,  a  direction  of  the  verdict 
in  favor  of  the  defendant  by  the  trial 
court  was  proper. 

In  Taylor  v.  Yonkers  (1887)  105  N. 
Y.  202,  69  Am.  Rep.  492,  11  N.  £.  642, 
it  appeared  that  the  plaintiff  fell  on 
ice  which  had  recently  formed  over 
an  old  accumulation  of  ice  and  snow, 
on  a  sidewalk,  which  the  city  had 
negligently  allowed  to  have  a  slope  of 
8  inches  from  its  inner  to  its  outer 
edge.  In  an  action  against  the  city 
to  recover  damages  for  injuries  re- 
sulting from  the  fall,  the  jury  were 
instructed  that  the  new  ice  furnished 
no  ground  of  negligence  on  the  part 
of  the  defendant,  but  that  if  the  slope 
of  the  walk  was  a  concurring  cause 
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of  the  fall,  without  which  the  accident 
would  not  have  happened,  the  defend- 
ant was  liable.  A  judgment  for  the 
plaintiff  was  reversed  because  the 
facts  did  not  permit  the  jury  to  find 
the  slope  of  the  walk  to  have  been  a 
concurrent  cause  of  the  fall.  The 
court  said:  'The  plaintiff  slipped 
upon  the  ice.  That  by  itself  was  a 
sufficient,  certain;  and  operating  cause 
of  the  fall.  No  other  explanation  is 
needed  to  account  for  what  happened. 
It  is  possible  that  the  slope  of  the 
walk  had  something  to  do  with  it.  It 
is  equally  possible  that  it  did  not. 
There  is  not  a  particle  of  proof  that  it 
did.  To  affirm  it  is  a  pure  guess  and 
an  absolute  speculation."  In  Ayres 
V.  Hammondsport  (1891)  130  N.  Y. 
665,  29  N.  E.  265,  reversing  (1889)  26 
N.  Y.  S.  R.  634,  7  N.  Y.  Supp.  174, 
the  facts  were  substantially  similar 
to  those  of  the  preceding  case,  and 
the  court  followed  the  ruling  of  that 
case.  And  in  McCarty  v.  Lockport 
(1897)  18  App.  Div.  494,  43  N.  Y. 
Supp.  693,  1  Am.  Neg.  Rep.  651,  the 
same  rule  was  applied.  It  appeared 
that  the  plaintiff  slipped  and  fell  on  a 
stone  made  slippery  by  snow,  and 
which  sloped  about  3i  inches  in  2  feet 
and  1  inch. 

In  Grossenbach  v.  Milwaukee 
(1885)  65  Wis.  31,  56  Am.  Rep.  614,  26 
N.  W.  182,  it  appeared  that  the  plain- 
tiff fell  on  an  icy  apron  connecting 
a  crosswalk  with  a  sidewalk.  The 
apron  was  about  8  feet  long  and  in- 
clined to  an  extent  of  about  10  inches. 
The  plaintiff  testified  that  he  fell 
backwards  as  he  was  ascending  the 
apron.  He  also  testified  that  his  foot 
was  caught  as  in  a  vise,  but  he  gave 
no  explanation  as  to  the  cause  and 
there  was  no  evidence  from  which  it 
could  be  inferred.  Melting  snow  and 
ice  were  passing  over  the  crosswalk 
and  apron  at  the  time  of  the  accident. 
There  was  no  evidence  of  any  deform- 
ity or  want  of  conformity  in  the  apron. 
The  apron  was  alleged  to  be  defective 
in  that  it  was  only  about  4  feet  wide 
and  without  any  crosspieces  on  the 
surface  to  prevent  people  from  slip- 
ping down.  It  was  held  that  a  verdict 
for  the  city  was  properly  directed. 

In   Pringle   v.   Detroit    (1908)    152 


Mich.  445,  116  N.  W.  362,  it  appeared 
that  the  sidewalk  at  the  place  where 
the  accident  occurred  consisted  of 
leveled  cinders  which  were  placed 
there  as  a  foundation  for  a  cement 
walk,  work  on  which  had  been  sus- 
pended because  of  the  lateness  of  the 
season.  It  was  held  that  the  walk  was 
not  defective  or  dangerous,  and  that 
the  city  was  not  responsible  for  a  fall 
on  ice  which  had  accumulated  there-^ 
on. 

IV,  Effect  of  act  or  liability  of  abutting 

owner. 

In  Bucher  v.  Sunbury  (1906)  216 
Pa.  89,  64  Atl.  906,  an  action  was 
brought  against  a  borough  to  recover 
damages  for, injuries  sustained  by  the 
plaintiff  by  reason  of  a  fall  on  a  slip- 
pery sidewalk.  The  evidence  tended 
to  show  that  at  the  place  of  the  acci- 
dent there  were  irregular  and  rough 
places  which  had  become  filled  with 
ice  and  snow  to  such  an  extent  as  to 
make  the  pavement  unsafe,  and  that 
the  borough  had  permitted  this  con- 
dition to  continue  for  several  weeks. 
The  evidence  showed  that  the  walk 
was  in  general  use  on  the  day  of  the 
accident.  It  also  appeared  that  there 
was  a  storm  shortly  before  the  acci- 
dent, which  aggravated  the  existing 
conditions.  In  affirming  a  judgment 
for  the  plaintiff  it  was  held  that  the 
liability  of  the  defendant  was  not  af- 
fected by  the  question  of  the  nonlia- 
bility of  the  abutting  property  owner. 

In  Hill  V.  Fond  du  Lac  (1882)  56 
Wis.  242,  14  N.  W.  25,  an  action  was 
brought  against  a  city  to  recover  dam- 
ages for  injuries  to  the  plaintiff  suf- 
fered by  reason  of  her  falling  and 
slipping  on  a  slippery  walk  at  a  place 
where  there  was  a  sudden  declivity. 
A  judgment  for  the  plaintiff  was  af- 
firmed, and  it  was  held  that  the  lia- 
bility of  the  city  was  not  affected  by 
the  fact  that  the  walk  was  constructed 
by  an  adjoining  lot  owner. 

But  in  Ellingson  v.  Leeds  (1918)  — 
N.  D.  — ,  169  N.  W.  85,  an  action  to 
recover  damages  for  injuries  to  the 
plaintiff  occasioned  by  his  falling  on 
the  steps  in  front  of  a  postoffice  build- 
ing, it  appeared  that  the  steps  were 
placed  on  the  sidewalk,  and  that  the 
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plaintiff  slipped  and  fell  as  she  was 
ascending  them.  It  was  alleged  that  the 
accident  occurred  "on  account  of  the 
dangerous  condition  of  the  steps,  due 
to  steepness  and  narrowness,  and,  fur- 
ther, on  account  of  the  accumulation 
of  snow  and  ice  thereon,  making  them 
slippery."  It  was  held  that  the  mu- 
nicipality was  not  liable. 

r.  Rule  in  Masaaohusetta, 

In  Massachusetts,  it  is  provided  by 
statute  (Stat.  1896,  chap.  640)  as  fol- 
lows :  "No  city  or  town  shall  be  liable 
for  any  injury  ...  to  person 
.  .  •  hereafter  received  or  suffered 
in  or  upon  any  part  of  a  highway, 
town  way,  causeway,  or  bridge,  by 
reason  or  in  consequence  of  snow  or 
ice  thereoB,  if  the  place  at  which  the 
injury  or  damage  was  received  or  suf« 
fered  was  at  the  time  of  the  accident 
otherwise  reasonably  safe  and  con* 
venientv  for  travelers."  Under  this 
statute  the  rule  seems  to  obtain  that 
a  municipality  is  liable  for  injuries 
resulting  from  the  slippery  condition 
of  a  walk,  where  there  is  a  defect  in 
the  walk  to  which,  as  a  proximate 
cause,  the  accident  is  in  part  attrib- 
utable. Newton  v.  Worcester  (1897) 
169  Mass.  516,  .48  N.  E.  274 ;  Bailey  v. 
Cambridge  (1899)  174  Mass.  188,  54 
N.  E.  528;  McCabe  v.  Whitman  (1905) 
187  Mass.  484,  73  N.  E.  535.  See  also 
the  dictum  in  Newton  v.  Worcester 
(1899)  174  Mass.  181,  54  N.  £.  521; 
Neillson  v.  Worcester  (reported 
herewith)  ante,  1120. 

In  Newton  v,  Worcester  (1897)  169 
Mass.  516,  48  N.  E.  274,  the  statute 
was  construed  as  providing  that  a  way 
should  not  be  deemed  unsafe  by  reason 
of  snow  or  ice  thereon,  if  it  was  other- 
wise reasonably  safe  and  convenient 
for  travelers.  It  was  held  that  an  in- 
struction embodying  this  construction 
should  have  been  given  at  the  request 
of  the  defendant  in  an  action  against 
a  city  to  recover  damages  for  injuries 
sustained  by  the  plaintiff,  by  reason 
of  a  fall  caused  by  ice  in  a  small  de- 
pression in  a  sidewalk. 

In  (1899)  174  Mass.  181,  54  N.  E. 
521,  a  second  appeal  of  the  same  case, 
the  statute  hereinbefore  set  out  was 
construed  as  follows:    "We  think  the 


proper  and  only  reasonable  interpre- 
tation'of  the  statute  is  that,  wherever 
ice  or  snow  is  the  sole  proximate 
cause  of  the  accident,  there  shall  be 
no  liability;  but  where,  at  the  time 
of  the  accident,  there  is  any  other  de- 
fect to  which,  as  a  proximate  cause, 
the  accident  is  in  part  attributable, 
there  may  be  a  liability  notwithstand- 
ing the  fact  that  it  also  may  be  at- 
tributable in  part  to  ice  or  snow.  This 
other  defect,  however,  is  not  a  proxi- 
mate cause  within  the  meaning  of  this 
rule,  simply  because  it  causes  the  ac- 
cumulation of  the  ice  or  snow.  In  con- 
sidering whether,  'at  the  time  of  the 
accident,  the  way  is  otherwise  reason- 
ably safe  and  convenient,'  the  atten- 
tion is  to  be  directed  to  the  actual 
physical  condition  of  the  way,  for  the 
purpose  of  ascertaining  whether  there 
is  at  that  time  any  other  danger  to 
the  steps  of  the  traveler  than  that 
arising  from  the  presence  of  ice  or 
snow.  If  there  be  no  other  danger, 
then  for  the  time  being  the  way  is 
'otherwise  reasonably  safe  and  con- 
venient.'" The  evidence  showed  that 
the  plaintiff  fell  on  some  ice  which 
had  formed.  At  the  place  where  the 
plaintiff  fell  there  were  some  depres- 
sions varying  from  i  inch  to  2  inches 
in  depth,  caused  by  some  of  the  bricks 
being  depressed  and  some  being  ele- 
vated. But  there  were  no  projections 
or  sharp  corners  and  the  surface  of 
the  depression  was  smooth.  It  was 
held  that  the  jury  was  not  warranted 
in  finding  that  the  walk,  when  bare, 
was  not  reasonably  safe  and  conven- 
ient for  public  travel. 

In  Barley  v.  Cambridge  (1899)  174 
Mass.  188,  54  N.  E.  523,  it  appeared 
that  the  plaintiff  fell  on  a  crosswalk 
at  a  time  when  it  was  covered  with 
ice.  At  the  place  of  the  accident  there 
was  a  ridge  of  earth.  In  an  action 
against  the  city  to  recover  damages 
for  the  injuries  resulting  from  the 
fall,  it  was  held  that  the  questions 
whether  the  way,  when  bare,  was  de- 
fective, and  whether  the  accident  was 
wholly  or  partly  caused  by  this  de- 
fect, were  for  the  jury,  and  a  verdict 
for  the  plaintiff  was  affirmed. 

In  McCabe  v.  Whitman  (1905)  187 
Mass.  484,  73  N.  E.  535,  the  action  wais 
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to  recover  damages  for  injuries  to  the 
plaintiff,  resulting  from  a  fall  into  a 
depression  in  the  sidewalk.  It  was 
contended  by  the  defendant  that  it 
was  entitled  to  a  verdict  as  a  matter 
of  law  because  the  depression  was  a 
part  of  the  gutter  outside  of  the  walk 
across  which  the  plaintiff  was  walk* 
ing.  The  plaintiff  testified  that  he  fell 
into  the  depression  when  walking 
across  the  sidewalk.  Another  witness 
testified  that  "there  was  a  depression 
that  extended  almost  to  the  inside  of 
the  sidewalk."  A  third  witness  testi- 
fied that  the  "gully  was  about  3  or  4 
feet  long  on  the  center  of  the  walk." 
The  exceptions  of  the  defendant  were 
overruled. 

In  Neillson  v.  WoBCEdTER  (reported 
herewith)  ante,  1120,  an  action  to 
recover  damages  for  personal  inju* 
ries  received  by  the  plaintiff  by 
reason  of  falling  on  a  sidewalk, 
it  appeared  that  the  plaintiff  fell  at 
the  bottom  of  a  long  slope,  her  fall 
being  caused  by  stepping  on  an  ac-> 
cumulation  of  ice  in  a  depression. 
The  city  had  erected  an  iron  railing 
along  the  outer  edge  of  the  walk  to 
assist  pedestrians  in  making  the  as- 
cent or  descent  of  the  slope  when 
there  was  snow  or  ice  on  the  walk,  but 
before  the  time  of  the  accident  the 
Idwer  portion  of  it,  for  a  space  of  4 
or  5  feet,  had  been  removed.  The  de- 
pression was  about  H  inches  deep, 
and  near  by,  embedded  in  the  walk, 
was  a  cobblestone  which  stood  up  1 
inch  above  the  surface  of  the  walk.  The 
plaintiff  was  descending  the  slope,  us- 
ing the  iron  rail  to  assist  her,  and  fell 
only  after  leaving  the  rail  to  cross 
the  intervening  portion  of  the  slope. 
It  was  held  that  the  removal  of  a  por- 
tion of  the  iron  railing  did  not  con- 
stitute a  defect  in  the  way,  nor  did 
the  depression  in  the  walk,  though  it 
may  have  caused  the  accumulation  of 
the  ice  or  snow.  And  as  to  a  conten- 
tion that  the  way  was  defective  be- 
cause of  the  cobblestone,  it  was  held 
that  there  was  no  evidence  to  show 
that  the  plaintiff's  fall  was  caused  in 
whole  or  in  part  by  the  stone. 

In  Hughes  v.  Lawrence  (1894)  160 
Mass.  474,  36  N.  E.  485,  which  was 
di^cided    before   the   passage    of   the 


statute  hereinbefore  referred  to,  the 
action  was  to  recover  damages  for  an 
injury  sustained  by  the  plaintiff  )by 
reason  of  a  fall  on  a  sidewalk.  At 
the  place  of  the  accident  there  was  a 
gutter  14  inches  wide  and  H  inches 
deep  into  which  a  water  conductor 
from  the  roof  of  an  adjoining  buSding 
had  formerly  discharged.  The  water 
conductor  discharged  into  a  sewer,  but 
at  the  time  of  the  accident  it  had  so 
become  defective  that  it  discharged 
some  of  the  water  on  the  sidewalk. 
The  water  froze  and  the  resulting  ice 
covered  the  gutter  and  part  of  the 
walk  on  either  side.  Some  evidence 
showed  that  the  plaintiff  slipped  on 
the  ice  in  the  gutter,  and  other  evi- 
dence showed  that  she  fell  on  the 
outer  edge  of  the  ice.  In  submitting 
the  case  to  the  jury  the  court  instruct* 
ed  them  that  it  was  for  them  to  deter- 
mine where  the  plaintiff  felU  and 
whether  at  that  place  the  way  was 
defective.  A  verdict  for  the  plaintiff 
was  rendered,  which,  on  appeal,  was 
affirmed,  and  the  appellate  court  held 
that  it  was  competent  for  the  jury  to 
find  that  the  gutter  constituted  a  de- 
fect in  the  way,  and  that  its  construc- 
tion was  such  as  to  cause  a  special 
deposit  of  ice  at  that  particular  place. 

In  Adams  v.  Ghicopee  (1888^  147 
Mass.  440,  18  N.  E.  231,  an  instruction 
that  "the  freezing  of  smooth,  level  ice 
does  not  constitute  a  defect  m  any 
way,  and  the  fact  that  there  are  such 
hollows  or  basins  in  the  sidewalk  as 
to  make  them  fill  with  level  water 
which  cannot  pass  off,  and  that  level 
water  freezes,  if  it  freezes  into 
smooth,  level  ice,  does  not  constitute 
a  defect  in  the  way,"  was  held  subject 
to  a  general  exception. 

In  Crocker  v.  Springfield  (1872) 
110  Mass.  135,  it  appeared  that  the 
plaintiff  slipped  and  fell  on  a  spot  of 
ice  about  3  feet  square,  in  a  depres- 
sion in  a  sidewalk.  The  ice  was  2  or 
3  inches  thick.  The  adjoining  land 
was  so  graded  that  water  ran  ihto 
this  depression  and  stayed  there  in 
summer  until  it  evaporated  and  in 
winter  till  it  froze.  On  the  day  be- 
fore the  accident  it  rained  iMid  driz- 
zled, and  on  the  morning  of  that  day 
an  icy  coat  was  over  everything.    In 
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an  action  against  the  city  to  recover 
damages  for  injuries  sustained  by  the 
plaintiif,  it  was  held  that  if  the  condi* 
tton  oi  the  sidewalk  at  the  time  of 
the  accident  was  such  as  to  warrant 


the  jury  in  finding  it  to  have  been  de- 
fective, there  was  no  evidence  that 
the  defect  had  existed  for  twenty-four 
hours,  or  that  the  city  had  notice 
thereof.  R.  J.  B. 


MARGARET  TIDD,  Respt., 

V. 

C.  E.  'SKINNER  et  al.,  Doing  Business  under  the  Name,  Style,  and  Title 

of  C.  B.  Skinner  &  Company,  Appt. 

New  Yorh  Court  of  Appeals  —  Janum*y  28,  1919» 
(225  N.  Y.  422,  122  N.  E.  247.) 

Parent  and  child  —  recovery  for  loss  of  services  —  habit-forming  drug. 

1.  A  father  may  recover  for  loss  of  services  of  his  minor  child  due  to 
the  wrongful  act  of  another,  such  as  the  sale  of  a  habit-forming  drug,  and 
in  case  of  the  father's  death  the  mother  may  recover. 

ISee  note  on  this  qtiesti^n  beginning  on  page  1152.] 


Poison  —  heroin  as. 

2.  Heroin,  a  derivative  of  morphine, 
is  within  the  operation  of  a  statute 
prohibiting  the  sale  of  morphine  with- 
out affixing  certain  labels  to  the  pack- 
ages and  recording  the  sale  in  a  book 
kept  for  that  purpose. 

ISee  9  R.  C.  L.  700.] 

Appeal  —  extent  of  review. 

3.  So  far  as  the  f act^  are  concerned 
the  court  of  appeals  can  review  only 
errors  in  the  admission  or  rejection 
of  evidence  or  in  the  charge  to  the 
jury,  where,  by  the  Constitution,  the 
unanimous  affirmance  by  an  inter- 
mediate appellate  court  of  a  judgment 
entered  upon  a  verdict  conclusively 
establishes  that  the  verdict  is  sup- 
ported by  the  facts, 

[See  2  R.  C.  L.  180.] 

Evidence  —  pawning  of  articles  from 
house* 

4.  In  an  action  by  a  mother  against 
a  druggist  for  selling  heroin  to  her 
minor  son,  evidence  is  admissible  that 
he  took  articles  from  the  house  and 
pawned  them  to  obtain  the  drug  and 
also  of  other  efforts  to  obtain  money 
to  purchase  it,  as  showing  the  in- 
fluence it  had  on  him. 

Trial  —  jury  —  extent  of  sales  of 
heroinu 

5.  In  an  action  by  a  mother  against 
a  druggist  for  selling  heroin  to  her 
minor  son,  the  jury  may  be  permitted 


to  consider  the  purpose  and  extent  of 
the  sales  in  determining  whether  or 
not  the  sales  were  lawful. 

—  knowledge  of  druggist. 

6.  In  an  action  by  a  mother  against 
a  druggist  for  selling  heroin  to  her 
minor  son  the  jury  may  infer  that  de- 
fendant had  knowledge  of  the  drug 
and  its  consequences  when  sold  in  the 
quantity  shown  by  the  evidence. 

—  refusal  to  charge  as  to  improper 
use. 

7.  Refusal  to  charge,  in  an  action 
by  a  mother  against  a  druggist  for 
selling  heroin  to  her  minor  son,  that 
defendants  were  not  liable  for  im- 
proper use  of  the  drug  by  the  pur- 
chaser, is  not  error  where  the  court 
has  charged  that  plaintiff  cannot  re- 
cover unless  defendant  sold  the  drug 
to  the  son,  knowing  that  he  was  mak- 
ing an  improper  use  of  it,  and  that  its 
use  was  injuriously  affecting  his 
health. 

[See  14  R.  C.  L.  751.] 

Appeal  —  considering  refusal  of  in- 
structions. 

8.  In  considering  exceptions  to  the 
court's  refusal  to  give  requested  in- 
structions, the  requests  must  be  re- 
garded in  connection  with  all  that  the 
court  said  in  connection  therewith, 
and  with  the  facts  necessarily  found 
by  the  jury. 

[See  2  R.  C.  L.  261.] 
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Parent   and   child   —  negligence   of 
child  —  effect. 

9.  A  parent's  action  for  loss  of  serv- 
ices through  wrongful  injury  to  his 
minor  child  is  defeated,  if  the  child's 
negligence  was  the  efficient  cause  of 
the  injury. 

[See  20  R.  C.  L.  617.] 

—  wilful  injury  —  effect.  - 

10.  Contributory  negligence  of  tne 
child  will  not  defeat  the  parent's  ac- 
tion for  loss  of  services  through  its 
injury,  if  defendant's  conduct  was  so 
deliberate,  persistent,  and  intentional 
as  to  be  equivalent  in  law  to  positive 
and  wilful  injury. 

Trial  —  jury  —  rule  applicable. 

11.  The  jury  must  determine  wheth- 
er or  not  an  action  by  a  parent  for  loss 
of  services  through  injury  to  his  mi- 
nor child  is  within  the  rule  that  con- 
tributory negligence  of  the  child  de- 


feats the  action,  or  the  rule  that  such 
negligence  will  not  defeat  a  wilful  in- 
jury unless  the  evidence  is  without 
conflict. 

[See  20  R.  C.  L.  166  et  seq.] 

Master  and  servant  —  action  for  in- 
jury to  servant  —  property  rights. 

12.  The  common-law  action  which 
a  master  or  parent  has  for  loss  of 
services  of  a  servant  or  minor  child 
is  based  upon  an  injury  to  a  property 
right. 

[See  20  R.  C.  L.  614  et  seq.] 

Damages  —  punitive  —  selling  heroin 
to  child* 

13.  Punitive  damages  cannot  be  al- 
lowed in  an  action  by  a  mother  against 
a  druggist  for  selling  heroin  to  her 
minor  son,  by  reason  of  which  she  lost 
the  benefit  of  his  services. 

[See  8  R.  C.  L.  595;  20  R.  C.  L.  618.] 


Appeal  by  defendants  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  affirming  a  judgment  of  a  Trial  Term 
for  Schenectady  County  in  favor  .of  plaintiff,  and  from  an  order  denying 
a  motion  for  new  trial,  in  an  action  brought  to  recover  damages  for  loss 
of  services  of  plaintiff's  minor  son  because  of  the  alleged  unlawful  sale  to 
him  by  defendants,  of  a  certain  drug.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.   Christopher  J.  Heffeman,  for     C.  R.  Co.  v.  Wurl,  62  111.  App.  381; 


appellants : 

Plaintiff  did  not  establish  any 
cause  of  action  against  the  defend- 
ants. 

Elsey  V.  Metcalf ,  1  Denio,  323 ;  Mil- 
ler v.  King,  88  Hun,  181,  34  N.  Y.  Supp. 
425;  King  v.  MacKellar,  94  N.  Y.  317; 
Rogers  v.  Murray,  3  Bosw.  357. 

The  trial  judge  clearly  erred  in  his 
charge  to  the  jury,  in  his  refusal  to 
charge  defendants'  requests,  and  er- 
roneously instructed  the  jury  on  the 
question  of  damages. 

Whitney  v.  Hitchcock,  4  Denio,  461 ; 
1  Sedgw.  Damages,  9th  ed.  pp.  687, 
733;  13  Cyc.  240;  29  Cyc.  1653;  Law- 
yer v.  Fritcher,  130  N.  Y.  239,  14 
L.R.A.  700,  27  Am.  St.  Rep.  521,  29 
N.  E.  267;  Craven  v.  Bloomingdale,  171 
N.  Y.  439,  64  N.  E.  169;  Curl  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  63  Iowa,  417, 
16  N.  W.  69,  19  N.  W.  308;  New  Or- 
leans, J.  &  G.  N.  R.  Co.  V.  Statham, 
42  Miss.  607,  97  Am.  Dec.  478 ;  Cole  v. 
Tucker,  6  Tex.  266;  Gould  v.  Chris- 
tiansen, Blatchf.  &  H.  507,  Fed.  Cas. 
No.  5,636 ;  Jay  v.  Almy,  1  Woodb.  &  M. 
262,  Fed.  Cas.  No.  7,286;  Chicago  & 
N.  W.  R.  Co.  V.  Jackson,  55  111.  492, 
8  Am.  Rep.  661;  Louisville,  N.  A.  & 


Long  V.  Morrison,  14  Ind.  595,  77  Am. 
Dec.  72;  Black  v.  Carrollton  R.  Co.  10 
La.  Ann.  33,  63  Am.  Dec.  586;  Bixby 
V.  Dunlap,  56  N.  H.  456,  22  Am.  Rep. 
475. 

Mr.  Frank  Cooper,  with  Mr.  J.  J. 
Barry,  for  respondent: 

Plaintiff  clearly  established  a  sub- 
stantial cause  of  action  for  the  wrong- 
ful acts  of  the  defendants. 

Maxson  v.  Delaware,  L.  &  W.  R.  Co. 
112  N.  Y.  559,  20  N.  E.  544;  Riddle  v. 
MacFadden,  201  N.  Y.  215,  94  N.  E. 
644;  Bennett  v.  Bennett,  116  N.  Y.  584, 
6  L.R. A.  553,  23  N.  E.  17 ;  Gorlitzer  v. 
Wolffberg,  208  N.  Y.  475,  102  N.  E. 
528,  Ann.  Cas.  1914D,  367;  Hoard  v. 
Peck,  56  Barb.  202;  Holleman  v,  Har- 
ward,  119  N.  C.  150,  34  L.R.A.  803,  56 
Am.  St.  Rep.  672,  25  S.  E.  972 ;  Fland- 
ermeyer  v.  Cooper,  85  Ohio  St.  327, 
40  L.R.A.(N.S.)  360,  98  N.  E.  102,  Ann. 
Cas.  1913A,  983;  Lawyer  v.  Fritcher, 
130  N.  Y.  239,  14  L.R.A.  700,  27  Am. 
St.  Rep.  521,  29  N.  E.  267;  Hewitt  v. 
Prime,  21  Wend.  81 ;  White  v.  Nellis, 
31  N.  Y.  405,  88  Am.  Dec.  282;  Inger- 
son  V.  Miller,  47  Barb.  47;  Badgley  v. 
Decker,  44  Barb.  588 ;  Reed  v.  McCord. 
160  N.  Y.  330,  54  N.  E.  787 ;  Hutton  v. 
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Smith,  175  N.  Y.  378,  67  N.  E.  633; 
Leahy  v.  Essex  Co.  164  App.  Div.  903, 
148  N.  Y.  Supp.  1063;  Race  v.  Krum, 
162  App.  Div.  911,  146  N.  Y.  Supp. 
197,  affirmed  in  222  N.  Y.  410,  L.R.A. 
1918F,  1172,  118  N.  E.  853;  Marino  v. 
Lehmaier,  173  N.  Y.  530,  61  L.R.A.  811, 
66  N.  E.  572,  13  Am.  Neg.  Rep.  403; 
Koester  v.  Rochester  Candy  Works, 
194  N.  Y.  92,  19  L.R.A.(N.S.)  783,  87 
N.  E.  77,  16  Ann.  Cas.  589;  Dean  v. 
Raplee,  145  N.  Y.  319,  39  N.  E.  952; 
Racine  v.  Morris,  201  N.  Y.  240,  94  N. 
E.  864;  Graham  v.  Wallace,  50  App. 
Div.  101,  63  N.  Y.  Supp.  372;  Fitz- 
water  v.  Warren,  206  N.  Y.  358,  42 
L.R.A.(N.S.)  1229,  99  N.  E.  1042; 
Racine  v.  Morris,  201  N.  Y.  245,  94 
N.  E.  864. 

The  rulings  of  the  trial  judge  on 
admissions  of  evidence  were  not  erro- 
neous nor  prejudicial  to  the  defend-, 
ants. 

People  V.  Marrin,  205  N.  Y.  275,  43 
L.R.A.(N.S.)  754,  98  N.  E.  474. 

There  was  no  error  committed  in 
the  trial  court's  charge  to  the  jury, 
nor  in  his  refusal  to  charge  defend- 
ants' requests.  The  amount  of  com- 
pensatory damage  was  amply  jus- 
tified by  the  evidence,  and  punitive 
damages  supported  by  authority. 

Lawyer  v.  Fritcher,  130  N.  Y.  239, 

14  L.R.A.  700,  27  Am.  St.  Rep.  521,  29 
N.  E.  267;  Ingerson  v.  Miller,  47  Barb. 
47;  Hamilton  v.  Lomax,  26  Barb.  617; 
Badgley  v.  Decker,  44  Barb.  577;  Neu 
V.  McKechnie,  95  N.  Y.  632,  47  Am. 
Rep.  89;  Holmes  v.  Jones,  147  N.  Y. 
67,  49  Am.  St.  Rep.  646,  41  N.  E.  409 ; 
Reid  V.  Terwilliger,  116  N.  Y.  530,  22 
N.  E.  1091;  Colwell  v.  Tinker,  169  N. 
Y.  535,  58  L.R.A.  765,  98  Am.  St.  Rep. 
587.  62  N.  E.  668;  Philadelphia,  W.  & 
B.  R.  Co.  V.  Quigley,  21  How.  203-213, 

15  L.  ed.  73-77;  Reed  v.  McCord,  160 
N.  Y.  330,  54  N.  E.  737;  Hutton  v. 
Smith,  175  N.  Y.  378,  67  N.  E.  633; 
Cronin  v.  Lord,  161  N.  Y;  90,  55  N.  E. 
397. 

Chase,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  by  a  widow 
to  recover  damages  for  loss  of  the 
services  of  her  son,  which  she  al- 
leges was  caused  by  the  defendants 
as  herein  stated.  The  defendants  at 
the  times  herein  mentioned  were 
druggists  of  experience,  engaged*  in 
conducting  retail  drug  stores,  one  of 
which  was  in  the  city  of  Amster- 
dam.    The   plaintiff  at  the  times 
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herein  mentioned  lived  in  the  city 
of  Schenectady.  She  had  a  son  who 
at  eighteen  years  of  age  was  of  good 
physique  and  fair  ability.  He  lived 
with  his  mother,  and  was  employed 
by  others  at  remunerative  wages. 
The  mother,  except  for  the  aid  of 
the  son,  was  dependent  upon  her  la- 
bor to  maintain  her  household.  The 
son  was  kind,  helpful,  and  obedient 
to  his  mother,  and  brought  to  her  all 
or  a  substantial  part  of  his  earn- 
ings. About  that  time,  and  within 
four  or  five  weeks  before  January  1, 
1912,  he  was  given  fifteen  or  twenty 
tablets,  each  containing  from  t^  to  ^ 
of  a  grain  of  heroin,  by  a  boy  friend. 
During  that  time  he  used  these  tab-  * 
lets,  and  he  testified :  '1  felt  like  I 
wanted  it.    I  liked  it." 

Heroin  is  a  derivative  of  mor- 
phine. It  is  a  poison  within  the  pro- 
visions of  the  Public  Health  Law 
(Consol.  Laws,  chap.  45)  as  it  exist- 
ed at  the  times  herein  mentioned 
(Public  Health  Law,  §  236,  as  it  ex- 
isted  prior   to   the 


amendment  by  KiX  a». 

chapter  502  of  the 
Laws  of  1915).  The  statute  re- 
ferred to  provided :  "It  shall  be  un- 
lawful for  any  person  to  sell  at  re- 
tail or  furnish  any  of  the  poisons 
named  in  the  schedules  hereinafter 
set  forth,  without  affixing  or  causing 
to  be  affixed,  to  the  bottle,  box,  ves- 
sel or  package,  a  label  containing 
the  name  of  the  article  and  the  word 
'poison'  distinctly  shown,  with  the 
name  and  place  of  business  of  the 
seller,  all  printed  in  red  ink,  to- 
gether with  the  name  of  such  poi- 
sons printed  or  written  thereupon 
in  plain,  legible  characters." 

It  also  provided:  "Every  person 
who  shall  dispose  of  or  sell  at  retail 
or  furnish  any  poisons  included  un- 
der schedule  A  [thereinabove  in- 
cluded] shall,  before  delivering  the 
same,  make  or  cause  to  be  made  an 
entry  in  a  book  kept  for  that  pur- 
pose, stating  the  date  of  sale,  the 
name  and  address  of  the  purchaser, 
the  name  and  the  quantity  of  the 
poison,  the  purpose  for  which  it  is 
represented  by  the  purchaser  to  be 
required.    ...    He  shall  not  deliv- 
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er  any  of  said  poisons  without  satis- 
fying himself  that  the  purchaser  is 
aware  of  its  poisonous  character  and 
that  the  said  poison  is  to  be  used  for 
a  legitimate  purpose/' 

Ally  person  who  violates  any  of 
the  provisions  of  the  Public  Health 
Law  mentioned  is  guilty  of  a  misde- 
meanor. Penal  Law  (Consol.  Laws, 
chap.  40)  §  1748. 

The  defendants  at  all  the  times 
mentioned  knew  of  the  existence  of 
the  statutes  relating  to  the  sale  of 
poisons.  The  jury  could  have  found 
from  the  evidence  that  about  Janu- 
ary 1,  1912,  plaintiff's  son  went  to 
Amsterdam  from  Schenectady  and 
*  endeavored  to  purchase  heroin  of 
the  defendants,  but  was  asked  if  he 
had  purchased  it  of  them  before, 
and,  when  he  answered  in  the  nega- 
tive, was  told  that  they  could  not 
sell  it  to  him.  Soon  thereafter  he 
went  again  to  Amsterdam,  and  to 
the  defendant's  store.  His  boy  friend 
was  with  him,  and  his  friend  said  to 
one  of  the  defendants  that  he  (plain- 
tiff's son)  "was  all  right  if  he  want- 
ed to  buy  any  heroin*"  Thereafter, 
and  on  the  same  day,  plaintiff's  son 
went  alone  to  the  defendants  and 
purchased  from  them  200  tablets. 
From  that  time  until  he  became 
twenty-one  years  of  age,  a  period  of 
between  two  and  three  years,  he 
purchased  of  the  defendants,  except 
during  the  times  when  he  was  in  a 
hospital  or  confined  under  criminal 
process,  more  than  800  tablets  per 
week.  One  week  he  purchased  of 
them  1,000  tablets.  Each  of  the 
tablets  so  purchased  contained  eith- 
er ^^  or  ^  of  a  grain  of  heroin.  Dur- 
ing a  part  of  the  time  plaintiff's  son 
personally  pulverized  and  inhaled  76 
to  100  tablets  per  day.  He  became 
a  physical  wreck.  He  not  only  aban- 
doned his  work,  but  he  pawned  his 
clothing  and  also  carpets,  rugs,  and 
furnishings  from  his  mother's  home 
to  obtain  money  to  buy  the  drug. 
At  the  tiQie  of  the  trial  he  was 
brought  as  a  witness  from  the  coun- 
ty jail,  where  he  was  serving  a  term 
for  petit  larceny. 

The  defendants  wholly  failed  to 
obey  the  statutes  quoted,  knowing 


that  heroin,  except  as  a  medidne 
used  in  very  small  quantities  and 
under  the  direction  of  a  physidan, 
is  a  poison  dangerous  to  human  Ufe. 

The  jury  could  have  found  that 
one  of  the  defendants  stated  to  the 
plaintiff's  son  that  he  should  be 
careful  not  to  let  anyone  know  ttst 
he  was  getting  heroin  at  the  defend- 
ants' store,  as  it  might  make  trouble 
for  them.  They  could  also  have 
found  that  the  change  in  the  habits 
and  physical  condition  of  plaintiFs 
son,  and  his  consequent  conduct  and 
general  incapacity,  were  the  results 
of  the  use  of  heroin  purchased  of  tbe 
defendants ;  that  in  sellin^r  it  to  faim 
as  stated  they  Imew  ttiat  he  iras 
making  an  improper  ose  of  it,  and 
that  its  use  was  injuriously  affecting 
his  health,  and  that  their  conduct 
in  the  repeated  sales  to  him,  in  the 
manner  and  to  the  extent  as  shown, 
was  reckless  and  equivalent  in  law  to 
wilful  injury.  Upon  the  facts  nec- 
essarily found  in  this  case,  the  sales 
were  entirely  different  from  those 
ordinarily  made  by  a  drugrgist  at  tbe 
request  of  a  customer. 

The  jury  found  for  the  plaint, 
and  an  appeal  was  taken  from  tte 
judgment  entered  upon  their  venMct 
to  the  appellate  division,  where  the 
judgment  was  unanimously  affirmed 
(171  App.  Div.  98,  34  N.  Y.  Crim. 
Rep.  196,  166  N.  Y.  Supp.  885),  tbe 
court  expressly  stating  in  its  opinios 
that  the  verdict  was  not  against  tbe 
weight  of  evidence,  and  that  ''the 
proof  does  abundantly  establi^ 
.  .  .  that  the  defendants  were 
wholly  reckless  of  the  rigfhts  of  o^ 
ers."  The  judgment  of  the  trial 
court  entered  upon  the  verdict  of  the 
jury  having  been  unanimously  af- 
firmed by  the  appellate  division,  it 
is  on  this  appeal  incontrovertibly 
established  that  the  facts  present^ 
at  the  trial  sustain  the  verdict 
Const,  art.  6,  §  9;  Code  Civ.  Proc 
§  191.  The  judgment  must  be  su^- 
bained  by  this  court 

unless  error  was  of  ^t^TS'*^** 

committed    in    the 
rulings  upon  the  admission  or  rejec- 
tion of  evidence,  or  in  the  charge  lif 
the  court  to  the  jury. 
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Numerous  questions  are  presented 
to  us  by  the  appellants  arising  from 
rulings  of  the  court  upon  objections 
to  the  receipt  of  evidence  during  the 
trial.  The  appellants  claim  that  the 
court  erred  in  receiving  evidence  to 
show  that  the  plaint^^s  son  had. 
taken  carpets  and  rugs  from  the 
floor  of  her  home  and  pawned  them, 
and  also  to  show  his  other  efforts  to 
obtain  money  to  purchase  heroin. 
We  do  not  think  that  the  court  erred 
in  the  rulings  mentioned.  It  was  a 
part  of  the. history  of  the  son  during 
the  time  mentioned,  and  tended  to 
show  the  dominating  influence  that 

Bvidence-  hcroiu     had     over 

PAwninff  of  arti-  his    time    and    his 

de.  from  ho«e.    fchoUght  aS  it  aff CCt- 

ed  his  time,  and  the  consequent  loss 
of  his  services  to  his  mother. 

There  were  no  exceptions  taken 
to  the  main  charge  of  the  court  ex- 
cept those  relating  to  punitive  or 
vindictive  damages.  The  only  ex- 
ceptions taken  by  the  defendants  to 
their  request  to  charge  made  at  the 
dose  of  the  main  charge,  other  than 
those  relating  to  punitive  or  vindic- 
tive damages  hereinafter  referred 
to,  were  taken  in  connection  with 
other  statements  and  charges  by  the 
court,  all  of  which  we  quote  as  fol- 
lows: 

Mr.  Heff eman :  I  ask  your  Honor 
to  charge  that  the  defendants  had 
a  legal  right  to  sell  and  offer  for 
sale  heroin  between  the  l^t  day  of 
January,  1912,  and  the  1st  day  of 
July,  1914,  without  the  direction  or 
prescription  of  a  physician  on  com- 
plying with  the  terms  of  the  statute 
as  to  registering  it  and  labeling  it. 

The  Court :  I  will  cTiarge  the  jury 
that  at  the  time  of  the  sales  in  ques- 
tion, if  there  were  such  sales,  there 
was  no  statute  of  the  state  which 
prohibited  the  sale  by  these  defend- 
ants of  the  drug  known  as  heroin 
without  a  doctor's  prescription,  and 
I  also  charge  the  jury  that  cases  can 
arise  where  the  sales  are  so  exces- 
sive and  made  with  such  purpose 
that  a  civil  action  will  lie  for  dam- 
ages resulting  from  such  sales,  in 
vehich  case  the  sales  could  not  be 
termed  rightful. 


Mr.  Heff  eman:  The  defendants 
except  to  your  Honor's  modification. 
I  ask  your  Honor  to^  charge  the  jury 
that  in  order  to  find  a  >evdijct  f c^rthe 
plaintiff  the  jury  must  be  satisfied 
from  the  evidence  that  the  defend- 
ants sold  heroin  to  Booney,  knowing 
that  Rooney  was  making  an  improp- 
er use  of  it,  and  that  its  use  was  in- 
juriously affecting  his  health. 

The  Court:    I  so  charge. 

Mr.  Heff  eman :  I  ask  your  Honor 
to  charge  the  jury  that  there  is  no 
evidence  in  this  case  upon  which  the 
iury  can  find  that  the  defendant 
knew,  or  had  reason  to  know,  that 
Rooney's  health  was  being  injurious- 
ly affected  by  heroin. 

The  Court:  I  decline  to  charge 
that  on  the  ground  that  the  defend- 
ant was  a  pharmacist,  and  from  his 
position  as  a  pharmacist  the  jury 
might  infer  that  he  had  knowledge 
of  the  drug  heroin  and  of  its  conse- 
quences, and  also  from  the  size  of 
the  doses  claimed*to  have  been  sold. 

Mr.  Heff  eman:  We  except  to 
your  Honor's  modification.  I  ask 
your  Honor  to  charge  that  if  the 
defendants,  between  January  1, 
1912,  and  June,  1914,  sold  heroin  in 
the  ordinary  course  of  business  to 
Rooney  or  to  others  on  their  appli- 
cation, the  defendants  are  not  liable 
for  the  improper  use  of  it  made  by 
the  purchasers. 

The  Court:  For  improper  use 
made  by  the  purchasers  ? 

Mr.  Heff  eman:    Yes. 

The  Court:    Refused. 

Mr.  Heff  eman:  I  except  to  that. 
I  ask  your  Honor  to  charge  that 
there  is  no  evidence  in  this  case  that 
the  defendants  knew  or  had  reason 
to  knew  that  Rooney  was  not  using 
heroin  in  a  proper  or  lawful  man- 
ner. 

The  Court:  I  will  refuse  to 
charge  that  on  the  ground  that 
there  is  proof  in  this  case  to  the  ef- 
fect that  the  use  of  500  tablets  of 
heroin  a  week  is  not  known  for  medi- 
cal purposes. 

Mr.  Heff  eman:  I  except  to  your 
Honor's  statement.  I  ask  your  Hon- 
or to  charge  that  there  is  no  evi- 
dence in  this  case  that  the  defend- 
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ants  wronfirfuUy,  unlawfully,  or  by 
acta  or  words  requested,  solicited,  or 
induced  the  plaintiff's  son  to  enter 
their**.ata]%-t)r  to  purchase  or  use 
heroin. 

The  Court:  I  charge  that  there 
is  no  evidence  of  active  inducement 
of  the  son  of  the  plaintiff  to  enter 
the  store  of  the  defendants  and  ac- 
quire the  drug  habit. 

Mr.  Heffernan:  Now  I  ask  your 
honor  to  charge  that  there  can  be 
no  recovery  by  the  plaintiff  here  un- 
less the  defendants,  or  either  of 
them,  requested,  solicited,  or  in- 
duced Rooney  to  enter  their  store, 
for  the  purpose  of  selling  or  giving 
to  him  heroin. 

The  Court:    Refused. 

Mr.  Heffernan:  Except.  I  ask 
your  Honor  to  charge  that  if  the 
jury  find  that  Rooney  had  become 
addicted  to  the  use  of  heroin  before 
he  claims  he  made  his  first  purchase 
from  the  defendants,  then  the  jury's 
verdict  must  be  no  cause  of  action. 

The  Court :    I  so  charge. 

It  will  be  seen  from  the  above 
quotation  that  the  defendants  took 
but  five  exceptions.  The  first  excep- 
tion followed  a  charge  by  the  court 
in  accordance  with  the  defendant's 
request,  in  which  the  jury  were  told 
''that  at  the  time  of  the  sales  in 
question,  if  there  were  such  sales, 
there  was  no  statute  of  the  state 
which  prohibited  the  sale  by  these 
defendants  of  the  drug  known  as 
heroin  without  a  doctor's  prescrip- 
tion," but  the  court  added:  "Cases 
can  arise  where  the  sales  are  so  ex- 
cessive and  made  with  such  purpose 
that  civil  action  will  lie  for  damages 
resulting  from  such  sales,  in  which 
case  the  sales  could  not  be  termed 
rightful." 

It  was  not  error  to  leave  the  jury 
to  consider  the  purpose  and  extent 
of  the  sales.    The  purpose  and  ex- 

extent  of  sales  Were  questions  of 
of  heroio.  f^^^     Heroin  being 

a  poison,  the  purpose  and  extent  of 
the  sales  were  proper  subjects  of 
consideration  in  the  action. 

The  second  exception  was  after 
the  court  had  charged,  at  the  de- 


fendants' request,  that  the  jury  must 
be  satisfied  that  the  defendants  soU 
heroin  to  plaintiff's  son,  knowing 
that  he  was  making  an  improper  use 
of  it,  and  that  the  use  was  injurious^ 
ly  affecting  his  health,  and  the  de- 
fendants had  made  a  further  request 
that  the  court  charge  the  jury  "that 
there  is  no  evidence  in  this  case  up- 
on which  the  jury  can  find  that  the 
defendant  knew  or  had  reason  to 
know  that  Rooney's  health  was  be- 
ing injuriously  affected  by  heroiiL'' 

The  modification  by  the  court  to 
which  the  exception  was  taken  is  in 
words  as  follows:  "The  defendant 
was  a  pharmacist,  and  from  his  posi- 
tion as  a  pharmacist  the  juiy  mig^t 
infer  that  he  had  knowledge  of  the 
drug  heroin  and  of  its  consequences, 
and  also  from  the  size  of  the  doses 
claimed  to  have  been  sold." 

The  defendants'  knowledgre  of  the 

drug     heroin     was  -knowie^is^  <■' 
established.        The  *'-««»•*- 
modification  was  not  error. 

The  third  exception  was  to  the  re- 
fusal of  the  court  to  charsre  "'that 
if  the  defendants,  between  January 
1,  1912,  and  June,  1914,  sold  herom 
in  the  ordinary  course  of  business  to 
Rooney  or  to  others  on  their  applica- 
tion, the  defendants  are  not  liaUe 
for  the  improper  use  of  it  by  the 
purchasers." 

The  charge  so  far  as  it  relates  to 
sales  to  others  than  Rooney  was  im- 
material, and  the  sale   to   Rooney 
could  not  be  disassociated  from  the 
facts   and   circumstances    aifectinf 
such    sales.      The  «^f.,^i  to 
court   had   charged  cii«*-«fe  m«  to 
that  in  order  to  find  *-«»~«^*'  ~'- 
a  verdict  the  jury  must  be  satisfied 
that  defendants  sold  the  heroin  to 
Rooney,  knowing  that  he  was  mak- 
ing an  improper  use  of  it,  and  that 
its  use  was  injuriously  affecting  his 
health. 

The  fourth  exception  was  to  the 
refusal  of  the  court  to  charge  the 
jury  "that  there  is  no  evidence  in 
this  case  that  the  defendants  knew 
or  had  reason  to  know  that  Rooney 
was  not  using  heroin  in  a  proper  or 
lawful  manner."  The  court  did 
charge  in  connection  with  such  r^ 
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fusal  that  his  refusal  was  "on  the 
ground  that  there  is  proof  in  this 
case  to  the  effect  that  the  use  of  500 
tablets  of  heroin  a  week  is  not 
known  for  medical  purposes/'  This 
exception  does  not  present  a  ques- 
tion of  law. 

The  fifth  exception  was  to  the  re- 
fusal to  charge  that  ''there  can  be  no 
recovery  by  the  plaintiff  here  unless 
the  defendants,  or  either  of  them, 
requested,  solicited,  or  induced 
Rooney  to  enter  thfsir  store  for  the 
purpose  of  selling  or  giving  to  him 
heroin." 

The  court  refused  to  charge  as  re- 
quested after  saying:  ''I  charge 
that  there  is  no  evidence  of  active 
inducement  of  the  son  of  the  plain- 
tiff to  enter  the  store  of  the  defend- 
ant and  acquire  the  drug  habit." 

The  questions  raised  by  excep- 
tions, as  we  have  shown,  are  few.  In 
considering  them  they  must  be  read 
A»»».i-^A.  with   all    that   was 

Appeal—eon-  'j  i_      xi.  j.  • 

•iderinff  reffmiAi  said  by  the  court  m 
of  i«i.tri.etion..     councction      there- 

with,  and  with  the  facts  necessarily 
found  by  the  jury.  As  so  read,  no 
question  of  controlling  importance 
is  presented. 

The  right  of  a  parent  to  recover 
for  loss  of  services  of  a  child  has 
long  been  recognized  at  common  law. 
Maxson  v.  Delaware,  L.  &  W.  R.  Co. 

112  N.  Y.   559,  20 

rAra^r/c^^err  ^^  E.  544 ;  LawyeT 
for  loM  of  V.  Fritcher,  130  N. 

•ervlce*— habit-      -y      qqq      ha     t    p   a 
forming  draff.  X.     ^oSf,     14     Li.IX.A. 

700,  27  Am.  St.  Rep. 
521,  29  N.  E.  267;  King  v,  Viscoloid 
Co.  219  Mass.  420,  106  N.  E.  988, 
7  N.  C.  C.  A.  254,  Ann.  Cas.  1916D, 
1170;  Cowden  v.  Wright,  24  Wend. 
429,  35  Am.  Dec.  633. 

Such  an  action  is  sustained  when 
the  loss  of  services  has  been  caused 
by  an  assault  and  battery  (Cowden 
V.  Wright,  supra),  indecent  assault 
(Whitney  v.  Hitchcock,  4  Denio, 
461),  negligence  (Maxson  v.  Dela- 
ware, L.  &  W.  R.  Co.  supra;  Cum- 
ing V.  Brooklyn  City  R.  Co.  109  N. 
Y.  95, 16  N.  E.  65),  abduction  (Law- 
yer V.  Fritcher,  supra),  or  other  tort 
by  which  the  parent's  right  to  the 
services  of  the  child  is  taken  away 
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in  whole  or  in  part.  When  the 
child's  father  is  dead  the  mother  can 
maintain  the  action.  Gray  v.  Dur- 
land,  51  N.  Y.  424. 

It  is  an  established  general  rule 
of  law  that  where  a  parent  sues  for 
loss  of  services  aris- 
ing from  an  injury  Zini'^nicr.  ^' 
received  by  his  in- 
fant child,  damages  will  not  be 
permitted  if  the  evidence  shows 
that  the  child's  negligence  was 
the  efficient  cause  of  the  injury. 
Kennard  v.  Burton,  25  Me.  39,  43 
Am.  Dec.  249;  Honegsberger  v. 
Second  Ave.  R.  Co.  2  Abb.  App. 
Dec.  378;  Dennis  v.  Clark,  2  Cush. 
347,  354,  48  Am.  Dec.  671 ;  Kerr  v. 
Forgue,  54  111.  482,  5  Am.  Rep.  146 ; 
Chicago  &  G.  E.  R.  Co.  v.  Harney, 
28  Ind.  28,  92  Am.  Dec.  282 ;  Moore 
V.  Pennsylvania  R.  Co.  99  Pa.  301, 
44  Am.  Rep.  106 ;  Chicago,  B.  &  Q. 
R.  Co.  V.  Honey,  26  L.R.A.  42,  12 
C.  C.  A.  190,  27  U.  S.  App.  196,  63 
Fed.  39 ;  Ainley  v.  Manhattan  R.  Co. 
47  Hun,  206,  9  Am.  Neg.  Cas.  599. 

It  is  an  equally  well-established 
rule  of  law  that  if  the  conduct  of  the 
defendant  in  such  a 
case  was  so  deliber-  T.ecr'  *"'"'^" 
ate,  persistent,  and 
intentional  as  to  be  equivalent  in 
law  to  positive  and  wilful  injury, 
the  contributory  negligence  of  the 
child  is  not  a  de- 
fense.   Chapman  v.  JiiJ^rpSucawe. 
New  Haven  R.  Co. 
19  N.  Y.  341,  75  Am.  Dec.  344.    Un- 
less the  evidence  is  without  conflict 
it  is  always  for  the  jury  to  deter- 
mine whether  the  facts  in  a  given 
case  bring  it  within  one  rule  or  the 
other. 

The  question  distinctly  arises  in 
this  case  whether  the  plaintiff  is  en- 
titled to  recover  punitive  or  vindic- 
tive damages  against  the  defend- 
ants. The  court  charged  the  jury 
that  if  they  found  the  defendants 
"with  evil  heart  desiring  to  ruin  this 
boy,  or  not  caring  at  all  whether 
they  ruined  him  or  not,  knowing 
that  surely  he  was  acquiring  this 
habit,  that  his  life  would  be  more 
or  less  affected  thereby,  and  that  he 
would  eventually  become  a  useless 
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citizen,"  and  permitted  "the  sale  of 
this  poison  to  make  money  out  of  the 
miseries  of  this  boy,  and  did  it  from 
a  reckless  disregard  of  any  duty  to- 
wards any  human  being  and  out  of 
desire  to  injure,  in  such  case  and  no 
other  can  you  consider  the  question 
of  so-called  punitive  or  vindictive 
damages.'' 

The  defendants  excepted  to  the 
charge,  and  the  court  directed  the 
jury  that  in  case  they  found  a  ver- 
dict for  the  plaintiff  they  should 
find  separately  as  to  the  compensa- 
tory damages  and  as  to  the  punitive 
damages.  At  the  close  of  the  charge 
the  defendants  asked  the  court  to 
charge  "that  there  is  no  evidence  in 
this  case  upon  which  they  may  pred- 
icate or  make  an  award  of  punitive 
damages." 

The  court  declined  to  make  this 
charge,  and  the  defendants  took  an 
exception. 

The  common-law  action  which  a 
master  or  parent  has  for  loss  of  the 
services  of  a  servant  or  minor  child 

is  based  upon  an  in- 

fe"«t"ction  J^^.t^  %  property 
for  Injury  to  right.  Compensa- 
tion is  allowed  for 
loss  of  services  to 
which  the  master  or  parent  is  en- 
titled and  for  the  expenses  incurred 
by  reason  of  such  injury.  Much  has 
been  written  by  the  courts  and  by 
text-writers  upon  the  question 
whether  punitive,  vindictive,  exem- 
plary, aggravated,  or  retributory 
damages  should  be  allowed  in  any 
case  without  reaching  a  generally 
accepted  conclusion.  In  some  states 
of  this  country  such  damages  are  al- 
lowed by  statute,  and  in  others  they 
are  by  statute  prohibited.  In  most 
of  the  states,  including  this  state, 
such  damages  are  allowed  to  the  per- 
son directly .  injured  in  cases  of 
wrong  committed  with  malice  or 
reckless  disregard  of  the  rights  of 


tfcr^ant— prop- 
erty rifflits. 


others.  Such  damages  are  aUowed 
in  this  state  in  an  action  by  a  parent 
against  a  person  who  seduces  his 
daughter.  It  was  said  in  Cowden  v. 
Wright,  supra:  "It  is  true  that  in 
the  action  for  the  seduction  of  a 
daughter,  the  jury  in  fixing  upon  ihe 
damages  may  regard  the  wounded 
feelings  of  the  family ;  but  that  case 
has  always  been  considered  sui  gen- 
eris, and  inconsistent  with  the  fun- 
damental principle  of  the  action.'' 
24  Wend.  430,  36  Am.  Dec.  633. 

We  are  of  the  opinion  that  such 
damages  do  not  in  this  case  come 
within    the    reason 


on  which  the  com-  **v«-h»ciii«« 
mon-law  action  in  '^*'"*-  '^  "^"*- 
favor  of  a  third  person  is  sustained. 
The  weight  of  reason  and  authority 
is  in  favor  of  confining  the  dam- 
ages to  be  recovered  in  an  action  by 
a  third  party  to  compensation  for 
the  pecuniary  injury  actually  sus- 
tained. Cowden- V.  Wright;  Whit- 
ney V.  Hitchcock,  and  Cuming  v. 
Brooklsm  City  B.  Co.  supra ;  Barnes 
V.  Keene,  132  N.  Y.  13,  29  N.  E. 
1090.  See  also  Covert  v.  Gray,  34 
How.  Pr.  450,  and  20  R.  C.  L.  pp. 
614,  615,  §§  24,  25,  and  cases  cited. 

The  jury  found  a  verdict  in  favor 
of  the  plaintiff,  and  fixed  the  com- 
pensatory damages  at  $2,000,  and 
the  punitive  damages  at  $1,000. 
Judgment  was  entered  for  $3,000 
and  costs. 

The  judgment  should  be  modified 
by  reducing  the  amount  of  the  re- 
covery to  $2,000,  being  the  amount 
found  for  compensatory  damages, 
and,  as  thus  modified,  afihrmed,  with- 
out costs  to  either  party  in  this  court 
or  in  the  Appellate  Division. 

Hiscock,  Ch.  J.,  and  Collin,  Ciidde- 
back,  Hogan,  and  McLaughlin,  JJ., 

concur. 

Crane,  J.,  absent. 


ANNOTATION. 
Right  of  action  against  one  selling  habit-forming  drug  to  child  or  spouse. 


It  is  generally  held  that  a  parent 
may  maintain  an  action  against  one 
selling    a    habit-forming    drug   to    a 


child,  or  a  spouse  for  a  like  sale  to  the 
other  spouse,  where  it  appears  that 
the  person  selling  the  drug  knew  or 
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had  good  reason  to  know  that  it  was 
not  to  be  used  for  a  medical  purpose, 
but,  on  the  contrary,  was  intended  to 
satisfy  the  craving  created  by  the 
habitual  use  thereof.  Hoard  v.  Peck 
(1867)  56  Barb.  (N.  Y.)  202;  Holle- 
man  v.  Harward  (1896)  119  N.  C.  150, 
34  L.R.A.  803,  56  Am.  St.  Rep.  672,  25 
S.  E.  972;  Flandermeyer  v.  Cooper 
(1912)  85  Ohio  St.  327,  40  L.R.A. 
(N.S.)  360,  98  N.  E.  102,  Ann.  Gas. 
1913A,  983;  Moberg  v.  Scott  (1917) 
38  S.  D.  422,  L.R.A.1917D,  732,  161 
N.  W.  998.  And  see  the  reported  case 
(TiDD  V.  Skinner,  ante,  1145). 

In  Hoard  v.  Peck  (N.  Y.)  supra,  it 
was  held  that  a  druggist  was  liable 
to  a  husband  for  selling  laudanum  to 
his  wife  to  be  used  by  her  as  a  bev- 
erage, the  sales  extending  over  sev- 
eral months.  As  a  result  the  wife  be- 
came sick  and  emaciated,  and  her 
mind  was  affected  so  that  she  was 
unable  to  perform  her  duties  as  a 
wife.  The  court  held  that  although 
the  sale  of  laudanum  was  not  pro- 
hibited by  law,  it  did  not,  therefore, 
follow  that  every  sale  of  it  was  law- 
ful, saying  that  "its  lawfulness  or 
unlawfulness  depends  upon  the  cir- 
cumstances of  the  sale,  and  the  uses 
and  purposes  to  which  it  is  applied." 

In  Holleman  v.  Harward  (1896)  119 
N.  C.  150,  34  L.R.A.  803,  56  Am.  St. 
Rep.  672,  25  S.  E.  972,  it  was  held  that 
the  defendant,  a  druggist,  was  liable 
to  a  husband  for  selling  his  wife 
laudanum,  knowing  that  it  was  to  be 
used  as  a  beverage  and  not  for  med- 
ical purposes,  and  despite  the  warn- 
ings and  protests  of  the  husband 
against  the  sale,  as  a  result  of  which 
the  wife  became  a  mental,  moral,  and 
physical  wreck,  causing  the  husband 
to  lose  her  services  and  society.  The 
court  said:  "Notwithstanding  the 
claim  of  the  defendants,  we  think 
this  action  rests  upon  a  principle,  a 
principle  not  new,  but  one  sound  and 
consistent.  The  principle  is  this: 
'Whoever  does  an  injury  to  another 

is  liable  in  damages  to  the  extent  of 
3  A.L.R.— 73. 


that  injury.  It  matters  not  whether 
the  injury  is  to  the  property,  or  the 
rights,  or  the  reputation  of  another.' 
.  .  .  The  defendants  owed  the 
plaintiff  the  legal  duty  not  to  sell  to 
his  wife  opium  in  the  form  of  large 
quantities  of  laudanum  as  a  beverage, 
knowing  that  she  was,  by  using  them, 
destroying  mind  and  body,  and  there- 
by causing  loss  to  the  husband." 

In  Flandermeyer  v.  Cooper  (1912) 
85  Ohio  St.  327,  40  L.R.A.(N.S.)  360, 
98  N.  E.  102,  Ann.  Gas.  1913A,  983,  it 
was  held  that  a  wife  could  recover 
for  the  loss  of  her  husband's  consort- 
ium, caused  by  the  sale  to  him  of 
morphine  by  the  defendant,  a  drug- 
gist. It  appeared  that  the  plaintiff's 
husband  had  previously  been  a  mor- 
phine fiend,  but  had  been  cured,  and 
the  plaintiff,  knowing  the  danger  of  a 
recurrence  of  the  habit,  had  warned 
the  defendant  repeatedly  not  to  sell 
her  husband  the  drug,  but  that  he  nev- 
ertheless persisted  in  so  doing. 

In  Moberg  v.  Scott  (S.  D.)  supra,  it 
was  held  that  a  wife  might  maintain 
an  action  against  one  who  sold  her 
husband  opium.  As  a  result  of  the 
continued  use  of  the  drug  the  husband 
became  an  opium  fiend,  and  the  wife 
was  thereby  deprived  of  his  aid,  sup- 
port, and  consortium.  It  appeared 
that  the  wife  repeatedly  warned  the 
defendant  against  selling  the  drug  to 
her  husband,  so  that  he  had  actual 
knowledge  that  the  drug  was  not  be- 
ing used  for  medical  purposes. 

In  the  reported  case  (Tidd  v.  Skin- 
ner, ante,  1145),  wherein  it  was  held 
that  a  mother  could  recover  damages 
against  a  druggist  for  the  sale  of  her- 
oin tablets  to  her  son,  by  reason  of 
which  he  gave  up  his  position,  his 
health  was  ruined,  and  he  became  a 
criminal,  the  court  held  that  the  de- 
fendant had  notice  of  the  improper 
use  for  which  the  drug  was  intended, 
by  reason  of  the  fact  that  larger 
amounts  were  sold  at  one  time  than 
were  used  for  medical  purposes. 

B.  P.  D. 
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J.  LANGDON  WARD  et  al.,  Trustees,  etc.,  of  Mary  Mason  Jones,  Deceased, 

Appts., 

V. 

UNION  TRUST  COMPANY  OF  NEW  YORK,  Respt. 

New  Yorh  Court  of  Appeals^  June  11,  191S, 

(224  N.  Y.  73,  120  N.  E.  81.) 

Landlord  and  tenant  —  covenant  to  pay  taxes  —  construction  — -  change 
in  time  of  payment. 

A  tenant  whose  lease  expires  at  noon  on  a  specified  date,  and  who  has 
covenanted  to  pay  and  discharge  all  taxes  as  shall  be  imposed  on  the 
premises  during  the  term  as  soon  as  they  become  due  and  payable,  is 
liable  for  taxes  which,  by  change  of  the  due  date,  become  payable  on  the 
day  the  lease  expires. 

[See  note  on  this  question  beginning  on  page  1159.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Special  Term 
for  New  York  County,  dismissing  the  complaint  in  an  action  on  a  cove- 
nant to  pay  taxes  contained  in  a  lease.      Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  K.  Post  and  Henry  W.  Messrs.  Wolcott  6.  Lane  and  John 
Hayden,  for  appellants:  B.  B.  Fiske,  with  Messrs.  Miller,  King» 


Annual  taxes  are  imposed  when  the 
assessment  rolls  are  delivered  by  the 
president  of  the  board  of  aldermen  to 
the  receiver  of  taxes,  with  the  warrant 
for  their  collection. 

Ogden  V.  Getty,  100  App.  Div.  430, 
91  N.  Y.  Supp.  664;  Re  Sherwoods,  127 
C.  C.  A.  304,  210  Fed.  754,  Ann.  Gas. 
1916A,  940;  Wilkinson  v.  Libbey,  1 
Allen,  375;  Amory  v.  Melvin,  112  Mass. 
83;  Richardson  v.  Gordon,  188  Mass. 
279,  74  N.  E.  344 ;  Craig  v.  Summers, 
47  Minn.  189,  15  L.R.A.  236,  49  N.  W. 
742;  Blythe  v.  Gately,  51  Cal.  236; 
McManus  v.  Fair  Shoe  &  Clothing  Co. 
60  Mo.  App.  216. 

Under  the  covenant  in  the  lease  to 
pay  all  taxes  imposed  upon  the  de- 
mised premises  during  the  term,  the 
defendant  is  obligated  to  pay  all  the 
taxes  for  1914. 

Ogden  V.  Getty,  supra;  New  York  v. 
Cashman,  10  Johns.  96;  Bleecker  v. 
Ballou,  3  Wend.  263;  Post  v.  Kearney, 
2  N.  Y.  394,  51  Am.  Dec.  303 ;  Walker 
V.  Whittemore,  112  Mass.  187. 

The  lessee,  by  its  acts,  has  itself 
construed  the  covenant  as  covering 
taxes  imposed  in  accordance  with  the 
amendment  of  1911. 

Chicago  V.  Sheldon,  9  Wall.  50,  19 
L.  ed.  594. 


Lane,  &  Trafford,  for  respondent: 

Leases  are  construed  most  strongly 
against  the  landlord;  and  a  burden 
which  is  imposed  by  law  upon  the 
landlord  can  be  shifted  to  the  tenant 
only  by  the  very  clearest  language. 

24  Cyc.  915;  Woodruff  v.  Oswego 
Starch  Factory,  177  N.  Y.  23,  68  N.  E. 
994 ;  Herald  Square  Realty  Co.  v.  Saks 
&  Co.  215  N.  Y.  427,  109  N.  E.  545; 
Ayer  v.  Bonwit,  161  App.  Div.  122,  146^ 
N.  Y.  Supp.  301. 

The  language  used  in  a  lease  (and 
especially  words  which  relate  to  the 
shifting  of  a  burden  to  the  tenant) 
should  not  receive  a  narrow  technical 
construction,  but  should  be  construed 
upon  broad  common-sense  lines,  so  as 
to  carry  out  the  intention  of  the  par- 
ties. • 

Gillet  V.  Bank  of  America,  160  N.  Y. 
549,  55  N.  E.  292 ;  Maloney  v.  Iroquois 
Brewing  Co.  173  N.  Y.  303,  66  N.  E. 
19;  Williams  v.  Barkley,  165  N.  Y.  48, 
58  N.  E.  765;  Nellis  v.  Western  L.  In- 
demnity Co.  207  N.  Y.  320,  100  N,  E. 
1119. 

In  construing  leases  as  well  as  all' 
other  contracts  the  court  should  avoid, 
if  possible,  any  construction  which  is 
unreasonable  or  inequitable;  and  in 
order  to  determine  the  real  intention 
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of  the  parties  it  will  construe  the  lan- 
guage used  in  the  light  of  all  the  sur- 
rounding circumstances,  including 
contemporaneous  regulations,  cus- 
toms, and  long-established  laws. 

9  Cyc.  587;  Simon  v.  Etgen,  213  N. 
Y.  589, 107  N.  E.  1066;  Russell  v.  Aller- 
ton,  108  N.  Y.  288,  15  N.  E,  891 ;  Gillet 
V.  Bank  of  America,  160  N.  Y.  549,  55 
N.  E.  292;  Schoellkopf  v.  Coatsworth, 
166  N.  Y.  77,  59  N.  E.  710;  Heyn  v. 
New  York  L.  Ins.  Co.  192  N.  Y.  1,  84 
N.  E.  725;  Herald  Square  Realty.  Co. 
V.  Saks  &  Co.  215  N.  Y.  427,  109  N.  E. 
545;  Morris  v.  Henry,  221  N.  Y.  96, 
116  N.  E.  797;  Muhlker  v.  New  York 
&  H.  R.  Co.  197  U.  S.  544,  49  L.  ed.  872, 
25  Sup.  Ct.  Rep.  522 ;  Bradley  v.  Light- 
cap,  195  U.  S.  1,  49  L.  ed.  65,  24  Sup. 
Ct.  Rep.  748;  Reynolds  v.  Hall,  2  111. 
35. 

The  words,  ''annual  taxes,"  stip- 
ulated in  this  lease  to  be  paid  by  the 
tenant,  should  be  construed  to  mean 
five  years'  taxes — not  six  years'  taxes 
— for  the  five  years'  term. 

Morris  v«  Suerken,  88  Misc.  262,  151 
N.  Y.  Supp.  817;  Ogden  v.  Getty,  100 
App.  Div.  430,  91  N.  Y.  Supp.  664; 
Simon  v.  Etgen,  213  N.  Y.  589,  107  N. 
E.  1066. 

Even  construing  the  words  used  in 
this  lease  in  the  narrowest  possible 
sense,  they  must  be  held  to  mean  a 
complete  fixation  of  the  taxes,  includ- 
ing the  establishment  of  a  lien,  so  that 
the  most  that  can  be  claimed  is  that 
the  respondent  became  liable  for  the 
first  half  of  the  1914  taxes. 

Gray  v.  Board  of  School  Inspection, 
231  111.  63,  83  N.  E.  95 ;  Doan  v.  Fallon, 
3  Mo.  App.  596. 

Chase,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  upon  an  express 
covenant  contained  in  a  lease.  The 
facts  are  admitted.  So  far  as  now 
material  they  are  that  the  trustees 
under  the  will  of  Mary  Mason  Jones, 
deceased,  executed,  as  lessors,  to  the 
Plaza  Bank,  as  lessee,  a  written 
lease  of  premises  on  Fifth  avenue, 
New  York  city,  for  a  term  of  five 
years,  commencing  on  the  1st  day  of 
May,  1909,  at  noon,  and  ending  on 
the  1st  day  of  May,  1914,  at  noon, 
at  a  rent  to  be  paid  as  therein  pro- 
vided. The  lease  contained  a  cove- 
nant as  follows :  "Provided  always 
and  the  lessee  hereby  covenants  to 
pay  said  rent  punctually,  and  to  pay 


no   N.   E.   81.) 

and  discharge  all  annual  taxes  as 
shall  during  said  term  be  imposed  on 
said  premises  hereby  demised,  as 
soon  as  they  become  due  and  pay- 
able, and  to  pay  the  Croton  and  all 
other  water  charges  as  soon  as  the 
same  shall  become  due,  and  to  keep 
said  demised  premises  free,  clear, 
discharged  and  unencumbered  from 
all  such  taxes  and  Croton  and  other 
water  char^fes  during  said  term,  and 
to  put  and  keep  the  said  premises  in 
good  order  and  repair,  and  in  all  re- 
spects promptly  comply  with  and 
execute  all  the  laws,  orders,  and 
regulations  of  the  state  and  munici- 
pal authorities  applicable  to  said 
premises ;  except  as  hereinafter  pro- 
vided with  respect  to  the  widening 
of  Fifth  avenue." 

The  Plaza  Bank  occupied  the 
premises  described  in  the  lease  for 
sixteen  years  prior  to  the  commence- 
ment of  the  term  as  therein  provid- 
ed, pursuant  to  two  similar  leases, 
one  for  ten  years,  commencing  May 
1,  1893,  and  the  other  for  six  years, 
commencing  May  1, 1903,  and  it  had 
paid  the  rent  and  taxes  as  provided 
during  said  terms.  The  bank  con- 
tinued in  possession  under  the  lease 
in  controversy  until  December  22, 
1911,  when  it  merged  under  the 
State  Banking  Law  with  the  Union 
Trust  Company  of  New  York,  the 
defendant  in  this  action.  The  bank 
paid  the  taxes  for  the  years  1909, 
1910,  and  1911,  pursuant  to  said 
covenant.  The  defendant  trust  com- 
pany continued  in  possession  of  said 
lease  from  December  22,  1911,  until 
May  1,  1914,  at  noon,  and  paid  the 
taxes  pursuant  to  said  covenant  for 
the  years  1912  and  1913.  It  refused 
to  pay  any  part  of  the  taxes  for  the 
year  1914,  and  the  plaintiff,  subse- 
quent to  such  refusal,  and  on  June 
3,  1914,  paid  the  first  half  of  the 
taxes  on  the  demised  premises  for 
that  year,  amounting  to  $5,117.50, 
and  on  November  25,  1914,  the  sec- 
ond half  thereof,  amounting  to  $5,< 
117.50.  This  action  is  brought  to 
recover  the  ta^es  so  paid  by  the 
plaintiffs  for  the  year  1914.  At  the 
time  the  lease  in  controversy  was 
executed  and  for  many  years  prior 
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thereto,  the  assessment  rolls  of  the 
city  of  New  York  had,  pursuant  to 
the  charter  of  said  city,  been  deliv- 
ered to  the  receiver  of  taxes  of  tlie 
city,  with  the  warrant  for  the  col- 
lection of  taxes  therein  specified  on 
or  before  the  15th  day  of  Septem- 
ber, and  they  were  payable  on  the 
first  Monday  of  October  in  each 
year. 

By  chapter  455  of  the  Laws  of 
1911,  which  became  effective  Jan- 
uary 1,  1912,  it  was  provided  that 
the  board  of  taxes  and  assessments 
should  cause  the  assessment  rolls  to 
be  prepared  (§  907),  and  that  the 
board  of  aldermen  should  properly 
estimate  and  compute  the  "taxes  an- 
nually imposed,'"  and  cause  the  same 
to  be  properly  set  down  or  extended 
in  the  several  assessment  rolls  (§ 
909),  and  that  on  or  before  the  28th 
day  of  March  the  board  of  alder- 
men should  deliver  the  assessment 
roll  of  each  borough,  with  the  prop- 
er warrant  annexed,  to  the  receiver 
of  taxes,  to  collect  the  same  from 
the  several  persons  named  therein 
(§  911) .  The  charter  as  so  amend- 
ed provided  that  "all  taxes  upon  per- 
sonal property  and  one  half  of  all 
taxes  upon  real  estate  shall  be  due 
and  payable  on  the  1st  day  of  May 
and  the  remaining  and  final  one  half 
of  taxes  on  real  estate  shall  be  due 
and  payable  on  the  1st  day  of  No^ 
vember.  All  taxes  shall  be  and  be- 
come liens  on  the  real  estate  affected 
thereby  on  the  respective  days  when 
they  become  due  and  payable  as 
hereinbefore  provided  and  shall  re- 
main such  liens  until  paid."'  Section 
914. 

The  taxes  became  liens  according- 
ly for  the  years  1912,  1913,  and 
1914.  The  assessment  rolls  for  the 
year  1914  were  delivered  to  the  re- 
ceiver of  taxes,  together  with  the 
warrants  for  the  collection  thereof, 
on  March  27,  1914,  and  contained  a 
tax  of  $10,285  on  the  demised  prem- 
ises. One  half  of  the  amount  of 
such  tax  for  the  year  1914  became 
due  and  payable  on  the  day  on  which 
the  term  of  the  defendant's  lease 
expired. 

It  is  probably  true  that  a  change 


in  the  charter  of  the  city  of  New 
York  was  not  particularly  oonsid- 
ered  by  either  of  the  parties  to  the 
lease  prior  to  its  execution.  It  is  to 
be  assumed  that  the  parties  there- 
to intended  that  the  landlords  would 
deliver  the  possession  of  the  prop- 
erty to  the  tenant  free  from  all  gen- 
eral taxes  that  were  due  and  unpaid, 
and  that  the  tenant,  pursuant  to  its 
covenant,  would  return  them  to  the 
landlords  at  the  end  of  the  term, 
free  from  general  taxes  then  due 
and  unpaid.  If  that  was  not  the 
intention  of  the  contract  and  the 
obligation  of  the  parties,  then  the 
landlords  will  receive  their  proper- 
ty burdened  with  an  unpaid  tax 
that  cannot  be  charged  to  a  new  and 
subsequent  tenant  as  current  gen- 
eral taxes  to  become  due  and  pay- 
able after  the  beginning  of  the  new 
term.  It  becomes  a  question,  there- 
fore, whether  the  lessors  or  lessee 
must  bear  the  burden  of  the  general 
taxes  which,  became  a  lien  upon  the 
demised  premises  at  or  prior  to  the 
expiration  of  the  lease  in  contro- 
versy. 

The  question  involved  is  not  one 
of  equity  in  view  of  subsequent 
events  or  otherwise,  but  of  simple 
contract  between  the  parties,  inter- 
preted in  view  of  the  circumstances 
and  surroundings  existing  at  the 
time  the  lease  was  executed,  and  in 
view  of  the  possibility  of  changes 
in  the  time  and  manner  of  paying 
the  general  taxes  of  the  city  of  New 
York.  The  fiscal  year  of  the  city 
of  New  York  is  coextensive  with 
the  calendar  year.  The  term  of  the 
lease  in  controversy  commenced 
within  one  fiscal  year  and  ended  in 
the  sixth  fiscal  year  thereafter, 
counting  both  the  fiscal  year  in 
which  the  lease  commenced  and  end- 
ed. The  promise  of  the  lessee  was 
"to  pay  and  discharge  all  annwA 
taxes  as  shall  during  said  term  be 
imposed  on  said  premises  hereby  de- 
mised, as  soon  as  they  become  due 
and  payable,''  and  '*keep  said  de- 
mised premises  free,  clear,  dis- 
charged, and  unencumbered  from  aU 
such  taxes  .  .  .  during  said 
term."    The  words,  "annual  taxes,'- 
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are  used  to  describe  the  general  tax- 
es in  the  city  of  New  York  as  dis- 
tinguished from  special  assessments. 
It  is  descriptive  of  the  kind  of  taxes 
to  be  paid  by  the  tenant,  and  in- 
cludes the  aggregate  or  total  of  tax- 
es for  general  purposes.  Reading 
the  covenant  as  a  whole,  the  promise 
of  the  tenant  includes  the  general 
taxes  imposed  and  becoming  due  and 
payable  within  the  term.  The  de- 
mised premises  became  encumbered 
with  one  half  of  the  tax  of  1914  on 
May  1,  1914.  The  lessee  could  not 
leave  the  demised  premises  free, 
clear,  discharged,  and  unencum- 
bered from  taxes  during  said  term 
if  the  taxes  so  actually  due  and  pay- 
able on  the  date  of  the  expiration  of 
the  lease  were  left  unpaid.  The 
payment  of  the  tax  comes  precisely 
within  the  terms  of  the  contract 
soade  by  the  lessee,  and  we  can  only 
consider  and  enforce  it.  By  the 
,.,..-  -»-■  lease  the  lessors  and 
tenant-^ove.  the  lessee  assumed 
r»el^ol.tni«.  the  risk  of  changes 
I!!:;!r:SM;**  *■*   in  the  charter  of  the 

time  or  pAyment.      .,l_     .«      .         •    -lj.      <• 

city  that  might  af- 
fect the  interests  of  either.  Not 
only  is  the  meaning  of  the  covenant 
reasonably  clear,  but  the  conclusion 
reached  by  us  is  sustained  in  prin- 
ciple by  the  authorities. 

In  Walker  v.  Whittemore,  112 
Mass.  187,  a  lease  included  a  cove- 
nant by  the  lessee  to  pay  ''all  and 
singular  the  taxes,  rates,  charges, 
and  assessments  which  shall  or  may 
from  time  to  time,  and  at  any  time 
during  said  term,  be  levied,  assessed, 
or  made  on  the  demised  premises, 
or  in  respect  of  the  same,  for  or  on 
account  of  any  matter  or  cause 
whatever."  The  court  held  that 
"these  words  are  sufficient  to  cover, 
and  must  have  been  intended  to 
cover,  all  possible  forms  of  taxa- 
tion." 

The  court  further  says:  "They 
import  that  the  lessors  were  to  re- 
ceive the  stipulated  rent  absolutely, 
and  subject  to  no  deduction.  Bleeck- 
er  V.  Ballou,  3  Wend.  263.  It  is  a 
charge  upon  the  owner  by  reason 
of  his  ownership,  against  which  he 


undertook  to  guard  himself  by  the 
terms  of  his  lease." 

In  Bleecker  v.  Ballou,  3  Wend. 
263,  266,  referred  to  in  the  Walker 
Case,  the  tepant  covenanted  to  pay 
"all  taxes,  charges,  and  impositions 
which  should  be  taxed,  charged,  im- 
posed, or  assessed  upon  the  demised 
premises."  During  the  term  the 
premises  were  subjected  to  an  as- 
sessment for  paving  a  street  under 
an  act  incorporating  the  village  and 
authorizing  such  assessment,  which 
was  passed  subsequent  to  the  date  of 
the  lease.  The  court  says:  "Had 
there  been  no  decisions  of  courts  up- 
on similar  covenants,  I  should  think 
it  clear  that  the  parties  intended 
precisely  what  the  language  of  their 
contract  imports ;  that  the  lessee  ran 
the  risk  of  aU  taxes,  charges,  and 
impositions.  .  .  .  They  import 
that  the  landlord  was  to  receive  his 
rent,  and,  during  the  term,  was  to  be 
subject  to  no  expense  on  account  of 
the  demised  premises." 

In  Post  V.  Kearney,  2  N.  Y.  394, 
396,  51  Am.  Dec.  303,  the  lessee 
covenanted  to  pay  "all  assessments 
for  which  the  premises  shall  be  lia- 
ble." It  was  held  that  an  assess- 
ment subsequently  imposed  for 
opening  a  street,  although  it  was 
not  authorized  by  law  existing  at  the 
time  the  lease  was  executed,  should 
be  paid  by  the  lessees.  Judge  Gard- 
iner, speaking  for  the  court,  said: 
"It  is  insisted  that  the  assessment  in 
question  is  .  .  .  not  within  the 
contemplation  of  the  parties,  or  the 
law,  as  a  part  of  the  rent  reserved ; 
that  no  assessments  but  those  au- 
thorized by  the  law  existing  at  the 
execution  of  the  lease  are  within  its 
terms." 

He  further  said:  "The  covenant 
is,  we  think,  perfectly  plain;  and, 
unless  there  is  some  law  that  pro- 
hibited parties  from  making  their 
own  contracts,  the  defendant  must 
abide  by  the  one  he  has  voluntarily 
assumed  " 

In  Norfolk  v.  J.  W.  Perry,  108 
Va.  28,  35  L.R.A.(N.S.)  167,  128 
Am.  St.  Rep.  940,  61  S.  E.  867,  af- 
firmed in  220  U.  S.  472,  55  L.  ed. 
548,*  31  Sup.  Ct.  Rep.  465.    It  was 
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held  that  the  covenant  of  a  perpet-^ 
ual  leaseholder  with  his  municijpal' 
lessor  to  pay  public  taxes  which 
shall  become  due  on  the  land  em- 
braces municipal  taxes  whenever 
they  can  thereafter  be  lawfully  as- 
sessed on  the  land,  or  the  improve- 
ment which  was  part  of  the  land, 
although  when  the  lease  was  made 
the  municipality  had  no  power  of 
taxation.  A  municipal  corporation 
may  lay  taxes  upon  land  which  it 
has  let  at  an  annual  rental  for  a 
term  of  ninety-nine  years,  renew- 
able forever,  to  one  who  covenants 
to  pay  in  addition  to  the  rent  the 
public  taxes  levied  on  the  property. 

In  New  York  v.  Cashman,  10 
Johns.  96,  the  covenant  under  con- 
sideration extended  to  all  taxes,  as- 
sessments, impositions,  and  pay- 
ments payable  out  of  and  for  the 
demised  premises,  and  the  charge 
under  consideration  (opening  the 
street)  was  such  an  assessment. 
The  court  held  that  it  could  not  en- 
ter into  any  equitable  consideration 
when  the  covenant  speaks  for  itself. 

A  covenant  that  the  lessees  shall 
pay  all  rates,  taxes,  and  assessments 
for  which,  the  premises  shall  be  lia- 
ble includes  not  only  such  charges 
as  may  be  imposed  by  laws  then  in 
force,  but  also  such  as  may  be  au- 
thorized by  laws  afterward  enacted. 
16  R.  C.  L.  §  310. 

When  the  lease  was  executed  the 
possibility  of  changes  in  the  city 
charter  affecting  the  amount  and 
the  time  and  manner  of  payment 
of  the  annual  taxes  was  not  so  re- 
mote that  it  could  be  ignored.  If 
the  lessee  desired  to  restrict  its  ob- 
ligation to  the  payment  of  taxes  for 
the  five  fiscal  years  ending  Jan- 
uary 1, 1914,  it  should  have  so  stipu- 
lated in  the  lease.  Its  term  extended 
into  the  sixth  fiscal  year,  as  we  have 
seen,  and  the  lease,  as  written,  re- 
quired the  lessee  to  pay  annual  taxes 
becoming  due  and  payable  in  that 
term. 

In  Welch  v.  Phillips,  224  Mass. 
267, 112  N.  E.  651,  a  lease  was  made 
for  a  term  of  twenty  years  from 
May  1,  1893.  The  lessee  covenanted 
to  pay  "all  taxes  and  water  taxes 


and  assessments  whatsoever,  except 
betterments,  whether  in  the  nature 
of  taxes  now  in  being  or  not,  which 
may  be  assessed  upon  or  payable  for 
or  in  respect  of  the  said  premises  or 
any  part  thereof  during  the  said 
term.*'  The  lessee  paid  the  taxes  as- 
sessed as  of  May  1,  1893,  and  the 
taxes  assessed  for  each  succeeding 
year  until  the  last  year  of  the  tenn 
which  ended  April  30,  1913,  but  re- 
fused to  pay  the  tax  assessed  as  of 
April  1,  1913,  asserting  that  he  al- 
ready had  paid  the  taxes  for  twenty 
years,  and  that  Stat.  1909,  chap. 
440,  which  changed  the  day  of  as- 
sessment from  May  1st  to  April  l!t 
was  not  contemplated  by  the  par- 
ties when  the  lease  w^as  made.  Held, 
that  the  lessee  must  comply  with  the 
terms  of  the  express  covenant  he 
had  made,  althougii  the  result  was 
that  he  had  to  pay  the  taxes  for 
twenty-one  years  under  a  twenty- 
year  lease,  it  not  being  open  to  this 
court  to  modify  the  lease  in  accord- 
ance with  the  conjecture  as  to  what 
agreement  the  parties  w^ould  haTie 
made  had  they  foreseen  the  likeli- 
hood of  a  change  in  the  Tax  Law. 

The  cases  cited  by  the  respondent 
do  not  aid  it.  In  Ayer  v.  Bonwit 
161  App.  Div.  122,  146  N.  Y.  Supp. 
301,  the  suit  was  brought  to  recorer 
for  one  third  of  the  taxes  for  tfe 
year  1912.  The  lease  under  cofr 
sideration  expired  May  1,  1912,  and 
the  suit  presumably  was  for  that 
part  of  the  assessed  taxes  represent- 
ed by  the  first  four  months  ot  the 
year  in  which  the  lease  expired.  1: 
appeared  that  the  landlord  had  rest- 
ed the  property  from  May  1,  19ri 
and  the  new  tenant  had  agreed  te 
pay  taxes  falling  due  May  1,  1912, 
and  on  November  1,  1912.  Uppt 
such  evidence  the  plaintiflTs  daim 
was  dismissed. 

In  Morris  v.  Suerken,  88  Mise. 
262,  151  N.  Y.  Supp.  817,  the  court 
held  that  the  taxes  did  not  beconie 
due  and  payable  during  the  term 
It  also  appeared  in  that  case  that  tbs 
new  tenant  whose  lease  commenced 
May  1,  1914,  had  agreed  to  pay  tfe 
annual  tax  for  the  year  1914. 

In  the  Saks  Case  (Herald  Square 
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Realty  Co.  v.  Saks  &  Co.  215  N.  Y. 
427,  432,  109  N.  E.  545,  546)  the 
alterations  required  by  the  munici- 
pal authorities  were  radical  and 
structural,  and  the  court  held  not 
within  the  intention  of  the  parties. 
This  court  took  occasion  in  that 
case  to  say  that  "taxes  and  assess- 
ments are  not  in  the  same  category 
with  the  cost  of  making  substantial 
changes  in  a  commercial  building.'' 


The  judgment  of  the  Appellate 
Division  and  of  the  Special  Term 
should  be  reversed,  and  judgment 
should  be  ordered  for  the  plaintiffs 
for  $5,117.50,  with  interest  from 
June  3,  1914,  with  costs  in  all  courts. 

Hiscocky  Ch.  J.»  and  Hogan,  Car- 
dozoy  Pound,  and  Andrews,  JJ.,  con- 
cur. 

McLaughlin,  J.,  not  sitting. 


ANNOTATION. 

Change  in  time  for  assessment  or  pasrment  of  taxes  as  affecting  provision  for 

payment  of  taxes,  during  term  of  lease* 


There  seems  to  be  but  one  other 
case  in  which  the  exact  question  here 
raised  was  squarely  before  the  court 
(Welch  V.  Phillips  (1916)  224  Mass. 
267,  112  N.  E.  651,  infra),  and  the 
conclusion  reached  supports  the  hold- 
ing in  the  reported  case.  (Ward  v. 
Union  Trust  Co.  ante,  1154)  that  a 
tenant  who  has  covenanted  to  pay  and 
discharge  all  taxes  that  shall  be  im- 
posed on  the  premises  during  the 
term  is  liable  for  annual  taxes  which 
are  so  imposed,  solely  by  reason  of  a 
change  by  the  legislature  in  date  of 
imposition,  after  the  making  of  the 
lease,  although  he  has  paid  an  annual 
tax  corresponding  to  each  year  of  the 
term.  As  to  the  peculiar  wording  of 
the  covenant  and  the  possible  effect 
thereof,  see  same  case  discussed  in- 
fra. 

The  rule  that  a  covenant,  obligat- 
ing the  tenant  to  pay  all  rates,  taxes, 
and  assessments  for  which  the  leased 
premises  may  be  liable,  includes  not 
only  such  charges  as  may  be  imposed 
by  laws  then  in  force,  but  also  such 
as  may  be  authorized  by  laws  after- 
ivards  enacted,  should  be,  according 
to  some  early  English  decisions  and  a 
few  American  cases,  cited  infra,  some- 
"what  qualified  or  limited  in  its  ap- 
plication. That  a  case  in  which  the 
legislature  has  merely  changed  the 
date  of  assessment  or  for  payment  of 
taxes  so  as  to  technically  bring  an  as- 
sessment which  came  later  at  the  date 
of  the  leas^y  within  the  term  covered 
by  the  covenant,  should  be  governed 


by  this  rule,  is  a  doubtful  proposi- 
tion. 

The  court  in  Love  v.  Howard  (1859) 
6  R.  I.  116,  after  a  discussion  of  Dav- 
enant  v.  Bishop  of  Sarum  (1672)  2 
Lev.  68,  83  Eng.  Reprint,  453;  Hop- 
wood  v.  Barefoot  (1709)  11  Mod.  237, 
88  Eng.  Reprint,  1013;  Brewster  v. 
Kidgill  (1698)  12  Mod.  166,  88  Eng. 
Reprint,  1239;  Giles  v.  Hooper  (1G90) 
Carth.  135,  90  Eng.  Reprint,  683; 
Bradbury  v.  Wright  (1781)  2  Dougl. 
(K.  B.)  624,  99  Eng.  Reprint,  30 j; 
Brewster  v.  Kitchin  (1698)  1  Ld. 
Raym.  317,  91  Eng.  Reprint,  1108; 
said:  "The  rule  recognized  and 
adopted  in  these  cases  is  that,  if  the 
tax  or  assessment  be  made  under  a 
law  existing  at. the  time  of  the  cov- 
enant, it  is  within  it;  or,  if  there  be 
no  law  existing  at  the  time  author- 
izing or  requiring  it,  but  it  is  after- 
wards enacted,  still,  if  the  assess- 
ment or  tax  be  of  the  same  kind  with 
taxes  or  assessments  made  under  for- 
mer acts,  it  is  presumed  to  have  been 
in  the  contemplation  of  the  parties,  as 
a  tax  in  viris,  though  not  in  esse. 
But  if  such  tax  or  assessment  be  dif- 
ferent in  kind  from  such  as  have 
been  theretofore  in  esse,  it  is  not  to 
be  presumed  that  the  parties  contem- 
plated any  unusual  exercise  of  power 
in  the  legislature,  such  as  it  had  nev- 
er before  exercised.  The  land  tax 
seems  not  to  have  been  a  continuing 
act;  but  these  taxes  were  levied  by 
act  of  Parliament,  as  the  public  ex- 
igencies from  time  to  time  required; 
but  they  h^d  been  used,  in  the  Ian- 


1160 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


LS  A.L.R. 


guage  of  Lord  Holt;  they  were  not  of 
a  foreign  nature,  but  known  to  the 
law,  and  had  always  a  virtual,  though 
not  an  actual,  existence;  and,  speak- 
ing of  the  covenant,  he  says :  It  does 
not  provide  against  an  unusual  ac- 
cident, but  against  a  thing  well  known 
to  our  law  as  part  of  the  Constitu- 
tion/ " 

The  rule  is  not  within  the  scope  of 
the  note  and  is  not  exhaustively  an- 
notated, but  a  number  of  cases  are 
cited  for  the  purpose  of  showing  that 
it  is  not  an  absolute  one,  applicable 
under  all  circumstances. 

The  court,  in  the  case  of  Bleecker 
V.  Ballou  (1829)  3  Wend.  (N.  Y.)  263, 
cited  by  the  court  in  the  reported  case 
(Ward  v.  Union  Trust  Co.  ante, 
1154),  recognized  this  limitation  of 
the  rule,  but  held  that  the  "charges 
and  impositions"  mentioned  in  the 
covenant  ''may  refer  to  such  charges 
and  impositions  as  are  known  to  be 
made  upon  other  property  similarly 
situated.''  The  court  also  said :  "The 
premises  in  question  were  leased  as  a 
village  lot,  and,  therefore,  the  parties 
may  have  anticipated  that,  within  the 
term  granted,  some  improvements 
might  become  necessary  and  proper, 
which  would  require  charges  and  im- 
positions.'' 

In  Post  V.  Kearney  (1849)  2  N.  Y. 
394,  51  Am.  Dec.  303,  cited  with  quo- 
tation by  the  court  in  the  reported 
case  (Ward  v.  Union  Trust  Co.) ,  the 
facts  were  such  that  there  was  no 
need  to  mention  the  exception  to  the 
rule.  The  court  also  said :  ''What  the 
precise  character  or  amount  of  the 
subsequent  assessments  would  be 
could  not  be  known,  although  the  par- 
ties must  have  anticipated  an  increase 
during  a  term  of  forty  years,  and  in  a 
city  rapidly  growing  in  importance." 
The  same  may  be  said  of  the  circum- 
stance involved  in  Gamer  v.  Hannah 
(1857)  6  Duer  (N.  Y.)  262,  which  case 
was  decided  upon  the  authority  of 
Post  V.  Kearney. 

And  it  is  very  clear  that  J.  W. 
Perry  Co.  v.  Norfolk  (1911)  220  U.  S. 
472,  55  L.  ed.  548,  31  Sup.  Ct.  Rep. 
465,  affirming  (1908)  108  Va.  28,  35 
L.R.A.(N.S.)  167,  128  Am.  St.  Rep. 
940,  61  S.  E.  867,  could  not  fall  with- 


in the  exception.  In  that  case  the 
grant  was  made  by  the  city  for  a 
term  of  ninety-nine  years,  renewable 
forever,  at  a  very  low  annual  rental, 
with  a  covenant  that  the  "public 
taxes"  be  paid  by  the  grantee  and 
bis  successors  in  title.  Although  the 
courts  held  this  to  be  a  lease  in  the 
technical  sense,  they  also  held  that 
"the  value  of  property  consists  in  its 
use,  and  he  who  owns  the  use  for- 
ever, though  it  be  on  condition  sub- 
sequent, is  the  true  owner  of  the 
property  for  the  time  being."  And 
since  the  city  was  the  grantor,  it  was 
held  that  the  grantee  would  be  liable 
for  city  taxes, — city  taxes  were  the 
disputed  taxes,^-even  if  there  had 
been  no  covenant,  since  nonliability 
of  the  grantee  would  amount  to  an 
exemption  of  taxes  on  the  property. 
On  these  facts,  both  courts  i^rm  the 
rule  as  already  stated,  without  men- 
tioning any  exceptions. 

As  already  stated  Welch  v.  Phillips 
(1916)  224  Mass.  267,  112  N.  E.  651, 
supports  the  holding  in  the  reported 
case  (Ward  v.  Union  Trust  Co.  ante, 
1154).  However,  it  will  be  observed 
that  the  wording  of  the  covenant, 
"whether  in  the  nature  of  taxes  now 
in  being  or  not,"  would  seem  to  in- 
dicate that  the  parties  had  in  mind 
taxes  that  might  be  held  to  fall  with- 
in the  exception  already  discussed, 
and  that  they  meant  to  provide  that 
the  rule  as  to  taxes  imposed  by  later 
legislation  should  be  enforced  without 
exception.  As  the  court  said,  "Pre- 
sumably the  change  in  the  Tax  Law 
which  makes  them  liable  for  the  1913 
tax  was  not  contemplated  by  them;" 
yet,  if  they  deliberately  stipulated  that 
the  effect  of  future  legislation  should 
be  borne  by  the  party  upon  whom  the 
burden  falls,  there  might  be  reason 
for  the  enforcement  of  the  covenant 
literally.  This  was  not,  however,  the 
ground  for  the  decisk)n. 

For  the  purposes  of  discussion,  the 
grounds  of  the  exception  are  the  im- 
portant matter,  rather  than  the  ex- 
ception itself.  The  court  in  Love  v. 
Howard,  quoted  supra,  states  the 
grounds  thus:  "It  is  not  to  be  pre- 
sumed that  the  parties  contemplated 
any  unusual  exercise  of  the  power  of 
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the  legislature/'  etc.  So,  the  grounds 
for  this  exception  seem  to  correspond 
with  the  reasoning  by  which  Page,  J., 
sought  to  support  the  decision  in  the 
appellate  division  (172  App.  Div.  569, 
159  N.  Y.  Supp.  54),  now  reversed  by 
the  reported  case  (Ward  v.  Union 
Trust  Co.  1154),  where  he  said: 
"There  can  be  no  question  as  to  the 
intention  of  the  parties  at  the  time 
the  lease  was  executed,  and  that  was 
that  the  annual  tax  for  each  year  of 
the  term  was  to  be  paid  by  the  tenant. 
This  tax  had  been  assessed  and  was 
payable  in  the  fall  of  each  year.  Un- 
der the  first  two  leases,  during  the 
sixteen  years  of  their  terms,  sixteen 
annual  taxes  had  been  paid  by  the 
tenant,  and  it  was  the  expectation  of 
both  parties  that  during  the  five  years 
of  the  lease,  in  the  instant  case,  five 
annual  taxes  would  be  assessed  in 
September  and  paid  in  October  of 
each  year.  Neither  party  to  the  lease 
had  any  reason  to  anticipate  that  the 


law  in  regard  to  the  time  of  assess- 
ment and  payment  of  taxes  in  New 
York  city,  which  had  been  fixed  for 
more  than  fifty  years,  would  be 
changed  within  the  terms  of  the  lease. 
When  parties  enter  into  a  contract 
they  are  presumed  to  have  in  mind 
all  the  existing  laws  relating  thereto, 
or  to  the  subject-matter  thereof." 

In  the  class  of  cases  within  the 
scope  of  this  note,  it  may  be  observed, 
the  lessor  would  be  in  no  worse  posi- 
tion if  he  paid  the  tax  than  he  would 
have  been  in  had  the  new  law  not 
have  been  passed.  This  is  not  true 
of  any  other  class  of  cases.  The  ef- 
fect of  the  legislation,  under  the  hold- 
ing of  the  two  cases  within  the  scope 
of  the  note,  is  merely  to  relieve  one 
party  of  taxes  that  he  must  have  ex- 
pected to  pay,  and  place  the  burden 
upon  the  other  party,  who  did  not  ex- 
pect to  pay  them.  This  is  not  the  ef- 
fect in  any  other  case  in  which  the 
rule  has  been  applied.         J.  W.  M. 


RICHARD  DONEHY  et  al.,  Appts., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

Kentucky  Court  of  Appeals  ^^  May  31,  1916. 

(170  Ky.  474,  186  S.  W.  161.) 

Arrest  — -  overcoming  resistance  — -  use  of  force. 

1.  A  police  officer  attempting  to  arrest  one  for  a  misdemeanor  may 
use  such  force  as  seems  necessary  in  the  exercise  of  sound  judgment  to 
effect  his  purpose  if  the  offender  is  armed  and  offers  resistance  or  threatens 
the  oflScer,  and,  in  connection  with  such  threat,  assumes  a  menacing  at- 
titude towards  the  officer. 

-    [See  note  on  this  question  beginning  on  page  1170.] 

« 

attempting  to  steal  a  ride  on  a  train, 
advanced  towards  accused,  whom  he 
directed  to  take  his  hand  out  of  his 
pocket,  where  it  rested  upon  a  pistol, 
a  portion  of  which  was  in  sight,  and 
was  shortly  afterwards  found  dead 
with  bullet  holes  in  his  body,  while 


law  —  statement  of  plea  — 
sttflBciency. 

2.  A  statutory  provision  requiring 
the  clerk  or  district  attorney  to  read 
to  the  jury  the  indictment  in  a  crim- 
inal case  and  state  the  defendant's 
plea  is  sufficiently  complied  with  if, 
after  the  reading  of  the  indictment  by 
the  clerjc,  the  defendant  himself  pleads 
not  guilty  in  the  presence  of  the  jury. 

—  instmcticMns  —  murder. 

3.  An  instruction  on  murder  is  jus- 
.tified  in  a  case  where  one  known  to 
be  a  police  officer  by  accused,  who  was 


accused  fled  and  stated  to  others  that 
he  had  had  a  difficulty  with  a  railroad 
detective. 

[See  14  R.  C.  L.  786.] 

Homicide  —  murder  —  slaying  police- 
man. 

4.  Where  a  police  officer  is  killed 
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while  attempting  to  make  an  arrest  by 
one  who  knew  him  to  be  an  officer,  it 
is  not  necessary,  to  constitute  the 
crime  murder,  that  the  slayer  should 
have  had  a  particular  malice. 
[See  13  R.  C.  L.  866.] 

Arrest  —  right  to  kill. 

5.  A  police  officer  has  no  right  wan- 
tonly to  shoot  and  kill  one  only 
charged  with  a  misdemeanor  if  the  of- 
fender is  merely  trying  to  escape  such 
arrest  by  flight. 

[See  2  R.  C.  L.  473.] 

Appeal  —  instruction  —  right  to  kill 
in  effecting  arrest. 

6.  Failure  of  the  court  to  bring  out 
the  distinction  between  killing  one  ac- 
cused of  misdemeanor,  who  is  merely 
attempting  to  escape,  and  one  who,  be- 


ing armed,  assumes  a  menacing  at- 
titude towards  the  officer,  is  not  preju- 
dicial if  the  evidence  presents  only  the 
latter  situation. 

[See  13  R.  C.  L.  982.] 

—  refusal  of  requested  instruction. 

7.  Failure  to  give  a  requested  in- 
struction is  not  reversible  error  if  the 
subject-matter  was  adequately  cov- 
ered by  the  instructions  given. 

[See  14  R.  C.  L.  751.] 

Criminal    law   -—   right   to   handcuff 
prisoner* 

8.  It  is  within  the  sound  discretion 
of  the  sheriff,  as  the  custodian  of  a 
prisoner  on  trial  for  murder,  to  take 
him  between  the  jail  and  the  court 
room  handcuffed. 

[See  8  R.  C.  L.  69.] 


Appeal  by  defendants  from  a  judgment  of  the  Criminal,  Common  Law, 
and  Equity  Division  of  the  Circuit  Court  for  Kenton  County,  convicting 
them  of  murder.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  O.  M,  Rogers  and  R  S. 
Holmes  for  appellants. 

Messrs.  M.  M.  Logan,  Attorney  Gen- 
eral, and  D.  O.  Myatt,  Assistant  Attor- 
ney General,  for  the  Commonwealth. 

Turner,  J.,  delivered  the  opinion 
of  the  court: 

In  August,  1915,  Elmer  C.  Mat- 
thews was  a  railroad  policeman  in 
the  employ  of  the  C„  N.  0.  &  T.  P. 
Ry.  Co.  He  had  been  appointed  and 
commissioned  under  the  provisions 
of  §  779a,  Kentucky  Statutes,  and 
as  such  officer  was  clothed  with  the 
power  and  authority  of  a  sheriff 
upon  the  trains  of  the  company  or 
about  its  depots. 

On  the  18th  day  of  August,  early 
in  the  afternoon,  there  was  made  up 
in  Cincinnati  by  the  C,  N.  0.  &  T. 
P.  Ry.  Co.  a  freight  train  which  pro- 
ceeded across  the  river  on  its  south- 
bound journey;  at  Ludlow,  immedi- 
ately across  the  river  from  Cincin- 
nati, this  train  was  boarded  by 
Matthews,  the  railroad  policeman, 
and  when  the  train  got  a  short  dis- 
tance south  of  Ludlow  he  discovered 
in  one  of  the  gondola  cars  of  the 
freight  train,  which  was  loaded  with 
gas  pipe,  two  negro  men,  afterwards 
identified  as  the  appellants,  Donehy 
and  Prather. 


The  train  at  the  time  was  going 
up  a  steep  grade  and  running  at  the 
rate  of  only  from  4  to  10  miles  an 
hour;  Fleming,  the  brakeman,  was 
then  on  the  same  car  that  Donehy 
and  Prather  were  riding  in,  and 
Matthews  boarded  the  car  at  the 
northeast  corner.  As  he  did  so, 
Donehy  jumped  up,  whereupon  Mat- 
thews asked  where  they  were  going, 
when  one  of  them  said  they  were 
going  "down  the  road,"  and  they 
were  then  informed  by  Matthews 
that  they  could  not  ride  on  that 
train;  Donehy,  as  he  got  up,  had 
his  hand  in  his  right  coat  pocket, 
on  his  pistol;  Matthews  asked  him 
to  take  his  hand  out  of  his  pocket 
and  he  refused,  and  Prather,  at 
about  that  time,  said :  "Wait  a  min- 
ute, he  is  not  going  to  put  you  off." 
Matthews  then  advanced  toward 
Donehy  with  his  pistol  presented  at 
him  and  demanded  that  he  take  his 
hand  out  of  his  pocket,  and  Donehy 
still  refused,  and  when  Matthews  got 
up  to  where  Donehy  was,  he  grabbed 
hold  of  the  hand  which  he  had  in 
his  pocket  on  the  pistol,  and  struck 
him  with  his  pistol  on  the  left  side 
of  the  head,  and  Donehy,  with  his 
left  hand,  grabbed  Matthews's  right 
han^ ;  Fleming  started  to  go  to  the 
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assistance  of  Matthews  when  Prath- 
er  fired  twice  at  him,  whereupon 
Fleming,  being  unarmed,  jumped  off 
the  car;  just  after  he  jumped  off  the 
car  he  heard  seven,  eight,  or  ten 
shots,  ran  along  the  side  of  the  train 
and  got  on  a  car  further  forward, 
when  he  looked  back  and  saw  the 
two  negrpes  leaving  the  train,  going 
in  a  westerly  direction.  The  body 
of  Matthews  was  found  in  the  car 
with  four  bullet  holes  in  his  back 
and  two  in  his  right  side,  having 
been  instantly  killed.  Several 
months  later  the  two  appellants 
were  arrested  and  indicted,  charged 
with  the  murder  of  Matthews,  and 
upon  their  joint  trial  were  each 
found*  guilty  and  sentenced  to  con- 
finement in  the  penitentiary  for 
life,  from  which  judgment  they 
prosecute  this  appeal. 

Their  defense  in  the  lower  court 
was  an  alibi,  they  each  claiming 
that,  they  were  not  present  in  the 
car  at  the  time,  and  that  they  were 
not  the  men  who  engaged  in  the 
difficulty  with  Matthews.  It  is  suf- 
ficient to  say  on  this  subject  that  the 
plea  was  a  complete  failure;  they 
were  identified  positively  by  Flem- 
ing, the  brakeman;  by  a  farmer, 
who  saw  them  a  short  distance  from 
the  train,  just  after  they  had  left 
it,  and  whom  they  told  they  had  been 
fired  upon  by  a  detective-;  they  were 
identified  by  the  man  who  set  them 
across  the  Ohio  river  that  after- 
noon; and  in  addition  to  all  of  this 
there  was  the  evidence  of  three  or 
four  witnesses  showing  certain  ad- 
missions by  one  or  both  of  them. 

The  appellants,  however,  are  rely- 
ing upon  five  grounds  for  reversal: 
First,  because  the  attorney  for  the 
commonwealth,  in  his  statement  to 
the  jury,  failed  to  state  what  was 
the  plea  of  the  defendants;  second, 
that  there  was  no  evidence  author- 
izing an  instruction  on  murder; 
third,  that  the  instruction  of  self- 
defense  was  erroneous;  fourth,  be- 
cause of  the  failure  of  the  court  to 
give  the  whole  law  of  the  case ;  and, 
fifth,  because  the  sheriff  and  his 
deputies,  during  the  trial,  brought 
appellants  into  and  took  them  from 


the  court  room  handcuffed,  in  the 
presence  of  the  jury. 

1.  On  th^  first  proposition  the  rec- 
ord shows  tjiat  the  defendants  were 
arraigned  by  the  clerk  reading  to 
them  the  indictment,  after  which 
they  were  each  asked  for  their  plea, 
and  they  each  entered  a  plea  of  not 
guilty,  whereupon  the  attorney  for 
the  commonwealth  read  the  indict- 
ment to  the  jury,  but  failed  to  state 
to  the  jury  that  the  defendants 
pleaded  not  guilty. 

Section  219  of  the  Criminal  Code 
of  Practice  requires  the  clerk  or  the 
attorney  for  the  commonwealth  to 
read  to  the  jury  the  indictment  and 
state  the  defendant's  plea,  and  while 
this  provision  has  been  held  to  be 
mandatory,  a  substantial  compli- 
ance with  its  provisions  only  is  nec- 
essary. It  is  true  that  literally 
neither  the  clerk  nor  the  attorney 
for  the  commonwealth  stated  the 
plea  of  the  defendants  to  the  jury, 
but  they  themselves,  after  the  read- 
ing of  the  indictment  by  the  clerk 
and  before  the  statement  of  the 
commonwealth's  attorney,  entered 
in  the  presence  of  the  jury  their  plea 
of  not  guilty. 

The  purpose  of  this  Code  provi- 
sion is  to  inform  the  jury  at  the 
very  inception  of  the  trial  the  na- 
ture of  the  charge  and  the  plea  of 
the  defendants,  and  when  this  has 
been  done  in  the  manner  indicated, 
the  Code  provision,  crimn.**  law- 
while  not  literally  **,"^*'"**^^' 
followed,  has   been   **  **"^*      *""''• 

sufficiently  complied  with.  Combs 
V.  Com.  31  Ky.  L.  Rep.  822,  104  S. 
W.  270 ;  Meece  v,  Com.  78  Ky.  586 ; 
Howard  v.  Com.  24  Ky.  L.  Rep.  91, 
67  S.  W.  1003. 

2.  The  second  contention  of  ap- 
pellants, that  there  was  no  evidence 
justifying  the  giving  of  an  instruc- 
tion on  murder,  is  without  merit. 
Matthews  was  an  .ivstroctionn^ 
officer,  and  that  ap-  «'"-•««'• 
pellants  knew  him  to  be  such  is  ap- 
parent; he  had  on  his  badge,  and 
they,  immediately  after  the  shoot- 
ing, referred  to  him  in  their  talk 
with  the  farmer  whom  they  met  as 
the  detective,  and  in  all  the  conver- 


1164 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


sations  showing  admissions  by  them, 
detailed  by  several  witnesses  in  the 
record,  they  referred  to  him  as  the 
detective  or  as  the  railroad  detective. 
Knowing  him  to  be  a  detective,  when 
he  notified  them  that  they  could  not 
ride  on  that  train,  Donehy  immedi- 
ately assumed  towards  the  officer  a 
menacing  attitude  by  placing  his 
hand  in  his  pocket  on  his  pistol,  the 
handle  of  which  was  showing,  and 
declined  more  than  once  to  take  his 
hand  out  of  his  pocket.  Prather, 
after  the  demand  by  the  officer  that 
Donehy  should  take  his  hand  off  of 
his  pistol,  said  to  Donehy  in  the 
presence  of  the  officer :  "He  will  not 
put  you  off,"  and  drew  his  pistol  and 
fired  two  shots  at  the  brakeman 
who  undertook  to  go  to  the  relief  of 
the  officer.  Thus  it  is  seen  that  they 
each  committed  an  offense  in  the 
presence  of  the  officer;  one  the  of- 
fense of  carrying  a  concealed  weap- 
on which  he  had  started  to  draw  on 
the  officer,  and  the  other  defying 
the  authority  of  an  officer  by  say- 
ing to  him  in  substance  that  he  could 
not  put  them  off  the  train,  and  draw- 
ing his  weapon  to  enforce  that 
threat  and  to  prevent  another  from 
aiding  the  officer. 

It  is  true  that  there  was  no  eye- 
witness to  the  actual  killing,  and  the 
brakeman  only  saw  the  first  two 
shots  which  were  fired  at  him;  but 
within  a  very  few  minutes  the  two 
men  were  seen  to  leave  the  car  and 
run  off  through  the  fields,  and  im- 
mediately thereafter  the  dead  body 
of  Matthews  was  found  in  the  car 
with  four  bullet  holes  in  his  back 
and  two  in  his  right  side. 

Even  if  there  had  been  no  other 
evidence  except  that  of  the  brake- 
man  and  the  finding  of  the  body 
with  six  bullet  holes  in  it,  and  their 
location,  there  would  have  been  am- 
ple justification  in  submitting  to  the 
jury  an  instruction  on  murder ;  but, 
in  addition  to  this  evidence,  there 
is  that  of  some  two  or  three  other 
witnesses  who  testified  to  admis- 
sions made  by  the  defendants  at 
different  times,  showing  that  they 
shot  the  decedent  with  his  own  pis- 
tol after  having  taken  it  from  him. 


and  that  he  begged  them  not  to  kill 
him. 

It  is  true  there  is  no  evidence  that 
Matthews  notified  the  defendants 
that  he  was  an  of&cer,  or  that  he  in 
terms  said  to  them  he  intended  to 
arrest  them ;  but,  as  already  stated, 
the  evidence  shows  that  they  knew 
he  was  an  officer,  and  the  facts 
stated  by  Fleming  unmistakably 
showed  Matthews's  intention  to  ar- 
rest them,  and  that  they  knew  of 
such  intention. 

It  has  long  been  the  rule  in  this 
state  that  where  an  officer  is  killed 
while  attempting  to  make  an  arrest, 
by  one  knowing  him  to  be  an  officer, 
it  is  not  necessary,  eomicide- 

tO      constitute     the    miirder-«i«yi«ir 

crime    of    murder,  '^•"**'-"- 
that  the  slayer  should  have  had  any 
particular  malice.     Dilger  v.  Com. 
88  Ky.  550,  11  S.  W.  651. 

3.  The  first  objection  to  the  in- 
struction on  self-defense  is  that  it 
tells  the  jury  it  was  the  duty  of  the 
appellants  to  submit  to  an  arrest  at 
the  hands  of  Matthews  if  they  knew 
he  was  an  officer  and  was  attempt- 
ing to  arrest  them.  It  is  argued 
that  this  was  unauthorized  because 
there  was  no  evidence  that  they 
knew  he  was  an  officer,  or  that  they 
knew  he  was  undertaking  to  arrest 
them;  but  we  have  already  seen 
from  a  statement  of  the  facts  that 
there  was  evidence  that  they  knew 
he  was  an  officer,  and  that  the  facts 
showed  that  he  was  attempting  to 
arrest  them. 

Objection  is  also  to  the  con- 
cluding paragraph  of  that  instruc- 
tion, which  said  to  the  jury  in  sub- 
stance that  the  officer,  in  attempt- 
ing to  make  the  arrest,  had  the  right 
to  use  such  force  as  appeared  to  him 
to  be  reasonably  necessary  to  accom- 
plish such  purpose,  and  that  if  the 
defendants,  knowing  he  was  an  of- 
ficer and  attempting  to  arrest  them, 
resisted  arrest,  and  in  doing  so  shot 
and  killed  him,  or  aided  or  abetted 
in  such  shooting  and  killing,  then 
they  could  not  be  acquitted  on  the 
ground  of  self-defense. 

The  distinction  has  been  frequent- 
ly pointed  out  by  this  court  between 
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the  rights,  power,  and  authority  of 
an  officer  attempting  to  make  an  ar- 
rest for  a  misdemeanor  in  cases 
where  there  is  forcible  resistance  by 
the  offender  and  in  cases  where 
there  is  only  an  effort  to  escape  by 
fleeing.  Manifestly  an  officer  has  no 
right  to  wantonly  shoot  or  kill  one 
only  charged  with  a  misdemeanor  if 
the  offender  is  merely  trying  to  es- 
Arrest-  cape  such  arxest  by 

riffht  to  kill.        flight;  but  if  the  of- 

fender  be  armed  and  offers  forcible 
resistance  or  threatens  the  officer, 
and,  in  connection  with  such  threat, 
assumes  a  menacing  attitude  to- 
wards the  officer,  the  officer  then 
may  use  such  force  in  the  exercise 
of  a  sound  judgment  as  is  necessary 
to  effect  the  arrest,  not  only  for  the 

purpose  of  bringing 
the  offender  to  jus- 
tice, but  to  protect 
himself  from  threatened  danger. 
Com.  V.  Marcum,  135  Ky.  12,  24 
L.R.A.(N.S.)  1194,  122  S.  W.  215; 
Stevens  v.  Com.  124  Ky.  32,  98  S.  W. 
284 ;  Reed  v.  Com.  125  Ky.  126,  100 
S.  W.  856. 

While  the  instruction  in  this  case 
did  not  point  out  the  distinction 
which  has  been  taken  in  the  cases 
referred  to,  it  could  not  have  been 
prejudicial  in  this  case  for  the  rea- 
son that  all  the  evidence  showed 

that  both  of  the  ap- 
pellants, at  the  time 
of  the  attempted  ar- 
rest, were  armed, 
that  they  resisted  arrest,  and  in 
such  resistance  drew  their  pistols 
and  in  effect  defied  the  officer. 

4.  It  is  complained  by  appellants 
that  the  court  did  not  give  the  whole 
law  of  the  case  because  of  its  failure 
to  instruct  the  jury  that  the  appel- 
lants had  the  right 
to  resist  the  at- 
tempted arrest  by 
Matthews  if  the  jury  believed  from 
the  evidence  the  arrest  was  under- 
taken in  an  illegal  way. 

It  is  unnecessary  to  consider  this 
contention  at  length,  for  whether 
such  an  instruction  was  authorized 
by  the  evidence  or  not,  the  idea  con- 
tended for  was  embraced  in  one  of 


A  ppeal—instrnc- 
tlon— rliTlit  to 
kill  In  effect tngr 
arrest. 


— refnsal  of 

requested 

Inatmctloii. 


the  instructions  given  wherein  the 
jury  was  told,  in  substance,  that  if 
they  believed  from  the  evidence  that 
the  defendants  did  know  that  Mat- 
thews was  an  officer  and  was  at- 
tempting to  arrest  them,  and  did  not 
forcibly  resist  such  arrest,  and  that 
Matthews  assaulted  them  or  either 
of  them  with  a  pistol,  and  that  they 
had  reasonable  grounds  for  believing 
from  his  conduct  that  they  or  either 
of  them  were  in  danger  of  death  or 
great  bodily  harm,  and  that  it  was 
necessary  or  appeared  to  them,  in 
the  exercise  of  a  reasonable  judg- 
ment, to  be  necessary,  in  order  to 
avert  such  danger,  to  shoot  Mat- 
thews, then  they  would  find  such 
defendants  not  guilty  on  the  ground 
of  self-defense. 

But,  in  any  event,  the  statement 
of  the  evidence  above  given  shows 
that  there  was  no  basis  in  the  evi- 
dence for  any  such  instruction. 

5.  Finally  it  is  contended  that  be- 
cause the  sheriff  and  his  deputies, 
during  the  progress  of  the  trial, 
brought  the  two  appellants  into  the 
court  room  and  took  them  therefrom 
handcuffed,  the  judgment  should  be 
reversed,  because  such  conduct 
strongly  tended  to  prejudice  the 
jury  against  them. 

The  sheriff,  while  conducting  pris- 
oners to  and  from  court,  was  their 
proper  custodian,  and  was  respon- 
sible for  their  delivery  to  the  court 
and  back  to  the  jail.  Such  officers 
have  all  kinds  of  criminals  to  deal 
with;  they  have  not  only  the  most 
dangerous  and  desperate  criminals, 
charged  with  such  crimes  as  would 
give  them  an  incentive  to  take  any 
desperate  chance  to  escape,  but  they 
are  also  the  custodians  of  the  most 
harmless  and  inoffensive  offenders, 
whose  nature  and  disposition  is  such, 
or  the  charge  against  whom  is  such, 
that  little  inducement  is  offered 
them  to  undertake  to  escape  or  to  do 
harm  to  others.  Under  such  circum- 
stances it  would  be  most  unreason- 
able to  say  that  a.  public  official 
charged  with  the  responsibility  of 
delivering  prisoners  to  the  court  and 
returning  them  to  jail  should  not 
be  given  the  right  to  exercise  some 
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discretion  in  handling  his  prisoners. 
It  would  be  unfair  to  the  officer  to 
say  that  he  must  treat  a  desperate 
and  dangerous  criminal  in  the  same 
way  and  give  him  the  same  oppor- 
tunity to  escape  or  to  do  injury  to 
others  as  he  would  an  inoffensive 
prisoner  charged  with  a  less  serious 
offense. 

As  said  in  Firestone  v.  Rice,  71 
Mich.  377,  15  Am.  St.  Rep.  266,  38 
N.  W.  885,  "some  discretion  must 
be  reposed  in  an  officer  in  making  an 
arrest  for  felony  as  to  the  means 
taken  to  apprehend  and  safely  keep 
the  prisoner.  In  order  to  justify 
handcuffing  a  person  arrested  for 
felony  it  is  not  necessary  that  he 
should  be  unruly  or  attempt  to  es- 
cape, or  do  anything  indicating  a 
necessity  for  such  restraint,  nor,  in 
the  absence  of  these  indications, 
that  he  should  be  of  notoriously  bad 
character."  Also  Edger  v.  Burke, 
96  Md.  726,  54  Atl.  986. 


We  entertain  no  doubt  that  it  is 
within  the  sound  discretion  of  an 
officer  in  custody  of  criminals,  tak- 
ing into  account  the  crimi»«j  i.w- 
nature    of    the    of-  ri«rht  to  hand- 
fense   charged   and/"*  »•''""""'• 
the  character  and  disposition  of  the 
offender,  to  place  handcuffs  on  him 
when  he  is  taken  to  the  court  from 
the  jail  for  trial. 

Judgment  affirmed. 


NOTE. 

The  question  as  to  the  degree  of 
force  which  may  lawfully  be  employed 
in  arresting  one  charged  with  a  mis- 
demeanor, which  the  court,  in  the  re- 
ported case  (DoNEHY  v.  Com.  ante, 
1161),  considered  because  of  its  bear- 
ing on  the  defendant's  right  of  self- 
defense,  is  the  subject  of  a  note  be- 
ginning at  page  1170,  post. 


STATE  OF  NORTH  CAROLINA 

V. 

I.  W.  DUNNING,  Appt. 

Noj*th  Carolina  Supreme  Court  —  March   12 f   1919, 

(—  N.  C.  — ,  98  S.  E.  630.) 

Arrest  —  use  of  necessary  force  —  misdemeanor. 

1.  An  officer  having  a  right  to  arrest  an  offender  may  use  such  force 
as  is  necessary  to  effect  his  purpose,  even  to  the  extent  of  taking  life. 
[See  note  on  this  question  beginning  on  page  1170.] 


Assault  —  deadly  weapon  —  effecting 
arrest. 

2.  A  police  officer  cannot  be  convict- 
ed of  assault  with  a  deadly  weapon 
for  using  a  pistol  to  effect  an  arrest 
under  warrant  of  one  charged  with  a 
misdemeanor. 

[See  2  R.  C.  L.  470,  471,  539,  540.] 

—  liability  of  officer. 

3.  A  police  officer  is  liable  for  the 
use  of  force  in  effecting  an  arrest  on- 
ly when  excessive  force  is  used  mali- 
ciously, or  to  such  a  degree  as 
amounts  to  wanton  abuse  of  authority. 

[See  2  R.  C.  L.  470.] 

—  justification  of  shooting. 

4.  A  police  officer  having  a  warrant 
to  arrest  a  man  who  for  several  hours 
has  been  drunk,  committing  breaches 


of  the  peace,  and  terrorizing  the  com- 
munity, is  justified  in  shooting  him  if, 
when  advancing  upon  him  to  arrest 
him,  after  having  notified  him  of  his 
purpose,  the  person  whose  arrest  is 
sought  defies  the  officer,  and  attempts 
to  cut  him  with  an  open  knife,  al- 
though the  officer  might  have  avoided 
injury  by  retreating. 
[See  2  R.  C.  L.  473.] 

Assault  —  duty  of  police  officer  to  re- 
treat. 

5.  An  officer  charged  with  the  ar- 
rest of  one  committing  a  breach  of  the 
peace  is  not  bound  to  retreat  or  retire 
to  avoid  injury,  but  must  stand  his 
ground  and  use  such  force  as  is  neces- 
sary to  effect  the  arrest. 

[See  2  R.  C.  L.  473.]  . 


STATE  V.  DUNNING. 
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Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Bertie 
County,  convicting  him  of  assault  with  a  deadly  weapon.    New  trial. 


Statement  by  Hoke,  J. : 

This  is  an  indictment  for  an  un- 
lawful assault  with  a  deadly  weapon 
on  one  C.  T.  White,  while  defendant, 
as  constable  and  chief  of  police  of 
the  town  of  Aulander,  was  endeavor- 
ing to  arrest  the  said  prosecutor  C. 
T.  White  for  disorderly  conduct  in 
breach  of  the  criminal  law. 

On  the  trial  the  defendant  testi- 
fied in  his  own  behalf,  and  at  the 
close  of  all  the  evidence  the  court 
charged  the  jury  as  follows:  "Gen- 
tlemen of  the  jury,  if  you  believe 
the  evidence  of  the  defendant,  I.  W. 
Dunning,  himself,  I  charge  you  that 
he  is  guilty,  and,  if  you  so  believe 
it,  you  will  say  guilty  for  your  ver- 
dict." 

Verdict  of  guilty.  Judgment,  and 
defendant  excepted  and  appealed. 

Messrs.  Winston  &  Matthews  and 
Alex  Lassiter  for  appellant. 

Messrs.  James  M.  Manning,  Attor- 
ney General,  Frank  Nash,  and  Win- 
borne  &  Winborne  for  the  State. 

Hoke,  J.,  delivered  the  opinion  of 
the  court: 

There  was  evidence  on  the  part 
of  the  state  tending  to  convict  the 
defendant,  but  the  same  does  not 
accompany  the  record,  as  no  excep- 
tion is  made  concerning  it. 

For  the  defense  I.  W.  Dunning,  a 
witness  in  his  own  behalf,  testified 
as  follows:  "I  am  the  defendant. 
I  have  lived  near  and  in  Aulander, 
Bertie  county,  all  my  life.  I  am  now 
twenty-four  years  old.  Some  three 
years  ago  I  moved  to  Aulander,  to 
be  near  a  physician  for  treatment. 
I  went  to  Norfolk  and  underwent  an 
operation  and  came  back  to  Aulan- 
der. I  have  not  been  strong  since 
then.  The  commissioners  of  the 
town  of  Aulander  elected  me  con- 
stable and  chief  of  police  of  the 
town.  There  was  no  other  constable 
of  the  town  nor  any  other  police- 
man. I  was  the  only  one.  I  have 
known  C.  T.  White  all  my  life.  He 
was  then  living  in  Aulander,  and  had 
been  living  there  a  number  of  years. 
His  reputation  was  that  when  under 


the  influence  of  liquor  he  was  a  des- 
perate and  violent  man.  I  know  that 
of  my  own  knowledge,  because  I  had 
frequently  seen  him  in  that  condi- 
tion. He  had  been  indicted  for  re- 
peated assaults  and  for  cutting  peo- 
ple, and  had  been  convicted.  At  the 
May  election  of  this  year  in  Aulan- 
der I  was  re-elected  constable  by  the 
people  of  the  town.  On  the  day  in 
question,  about  4  o'clock  in  the  aft- 
ernoon, complaint  was  made  to  me 
that  C.  T.  White  was  drunk  on  the 
street,  violently  noisy,  and  profane 
in  the  presence  of  the  public  and  of 
ladies  passing  on  the  street.  I  went 
up  the  street  and  found  him  at  the 
Main  street  crossing  of  the  town, 
within  a  few  yards  of  the  postoflSce, 
in  the  heart  of  the  business  section 
of  the  town  and  of  the  bank,  and  in 
the  very  center  of  the  business  part 
of  the  town.  I  went  up  to  him.  He 
had  an  open  knife  in  his  hand  and 
was  noisy  and  cursing.  I  ordered 
him  to  cease  cursing  and  advised 
him  to  go  home.  I  did  not  want  to 
have  to  put  him  in  the  lockup,  and 
thought  I  could  get  him  quiet.  He 
did  quiet  down  for  a  few  moments, 
and  came  up  to  me  and  said  he  want- 
ed me  to  give  him  his  liquor.  He 
claimed  that  he  had  been  to  Kelford 
and  brought  back  2  quarts  of  liquor, 
and  said  I  had  taken  it.  I  told  him 
I  had  not  done  so.  He  demanded 
that  I  let  him  search  me,  and  to  sat- 
isfy him  I  did  so.  He  felt  in  all  my 
pockets  until  he  came  to  the  one  in 
which  I  had  my  pistol,  as  I  was 
then  on  duty.  I  told  him  he  could 
not  go  in  that  pocket.  Then  he  be- 
gan to  curse  and  abuse  me,  and 
called  me  a  most  foul  and  loathsome 
name  (too  foul  for  this  record).  I 
backed  back  from  him.  He  had  me 
by  the  hand  and  was  attempting  to 
cut  me.  I  was  trying  to  arrest  him. 
This  kept  up  for  several  minutes. 
Finally,  the  mayor  came  up  and 
quieted  him  down.  Later  he  went  in 
the  barber  shop  and  commenced 
raising  a  row  and  cursing  Mr.  Ear- 
ly, who  was  in  the  barber  shop.  Ear- 
ly finally  got  him  down  on  the  floor. 
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I  went  to  arrest  him,  and  Early  and 
his  relatives  said  if  I  would  let  him 
alone  they  could  get  him  to  go  home. 
He  was  quiet  for  but  a  moment,  and 
came  out  in  the  street  and  com- 
menced cursing  Early  and  myself 
and  threatened  to  kill  us  both.  He 
had  his  open  knife  in  his  hand.  I 
dodged  about  the  town  to  keep  out 
of  his  way.  He  completely  terror- 
ized the  town.  All  the  above  oc- 
curred about  three  to  four  hours 
before  I  shot  him.  People  came  to 
me  and  complained,  and  finally 
about  10  o'clock  Mr.  A.  T.  Castel- 
low,  the  mayor  of  the  town,  brought 
me  a  warrant  charging  disorderly 
conduct  or  a  misdemeanor,  for  the 
arrest  of  C.  T.  White,  and  told  me 
to  go  at  once  and  arrest  him  and 
bring  him  before  him.  During  the 
early  part  of  the  evening,  and  again 
after  I  got  the  warrant,  I  called  on 
several  persons  to  go  with  me  to  as- 
sist in  making  the  arrest.  They  all 
declined  because  they  said  they 
knew  his  desperate  and  dangerous 
character  when  under  the  influence 
of  liquor,  and  they  did  not  propose 
to  get  cut.  I  finally  got  a  man  to 
go  with  me.  Then  White  was  pass- 
ing down  the  street  with  one  Cox, 
and  going  in  the  direction  of  the 
Cox  place  of  business— his  res- 
taurant and  poolroom.  I  heard  him 
cursing  and  threatening  to  kill  me 
and  Early.  He  was  violent ;  cursing 
and  noisy.  He  went  in  the  Cox 
place  of  business  and  took  a  seat  by 
the  stove*.  It  was  a  store  some  70 . 
feet  deep.  In  the  back  was  a  pool- 
room. Some  young  boys  were  there 
playing  pool.  The  stove  was  in  the 
middle  of  the  house,  between  the 
counters,  and  about  20  feet  from 
the  door.  I  went  in  with  my  war- 
rant in  my  hand.  I  then  had  my 
pistol  in  my  pocket,  and  had  not 
taken  it  out  during  the  day  or  night. 
I  had  my  hand  on  my  pistol,  which 
was  in  my  hip  pocket.  I  walked 
within  10  or  12  feet  of  White,  and 
said:  *I  have  a  warrant  for  you; 
consider  yourself  under  arrest.'  He 
got  up  with  his  open  knife  in  his 
hand,  and  I  said:  Tut  up  your 
knife  and  consider  yourself  under 


arrest.'  He  said:  'Damn  you  and 
your  warrant,  too;  take  your  hand 
off  your  gun.'  I  again  told  him  I 
had  the  Ivarrant  and  to  consider 
himself  under  arrest.  He  again  re- 
plied: 'Damn  you  and  your  war- 
rant both;  take  your  hand  off  your 
gun.'  He  then  advanced  towards 
me  about  one  step  with  his  knife 
open  in  his  hand,  and  drawn  back  in 
the  attitude  of  striking.  He  did 
not  get  in  striking  distance  of  me; 
an  open  door  opening  on  the  street 
was  behind  me,  and  there  was  noth- 
ing to  keep  me  from  going  out  of  it. 
If  I  had  stepped  out  of  this  door  he 
could  not  have  hurt  me,  but  I  did 
not  go  out  of  the  door  because  I  did 
not  want  to  run.  The  warrant  I 
had  for  his  arrest  charged  disorder- 
ly conduct,  or  a  misdemeanor." 
And  on  this  evidence  we  are  of 

opinion   that   there  .^-.^ut-deatiiy 
was   error  in  hold-  weapon-eirect- 
ing    the    defendant  *-«  •"^-*- 
guilty  as  a  conclusion  of  law. 

It  is  a  principle  very  generally 
accepted  that  an  officer,  having  the 
right  to  arrest  an  offender,  may  use 
such    force    as    is  A^,e.t-«e  of 

necessary    to     effect    necesB^ry  force 
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his  purpose,  and  to 
a  great  extent  he  is  made  the  judge 
of  the  degree  of  force  that  may  be 
properly  exerted.  Called  on  to  deal 
with  violators  of  the  law,  and  not 
infrequently  to  act  in  the  presence 
of  conditions  importing  serious 
menace,  his  conduct  in  such  circum- 
stances is  not  to  be  harshly  judged, 
and,  if  he  is  withstood,  his  author- 
ity and  purpose  being  made  known, 
he  may  use  the  force  necessary  to 
overcome  resistance,  and  to  the  ex- 
tent of  taking  life,  if  that  is  re- 
quired for  the  proper  and  efficient 
performance  of  his  duty.  It  is 
when  excessive  force  has  been  used 
maliciously,  or  to 
such  a  degree  as  ©"SmcerT 
amounts  to  a  wan- 
ton abuse  of  authority,  that  crim- 
inal liability  will  be  imputed.  The 
same  rule  prevails  when  an  officer 
has  a  prisoner  under  lawful  arrest, 
and  the  latter  makes  forcible  effort 
to  free  himself;  and,  in  this  juris- 
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diction,  the  position  holds  whether 
the  offense  charged  be  a  felony  or  a 
misdemeanor,  the  governing  princi- 
ple being  based  on  the  unwarranted 
resistance  to  lawful  authority,  and 
not  dependent,  therefore,  on  the 
grade  of  the  offense. 

These  views  are  in  accord  with 
numerous  decisions  of  our  court  in 
which  the  questions  presented  were 
directly  considered,  as  in  State  v. 
Sigman,  106  N.  C.  728, 11  S.  E.  520 ; 
State  v.  McMahan,  103  N.  C.  379,  9 
S-  E.  489 ;  State  v.  Pugh,  101  N.  C. 
737,  9  Am,  St.  Rep.  44,  7  S.  E.  757; 
State  V.  McNinch,  90  N.  C.  695; 
State  V,  Garrett,  60  N.  C.  (1  Winst. 
L.)  144,  84  Am.  Dec.  359;  State  v. 
Stalcup,  24  N.  C.  (2  Ired.  L.)  50.  In 
State  V.  Sigman  the  principle  is 
stated  and  approved  as  follows: 
"If  an  officer  is  resisted  in  making 
an  arrest,  he  may  use  that  degree  of 
force  which  is  necessary  to  the 
proper  performance  of  his  duty; 
and,  after  an  accused  person  is  ar- 
rested, the  officer  is  justified  in  the 
use  of  such  force  as  may  be  neces- 
sary, even  to  taking  life,  to  prevent 
his  escape,  whether  the  offense 
charged  is  a  felony  or  a  misdemean- 


or." 

In  State  v.  McNinch:  *'A  police 
officer,  in  arresting  one  for  violating 
a  city  ordinance,  was  indicted  for  an 
assault.  The  prosecutor  alleged 
that  the  force  used  was  excessive, 
and  the  judge  charged  the  jury  if 
such  was  the  case  the  defendant 
was  guilty,  but  failed  to  call  their 
attention  to  the  good  faith  in  which 
the  officer  claims  to  have  acted. 
Held,  error.  The  amount  of  force 
necessary  to  make  the  arrest  is  left 
to  the  judgment  of  the  officer  when 
acting  within  the  scope  of  his  gen- 
eral powers  and  actuated  by  no  ill 
will  or  malice." 

In  State  v.  Garrett  it  was  held, 
among  other  things,  "that  where  a 
defendant,  in  a  state's  warrant 
charging  a  misdemeanor,  put  him- 
self in  armed  resistance  to  the  offi- 
cer having  such  warrant,  and  the  of- 
ficer, in  an  attempt  to  take  defend- 
'^nt,  slew  him,  without  resorting  to 
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unnecessary  violence,  it  was  held 
that  he  was  justified." 

In  Sigman's  Case  the  officer  was 
convicted  of  an  assault,  but  that 
was  because,  the  offense  being  only 
a  misdemeanor,  the  defendant  was 
fleeing  from  the  officer  to  avoid  ar- 
rest, the  distinction  and  principle 
applicable  being  stated  as  follows: 
"But  where  a  person  charged  only 
with  a  misdemeanor  flies  from  the 
officer  to  avoid  arrest,  the  latter  is 
not  authorized  to  take  life  or  shed 
blood  in  order  to  make  the  arrest. 
Under  such  circumstances,  if  he 
kills,  he  will  at  least  be  guilty  of 
manslaughter,  and  he  will  be  guilty 
of  an  assault  if  no  actual  injury  is 
inflicted,  if  he  uses  such  force 
as  would  have  amounted  to  man- 
slaughter had  death  ensued." 

And  a  similar  ruling  was  ap- 
proved in  Sossamon  v.  Cruse,  133  N. 
C.  470,  45  S.  E.'757,  and  in  State  v. 
Bryant,  65  N.  C.  327.  In  none  of 
these  was  the  question  of  resistance 
prebented. 

Considering  the  facts  in  evidence 
as  testified  to  by  defendant,  it  ap- 
pears that  the  prosecutor,  C.  T. 
White,  shown  to  be  a  violent  and 
dangerous  man  when  drinking,  had 
been  drunk  and  disorderly  in  the 
town  of  Aulander  for  several  hours, 
intimidating  its  citizens,  committing 
various  violations  of  the  town  ordi- 
nances, including  several  breaches 
of  the  peace;  that  when  defendant, 
the  constable  and  chief  of  police,  ap- 
proached the  prosecutor  to  arrest 
him,  having  a  warrant  for  the  pur- 
pose duly  issued,  and  of  which  the 
prosecutor  was  fully  aware,  the  lat- 
ter, in  resistance,  assaulted  the  offi- 
cer with  a  drawn  knife,  making  it 
necessary  to  shoot  the  offender  in 
order  to  subdue  him  and  execute  the 
process  and  in  -view  of  the  principles 
prevailing  here,  as  stated,  if  this 
version  of  the  occurrence  is  accept- 
ed by  the  jury,  the  action  of  the  of- 
ficer is  fully  justified.  True,  de- 
fendant testifies  that  he  could  have 
retired  from  the  room  and  have 
avoided  the  difficulty,  "but  that  he 
did  not  want  to  run."    While  this,. 
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at  times,  may  be  the  rule  as  be- 
tween individuals,  under  the  circum- 
stances presented  he  was  not  re- 
quired to  "withdraw  or  to  run." 
Charged,  in  a  special  sense,  with 
conserving  the  peace  and  quiet  of 
the  town,  having,  as  stated,  a  war- 
rant commanding  him  to  arrest  the 

prosecutor,  it  was 
both  his  legal  right 
and  official  duty  to 
proceed  according  to  the  exigency 
of  his  writ,  and  to  exercise  the  force 
required  to  its  efficient  execution. 

A  proper  concept  of  the  officer's 
duty  in  the  premises  is  very  well 
stated  in  one  of  the  defendant's 
prayers  for  instructions,  as  follows : 


— Jasttflcatlon 
of  shooting:. 


"The  law  does  not  require  an  officer 
with  a  warrant  for  an  arrest  for  an 
offense  to  retreat  or  retire,  but  he 

must      stand      his   a— «i*_h-#^ 
ground     ana     per-  of  police  omoer 
form  his  duty ;  and  *^  '**'*•*• 
it  was  not  the  duty  of  the  defend- 
ant with  the  warrant  for  the  arrest 
of  the  prosecutor,  when  the  prose- 
cutor  advanced   on   him   with   the 
knife,  if  he  did  so,  to  back  or  retire, 
but  it  was  his  duty  to  stand  and  per- 
form his  duty  and  disarm  the  prose- 
cutor, if  it  appeared  to  be  necessary 
to  do  so,  to  effect  the  arrest." 

On  the  record  there  was  error  to 
defendant's  prejudice,  and  there 
must  be  a  new  trial  of  the  cause. 


ANNOTATION. 

Degree  of  force  that  may  be  employed  in  arrestmg  one  charged  with  a 

misdemeanor. 


I.  Scope,  1170. 
11.  General  rule,  1170. 

III.  Judging  the  amount  of  force,  1172. 

IV.  Checking  flight,  1173. 

I.  Scope. 

This  note  does  not  discuss  the  force 
used  on  third  persons,  or  in  suppress- 
ing affrays,  etc.  Unlawful  arrests  and 
arrests  of  fugitive  slaves  are  also  ex- 
cluded. 

li.  General  rule. 

An  officer  having  the  right  to  arf^st 
a  misdemeanant  may  use  such  force 
as  is  necessary  to  effect  his  purpose. 

United  States.  —  United  States  ex 
rel.  Roberts  v.  Jailer  (1867)  2  Abb. 
(U.  S.)  268,  Fed.  Cas.  No.  15,463; 
North  Carolina  v.  Gosnell  (1896)  74 
Fed.  734;  Re  Laing  (1903)  127  Fed. 
213. 

Alabama.  —  Patterson  v.  State 
(1890)  91  Ala.  58,  8  So.  756;  Birt  v. 
State  (1908)  156  Ala.  29,  46  So.  858; 
Tarwater  v.  State  (1817)  —  Ala.  App. 
— ,  75  So.  816. 

Georgia. — Ramsey  v.  State  (1893) 
92  Ga.  53,  17  S.  E.  613. 

Iowa.— State  v.  Phillips  (1903)  119 
Iowa,  652,  67  L.R.A.  292,  94  N.  W. 
229,  13  Am.  Crim.  Rep.  325. 


V.  irfeeting  physical  resistance: 

a.  Need  not  retreat,  1175. 

b.  Shooting  or  killing: 

(1)  General  rule,  1175. 

(2)  Contrary  doctrine,   1177. 

Kansas.  —  State  v.  Appleton  (1904) 
70  Kan.  217,  78  Pac.  445. 

Kentucky.  —  Fleetwood  v.  Com. 
(1882)  80  Ky.  1,  4  Am.  Crim.  Rep.  36; 
Cockrill  V.  Com.  (1893)  95  Ky.  22,  23 
S.  W.  659;  Bowman  v.  Com.  (1894) 
96  Ky.  8,  27  S.  W.  870;  Com.  v.  Mar- 
cum  (1909)  135  Ky.  1,  24  L.R.A.  (N.S.) 
1194,  122  S.  W.  215. 

Missouri.  —  State  v.  Fuller  (1888) 
96  Mo.  165,  9  S.  W.  583;  State  v.  Dier- 
berger  (1888)  96  Mo.  666,  9  Am.  St. 
Rep.  380,  10  S.  W.  168;  State  v.  Rose 
(1897)  142  Mo.  418,  44  S.  W.  329, 

North  Carolina. — State  v.  Garrett 
(1863)  60  N.  C.  (1  Winst.  L.)  144,  84 
Am.  Dec.  359;  State  v.  Dunning  (re- 
ported herewith)  ante,  1166. 

Ohio.— State  v.  Pate  (1897)  7  Ohio 
N.  P.  543. 

Pennsylvania. — Com.  v.  Max  (1870) 
8  Phila.  422. 

Virginia. — Mesmer  v.  Com.  (1875) 
26  Gratt.  976. 

England.— Leigh  v.  Cole  (1853)  6 
Cox,  C.  C.  329. 

But  the  officer  must  not  use  exces- 
sive force.  •*" 
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California.  —  Towle  v.  Matheus 
(1900)  130  Cal.  574,  62  Pac.  1064. 

Delaware.— Petit  v.  Colmery  (1903) 
4  Penn.  266,  55  Atl.  344. 

Georgia.— Burns  v.  State  (1888)  80 
Ga.  544,  7  S.  E.  88;  Moody  v.  State 
(1904)  120  Ga.  868,  48  S.  E.  340; 
Dixon  V.  State  (1912)  12  Ga.  App.  17, 
76  S.  E.  794. 

Illinois.  —  Cash  v.  People  (1889)  32 
111.  App.  250. 

Indiana. — Plummer  v.  State  (1893) 
135  Ind.  308,  34  N.  E.  968;  Gross  v. 
State  (1917)  —  Ind.  — ,  1  A.L.R.  1151, 
117  N.  E.  562. 

Mississippi.  —  Wallace  v.  State 
(1897)  —  Miss.  — ,  21  So.  662. 

Missouri.  —  State  v.  Lane  (1900) 
168  Mo.  572,  59  S.  W.  965. 

South  Carolina.  —  Golden  v.  State 
(1869)   1  S.  C.  292. 

England.— Rex  v.  Smith  (1804)  3 
Russell,  Crimes,  6th  ed.  132. 

See  also,  as  stating  the  same.  State 
V.  Mills  (1908)  6  Penn.  (Del.)  497,  69 
Atl.  841 ;  State  v.  Wyatt  (1913)  4  Boyce 
(Del.)  473,  89  Atl.  217.  In  some  cases 
the  statute  provides  as  much.  See 
Petrie  v.  Cartwright  (1902)  114  Ky. 
103,  59  L.R.A.  720,  102  Am.  St.  Rep. 
274,  70  S.  W.  297,  13  Am.  Crim.  Rep. 
72;  Skidmore  v.  State^  (1875)  43  Tex. 
93;  Harper  v.  State  (1918)  —  Tex. 
Crim.  Rep.  — ,  207  S.  W.  96. 

Where  there  are  persons  in  sight 
whose  aid  can  be  procured,  it  is  aggra- 
vated assault  and  battery  for  an  officer 
to  strike  with  a  pistol  a  drunken  man 
who  refuses  to  go  with  him.  Skidmore 
V.  State  (1875)  43  Tex.  93;  Skidmore 
V.  State  ( 1877)  2  Tex.  App.  20. 

The  officer  cannot  chastise  the  pris- 
oner for  insolence.  Moody  v.  State 
(1904)  120  Ga.  868,  48  S.  E.  340;  Dix- 
on v.  State  (1912)  12  Ga.  App.  17,  76 
S.  E.  794.  He  may  not  unnecessarily 
brutally  assault  and  beat  him.  Cash 
V.  People  (1889)  32  111.  App.  250.  He 
cannot  strike  and  beat  an  unresisting 
prisoner  after  they  have  reached  the 
guardhouse.  Moody  v.  State  (Ga,) 
supra. 

In  State  v.  Lane  (Mo.)  supra,  where 
the  prisoner  died  from  a  blow  with  a 
pistol,  the  court  said:  "Considering 
the  inequality  in  the  size  of  the  officer 
and  the  prisoner,  that  the  officer  was 


sober  and  the  prisoner  drunk,  that  the 
officer  had  an  assistant,  that  he  was 
already  in  a  room  adjoining  the  cala- 
boose, and  had  made  no  effort  to  es- 
cape when  coming  from  the  saloon  to 
the  prison,  that  the  officer  at  no  time 
requested  Bohlack,  his  assistant,  to  aid 
him  in  putting  the  prisoner  in  the 
calaboose,  but  resorted  to  his  pistol 
and  knocked  him  down,  we  do  not 
think  we  can,  as  a  matter  of  law,  say 
that  he  did  not  use  excessive  and  un* 
necessary  means  to  compel  obedience 
to  his  authority." 

It  is  murder  gratuitously  to  shoot 
and  kill  a  misdemeanant  immediately 
on  meeting  him.  Rex  v.  Smith  (Eng.) 
supra. 

The  officer  is  also  liable  for  criminal 
carelessness.  York  v.  Com.  (1884) 
82   Ky.  360. 

An  officer  who  does  not  inform  the 
accused  that  he  has  come  to  arrest 
him,  and  who  carelessly  and  recklessly 
shoots  into  the  room  where  the  ac- 
cused is,  killing  him,  although  there 
was  no  attempt  to  evade  the  arrest, 
cannot  escape  punishment.  State  v. 
Rollins  (1909)  226  Mo.  524,  126  S.  W. 
478. 

Clubs. 

The  officer  may  use  his  club  if  nec- 
essary. Patterson  v.  State  (1890)  91 
Ala.  58,  8  So.  756;  Gillespie  v.  State 
(1901)  69  Ark.  573,  64  S.  W.  947,  13 
Am.  Crim.  Rep.  123;  State  v.  Pugh 
(4888)  101  N.  C.  737,  9  Am.  St.  Rep. 
44,  7  S.  E.  757;  Mesmer  v.  Com.  (1875) 
26   Gratt.    (Va.)    976    (billy). 

In  a  case  where  the  officer  used  his 
club,  the  court  said:  "The  jury  ought 
not  to  weigh  the  conduct  of  the  officer 
as  against  him  in  gold  scales ;  the  pre- 
sumption is  he  acted  in  good  faith." 
State  V.  Pugh  (1888)  101  N.  C.  737,  9 
Am.  St.  Rep.  44,  7  S.  E.  757. 

An  officer  cannot  be  convicted  of 
murder  for  killing  a  person  whom  he 
is  attempting  to  arrest  for  misde- 
meanor by  striking  him  on  the  head 
with  a  billy,  if  he  uses  no  more  force 
than  is  necessary  in  case  of  an  ordi- 
nary person,  although  it  proved  fatal 
in  the  particular  case  because  of  the 
thinness  of  the  prisoner's  skull,  of 
which  the  officer  had  no  knowledge. 
State  v.  Phillips  (1903)  119  Iowa,  652, 
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67  L.R.A.  292,  94  N.  W.  229,  13  Am. 
Grim.  Rep.  325,  reversing  on  rehearing 

(1902)  —  Iowa,  — ,  89  N.  W.  1092: 
But  the  use  of  a  club  may  be  ex- 
cessive.    Golden   v.    State    (1869)    1 
S.  C.  292. 

Where  there  was  little  danger  of 
escape,  the  court  sustained  a  verdict 
of  guilty  against  a  policeman  for  as- 
sault and  battery,  where  he  struck 
the  prisoner  twice  with  his  club,  one 
of  the  blows  knocking  him  down. 
Bums  V.  State  (1888)  80  Ga.  544,  7 
S.  E<  88. 

Unnecessary  violence  by  an  officer 
in  clubbing  an  unresisting  misdemean- 
ant and  in  striking  him  with  a  pistol 
is  assault  and  battery.  Wallace  v. 
State  (1897)  —  Miss.  — ,  21  So.  662. 

Handcuffs. 

In  British  countries,  there  is  a  de- 
cided feeling  against  the  gratuitous 
use  of  handcuffs. 

Taking  a  misdemeanant  through  the 
streets  handcuffed  is  not  permissible 
where  there  is  no  resistance  or  indica- 
tion   thereof.      Hamilton    v.    Massie 

(1889)  18  Ont.  Rep.  585. 

And  in  Leigh  v.  Cole  (1853)  6  Cox, 
C.  C.  (Eng.)  329  (where,  however,  the 
jury  exonerated  the  officer),  it  was 
said  that  there  is  no  general  rule  jus- 
tifying the  handcuffing  of  a  misde- 
meanant in  taking  him  from  the  police 
station  to  the  magistrate.      • 

The  use  of  handcuffs  was  sustained 
in  Dehm  v.  Hinman  (1888)  56  Conn. 
320,  1  L.R.A.  374,  15  Atl.  741;  Mc- 
Cullough  V.  Greenfield  (1903)  133 
Mich.  463,  62  L.R.A.  906,  95  N.  W. 
532,  1  Ann.  Cas.  924;  State  v.  Sigman 

(1890)  106  N.  C.  728,  11  S.  E.  520. 
*'An  officer  is  not  liable  in  damages 

for  using  handcuffs  on  a  prisoner  who 
is  unknown  to  him,  where  he  has  a 
considerable  distance  to  go  after 
dark,  and  has  another  person  under 
his  charge,  there  being  nothing  to 
show  wantonness  or  malice  in  his  con- 
duct."      McCullough     V.     Greenfield 

(1903)  133  Mich.  463,  62  L.R.A.  906, 
95  N.  W.  532,  1  Ann.  Cas.  924,  supra. 

"In  the  precautionary  measure  of 
securing  a  prisoner  (who  had  shown 
himself  so  swift  and  slippery)  by  the 
use  of  handcuffs,  he  did  not  so  abuse 
his  power,  according  to  the  evidence. 


as  to  subject  himself  to  indictment  for 
an  assault."  State  v.  Sigman  (N.  C.) 
supra. 

But  the  sheriff  may  be  liable  for  the 
act  of  his  deputy  in  putting  irons  and 
handcuffs  upon  a  prisoner  charged 
with  criminal  libel,  in  conducting  him 
through  a  city's  streets  from  a  jail  to 
a  railway  station.  Shields  v.  Pfanz 
(1897)  101  Ky.  407,  41  S.  W.  267. 

171.  Judging  the  amount  of  force. 

It  is,  of  course,  the  general  rule  that 
the  jury  is  the  arbiter  of  the  amount 
of  force. 

It  is  enough  if  the  force  used  ap- 
pears necessary  to  the  officer,  if  he 
has  reasonable  grounds  for  his  be- 
lief. Gillespie  v.  State  (1901)  69 
Ark.  573,  64  S.  W.  947,  13  Am.  Crim. 
Rep.  123;  Cockrill  v.  Com.  (1893)  95 
Ky.  22,  23  S.  W.  659;  Doolin  v.  Com. 
(1893)  95  Ky.  29,  23  S.  W.  663.  Or 
if  the  force  used  reasonably  appears 
necessary  to  the  officer.  State  v.  Rose 
(1897)  142  Mo.  418,  44  S.  W.  329.  It 
seems  somewhat  doubtful  whether  the 
court  meant  to  follow  this  rule,  or  not, 
when  it  stated  in  a  case  where  an 
officer,  in  arresting  and  disarming  a 
drunken  man  who  had  a  pistol  in  his 
hand  and  was  threatening  violence  to 
one  or  more  persons,  struck  him  with 
his  club,  that  if  "it  reasonably  ap- 
peared to  be  necessary  to  inflict  the 
blow  to  overcome  Stephens,  disarm 
him,  and  thus  place  it  out  of  his  power 
to  injure  or  kill  some  other  person, 
then  the  law,  which  only  voices  rea- 
son, authorized  the  officer  to  employ 
such  force  as  was  necessary  to  accom- 
plish the  end,  even  if  in  doing  so  he 
struck  the  defendant.  In  other  words, 
if  to  a  reasonable  mind  it  appeared 
necessary  to  use  violence  in  order  to 
accomplish  the  object  with  safety  to 
the  arresting  officer,  then  the  officer 
violated  no  law  in  using  the  baton. 
On  the  other  hand,  if  to  a  reasonable 
mind  it  did  not  appear  necessary  to 
the  officer's  discharge  of  this  public 
duty  with  safety  to  himself,  or  some 
other  person  who  might  be  aiding  him, 
that  he  should  strike  Stephens,  then 
the  blow  he  struck  was  unauthorized, 
and  he  was  guilty  of  an  assault  and 
battery.    Whether,  under  these  rules, 
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the  officer  was  justified  in  striking 
Stephens  was  a  question  for  the  jury/' 
Patterson  v.  State  (1890)  91  Ala.  58, 
8  So.  756. 

It  has  been  held  to  be  error  to  re- 
fuse to  allow  the  officer  to  say  that  at 
the  time  he  shot  he  believed  he  was 
in  danger  at  the  hands  of  the  de- 
ceased. Williams  v.  Com.  (1890)  90 
Ky.  596,  14  S.  W.  595. 

On  a  trial  of  an  officer  for  killing 
a  misdemeanant  it  was  held  that,  as 
it  did  not  clearly  appear  that  the  de- 
ceased was  shot  while  in  flight,  it  was 
error  to  exclude  his  threats  that  he 
would  not  be  arrested,  and  that  he 
would  kill  any  two  men  who  came  to 
arrest  him.  Harris  v.  State  (1894)  72 
Mi»B.  99,  16  So.  360. 

Much  is  necessarily  left  to  the  dis- 
cretion of  the  officer. 

In  People  v.  O'Brien  (1900)  48 
App.  Div.  66,  62  N,  Y.  Supp.  571,  the 
court  reversed  a  judgment  convicting 
of  assault  a  police  officer  in  Union 
Square,  who  came  up  behind  a  ped- 
dler who  had  escaped  from  arrest, 
while  he  was  running  away  pushing 
his  cart,  and  struck  him  with  his  fist, 
knocking  him  down,  on  the  ground 
that  they  could  not  say  the  peddler 
would  not  have  escaped  otherwise. 
(An  appeal  to  the  court  of  appeals  was 
dismissed  on  the  ground  that  it  did 
not  appear  that  the  reversal  was  or- 
dered for  error  of  law  only  (1900) 
164  N.  Y.  57,  58  N.  E.  117.) 

It  has  been  held,  in  North  Carolina, 
that  ''the  amount  of  force  and  the 
employment  of  the  usual  means  in 
making  the  arrest  and  detention,  when 
within  the  compass  of  the  means  or- 
dinarily resorted  to  for  securing  one 
found  committing  a  criminal  act,  must 
be  left  to  the  discretion  and  judgment 
of  the  officer,  when,  actuated  by  no 
ill  trill  or  malevolent  impulse,  he  is 
engaged  in  discharging  a  public  and 
/Official  duty."  State  v.  McNinch 
/  (1884)  90  N.  C.  695,  where  the  prison- 
er complained  that  the  officer  struck 
him  with  his  fist. 

In  State  v.  Stalcup  (1841)  24  N.  C. 
(2  Ired.  L.)  50,  where  the  nature  of 
the  prosecuted  offense  did  not  appear, 
the  defendant  was  indicted  for  assault 
and  battery  in  tying  the  prosecutor  in 


taking  him  before  a  magistrate.  It  was 
held  that  the  officer  was  the  judge  of 
the  necessity,  and  that  the  jury  could 
not  supervise  his  judgment,  and  that 
they  should  be  instructed  that  there 
was  an  abuse  of  authority,  if  the  facts 
testified  to  convinced  the  jury  that  the 
officer  did  not  act  honestly  in  the  per- 
formance of  his  duty,  according  to  his 
sense  of  right,  but,  under  the  pretext 
of  duty,  was  gratifying  his  malice,  but 
if  they  were  not  so  convinced,  he  did 
not  abuse  his  authority. 

It  may  be  noted  that  it  was  held  in 
State  v.  Rollins  (1893)  113  N.  C.  722, 
18  S.  E.  394,  that  the  officer  was  enti- 
tled to  an  instruction  to  the  effect  that 
in  an  attempted  rescue  he,  ''in  resist- 
ing such  attempt,  would  be  protected 
in  the  use  of  such  force  as  a  jury 
would  ordinarily  consider  excessive, 
if"  he  "was  acting  in  good  faith  and 
was  free  from  malice."  ' 

■ 

IV,  OheoMng  flight. 

An  officer  in  attempting  to  arrest  a 
person  charged  with  a  misdemeanor 
is  not  justified  in  shooting  or  killing 
him  to  stop  his  flight. 

United  States.  —  North  Carolina  v. 
Gosnell   (1896)   74  Fed.  734. 

Alabama.  —  Handley  v.  State  (1892) 
96  Ala.  48,  38  Am.  St.  Rep.  81,  11  So. 
322;  Suell  v.  Derricott  (1909)  161 
Ala.  259,  23  L.R.A.(N.S.)  996,  49  So. 
895,  18  Ann.  Cas.  676. 

California.  —  People  v.  Kilvington 
(1894)  4  Cal.  Unrep.  512,  36  Pac.  13. 

Georgia.— McAllister  v.  State  (1910) 

7  Ga.  App.  541,  67  S.  E.  221. 
Mu»i88ippi.---State  use  of  Johnson 

V.  Cunningham  (1914)  107  Miss.  140, 
51  L.R.A.(N.S.)  1179,  65  So.  115. 

North  Carolina. — Sossamon, 
(1903)   133  N.  C,..4Wr3r§rE.  757. 

Oklahoma.  —  Roberson  v.  United 
States  (1910)  4  Okla.  Crim.  Rep.  336, 
111  Pac.  984;  Sharp  v.  United  States 
(1911)  6  Okla.  Crim.  Rep.  350,  118 
Pac.   675. 

Pennsylvania.— Com.  v.  Max  (1870) 

8  Phila,  422;  Com.  v.  Greer  (1898)  20 
Pa.  Co.  Ct.  535;  Com.  v.  Rhoads  (1903) 
23  Pa.  Super.  Ct.  512. 

England.  —  Reg.  v.  Dadson  (1850) 
14  Jur.  1051,  2  Den.  C.  C.  35,  Temple 


Cas.  N.  S.  67,  4  Cox,  C,  C.  360. 

The  rule  is  also  stated  in  Railway 
Mail  Asso.  v.  Moseley  (1914)  127  C.  C. 
A.  427,  211  Fed.  1;  Williams  v.  State 
(1870)  44  Ala.  41;  Croom  v.  State 
(1890)  85  Ga,  718,  21  Am.  St.  Rep. 
179,  11  S.  E.  1035;  Head  v.  Martin 
(1887)  85  Ky.  480,  3  S.  W.  622  (bas- 
tardy);  2  Hale,  P.  C.  117;  1  East,  P. 
C.   302. 

"An  officer  charged  with  the  duty 
of  arresting  a  misdemeanant  has  no 
more  authority  to  shoot  him  down 
to  prevent  an  escape,  than  he  would 
have  the  right  to  kill  any  indifferent 
person  who  was  casually  walking  or 
running  away  from  the  place  where 
the  officer  happened  to  be."  Hand- 
ley  V.  State   (Ala.)   supra. 

"The  officer  is  in  no  personal  dan- 
ger and  the  offender  may  be  arrested 
another  time."  North  Carolina  v.  Gos- 
nell  (Fed.)  supra. 

An  officer  "must  not  intentionally 
shoot  a  misdemeanant  who  is  a  fugi- 
tive, nor  must  he  discharge  a  firearm 
while  in  pursuit  in  such  a  manner  as 
to  cause  such  fugitive  injury."  State 
use  of  Johnson  v.  Cunningham  (Miss.) 
supra. 

But  it  has  been  held  that  if  he  shoots 
to  intimidate,  and  does  not  hit,  it  is 
not  an  assault.  Mesmer  v.  Com. 
(1875)  26  Gratt.   (Va.)  976. 

It  has  been  held  that  an  officer  may 
not  kill  to  stop  flight  on  suspicion  of 
felony  where  only  a  misdemeanor  has 
been  committed.  Petrie  v.  Cartwright 
(1902)  114  Ky.  103,  59  L.R.A.  720,  102 
Am.  St.  Rep.  274,  70  S.  W.  297,  13  Am. 
Crim.  Rep.  72. 

It  has  also  been  held  in  one  case  that 
the  officer  may  not  shoot  to  stop  flight, 
although  a  ielony  has  been  committed, 
when  he  has  no  reason  tQ.Alispect  more 
than  a  misdemeanor.  Thus,  where  a 
constable,  employed  to  guard  a  copse 
from  which  wood  had  been  stolen,  saw 
the  prosecutor  come  out  of  the  copse 
carrying  wood,  which  he  was  stealing, 
and  called  to  him  to  stop,  the  prosecu- 
tor ran  away,  and  the  constable  fired 
and  wounded  him  in  the  leg.  Although 
the  stealing  of  the  wood  amounted  to 
a  felony,  the  constable  was  found  guil- 


ous  bodily  harm,  as  he  did  not  know 
that  a  felony  had  been  committed. 
Reg.  V.  Dadson  (Eng.)  supra. 

Sometimes  the  s^bove  rule  is  pre- 
scribed by  statute.  See  Caldwell  v. 
State  (1874)  41  Tex.  86;  Tiner  v.  State 
(1875)  44  Tex.  128. 

But  if  the  officer  kills,  having  good 
grounds  for  thinking  his  life  in  peril 
from  the  fleeing  prisoner,  he  will  be 
justified.  Doolin  v.  Com.  (1893)  95 
Ky.  29,  23  S.  W.  663. 

And  if  a  misdemeanant  shoots  at  a 
posse  advancing  to  arrest  him,  this  is 
felony,  and,  if  necessary  to  check  his 
flight,  they  may  shoot  him.  Reed  v. 
Com.  (1907)  125  Ky.  126,  100  S.  W.  856 
(cited  in  Donehy  v.  COM.  (reported 
herewith)  ante,  1161. 

Flight  after  arrest. 

After  the  arrest  has  been  made,  if 
the  misdemeanant  breaks  away  and 
flees,  the  rule  is  the  same  as  in  case 
of  flight  before  the  arrest,  that  the 
officer  may  not  shoot  or  kill  to  stop  the 
flight. 

Arkansas.  —  Thomas  v.  Kinkead 
(1892)  55  Ark.  502,  15  L.R.A.  558,  29 
Am.  St.  Rep.  68,  18  S.  W.  854. 

Delaware.— State  v.  O'Niel  (1875) 
Houst.  Crim.  Rep.  468. 

Iowa.— State  v.  Smith  (1904)  127 
Iowa,  534,  70  L:R.A.  248,  109  Am.  St, 
Rep.  402,  4  Ann.  Cas.  758. 

Kentucky.— Head  v.  Martin  (1887) 
85  Ky.  480,  3  S.  W.  622  (bastardy) ; 
Lewis  V.  Com.  (1910)  140  Ky.  652,  131 
S.  W.  517. 

Mississippi.  —  Brown  v.  Weaver 
(1898)  76  Miss.  7,  42  L.R.A.  423,  71 
Am.  St.  Rlfepr4l2^3  So.  388. 

^w  Yorit. --^?IWH4^  v.  People 
11862)  5  Park.  Crim.  Rep. 

North  Carolina.  —  State  v.  'SiKman 
(1890)  106  N.  C.  728,  11  S.  E.  525^   ^ 

Ohio.— Rischer   v.  'Meehan    (189 
11  Ohio  C.  C.  403,  '5  Ohio  C.  D.  41 
(concedes).  . 

Pennsylvania.- Com.  v.  Loughhead  \ 
(1907)  218  Pa.  429,  120  Am.  St.  Rep.      \ 
896,  67  Atl.  747.  • 

Tennessee. — Reneau  v.  State  (1879) 
2  Lea,  720,  31  Am.  Rep.  626  (escaping 
after  conviction) ;  2  Hale,  P.  C.  117. 
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F.  Met'ting  physical  resUUince. 
cr.  Seed  not  retreat. 

It  is  admitted  by  all  the  authorities 
that  the  officer  need  not  retreat. 

"But  if  A,  either  upon  the  attempt  to 
arrest,  Or  after  the  arrest,  assault  the 
minister  that  hath  the  warrant  to  ar^ 
rest  him,  to  the  intent  to  make  his  esr 
cape  from  him,  and  the  minister  stand- 
ing upon  his  guard  kills  him,  this  is 
no  felony,  for  being  by  law  authorized 
to  arrest  him,  he  is  not  bound  to  go 
back  to  the  wall,  as  in  common  cases 
of  se  defendendo,  for  the  law  is  his 
protection."    2  Hale,  P.  C.  117. 

d.  Shooting  or  Teilling, 
(1)   Oetieral  rule. 

If  a  misdemeanant  resists  arrest  the 
officer  may  use  such  force  as  is  neces- 
sary to  effect  it,  even  to  injuring  or 
killing  the  offender.  United  States  v. 
Jailer  (1867)  2  Abb.  (U.  S.)  268,  Fed. 
Cas.  No.  15,463;  North  Carolina  v. 
Gosneil  (1896)  74  Fed.  734;  Re  Laing 
(1908)  127  Fed.  213;  Birt  v.  State 
(1908)  156  Ala.  29,  46  So.  858;  Hol- 
land V.  State  (1909)  162  Ala.  5,  50  So. 
215;  Tarwater  v.  State  (1917)  —  Ala. 
App.  — ,  75  So.  816;  Bowman  v.  Com. 
(1894)  96  Ky.  8,  27  S.  W.  870;  Com.  v. 
Marcum  (1909)  135  Ky.  1,  24  L.R.A. 
(N.S.)  1194,  122  S.  W.  215  (cited  in 
DONEHY  V.  Com.  (reported  herev/ith) 
ante,  1161;  State  v.  Fuller  (1888)  96 
Ma.  166,  9  S.  W.  583;  State  v.  Dier- 
berger  (1888)  96  Mo.  666,  9  Am.  St. 
Rep.  380,  10  S.  W.  168;  State  v.  Rose 
( 1897)  142  Mo.  418,  44  S.  W.  329 ;  State 
V.  Garrett  (1863)  60  N.  C.  (1  Winst. 
L.)  144,  84  Am.  Dec.  359.  The  re- 
ported case  (State  v.  Dunning,  ante, 
1166);  Com.  v.  Max  (1870)  8  Phila. 
(Pa.)  422.  For  Robertson  v.  Territory 
(1910)  13  Ariz.  10,  108  Pac.  217,  see 
infra,  V.  b  (2) . 

It  would  seem  clear  that  any  other 
doctrine  permits  defiance,  not  only  of 
the  officer,  but  of  the  law. 

In  Foster's  Crown  Law,  270,  it  is 
said:  "In  the  case  of  resistance  in 
either  case"  (civil  or  criminal)  "the 
person  having  authority  to  arrest  or 
imprison  may  repel  force  by  force,  and 
if  death  ensueth  in  the  struggle  he  will 
be  justified.  This  is  founded  in  reason 
and  publick  utility;  for  few  men  would 


quietly  submit  to  an  arrest,  if  in  every 
case  of  resistance  the  party  empowered 
to  arrest  was  obliged  to  desist  and 
leave  the  business  undone." 

"The  defendant  was  entitled  to  a 
plain  instruction  to  the  effect  that  he 
had  a  right,  in  endeavoring  to  make 
the  arrest,  to  use  all  the  force  that  was 
necessary  to  overcome  all  resistance, 
even  to  the  taking  of  life,  and  if  ^e 
used  no  more  force  than  was  reason- 
ably necessary  to  then  and  1:here  ac- 
complish the  arrest,  then  he  should 
be  acquitted."  State  v.  Dierberger 
(1888)  96  Mo.  666,  9  Am.  St.  Rep.  380, 
10  S.  W.  168,  supra. 

"In  making  such  arrest,  such  peace 
officer  has  the  right  to  use  such  force 
as  is  reasonably  necessary  therefor,  if 
the  arrest  be  forcibly  resisted,  even  to 
the  taking  of  the  life  of  the  offender; 
but  he  has  not  the  right  to  use  un- 
necessary force  or  violence,  nor  to 
shoot  or  otherwise  injure  the  offender 
unless  such  offender  forcibly  resists 
the  arrest,  and  the  arrest  cannot  be 
otherwise  made,  or  it  appears  to  the 
•  officer,  in  the  exercise  of  a  reasonable 
judgment,  that  it  cannot  be  otherwise 
made."  Com.  v.  Marcum  (1909)  135 
Ky.  1,  24  L.R.A.(N.S.)  1194,  122  S.  W. 
215,  supra. 

"If  one  charged  with  a  misdemeanor 
resists  arrest,  the  officer  may  use  suffi- 
cient force  to  overcome  resistance,  and 
if  the  resistance  is  with  a  deadly  or 
dangerous  weapon  the  officer  may  re- 
sort to  extreme  measures  to  avoid 
serious  injury  and  accomplish  the  ar- 
rest," even  to  shooting.  "He  is  never 
required,  under  such  circumstances, 
to  afford  the  resisting  offender  the  op- 
portunities of  a  fair  and  equal  strug- 
gle, but  may  avail  himself  of  any  ad- 
vantaged that  arise  in  the  conflict." 
North  Carolina  v.  Gosneil  (1896)  74 
Fed.  734,  supra. 

"It  is  the  right  and  duty  of  an  officer 
who  is  resisted  in  attempting  to  make 
a  lawful  arrest,  to  use  such  force  as 
may  be  necessary  to  compel  submis- 
sion and  accomplish  the  arrest;  and 
where  a  person  taken  in  a  criminal  as- 
sault upon  another  defies  the  authority 
of  the  officer,  and  by  threats  of  vio- 
lence seeks  to  intimidate  him,  the  offi- 
cer is  not  bound  to  wait  until  he  is 


actually  assauitea  before  nimseii  re- 
sorting to  force."  Ramsey  v.  State 
(1893)  92  Ga.  53,  17  S.  E.  613. 

In  State  v.  Weston  (1896)  98  Iowa, 
125,  67  N.  W.  84,  it  was  held  that  "to 
excuse  the  taking  of  life  in  making  an 
arrest,  it  must  be  shown  that  the  kill- 
ing was  necessary  to  effect  the  object." 
But  in  State  v.  Phillips  (1903)  119 
Iowa,  652,  67  L.R.A.  292,  94  N.  W.  229, 
13  Am.  Grim.  Rep.  325,  it  was  held  that 
proof  of  absolute  necessity  is  not 
necessary  to  justify  an  officer  in  kill- 
ing a  person  whom  he  is  attempting  to 
arrest  for  misdemeanor,  where  the 
statute  requires  him  to  employ  no  more 
force  in  effecting  the  arrest  than  to 
him,  acting  as  an  ordinarily  prudent 
person,  would,  under  the  circum- 
stances, seem  reasonably  and  appar- 
ently necessary  to  effect  the  result. 

The  general  rule  applies  where, 
after  the  arrest,  the  prisoner  attempts 
to  release  himself.  Thus,  an  officer, 
having  arrested  a  misdemeanant,  may 
use  such  force  as  is  reasonably  neces- 
sary to  prevent  an  attempted  escape, 
even  to  shooting  and  killing  the  pur- 
suer. Stevens  v.  Com.  (1906)  124  Ky. 
32,  98  S.  W.  284,  where  the  court  said: 
"Though  he  may  not  have  had  any 
reason  to  fear  death  or  bodily  harm  at 
the  hands  of  deceased,  if  the  latter  was 
attemping  to  release  himself  from  ar- 
rest by  forcibly  overpowering  appel- 
lant, the  latter  had  the  right  to  use 
such  force  as  was  reasonably  neces- 
sary to  overcome  that  being  used  by 
deceased  to  effect  his  release,  even  to 
the  extent  of  shooting  and  killing  the 
latter,  if  it  reasonably  appeared  to  ap- 
pellant that  that  was  the  only  way  to 
prevent  his  release  from  his  [appel- 
lant's] custody,  though  he  would  have 
had  no  right  to  shoot  deceased  if  he 
had  gotten  away  from  him  and  was 
fleeing  to  escape."  Quoted  and  fol- 
lowed in  Ayers  v.  Com.  (1908)  32 
Ky.  L.  Rep.  1234,  108  S.  W.  320.  The 
Stevens  Case  was  also  cited  in  Donehy 
V.  Com.  (reported  herewith)  ante, 
1161. 

Holland  v.  State  (1909)  162  Ala.  5, 
50  So.  215,  supra,  while  deciding  in 
accord  with  the  general  rule,  has  a 
contrary  intimation  in  one  part  of  the 
opinion.    Murkison  v.  State  (1914)  11 


Auu  App.  lUd,  65  SO.  t>84,  wnile  revers- 
ing the  conviction  of  an  officer,  also 
lays  down  the  contrary  rule,  citing  as 
authority  Handtejr  v.  State  (1892)  96 
Ala.  50,  38  Am.  St.  Rep.  81,  11  So.  322, 
which  is  misread.  The  early  Alabama 
cases  were  not  entirely  clear  as  to  how 
far  they  meant  to  go  when  they  adopt- 
ed the  rule  that  "in  all  cases,  whether 
civil  or  criminal,  where  persons  hav- 
ing authority  to  arrest  or  imprison, 
and  using  the  proper  means,  are  re- 
sisted in  so  doing,  they  may  repel  force 
with  force,  and  need  not  give  back; 
and  if  the  party  making  the  resistance 
is  unavoidably  killed  in  the  struggle, 
this  homicide  is  justifiable."  Clem- 
ents V.  State  (1874)  50  Ala.  117;  Ham- 
mond V.  State  (1906)  147  Ala.  79,  41 
So.  761.  But  in  Birt  v.  State  (1908) 
156  Ala.  29,  46  So.  858,  it  was  said 
that  "the  doctrine  of  self-defense  has 
no  application  in  such  cases,  because 
it  is  the  duty  of  the  officer  to  effect  the 
arrest  or  imprisonment  of  the  offend- 
er, without  the  use  of  unnecessary  or 
improper  violence." 

In  Clements  v.  State  (Ala.)  supra, 
where  "the  evidence  tended  to  prove, 
at  most,  that  the  deceased  had  cocked 
a  pistol,  and  half  drawn  it,"  the  court, 
while  reversing  the  case  on  other 
grounds,  approved  a  charge  to  the  ef- 
fect that  a  mere  attitude  of  defiance 
or  preparation  to  resist  did  not  justify 
a  killing  by  the  officer;  but  in  Ham- 
mond V.  State  (Ala.)  supra,  the  court 
said:  "If  the  defendant  was  in  good 
faith  attempting  to  arrest  the  de- 
ceased, and  if  deceased  was  armed 
with  a  pistol  and,  at  the  time  of  the 
attempted  arrest,  he  manifested  an  in- 
tention to  resist  the  arrest,  and  com- 
mitted an  overt  act  which  manifested 
an  intent  to  immedately  use  the  pis- 
tol, under  such  circumstances  as  were 
sufficient  to  create  in  the  mind  of  a 
reasonable  man,  and  if  they  did  create 
in  the  mind  of  the  defendant,  an  hon- 
est belief  that  the  deceased  was  going 
to  draw  the  weapon  and  immediately 
fire  on  him  in'  resistance  of  arrest, 
then  the  defendant  was  justified  in 
firing  first." 

See  also,  in  this  connection,  Ramsey 
V.  State  (1893)  92  Ga.  53,  17  S.  E.  613, 
supra. 


In  some  of  the  cases  the  right  to 
kill  is  limited  to  self-defense.  For- 
ster's  Case  (1825)  1  Lewin,  C.  C.  187; 
Murkison  v.  State  (1914)  11  Ala.  App. 
105,  65  So.  684;  Smith  v.  State  (1894) 
59  Ark.  132,  43  Am.  St.  Rep.  20,  26  S. 
W.  712;  Com.  v.  Greer  (1898)  20  Pa. 
Co.  Ct.  535  (obiter) ;  Com.  v.  Rhoads 
(1903)  23  Pa.  Super.  Ct.  512  (obiter")  ; 
Meldrum  v.  State  (1914)  23  Wyo.  12, 
146  Pac.  596. 

Robertson  v.  Territory  (1910)  13 
Ariz.  10,  108  Pac.  217,  is  not  definite. 
In  that  case,  where  the  conviction  of 
an  officer  for  homicide  was  affirmed, 
portions  of  the  charge  to  the  jury,  as 
stated  in  the  report,  are  confused  and 
contradictory  as  to  the  officer's  duty, 
and  the  affirmance  of  the  case, — 
(1911)  110  C.  C.  A.  489,  188  Fed.  783, 
— while  not  referring  to  the  most  con- 
fused portions  of  the  charge,  still 
leaves  the  matter  in  confusion. 

In  Meldrum  v.  State  (Wyo.)  supra, 
it  was  said:  "It  is  the  general  rule 
that  a  peace  officer  is  not  permitted  to 
kill  or  maim  one  who  is  resisting  or 
who  does  not  peaceably  submit  to  the 
arrest.  The  degree  of  force  used  by 
the  officer  is  not  permitted  to  go  to 
that  extent  unless  the  culprit  assaults 
the  officer,  when  the  right  of  self-de- 
fense accrues  to  the  officer." 

In  Smith  v.  State  (1894)  59  Ark. 
132,  43  Am.  St.  Rep.  20,  26  S.  W.  712, 
supra,  which  seems  a  pure  case  of  self- 
defense,  the  court,  in  reversing  the 
conviction,  said:  "In  making  the  ar- 
rest, or  in  preventing  an  escape  after 
the  arrest,  the  officer  or  person  assist- 
ing him  in  obedience  to  a  summons, 
when  resisted  by  the  offender,  is  not 
bound  to  retreat,  but  may  use  such 
physical  force  as  is  apparently  'neces- 
sary, on  the  one  hand,  to  effect  the  ar- 
rest by  overcoming  the  resistance  he 
encounters,  or,  on  the  other,  to  subdue 
the  efforts  of  the  prisoner  to  escape; 
but  he  cannot  in  either  case  take  the 
life  of  the  accused,  or  even  inflict  upon 
him  a  great  bodily  harm,  except  to 


harm  to  himself.'  Thomas  v.  Kinkead 
(1892)  55  Ark.  502,  15  L.R.A.  558,  29 
Am.  St.  Rep.  68,  18  S.  W.  854." 

The  same  has  been  provided  by  stat- 
ute. Thus,  the  Texas  court  said :  "The 
law  says  that  an  officer  or  other  person 
executing  an  order  of  arrest  is  re- 
quired to  use  such  force  as  is  neces- 
sary in  overcoming  resistance  to  the 
execution  of  such  order,  'but  he  shall 
not  take  the  life  of  the  person  resist- 
ing arrest  unless  he  has  just  grounds 
to  fear  that  his  own  life  will  be  taken, 
or  that  he  will  suffer  great  bodily  in- 
jury in  the  execution  of  the  order.' " 
Plasters  v.  State  (1877)  1  Tex.  App. 
673.  Applied,  Giebel  v.  State  (1889) 
28  Tex.  App.  151,  12  S.  W.  591. 

Probably  we  are  to  understand  that 
the  court  was  referring  to  the  actual 
circumstances  in  State  v.  McClure 
(1914)  166  N.  C.  321,  81  S.  E.  458, 
where  the  officer  was  killed  while  pur- 
suing the  misdemeanant,  and  where 
it  was  said  that  "it  is  generally  held 
that  an  officer  cannot  kill  to  effect  an 
arrest  or  to  prevent  the  escape  of  one 
charged  with  a  misdemeanor." 

It  may  be  noted  that  it  was  held 
in  State  v.  Towne  (1916)  180  Iowa, 
339,  160  N.  W.  10,  that  a  private  citi- 
zen attempting  to  arrest  a  person  for 
a  present  misdemeanor  is  not  justified 
in  using  a  deadly  weapon  in  a  deadly 
manner,  although  there  is  an  attempt 
to  flee  or  resistance  to  the  arrest, 
unless  acting  in  necessary  self-de- 
fense. 

Anything  in  the  following  cases 
that  may  limit  the  officer's  right  to 
cases  of  self-defense  is  no  longer  im- 
portant, in  view  of  the  definite  stand 
to  the  contrary  later  taken  by  the 
respective  courts.  Dilger  v.  Com. 
(1889)  88  Ky.  550,  11  S.  W.  651; 
Stephens  v.  Com.  (1898)  20  Ky.  L. 
Rep.  544,  47  S.  W.  229;  State  v.  Mc- 
Nally  (1889)  87  Mo.  644. 

For  Alabama  cases,  see  supra,  V. 
b  (1).  B.  B.  B. 
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WILLIAM  C.  SCRIBNgR. 

FRAMINGHAM  ICE  COMPANY. 

TRAVELERS'  INSURANCE  COMPANY,  Appt. 

Massachusetta  Supreme  Judicial  Court '^  May  26t  1918, 

(231  Mass.  132,  120  N.  E.  350.) 

Workmen's  compensation  —  which  employer  makes  compensation. 

1.  A  driver  who,  with  his  team,  is  let  by  an  ice  to  a  coal  company  for 
the  delivery  of  coal,  and  who  receives  his  orders  from  the  coal  company, 
must,  in  case  of  injury  while  in  the  yards  of  the  coal  company,  look  to  it 
for  compensation  under  the  Workmen's  Compensation  Act,  although  he 
remains  in  the  general  employ  of  the  ice  company,  which  relies  on  him  to 
look  after  its  team. 

[See  note  on  this  question  beginning  on  page  1181.] 


—  lent  servant  —  who  is  master. 

2.  The  rule  that  an  employee  lent  to 
a  special  employer,  and  who  assents 
to  the  change  of  employment,  becomes 


the  servant  of  the  employer  to  whom 
he  is  lent,  applies  to  cases  arising  un- 
der the  Workmen's  Compensation  Act. 
[See  18  R.  C.  L.  493.] 


Appeal  by  the  insurer  from  a  decree  of  the  Superior  Court  for  Suffolk 
County  affirming  an  award  to  claimant,  by  the  Industrial  Accident  Board, 
in  a  proceeding  by  him  under  the  Workmen's  Compensation  Act  to  recover 
compensation  for  injuries  sustained  while  working  for  a  coal  company 
to  which  he  is  loaned  by  his  employer.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

MQssrs.  Walter  I,  Badger  and  Louis     the  Ice  Company,     The  only  ques- 


C.  Doyle,  for  appellant: 

At  the  time  of  his  injury,  Scribner 
was  an  employee  of  the  Coal  Compa- 
ny rather  than  of  the  Ice  Company. 

Cain  V.  Hugh  Nawn  Contracting  Co. 
202  Mass.  238,  88  N.  E.  842;  Hasty 
V.  Sears,  157  Mass.  123,  34  Am.  St.  Rep. 
267,  31  N.  E.  759;  Clancy's  Case,  228 
Mass.  318,  117  N.  E.  847;  Bowie  v. 
Coffin  Valve  Co.  200  Mass.  578,  86  N. 
E.  914. 

Mr.  Edward  L.  McManus  for  ap- 
pellee. 

Carroll,  J.,  delivered  the  opinion 
of  the  court : 

The  employee,  who  was  in  the  gen- 
eral employment  of  the  Framingham 
Ice  Company  (hereinafter  called  the 
Ice  Company)  was  injured  while  at 
work  in  the  yard  of  the  Framing- 
ham  Coal  Company  (hereinafter 
called  the  Coal  Company).  Both 
companies  were  insured  under  the 
Workmen's  Compensation  Act.  The 
Industrial  Accident  Board  awarded 
compensation  against  the  insurer  of 


tion  before  us  on  this  appeal  is 
whether  Scribner,  at  the  time  of  his 
injury,  was  an  employee  of  the  Ice 
Company  within  the  meaning  of  the 
Workmen's  Compensation  Act. 

The  Ice  Company  let  to  the  Coal 
Company  a  pair  of  horses,  wagon, 
and  driver.  This  happened  fre- 
quently ;  and  on  one  occasion,  under 
this  arrangement,  Scribner  worked 
for  the  Coal  Company  two  or  three 
months.  He  received  his  wages 
from  the  Ice  Company.  The  pro- 
prietor of  the  Ice  Company  testified 
that  he  "looked  to  Scribner  to  take 
care  of  the  horse  and  team  which  he 
owned,"  but  "exercised  no  super\i- 
sion  with  respect  to  his  delivering 
coal.  Scribner  worked  there  the 
same  as  their  man  did  [and]  took 
his  orders  from  the  office  of  the  Coal 
Company."  The  employee  testified 
that  Mr.  Twitchell  (one  of  the  clerks 
employed  by  the  Coal  Company) 
told  him  where  to  deliver  the  ma- 


SCRIBNER'S  CASE. 
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terial;  that  he  took  his  directions 
from  Twitchdl;  that  he  helped  to 
load  coal,  brick,  wood,  lime,  or  ce- 
ment ;  and  that  sometimes  he  had  a 
helper  when  making  deliveries. 

"In   determining   whether,   in  a 
particular  act,  he  is  the  servant  of 
his  original  master  or  of  the  person 
to  whom  he  has  been  furnished,  the 
general  test  is  whether  the  act  is 
done  in  business  of  which  the  person 
is  in  control  as  a  proprietor,  so  that 
he  can  at  any  time  stop  it  or  con- 
tinue it,  and  determine  the  way  in 
which  it  shall  be  done,  not  merely  in 
reference  to  the  result  to  be  reached, 
but  in  reference  to*  the  method  of 
reaching  the  result/'     Shepard  v. 
Jacobs,    204    Mass.    110,    112,    26 
L.R.A.(N.S.)  442,  134  Am.  St.  Rep. 
648,  90  N.  E.  398.     "The  test  is 
whether,  in  the  particular  service 
which  he  is  engaged  to  perform,  he 
continues  liable  to  the  direction  and 
control  of  his  master,  or  becomes 
subject  to  that  of  the  party  to  whom 
he  is  lent  or  hired.'*    Coughlan  v. 
Cambridge,  166  Mass.  268,  277,  44 
N-  E.  219.    Applying  these  tests,  it 
is  clear  that  Scribner  at  the  time-  of 
the  injury  was  an  employee  of  the 
Coal  Company ;  he  was  in  that  com- 
pany's yard,  engaged  in  its  business 
and  doing  its  work ;  and  he  was  un- 
der its  direction  and  subject  to  its 
orders.     Whatever  may  have  been 
the  relation  of  Scribner  to  the  Ice 
Company  in  the  care  and  manage- 
ment of  the  horses,  at  the  time  of  his 
injury  he  was  engaged  m  work  over 
which  that  company  had  no  control. 
The  business  was  that  of  the  Coal . 
Company  and  under  its  direction. 
The   transadtion   between   the  two 
companies  amounted  only  to  a  loan 
yf  the  Ice  Company's  servant  to  the 
Coal  Company,  the  servant  became 
the  employee  of  the  latter  for  the 
;inie  being,  and  on  the  evidence  he 
TEUst  be  found  to  have  assented  to 
;his,  although  remaining  in  the  gen- 
eral  employment  of  the  Ice  Com- 
pany.    Ibid.;  Hasty  v.  Sears,  157 
Mass.  123,  84  Am.  St.  Rep.  267,  31 
^.  E.  759;  Samuelian  v.  American 
Pool  &  Mach.  Co.  168  Mass.  12,  46 


N.  E.  98,  1  Am.  Neg.  Rep.  447,  and 
ciaseis  cited. 

Pigeon's  Case,  216  Mass.  51,  102 
N.  E.  932,  Ann.  Cas.  1915A,  737,  4 
N.  C.  C.  A.  516,  relied  on  by  the  em*- 
ployee,  is  distinguishable.  In  that 
case  the  driver  was  on  his  way  to 
water  the  horse  which  was  owned  by 
Shaw,  the  general  employer,  who  re- 
tained the  general  direction  of  the 
employee  except  so  far  as  his  control 
was  surrendered  to  the  city  of 
Springfield.  This  relation  of  con- 
trol included  the  care  of  the  horses, 
to  the  extent,  at  least,  of  seeing  that 
they  were  watered.  When  injured 
the  employee  was  under  the  control 
of  the  original  master  and  occupied 
in  his  work,  and  not  engaged  in  the 
business  of  the  city  of  Springfield, 
nor  under  its  direction.  See,  in  this 
connection,  W.  S.  Quinby  Co.  v. 
Estey,  221  Mass.  56,  108  N.E.  908; 
Shepard  v.  Jacobs,  supra ;  Delory  v. 
Blodgett,  185  Mass.  126,  64  L.R.A. 
114,  102  Am.  St.  Rep.  328,  69  N.  E. 
1078,  15  Am.  Neg.  Rep.  581. 

In  Clancy's  Case,  228  Mass.  316, 
117  N.  E.  347,  the  deceased  was  not 
in  the  service  of  the  defendant  city 
nor  under  its  direction  when  in- 
jured ;  he  was  the  servant  of  his  em- 
ployer, McGillicuddy,  and  engaged 
in  his  business. 

The  record  shows  that  the  Coal 

Company   was   a   subscriber.     The 

employee's    remedy 

under     the     Work-  vv«rkmen'« 
men's      Compensa-  coiiii»e«.atton- 

. ,  .     .      ^  ivlitch    employer 

tlOn  Act  was    mnlceM  c'om- 

against  the  insurer  i>*«-*««>»- 
of  this  company,  by 
whom  he  was  employed,  and  not 
against  the  insurer  of  the  Ice  Com- 
pany. 

This  well-established  principle  of 
the  common  law  which  holds  that  an 
employee  who  is  lent  to  a  special 
employer  as  distinguished  from  his 
general      employer, 
and  who  assents  to  ;;'To*i»  ml»?er 
the  change  of  em- 
ployment, becomes  the  servant  of 
the  employer  to  whom  he  is  lent,  ap- 
plies as  well  to  cases  arising  under 
the  Workmen's  Compensation  Act 
as  to  those  at  common  law.     The 
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English  Workmen's  Compensation 
Act,  6  Edw.  VII.  (1906)  chap.  58, 
§  13,  in  defining  the  word  "employ- 
er," enacts :  "Where  the  services  of 
a  workman  are  temporarily  lent  or 
let  on  hire  to  another  person  by  the 
person  with  whom  the  workman  has 
entered  into  a  contract  of  service, 
.  .  .  the  latter  shall,  for  the  pur- 
poses of  this  act,  be  deemed  to  con- 
tinue to  be  the  employer  of  the  work- 
man whilst  he  is  working  for  that 
other  person." 

This  statute  was  considered  by 
the  commission  on  compensation  for 
industrial  accidents,  and  in  the  "Re- 
port of  the  Massachusetts  Commis- 
sion on  Compensation  for  Industrial 
Accidents,"  in  its  "Commentary  on 
the  Massachusetts  Law"  (pages  46- 
48,  52,  53),  reference  is  made  to  the 
English  act  and  to  the  English  deci- 
sions, showing  that  these  were 
called  to  the  attention  of  the  legis- 
lature ;  and  see  McNicol's  Case,  215 
Mass.  497,  499,  L.R.A.1916A,  306, 
102  N.  E.  697,  4  N.  C.  C.  A.  522,  We 
must  assume  from  the  refusal  of  the 
legislature  to  adopt  this  particular 
section  of  the  English  statute  that 
it  intended  the  common-law  prin- 
ciple should  prevail  when  the  serv- 
ices of  an  employee  were  trans- 
ferred from  the  employment  of  his 
general  employer  to  that  of  a  special 
employer. 

To  decide,  as  we  are  now  urged  to 
do,  that  this  rule  has  no  application 
to  proceedings  imder  the  Workmen's 
Compensation  Act,  would  in  many 
cases  deprive  the  injured  employee 
of  the  benefits  which  the  act  was  in- 
tended to  give  him,  and  which  can 
be  enforced  only  by  reliance  on  the 
common-law  rule. 

In  the  first  section  of  the  Work- 
men's Compensation  Act  it  is  pro- 
vided that,  if  the  employer  is  not  a 
subscriber,  the  injured  employee  can 
recover  in  an  action  at  law  by  es- 
tablishing the  negligence  of  the  em- 
ployer. If  such  an  employee,  who 
is  lent  to  an  employer  and  is  injured 
by  reason  of  this  employer's  negli- 
gence, remains  the  employee  of  the 
general  employer,  it  would  be  diffi- 
cult if  not  impossible  for  him  to 


avail  himself  of  the  right  given  him 
under  this  section;  for,  if  injured 
while  engaged  in  the  business  of  the 
special  employer,  under  ordinary 
circumstances,  it  could  not  be  said 
that  the  negligence  of  the  general 
employer  caused  his  injury.  His 
remedy  under  thi3  section  is  against 
the  person  who  is  in  fact  his  em- 
ployer. To  abandon  the  common- 
law  rule  would  make  this  important 
section  ineffective  in  many,  if  not 
all,  of  the  cases  where  the  employee 
is  injured  while  temporarily  in  the 
employ  of  a  special  employer. 

Under  §  3,  pt.  11.  of  the  Work- 
men's Compensation  Act,  if  an  em- 
ployee is  injured  by  the  serious  and 
wilful  misconduct  of  a  subscriber, 
or  of  any  person  regularly  intrust- 
ed with  and  exercising  the  powers  of 
superintendence,  he  can  recover 
double  compensation.  The  em- 
ployee's rights  under  this  section 
are  based  on  the  relation  of  master 
and  servant,  and  he  can  recover  only 
from  his  employer.  If  we  should 
decide  that  an  employee  working  for 
a  special  employer, — ^notwithstand- 
ing his  consent  to  the  change, — ^and 
injured  while  so  employed,  remained 
the  servant  of  the  general  employer, 
then  the  employee  could  not  recover 
the  additional  compensation  provid- 
ed for  in  this  section  unless  it  could 
be  said  that  he  was  injured  by  the 
serious  and  wilful  misconduct  of  the 
general  employer. 

In  the  case  at  bar,  if  Scribner  was 
an  employee  of  the  Ice  Company  and 
was  injured  by  the  serious  and  wil- 
ful misconduct  of  the  Coal  Com- 
pany, he  could  not  claim  the  double 
compensation  against  the  Ice  Com- 
pany if  he  was  not  injured  by  rea- 
son of  that  company's  misconduct. 
And,  if  it  were  held  he  was  not  an 
employee  of  the  Coal  Company,  but 
was  in  the  employ  of  the  Ice  Com- 
pany, he  could  have  no  relief  against 
the  Coal  Company  under  this  par- 
ticular section,  although  injured  by 
its  serious  and  wilful  misconduct. 
If  the  Ice  Company  was  not  a  sub- 
scriber under  the  act,  and  the  Coal 
Company  was  such  a  subscriber  and 
he  was  injured  by  its  serious  and 
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wilful  misconduct,  to  recover  the  ad- 
ditional compensation  under  this 
section  it  would  have  to  be  decided 
that  he  was  an  employee  of  the  Coal 
Company.  Many  other  difficulties 
might  be  suggested  where  injustice 
would  be  done  the  employee  if  the 
common-law  principle  were  abol- 
ished. 

There  might  also  be  obstacles  in 
the  way  of  enforcing  the  penalty 
(pt.  III.  §  18)  where  the  employer  is 
required  to  report  all  injuries  re- 
ceived by  employees  in  the  course  of 
their  employment,  if  it  were  held 
that  an  employee  working  for  a  spe- 
cial employer  and  engaged  in  his 
.  business,  was  not  employed  by  him, 
but  remained  the  employee  of  his 
general  employer.  In  order  to  safe- 
guard fully  the  rights  of  all  parties, 
the  well-recognized  common-law 
rule  should  prevail  in  the  applica- 
tion of  the  Workmen's  Compensa- 
tion Act.  The  one  who  is  in  fact  the 
employer  should  be  held  for  the  con- 
sequences of  his  own  neglect. 

In  Amett  v.  Hayes  Wheel  Co.  201 
Mich.  67,  166  N.  W.  957,  the  facts 
were  these:  The  Hayes  Company, 
a  manufacturer,  and  the  Grand 
Rapids  Blowpipe  &  Dust  Arrester 
Company,  a  contractor,  entered  in- 
to an  agreement  whereby  the  latter 
was  to  install  a  dust-collecting  sys- 
tem at  the  plant  of  the  former,  fur- 
nishing the  skilled  mechanics  there- 
for, while  the  Hayes  Company  was 
to  furnish  labor  to  help.    A  laborer 


so  furnished,  working  as  a  helper  to 
a  mechanic  and  under  the  direction 
of  the  contractor,  but  paid  by  the 
Hayes  Company  as  his  general  em- 
ployer, was  injured ;  it  was  held  that 
the  general  employer,  the  Hayes 
Company,  was  not  liable  under  the 
Workmen's  Compensation  Act,  but 
that  the  special  employer,  the  Grand 
Rapids  Company,  was  liable. 

In  Pigeon's  Case  and  Clancy's 
Case,  supra,  the  common-law  rule 
appears  to  have  been  assumed.  And 
see  King's  Case,  220  Mass.  290,  107 
N.  E.  959;  Comerford's  Case,  224 
Mass.  571,  113  N.  E.  460,  s.  c.  229 
Mass.  573, 118  N.  E.  900,  where  this 
rule  was  recognized.  And  in  this 
connection  see  Humphrey's  Case, 
227  Mass.  166,  167,  L.R.A.1918F, 
193,  116  N.  E.  412.  The  cases  of 
Rongo  V.  R.  Waddington  &  Sons,  87 
N.  J.  L.  395,  94  Atl.  408,  9  N.  C.  C. 
A.  402,  Dale  v.  Saunders  Bros.  218 
N.  Y.  59,  112  N.  E.  571,  Ann.  Cas. 
1918B,  703,  De  Noyer  v.  Cavanaugh, 
221  N.  Y.  273,  116  N.  E.  992,  and 
Western  Indemnity  Co.  v.  Pillsbury, 
172  Cal.  807,  159  Pac.  721,  were  de- 
cided under  statutes  which  differ  in 
material  respects  from  the  Work- 
men's Compensation  Act  of  this 
commonwealth,  and  we  do  not  con- 
sider them  applicable. 

It  follows  that  the  decree  must  be 
reversed,  and  a  decree  entered  in 
favor  of  the  insurer. 

So  ordered. 
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/.  introductory. 

Under  the  Compensation   Statutes, 


as  at  common  law  and  under  the  Em- 
ployers' Liability  Act,  the  question 
frequently  arises.  Which  of  two  em- 
ployers is  liable  for  injuries  to  one 
who  is  admittedly  an  employee  of  one 
or  the  other  of  the  employers?  Many 
of  these  decisions  are  controlled  by 
the  principles  applicable  in  common- 
law  cases,  but  the  courts,,  generally, 
are  more  liberal  in  their  construction 
of  the  Compensation  Statutes  than 
they  are  in  construing  the  common- 
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law  principles,  "and  there  is  apparent- 
ly a  tendency  to  permit  the  injured 
employee  to  recover  compensation  in 
any  case  in  which  that  result  may  be 
obtained  without  working  injustice  to 
the  other  parties  interested. 

The  cases  passing  upon  this  ques- 
tion arise  on  such  varying  states  of 
facts  that  it  is  practically  impossible 
to  lay  down  any  general  rule  which 
will  control  all  cases  of  this  charac- 
ter. 

//.  Teamster  loaned  to  another. 

This  question  niost  frequently 
arises  where  an  employee  of  a  com- 
pany or  person  doing  a  general  team- 
ing business  is  loaned  with  his  team  to 
another  person. 

The  rule  adopted  by  the  Massachu- 
setts court  is  that  the  employee  must 
look  for  compensation  to  the  employ- 
er under  whose  direction,  and  subject 
to  whose  orders,  he  was  at  the  time  of 
the  injury. 

Thus,  a  driver  who,  with  his  team, 
is  let  by  an  ice  company  to  a  coal  com- 
pany for  the  delivery  of  coal,  and  who 
receives  his  orders  from  the  coal  com- 
pany, must,  in  case  of  injury  while  in 
the  yard  of  the  coal  company,  look  to 
it  for  compensation  under  the  Mas- 
sachusetts act,  although  he  remains 
in  the  general  employment  of  the  ice 
company,  which  relies  on  him  to  look 
after  its  team.  Scribner's  Case  (re- 
ported herewith)  ante,  1178. 

But  a  teamster  whose  contract  of 
employment  was  exclusively  with  the 
general  employer,  who  alone  was  re- 
sponsible for  his  wages,  cannot  re- 
cover compensation  from  the  city, 
where  the  latter  hired  from  the  gen- 
eral employer,  horses,  cart,  and  driver 
to  carry  material  from  one  place  to 
another,  as  its  officers  might  direct, 
the  driver  being  left  to  deal  with  the 
horses  in  his  own  way.  Clancy's  Case 
(1917)  228  Mass.  316,  117  N.  E.  347. 

And  a  driver  of  a  team  hired  out 
by  the  owner,  his  general  employer, 
to  perform  work  for  another,  remains 
in  the  employ  of  his  general  employer 
so  far  as  concerns  the  management 
and  care  of  his  horses,  and  cannot 
look  to  the  special  employer  for  com- 
pensation for  injuries  received  in  the 


management  of  the  horses.  Gentrel- 
lo's  Case  (1919)  —  Mass.  — ,  122  N. 
E.  660. 

So,  too,  where  the  owner  of  a  horse 
and  cart  loaned  them,  together  with  a 
driver,  to  a  city  for  use  in  cleaning 
sweepings  from  the  streets,  but  re- 
tained control  of  the  horse  so  far  as 
feeding,  watering,  and  care  of  it  were 
concerned,  the  driver,  while  taking  the 
horse  to  water  during  the  noon  hour, 
was  in  the  employment  of  the  owner 
of  the  horse,  and  not  of  the  city. 
Pigeon's  Case  (1913)  216  Mass.  51, 
102  N.  E.  932,  Ann.  Cas.  1915A,  737, 
4  N.  C.  C.  A.  516. 

Under  the  California  statute,  it  has 
been  held  that  one  engaged  in  the  busi- 
ness of  contract  teaming  and  hauling, 
who  furnishes  a  driver  and  team  to  a 
third  person,  may  be  found  to  be  the 
employer  of  such  driver,  who  is  in- 
jured while  working  for  the  third  per- 
son. 

Thus,  in  Kirkpatrick  v.  Industrial 
Acci.  Commission  (1916)  31  Cal.  App. 
668,  161  Pac,  274,  the  court  said: 
"The  Workmen's  Compensation,  In- 
surance, and  Safety  Act,  in  §§  13  and 
14  thereof,  furnishes  its  own  defini- 
tion of  the  terms,  'employer'  and  'em- 
ployee.' The  term  'employer'  includes 
every  person  who  has  any  person  in 
service  under  any  contract  of  hire,  ex- 
press or  implied.  The  term  'employee' 
includes  every  person  thus  in  the  serv- 
ice of  such  employer.  The  decisions  in 
negligence  cases  such  as  those  above 
mentioned  are  not  necessarily  con- 
trolling in  cases  like  the  present;  for 
the  liability  of  the  employer  in  this 
case  arises  not  from  any  wrong  done 
by  him,  but  from  the  statute,  which 
imposes  such  liability  upon  persons 
bearing  toward  each  other  the  rela- 
tion of  employer  and  employee  as  de- 
fined in  the  statute." 

So,  a  workman  is  not  an  employee 
of  the  foreman  of  the  general  employ- 
er, merely  because,  at  the  time  that 
he  was  injured,  he  was  driving  a  team 
which  belonged  to  the  foreman  per- 
sonally, where  he  received  the  same 
pay  that  he  would  have  received  had 
he  been  working  without  the  team, 
and  the  foreman  made  no  profit  out 
of  the  workman's  wages,  and  the  work- 
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man  was  controlled  and  directed  by 
the  foreman  precisely  as  were  the 
other  workmen,  who  were  admittedly 
employees  of  the  general  employer. 
Yolo  Water  &  Power  Co.  v.  Industrial 
Acci.  Commission  (1917)  35  Cal.  App. 
14,  168  Pac.  1146. 

Under  the  New  York  statute,  how- 
ever, either  the  general  employer,  or 
the  special  employer  to  whom  the  em- 
ployee's sendees  had  been  contracted 
by  the  general  employer,  may  be  held 
liable  for  compensation  for  injuries 
received  by  the  employee  while  work- 
ing for  the  special  employer. 

Thus,  where  one  is  in  the  general 
employ  of  another,  and  is  injured 
while  he  is  working  under  the  direc- 
tion of  a  special  employer,  he  may 
look,  so  far  as  the  provisions  of  the 
Compensation  Law  are  applicable,  to 
the  general  employer,  or  to  the  spe- 
cial employer,  or  to  both,  for  com- 
pensation for  injuries  due  to  occupa- 
tional hazards.  De  Noyer  v.  Cava- 
naugh  (1917)  221  N.  Y.  273,  116  N.  E. 
9&2. 

So,  an  employee  who  is  loaned  by 
his  employer,  together  with  a  team 
and  wagon,  to  the  owner  of  a  sand 
bank  to  draw  sand,  is,  while  engaged 
in  the  latter  work,  still  in  the  employ 
of  his  original  employer,  who  may  be 
held  responsible  for  any  injuries  re- 
ceived by  the  employee  while  so  en- 
gaged. Dale  V.  Saunders  Bros.  (1916) 
218  N.  Y.  59,  112  N.  E.  571,  Ann.  Cas. 
1918B,  703,  affirming  (1916)  171  App. 
Div.  528,  157  N.  Y.  Supp.  1062.  In  the 
appellate  division  the  court  said: 
"The  law  of  negligence,  the  rules  re- 
lating to  master  and  servant,  the  rule 
as  to  the  inability  to  serve  two  mas- 
ters, are  of  but  little  value  here.  The 
statute  itself  has  removed  these  ques- 
tions to  quite  an  extent  from  our  con- 
sideration. It  names  the  hazardous 
employments;  it  defines  an  employee 
as  a  person  engaged  in  such  employ- 
ment in  the  service  of  the  employer, 
and  defines  the  employer  as  a  person 
employing  workmen  in  such  employ- 
ment. When  the  statute  defines  the 
employer  as  one  employing  men  in  a 
hazardous  employment,  it  does  not 
necessarily,  mean  that  he  is  hiring  a 
servant  by  a  personal  contract  with 


him;  but  it  means  that  he  is  using  or 
engaging  the  man  in  a  hazardous 
work.  It  is  not  a  question  of  hiring, 
or  of  master  and  servant,  but  of  us- 
ing and  putting  the  man  in  the  haz- 
ardous employment,  which  the  act  has 
in  view.  The  name  of  the  act,  'Work- 
men's Compensation  Law,'  indicates 
that  it  is  not  to  be  limited  to  cases 
where  the  actual  relation  of  master 
and  servant  exists,  but  to  workmen 
and  those  employing  or  using  them  in 
the  manner  stated.  When  it  appears 
that  a  person  is  carrying  on  such  haz- 
ardous employment  for  profit,  and  that 
a  person  in  his  service,  or  whom  he  is 
employing  or  using  therein,  receives 
an  injury,  compensation  follows." 

And  in  Gimber  v.  T.  P.  Kane  Co. 
(1916)  —  App.  Div.  — ,  155  N.  Y.  Supp. 
1109,  and  in  Dale  v.  Hual  Constr.  Co. 
(1916)  175  App.  Div.  284,  161  N.  Y. 
Supp.  540,  awards  against  the  special 
employer  were  sustained. 

So,  an  employee  of  one  engaged  in 
the  general  teaming  business,  who  is 
injured  while  doing  teaming  for  a 
third  person,  has  a  remedy,  under  the 
Workmen's  Compensation  Act,  against 
such  third  person,  so  that  an  action 
for  damages  cannot  be  maintained, 
although  there  may  be  some  doubt 
whether  the  injured  employee  was  the 
servant  of  the  said  third  person.  Lee 
V.  Cranford  Co.  (1918)  182  App.  Div. 
191,  169  N.  Y.  Supp.  370. 

In  Nolan  v.  Cranford  Co.  (1915)  171 
App.  Div.  959,  155  N.  Y.  Supp.  1128, 
affirmed  in  (1916)  219  N.  Y.  581,  114 
N.  E.  1074,  an  award  was  upheld 
against  a  special  employer,  where  the 
general  employer  had  but  one  em- 
ployee, and  was  himself  an  employee 
of  the  special  employer,  and  was  not 
carrying  on  the  business  of  teaming, 
except  in  the  sense  that  he  furnished 
the  truck  and  team  of  horses,  with  the 
driver,  to  the  special  employer. 

Under  the  New  Jersey  statute,  the 
employer  who  is  liable  for  compensa- 
tion is  the  person  who  makes  the  con- 
tract with  the  employee,  whereby  the 
latter  engages  to  work  for  the  former, 
and  he,  on  his  part,  engages  to  pay  the 
servant  for  such  work. 

Thus,  a  person  who  makes  a  con- 
tract with  contracting  teamsters  for 
•  the  supply  of  a  team  consisting  of 
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horses,  wagon,  and  a  driver,  for  which, 
as  a  team,  he  pays  the  teamsters,  is 
not  the  "employer"  of  the  driver  with- 
in the  meaning  of  the  New  Jersey  act, 
where  he  had  no  direct  dealings  with 
the  driver,  and  had  nothing  to  say  on 
the  question  of  how  much  wages  the 
driver  should  be  paid.  « Kongo  v.  R. 
Waddington  &  Sons  (1915)  87  N.  J. 
L.  395,  94  Atl.  408,  9  N.  C.  C.  A.  402. 

///.  Employee  'ivorJcing   for   another   in 

emergency. 

In  a  few  cases  in  which  an  employee 
of  one  employer  went  in  an  emergency 
to  help  another,  and  was  injured  while 
so  engaged,  it  has  been  held  that  the 
employee  could  not  hold  his  regular 
employer  liable  in  compensation  for 
such  injury. 

Thus,  a  section  .hand  who  was  sent 
by  his  foreman  to  assist  a  farmer  in 
extinguishing  a  fire  which  was  spread- 
ing over  his  property  is  not,  while  he 
is  so  engaged,  an  employee  of  the  rail- 
road so  as  to  make  the  latter  liable 
for  compensation  for  injuries  received 
by  the  section  hand  while  so  engaged. 
London  &  L.  Guarantee  &  Acci.  Co.  v. 
Industrial  Acci.  Commission  (1916) 
173  CaL  642,  161  Pac.  2. 

So,  an  employee  of  a  lumber  com- 
pany who,  while  engaged  with  fellow 
laborers  in  constructing  a  railroad, 
was  ordered  by  the  fire  warden  to  go 
with  him  and  assist  in  extinguishing 
a  forest  fire,  and,  while  so  engaged, 
was  struck  by  a  falling  tree  and  in- 
jured, cannot  claim  compensation  for 
such  injury  from  the  lumber  com- 
pany, since,  at  the  time  of  the  injury, 
he  was  not  engaged  in  its  employment. 
Kennelly  v.  Stearns  Salt  &  Lumber  Co. 
(1916)  190  Mich.  628,  157  N.  W.  378. 
The  court  further  said  that  it  was 
immaterial  that  he  was  paid  his  reg- 
ular salary  by  his  employer  for  the 
time  spent  in  fighting  fire. 

A  citizen  who  responds  to  a  call  of 
the  village  marshal  to  aid  in  suppres- 
sing a  disturbance,  as  it  is  his  duty 
to  do  under  the  laws  of  the  state,  is, 
while  so  engaged,  an  employee  of  the 
village,  and  if  he  is  killed  his  depend- 
ents are  entitled  to  compensation 
from  the  village.  West  Salem  v.  In- 
dustrial Commission  (1916)  162  Wis. 
57,  L,R.A.1918C,  1077,  155  N.  W.  929. 


IV.  Employee  eUgaged  in  loading  or  wn- 

loading  vessel. 

In  a  number  of  cases  arising  under 
the  English  act.  in  which  an  employee 
engaged  in  loaxLing  a  vessel  was  in- 
jured, it  has  been  held  that  he  may 
look  to  the  owners  of  the  vessel  for 
compensation,  although  he 'had  been 
hired  to  do  the  work  by  someone  else. 

Thus,  shipowners  may  be  found  to 
be  the  employers  of  a  workman  em- 
ployed to  assist  in  mooring  ships,  al- 
though he  was  engaged  and  paid  by  a 
stevedore,  where  it  appears  that  the 
owners  gave  the  money  to  the  steve- 
dore instead  of  to  the  workman,  as  a 
matter  of  convenience.  Pollard  v. 
Goole  &  H.  Steam  Towing  Co.  (1910) 
3  B.  W.  C.  C.  (Eng.)  360. 

So,  a  coal  trimmer,  although  em- 
ployed by  an  agent  of  the  harbor  com- 
missioners, is  in  the  employment  of  a 
firm  of  shipping  agents  who  act  as 
managers  of  a  vessel  being  loaded 
with  coal  for  third  persons,  where  the 
trimmers  are  directly  under  the  con- 
trol of  the  agents,  and  are  paid  from 
the  freight,  the  balance  of  which,  less 
charges,  is  sent  by  the  agents  to  the 
owners  of  the  vessel.  Gorman  v.  Gib- 
son &  Co.  [1910]  S.  C.  317,  47  Scot 
L.  R.  394. 

And  the  mate  of  a  vessel  may  be 
found  to  be  in  the  employment  of  the 
owners,  where,  by  the  contract  be- 
tween them  and  the  captain,  the  lat- 
ter made  all  contracts  for  freight,  and 
engaged  the  crew,  and  took  the  vessel 
where  he  wished,  and  the  owners  paid 
the  wages  of  the  crew  if  the  freight 
was  not  sufficient  therefor,  and  ton- 
nage and  pilotage  expenses  were  <ie- 
ducted  from  the  gross  freights,  and 
the  captain  took  two  thirds  of  the  res- 
idue, paying  thereout  all  other  ex- 
penses. The  Victoria  v.  Barlow 
[1912]  45  Ir.  L.  T.  260,  5  B.  W.  C.  C. 
570. 

Where  an  agreement  between  the 
owners  of  a  vessel  and  the  skipper 
provided  that  the  skipper  was  to  work 
the  vessel  on  the  best-paying  trade, 
receiving  for  his  services  two  thirds 
of  all  the  freight  earned,  out  of  which 
he  was  to  pay  all  the  wages  for  the 
crew,  and  all  other  expenses  connect- 
ed with  the  working  of  the  vessel,  re- 
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mitting  to  the  owner  the  remainingr 
one  third,  and  it  further  provided  that, 
if  he  had  cause  to  give  up  command 
of  the  vessel,  he  was  to  advise  the 
owner,  and,  if  requested,  to  bring  the 
vessel  to  certain  ports  free  of  all 
charges  to  the  owner,  and  further  pro- 
vided for  his  leaving  the  vessel  at  a 
loading  port,  a  mate  employed  by  the 
skipper,  who  would  get  his  full  wages 
whether  the  vessel  earned  any  freight 
or  not,  may  be  found  to  be  under  a 
contract  of  service  with  the  owners. 
Kelly  V.  The  Miss  Evans  [1913]  2  Ir. 
R.  386,  47  Ir.  L.  T.  155,  [1913]  W.  C. 
^  Ins.  Rep.  418,  6  B.  W.  G.  G.  916. 

A  member  of  the  gang  engaged  in 
unloading  sulphur  from  a  barge  is  not 
an  employee  of  the  owner  of  the  sul- 
phur, where  he  engaged  one  of  the 
gang  to  supply  the  labor  necessary, 
and  that  one  engaged  the  others  and 
supplied  necessary  tools,  and  the  mon- 
ey received  was  divided  equally  among 
the  gang,  except  that  the  leader  re- 
ceived two  pennies  from  each  of  the 
others,  the  owner  merely  directing 
where  the  sulphur  should  be  placed. 
Bobbey  v.  W.  M.  Crosbie  &  Co.  [1915] 
84  L.  J.  K.  B.  N.  S.  (Eng.)  856,  112 
li.  T.  N.  S.  900,  8  B.  W.  C.  C.  286. 

T>  Employee  engaged  for  another  with- 
out disclosure  of  principal. 

In  case  a  person  engages  an  em- 
ployee in  behalf  of  another,  but  fails 
to  disclose  the  principal,  he  may  be 
held  liable  for  compensation,  in  case 
the  employee  is  injured. 

Thus,  a  general  contractor  for  the 
-erection  of  a  building,  who,  to  enable 
a  subcontractor  to  carry  on  his  work, 
employs  the  workman  in  his  own  name 
without  disclosing  for  whom  the  con- 
tract was  made,  may,  if  the  workman 
•elects,  be  treated  as  his  employer,  and 
subject  to  liability  for-  compensation 
for  injuries  received  by  the  workman. 
Scott  V.  O.  A.  Hankinson  &  Co.  (1919) 
:205  MIclu  353,  171  N.  W.  489. 

So,  where  a  mandatory  hires  work- 
^nen  in  his  own  name,  without  disclos- 
ing his  principal,  and  pays  them  with 
his  own  money  or  check,  he  is  liable 
for  any  compensation  to  which  they 
may  be  entitled  because  of  injuries 
received  while  in  such  employment; 
8  A.L.R.— 75. 


Demers  v.  McCrae  (1911)  Rap.  Jud. 
Quebec  40  C.  S.  123. 

VI.  Miaceltaneous  cases, 

A  number  of  decisions  passing  upoL 
the  question  as  to  which  of  two  em- 
ployers shall  be  held  liable  for  com- 
pensation will  be  found  below,  but,  as 
is  suggested  above,  they  do  not  yield 
themselves  to  any  logical  classifica- 
*  tion,  because  the  facts  presented  are 
different  in  each  case. 

The  owners  of  a  threshing  machine 
are  the  employers  of  a  man  engaged 
by  them  as  a  road  man  to  go  along  the 
road  ahead  of  the  thresher,  but  who, 
when  the  machine  is  at  work,  acts  as 
trusser,  and  is  paid  by  the  farmer, 
and  was  so  at  work  when  injured. 
Reed  v.  Smith  [1910]  3  B.  W.  C.  C. 
(Eng.)  223. 

A  motorman  must  be  held  to  be  con- 
tinuously in  the  employ  of  an  inter- 
urban  railway,  although,  for  a  portion 
of  his  time  each  day,  he  operates  his 
car  upon  the  lines  of  a  street  railway 
company,  and  the  latter  company  pays 
his  wages  for  such  time,  where  he  has 
made  but  one  contract  of  employment, 
and  the  wages  are  paid  by  the  street 
railway  company  by  virtue  of  a  con- 
tract between  the  two  companies,  to 
which  the  motorman  is  in  no  wise  a 
party.  Chicago  &  Interurban  Trac- 
tion Co.  V.  Industrial  Bd.  (1918)  282 
111.  230,  118  N.  E.  464. 

A  man  furnished  to  a  street  car 
company  by. a  detective  bureau,  as  a 
strikebreaker,  who  was  injured  while 
riding  in  the  car  as  a  guard,  is  an  em- 
ployee of  the  railway  company  rather 
than  of  the  detective  bureau,  and,  if 
injured,  cannot  maintain  an  action 
for  damages,  since  his  remedy  is  un- 
der the  Compensation  Act.  Murray  v. 
Union  R.  Co.  (1918)  183  App.  Div.  209, 
170  N.  Y.  Supp.  601. 

An  employee  engaged  to  operate  a 
locomotive,  by  a  firm  engaged  in  grad- 
ing a  railroad,  is  entitled  to  compen- 
sation from  the  firm  for  injuries  re- 
ceived while  assisting  the  railroad  in 
the  work  of  laying  rails,  where  the 
railroad  was  performing  the  work  at 
the  request  of  the  contracting  firm, 
the  track  being  necessary  for  it  to 
carry  on  the  work  which  it  had  con- 
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tracted  to  do.  Georgia  Casualty  Co.  v. 
Industrial  Acci.  Commission  (1918) 
—  Cal.  — ,  170  Pac.  625. 

A  contractor  engaged  in  installing 
a  dust-arrester  system  in  the  plant  of 
a  manufacturing  company,  to  whom 
an  employee  of  the  company  was 
loaned  for  such  work  of  installation, 
and  who  had  full  control  of  such  la- 
borer while  so  employed,  is  liable  for 
compensation  for  injuries  resulting  in 
the  laborer's  death,  where  the  com- 
pany's sole  connection  with  the  labor- 
er was  its  liability  to  pay  him  his 
wages.  Arnett  v.  Hayes  Wheel  Co.  . 
(1918)  —  Mich.  — ,  166  N.  W.  957. 
The  court  said  that  the  fact  that  a 
person  employed  and  paid  a  servant 
does  not  conclusively  show  that  the 
latter  was  a  servant  of  such  person, 
where  it  is  further  shown  that  the  em- 
ployee was  actually  under  the  control 
of  another  person  during  the  progress 
of  the  work. 

But  a  machinist  sent  by  a  machine 
shop  to  repair  machinery  at  the  plant 
of  a  third  party  is  not  an  employee  of 
such  third  party.  Texas  Ref.  Co.  v. 
Alexander  (1918)  —  Tex.  Civ.  App. 
— ,  202  S.  W.  131. 

In  a  case  in  which  a  partnership 
furnished  a  company  with  employees, 
but  retained  the  power  to  hire  and 
discharge,  and  paid  employees  with 
money  furnished  by  the  company,  and 
the  latter  directed  the  men  in  their 
work,  it  may  be  found  that  both  the 
general  and  special  employers  exert 
some  measure  of  control  over  the  em- 
ployees, so  that  they  both  should  be 
held  liable  in  compensation  for  in- 
juries received  by  an  employee.  Em- 
ployers' Liability  Assur.  Corp.  v.  In- 
dustrial Acci.  Commission  (1918)  — 
Cal.  — ,  177  Pac.  273. 

The  mere  fact  that  a  night  watch- 
man employed  by  defendant  also  actr 
ed  as  watchman  for  various  other  per- 
sons does  not  prevent  him  from  being 
the  employee  of  the  defendant,  so  as 
to  be  entitled  to  compensation,  with- 
in the  California  statute.  Thus,  sev- 
eral corporations,  for  each  of  which 
a  workman  acts  as  a  night  watchman, 
cannot  be  brought  within  any  fair 
meaning  of  the  term,  "voluntary  asso- 
ciation,"  as   used  in  the   California 


statute,  where  each  acts  independent^ 
ly  and  without  concert  with  the  oth- 
ers. Western  Metal  Supply  Co.  v. 
Pillsbury  (1915)  172  Cal.  407, 156  Pac. 
491,  Ann.  Cas.  1917E,  890. 

So,  a  watchman  at  a  crossing,  who 
acts  for  both  of  two  railway  com- 
panies whose  tracks  are  parallel  at 
that  point,  is  a  servant  of  each  of  them 
within  the  meaning  of  the  Compensa* 
tion  Act.  San  Francisco-Oakland  Ter- 
minal R.  Co.  V.  Industrial  Acci.  Com- 
mission (1919)  —  CaL  — ,  179  Pac. 
386. 

A  club,  which,  for  the  convenience 
of  its  members,  provides  caddies,  who 
are  hired  and  supervised  by  its  own 
employee,  is  the  employer  of  a  caddy 
injured  while  in  the  performance  of 
his  duties,  within  the  operation  of  the 
Workmen's  Compensation  Act,  al- 
though the  club  member  utilizing  the 
services  of  a  caddy  directs  his  activ- 
ities while  so  doing,  and  furnishes  the 
compensation  therefor.  Claremont 
Country  Club  v.  Industrial  Acci.  Com- 
mission (1917)  174  CaL  395,  L.R.A 
1918F,  177,  163  Pac.  209. 

A  workman  employed  by  the  Public 
Service  Commission  in  the  work  of 
constructing  a  subway  for  the  city  of 
New  York  is  entitled  to  compensation 
from  the  city  for  injuries  received 
in  the  course  of  his  employment,  since 
the  city  was,  under  the  statute,  en- 
gaged in  the  hazardous  employment 
of  subway  construction;  and  the  mere 
fact  that  the  employee  was  engaged  by 
state  officials  does  not  prevent  the  re- 
covery of  compensation,  where  such 
state  officials  were,  by  statute,  made 
the  agents  of  the  city  in  regard  to  the 
work  in  question.  Sexton  v.  Public 
Service  Commission  (1917)  180  App. 
Div.  Ill,  167  N.  Y.  Supp.  493. 

F/J.  Function  of  court  on  appeal. 

The  court  will  not  disturb  a  finding 
of  the  commission  as  to  who  was  the 
employer  of  the  injured  employee, 
when  there  was  some  evidence  to  sus* 
tain  the  finding.  Sullivan  v.  Preston 
(1917)  177  App.  Div.  110,  163  N.  Y. 
Supp.  692. 

The  court  will  not  interfere  with 
the  decision  of  the  county  court  judge 
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at  another  pier  several  miles  distant 
from  the  one  chosen  by  Midland 
Company,  and  to  that  pier  libellants 
under  protest  transported  the  cake, 
incurring  therefor  an  expense  of 
$1,287.  These  charges  were  for 
lighters  and  tugs,  and  arose  neces- 
sarily before  any  cake  went  aboard 
The  Satumus,  or  came  into  the  pos- 
session, custody,  or  control  of  any 
agent  of  the  vessel. 

No  charter  party  of  The  Satumus, 
either  in  the  Baltimore  form  or  oth- 
erwise, was  ever  made  to  libellant; 
that  form  relates  solely  to  "heavy 
grain"  cargoes,  and  is  in  many  re- 
spects wholly  unsuited  to  the  pres- 
ent venture.  It  does  contain  provi- 
sions as  to  loading,  and  expressly 
provides  for  demurrage  for  delay  in 
loading,  but  neither  expressly  nor 
py  implication  of  words  requires 
steamer  to  go  to  such  safe  pier  at 
the  loading  port  as  might  be  chosen 
by  shipper  or  charterer.  The  plain 
inference  from  the  exhibits  attached 
to  the  libel  is  that  The  Saturnus  was 
under  the  complete  control  of  the 
Dutch  government,  and,  whether 
formally  chartered  or  not,  looked  for 
remuneration  to  that  sovereign. 
The  bills  of  lading  specifically  called 
only  for  freight  "according  to  agree- 
ment" between  that  government 
and  owners  of  ship. 

Peremptory  exception  was  filed 
to  a  libel  in  rem,  by  claimant,  a  pri- 
vate corporation  owning  the  steam- 
ship, as  follows:  "The  breach  of 
contract  alleged  does  not  give  a  mar- 
itime  or  other  lien  against  The 
Saturnus" — ^which  exception  was 
sustained  and  libel  dismissed.  Li- 
bellants appeal. 

Argued  before  Rogers  and  Hough, 
Circuit  Judges,  and  Learned  Hand, 
District  Judge. 

Mr.  Herman  S.  Hertwig,  for  appel- 
lant: 

Upon  delivery  of  cargo  to  a  vessel 
under  a  contract  of  affreightment,  the 
vessel  and  cargo  become  mutually  an- 
swerable for  any  violation  of  the 
agreement  relating  to  the  vessel  and 
to  the  cargo  delivered,  whether  such 
violation  occurred  before  or  after  the 
delivery  of  cargo. 


The  Pacific,  1  Blatchf .  586,  Fed.  Cas. 
No.  10,643 ;  The  Flash,  Abb.  Adm.  67, 
Fed.  Gas.  No.  4,857;  Oakes  v.  Rich- 
ardson, 2  Low.  Dec.  173,  Fed.  Cas.  No. 
10,390;  The  Phebe,  Ware,  265,  Fed. 
Cas.  No.  11,064 ;  The  Hyperion,  2  Low. 
Dec.  93,  Fed.  Cas.  No.  6,987;  Donald- 
son V.  McDowell,  Holmes,  290,  Fed. 
Cas.  No.  3,985 ;  Hawgood  v.  1310  Tons 
of  Coal,  21  Fed.  681;  The  Colombia, 
197  Fed.  662 ;  Watt  v.  Cargo  of  Lum- 
ber, 88  C.  C.  A.  268,  161  Fed.  104; 
Davis  v.  Smokeless  Fuel  Co.  116  C.  C. 
A.  381,  196  Fed.  755;  Carleton  v.  367 
Tons  of  Coal,  206  Fed.  345;  Hoadley 
V.  The  Lizzie,  39  Fed.  44;  The  Alvah, 
59  Fed.  630;  The  J.  C.  Stevenson,  17 
Fed.  540;  The  Priscilla,  52  C.  C.  A. 
470,  114  Fed.  836;  The  Eli  Whitney, 
1  Blatchf.  360,  Fed.  Cas.  No.  4,345. 

Messrs.  Everett,  Clarke^  &  Benedict 
also  for  appellant. 

Messrs.  Burlingham,  Veeder,  Mast- 
en,  &  Fearey  and  Chauncey  I.  Clark 
for  appellee. 

Hough,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

This  is  not  an  action  for  breach 
of  charter,  nor  to  enforce  a  mari- 
time lien  arising  upon  such  breach, 
for  these  libellants  never  chartered. 
Benevolently  reading  the  libel  and 
exhibits,  the  most  favorable  state- 
ment of  libellant's  legal  position  is 
that  The  Satumus  was  offered  in 
fulfilment  of  a  nonmaritime  con- 
tract for  the  sale  of  oil  cake,  of 
which  her  owners  presumptiviely 
had  knowledge.  By  that  contract 
Midland  Company  had  agreed  to 
furnish  a  cargo  for  a  ship  which 
turned  out  to  be  The  Satumus,  and 
to  furnish  a  cargo*  within  the  time 
limited  in  a  well-known  printed 
charter  form,  or  pay  demurrage 
after  the  there  stipulated  lay  days, 
which  would  begin  on  tender  of  ves- 
sel for  loading.  Therefore,  both 
ship  and  consignor  had  agreed  to 
manage  the  lading  according  to  the 
custom  of  the  port  unless  varied  by 
the  charter  form.  That  form  con- 
tains no  special  provisions  as  to 
loading  pier,  but,  by  the  custom,  a 
ship  at  New  York  must  go  where 
ordered  by  shipper,  if  the  place  is 
safe.  Libellant-shipper  named  such 
a  place,  shipmasteir  or  agent  refused 
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V.  Buckingrham,  18  How.  at  188,  15 
L.  ed.  343).  We  must  now  assume 
that  the  freight  lien  of  American 
admiralty  is  less  than  a  privilege, 
because  lost  by  unqualified  delivery 
of  possession,  yet  more  than  the 
possessory  lien  of  common  law,  be- 
cause creative  of  jus  in  re  rather 
than  jus  ad  rem.  Why  this  is  so 
has  long  been  no  more  than  a  curi- 
osity of  legal  literature." 

The  affreightment  contract  before 
us  presents  more  simply  than  would 
many  modern  charter  parties,  with 
their  numerous  incidental  and  an- 
cillary provisions,  this  question :  Is 
a  maritime  lien  upon  hull  or  cargo, 
as  the  case  may  be,  the  normal  and 
lawful  result  of  every  legal  claim  of 
damage,  due  to  any  violation  of  the 
terms,  express  or  implied,  of  a  con- 
tract for  carriage  under  which  a 
carriage  is  ever  actually  begun? 
The  inquiry  must  go  this  far,  be- 
cause no  reason  can  be  given  for  up- 
holding the  presently  asserted  lien 
that  will  not  also  support  a  multi- 
tude of  other  demands  quite  as  close 
to  the  act  of  transport  as  is  the  one 
at  bar,  and  all  of  them  breaches  of 
the  maritime  contract  of  affreight- 
ment. 

It  appears  to  us  that:  (1)  The 
lien  asserted  is  without  historical 
basis  in  general  maritime  law;  (2) 
it  has  been  in  substance  rejected  in 
America  by  a  preponderance  of  au- 
thority;  (3)  is  not  in  its  nature  ben- 
eficial to  commerce,  nor  deserving 
of  even  statutory  adoption — ^the  only 
way  it  can  obtain. 

1.  English  law  may  be  disregard- 


ed;* if  it  had  been  followed  a  cen- 
tury ago,  no  question  such  as  this 
could  have  arisen,  as  is  abundantly 
shown  by  the  opinions  of  Justice 
Story  and  sufiiciently  recognized  in 
the  Supreme  Court  decisions  above 
named. 

Having  gone  beyond  the  common- 
law  lien  of  England,  but  not  accept- 
ed the  privilege  of  Continental 
Europe  (as  we  assert),  yet  derived 
what  we  have  rather  from  Europe 
than  Britain,  it  may  safely  be  said 
that,  if  no  privilege  arose  from  a 
given  state  of  facts,  no  lien  (in  our 
sense)  based  on  such  facts  can  be 
asserted  to  have  historical  founda- 
tion. 

Before    the  codifications    of  th€ 
Empire,  Pothier*  set  forth  the  ac- 
cepted   doctrine    of    privilege    foi 
freight,  i.  e.,  that  cargo  might  be 
delivered  and  the  privilege  live  foi 
a  fortnight  unless  during  that  time 
sale  was  made  to  a  purchaser  with 
out  notice.     This   passed   into   th( 
Code  de  Commerce  (§^  191  et  seq.) 
with  the  mutual  privileges  of  car 
rier  and  shipper  defined,  i.  e.,  the 
ship    was    privileged    for    freighl 
and  average  (i.  e.,  general),  and  th( 
shipi)er  for  average  and  safe  deliv 
ery,  above  all  creditors,*  and  this  al 
lotment  of  privileges  was  and  is  re 
strictive.^     But   this   limitation   o: 
rights  in  rem  was  not  a  creature  o: 
the  legislature,  for  §  191   "a  com 
plete    les    dispositions    de    Tordon 
nance  de  1681  en  adoptant  le  Com 
mentaire  de  Valin,  et  les  solution 
donnees  par  la  jurisprudence,"''  an< 
that  the  Ordonnance  de  la  Marini 


*  For  a  summary  (by  Putnam,  Circuit 
Judge)  of  ruling  cases  on  nature  of  water 
carriers'  liens,  and  its  reciprocal  nature, 
see  Wellman  v.  Morse,  22  C.  C.  A.  318,  33 
U.  S.  App.  610,  76  Fed.  at  577. 

•  Its  present  state  as  to  the  freight  lien 
is  well  summarized  in  Scrutton  on  Charter 
Parties,  §§  101  and  106,  while  damages  for 
detention  or  demurrage  are  by  contract 
only.  See  a  review  of  the  cases  in  Cross* 
man  v.  Burrill,  179  U.  S.  at  107,  45  L.  ed. 
110,  21  Sup.  Ct.  Rep.  38,  and  cf.,  Dunlop 
V.  Balfour,  7  Asp.  Mar.  L.  Cas.  181, 
f1892]  1  Q.  B.  507,  61  L.  J.  Q.  B.  N.  S. 
354,  66  L.  T.  N.  S.  455,  40  Week.  Rep.  371. 


♦  On  the  Maritime  Contract,  translatioi 
by  Caleb  Cushing,  Boston,  1821. 

*Hennebicq,  ubi  supra. 

8  A  regard  de  Taffreteur  le  privileg 
sur  le  navire  est  restreint  aux  dommage£ 
int^rets  qui  lui  sont  dus  pour  les  deux  ca 
exprimes  dans  Particle  191;  et  k  Tegar 
du  capitaine  le  privilege  n'existe  sur  1 
marchandises  chargees,  que  pour  le  fr< 
seulement."  Caumont  Dictionnaire  d 
Droit  Maritime,  Paris  1867. 

"^  Alauzet,  Commentaire  du  Code  d 
Commerce,  Paris,  1879,  vol.  5,  p.  52.  An 
see  Valin  to  the  effect  that  no  privileg 
existed  in  a  shipper  who  for  any  reaso 
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United  States  [1885  ed.]  p.  172), 
and  it  was  so  assumed  in  The  Ripon 
City,  supra. 

One  who  agrees  to  load  a  full 
cargo  and  neglects  to  do  it  commits 
an  especially  plain  breach  of  the 
affreightment  contract,  yet  the  car- 
rier has  no  lien  on  what  is  laden,  in 
respect  of  what  is  not.  That  a 
common-law  or  possessory  lien  could 
hardly  exist  on  that  which  was  not 
in  possession  is  easily  admitted,^^ 
but  that  no  seaman  or  shipowner 
has  (we  believe)  ever  asserted  such 
a  maritime  lien  unsupported  by 
charter  party  is  the  strongest  evi- 
dence of  the  historic  meaning  of 
Cleirac's  "clever  phrase,"  i.  e.,  that 
the  mutual  obligations  of  the  per- 
sonified ship  and  personified  cargo 
begin  when  they  are  in  charge  of 
the  same  master,  i.  e.,  the  captain, 
and  cover  only  what  occurs  during 
that  period  of  union.  In  the  United 
States  this  union,  in  contemplation 
of  law,  begins  when  the  ship  is 
ready  to  receive  cargo,  and  ends 
when  a  reasonable  time  has  elapsed 
for  putting  it  overside.  And  delay 
by  the  ship  in  discharging  merely 
extends  the  charterer's  or  con- 
signee'd  time  wherein  to  receive; 
they  have  no  cause  of  action  (much 
less  lien)  against  ship  or  owner  for 
such  delay  (Milburn  v.  Federal  Sug- 
ar Ref .  Co.  88  C.  C.  A.  577, 161  Fed. 
717 ;  Empire  Transp.  Co.  v.  Philadel- 
phia &  R.  Coal  &  I.  Co.  35  L.R.A. 
623,  23  C.  C.  A.  564,  40  U.  S.  App. 
157,  77  Fed.  920),  in  the  absence  of 
special  agreements  to  that  effect. 
To  hold  that  freight  money  or  some 
substitute  for  it  began  a  reasonable 
time  after  *ip  ready  to  receive 
cargo  is  now,  whatever  its  original 
justification  or  lack  of  it,  law;  but 
the  only  reason  ever  given  for  the 
holding  is  no  reason  for  granting  a 
lien  on  a  ship  for  refusing  to  go  to 
a  particular  loading  place. 

We  therefore  think  that  the  his- 
tory of  maritime  jurisprudence  af- 


fords no  evidence  that  ansrwhere  has 
the  lien  contended  for  been  admit- 
ted. 

2.  Reported  American  decisions 
thought  applicable  are  of  two 
classes:  (1)  Those  leaning  for  sup- 
port on  the  maxim  of  The  Freeman, 
supra,  that  the  mutual  rights  (i.  e., 
liens)  of  shipper  and  carrier  do  not 
arise  until  contract  made  and  cargo 
shipped;  and  (2)  those  looking 
rather  to  the  nature  of  the  mutual- 
ity arising  upon  union  of  goods  and 
ship,  and  deducing  rights  and  liabil- 
ities therefrom.  Cases  of  the  first 
kind  are  germane  to  the  contention 
that  any  breach  of  affreightment 
contract  will  support  a  proceeding 
in  rem  if  and  as  soon  as  goods  are 
laden ;  while  the  second  class  applies 
when  libellant  asserts  his  lien  as  the 
logical  result  of  mutuality  of 
remedy. 

To  make  lien  depend  on  its  rela- 
tion to  a  point  of  time,  i.  e.,  the  date 
of  delivery  to  ship,  is  perhaps  fic- 
tional or  mechanical  rather  than 
thoughtful ;  yet  for  lack  of  a  better 
line  of  demarcation  has  long  been 
well  known  in  matters  of  statutory 
liens  of  mechanics  and  others. 

In  The  Ask  (D.  C.)  196  Fed.  165, 
ship's  alleged  wrongful  delay  caused 
waiting  cargo  to  spoil,  and,  after 
lading,  a  lien  was  asserted  for  ante- 
cedent damages.  The  delay  was  ad- 
judged excusable,  but  McPherson, 
J.,  pointed  out  that  any  lien  came 
into  existence  "at  the  time  injury 
was  done,''  the  necessary  inference 
being  that,  as  nothing  was  laden  at 
date  of  injury,  there  was  nothing  to 
which  the  lien  could  then  attach, 
and  there  certainly  cannot  be  a  lien 
in  nubibus  waiting  to  descend. 

In  Guffey  v.  Alaska  &  P.  S.  S.  Co. 
64  C.  C.  A.  517,  130  Fed.  271,  a 
shipper  delivered  his  goods  to  a  car- 
rier and  got  a  bill  of  lading  for  a 
particular  vessel  then  at  sea.  That 
vessel  never  took  the  goods,  but  the 
delivery  did  not  produce  a  lien.  And 


the  captain  might  retain  the  cargo  until 
his  claim  for  empty  spaces  was  satisfied. 
This  is  a  very  different  thing  from  the 
privileges  preserved  from  older  law  by  the 
Code  de  Commerce. 


"Phillips  V.  Rodie,  15  East,  547,  104 
Eng.  Reprint,  950,  13  Revised  Rep.  528; 
Birley  v.  Gladstone,  3  Maule  &  S.  205, 
105  Eng.  Reprint,  587,  15  Revised  Rep. 
465. 
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to  the  same  effect,  under  different 
facts,  The  Garonne,  87  G.  C.  A.  651, 
160  Fed.  847. 

In  The  Priscilla,  52  C.  C.  A.  470, 
114  Fed.  836,  libellant  took  passage 
on  a  steamer,  and  some  hours  before 
embarking  delivered  his  baggage  to 
the  shipowner  but  not  on  ship- 
board. Some  baggage  was  lost,  but 
before  it  came  aboard,  and  the  pas- 
senger was  duly  carried  as  per 
agreement  with  the  rest  of  his  lug- 
gage; but  he  was  by  this  court  de- 
nied a  lien  for  what  had  been  lost. 
The  Hiram  (D.  C.)  101  Fed.  139, 
is  considered  authority  against  the 
lien  here  asserted,  and  The  Habil 
(D.  G.)  100  Fed.  120,  expresses  the 
same  view.  Hoadley  v.  The  Lizzie 
(C.  C.)  39  Fed.  45,  presented  facts 
appropriate  for  opinion,  and  lien 
was  awarded;  apparently  the  point 
was  conceded. 

In  the  second  class  of  decisions 
are  two  of  Judge  Morris  of  the 
Maryland  district,  which  undoubt- 
edly hold  with  libellant,— one  a  case 
of  keeping  cargo  for  a  wrongfully 
delayed  and  chartered  vessel,  and 
the  other  of  shutting  out  cargo.  De- 
cision goes  on  the  nature  of  con- 
tract, as  we  read  the  opinion. 
The  J.  C.  Stevenson  (D.  C.)  17  Fed. 
540;  The  Alvah  (D.  G.)  59  Fed.  630, 
reversed  on  another  point  in  23  G. 
G.  A.  181, 45  U.  S.  App.  210,  77  Fed. 
315. 

On  the  other  hand,  in  The  Eli 
Whitney,  1  Blatchf.  360,  Fed.  Gas. 
No.  4,345,  Justice  Nelson,  affirming 
Judge  Betts,  summarily  denied  a 
lien  asserted  by  a  shipper  against 
a  ship  whose  capacity  had  been 
falsely  misrepresented,  to  his  injury 
as  shipper.  The  point  was  neces- 
sarily involved,  and,  while  the  judg- 
ment is  not  reasoned,  as  authority 
there  was  nothing  superior  to  the 
judges  concerned  at  the  date  of  de- 
cision. 

The  General  Sheridan,  2  Ben. 
294,  Fed.  Gas.  No.  5,319,  expresses 
on  suggestive  facts  the  opinion  of 
Justice  Blatchford  that  "any  duty 
that  may  be  violated  by  the  owner 
or  master  before  the  cargo  is  put 
aboard  is  not  a  duty  of  the  vessel, 


and  therefore  the  vessel  cannot  be 
in  default.'' 

In  the  S.  L.  Watson,  55  G.  G.  A. 
439, 118  Fed.  at  952,  there  was  con- 
sidered a  contract  by  a  transporta- 
tion line  to  carry  full  cargoes  by 
several  boats,  and  all  cargoes  by 
some  boat  of  the  line,  which  con- 
tract was  partially  executed,  but  any 
lien  against  any  or  all  boats. of  the 
line  was  refused  in  respect  of  car- 
goes shut  out,  the  court  remarking 
that  no  lien  arose  "except  in  con- 
nection with  some  visible  occurrence 
relating  to  vessel  or  cargo." 

The  reasons  of  Addison  Brown, 
J.,  for  finding  a  lien  for  damages  by 
delay  to  the  return  cargo  on  a 
chartered  round  voyage,  in  The 
Giulio  (D.  G.)  34  Fed.  at  911,  are 
instructive,  as  is  the  discussion  in 
The  Ripon  Gity,  42  G.  G.  A.  247, 102 
Fed.  182,  though  in  neither  case  was 
the  present  point  involved.  But  in 
both  decisions,  had  the  contention 
of  the  libellant  here  been  accepted, 
or  even  thought  of,  it  would  certain- 
ly have  been  considered. 

The  weight  of  whatever  author- 
ity exists  is  against  libellant;  and, 
indeed,   considering  -fc,„„i„^  ,i^„ 

-  '-.  .      .,    ^    Snlpplnip— lien 

how     often      similar    for  refusal  to 

disagreements  have  *****' 
occurred,  the  novelty  of  the  present 
claim  is  a  potent  argument  against 
it. 

3.  This  litigation  exemplifies  a 
common  tendency  to  regard  any 
floating  property  used  in  the  per- 
formance of  contract,  as  in  some 
sort  a  pledge  or  surety  for  satis- 
factory performance;  such  security 
to  be  enforced  by  asserted  maritime 
lien.  No  such  principle  is  known  to 
the  admiralty.  The  ancient  and 
customary  lien  of  the  sea  is  not 
maintained,  nor  was  it  created  (so 
far  as  history  reveals  its  origin) 
for  the  convenience  or  assurance  of 
parties,  but  for  the  encouragement 
of  commerce  and  shipping  as  a  pre- 
sumed benefit  to  the  public,  in  re- 
spect of  an  occupation  hazardous 
and  uncertain  beyond  most  land 
ventures. 

In  respect  of  carriage  of  goods^in 
particular,  every  public  benefit  has 
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for  centuries  been  deemed  obtained 
when  goods  were  liable  for  freight, 
and  ship  for  safe  and  sound  delivery 
of  goods,  the  mutuality  of  relation 
thus  growing  out  of  the  act  of  trans- 
port, not  the  making  of  a  contract 
for  transportation.  Anything  more 
than  this"  multiplies  secret  liens' 
and  hampers  instead  of  advances 
ease  and  freedom  of  commerce. 
Merchant  and  mariner  alike  subject 
their  property  to  the  municipal  law 
of  every  country  into  which  their 
venture  comes,  but  a  maritime  lien 
is    as    near    an   approach   to   jus 


gentium  as  can  be  found  in  private 
jurisprudence,  and  any  extension 
thereof,  not  internationally  well 
founded,  is  to  be  opposed  as  jealous- 
ly as  is  a  denial  of  its  accepted  ex- 
tent. 

The  foregoing  considerations  lead 
to  affirmance  with  costs  of  the  de- 
cree below. 

Petition  for  a  writ  of  certiorari 
denied  by  the  Supreme  Court  of  the 
United  States,  June  10, 1918,  247  U* 
S.  521,  62  L.  ed.  1247,  38  Sup.  Ct- 
Rep.  583. 


ANNOTATION. 

Maritime  lien  for  breach  of  executory  contract  of  affreightment. 

never  advanced  beyond  the  wholly  ex- 
ecutory stage. 

United  States.  —  The  Freeman  v. 
Buckingham,  supra;  Vandewater  v. 
Mills  (1857)  19  How.  82,  16  L.  ed.  554; 
The  Lady  Franklin  (1869)  8  Wall.  325, 
19  L.  ed.  455;  The  Keokuk  (1870)  9 
Wall.  517, 19  L.  ed.  744  (see  also  Rose's 
Notes  to  these  cases) ;  Scott  v.  The  Ira 
Chaffee  (1880)  2  Fed.  401;  The  Asa 
Eldridge  (1881)  8  Fed.  720;  The 
Prince  Leopold  (1881)  9  Fed.  333;  The 
Monte  A  (1882)  12  Fed.  331;  The  Alice 
(1882)  12  Fed.  496;  The  City  of  Baton 
Rouge  (1883)  19  Fed.  461;  The  J.  F. 
Warner  (1883)  22  Fed.  342;  The  Mis- 
souri (1887)  30  Fed.  384;  The  Guiding 
Star  (1893)  63  Fed.  936,  affirmed  in 
(1894)  10  C.  C.  A.  454,  22  U.  S.  App. 
844,  62  Fed.  407;  The  Vigilancia 
(1893)  58  Fed.  698;  The  Eugene 
(1898)  31  C.  C.  A.  345,  59  U.  S.  App. 
513,  87  Fed.  1001;  The  Bella  (1899)  91 
Fed.  540;  The  Habil  (1900)  100  Fed. 
120;  The  Hiram  (1900)  101  Fed.  138; 
The  Ripon  City  (1900)  42  C.  C.  A.  247, 
102  Fed.  176;  The  Universe  (1901) 
108  Fed.  968;  The  Thomas  P.  Sheldon 
(1902)  113  Fed.  779,  affirmed  in  (1902) 


I.  Scope,  1194. 
II.  In  general,  1194. 

III.  When  contract  ceases  to  be  executory, 

1198. 

IV.  Effect  of  performance  after  breach, 

1199. 

7.  Scope, 

This  note  does  not  embrace  the 
question  whether  there  has  been  any 
breach  of  the  contract  or  any  fault 
of  any  kind  on  the  part  of  the  ship  or 
its  owner,  but  merely  the  question 
whether,  assuming  such  breach,  there 
is  any  lien  on,  or  right  of  action  in 
rem  against,  the  ship. 

77.  In  general. 

Under  the  Maritime  Law  of  the 
United  States  the  vessel  is  bound  to 
the  cargo,  and  the  cargo  to  the  vessel, 
for  the  performance  of  the  contract  of 
affreightment.  The  Freeman  v.  Buck- 
ingham (1856)  18  How.  (U.  S.)  188, 
15  L.  ed.  343;  Vandewater  v.  Mills 
(1857)  19  How..(U.  S.)  82,  15  L.  ed. 
554  (see  also  Rose's  Notes  to  these 
cases) ;  36  Cyc.  277. 

It  is  now  settled,  however,  that  the 
lien  does  not  arise  for  the  breach  of  a 
contract  of  affreightment  which  has 


^  It  is  worth  noting  that  in  America 
we  have  also  based  the  lien  for  general 
average  on  possession  only,  thereby  fol- 
lowing England  rather  than  modern  Con- 
tinental Europe.  Lowndes  Gen.  Av'ge,  5th 
ed^p.  384;  Coe  Gen.  Av'ge  in  U.  S.,  p.  74. 
For  French  treatment,  see  Valin,  infra, 
vol.  2,  p.  535. 


Note. — ^Valin  ed.  1828,  by  Becane,  2 
vols.,  may  be  referred  to  for  text  of  the 
Ordonnance.  For  correspondence  with 
Code  de  Commerce,  see  vol.  1,  p.  397,  and 
for  the  commentator's  view  of  the  origin 
of  Cleirac's  saying  and  limitations  of 
privilege,  voL  2,  p.  24. 
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56  C.  C.  A.  439, 118  Fed.  945;  The  Pris- 
cilia  (1902)  52  C.  C.  A.  470,  114  Fed. 
836;  The  Energia  (1903)  124  Fed.  842; 
Guffey  V.  Alaska  &  P.  S.  S.  Co.  (1904) 
64  C.  C.  A.  517,  130  Fed.  271 ;  The 
Margaretha  (1909)  93  C.  C.  A.  184,  167 
Fed.  794;  The  Ask  (1912)  196  Fed. 
165;  Corsica  Transit  Co.  v.  W.  S, 
Moore  Grain  Co.  (1918)  —  C.  C.  A. 
— ,  253  Fed.  689;  The  Panama  (1846) 
Olcott,  343,  Fed.  Cas.  No.  10,703 ;  Dill 
V.  The  Bertram  (1857)  Fed.  Cas.  No. 
3,910;  Hannah  v.  The  Carrington 
(1860)  Fed.  Cas.  No.  6,029;  The  R.  G. 
Winslow  (1860)  4  Biss.  13,  Fed.  Cas. 
No.  11,736;  The  Pauline  (1863)  1  Biss. 
390,  Fed.  Cas.  No.  10,848;  Rynaud  v. 
The  Richard  Cobden  (1863)  Fed.  Cas. 
No.  12,191;  Salzobel  v.  The  Rolling 
Wave  (1863)  Fed.  Cas.  No.  12,274;  The 
General  Sheridan  (1868)  2  Ben.  294, 
Fed.  Cas.  No.  5,319;  The  William 
Fletcher  (1876)  8  Ben.  537,  Fed.  Cas. 
No.  17,692. 

See   also  Barr  v.  The  Pocahontas 
(1858)  3  Ohio  Dec.  Reprint,  337. 

The  opposite  view  of  this  question 
was,  however,  taken  in  The  Flash 
(1847)  Abb.  Adm.  67,  Fed.  Cas,  No. 
4,857;  The  Pacific  (1850)  1  Blatchf. 
569,  Fed.  Cas.  No.  10,643;  Oakes  v. 
Richardson  (1872)  2  Low.  Dec.  173, 
Fed.  Cas.  No.  10,390;  The  Williams 
(1873)  1  Brown,  Adm.  208,  Fed.  Cas. 
No.  17,710;  Miners'  Co-op.  Asso.  v. 
The  Monarch  (1905)  2  Alaska,  383. 

In  the  Alaska  case  just  cited,  a  con- 
tract was   made  with  the  master  to 
transport    a    proposed    shipment    of 
goods.     When  the  goods  reached  the 
shipping  point  the  ship  did  not  meet 
them,  and  it  was  necessary  to  forward 
them  by  another  steamer.    Judgment 
was  rendered  against  the  vessel  for 
the  damages  from  the  breach  of  the 
contract,  consisting  of  the  difference 
in    the  freight   charges.     The   court, 
after  referring  to  the  general  rule  that 
a  maritime  contract  for  transportation 
operates  reciprocally  as  a  pledge  to  the 
shipper  for  the.  conveyance  and  deliv- 
ery of  the  goods,  and  of  the  goods  to 
the  ship,  to  secure  the  payment  of  the 
freight  earned,  said  that  the  lien  like- 
-wise  arose  in  favor  of  the  shipper  for 
damages  upon  the  refusal  of  the  ves- 
sel to  fulfil  its  contract.    The  only  au- 


thority cited  by  the  court  for  this  last 
statement  was  The  Flash  (Fed.)  su- 
pra. This  case  seems  clearly  in  con- 
flict with  other  late  cases. 

The  conflict  in  the  earlier  cases, 
which  continued  even  after  the  Su- 
preme Court  decisions  cited,  was 
doubtless  due  to  the  fact  that  the  re- 
marks of  that  court  on  this  question 
were  dicta.  Thus,  in  The  Freeman  v, 
Buckingham  (1856)  18  How.  (U.  S.) 
188,  15  L.  ed.  343,  the  question  actual- 
ly involved  was  whether  the  master 
could  create  liens  on  the  vessel  by 
issuing  fictitious  bills  of  lading  for 
goods  never  delivered  to  the  vessel. 
Vandewater  v.  Mills  (1857)  "19  How. 
(U.  S.)  82,  15  L.  ed.  554,  involved  a 
breach  of  an  agreement  to  run  between 
certain  ports,  carrying  passengers  and 
freight,  so  as  to  connect  with  the  libel- 
lant's    vessel.      The    Lady    Franklin 

(1869)  8  Wall.  (U.  S.)  325,  19  L.  ed. 
455,  involved  the  question  whether 
there  was  any  lien  for  nondelivery  of 
goods  described  in  a  bill  of  lading 
given   by   mistake.     In   The   Keokuk 

(1870)  9  Wall.  (U.  S.)  517,  19  L.  ed. 
744,  the  libellant,  without  notice  to 
anyone  connected  with  a  steamer,  took 
possession  of  a  barge  belonging  to  tha 
steamer's  owners  and  loaded  it  with 
wheat,  and,  before  any  contract  had 
been  made  with  the  steamer  to  trans- 
port the  wheat,  the  barge  sunk  at  the 
dock. 

But,  as  said  in  Scott  v.  The  Ira 
Chaffee  (1880)  2  Fed.  401,  though  the 
Supreme  Court's  remarks  on  this  point 
were  dicta,  it  showed  no  disposition  to 
recede  from  the  doctrine  so  an- 
nounced, and  such  doctrine  has  been 
applied  or  recognized  in  all  of  the 
later  cases  in  which  the  contract  was 
wholly  executory,  with  the  exception 
of  the  Alaska  case  above  cited. 

Thus,  it  has  been  uniformly  held 
that  there  is  no  lien  for  breach  of  an 
executory  charter  party  by  failing  or 
refusing  to  proceed  to  the  port  of 
shipment,  or  to  receive  and  transport 
the  goods. 

United   States.— The   Asa   Eldridge 

(1881)  8    Fed.    720;    The    Monte   A 

(1882)  12  Fed.  331 ;  The  J.  F.  Warner 

(1883)  22  Fed.  342;  The  Missouri 
(1887)    30   Fed.   384;    The   Universe 
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(1901)  108  Fed.  968;  The  Thomas  P. 
Sheldon  (1902)  113  Fed,  779,  affirmed 
in  (1902)  55  C.  C.  A.  439,  118  Fed. 
945;  The  Margaretha  (1909)  93  C.  C. 
A.  184,  167  Fed.  794;  Corsica  Transit 
Co.  V.  W.  S.  Moore  Grain  Co.  (1918) 
—  CCA.  — ,  253  Fed.  689 ;  The  Pan- 
ama (1846)  Fed.  Cas.  No.  10,703; 
Hannah  v.  The  Carrington  (1860) 
Fed.  Cas.  No.  6,029;  The  Pauline 
(1863)  1  Biss.  390,  Fed.  Cas.  No.  10,- 
848;  Salzobel  v.  The  Rolling  Wave 
(1863)  Fed.  Cas.  No.  12,274;  The  Gen- 
eral Sheridan  (1868)  2  Ben.  294,  Fed. 
Cas.  No.  6,319;  The  William  iFletcher 
(1876)  8  Ben.  537,  Fed.  Cas.  No. 
17,692.     • 

In  The  General  Sheridan  (1868)  2 
Ben.  294,  Fed.  Cas.  No.  5,319,  it  was 
held  that  there  was  no  lien  for  such  a 
breach,  though  the  charter  party  pro- 
vided that  the  parties  bound  the  vessel 
and  the  cargo,  each  to  the  other,  for 
the  performance  of  the  covenants  and 
agreements  therein.  The  court  said 
that,  under  the  covenant,  the  duty 
of  the  vessel,  to  the  performance  of 
which  the  hypothecation  bound  her, 
was  to  deliver  the  cargo  that  might  be 
put  on  board,  at  the  time  and  place 
stipulated  for  such  delivery;  that  any 
duty  that  might  be  violated  by  the 
owner  or  master  before  the  cargo  was 
put  on  board  was  not  a  duty  of  the 
vessel,  or  one  for  which  a  lien  on  the 
vessel  was  created  or  could  be  en- 
forced; and  that,  under  the  covenant, 
if  the  cargo  was  not  laden  on  board, 
it  was  not  bound  to  the  vessel,  and 
therefore  the  vessel  could  not  be  in 
default,  though  the  master  or  owner 
might  be  for  the  nondelivery  of  the 
cargo.  But  in  The  Asa  Eldridge 
(1881)  8  Fed.  720,  the  court,  in  hold- 
ing that  there  was  no  lien,  apparent- 
ly attached  some  weight  to  the  fact 
that  the  charter  contained  no  direct 
pledge  of  the  vessel,  but  simply  bound 
the  parties  themselves,  each  to  the 
other. 

In  The  Pauline  (1863)  1  Biss.  390, 
Fed.  Cas.  No.  10,848,  supra,  the  court 
said:  "A  maritime  contract  depends 
on  its  subject-matter,  and  the  courts 
have  jurisdiction  of  contracts  which 
relate  to  the  service  or  employment  of 
a  vessel.    And  contracts  of  affreight- 


ment entered  into  by  the  master  or 
agent  of  the  vessel  in  good  faith, 
and  within  the  scope  of  his  apparent 
authority,  bind  the  vessel  to  the  mer- 
chandise. Under  the  Maritime  Law  of 
the  United  States,  the  vessel  is  bound 
to  the  cargo,  and  the  cargo  to  the  ves- 
sel, for  the  performance  of  a  contract 
of  affreightment;  but  the  law  creates 
no  lien  on  a  vessel  as  a  security  for 
the  performance  of  a  contract  to  trans- 
port a  cargo  until  the  cargo  is  shipped 
under  it." 

Nor  does  the  fact  that  a  ship  has 
partly  performed  its  contract,  by 
transporting  one  of  the  cargoes  cov- 
ered by  a  charter  party,  give  any  lien 
for  failure  to  transport  the  rest  of  the 
cargoes  contracted  for.  The  Thomas 
P.  Sheldon  (1902)  113  Fed.  779,  af- 
firmed in  (1902)  55  C.  C.  A.  439,  118 
Fed.  945. 

So,  there  is  no  lien  upon  a  vessel 
for  a  cargo  for  which  bills  of  lading 
have  been  issued,  but  which  is  de- 
stroyed by  fire  while  in  the  possession 
of  the  owner  of  the  landing,  before 
being  placed  on  board  or  given  into  the 
control  of  the  master,  and  before  the 
arrival  of  the  steamer  at  such  land- 
ing (The  Guiding  Star  (1893)  53  Fed. 
936,  affirmed  in  (1894)  10  C.  C.  A.  454, 
22  U.  S.  App.  344,  62  Fed.  407) ;  for 
breach  of  a  contract  to  transport  pas- 
sengers between  certain  ports,  with  a 
specified  amount  of  freight,  where  the 
steamer  never  received  such  passen- 
gers, or  their  baggage  or  freight,  on 
board,  or  entered  on  the  performance 
of  the  undertaking  (The  Eugene 
(1898)  31  C.  C.  A.  345,  59  U.  S.  App. 
513,  87  Fed.  1001) ;  for  nonperform- 
ance of  a  contract  of  transportation 
made  by  the  agent  of  the  company 
operating  the  ship  while  the  ship  was 
on  the  high  seas,  though  the  goods 
were  delivered  on  the  company's  docks, 
and  a  bill  of  lading  issued  (Guffey  v. 
Alaska  &  P.  S.  S.  Co.  (1904)  64  C.  C.  A. 
517,  130  Fed.  271) ;  for  refusing  to  re- 
ceive and  transport  goods  as  previous- 
ly agreed  by  the  vessel's  agent  (Ry- 
naud  V.  The  Richard  Cobden  (1863) 
Fed.  Cas.  No.  12,191) ;  for  delay  in  de- 
livery of  a  boiler  which  was  never  de- 
livered to  the  vessel  libeled,  whose 
master  contracted  to  transport  it,  but 


ANNO.— MARITIME  LIEN— BREACH  OF  CONTRACT. 


1197 


which  was  received  by  the  master  on 
behalf  of  another  vessel,  which  at- 
tempted to  transport  it  (Scott  v.  The 
Ira  Chaffee  (1880)  2  Fed.  401) ;  for 
such  part  of  the  goods  represented  by 
a  bill  of  lading  as  was  never  shipped 
(The  Alice  (1882)  12  Fed.  496) ;  for 
failure  to  call  for  and  receive  goods 
for  transportation  as  agreed  (The 
City  of  Baton  Rouge  (1883)  19  Fed. 
461) ;  or  for  breach  of  a  contract  of 
shipment,  under  which  the  cargo  has 
not  been  actually  shipped  (The  Ask 
(1912)  196  Fed.  165). 

And  there  is  no  lien  in  favor  of  the 
holder  of  a  bill  of  lading  issued  fraud- 
ulently or  by  mistake,  where  the  goods 
therein  described  were  not  in  fact 
shipped.  The  Freeman  v.  Buckingham 
(1866)  18  How.  (U.  S.)  188,  15  L.  ed. 
343;  The  Lady  Franklin  (1869)  8  Wall. 
(U.  S.)  325,  19  L.  ed.  455  (see  also 
Rose's  Notes  to  these  cases) ;  Montell 
v.  The  William  H.  Rutan  (1865)  Fed. 
Cas.  No.  9,724. 

A  master's  misrepresentation  or  con- 
cealment of  the  facts  as  to  the  ton- 
nage or  capacity  of  his  vessel,  where- 
by the  libellants  were  induced  to  enter 
into  a  charter  party,  gives  them  no 
lien  for  the  refusal  to  receive  a  part 
of  the  cargo.  The  Eli  Whitney  (1848) 
1  Blatchf.  360,  Fed.  Cas.  No.  4,345. 

But  though  there  is  no  lien  for  the 
breach  of  an  executory  contract  of 
affreightment,  or  an  executory  charter 
party,  such  a  contract  is  maritime,  and 
a  state  law  may  annex  to  it  a  lien  upon 
the  vessel  for  its  breach ;  and  where 
the  state  has  done  so  the  court  of  ad- 
miralty will  enforce  such  lien.     The 
J.  F.  Warner  (1883)  22  Fed.  342;  The 
Knergia  (1903)  124  Fed.  842.    In  the 
last-cited    case    it    was    held    that 
the  statute  ga^e  a  lien  for  the  breach 
of  an  executory  contract  for  the  trans- 
portation of  a  cargo  from  a  point  in 
the  state,  though  the  vessel  was  not  a 
domestic,  but  a  foreign,  vessel,  but  the 
holding  to  this  effect  is  expressly  dis^ 
approved  by  the  circuit  court  of  ap- 
peals for  the  eighth  circuit,  in  Cor- 
siea  Transit  Co.  v.  W.  S.  Moore  Grain 
Co.  (1918)  —  C.  C.  A.  — ,  258  Fed.  689, 
ixi    which  it  is  held  that  a  state  has 
jio    power  to  grant  a  maritime  lien 
£tfipainst  foreign  vessels  navigating  wa- 


ters not  wholly  within  the  state,  for 
causes  of  action  which  have  never 
been  recognized  as  maritime,  and  that 
a  state  statute,  giving  a  lien  on  a  ves- 
sel for  breach  of  an  executory  contract 
to  transport  property,  is,  therefore, 
not  applicable  to  foreign  vessels. 

In  Turner  v.  Lewis  (1852)  2  Mich. 
350,  it  was  held  that  the  statutes  of 
that  state,  giving  a  lieii  on  vessels 
for  the  nonperformance  of  any  con- 
tract of  affreightment,  applied  only  to 
contracts  made  within  the  state,  and 
not  to  contracts  made  in  another  state 
for  the  transportation  of  property  to 
a  point  within  the  state. 

In  Guffey  v.  Alaska  &  P.  S.  S.  Co. 
(Fed.)  supra,  it  was  held  that  a  state 
law,  giving  a  lien  for  nonperformance 
of  a  contract  of  transportation  made 
by  the  owner,  master,  agent,  or  con- 
signee, did  not  give  a  lien  for  nonper- 
formance of  a  contract  made  by  an 
agent  of  the  charterer  while  the  ship 
was  on  the  high  seas. 

In  Hendrik  Hudson  (1855)  Fed. 
Cas.  No.  6,358,  where  the  master  of  a 
vessel  agreed  with  a  railroad  company, 
from  whom  he  received  goods  for 
transportation,  to  collect  its  freight 
charges  and  return  them  to  such  com- 
pany, and  it  was  shown  that  a  custom 
existed  to  collect  such  charges  for  con- 
necting carriers,  it  was  held  that  the 
railroad  company  had  a  right  to  hold 
the  ship  liable  for  the  nonperform- 
ance of  the  contract. 

In  England,  no  maritime  lien  in  fa- 
vor of  a  shipper  is  apparently  recog- 
nized, but  a  statutory  lien  attaches 
when  a  ship  is  arrested  in  an  action  in 
rem  for  certain  causes,  including  ac- 
tions for  damage  to  cargo  imported 
into  England  or  Wales,  when  the  own- 
er is  not  domiciled  in  those  countries. 
26  Laws  of  England  (Halsbury)  pp. 
618,  621.  The  questions  discussed  in 
this  note  do  not  seem  to  have  arisen,  if 
they  could  arise,  under  this  state  of 
the  law ;  but  in  The  Maggie  Hammond 
(1870)  9  Wall.  (U.  S.)  449,  19  L.  ed. 
777,  where  a  ship  on  a  voyage  between 
foreign  ports,  after  being  damaged  in 
a  storm,  unloaded  its  cargo  at  an 
English  port*  the  Supreme  Court  ex- 
pressed the  opinion  that  there  was  a 
lien  under  the  English  law;  but  held 


right  to  sue  the  ship,  the  damages 
could  be  recovered  in  this  country  by 
a  suit  in  rem, 

III.  When  contract  ceaaea  to  be  execu- 
tory. 
While  it  is  settled  that  there  is  no 
lien  while  the  contract  remains  wholly 
executory,  some  difficulty  has  been  en- 
countered in  determining  when  the 
contract  ceases  to  be  wholly  executory. 
In  The  Freeman  v.  Buckingham  (1856) 
18  How.  (U.  S.)  188,  15  L.  ed.  343,  it 
was  said  that  there  was  no  lien  until 
some  lawful  contract  of  affreightment 
was  made,  "and  the  cargo  shipped  un- 
der it."  And  in  Vandewater  v.  Mills 
(1857)  19  How.  (U.  S.)  82,  15  L.  ed. 
554,  the  court  eaid  that  if  the  cargo 
was  not  placed  on  board  it  was  not 
bound  to  the  vessel,  and  the  vessel 
could  not  be  in  default  for  nondeliv- 
ery in  good  order  of  goods  never  re- 
ceived, and  that,  consequently,  if  the 
master  or  owner  refused  to  perform 
the  contract,  or  for  any  other  reason 
the  ship  did  not  receive  the  cargo  and 
depart  on  her  voyage  according  to  con- 
tract, the  charterer  had  no  privilege  or 
maritime  lien  on  the  ship.  But  in 
Bulkley  v.  Naumkeag  Steam  Cotton  Co. 
(1860)  24  How.  (U.  S.)  386.  16  L.  ed. 
599,  affirming  (1859)  1  Cliff.  322,  Fed. 
Caa.  No.  4,301,  which  affirmed  (1859) 
1  Sprague,  477,  Fed.  Cas.  No.-  4,300, 
which  involved  the  loss  of  goods  while 
on  a  lighter  from  which  they  were  to 
be  loaded  on  the  ship,  it  was  held  that 
a  physical  connection  between  the 
cargo  and  the  ship  was  not  essential 
to  the  lien.  In  The  Lady  Franklin 
(1869)  8  Wall.  (U.  S.)  325,  19  L.  ed. 
455,  it  was  said  that  the  lien  does  not 
attach  until  the  cargo  is  on  board  or 
in  the  custody  of  the  master.  And  in 
The  Keokuk  (1870)  9  Wall.  (U.  S.) 
517, 19  L.  ed.  744,  the  lien  was  said  not 
to  arise  until  the  cargo  was  delivered 
to  the  custody  of  the  master,  or  some- 
•ne  authorized  to  receive  it. 

In  The  R.  G.  Winslow  (1860)  4  Biss. 
13,  Fed.  Cas.  No.  11,736,  a  vessel  was 
held  liable  for  wheat  lost  while  being 
loaded  on  the  vessel  from  a  warehouse 
by  means  of  a  pipe.  The  court  pointed 
out  that  the  duty  of  the  ouster,  as 


transportation,  and  eaid  that  the  de- 
livery was  complete  when  the  wheat 
was  discharged  into  the  pipe,  and  that 
the  case  was  different  from  a  contract 
merely  executory,  where  there  had 
been  no  delivery  of  the  goods  to  the 
master,  nor  change  of  possession,  nor 
offer  to  deliver. 

And  where  the  agent  of  an  ocean 
steamer  employed  a  river  boat  to  take 
freight  and  passengers  down  the  river 
and  transfer  them  to  the  steamer,  it 
was  held  that  a  delivery  of  freight  to 
the  purser  of  the  river  boat  was  such 
a  delivery  to  the  ocean  steamer  as 
bound  it,  and  that,  even  if  this  was 
not  a  sufficient  delivery,  the  steamer 
was  bound,  where,  upon  meeting,  both 
steamers  proceeded  to  a  wharf,  where 
the  river  boat  unloaded  its  cargo  for 
transfer  to  the  ocean  steamer.  The 
Oregon  (1866)  Deady.  179,  Fed.  Cas. 
No.  10,553. 

And  where  goods  were  received  by  a 
carrier  too  late  for  shipment  on  a  par- 
ticular voyage,  and  were  stored  in  its 
warehouse,  where  they  were  damaged 
by  a  flood,  it  was  held  that  the  owner 
had  a  lien  on  the  vessel  for  the  dam- 
ages. Pearce  v.  The  Thomas  Newton 
(1889)  41  Fed.  106.  The  court  said 
that  the  lien  depended  upon  the  re- 
ceipt of  the  goods  for  shipment, 
though  they  had  not  been  placed  on 
board  the  vessel. 

In  The  Gutenfels  (1908)  166  Fed. 
989,  affirmed  in  (1909)  91  C.  C.  A.  97, 
170  Fed.  937,  a  maritime  lien  for  dam- 
ages from  delay  was  upheld  by  the  dis- 
trict court,  where  the  owner  of  the 
vessel  receipted  for  merchandise  lying 
ready  to  be  loaded  aboard  the  vessel, 
but  a  part  of  the  merchandise  was  not 
taken  for  lack  of  room;  but  was  for- 
warded by  another  ship  of  the  same 
owner.  The  district  court  said  that 
the  contract  could  not  be  regarded  as 
an  executory  one,  but  as  one  duly 
executed  as  far  as  delivery  of  posses- 
sion was  concerned.  The  circuit  court 
of  appeals  affirmed  the  judgment,  with- 
out passing  on  the  question  of  lien. 

In  Bulkley  v.  Naumkeag  Steam  Cot- 
ton Co.  (1860)  24  How.  (U.  &)  386, 16 
L.  ed.  599,  affirming  (1859)  1  Cliff.  322, 
Fed.  Cas.  No.  4,301,  which  affirmed 
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(1869)  1  Sprague,  477,  Fed.  Cas.  No. 
4,300,  it  was  held  that  where  delivery 
of  cotton  was  to  be  made  at  the  wharf, 
and  the  ship  employed  a  lighter  whose 
boiler  exploded,  throwing  part  of  the 
goods  into  the  water,  the  shipper  had 
a  lien  for  their  loss.  The  court  said 
that  the  cargo  was  delivered  in  pur- 
suance of  the  contract,  and  the  goods 
were  in  the  custody  of  the  master  and 
subject  to  his  lien  for  freight  as  ef- 
fectually as  if  they  had  been  upon  the 
deck  of  the  ship,  and  that,  unless  the 
shipper  was  entitled  to  his  lien  upon 
the  vessel,  he  was  deprived  of  one  of 
the  privileges  of  the  contract,  when, 
at  the  same  time,  the  owner  was  in 
the  full  enjoyment  of  all  the  privileges 
belonging  to  his  side  of  it  (see  also 
Rose's  Notes  to  this  case). 

Liens  have  also  been  upheld  where 
the  goods  were  lost  while  in  a  lighter, 
preparatory  to  being  loaded  on  the  ves- 
sel, in  The  Coldillera  (1867)  5  Blatchf. 
518,  Fed.  Cas.  No.  8,229a ;  Campbell  v. 
The  Sunlight  (1877)  2  Hughes,  9,  Fed. 
Cas.  No.  2,368;  The  City  of  Alexan- 
dria (1886)  28  Fed.  202;  Petersburg, 
N.  &  N.  S.  B.  Line  v.  Norfolk- Virginia 
Peanut  Co.  (1909)  24  L.R.A.(N.S.) 
569,  96  C.  C.  A.  383,  172  Fed.  321,  af- 
iirming  (1908)  161  Fed.  383. 

Where  cargo,  after  being  loaded, 
was  unloaded  by  direction  of  the  own- 
ers of  the  vessel  in  order  that  they 
•might  attach  it  for  a  debt  alleged  to  be 
due  from  the  charterers,  a  lien  against 
a  vessel  for  the  damages  from  the 
l)reach  was  enforced,  in  The  Tribune 
(1837)  3  Sumn.  144,  Fed.  Cas.  No. 
14,171. 

In  Dill  V.  The  Bertram  (1857)  Fed. 
Cas.  No.  3,910,  it  was  apparently  held 
that  a  delivery  of  goods  on  the  wharf, 
where  they  were  taken  in  charge  by 
'the  vessel's  officers,  and  a  part  taken 
on  board,  was  not  a  sufficient  delivery 
^f  the  part  not  loaded  to  give  a  lien 
-on  the  ship  for  its  loss  by  fire. 

In  The  Bella  (1899)  91  Fed.  540,  the 
charterer  contracted  with  the  libellant 
to  carry  a  party  of  passengers  with  a 
quantity  of  freight  by  a  vessel  not 
named,  and  then  chartered  the  vessel 
:libeled  to  carry  out  the  contract.  The 
members  of  the  party  delivered  the 
freight  at  a  warehouse,  and  selected 


their  sleeping  berths.  Thereafter  the 
vessel  was  seized  under  process  in  an- 
other suit,  and,  while  in  the  custody  of 
the  marshal,  the  purser  and  freight 
clerk  had  the  freight  moved  from  the 
warehouse  to  a  place  on  the  dock, 
ready  to  be  taken  aboard;  but  it  was 
-not  loaded.  The  charterer  abandoned 
the  voyage.  It  was  held  that  the  libel- 
lant had  no  lien  on  the  vessel.  This 
holding,  though  based  in  part  on  the 
ground  that  the  charterer,  under  the 
circumstances,  had  no  authority  to 
create  a  lien,  was  also  based  on  the 
ground  that  no  lien  could  be  asserted 
on  the  freight  and  baggage  by  the 
handling  of  the  goods  by  the  purser 
and  freight  clerk  while  the  vessel  was 
in  the  hands  of  the  marshal,  and  that, 
as  the  lien  is  reciprocal,  a  lien  on  the 
ship  for  safe  carriage  and  delivery  of 
the  freight  did  not  attach  until  the  lien 
for  freight  had  attached  to  the  cargo. 
In  The  Phebe  (1834)  1  Ware,  265, 
Fed.  Cas.  No.  11,064,  the  right  to  a  lien 
was  upheld  where  the  ship  became 
leaky,  and  the  goods  were  transshipped 
by  another  boat,  and  not  delivered; 
and  in  The  Maggie  Hammond  (1870) 
9  Wall.  (U.  S.)  499,  19  L.  ed.  777,  a 
lien  was  enforced  where  the  ship,  aft- 
er being  damaged  in  a  storm,  unloaded 
the  cargo,  and  subsequently  refused 
to  transport  it. 

IV.  Effect  of  performance  after  breach. 

It  will  be  noted  that  none  of  the 
questions  so  far  discussed  quite  cover 
the  point  involved  in  the  reported  case 
(Midland  Linseed  Products  Co.  v. 
The  Saturnus,  ante,  1187).  In  that 
case  it  was  not  claimed  that  there  was 
any  lien  for  the  breach  of  contract 
while  the  contract  remained  wholly  ex- 
ecutory, nor  was  it  claimed  that  the 
contract  in  question  had  advanced  be- 
yond the  wholly  executory  stage  at  the 
time  of  the  breach.  The  contention 
apparently  was  that,  while  there  was 
no  lien  for  the  breach  at  the  time  it 
occurred,  yet,  when  the  ship  subse- 
quently entered  upon  the  performance 
of  the  contract,  the  lien  which  then 
arose  in  favor  of  the  shipper  reached 
back  and  covered  the  prior  breach. 
This  contention,  which  the  court  re- 
jected, was  apparently  supported  by 
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the  only  other  case  which  has  been 
found  (aside  from  the  decision  of  the 
district  court,  under  review  in  the  re- 
ported case),  in  which  the  opinion  con- 
tains evidence  that  the  court  had  di- 
rectly in  mind  the  question  whether 
the  subsequent  performance  of  the 
contract  would  entitle  the  shipper  to  a 
lien  (The  J.  C.  Stevenson  (1883)  17 
Fed.  540) ;  but  there  are  a  number  of 
other  cases  decided  in  the  district 
courts  in  which  this  question  would 
seem  to  have  been  necessarily  in- 
volved. 

In  the  J.  C.  Stevenson  (Fed.)  supra, 
decided  by  the  district  court  for  the 
district  of  Maryland,  a  vessel  which 
had  contracted  to  carry  cattle  and  to 
sail  about  ascertain  date  was  about 
a  month  late  in  sailing.  It  was  held 
that  the  shipper  was  entitled  to  a  lien 
for  the  cost  of  keeping  the  cattle  dur- 
ing the  delay,  and  the  increase  in  in- 
surance premium  by  reason  of  the  late- 
ness of  the  shipment.  The  court  said 
that  the  question  was  not  free  from 
doubt;  but  that  as  the  cattle  were  ac- 
tually loaded  on  board  under  the  con- 
tract, and  reference  was  specially 
made  to  the  contract  in  the  bill  of  lad- 
ing, and  the  ship  obtained  the  benefit 
of  the  contract,  it  seemed  to  be  within 
the  spirit  of  the  decisions  to  hold  her 
liable  for  the  delay. 

In  The  Giulio  (1888)  34  Fed.  909,  a 
ship  was  held  liable  in  rem  for  stor- 
age and  other  expenses  during  a  delay 
on  her  part  in  proceeding  to  the  port 
to  which  she  was  ordered  by  the  char- 
terer, for  the  purpose  of  taking  a  car- 
go, and  also  for  the  amount  of  a  fall 
in  the  market  price  of  the  cargo  during 
the  period  the  cargo  was  thus  delayed 
in  reaching  its  destination.  This  case 
is  apparently  distinguished  in  the  re- 
ported case  (Midland  Linseed  Prod- 
ucts Co.  V.  The  Saturnus,  ante, 
1187)  on  the  ground  that  the  delay 
was  in  taking  a  return  cargo  on  a 
chartered  round  voyage.  The  delay, 
however,  apparently  occurred  when 
the  ship  had  no  cargo  on  board,  or  in 
the  possession,  or  under  the  control, 
of  the  ship's  officers. 

In  The  Alvah  (1894)  59  Fed.  680, 
reversed  on  another  point  in  (1896)  23 
C.  C.  A.  181,  45  U.  S.  App.  210,  77  Fed. 


315,  the  suit  was  in  rem  for  breach  of 
a  contract  to  transport  a  certain  num- 
ber of  cattle,  the  alleged  breach  con- 
sisting in  failure  to  provide  ventila- 
tion so  that  the  ship  could  carry  the 
agreed  number.  It  was  contended 
that  the  contract  was  not  a  maritime 
contract,  but  a  contract  preliminary 
to  a  maritime  contract,  which  did  not 
bind  the  ship,  and  that  it  was  made 
without  authority.  After  disposing  of 
the  contention  as  to  the  agent's  author- 
ity, the  court  said:  "After  the  per- 
formance of  the  contract  had  begun,, 
the  ship  became  bound  to  its  perform- 
ance, and  the  libellant  can  recover  in 
admiralty  against  the  ship  for  a  vio- 
lation thereof."  The  ship  had  received 
and  transported  all  the  cattle  the  ship- 
per was  willing  to  ship  with  the  venti- 
lation provided,  and  the  decision  was 
reversed  on  the  ground  that  it  did  not 
appear  that  there  had  been  any  breach 
of  contract. 

In  The  Habil  (1900)  100  Fed.  120, 
the  libel  was  by  a  charterer  for  dam- 
ages to  a  shipment  of  bananas  from 
delay  in  reaching  the  shipping  point, 
and  in  loading  and  transporting  the 
bananas.  The  libellant  was  a  consmis- 
sion  merchant,  and  it  was  held  that 
he  had  suffered  no  damage.  The  courts 
though  not  conceding  that  he  could 
sue  as  consignee  or  agent  of  the  ship- 
per, apparently  proceeded  to  consider 
what  the  ship's  liability  would  be  if 
he  could  so  sue,  and  said:  "Damages 
for  any  loss  or  injury  to  the  bananas 
after  they  had  been  placed  on  board 
the  vessel,  and  on  the  voyage  to  Mobile 
would  be  recoverable  by  the  ba- 
nana company,  if  such  loss  or  injury 
was  occasioned  by  a  breach  of  its  con- 
tract of  shipment,  or  by  any  neglect  of 
duty  to  the  cargo  on  the  part  of  the 
vessel.  Such  is  not  the  case  made  by 
the  pleadings  and  proof  here.  This 
suit  is  based  on  a  breach  of  the  cove- 
nants of  the  charter  party,  and  the 
principal  damage  complained  of  is  that 
which  occurred  to  the  bananas  before 
they  were  taken  on  board  the  vessel, 
and  which  were  sustained,  as  is  al- 
leged, by  reason  of  the  delay  of  the 
vessel  in  reaching  the  loadinsr  berth 
at  Bocas  del  Toro,  and  her  delay  in 


ANNO,— MARITIME  LIEN— BREACH  OF  CONTRACT. 


1201 


loading  after  reaching  there."  The 
libel  was  dismissed  (and,  so  far  as  it 
is  implied  that  there  could  be  no  re- 
covery against  the  vessel  for  the  dam- 
ages accruing  before  loading,  the  case 
is  in  harmony  with  the  reported  case 
(Midland  Linseed  Products  Co.  v. 
The  Satuenus)  . 

The  Hiram  (1900)  101  J'ed.  138,  was 
a  suit  in  rem  against  a  ship  for  dam- 
ages due  to  delay  in  taking  the  cargo 
on  board,  and  in  proceeding  on  the 
voyage  after  it  was  laden.  Tfee  court 
held  that  the  ship  could  not  be  held 


liable  for  any  .delay  accruing  prior 
to  the  delivery  of  the  cargo  to  the  ves- 
sel, though  it  would  be  Ifable  for  any 
unreasonable  delay  thereafter.  The 
contract  of  affreightment  was  made 
between  the  libellant  and  a  charterer, 
and  the  court  appears  to  attach  some 
weight  to  this  fact,  but  also  holds  that 
no  duty  that  may  be  violated  by  the 
owner  or  master  before  the  cargo  is 
put  on  board  the  vessel  is  a  duty  of 
the  vessel,  or  one  for  the  breach  of 
which  a  lien  on  the  vessel  is  created 
or  can  be  enforced.  A.  McT. 


STANLEY  PRIESTLY,  Appt., 

v. 

STATE  OF  ARIZONA. 

4 

Arizona  Supreme  Court '■^  March  6,   1018, 
(19  Ariz.  371,  171  Pac.  137.) 

Criminal  law  —  impartial  jury  —  sitting  in  similar  case. 

1.  One  charged  with  unlawfully  selling  intoxicating  liquor  is  not  afforded 
a  fair  trial  where  he  is  compelled  to  submit  to  the  presence  on  the  jury 
of  men  who  found  a  verdict  of  guilty  in  another  case,  depending  on  the 
evidence  of  the  same  witnesses,  who  were  hired  detectives,  whose  testi- 
mony was  attacked  as  incredible. 

[See  note  on  this  question  beginning  on  page  1206.] 

Jury  —  impartial  —  discretion. 

2.  Whether  or  not  the  state  of  mind 
of  a  juror  is  such  as  will  prevent  his 
acting  with  entire  impartiality  is  or- 
dinarily a  matter  that  must  be  left 
largely  to  the  discretion  of  the  trial 
court. 

[See  16  R.  C.  L.  261,  262.] 

Appeal  —  impartiality  of  juror  —  in- 
terference. 

3.  The  appellate  court  must  inter- 


fere when  the  exercise  of  discretion 
by  the  trial  judge  as  to  the  impar- 
tiality of  a  juror  is  clearly  erroneous. 
[See  2  R.  C.  L.  211  et  seq.,  217.] 

Jury  —  duty  of  judge. 

4.  The  trial  judge  must  see  that  an 
unbiased,  unprejudiced,  and  impartial 
jury  is  provided  in  every  case. 

[See  16  R.  C.  L.  262.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Yavapai 
County  (Smith,  J.)  convicting  him  of  unlawfully  selling  intoxicating 
liquor.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Robert  E.  Morrison  and 
Allen  Hill,  for  appellant: 

Defendant  was  denied  his  constitu- 
tional right  to  trial  by  an  impartial 
jury  as  the  jurors  were  incompetent. 

24  Cyc.  278;  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1156;  State  v.  Hammon, 
84  Kan.  137,  113  Pac.  418;  Boutcher 
3  A.L.R.— 76. 


V.  State,  4  Okla.  Crim.  Rep.  576,  111 
Pac.  1006,  112  Pac.  762;  Wickard  v. 
State,  109  Ala.  45,  19  So.  491 ;'  Roberts 
V.  State,  4  Ga.  App.  378,  61  S.  E.  497; 
Brown  v.  State,  104  Ga.  736,  30  S.  E. 
951 ;  Garthwaite  v.  Tatum,  21  Ark.  386, 
76  Am.  Dec.  402 ;  United  States  v. 
Smith,  Fed.  Gas.  No.  16,342b;  People 
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V.  Troy,  96  Mich.  530,  56  N.  W.  102; 
People  V.  Mol,  68  L.R.A.  871,  and 
note,  137  Mich.  692,  100  N.  W.  913,  4 
Ann.  Gas.  960. 

Messrs.  Wiley  E.  Jones,  Attorney 
General,  R.  William  Kramer  and 
George  W.  Harben,  Assistant  Attor- 
neys General,  for  the  State: 

It  was  not  error  to  allow  the  five 
jurors  who  sat  in  the  Duff  Case  to 
sit  in  the  case  against  defendant. 

Leigh  V.  Territory,  10  Ariz.  129,  85 
Pac.  948;  People  v.  Mol,  137  Mich. 
692,  68  L.R.A.  871,  100  N.  W.  913,  4 
Ann.  Gas.  960;  State  v.  Leicht,  17 
Iowa,  28;  State  v.  Sheeley,  15  Iowa, 
404;  Chariton  Plow  Co.  v.  Deu«ch,  16 
Neb.  384,  20  N.  W.  268;  Gruesendorf 
V.  State,  —  Tex.  Grim.  Rep.  — ,  56  S. 
W.  624;  Stephens  v.  People,  38  Mich. 
739 ;  Smith  v.  Eames,  4  III.  76,  36  Am. 
Dec.  515. 

Franklin,  Ch.  J.,,  delivered  the 
opinion  of  the  court : 

Stanley  Priestly  was  adjudged 
guilty  of  a  misdemeanor,  and  ap- 
peals. He  was  charged  with  selling 
intoxicating  liquor  to  one  C.  J. 
Cooper,  and  asks  a  reversal  of  the 
judgment  of  conviction  mainly  up- 
on the  ground  that  he  was  not  ac- 
corded a  fair  and  impartial  trial  in 
the  superior  court. 

The  panel  from  which  a  jury  was 
to  be  selected  to  try  his  case  con- 
tained five  men  who,  a  day  or  two 
previously,  had  sat  as  jurors  and 
rendered  a  verdict  of  guilty  against 
the  defendant  in  the  case  of  State 
V.  Duff,  in  which  case  the  defend- 
ant was  charged  with  selling  in- 
toxicating liquor  to  one  R.  H. 
Bryant.  These  men,  Cooper  and 
Bryant,  are  detectives,  and,  togeth- 
er with  one  S.  E.  Terry,  were  em- 
ployed by  Yavapai  county  to  obtain 
evidence  against  those  suspected  of 
violating  the  Liquor  Law.  In  this 
business  Cooper,  Bryant,  and  Terry 
were  working  together.  It  was  on 
the  testimony  of  these  three  detec- 
tives that  the  state  relied  for  a  con- 
viction in  each  case.  In  the  case  of 
State  V.  Duff,  the  testimony  of  the 
prosecuting  witness  Bryant  was 
corroborated  by  the  testimony  of 
Cooper  and  Terry,  and,  in  the  case 
of  State  V.  Priestly,  the  testimony 
of  the  prosecuting  witness  Cooper 


was  corroborated  by  the  testimony 
of  Bryant  and  Terry.  The  main,  if 
not  the  sole,  defensive  matter  in 
both  of  these  cases  was  the  in- 
credibility of  the  testimony  of  these 
three  detectives,  Bryant,  Cooper, 
and  Terry,  and  the  credibility  of  the 
impeaching  witnesses  for  the  de- 
fendant. Except  the  names  of  the 
defendant,  the  evidence  in  each  case 
was  substantially  the  same  and 
from  the  mouths  of  practically  the 
same  witnesses.  According  to  the 
testimony,  both  Duff  and  Priestly 
were  working  as  bartenders  for  Bob 
Birch  in  his  place  of  business  on 
Montezuma  street  in  the  city  of 
Prescott.  The  character  of  Birch's 
establishment  became  an  important 
issue  in  each  case,  and  was  the  sub- 
ject of  a  mass  of  testimony  pro  and 
con.  The  testimony  for  the  prose- 
cution discloses  that  each  of  the  de- 
fendants sold  intoxicating  liquor 
disguised  in  ginger  ale;  that  it  was 
the  plan  or  scheme  of  Birch  and 
these  defendants,  concocted  by 
them  to  evade  the  law,  to  dispose  of 
intoxicating  liquor  in  this  kind  of  a 
disguise.  The  character  of  the 
place  in  which  these  defendants 
were  thus  employed,  the  kind  of 
persons  who  frequented  there  and 
patronized  it,  and  the  conduct  of 
the  employees  and  such  persons 
thereabouts,  all  this  was  gone  into 
by  the  prosecution  with  much  de- 
tail of  circumstance.  In  each  case, 
to  throw  light  upon  the  particular 
charge  being  tried,  and  to  corrobo- 
rate the  testimony  given  to  prove 
the  specific  sale  for  which  a  convic- 
tion was  asked  at  the  hands  of  the 
jury,  other  sales  of  a  similar  na- 
ture were  testified  to  by  the  three 
detectives.  So  connected  and  min- 
gled were  these  offenses  and  the 
circumstances  related  by  the  wit- 
nesses that  the  trial  of  the  case  of 
Duff  was  practically  a  trial  of  the 
case  of  Priestly.  Substantially  the 
only  difference  in  the  two  cases  was 
the  application  of  practically  the 
same  testimony  by  practically  the 
same  witnesses  to  different  defend- 
ants. The  conflict  in  the  testimony 
for  the  state  and  that  for  the  de- 
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fendant  in  each  case  was  sh^rp. 
The  defensive  matter  in  both  cases 
was  almost  wholly  upon  the  weight 
and  credibility  to  be  given  by  the 
jury  to  the  testimony  of  the  respec- 
tive witnesses.  Timely  exception 
was  made  to  the  disqualification  of 
these  five  jurors  to  be  upon  the 
panel,  and  they  were  each  chal- 
lenged for  cause.  Counsel  for  de- 
fendant put  upon  the  record  before 
the  trial  court  with  clearness  and  in 
detail  the  similarity  of  the  case  of 
State  V.  Duff,  which  these  jurors 
had  tried,  with  the  case  of  State 
V.  Priestly,  the  trial  of  which  they 
were  entering  iipon.  These  jurors, 
however,  notwithstanding  the  simi- 
larity of  the  cases  and  their  convic- 
tion in  the  Duff  Case  upon  prac- 
tically the  same  evidence  from  the 
mouths  of  the  same  witnesses,  were 
each  emphatically  of  the  opinion,  in 
answer  to  questions  put  to  them, 
that  their  knowledge  of  the  Duff 
Case,  together  with  their  verdict 
under  oath,  would  not  influence 
them  against  Priestly,  but  that  each 
could  give  Priestly  a  fair  and  im- 
partial trial  relieved  from  any  con- 
viction they  may  have  entertained 
in  the  Duff  Case.  The  challenges 
for  cause  were  each  overruled,  and, 
after  exhausting  his  peremptory 
challenges,  appellant  Priestly  was 
forced  to  accept  on  the  panel  for 
the  trial  of  his  case  a  portion  of  the 
jury  who  had  theretofore  sat  upon 
the  previous  case  against  Duff. 

The  Declaration  of  Rights  in  the 
Constitution  of  Arizona,  art.  2,  § 
24,  provides :  "In  criminal  prosecu- 
tions, the  accused  shall  have  the 
right  ...  to  have  a  speedy  trial 
by  an  impartial  jury." 

This  constitutional  guaranty  to 
persons  accused  of  crime,  that  they 
shall  have  a  fair  trial  by  an  im- 
partial jury,  inures  to  the  benefit 
of  every  accused,  irrespective  of  his 
guilt  or  condition  in  life.  Whether 
the  existence  of  a  state  of  mind  on 

the     part     of     the 

i5u<^V?io*r***     juror    is    such    as 

will  prevent  him 
from  acting  with  entire  impartial- 
ity is  ordinarily  a  matter  that  must 
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be  left  largely  to  the  wise  discre- 
tion of  the  trial  court.  But  when 
the  exercise  of  such  discretion  in  a 

given  cause  appears  Appe«i-imp«P. 
to  be  clearly  erro-  tiaiity  of  juror 
neous    under    well-  -*«*««-^*'-"«^- 
settled  principles  of  law,  the  appel- 
late court  is  bound  to  interfere. 

The  first  admonition  found  in  our 
Constitution,  art.  2,  §  1,  is  that  "a 
frequent  recurrence  to  fundamental 
principles  is  essential  to  the  secur- 
ity of  individual  rights  and  the  per- 
petuity of  free  government." 

The  benign  policy  of  the  law  that 
causes  shall  be  submitted  to  tribu- 
nals indifferent  as  between  the  par- 
ties must  not  be  frittered  away  in 
exposition,  nor  the  operation  of  so 
just  and  fundamental  a  principle  be 
nullified  in  the  practical  adminis- 
tration of  justice,  however  happy 
the  breach  in  its  observance  may 
appear  to  those  in  any  particular 
instance  wherein  a  conviction  would 
appear  justifiable  to  such,  though 
this  fundamental  right  had  been  in- 
vaded. The  right  of  trial  by  jury 
is  justly  dear  to  the  American  peo- 
ple. Our  fathers  brought  the  right 
to  this  country.  They  knew  that 
men  accused  of  crimes  had  been 
broken  upon  the  wheel  after  being 
tortured  into  a  confession  at  the 
rack.  They  and  their  forbears  had 
experienced  the  practices  of  the 
Star  Chamber  and  verdicts  of  guilty 
at  the  "bloody  assizes"  by  a  packed 
jury,  with  the  brutal  and  odious 
Jeffreys  upon  the  bench  to  serve, 
not  justice,  but  a  monarch  ambi- 
tious for  autocratic  power.  With 
these  horrors  fresh  in  mind,  or  not 
in  a  remote  historical  sequence,  it  is 
not  to  be  wondered  at  that  the  basic 
principle  sounded  in  the  Great 
Charter  as  the  "bulwark  of  Eng- 
lish liberties"  has  become  the  very 
warp  and  woof  of  our  institutions. 
That  as  a  people  we  have  watched 
with  jealousy  and  deep  concern  any 
tendency  to  encroach  upon  or  im- 
pair any  of  the  essential  elements 
of  the  trial  by  jury,  viz.,  number, 
impartiality,  unanimity.  We  know 
the  blood  and  treasure  it  has  cost 
to  get  and  keep  this  birthright  of 


Ut  the  sunerms;  and  igriominy  tnaC 
has  been  endured  for  the  want  of  it; 
of  the  evils  tyranny  and  the  lust  of 
power  have  visited  upon  the  weak 
and  helpless  who  were  without  its 
protecting  segis.  Upon  occasion,  aa 
individuals,  we  may  feel  some  of 
that  indifference  to  the  sacredness 
of  this  institution  which  a  long- 
continued  possession  and  use  are 
not  unlikely  to  beget,  and  in  such  a 
mood  speak  half  mockingly  of  the 
endearing  words,  "bulwark,"  "pal- 
ladium," etc.,  with  which  this  great 
humane  right  has  been  enshrined  in 
our  language,  to  look  upon  such  as 
mere  ebullitions  fitted  for  a  Fourth 
of  July  oration.  But,  after  all, 
each  realizes  the  great  importance 
of  the  trial  by  jury,  and  the  neces- 
sity for  preserving  it- in  its  purity 
and  dignity  with  none  of  its  sub- 
stantive attributes  impaired. 

I  shall  advert  to  the  case  of  State 
V.  Holt,  90  N.  C.  749,  751,  47  Am. 
Rep.  546,  for  some  observations  of 
eminent  men  upon  the  subject. 
Said  Merrimon,  J. : 

"Judge  Story,  in  his  Commen- 
taries on  the  Constitution,  thus 
points  out  its  great  purpose  and  the 
ends  it  subserves:  §  1780.  'The 
great  object  of  a  trial  by  jury  in 
criminal  cases  is  to  guard  against 
a  spirit  of  oppression  and  tyranny 
on  the  part  of  rulers,  and  against  a 
spirit  of  violence  and  vindictiveness 
on  the  part  of  the  people.  Indeed,  it 
is  often  more  important  to  guard 
against  the  latter  than  the  former. 
The  sympathies  of  all  mankind  are 
enlisted  against  the  revenge  and 
fury  of  a  single  despot,,  and  every 
attempt  will  be  made  to  screen  his 
victims.  But  how  difficult  is  it  to 
escape  from  the  vengeance  of  an  in- 
dignant people,  roused  to  hatred  by 
unfounded  calumnies,  or  stimulated 
to  cruelty  by  bitter  political  enmi- 
ties, or  unmeasured  jealousies!  The 
appeal  for  safety  can,  under  such 
circumstances,  scarcely  be  made  by 
innocence  in  any  other  manner  than 
by  the  severe  control  of  courts  of 
justice,  and  by  the  firm  and  impar- 
tial verdict  of  a  jury  sworn  to  do 


dence  and  a  sense  oi  duty,  in  such 
a  course  there  is  a  double  security 
against  the  prejudices  of  judges 
who  may  partake  of  the  wishes  and 
opinions  of  the  government,  and 
against  the  passions  of  the  multi- 
tude who  may  demand  this  victim 
with  their  clamorous  precipitancy. 
So  long,  indeed,  as  this  palladium 
remains  sacred  and  inviolable,  the 
liberties  of  a  free  government  can- 
not wholly  fail.  But  to  give  it  real 
efficiency,  it  must  be  preserved  in 
its  purity  and  dignity,  and  not,  with 
a  view  to  slight  inconveniences  or 
imaginary  burthens^  be  put  into  the 
hands  of  those  who  are  incapable 
of  estimating  its  worth,  or  are  too 
inert,  or  too  ignorant,  or  too  im- 
becile to  wield  its  potent  arm.' 

"It  is  scarcely  to  be  supposed  that 
in  this  country  any  serious  danger 
could  arise  to  the  citizen  or  to  the 
country  generally  from  an  open  or 
flagrant  violation  of  the  fundamen- 
tal right  in  question.  Occasional 
instances  have  occurred  in  times  of 
public  danger  and  trouble  wherein 
the  citizen  was  deprived  of  his  right 
to  a  trial  by  jury,  and  his  life  was 
unlawfully  sacrificed,  but  such  cases 
have  been  few,  and  have  met  with 
very  general  condemnation.  .  A 
greater  danger  arises  from  prac- 
tices and  precedents  that  insidious- 
ly gain  a  foothold  and  power  in 
courts  of  justice,  by  inadvertence 
and  lack  of  due  consideration.  The 
great  importance  of  trial  by  jury  is 
sometimes  lost  sight  of,  even  in 
courts  of  justice,  in  the  disposition 
of  petty  misdemeanors,  cases  of  no 
great  moment,  and  what  are  called 
'plain  cases.'  In  the  economy  of 
time,  the  hurry  of  business,  lack  of 
attention,  hasty  consideration,  ir- 
regular and  unwarranted  methods 
of  trial  are  adopted,  allowed,  tol- 
erated, and  thus  vicious  practices 
spring  up,  creating  sources  of  dan- 
ger to  constitutional  right.  It  is 
the  province  and  the  duty  of  the 
courts  to  keep  strict  watch  over  and 
protect  fundamental  rights,  in  al! 
matters  that  come  before  them. 
Those    who    administer    the    law 


PRIESTLY 

il9  Arig.   S71, 

should  never  forget  that  decided 
<;ases  make  precedents,  precedents 
oftentimes  of  little  moment  in  them- 
selves, but  which,  in  their  accumu- 
lated power,  may,  in  some  emer- 
gency, overturn  principle  and 
subvert  the  rights  of  many  people. 
"Mr.  Justice  Blackstone,  in  com- 
menting upon  the  great  excellence 
of  trial  by  jury,  thus  points  out  the 
evil  to  which  we  advert:  'So  that 
the  liberties  of  England  cannot  but 
subsist  so  long  as  this  palladium 
remains  sacred  and  inviolable,  not 
only  from  all  open  attacks  (which 
none  will  be  so  hardy  as  to  make), 
but  also  from  all  secret  machina- 
tions, which  may  sap  and  under- 
mine it  by  introducing  new  arbi- 
trary methods  of  trial  by  justices 
of  the  peace,  commissioners  of  the 
revenue,  and  courts  of  conscience. 
And  however  convenient  these  may 
appear  at  first  (as  doubtless  all  ar- 
bitrary powers,  well  executed,  are 
the  most  convenient),  yet,  let  it 
be  again  remembered  that  delays 
and  little  inconveniences  in  the  form 
of  justice  are  the  price  that  all  free 
nations  must  pay  for  their  liberty 
in  more  substantial  matters;  that 
these  inroads  upon  the  sacred  bul- 
wark of  the  nation  are  fundamen- 
tally opposite  to  the  spirit  of  our 
Constitution,  and  that,  though  be- 
gun in  trifles,  the  precedents  may 
gradually  increase  and  spread,  to 
the  utter  disuse  of  juries,  in  ques- 
tions of  the  most  momentous  con- 
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cem. 

The  tendency  of  legislation  is  to 
increase  the  dignity  of  the  jury  and 
lessen  the  power  of  the  courts  to  in- 
fluence or  control  their  verdicts.  It 
is  indispensable,  therefore,  to  the 
due  administration  of  the  law  that 
this  important  right  be  carefully 
guarded.      No    higher    duty    rests 

upon  the  trial  judge 

daty*^f  jiidve.      tha^  to  see  that  an 

unbiased,  unpreju- 
diced, and  impartial  jury  should  in 
every  case  be  provided.  If  jurors 
objectionable  in  the  particulars  here 
stated  are  permitted  to  serve,  this 
case  must  become  a  precedent  for 
others  sure  to  follow,  and  thus  the 
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impairment  of  the  right  will  insidi- 
ously gain  such  a  foothold  that  the 
right  itself  would  in  time  become 
the  mere  echo  of  a  voice,  a  shadow, 
not  substance,  and  as  ''idle  as  a 
painted  ship  upon  a  painted  ocean." 
These  objectionable  jurors  are  no 
doubt  good  men  and  representative 
citizens,  perfectly  conscientious  in 
the  belief  they  expressed  of  an  abil- 
ity to  be  indifferent  between  the 
state  ana  the  defendant,  notwith- 
standing the  knowledge  they  had 
obtained  of  the  facts  and  witnesses 
in  a  court  of  justice  where  they  had 
sat  as  jurors  and  given  their  ver- 
dict. So,  too,  the  action  of  the 
learned  trial  judge,  we  are  persuad- 
ed, was  dictated  by  a  proper  sense 
of  propriety  and  decorum.  But  the 
weakness  and  error  in  the  ruling 
lay  in  the  trial  judge  having  that 
confidence  in  the  ability  of  the  ju- 
rors to  be  entirely  impartial  under 
the  circumstances,  which  confidence 
the  jurors  had  expressed,  each  in 
himself.  Having  passed  upon  the 
credibility  of  witnesses  in  a  similar 
case,  upon  substantially  the  same 
testimony,  and  having  theretofore 
rendered  a  verdict 
on  their  oaths,  it  is  imp"*rtf«i'j«7- 
not  to  be  believed  ;iIiiif^*Sa«e 
that  they  could  sit 
upon  this  case  with  such  an  opinion 
previously  formed  without  it  in- 
fluencing their  action. 

"Answers  by  these  jurors  to  cate- 
gorical questions,  though  doubtless 
intended  to  be  truthful,  are  less  con- 
vincing than  the  known  nature  and 
tendency  of  the  human  mind." 
State  V.  Hammon,  84  Kan.  137,  140, 
113  Pac.  419. 

We  quote  from  the  syllabus  to 
the  case  of  Edgar  v.  State,  59  Tex. 
Crim.  Rep.  488, 129  S.  W.  140 :  "In 
a  prosecution  for  the  unlawful  sale 
of  intoxicating  liquors,  where  the 
principal  matter  of  defense  was  an 
attack  on  the  credibility  of  the 
prosecuting  witness,  it  was  error  to 
compel  defendant  to  select  a  jury 
from  a  panel  including  six  jurors 
who  had  previously  sat  in  a  similar 
case,  in  which  almost  the  sole  de^t^- 
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sive  matter  was  the  credibility  of 
the  same  prosecuting  witness." 

Other  authorities  may  be  consult- 
ed: Green  v.  State,  54  Tex.  Grim. 
Rep.  3,  111  S.  W.  933 ;  Hardgraves 
V.  State,  61  Tex.  Grim.  Rep.  422, 
135  S.  W.  144 ;  People  v.  Mol,  137 
Mich.  692,  68  L.R.A.  871, 100  N.  W. 
913,  4  Ann.  Gas.  960;  Boutcher  v. 
State,  4  Okla.  Grim.  Rep.  576,  111 
Pac.  1006,  112  Pac.  762;  Wickard 
V.  State,  109  Ala.  45,  19  So.  491; 
Roberts  v.  State,  4  Ga.  App.  378,  61 
S.  E.  497;  24  Gyc.  278,  279. 

Other  questions  are  raised  which 


have  been  determined  in  the  cases  of 
Duff  V.  State,  19  Ariz.  361, 171  Pac^ 
133,  and  Birch  v.  State,  19  Ariz. 
366,  171  Pac.  135,  just  decided,  and 
therefore  require  no  particular  dis- 
cussion. 

Appellant  Priestly  was  not  accord- 
ed his  right  to  a  trial  by  an  impar- 
tial jury  within  the  constitutional 
provision.  The  case  must  be  re- 
versed, with  direction  to  grant  a 
new  trial.     It  is  so  ordered. 

Ross  and  Cunningham,  JJ.,  con- 
cur. 
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Service  on  jury  in  prosecution  for  selling  intoxicating  liquor  as  disqualification 

as  juror  in  similar  case. 


I.  Prosecution  based  on  same  sale,  1206. 
II.  Prosecution  based  on  different  sale: 
a.  Generally,  1206. 
b.  Prosecution    depending    on    tes- 
timony of  same  -witness,  1207. 

J.  Proaecution  hosed  an  same  sale, 

A  person  who  had  served  as  a  juror 
on  a  trial  for  selling  intoxicating  liq- 
uor is  not  qualified  to  sit  as  a  juror 
in  another  prosecution  based  on  the 
same  sale.  .  Smith  v.  State  (1915)  16 
Ga.  App.  299,  85  S.  E.  207 ;  Gilmore  v. 
State  (1897)  37  Tex.  Grim.  Rep.  81, 
38  S.  W.  787. 

In  Smith  v.  State  (Ga.)  supra,  it 
was  said  in  an  official  syllabus :  ''Up- 
on a  showing,  made  on  a  principal 
challenge  for  cause,  that  certain 
named  jurors  had  served  at  the  same 
term  of  the  court  on  other  juries, 
which  had  convicted  other  defendants 
of  the  same  offense,  in  cases  involving 
the  same  transaction,  and  where  it  ap- 
peared from  the  testimony  of  state's 
counsel  that  the  intoxicating  quality 
of  the  liquor  alleged  to  have  been  sold 
by  the  accused  would  be  established 
by  the  expert  witness  upon  whose 
credibility  the  jurors  challenged  had 
already  passed,  it  was  error  to  over- 
rule the  challenge.  And  this  is  true 
although  the  challenged  jurors  qual- 
ified by  their  answers  to  the  usual 
questions  propounded." 

In  Gilmore  v.  State  (Tex.)  supra, 
a  ,^9osecution  for  the  illegal  sale  of 


liquor,  it  appeared  that  on  the  trial 
of  another  person  a  witness  testified 
that  the  appellant  sold  liquor  to  him. 
A  juror  who  sat  in  that  case  testified 
that  from  that  testimony  he  believed 
that  the  sale  was  made.  It  was  held 
that  he  was  incompetent,  the  prosecu- 
tion being  based  on  the  sale  in  ques- 
tion. The  court  said :  "An  inspection 
of  this  record  will  show  that  but  one 
issue  was  before  the  jury;  that  is, 
whether  appellant  sold  the  whisky  to 
Beard  or  not.  The  minds  of  the  jury 
were  fixed  upon  this  fact.  They  stated 
that  they  heard  Beard  swear  in  the 
first  trial  that  he  had  sold  whisky  to 
him,  and  that  they  believed  what  he 
said  to  be  true,  and  at  that  time  be- 
lieved it.  This  was  not  rumor  or 
newspaper  account;  but  the  source  of 
information  was  from  the  sworn  tes- 
timony of  a  witness  to  the  main  fact 
in  the  case." 

//.  Pro8€cuti€>n  hased  on  different  sale* 

a.  Generally. 

Service  as  a  juror  in  a  prosecution 
for  the  unlawful  sale  of  intoxicating 
liquor  does  not  ordinarily  disqualify 
a  person  from  sitting  as  a  juror  on  the 
trial  of  the  same  person  for  a  similar 
offense,  if  the  transaction  on  which 
the  prosecution  was  based  was  dif- 
ferent and  distinct.  Com.  v.  Hill 
(1862)  4  Allen  (Mass.)  591;  Dew  v. 
McDivitt    (1876)    31    Ohio    St.    139; 
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West  V.  State  (1895)  35  Tex.  Crim. 
Rep.  48,  30  S.  W.  1069 ;  Arnold  v.  State 
(1897)  38  Tex.  Crim.  Rep.  1,  40  S.  W. 
734;  Ross  v.  State  (1908)  56  Tex. 
Crim.  Rep.  275,  118  S.  W.  1034;  Edgar 
V.  State  (1910)  59  Tex.  Crim.  Rep.  252, 
127  S.  W.  1053;  Engman  v.  State 
(1915)  78  Tex.  Crim.  Rep.  94,  180  S. 
W.  235. 

In  Arnold  v.  State  (1897)  38  Tex. 
Crim.  Rep.  1,  40  S.  W.  734,  it  was  held 
that  a  juror  was  not  disqualified  by 
the  fact  that  he  had  served  as  a  juror 
on  a  previous  prosecution  of  the  ac- 
cused for  another  violation  of  the 
Local  Option  Law,  the  court  saying: 
'The  fact  that  the  defendant  may 
have  been  guilty  of  violating  the  Local 
Option  Law  on  the  28th  of  March, 
1895,  if  tried  by  th^  same  jury,  would 
be  no  cause  for  challenge  in  a  case 
where  he  is  charged  with  violating  the 
same  law  on  the  6th  of  June,  1895. 
These  are  different  transactions,  and 
in  no  way  related  to  each  other." 

In  Com.  V.  Hill  (1862)  4  Allen 
(Mass.)  591,  it  was  held  that  a  person 
who  served  as  juror  on  a  trial  for 
maintaining  a  building  as  a  liquor 
nuisance  between  certain  dates  was 
competent  on  a  trial  of  the  same  per* 
son  for  so  maintaining  the  same  build- 
ing between  two  later  dates.  The 
court  said:  "The  offenses  charged  in 
the  two  indictments  against  the  de- 
fendant, although  of  the  same  nature, 
were  entirely  separate  and  distinct. 
They  had  no  connection  with  each 
other.  Nor  would  the  same  evidence 
be  competent  in  support  of  the  second 
indictment,  which  had  been  offered 
at  the  previous  trial  to  sustain  the 
first  indictment.  It  was  only  on  proof 
of  a  new  state  of  facts,  or  series  of 
facts,  covering  the  time  alleged  in  the 
present  indictment,  and  having  no  re- 
lation to  or  connection  with  those  on 
which  the  previous  conviction  was 
founded,  that  the  government  could 
maintain  the  charge  on  which  the 
jury  were  to  pass  in  the  trial  of  the 
present  case.  It  cannot,  therefore,  be 
assumed  that  the  jurors  who  had 
served  during  the  first  trial  of  the  de- 
fendant, had  in  any  degree  prejudged 
the  present  case,  or  were  under  any 
bias   or  want   of   impartiality   which 


would  prevent  them  from  giving 
hearing  to  the  new  case  whicl 
were  called  on  to  try  and  deter 

In  West  V.  State  (1895)  3i 
Crim.  Rep.  48,  30  S.  W.  1069,  i 
ecution  of  a  physician  for  givi: 
lawfully  a  prescription  for  int 
ing  liquors,  it  was  held  that  p 
who  had  served  as  jurors  on  pi 
prosecutions  of  the  same  defe 
based  on  prescriptions  given  to 
persons,  were  not  thereby  disqui 

In   Ross   V.   State    (1909)    5( 
Crim.  Rep.  275,  118  S.  W.  1034, 
held  that  jurors  who  had  pre^ 
convicted  the  accused  of  an 
sale  to  other  persons  were  n< 
qualified.    See  to  the  same  effe< 
gar  V.  State  (1910)  59  Tex.  Crin 
252,  127  S,  W.  1053 ;  Engman  v 
(1915)  78  Tex.  Crim.  Rep.  94, 
S.  235. 

In  Dew  V.  McDivitt  (1876)  3; 
St.  139,  it  was  held  that  persoi 
sat  as  jurors  on  the  trial  of  an 
by  a  wife  under  the  Civil  Dama: 
were  competent  on  the  trial  of 
tion  by  her  against  other  liquo] 
ers. 

In  Quinlan  v.  State  (1913) 
App.  669,  79  S.  E.  768,  it  was  he. 
the  question  whether  juron 
served  on  previous  prosecutiom 
be  raised  by  challenge  to  the  po 
not  by  challenge  to  the  array. 

h.  Prosecution  depending   on   tes 
of  saine  witnesH, 

A  juror  who  has  served  on  th 
of  a  prosecution  for  unlawfull 
ing  intoxicating  liquors  is  disqu 
to  serve  on  a  subsequent  prose 
for  a  similar  offense,  though  t 
fenses  are  distinct,  if  the  tesi 
of  the  same  witness  is  relied  on 
tain  the  prosecution  in  each 
Roberts  v.  State  (1908)  4  Ga 
378,  61  S.  E.  497 ;  Drye  v.  State 
40  Tex.  Crim.  Rep.  125,  49  S.  ^ 
Holmes  v.  State  (1908)  52  Tex. 
Rep.  853,  106  S.  W.  1160;  Gr 
State  (1908)  54  Tex.  Crim.  Rep. 
S.  W.  933;  Edgar  v.  State  (19: 
Tex.  Crim.  Rep.  488,  129  S.  W 
Hardgraves  v.  State  (1911)  6: 
Crim.  Rep.  422,  135  S.  W.  144. 
see  the  reported  case  (Pries' 
State,  ante,  1201).    Compare  I 


1208 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[3  A.L.R. 


State  (1909)  56  Tex.  Crim.  Rep.  275. 
118  S.  W.  1034;  Ausbrook  v.  State 
(1913)  70  Tex.  Crim.  Rep.  289,  156  S. 
W.  1177;  Fletcher  v.  Com.  (1907)  106 
Va.  840,  56  S.  E.  149. 

In  Roberts  v.  State  (Ga.)  supra,  it 
appeared  that  a  person  was  engaged 
in  procuring  evidence  of  violations  of 
the  Local  Option  Act.  In  a  prosecu- 
tion based  on  a  sale  to  him,  it  ap- 
peared that  convictions  had  been  had 
in  two  similar  cases,  against  third 
persons,  based  on  his  testimony.  It 
was  held  that  the  accused  should  have 
been  allowed  to  interrogate  jurymen 
as  to  whether  they  had  served  on  ei- 
ther of  the  previous  trials,  the  court 
saying:  "Whether  this  sole  witness  to 
the  criminal  act  charged  against  the 
defendant  was  worthy  of  credit  was 
vital  to  the  defense  of  the  accused. 
If  the  jurors  believed  this  witness, 
they  would  convict  the  accused;  if 
they  did  not  believe  him,  they  would 
acquit.  If  they  had  believed  him  not- 
withstanding the  attack  made  upon 
his  credit  in  the  two  former  cases,  it 
is  certainly  reasonable  to  presume 
that  they  would  also  believe  him  when 
a  similar  attack  was  made  upon  his 
credit  by  the  defendant  in  the  present 
case.  At  least,  the  jury  who  had  tried 
the  other  two  cases  would  come  to  the 
consideration  of  the  present  case,  en- 
tertaining an  opinion  that  the  sole 
witness  against  the  defendant  was 
worthy  of  credit.  The  defendant 
would,  therefore,  have  the  burden  of 
combating  a  preconceived  judgment 
or  opinion  formed  by  the  jurors  as  to 
a  most  material  fact  in  the  case.  It  is, 
therefore,  clear  to  our  minds  that  the 
court  should  have  allowed  this  show- 
ing to  be  made,  and,  if  the  facts  were 
proved  as  established,  should  have 
sustained  the  defendant's  challenge 
to  the  polls,  and  should  have  given  to 
him  a  panel  of  jurors  entirely  free 
from  any  preconceived  opinion  as  to 
the  credibility  of  the  witness  against 
him." 

In  Drye  v.  State  (1898)  40  Tex. 
Crim.  Rep.  125,  49  S.  W.  83,  the  court 
stated  the  facts  and  its  conclusion  as 
follows:  "The  facts  further  show 
that  the  witness  Medford  was  em- 
ployed by  the  sheriff  of  Grayson  coun- 


ty to  work  up  violations  of  the  Local 
Option  Law  at  Van  Alstyne  and  else- 
where, and  he  seems  to  have  been  a 
very  effective  detective,  and  the  main 
witness  in  these  prosecutions.  It  is 
further  shown  by  the  bill  that  on  his 
testimony  convictions  were  obtained. 
In  the  Hunter  Case  he  had  testified 
positively  to  the  fact  that  he  had  pur- 
chased whisky  from  appellant.  Now, 
if  appellant  had  been  on  trial  instead 
of  Hunter,  there  waiild  have  been  no 
question  of  the  fact  that  the  jurors 
who  heard  him  testify  would  have 
been  disqualified,  because  they  would 
have  been  jurors  in  appellant's  case, 
and  heard  the  very  testimony  upon 
which  the  state  was  seeking  the  con- 
viction ;  and  this  record  discloses  that 
it  was  upon  the  testimony  of  this  wit* 
ness  Medford  that  this  conviction  was 
obtained.  Now,  we  are  unable  to  see 
any  real  practical  difference  in  the 
effect  it  would  produce  upon  the  ju- 
ror's mind,  whether  the  witness  swore 
in  appellant's  own  case  as  to  his  guilt, 
or  to  the  same  facts  in'^another  case; 
the  jurors  having  heard  the  testimony 
of  said  witness.  Where  the  conclu- 
sion of  defendant's  guilt  is  arrived  at 
in  the  juror's  mind  from  newspaper 
accounts,  hearsay,  rumors,  or  other 
sources  of  that  character,  the  juror 
may  reach  a  conclusion  which,  upon 
being  acquainted  with  the  real  facts, 
might  be  removed.  It  is  true,  there  is 
a  possibility  that  a  conviction  estab- 
lished in  the  mind  of  the  juror  might 
be  overcome,  even  where  he  had  heard 
the  testimony  in  the  particular  case, 
but  that  is  rather  a  speculative  pos- 
sibility." 

In  Holmes  v.  State  (1908)  52  Tex. 
Crim.  Rep.  353,  106  S.  W.  1160,  jurors 
who  had  found  the  accused  guilty  in  a 
previous  prosecution  for  violation  of 
the  Local  Option  Law,  on  the  tes- 
timony of  the  same  witness  who  was 
the  principal  support  of  the  instant 
prosecution,  were  held  to  be  incom- 
petent, the  court  saying:  "We  can- 
not believe  that  this  jury  could  sit  and 
listen  to  the  trial  of  a  local  option  case 
against  appellant,  with  practically 
the  same  testimony  in  another  case, 
and  not  have  an  opinion  previously 
formed,  which  opinion  would  influence 


they  believed  appellant  guilty  in  the 
first  instance,  there  is  no  rational  ba- 
sis' for  concluding  that  they  would 
not  believe  him  guilty  in  the  second 
instance.  If  the  witness  swore  appel- 
lant  sold  him  whisky  once,  and  they 
believed  that  fact,  we  know  of  no 
process  of  reasoning  by  which  they 
could  discard  the  fact  and  disbelieve 
the  statement  when  the  witness  swore 
appellant  sold  him  (witness)  whisky 
the  second  time.  It  follows,  therefore, 
that  the  court  erred  in  not  setting  the 
jurors  aside,  and  awarding  appellant 
another  jury."  The  foregoing  deci- 
sion was  followed,  on  similar  facts,  in 
Green  v.  State  (1908)  54  Tex.  Crim. 
Kep.  3,  111  S.  W.  9SS,  Edgar  v.  State 

(1910)  59  Tex.  Grim.  Rep.  488,  129  S. 
W.    140,    and    Hardgraves    v.    State 

(1911)  61  Tex.  Grim.  Rep..422,  135  S. 
W.  144. 

But  in  Ross  v.  State  (1909)  66  Tex. 
Grim.  Rep.  275,  118  S.  W.  1(»34,  the 
jurors  who  had  previously  convicted 
the  accused  of  illegal  sales  of  liquor 
to  other  persons  were  held  to  be  com- 
petent, though  in  those  cases  the  ac- 
cused testified  that  he  did  not  make 
the  sales  in  question,  and  his  tes- 
timony was  discredited  by  the  jury. 

In  Ausbrook  v.  State  (1913)  70  Tex. 
Crim.  Rep.  289,  156  S.  W.  1177,  so 
much  of  the  opinion  as  bears  on  the 


follows:  "The  appellant  made  a  mo- 
tion to  discharge  the  regular  jury  of 
the  week  at  the  time  on  the  ground 
that  this  jury  had  already  tried  two 
other  defendants  and  convicted  them 
on  the  same  character  of  offense,  and 
on  the  testimony  of  two  certain  wit- 
nesses, who  would  be  the  only  wit- 
nesses against  appellant  in  this  case. 
The  court  properly  overruled  this  mo- 
tion, qualifying  appellant's  bill  pre- 
senting it  by  stating:  'There  was  an 
additional  witness,  Jim  Peck,  in  this 
case.  The  defendant,  Jess  Howell, 
and  Jacob  Bush'  (the  parties  against 
whom  two  verdicts  of  guilty  had  al- 
ready been  rendered)  'were  convicted 
of  running  entirely  different  places. 
They  did  not  have  anything  to  do  with 
each  other  and  were  in  different  parts 
of  the  city  of  Dallas,  Texas.'  Besides, 
neither  the  bill  nor  the  record  shows 
that  either  of  the  jurors  who  tried 
the  defendants  in  other  cases  men- 
tioned were  on  the  jury  that  tried 
this  case." 

In  Fletcher  v.  Com.  (1907)  106  Va. 
840,  56  S.  £.  149,  it  was  held  that 
where  there  is  nothing  to  show  that 
the  jury  was  not  impartial,  the  fact 
that  members  of  the  panel  "had,  at  the 
same  term  of  court,  tried  similar 
cases,  proved  by  the  same  witness," 
is  not  error.  J.  C.  L. 


COMMONWEALTH  OF  MASSACHUSETTS 

V. 

THOMAS  P.  COYNE  et  al. 

MoMtaehusetU  Supreme  Judicial  Court  —  October  20,   1917. 

(228  Mass.  269,  117  K.  E.  337.) 

Evidence  —  burglary  —  possession  of  anidentlfied  valaables. 

1.  Failure  to  identify  valuables  found  on  one  arrested  for  burglary,  as 
part  of  the  property  stolen,  does  not  render  inadmissible,  upon  his  trial 
for  that  offense,  evidence  of  the  fact  that  such  property  was  in  his  posses- 
sion at  the  time  of  arrest. 

{See  note  on  this  question  beginning  on  page  1213.] 

Appeal  —  conduct  of  trial  —  review,      dence  are  largely  within  the  discre- 

2.  The  conduct  of  the  trial  and  the     tion  of  the  trial  judge, 
order  of  the  introduction  of  the  evi-  [See  2  B.  C.  L.  215.] 
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Evidence  —  lapse  of  time  —  remote- 
ness. 

3.  The  lapse  of  two  months  between 
a  burglary  and  an  arrest  does  not  ren- 


der too  remote  evidence  that  at  the 
time  of  arrest  accused  had  in  his  pos- 
session jewelry  of  large  value. 
[See  4  R.  C.  L.  440.] 


Exceptions  by  defendants  to  rulings  of  the  Superior  Court  for  Worces- 
ter County  made  during  the  trial  of  an  indictment  charging  them  with 
breaking  and  entering  a  dwelling  house.    Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Daniel  J.  McNemey,  M. 
Fred  O'Connell,  and  James  W.  Hoy, 

for  defendants : 

Defendants  were  not  called  upon  to 
explain  where  they  got  the  money, 
mileage  books,  and  jewelry,  under  the 
penalty  of  having  an  inference  drawn 
against  them  that  they  stole  the  Wal- 
lace jewelry  and  disposed  of  it,  re- 
ceiving money  with  which  they  bought 
mileage  books  and  jewelry. 

Williams  v.  United  States,  168  U.  S. 
882,  42  L.  ed.  509,  18  Sup.  Ct.  Rep.  92 ; 
Com.  V.  Jeffries,  7  Allen,  548,  83  Am. 
Dec.  712;  Com.  v.  Tucker,  189  Mass. 
457,  7  L.R.A.(N.S.)  1056,  76  N.  E.  127; 
Com.  v.  O'Neil,  169  Mass.  394,  48  N.  E. 
134;  Com.  v.  Williams,  171  Mass.  461, 
50  N.  E.  1035;  State  v.  Carter,  72  N. 
C.  99,  1  Am.  Crim.  Rep.  444;  Turner 
v.  State,  124  Ala.  59,  27  So.  272. 

Defendants  suffered  prejudicial  er- 
ror by  the  instructions  of  the  court, 
submitting  to  the  jury  for  its  deter- 
mination the  issue  whether  the  money 
and  jewelry  found  upon  the  defend- 
ants when  arrested  were  the  proceeds 
or  part  of  the  proceeds  of  the  Wallace 
jewelry. 

Mark  v.  Stuart-Howland  Co.  226 
Mass.  35,  2  A.L.R.  678,  115  N.  E.  42; 
Wylie  V.  Blake  &  K.  Steam  Pump 
Works,  221  Mass.  489,  109  N.  E.  396; 
Kerr  v.  Shurtleff,  218  Mass.  167,  105 
N.  E.  871. 

Evidence  of  other  and  independent 
crimes  committed  by  the  defendants 
is  not  admissible  to  show  that  they 
were  bad  characters. 
.  Jordan  v.  Osgood,  109  Mass.  457,  12 
Am.  Rep.  731;  Com.  v.  Jackson,  132 
Mass.  16. 

If  the  jury  had  been  told  to  disre- 
gard the  evidence  entirely  the  defend- 
ants still  were  prejudiced. 

Selkirk  v.  Cobb,  13  Gray,  313;  Allen 
V.  Boston  Elev.  R.  Co.  212  Mass.  191, 
m  N.  E.  618;  Farnum  v.  Farnum,  13 
Gray,  508;  Com.  v.  Edgerly,  10  Allen, 
184. 


Messrs.  Edward  T.  Esty  and  George 
R  Stobbs,  for  the  Commonwealth: 

The  testimony  of  inspector  Flah- 
erty was  rightly  admitted. 

Com.  V.  Montgomery,  11  Met.  534,  45 
Am.  Dec.  227;  Com.  v.  Devaney,  182 
Mass.  33,  64  N.  E.  402 ;  Com.  v.  Tucker, 
189  Mass.  457,  7  L.R.A.(N.S.)  1056, 
76  N.  E.  127 ;  Perrin  v.  State,  81  Wis. 
135,  50  N.  W.  516;  Leonard  v.  State, 
115  Ala.  80,  22  So.  564;  State  v.  Bums, 
19  Wash.  52,  52  Pac.  816;  Com.  v.  Mul- 
rey,  170  M%ss.  103,  49  N.  E.  91 ;  State 
V.  Thompson,  87  Iowa,  670,  54  N.  W. 
1077. 

Rugg,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendants  were  indicted 
jointly  for  breaking  and  entering 
the  dwelling  house  of  one  Wallace 
in  the  nighttime  with  the  intent  to 
commit  larceny,  and  for  the  larceny 
therein  of  divers  articles  of  jewelry 
and  precious  stones,  of  an  aggregate 
value  of  about  $5,000.  There  was 
evidence  tending  to  show  that  the 
defendants  committed  the  crime. 

After  the  defendants  had  intro- 
duced some  evidence  the  presiding 
judge,  at  the  request  of  the  district 
attorney,  permitted  him  to  reopen 
the  case  and  introduce  further  evi- 
dence in  support  of  the  charge  in  the 
indictment.  The  conduct  of  the  trial 
and  the  order  of  the  introduction  of 
evidence,  ordinarily,  are  within  the 
discretion     of     the  Appeal- 
trial  judge.     There  conduct  ©t 
is  nothing  to  indi-  *'**»— ••^'»*^- 
cate  an  abuse  of  such  discretion. 

The  evidence  thus  introduced  out 
of  order  was  to  the  effect  that,  when 
arrested,  the  defendant  Coyne  had 
in  his  possession  $350  in  money; 
"one  New  York,  New  Haven,  & 
Hartford  Railroad  Company  500- 
mile  ticket,  containing  156  miles, 
stamped,  'Bridgeport,  Conn.,  Oct. 
20,   1916;'   one  platinum  ring  set 
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with  three  diamonds,  stated  by  the 
defendant  to  be  worth  $1,000,  but 
he  declined  to  tell  where  he  got  it ; 
one  diamond  stick  pin  set  in  plat- 
inum, stated  by  the  defendant  to  be 
worth  $500 ;  one  gold-handled  knife 
■attached  to  a  14''  gold  and  platinum 
link  chain,   stated   by   him   to   be 
worth,  together,  $45 ;  one  gold  stud 
button  set  with  a  diamond,  stated 
by  him  to  be  worth  $20;  one  gold 
collar  button,  stated  by  him  to  be 
worth  $10 ;  one  small  gold  stick  pin 
set  with  a  diamond,  stated  by  him 
to  be  worth  $20 ;  one  gold  locket  set 
with  a  diamond,  attached  to  a  gold 
chain",  both   stated   by  him   to  be 
worth  $20 ;  one  pearl-handled  knife, 
stated  by  him  to  be  worth  $4;  one 
open-faced  gold  Elgin  watch  with 
the  monogram  *T.  P.  C  on  the  case, 
stated  by  him  to  be  worth  $40 ;  one 
pair  gold  cuff  links,  stated  by  him  to 
be   worth   $20;   one   black   leather 
traveling    bag    containing    various 
articles  of  clothing;     .     .     .     that 
Farrell  had  in  his  possession  money 
amounting  to  about  $117;  one  New 
York,  New  Haven,  &  Hartford  Rail- 
road Company  500-mile  ticket,  con- 
taining 3  miles,  stamped,  'Stamford, 
Conn.,  Oct.  9,  1916;'  one  Elgin  gold 
watch,  stated  by  the  defendant  Far- 
rell to  be  worth  $28;  one  gold  ring 
set  with  a  diamond,  stated  by  him 
to    be    worth    $425;   one   platinum 
watch  chain,  14"  long,  stated  by  him 
:o  be  worth  $50 ;  one  crown  stick  pin 
jet    with   diamonds   and   sapphire, 
stated  by  him  to  be  worth  $65;  one 
>air  pearl  cuff  links  with  diamond, 
tated  by  him  to  be  worth  $15 ;  one 
fold  stud  with  diamond,  stated  by 
lim    to    be  worth   $20;   one   gold- 
andled  knife  set  with  two  small 
iamonds,  with  the  initials  'M.  F.' 
ngraved  on  handle,  stated  by  him 
>    be    worth   $10;   and   one  black 
jather  traveling  bag  containing  a 
air  of  shoes,  clothing,  and  other  ar- 
cles.    It  was  admitted  by  the  com- 
lon-wrealth  that  none  of  the  specific 
rticles  taken  from  the  Wallace  resi- 
^nce  w^ere  found  in  the  possession 
'  the  defendants,  or  of  anyone  else 
►nnected  with  the  defendants/* 
The   defendants  objected  to  this 


evidence  unless  it  could  be  shown 
that  these  articles  "had  some  con- 
nection with,  or  relation  to,  the 
breaking  and  entering  of  and  lar- 
ceny in  the  Wallace  residence,  or 
could  be  identified  as  property 
stolen  from  the  Wallace  residence." 
No  other  ground  of  objection  ap- 
pears then  to  have  been  suggested. 
It  is  manifest  that  this  ground  of 
objection  is  not  sound.  The  posses- 
sion of  propertjr  of  considerable 
value,  whether  jewels  or  money, 
although  not  identified  as  a  part  of 
the  property  stolen, 
is  nevertheless  a  bniafar^ 
circumstance  prop-  po««einiioii  of 
er  for  the  consider-  ?Si2«bii*''* 
ation  of  the  jury  as 
tending  to  show  property  in  the 
hands  of  the  defendants  subsequent 
to  the  alleged  larceny.  Such  evi- 
dence is  competent  in  the  case  at 
bar.  Its  weight  may  be  trivial  or 
cogent  according  to  other  conditions 
shown.  It  might  be  slight  against 
a  person  of  afiluence  and  of  extrava- 
gant habits.  It  might  be  of  impor- 
tance against  one  of  small  estate  or 
of  no  visible  means  of  support. 
There  was  evidence  tending  to  show 
that  neither  of  the  defendants  had 
worked  for  a  year,  and  that,  when 
arrested,  they  declined  to  tell  where 
they  were  on  the  date  of  the  crime 
alleged.  As  to  Coyne,  it  appeared 
that  when  arrested  he  said  in  sub- 
stance that  once  he  had  been  an  in- 
mate of  Concord  reformatory,  and 
was  an  engraver  by  occupation; 
that  a  witness  called  by  him  testi- 
fied that  he  had  known  Coyne  for 
many  years,  that  he  did  not  know 
what  his  business  was,  and  that  he 
knew  he  had  worked  in  a  rope  fac- 
tory about  eight  years  before,  and 
had  been  employed  in  a  bakery 
three  or  four  years  before  for  a  few 
weeks.  As  to  Farrell,  it  appeared 
that  his  sister  testified  that  he  had 
made  his  home  with  her  for  some 
years,  that  she  saw  him  at  her 
house  every  two  or  three  weeks, 
that  she  never  inquired  as  to  his 
business  and  did  not  know  what  it 
was  or  whether  he  had  any,  that  she 
understood  he  was  a  traveling  sales- 
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man,  and  that  she  knew  he  had  trav- 
eled for  a  varnish  house.  This  state 
of  evidence  does  not  indicate  com- 
monly such  a  state  of  financial  re- 
sourcefulness as  accompanies  the 
ownership  of  the  kind  and  amount 
of  jewelry  and  diamonds  found  in 
i:he  possession  of  these  defendants. 
The  ordinary  law-abiding  man, 
whether  artisan  or  of  other  occupa- 
tion, who  has  not  worked  for  a  year 
and  whose  friends  or  family  do  not 
know  his  business,  does  not  com- 
monly carry  about  with  him  for  per- 
sonal use  and  adornment  diamonds 
and  other  jewelry  of  $1,600  value, 
as  did  one  of  these  defendants,  or 
even  of  $600  value,  as  did  the  other 
defendant.  Of  course,  this  evidence, 
standing  alone,  does  not  prove  crim- 
inal conduct.  But  there  were 
strong  accompanying  circumstances 
of  guilt  of  an  independent  character. 
As  was  said  by  Mr.  Justice  Holmes 
in  Com.  v.  Mulrey,  170  Mass.  103,  at 
pages  110,  111,  49  N.  E.  94 :  "It  is 
not  necessary  that  every  piece  of 
evidence  admitted  should  be  suffi- 
cient by  itself  to  prove  the  crime. 
Evidence  which  may  be  colorless  if 
it  stood  alone  may  get  a  new  com- 
plexion from  other  facts  which  are 
proved,  and  in  turn  may  corroborate 
the  conclusion  which  would  be 
drawn  from  the  other  facts.  .  .  . 
It  is  possible  that"  these  defendants 
"may  have  had  an  independent  for- 
tune from  which"  these  jewels  were 
purchased,  "but  that  was  open  to" 
them  to  prove  if  they  "saw  fit,  and 
was  not  the  probability  with  re- 
gard" to  persons  in  their  general 
situation. 

Upon  the  authority  of  that  deci- 
sion and  of  Com.  v.  Montgomery,  11 
Met.  534,  45  Am.  Dec.  227,  this  evi- 
dence was  admissible.  If  there  is 
an3rthing  inconsistent  with  this  con- 
clusion in  Williams  v.  United  States, 
168  U.  S.  382,  396, 42  L.  ed.  509,  514, 


18  Sup.  Ct.  Rep.  d2,  it  is  equally  in- 
consistent with  our  law  as  declared 
in  the  authorities  just  cited.  In- 
deed, the  soundness  of  the  Federal 
decision  has  been  doubted.  See  1 
Wigmore,  Ev.  §  154,  p.  213. 

The  evidence  was  not  too  remote 
in  time.    It  can  hardly  be  said  as 
matter  of  law  that  an  interval  of 
about  two  months  had  broken  the 
reasonable  probability  of  connection 
between  the  amount  of  booty  se- 
cured by  the  burg- 
lary charged  in  the  riSStl^l.""'" 
indictment  and  the 
possession  of  the  jewels  found  upon 
the  defendants  at  the  time  of  their 
arrest. 

It  was  not  equivalent  to  the  ad- 
mission of  evidence  of  another 
crime.  That  was  not  the  ground  on 
which  it  was  received.  The  jury 
were  not  permitted  to  consider  it  in 
that  connection.  But  the  jury  were 
instructed  carefully  to  disregard 
this  evidence  upon  the  question  of 
breaking  and  entering,  and  to  con- 
sider it  only  if  the  breaking  and  en* 
tering  were  found  to  be  proved  by 
independent  evidence,  and  even  then 
only  if  it  was  found  that  the  defend- 
ants "had  no  other  source  of  income 
to  account  for  the  possession  of  the 
property  found  in  their  possession  j 
and  if  they  also  found  that  the  mon- 
ey and  jewelry  were  the  proceeds,  or 
a  part  of  the  proceeds,  of  the  prop- 
erty stolen  from  the  Wallace  resi- 
dence, they  might  consider  this  evi- 
dence in  so  far  as  this  property  ac- 
counts for  the  defendants  not  hay- 
ing the  specific  articles  stolen  in 
their  possession  when  arrested ;  that 
otherwise  they  were  to  disregard 
the  evidence  entirely." 

No  exception  was  taken  to  the 
charge.  But  the  defendants  have 
no  just  ground  for  complaint  in  the 
particulars  which  have  been  argued. 

Exceptions  overruled. 
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ANNOTATION. 

Admissibility  of  evidence  that  one  charged  with  burglary,  larceny,  or  robbery 
was  in  possessicm  of  property  not  identified  as  part  of  that  stolen. 


I.  In  general,  1213. 

II.  To  identify  defendant,   1215. 

III.  Where  the  other  property  is  found  in 
close  connection  with  the  property 
involved  in  the  crime  charged,  1219. 
IV.  To  show  intent  or  system,  1220. 

J.  In  general. 

This  note  is  confined  to  cases  in- 
volving, as  did  the  reported  case 
(Com.  v.  Coyne,  ante,  1209),  evidence 
of  the  possessiqn  by  defendant  of  spe- 
cific chattels  or  items  of  personal 
property  not  identified  as  part  of  the 
property  stolen,  as  distinguished  from 
evidence  which  merely  tends  to  show 
defendant's  pecuniary  condition  be- 
fore and  after  the  crime  charged,  or 
the  possession  of  money  not  ear- 
marked or  otherwise  identified. 

It  may  be  observed  at  this  point  that 
in  most  of  th^  cases  involving  pos- 
session of  specific  chattels  the  ques- 
tion of  the  admissibility  of  evidence 
has  turned  upon  the  admissibility  of 
the  general  rule  which  excludes  evi- 
dence   of    other    crimes,    or    of    the 
various  exceptions  to  that  rule.  In  the 
reported  case   (Com.  v.  Coyne,  ante, 
1209),  however,  the  admission  of  the 
evidence  is  sustained,  not  upon  the 
jrround  that  it  came  within   any  of 
those  exceptions,  but  apparently  up- 
on  the   principle   which   admits   evi- 
dence of  the  financial   or  pecuniary 
condition  of  the  defendant.    Consider- 
ing the  number  and  variety  of  the  ar- 
ticles of  jewelry  enumerated  in  the 
statement  of  facts,  it  would  seem  that 
the  inference  from  their  possession 
by  defendant  that  they  were  acquired 
by  other  burglaries  or  larcenies  would 
be  at  least  as  natural,  as  that  they  were 
acquired   with   the    proceeds    of    the 
property  stolen  at  the  time  of  the  of- 
:fense  under  prosecution.    If  so,  there 
-was  danger,  from  a  practical  point  of 
view  at  least,  of  prejudice. 

Where  evidence  of  possession  by  de- 
fendant of  property  other  than  that 
involved  in  the  crime  with  which  he 
is    charged   has  no  proper  tendency 


to  connect  him  with  the  crime 
charged,  its  only  effect  being  to  dis- 
credit defendant  by  showing  or  tend- 
ing to  show  that  he  had  been  guilty  of 
other  crimes,  such  evidence  should  not 
be  admitted. 

Alabama.— Tinney  v.  State  (1895) 
111  Ala.  74,  20  So.  597. 

California. — People  v.  Vertrees 
(1866)  169  Cal.  404,  146  Pac.  890. 

Iowa. — State  v.  Brundige  (1902)  118 
Iowa,  92,  91  N.  W.  920,  14  Am.  Crim. 
Rep.  164. 

Indian  Territory. — ^Parker  v.  United 
States  (1898)  1  Ind.  Terr.  592,  43  S. 
W.  858. 

New  York. — ^People  v.  Friedman 
(1912)  149  App.  Div.  873,  134  N.  Y. 
Supp.  153;  Hall  v.  People  (1868)  6 
Park.  Crim.  Rep.  671. 

Texas.— Ivey  v.  State  (1875)  43  Tex. 
425;  Webb  v.  State  (1880)  8  Tex.  App. 
115;  Neeley  v.  State  (1889)  27  Tex. 
App.  315,  11  S.  W.  376;  Nixon  v.  State 

(1892)  31  Tex.  Crim.  Rep.  205,  20  S. 
W.  364;  Marshall  v.  State  (1893)  — 
Tex.  Crim.  Rep.  — ,  22  S.  W.  878 ;  Wil- 
son V.  State  (1899)  41  Tex.  Crim.  Rep. 
115,  51  S.  W.  916;  Denton  v.  State 
(1901)  42  Tex.  Crim.  Rep.  427,  60  S. 
W.  670;  Hunt  v.  State  (1901)  —  Tex. 
Crim.  Rep.  — ,  60  S.  W.  965 ;  Mc Anally 
V.  State  (1903)  —  Tex.  Crim.  Rep.  — , 
73  S.  W.  404;  Caddell  v.  State  (1905) 

49  Tex.  Crim.  Rep.  133,  122  Am.  St. 
Rep.  806,  90  S.  W.  1013;  Johnson  v. 
State  (1906)  50  Tex.  Crim.  Rep.  116, 
96  S.  W.  45;  Herndon  v.  State  (1907) 

50  Tex.  Crim.  Rep.  552,  99  S.  W.  558 ; 
Gonzales  v.  State  (1907)  —  Tex.  Crim. 
Rep.  — ,  105  S.  W.  196;  Alford  v.  State 
(1908)  52  Tex.  Crim.  Rep.  621,  108 
S.  W.  364;  Pitts  v.  State  (1910)  60 
Tex.  Crim.  Rep.  524,  132  S.  W.  801. 

Utah.— State   v.   Bowen    (1913)    43 
Utah,  111,  134  Pac.  623. 
Washington. — State     v.     Humason 

(1893)  5  Wash.  499,  32  Pac.  111. 
Conversely,  evidence  of  the  posses- 
sion of  other  property  may  be  admit- 
ted where  the  circumstances  are  such 
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that  such  evidence  tends  to  prove  the 
crime  with  which  defendant  was 
charged.  Oxier  v.  United  States 
(1896)  1  Ind.  Terr.  85,  38  S.  W.  331; 
State  V.  Castor  (1887)  93  Mo.  242,  5 
S.  W.  906;  State  v.  Prunty  (1918)  — 
Mo.  — ,  208  S.  W.  91 ;  Watters  v.  State 
(1906)  —  Tex.  Crim.  Rep.  — ,  94  S.  W. 
1038;  State  v.  Norris  (1902)  27  Wash. 
453,  67  Pac.  983,  14  Am.  Crim.  Rep. 
197. 

In  Parker  v.  United  States  (1898)  1 
Ind.  T«rr.  592,  43  S.  W.  858,  the  court 
discusses  the  admission  of  testimony 
of  the  possession  of  property  by  a  de- 
fendant other  than  that  chai-ged  to 
have  been  stolen,  and  says  that  such 
testimony  is  admissible  for  either  of 
four  purposes:  "(1)  To  prove  felo- 
nious intent;  (2)  to  prove  that  the 
alleged  theft  was  a  part  of  a  contin- 
uous transaction  or  scheme  of  lar* 
ceny;  (3)  to  identfy  the  defendant; 
(4)  to  identify  the  stolen  property. 
In  all  of  these  cases,  however,  it  must 
not  only  be  shown  that  the  defendant 
was  found  in  possession  of  the  prop- 
erty, and  that  it  was  stolen,  but  in  ad- 
dition thereto  it  must  appear  from  the 
proof  that  there  was  some  connection 
between  it  and  the  property  charged 
in  the  indictment  to  have  been  stolen. 
If  nothing  be  shown  but  that  it  was 
in  the  defendant's  possession,  then  it 
is  inadmissible  in  every  case,  because 
it  tends  to  prove  nothing  but  another 
and  a  separate  and  independent  lar- 
ceny. If,  in  addition  to  the  fact  that 
the  stolen  property  was  found  in  the 
possession  of  the  defendant  recently 
after  the  alleged  larceny,  it  be  shown 
that  it  had  been  stolen  at  or  about  the 
same  time  and  place  as  that  charged 
to  have  been  stolen,  then  it  is  admis- 
sible in  all  of  the  cases,  because,  un- 
der the  circumstances  of  each  case,  it 
tends  to  prove  the  matter  in  contro- 
versy. Cases  arising  under  the  first 
proposition  are  usually  those  where 
the  taking  by  the  accused  of  the  al- 
leged stolen  property  is  admitted  or 
clearly  established,  and  the  defense  is 
interposed  that  it  was  taken  under 
some  claim  of  right  or  color  of  title, 
or  through  some  mistake  or  misappre- 
hension. In  such  case,  for  the  pur- 
pose of  proving  the  intent,  the  pros- 


-  ecution,  in  rebuttal,  may  show  that  at 
the  time  the  defendant  was  found  with 
the  property  in  question  he  was  in 
possession  of  other  property  stolen 
about  the  same  time  and  place.  Un- 
der the  second  proposition,  it  may  be 
shown  that  the  alleged  stolen  proper- 
ty was  found  in  the  possession  of  the 
defendant,  together  with  a  number  of 
other  stolen  articles  taken  at  different 
times  and  places  not  too  remote  from 
the  time  and  place  of  the  alleged  lar- 
ceny, not  for  the  purpose  of  showing 
that  the  defendant  is  a  common  thief 
or  of  proving  an  independent  crime 
against  him,  but  as  tending  to  show 
that  the  alleged  taking  was  a  part  of 
a  continuous  transaction  or  scheme  of 
larceny,  and  thus  shedding  light  on 
the  transaction  in  controversy.  Cases 
arising  under  the  third  proposition 
are  generally  those  where  the  larceny 
is  admitted  or  established,  and  the 
defendant  has  been  seen  with  the  al- 
leged stolen  property,  but  under  such 
circumstances  as  that  he  was  not  rec- 
ognized by  the  witness ;  as,  if  he  were 
a  stranger  to  him,  or  was  in  disguise, 
or  seen  in  the  nighttime ;  or  it  may  oc- 
cur in  cases  whe«e  no  one  has  seen 
the  defendant  in  possession  of  the 
property  alleged  to  have  been  stolen, 
but  the  circumstances  point  to  his 
guilt  without  clearly,  identifying  him. 
In  such"  case,  proof  of  other  stolen 
property  having  been  found  in  his 
possession  shortly  after  the  theft,  tak- 
en about  the  same  time  and  place,  is 
admissible  for  the  purpose  of  identify- 
ing him.  .  .  .  Cases  arising  under 
the  fourth  proposition  usually  occur 
when  the  alleged  stolen  property 
found  in  the  possession  of  the  defend- 
ant is  similar  to  others  of  that  class, 
but  without  marks  of  identification 
whereby  it  may  be  distinguished,  or 
the  brands  and  marks  may  have  been 
destroyed,  or  the  property  so  mutilat- 
ed as  to  leave  it  without  means  of 
identification.  In  such  cases  proof 
that  the  defendant,  recently  after  the 
larceny,  was  in  possession  of  other 
stolen  property  taken  about  the  same 
time  and  place,  is  admissible  for  the 
purpose  of  identifying  that  which  is 
in  controversy  and  found  in  his  pos- 
session.   If  the  property  named  in  the 
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indictment   be   shown   to   have   been 
stolen,  but  the  identity  af  that  found 
in  the  possession  of  the   defendant, 
claimed  to  be  the  stolen  property,  is 
in  doubt,  then  the  fact  that  he   is 
found    with    other    stolen    property 
which  had  been  taken  from  or  about 
the  same  place  and  at  the  same  time 
would  so  connect  the  two  articles  as 
that  the  identification  of  one  would 
tend  to  identify  the  others ;  but  if  not 
taken  from  or  about  the  same  place, 
.  although  it  may  have  been  taken  at 
the  same  time,  and  found  in  the  pos- 
session of   the   defendant,   it   would 
have  no  such  tendency,  and  therefore 
for  that  purpose  the  proof  of  it  would 
be  inadmissible." 

The  applications  of  the  exceptions 
above  outlined  will  be  shown  in  sub- 
sequent subdivisions  of  the  note.  In 
the  meantime  illustrations  are  given 
of  the  applications  of  the  general  rule 
itself. 

II,  To  identify  defendant. 

In  Tinney  v.  State  (1895)  111  Ala. 
74,  20  So.  597,  it  was  held  that,  in  a 
trial  for  the  larceny  of  two  hogs,  it 
was  error  to  show  that  the  defendant 
had  in  his  possession,  along  with  the 
two  hogs  alleged  to  have  been  stolen, 
six  others,  some  of  which  were  with* 
ocit  earmarks  and  others  of  which  had 
marks  differing  from  those  *  involved 
in  the  case,  as  such  evidence  had  no 
legitimate  tendency  to  prove  that  de- 
fendant feloniously  took  and  carried 
away  the  two  hogs  in  question. 

In   State   v.  Brundige    (1902)    118 
Iowa,  92,  91  N.  W.  920,  14  Am.  Crim. 
Kep.  164,  a  prosecution  for  the  lar- 
ceny of  tobacco  from  a  railroad  car, 
it   was  held  error  to  admit  evidence 
that,   when  the   sheriff  searched   de- 
fendant's house  and  found  the  tobac- 
co,   there   were   found    in    a   private 
drawer   belonging  to  defendant,  two 
boxes,  one  of  patent  medicine  and  the 
other  of  candy,  such  articles  not  be- 
infiT  with  the  tobacco.    The  court  said: 
'^It  is  true  there  was  no  evidence  that 
the  £roods  referred  to  were  stolen,  but 
ft  is  perfectly  clear  that  the  testimony 
was  offered  for  the  purpose  of  having 
the   jury  infer  that  such  was  their 
character,  and  thereby  strengthen  the 
jnfavorable   inference    arising    from 


the  presence  of  the  tobacco  in  defend- 
ant's house.  The  incompetency,  not 
to  say  unfairness,  of  such  testimony 
is  too  manifest  for  argument." 

In  Hall  V.  People  (1868)  6  Park. 
Crim.  Rep.  (N.  Y.)  671,  a  prosecution 
for  burglary,  it  was  held  erroneous 
to  admit  evidence  that  with  the  prop- 
erty taken  at  the  burglary  charged, 
which  was  found  in  defendant's  pos- 
session, was  found  other  property 
which  had  been  stolen  from  other  par- 
ties two  or  three  weeks  prior  to  the 
burglary  in  question,  the  court  say- 
ing: "This  proof  had  no  direct  tend- 
ency to  show  that  the  prisoner  stole 
the  property  referred  to  in  this  indict- 
ment.  It  did  not  prove  that  the  one 
who  had  stolen  that  had  necessarily 
stolen  this  property.  It  showed,  or 
tended  to  show,  that  the  prisoner  was 
a  thief,  and  therefore  more  likely  to 
have  stolen  this  property  than  if  he 
had  been  honest.  If  that  proof  were 
proper  then  the  prosecution  might,  in 
the  first  instance,  prove  the  bad  char- 
acter of  a  prisoner  and  thus  show 
him  more  likely  to  have  committed  the 
crime  charged.  This,  however,  would 
not  be  contended  for;  yet  the  one  kind 
of  evidence  is  just  as  admissible  as 
the  other." 

In  People  v.  Friedman  (1912)  149 
App.  Div.  873,  134  N.  Y.  Supp.  153,  a 
prosecution  for  burglary  and  larceny 
of  horses  and  harness,  it  was  held  to 
be  error  to  admit  evidence  that  sev- 
eral days  after  the  crime  charged  an 
officer  found  upon  defendant's  farm  a 
gray  mare,  not  one  charged  in  the  in- 
dictment to  have  been  stolen,  and  that 
he  took  possession  of  it  and  notified 
the  chief  of  police,  and  as  the  result 
of  a  telegram  a  certain  man  came  and 
took  the  horse  away  with  him,  it  not 
appearing  that  there  was  the  slightest 
relation  between  this  incident  and 
the  crime  charged  in  the  indictment, 
which  would  bring  it  within  any  ex- 
ception to  the  rule  against  the  tes- 
timony of  other  crimes. 

In  Nixon  v.  State  (1892)  81  Tex. 
Crim.  Rep.  205,  20  S.  W.  364,  a  pros- 
ecution for  the  theft  of  a  horse,  it 
was  held  error  to  permit  the  state  to 
prove  that  defendant  was  in  the  pos- 
session of  and  had  sold  other  stolen 
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horses  about  three  weeks  prior  to  the 
date  of  the  theft  charged  in  the  indict- 
ment, the  court  saying:  "This  tes- 
timony did  not  tend  to  identify  any 
fact  or  circumstance  which  could  aid 
in  developing  the  res  gestse,  nor  did 
it  tend  to  prove  system  between  the 
offense  on  trial  and  that  introduced, 
nor  did  it  develop  a  criminative  fact  or 
circumstance  against  defendant  in  re- 
lation to  the  case  then  on  trial,  nor  did 
it  explain  a  relative  or  competent  fact 
oi'  circumstance  pertaining  to  the 
theft  of  the  horses  charged  in  the  in- 
dictment." 

In  Marshall  v.  State  (1893)  —  Tex. 
Crim.  Rep.  — ,  22  S.  W.  878,  a  pros- 
ecution for  burglary,  it  was  held  er- 
ror to  permit  the  state  to  prove  that 
one  week  before  the  burglary  charged 
another  burglary  had  been  commit- 
ted, and  various  articles  taken,  and 
that  subsequent  to  defendant's  arrest 
and  incarceration  the  property  taken 
in  the  other  burglary  was  found  in  a 
trunk  in  his  house,  as  such  evidence 
in  no  way  tended  to  connect  defendant 
with  the  burglary  charged. 

In  Wilson  v.  State  (1899)  41  Tex. 
Crim.  Rep.  115,  51  S.  W.  916,  a  pros- 
ecution for  the  theft  of  cattle,  it  was 
held  to  be  error  to  permit  a  witness 
to  testify  that  he  had  been  employed 
by  defendant  to  butcher  a  cow,  and 
was  requested  by  defendant  to  put  the 
hide  in  some  high  weeds  near  the 
butcher-pen  fence,  where  there  was 
no  evidence  that  the  cow  whose  hide 
was  hid  by  the  witness  was  the  one 
charged  in  the  indictment  to  have 
been  stolen,  the  court  saying:  "The 
fact  that  appellant  may  have  stolen 
another  cow,  or  any  circumstance  in- 
dicating that  he  had  done  so,  unless  it 
was  contemporaneous  with  the  taking 
of  this  one,  on  the  question  of  intent, 
certainly  would  not  be  admissible  on 
the  trial  of  appellant  in  this  case." 

In  McAnally  v.  State  (1903)  —  Tex, 
Crim.  Rep.  — ,  73  S.  W.  404,  a  prosecu- 
tion for  burglary,  evidence  that  when 
defendant  was  arrested  certain  ar- 
ticles were  found  in  his  possession 
which  had  been  taken  at  a  burglary 
on  the  preceding  night,  of  a  store  in 
another  town,  was  inadmissible,  as 
such  evidence  tended  to  show  an  ex- 
traneous crime,  and  did  not  show  in- 


tent or  serve  to  identify  the  defend- 
ant with  the  crime  on  trial. 

In  Caddell  v.  State  (1905)  49  Tex. 
Crim.  Rep.  133,  122  Am.  St.  Rep.  806. 
90  S.  W.  1013,  a  prosecution  for  the 
burglary  of  a  store  from  which  cer- 
tain brands  of  tobacco  were  taken,  it 
was  held  error  to  admit  testimony  that 
some  ten  days  after  the  alleged  bur- 
glary, several  pounds  of  tobacco  were 
found  in  defendant's  bed  between  the 
mattresses,  there  being  nothing  in  the 
testimony  to  show  that  the  tobacco 
found  in  the  bed  belonged  to  any  of 
the  brands  taken  from  the  burglarized 
store,  and  nothing  which  in  any  way 
tended  to  connect  this  tobacco  with 
that  which  was  stolen. 

In  Gonzales  v.  State  (1907)  —  Tex, 
Crim.  Rep.  — ,  105  S.  W.  196,  it  was 
held,  in  a  prosecution  for  the  burglar- 
izing of  a  store  and  stealing  of  coffee, 
that  it  was  error  to  permit  an  oflker 
to  specify  that,  when  he  searched  the 
house  where  defendant  resided,  he 
failed  to  find  any  evidence  of  the  stol- 
en coffee,  but  that  he  found  some 
shoes  and  other  items,  where  there 
was  no  connection  shown  between  the 
shoes  and  the  property  taken  from 
the  store  in  question,  and  such  tes- 
timony did  not  tend  to  throw  any  light 
upon  the  transaction  alleged  in  the  in- 
dictment. 

In  Alford  v.  State  (1908)  52  Tex. 
Crim.  Rep.  621,  108  S.  W.  864,  a  pros- 
ecution for  theft,  where  it  waa  not 
claimed  or  contended  that  the  articles 
stolen  had  been  taken  from  a  box  car. 
it  was  error  to  admit  evidence  that 
when  defendants  were  arrested  they 
were  trying  to  open  a  box  car,  and 
that,  upon  searching  the  premises, 
property  was  found  which  had  appar- 
ently been  taken  from  railroad  cars. 

In  Pitts  V.  State  (1910)  60  Tex. 
Crim.  Rep.  524,  132  S.  W.  801,  a  pros- 
ecution for  burglary,  it  was  held  that 
evidence  showing  a  commission  of  a 
burglary  some  few  days  before  the 
one  charged,  and  that  articles  taken 
in  the  prior  burglary  were  traced  to 
the  possession  of  a  codefendant,  had 
no  relation  to  the  pending  case,  and 
was  inadmissible. 

In  State  v.  Bowen  (1913)  43  Dtak» 
111,  134  Pac.  623,  where  the  hide  of  a 
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cow  which  defendant  was  accused  of 
stealing  was  found  in  his  possession 
and  put  in  evidence,  the  putting  in 
evidence  of  the  hides  of  other  cattle 
found  in  defendant's  possession  was 
erroneous,  as  having  no  relevancy  to 
the  crime  charged,  where  defendant 
was  a  ranchman  and  cattleman,  and 
the  finding  of  hides  on  his  premises 
was  in  itself  not  an  unusual  or  sus- 
picious circumstance,  and  the  hide  of 
the  cow  charged  to  have  been  stolen 
could  have  been  put  in  evidence  and 
all  the  circumstances  of  its  posses- 
sion   by    defendant    shown,    without 
showing  a  possession  of  or  putting  in 
evidence  the  other  hide;  and  no  evi- 
dence was  adduced  and  no  claim  made 
that  such  other  hides,  or  the  animals 
from  which  they  had  been  taken,  had 
'  been   stolen,   or  that  defendant  had 
wrongfully    obtained    possession    of 
them,  or  that  his  taking  or  receiving 
them  had  anything  to  do  or  was  in  any 
wse  connected  with,  or  was  a  part  of, 
the  transaction  charged. 

And  in  State  v.  Humason  (1893)  6 
Wash.  499,  32  Pac.  Ill,  where  defend- 
ant was  charged  with  participating  in 
a  larceny  of  certain  cattle  which  he 
had  slaughtered  and  entirely  disposed 
of,  it  was  error  to  permit  the  sheriff 
to  show  that  a  sack  containing  the 
marked  ears  of  other  cattle  was  in 
defendant's  slaughterhouse,  and  that, 
upon  its  being  discovered,  defendant 
attempted  to  dispose  of  it,  where  such 
other  cattle  and  carcasses  of  cattle 
liad   not   been   commingled   with   the 
cattle  charged  in  the  indictment  to 
liave  been  stolen,  and  there  was  no 
t;estimony  that  they  were  stolen  cattle. 
And  in  order  to  make  admissible  the 
-testimony  that  defendant  had  in  his 
possession  property  taken  in  the  com-^ 
znission  of  a  crime  other  than  the  one 
oharged,  the  two  offenses  should  be 
olosely  connected  in  time  and  place. 
r>arker  v.  United  States  (1898)  1  Ind. 
Terr.  592,  ^  S.  W.  858 ;  Webb  v.  State 
C1880)    8  Tex.  App.   115;   Denton  v. 
State  (1901)  42  Tex.  Grim.  Rep.  427, 
50  S.  W.  670;  Ivey  v.  State  (1875)  43 
rex.  425. 

So  in  Parker  v.  United  States  (1898) 
L    Ind.  Terr.  592,  43  S.  W.  858,  it  ap- 
>«ared    that    two    cattle    other   than 
3  A.L.R.— 77. 


those  charged  to  have  been  stolen  had 
been  taken  from  other  parties  at  about 
the  same  time  as  those  of  the  pros- 
ecuting witness,  and  were  found  in 
the  possession  of  the  defendant  with 
the  cattle  charged  to  have  been  stolen, 
but  the  court  held  that  the  evidence 
as  to  such  other  cattle  was  inadmisr 
sible,  because  there  was  no  evidence 
that  they  were  taken  from  or  about 
the  same  place. 

In  Webb  v.  State  (1880)  8  Tex.  App. 
115,  it  was  held  error  to  admit  tes- 
timony that  defendant  had  in  his  pos- 
session stolen  animals  other  than  the 
one  taken  at  the  larceny  for  which 
he  was  being  prosecuted,  where  the 
two  transactions  were  entirely  sep- 
arate. 

In  Denton  v.  State  (1901)  42  Tex. 
Crim.  Rep.  427,  60  S.  W.  670,  a  pros- 
ecution for  burglary,  where  the  court 
permitted  introduction  of  testimony 
that  two  and  one  half  months  after 
the  prosecuting  witness  had  missed 
articles  from  the  house  charged  to 
have  been  burglarized,  other  articles 
were  taken  from  his  butcher's  shed, 
and  that  on  the  day  the  defendant 
was  arrested  witness  saw  articles 
which  he  believed  to  be  the  ones  tak- 
en at  that  time,  the  court  said :  'This 
testimony  was  clearly  inadmissible, 
since  it  is  never  permissible  to  intro- 
duce independent  extraneous  crimes 
against  defendant  unless  independent 
extraneous  crimes  are  contempora- 
neous with  the  commission  of  the  theft 
for  which  he  is  then  being  tried;  and 
even  then,  before  they  are  admissible, 
it  must  be  shown  with  a  reasonable 
degree  of  certainty  that  defendant 
was  guilty  of  the  independent  crimes." 

And  in  Ivey  v.  State  (1875)  43  Tex. 
425,  it  was  held  that,  in  a  prosecution 
for  the  theft  of  a  steer,  it  was  error 
to  permit  the  state  to  prove  that  other 
stolen  stock  taken  from  the  same 
neighborhood  was  found  in  the  pos- 
session of  defendants,  as,  to  make 
such  evidence  admissible,  it  must  be 
shown  that  the  stolen  stock  and  the 
steer  in  question  were  taken  at  the 
same  time,  and  formed  but  one  trans- 
action. 

See  also  People  v.  Sobzcak  (1918) 
286  111.  157,  121  N.  E.  592,  a  prosecu- 
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tion  for  the  robbery  of  a  bank  mes- 
senger, in  which  the  court  said  that 
evidence  that  certain  articles  consist- 
ing of  rings  and  a  clock,  which  appar- 
ently had  been  stolen  and  were  found 
in  the  room  of  one  of  the  defendants, 
should  not  have  been  introduced,  but 
it  was  held  that,  under  the  circum- 
stances, their  admission  was  not  re- 
versible error,  where  the  testimony 
was  apparently  volunteered  by  a  po- 
lice officer  who  was  testifying^  and 
was  admitted  without  objection. 

And  in  Bright  v.  State  (1903)  — 
Tex.  Grim.  Rep.  — ,  74  S.  W.  912,  it 
was  held  that  evidence  that  while  one 
burglary  was  being  investigated,  prop- 
erty found  in  defendant's  possession 
and  taken  at  that  burglary  was  found 
commingled  with  property  taken  at 
another  burglary,  and  which  defend- 
ant claimed  to  own,  was  properly  ad- 
mitted because,  although  ordinarily 
evidence  of  extraneous  crimes  is  not 
admissible,  it  may  be  admitted  when 
it  tends  to  develop  the  res  gestae,  show 
the  intent  of  the  party,  or  connect  or 
tend  to  connect  him  with  the  crime 
under  investigation. 

In  harmony  with  the  exception 
which  takes  out  of  the  general  rule 
excluding  evidence  of  other  crimes, 
evidence  which  tends  to  aid  in  identi- 
fying the  accused  as  the  person  who 
committed  the  particular  crime  under 
investigation,  it  is  held  that  evidence 
of  the  possession  by  defendant  of 
property  other  than  that  involved  in 
the  particular  crime  with  which  he 
is  charged  may  be  admitted,  although 
it  tends  to  show  the  commission  of 
an  independent  crime,  when  the  cir- 
cumstances are  such  that  its  admis- 
sion will  tend  to  identify  defendant 
with  the  crime  charged.  Yarborough 
V.  State  (1868)  41  Ala.  405;  Reed  v. 
State  (1891)  54  Ark.  621,  16  S.  W.  819; 
State  V.  Harris  (1912)  153  Iowa,  592, 
133  N.  W.  1078;  State  v.  Williams 
(1916)  —  Mo.  — ,  183  S.  W.  308. 

Thus,  in  Yarborough  v.  State  (1868) 
41  Ala.  405,  a  prosecution  for  the  lar- 
ceny of  a  horse  and  buggy,  it  was  held 
proper  to  admit  evidence  that  a  mule 
which  had  been  stolen  from  other  par- 
ties on  the  same  night  was  found  in 
the    possession   of    defendant,    along 


with  the  property  charged  in  the  in- 
dictment, for  the  purpose  of  showing 
the  identity  of  defendant,  the  court 
saying:  "The  evidence  objected  to  by 
the  prisoner  was  clearly  admissible 
for  the  purpose  we  have  stated;  and 
we  cannot  place  the  court  in  error  by 
making  the  intendment  that  it  was 
admitted  for  any  other  than  the  legal 
purpose." 

And  in  a  prosecution  for  the  larceny 
of  a  saddle  it  was  held  proper,  for  the 
purpose  of  identifying  defendant  as 
the  party  who  stole  the  saddle,  to  ad- 
mit evidence  tending  to  show  that 
other  articles  found  attached  to  the 
saddle  were  stolen  at  another  time, 
the  court  saying:  "If  these  articles 
had  been  received  by  appellant  law- 
fully, and  found,  as  they  were  after- 
wards found,  attached  to  the  saddle  in 
the  possession  of  the  appellant,  these 
facts  would  have  been  circumstances 
tending  to  show  that  appellant  was 
the  person  who  took  the  saddle.  If 
the  evidence  was  competent  for  this 
purpose,  it  would  not  have  been  in- 
competent because  it  might  have 
tended  to  show  that  appellant  stole  the 
saddle,  pockets,  stirrups,  and  girth." 
Reed  v.  State  (1891)  54  Ark.  621,  16 
S.  W.  819. 

In  State  v.  Williams  (1916)  —  Mo. 
— ,  183  S.  W.  308,  a  prosecution  for 
robbery,  it  was  held  that  testimony 
of  a  witness  that  the  clothing  worn  by 
defendant  when  arrested  belonged  to 
him,  and  had  been  stolen  from  him  the 
nigjit  of  the  robbery,  was  admissible 
because,  when  considered  with  other 
facts  and  circumstances  in  the  case, 
it  constituted  evidence  to  show  the 
presence  of  the  defendant  at  or  near 
the  scene  of  the  robbery  a  short  time 
before  its  commission,  and  thus  tended 
to  establish  the  identity  of  the  robber. 

And  in  State  v.  Harris  (1912)  153 
Iowa,  592,  133  N.  W.  1078,  a  prosecu- 
tion for  burglary,  where  an  article 
stolen  during  such  burglary  was 
found  under  defendant's  control,  with 
other  articles  taken  during  burglaries 
both  prior  and  subsequent  to  the  one 
charged,  it  was  held  proper  to  admit 
testimony  of  one  of  the  other  par- 
ties who  had  been  burglarized  that 
defendant  was  the  party  who  commit- 


tea  mat  Durgiary,  sucn  evtaence  oeing 
admissible  for  the  purpose  of  indenti- 
fying  accused  as  the  person  who  com- 
mitted the  burglary  charged  in  the  in- 
dictment. It  will  be  noted,  however, 
that  the  objection  here  was  to  the 
admission  of  the  direct  evidence  of  the 
other  burglary,  rather  than  to  the  pos- 
session of  the  property  stolen  at  that 
timfe. 

And  in  State  v.  Norria  (1902)  27 
Waah.  453,  67  Pac.  983,  14  Am.  Crim. 
Rep.  197,  a  prosecution  for  burglary, 
where  the  state  relied  upon  circum- 
stantial evidence,  and  property  taken 
from  the  place  alleged  to  have  been 
burglarized  was  found  in  the  railroad 
car  where  defendants  were  found 
when  arrested,  and  two  of  the  defend- 
ants had  already  entered  a  plea  of 
guilty,  and  the  state  sought  to  show 
that  all  the  defendants  had  partici- 
pated in  the  burglary,  and  therefore 
sought  to  trace  the  whereabouts  of  the 
men  from  the  time  of  the  burglary 
until  the  time  of  their  arrest,  it  was 
competent  for  the  state  to  show  that 
the  men  were  in  the  immediate  vicin- 
ity of  the  crime  charged,  as  bearing 
upon  the  possibility  that  they  could 
have  engaged  in  it;  and  therefore  it 
was  proper  to  admit  evidence  of  other 
parties,  whose  house  had  been  bur- 
glarized on  the  same  night,  that  sev- 
eral men  participated  in  the  other 
burglary,  and  that  property  taken  at 
that  time  was  found  in  the  car  with 
the  property  taken  at  the  burglary 
charged  in  the  indictment. 

Mil.  Wherie  the  other  property  is  /owitd 
In  riosc  connection  ■u'ith  tlie  properly 
involved  in  the  crime  charged. 
Evidence  of  the  possession  of  other 
property  by  defendant  may  be  admis- 
sible because  it  is  found  in  such  close 
.connection  with  the  property  involved 
in  the  crime  charged  that  evidence 
regarding  it  is  inseparable  from  evi- 
dence of  possession  of  the  property 
charged  in  the  indictment;  or  because 
the  fact  appears  incidentally  and  nat- 
urally in  showing  the  whole  transac- 
tion concerning  the  property  involved 
in  the  prosecution.  Ray  v.  State 
(1899)  126  Ala.  9,  28  So.  634;  People 
v.  Nicolosi  (1893)  4  Cal.  Unrep.  341, 
84  Pac.  824;  State  v.  Schaffer  (1886) 


YU  lowa,  ail,  ttu  IN.  w.  ba»;  btate  v. 
Eobinson  (1892)  35  S.  C.  340,  14  S.  K 
766;  Hamilton  v.  State  (1893)  —  Tex. 
Crim.  Rep.  — ,  24  S.  W.  32;  Willing- 
ham  V.  State  (1894)  —  Tex.  Crim.  Rep. 
— .  26  S.  W.  834;  Thornton  v.  State 
(1916)  80  Tex.  Crim.  Rep.  64,  188  S. 
W.  749. 

Thus,  in  Ray  v.  State  (1899)  126 
Ala.  9,  28  So.  634,  a  trial  for  bur- 
glary in  which  a  witness  was  produced 
by  the  state  who  had  purchased  the 
harness  from  defendant,  which  was 
alleged  to  have  been  taken  at  the  time 
Of  the  burglary,  it  was  held  that  the 
witness  was  properly  allowed  to  testi- 
fy that  defendant  had  two  sets  of  har- 
ness, both  of  which  he  took  out  of  a 
closet  in  a  back  room  of  his  house 
and  offered  to  sell  either  of  them,  the 
witness  buying  the  one  involved  in  the 
prosecution;  as  the  conduct  of  defend- 
ant in  dealing  with  the  other  harness 
was  so  inseparably  connected  with  and 
interwoven  into  the  transaction  in- 
volving the  negotiation,  sale,  and  de- 
livery of  the  said  purchase  that  a  ref- 
erence to  it  and  the  set  sold  could 
hardly  be  avoided,— in  fact,  could  not 
be  avoided  unless  the  witness  only 
testified  to  a  part  of  the  transaction, 
and  not  to  the  whole  of  it. 

In  People  v.  Nicolosi  (1893)  4  CaL 
Unrep.  341,  34  Pac.  S24,  a  prosecution 
for  the  larceny  of  a  trunk  which  was 
found  in  defendant's  possession,  it  was 
held  that  evidence  of  another  trunk 
found  with  the  one  said  to  have  been 
stolen  was  properly  admitted,  as 
against  an  objection  that  the  evidence 
was  irrelevant,  immaterial,  and  in- 
competent and  had  a  tendency  to  prove 
a  commission  of  another  crime,  there 
being  no  evidence  tending  to  prove 
that  the  other  trunk  had  been  stolen, 
it  being  merely  described  as  one  of 
the  things  discovered  in  close  proxim- 
ity to  the  stolen  trunk,  as  were  ar- 
ticles of  clothing  with  which  the 
trunks  were  covered. 

In  State  v.  Schaffer  (1886)  70  Iowa, 
371,  30  N.  W.  639,  a  prosecution  for 
larceny  of  a  set  of  harness,  it  was 
held  proper  to  admit  evidence  that 
some  wire  had  been  stolen  from  an- 
other person,  and  that  the  officers  were 
searching  defendant's  premises  tor  it 
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under  a  search  warrant  when  they  dis- 
covered the  harness  and  the  wire  hid- 
den together,  where  the  state,  in  mak- 
ing out  a  case,  made  no  attempt  to 
prove  that  the  wire  found  in  the 
building  was  the  identical  wire  which 
had  been  stolen,  but  the  evidence  was 
offered  as  merely  explanatory  of  the 
action  of  the  officers  in  going  upon 
the  premises  and  making  the  search 
which  resulted  in  finding  the  harness, 
such  facts  being  incidental  merely  to 
the  main  facts  which  the  state  was 
seeking  to  establish,  namely,  the  pos- 
session by  the  defendant  of  the  stolen 
property  described  in  the  indictment. 

In  State  v.  Robinson  (1892)  35  S.  C. 
340,  14  S.  E.  766,  a  prosecution  against 
several  defendants  for  burglary,  it 
was  proper  to  admit  as  evidence  goods 
proved  to  have  been  taken  during  an- 
other burglary,  where  such  goods  were 
found  secreted  in  the  same  box  with 
the  goods  taken  at  the  burglary  in 
question,  as  such  property  was  in- 
separably connected  with  the  transac- 
tion in  question. 

In  Hamilton  v.  State  (1893)  —  Tex. 
Grim.  Rep.  — ,  24  S.  W.  32,  a  prosecu- 
tion for  burglary,  where  it  appeared 
that  defendant  and  another  went  one 
night  on  a  general  stealing  expedition 
among  their  neighbors,  it  was  held 
proper  to  admit  testimony  that  prop- 
erty other  than  that  taken  during  the 
burglary  charged  was  found  in  his 
possession  and  in  the  possession  of  his 
partner  in  crime. 

In  Willingham  v.  State  (1894)  — 
Tex.  Crim.  Rep.  — ,  26  S.  W.  834,  a 
prosecution  for  the  theft  of  a  horse,  it 
was  held  proper  to  admit  testimony 
tending  to  show  that  appellant  was 
in  the  possession  of  about  twenty  oth- 
er stolen  horses,  where  the  court  prop- 
erly charged  the  law  applicable  to  the 
possession  of  the  other  stolen  horses 
and  limited  the  effect  of  the  evidence 
by  instructions. 

In  Thornton  v.  State  (1916)  80  Tex, 
Crim.  Rep.  64,  188  S.  W.  749,  a  pros- 
ecution for  burglary,  it  was  held  prop- 
er to  admit  evidence  that,  with  the 
property  taken  at  the  time  of  the  bur- 
glary as  charged,  other  property  was 
found  belonging  to  other  persons, 
which  had  been  stolen,  some  on  the 


same  night  and  some  on  the  night  be- 
fore the  burglary  charged. 

In  Watters  v.  State  (1906)  —  Tex. 
Crim.  Rep.  — ,  94  S.  W.  1038,  in  an- 
swer to  an  objection  against  the  ad- 
mission of  testimony  showing  the  pos- 
session by  defendant  of  other  hides 
than  those  of  the  cattle  charged  to 
have  been  stolen,  the  court  said: 
'This  is  a  case  depending  on  circum- 
stantial evidence,  and  it  was  a  circum- 
stance against  appellant  to  show  that 
other  hides  than  those  of  the  animals 
alleged  to  have  been  stolen  were 
found  buried  or  concealed  in  appel- 
lant's little  field  of  18  or  20  acres. 
The  more  hides  so  found  buried  and 
concealed,  the  more  cogent  would  the 
circumstances  be  against  him  in  that 
respect." 

In  State  v.  Prunty  (1918)  —  Mo.  — , 
208  S.  W.  91,  a  prosecution  for  bur- 
glary, it  was  held^  to  be  proper  to  show 
that  an  automobile  used  in  commit- 
ting the  burglary  had  been  stolen, 
such  evidence  being  competent  to 
prove  preparation  beforehand  by 
means  of  which  the  contemplated 
crime  was  committed  and  escape 
made,  though  such  evidence  tended  to 
prove  the  commission  of  another  in- 
dependent crime,  and,  further,  the 
possession  by  defendant  of  the  stolen 
automobile  together  with  the  posses- 
sion of  the  money  stolen  at  the  time 
of  the  burglary  charged,  and  the  car- 
rying it  away  in  the  automobile  so 
connected  the  two  crimes  and  so  re- 
lated them  that  proof  of  one  tended 
to  prove  the  commission  of  the  other 
by  the  same  parties. 

IV,  To  show  intent  or  aystetn. 

Evidence  of  the  possession  of  other 
property  than  that  involved  in  the 
prosecution  is  frequently  admitted  for 
the  purpose  of  showing  the  intent  of 
defendant  in  doing  the  particular  act 
charged  against  him  as  a  crime,  or  as 
tending  to  show  that  such  crime  was 
part  of  a  system  of  criminal  acts. 
Myers  v.  People  (1918)  —  Colo.  — , 
177  Pac.  145;  Martin  v.  State  (1912) 
10  Ga.  App.  795,  74  S.  E.  304;  People 
v.  Clement  (1918)  285  111.  614,  121  N. 
E.  213;  State  v.  Balch  (1896)  136  Mo. 
103,  37  S.  W.  808;   State  v.  Franke 
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(1900)  159  Mo.  535,  60  S.  W.  1053; 
Territory  v.  Caldwell  (1908)  14  N.  M. 
535,  98  Pac.  167;  Howard  v.  State 
(1913)  9  Okla.  Crim.  Rep.  337,  131 
Pac.  1100;  State  v.  Morris  (1908)  — 
Or.  ~,  175  Pac,  668 ;  Cannon  v.  State 
(1919)  —  TcK.  Crim.  Rep.  ~,  208  S. 
W.  339. 

In  Oxier  v.  United  States  (1896)  1 
Ind.  Terr.  85.  38  S.  W.  331,  the  court 
said:  "It  is  true  that  the  possession 
of  other  stolen  property  by  a  defend- 
ant is  competent  in  evidence  against 
him  upon  a  trial  for  larceny,  when  it 
connects  him  with  the  transaction  of 
which  he  stands  accused,  not  as  tend- 
ing to  prove  another  offense,  but  that 
one;  but  before  such  testimony  is  ad- 
missible it  must  be  shown  that  the 
property  in  his  poasesaion  was  stolen 
property." 

So  in  Myers  v.  People  (1918)  — 
Colo.  — ,  177  Pac.  145,  a  prosecution 
for  the  larceny  of  a  bicycle  frame,  it 
was  held  proper  to  admit  testimony 
that  other  bicycle  framea  were  found 
with  the  one  charged  to  have  been 
stolen,  which  were  identified  by  va- 
rious witnesaes  aa  frames  which  had 
been  stolen  in  the  aame  city  at  about 
the  same  time  aa  the  one  charged  in 
the  information,  notwithatanding  the 
fact  that  the  teatimony  tended  to  prove 
other  offenses,  it  being  admissible  for 
the  purpose  of  showing  system,  or  mo- 
tive, or  intent  to  commit  the  crime 
charged  in  the  indictment. 

In  Martin  v.  State  (1912)  10  Ga.  . 
App.  795,  74  S.  E.  304,  a  prosecution 
for  the  larceny  of  a  harness  in  which 
reliance  for  conviction  of  the  larceny 
was  placed  upon  the  fact  of  the  har- 
ness stolen  being  found  in  defendant's 
possession,  and  accused  claimed  to  be 
a  bona  fide  purchaser  thereof,  it  was 
held  proper  to  admit  evidence  that 
twenty-two  other  sets  of  harneaa, 
many  of  which  were  also  stolen  at 
about  the  same  time  as  those  involved 
in  the  indictment,  were  found  in  the 
poaseasion  of  defendant,  as  such  evi- 
dence not  only  illustrated  but  illu- 
minated the  transaction  at  issue. 

In  People  v.  Clement  (1918)  285  III. 
614,  121  N.  E.  213,  a  prosecution  for 
larceny  from  the  person,  it  was  prop- 
er to  admit  in  evidence  the  fact  that 


defendant,  upon  being  arrested,  at- 
tempted to  dispose  of  another  pocket- 
book  besides  the  one  said  to  have  been 
stolen,  as  it  was  a  fair  inference  that 
the  other  pocketboo^  had  also  been 
stolen,  and  that  defendant  was  en- 
gaged in  picking  pockets. 

In  State  v.  Balch  (1896)  136  Mo. 
103,  37  S.  W.  808,  a  prosecution  for 
robbery,  it  was  held  proper  to  admit 
evidence  that  when  arrested  defend- 
ant had  in  his  possession  property 
taken  at  the  time  of  another  robbery, 
this  circumstance  being  corroborative 
of  the  inference  of  guilty  poaaeaaion 
of  the  particular  property  which  he 
was  charged  with  taking  at  the  rob- 
bery for  which  he  was  under  indict- 
ment. 

In  State  v.  Castor  (1887)  93  Mo. 
242,  5  S,  W.  906,  the  court,  in  discus- 
sing the  evidence  against  the  defend- 
ant who  was  charged  with  larceny  of 
articles  which  were  found  in  his 
trunk,  aaid:  "Relative  to  other  ar- 
ticles found  in  the  possession  of  the 
defendant,  if  it  had  been  established 
that  they  had  been  stolen,  this  fact 
would  doubtless  have  greatly  helped 
the  case  of  the  state  .  .  .  but  no 
such  proof  was  offered."  And  see 
State  V.  Flynn  (1894)  124  Mo.  480,  27 
S.  W.  1105, 

In  State  v.  Franke  (1900)  159  Mo. 
535.  60  S.  W.  1053.  a  prosecution  for 
burglary  and  larceny,  it  was  held 
proper  to  admit  evidence  that  a  gun 
which  had  been  stolen  from  a  house 
not  far  from  that  of  defendant  was 
found  secreted  in  defendant's  house 
such  evidence  being  admissible  as 
showing  the  guilty  intent  of  defend- 
ant. 

In  Territory  v.  Caldwell  (1908)  14 
N.  M.  535,  98  Pac.  167,  a  prosecution 
for  the  larceny  of  a  calf,  it  was  held 
proper  to  admit  upon  the  question  of 
intent,  evidence  that  on  the  day  the 
calf  in  question  was  found,  and  the 
day  defendants  were  arrested,  and  the 
day  following,  the  officers  rounded  up 
near  the  home  of  defendanta  about  a 
dozen  other  calves,  branded  with  de- 
fendants' brand,  some  of  which  were 
recognized  as  belonging  to  other  peo- 
ple. 

In  Howard  v.  State  (1913)  &  Okla. 
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Crim.  Rep.  337,  131  Pac.  1100,  where 
defendant  was  charged  with  a  larceny 
in  which  he  was  associated  with 
another,  the  stolen  property  being 
found  in  the  possession  of  the  two,  it 
was  held  proper  also  to  prove  that  oth- 
er stolen  property  was  found  in  their 
possession,  as  such  evidence  strongly 
tended  to  show  that  a  partnership  in 
crime,  of  which  the  larceny  of  the 
property  in  question  was  a  part,  ex- 
isted between  the  two. 

In  State  v.  Morris  (1918)  —  Or.  — , 
175  Pac.  668,  a  prosecution  for  the  lar- 
ceny of  horses  in  which  the  evidence 
tended  to  show  that  defendant  re- 
branded  the  animals  in  such  a  man- 
ner as  to  alter  the  original  brand,  it 
was  proper  to  show  that  other  an- 
imals owned  by  other  parties  were  al- 
so found  in  his  possession  or  claimed 
by  him,  which  exhibited  evidence  of 
having  upon  them  worked-over  brands 
similar  to  that  used  upon  the  animal 
in  question,  such  evidence  tending  to 
show  the  commission  of  a  system  of 
crimes  by  unusual  methods,  as  a  sin- 
gle instance  of  rebranding  might  be 
attributed  to  a  mistake  as  to  the  own- 
ership, or  to  accident,  or  carelessness 
in  branding  in  the  first  instance. 

Likewise,  in  Cannon  v.  State  (1919) 
—Tex.  Crim.  Rep.  — ,  208  S.  W.  339. 
where  defendant  was  charged  with 
stealing  a  cow  upon  which  it  appeared 
that  the  brand  had  been  changed, 
where  the  defense  was  that  he  took 
the  cow  and  changed  the  brand  under 
the  belief  of  ownership,  evidence  of 
possession  by  him  of  another  animal 
with  the  brand  changed  was  held  by 
a  majority  of  the  court  to  be  admis- 
sible. 

Such  testimony  is  particularly  ap- 
propriate where  the  defendant  has 
testified  and  the  testimony  is  offered 
in  rebuttal.  Perry  v.  People  (1906) 
38  Colo.  23,  87  Pac.  796 ;  State  v.  Dit- 
ton  (1878)  48  Iowa,  677;  Davis  v. 
State  (1912)  7  Okla.  Crim.  Rep.  322, 
123  Pac.  660. 

Thus,  in  Perry  v.  People  (1906)  38 
Colo.  23,  87  Pac.  796,  where  it  ap- 
peared that  a  gun  was  found  in  the 
possession  of  defendant,  along  with 
articles  charged  in  the  indictment  to 
have  been  stolen,  and  defendant  tes- 


tified that  he  had  owned  the  gun  for 
four  years,  it  was  proper  to  permit  a 
witness  to  testify  that  his  store  was 
burglarized  a  few  weeks  previously 
and  the  gun  was  taken  from  the  store 
at  that  time,  such  testimony  being 
competent  and  relevant  in  rebuttal  al- 
though it  did  tend  to  prove  another 
larceny. 

In  State  v.  Ditton  (1878)  48  Iowa, 
677,  where  defendant  was  charged 
with  the  larceny  of  a  horse  and  bug- 
gy, and  claimed  that  he  had  found 
them  and  was  in  pursuit  of  the  thief 
when  arrested,  evidence  that  other  ar- 
ticles which  had  been  taken  the  same 
night  from  a  store  a  short  distance 
from  the  barn  from  which  the  horse 
and  buggy  had  been  taken  were  found 
in  the  buggy  when  it  was  discovered, 
and  that  a  box  of  cigars  taken  from 
the  same  store  was  found  in  the  sleeve 
of  a  coat,  which  defendant  admitted 
to  be  his,  and  which  he  had  left  at 
another  place,  as  such  testimony 
would  establish  the  untruthfulness  of 
a  statement  touching  the  pursuit  of 
the  thief,  and  connect  him  with  the 
larceny. 

And  in  a  prosecution  for  the  larceny 
of  certain  cattle  where  defendant's 
evidence  tended  to  explain  his  posses- 
sion of  the  cattle  by  purchase  from 
others  than  the  owner,  it  was  com- 
petent in  rebuttal  to  show  his  con- 
temporaneous possession  of  other 
stolen  cattle.  Davis  v.  State  (1912)  7 
Okla.  Crim.  Rep.  322,  123  Pac.   560. 

But  in  People  v.  Vertrees  (1866) 
169  Cal.  404,  146  Pac.  890,  a  prosecu- 
tion for  burglary  for  the  purpose  of 
stealing  papers  which  were  to  be  used 
before  a  grand  jury,  it  was  held  to  be 
error  to  show  that  defendant  had  in 
his  possession  a  forged  check,  the 
prosecution  claiming  that  the  tes- 
timony tended  to  exhibit  the  motive  of 
defendant  for  the  commission  of  the 
alleged  burglary,  as,  there  being  no 
showing  that  there  was  any  connec- 
tion between  the  check  and  the  crime 
for  which  defendant  was  on  trial,  and 
no  showing  that  the  check  was  given 
for  any  particular  purpose,  and  as  the 
alleged  existence  of  the  check  was  at- 
tributed to  a  time  long  after  the  dis- 
appearance of  the  papers  involved  in 
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the  burglary,  such  testimony  had  no 
relevancy  as  showing  motive  or  for 
any  other  purpose. 

And  where,  in  a  prosecution  for  the 
larceny  of  a  horse,  hearsay  evidence 
of  the  theft  of  a  saddle  at  about  the 
same  time  and  place  that  the  theft  of 
the  horse  occurred  was  admitted,  but 
excluded  upon  motion  of  defendant, 
and  thereafter  evidence  w.as  admitted 
identifying,  as  belonging  to  another 
party,  a  saddle  found  in  the  posses- 
sion of  defendant  at  the  same  time 
that  he  was  found  in  possession  of  the 
alleged  stolen  horse,  it  was  error  for 
the  court  to  instruct  the  jury  that 
such  evidence  should  not  be  consid- 
ered unless  it  tended  to  show  the 
identity  of  the  transaction  of  the  theft 
of  the  horse  or  explain  the  intent  of 
defendant,  as  such  evidence  was  li- 
able to  prejudice  defendant,  espe- 
cially when  the  attention  of  the  jury 
was  directed  to  it  by  the  charge  of 
the  court.  Neeley  v.  State  (1889)  27 
Tex.  App.  315, 11  S.  W.  376. 

In  Hunt  V.  State  (1901)  —  Tex. 
Crim.  Rep.  — ,  60  S.  W.  965,  a  prosecu- 
tion for  burglary,  it  was  held  error  to 
permit  a  witness  to  testify  that  he 
missed  some  property  which  he  found 
in  the  house  of  defendant's  mother 
ivhere  defendant  and  his  two  broth- 
ers lived,  as  such  evidence  tended  to 
show  the  theft  of  other  articles  of 
property  from  other  and  different 
sources,  and  at  no  specific  time,  and 
-was  not  admissible  for  the  purpose  of 
showing  intent  or  for  the  purpose  of 
showing  a  system  of  crimes,  or  as  a 
part  of  the  res  gestae,  the  court  say- 
ing: "The  fact  that  a  crime  was  com- 
mitted on  the  same  evening  that  the 
schoolhouse  was  burglarized  would 
not  of  itself  authorize  the  admission 
of  this  testimony.  There  must  be 
some  evidence  showing  it  illustrates 
the  intent  with  which  appellant  acted 
in  the  commission  of  the  offense  on 
trial.  A  party  may  commit  two  sep- 
arate and  distinct  offenses  the  same 
day,  both  of  which  would  be  thefts 
or  burglary,  yet  if  they  were  separate, 
distinct,  and  independent  crimes,  in 
no  way  connected  with  or  illustrative 
of  the  intent  of  appellant,  the  mere 
^act  of  their  being  contemporaneous 


would  not  of  itself  make  them  admis- 
sible. In  other  words,  if  appellant  in- 
troduced any  evidence  showing  a  lack 
of  criminal  intent  in  the  case  on  trial, 
then,  if  contemporaneous  thefts  were 
committed  that  would  demonstrate  the 
intent  with  which  appellant  acted  in 
the  case  on  trial,  then  the  contempo- 
raneous theft  would  be  admissible. 
But  clearly,  if  it  has  no  connection,  de- 
pendence upon,  or  does  not  illustrate 
the  offense  on  trial,  it  would  not  be 
admissible.''  i 

In  Johnson  v.  State  (1906)  50  Tex. 
Crim.  Rep.  116,  96  S.  W.  45,  a 
prosecution  for  burglary,  it  was  held 
error  to  permit  evidence  that  when 
defendant  was  arrested  he  had  in  his 
possession  other  articles  taken  at  oth- 
er times,  inasmuch  as  they  had  no 
bearing  on  the  case  then  being  tried, 
either  as  a  part  of  the  res  gestse  or 
to  show  intent  or  system. 

And  where  the  intent  with  which  a 
burglary  was  committed  was  not  dis- 
puted by  the  evidence,  it  was  held  er- 
ror to  admit  evidence  of  the  possession 
by  some  of  the  defendants  of  property 
taken  at  the  burglary  of  another 
house.  It  would  be  otherwise,  if  there 
had  been  any  evidence  in  the  case 
that  the  parties  entered  the  house  they 
were  charged  with  burglarizing  ac- 
cidentally or  inadvertently,  for  then 
the  fact  that  they  had,  contempora- 
neously with  the  entry  of  said 
house,  feloniously  burglarized  another 
house,  would  be  admissible  on  a  ques- 
tion of  intent.  Herndon  v.  State 
(1907)  50  Tex.  Crim.  Rep.  552,  99  S. 
W.  558. 

The  number  and  nature  of  the  ar- 
ticles found  in  the  possession  of  the 
defendant  in  the  reported  case  (Com. 
v.  Coyne,  ante,  1209)  were  such  that 
it  would  seem  that  the  inference  that 
they  were  the  fruits  of  other  bur- 
glaries would  be  as  natural  and  rea- 
sonable as  that  they  were  the  fruits 
of  the  burglaries  in  question,  and,  if 
so,  the  admission  of  the  evidence 
would  involve  some  danger  of  preju- 
dice to  the  defendant  which  would 
not  have  obtained  if  the  evidence  had 
merely  tended  to  show  the  defendant's 
financial  condition  or  the  possession 
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of  considerable  sums  of  money  by-  him 
after  the  offense  charged.  The  trial 
court,  however,  apparently  guarded 
as  far  as  possible  against  the  use  of 
the  evidence  as  a  basis  of  an  infer- 
ence of  the  commission  of  other 
crimes  by  the  defendant,  strengthen- 
ing the  probability  of  his  guilt  of  the 


offense  charged,  by  instructing  the 
jury  in  effect  that  they  were  not  to 
consider  the  evidence  in  that  connec- 
tion, but  only  as  the  basis  of  an  infer- 
ence that  the  articles  were  acquired 
by  the  fruits  of  the  property  taken  at 
the  time  of  the  offense  charged. 

R.  L«  S. 


DENVER  &  RIO  GRANDE  RAILROAD  COMPANY,  Respt., 

V. 

GRAND  COUNTY,  Appt. 

Utah  Supreme  Court  —  Decemher  21,  1917. 

(—  Utah,  — ,  170  Pac.  74.) 

Tax  —  mothers'  pensions  —  public  purpose. 

1.  The  court  cannot  declare  that  a  tax  levied  for  the  purpose  of  pen- 
sioning mothers,  that  they  may  surround  their  young  children  with  home 
influences,  is  not  for  a  public  purpose. 

[See  note  on  this  question  beginning  on  page  1233.] 


Constitutional  law  —  duty^  of  courts. 

2.  It  is  the  duty  of  courts,  in  deter- 
mining the  constitutionality  of  an  act, 
to  resolve  every  doubt  in  favor  of  its 
constitutionality. 

[See  6  R.  C.  L.  78.] 

Tax  —  amount  —  limitation. 

3.  A  legislature  which  has  limited 
a  county's  taxing  power  to  the  levy  of 
5  mills  on  the  dollar  of  valuation,  for 
general  county  purposes,  and  1  mill 
additional  for  poor  relief,  authorizes 


an  additional  levy  by  enacting  a  stat- 
ute permitting  a  tax  for  mothers'  pen- 
sions. 

Courts  —  power  over  legislative  dis- 
cretion. 

4.  The  wisdom  or  desirability  of 
providing  pensions  for  dependent 
mothers  is  peculiarly  within  the  power 
of  the  legislature,  with  which  the 
courts  are  not  at  liberty  to  interfere. 

[See  7  R.  C.  L.  1049.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Grand 
County  (Christensen,  J.)  in  f^vor  of  plaintiff  in  an  action  brought  to 
recover  an  amount  alleged  to  have  been  unlavsrfully  collected  by  defendant, 
under  an  act  knovsnri  as  the  Dependent  Mothers'  Act.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Knox  Patterson,  for  appellant:      pendent  Mothers'  Act  is  a  taking  of 


The  county  commissioners  under 
the  statute  had  authority  to  make  the 
levy,  which  was  for  a  public  purpose. 

People  ex  rel.  O'Meara  v.  Salt  Lake 
City,  23  Utah,  13,  64  Pac.  460 ;  Cooley, 
Taxn.  275;  Fisher  v.  People,  84  111. 
491 ;  United  States  v.  New  Orleans,  98 
U.  S.  381,  25  L.  ed.  225;  Peoria,  D.  & 
E.  R.  Co.  V.  People,  116  111.  401,  6  N. 
E.  497;  Ralls  County  Ct.  v.  United 
States,  105  U.  S.  733,  26  L.  ed.  1220. 

Messrs.  Van  Cott,  Allison  &  Riter, 
B.  R  Howell^  and  W.  Q.  Van  Cott,  for 
respondent : 

Levying  a  tax  pursuant  to  the  De- 


private  property  for  other  than  a  pub- 
lic purpose. 

Citizens'  Sav.  &  L.  Asso.  v.  Topeka, 
20  Wall.  655,  22  L.  ed.  455;  Missouri 
P.  R.  Co.  V.  Nebraska,  164  U.  S.  403, 
41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130; 
People  ex  rel.  Detroit  &  H.  R.  Co.  v. 
Salem,  20  Mich.  452,  4  Am.  Rep. 
400;  Lucas  County  v.  State  (Da vies  v. 
State)  75  Ohio  St.  114,  7  L.R.A.(N.S.) 
1196,  78  N.  E.  955;  Hooper  v.  Emery, 
14  Me.  375;  State  ex  rel:  Griffith  v. 
Osawkee  Twp.  14  Kan.  418,  19  Am. 
Rep.  99;  Patty  v.  Colgan,  97  Cal.  251, 
18  L.R.A.  774,  31  Pac.  1133;  Lowell 
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about  the  16th  day  of  November, 
1914,  respondent  paid  the  depend- 
ent  mothers'  tax  under  written  pro- 
test to  the  county  treasurer  of  Grand 
county,  together  with  $100.64  ac- 
crued interest  on  the  same,  and  $2.75 
costs  of  advertisement,  sale,  and 
redemption  certificate. 

Conclusions  of  law  were  made 
from  the  foregoing  agreed  facts 
that  Grand  county  was  without  au- 
thority to  levy  such  dependent 
mothers'  tax,  and  that  the  tax  was 
illegal  and  void ;  that  the  officers  of 
the  county,  charged  with  the  duty 
to  enter  tax  levies  and  collect  the 
same,  were  without  power  or  au- 
thority to  enter  such  levy  on  the  as- 
sessment rolls,  or  to  assess  respond- 
ent's property  with  such  tax,  or  to 
collect  taxes  from  respondent  based 
on  such  levy.  Judgment  was  en- 
tered in  favor  of  respondent  for  the 
amount  paid,  together  with  the  ac- 
cumulated interest  and  costs  of  the 
action.  From  that  judgment  Grand 
county  appeals  to  this  court. 

The  sections  of  the  statute  in 
question  (Laws  1913,  chap.  90)  so 
far  as  material  here,  are  as  follows : 

"Section  1.  It  shall  be  the  duty 
of  the  county  commissioners  of  each 
county  in  this  state,  and  they  are 
hereby  authorized  and  empowered 
to  provide  funds  in  an  amount  suffi- 
cient to  meet  the  purposes  of  this 
law,  but  not  exceeding  in  any  one 
year  the  sum  of  ten  thousand  dol- 
lars, such  funds  to  be  expended  for 
the  partial  support  of  mothers  who 
are  dependent  upon  their  own  ef- 
forts for  the  maintenance  of  their 
children. 

"Sec.  2.  The  allowance  to  each  of 
such  mothers  shall  not  exceed  ten 
dollars  a  month  when  she  has  but 
one  child  under  the  age  of  fifteen 
years,  and  if  she  has  more  than  one 
child  under  the  age  of  fifteen  years 
it  shall  not  exceed  the  sum  of  ten 
dollars  a  month  for  the  first  child 
and  five  dollars  a  month  for  each 
of  the  other  children  under  the  age 
of  fifteen  years. 

"Sec.  8.  Such  allowance  shall 
be  made  by  the  county  commission- 
ers, except  in  counties  having  a  pop- 


ulation of  one  hundred  and  twenty- 
five  thousand  or  more.    The  author- 
ity, power,  and  duty  of  determining 
upon  allowance  to  be  made  under 
the  provisions  of  this  act  shall  de- 
volve upon  and  be  exercised  by  the 
juvenile  judge  of  the  district  in  and 
for  such  counties.     Such  allowance 
shall  be  made  only  upon  the  follow- 
ing conditions:      (1)   The  child  or 
children  for  whose  benefit  the  al- 
lowance is  made  must  be  living:  wiQi 
the  mother  of  such  child  or  chil- 
dren.    (2)   The  allowance  shall  be 
made  only  when  in  the  absence  of 
such  allowance  a  mother  would  be 
required   to  work   regularly    away 
from  her  home  and  children,  and 
when  by  means  of  such  allowance 
she  will  be  able  to  remain  at  home 
with  her  children.    (3)  The  mother 
must,  in  the  judgment  [judgment] 
of  the  county  commissioners  or  ju- 
venile  court,   be   a   proper   person 
morally,    physically   and    mentally, 
for  the  bringing  up  of  her  children. 
(4)    Such  allowance   shall,    in  the 
judgment  [judgment]  of  the  county 
commissioners  or  juvenile  court,  be 
necessary  to  save  the  child  or  chil- 
dren from  neglect.    (5)   No  persons 
[person]  shall  receive  the  benefit  of 
this  act  who  shall  not  have  been  a 
resident  of  the  county  in  i^hich  such 
application  is  made  for  at  least  two 
years  next  before  the  making  of 
such  application  of  such  allo^wance. 

"Sec.  4.  Whenever  any  child  shall 
reach  the  age  of  fifteen  years,  any 
allowance  made  the  mother  of  such 
child  for  the  benefit  of  such  child 
shall  cease.  The  county  commis- 
sioners or  juvenile  court  may,  in 
their  discretion,  at  any  time  before 
such  child  reaches  the  age  of  fifteen 
years,  discontinue  or  modify  the  al- 
lowance to  any  mother  and  for  any 
child. 

"Sec.  5.  Should  the  fund  herein 
authorized  be  sufficient  to  permit  an 
allowance  to  only  a  part  of  the  per- 
sons coming  within  the  provisions 
of  this  law,  the  county  commission- 
ers of  juvenile  court  shall  select 
those  cases  in  most  urgent  need  id 
such  allowance.*' 

Respondent   contends   that   such 
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statute,  authorizing  the  assessment, 
levy,  and  collection  of  a  dependent 
mothers'  tax,  is  unconstitutional  and 
,void  for  the  reason  that  it  takes 
private  property  for  other  than  a 
public  purpose;  that  the  act  is  dis- 
criminatory and  favors  a  class,  and 
is,  therefore,  in  violation  of  article 
14,  §  1,  of  the  Federal  Constitution, 
and  of  article  1,  §  7,  of  the  Utah 
Constitution.  Respondent  also  con- 
tends that  the  tax  is  illegal  and  with- 
out authority,  as  being  in  excess  of 
the  taxing  limit  fixed  by  Comp. 
Laws  1907,  §  2593. 

We  shall  consider  these  conten- 
tions in  the  order  named. 

By  article  6,  §  1,  of  the  Constitu- 
tion, the  legislative  power  of  the 
state  is  vested  in  the  legislature 
thereof.  It  is  provided  by  article 
13,  §  3,  of  the  Constitution,  that  the 
legislature  shall  provide  by  law  a 
uniform  and  equal  rate  of  assess- 
ment, and  shall  prescribe  by  general 
law  such  regulations  as  shall  secure 
a  just  valuation  for  taxation  of  all 
property,  etc.  Section  5  of  the 
same  article  gives  to  counties,  cities, 
towns,  and  other  municipal  corpora- 
tions the  power  to  assess  and  collect 
taxes  for  all  purposes  of  such  corpo- 
rations, and  is  in  the  following  lan- 
guage: "The  legislature  shall  not 
impose  taxes  for  the  purpose  of  any 
county,  city,  town  or  other  munici- 
pal corporation,  but  may  by  law  vest 
in  the  corporate  authorities  thereof, 
respectively,  the  power  to  assess 
and  collect  taxes  for  all  purposes  of 
such  corporation." 

It  is  conceded  that  the  phrase, 
"for  all  purposes  of  such  corpora- 
tion," includes  every  object  or  pur- 
pose for  which  a  tax  may  be  legally 
levied.  In  other  words,  the  expres- 
sion is  synonymous  with  the  phrase 
generally  used  by  text-writers  and 
(courts, — "public  purposes."  We 
have,  then,  to  determine  in  this  case 
whether  the  object  for  which  the  tax 
in  question  was  levied,  as  set  out  in 
the  act,  can  be  upheld  as  for  a  "pub- 
lic purpose." 

The  determination  of  that  ques- 
tion is  not  without  difficulty.  The  au- 
thorities on  such  or  like  questions 


no  Pac.  74.) 

are  not  in  harmony.  What  may  or 
may  not  be  termed  a  "public  pur- 
pose" is  not  easily  defined  and  no 
definition  has  as  yet  been  framed 
that  will  fit  all  conditions  or  provi- 
sions of  legislation.  That  the  ob- 
jects of  the  act  now  under  consid- 
eration were  beneficent,  and,  in  the 
judgment  of  the  lawmakers,  to  the 
best  interests  of  the  state,  will  not 
be  questioned;  and  yet  the  deter- 
mination of  the  legality  or  consti- 
tutionality of  the  act  must  be  based 
upon  some  recognized  rule  of  con- 
struction that  would  authorize  the 
legislature  to  appropriate  the  public 
funds  for  the  purposes  mentioned  in 
the  act.  We  are  not  prepared  to 
hold  that  the  legislature  might  not 
provide  for  the  appropriation  of 
public  funds  for  the  purposes  stated. 
To  do  so  would  be  to  hold  that  the 
legislature  has  exceeded  its  author- 
ity, as  that  authority  is  limited  by 
the  common  acceptation  of  the 
meaning  of  the  phrase,  "public  pur- 
pose." It  will  be  conceded,  we  take 
it,  that  the  proper  rearing  and 
bringing  up  of  children,  their  educa- 
tion, their  moral  welfare,  can  all  be 
subserved  better  by  giving  to  such 
children  the  companionship,  control, 
and  management  of  their  mothers 
than  by  any  other  system  devised 
by  human  ingenuity.  The  object  of 
the  act  is  to  provide  means  where- 
by mothers  who  are  otherwise  un- 
able may  be  enabled  to  give  such 
attention  and  care  to  their  children 
of  tender  years  as  their  health,  edu- 
cation, and  comfort  require.  The 
act  further  provides  that  no  such 
money  shall  be  appropriated  or  giv- 
en unless  the  mother  is  a  fit  person, 
morally  and  physically,  to  be  in- 
trusted with  the  rearing  of  young 
children,  and  that  only  during  the 
years  when  the  children  are  unable 
to  determine  right  from  wrong,  or 
to  earn  a  livelihood.  The  act  having 
for  its  object  the  better  care  and 
training,  mental  and  physical,  of 
children  who  are  to  become  the  citi- 
zens of  the  state,  would  at  least, 
leave  the  constitutionality  of  such 
act  doubtful,  and  it  is  the  duty  of 
courts,  in  determining  the  constitu- 
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tionality  of  any  act,  to  regolve  every 

con.tit«tio«ai  doubt  in  favor  of 
law  -  duty  of     its  constitutionality. 

court..  ^^      ^j,^      ^^^      pj,^_ 

pared  to  hold  that  the  act,  in  effect, 
does  not  define  and  declare  a  policy 
of  the  state,  nor  that  it  is  not  with- 
in the  province  of  the  legislature  to 
so  define  and  declare  a  state  policy. 
Having  in  mind  the  public  welfare 
by  assisting  in  surrounding  children 
of  tender  years  with  home  associa- 
tions, with  the  care  and  nurture  of 
their  natural  protector,  the  mother, 
the  legislature,  by  this  act,  has  de- 
termined that  to  be  a  policy  of  the 

T«x~mother.*  s^ate.  Such  being 
peniiions  —  the  objcct  of  the  act 

public    purpose.      ^j^.^  ^^^^^  ^^^j^  ^^^ 

be  justified  in  declaring  the  act  in- 
valid, and  that  the  funds  so  used  are 
not  used  for  a  public  purpose. 

The  principle  or  rule  that  should 
guide  the  court  in  determining  the 
constitutionality  of  any  legislative 
act  is  lucidly  and  well  stated  by  the 
supreme  court  of  Missouri  in  Ex 
parte  Loving,  178  Mo.  at  page  203, 
77  S.  W.  at  page  509,  quoting  from 
other  decisions  of  that  court  in  the 
following  language :  "It  is  the  duty 
of  the  courts  to  uphold  a  legislative 
act  unless  it  plainly  and  clearly  vio- 
lates the  Constitution,  and,  if  its 
language  is  susceptible  of  a  meaning 
that  will  remove  the  objections  to 
its  validity,  such  interpretation 
should  be  adopted.  *A  legislative 
intent  to  violate  the  Constitution  is 
never  to  be  assumed,  if  the  language 
of  the  statute  can  be  satisfied  by  a 
contrary  construction.'  Endlich, 
Interpretation  of  Statutes,  §  178.  It 
is  our  duty  to  uphold  the  act  unless 
it  plainly  and  clearly  violates  the 
fundamental  law  of  the  state,  and, 
if  its  language  is  susceptible  of  a 
meaning  that  will  remove  the  objec- 
tions to  its  validity,  such  interpre- 
tation should  be  adopted." 

In  Booth  V.  Woodbury,  32  Conn. 
118,  it  is  said:  "In  the  first  place, 
if  it  be  conceded  that  it  is  not  com- 
petent for  the  legislative  power  to 
make  a  gift  of  the  common  property, 
or  of  a  sum  of  money  to  be  raised 
by  taxation,  where  no  possible  bene- 


fit, direct  or  indirect,  can  be  derived 
therefrom,  such  exercise  of  the  leg- 
islative power  must  be  of  an  extraor- 
dinary character  to  justify  the  in- 
terference of  the  judiciary;  and  this 
is  not  that  case.  Second,  if  there  be 
the  least  possibility  that  making  the 
gift  will  be  promotive  in  any  degree 
of  the  public  welfare,  it  becomes  a 
question  of  policy,  and  not  of  natur- 
al justice,  and  the  determination  of 
the  legislature  is  conclusive.  And 
such  is  this  case.  Such  gifts  to  un- 
fortunate classes  of  society,  as  the 
indigent  blind,  .  .  .  colleges  or 
schools,  or  grants  of  pensions, 
swords,  or  other  mementoes  for  past 
services,  involving  the  general  good 
indirectly  and  in  slight  degree,  are 
frequently  made  and  never  ques- 
tioned." 

In  Broadhead  v.  Milwaukee,  19 
Wis.  624,  88  Am.  Dec.  711,  the  su- 
preme court  of  that  state  said :  "To 
justify  the  court  in  arresting  the 
proceedings  and  declaring  the  tax 
void,  the  absence  of  all  possible  pub- 
lic interest  in  the  purposes  for 
which  the  funds  are  raised  must  be 
clear  and  palpable, — so  clear  and 
palpable  as  to  be  perceptible  by 
every  mind  at  the  first  blush." 

To  the  same  effect  is  the  decision 
of  this  court  in  the  recent  case  of 
Rio  Grande  Lumber  Co.  v.  Drake, 
_  Utah,  — ,  L.R.A.1918A,  1193, 167 
Pac.  241,  wherein  Mr.  Justice  Thur- 
man,  speaking  for  the  court,  says: 
"It  is  a  fundamental  rule  in  con- 
struing a  statute,  when  its  validity 
is  challenged  on  constitutional 
grounds,  that  the  courts  will  not 
consider  mere  questions  of  policy  or 
expediency.  These  are  matters  of 
legislation,  and  belong  to  the  legis- 
lative department  of  government. 
.  .  .  For  the  judiciary  to  dictate 
in  matters  of  policy  and  expediency, 
and  seek  to  nullify  acts  of  the  law- 
making body  because  it  conceives 
that  such  acts  are  impolitic  or  un- 
necessary, would  be  just  as  flagrant 
a  violation  of  the  Constitution  as 
would  be  an  act  of  the  legislature 
which  would  deprive  a  person  of 
life,  liberty,  or  property  without  due 
process  of  law." 


the  power  to  levy  taxes  for  the  pur- 
poses mentioned  in  this  act  is  re- 
moving practically  every  limitation 
upon  the  taxing  power  of  the  legis- 
lature. That  does  not  necessarily 
follow:  but  should  the  time  ever 
come  when  the  electors,  through  ig- 
norance or  want  of  sufficient  inter- 
est in  their  public  officers,  fail  to 
check  any  extravagance  or  waste  of 
the  public  funds  through  acts  of 
their  chosen  representatives  in  the 
legislature,  then  any  limitation  that 
the  court  might  attempt  to  throw 
around  the  right  of  the  taxing  pow- 
er would  prove  abortive  and  be 
easily  evaded.  The  chief  safeguard 
against  extravagance  or  marked  de- 
linquency of  any  system  must  be 
found  in  the  knowledge  and  recti- 
tude of  the  people,  and  in  the  hon- 
esty and  intelligence  of  their  repre- 
sentatives. 

We  must,  therefore,  while  admit- 
ting the  question  is  not  free  from 
doubt,  resolve  that  doubt  in  favor 
of  the  power  of  the  legislature  to 
authorize  the  expenditure  as  provid- 
ed in  the  act  in  question. 

What  has  been  said  above  answers 
the  second  objection  urged  by  re- 
spondent against  the  validity  of  the 
tax  in  question. 

The  further  contention  that  the 
tax  is  excessive,  as  being  in  excess 
of  the  maximum  allowed  by  Comp. 
Laws  1907,  §  2593,  cannot  be  sus- 
tained. That  section,  which  has 
been  in  force  in  this  state  practical- 
ly since  statehood,  reads :  "The 
board  of  county  commissioners  of 
each  county  must,  between  the  first 
Monday  in  July  and  the  second  Mon- 
day in  August  in  each  year,  fix  the 
rate  of  county  taxes,  and  designate 
the  number  of  mills  on  each  dollar 
of  valuation  of  property  for  each 
fund,  and  must  levy  taxes  upon  the 
taxable  property  of  the  county  not 
exceeding  five  mills  on  the  dollar 
for  general  county  purposes,  and 
may  levy  a  tax  not  exceeding  one 
mill  on  the  dollar  additional  for  the 
care,  maintenance,  and  relief  of  the 
indigent  sick  and  otherwise  depend- 
ent poor,  and  not  exceeding  four 


purposes. 

It  is  a  matter  of  common  knowl- 
edge, and  one  that  the  legislature 
must  have  known  and  had  in  mind 
when  it  enacted  the  law  complained 
of,  in  1913,  that  every  county  in  the 
state  needed  and  had  been  levying 
taxes  for  the  purposes  mentioned  in 
§  2593,  supra,  up  to  the  full  limit 
permitted  thereby.  Therefore,  it 
must  have  been  the  intention  of  the 
legislature,  when  it  enacted  the  law 
directing  the  county  commissioners 
of  each  county  to  provide  funds,  etc., 
that  such  commissioners  should  pro- 
vide such  funds  by 
the  only  legal  means  Z  uS*t'tioii. 
within  their  power, 
namely,  levying  an  additional  tax  on 
the  property  in  such  county.  If  any 
other  view  be  taken,  then  we  must 
assume  that  the  legislature  intended 
the  act  in  question  to  he  stillborn, 
and  of  no  effect.  That  we  may  not 
do.  The  wily  way,  therefore,  it  may 
be  given  effect  is  to  treat  it  as  the 
last  expression  of  the  legislature 
upon  the  subject  treated  in  §  2593, 
supra.  Instead  of  expressing  the 
limitation  in  mills,  or  in  fractions 
thereof,  the  amount  that  can  be 
raised  by  taxation  for  the  purposes 
mentioned  in  the  act  is  specifically 
limited.  "  There  is,  therefore,  a  lim- 
itation beyond  which  the  county 
commissioners  may  not  go,  precise- 
ly as  contemplated  in  §  2593,  supra. 

We  are  not  to  be  understood  as 
holding  that  any  act  of  the  legisla- 
ture, authorizing  the  expenditure  of 
public  funds  for  every  purpose, 
could  or  should  be  permitted  by  the 
courts.  We  are  simply  determining 
in  this  case  that  the  question  is  so 
close,  and  not  free  from  difficulty  of 
determination,  that  we  are  resolving 
that  doubt  in  favor  of  the  policy 
established  by  the  legislature,  and 
we  are  not  expressing  any  opinion 
as  to  the  wisdom  or  desirability  of 
such  policy.  That  co.,..  -  power 
is  peculiarly  within  •'*»■  >*■'■'•«»»• 
the  province  of  the  ■«"*"•"■ 
legislature,  and  any  error  of  law 
that  leads  to  extravagance,  or  fraud, 
or  imposition  upon  the  public  can 
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be  easily  corrected  by  the  people 
themselves  through  their  represent- 
atives. 

We  are  not  unmindful  that  many 
courts  of  the  highest  authority,  and 
whose  judgments  are  entitled  to 
great  weight  and  respect,  have  stat- 
ed rules  or  elucidated  principles 
which  might,  by  analogy,  seem  to 
hold  contrary  to  the  views  herein 
expressed ;  but  considering  the  pur- 
poses of  the  act,  and  the  safeguards 
thrown  around  the  appropriation 
of  the  funds,  we  do  not  feel  justified 
in  holding  it  beyond  the  power  of 
the  legislature. 

It  follows  from  the  foregoing  that 
the  case  should  be  reversed  and  re- 
manded to  the  District  Court,  with 
directions  to  make  conclusions  of 
law  in  accordance  with  this  opinion, 
and  enter  judgment  dismissing  the 
complaint.  Such  is  the  order.  Ap- 
pellant to  recover  costs. 

Frick,  Ch.  J.,  and  McCarty,  Corf- 
man,  and  Thurman,  JJ.,  concur. 


NOTE. 


The  decision  in  the  reported  case 
(Denver  &  R.  6.  R.  Go.  v.  Grand 
GoUNTY,  ante,  1224) ,'  is  of  especial  in- 
terest in  connection  with  the  annota- 
tion following  Re  Snydek,  post,  1283, 
in  that  it  points  out  in  apt  terms  the 
object  of  Mothers'  Pension  Acts,  and 
declares  that  such  an  act  outlines  the 
policy  of  the  state.  For  other  cases 
which  discuss  the  principles  upon 
which  such  acts  are  based,  see  I.  a, 
in  the  annotation  referred  to. 

Denver  &  R.  G.  R.  Go.  v.  Grand 
GoUNTY  is  also  of  interest  for  its  hold- 
ing that  a  provision  in  a  Mothers'  Pen- 
sion Act  for  the  levying  of  a  tax  is 
not  violative  of  a  general  Tax  Limit 
Act,  although  it  increases  the  total 
tax  to  an  amount  in  excess  of  the  limit 
fixed  thereby.  This  question  is  also 
treated  in  I.  e,  of  the  annotation  be- 
ginning post,  1233. 


RE  PETITION  OF  MRS.  ROSE  SNYDER,  Appt. 

Tfaehington  Supreme  Court  (Dept.  No,  1.)'^  September  26^  1910. 

0 

(93  Wash.  69,  160  Pac.  12.) 

Constitutional  law  —  validity  of  rngthers'  pensions  —  inequality. 

1.  Granting  pensions  to  widowed  mothers  and  those  whose  husbands  are 
confined  in  institutions,  or  unable  because  of  total  disability  to  support 
their  families,  and  withholding  them  from  mothers  who  have  been  aban- 
doned by  their  husbands,  does  not  unconstitutionally  grant  any  unequal 
privileges  and  immunities  or  deny  the  equal  protection  of  the  laws. 

[See  note  on  this  question  beginning  on  page  1233.] 


Pension  —  vested  right. 

2.  A  mother  has  no  vested  right  in  a 
pension  granted  her  by  the  state  which 


will    prevent   its    withdrawal    at   the 
pleasure  of  the  public  authorities. 
[See  21  R.  G.  L.  242,  243.] 


Appeal  by  petitioner  from  an  order  of  the  Superior  Court  for  King 
County  den3dng  her  a  mother's  pension.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  G.  Wright  Arnold  for  appellant. 

Messrs.  Alfred  H.  Lundin,  Frank  P. 
Helsell,  W.  F.  Meier,  and  Joseph  A. 
Barto,  amici  curiae: 

No  person  has  a  vested  legal  right 
to  a  pension,  which  is  merely  a  bounty 


which  the  government  may  give,  with- 
hold, distribute,  or  recall  at  its  direc- 
tion. 

United  States  v.  Teller,  107  U.  S. 
64,  27  L.  ed.  352,  2  Sup.  Gt.  Rep.  39; 
Gibbs  V.  Minneapolis  Fire  Dept.  Re- 


RE  SNYDER. 

(93  Wash.  59,  160  Pac.  It) 
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lief  Asso.  125  Minn.  174,  145  N.  W. 
1076,  Ann.  Cas.  1915C,  749. 

The  classification  afforded  by  the 
Act  of  1915  is  reasonable,  and  does  not 
offend  either  the  state  Constitution  or 
the  14th  Amendment  to  the  Federal 
Constitution. 

State  V.  Pitney,  79  Wash.  608,  140 
Pac.  918,  Ann.  Cas.  1916A,  209 ;  Thom- 
as V.  Spartanburg  R.  Gas  &  E.  Co.  100 
S.  C.  478,  85  S.  E.  50;  Lasher  v.  People, 
183  111.  226,  47  L.R.A.  802,  75  Am.  St. 
Rep.  103,  55  N.  E.  663,  15  Am.  Crim. 
Rep.  108;  State  v.  Barrett,  172  Ind. 
169,  87  N.  E.  7;  State  v.  Chicago,  M. 
&  St.  P.  R.  Co.  114  Minn.  122,  33  L.R.A. 
(N.S.)  494,  130  N.  W.  545,  Ann.  Cas. 
1912B,  1030;  Minegar  v.  Minneapolis 
Fire  Dept  Relief  Asso.  126  Minn.  332, 
148  N.  W.  279 ;  Hunter  v.  Colfax  Con- 
sol.  Coal  Co.  175  Iowa,  245,  L.R.A. 
1917D,  15,  154  N.  W.  1037,  157  N.  W. 
145,  Ann.  Cas.  1917E,  803,  11  N.  C.  C. 
A.  886;  6  R.  C.  L.  §  384,  p.  391;  Debrot 
V.  Marion  County,  164  Iowa,  208,  146 
N.  W.  467;  Gibbs  v.  Minneapolis  Fire 
Dept.  Relief  Asso.  supra. 

FuIIerton,  J.,  delivered  the  opinion 
of  the  court : 

The  Act  of  March  24, 1913  (Laws 
1913,  p.  644),  commonly  known  as 
the  Mothers'  Pension  Act,  provided 
for  an  allowance  out  of  the  county 
treasury  to  certain  destitute  moth- 
ers whose  husbands  were  dead,  or 
were  inmates  of  penal  institutions, 
or  who  had  been  abandoned  by  their 
husbands  and  such  abandonment 
had  continued  for  a  period  of  more 
than  one  year.  In  1915  (Laws  1915, 
p.  364)  the  act  was  repealed  and  a 
new  act  passed,  which  provided  for 
allowances  only  in  cases  where  the 
husband  is  dead,  or  confined  in  a 
penal  institution  or  insane  hospital, 
or  whose  husband  through  total  dis- 
ability is  unable  to  support  his  fam- 
ily, making  no  provision  for  a  case 
of  abandonment. 

While  the  Act  of  1913  was  in 
force  the  petitioner,  Rose  Snyder, 
made  application  to  the  proper  au- 
thorities of  King  county  for  an  al- 
lowance, basing  her  claim  upon  the 
fact  that  she  had  been  abandoned 
by  her  husband,  which  abandon- 
ment had  continued  for  more  than 
one  year.  Her  claim  was  allowed, 
and  she  was  paid  a  fixed  allowance 


until  the  repeal  of  the  statute  by  the 
going  into  effect  of  the  Act  of  1915. 
After  that  time  she  applied  by  pe- 
tition to  the  juvenile  court  for  a  re- 
newal of  the  allowance,  again  bas- 
ing her  claim  upon  the  ground  that 
she  had  been  abandoned  by  her  hus- 
band. The  petition  was  disallowed, 
and  a  judgment  rendered  dismissing 
the  application.  This  appeal  is  pros- 
ecuted therefrom. 

The  appellant  attacks  the  law  of 
1915  on  the  ground  of  constitution- 
ality. She  argues  that  it  contra- 
venes §  12  of  article  1  of  the  state 
Constitution,  which  provides  that 
no  law  shall  be  passed  granting  to 
any  citizen  or  class" of  citizens,  or 
corporations  other  than  municipal, 
privileges  and  immunities  which 
upon  the  same  terms  shall  not  equal- 
ly belong  to  all  citizens  or  corpora- 
tions, and  also  that  part  of  the  14tb 
Amendment  to  the  Constitution  of 
the  United  States  which  provides 
that  no  state  shall  make  or  enforca 
laws  which  shall  abridge  the  priv- 
ileges or  immunities  of  the  citizens 
of  the  United  States  or  deny  to  any 
person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  The 
specific  objection  is  that  the  law 
makes  an  arbitrary  selection  of  its 
beneficiaries,  since  it  includes  in- 
digent mothers  whose  husbands  are 
dead,  or  incarcerated  in  penal  or 
insane  institutions,  or  whose  hus- 
bands are  unable  because  of  total 
disability  to  support  their  families, 
but  excludes  mothers  whose  hus- 
bands have  abandoned  them. 

In  support  of  the  objections  her 
attorney  presents  an  able  brief  on 
the  principles  to  be  applied  by  the 
courts  in  determining  whether  or 
not  an  act  of  the  legislature  falls 
under  the  constitutional  ban  of  class 
legislation.    But    while    we    agree 
with   his   presenta-  c<»nstitatioiiai 
tion  in  the  abstract  \!i^jr7J^lit}^ 
we  cannot  thmk  the  pen«ftons— 
principles  contended  *«*««*"*'^- 
for  have  application  here.    In  the 
first  place  the  Act  of  1913  did  not 
provide  pensions  for  ail  classes  of 
mdigent  mothers,  and  is,  in  conse* 
quence,  as  susceptible  to  the  consti- 
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tutional  objection  of  class  legislation 
as  is  the  Act  of  1915.  Any  rule  of 
law,  therefore,  which  would  de- 
stroy the  Act  of  1915  on  this  ground 
would  destroy  all  previous  legisla- 
tion on  the  subject,  thus  leaving  the 
applicant  utterly  without  remedy  in 
any  event. 

In  the  second  place,  the  state  may 
care  for  its  indigent  and  poor  in  any 
manner  it  pleases.  What  scheme 
will  be  adopted  is  wholly  within  the 
discretion  of  the  legislature.  That 
body  may  provide,  without  violat- 
ing any  provision  of  the  Constitu- 
tion, that  certain  classes  shall  be 
cared  for  by  regular  allowances 
from  the  coujity  treasury,  while 
others  may  receive  intermittent  al- 
lowances, or  be  cared  for  at  alms- 
houses or  poor  farms  maintained 
for  the  purpose.  No  individual  or 
class  of  individuals  can  acquire  a 
vested  right  to  be  cared  for  in  any 
particular  manner.  Indeed,  the 
state  is  under  no  legal  obligation  to 
care  for  its  poor  at  all.  While  it  un- 
doubtedly has  a  moral  obligation  to 
do  so,  there  is  no  such  obligation  as 
can  be  enforced  in  law.    Such  relief 

as  it  does  provide 
is  legally  in  the  na- 
ture of  a  largess  or 
bounty,  which  may  be  discontinued 
at  the  legislative  will. 

In  the  case  before  us  the  legis- 
lature probably  discontinued  pen- 
sions to  indigent  mothers  whose 
husbands  had  abandoned  them  be- 
cause it  concluded  that  to  grant 
such  pensions  was  not  in  accord 
with  sound  public  policy.  But  what- 
ever may  have  been  its  motive, 
there  is  no  question  as  to  its  right 
and  power  to  discontinue  such  pen- 
sions, and  no  former  beneficiary  can 
legally  complain. 

The  judgment  is  affirmed. 

Morris,  Ch.  J.,  and  Mount  and 
Ellis,  JJ.,  concur. 

Chadwick,  J.,  concurring: 
The  suggestion  that  the  act  of  the 
legislature  amending  the  Mothers' 
Pension  Bill  violates  article  1,  §  12, 
of  the  state  Constitution,  and  the 
14th  Amendment  to  the  Constitu- 


PenMion— 
vested  riflrl&t. 


tion  of  the  United  States,  will  not 
bear  discussion.  Those  sections  of 
our  Constitution  apply  only  to  rights 
sounding  in  contract,  or  which  be- 
come vested  rights  under  some  rule 
of  the  common  law  or  a  statute 
which  partakes  of  the  nature  of  a 
contract. 

" .  .  •  Vested  rights  never  grow 
out  of  gratuitous  favor.  Only  those 
who  can  ground  their  claims  in  some 
contract,  express  or  implied,  or  up- 
on some  right  guaranteed  by  the 
common  law,  are  heard  to  assert 
such  rights.  Neither  element  ex- 
ists in  this  case."  Whitaker  v.  Claus- 
en, 57  Wash.  268-271,  106  Pac.  745. 

"No  pensioner  has  a  vested  legal 
right  to  his  pension.  Pensions  are 
the  bounties  of  the  government, 
which  Congress  has  the  right  to 
give,  withhold,  distribute,  or  recall, 
at  its  discretion."  United  States  v. 
Teller,  107  U.  S.  64-68,  27  L.  ed. 
352-354,  2  Sup.  Ct.  Rep.  39. 

"The  right  of  recovery  being  de- 
pendent upon  the  statute,  it  is  with- 
in the  power  of  the  legislature  to 
limit  the  amount  of  the  recovery  to 
any  sum  it  sees  fit."  Longfellow  v. 
Seattle,  76  Wash.  509-^14,  136  Pac. 
855. 

And  we  may  add,  to  any  person  it 
sees  fit,  for,  as  said  in  Frisbie  v. 
United  States,  157  U.  S.  160-166, 
39  L.  ed.  657-659,  15  Sup.  Ct.  Rep. 
586 :  "Congress,  being  at  liberty  to 
give  or  witMiold  a  pension,  may  pre- 
scribe who  shall  receive  it,  and  de- 
termine all  the  circumstances  and 
conditions  under  which  any  appli- 
cation therefor  shall  be  prosecuted. 
No  man  has  a  legal  right  to  a  pen- 
sion. .  .  .  The  whole  control  of 
that  matter  is  within  the  domain  of 
congressional  power.  United  States 
V.  Hall,  98  U.  S.  343,  25  L.  ed.  180." 

The  supreme  court  of  Illinois  re- 
fused to  give  a  similar  statute  the 
character  of  a  remedial  statute  in 
the  absence  of  clear  and  apt  lan- 
guage, notwithstanding  the  conten- 
tion that  in  construing  an  act  that 
may  have  been  intended  to  be  retro- 
spective in  its  application,  the  courts 
will  resolve  the  doubt  in  favor  of 
the  individual,  resorting  to  contem- 


as  tnou^n  it  were  a  matter  oi  con- 
tract or  vested  right,  while,  in  fact, 
it  is  a  mere  matter  of  lare:es8  or 
bounty.  A  pension  is  a  bounty 
springing  from  the  graciousness 
and  appreciation  of  sovereignty. 
It  may  be  given  or  withheld  at  the 
pleasure  of  a  sovereign  power.  Be- 
cause one  is  placed  upon  a  pension 


and  the  pension  cease.  Eddy  v. 
Morgan,  216  111.  437-449,  75  N.  E. 
174. 

Affirmed  by  the  Sapreme  Court 
of  the  United  States,  December  9, 
1918,  in  (U.  S.  Adv.  Ops.  1918-19, 
p.  171)  248  U.  S.  539,  63  L.  ed.  — , 
39  Sup.  Ct.  Rep.  67. 


ANNOTATION. 

"Mothers' "  Pension  Acts. 


I.  Constitutionality; 

a.  In  general,  1233. 

b.  Sufficiency  of  title,  1233. 

c.  Clasfi  legislation,  1234. 

d.  Limitation  of  jorisdiction,  1234. 

e.  Tax  provisions,  1235. 

t.  Relation  to  Poor  Laws,  1235. 

J.  Con«tlttittonaUtti, 
a.  In  general. 

In  Case  County  v.  Nixon  (1917)  35 
N.  D.  601,  L.R.A.1917C,  897,  161  N.  W. 
204,  in  discussing  the  greneral  question 
of  proof  and  constitutionality  of 
Mothers'  Pension  Acts,  the  court  said 
that  such  laws  are  "founded  upon 
sound,  most  progressive,  and  scientif- 
ic principles  of  public  policy,"  that 
they  are  "in  the  deepest  interests  of 
the  public  good  and  welfare,"  and  the 
"protection  and  perpetuity  of  the 
state  itself,"  and  that  the  "public  pol- 
icy" of  such  laws  is  "the  protection 
of  the  public  health  and  the  elimina- 
tion of  an  environment  which  has  a 
tendency  to  weaken  the  moral  fiber  of 
those  of  tender  years." 

And  again  in  Denver  &  R.  G.  R.  Co. 
V.  Grand  County  (reported  herewith) 
ante,  1224,  it  was  held  that  the  Utah 
Dependent  Mothers'  Act  (Laws  1913, 
chap.  90),  since  it  had  for  its  object 
the  better  care  and  training,  mentally 
and  physically,  of  the  dependent  chil- 
dren of  indigent  mothers,  in  effect 
declared  the  policy  of  the  state  as  re- 
gards the  public  welfare  of  such  chil- 
dren. 

Of  course,  such  statutes  should  be 
confined  to  indigent  persons.     Thus, 
an  Old  Age  and  Mothers'  Pension  Act 
3  A.L.R,— 78. 


II.  Construction  and  application; 

a.  In  general,   1236. 

b.  Persons  entitled  to  benefits,  1236. 

c.  Period    and    amount    of    relief, 

1237. 

which  provides  for  the  payment  of 
pensions  to  certain  mothers  of  depend- 
ent children,  regardless  of  their  finan- 
cial condition,  has  been  held  invalid 
on  the  ground  that  it  violates  the  the-  ■ 
ory  upon  which  pension  systems  of 
the  character  under  consideration 
must  be  sustained,  namely,  that  the 
state  owes  a  duty  to  take  care  of  its 
unfortunates  who  are  unable  to  care 
for  themselves,  and  that  the  taxpay- 
ers are  not  required  to  help  pay  pen- 
sions to  those  fully  capable  of  main- 
taining themselves,  but  who  happen 
to  be  mothers  with  dependent  chil- 
dren. State  V.  Buckstegge  (1916)  18 
Ariz.  277, 168  Pac.  837. 

h.  Sufficiency  of  title. 
An  act  entitled,  "An  Act  Providing 
for  an  Old  Age  and  Mothers'  Pension 
and  Making  Appropriation  Therefor," 
and  which  provided  for  the  establish- 
ment, both  of  an  old  age  and  mothers' 
pension  and  for  the  abolishment  of 
the  system  of  almshouses  and  poor 
farms,  has  been  held  to  violate  a  con- 
stitutional provision  requiring  that 
the  subject  of  an  act  shall  be  ex- 
pressed in  its  title,  it  being  maintained 
that  the  title  was  not  as  broad  as  the 
legislation  in  that  it  did  not  disclose 
the  important  subject  of  abolishment 
of  the  system  of  earing  for  the  poor 
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and  substitution  therefor  of  a  system 
which  would  include,  because  of  its 
limitation  as  to  persons  included  in  its 
benefits,  only  a  small  part  of  the  per- 
sons dependent  upon  the  counties  for 
assistance.  State  v.  Buckstegge 
(1916)  18  Ariz.  277,  158  Pac.  837. 

In  Re  Rumsey  (1918)  —  Neb.  — , 
167  N.  W.  66,  however,  the  objections 
that  the  provisions  of  the  Constitution 
that  no  bill  shall  contain  more  than 
one  subject  and  that  the  same  shall 
be  entirely  expressed  in  its  title  were 
violated,  because  the  title  provided  for 
pensions  for  ''mothers  and  guard- 
ians," whereas,  it  was  contended,  the 
body  of  the  act  provided  a  pension  for 
the  parent  of  any  child  or  children; 
because  the  title  provided  a  pension 
for  dependent  and  neglected  children, 
whereas  the  act  itself  provided  a 
pension  for  dependent  or  neglected 
children ;  and  because  the  act  provid- 
ed a  pension  for  those  who  are  liable 
to  become  dependent  or  neglected,  and 
not  tiiose  who  are  already  dependent 
or  neglected, — were  held  not  to  be  well 
taken.  The  court  said  that  the  provi- 
sions of  the  act  referred  to  in  these 
objections  are  found  in  the  first  sec- 
tion, which  only  regulates  the  sub- 
stance of  the  petition  that  must  be 
filed  in  order  to  obtain  the  action  of 
the  court;  and  that  it  is  the  second 
section  that  provides  for  the  relief, 
and  the  provision  there  is  that  if  the 
court  finds  "that  the  petitioner  is  poor 
and  unable  to  properly  care  for  such 
child  or  children,  but  otherwise  is  a 
proper  guardian,  and  that  it  is  for  the 
welfare  of  the  child  or  children  to  re- 
main at  home  under  the  guardianship 
of  their  mother  or  guardian,  the  court 
may  make  an  order  finding  such  facts 
and  fixing  the  amount  of  money  neces- 
sary to  enable  the  petitioner  to  proper- 
ly care  for  such  child  or  children.*' 
The  court  further  observed  that  as  the 
application  was  made  by  the  mother 
it  was  unnecessary  to  determine  under 
what  circumstances  the  father  of  the 
children  might  be  entitled  to  a  pen- 
sion; and  that  if  he  is  ''the  proper 
guardian"  he  comes  within  the  provi- 
sions of  §  2. 


o.  Class  legisUUion. 

In  Re  Snyder  (reported  herewith) 
ante,  1230,  it  was  held  that  Washing- 
ton Laws  1915,  p.  364,  which  amend* 
ed  Laws  1913,  p.  644,  by  withholding 
pensions  from  abandoned  mothers, 
did  not  thereby  grant  any  aneqiud 
privileges  and  immunities  or  deny  the 
equal  protection  of  the  law,  the  eonrt 
maintaining  that  the  relief  granted 
under  such  laws  is  in  the  nature  of  a 
largess  or  bounty,  which  may  be  dis- 
continued at  the  pleasure  of  the  leg- 
islature. 

d.  lAmitation  of  jurisdiction. 

In  Cass  County  v.  Nixon  (1917)  35 
N.  D.  601,  L.R.A.1917C,  897,  161  N.  W. 
204,  it  was  contended  that  the  Nortk 
Carolina  Mothers'  Pension  Act,  which 
confers  jurisdiction  upon  the  county 
court,  is  unconstitutional  because  it 
attempts  to  confer  upon  that  court 
powers  not  granted  by  §  111  of  the 
Constitution,  which  declares  that  '^e 
county  court  shall  have  exclusive  orig- 
inal jurisdiction  in  probate  and  tes- 
tainentary  matters,  the  appointment 
of  administrators  and  guardians,  the 
settlement  of  the  accounts  of  execu- 
tors and  administrators  and  guard- 
ians, the  sale  of  lands  by  executors, 
administrators,  and  guardians,  and 
such  other  probate  jurisdictions  as 
may  be  conferred  by  law."  The  court 
however,  held  that  the  contention  was 
not  well  founded,  and  observed  in  this 
connection  that  the  persons  to  be  pro- 
tected and  benefited  by  the  act  are 
minors  of  tender  years,  whose  natural 
guardians  are  unable  to  furnish  them 
the  absolute  necessities  of  life;  and 
that  such  minors  and  their  estates  are 
proper  subjects  of  guardianship.  It 
was  also  held  that  the  act  does  not 
violate  the  constitutional  provision  re- 
lating to  the  separation  of  judicial 
and  administrative  functions,  since 
the  powers  so  conferred,  while  they 
partake  in  no  small  degree  of  the  na- 
ture of  administrative  duties,  are  in 
fact  judicial  in  their  nature.  The 
Chief  Justice,  in  a  concurring  opin- 
ion, said  that  in  his  opinion  the  word 
"probate,"  as  used  in  the  clause,  "snch 
other  probate  jurisdiction  as  may  be 
conferred  by  law,"  does  not  merely 
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apply  to  proof  of  wills,  but  is  much 
more  comprehensive  in  its  terms,  and 
is  intended  to  include  such  powers  as 
are  usually  exercised  by  probate  and 
county  courts.  Christianson,  J.,  who 
concurred  specially,  was  not  entirely 
satisfied  that  the  duties  imposed  upon 
the  county  court  by  the  act  fall  with- 
in the  "probate  jurisdiction"  con- 
ferred upon  those  courts  by  §  111 ;  and 
it  seemed  to  him  that  the  duties  im- 
posed are  neither  wholly  administra- 
tive nor  wholly  judicial,  but  rather 
that  they  are  of  such  a  nature  as  to 
permit  the  legislature  to  choose  such 
instrumentality  as  it  deems  best  to 
carry  out  its  will. 

e.  TaoB  provMotia. 

It  has  been  held  that  a  Mothers*  and 
Guardians'  Pension  Law  does  not  vi- 
olate a  constitutional  provision  which 
Ihnits  the  aggregate  amount  of  taxes 
.which  county  authorities  may  assess, 
"where  there  is  nothing  in  the  Pension 
Law  which  warrants  the  assumption 
that  the  allowance  of  pensions  there- 
under will  necessarily .  cause  the  tax 
assessors  to  exceed  the  constitutional 
limit.  Re  Rumsey  (1918)  —  Neb.  — , 
167  N.  W.  66. 

And  in  Denver  &  R.  G.  R.  Co.  v. 
Grand  County  (reported  herewith) 
ante,  1224,  it  was  held  that  the  Utah 
Dependent  Mothers'  Act  of  1913  was 
not  illegal  as  violative  of  a  statutory 
provision  fixing  a  tax  limit  on  coun- 
ties,' even  though  it  must  be  assumed 
that  the  legislature,  in  enacting  the 
same,  knew  that  the  levying  of  the  tax 
provided  therein  would  increase  the 
total  taxes  to  an  amount  in  excess  of 
the  limit  fixed  by  the  General  Tax 
Limit  Act. 

So,  it  has  been  held  that  the  levying 
of  taxes  for  pensions  for  indigent 
mothers  having  dependent  children  of 
tender  years  is  for  a  public  purpose, 
within  the  meaning  of  a  constitutional 
provision  prohibiting  the  taking  of 
private  property  for  other  th-n  a  pub- 
lic purpose.  Denver  &  R.  G.  R.  Co.  v. 
Grand  County. 

And  that  a  tax  for  a  mothers'  pen- 
sion fund  is  a  tax  for  ordinary  coun- 
ty purposes,  and,  while  not  subject  to 
reduction,  is  one  which  must  be  con* 


sidered  when  taxes  for  other  county 
purposes  are  being  scaled  to  come 
within  the  legal  limit,  or  certified  for 
extension  of  such  limit,  see  People  ex 
rel.  Stuckart  v.  Chicago,  L.  S.  &  E.  R. 
Co.  (1915)  270  111.  477,  110  N.  E.  720; 
People  ex  rel.  Stuckart  v.  New  Jersey 
Sandberg  Co.  (1918)  282  111.  245,  118 
N.  E.  469;  and  People  ex  rel.  Stuckart 
V.  Klee  (1918)  282  111.  440,  118  N.  E. 
754. 

/.  Belation  to  Poor  Law8. 

The  objection  that  the  Nebraska 
Mothers'  and  Guardians'  Pension  Law 
i5t  in  conflict  with  the  constitutional 
requirement  that  when  statutes  are 
amended  the  section  amended  shall  be 
repealed,  which  was  predicated  upon 
the  idea  that  the  act  is  an  amendment 
,of  the  Nebraska  Poor  Law,  was  an- 
swered by  the  court  in  Re  Rumsey 
(1918)  —  Neb.  — ,  167  N.  W.  66,  by 
the  statement  that  the  Poor  Laws 
neither  cover  nor  attempt  to  cover  the 
idea  of  assisting  a  worthy  and  com- 
petent mother  to  properly  care  for 
herself  and  children,  and  that  the  sub- 
ject of  the  act  is  entirely  distinct  from 
the  subjects  of  the  various  statutes 
for  supporting  the  poor. 

Nor  does  the  general  statutory  sys- 
tem of  Minnesota,  which  provides  for 
the  poor,  itself  either  curtail  the  leg- 
islature in  enacting,  or  prevent  the  en- 
forcement of,  a  law  providing  for  the 
granting  of  pensions  to  mothers. 
State  ex  rel.  Steams  County  v.  Klasen 
(1918)  123  Minn.  382,  49  L.R.A.(N.S.) 
597,  143  N.  W.  984. 

But  an  Old  Age  and  Mothers'  Pen- 
sion Act  which  abolishes  almshouses 
and  substitutes  a  pension  system,  if  it 
includes  state  institutions,  is  violative 
of  a  constitutional  provision  provid- 
ing for  the  establishment  and  support 
by  the  state  of  institutions  for  the 
benefit  of  the  insane,  etc.,  ''and  such 
other  public  institutions  as  the  public 
good  may  require."  State  v.  Buck- 
stegge  (1916)  18  Ariz.  277,  158  Pac. 
837. 

//.  Construction  and  application » 

a.  In  general. 

Where  a  Mothers'  Pension  Act  af- 
fords relief  to  dependent  children  of  a 
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mother  to  whom  the  act  is  applicable, 
it  has  been  held  that  there  is  no  er- 
ror or  impropriety  in  entertaining  a 
joint  application  for  relief  in  behalf 
of  such  children.  State  ex  rel.  Stearns 
County  V.  Klasen  (1913)  123  Minn. 
382,  49  L.R.A.(N.S.)  597,  143  N.  W. 
984. 

And  it  has  been  held  that  the  relief 
provided  by  the  Minnesota  Mothers' 
Pension  Law  of  1913  is  not  a  matter 
of  purely  local  municipal  concern,  but 
applies  to  all  counties,  towns,  and 
cities,  including  counties  wherein  the 
town  system  of  caring  for  the  poor 
prevails,  as  well  as  cities  which  main- 
tain their  own  pauper  systems.  Ibid. 

h.  JPersons  entitled  to  heneflts. 

A  child  dependent  upon  the  public 
for  support  is  a  dependent  child  with- 
in the  meaning  of  the  Minnesota  Moth-» 
ers'  Pension  Law  of  1913,  though  the 
sole  reason  for  such  dependency  is  the 
financial  inability  of  its  parents  to 
support  it,  and  though  there  is  nei- 
ther delinquency  upon  the  part  of  the 
child  nor  other  unfitness  upon  the  part 
of  the  parent.  State  ex  rel.  Stearns 
County  V.  Klasen  (1913)  123  Minn. 
382,  49  L.R.A.(N.S.)  597,  142  N.  W. 
984.  In  this  case  it  was  said  that  the 
state  as  parens  patrise  has  the  power 
to  assume  or  provide  for  the  custody 
and  control  of  a  child  upon  the  sole 
ground  of  the  financial  inability  of  the 
parent  to  support  it,  whenever  the 
breach  of  parental  trust  thus  involved 
constitutes  a  menace  to  the  funda- 
mental welfare  of  the  child,  and  conse- 
quently that  delinquency  or  unfitness 
upon  the  part  of  the  child  itself  is  not 
essential. 

But  where  a  Mothers'  Pension  Act 
provides  that  it  shall  not  apply  to  a 
child  having  property  of  its  own  suf- 
ficient for  its  support,  and  the  statutes 
provide  for  the  sale  of  a  minor's  real 
estate  when  necessary  for  his  or  her 
support,  and  real  estate  has  been  left 
to  children  subject  to  the  widow's 
dower  interest,  she  cdn  claim  no  pen- 
sion under  the  act  until  such  land  is 
disposed  of  according  to  law  and  the 
proceeds  exhausted  in  caring  for  such 
children.  Buster  v.  Marion  County 
(1917)  84  Or.  624,  165  Pac.  1168. 


And  a  mother  is  not  entitled  to  an 
allowance  for  the  support  of  herself 
and  children  under  an  act  entitling 
every  widow  who  has  children  under 
the  age  of  sixteen  years  to  such  an 
allowance  where  they  are  dependent 
wholly  upon  her  labor  for  support,  if 
her  application  shows  that  the  hus- 
band left  an  estate  consisting  partly 
of  lif6  insurance,  and  it  does  not  ap- 
pear that  either  of  the  children  were 
necessarily  dependent  upon  her  labor 
for  support.  Badura  v.  Multnomah 
County  (1918)  87  Or.  446,  170  Pac. 
938. 

A  divorced  woman,  the  mother  of 
dependent  children,  whose  father  is 
living,  has  been  held  not  to  be  a  "wid- 
ow" within  the  meaning  of  an  Iowa 
Pension  Act,  providing  that  if  the 
mother  of  dependent  children  is  a 
widow  and  unable  to  properly  care  for 
them,  certain  financial  allowances 
should  be  made  to  her,  especially 
where  the  statute  provides  that  cer- 
tain classes  of  women  whose  husbands 
are  living  shall  be  regarded  as  wid- 
ows, but  does  not  mention  divorced 
women.  Debrot  v.  Marion  County 
(1914)  164  Iowa,  208,  145  N.  W.  467. 

And  a  Mothers'  Pension  Act  which 
makes  provision  for  indigent  women 
having  children  under  sixteen  years  of 
age,  and  "whose  husbands  are  dead/' 
has  been  held  to  apply  only  to  women 
whose  husbands  are  "actually  dead, 
and  not  merely  presumably  so"  be- 
cause of  seven  years'  unexplained  ab- 
sence. Com.  ex  rel.  Mothers'  Assist- 
ance Fund  V.  Powell  (1917)  256  Pa. 
470,  L.R.A.1917E.  1150,  100  Atl.  964. 

But  under  Oregon  Laws  1913,  p.  75, 
§  1,  providing  for  a  mother's  pension 
for  the  support  of  herself  and  chil- 
dren, and  §  2,  providing  that  it  is  the 
intent  of  the  act  to  keep  the  children 
together  under  the  control  of  their 
mother,  who  shall  make  a  home  for 
them,  a  mother  does  not  forfeit  her 
right  to  a  pension  by  working  away 
from  the  family  residence  at  some 
hours  of  the  day,  where  such  labor 
is  necessary  to  contribute  to  their 
subsistence.  Finley  v.  Marion  County 
(1916)  81  Or.  294,  159  Pac.  557;  Wolfe 
V.  Marion  County  (1916)  81  Or.  297,. 
159  Pac.  558. 
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e.  Period  and  amount   of  relief. 

A  supervising  power  to  whom  au- 
thority is  granted  by  a  Mothers'  Pen- 
sion Act  can  grant  no  other  relief  than 
that  provided  for  in  the  act.  Finley 
V.  Marion  County  (1916)  81  Or.  294, 
159  Pac.  557;  Wolfe  v.  Marion  County 
(1916)  81  Or.  297,  159  Pac.  558. 

Under  the  Oregon  Mothers'  Pension 
Act  of  1913  an  applicant's  right  to 
pension  accrues  from  the  date  of  a 
proper  application.  Finley  v.  Marion 
County  and  Wolfe  v.  Marion  County 
(Or.)  supra. 

And  where  an  application  is  made 
under  one  act,  the  amount  of  recovery 
is  governed  thereby,  although  such  act 
is  subsequently  amended,  if  none  of 
the  provisions  of  the  first  act  regard- 
ing amount  of  recovery  are  repealed, 
and  notwithstanding  action  was  not 
taken  on  the  application  until  after 
such  amendatory  act  went  into  effect. 
Ibid. 


But  where  a  Mothers'  Pension  Act 
is  so  amended  as  to  disqualify  a  moth- 
er entitled  to  a  pension  under  the  orig- 
inal act,  the  pension  cannot  be  con- 
tinued after  the  amendatory  act  goes 
into  effect,  since  such  acts  confer  no 
vested  rights.  Ibid.;  Re  Snydeb  (re- 
ported herewith)  ante,  1230. 

Where  a  Mothers'  Pension  Act  pro- 
vides for  a  pension  in  a  certain 
amount  where  all  of  the  children  are 
"wholly*'  dependent  on  the  mother's 
labor  for  support,  and  that  if  they  are 
but  "partly"  dependent  upon  her  labor 
she  shall  receive  such  a  sum  as,  added 
to  her  other  income  other  than  that 
derived  from  her  labor,  shall  be  equal 
to  the  amount  specified  in  case  of  chil- 
dren dependent  "wholly"  upon  her  la- 
bor, a  declaration  of  partial  depend- 
ency with  deductions  from  the  full 
amount  is  proper,  it  appearing  that 
she  hsitf  a  home  and  a  small  area  of 
land  to  cultivate.  Re  Sharp  (1918) 
88  Or.  594,  171  Pac.  586.        G.  J.  C. 


P.  D.  MORRIS,  Admr.,  etc.,  of  C.  G.  Westerman,  Deceased,  et  al., 

V. 

ANITA  WESTERMAN  et  aL 


D.  V.  LEMON,  Trustee,  etc., 

V. 

FIRST  NATIONAL  BANK  OF  MARTINSVILLE  et  al. 


W.  P.  SIMMONS,  Surviving  Partner, 

v. 

P.  D.  MORRIS,  Admr.,  etc.,  of  C.  G.  Westerman,  Deceased,  et  al., 

and 
C.  8.  FARMER,  Admr.,  etc.,  of  Beulah  Westerman,  Deceased,  and  W.  S. 

Wiley,  Deceased,  Appt. 

TVeBt  Virginia  Supreme  Court  of  Appeals  ^^  May  S,  1917, 

m 

(79  W.  Va.  502,  92  S.  E.  567.) 

Executor  and  administrator  —  failure  to  account  —  unadministrated  asset. 

1.  If,  where  a  man  was  executor  of  an  estate  in  which  his  wife  was 
interested  as  a  donee  of  money,  the  wife  preceded  the  husband  in  death 
and  he  qualified  as  her  administrator,  and,  as  such,  failed  to  reimburse 
her  estate,  and  his  administration  was  terminated  by  his  death,  the 
amount  due  from  him  as  executor  of  the  first  estate  is  an  unadminis- 
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trated  asset  of  the  wife's  estate,  and  may  be  recovered  by  her  administrator 
de  bonis  non.    But,  as  to  the  estate  to  which  the  fund  originally  belonged, 
it  is  an  administered  asset,  and  cannot  be  recovered  by  •  the  adminis- 
trator de  bonis  non,  with  the  will  annexed^  of  the  first  estate. 
[See  note  on  this  question  beginning  on  page  1252.] 


Husband  and  wife  —  gift  by  wife  — 
inference. 

2.  A  gift  or  relinquishment  by  a 
married  woman  to  her  husband,  of  a 
general  or  residuary  money  legacy, 
given  to  her  from  an  estate  by  the 
will  of  a  deceased  person,  and  held 
by  her  husband  as  executor  of  the  will, 
cannot  be  inferred  from  her  mere  for- 
bearance to  demand  and  enforce  pay- 
ment thereof  from  her  husband  act- 
ing as  executor,  and  her  silence  and 
failure  so  to  do,  with  knowledge  of  his 
appropriation  to  his  own  use  of  the 
assets  of  the  estate,  including  her  leg- 
acy. 

[See  12  R.  C.  L.  928;  13  R.  C.  L. 
1387.] 

Executor  and  administrator  —  obliga- 
tion to  beneficiary —  husband  and 
wife. 

3.  The  duty  imposed  by  law  upon  a 
husband  acting  as  the  executor  of  an 
estate  in  which  the  wife  is  interested 
as  the  donee  of  money  vests  in  her  a 
right  of  even  higher  dignity  and  char- 
acter than  the  obligation  imposed  up- 
on him  by  his  mere  promise  or  agree- 
ment to  repay  money  borrowed  from 
her  separate  esta're;  and  he  cannot  re- 
lieve himself  of  the  sacred  and  solemn 
duty  so  imposed  by  his  own  miscon- 
duct, silently  submitted  to  by  the  wife. 

—  enforcement  of  tmst  —  rights  of 
creditors. 

4.  In  such  case,  the  wife  is  not  pre- 
cluded, in  the  interest  of  the  hus; 
band's  general  creditors,  from  asser- 
tion against  his  estate,  after  his  death, 
of  her  claim  for  an  accounting  and  set- 
tlement as  to  what  was  due  her  from 
the  estate  upon  which  he  adminis- 
tered, by  the  doctrine  of  estoppel. 

[See  10  R.  C.  L.  742.] 

—  preference  of  claim.  * 

5.  By  virtue  of  §  25  of  chap.  85  of 
the  Code,  such  a  debt  is  entitled  to 
preference  over  the  general  debts  of 
the  deceased  personal  representative, 
in  the  distribution  of  the  proceeds  of 
such  estate  of  his  as  is  not  required 
for  the  discharge  of  liens  acquired  in 
the  modes  prescribed  by  law,  and  of 
his  interest  in  any  partnership  prop- 
erty after  the  payment  of  the  social 
debts. 


—  delay  in  enforcing  claim  —  effect 

6.  The  inaction  or  forbearance  of 
the  wife  to  assert  her  right  against 
her  husband  acting  as  executor  of  the 
estate  in  which  she  is  so  interested, 
with  knowledge  of  his  conversion  of 
the  executorial  estate  to  his  own  use, 
does  not  deprive  her  estate  of  the 
benefit  of  the  preference  so  given. 

[See  11  R.  C.  L.  176.] 

Corporation  —  transfer    of    shares  — 
wife  to  husband  —  gift. 

7.  Shares  of  the  capital  stock  of  a 
bank,  belonging  to  an  estate  of  which 
the  husband  is  executor,  transferred 
on  the  books  of  the  bank  to  the  wife 
and  then  assigned  by  her  to  her  hus- 
band, and  transferred  to  him  on  the 
books  of  the  bank,  and  subsequently 
treated  as  his  own,  with  her  knowl- 
edge, are  deemed,  in  the  absence  of 
clear  proof  to  the  contrary,  to  have 
been  a  gift  from  her  to  him. 

[See  12  R.  C.  L.  942-943.] 

—  indebtedness  of  stockholder  —  re- 
fusal of  transfer  of  stock. 

8.  A  bank  organized  under  a  law 
which  impliedly  sanctions  loans  by  it 
on  shares  of  its  own  capital  stock  as 
collateral  security,  by  providing  that 
such  loans  shall  not  exceed  50  per  cent 
of  such  capital  stock,  can  make  and 
enforce  a  by-law  providing  that  no 
stockholder  will  be  permitted  to  sell, 
transfer,  or  assign  his  or  her  stock 
while  indebted  to  the  bank,  and  loans 
made  by  it  to  one  of  its  stockholders 
holding  certificates  of  stock  reciting 
such  by-law  are  valid  liens  on  the 
shares  held  by  him. 

[See  3  R.  C.  L.  391.] 

Bank  —  forbidding  loan  on  shares  — 
retroactive  effect. 

9.  A  statute  subsequently  passed, 
prohibiting  banks  from  making  loans 
on  shares  of  their  capital  stock  as  col- 
lateral security,  does  not  invalidate  a 
lien  on  shares,  so  previously  acquired. 

[See  3  R.  C.  L.  435.] 

Husband  and  wife  —  title  to  property 
—  possession  by  husband. 

10.  Under  statutes  rendering  prop- 
erty coming  to  a  married  woman  by 
will  immune  from  the  control  of  her 
husband,  she  acquires  a  good,  sound, 
and  substantial  title  which  is  not  af- 
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fected  by  the  fact  that  the  property 
is  reduced  to  possession  by  her  hus- 
band as  executor  of  the  will  under 
which  she  acquires  it. 

Evidence  —  presumption  of  gift. 

11.  If  a  married  woman  places  prop- 
erty which  is  in  her  hands. and  subject 
to  her  absolute  control  in  the  hands 
of  her  husband,  and  permits  him  to 
take  charge  of  and  use  it  as  his  own, 
a  presumption  of  gift  arises  in  favor 
of  creditors,  which  can  only  be  over- 
come by  proof  of  a  relation  of  debtor 
and  creditor  between  her  and  her  hus- 
band. 

[See  12  R.  C.  L.  928-929.] 


—  gift  to  husband. 

12.  If  the  relation  of  debtor  and 
creditor  is  established  between  hus- 
band and  wife,  her  acquiescence  in  his 
use  of  her  money  or  property  as  his 
own  cannot  be  regarded  as  a  transfer 
of  her  right  by  gift. 

—  separate  estate  —  disposal. 

13.  Statutory  separate  estates  may 
be  disposed  of  by  a  married  wopian  as 
readily  as  equitable  separate  estates. 

Estoppel  —  married  woman. 

14.  As  to  her  personal  property,  a 
married  woman  is  subject  to  the  opera- 
tion of  the  doctrine  of  estoppel  in  pais. 

[See  10  R.  C.  L.  742-743;  13  R.  C.  L. 
1165.] 


Appeal  by  defendant  Farmer,  administrator,  from  a  decree  of  the  Cir- 
cuit Court  for  Wetzel  County  in  favor  of  complainant  Morris,  in  a  suit, 
consolidated  with  others,  brought  to  subject  real  estate  of  complainant's 
decedent  to  the  pa3rment  of  his  debts,  and  to  settle  up  his  estate.  Reversed 
in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  A.  C.  Chapman  and  McCam-ing  the  whole  indebtedness  of  C.  G. 
ic  &  Clarke,  for  appellant:  Westerman  to  the  Wetzel  County  Bank 

The  claims  asserted  by  Farmer  in      as   a   lien  first  in   order  of  priority 


his  representative  capacity  are  debts 
"due  as  personal  representative." 

Craddock  v.  Turner,  6  Leigh,  116; 
Lomax,  Exrs.  &  Admrs.  886;  Black  v. 
Scott,  2  Brock.  327,  Fed.  Cas.  No. 
1,464;  Turnstall  v.  Pollard,  11  Leigh, 
35;  Shearman  v.  Christian,  6  Rand. 
(Va.)  49;  Bridgman  v.  Bridgman,  138 
Mass.  58;  Williams  v.  S.  M.  Smith  Ins. 
Agency,  75  W.  Va.  494,  84  S.  E.  237, 
Ann.  Cas.  1917A,  813. 

The  Wetzel  County  Bank  had  no 
legal  right  as  against  the  appellant 
to  pass  a  by-law.  **No  stockholder 
will  be  permitted  to  sell,  transfer,  or 
assign  his  or  her  stock  while  indebted 
to  this  bank," — and  it  was  error  for 
the  circuit  court  to  overrule  the  com- 
missioner's report  in  this  respect. 

Savage  v.  People's  Bldg.  Loan  & 
Sav.  Asso.  45  W.  Va.  275,  31  S.  E.  991 ; 
Brent  v.  Bank  of  Washington,  10  Pet. 
596,  9  L.  ed.  547;  Mechanics  Bank  v. 
Merchants  Bank,  45  Mo.  518,  100  Am. 
Dec.  388 ;  Bohmer  v.  City  Bank,  77  Va. 
446;  5  Cyc.  439. 

Messrs.  Hall  &  Hall>  for  appellee 
First  National  Bank : 

A  person  claiming  under  one  bound 
by  an  estoppel  is  himself  bound  by 
the  same  estoppel. 

Summerfield  v.  White,  54  W.  Va.  311, 
46  S.  E.  154. 

Mr.  Edwin  O.  Keifer,  for  appellee 
Wetzel  County  Bank: 

The  court  below  was  right  in  decree- 


against  the  twenty-one  shares  of  the 
capital  stock  of  said  bank  owned  by 
him. 

Savage  v.  People's  Bldg.  Loan  &  Sav, 
Asso.  45  W.  Va.  275,  31  S.  E.  991; 
Mechanics'  Bank  v.  Seton,  1  Pet.  299, 
7  L.  ed.  152;  Stafford  v.  Produce  Exch. 
Bkg.  Co.  61  Ohio  St.  160,  76  Am.  St. 
Rep.  371,  55  N.  E.  162;  Bank  of  Holly 
Springs  v.  Pinson,  58  Miss.  421,  38  Am. 
Rep.  334;  Jennings  v.  Bank  of  Cali- 
fornia, 79  Cal.  323,  5  L.R.A.  233,  12 
Am.  St.  Rep.  145,  21  Pac.  852;  Me- 
chanics Bank  v.  Merchants  Bank,  45 
Mo.  513,  100  Am.  Dec.  388;  1  Thomp. 
Corp.  §§  1031,  1032;  Brent  v.  Bank  of 
Washington,  10  Pet.  596,  9  L.  ed.  547; 
Victor  G.  Bloede  Co.  v.  Bloede,  57  Am. 
St.  Rep.  381,  and  note,  84  Md.  129,  33 
L.R.A.  107,  34  Atl.  1127;  Reese  v. 
Bank  of  Commerce,  14  Md.  271,  74  Am. 
Dec.  538;  Morgan  v.  Bank  of  North 
America,  8  Serg.  &  R.  73,  11  Am.  Dec. 
575. 

The  amount  allowed  the  bank  as  a 
first  lien  against  the  proceeds  derived 
from  the  sale  of  the  Ruttencutter 
leasehold  in  the  hands  of  M.  H.  Willis, 
special  receiver,  is  the  balance  due 
said  bank  on  the  last  renewal  of  the 
note  secured  by  deed  of  trust. 

McCandlish  v.  Keen,  13  Gratt.  615. 

The  specific  liens  acquired  by  the 
bank  are  prior  and  superior  to  the 
claim  asserted  by  appellant. 
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Alderson  v.  Henderson,  5  W.  Va. 
182;  Wood  v.  Wood,  50  W.  Va.  570,  40 
S.  E.  416;  Laidley  v.  Kline,  8  W.  Va. 
218. 

C.  G.  Westerman  and  W.  P.  Simmons 
are  liable  as  partners  to  their  credit- 
ors, whether  they  were  partners  as  be- 
tween themselves  or  not. 

Farmers'  Bank  v.  Smith,  26  W.  Va. 
542;  Conaway  v.  Stealey,  44  W.  Va. 
163,  28  S.  E.  793;  Kenneweg  v.  Schil- 
ansky,  45  W.  Va.  521,  31  S.  E.  949; 
Hart  V.  Hart,  31  W.  Va.  688,  8  S.  E. 
562;  McCoy  v.  Jack,  47  W.  Va.  201,  34 
S.  E.  991. 

The  estate  of  deceased  was  not  in- 
debted to  appellant. 

Coleman  v.  M'Murdo,  5  Rand.  (Va.) 
51;  Hinton  v.  Bland,  81  Va.  588. 

Mr.  M.  H.  Willis,  for  appellee  Mor- 
ris  * 

From  1903  to  her  death  in  1910,  Beu- 
lah  Westerman  consented  to  the  use 
of  her  money  by  her  husband  and  did 
not  require  him  to  render  any  account- 
ing to  her  for  the  same ;  hence  a  gift 
to  him. 

Crumrine  v.  Crumrine,  50  W.  Va. 
226,  88  Am.  St.  Rep.  859,  40  S.  E.  341 ; 
Steadman  v.  Wilbur,  7  R.  I.  481 ;  Kana- 
wha Valley  Bank  v.  Atkinson,  32  W. 
Va.  203,  25  Am.  St.  Rep.  806,  9  S.  E. 
175;  Thornton,  Gifts  &  Advancements, 
i^  55,  and  note. 

Messrs.  M.  R.  Morris  and  H.  H. 
Rose,  for  appellee  Supply  Company  et 
al.: 

If  a  sum  ef  money  or  property  held 
by  one  person  for  another  is,  with  the 
authority,  or  with  the  full  knowledge 
and  consent)  or  with  the  ratification, 
of  the  person  entitled  thereto,  used  or 
otherwise  disposed  of  by  the  person 
so  holding  the  same,  the  claim  of  the 
beneficiary  is  validly  discharged,  and 
his  personal  representative  is  barred 
from  recovering  the  same. 

Crumrine  v.  Crumrine,  50  W.  Va. 
226,  88  Am.  St.  Rep.  859,  40  S.  E.  341 ; 
Robertson  v.  Harmon,  47  W,  Va.  500, 
35  S.  E.  832;  Cox  v.  National  Coal  & 
Oil  Invest.  Co.  61  W.  Va.  291,  56  S.  E. 
494. 

A  valid  claim,  although  not  legally 
discharged,  may  be  unenforceable  as 
against  creditors  of  the  debtor,  by  rea- 
son of  the  acts,  or  the  failure  to  act, 
of  the  claimant,  which  amount  to  an 
estoppel. 

Roberts  v.  Tavenner,  48  W.  Va.  632, 
37  S.  E.  576;  McConnell  v.  Rowland,  48 
W.  Va.  276,  87  S.  B.  586 ;  Mann  v.  Peck, 
45  W.  Va.  18,  30  S.  E.  206;  16  Cyc. 
773-777. 


As  against  creditors  of  a  stockhold- 
er, a  corporation  cannot,  by  secret  by- 
laws, create  a  lien  in  its  favor  against 
the  stock  represented  by  a  certificate 
issued  by  it. 

Bank  of  Atchison  County  v.  Durfee. 
1 18  Mo.  431,  40  Am.  St.  Rep.  396,  24 
S.  W.  133. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court: 

The  principal  complaint  against 
the  decree  appealed  from  is  its  de- 
nial of  the  claim  of  title  to  the 
major  portion  of  the  subject-matter 
of  the  main  suit,  Morris,  Admr.  v. 
Westerman  et  al.,  set  up  by  Farmer, 
the  administrator  de  bonis  non  of 
Beulah  Westemfan,  the  deceased 
wife  of  plaintiff's  decedent,  on  the 
ground  that  it  was  a  residuary 
legacy  belonging  to  her,  in  the  hands 
of  said  decedent  at  the  time  of  his 
death,  as  the  executor  of  her  fath- 
er's will.  Farmer  asserted  tiiis 
claim  in  a  second  capacity  also,  viz., 
administrator  de  bonis  non,  with 
the  will  annexed,  of  W.  S.  Wiley,  de- 
ceased, the  father  of  the  deceased 
wife.  The  suit  was  brou£:ht  against 
the  heirs  and  creditors  of  Wester- 
man, to  subject  his  real  estate  to  the 
payment  of  his  debts,  the  personal 
property  being  insufficient  to  paj 
them,  and  to  settle  up  his  estate. 
Farmer,  administrator,  was  admit- 
ted on  his  petition,  as  a  defendant 
claiming  the  property  to  be  unad- 
ministrated  assets  of  the  Wile}^  es- 
tate and  of  the  estate  of  Wester- 
man's  deceased  wife.  For  hearing 
and  determination,  three  other  suits 
involving  property  and  relations  in 
which  Westerman  had  been  inter- 
ested were  consolidated  with  the 
suit  brought  by  Morris,  adminis- 
trator, the  evidence  taken  once  for 
all  of  them  and  one  iinal  decree  en- 
tered. Two  of  the  other  suits  were 
brought  to  settle  the  business  of  a 
partnership  between  Westerman 
and  W.  P.  Simmons,  and  the  third 
to  obtain  advice  and  instructions 
from  the  court  as  to  the  distribution 
of  a  trust  fund  in  which  Westerman 
had  held  an  interest. 

There  is  no  controversy  of  any 
consequence,  as  to  the  facts.  0^ 
January  22,  1903,  C.  G,  Westerman 
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qualified  as  the  executor  of  the  will 
of  W.  S.  Wiley,  without  bond,  agree- 
ably to  a  provision  of  the  will,  nam- 
ing him  as  the  executor.    Wiley  had 
left  a    considerable    estate,   all  of 
which,  except  some  specific  devises 
and  legacies,  went  to  his  daughter, 
Beulah  Wiley,   who   was  then  the 
wife  of  C.  G.  Westerman  or  soon 
afterward    became    his    wife.    He 
made  no  inventory   of   the   estate, 
caused  no  appraisement  to  be  made, 
never  made  any  settlement  thereof, 
and  never  delivered  or  set  over  to 
his  wife  the  property  and  bonds  now 
in  controversy.     He  resided  in  the 
home  of  Wiley,  at  the  time  of  the 
death  of  the  latter,  and  continued 
to  reside  there  until  the  time  of  his 
death.     Of  that  property,  he  made 
no  disposition.     He   caused   to   be 
transferred  to  his  wife  a  portion  of 
the  bank   stock  her   father  owned. 
She  died  intestate,  late  in  1909,  or 
early    in    1910,   and    her    husband 
qualified  as  her  administrator,  but 
he  did  not  charge  himself  with  any 
of  the  property  in  controversy,   as 
such.    Property  of  hers,   including 
the  bank  stock  transferred  to  her, 
was   appraised   at   $16,452.50^   the 
bank  stock  being  the  principal  item. 
He  died  intestate  February  8,  1912, 
leaving  five  children  ranging  in  age 
from  two  to  twelve  years,  and  prop- 
erty was  appraised,  as  belonging  to 
his  estate,  at  the.  sum  of  $49,085.94. 
At  the  time  of  the  death  of  Wiley, 
Westerman  had  no  property.    It  has 
been   shown,   on  a  reference  to  a 
commissioner,  that  he  received  from 
the  estate  of  Wiley,  at  various  times, 
in  addition   to  the   bank  stock   he 
transferred    to    Mrs.    Westerman, 
£iinounts     aggregating     $51,383.65, 
and  disbursed   for   repairs  on   the 
residence,  satisfaction  of  small  be- 
quests made  by  the  will,  debts  due 
from  the  estate,   funeral   expenses, 
taxes,  insurance,  and  medical  and 
hospital   bills   of  the   widow   sums 
amounting    to    $9,128.33,    leaving 
$42,255.32.    For  a  time  he  kept  two 
bank  accounts,  one  executorial  and 
the  other  individual,  but  in  making 
Ills  deposits  he  did  not  regard  the 
sources  from  which  the  money  had 
been     derived.     In    numerous    in- 


stances, he  divided  funds  of  the  es- 
tate between  the  two  accounts  and 
made  deposits  in  both,  and  drew 
checks  on  them  indiscriminately. 
He  engaged  extensively  in  oil  and 
gas  production,  trading  and  specu- 
lation and  other  business,  using  for 
such  purposes  the  estate  that  had 
come  into  his  hands,  as  executor  of 
Wiley's  will,  for  the  benefit  of  his 
wife  as  residuary  legatee.  He 
created  large  indebtedness  in  these 
enterprises,  occasioning  the  execu- 
tion to  banks  and  individuals  of 
many  notes,  some  of  which  the  wife 
indorsed.  She  must  have  known  he 
had  not  fully  accounted  to  her  for 
her  interest  in  the  estate,  and  that 
he  was  making  use  of  the  same  as  if 
it  were  his  own,  for  he  had  com- 
menced these  operations  without 
means  of  his  own. 

The  commissioner  to  whom  the 
cause  was  referred  reported  indebt- 
edness of  the  estate  of  C.  G.  Wester- 
man to  the  estate  of  Beulah  West- 
erman, in  the  sum  of  $28,433.40, 
two  thirds  of  the  amount  traced  into 
his  hands  and  undisbursed,  the  oth- 
er third  being  deducted  as  having 
vested  in  him  as  a  distributee  of  his 
wife's  estate.  Sustaining  numerous 
exceptions  to  this  finding,  filed  by 
creditors  and  Morris,  administrator, 
the  court  held  there  was  no  such 
liability,  and  decreed  that  the  prop- 
erty in  question  belongs  to  the  es- 
tate of  C.  G.  Westerman  and  is  liable 
for  his  debts.  Farmer,  administra- 
tor, also  excepted  to  the  allowance 
of  a  distributive  share  to  the  hus- 
band's estate,  on  the  ground  that 
the  wife  never  became  legally  pos- 
sessed of  the  property  in  her  life- 
time. Though  this  exception  be- 
came unimportant,  for  the  pur- 
poses of  the  decree,  in  consequence 
of  the  disposition  of  the  others,  the 
court  overruled  it. 

But  for  the  statute  making  the 
legacy  of  Mrs.  Westerman  her  sole 
and  separate  property  and  render- 
ing it  immune  from  the  control  of 
her  husband  and  liability  for  hi? 
debts.  Code,  chap.  66  (§§  3669- 
3683),  his  acts  and  conduct  respect- 
ing the  same,  after  it  came  into  his 
hands  as  executor,  might  have  been 
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sufficient  to  make  it  his  own,  by  re- 
duction thereof  into  possession,  on 
common-law    principles.     Linn    v 
Patton,   10  W.  Va.   187;  Clarke  v 
King,  34  W.  Va.  631,  12  S.  E.  775 
Harcum  v.  Hudnall,  14  Gratt.  369 
Yerby  v.    Lynch,    3    Gratt.    460 
Blakey  v.  Newby,.  6  Munf .  64 ;  Wal- 
lace  V.   Taliaferro,   2    Call     (Va.) 
447.     That    statute,    however,    has 
cut   up  this  old   common-law   doc- 
trine by  the  roots.    It  makes  all  real 
and  personal   property  of   any  fe- 
male, which  she  shall   own  at  the 
time  of  her  marriage,  and  all  prop- 
erty she  may,  after  marriage,  ac- 
quire by  inheritance,  gift,  grant,  de- 
vise, or  bequest,  from   any  person 
other  than  her   husband,   as   thor- 
oughly  immune    and   secure   from 
her  husband's  control  and  from  lia- 
bility for  his  debts  as  an  equitable 
separate    estate,   if   not    more   so. 
Under  it,  her  property  cannot  be- 
come the  property  of  her  husband, 
otherwise   than    by  her  voluntary 
sale,  barter,  or  gift  thereof  to  him. 
The  equitable  separate  estate  of  a 
married  woman,  the    creation  and 
possession   of  which  were  permis- 
sible, before  the  passage  of  this  stat- 
ute, was  a  thing  of  substance,  not  of 
mere  form.     As  to   it,   a   married 
woman  was  regarded  as  a  feme  sole, 
and  had  right  to  dispose  of  all  her 
separate   personal   estate,   and  the 
rents,  issues,  and  profits  of  her  real 
estate,  in  the  same  manner  as  if  she 
had  been   a  feme   sole,   unless  the 
power  of  alienation  was  restrained 
by  the  instrument  creating  such  es- 
tate.   Radford  v.  Carwile,  13  W.  Va. 
572.    One  of  the  effects  of  the  stat- 
ute was  enlargement  of  the  rights 
and  powers  of  married  women  so  as 
to  enable   them   to   take    separate 
legal  estates  in   real  and  personal 
property.     Ibid.;    Patton    v.    Mer- 
chant's Bank,  12  W.  Va.  587.    The 
policy  of  this  statute  passed  in  1868 
has  been  greatly  enlarged  and  ex- 
tended by  later  acts  conferring  upon 
the  married  woman,  among  other 
thingS)  right  to  maintain  in  her  own 
name    all    suits    and    proceedings 
necessary   for   the   protection   and 
vindication  of  her  property  rights. 
Her  powers  respecting  her  statutory 


separate  estate  are  therefore  much 
more  extensive  than  were  those  per- 
taining to  her  separate  equitable 
estate.  Hence  the  property  be- 
queathed   to     Mrs. 

Westerman   by  her  ^.7/J^tme**"* 
father  became  hers  to  property— 

by   a   good,   sound,  grXa*„"i?"  ""^ 

and   substantial   ti- 
tle.    Her  relation   to  the  executor 
did  not  limit  or  qualify  it  in  the 
slightest  degree. 

During  the  period  of  six  or  seven 
years  intervening  between  the  death 
of  W.  S.  Wiley  and  the  death  of  Mrs. 
Westerman,  the  latter  merely  ac- 
quiesced in  the  acts  and  conduct  of 
her  husband,  the  executor,  and  did 
no  positive  act  indicating  intention 
to  part  with  her  title  or  relinquish 
her  right.    If  she  was  cognizant  of 
his  use  of  the  property  belonging  to 
her  for  his  own  purposes  and  in  his 
own  business,  the  most  that  can  be 
claimed  is  that  she  remained  pas- 
sive, made  no  protest,  and  did  not 
endeavor  to  bring  him  to  a  settle- 
ment and  payment  of  what  was  due 
her.    There  is  no  evidence  of  any 
aflSrmative  act  of  gift.     Her  prop- 
erty was  in  her  husband's  hands  as 
executor.     It  came  to  him  in  due 
course  of  law,  not  by  any  act  of  hers. 
Though,    with   her  knowledge,   he 
used  it  in  a  manner  not  in  conform- 
ity with  law  and  in  violation  of  her 
legal  right,  there  is  no  evidence  that 
by  any  act  of  hers  the  status  or 
character  of  the  property  was  ever 
changed.    If  it  had  once  been  in  her 
hands    and   subject 
to  her  absolute  con-  Si^**t?;?rS"I«. 
trol,    and    she   had 
then  placed  it  in  the  hands  of  her 
husband  or  permitted  him  to  take 
charge  of  it  and  use  it  as  his  own, 
there  would  be  a  presumption  of  a 
gift  on  her   part,   in   favor   of  his 
creditors,  which  it  would  be  neces- 
sary for  her  to  overcome  with  proof 
of  the  relation  of  debtor  and  credi- 
tor between  herself   and   her  hus- 
band, in  order  to  prevail  over  them. 
Crumrine  v.  Crumrine,  50  W.  Va. 
226,  88  Am.  St.  Rep.  859,  40  S."  E. 
341;    Kanawha    Valley    Bank    v. 
Atkinson,  32  W.  Va.  203,   9  S.  E. 
175.    But,  inasmuch  as  her  prop- 
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lerty  and  funds  went  into  his  hands, 
in  his  capacity  as  executor,  and  did 
not  come  from  her  hands  at  all  or 
by  any  act  of  hers,  this  presump- 
tion cannot  consistently  be  indulged. 
She  never  delivered  or  relinquished 
her  property  to  him,  for  it  was 
never  in  her  possession.  It  came  to 
liim  in  the  character  of  executor, 
and  he,  instead  of  performing  his 
duty  as  such  and  delivering  it  over 
to  her,  converted  it  to  his  own  use. 
Of  course,  she  could  have  demanded 
an  accounting  from  him,  but  her 
failure  to  do  so  does  not  necessarily 
signify  intention  willingly  to  ac- 
quiesce in  such  use  or  to  relinquish 
her  right.  If  she  had  not  been  his 
wife,  such  acquiescence  would  not 
have  the  slightest  tendency  to  prove 
a  relinquishment  or  abandonment 
of  right.  The  delicate  relation  sub- 
sisting between  the  parties  may 
have  constituted  the  reason  for  an 
unwilling  acquiescence,  unaccom- 
panied by  even  the  slightest  inten- 
tion to  make  a  gift  of  the  property. 
If  she  had  had  the  property  in  her 
possession  or  the  title  in  her  name 
and  within  her  control  and  delivered 
or  conveyed  it  to  him,  or  permitted 
him  to  take  possession  of  it,  with- 
out any  understanding  or  agreement 
for  return  thereof,  there  would  have 
been  a  presumption  of  a  gift.  Mc- 
Ginnis  v.  Curry,  13  W.  Va.  29,  64, 
65.  But  if,  under  such  circum- 
stances, he  had  contemporaneously 
given  her  his  note  or  other  obliga- 
tion for  the  money  or  the  value  of 
the  property,  or  even  verbally  prom- 
ised to  pay  or  return  it,  no  such  pre- 
sumption would  have  arisen.  The 
transaction  would  have  created  the 
relation  of  debtor  and  creditor.  In 
most  instances,  however,  if  not  all 
of  them,  the  verbal  agreement  is  re- 
jected, for  want  of  sufficient  proof, 
or  inconsistency  with  conduct.  Mc- 
Ginnis  v.  Curry ;  Crumrine  v.  Crum- 
rine;  and  Kanawha  Valley  Bank  v. 
Atkinson,  cited,  supra.  But,  if  the 
relation  of  debtor  and  creditor  is 
established,  the  wife's  acquiescence 
in  the  husband's  use  of  the  money 
or  property  as  his  own  cannot  con- 


sistently be  regarded,  deemed,  or 
treated  as  a  trans- 
fer of  her  right  by  ZSLa.  ***  ^"" 
gift.  She  cannot  be 
both  donor  and  creditor  at  the  same 
time.  The  two  relations  are  logic- 
ally and  legally  incompatible.  If 
the  wife's  separate  estate  or  the 
profits  thereof  go  into  her  hus- 
band's hands,  upon  such  an  assur- 
ance or  promise,  it  is  a  debt  against 
his  estate.  Roper  v.  Wren,  6  Leigh, 
38 ;  McGinnis  v.  Curry,  13  W.  Va. 
29,  68;  Grabill  v.  Moyer,  45  Pa. 
530 ;  Kaufman  v.  Whitney,  50  Miss. 
103.  A  conveyance  made  to  a  wife 
by  the  husband,  in  the  absence  of 
fraud  and  for  a  valuable  consider- 
ation, such  as  money  of  her  sepa- 
rate estate  or  her  inchoate  right  of 
dower  in  land,  is  everywhere  up- 
held against  creditors  as  well  as  be- 
tween themselves,  though  such  a 
conveyance  in  consideration  of  an- 
tecedent indebtedness  would  ob- 
viously be  voidable  under  the  stat- 
ute, at  the  suit  of  creditors,  to  the 
extent  of  the  preference  created  in 
her  favor.  Though  the  wife's  mere 
acquiescence  in  the  husband's  pos- 
session and  use  of  her  pin  money 
and  profits  arising  from  her  equit- 
able separate  estate,  or  her  mere 
failure  to  demand  payment  thereof, 
when  entitled  to  them,  precluded 
right  of  recovery  thereof  from  his 
estate  (Moore  v.  Ferguson,  2  Munf. 
421 ;  Ridout  v.  Lewis,  1  Atk.  269,  26 
Eng.  Reprint,  171 ;  Warwick  v.  Ed- 
wards, 1  Eq.  Cas.  Abr.  140,  21  Eng. 
Reprint,  942;  Peacock  v.  Monk,  2 
Ves.  Sr.  190,  28  Eng.  Reprint,  123 ; 
Townsend  v.  Windham,  2  Ves.  Sr. 
1,  7,  28  Eng.  Reprint,  1 ;  Parker  v. 
Brooke,  9  Ves.  Jr.  583,  32  Eng.  Re- 
print, 729),  such  conduct  seems  not 
to  have  precluded  assertion  of  her 
right  to  the  principal  sum  constitut- 
ing her  separate  estate.  This  dis- 
tinction is  perfectly  clear,  if  the 
separate  estate  is  regarded  as  hav- 
ing been  intended  as  a  mere  pro- 
vision for  her  comfort  and  support, 
which  she  was  deemed  to  have  de- 
manded as  she  needed  it,  and  not  to 
have  demanded  at  all,  if  her  re- 
quirements   were  satisfied  by  her 
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husband  or  from  some  other  source, 
although  her  strict  right  to  demand 
them  as  such  in  full  could  not  be 
denied.  In  Parker  v.  Brooke,  cited, 
supra,  a  purchaser  of  a  wife's  sepa- 
rate estate  from  the  husband,  with 
notice  of  her  title,  was  required  to 
account  for  it  in  full,  the  court  de- 
clining to  apply  the  rule  applicable 
to  arrears  of  pin  money  or  profits 
arising  from  the  separate  estate.  In 
a  similar  manner,  the  distinction 
was  made  in  Powell  v.  Hankey,  2 
P.  Wms.  82,  24  Eng.  Reprint,  649, 
and  in  Towers  v.  Hagner,  3  Whart. 
48. 

These  illustrations  afforded  by 
the  decisions  reveal  the  substantial 
character  of  the  wife's  separate  es- 
tate and  the  intricacy  of  questions 
arising  out  of  transactions  between 
her  and  her  husband  concerning  it. 
The  statutory  separate  estate  and 
the  equitable  separate  estate  differ 
principally  in  respect  of  the  nature 
of  the  title,  the  mode  of  creation, 
and  the  remedies  incident  thereto. 
Hence  statutory  separate  estate  may 
be  disposed  of  by  gift  as  readily  as 

equitable  separate 
iSirp^if.  ••*•'*  estate,  and  any  cir- 
cumstance sufficient 
to  rebut  the  presumption  of  a  gift  in 
the  one  instance  suffices  in  the  oth- 
er. As  mere  acquiescence  in  the 
husband's  possession  and  use  of 
equitable  separate  estate  was  not 
deemed  a  gift  thereof,  though  it 
might  be  so  regarded  as  to  the  prof- 
its arising  from  its  use,  it  cannot 
consistently  be  so  regarded  in  the 
case  of  statutory  separate  estate. 
Since  a  promise  or  agreement  to  re- 
pay money  of  the  equitable  estate, 
borrowed,  creates  the  relation  of 
debtor  and  creditor,  and  precludes 
the  possibility  of  a  gift,  it  must  do 
so  in  the  case  of  a  loan  of  money  be- 
longing to  a  statutory  separate  es- 
tate. In  view  of  the  ease  with 
which  the  presumption  of  gift  may 
be  rebutted  or  avoided,  it  cannot  be 

Hi..i>.»d»d  deemed  to  have 
TTife— arift  by  arisen,  when  the 
wife-i«fere«ce.  ^usband  has  ob- 
tained possession  as  executor  or  ad- 
ministrator.   The  duty  to   account 


for  and  pay  over  the  estate  to  the 
wife  is  manifestly  as  high  in  dignity 
as  his  promise  to  reimburse  her  for 
money  or  property  «,       *  . 

obtained  from  her  SSKut'r."? 
on  such  promise.  Ui?" JS"iSr- ** 
Indeed,  it  is  higher.  J^;^*"*  ■■* 
He  is  a  fiduciary 
held  by  law  to  a  strict  and  drastic 
accounting.  As  to  his  liability  to 
her  on  his  receipt  of  assets,  there 
can  be  no  question.  It  arises  inde- 
pendently of  any  agreement  or  un- 
derstanding between  them.  He 
neither  receives  nor  holds  it  in  his 
individual  capacity.  Even  at  com- 
mon law,  it  remained  hers,  until  he 
reduced  it  into  possession,  by  exer- 
cise of  dominion  over  it  in  his  in- 
dividual capacity.  Now,  he  cannot 
elect  so  to  hold  it.  By  withholding 
it  or  making  a  wrongful  disposition 
of  it,  he  can  only  violate  his  duty. 
Her  silence,  with  knowledge  of  such 
wrong,  is  not  a  decisive  nor  a  dear 
index  to  her  intention.  By  no  af- 
firmative act  does  it  pass  to  him 
either  the  title  or  the  possessioiL 
She  merely  acquiesces  in  a  wrong- 
ful use,  for  some  reason  not  ex- 
pressed. The  same  thing  might  oc- 
cur in  the  case  of  a  fully  proved 
loan.  The  money  might  be  long  past 
due  and  she  fully  armed  with  reme- 
dies for  its  recovery.  Would  she  be 
denied,  her  right  merely  because 
credit  has  been  extended  to  him  l^^ 
others  in  ignorance  of  the  debt? 
Our  decisions  and  uniform  author- 
ity in  other  jurisdictions  impliedly 
answer  in  the  negative.  They  go  to 
the  inception  of  the  tran8acti<»it 
and  at  that  point  determine  its 
character,  and,  if  it  is  shown  then 
to  have  been  a  loan,  the  ^fe*s  right 
is  admitted,  notwithstanding  ber 
indulgence  of  her  husband  as  ber 
debtor,  and  her  subsequent  conduct 
is  ignored,  however  prejudicial  it 
may  have  been  to  other  creditors, 
by  reason  of  the  secrecy  of  the  loan- 
Mere  indulgence  of  a  debtor  has 
never  been  deemed  a  gift,  although 
actual  delivery  of  money  or  prop- 
erty is  not  essential  to  a  gift. 
Miller  v.  Neflf  (Miller  v.  Mc- 
Mechen)  33  W.  Va.  197,  6  L.R^ 
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515,  10  S.  E.  378.  In  that  case,  it 
was  held  that,  if  the  subject  of  the 
gift  is  in  the  possession  of  the  donee 
as  agent  of  the  donor,  proof  of  a 
declaration  of  the  gift  by  the  donor 
and  subsequent  dominion  and  use  of 
the  subject  were  suflScient  to  pass 
the  title.  But  the  property  in  ques- 
tion here  was  not  held  by  the  agent 
of  the  wife,  nor  is  there  any  evi- 
dence of  a  declaration  of  gift.  No 
doubt  a  gift  may  be  inferred  from 
the  conduct  of  the  parties  (McDon- 
ald V.  Crockett,  7  S.  C.  Eq.  (2 
M'Cord)  ISO;  20  Cyc.  1194),  but 
the  circumstances  must  be  such  as 
to  put  the  question  of  intention  be- 
yond reasonable  doubt.  In  New 
York,  it  has  been  held  that,  in  the 
case  of  a  gift  from  a  wife  to  her  hus- 
band, the  burden  of  proof  is  on  the 
latter  to  show  it  by  clear  evidence. 
Boyd  V.  De  La  Montagnie,  73  N.  Y. 
498,  29  Am.  Rep.  197.  In  Penn- 
sylvania, the  husband's  mere  pos- 
session of  the  wife's  property  is  not 
evidence  of  a  gift.  He  is  presumed 
to  hold  it  as  her  debtor  or  trustee. 
Grabill  v.  Moyer,  45  Pa.  586 ;  Worm- 
ley's  Estate,  137  Pa.  101,  20  Atl. 
621.  Upon  these  principles  and 
conclusions,  we  are  of  the  opinion 
that  a  gift  of  Mrs.  Westerman's  es- 
tate to  her  husband  has  not  been 
established,  and  the  inquiry  next  in 
order  is  whether  she  is  estopped  by 
her  conduct  from  assertion  of  her 
right. 

As  to  her  personal  property,  a 
married  woman  is  subject  to  the  op- 
eration of  the  doc- 
S«r1Sd^om*».  trine  of  estoppel  in 

pais.   Williamson  v. 
Jones,  43  W.  Va.  562,  578,  38  L.R.A. 
694,  64  Am.  St.  Rep.  891,  27  S.  E. 
411,  19  Mor.  Min.  Rep.  19;  Smilie's 
Estate,  22  Pa.  134.    In  the  numer- 
ous cases  in  which  the  courts  assert, 
grenerally,  that  by   permitting  her 
husband  to  use  and  manage  her  sep- 
arate property  and  thus  conferring 
on  him  indicia  of  ownership,  induc- 
ing third  persons  to  extend  credit 
to  him  on  the  faith .  of  his  owner- 
ship, a  married  woman  may  be  es- 
topped to  claim  the  property  as  her 
separate  estate,   against    the  hus- 


band's creditors  (13  R.  C.  .L.  p. 
1165) ;  but  the  facts  and  circum- 
stances disclosed  here  do  not  bring 
this  case  within  the 
classes  to  which  the  ?!.fr.^;t?IL*i^* 
doctrme  has  been  —enforcement  of 
applied.  Most  of  J^SSlT^'"^*"  "' 
them  are  similar  in 
their  facts  to  McGinnis  v.  Curry  and 
Crumrine  v.  Crumrine,  to  which 
reference  has  been  made.  Others 
involved  false  representations  of 
the  wife,  acted  upon  by  third 
persons,  to  their  prejudice,  not 
mere  acquiescence.  Here,  there  is 
no  effort  to  resist  the  claims  of  cred- 
itors against  any  specific  tangible 
property,  real  or  personal,  formerly 
owned  by  the  husband  and  fraudu- 
lently conveyed  to  the  wife.  The 
cross-bill  answer  asserts  a  debt  due 
in  a  fiduciary  capacity.  Mrs.  Wester- 
man  never  had  legal  title  to  the 
property  of  the  estate  of  her  father, 
not  accounted  for  or  paid  to  her. 
The  will  gave  her  fifty  shares  of  the 
stock  of  the  Wetzel  County  Bank 
and  some  of  the  testator's  personal 
effects.  Some  of  the  real  estate  was 
given  to  two  nephews.  Six  addi- 
tional shares  of  bank  stock  were 
specially  disposed  of.  The  executor 
was  required  to  sell  all  of  the  other 
property  and  distribute  the  pro- 
ceeds to  designated  legatees.  Hence, 
strictly  speaking,  the  wife  never 
placed  any  of  her  property  in  the 
executor's  hands,  nor  permitted  him 
to  use  it,  in  such  manner  or  under 
such  circumstances  as  would  induce 
any  person  to  believe  it  was  his. 
Technically,  the  property  belonged 
to  Wiley's  estate,  not  to  the  wife, 
but  there  was  a  liability  upon  the 
executor  in  her  favor  respecting  it 
which  she  never  released,  and  there 
is  no  proof  of  a  representation  to 
any  creditor  or  anyone  else  that  she 
had  released  it. 

The  statute  (Code,  chap.  85,  §  25 
[§  4013])  gives  this  debt  prefer- 
ence over  the  general  indebtedness 
of  the  deceased  executor,  and  thus 
works    serious  dis- 
advantages to  gen-  ^uTim?""**  •' 
eral     creditors.     If 
the  residuary  legatee  had  been  a 
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stranger  to  the  executor  and  had 
forborne  suit  to  compel  a  settlement 
and  enferce  payment,  the  result 
would  have  been  the  same. 

Had  the  executor  contracted,  in 
his  individual  capacity,  enormous 
simple  debts,  and  so  burdened  his 
estate  that  it  would  pay  only  a  few 
cents  on  the  dollar,  his  creditors 
would  have  been  hurt  in  a  similar 
manner.  In  that  case,  their  com- 
plaint that  the  debts  were  secret  and 
unknown  to  them  would  have 
availed   nothing.    To  inflict  upon  a 

-Hieiar  In  wifc  loss  of  mouey 

enforcing  claim  due  her  from  a 
-"*"^*-  personal   represent- 

ative, for  her  failure  to  sue  for  it, 
on  the  ground  that  her  husband  has 
used  it  to  the  detriment  of  creditors, 
would  subject  her  to  a  rule  of  law 
not  applied  to  other  persons.  To 
estop  her  because  undue  credit  has 
been  extended  to  her  husband,  in 
ignorance  of  the  debt  due  her,  would 
be  a  plain  and  flagrant  discrimina- 
tion against  her,  founded  upon  noth- 
ing except  her  marital  relation, 
since  the  secrecy  of  debts  due  other 
people  has  nb  such  effect.  More- 
over, if  the  laws  requiring  recorda- 
tion of  deeds,  liens,  etc.,  are  intend- 
ed for  the  benefit  of  traders  and 
dealers  on  mere  personal  credit,  as 
some  courts  seem  to  hold,  the  county 
records  disclosed  enough  to  put  any 
prudent  man  upon  inquiry,  and 
hence  this  debt  was  not  a  secret 
one.  They  disclosed  the  will,  the 
appointment,  and  the  lack  of  an  in- 
ventory, appraisement,  and  settle- 
ment, and  hence  an  undischarged 
liability  of  high  character.  Such 
records  are  not  constructive  notice 
to  general  creditors  (Gilbert  v. 
Peppers,  65  W.  Va.  355,  364,  36 
L.R.A.(N.S.)  1181,  64  S.  E.  361), 
binding  upon  them  as  matter  of  law, 
but  they  are  available  sources  of  in- 
formation. As  to  this  debt,  persons 
dealing  with  the  executor  and  ex- 
tending individual  credit  to  him 
were  under  the  duty  and  assumed 
the  risk  that  attend  their  dealings 
vdth  other  persons,  on  mere  person- 
al credit.  In  all  such  cases,  they  are 
aware  of  the  danger,  and  know  the 


law  has  made  no  provision  for  their 
protection.  They  may,  under  some 
circumstances,  avail  themselves  of 
the  doctrine  of  estoppel  when  they 
have  extended  credit,  relying  upon 
the  debtor's  known  possession  of 
property  as  evidence  of  title,  but  al- 
most daily  experience  tells  them  it 
is  unsafe  to  deal  with  a  man  on  the 
assumption  that  he  owes  no  debts. 
There  is  no  legal  presumption  that 
he  owes  none.  No  law  requires  him 
or  his  creditors  to  record  them. 

This  asset  of  the  wife's  estate  be- 
longs to  the  administrator  de  bonis 
non.    Its  status  remains  wholly  un- 
altered.   His  predecessor  never  col- 
lected it,  nor  disturbed  its  condition 
in  any  respect.     It  _ 
never  came  into  his  ac^olTnt-uad- 
hands   as    adminis-  a.,*iVl*'***'* 
trator.    He  owed  it  ! 

to  her  estate  as  executor  of  Wiley,  at 
the  time  of  his  qualification  as  her 
administrator,  and,  not  having*  col- 
lected it  nor  altered  its  status,  he 
left  it  an  unadministered  asset  of 
her  estate.  As  an  asset  of  the  estate 
of  Wiley,  it  was  administered.  The 
executor  improperly  disposed  of  the 
property,  and  was  liable  directly  to 
the  legatee  for  a  devastavit.  For 
this  reason,  the  administrator  of 
Wiley  de  bonis  non,  with  the  will 
annexed,  is  not  entitled  to  sue  for 
it.  Brown  v.  Brown,  72  W.  Va.  648, 
47  L.R.A.(N.S.)  995,  78  S.  E.  1040. 
As  administrator  of  his  wife,  West- 
erman  should  have  collected  the 
wife's  claim  against  himself.  It  was 
a  debt  he  owed,  not  property  in  his 
hands,  and  he  neither  paid  it  nor  in 
any  way  discharged  it.  Hence  it  is 
necessarily  an  unadministrated  as- 
set of  her  estate. 

Though  the  action  of  the  court  in 
sustaining  the  commissioner's  al- 
lowance to  the  husband's  estate,  of 
his  distributive  share  of  the  amount 
recoverable  from  his  estate,  on  the 
ground  of  his  liability  as  executor  of 
the  will  of  Wiley,  is  made  the  ground 
of  an  assignment  of  error,  nothing 
is  said  in  the  brief  in  support  of  the 
assignment,  wherefore  it  may  well 
be  deemed  to  have  been  waived. 
However,    it    may   be    said,    with 


MORRIS  V.  WESTERMAN. 

{79  W.  Va.  502,  92  8.  E.  567.) 


1247 


safety,  that  he  became  entitled  to 
one  third  of  that  claim  on  the  death 
of  his  wife,  for  the  statute  gives  to 
the  husband,  without  exception,  one 
third  of  the  wife's  personal  prop- 
erty, in  case  of  her  death  leaving 
children.  Code,  chap.  78,  §  9,  (§ 
3909). 

In  this  decree,  the  court  rightly 
proceeded  upon  the  theory  that  the 
preference  given  by  the  statute  does 
not  extend  to  or  override  liens  ac- 
quired on  the  property  of  the  de- 
cedent, in  his  lifetime,  by  mort- 
gage, deed  of  trust,  judgment,  exe- 
cution, and  the  like.  Being  general 
in  its  terms,  it  must  be  read  in  con- 
nection with,  and  in  subordination 
to,  the  laws  permitting  acquisition 
of  such  liens.  Reeves  v.  Ross,  62  W. 
Va.  7,  57  S.  E.  284.  No  preference 
under  it  over  such  liens  is  claimed. 
Nor  is  there  any  claim  that  the 
preference  extends  to  the  debts  of  a 
partnership  of  which  the  decedent 
was  a  member.  The  assets  of  the 
copartnership  would  necessarily  be 
first  liable  for  the  debts  of  the  firm, 
on  the  principle  above  stated.  But 
it  is  insisted  that  a  certain  piece  of 
property,  known  as  the  Ruttencutter 
lease,  was  not  partnership  prop- 
erty, and  that  the  court  erred  in 
treating  it  as  such,  by  making  the 
proceeds  thereof  liable  for  partner- 
ship debts.  The  existence  of  the 
partnership  for  limited  purposes, 
namely,  ownership  and  operation 
of  oil  and  gas  properties,  is  admit- 
ted, but  it  is  insisted  that  there  is  no 
lien  on  the  Ruttencutter  lease.  How- 
ever, Westerman  executed  or  joined 
in  a  deed  of  trust  on  that  particular 
lease,  to  secure  a  partnership  delit 
which  was  not  recorded  until' after 
his  death,  and  it  is  said  that  by  rea- 
son of  his  death  before  the  recorda- 
tion of  the  deed  of  trust,  the  liabil- 
ity of  the  estate,  on  the  executorial 
account,  became  a  lien  upon  the 
lease.  In  this  conclusion  we  are  un- 
able to  concur.  The  statute  gives 
no  lien  upon  the  property  of  the 
decedent.  It  simply  determines  the 
rights  of  creditors  as  to  portions  of 
the  estate  on  which  no  liens  exist. 

Under  a  by-law  of  the    Wetzel 


County  Bank,  a  creditor  of  Wester- 
man's  estate,  in  large  amount,  in- 
hibiting the  sale,  transfer,  or  as- 
signment of  any  of  its  stock  by  a 
stockholder,  while  indebted  to  the 
bank,  the  trial  court  accorded  it  a 
lien  on  twenty-one  shares  of  such 
stock,  standing  on  its  books  in  the 
name  of  Westerman,  at  the  time  of 
his  death.  This  stock  had  belonged 
to  Wiley.  Westerman  had  trans- 
ferred it  to  his  wife,  and  she  had 
then  transferred  it  back  to  him. 
The  certificate  for  sixteen  shares 
thereof  bears  date  ^^^  oration- 
August      17,      1903,   t^ansT^r  of""" 

and  the  certificate  LV.lSr*l*iV." 
for  the  other  five 
shares  is  dated  October  10,  1904. 
The  part  of  the  decree  allowing  this 
lien  is  challenged  on  the  ground  of 
alleged  invalidity  of  the  by-law,  and 
this  contention  is  founded  largely,  if 
not  altogether,  on  a  provision  of  the 
statute,  inhibiting  state  banks  from 
making  loans  on  the  security  of 
shares  of  their  own  capital  stock. 
Code  1913,  chap.  54,  §  79  (§  3040). 
At  the  time  of  the  adoption  of  the 
by-law,  issuance  of  the  certificates 
and  incurrence  of  the  indebtedness, 
this  provision  of  the  statute  was  not 
in  force.  It  was  enacted  in  1913. 
Prior  to  the  date  of  its  effectiveness, 
ninety  days  from  February  18, 1913, 
such  banks  were  impliedly,  if  not 
expressly,  authorized  to  make  loans 
on  the  shares  of  their  capital  stock 
as  security,  and  to  say  this  by-law 
is  invalid  as  to  transactions  per- 
fected under  it,  before  the  passage 
of  the  act,  would  ^^^^^.^^^^ 
give  the  statute  re-  biddinff^roan  on 

troactive  effect.  In  i!;?i7e""e«eJ?: 
those  instances  in 
which  the  legislature  has  acknowl- 
edged power  to  make  laws  operate 
retrospectively,  the  intention  to 
make  them  do  so  will  not  be  in- 
ferred. To  give  a  statute  such  an 
effect,  it  must  contain  terms  clearly 
importing  the  intention.  Harrison 
V.  Harman,  76  W.  Va.  412,  85  S.  E. 
646.  As  to  whether  the  subject- 
matter  of  the  by-law  may  be  so  dealt 
with  by  the  legislature,  there  is  no 
occasion    to    inquire.    The    act    is 
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clearly  prospective  in  effect.    Be- 
fore the  statute  was  amended,  it 

impliedly      aulhor- 

&d?b '•aie^r  of    ized  banks  to  make 
•tockhoidcr-        loans  on  the  secur- 

fer'of*»tocur*"*"  ity    of    shares    of 

their  capital  stock, 
if  statutory  authority  is  necessary. 
Code  1906,  chap.  54,  §  79. 

Two  notes  for  $3,000  each,  exe- 
cuted by  the  Anita  Oil  Company, 
secured  by  a  deed  of  trust  and  as- 
signed by  Westerman  and  Simmons 
to  the  First  National  Bank  of  New 
Martinsville,  as  collateral  security 
for  a  note  held  by  it,  constituting 
the  subject-matter  of  certain  pro- 
visions of  the  decree,  are  rather 
elaborately  discussed  in  the  briefs 
filed  for  Morris,  administrator,  and 
the  First  National  Bank  of  New 
Martinsville;  but  the  attitudes  of 
these  parties  to  said  provisions  are 
not  very  definitely  stated.  It  seems 
that,  pending  the  suit,  the  bank  sold 
the  notes,  under  a  power  of  sale  con- 
ferred by  the  assignment  thereof, 
and  bought  them  itself,  at  the  price 
of  $1,800.  They  are  perfectly  good 
for  $6,000,  since  a  trustee  holds  the 
proceeds  of  the  property  upon  which 
they  were  secured,  and  they  are  the 
only  notes  assigned  out  of  several 
secured  by  the  deed  of  trust,  where- 
fore they  constitute  the  first  lien  on 
that  fund.  Counsel  for  the  bank 
seem  to  contend  that  the  bank's  title 
by  purchase  is  valid,  and  this  claim 
is  resisted  by  counsel  for  the  ad- 
ministrator. Neither  brief,  how- 
ever, seems  to  complain  of  the  de- 
cree, which  obviously  treats  these 
two  notes  as  having  been  held  by 
the  bank  as  collateral.  It  recites 
that  they  are  so  held,  and  then  di- 
rects the  trustee  to  pay  to  the  bank 
the  sum  of  $6,000,  with  interest 
from  November  16,  1911,  in  dis- 
charge of  the  two  notes,  and  directs 
such  payment  to  be  "credited  pro 
rata  upon  the  liabilities  joint  and 
sole  of  C.  G.  Westerman"  to  the 
bank.  Regarding  the  argument  in 
the  briefs  as  being  directed  not  at 
the  decree,  nor  made  in  support  of 
any  complaint  against  it,  but  as 
pertaining  to  a  matter  shown  by  the 


record,  but  not  embodied  in  the  de- 
cree, our  inference  is  that  the  par- 
ties are  satisfied  with  what  the 
court  has  actually  done  respecting 
the  matter,  wherefore  we  enter  upcm 
no  inquiry  as  to  the  propriety  of  the 
court's  action. 

Certain  items  have  been  classed 
as  partnership  assets  by  the  decree, 
which  the  evidence  tends  very 
strongly  to  prove  are  individual 
assets.  These  are  included  in  an 
aggregate  sum  of  $3,118.71,  de- 
scribed as  a  fund  in  the  hands  of  M. 
H.  Willis,  special  receiver.  As  to  this 
fund,  the  decree  will  be  reversed,  to 
the  end  that  the  status  of  the  sev- 
eral items  thereof  may  be  reconsid- 
ered. 

In  so  far  as  the  decree  sustains 
exceptions  to  that  part  of  the  conn 
missioner's  report  which  finds  in- 
debtedness against  the  estate  of 
Westerman  in  favor  of  C.  S.  Farm- 
er, administrator  de  bonis  non  of 
the  estate  of  Beulah  Westerman,  de- 
ceased, and  makes  it  a  debt  first  in 
order  of  payment  against  the  whole 
of  Westerman's  estate,  except  funds 
in  the  hands  of  Lemon,  trustee,  and 
the  proceeds  of  the  Ruttencutter 
lease  in  the  hands  of  Morris,  ad- 
ministrator, and  disallows  that 
claim  and  the  preference  accorded  it 
by  law,  and  makes  "all  debts  of  C 
G.  Westerman  liens  of  equal  dignity 
and  first  in  priority  against  the  gen- 
eral fund  in  the  hands  of  M.  H. 
Willis,  special  receiver,  and  against 
all  other  assets  of  the  personal  es- 
tate of  C.  G.  Westerman,  save  the 
Wetzel  County  Bank  stock,"  and 
holds  the  sum  of  $3,118.71  in  the 
hands,  of  M.  H.  Willis,  special  re- 
ceiver, to  be  a  partnership  asset,  it 
will  be  reversed,  set  aside,  and  an- 
nulled ;  and  it  will  be  here  adjudged. 
ordered,  and  decreed  that  the  estate 
of  C.  G.  Westerman,  deceased,  is  in- 
debted to  C.  S.  Farmer,  adminis- 
trator de  bonis  non  of  Beulah  Wat- 
erman, deceased,  in  the  sum  of  $28,- 
433.40,  exclusive  of  interest,  and 
that  said  administrator  de  bonis 
non  is  entitled  to  have  said  sum, 
with  interest  thereon  according  to 
law,  paid  out  of  the  estate  of  the 


said  C.  6.  Westerman,  in  so  far  as 
the  same  is  not  subject  to  liens, 
debts  due  to  the  United  States,  and 
taxes  and  levies  assessed  against 
the  said  Westerman,  prior  to  his 
death,  to  the  exclusion  of,  so  far  as 
is  necessary,  and  in  preference  to, 
the  unsecured  general  debts  due 
from  the  estate  of  the  said  Wester- 
man. In  all  other  respects,  the  de- 
cree will  be  affirmed,  and  the  cause 
will  be  remanded  to  the  Circuit 
Court  of  Wetzel  county  for  ascer- 
tainment in  conformity  with  law, 
of  the  entire  amount  due  and  owing 
said  Farmer,  administrator  de  bonis 
non,  from  the  estate  of  said  Wester- 
man, including  interest,  and  for  a 
decree  for  the  full  amount  thereof, 
when  so  ascertained.  Costs  in  this 
court  will  be  decreed  to  C.  S.  Farm- 
administrator     as     aforesaid. 
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against  the  creditors  of  the  estate  of 
C.  G.  Westerman,  deceased,  named 
in  the  decree  complained  of. 

Reversed    in  part.    Affirmed  in 
part.    Remanded. 


IfOTE. 

It  will  be  seen  that  in  the  reported 
case  (MoBRis  v.  Westerman,  ante, 
1237)  it  is  held  that  an  administrator 
de  bonis  non  cannot  recover  of  his 
predecessor  the  proceeds  of  converted 
assets,  but  that  the  right  to  recovery 
therefor  is  in  the  person  interested 
in  the  estate.  For  a  discussion  of  the 
right  of  an  administrator  de  bonis  non 
to  recover  proceeds  of  personal  prop- 
erty of  the  estate  converted  by  his 
predecessor,  see  annotation  beginning 
on  page  1252. 


FARMERS'  BANK  &  TRUST  COMPANY,  Admr.,  etc.,  of  W.  L.  Yancy, 

Deceased,  Appt., 

V. 

FIDELITY  &  DEPOSIT  COMPANY  OF  MARYLAND,  Impleaded,  etc. 

Kentucky  Court  of  AppetUa —•  March  7,  1919. 

(Yancy's  Admr.  v.  Yancy,  183  Ky.  512,  209  S.  W.  858.) 

Executor  and  administrator  —  rights  of  administrator  de  bonis  non  -^  con- 
verted  assets. 

1.  An  administrator  de  bonis  non  can  recover  from  his  predecessor 
or  his  personal  representative  only  such  estate  of  deceased  as  remains  in 
specie,  and  cannot  recover  the  proceeds  of  such  as  have  been  converted 
into  money  unless  such  proceeds  were  kept  separate,  and  are  susceptible 
of  identification. 

[See  note  an  this  question  beginning  on  page  1252.] 


— -  de  bonis  non  —  who  is. 

2.  The  appointment  of  one  to  ad- 
minister the  estate  of  a  deceased 
person  upon  removal  of  a  former  ap- 
pointee renders  him  an  administrator 
de  bonis  non,  whether  the  words  de 
bonis  non  are  used  in  the  order  of 
their  appointment  or  not. 

[See  11  R.  C.  L.  417.] 

Parties  —  action  to   recover  assets 
wasted  by  administrator. 

3.  The  right  of  action  for  assets 
wasted  by  an  administrator  is  not  in 
the  administrator  de  bonis  non,  but  in 

3  A..L.R.^— 79. 


the  distributees,  heirs,  or  creditors  of 
decedent. 

[See  11  R.  C.  L.  426-428.] 

Pleading  —  petition  to  recover  assets 
from  administrator. 

4.  A  petition  by  an  administrator 
de  bonis  non  to  recover  of  his  pred- 
ecessor and  the  surety  on  his  bond 
must  allege  that  the  predecessor  had 
in  his  possession  unadministered  as- 
sets in  kind,  or  the  proceeds  of  such 
as  had  been  converted  into  money  and 
kept  separate  and  unmixed  with  those 
of  his  own. 

[See  11  R.  C.  L.  420.] 
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Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Hender- 
son County  sustaining  a  demurrer  to  and  dismissing  a  petition  filed  for 
the  settlement  of  the  accounts  of  defendants  as  former  administrators  of 
the  estate  of  W.  L.  Yancy,  deceased.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Vance  &  Heilbronner,  for     tion  as  amended,  and  the  petition 


appellant: 

The  appraisement  and  inventory  re- 
turned to  and  approved  by  the  court 
is  prima  facie  evidence  of  the  amount 
of  estate  which  came  to  the  hand  of 
said  administrators. 

Carrol  v.  Connet,  2  J.  J.  Marsh.  196; 
18  Cyc.  202. 

An  administrator  "de  bonis  non'* 
has   usually  the  right  to  compel   an 

accounting' by  his  predecessor,  where 
the  latter  has  resigned  or  been  re- 
moved. 

18  Cyc.  1109;  Warfield  v.  Brand,  13 
Bush,  87;  Enlow  v.  Bethel  College,  24 
Ky.  L.  Rep.  31,  67  S.  W.  989. 

Messrs.  Yeaman  &  Yeaman,  for  ap- 
pellee : 

An  administrator  de  bonis  non  can- 
not maintain  an  action  for  the  recov- 
ery of  the  proceeds  or  the  value  of 
such  of  the  estate  of  the  deceased  as 
had  been  sold  or  wasted  by  the  pre- 
ceding administrator  of  the  deceased. 
He  can  only  maintain  an  action  for 
such  of  the  property  as  remains  in 
specie. 

Warfield  v.  Brand,  13  Bush,  77; 
Karn  v.  Seaton,  23  Ky.  L.  Rep.  101,  62 
S.  W.  737;  Boyd  v.  Immegart,  29  Ky. 
L.  Rep.  20,  91  S..  W.  1132. 

Clay,  C,  filed  the  following  opin- 
ion: 

This  suit  was  brought  by  the 
Farmers'  Bank  &  Trust  Company, 
as  administrator  de  bonis  non  of  W. 
L.  Yancy,  deceased,  against  Y.  L. 
Yancy  and  J.  W.  Yancy,  former  ad- 
ministrators of  W.  L.  Yancy,  de- 
ceased, and  their  surety,  the  Fidelity 
&  Deposit  Company  of  Maryland,  to 
iBquire  Y.  L.  Yancy  and  J.  W.  Yancy 
to  answer  and  say  what  money  and 
other  property  of  the  estate  of  W. 
L.  Yancy  came  to  their  hands  as 
such  administrators,  and  to  account 
for  and  pay  over  same  to  plaintiff, 
and  for  judgment  against  all  of  the 
defendants  for  the  sum  of  $980.37, 
with  interest  and  costs.  The  peti- 
tion was  twice  amended,  and  the  de- 
murrer of  the  Fidelity  &  Deposit 
Company  was  sustained  to  the  peti- 


dismissed.    Plaintiff  appeals. 

The  original  petition  alleged  the 
following  facts :  W.  L.  Yancy  died 
intestate  and  a  resident  of  Hender- 
son county,  in  the  month  of  Febru- 
ary, 1915.  The  defendants  Y.  L. 
Yancy  and  J.  W.  Yancy  were  duly 
appointed  and  qualified  as  adminis- 
trators of  his  estate,  and  executed 
bond  as  required  by  statute,  with  the 
Fidelity  &  Deposit  Company  of 
Maryland  as  surety.  As  shown  by 
the  inventory  and  appraisement  filed 
by  the  defendants  as  administrators 
aforesaid,  there  came  into  their 
hands  personal  property  of  the  value 
of  $980.37.  The  defendants  Y.  L. 
Yancy  and  J.  W.  Yancy,  as  adminis- 
trators, sold  and  disposed  of  the  en- 
tire property  which  came  into  their 
hands  and  received  the  proceeds 
thereof,  and  refused  to  account  for, 
or  to  pay  out,  the  money  which  came 
into  their  hands,  to  persons  entitled 
thereto,  or  to  make  a  settlement  of 
their  accounts.  On  September  25, 
1917,  a  rule  was  issued  by  the  Hen- 
derson county  court  against  the  de- 
fendants Y.  L.  Yancy  and  J.  W. 
Yancy,  administrators,  to  show 
cause  why  they  should  not  be  com- 
pelled to  make  a  settlement  of  their 
accounts,  and  a  copy  of  the  order 
was  served  on  the  defendant  Fidel- 
ity &  Deposit  Company  of  Maryland. 
The  motion  for  the  rule  was  heard 
on  November  5, 1917,  and,  it  appear- 
ing that  Y.  L.  Yancy  and  J.  W.  Yan- 
cy had  failed  for  more  than  two 
years  to  settle  their  accounts,  it  was 
ordered  that  they  be  removed  from 
the  office  and  that  the  Farmers' 
Bank  &  Trust  Company  be  ap- 
pointed administrator  de  bonis  non 
of  the  estate.  A  copy  of  this  order 
was  served  on  the  Fidelity  &  Deposit 
Company  of  Maryland.  Plaintiff  de- 
manded a  settlement  of  said  Y.  L. 
Yancy  and  J.  W.  Yancy,  administra- 
tors, and  the  payment  of  any  money 
that  they  might  owe  as  such  admin- 
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istrators,  and  the  possession  of  such 
personal  property  as  might  be  in 
their  hands;  but  they  refused  to 
-make  any  settlement  with  plaintiff, 
or  to  pay  plaintiff  any  money,  or  to 
turn  over  to  it  any  property  belong- 
ing to  the  estate  of  W.  L.  Yancy.  A 
copy  of  the  inventory  and  appraise- 
ment was  filed  with  the  petition,  and 
it  shows  that  when  the  inventory 
was  filed  there  were  then  in  the 
hands  of  the  administrators  $402  in 
money  and  $578.37  in  notes  and 
other  personal  property. 

To  the  foregoing  petition  the  Fi- 
delity &  Deposit  Company  inter- 
posed a  demurrer.  Before  the  de- 
murrer was  acted  on,  plaintiff  filed 
an  amended  petition,  alleging  in  sub- 
stance that  the  allegation  of  the  or- 
iginal petition  that  the  administra- 
tors had  sold  and  disposed  of  the 
personal  property  and  received  the 
proceeds  was  made  through  over- 
sight and  mistake  of  fact,  and  that 
the  only  knowledge  or  information 
plaintiff  had  in  regard  to  the  prop- 
erty was  the  inventory  filed  by  the 
administrators;  that  plaintiff  did 
not  know  and  was.not  advised  as  to' 
what  disposition  the  administrators 
made  of  the  personal  property.  It 
was  further  alleged  that  the  inser- 
tion of  the  words,  "de  bonis  non,"  in 
the  order  appointing  plaintiff  ad- 
ministrator, was  a  clerical  mispri- 
sion, and  that  the  county  court  had, 
by  order,  stricken  out  these  words, 
and  that,  by  the  correction  of  that  er- 
ror, plaintiff  was  the  only  adminis- 
trator of  the  estate  of  W.  L.  Yancy, 
deceased.  The  prayer  was  the  same 
as' in  the  original  petition.  The  de- 
murrer to  the  original  petition  was 
made  to  apply  to  the  petition  as 
amended  and  was  sustained.  There- 
upon a  second  amended  petition  v^as 
filed,  which  set  out  with  greater  de- 
tail the  facts  stated  in  the  original 
and  first  amended  petition,  and  con- 
cludes with  the  following  prayer: 
*'That  said  defendants  Y.  L.  Yancy 
and  J.  W.  Yancy  be  required  to  an- 
swer and  say  what  money  or  other 
property  of  the  estate  of  W.  L. 
Yancy  came  into  their  hands  as  such 
administrators,  as  well  as  the  money 
of  said  estate  now  in  their  hands  as 
administrators,  and  to  account  for 


and  turn  over  to  this  plaintiff  all  of 
said  money  and  other  property,  and 
for  judgment  against  all  of  the  de- 
fendants for  the  said  money  and  oth- 
er property,  including  the  property 
inventoried  and  appraised  at 
$980.87,  and,  if  any  of  said  property 
cannot  be  had,  for  judgment  for  the 
value  thereof ,  with  interest  at  6  per 
cent  per  annum  from  February  15, 
1917,  until  paid,  and  its  costs  here- 
in." 

The  action  of  the  county  court  in 
striking  out  the  words,  "de  bonis 
non,'*  from  the  order  appointing 
plaintiff  administrator,  did  not  af- 
fect the  relation  which  plaintiff  sus- 
tained to  the  estate  of  tiie  intestate. 
When  the  first  administrators  were 
removed,  and  plain-  _ 

L»im  *    i.   J    Bxecvtor  And 

till     was     appointed    admlnlstratorw 

administrator  in  ij^jj"***  "*®"  , 
their  stead,  it  there-  " 
by  became  administrator  de  bonis 
non,  whether  the  words,  "de  bonis 
non,"  were  employed  in  the  order  of 
appointment  or  not.  Hence  plaintiff's 
right  to  recover  must  be  determined 
in  the  light  of  the  fact  that  it  is  an 
administrator  de  bonis  non. 

The    common-law    rule    prevails 
in  this  state,  and  under  that  rule 
an  administrator 
de    bonis    non    can  m'n*Mr«?or*dJ 
recover    from    his  S;?/]!^"?"^^®"" 

-  -  .       verted  assets. 

predecessor  or  his 
personal  representative  only  such 
estate  of  the  decedent  as  remained 
in  specie,  and  cannot  recover  the 
proceeds  of  such  as  had  been  con- 
verted into  money,  unless  such  pro- 
ceeds were  kept  separate  and  were 
susceptible  of  identification.  For 
assets  wasted  by  the  first  adminis- 
trator, the  right  of 

action   is  not  in  the    t^Trec^^r  assets 

administrator  de  ZTflffilii!:**" 

,         .  1      J       .        mlnistrator. 

bonis  non,  but  in 
the  distributees,  heirs,  or  creditors. 
11  R.  C.  L.  §  512,  p.  420,  and  §523, 
p.  426 ;  Graves  v.  Downey,  3  T.  B. 
Mon.  356;  Lawrence  v.  Lawrence, 
Litt.  Sel.  Gas.  123;  Warfield  v. 
Brand,  13  Bush,  77 ;  Felts  v.  Brown, 
7  J.  J.  Marsh.  147 ;  Karn  v.  Seaton, 
23  Ky.  L.  Rep.  101,  62  S.  W.  737; 
Boyd  V.  Immegart,  29  Ky.  L.  Rep. 
20,  91  S.  W.  1132. 


1262 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


Hence,  in  order  for  an  administra- 
tor de  bonis  non  to  recover  of  his 
predecessor  and  the  surety  on  his 

bond,  he  must  al- 
tion  tfT^ecoVer  lege  that  his  prede- 
M«et«  from  cossor    had    in    his 

administrator.         ^v^owv*      "wv*     **«  ^  «&«» 

hands  unadminis- 
tered  assets  in  kind,  or  the  proceeds 


of  such  as  had  been  converted  into 
money  and  kept  separate  and  un- 
mixed with  those  of  his  own.  Here 
the  petition  as  amended  contained 
no  such  allegation.  Hence  it  was 
bad  on  demurrer,  and  the  trial  court 
did  not  err  in  so  adjudging. 
Judgment  affirmed. 


ANNOTATION. 

Right  of  adminittrator  de  bonis  non  to  recover  proceeds  of  personal  property 

of  the  estate  converted  by  his  predecessor. 


I.  Introductory,  1252. 
II.  General  rule,  1252. 

III.  Contrary  doctrine,  1256. 

IV.  Miscellaneous,  1259. 

J.  Introductory, 

The  powers  of  an  administrator  de 
bonis  non  are  now  usually  prescribed 
by  statute;  and  they  are  usually  broad 
enough  to  cover  all  assets  of  the  es- 
tate, including  claims  against  his 
predecessor. 

As  will  be  seen,  the  great  weight  of 
American  opinion,  however,  is  that  at 
common  law  an  administrator  de  bonis 
non  could  not  recover  of  his  pred- 
ecessor or  his  representatives  for  as-r 
sets  converted  by  such  predecessor. 
In  a  few  jurisdictions,  however,  a  dif- 
ferent view  has  been  taken. 

JJ.  Oeneral  rule. 

In  the  absence  of  statute  an  admin- 
istrator de  bonis  non  cannot  recover 
from  his  predecessor  or  his  represent- 
atives, either  at  law  or  in  equity,  the 
proceeds  of  personal  property  of  the 
estate  converted  by  such  predecessor. 

United  States. — ^United  States  use 
of  Wilson  V.  Walker  (1883)  109  U.  S. 
258,  27  L.  ed.  927,  3  Sup,  Ct.  Rep.  277 
(see  also  Rose's  notes  to  this  case) ; 
Wilson  V.  Arrick  (1884)  112  U.  S.  83, 
28  L.  ed.  617,  5  Sup.  Ct.  Rep.  75 ;  Beard 

V.  Roth  (1888;  C.  C.  Ark.)  35  Fed.  397. 
Alabama. — Chamberlain     v.     Bates 

(1835)  2  Port.  550,  27  Am.  Dec.  667; 
Nolly  V.  Wilkins  (1847)  11  Ala.  872; 
Price  V.  Simmons  (1848)  13  Ala.  749; 
King  V.  Smith  (1849)  15  Ala.  264; 
Hanna  v.  Price  (1853)  23  Ala.  826. 

Arkansas.  —  Finn  v.  Hempstead 
(1863)  24  Ark.  Ill;  State  use  of 
Dliver  V.  Rottaken  (1879)  34  Ark.  144; 


.  Ludlow  V.  Flournoy  (1879)  34  Ark. 
451;  Williams  v.  Cubage  (1880)  36 
Ark.  307;  Brice  v.  Taylor  (1888)  51 
Ark.  75,  9  S.  W.  854. 

District  of  Columbia. — United  States 
ifte  of  Wilson  v.  Ames  (1880)  McArth. 
&  M.  278. 

Florida.  —  Gregory     v.     Harrison 

(1851)  4  Fla.  56. 

Georgia.  —  Thomas    v.'    Hardwick 
(1846)  1  Ga.  78. 
Illinois.  —  Rowan    v.    Kirkpatrick 

(1852)  14  111.  1;  Bliss  v.  Seaman 
(1897)  165  111.  422,  46  N.  E.  279; 
Graffenreid  v.  Kundert  (1889)  34  III. 
App.  483;  Re  Richart  (1895)  58  111. 
App.  91. 

Indiana.— Anthony  ^.  M'Call  (1832) 
3  Blackf.  86;  Young  v.  Kimball  (1846) 
8  Blackf.  167;  State  ex  rel.  Pierson  v. 
Gooding  (1847)  8  Blackf.  567;  Ormes 
V.  Brown  (1899)  22  Ind.  App.  569,  52 
N.  E.  1005. 

Kentucky.  —  Graves  v.  Downey 
(1826)  3  T.  B.  Mon.  354 ;  Slaughter  v. 
Froman  (1827)  5  T.  B.  Mon.  19,  17 
Am.  Dec.  33;  Bradshaw  v.  Com.  (1830) 
3  J.  J.  Marsh.  632;  Oldham  v.  Collins 
(1830)  4  J.  J.  Marsh.  49;  Anderson  v. 
Miller  (1831)  6  J.  J.  Marsh.  568;  Felts 
V.  Brown  (1832)  7  J.  J.  Marsh.  147; 
Warfield  v.  Brand  (1877)  13  Bush,  77; 
Boyd  V.  Immegart  (1906)  29  Ky.  L. 
Rep.  20,  91  S.  W.  132 ;  Farmers'  Bank 
&  T.  Co.  V.  FmELiTY  &  D.  Co.  (reported 
herewith,  ante,  1249). 

Maine.  —  Waterman  v.  Dockray 
(1886)  78  Me.  139,  3  Atl.  49;  Hodge 
V.  Hodge  (1897)  90  Me.  505,  40  L.R.A. 
83,  60  Am.  St.  Rep.  285,  38  Atl.  535. 

Maryland.-— State  use  of  Morrow  v. 
Fidelity  &  D.  Co.  (1905)  100  Md.  256, 
108  Am.  St.  Rep.  410,  69  Atl.  735. 
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Mississipiii.  —  Prosser  v.  Yerby 
(1834)  1  How.  87;  Stubblefield  v.  Mc- 
Raven  (1845)  5  Smedes  &  M.  130,  43 
Am.  Dec.  502;*  Byrd  v.  Holloway 
(1846)  6  Smedes  &  M.  323;  Rives  v. 
Patty  (1876)  43  Miss.  338;  Dement  v. 
Heth  (1871)  45  Miss.  388. 

New  Jersey.  —  Carrick  v.  Carriek 
(1873)  23  N.  J.  Eq.  364;  Bradway  v. 
Holmes  (1892)  50  N.  J.  Eq.  311,  25 
Atl.  196;  Thief es  v.  Mason  (1897)  55 
N.  J.  Eq.  456,  37  Atl.  455;  Hartson  v. 
Elden  (1899)  58  N.  J.  Eq.  478,  44  Atl. 
156;  Parker  v.  Stevens  (1900)  61  N.  J. 
Eq.  163,  47  Atl.  573;  Roy  v.  Squier 
(1900)  61  N.  J.  Eq.  182,  48  Atl.  233. 

New  York.— Re  Place  (1849)  1  Redf. 
276;  Yale  v.  Baker  (1874)  2  Hun,  468. 

Ohio.— Blizzard  v.  Filler  (1851)  20 
Ohio,  479;  Curtis  v.  Lynch  (1869)  19 
Ohio  St.  392. 

Pennsylvania.  —  Allen  v.  Irwin 
(1815)  1  Serg.  &  R.  549;  Potts  v.  Smith 
(1852)  3  Rawle,  361,  24  Am.  Dec.  359. 

Rhode  Island.  —  Brodeur  v.  Valley 
Falls  Co.  (1887)  16  R.  I.  448,  17  Atl. 
54;  Probate  Ct.  v.  Williams  (1909)  30 
R.  I.  147,  73  Atl.  382,  19  Ann.  Cas.  554, 
reargument  denied  in  (1909)  —  R. 
I.  _,  74  Atl.  177. 

Tennessee.  —  Thomas  v.  Stanley 
(1857)  4  Sneed,  411. 

Texas. — Murphey  v.  Menard  (1854) 
11  Tex.  673;  Johnson  v.  Hogan  (1872) 
37  Tex.  77;  Ward  v.  Ward  (1880)  1 
Posey,  Unrep.  Cas.  123. 

Utah.— Reed  v.  Hume  (1902)  25 
Utah,  248,  70  Pac.  998. 

Virginia.  —  Coleman  v.  M'Murdo 
(1827)  5  Rand.  51;  Cheatham  v.  Bur- 
foot  (1838)  9  Leigh,  580. 

West  Virginia. — ^McCreery  v.  First 
Nat.  Bank  (1904)  55  W.  Va.  663,  47 
S.  E.  890;  Morris  v.  Westerman  (re- 
ported herewith)  ante,  1237;  Downey 
V.  Kearney  (1917)  81  W.  Va.  422,  94 
S.  E.  509. 

The  rule  is  also  stated  or  recognized 
in  the  following  cases: 

United  States. — De  Valengin  v. 
Duffy  (1840)  14  Pet.  282, 10  L.  ed.  457. 

Alabama. — Judge  of  Benton  County 
Ct.  V.  Price  (1844)  6  Ala.  36;  Willis 
V.  Willis  (1846)  9  Ala.  721;  Waring 
V.  Lewis  (1875)  53  Ala.  615;  Martin 
V.  Ellerbe  (1881)  70  Ala.  326. 

Connecticut. — Re  American  Bd.  of 


Comrs.  for  Foreign  Mission?   (1858) 
27  Conn.  344. 

Georgia.-— Criles  v.  Brown  (1878)  60 
Ga.  658;  Goodwynne  v.  Bellerby 
(1902)  116  Ga.  901,  43  S.  E.  275;  Bail- 
ey V.  McAlpin  (1905)  122  Ga.  616,  50 
S.  E.  398. 

Illinois. — Newhall  v.  Tumey  (1853) 
14  111.  338;  Hanifan  v.  Needles  (1884) 
108  111.  403. 

Indiana.  —  Lucas  v;  Donaldson 
(1888)  117  Ind.  139,  19  N.  E.  758. 

Kentucky. — Thomason  v.  Thomason 
(1858)  1  Met.  53;  Yager  v.  Bank  of 
Kentucky  (1907)  125  Ky.  177,  100  S. 
W.  848. 

Maine. — Meservey  v.  Kalloch  (1902) 
97  Me.  91,  53  Atl.  876. 

Maryland.  —  Hagthorp  v.  Hook 
(1829)  1  Gill  &  J.  270 ;  Stewart  v.  Fire- 
men's  Ins.  Co.  (1880)  53  Md.  572. 

Mississippi.  —  Kelsey  v.  Smith 
(1834)  1  How.  68;  Probate  Judge  v. 
Green  (1834)  1  How.  146;  Weir  v. 
Monahan  (1889)  67  Miss.  434,  7  So. 
291. 

Missouri.  —  Harney  v.  Dutcher 
(1851)  15  Mo.  89,  55  Am.  Dec.  131. 

Nebraska. — ^Prusa  v.  Everett  (1907) 
78  Neb.  251,  110  N.  W.  568,  118  N.  W. 
571. 

New  Jersey. — ^Brownlee  v.  Lockwood 
(1869)  20  N.  J.  Eq.  239;  McDonald  v. 
O'Connell  (1877)  39  N.  J.  L.  317. 

Ohio.  —  Montgomery  v.  Groepper 
(1878)  4  Ohio  L.  J.  67. 

Oregon. — Gatch  v.  Simpson  (1901) 
40  Or.  90,  66  Pac.  688. 

Pennsylvania.  —  Kendall  v.  Lee 
(1831)  2  Penr.  &  W.  482;  Carter  v. 
Trueman  (1847)  7  Pa.  315. 

Tennessee.— Bell  v.  Speight  (1850) 
11  Humph.  451;  Stott  v.  Alexander 
(1855)  2  Sneed,  650;  Cheek  v.  Wheat- 
ley  (1856)  3  Sneed,  484. 

Texas.— Collins  v.  Warren  (1885) 
63  Tex.  311. 

Yirgrinia.  —  Harman  v.  McMullin 
(1888)  85  Va.  187,  78  S.  E.  349. 

Washington. — Denton  v.  Schneider 
(1914)  80  Wash.  606,  142  Pac.  9. 

West  Virginia.  —  Brown  v.  Brown 
(1913)  72  W.  Va.  648,  47  L.R.A.(N.S.) 
995,  78  S.  E.  1040. 

Wisconsin. — Stronach  v.  Stronach 
(1865)  20  Wis.  129. 

Any  contrary  holding  or  views  in 
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Mnlford  ▼.  Mulford  (1885)  40  N.  J. 
Eq.  163,  and  in  Lindsley  v.  Personette 
(1882)  35  N.  J.  Eq.  355,  are  of  no  mo- 
ment in  view  of  the  latter  settled  opin- 
ion of  the  New  Jersey  coart 

The  decision  to  the  contrary  in  Wei- 
man  v.  Armour  (1811)  R.  M.  Charlt. 
(Ga.)  6,  seems  to  have  been  overlooked 
in  Thomas  v.  Hardwick  (1846)  1  Ga. 
78,  supra. 

"An  administrator  de  bonis  non  de- 
rives his  title  from  the  deceased,  and 
not  from  the  former  executor  or  ad- 
ministrator. To  him  is  committed  on- 
ly the  administration  of  the  goods, 
chattels,  and  credits  of  the  deceased 
which  have  not  been  administered. 
He  is  entitled  to  all  the  goods  and  per- 
sonal estate  which  remain  in  specie." 
United  States  v.  Walker  (1883)  109 
U.  S.  258,  27  L.  ed.  927,  3  Sup.  Ct.  Rep. 
277,  supra. 

'The  collection  of  the  testator's  or 
intestate's  debts,  or  a  sale  of  his  goods 
by  the  executor  or  administrator,  is 
such  an  administration  of  them  as  to 
preclude  the  administrator  de  bonis 
non  from  claiming  'or  exercising  any 
power  or  authority  over  them  or  the 
proceeds  of  them.  They  are  not  em- 
braced within  his  commission,  which 
is  for  the  administration  of  the  goods 
and  chattels,  rights  and  credits,  which 
were  of  the  testator  or  the  intestate  at 
the  time  of  his  death,  and  remain  un- 
administered.  For  unless  they  remain 
in  specie,  it  cannot  be  said  that  they 
were  of  the  goods  and  chattels,  rights 
and  credits,  which  belonged  to  the  de- 
ceased at  the  time  of  his  death." 
Potts  v.  Smith  (1832)  3  Rawle  (Pa.) 
368,  24  Am.  Dec.  359,  supra. 

In  Potts  V.  Smith  (1832)  3  Rawle 
(Pa.)  360,  supra,  the  court  referred  to 
*'the  Statute  30  Car.  II.  chap.  7,  ex- 
plained and  made  perpetual  by  4  &  5 
Wm.  &  M.  chap.  24,  §  12,  which  makes 
the  executor,  or  administrators  of  any 
executor  or  administrator,  whether 
rightful  or  of  his  own  wrong,  who 
shall  waste  or  convert  to  his  own  use 
the  estate  of  his  testator  or  intestate, 
liable  and  chargeable  in  the  same 
manner,  as  their  testator  or  intestate 
would  have  been  if  they  had  been  liv- 
ing;" and  said:  "Now  to  whom  would 
their  testator  or  intestate  have  been 


liable  if  living?  To  the  creditors*  or 
the  legatees  or  distribntors  [distrib- 
utees] if  you  please*  but  certainly  not 
to  the  administrator  dh  bonis  non,  be- 
cause there  was  no  sach  person  in 
being.  .  .  .  Again,  if  the  collection 
of  debts  owing  to  the  deceased,  or  the 
sale  of  his  goods,  by  the  executor  or 
administrator,  had  not  been  such  an 
administration  as  to  put  these  things 
beyond  the  reach  and  control  of  the 
administrator  de  bonis  non,  there  was 
but  little,  if  any,  occasion,  for  the 
Statutes  of  30  Car.  II.  and  4  &  5  Wm.  & 
M.,  already  mentioned,  because  the 
administrator  de  bonis  non  could  have 
maintained  his  action,  as  it  certainly 
would  have  beoR  his  duty  to  have 
done;  so,  if  he  had  the  right  and  the 
authority  for  the  recovery  of  all  the 
moneys  received  as  well  in  payment  of 
debts  due  to  the  deceased,  as  upon 
sales  made  of  his  goods,  by  the  execu- 
tor or  administrator,  against  the  per- 
sonal representatives  of  such  executor 
or  administrator,  and,  when  recov- 
ered, have  paid  the  creditors,  legatees, 
and  distributees,  the  enactment  of 
that  statute  would  have  been  useless. 
The  provisions,  however,  of  these 
statutes  prove  conclusively  to  my 
mind  that  such  right  and  authority 
were  never  supposed  to  have  existed 
on  the  part  of  the  administrator  de 
bonis  non." 

It  will  be  observed  that  in  MOBSIS 
V.  Westerman  (reported  herewith), 
ante,  1237,  a  man  died  leaving  part  of 
his  estate  to  his  daughter,  and  ap- 
pointing her  husband  executor,  and 
she  died  before  her  husband,  who 
qualified  as  her  administrator  and 
never  accounted  as  executor  or  ad- 
ministrator, having  converted  the 
property  before  the  wife's  death ;  and 
that  it  was  held  that  the  amount  due 
from  him  as  executor  of  the  first  estate 
was  an  unadministered  asset  of  the 
wife's  estate,  and  might  be  recovered 
by  her  administrator  de  bonis  non. 
But  as  to  the  the  estate  to  which  the 
fund  originally  belonged,  it  was  an 
administered  asset,  and  could  not 
be  recovered  by  the  administrator  de 
bonis  non  with  the  will  annexed,  of 
the  first  estate. 

It  must  be  admitted  that  the  old  law 
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has  very  little  directly  on  the  poin);. 
In  Packman's  Case  (1597)  6  Coke,  18b, 
77  Eng.  Reprint,  281,  it  was  said :    **lt 
an  administrator  waste  the  goods,  and 
afterwards  administration  is  commit- 
ted to  another,  yet  any  debtee  shall 
charge  him  in  debt."    In  Wankford  v. 
Wankford  (1699)  1  Salk.  306,  91  Eng. 
Reprint,  269,  Holt,  Ch.  J.,  said:     "If 
the  goods  of  the  testator  remain  in 
specie,  they  shall  go  to  his  adminis- 
trator de  bonis  non,  because  in  that 
case  it  is  notorious  which  were  the 
goods  of  the  testator,  and  they  are  dis- 
tinguishable."   And  there  are  a  num- 
ber of  cases  stating  that  the  adminis- 
trator de  bonis  non  is  entitled  to  the 
goods  which  remain  in  specie,  or  are 
unconverted.    An  unsatisfactory  anal- 
ogy is  claimed  from  the  cases  holding 
that  the  administrator  de  bonis  non 
shall  not  take  assets  whose  form  has 
been  changed.    But,  as  has  been  seen, 
the  great  weight  of  American  opinion 
renders  the  question  no  longer  open. 
Probably  the   most  learned   opinions 
on  the  question  are  those  in  Potts  v. 
Smith  (1832)  3  Rawle  (Pa.)  361,  and 
in     Coleman    v.    M'Murdo    (1827)    5 
Rand.     (Va.)     51.      The    opinion    in 
Thomas    v.    Riegel    (1835)    5    Rawle 
(Fa.)  265,  is  also  of  value  in  this  con- 
nection. 

It  may  be  noted  that  at  common  law, 
and  prior  to  the  Statute  of  Charles  II., 
a  devastavit  was  considered  as  a  per- 
sonal tort,  dying  with  the  person. 
Tucke's  Case  (1590)  Leon,  pt.  3,  p.  241, 
74  Eng.  Reprint,  659;  Brown  v.  (3ollins 
(1674)  2  Lev.  110,  83  Eng.  Reprint, 
473. 

In   Ormes  v.  Brown   (1899)  22  Ind. 
App.  569,  52  N.  E.  1005,  the  court  said: 
"As  the  only  right  of  action  given  by 
statute  to  an  administrator  de  bonis 
non   for  a  conversion  of  any  part  of 
the   personal  assets  of  the  estate  of 
his    predecessor  is   upon   his   official 
bond,  and  as  an  action  will  not  lie  in 
his  favor  for  a  tort  of  his  predecessor, 
as  such  tort  dies  with  him,  it  follows 
that,  as  the  complaint  proceeds  upon 
the    latter  theory,  it  was  wholly  in- 
sufficient." 

"Also  it  is  holden,  that  if  an  ex- 
ecutor receives  money  in  right  of  the 


testator,  and  lays  it  up  by  himself, 
and  dies  intestate,  that  this  money 
shall  go  to  the  administrator  de  bonis 
non,  being  easily  distinguished  to  be 
part  of  the  testator's  effects,  as  goods 
in  specie."  Bacon,  Abr.  "Executors 
&  Administrators"  (B)  2,  p.  24.  This 
view  was  held  in  Hackney  v.  Steadman 
(1853)  46  N.  C.  (1  Jones,  L.)  207. 
See  also  in  Re  Hall  (1827)  1  Hagg. 
Eccl.  Rep.  (Eng.)  139,  infra.  III.  An 
administrator  de  bonis  non  "is  entitled 
to  all  the  goods  and  personal  estate 
which  remain  in  specie.  Money  re- 
ceived by  the  former  executor  or  ad- 
ministrator in  his  character  as  such, 
and  kept  by  itself,  will  be  so  regard- 
ed." Beall  V.  New  Mexico  (1872)  16 
Wall.  (U.  S.)  535,  21  L.  ed.  292;  Uni- 
ted States  use  of  Wilson  v.  Walker 
(1883)  109  U.  S.  258,  27  L.  ed.  927,  3 
Sup.  Ct.  Rep.  277  (see  also  Rose's 
notes  to  this  case). 

While  the  question  of  the  right  of 
an  administrator  de  bonis  non  to  pro- 
ceed against  third  parties  is  beyond 
the  scope  of  this  note,  it  may  be  ob- 
served in  this  connection  that  it  has 
been  held  in  Kentucky  (although  the 
general  rule  there  applies)  that  mon- 
ey deposited  in  a  bank  by  an  executor 
to  his  credit  as  executor  might  be 
reached  by  an  administrator  de  bonis 
non.  Thus,  in  Clark  v.  Farmer's  Nat. 
Bank  (1907)  124  Ky.  563,  99  S.  W. 
674,  it  was  held  that  an  administrator 
de  bonis  non  could  recover  of  the  bank 
for  money  deposited  there  by  his  pred- 
ecessor to  his  credit  as  executor,  and 
paid  out  to  the  executor's  administra- 
tor before  the  appointment  of  the 
plaintiff,  on  the  ground  that  it  was 
assets  of  the  decedent.  On  the  other 
hand,  in  Pennsylvania,  where  the  com- 
mon-law rule  has  been  changed  by 
statute,  it  was  held  in  Sla3anaker  v. 
Fanner's  Nat.  Bank  (1883)  103  Pa. 
616,  where  an  administrator  de  bonis 
non  had  drawn  the  money  deposited 
by  his  predecessor  as  administrator, 
that  the  depositary  was  liable  to  the 
executor  of  such  predecessor,  on  the 
ground  that  even  under  the  statute 
the  administrator  de  bonis  non  would 
only  be  entitled  to  a  balance  after  a 
settlement  of  his  predecessor's  ac- 
count.    So,  in  Sibbs  v.  Philadelphia 
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Sav.  Fund  Soc.  (1893)  153  Pa.  345,  25 
Atl.  1119,  it  was  held  that  an  ad- 
ministrator de  bonis  non  could  not 
recover  from  the  depositary  money 
deposited  by  the  decedent  and  trans- 
ferred by  the  plaintiff's  predecessor 
to  his  name  as  administrator,  and 
drawn  out  by  such  predecessor's  ad- 
ministrator. But  in  Stair  v.- York  Nat. 
Bank  (1867)  55  Pa,  364,  93  Am.  Dec. 
759,  where  an  administrator  of  an  ex- 
ecutor had  settled  such  executor's  ac- 
count, showing  a  balance,  it  was  held 
that  an  administratoi'  de  bonis  non  of 
the  first  testator  might  recover  of  the 
depositary  money  deposited  by  the 
executor,  being  a  part  of  such  balance 
and  never  drawn  out. 

III.  Contrary  doctrine. 

Support  of  opposition  to  the  gen- 
eral rule  has  been  claimed  in  the  au- 
thorities holding  that  an  administra- 
tor durante  minore  setate  is  liable  to 
the  executor.  See,  for  example  of 
such  authorities,  Fotherby  v.  Pate 
(1747)  3  Atk.  603,  26  Eng.  Reprint, 
1148;  Bacon,  Abr.  ''Executors  &  Ad- 
ministrators" (B)  2,  p.  18;  Vaughan, 
Ch.  J.,  in  Brookings  v.  Jennings 
(1674)  1  Mod.  174,  86  Eng.  Reprint, 
809.  But  it  was  said  in  Fotherby  v. 
Pate  (Eng.)  supra,  that  such  an  ad- 
ministrator is  "little  more  than  a  per- 
son appointed  ad  colligendum  bona." 

In  Phelps  V.  Sproule  (1831)  4  Sim. 
318,  58  Eng.  Reprint,  119,  Shadwell, 
V.  C,  said  that  the  right  to  call  for 
an  account  fell  upon  the  administra- 
tor de  bonis  non. 

In  Hall's  Goods  (1827)  1  Hagg.  Eccl. 
Rep.  (Eng.)  139,  an  action  being 
brought  in  the  King's  bench  by  the 
administrator  de  bonis  non  against  the 
executors  of  his  predecessor,  who  left 
a  considerable  balance  of  the  estate 
in  the  hands  of  his  bankers,  the 
prerogative  court  granted  a  motion 
that  the  bond  be  produced  before  the 
King's  bench.  But  this  case  is  com- 
mented* on  in  Beall  v.  New  Mexico 
(1872)  16  Wall.  (U.  S.)  535,  21  L.  ed. 
292,  as  undoubtedly  founded  on  the 
theory  that  there  was  undistributed 
money  in  bank,  which  was  a  part  of 
the  original  intestate's  estate  in  spe- 
cie. 


For  Welman  v.  Armour  (1811)  R, 
M.  Charlt.  (6a.)  6,  see  supra,  II. 

New  Hampsliire. 

The  New  Hampshire  cases  seem  to 
take  it  for  granted  that  the  common- 
law  rule  is  not  in  force  there,  whether 
they  were  decided  before  or  after  the 
statute,  providing  that  if  administra- 
tion becomes  vacant  the  judge  of  pro- 
bate may  grant  administration  on  the 
estate  not  already  administered,  to 
such  person  as  he  may  think  proper, 
and  that  no  person  shall  act  as  ad- 
ministrator until  he  shall  have  given 
bonds  to  the  probate  judge  to  pay  and 
deliver  the  residue  of  the  estate  which 
shall  bQ  found  remaining  upon  the  ac- 
count of  such  executor  or  administra- 
tor, unto  such  person  as  said  judge  by 
his  decree  shall  limit  and  appoint. 

An  administrator  de  bonis  non  cum 
testamento  annexe  was  held  entitled 
to  prosecute  in  the  name  of  the  judge 
of  probate  an  action  upon  the  bond  of 
his  predecessor,  to  recover  a  balance 
found  remaining  in  his  hands  on  a 
settlement  of  his  final  account  of  ad- 
ministration, as,  where  the  balance 
remained  in  the  hands  of  a  deceased 
executor  unadministered,  it  was  pecu- 
liarly and  legitimately  within  the 
province  of  the  new  administrator,  as 
part,  or  the  whole,  of  the  estate  of  the 
deceased  testator,  of  which  it  was  his 
express  and  positive  duty  to  take 
charge.  *  Judge  of  Probate  v.  Glaggett 
(1858)  36  N.  H.  381,  72  Am.  Dec.  314. 

An  administrator  de  bonis  non  was 
held  to  be  the  official  successor  in  the 
trust,  and  entitled  to  receive  whatever 
remained  of  the  estate  in  his  pred- 
ecessor's hands,  on  the  settlement  of 
the  account;  and,  in  default  of  pay- 
ment, was  the  proper  person  to  main- 
tain an  action  by  a  suit  on  the  probate 
bond.  Prescott  v.  Farmer  (1879)  59 
N.  H.  90. 

Where  an  executor  in  New  Hamp- 
shire sold  lands  in  Vermont  as  admin- 
istrator with  the  will  annexed,  and  the 
settlement  in  Vermont  showed  a  large 
sum  in  his  hands  with  which  he  was 
charged,  and  the  court  in  Vermont  or- 
dered him  to  pay  the  same  to  such 
persons  as  the  probate  court  in  New 
Hampshire  should  direct,  it  was  held 
that  the  administrator  de  bonis  non  of 
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the  estate  in  New  Hampshire  was  en- 
titled to  recover  on  the  executor's 
bond  for  the  balance  in  the  hands  of 
such  executor.  Judge  of  Probate  v. 
Heydock  (1887)  8  N.  H.  491. 

Iforth  Carolina. 

In  Cannon  v.  Jenkins  (1830)  16  N. 
C.  (1  Dev.  Eq.)  422,  it  was  held  that 
an  account  of  the  proceeds  of  slaves 
demanded  by  legatees  involved  a  gen- 
eral account  of  the  deceased  adminis- 
trator's administration, — **an  account 
to  which  the  next  of  kin  have  no  pri- 
mary right,  but  only  the  administrator 
de  bonis  non  of  the  testator." 

In  Conrad  v.  Dal  ton  (1831)  14  N.  C. 
(3  Dev.  L.)  251,  the  court  said: 
"Where  the  goods  have  actually  been 
wasted  by  the  first  executor  or  admin- 
istrator, I  am  at  a  loss  to  say  what  is 
to  be  done.  For  a  devastavit  is  in 
tort  which  dies  with  the  person.  Per- 
haps our  acts  of  assembly,  reviving  all 
causes  of  action  where  property  is  the 
subject  of  controversy, — that  is,  all 
which  are  not  merely  vindictive, — 
will  enable  the  administrator  de  bonis 
non  to  sustain  an  action,  even  where 
there  has  been  an  actual  devastavit." 

In  Badger  v.  Jones  (1872)  66  N.  C. 
805,  it  was  said  that  "for  any  devas- 
tavit on  the  part  of  the  previous  ad- 
ministrator, the  administrator  de  bon- 
is non  ought  to  recover  the  value  or 
the  goods  and  effects  wasted,  by  an 
action  on  the  bond  of  his  predecessor." 

In  Thompson  v.  Badham  (1874)  70 
N.  C.  141,  it  was  said  that  an  adminis- 
trator de  bonis  non  "alone,  to  the  ex- 
clusion of  creditors  and  distributees, 
can  recover  from  the  representative  of 
a  deceased  administrator,  not  only  the 
property  remaining  in  specie  (which 
is  the  general  law),  but  also  the  value 
of  the  assets  which  the  administrator 
has  wasted  or  misapplied." 

And  it  is  now  established  in  North 
Carolina  that  converting  assets  is 
not  administering  them  and  that 
the  administrator  has  recourse  on 
his  predecessor's  bond.  Lansdell  v. 
Winstead  (1877)  76  N.  C.  866, 
where  the  court  said:  "Wasting  an 
estate  is  not  administering  it.  An 
administration  can  be  affected  only  by 
collecting  the  assets,  paying  the  debts, 
and  making  a  final  distribution  of  the 


surplus  among  the  next  of  kin.  If  an 
administrator  dies  before  this  is  done, 
an  administrator  de  bonis  non  must 
be  appointed,  and  sp  on  ad  infinitum, 
until  a  final  settlement  and  distribu- 
tion of  the  estate  are  made.  The  as- 
sets which  were  wasted  by  Dillihay 
were  unadministered,  and  can  be  ad- 
ministered after  his  death  only 
through  an  administrator  de  bonis 
non,  in  whose  name  only  can  they, 
when  recovered,  be  subjected  to  the 
demands  of  creditors  and  the  claims 
of  the  next  of  kin." 

An  administrator  de  bonis  non  may 
recover  on  his  removed  predecessor's 
b6nd  for  a  devastavit.  Badger  v. 
Jones  (1872)  66  N.  C.  305  (;.  mating 
the  rule) ;  Latham  v.  Bell  (1873)  69 
N.  C.  135;  Carlton  v.  Byers  (1874)  70 
N.  C.  691.  In  Tulburt  v.  Hollar  (1889) 
102  N.  C.  406,  9  S.  E.  430,  where  the 
administrator  had  resigned,  it  was 
held  that  an  action  on  his  bond  should 
be  brought  by  an  administrator  de 
bonis  non  under  North  Carolina  Code, 
§  1517,  providing  that  whenever  the 
letters  of  an  executor,  administrator, 
or  collector  are  revoked  his  bond  may 
be  prosecuted  by  the  person  or  per- 
sons succeeding  to  the  administration 
of  the  estate.  It  was  said:  "How- 
ever it  may  be  elsewhere,  under  the 
section  of  the  Code  and  decisions  re- 
ferred to,  it  is  different  in  this  state, 
and  it  is  well  settled  that  such  an  ac- 
tion cannot  be  maintained  by  the  next 
of  kin,  distributees,  or  creditors." 

A  balance  in  the  account  of  the  ad- 
ministrator is  to  be  recovered  on  his 
bond  by  the  administrator  de  bonis 
non.  Ham  v.  Kornegay  (1881)  85  N. 
C.  119;  University  of  North  Carolina 
V.  Hughes  (1884)  90  N.  C.  537  (cited 
in  Merrill  v.  Merrill  (1885)  92  N.  C. 
657  and  in  Hardy  v.  Miles  (1884)  91 
N.  C.  131);  Jones  v:  Wooten  (1905) 
137  N.  C.  421,  49  S.  E.  915.  It  was  so 
held  in  an  action  for  undistributed 
moneys.  Gilliam  v.  Watkins  (1899) 
104  N.  C.  180,  10  S.  E.  183. 

It  is  the  duty  of  an  administrator 
de  bonis  non  to  collect  in  all  sums  due 
the  estate,  whether  by  the  former  ad- 
ministrator or  others.  Mann  v.  Baker 
(1906)  142  N.  C.  235,  65  S.  E.  102. 

So,   in   Wilson   v.   Pearson    (1889) 
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102  N.  C.  .290,  9  S.  E.  707,  it  was  said 
that  an  action  for  a  devastavit  com- 
mitted by  an  administrator  de  bonis 
non  cum  testamei)to  annexo,  who  had 
died,  should  be  brought  in  the  name  of 
the  succeeding  administrator  de  bonis 
non,  and  that  this  was  well  settled  in 
North  Carolina,  although  a  different 
rule  prevailed  elsewhere. 

Sonth  Carolina* 

In  Foster  v.  Brown  (1829)  1  Bail.  L. 
221,  19  Am.  Dec.  672,  it  was  said  that 
an  executor  of  the  will  of  decedent 
could  have  compelled  a  preceding  ad- 
ministrator to  account.  In  Easterling 
V.  Thompson  (1838)  Rice,  L.  346,  the 
court  said  that  upon  the  death  of  an 
administrator  his  administrator  was 
not  accountable  to  the  creditors  of  the 
first  intestate.  Their  remedy  was 
against  the  administrator  de  bonis 
non,  whose  duty  it  was  to  have  an  ac- 
count from  the  administrator  of  the 
first  administrator.  In  Davis  v, 
Wright  (1835)  2  Hill,  L.  560,  it  was 
held  that  an  administrator  of  an  ad- 
ministrator was  not  liable  for  interest 
until  an  administrator  de  bonis  non 
was  appointed,  inasmuch  as,  before 
his  appointment,  there  was  no  person 
legally  authorized  to  receive  the  mon- 
ey and  give  a  discharge.  In  Villard  v. 
Robert  (1847)  1  Strobh.  Eq.  393,  it 
was  held  that  an  administrator  de  bon- 
is non  was  competent  to  demand  and 
compel  an  account  from  his  predeces- 
sor, the  court  apparently  considering 
as  dictum  the  contrary  view  taken  in 
Smith  V.  Carrere  (1843)  1  Rich.  Eq. 
123,  where  it  was  held  that  the  dis- 
tributee might  sue  the  representative 
of  a  deceased  administrator  without 
the  appointment  of  an  administrator 
de  bonis  non,  the  court  taking  the 
view  that  an  administrator  de  bonis 
non  could  not  recover  of  his  predeces- 
sor for  converted  assets.  The  opin- 
ions in  the  Villard  Case,  supra,  con- 
tain a  review  of  a  number  of  English 
cases,  and  do  not  admit  that  the  gen- 
eral rule  aforesaid  was  ever  the  com- 
mon law. 

The  Villard  Case  was  approved  on 
principle  in  Rhame  v.  Lewis  (1867)  13 
Rich.  Eq.  818,  and  in  Redfearn  v. 
Craig  (1900)  57  S.  C.  634,  35  S.  E. 
1024,  where  the  court  said :    "It  is  con- 


tended that  the  authorities  in  this 
state  support  the  view  that  it  is  only 
unadministered  assets  of  an  intestate 
that  pass  to  his  administrator  de  bon- 
is non,  on  the  death  of  the  first  ad- 
ministrator. As  long  as  Smith  v. 
Carrere,  supra,  was  allowed  to  remain 
as  authority  in  this  state,  there  was 
something  in  defendant  W.  D.  Craig's 
contention;  but  when  Chancellor  Job 
Johnson,  by  his  clear  reasoning,  with 
the  authorities  supporting  his  posi- 
tion, in  Villard  v.  Robert,  supra,  fur- 
nished a  review  of  Chancellor  Harp- 
er's decree  in  Smith  v.  Carrere,  supra, 
there  was  nothing  left  in  it  but  its 
name;  its  authority  was  blasted  for- 
ever. .  .  .  The  later  case  of  Rhame 
V.  Lewis  (1867)  13  Rich.  Eq.  269,  went 
further,  if  anything,  than  did  Villard 
V.  Robert,  supra." 

Tennessee. 

In  Tennessee,  the  cases,  while  at 
first  inclining  to  the  general  rule, 
later  took  the  contrary  view. 

In  Thompson  v.  Childress  (1873)  1 
Tenn.  Ch.  369,  it  was  said :  "The  near- 
est analogy  in  the  law  to  the  case  be- 
fore us  is  that  of  an  administrator  de 
bonis  non  and  his  right  to  sue  his 
predecessor.  Upon  this  subject,  the 
decisions  of  our  supreme  court  are  not 
quite  as  clear  and  consistent  as  an  in- 
ferior tribunal  would  like  to  find  them. 
In  Shackleford  v.  Runyan  (1846)  7 
Humph.  141,  it  was  held  that  an  ad- 
ministrator de  bonis  non  might  call 
his  predecessor  'in  the  administration 
to  account  in  a  court  of  chancery; 
while  in  Stott  v.  Alexander  (1855)  2 
Sneed,  654,  there  is  a  dictum  to  the 
contrary.  On  the  other  hand,  in 
Thomas  v.  Stanley  (1857)  4  Sneed, 
411,  it  was  held  that  an  administrator 
de  bonis  non  could  not  maintain  cov- 
enant on  the  administration  bond  of 
his  predecessor,  which  decision  is  re- 
ferred to  and  recognized  in  Reeves  v. 
Steele  (1859)  2  Head,  647.  The  latest 
decisions  and  the  weight  of  authority 
are  against  the  power  to  sue,  at  any 
rate  upon  the  bond  of  the  predecessor; 
and  it  is  a  suit  upon  the  bond  that  is 
now  before  us." 

In  Stott  V.  Alexander  (1855)  2 
Sneed,  650,  it  was  held  that  the  admin- 
istrator de  bonis  non  could  not  main- 
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tain  an  action,  of  trover  against  the 
representative  of  the  former  adminis- 
trator for  money  of  the  plaintiff's  in- 
testate, collected  by  the  former  ad- 
ministrator, where  the  same  could  not 
be  specifically  distinguished  and  iden- 
tified. 

In  Thomas  v.  Stanley,  supra,  it  was 
held  that  an  administrator  de  bonis 
non  could  not  maintain  an  action  on 
the  bond  of  his  predecessor  for  money 
received  by  him,  which  he  had  failed 
to  pay  over  to  the  heirs  and  distrib- 
utees, as  the  duty  of  administrators  de 
bonis  non  only  applies  to  such  prop- 
erty and  effects  not  administered  as 
remained  in  specie. 

In  Cheek  v.  Wheatley  (1856)  3 
Sneed,  484,  the  court  said  that  an 
administrator  de  bonis  non  "is  to  ad- 
minister such  assets  of  the  estate  as 
remain  in  specie  at  the  death  of  the 
former  administrator.  To  this  extent 
merely,  in  the  absence  of  statutory 
regulations,  is  he  the  representative 
of  the  estate.  ...  He  is  not  re- 
sponsible for  the  maladministration  or 
devastavit  of  his  predecessor.  He 
cannot  inquire  into  or  impeach  the 
validity  of  his  acts." 

But  in  Shackelford  v.  Runyan 
(1846)  7  Humph.  141,  it  was  held  that 
an  administrator  de  bonis  non  could 
call  to  account  the  personal  represent- 
ative of  the  first  administrator.  The 
court  said:  "However  it  may  be  in 
England,  or  elsewhere,  an  administra- 
tor de  bonis  non  in  our  state  is  clothed 
with  the  full  powers,  and  subject  to 
all  the  duties,  of  the  first  personal 
representative,  and  is  embraced  .and 
described  in  our  statutes  by  the  gen- 
eral description  of  administrator, 
whether  by  such  statutes  powers  are 
given  or  duties  imposed." 

And  where  an  administrator  de  bon- 
is non  and  the  heirs  and  distributees 
brought  a  bill  against  the  executors 


and  sureties  of  the  administrator, 
seeking  to  collect  the  balance  found 
due  on  the  last  settlement  and  to  cor- 
rect all  errors  therein,  it  was  held  that 
such  an  action  could  be  maintained. 
Whitaker  v.  Whitaker  (1883)  12  Lea, 
393.  The  court  distinguished  the 
cases  of  Thomas  v.  Stanley,  Stott  v. 
Alexander,  and  Cheek  v.  Wheatley,  su- 
pra, on  the  ground  that  these  cases 
were  all  actions  at  law,  and  "they  nec- 
essarily, in  their  investigation,  would 
have  ordered  a  review  of  the  accounts 
of  the  former  administrator,  for  which 
the  machinery  of  a  law  court  is  in- 
sufficient." 

IV,  Misi^ellaneous, 

A  judgment  in  personam  for  a  dev- 
astavit, rendered  against  an  executor 
and  in  favor  of  an  administrator  de 
bonis  non  by  a  probate  court,  will  be 
assumed  to  have  been  within  its  pow- 
ers until  the  state  supreme  court  de- 
cides otherwise,  in  view  of  statutes 
which  provide  for  charging  an  execu- 
tor in  his  account  with  all  the  goods 
of  the  deceased  that  come  to  his  pos- 
session, and  with  waste  in  case  of 
neglect  to  pay  over  the  money  in  his 
hands,  or  of  loss  to  the  persons  in- 
terested, with  liability  on  the  bond  as 
an  alternative,  and  of  decisions  of  the 
highest  state  court  that  money  re- 
ceived by  an  administrator,  and  un- 
justifiably paid  out,  is  still  in  his 
hands  in  contemplation  of  law,  and 
that  parties  interested  may  surcharge 
or  falsify  his  account,  and  that  the  as- 
sets of  an  estate  are  not  regarded  as 
administered  until  they  have  been  col- 
lected and  applied  as  required  by  law 
or  by  the  will,  until  which  time  the 
jurisdiction  of  the  probate  court  re- 
mains. Michigan  Trust  Co.  v.  Ferry 
(1912)  228  U.  S.  346,  67  L.  ed.  867,  33 
Sup.  Ct.  Rep.  550,  reversing  (1910) 
99  C.  C.  A.  221,  235,  175  Fed.  667,  681. 

B.  B.  B« 


1260 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appts. 

V. 

BEAKES  DAIRY  COMPANY,  Respt. 

New  Torle  Court  of  Appeals  ^  February  12,  191S. 
(222  N.  Y.  416,  119  N.  E.  116.) 

License  —  condition  —  bond  to  pay  debts. 

1.  A  corporation  may  be  required  to  give  bond  to  pay  for  purchases 
made,  or  to  satisfy  a  state  commissioner  of  its  solvency,  as  a  condition  to 
securing  a  license  to  engage  in  the  business  of  purchasing  milk  and  cream. 

[See  note  on  this  question  beginning  on  page  1271.] 


Statutes  —  amendment  —  existing 
penalties. 

2.  The  insertion  iii  an  agricultural 
law  of  a  provision  requiring  a  license 
with  bond  to  pay  for  purchases  made 
before  engaging  in  the  business  of 
buying  milk  makes  the  insertion  sub- 
ject to  existing  provisions  of  the  law 
providing  penalties  to  be  collected  in 
a  civil  action  for  violation  of  the  stat- 
ute. 

[See  21  R.  C.  L.  220  et  seq.] 

Pleading. —  separate  counts  —  pen- 
alties —  what  considered. 

3.  In  an  action  to  recover  a  series 
of  penalties  for  purchasing  milk  with- 
out a  license,  each  purchase  being  the 
subject  of  a  separate  count,  each 
count  must  be  read  separately  as 
though  it  was  the  only  one,  in  deter- 
mining whether  or  not  a  violation  of 
the  statutory  provision  is  charged. 

License  —  purchasing  milk  —  busi- 
ness. 

4.  Carrying  on  the  business  of  pur- 
chasing milk  within  the  meaning  of  a 
statute  requiring  a  license  for  such 
business  implies  continuity  of  con- 
duct,— a  continuous  course  of  deal- 
ing, not  an  isolated  transaction. 

[See  17  R.  C.  L.  474,  478.] 

Pleading  —  failure  to  state  cause  of 
action. 

6.  A  complaint  seeking  penalties 
for  a  large  number  of  separate  acts  of 
buying  milk  without  license,  without 
charging  the  carrying  on  of  the  busi- 
ness bf  buying  milk  for  which  the 
statute  requires  a  license  to  be  taken 
out,  does  not  state  a  cause  of  action. 

• 

Constitutional  law  —  holding  statute 
unconstitutional. 

6.  To  hold  a  statute  unconstitution- 
al is  a  grave  thing. 

[See  6  R.  C.  L.  73,  74.1 


—  prohibiting  lawful  business. 

7.  The  state  may  not  prohibit  the 
business  of  purchasing  milk  and 
cream. 

[See  6  R.  C.  L.  266-268.] 

—  regulation  of  business. 

8.  The  legislature  may  regulate  a 
business,  however  lawful  in  itself,  if 
it  may  become  a  medium  of  fraud. 

[See  6  R.  C.  L.  267,  268.] 

—  right  to  raise  question  of  unconsti- 
tutionality. 

9.  One  not  affected  by  the  unconsti- 
tutionality of  a  statute  cannot  raise 
the  question  of  such  unconstitutional- 
ity. 

[See  6  R.  C.  L.  89  et  seq.] 

—  class  legislation. 

10.  A  statute  requiring  a  license  of 
persons  engaged  in  the  business  of 
buying  milk  and  cream  is  not  invalid 
as  class  legislation. 

[See  17  R.  C.  L.  507  et  seq.] 

—  prohibition  of. 

11.  There  is  no  constitutional  pro- 
hibition against  class  legislation  as 
such,  if  the  classification  is  based  on 
some  reasonable  grounds  and  is  not 
essentially  arbitrary. 

[See  6  R.  C.  L.  378 ;  17  R.  C.  L.  509- 
511.] 

—  de^gation  of  legislative  power. 

12.  Power  vested  in  a  state  commis- 
sioner to  waive  a  provision  of  a  stat- 
ute requiring  the  giving  of  a  bond 
conditioned  to  pay  debts  in  order  to 
secure  a  license  to  purchase  milk  and 
cream  in  case  of  persons  of  recognized 
financial  ability  is  not  an  unconstitu- 
tional delegation  of  legislative  power. 

[See  17  R.  C.  L.  531,  532.] 

—  right  of  corporation. 

13.  A  corporation  has  no  natural 
right  to  engage  in  the  business  of  pur- 


PEOPLE  V.  BEAKES  DAIRY  CO. 

(tit  N,  Y.  hl$^  219  N,  B.  lis.) 


1261 


chasing  milk  without  obtaining  a  li- 
cense on  such  terms  as  the  legislature 
may  provide. 

[See  17  R.  C.  L.  489.] 

Corporaticm  —  right  to  impair  charter* 

14.  The  legislature  may  not,  under 


the  guise  of  an  amendment  to  a  cor- 
porate charter,  defeat  or  substantially 
impair  the  object  of  the  grant,  but  it 
may  qualify  it  by  reasonable  restric- 
tions. 

[See  7  R.  C.  L.  121.] 


Appeal  by  the  people  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  reversing  an  order  of  a  Special  Term 
for  Saratoga  County  (Kellogg,  J.)  denying  defendant's  motion  for  judg- 
ment on  the  pleadings,  and  dismissing  the  complaint,  in  an  action  brought 
to  recover  penalties  for  purchasing  milk  without  a  license  in  violation  of 
statute.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Charles  M.  Stem,  and  C  T.     82  L.  ed.  628,  626,  9  Sup.  Ct.  Rep.  231; 


Dawes,  with  Mr.  Merton  E.  Lewis,  At- 
torney General,  for  appellants: 

In  so  far  as  defendant  is  concerned, 
the  Milk-gathering  Statute  can  be  sus- 
tained as  an  exercise  of  the  reserved 
power  of  the  state  to  amend  the  cor- 
porate charter  of  one  of  its  own  cor- 
porations. 

Jeffrey  Mfg.  Co.  v.  Blagg,  286  U.  S. 
671,  676,  69  L.  ed.  864,  368,  86  Sup. 
Ct.  Rep.  167,  7  N.  C.  C.  A.  670;  Berea 
College  V.  Kentucky,  211  U.  S.  46,  68 
L.  ed.  81,  29  Sup.  Ct.  Rep.  33 ;  Adiron- 
dack R.  Co.  V.  New  York,  176  U.  S.  836, 
44  L.  ed.  492,  20  Sup.  Ct  Rep.  460; 
New  York  &  N.  E.  R.  Co.  v.  Bristol, 
161  U.  S.  666,  667,  38  L.  ed.  269,  272, 
14  Sup.  Ct.  Rep.  437;  People  v.  O'Bri- 
en, 111  N.  Y.  1,  2  L.R.A.  256,  7  Am.  St 
Rep.  684,  18  N.  E.  692;  Greenwood  v. 
Union  Freight  &  R.  Co.  106  U.  S.  13, 
26  L.  ed.  961;  Lord  v.  Equitable  Life 
Assur.  Co.  194  N.  Y.  212,  22  L.R.A. 
(N.S.)  420,  87  N.  E.  443;  St  Louis,  L 
M.  &  S.  R.  Co.  V.  Paul,  173  U.  S.  404, 
408,  43  L.  ed.  746,  748,  19  Sup.  Ct-Rep. 
419;  Dartmouth  College  v.  Woodward, 
4  Wheat.  618,  4  L.  ed.  629 ;  New  York 
&  N.  E.  R.  Co.  v.  Bristol,  161  U.  S.  656, 
38  L.  ed.  269,  14  Sup.  Ct  Rep.  437; 
New  York  v.  Twenty-third  Street  R. 
Co.  113  N.  Y.  311,  21  N.  E.  60;  Erie 
R.  Co.  V.  Williams,  233  U.  S.  686,  701, 
58  L.  ed.  1156,  1161,  51  L.R.A.  (N.S.) 
1097,  34  Sup.  Ct  Rep.  761;  Ives  v. 
South  Buffalo  R.  Co.  201  N.  Y.  271,  34 
L.R.A.(N.S.)  162,  94  N.  E.  431,  Ann. 
Cas.  1912B,  156,  1  N.  C.  C.  A.  517; 
New  York,  C.  &  H.  R.  R.  Co.  v.  Wil- 
liams, 199  N.  Y.  108,  35  L.R.A.  (N.S.) 
649,  139  Am.  St  Rep.  850,  92  N.  E.  404. 

The  state  may  constitutionally  com- 
pel the  licensing  and  bonding  of  any 
business  which  presents  great  oppor- 
tunities for  fraud. 

Dent  V.  Virginia,  129  U.  S.  114,  122, 


Musco  V.  United  Surety  Co.  196  N.  Y. 
469,  134  Am.  St.  Rep.  861,  90  N.  E. 
171 ;  Fox  V.  Smith,  123  App.  Div.  369, 
108  N.  Y.  Supp.  181 ;  Stern  v.  Metro- 
politan L.  Ins.  Co.  169  App.  Div.  217, 
164  N.  Y.  Supp.  472;  People  ex  rel. 
Armstrong  v.  Warden,  183  N.  Y.  223, 
2  L.R.A.  (N.S.)  869,  76  N.  E.  11,  6  Ann. 
Cas.  325;  New  York  v.  Vandewater, 

113  App.  Div.  456,  99  N.  Y.  Supp.  306; 
Brazee  v.  Michigan,  241  U.  S.  340,  60 
L.  ed.  1034,  36  Sup.  Ct.  Rep.  561,  Ann. 
Cas.  1917C,  522;  Armour  &  Co.  v. 
North  Dakota,  240  U.  S.  610,  60  L. 
ed.  771,  36  Sup.  Ct  Rep.  440,  Ann. 
Cas.  1916D,  648;  People  v.  Charles 
Schweinler  Press,  214  N.  Y.  395, 
L.R.A.1918A,  1124,  108  N.  E.  639,  Ann. 
Cas.  1916D,  1059 ;  Wright  v.  Hart  182 
N.  Y.  830,  2  L.R.A.(N.S.)  338,  75  N. 
E.  404,  3  Ann.  Cas.  263 ;  Klein  v.  Mara- 
velas,  219  N.  Y.  383,  L.R.A.1917E,  549, 

114  N.  E.  809,  Ann.  Cas.  1917B,  273. 
A  statute  cannot  be  proved  uncon- 
stitutional by  thinking  up  other  in- 
stances to  which  it  might  with  equal 
propriety  have  been  made  to  apply. 

Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  114,  121,  64  L.  ed.  688,  692,  30 
Sup.  Ct.  Rep.  496;  Keokee  Consol. 
Coke  Co.  V.  Taylor,  234  U.  S.  224,  227, 
58  L.  ed.  1288,  1289,  34  Sup.  Ct  Rep. 
856;  Musco  v.  United  Surety  Co.  132 
App.  Div.  303,  117  N.  Y.  Supp.  21;  Cen- 
tral Lumber  Co.  v.  South  Dakota,  226 
U.  S.  167,  160,  57  L.  ed.  164,  169,  33 
Sup.  Ct  Rep.  66;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77;  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  ed.  247,  4 
Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep. 
468;  Brass  v.  North  Dakota,  153  U. 
S.  391,  38  L.  ed.  757.  4  Inters.  Com. 
Rep.  670, 14  Sup.  Ct  Rep.  857 ;  German 
Alliance  Ins.  Co.  v.  Lewis,  233  U.  S. 
389,  58  L.  ed.  1011,  L.R.A.1916C,  1189, 
34  Sup.  Ct  Rep.  612. 
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There  has  been  no  unconstitutional 
delegation  of  legislative  power.  The 
statute  does  not  vest  in  the  commis- 
sioner of  agriculture  power  to  ar- 
bitrarily excuse  one  person  fron^  the 
giving  of  a  bond,  and  require  it  of 
another. 

People  v.  C.  Klinck  Packing  Co.  214 
N.  Y.  131,  108  N.  E.  278,  Ann.  Cas. 
1916D,  1051 ;  Stem  v.  Metropolitan  L. 
Ins.  Co.  169  App.  Div.  220,  154  N.  Y. 
Supp.  472;  Saratoga  Springs  v.  Sara- 
toga Gas,  E.  L.  &  P.  Co.  191  N.  Y.  128, 
18  L.R.A.(N.S.)  713,  83  N.  E.  693,  14 
Ann,  Cas.  606;  People  ex  rel.  Lodes  v. 
Health  Dept.  189  N.  Y.  187,  13  L.R.A. 
(N.S.)  894,  82  N.  E.  187. 

Mr.  Walter  Jeffreys  Carlin,  for  re- 
spondent : 

Section  56  of  the  Agricultural  Law 
cannot  be  sustained  on  the  ground 
that  it  is  an  exercise  of  the  reserved 
power  to  alter,  amend,  or  repeal  the 
charter  of  a  corporation. 

Rathbone  v.  Wirth,  150  N.  Y.  459, 
84  L.R.A.  408,  45  N.  E.  15;  Lawton  v. 
Steele,  119  N.  Y.  226,  7  L.R.A.  134,  16 
Am.  St.  Rep.  813,  23  N.  E.  878,  affirmed 
in  152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Skaneateles  Waterworks 
Co.  V.  Skaneateles,  161  N.  Y.  154,  46 
L.R.A.  687,  55  N.  E.  562,  184  U.  S.  354, 
46  L.  ed.  585,  22  Sup.  Ct.  Rep.  400;  New 
York  &  L.  I.  R.  Co.  v.  O'Brien,  192 
N.  Y.  558,  85  N.  E.  1113,  121  App.  Div. 
819,  106  N.  Y.  Supp.  909;  Re  New  York 
Dist.  R.  Co.  107  N.  Y.  42,  14  N.  E.  187, 
42  Hun,  621 ;  Re  Middletown,  82  N.  Y. 
196;  People  ex  rel.  Angerstein  v.  Ken- 
ney,  96  N.  Y.  294;  Duryee  v.  New 
York,  96  N.  Y.  477;  Marshall  Field 
&  Co.  V.  Clark,  143  U.  S.  696,  36  L.  ed. 
811,  12  Sup.  Ct.  Rep.  495;  Ives  v. 
South  Buffalo  R.  Co.  201  N.  Y.  271,  34 
L.R.A.(N.S.)  162,  94  N.  E.  481,  Ann. 
Cas.  1912B,  156,  1  N.  C.  C.  A.  517. 

Section  55  of  the  Agricultural  Law 
is  unconstitutional,  being  in  violation 
of  both  the  state  and  Federal  Consti- 
tutions. 

Ex  parte  Young,  209  U.  S.  123,  52 
L.  ed.  714,  13  L.R.A.  (N.S.)  982,  28 
Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764; 
People  V.  Windholz,  92  App.  Div.  569, 
86  N.  Y.  Supp.  1015;  People  ex  rel. 
Appel  V.  Zimmerman,  102  App.  Div. 
103,  92  N.  Y.  Supp.  497 ;  Watertown  v. 
Rodenbaugh,  112  App.  Div.  723,  98  N. 
Y.  Supp.  885;  Grossman  v.  Caminez, 
79  App.  Div.  15,  79  N.  Y.  Supp.  900; 
Cody  V.  Dempsey,  86  App.  Div.  335,  83 
N.  Y.  Supp.  899;  People  ex  rel.  Duryea 
V.  Wilber,  198  N.  Y.  1,  27  L.R.A.(N.S.) 


857,  90  N.  E.  1140,  19  Ann.  Gas.  626; 
Schnaier  v.  Navarre  Hotel  &  Importa- 
tion  Co.  182  N.  Y.  83,  70  L.R.A.  722, 
108  Am.  St.  Rep.  790,  74  N.  E.  561; 
People  v.  Beattie,  96  App.  Div.  383,  89 
N.  Y.  Supp.  193 ;  People  ex  rel.  Mosko- 
witz  V.  Jenkins,  202  N.  Y.  53,  35  L.RA. 
(N.S.)  1079,  94  N.  E.  1065;  People  ¥. 
Gilbert,  68  Misc.  48,  123  N.  Y.  Supp. 
264;  People  v.  Ringe,  197  N.  Y.  143,  27 
L.R.A.(N.S.)  528,  90  N.  E.  451,  18 
Ann.  Cas.  474;  Hauser  v.  North  Brit- 
ish &  Mercantile  Ins.  Co.  206  N.  Y. 
455,  42  L.R.A.(N.S.)  1139,  100  N.  E. 
52,  Ann.  Cas.  1914B,  263;  State  t. 
Goodwill,  33  W.  Va.  179,  6  L.R.A.  621, 
25  Am.  St.  Rep.  863,  10  S.  E.  285; 
Wyeth  V.  Board  of  Health  (Wyeth  v. 
Thomas)  200  Mass.  474,  23  L.R.A 
(N.S.)  147,  128  Am.  St.  Rep.  439.  86 
N.  E.  925;  Noel  v.  People,  187  IlL  587, 
52  L.R.A.  287,  79  Am.  St.  Rep.  238, 
58  N.  E.  616;  Frank  L.  Fisher  Co.  v. 
Woods,  187  N.  Y.  90,  12  L.R.A.  CN.S.) 
707,  79  N.  E.  836;  Re  Steube,  91  Ohio 
St.  135,  L.R.A.1916E,  377,  110  N,  E. 
250 ;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29;  Re  Jacobs,  ^ 
N.  Y.  98,  50  Am.  Rep.  636 ;  Barrett  t. 
State,  220  N.  Y.  423,  L.R.A.1918C 
400,  116  N.  E.  99;  Ex  parte  Hay  den. 
147  Cal.  649,  1  L.R.A.(N.S.)  184.  109 
Am.  St.  Rep.  183,  82  Pac.  315;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150, 
41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Harding  v.  People,  160  IlL  459,  32 
L.R.A.  445,  52  Am.  St.  Rep.  344.  43  N. 
E.  624;  San  Antonio  &  A.  P.  R.  Co,  v. 
Wilson,  4  Tex.  App.  Civ.  Cas.  (WUl- 
son)  565,  19  S.  W.  910;  State  v.  Loom- 
is,  115  Mo.  307,  21  L.R.A.  789.  22  S.  W. 
350;  State  v.  Hinman,  65  N.  H.  103, 
23  Am.  St.  Rep.  22,  18  Atl.  194;  Re 
Day,  181  111.  73,  50  L.R.A.  519.  54  N.  E. 
646 ;  Connolly  v.  Union  Sewer  Pipe  C-a 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431 ;  People  ex  rel.  Williams  En- 
gineering &  Contracting  Co.  v.  Meti, 
193  N.  Y.  148,  24  L.R.A.(N.S.)  20L 
85  N.  E.  1070 ;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Matthews,  174  U.  S.  96,  43  I* 
ed.  909,  19  Sup.  Ct.  Rep.  609 ;  State  v. 
Pennoyer,  65  N.  H.  113,  5  L.R.A.  709. 
18  Atl.  878;  Low  v.  Rees  Printing:  Co. 
41  Neb.  127,  24  L.R.A.  702,  43  Am.  ^ 
Rep.  670,  59  N.  W.  362;  State  v.  Mc- 
Farland,  60  Wash.  98,  140  Am.  St  Rep. 
909,  110  Pac.  792;  Soon  Hing  v.  Crow- 
ley, 113  U.  S.  709,  28  L.  ed.  1147.  5 
Sup.  Ct.  Rep.  730;  Southern  R.  Co.  v. 
Greene,  216  U.  S.  400,  54  L.  ed.  536,  SO 
Sup.  Ct.  Rep.  287,  17  Ann.  Gas.  1247; 
State  V.  Latham,  115  Me.  176,  LJELA. 


PEOPLE  V.  BEAKES  DAIRY  CO, 

{222  N.  Y.  416,  119  N.  E.   115.) 


1263 


1917 A,  480,  98  Atl.  678;  Re  Christen- 
8en»  43  Fed.  243;  Zanone  v.  Mound 
City,  103  111.  552;  East  St.  Louis  v. 
Wehrung,  46  111.  392;  People  v.  C. 
Klinck  Packing  Co.  214  N.  Y.  121,  108 
K.  E.  278,  Ann.  Cas.  1916D,  1051; 
Board  of  Administrators  v.  Miles,  278 
111.  174,  115  N.  E.  841;  People  ex  rel. 
Berger  v.  Warden,  176  App.  Div.  602, 
168  N.  Y.  Supp.  910;  Stuart  v.  Palmer, 
74  N.  Y.  183,  30  Am.  Rep.  289;  Mon- 
tana Co.  V.  St.  Louis  Min.  &  Mill.  Co. 
152  U.  S.  160,  170,  38  L.  ed.  398,  400, 
14  Sup.  Ct.  Rep.  506;  People  v.  Wind- 
holz,  92  App.  Div.  569,  86  N.  Y.  Supp. 
1015. 

No  action  lies  to  recover  a  penalty 
for  a  violation  of  §  55  of  the  Agricul- 
tural Law. 

Excelsior  Petroleum  Co.  v.  Lacey,  63 
N.  Y.  422 ;  Depew  v.  Lehigh  Valley  R. 
Co.  85  Misc.  71,  149  N.  Y.  Supp.  265; 
Erie  R.  Co.  v.  Steward,  59  App.  Div. 
187,  69  N.  Y.  Supp.  67;  Wormser  v. 
Brown,  149  N.  Y.  163,  43  N.  E.  524; 
People  ex  rel.  Davidson  v.  Gilon,  126 

N.  Y.  147,  27  .N.  E.  282;  36  Cyc.  1088, 
note,  92 ;  Townsend  v.  Little,  109  U.  S. 
604,  27  L.  ed.  1012,  3  Sup.  Ct.  Rep. 
357;  United  States  v.  Tynen,  11  Wall. 
88,  92,  20  L.  ed.  153,  154;  People  ex 
rel.  Navano  v.  Van  Nort,  64  Barb.  205; 
Dexter  &  L.  PI.  Road  Co.  v.  Allen,  16 
Barb.  15;  Re  Central  Park  Comrs.  50 
N.  Y.  493;  Jessup  v,  Carnegie,  80  N. 
Y.  441,  36  Am.  Rep.  643;  Nichols  v. 
Squire,  5  Pick.  168;  Com.  v.  Kimball, 
21  Pick.  373;  State  v.  Smith,  44  Tex. 
443;  Com.  v.  Howes,  15  Pick.  231; 
State  V.  Loftin,  19  N.  C.  (2  Dev.  &  B. 
L.)  31;  State  v.  Shuggs,  85  N.  C.  541. 

If  an  action  lies  to  recover  a  pen- 
alty for  a  violation  of  §  55,  but  one 
penalty  can  be  recovered. 

Fisher  v.  New  York  C.  &  H.  R.  R. 
Co.  46  N.  Y.  644;  Cox  v.  Paul,  175  N. 
Y*.  328,  67  N.  E.  586;  Criffin  v.  Inter- 
urban  Street  R.  Co.  179  N.  Y.  438,  72 
N.  E.  513,  180  N.  Y.  538,  72  N.  E.  1142; 
United  States  Condensed  Milk  Co.  v. 
Smith,  116  App.  Div.  15,  101  N.  Y. 
Supp.  129 ;  People  v.  Spencer,  201  N.  Y. 
105,  94  N.  E.  614,  Ann.  Cas.  1912A,  818; 
United  States  v.  New  York  Guaranty 
&  Indemnity  Co.  8  Ben.  269,  Fed.  Cas. 
No.  15,872;  Flora  v.  American  Exp. 
Co.  92  Miss.  68,  45  So.  149 ;  Washburn 
V.  M'Inroy,  7  Johns.  134;  Ex  parte 
Young,  209  U.  S.  123,  52  L.  ed.  714,  13 
L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep.  441, 
14  Ann.  Cas.  764 ;  Wadley  Southern  R. 
Co.  V.  Georgia,  235  U.  S.  651,  59  L. 
ed.  405,  P.U.R.1915A,  106,  35  Sup.  Ct. 


Rep.  214;  Kern  Trading  L  Oil  Co.  v. 
Associated  Pipe  Line  Co.  217  Fed.  273; 
Consolidated  Gas  Co.  v.  Mayer,  146 
Fed.  150;  Consolidated  Gas  Co.  v.  New 
York,  157  Fed.  849;  Van  Dyke  v. 
Geary,  218  Fed.  Ill;  Portland  R. 
•Light  &  P.  Co.  V.  Portland,  210  Fed. 
667 ;  Rail  &  River  Coal  Co.  v.  Yaples, 
236  U.  S.  338,  59  L.  ed.  607,  35  Sup. 
Ct.  Rep.  359;  Missouri  P.  R.  Co.  v. 
-Tucker,  230  U.  S.  340,  57  L.  ed.  1507, 
33  Sup.  Ct.  Rep.  961;  Southwestern 
Teleg.  &  Teleph.  Co.  v.  Danaher,  238 
U.  S.  482,  59  L.  ed.  1419,  L.R.A.1916A, 
1208,  P.U.R.1915D,  571,  35  Sup.  Ct. 
Rep.  886;  Wilcox  v.  Consolidated  Gas 
Co.  212  U.  S.  19,  53  L.  ed.  382,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct  Rep.  192,  15 
Ann.  Cas.  1034. 

Pound,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  to  recover  judg- 
ment against  defendant  for'  298  pen- 
alties of  $100  each  for  buying  milk 
or  cream  within  the  state  from  cer- 
tain producers  for  the  purpose  of 
shipping  the  same  to  New  York  city 
for  consumption  or  manufacture, 
without  having  been  duly  licensed 
as  provided  by  §§55  and  following 
of  the  Agricultural  Law  (Consol. 
Laws,  chap.  1),  added-  thereto  by 
chapter  408  of  the  Laws  of  1913,  as 
amended  by  chapter  651  of  the 
Laws  of  1915.  The  principal  provi- 
sions of  the  statute  are  as  follows : 

"Sec.  55.  Licensing  of  milk-gath- 
ering stations  where  milk  is  bought. 
— OA  and  after  September  first, 
nineteen  hundred  an^  thirteen,  no 
person,  firm,  association  or  corpord- 
tion,  shall  buy  milk  or  cream  within 
the  state  from  producers  for  the 
purpose  of  shipping  the  same  to  any 
city  for  consumption  or  for  manu- 
facture, unless  such  business  be  reg- 
ularly transacted  at  an  office  or  sta- 
tion within  the  state  and  unless 
such  person,  firm,  association  or 
corporation  be  duly  licensed  as  pro- 
vided in  this  and  the  ensuing  sec- 
tions of  this  article.  Every  such 
person,  firm,  association  or  corpora- 
tion before  engaging  or  continuing 
in  the  business  of  buying  milk  or 
cream  for  the  purpbses  aforesaid, 
shall,  annually,  on  or  before  August 
first,  file  an  application  with  the  com- 
missioner of  agriculture  for  a  li* 
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cense  to  transact  such  business. 
The  application  shall  state  the  nature 
of  the  business,  as  hereinabove  set 
forth,  the  full  name  of  the  person  or 
corporation  applying  for  the  license, 
and,  if  the  applicant  be  a  firm  or  as- 
sociation, the  full  name  of  each  mem- 
ber of  such  firm,  or  association,  the 
city,  town  or  village  and  street  num- 
ber at  which  the  business  is  to  be 
conducted,  and  such  other  facts  as 
the  commissioner  of  agriculture 
shall  prescribe.  The  applicant  shall 
further  satisfy  the  commissioner  of 
his  or  its  character,  financial  re- 
sponsibility and  good  faith  in  seek- 
ing to  carry  on  such  business.  The 
commissioner  shall  thereupon  issue 
to  such  applicant,  on  payment  of  ten 
dollars,  a  license  entitling  the  appli- 
cant to  conduct  the  bitsiness  of  buy- 
ing  milk  and  cream  from  producers 
for  the  purpose  aforesaid  at  an  of- 
fice  or  station  at  the  pUice  named  in 
the  application  until  th^  first  day  of 
September  next  following.    .    .    . 

''A  license  shall  not  be  issued  as 
provided  in  this  section,  on  and  aft- 
er the  taking  effect  of  this  section, 
unless  the  applicant  for  such  license 
shall  file  with  the  application  a  good 
and  sufficient  surety  bond,  executed 
by  a  surety  company,  duly  author- 
ized to  transact  business  in  this 
state,  in  a  sum  not  less  than  five 
thousand  dollars,  or  shall  be  re- 
lieved from  such  requirement  as 
provided  herein.  Such  bond  shall 
be  approved  as  to  its  form  and 
sufficiency  by  the  commissioner  of 
agriculture. 

"Such  applicant  may  in  lieu  of 
such  bond  deposit  with  the  commis- 
sioner of  agriculture  money  or  se- 
curities in  which  the  trustees  of  a 
savings  bank  may  invest  the  moneys 
deposited  therein,  as  provided  in  the 
banking  law,  in  an  amount  equal  to 
the  sum  secured  by  the  bond  re- 
quired to  be  filed  as  herein  provided. 

"The  bond  required  to  be  filed 
hereunder  shall  be  given  to  the  com- 
missioner of  agriculture  in  his  of- 
ficial capacity  and  shall  be  condi- 
tioned for  the  faithful  compliance 
by  the  licensee  with  the  provisions 
of  this  chapter,  as  hereby  amended. 


and  for  the  payment  of  all  amounts 
due  to  persons  who  have  sold  milk 
or  cream  to  such  licensee,  during  the 
period  that  the  license  is  in  force. 
•    •    . 

"Upon  default  by  the  licensee  in 
the  payment  of  any  money  due  for 
the  purchase  of  milk  or  cream, 
which  payment  is  secured  by  a  bond 
or  the  deposit  of  money  or  securi- 
ties as  hereinbefore  provided  for, 
the  creditor  may  file  with  the  com- 
missioner of  agriculture,  upon  a 
form  prescribed  by  him,  a  verified 
statement  of  his  claim.  If  such 
creditor  shall  have  reduced  such 
claim  to  judgment  or  shall  there- 
after and  before  the  conunencement 
of  the  action  by  the  commissioner  of 
agriculture,  as  hereinafter  provided 
for,  reduce  such  claim  to  judgment, 
a  transcript  of  such  judgment  shall 
also  be  filed  with  such  commissioner. 
... 

"After  the  expiration  of  ninety 
days  from  the  termination  of  any  li- 
cense period  the  commissioner  of 
agriculture  shall,  by  proper  action 
wherein  all  such  creditors  and  any 
surety  upon  any  bond  given  as  here- 
inbefore provided  for  and  the  licen- 
see shall  be  parties,  proceed  to  de- 
termine the  amount  dus  each  such 
creditor,  and  the  judgment  rendered 
in  such  action  shall  he  enforced 
ratably  for  such  creditors  against 
the  surety  on  the  bond,  if  one  there 
be,  or  against  the  moneys  or  securi- 
ties deposited  as  hereinbefore  pro- 
vided for.    .    .    . 

"A  person  or  corporation  licensed 
hereunder  shall  make  a  verified 
statement  of  his  or  its  disburse- 
ments during  a  period  to  be  pre- 
scribed by  the  commissioner  of  agri- 
culture, containing  the  names  of  the 
persons  from  whom  such  products 
were  purchased,  and  the  amount  due 
to  the  vendors  thereof.  Such  state- 
ment shall  be  submitted  to  the  com- 
missioner of  agriculture  when  re- 
quested by  him  and  shall  be  in  the 
form  prescribed  by  such  commis- 
sioner. If  it  appears  from  such 
statement  or  other  facts  ascertained 
by  the  commissioner  of  agriculture, 
upon  inspection  or  investigation  of 
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the  books  and  papers  of  such  licen- 
see as  authorized  by  section  fifty- 
six  of  this  chapter,  that  the  security 
afforded  to  persons  selling  milk  ajid 
cream  to  such  licensee  by  the  bond 
executed  or  deposit  made  by  such 
licensee  as  herein  provided  does  not 
adeqvjately  protect  such  vendors,  the 
commissioner  of  agriculture  may  re- 
quire such  licensee  to  give  an  addi- 
tional bond  or  to  deposit  additional 
nioneys  or  securities,  to  be  executed 
or  deposited  as  above  provided,  in 
a  sum  to  be  determined  by  the  com- 
missioner, but  not  exceeding  by 
more  than  twenty-five  per  centum 
the  maximum  amount  paid  out  by 
such  licensee  to  sellers  of  milk  in 
any  one  month;  provided,  however, 
that  the  maodmum  amount  of  the 
bond  or  deposit  required  from  any 
applicant  under  the  provisions  of 
this  section  shaU  be  one  hundred 
thousand  dollars;  and  that  any  ap- 
plicant filing  a  bond  or  deposition 
money  or  securities  in  such  maxi- 
mum amount  shall  be  exempted 
from  filing  either  the  statements  of 
milk  purchased,  or  the  statements 
of  disbursements  in  this  section  pro- 
vided for. 

"If  the  applicant  for  a  license 
under  this  section  be  a  person  or  do- 
mestic corporation,  the  commission- 
er of  agriculture  may,  notwithstand- 
ing the  provisions  of  this  section, 
if  satisfied  from  an  investigation  of 
the  financial  condition  of  such  per- 
son or  domestic  corporation  that 
such  person  or  corporation  is  sol- 
vent and  possessed  of  sufficient  as- 
sets to  reasonably  assure  compensa- 
tion to  probable  creditors,  by  an 
order  filed  in  the  department  of  agri- 
culture, relieve  such  person  or  cor- 
poration from  the  provisions  of  this 
section  requiring  the  filing  of  a 
bond. 

"The  term  'station'  or  'milk-gath- 
ering station'  as  used  in  this  and  the 
ensuing  sections  of  this  article,  shall 
include  an  established  office  where 
the  business  of  buying  milk  or  cream 
as  herein  provided,  is  carried  on, 
without  a  place  or  premises  in  con- 
nection therewith  for  the  physical 
handling  of  milk  or  cream." 

3  A.L.R.— 80. 


To  summarize  the  principal  fea^ 
tures  of  the  enactment : 

1.  No  person,  firm,  association,  or 
corporation  shall,  as  a  business,  buy 
milk  or  cream  within  the  state  from 
producers  for  the  purpose  of  ship- 
ping the  same  to  any  cily  for  con- 
sumption or  manufacture  without 
having  (a)  an  established  office 
within  the  state,  and  (b)  a  license. 

2.  No  such  person,  firm,  associa- 
tion, or  corporation  may  obtain  a  li- 
cense without  (a)  satisf}dng  the 
commissioner  of  agriculture  of  his 
character  and  financial  responsibil- 
ity; (b)  either  by  giving  a  surety 
company  bond  of  not  less  than  five 
thousand  dollars  or  more  than  one 
hundred  thousand  dollars,  or  mak- 
ing a  deposit  of  money  or  securities, 
or  (c)  if  an  individual  or  a  domestic 
corporation,  satisfying  the  com^ 
missioner  that  he  "is  solvent  and 
possessed  of  sufficient  assets  to  rea- 
sonably assure  compensation  to 
probable  creditors." 

3.  On  default  of  payment  by  a  li- 
censee of  money  due  for  the  pur- 
chase of  milk  and  cream  the  commis- 
sioner shall  apply  the  security  to  the 
extinguishment  of  the  claims  of 
creditors  filed  with  him. 

Defendant  is  a  domestic  corpora- 
tion. It  demurred  to  each  of  the 
298  causes  of  action  set  forth  in 
the  complaint,  on  the  ground  that  the 
facts  stated  do  not  constitute  a  cause 
of  action,  and  moved  for  judgment 
on  the  pleadings.  At  the  special 
term  the  motion  was  denied,  but  the 
appellate  division  reversed  the  order  ' 
denying  the  motion,  and  dismissed 
the  complaint,  one  justice  dissenting 
and  one  not  voting,  on  the  ground 
"that  the  purpose  of  the  statute  is 
to  secure  payment  for  the  purchase 
price  of  merchandise,  and  is  class 
legislation  and  not  a  valid  exercise 
of  the  police  power." 

Does  an  action  lie  to  recover  a 
penalty  for  violation  of  §  55  of  the 
Agricultural  Law?  Section  61  pro- 
vides that  "any  person  who  .  .  . 
not  being  licensed,  shall  conduct  the 
business  of  buying  milk  for  ship- 
ment as  provided  in  §  55, .  .  .  . 
shall  be  guilty  of  a  misdemeanor." 
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But  the  Agricultural  Law  (§52)  al- 
so provides  for  penalties  to  be  col- 
lected in  a  civil  action.  "Every  per- 
son violating  any  of  the  provisions 
of  this  chapter,  shall  forfeit  to  the 
people  of  the  state  of  New  York  the 
'  sum  of  not  less  than  fifty  dollars  nor 
more  than  one  hundred  dollars  for 
the  first  violation."  When  §§  55  to 
61  became  a  part  of  "this  chapter" 
(Laws  1909,  chap.  9,  being  chapter 
1  of  the  Consolidated  Laws,  known 
as  the  Agricultural  Law) ,  the  provi- 
sions of  §  52  applied  automatically 
to  violations  thereof,  except  where 
obvious  inconsistencies  arose.     Far 

from  being  an   in- 

amendment—  COnSlStency,   it   IS   m 

neniiue.  entire       harmony 

with  the  general 
purpose  of  the  Agricultural  Law  to 
provide  both  criminal  and  civil  lia- 
bility for  violations  of  its  provisions. 
Is  a  violation  of  the  provisions  of 
§  55  charged  in  the  complaint  ?  The 
grievance  to  be  complained  of  is  not 
each  act  of  purchasing,  but  the  act 
of  conducting  the  business  of  pur^ 
chasing.  The  complaint  charges  in 
298  separate  counts  that  on  or  about 
a  certain  date,  each  count  setting 
forth  a  different  date,  defendant 
bought  milk  or  cream  from  certain 
producers  without  having  been  duly 
licensed.  Each  count  must  be  read 
separately,   as  if  it  were  the  only 

count.      The    com- 

rJJS^iTe'-connt.   plaint  does  not  al- 
-py»«i*«e»—  lege    that    at    any 

•tdeied?"*"  time  defendant  car- 

ried on  the  business 
of  purchasing  milk  or  cream.  Car- 
rying on  the  business  within  the 
terms  of  the  statute  implies  conti- 

Liceniie-.  nuity  of  conduct  in 

pare*  ha  ulnar  ml  lie  that     respect,  —  a 

— bn»lne»ii.  ^^^i.*  r         » 

continuous  course  of 
dealing,  not  an  isolated  transaction. 
Penn  Collieries  Co.  v.  McKeever, 
183  N.  Y.  98,  2  L.R.A.(N.S.)  127, 
75  N.  E.  935 ;  People  ex  rel.  Allen  v. 
Whiting,  68  Misc.  306,  123  N.  Y. 
Supp.  769.  Section  52  of  the  Agri- 
cultural Law  provides  for  separate 
penalties  for  separate  acts  of  selling, 
exposing  for  sale,  using,  and  the 
like,  but  no  provision  is  made  for 


cumulative  penalties  in  case  the  pur- 
chasing is  carried  on  or  continued 
from  day  to  day.  The  offense  of 
carrying  on  the  business  in  viola- 
tion of  the  statute  should  alone  be 
pleaded,  and  one  penalty  sued  for. 
People  V.  Spencer,  201  N.  Y.  105, 94 
N.  E.  614,  Ann.  Cas.  1912A,  818. 
The  complaint  does  not  state  facts 
constituting  298  causes  of  action, 
neither  does  it  state  pieadi«ir— 

facts         constituting    «allujr«  to  atate 

one  cause  of  action.  ''"■'  ^'  •^*•■• 
Defendant's    demurrer    should   ac- 
cordingly   be    sustained, .  and   this 
opinion  might  end  at  this  point. 

We  are  asked,  however,  to  pass 
upon  the  constitutionality  of  the 
statute.  Courts  often  say  that  they 
will  withhold  a  decision  on  the  coa- 
stitutionality  of  a  statute  until  it 
becomes  unavoidable  for  the  deter- 
mination of  the  case  (Hanrahan  v. 
Terminal  Station  Commission,  206 
N.  Y.  494,  504,  100  N.  E.  414); 
but  it  seems  like  an  anticlimax  to 
the  careful  presentation  of  this  ap- 
peal on  constitutional  grounds  to 
dispose  of  it  temporarily  as  a  mere 
matter  of  the  wording  of  the  com- 
plaint. Defendant  urges  that  this 
is  a  statute  to  compel  the  payment 
of  indebtedness ;  that  nothing  in  the 
business  of  purchasing  milk  or 
cream  carries  with  it  any  special 
necessity  for  imposing  unusual  bur- 
dens upon  those  who  carry  it  on; 
that  the  statute  has  no  relation  to 
the  public  morals,  safety,  or  con- 
venience, or  any  great  public  need; 
that  it  is  unmistakably  and  i>alpably 
in  excess  of  the  legislative  power; 
that  it  violates  the  due  proce^ 
clauses  of  the  state  and  Federal 
Constitutions;  that  it  is  also  objec- 
tionable as  ''class  legislation,'*  and 
because  it  delegates  legislative  pow- 
er to  the  commissioner  of  agricul- 
ture. Plaintiff,  on  the  other  hand, 
contends  that,  as  harmful  busines 
may  be  prohibited,  so  useful  busi- 
nesses may  be  regulated  when  the 
public  interests  will  be  thereby  sub- 
served; that  a  useful  business  may, 
by  reason  of  local  conditions  or  cus- 
toms, prove  a  menace  to  the  public 
welfare;  that  it  must  be  presumed 
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that  this  business  has  fittingly  come 
under  the  legislative  eye  and  rule 
for  the  reason  that,  when  unre- 
stricted, it  had  become  or  threat- 
ened to  become  the  cause  of  more 
than  ordinary  loss  to  a  considerable 
class  in  the  community,  and  that 
the  manner  of  regulation  is  a  mat- 
ter of  legislative  discretion. 

To  hold  a  statute  *  unconstitution- 
al is  a  grave  thing  to  do.  To  refuse, 
n  *..  *i  1  W^  so  doing,  to  rec- 
law— holding  oguize  a  demon- 
:uta"«on"?""-     strated  evil,  and  to 

characterize  the  un- 
usual in  legislation  as  impossible,  is 
unwise.  Constitutional  law  is,  "to 
a  certain  extent,  a  progressive 
jcience"  (Holden  v.  Hardy,  169  U. 
S.  366,  385,  42  L.  ed.  780,  788,  18 
Sup.  Ct.  Rep.  383),  and  the  courts 
have  become  more  cautious  "about 
pressing  the  broad  words  of  the  14th 
Amendment  to  a  dryly  logical  ex- 
;reme."  Noble  State  Bank  v.  Has- 
cell,  219  U.  S.  104, 110, 55  L.  ed.  112, 
[16,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Zt.  Rep.  186,  Ann.  Cas.  1912A,  487. 
5o  many  decisions  of  the  courts  of 
his  state  and  of  the  United  States 
lave  dealt  with  the  question  of  leg- 
slative  power  that  only  a  few  of 
he  most  recent  will  be  considered. 
Ve  may  begin  with  the  proposition 

that  the  state  may 
2wfoi'*i«i5e«..  not     prohibit     the 

lawful,  common, 
nd  ordinary  business  of  purchas- 
ag  milk  or  cream  (People  ex  rel. 
'yroler  v.  Warden,  157  N.  Y.  116, 
S  L.R.A.  264,  68  Am.  St.  Rep.  763, 
1  N.  E.  1006;  Frank  L.  Fisher  Co. 
.  Woods,  187  N.  Y.  90,  12  L.R.A. 
N.S.)  707,  79  N.  E.  836;  Adams  v. 
anner,  244  U.  S.  590,  61  L.  ed. 
336,  L.R.A.1917F,  1163,  37  Sup. 
t.  Rep.  662,  Ann.  Cas.  1917D, 
73  ) ,  but  it  may  regulate  a  business, 
owever  honest  in  itself,  if  it  may 

become    a    medium 
f.^**.?**"  **'     of  fraud.    It  is  not 

enough  to  say  that 
le  business  may  be  honestly  con- 
ic ted.  The  state  may,  to  some  ex- 
nt,  compel  honesty  by  imposing  a 
;ense  fee,  if  widespread  frauds  up- 
i  and  losses  by  its  people  are  there- 


Dlf 


by  prevented.  Any  trade,  calling, 
or  occupation  may  be  reasonably 
regulated  if  "the  general  nature  of 
the  business  is  such  that,  unless 
regulated,  many  persons  may  be  ex- 
posed to  misfortunes  against  which 
the  legislature  can  properly  protect 
them."  Allen  v.  Riley,  203  U.  S. 
347,  51  L.  ed.  216,  27  Sup.  Ct.  Rep. 
95,  8  Ann.  Cas.  137 ;  Brazee  v.  Mich- 
igan, 241  U.  S.  340,  343,  60  L.  ed. 
1034,  1036,  36  Sup.  Ct.  Rep.  561, 
Ann.  Cas.  1917C,  522.  Passing 
from  the  general  to  the  particular, 
the  constitutionality  of  the  "Blue 
Sky  Laws"  of  Ohio  and  other  states, 
which  require  dealers  in  corporate 
stocks  and  other  securities  to  be  li- 
censed, has  been  upheld.  Hall  v. 
Geiger-Jones  Co.  242  U.  S.  539,  61 
L.  ed.  480,  L.R.A.1917F,  514,  37 
Sup.  Ct.  Rep.  217,  Ann.  Cas.  1917C, 
643 ;  Caldwell  v.  Sioux  Falls  Stock 
Yards  Co.  242  U.  S.  559,  61  L.  ed. 
493,  37  Sup.  Ct.  Rep.  224;  Merrick 
V.  N.  W.  Halsey  &  Co.  242  U.  S.  568, 
61  .  L.  ed.  498,  37  Sup.  Ct.  Rep. 
227.  The  evils  of  "get-rich-quick" 
schemes  called  for  protection 
against  the  frauds  of  unscrupulous 
dealers.  Licenses  may  be  required 
for  employment  agencies.  Brazee 
V.  Michigan,  241  U.  S.  340,  343,  60 
L.  ed.  1034,  1036,  36  Sup.  Ct.  Rep. 
561,  Ann.  Cas.  1917C,  522;  People 
ex  rel.  Armstrong  v.  Warden,  183  N. 
Y.  223,  2  L.R.A.(N.S.)  859,  76  N.  E. 
11, 6  Ann.  Cas.  325.  The  business  of 
banking  by  individuals  and  partner- 
ships has  been  held  subject  to  li- 
cense (Musco  V.  United  Surety  Co. 
196  N.  Y.  459,  465,  134  Am.  St. 
Rep.  851,  90  N.  E.  171;  Engel  v. 
O'Malley,  219  U.  S.  128,  55  L.  ed. 
128,  34  Sup.  Ct.  Rep.  190)  "because 
fraud  could  be  practised  in  it."  The 
business  of  selling  patent  rights, 
being  peculiarly  one  in  which  fraud 
may  be  practised,  may  be  regulated. 
Allen  V.  Riley,  supra.  Even  "ice 
cream"  may  be  standardized  by 
state  legislatures  in  order  that  con- 
sumers may  not  be  misled  (Hutchin- 
son Ice  Cream  Co.  v.  Iowa,  242  U. 
S.  153,  61  L.  ed.  217,  37  Sup.  Ct. 
Rep.  28),  and  a  standard  size  of 
bread  loaves  may  be  fixed.    Schmid- 
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inger  v.  Chicago,  226  U.  S.  578,  57 
L.  ed.  364,  33  Sup.  Ct.  Rep.  182, 
Ann.  Cas.  1914B,  284. 

But  all  these  statutes  and  many 
others  have  for  their  legitimate  ob* 
ject  the  prevention  of  frauds,  rather 
than  the  collection  of  debts  through 
the  agency  of  the  state.  This  stat- 
ute points  to  protection  from  the 
probability  of  financial  loss  rather 
than  fraud,  and  goes  far  beyond  any 
mere  licensing  statute  by  requiring 
the  licensee  to  give  security  for  pay- 
ment of  his  debts  to  purchasers. 
The  business  regulated  is  not  done 
with  ignorant  people,  the  chosen 
and  easy  prey  of  the  cunning  and 
unscrupulous  impostor.  It  is  done 
with  men  of  ordinary  intelligence, 
'fully  conscious  of  what  they  are 
about.  "The  state  must  adapt  its 
legislation  to  evils  as  they  appear.'' 
McKenna,  J.,  ill  Merrick  v.  N.  W. 
Halsey  &  Co.  supra.  If  the  legisla- 
ture can  check  impending  ills  before 
they  become  notorious,  the  courts 
should  not  say  that  it  has  acted. too 
soon.  As  suggested  by  Klein  v. 
Maravelas,  219  N.  Y.  383,  L.R.A. 
1917E,  549, 114  N.  E.  809,  Ann.  Cas. 
1917B,  273,  that  which  seems  vain 
and  capricious  to  one  generation 
may  become  the  wisdom  of  the  next. 
But  it  is  urged  that  so  much  of  this 
statute  as  aims  to  compel  certain 
purchasers  of  milk  to  pay  their 
debts,  measured  by  the  standards  of 
the  obligations  of  the  state  to  its 
citizens  as  we  now  understand  them, 
is  a  hateful  interference  with  the 
freedom  of  men  to  transact  ordi- 
nary business,  not  affected  with  a 
public  interest,  with  other  men  as 
they  see  fit;  that  its  implication  is 
that  bad  debts  may  be  secured  or 
prevented  by  the  exercise  on  the 
part  of  the  state  of  its  power  to  reg- 
ulate trades  and  callings;  that  this 
is  a  doctrine  of  paternalism,  in  di- 
rect conflict  with  our  judicial  notion 
of  hberty  under  the  Constitution. 
Schnaier  v.  Navarre  Hotel  &  Im- 
portation Co.  182  N.  Y.  83,  70 
L.R.A.  722,  108  Am.  St.  Rep.  790, 
74  N.  E.  561 ;  People  ex  rel.  Wine- 
burgh  Adv.  Co.  V.  Murphy,  195  N. 
Y.  126,  21  L.R.A.(N.S.)  735,  88  N. 


E.  17 ;  People  v.  Ringe,  197  N.  Y. 
143,  27  L.R.A.(N.S.)  528,  90  N.  E. 
451,  18  Ann.  Cas.  474;  People  ex 
rel.  Duryea  v.  Wilber,  198  N.  Y.  1, 
27  L.R.A.(N.S.)  357,  90  N.  E.  1140, 
19  Ann.  Cas.  626;  People  ex  rel. 
Moskowitz  V.  Jenkins,  202  N.  Y.  53, 
35  L.R.A.(N.S.)  1079,  94  N.  E. 
1065 ;  Hauser  v.  North  British  t  H. 
Ins.  Co.  206  N.  Y.  455,  42  LRA. 
(N.S.)  1139, 100  N.  E.  52,  Ann.  Caa. 
1914B,  263. 

The  question  is  not  presented 
whether  the  statute  is  valid  as  an 
exercise  of  the  police  power  of  the 
state  over  individuals;  nor  is  the 
determination  of  that  question  es- 
sential to  the  decision  of  this  case. 

The  question  here  is  whether  the 
defendant,     a     do-  _     ^^^^  ^^ 
mestic   corx>oration,  QvestioB^oT 
is  affected  by  the  al-  Ji'^^^fty!*" 
leged       unconstitu- 
tionality of  the  statute  in  the  fea- 
tures complained  of.    If  it  is  not,  it 
cannot  complain.    Jeffrey  Mfg.  Co. 
V.  Blagg,  235  U.  S.  571,  576,  69  L 
ed.  364,  368,  35  Sup.  Ct.  Rep.  167, 
7  N.  C.  C.  A.  570 ;  Thomas  Cusack 
Co.  V.  Chicago,  242  U.  S.  526,  630, 
61   L.  ed.  472,  475,   L.R.A.1918A, 
136,  37  Sup.  Ct.  Rep.  190,  Ann.  Cas. 
1917C,  594. 

Whatever  might  be  said  of  the 
statute  as  ''class  legislation"  (State 
V.  Latham,  115  Me.  176,  L,RA 
1917A,  480,  98  Atl.  578,  supreme 
judicial  court  of  Maine,  September 
9,  1916)  is  answered  by  People  v. 
Havnor,  149  N.  Y.  195,  205.31 
L.R.A.  689,  52  Am.  St.  Rep.  707, 
43  N.  E.  541.  The  statute 
there  under  consid- 
eration placed  bar-  ][^JJSltto«. 
bers  in  a  class  by 
themselves,  and  then  subdivided  die 
class  between  barbers  in  New  York 
and  Saratoga  and  barbers  elsewhere 
for  the  purpose  of  regulating  their 
right  to  work  on  Sunday ;  but  VanUt 
J.,  said:  "The  statute  treats  «JI 
barbers  alike  within  the  same  locali- 
ties .  .  .  under  like  circum- 
stances  and   conditions.      .     .    -" 

There  is  no  consti-  w.w.*i-.-.f 

tutional  prohibition 

against    class  legislation    as  suck 
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if  the  classification  is  based  on  some 
reasonable  ground,  and  is  not  essen- 
tially arbitrary.     The  statutes  are 
replete  with   instances  where  the 
legislature  has  selected  a  class  of 
persons  for  regulation.  People  v.  C. 
Klinck  Packing  Co.  214  N.  Y.  121, 
137, 108  N.  E.  278,  Ann.  Cas.  1916D, 
1051.    It  is  only  where  there  is  no 
real  distinction    on   a    substantial 
basis  that  it  can  be  said  that  the 
equal  protection  of  the  laws  is  de- 
nied.   Gulf,  C.  &  S.  F.  R.  Co.  V.  El- 
lis, 165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255 ;  Southern  R.  Co. 
7.  Greene,  216  U.  S.  400,  54  L.  ed. 
536,  30  Sup.  Ct.  Rep.  287,  17  Ann. 
Clas.  1247 ;  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  61,  55  L.  ed. 
369,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas. 
1912C,  160. 

Nor  can  it  be  said  that  the  power 
Tested  in  the  commissioner  of  agri- 
culture to  waive  the  requirement  of 

-deiei,.tion  of  a  bond  or  other  se- 
lefiTiMiative  curity     m     certain 

power.  cases   is   a   delega- 

tion of  legislative  power.  He  is  not 
left  "without  check  or  guidance.'* 
The  legislature  has  furnished  the 
rule;  the  commissioner  merely  ap- 
plies it.  His  determination  is  subject 
to  judicial  review.  §  58.  In  People 
V.  C.  Klinck  Packing  Co.  supra,  the 
provisions  of  the  statute  exempted 
from  the  application  of  the  hours  of 
Rest  Law  certain  employees,  "if  the 
commissioner  of  labor  in  his  discre- 
:ion  approves."  Those  words  were 
leld  to  have  the  vice  of  vesting  the 
commissioner  with  the  power  whol- 
y  at  his  volition  to  suspend  the 
operation  of  the  statute.  The  legis- 
ature  here  prescribes  the  regula- 
ions  which  are  to  be  enforced  ac- 
ording  to  the  legal  discretion  of 
he  commissioner.  Brazee  v.  Mich- 
gan,  241  U.  S.  340,  343,  60  L.  ed. 
034,  1036,  36  Sup.  Ct.  Rep.  561, 
Lnn.  Cas.  1917C,  522.  Nor  does  it 
ppear  that  defendant  has  applied 
Dr  and  failed  to  obtain  a  license 
rithout  giving  a  bond.  Lehon  v. 
Ltlanta,  242  U.  S.  53,  61  L.  ed.  145, 
7  Sup.  Ct.  Rep.  70. 

Is  the  statute  good  as  the  exercise 
f  the  lawful  power  of  the  state  over 


a  domestic  corporation?    As  a  cor- 
poration created  by  this  state,  de- 
fendant has  no  natural  right  to  pur- 
chase milk  without 
obtaining  a  license  7oiJorauoii. 
on  such  terms  as  the 
state  directs.     Corporate  charters 
may  be  altered  or  repealed.    N.  Y. 
Const,  art.  8,  §  1.    Under  the  guise 
of  an  amendment  to  corporate  char- 
ters the  legislature  may  not  defeat 
or  substantially  impair  the  object 
of  the  grant,  the  right  of  the  cor- 
poration to  transact    corporation- 

busmess,  but  it  may  nsrht  to  impaiv 
qualify  it  by  rea-  *'*»«'**'^- 
sonable  restrictions.  Sutton  v.  New 
Jersey,  244  U,  S.  258,  61  L.  ed.  1117, 
P.U,R.1917E,  682,  37  Sup.  Ct.  Rep. 
508;  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  110,  55  L.  ed.  112, 
116,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Kep.  486,  Ann.  Cas.  1912A,  487. 
In  Berea  College  v.  Kentucky,  211 
U.  S.  45,  53  L.  ed.  81,  29  Sup.  Ct. 
Rep.  33i  a  statute  provided  that  "it 
shall  be  unlawful  for  any  person, 
corporation,  or  association  of  per- 
sons to  maintain  or  operate  any 
college,  school,  or  institution"  where 
both  whites  and  negroes  were 
taught.  Recognizing  the  power  of 
the  legislature  to  so  amend  the  char- 
ter of  Berea  College  or  of  all  domes- 
tic corporations,  the  test  applied 
was  whether  the  law  would  have 
been  enacted  as  to  corporations 
alone  had  it  appeared  that  it  would 
be  invalid  as  applied  to  the  privi- 
leges of  individuals ;  and  it  was  held 
that  the  fact  that  corporations  were 
separately  mentioned  in  the  act  jus- 
tified the  inference  that  the  statute 
was  separable,  and  was  to  be  so  con- 
strued as  to  be  upheld  as  to  corpor- 
ations under  the  reserved  power  to 
amend  corporate  charters.  "The 
act  itself,  being  separable,  is  to  be 
read  as  though  it  in  one  section  pro- 
hibited any  person,  in  another  sec- 
tion any  corporation,  and  in  a  third 
any  association  of  persons,  to  do  the 
acts  named.  Reading  the  statute  as 
containing  a  separate  prohibition 
on  all  corporations,  at  least,  all  state 
corporations,  it  substantially  de- 
clares that  any  authority  given  by 
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previous  charters  to  instruct  the 
two  races  at  the  same  time  and  in 
the  same  place  is  forbidden,  and 
that  prohibition,  being  a  departure 
from  the  terms  of  the  original 
charter  in  this  case,  may  properly 
be  adjudged  an  amendment."  p,  57. 
The  dissenting  opinion  of  Harlan, 
J.,  emphasizes  the  distinction  be- 
tween persons  and  corporations 
made  by  the  prevailing  opinion.  It 
characterizes  the  effect  of  the  deci- 
sion as  making  a  law  in  violation  of 
the  legislative  intent  and  against  the 
fair  presumption  that  equality  of 
treatment  was  intended.  Corpora- 
tions are  separately  named  in  the 
act  before  us  repeatedly  and  with 
sedulous  care,  and  the  act  is  not  dis- 
tinguishable in  that  respect  from 
the  case  cited.  New  York  C.  &  H. 
R.  R.  Co.  V.  United  States,  212  U. 
S.  481,  497,  53  L,  ed.  613,  623;  29 
Sup.  Ct.  .Rep.  304 ;  Citizens'  Ins.  Co. 
V.  Clay,  197  Fed.  437. 

In  New  York  C.  &  H.  R.  R.  Co.  v. 
Williams,  199  N.  Y.  108,  116,  35 
L.R.A.(N.S.)  549,  139  Am.  St.  Rep. 
850,  92  N.  E.  404,  this  court,  in  deal- 
ing with  the  provisions  of  the  Labor 
Law  requiring  payment  of  em- 
ployees of  certain  classes  of  corpora- 
tions and  persons  in  cash  and  on 
the  1st  and  15th  of  the  month,  ap- 
proved the  doctrine  of  the  Berea 
College  Case.  It  said :  "The  consti- 
tutionality of  the  statute  is  not  ques- 
tioned here  by  any  individuals  .  .  . 
and  even  if  the  enactment  should  be 
deemed  unconstitutional  so  far  as 
persons  are  concetmed,  the  provision 
relating  to  them  is  readily  separable 
from  the  rest  of  the  statute  relating 
to  corpo7'ations,  and  its  invalidity  in 
this  respect,  if  so  adjudged,  need  not 
affect  the  application  of  the  provi- 
sion to  steam  surface  railroad  cor- 
porations.  ...  It  matters  not 
that  both  provisions  are  contained 
in  the  same  section.  .  •  .In  New 
York  a  special  charter  may  be 
amended  by  a  general  act  which 
does  not  refer  specifically  to  such 
charter.  .  .  .  Such  was  the  effect 
given  by  the  Supreme  Court  of  the 
United  States  to  a  general  statute  of 


Kentucky  which  was  construed  as 
operative  to  amend  the  charter  of 
Berea  College." 

When  the  companion  case  of  Erie 
R.  Co,  V.  Williams,  199  N.  Y.  525, 92 
N.  E.  1084,  affirmed  in  233  U.  S. 
685,  58  L.  ed.  1155,  51  L.R.A.(N.S.) 
1097,  34  Sup.  Ct.  Rep.  761,  involv- 
ing the  constitutionality  of  the  same 
provisions  of  the  Labor  Law, 
reached  the  Supreme  Court  of  the 
United  States,  it  was  said  that  ''cost 
and  inconvenience  would  have  to  be 
very  great  before  they  could  become 
an  element  in  the  consideration  of 
the  right  of  a  state  to  exert  its  re- 
served power."    p.  700. 

The  Ives  Case,  201  N.  Y.  281,  290, 
34  L.R.A.(N.S.)  162,  94  N.  E.  431, 
Ann.  Cas.  1912B,  156,  1  N.  C.  C.  A. 
517,  decided  nothing  contrary  when 
it  held  that  the  Workmen's  Com- 
pensation Act  of  1910  could  not  be 
upheld,  in  part,  under  the  reserved 
power  of  the  legislature  to  alter  and 
amend  corporate  charters.  Corpor- 
ations were  not  specifically  men- 
tioned in  the  statute.  The  plaintiff 
waived  the  point.  As  in  the  Em- 
ployers' Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  g.  463,  52 
L.  ed.  297,  28  Sup.  Ct.  Rep.  141,  the 
court  declined  to  modify  the  statute 
in  order  to  save  part  of  it  by  writing 
into  it  words  not  found  in  it,  which 
would,  if  so  written,  be  indicative 
of  the  legislative  intent. 

Thus  viewed,  the  statute  as  ap- 
plied to  the  defendant  merely  means 
that  it  cannot  continue  the  business 
of  purchasing  milk  or  cream  as  de- 
fined by  the  statute,  unless  it  sat- 
isfies the  commissioner  of  agricul- 
ture that  it  is  solvent,  or  gives  a 
bond  or  other  security.  As  an  ex- 
ercise    of     the      re-    Llee««e-co»- 

served     power     to  dit ion— bond 

J  _    *_    to  i»ny  debtM. 

amend  corporate 
charters,  this  regulation  may,  as  to 
this  class  of  corporations,  be  sal- 
utary. It  is  not  for  us  to  say  that 
it  cannot  be.  If  the  law  is  to  this 
extent  valid,  we  are  not  concerned 
with  the  abstract  question  of-  its 
justice  or  fairness. 


PEOPLE  V.  BEAKES  DAIRY  CO.  1271 

(«f«  N.  Y,  kie,  119  y.  B.  lis.) 

The  judgment  of  the  Appellate  Hiscock,  Oh.  J.,  Chase,  Hogan,  Mc- 
Di  vision  should  be  affirmed,  with  Laughlin,  and  Andrews,  J  J.,  concur; 
costs.  Cardozo,  J.,  concurs  in  result. 

ANNOTATION. 


Validity  of  license  law 


I.  Introductory,  1271. 

II.  General  rule,  1271. 

III.  Illustrations,  1273. 


/.  Introductory. 

This  note  reviews  only  those  cases 
which  discuss  the  validity  of  the  re- 
quirement of  a  bond  for  the  payment 
of  contract  debts,  growing  out  of  the 
business  authorized  to  be  conducted  by 
the  licensee.  It  excludes  bonds  re* 
quired  of  licensees  by  way  of  police 
regulation  or  to  insure  the  good  be- 
havior of  the  licensee,  and  it  does  not 
purport  to  deal  with  the  validity  of 
statutes  requiring  bonds  of  building 
and  loan  associations,  investment  com- 
panies, banks,  and  insurance  compa* 
nies,  nor  with  the  constitutionality  of 
those  statutes  commonly  called  "Blue 
Sky  Laws." 

//.  Qeneral  rule. 

Since  the  state  or  a  municipality 
may  regulate  any  business,  ■  however 
lawful  in  itself,  which  may  be  so  con- 
ducted as  to  become  the  medium  of 
fraud  and  dishonesty,  a  requirement 
of  a  bond  to  insure  creditors  of  th^ 
business  against  financial  loss  is  a 
valid  enactment,  and  is  not  class  legis- 
lation, if  the  requirement  is  based  on 
reasonable  grounds  and  is  not  essen- 
tially arbitrary.  Hawthorn  v.  People 
(1883)  109  III.  302,  50  Am.  Rep.  610; 
State  ex  rel.  Brewster  v.  Mohler 
(1916)  98  Kan.  465,  158  Pac.  408,  af- 
firmed in  (1918)  248  U.  S.  112,  63  L. 
ed.  152,  89  Sup.  Ct.  Kep.  32;  State  ex 
rel.  Beek  v.  Wagener  (1899)  77  Minn. 
483,  46  L.R.A.  442,  77  Am.  St.  Rep.  681, 
80  N.  W.  633,  778,  1134;  Portland  v. 
Western  U.  Teleg.  Co.  (1915)  75  Or. 
37,  L.R.A.1916D,  260,  146  Pac.  148; 
Ferguson-Hendrix  Co.  v.  Fidelity  & 
D.  Co.  (1914)  79  Wash.  528,  140  Pac. 
700;  State  v.  Bowen  &  Co.  (1915)  86 
Wash.  ^3,   149   Pac.   330,  Ann.   Cas. 


requires  security  for  payment  of  debts  by 
licensee. 


1917B,  625.  And  see  the  reported  case 
(People  v.  Beakes  Dairy  Co.  ante, 
1260). 

In  State  ex  rel.  Brewster  v.  Mohler 
(1916)  98  Kan.  465,  158  Pac.  408,  sus- 
taining an  act  requiring  bond  to  be 
given  by  commission  merchants  the 
court  stated  the  grounds  on  which 
such  legislation  was  upheld  as  fol- 
lows :  "The  chief  objections  to  the  act 
may  be  thus  summarized:  (a)  The 
act  is  meddlesome,  discriminatory,  and 
class  legislation,  and  so  burdensome 
that  it  will  confiscate  and  destroy  an 
honorable,  useful,  and  legitimate  pri- 
vate business;  (b)  it  confers  judicial 
power  on  an  administrative  function- 
ary; (c)  it  confers  corporate  power  on 
the  state  board  of  agriculture;  (d)  it 
interferes  with  interstate  commerce  or 
unjustly  burdens  domestic  commerce; 
(e)  .the  title  is  defective  and  the  act 
contains  two  subjects;  (f)  the  act  is 
special;  (g)  the  judicial  review  is 
anomalous;  and  (h)  the  penalties  are 
excessive.  Examining  these  points  in 
order,  the  act  is  to  be  justified,  if  at 
all,  as  an  exercise  of  the  state's  police 
power.  It  is  sometimes  contended 
that  the  state  cannot  regulate  pri- 
vate business,  and  that  unless  the 
business  is  one  of  public  concern  it  is 
exempt  from  legislative  interference. 
Probably  this  notion  is  due  to  the  fact 
that  the  modern  American  state  has 
hitherto  left  private  business  largely 
to  its  own  devices,  and  because  the 
state  in  recent  years  has  largely  con- 
cerned itself  with  the  regulation  of 
business  as  to  which  the  public's  in- 
terest was  undeniable.  Hence  the 
elaborate  statutes  regulating  public 
service  corporations.  But  there  can 
be  no  doubt  that  the  state's  police  pow- 
er may  extend  to  private  business. 
Our  statutes  relating  to  registration  of 
deeds  and  mortgages,  the  statute  of 


1272 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


Frauds,  the  Mechanic's  Lien  Law,  and 
the  like,  are  illustrations  of  the  exer- 
cise of  the  state's  police  power  over 
private  business.  It  is  also  true  that 
business  which  has  heretofore  been 
considered  to  be  private  may,  by 
changes  and  progress  in  the  methods 
of  its  conduct,  be  transformed  into  a 
public  or  quasi  public  business,  and 
this  may  make  it  desirable  and  even 
imperative  that  the  state  concern  it- 
self in  its  regulation  and  control.  Of 
course,  such  regulations  must  be  rea- 
sonable, but  if  they  are  reasonable 
they  must  be  obeyed.  The  business  of 
commission  merchants  dealing  in  farm 
produce  has  grown  to  be  one  of  great 
volume  and  much  importance.  In  its 
development  its  tendency  seems  to  be 
to  centralize  in  the  larger  cities,  far 
removed  from  the  points  of  origin, 
and  where  by  no  practical  possibility 
can  the  originators  of  the  traffic,  the 
consignors,  keep  personal  check  on  the 
doings  of  the  commission  merchants, 
who  are  merely  the  agents  of  the  con- 
signors. Such  a  situation  would  seem 
to  warrant  a  reasonable  extension  of 
the  state's  governmental  power  over 
the  business.  The  act  does  classify 
commission  merchants,  but  the  classi- 
Hcation  is  reasonable.  It  relates  to 
all  who  sell  farm  produce  on  commis- 
sion for  resale,  and  this  includes  'agri- 
cultural, horticultural,  vegetable,  and 
fruit  products  of  the  soil,  and  meats, 
poultry,  eggs,  dairy  products,  nuts, 
and  honey,'  but  not  timber,  floricul- 
tural  products,  tea,  or  coffee.  It  prac- 
tically reaches  all  the  important  and 
useful  products  of  farm  and  truck 
garden.  It  specifically  exempts  mat- 
ters of  little  consequence  to  the  Kan- 
sas producer.  If,  as  argued,  it  also 
exempts  live  stock,  that,  too,  is  a  rea- 
sonable exemption,  since  live  stock  is 
almost  invariably  shipped  in  carloads, 
and  is  so  valuable  as  to  justify  the 
producer  or  shipper  in  the  expense  of 
accompanying  his  shipment  to  market 
and  personally  supervising  the  fidel- 
ity of  the  commission  merchant  who 
makes  the  sale  for  him,  or  in  making 
the  sale  himself.  As  modem  business 
is  now  conducted,  it  is  practically  im- 
possible for  the  ordinary  farmer  or 
fruit  producer  or  truck  gardener  to 


market  his  own  products  without  the 
agency  of  the  conunission  merchant. 
Nor  do  the  exactions  of  the  statute 
seem  unduly  burdensome.     It  exacts 
a  license  of  $10  per  annum.    That  fee 
is  not  onerous.    It  requires  a  bond  to 
insure  the  commission  merchant's  fi- 
delity and  the  payment  of  his  obli- 
gations.    This  is  in  accord  with  the 
general  tendency  of  modern  business, 
to  relieve  it  from  the  uncertainty  of 
fraud  or  insolvency.     It  requires  the 
merchant     to     account     and     report 
promptly  and  completely  to  the  con- 
signor.   Perhaps  this  has  always  been 
the  law,  for  what  is  the  relation  of 
consignor  and  commission  merchant 
but  that  of  principal  and  agent,  and 
what  is  this  statutory  requirement  to 
account  and  report  but  the  common- 
law  duty  of  faithful  and  full  disclo- 
sure to  his  principal  of  all  the  agent's 
doings?     Illustrations  are  submitted 
in  affidavits  showii;ig  how  onerous,  bur- 
densome, and  expensive  it  would  be  to 
make  a  detailed  account  of  the  sales 
of  a  commission  merchant.     Thus,  a 
barrel  of  garlic  is  usually  sold  in  small 
quantities,  the  remainder  being  kept 
in  cold  storage  until  called  for.     A 
carload    of    onions    containing     470 
crates  is  disposed  of  by  the  commis- 
sion merchant  to  perhaps  four  hun- 
dred  different  retail  merchants.     A 
barrel  of  radishes  is  usually  sold  in 
bunches  of  a  few  dozen.    Many  such 
illustrations  are  given,  and  while  they 
do  show  that  a  strict  compliance  with 
the  act  will  necessitate  a  good  deal 
of  bookkeeping,  we  cannot  but  marvel 
how  commission  merchants  have  kept 
track   of   all    these    details   hitherto. 
Probably    the    legislature    was    con- 
vinced that  they  did  not  keep  accurate 
accounts  of  these  innumerable  trans- 
actions, not  through  wilful  breach  of 
faith,  but  because  it  was  not  human- 
ly possible  for  a  man's   memory  to 
stand  such  a  strain,  and  hence  the 
legislative     determination     that     the 
memory  method,  or  whatever  method  it 
was,  should  be  superseded  by  an  accu- 
rate and  detailed  system  of  account- 
ing.    If  this  occasions  an  added  ex- 
pense to  the  business,  the  trafiSc  will 
have  to  bear  it."    The  foregoing  deci- 
sion was  affirmed  in  (1918)  ^48  U.  S. 
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112,  63  L.  ed.  152,  39  Sup.  Ct.  Rep. 
32.  Mr.  Justice  McReynolds  saying: 
"Plaintiffs  in  error  maintain  that  the 
statute  is  class  legislation  which 
abridges  their  rights  and  privileges, 
that  it  deprives  them  of  the  equal  pro- 
tection of  the  laws  and  also  of  their 
property  without  due  process  of  law, 
all  in  violation  of  the  Fourteenth 
Amendment.  Manifestly,  the  purpose 
of  the  state  was  to  prevent  certain 
evils  incident  to  the  business  of  com- 
mission -merchants  in  farm  products 
by  regulating  it.  Many  former  opinions 
have  pointed  out  the  limitations  upon 
powers  of  the  states  concerning  mat- 
ter of  this  kind,  and  we  think  the 
present  record  fails  to  show  that  these 
limitations  have  been  transcended.'' 

Ill,  Illustrati€ni8, 

A  statute  requiring  a  person  hand- 
ling agricultural  products  on  commis- 
sion, to  give  a  bond  for  the  security  of 
persons  consigning  goods  to  him,  has 
been  upheld  in  several  cases:  State 
ex  rel.  Brewster  v.  Mohler  (1916)  98 
Kan;  465,  158  Pac.  408,  affirmed  in 
(1918)  248  U.  S.  112,  63  L.  ed.  152,  39 
Sup.  Ct.  Rep.  32;  State  ex  rel.  Beek  v. 
Wagoner  (1899)  77  Minn.  483,  46 
L.R.A.  442,  77  Am.  St.  Rep.  681,  80  N. 
W.  633,  778,  1134;  State  v.  Bowen  & 
Co.  (1915)  86  Wash.  23,  149  Pac.  330, 
Ann.  Cas.  19173,  625. 

In  State  v.  Powles  &  Co.  (1916)  90 
Wash.  112, 155  Pac.  774,  the  court  held 
a  similar  act  to  be  void  because  of  in- 
deiiniteness  as  to  the  term  "commis- 
sion merchant." 

In  Ferguson-Hendrix  Co.  v.  Fidelity 
&  D.  Co.  (1914)  79  Wash.  528, 140  Pac. 
700,  the  court  had  under  consideration 
the  constitutionality  of  a  statute  pro- 
viding that  it  shall  be  "unlawful"  for 
a  commission  merchant  to  engage  in 
the  business  of  selling  farm,  dairy, 
orchard,  and  garden  produce  "on  com- 
mission" without  first  obtaining  a  li- 
cense to  carry  on  such  business,  and 
giving  a  bond  to  the  state  "executed 
by  a  surety  company"  authorized  to 
do  business  in  the  state,  the  bond  to 
be  in  the  sum  of  $3,000  for  the  benefit 
of  persons  consigning  produce  to  be 
sold  on  commission,  and  its  form  to  be 
approved  by  the  attorney  general.    It 


was  contended  that  the  act  was  uncon- 
stitutional in  that  the  bond  was  re- 
quired to  be  executed  by  a  surety  com- 
pany, authorized  to  do  business  in  the 
state,  thus  denying  the  right  of  the 
licensee  to  deposit  money  or  to  give 
personal  security.  The  court  held  that 
it  could  not  yield  its  assent  to  this 
view,  saying  that  "it  is  well  known 
that  lapse  of  time,  fluctuations  in 
values  of  property,  the  uncertainty  of 
human  life,  and  the  risk  of  a  dishon- 
est surety,  often  render  personal  se- 
curity inadequate  when  called  upon  to 
meet  its  promised  responsibility.  This 
is  doubtless  one  of  the  reasons  which 
influenced  the  leigslature  in  requiring 
that  the  bond  be  executed  by  a  surety 
company  authorized  to  do  business 
in  this  state.  The  court  further 
said:  "It  was  further  remarked  that 
it  was  evident  to  the  court  that  it 
would  be  more  economical  for  the  pub- 
lic to  become  its  own  insurer  of  the 
good  faith  of  its  officials,  which  would 
result,  perhaps,  in  no  official  bond  in 
any  case.  We  had  supposed  that  under 
the  Constitution,  the  question  as  to 
whether  the  public  welfare  justified 
or  required  the  state  to  exert  its  po- 
lice power  was  a  legislative  question, 
and  that,  ordinarily,  courts  would  not 
thwart  the  legislative  will  if  any  rea- 
.son  existed  or  could  be  suggested  for 
the  exercise  of  the  power.  It  is  cer- 
tain that  personal  sureties  have  fre- 
quently failed  to  respond  to  their  obli- 
gations, and  we  must  assume  that  the 
legislature  knew  this  fact  and  con- 
sidered that  the  character  of  bond  un- 
der review  would  afford  a  safer,  and 
hence  a  better,  security  to  those  who 
would  be  its  beneficiaries.  It  would 
seem  that  the  power  to  exact  the  se- 
curity includes  the  right  to  determine 
the  character  and  sufficiency  of  the 
security;  that  the  greater  power  in- 
cludes the  lesser  power.  The  pre- 
sumption always  obtains  that  a  legis- 
lative act  is  constitutional,  and  it  will 
be  held  unconstitutional  only  where 
it  so  plainly  appears  to  be  so  as  to 
free  the  mind  from  reasonable  doubt. 
Guided  by  these  principles,  and  for  the 
reasons  suggested,  we  are  constrained 
to  hold  the  law  a  valid  exercise  of  the 
police  power  of  the  state.     The  re- 
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spondent  contends  that  there  can  be 
no  recovery  upon  the  bond  because 
the  statute  makes  it  'unlawful'  to 
carry  on  a  commission  business  with- 
out obtaining  a  license  and  giving  a 
bond,  and  penalizes  the  offender,  al- 
though the  act  does  not  in  terms  make 
a  transaction  without  a  license  or  bond 
void,  and  authorities  are  cited  to  that 
effect.   We  have  held  to  the  contrary." 

In  Huson  v.  Brown  (1915)  90  Misc. 
175,  154  N.  Y.  Supp.  131,  the  court  had 
before  it  §  284  of  the  Agricultural  Law 
(3  McKinney,  Consol.  Laws,  p.  159), 
providing  for  actions  brought  on  the 
bond  of  a  commission  merchant,  and  it 
was  held  that  the  principal,  by  giving 
a  bond  required  by  the  statute  pursu- 
ant to  engaging  in  business,  waived 
his  right  to  question  the  constitution- 
ality of  the  statute,  and  that  the  sure- 
ty stood  in  no  better  position. 

But  in  People  ex  rel.  Valentine  v. 
Berrien  Circuit  Judge  (People  ex  rel. 
Valentine  v.  Goolidge)  (1900)  124 
Mich.  664,  50  L.R.A.  493,  83  Am.  St. 
Rep.  352,  83  N.  W.  594,  it  was  held  that 
an  act  requiring  all  merchants  who 
sell  farm  produce  on  commission  to 
procure  a  license  and  to  execute  a 
bond,  conditioned  for  the  faithful  per- 
formance of  their  contracts,  was  un- 
constitutional as  class  legislation,  and 
as  an  unjustifiable  interference  with, 
the  right  of  citizens  to  carry  on  a 
legitimate  business.  The  court  said: 
"There  is  no  more  reason  why  a  com- 
mission merchant  should  pay  a  license ' 
fee  and  execute  a  bond  to  pay  his 
debts  and  to  do  his  business  honestly, 
than  there  is  that  any  other  merchant 
should  pay  a  like  fee  and  file  a  like 
bond  to  properly  do  his  business  and 
pay  his  debts.  The  business  requires 
no  regulation,  any  more  than  any 
other  mercantile  pursuit.  There  is 
nothing  in  it  hostile  to  the  comfort, 
health,  morals,  or  even  convenience  of 
a  community.  It  is  carried  on  by  pri- 
vate persons  in  private  buildings,  and 
in  a  manner  no  different  from  that  in 
which  the  merchant  selling  hardware 
or  groceries  or  dry  goods  carries  on 
his  business.  The  law  can  find  no 
support  in  the  police  power  inherent 
in  the  state.  It  is  not  like  the  liquor 
traffic,  which»  under  the  decisions  of 


every  court,  is  subject  to  the  police 
power  because  of  the  injury  it  does  to 
the  health,  morals,  and  peace  of  the 
community,  and  may  be  prohibited  alto- 
gether. Neither  is  there  anything  in  it 
requiring  regulation,  as  do  hack  driv- 
ers, peddlers,  keepers  of  pawnshops, 
and  the  like.  The  legislature  of  this 
state  is  not  empowered  by  the  Consti- 
tution to  regulate  contracts  beween  its 
citizens  who  are  engaged  in  legitimate 
commercial  business,  or  to  require  any 
class  of  persons  to  pay  a  fee  for  the 
right  to  carry  on  business,  or  to  give  a 
bond  to  perform  their  contracts  which 
other  parties  may  choose  to  make  with 
them.  The  Constitution  guarantees  to 
citizens  the  right  to  engage  in  lawful 
business,  unhampered  by  legislative 
restrictions,  where  no  restrictions  are 
required  for  the  protection  of  the  pub- 
lic." The  decision  in  this  case  was 
commented  on  by  the  court  in  State 
ex  rel.  Brewster  v.  Mohler  (1916)  98 
Kan.  465,  158  Pac.  408,  affirmed  in 
(1918)  248  U.  S.  112,  63  L.  ed.  152,  39 
Sup.  Ct.  Rep.  32,  wherein  it  was  said: 
"Whatever  that  great  court  says  is 
always  read  and  studied  with  profit, 
but  curiously  enough,  in  that  case,  the 
particular  clause  or  clauses  of  the 
Constitution,  state  or  Federal,  which 
the  statute  was  held  to  infringe,  are 
not  cited  nor  even  hinted  at.  The  case 
does  not  cite  a  single  precedent  of  any 
sort;  and  it  neither  persuades  nor  con- 
vinces, as  do  the  decisions  of  the  su- 
preme courts  of  Minnesota,  Illinois, 
and  Washington  on  this  subject.'' 

In  Hawthorn  v.  People  (1883)  109 
m.  302,  50  Am.  Rep.  610,  a  statute 
requiring  the  operators  of  butter  and 
cheese  factories  on  the  co-operative 
plan  to  give  bonds  for  the  faithful  ac- 
counting of  property  for  manufacture 
was  held  to  be  constitutional,  the  court 
saying:  "It  is  also  objected  that  the 
legislature  had  no  power  to  require 
the  manufacturer  to  give  the  bond  re- 
quired to  enable  the  manufacturer  to 
commence  or  continue  business,  in  this 
mode,  in  an  innocent  and  lawful  busi- 
ness. The  business  of  selling  liquor 
by  saloon  keepers  is  lawful,  unless 
prohibited  by  law,  and  all  persons 
might  carry  on  the  traffic ;  but  the  law 
has  imposed  as  a  condition  that  all 
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persons  shall  execute  a  bond  that  they 
will  not  violate  the  law,  before  engage 
ing  in  that  traffic,  and  such  a  bond  is 
intended  as  a  security  for  damages  he 
may  inflict  on  persons  injured  by  vio- 
lating the  law.  The  bond  in  this  case 
is  intended  to  secure  those  who  intrust 
their  property  to  the  keeping  of  the 
manufacturer,  against  fraud  or  mis- 
appropriation by  him  of  their  prop- 
erty, just  as  the  executor  or  adminis- 
trator is  required  to  give  bond  to  se- 
cure those  entitled  to  the  funds  of  the 
estate,  or  the  saloon  keeper  to  give 
security  that  he  will  not  violate  the 
law,  and  thus  inflict  injury  on  his  cus- 
tomers. It  is  urged  that  this  is  an  un- 
heard-of species  of  legislation,  that 
the  past  has  furnished  no  precedent 
for  the  law.  If  this  should  be  con- 
ceded to  be  true,  that  would  not  of 
itself  render  the  law  unconstitutional. 
Government  was  organized  and  is  sup- 
ported to  afford  protection  to  the  gov- 
erned against  wrong  and  oppression, 
and  in  its  organization  ample  power 
was  conferred  on  the  legislative 
branch  to  afford  such  protection.  That 
branch  of  the  government  holds,  so  to 
speak,  a  vast  reservoir  of  legislative 
power  never  yet  exercised,  because 
the  exigencies  have  not  arisen  requir- 
ing it  to  be  exerted ;  but  with  our  won- 
derful increase  of  population,  advanc- 
ing civilization,  and  increase  and 
complication  of  business,  that  reserved 
power  will  certainly  be  called  into 
action.  The  Constitution  has  not  lim- 
ited the  exercise  of  legislative  power 
to  «uch  enactments  as  have  hitherto 
been  passed.  To  so  hold  would  be  to 
embarrass  good  government,  and 
would  prove  highly  injurious,  if  not 
destructive.  But  it  is  insisted  that  it 
restrains   and   embarrasses   business. 


If  that  were  conceded  to  be  true,  what 
provision  of  the  Constitution  forbids 
the  legislature  from  exercising  the 
power?  We  are  aware  of  none.  Most, 
if  not  all,  of  the  states  in  the  Union 
have  required  that  persons  in  almost 
every  species  of  business  should  pro- 
cure and  pay  for  a  license  to  enable 
them  to  pursue  the  calling.  Nor,  so 
far  as  we  are  aware,  has  the  consti- 
tutionality of  such  laws  ever  been 
questioned.  They  were  undeniably  a 
regulation,  if  not  a  restraint,  on  trade, 
and  yet  the  power  was  clearly  legisla- 
tive, and  properly  exercised." 

In  Portland  v.  Western  U.  Teleg.  Co. 
(1915)  75  Or.  37,  L.R.A.1915D,  260, 
146  Pac.  148,  the  court  upheld  the  va- 
lidity of  a  municipal  ordinance,  pro- 
viding that  no  person,  firm,  or  cor- 
poration shall  engage  in  the  general 
messenger  business  without  having 
first  obtained  a  license  and  filed  with 
the  auditor  a  bond  conditioned  for  the 
faithful  delivery  of  any  goods,  pack- 
ages, notes,  or  letters. 

In  New  York  the  constitutionality  of 
a  statute  requiring  persons  engaged  in 
selling  steamship  tickets,  and,  in  con- 
junction therewith,  receiving  deposits 
for  transmission  to  foreign  countries, 
to  obtain  a  license  and  to  give  a  bond, 
has  been  upheld.  Guffanti  v.  National 
Surety  Co.  (1909)  196  N.  Y.  452,  134 
Am.  St.  Rep.  848,  90  N.  E.  174;  Musco 
V.  United  Surety  Co.  (1909)  196  N.  Y. 
459,  134  Am.  St.  Rep.  851,  90  N.  E. 
171;  Benvegna  v.  United  Surety  Co. 
(1909)  182  App.  Div.  925,  117  N.  Y. 
Supp.  26,  affirmed  in  (1909)  196  N.  Y. 
563,  90  N.  E.  1156;  Russo  v.  Illinois 
Surety  Co.  (1910)  141  App.  Div.  690, 
125  N.  Y.  Supp.  991 ;  Goldberg  v.  Peo- 
ple's Surety  Co.  (1914)  162  App.  Div. 
385,  147  N.  Y.  Supp.  355.  H.  B. 
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MINNIE  HATFIELD,  Appt., 

V. 

GAZETTE  PRINTING  COMPANY. 

Kansas  Supreme  Court  ^' October  12,  1918, 

(103  Kan.  513,  175  Pac.  382.) 

Evidence  —  victim  of  libel  —  identification. 

1.  As  the  publication,  containing  the  charge  of  unchastity  and  conceded 
to  be  false,  specifically  named  the  plaintiff  as  the  wrongdoer,  and  as  no  one 
else  of  her  name  resided  in  the  community,  the  provisions  of  §  126  of  the 
Code  of  Civil  Procedure  (Gen.  Stat.  1915,  §  7018)  did  not  apply,  and 
formal  proof  that  the  defamatory  matter  was  published  of  the  plaintiff 
was  not  necessary. 

[See  note  on  this  question  beginning  on  page  1279.] 


Libel  —  charge  of  unchastity. 

2.  A  false  charge  in  a  publication 
that  a  woman,  specifically  named,  is 
immoral  and  unchaste,  constitutes  a 
libel ;  and  the  fact  that  an  honest  mis- 
take was  made  by  the  publisher  in  the 
use  of  plaintiff's  name  is  not  a  legal 
excuse,  as  the  law  looks  to  the  tend- 
ency and  consequences  of  a  publica- 
tion, rather  than  to  the  intention  of 
the  publisher. 

[See  17  R.  C.  L.  280.] 

Evidence  —  damages. 

3.  General  damages  from  such  a 
false  publication  arise  by  inference 
of  law,  and  need  not  be  proved. 

[See  17  R.  C.  L.  430.] 

Trial  —  question  for  jury. 

4.  As  no  valid  defense  of  the  libel 
was  made  herein,  the  only  question 
left  for  submission  to  the  jury  was 

Headnotes  1-5  by  Johnston,  Ch.  J. 


the  amount  of  damages  sustained  by 
the  plaintiff. 

[See  17  R.  C.  L.  429.] 

Libel  —  settlement. 

5.  Certain  facts  relied  on  by  the  de- 
fendant are  held  not  to  constitute  a 
settlement. 

[See  17  R.  C.  L.  827.] 

—  implication  of  malice. 

6.  The  publication  of  a  false  charge 
against  a  person  without  legal  excuse 
establishes  malice. 

[See  17  R.  C.  L.  822,  323.] 

—  charge  of  unchastity  —  risk   of 
liability. 

7.  One  who  makes  an  untrue  charge 
of  unchastity  against  a  woman  does 
so  at  his  peril,  whether  it  is  done  reck- 
lessly or  with  care,  and  takes  the  risk 
of  liability  for  resulting  injury. 

[See  17  R.  C.  L.  280.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Reno 
County  in  favor  of  defendant  in  an  action  brought  to  recover  damages  for 
an  alleged  libel.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  F.  Dumont  Smith  and  Eus- 
tace Smith  for  appellant. 

Mr.  C.  M,  Williams  for  appellee. 

Johnston,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  was  an  action  for  libel. 
Plaintiff  alleged  that  the  defendant, 
which  owns  a  newspaper  having  a 
large  circulation  in  and  about  the 
city  of  Hutchinson,  had  published  in 
its  Sunday  morning  issue  the  follow- 
ing of  and  concerning  the  plaintiff : 


"Raided  Rooming  House. — Sheriff 
Scott  Sprout  yesterday  raided  the 
rooming  house  on  First  avenue  west, 
conducted  by  Ruth  Newman.  Two 
girls,  Bess  Stolen  and  Minnie  Hat- 
field, were  charged  with  being  in- 
mates of  an  immoral  house,  and  the 
Newman  woman  with  running  an 
immoral  house.  They  were  released 
on  $500  bail." 

It  was  further  alleged,  that  the 
charge  that  plaintiff  was  an  inmate 
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of  an  immoral  house  was  untrue, 
and  that  the  publication  caused  her 
great  mental  anguish,  humiliation, 
and  injury.  The  defense  was  a  gen- 
eral denial,  and  an  averment  that 
the  language  used  in  the  article  had 
no  reference  to  the  plaintiff,  and 
was  so  understood  by  persons  read- 
ing it,  and  that  there  were  other 
.persons  living  in  that  community 
where  the  paper  was  circulated 
named  Minnie  Hatfield.  It  was  ad- 
mitted that  the  circulation  of  the 
newspaper  on  the  morning  in  ques- 
tion was  between  7,000  and  8,000 
and  there  is  no  claim  that  the  charge 
mentioned  in  the  article  as  against 
plaintiff  was  true.  It  appears  that 
one  of  the  parties  arrested  was 
named  Minnie  Olson;  that  the  de- 
fendant's reporter  had  a  conversa- 
tion with  the  sheriff  who  made  the 
raid  preparatory  to  the  writing  of 
the  item  for  the  paper;  that  he 
failed  to  ascertain  the  names  of  the 
parties  involved,  and,  through  mis- 
take, wrote  the  name  of  Minnie  Hat- 
field instead  of  Minnie  Olson.  Plain- 
tiff's attorney  was  informed  by  de- 
fendant's manager  that  an  apology 
would  be  printed,  and  the  article  re- 
published with  the  name  corrected. 
The  article  was  again  published, 
with  the  change  of  names,  but  no 
explanation  or  apology  accompanied 
it.  It  does  not  appear  that  there 
was  any  other  person  in  the  com- 
munity by  the  name  of  Minnie  Hat- 
field, nor  that  the  reporter  made  any 
effort  to  verify  the  names  of  the  par- 
ties arrested  by  looking  up  the  court 
record.  Plaintiff  asked  for  a  per- 
emptory instruction,  and  it  was  re- 
fused. Verdict  and  judgment  were 
in  favor  of  the  defendant,  and  the 
plaintiff  appeals. 

The  publication  in  plain  terms 
specifically  charged  the  plaintiff,  a 
single  woman  of  unquestioned  char- 
acter and  reputation,  with  unchas- 

tity  and  immorality. 

\inc^nr;r'''    As   the   imputation 

was  untrue,  malice 
is  inferred,  and  of  itself  it  consti- 
tutes a  libel.  Cooper  v.  Seavems,  81 
Kan.  267,  25  L.R.A.(N.S.)  517,  135 
Am.  St.  Rep.  359, 105  Pac.  509.    The 


I  a  — ImplleAtion  of 
"*   malice. 


only  excuse  is  that  a  mistake  was 
made  in  the  use  of  plaintiff's  name ; 
the  writer  saying  that  he  did  not 
know  the  plaintiff,  and  had  no  inten- 
tion to  hurt  her,  and  also  that  he  did 
not  know  how  he  came  to  use  her 
name.  This  is  not  a  valid  excuse. 
The  imputation  against  the  plaintiff 
was  just  as  hurtful  as  if  the  writer 
had  been  acquainted  with  the  plain- 
tiff, and  had  intentionally  applied 
the  charge  to  her.  The  law  looks  to 
the  tendency  and  consequences  of  a 
publication,  rather  than  to  the  inten- 
tion of  the  publisher.  It  is  generally 
said  that  malice  is  a  necessary  ele- 
ment in  libel,  but 
that  element 
present  where  the 
publication  of  a  false  charge  is  made 
without  a  legal  excuse.  When  the 
falsity  of  the  charge  was  conceded, 
malice  was  established.  There  is  no 
excuse  for  a  false  charge  of  unchas- 
tity  and  immorality,  which  would  be 
understood  by  reasonable  people  to 
refer  to  plaintiff,  and  especially 
where,  as  here,  there  is  a  lack  of 
care  and  diligence  on  the  part  of  the 
publisher  to  ascertain  the  real  facts 
before  the  publication  is  made.  One 
who  makes  an  un-  _^k.^„.  «*  „„ 

-  J,    .,       — cnar^e  of  un- 

true charge  of  the  oiia»tity-ri«ic 

kind  in  question,  *'  "»»'"">^- 
whether  it  is  done  recklessly  or  with 
care,  does  so  at  his  peril,  and  takes 
the  risk  of  liability  for  resulting 
injury.  It  has  been  held  that  "it  is 
not  a  legal  excuse  that  defamatory 
matter  was  published  accidentally 
or  inadvertently,  or  with  good  mo- 
tives and  in  an  honest  belief  in  its 
truth."  Moore  v.  Francis,  121  N.  Y. 
199,  207,  8  L.R.A.  214,  18  Am.  St. 
Rep.  810,  23  N.  E.  1129. 

It  has  also  been  held  that  "publi- 
cation of  the  portrait  of  one  person, 
with  statements  thereunder  as  of 
another,  by  mistake,  and  without 
knowledge  of  whom  the  portrait 
really  is,  is  not  an  excuse.  A  libel  is 
harmful  on  its  face,  and  one  publish- 
ing manifestly  hurtful  statements 
concerning  an  individual  does  so  at 
his  peril ;  and  if  there  is  no  justifica- 
tion, other  than  that  it  was  news  or 
advertising,  he  is  liable  if  the  state- 
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ments  are  false,  or  are  true  only  of 
someone  else."  Peck  v.  Tribune  Co. 
214  U.  S.  185,  53  L.  ed.  960,  29  Sup. 
Ct.  Rep.  554, 16  Ann.  Cas.  1075  (Syl. 
T.2.) 

It  is  generally  held  that  an  honest 
mistake  in  identity  is  no  defense  to 
an  action  for  libel,  although  it  may 
be  admissible  in  mitigation  of  dam- 
ages. Dunlevy  v.  Wolferman,  106 
Mo.  App.  46,  79  S.  W.  1165 ;  Jones  v. 
Murray,  167  Mo.  25,  66  S.  W.  981  ; 
Greer  v.  White,  90  Ark.  117,  118  S. 
W.  258,  17  Ann.  Cas.  270.  See  also 
Farley  v.  Evening  Chronicle  Pub. 
Co.  113  Mo.  App.  216,  87  S.  W.  565; 
Wandt  V.  Hearst's  Chicago  Ameri- 
can, 129  Wis.  419,  6  L.R.A.(N.S.) 
919, 116  Am.  St.  Rep.  959, 109  N.  W. 
70,  9  Ann.  Cas.  864;  note  in  47 
L.R.A.(N.S.)  240. 

The  defendant  relies  on  §  126  of 
the  Code  of  Civil  Procedure  (Gen. 
State.  1915,  §  7018) ,  which  provides : 
*^In  an  action  for  libel  or  slander,  it 
shall  be  sufficient  to  state,  generally, 
that  the  defamatory  matter  was 
published  or  spoken  of  the  plain- 
tiff ;  and  if  the  allegation  be  denied, 
the  plaintiff  must  prove  on  the  trial 
the  facts  showing  that  the  defam- 
atory matter  was  published  or 
spoken  of  him." 

It  is  contended  that  plaintiff  failed 
to  comply  with  the  requirements  of 
this  section,  in  that  she  did  not  prove 
that  the  publication  related  to  her, 
or  that  persons  reading  it  would 
understand  it  had  reference  to  her. 

Evidence-  ^^^  statute  docs  not 

victim  of  libel—    change  the  general 

Idcntiflction.  j.^j^    ^^^^    jj^    ^^^^ 

stated.  The  provisions  apply  to 
cases  where  there  is  indefiniteness  as 
to  persons  defamed.  The  legislative 
purpose  manifestly  was  to  avoid 
setting  forth  at  length  the  extrinsic 
facts  tending  to  show  that  plaintiff 
was  the  one  referred  to,  and  making 
sufficient  a  general  averment  that 
the  defamatory  words  were  spoken 
or  published  of  the  plaintiff.  In 
such  a  case,  if  the  general  averment 
is  denied,  it  devolves  upon  the  plain- 
tiff to  prove  it  as  fully  as  if  the  ex- 
trinsic   facts    and     circumstances 


pointing  to  the  plaintiff  had  been 
alleged,  and  probably  this  much 
would  have  been  required,  if  no  pro- 
vision had  been  made  as  to  the  proof. 
Here  there  is  no  indefiniteness.  The 
reference  to  the  plaintiff  by  name 
was  specific;  plaintiff  was  the  only 
Minnie  Hatfield  in  the  city ;  all  who 
knew  her  would  reasonably  infer 
that  she  was  the  person  against 
whom  the  charge  was  directed ;  the 
defamatory  words  are  actionable 
per  se ;  and  no  other  proof  was  nec- 
essary as  to  the  object  of  the  libel, 
nor  as  to  the  injury  to  the  plaintiff 
by  reason  of  the  publication. 

So  far  as  the  damages  are  con^ 
cerned,  general  damages  from  such  a 
publication  arise  by 
inference  of  law, 
and  need  not  be  proved.  Odgers, 
Libel  &  Slander,  5th  ed.  372.  In 
view  of  the  fact  that  no  valid  defense 
was  made,  and  that  the  proof 
showed  without  dispute  that  there 
was  no  legal  excuse  for  the  libel, 
only  a  question  of  liiw  was  pre- 
sented, and  the  court  should  have 
instructed  the  jury  that  the  only 
question  for  its  determination  was 
the  amount  of  damages  sustained  by 
the  plaintiff.  In- 
stead of  that,  the  Tc'rVin^y!*"""*" 
court  appears  to 
have  submitted  to  the  jury  the  ques- 
tion whether  the  publication  re- 
ferred to  the  plaintiff  or  to  some 
other  person,  and  instructed  them 
unless  it  was  shown  that  the  pub- 
lication was  made  of  and  concern- 
ing her  and  was  false,  a  verdict 
must  be  returned  for  the  defendant. 

There  is  a  suggestion  that  a  set- 
tlement was  made,  based  on  the  fact 
that  the  attorney  of  the  plaintiff 
asked  the  defendant  for  a  retraction 
and  an  apology,  which  were  prom- 
ised to  be  made,  and  that  subse- 
quently the  article  was  republished, 
substituting  the  name  of  Minnie 
Olson  for  that  of  the  plaintiff  in  the 
article,  but  making  no  other  change 
nor  explanation.  No 

retraction  or  apol-  .^JSSl-e-«. 

ogy  was  published; 

but,  even  if  it  had  been,  the  ar- 
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rangement  made  would   not  have     cause  remanded  for  trial  as  to  the 
amounted  to  a  settlement.  amount  of  the  damages  to  which 

The  judgment  is  reversed,  and  the     plaintiff  is  entitled. 


ANNOTATION. 

Necessity  and  sufficiency  of  proof  that  libel  or  slander  in  which  the 
name  was  used  was  published  or  spoken  concerning 

I.  Necessity   of   proof   that   plaintiff   is 

the  person  defamed,  1279. 
II.  Sufficiency  of  proof,   1279. 

/.  Necessity  of  proof  that  plaintiff  ia  the 
person  defamed. 

The  necessity  of  alleging,  and, 
where  such  allegation  is  put  in  issue, 
of  proving,  the  identity  of  the  plain- 
tiff with  the  person  named  in  a  de- 
famatory publication,  is  so  thoroughly 
understood  that  the  courts  have  spok- 
en to  the  point  only  in  an  incidental 
manner.  Instances  among  the  cases 
falling  within  the  scope  of  this  note, 
in  which  the  necessity  of  proof  that 
plaintiff  is  the  person  defamed  has 
been  alluded  to,  are:  Every  Evening 
Printing  Co.  v.  Butler  (1906)  75  C.  C. 
A.  657,  144  Fed.  916;  Harlow  v.  Car- 
roll (1895)  6  App.  D.  C.  128;  Colvard 
V.  Black  (1900)  110  Ga.  642,  36  S.  E. 
80;  Hanson  v.  Globe  Newspaper  Co. 
(1893)  159  Mass.  293,  20  L.R.A.  856, 
34  N.  E.  462;  Farley  v.  Evening 
Chronicle  Pub.  Co.  (1905)  113  Mo. 
App.  216,  87  S.  W.  565 ;  Byrne  v.  News 
Corp.  (1916)  195  Mo.  App.  265,  190 
S.  W.  933. 

The  form  in  which  this  rule  is  or- 
dinarily stated,  namely,  that  it  must 
be  alleged  and  proved  that  the  defam- 
atory matter  was  published  or  spoken 
of  the  plaintiff,  has  led  to  a  difficulty, 
as  is  illustrated  by  the  reported  case 
(Hatfield  v.  Gazette  Printing  Co. 
ante,  1276),  Where  the  defamatory 
matter  was  intended  to  be  published 
or  spoken  of  another  than  the  plain- 
tiff; but  it  has  been  uniformly  held 
that  by  such  form  of  expression  it  is 
not  to  be  understood  that  the  defend- 
ant may  escape  liability  because  he 
had  in  contemplation  another  person. 
The  apparent  anonlaly  is  explained  by 
the  fact  that  the  action  is,  in  reality, 
one  for  negligence  in  connecting 
plaintiff's  name  with  the  transaction 
described. 


Where  the  libelous  publication  is 
ambiguous,  either  as  to  its  meaning 
or  as  to  the  person  to  whom  it  applies, 
there  must  be  some  proof  that  third 
persons  understood  its  actual  meaning 
and  also  understood  to  whom  the 
words  applied.  Byrne  v.  News  Corp. 
(Mo.)  supra. 

As  said  in  Duvivier  v.  French 
(1900)  43  C.  C.  A.  529,  104  Fed.  278: 
"The  gravamen  of  an  action  for  libel 
is  not  injury  to  the  plaintiff's  feel- 
ings, but  damage  to  his  reputation  in 
the  eyes  of  others.  It  is  not  sufficient, 
therefore,  that  the  plaintiff  should  un- 
derstand himself  to  be  referred  to  in 
the  article.  It  is  necessary,  to  consti- 
tute libel,  that  others  than  the  plain- 
tiff should  be  in  a  position  to  under- 
stand that  the  plaintiff  was  the  per- 
son referred  to." 

II,  Sufficiency  of  proof. 

There  seems  to  be  a  difference  of 
opinion  as  to  the  extent  to  which  it  is 
necessary  to  go  in  order  to  establish 
the  identity  of  the  plaintiff  with  the 
person  defamed. 

In  Davis  v.  Hearst  (1911)  160  Cal. 
148,  116  Pac.  530,  where  the  plaintiff 
was  expressly  named  in  the  alleged 
libelous  article,  it  was  said  that  no 
other  evidence  was  needed  than  the 
article  itself,  to  show  that  it  would 
be  understood  by  its  readers  as  refer- 
ring to  plaintiff. 

But  in  Harlow  v.  Carroll  (1895)  6 
App.  D.  C.  128,  it  is  held  that  identity 
of  name  is  not  sufficient  prima  facie 
evidence  to  go  to  the  jury  to  show  the 
identity  of  the  person  libeled  and  the 
complainant;  but  it  appeared  that 
there  was  no  proof  in  the  case  of  the 
plaintiff's  name. 

In  Davis  v.  Marxhausen  (1891)  86 
Mich.  281,  49  N.  W.  50,  it  was  held 
that,  where  the  libel  describes  the 
plaintiff  both  by  name  and  residence. 
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it  is  not  competent  for  the  jury  to  find 
that  plaintiff  was  not  the  person  li- 
beled. 

And  in  Griebel  v.  Rochester  Print- 
ing Co.  (1896)  8  App.  Div.  450,  40 
N.  Y.  Supp.  759,  it  was  held  to  be  error 
to  submit  a  case  to  the  jury  on  the 
theory  that  they  might  find  that  the 
article  in  question  was  not  published 
of  and  concerning  the  plaintiff,  Fer- 
dinand Griebel,  where  he  was  a  par- 
ticipant in  the  transaction  described, 
being,  however,  the  complaining  wit- 
ness, and  not  the  person  arrested  on 
the  charge  of  obtaining  goods  under 
false  pretenses,  and  was  the  only  per- 
son of  the  name  in  the  city,  though  his 
surname  was  misspelled. 

But  in  Hanson  v.  Globe  Newspaper 
Co.  (1893)  159  Mass.  293,  20  L.R.A. 
856,  34  N.  E.  462,  it  was  held  (Holmes, 
Morton,  and  Barker,  JJ.,  dissenting) 
to  be  competent  for  the  trial  court  to 
find  as  a  fact  that  a  libelous  article 
concerning  "H.  P.  Hanson,  a  real 
estate  and  insurance  broker  of  South 
Boston,"  was  not  defamatory  of  the 
person  thus  named  and  described,  it 
having  been  intended  to  refer  to  A.  P. 
H.  Hanson,  who  was  also  a  real  estate 
and  insurance  broker  in  South  Boston. 

It  is  not  necessary  for  a  plaintiff 
to  satisfy  every  description  given  in 
the  libel,  as  otherwise  one  might  libel 
with  impunity,  by  adding  to  a  descrip- 
tion which  everybody  would  under- 
stand one  which  did  not  appertain  to 
the  person  slandered.  Mix  v.  Wood- 
ward (1837)  12  Conn.  262. 

In  Every  Evening  Printing  Co.  v. 
Butler  (1906)  75  C.  C.  A.  657,  144  Fed. 
916,  it  wad  held  that  evidence  that 
the  plaintiff  had,  for  a  long  time,  been 
conYiected  with  the  wild  west  show  of 
Buffalo  Bill  as  an  expert  rifle  and 
wing  shot,  under  the  name  of  "Annie 
Oakley,"  and  that  during  this  period 
she  had  exhibited  constantly  in  this 
role  in  this  country  and  in  Europe, 
that  she  had  more  than  once  exhibited 
before  King  Edward  VII.  of  England, 
in  the  courtyard  of  Buckingham  pal- 
ace, and  that,  as  Annie  Oakley,  the 
plaintiff  was  known  as  the  most  ex- 
pert rifle  shot  the  world  over,  would 
have  warranted  the  court  in  instruct^ 
ing  the  jury,  as  a  matter  of  law,  that 


plaintiff  was  the  person  meant  to  be 
referred  to  in  a  news  item,  headed, 
"Annie  Oakley  Arrested,  Famous  Wo- 
man Rifle  Shot  Locked  up  on  Larceny 
Charge    in    Chicago,"    and    statins^: 
"Annie    Oakley,    daughter-in-law    of 
Buffalo  Bill,  and  the  most  famous  rifle 
shot  in   the  world,   was   arrested  in 
Chicago,  Monday,  under  a  Bridewell 
sentence,  for  stealing  the  trousers  of 
a  negro  in  order  to  get  money  with 
which  to   buy   cocaine.     This  is  the 
woman  for  whose  spectacular  marks- 
manship King  Edward  himself  once 
led  the  applause  in  the  courtyard  of 
Buckingham  palace,"  —  notwithstand- 
ing the  defendant  produced  evidence 
of  the  arrest,  upon  the  charge  stated 
in  the  libelous  publication,  of  anoth- 
er woman  who  was  an  expert  rifle  shot, 
and  as  such  exihibited  in  connection 
with  Cody's  wild  west  show,  similar 
to  the  one  run  by  Buffalo  Bill,  that 
she  was  the  wife  of  S.  F.  Cody,  that 
at  the  police  court  in  Chicago  she  had 
given  the  name  of  Elizabeth  Cody,  and 
that  she   exhibited   sometimes   under 
the  name  of  "Anny  Oak  Lay;"  and,  ac- 
cordingly, that  there  was  no  error  in 
submitting  to  the  jury  the  question 
whether  the  plaintiff  was  the  person 
meant  by  the  libellant  to  be  referred 
to. 

But  in  Butler  v.  News-Leader  Co. 
(1905)  104  Va.  1,  51  S.  E.  213,  an  ac- 
tion based  upon  the  same  state  of 
facts,  it  was  held  that  the  jury  were 
warranted  in  finding  a  verdict  for  the 
defendant. 

A  publication  of  the  likeness  of  the 
plaintiff,  a  stenographer  whose  name 
was  Rose  Ball,  and  who  was  at  the 
time  a  resident  of  Helena,  Montana, 
but  who  had  formerly  resided  in  Chi- 
cago, her  family  residing  elsewhere, 
as  "the  latest  photograph  of  Miss 
Ball,"  in  connection  with  a  libelous  ar- 
ticle in  a  newspaper  relating  to  the 
death  of  Pearl  Ball,  who,  as  therein 
stated,  was  a  pianist,  and  who  lived  in 
Forty-seventh  place,  Chicago,  virhose 
family  was  correctly  stated  by  the 
article  to  reside  in  Chicago,  her  fath- 
er to  be  engaged  in  business  there, 
cannot  be  said,  as  a  matter  of  la^w,  to 
be  defamatory  of  the  plaintiff;  but 
it  is  for  the  jury  to  find  the    effect 
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which  would  be  ascribed  to  the  pub- 
lication by  the  readers  thereof.  Ball 
V.  Evening  American  Pub.  Co.  (1909) 
287  IlL  692,  86  N.  E.  1097. 

In  International  Fraternal  Alliance 
V.  Mallalieu  (1897)  87  Md.  97,  39  Atl. 
93,  it  was  held  that  plaintiff  sufficient- 
ly identified  himself  with  the  object 
of  a  libelous  article,  stating:  "The 
public  is  also  warned  against  a  man 
named  Mallalieu,  connected  with  the 
Metropolitan,  who  is  staying,"  etc., 
by  proving  that  his  name  was  Malla- 
lieu, that  he  was  connected  with  the 
^Metropolitan  Insurance  Company  as 
its  agent  at  the  time  of  the  publication 
of  the  libel,  and  that,  after  the  pub- 
lication, he  was  stopped  on  the  street 
by  a  gentleman  who  accosted  him  with 
the  remark:  **l  see  you  are  a  liar,  and 
the  public  is  warned  not  to  trust  you." 

The  jury  are  warranted  in  finding 
4in  article  to  have  been  published  of 
4ind  concerning  the  plaintiff,  where  it 
<described  the  plaintiff  by  his  right 
name  and  contained  at  least  one  par- 
■agraph  which  repeatedly  referred  to 
events  in  his  life,  although  it  also  con- 
tained other  statements  which,  to 
those  intimately  acquainted  with  his 
work  and  residence,  might  have  been 
known  not  to  be  true  of  him.  Ellis 
V.  Brockton  Pub.  Co.  (1908)  198  Mass. 
^38,  126  Am.  St.  Rep.  454,  84  N.  E. 
1018,  15  Ann.  Cas.  83. 

Proof  that  a  picture  published  as 
that  of  the  person  concerning  whom 
was  written  an  article  containing 
jitatements  concerning  a  person  of  the 
same  name  which,  as  applied  to  plain- 
tiff, were  defamatory,  was  that  of  the 
plaintiff,  is  sufficient  to  warrant  the 
jury  in  finding  that  plaintiff  was 
the  person  defamed.  Farley  v.  Even- 
ing Chronicle  Pub.  Co.  (1905)  113  Mo. 
App.  216,  87  S.  W.  565. 

In  Van  Vechten  v.  Hopkins  (1809) 
'5  Johns.  (N.  Y.)  211,  4  Am.  Dec.  339, 
-proof  that  plaintiff,  at  the  time  when 
the  corrupt  agreement  was  charged  to 
have  been  made  in  the  libel,  was  re- 
corder of  the  city  of  Albany,  and  a 
member  of  the  state  assembly,  and 
that  he  was  the  only  person  of  the 
name  of  Abraham  Van  Vechten  in  the 
city  of  Albany,  and  kept  an  office 
::there,  was  held  sufficient  to  carry  to 
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the  jury  the  question  whether  he  was 
intended  to  be  charged  as  being  one  of 
the  parties  to  the  agreement  charged 
in  the  alleged  libelous  publication 
which  consisted  of  an  affidavit  stating 
that,  on  a  certain  occasion,  affiant 
went  to  the  office  of  Abraham  Van 
Vechten,  Esq.,  in  Albany,  with  a  cer- 
tain other  person,  and,  the  conversa- 
tion turning  upon  political  mattexs, 
and  severe  remarks  having  been 
passed  upon  the  political  character  of 
Governor  Lewis,  "Mr.  Van  Vechten 
said  to  him,  'These  severe  remarks 
and  animadversions  which  you  have 
made  respecting  Governor  Lewis  will 
not  do,  for  we  have  agreed  to  support 
him  at  the  ensuing  election.  .  .  .' 
Mr.  Van  Vechten  then  produced  a 
written  instrument,  which  he  put  in- 
to the  hands  of  Major  Lansing,  who 
read  it.  Major  Lansing  then  laid  it 
down  on  the  table,  and  went  into  con- 
versation with  Mr.  Van  Vechten.  This 
deponent,  while  these  gentlemen  were 
conversing,  turned  over  the  said  in- 
strument of  writing,  which  purported 
to  be  an  agreement  containing  articles 
of  coalition.  The  first  was  an  engage- 
ment by  several  leading  Federal  men, 
whose  names  were  thereto  subscribed, 
to  support  with  all  their  strength  and 
infiuence  the  next  election  of  Gov- 
ernor Lewis.  In  consideration  of  this 
Federal  article  of  agreement  there 
was  an  article  stating  that  the  friends 
of  Governor  Lewis,  whose  names  were 
therewith  subscribed,  should  exert  all 
their  power  and  influence  to  cause  the 
election  of  S.  Van  Renselaer,  Esq.,  to 
the  office  of  governor  in  the  gu- 
bernatorial election  of  1810.  This  de- 
ponent believed  that  there  were  as 
many  names  subscribed  to  the  said 
agreement  as  fifteen  or  twenty,  prin- 
cipally Quid  and  Federal  members  of 
the  legislature." 

The  jury  are  warranted  in  finding 
that  Thomas  Palmer,  who  had  been 
president  of  the  De  Kalb  Avenue  Rail- 
road for  eight  years,  and  the  only 
president  of  that  name,  and  who  had 
resided  on  De  Kalb  avenue  for  twen- 
ty-three years,  was  defamed  by  a 
newspaper  article,  headed:  "Pres- 
ident and  Pauper.  Speculator  Dis- 
sipates a  Railroad  Magnate's  Fortune. 
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In  a  Police  Court  at  Last.  A  police- 
man recognizes  in  his  prisoner  a  for- 
mer wealthy  employer/'  and  giving  a 
detailed  account  of  the  arrest  of  an 
intoxicated  tramp,  who  gave  the  name 
of  Edward  E.  Palmer,  his  arraignment 
at  the  police  station  and  at  the  police 
court,  and  a  recognition  of  him  by  the 
police  officer  as  the  former  president 
of  the  De  Kalb  Avenue  Railroad,  and 
concluding  as  follows:  "Edward  E. 
Palmer  was  for  several  years  pres- 
ident of  the  De  Kalb  Avenue  Rail- 
road Company  in  Brooklyn,  and  was 
at  one  time  president  of  the  bank 
in  that  city.  He  had  a  charming 
family,  an  elegant  residence  upon 
De  Kalb  avenue,  and  was  possessed 
of  considerable  wealth.  He  spec- 
ulated in  cotton  and  lost  everything, 
and  then  took  to  drink.  He  has 
for  some  years  been  lost  to  his  old 
friends.  He  lives  with  his  family  a 
short  distance  out  of  the  city.  He  is 
not  doing  anything,  and  has  no  means, 
and,  when  arrested,  was  trying  to 
raise  a  drink  to  brace  up  his  shattered 
system."  Palmer  v.  Bennett  (1903) 
83  Hun,  220,  31  N.  Y.  Supp.  567,  af- 
firmed without  opinion  in  (1897)  152 
N.  Y.  621,  46  N.  E.  1150. 

Proof  that  plaintiff,  whose  name 
was  James  Clark,  was  watchman  of 
the  Starr  Garden  park.  Seventh  and 
liOmbard  streets,  is  sufficient  to  carry 
to  the  jury  the  question  whether  he 
was  the  person  defamed  by  a  news- 
paper article,  stating  that  "John 
dark,  watchman  in  Starr  Garden  park, 
Seventh  and  Lombard  streets,"  was 
implicated  in  a  burglary.  Clark  v. 
North  American  Co.  (1902)  203  Pa. 
346,  53  Atl.  237. 

In  Jones  v.  Hulton  [1909]  2  K.  B. 
(Eng.)  444,  affirmed  in  [1910]  A.  C. 
20,  79  L.  J.  K.  B.  N.  S.  198,  101  L.  T. 
N.  S.  831,  26  Times  L.  R.  128,  54  Sol. 
Jo.  116,  47  Scot.  L.  R.  591,  16  Ann. 
Cas.  166,  it  was  held  that  evidence 
that  the  plaintiff,  whose  name  was 
Thomas  Artemus  Jones  and  who  was 
a  barrister  on  the  North  Wales  cir- 
cuit, was  known  on  that  circuit  and 


by  the  reports  of  his  cases  in  the  local 
papers  as  Mr.  Artemus  Jones,  and  evi- 
dence that  readers  of  the  papers,  on 
reading  the  article,  thought  that  it  did 
refer  to  him,  was  sufficient  to  warrant 
the  jury  in  finding  that  he  was  de- 
famed by  an  article  published  in  the 
defendant's  paper,  purporting  to  de- 
scribe what  a  correspondent  of  the 
paper  had  witnessed  at  the  Dieppe 
motor  festival,  containing  the  follow- 
ing   passage:      "Upon    the    terrace 
marches  the  world,  attracted  by  the 
motor     races — a     world     immensely 
pleased   with    itself,    and   minded   to 
draw  a  wealth  of  inspiration — and,  in- 
cidentally, of  golden  cocktails — from 
any  scheme  to  speed  the  passing  hour. 
.    .     .      'Whist!    there    is    Artemus 
Jones  with  a  woman  who  is  not  his 
wife,   who  must '  be,   you   know — ^the 
other  thing !'  whispers  a  fair  neighbor 
of   mine,    excitedly,    into    her   bosom 
friend's  ear.     Really,   is  it  not   sur- 
prising  how   certain    of   our   fellow 
countrymen  behave  when  they  come 
abroad?    Who  would  suppose,  by  his 
goings-on,  that  he- was  a  churchwar- 
den   at    Peckham?    No    one,    indeed, 
would  assume  that  Jones,  in  the  at- 
mosphere of  London,  would  take  on 
so  austere  a  job  as  the  duties   of  a 
churchwarden.       Here,     in     the     at- 
mosphere of  Dieppe,  on  the  French 
side  of  the  channel,  he  is  the  life  and 
soul  of  a  gay  little  band  that  haunts 
the  Casino  and  turns  night  into  day, 
besides  betraying  a  most  unholy  de- 
light in  the  society  of  female  butter- 
flies;"— and  this  notwithstanding  the 
plaintiff  was  not  a  churchwarden,  and 
did  not  reside  at  Peckham. 

In  Kenworthy  v.  Journal  Co.  (1905) 
117  Mo.  App.  327,  93  S.  W.  882,  it  was 
held  that  plaintiff  did  not  identify 
himself  as  the  person  defamed  in  an 
article  naming  the  seven  .witnesses  in 
a  certain  case,  and  alleging  that  three 
of  them  would  be  arrested  for  perjury, 
by  proving  that  he  was  one  of  the  wit- 
nesses and  was  the  person  named  in 
the  article.  £.  S.  O. 
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V. 

J.  E.  Mccarty  et  al.,  Appts. 

Kansas  Supreme  Courts  January  11,  1919^ 
(104  Kan.  801,  179  Pac.  309.) 

Obstructing  justice  —  rescuing  prisoiier  —  priority  of  riglit. 

1.  In  a  prosecution  of  the  defendants  for  knowingly  and  wilfully  ob- 
structing and  resisting,  by  force  and  violence,  a  sheriff  in  the  execution 
of  a  warrant  for  felony,  it  appeared  that  the  sheriff  took  the  offender  into 
custody  inside  a  building,  in  the  presence  of  the  defendants,  took  the 
offender  out  of  the  building,  and,  while  on  the  way  to  the  office  of  the 
justice  of  the  peace  who  issued  the  warrant,  the  defendants  fell  upon 
the  sheriff,  and  held,  pulled,  and  beat  him,  until  the  offender  escaped.  The 
defendants  offered  to  show  that  at  the  time  of  the  arrest  inside  the  build- 
ing they  were  guarding  the  offeftder,  at  the  call  of  a  constable  who  was  not 
then  present,  but  who  had  reduced  the  offender  to  custody  on  a  warrant 
for  breach  of  the  peace,  and  that  the  defendants  apprised  the  sheriff  of 
the  facts.  Held,  the  sheriff  was  clothed  with  superior  authority  and  was 
vested  with  superior  right  to  the  custody  of  the  offender;  the  offered 
evidence  did  not  tend  to  show  that  the  force  and  violence  displayed  outside 
the  building  were  not  knowingly  and  wilfully  exercised;  and  the  offered 
evidence,  if  true,  afforded  no  justification  for  obstructing  and  resisting 
the  sheriff. 

[See  note  on  this  question  beginning  on  page  1290.] 


Evidence  —  resisting  oflScer  —  prior 
acts. 

2.  Upon  prosecution  for  resisting  a 
sheriff  in  making  an  arrest  after  he 
had  taken  his  prisoner  from  the  build- 
ing where  he  was  .found,  evidence  is 
not  admissible  that  accused  had  the 
prisoner  in  lawful  custody  inside  the 
building  as  deputy  of  a  constable  who 
had  previously  arrested  him. 

Arrest  —  superior  authority  of  sher- 
iff. 

3.  A  sheriff  holding  a  warrant  for 
arrest  of  a  person  for  felony  may  take 
him  out  of  the  custody  of  a  constable 
who  holds  him  under  warrant  for  mis- 
demeanor. 

—  duty  of  guards. 

4.  Persons  charged  by  a  constable 
with  the  duty  of  guarding  one  whom 
he  has  arrested  under  warrant  for  a 
misdemeanor  have  no  right  to  oppose 
a  sheriff  who  is  attempting  to  execute 

Headnote  1  by  Burgh,  J. 


a  warrant  for  arrest  of  the  prisoner 
for  felony. 

Criminal  law  —  mistrial  —  adjourn- 
ment over  day. 

5.  Adjourning  the  court  from  Sat- 
urday to  Tuesday  in  which  a  prosecu- 
tion is  on  trial  for  resisting  arrest,  in 
order  to  hold  court  in  another  county 
on  Monday,  does  not  constitute  a  mis- 
trial. 

[See  7  R.  C.  L.  990,  991.] 

Appeal  —  rejected  evidence  —  non? 
prejudicial  error. 

6.  There  can  be  no  reversal  for  re- 
jecting evidence  which  might  properly 
have  been  admitted  if  there  was  no 
prejudice  to  substantial  rights. 

[See  2  R.  C.  L.  253  et  seq.] 

—  instruction  on  credibility. 

7.  Prejudice  resulting  from  giving 
an  instruction  relating  to  the  com- 
petency and  credibility  of  accused  as 
witnesses  will  not  be  presumed. 

[See  2  R.  C.  L.  235,  236.] 


(Marshall  and  West,  JJ.,  dissent  in  part.) 
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Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Morton 
County  convicting  them  of  feloniously  obstructing  and  resisting  a  sheriff 
in  the  execution  of  a  warrant  of  arrest.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Edgar  Foster,  H.  A.  Gas- 
kill,  F.  &  Macy,  and  Samuel  Yaggy  for 
appellants. 

Messrs.  S.  M.  Brewster,  Attorney 
General,  G.  Porter  Craddock,  John  W. 
Davis,  and  Mayo  Thomas  for  the 
State. 

Borch,  J.,  delivered  the  opinion  of 
the  court : 

The  prosecution  was  one  for 
felonious  obstruction  and  resistance 
of  a  sheriff  in  the  execution  of  a 
warrant  of  arrest.  The  defendants 
were  convicted,  and  appeal. 

The  prosecution  grew  out  of  the 
facts  attending  the  killing  of  Sheriff 
Moore  by  Don  Van  Wormer,  set 
forth  in  the  opinion  in  the  case  of 
State  v.  Van  Wormer,  103  Kan.  309, 
173  Pac.  1076.  Three  of  the  de^ 
fendants  are  the  persons  who 
claimed  they  were  deputized  by  Con- 
stable Thompson  to  keep  the  custody 
of  Van  Wormer  while  the  constable 
went  away  for  a  while  on  suph  busi- 
ness as  he  had.  In  addition  to  the 
facts  narrated  in  Van  Wormer's 
Case,  it  should  be  said  that  a  porch 
extended  along  the  front  of  Van 
Wormer's  office,  which  faced  toward 
the  east.  The  door  was  near  the 
center  of  the  building.  After  ar- 
resting Van  Wormer  and  taking  him 
out  of  the  door,  the  sheriff  struggled 
with  him  along  the  porch  toward  the 
north,  and  the  escape  was  effected 
while  the  sheriff  and  Van  Wormer 
were  on  the  ground  at  the  north  end 
of  the  porch.  There  was  ample  evi- 
dence that  Van  Wormer  succeeded 
in  breaking  away  from  the  sheriff 
because  the  defendants  were  at  the 
time  obstructing  and  resisting  him, 
by  holding",  pulling,  and  striking 
him. 

The  transaction  divides  naturally 
into  two  phases — one  inside  Van 
Wormer's  office,  where  he  was  taken 
into  custody  by  the  sheriff,  and  one 
outside  the  building,  where  he  es- 
caped. The  assignments  of  error 
which  are  of  substantial  merit  re- 
late to  the  action  of  the  court  in 


excluding  evidence  as  to  what  oc- 
curred inside  the  building,  other 
than  the  arrest  and  removal  of  Van 
Wormer  by  the  sheriff  in  the  pres- 
ence of  the  defendants,  and  in 
restricting  the  defendants  to  what- 
ever they  might  offer  by  way  of 
defense  respecting  the  melee  which 
occurred  outside  the  building. 

The  statute  under  which  the  de- 
fendants were  prosecuted  reads  as 
follows ;  "If  any  person  or  persons 
shall  knowingly  and  wilfully  ob- 
struct, resist  or  oppose  any  sheriff 
or  other  ministerial  officer  in  the 
service  or  execution  or  in  the  at- 
tempt to  serve  or  execute  any  writ, 
warrant  or  process,  or  in  the  dis- 
charge of  any  official  duty  in  any 
case  of  felony,  every  person  so  of- 
fending shall  upon  conviction  be 
punished  by  confinement  and  hard 
labor  for  a  term  not  exceeding  five 
years,  or  by  imprisonment  in  the 
county  jail  for  a  term  not  less  than 
six  months,  or  a  fine  not  less  than 
five  hundred  dollars."  Gen.  Stat. 
1915,  §  3553. 

It  will  be  noted  that  this  statute 
does  not  limit  the  crime  to  resistance 
only,  in  which  the  person  charged 
must  participate  with  greater  or 
less  display  of  force.  29  Cyc.  1329. 
The  prosecution^  however,  was  in 
fact  so  limited.  The  specification  in 
the  information  of  the  manner  and 
means  whereby  the  sheriff  was  ob- 
structed, resisted,  and  opposed  was 
that  the  defendants,  armed  with 
deadly  weapons,  assaulted,  struck, 
beat,  and  wounded  him.  The  open- 
ing statement  to  the  jury  by  counsel 
for  the  state  connected  the  defend- 
ants with  what  occurred  at  the  time 
of  the  arrest  inside  the  building  no 
further  than  that  they  were  present, 
and  saw  and  heard  what  took  place, 
and  so  knew  that  the  sheriff  was 
duly  executing  a  warrant  of  arrest. 
The  statement  continued  as  follows : 
"The  sheriff  seized  Van  Wormer, 
took  him  into  his  custody,  and  took 
him  out  of  his  building,  and  was  pro- 
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ceeding  to  take  him  to  the  office  of 
the  jiifltice  of  the  peace.  .  .  .  Now 
after  they  had  gotten  out  of  the  door 
of  the  Van  Wormer  real  estate  office, 
these  four  defendants  all  followed 
him  out  into  the  street.  The  sheriff 
and  Don  Van  Wormer  were  strug- 
gling together.  Van  Wormer  was 
fighting  and  resisting  the  sheriff, 
and  Van  Wormer  said  to  these  de* 
fendants,  who  stood  just  a  few  feet 
away  from  them,  he  said,  *Are  you,' 
or  *You  are  a  fine  lot  of  sons  of 
bitches  to  let  this  big  son  of  a  bitch 
take  me,'  or  words  to  that  effect. 
When  Don  Van  Wormer  said  that, 
these  four  men  all  jumped  onto  the 
sheriff,  and  beat  him,  tearing  his 
clothes, '  assaulting  him,  resisting 
him,  and  holding  him,  and  they  let 
Don  Van  Wormer  escape  from  the 
sheriff's  custody." 

The  evidence  on  behalf  of  the 
state  developed  what  occurred  inside 
the  building  no  further  than  the 
opening  statement  had  indicated,  ex- 
cept that  in  an  incidental  way  some 
statements  and  protests  of  the  de- 
fendants relating  to  Van  Wormer's 
being  their  prisoner  and  in  their 
charge  crept  in.  The  case  was  sub- 
mitted to  the  jury  under  the  follow- 
ing instruction :  "If  you  find  from 
the  evidence  beyond  a  reasonable 
doubt  that  Martin  E.  Moore,  sheriff 
of  Morton  county,  Kansas,  on  the 
evening  of  July  22, 1916,  in  manner 
and  form  as  charged  in  the  informa- 
tion, arrested  and  was  attempting  to 
take,  or  had  taken  into  his  custody, 
one  Don  Van  Wormer,  and  that, 
while  the  said  sheriff  was  attempt- 
ing to  take  Van  Wormer  to  the 
#ffice  of  Justice  Perkins,  the  defend- 
ants, J.  E.  McCarty,  Joe  Littell, 
Walter  Littell,  and  Lewis  Perkins 
interfered  by  striking,  beating,  or 
wounding  the  sheriff,  or  by  holding 
onto  the  sheriff  or  to  Van  Wormer, 
so  that  said  Van  Wormer  was  en- 
abled to  escape  from  the  custody  of 
the  sheriff,  they  would  be  guilty  of 
knowingly  and  wilfully  obstructing, 
resisting,  or  opposing  the  sheriff  in 
the  execution  of  his  duty,  after 
having  made  the  arrest,  and  it  will 
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be  your  duty  to  return  a  verdict  of 
guilty." 

The  correlative  instruction  was  as 
follows :  "If  you  find  from  the  evi- 
dence that  the  defendants,  J.  E.  Mc- 
Carty, Joe  Littell,  Walter  Littell,  and 
Lewis  Perkins,  on  the  evening  of 
July  22, 1916,  did  not  strike,  beat,  or 
wound,  or  hold  onto  the  sheriff,  or  in 
any  wise  interfere  with  him  by 
obstructing,  resisting,  or  opposing 
the  sheriff  in  the  arrest  of  Don  Van 
Wormer,.  or  while  he  was  attempting 
to  take,  or  had  taken  him  into  his 
custody,  the  defendants  would  not  be 
guilty,  and  it  would  be  your  duty  to 
so  find." 

While  this  instruction,  considered 
technically  and  alone,  was  somewhat 
broader  than  the  other,  it  was  plain- 
ly intended  to  be  the  reverse  of  the 
other;  and,  reading  the  two  to- 
gether, the  guilt  of  the  defendants 
was  made  to  depend  solely  upon 
actual  violence  displayed  toward  the 
sheriff. 

The  defendants  desired  to  prove 
Van  Wormer's  arrest  by  the  con- 
stable, their  deputyship  under  the 
constable,  their  lawful  custody  of 
Van  Wormer  by  virtue  of  their 
deputyship,  and  their  notification  to 
the  sheriff  while  they  were  inside  the 
building  of  their  relation  to  Van 
Wormer.  The  purpose  was  to  show 
two  things :  First,  that  the  defend- 
ants did  not  knowingly  or  wilfully 
obstruct,  resist,  or  oppose  the 
sheriff ;  and,  second,  that  if  they  did 
they  were  justified. 

The  evidence  bore  no  relevancy  to 
the  gravamen  of  the  charge,  acts  of 
violence  committed  outside  the  office. 
The  state  did  not  claim  resistance  to 
the  officer  inside  the  building,  and, 
of  course,  the  defendants  made  no 
such  claim.  The  issue  was  whether 
or  not  after  the  arrest,  after  the 
sheriff,  in  further  execution  of  the 
warrant,  had  taken  the  prisoner  out. 
of  the  building,  and  while  the  sheriff 
was  proceeding  to  take  the  prisoner 
to  the  court  which  issued  the  war- 
rant, the  defendants  set  upon  the 
sheriff  and  fought  him  and  beat  him. 
A  righteous  mental   attitude  pre- 


1286 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


served  toward  the  sheriff  while  he 
Evidence-  ^as  ill  the  building, 

revistinff  officer  and  Until  he  was 
-prior  act..  leaving  the  building 

behind  him  in  execution  of  his  proc- 
ess, had  no  tendency  to  disprove  the 
knowing  and  wilful  character  of  the 
physical  force  used. 

The  evidence  was  not  admissible 
in  justification  of  the  violence  dis- 
played toward  the  sheriff.  Conced- 
ing that  the  defendants  originally 
had  authority  to  hold  Van.Wormer 
in  order  that  he  might  be  brought  to 
justice,  they  had  no  right  to  stage  a 

forcible  and  violent 
obiitractins  rescuc     after     the 

ie'caitr^  sheriff    had    peace- 

Srlor?tV^f  ^bly*  so  far  as  they 

riffbt.  were  concerned,  re- 

duced the  offender 
to  his  own  custody.  The  state  of 
Kansas  was  exercising  authority 
over  the  person  of  Van  Wormer 
through  its  executive  officers.  Its 
interests  were  the  paramount  inter- 
ests. Officers  charged  with  identical 
duty  to  preserve  the  public  peace, 
suppress  riots  and  affrays,  and  bring 
to  punishment  violators  of  the  crim- 
inal laws  must  not  cast  off  that  duty 
and  turn  raging  combatants  of  each 
other.  To  do  so  is  to  thwart  the  pur- 
pose of  the  state  in  appointing  them. 
In  this  instance  it  led  to  the  escape 
of  the  prisoner  fought  over,  and  to 
murder. 

The  defendants,  however,  were 
not  equal  in  authority  with  the 
sheriff.  If  the  constable  had  been 
present  when  the  sheriff  appeared, 
the  sheriff  would  have  had  the  right 
to  supersede  him.  It  is  true  that  a 
constable  exercises  powers  of  the 
same  general  character  as  those  of 
a  sheriff,  respecting  preserving  the 
public  peace,  apprehending  crimi- 
nals, and  the  like.  Gen  Stat.  1915,  § 
11,590.  But  the  sheriff  is  the  state's 
chief  executive  and  administrative 
officer  in  his  coiinty.  In  the  exer- 
cise of  executive  and  administrative 
functions,  in  conserving  the  public 
peace,  in  vindicating  the  law,  and  in 
preserving  the  rights  of  the  govern- 
ment, he  represents  the  sovereignty 


of  the  state,  and  he  has  no  superior 
in  his  county.  When  a  situation 
arises  like  that  which  confronted  the 
community  of  RoUa  on  July  22, 1916, 
it  becomes  the  sheriff's  right,  and  it 
is  his  duty,  to  determine  what  the 
public  safety  and  tranquillity  de- 
mand, and  to  act  accordingly.  He 
must,  of  course,  act  according  to 
law;  but  if,  holding  a  felony  war- 
rant, he  should  deem  it  necessary  to 
take  custody  of  a  disturber  held  by  a 
constable  under  a 
misdemeanor  .  war-  tniVAZr 
rant,  it  is  his  duty  to  2ilrSS^*^  •" 
do  so,  and  it  is  the 
duty  of  the  constable  to  yield.  In 
such  a  case,  the  justification  of  the 
constable  lies  in  the  rightful  exercise 
of  overruling  authority  by  the 
sheriff. 

In  this  instance,  the  defendants 
were  only  bystanders,  called  on  to 
guard,  during  the  temporary  ab- 
sence of  the  constable,  a  man  whom 
the  constable  had  arrested  for 
breach  of  the  peace.  The  defend- 
ants were  liot  general  deputies, 
clothed  with  the  general  powers  of 
the  constable,  and  they  held  no  writ 
or  process  of  any  kind.  The  author- 
ity of  the  sheriff  under  his  felony 
warrant  was  clearly  superior  to 
theirs,  and  they 
were  not  justified  in  ^Jjd..*^' 
opposing  him  at  all, 
much  less  with  physical  force.  In 
the  Van  Wormer  Case,  it  was  said 
the  evidence  left  little  room  for  sub- 
stantial doubt  that  the  purported  ar- 
rest by  the  constable,  and  the  placing 
of  Van  Wormer  in  charge  of  a  guard 
of  friends,  was  a  sham  and  a  pre- 
tense; the  real  purpose  being  to 
obstruct  the  sheriff.  Granting  that 
in  this  case  the  good  faith  of  the 
scheme  would  be  a  matter  for  the 
jury,  if  it  were  properly  before 
them,  it  did  not  constitute  legitimate 
defense. 

There  is  nothing  else  of  import- 
ance in  the  case.  The  defendants 
were  prosecuted,  convicted,  and  sen- 
tenced under  the  statute  quoted.  It 
did  not  work  a  mistrial  when  the 
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court  adjourned  from  Saturday  un- 

Criminal  law-  ^^  Tuesday  ill  order 
misTri^i—  *^        to    hold    a    session 

S^?"d2J?*''*        of  court   in   Grant 

county  on  Monday. 
Certain  evidence  complained  of 
was  properly  admitted.  While 
some  of  the  rejected  evidence 
offered  by  the  defendants,  other 
than  that  which  has  been  consid- 
ered, might  have  been  admitted, 
and  in  some  instances  more  extended 
cross-examination  might  have  been 
permitted,  the  issue  on  which  guilt 
or  innocence  depended  was  very 
narrow,  and  the  defendants  suf- 
fered no  prejudice 

re^j?c?il  evi.  *?  tlj^ir  Substantial 
dencc-  rights.       Prejudice 

nonprejadiclal        reSUltiug  frOm    giv- 

ing  an  instruction 
relating  to  the  competency  and 
credibility  of  the  def  erulants  as  wit* 
nesses  will  not  be  presumed.     Re- 

—tnvtr action  on      QUestS    for    instrUC- 

credibiiity.  tions  relating  to  the 

powers  and  duties  of  constables 
were  properly  refused.  The  jury- 
were  correctly  and  adequately  in- 
structed. 

The    judgment    of    the    District 
Court  is  affirmed. 

Johnston,  Ch.  J.,  and  Mason,  Port- 
er, and  Dawson,  JJ.,  concur. 

Marshall,  J.,  concurring  specially : 
I  concur  in  the  conclusion  reached 
by  the  court  that  the  judgment  be 
affirmed;  but  I  dissent  from  the 
holding  that  a  sheriff,  armed  with  a 
warrant  issued  by  a  justice  of  the 
peace,  commanding  the  sheriff  to 
arrest  the  person  named  in  the  war- 
rant, has  a  greater  right  to  the  cus- 
tody of  that  person  than  has  a  con- 
stable armed  with  another  warrant 
issued  by  a  justice  of  the  peace  for 
the  same  person,  commanding  the 
constable  to  arrest  that  person  and 
take  him  into  custody.  Neither 
officer  can  legally  take  the  person 
named  in  his  warrant  from  the  cus- 
tody of  the  other.  The  warrant 
held  by  the  constable  can  be  ex- 
ecuted by  either  the  sheriff  or  the 
constable,  and  the  warrant  held  by 
the   sheriff,    if   in   the   form   pre- 
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scribed  by  law,  is  directed  ''to  any 
sheriff  or  constable  of  the  state  of 
Kansas.''  In  the  present  action, 
after  the  sheriff  obtained  custody  of 
Don  Van  Wormer,  the  defendants 
had  no  right  to  oppose,  or  interfere 
with  the  sheriff  in  that  custody. 

West,  J.,  joins  in  the  foregoing 
concurrence  and  dissent. 

A  petition  for  rehearing  having 
been  filed,  Burch,  J.,  on  March  8, 
1919,  handed  down  the  following  ad- 
ditional opinion: 

The  def endante  file  a  petition  for 
a  rehearing  on  the  ground  they 
have  been  denied  the  right  to  be 
fully  heard  in  this  court. 

The  cause  was  argued  orally  by 
the  attorney  who  signs  the  petition 
and  by  counsel  for  the  state.  The 
defendants'  abstract  and  brief  were 
on  file,  but  the  state's  counter  ab- 
stract and  brief  had  not  been  com- 
pleted. Time  was  given  for  this  to 
be  done,  and  the  defendants  were 
given  leave  to  reply  by  further 
abstract  and  brief,  if  necessary. 
The  state's  counter  abstract  and 
brief  were  not  filed  within  the  time 
allowed,  and  did  not  reach  the  at- 
torney until  a  few  days  before  the 
opinion  affirming  the  judgment  of 
the  district  court  was  filed.  The  at- 
torney now  says  he  would  have  sub- 
mitted further  abstract  and  brief, 
had  he  been  given  an  opportunity. 

The  extent  to  which  the  defend- 
ants were  harmed  may  be  judged 
by  the  fact  that  no  additional  ab- 
stract or  brief  is  tendered.  Fur- 
thermore, no  subject  which  addi- 
tional abstract  might  illuminate  is 
indicated,  and  no  statement  or  ar- 
gument contained  in  the  stete's 
brief,  to  which  the  attorney  desired 
to  reply,  is  specified.  The  fact  is, 
the  court's  opinion  was  written  be- 
fore the  state's  belated  counter 
abstract  and  brief  were  received. 
The  determining  questions  in  the 
case  were  clearly  delineated  and 
fully  argued  in  the  district  court. 
The  statements  of  their  positions  by 
counsel  for  the  respective  parties, 
their  arguments,  and  the  views  of 
the  trial  court  were  fully  presented 
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in  the  defendants'  abstract.  The 
abstract,  the  defendants'  brief,  and 
the  oral  arguments  at  the  hearing 
in  this  court  put  the  court  in  full 
possession  of  the  case.  The  court 
was  able  to  reach  a  decision  without 
further  assistance  from  counsel  for 
the  state,  and  did  so.  When  the 
state's  counter  abstract  and  brief 
came  in,  they  required  no  modifica- 
tion of  the  opinion  already  pre* 
pared,  which  treated  the  case  as  the 
defendants  had  presented  it,  and  it 
would  not  advance  their  interests 
for  them  to  go  to  the  trouble  and 
expense  of  replying  to  anything  the 
state's  counter  abstract  and  brief 
contained. 

The  petition  for  a  rehearing 
charges  that  the  court's  opinion  was 
based  on  an  unfounded  assumption 
that  the  warrant  held  by  the  con- 
stable was  one  for  breach  of  the 
peace  only.  The  defendants  are  far 
from  clear  in  their  statements  about 
the  character  of  the  warrant.  They 
say  the  warrant  was  for  an  occur- 
rence at  the  back  door  of  Van  Wor- 
mer's  office,  where  he  discharged  a 
shotgun,  a  deadly  weapon;  some  of 
the  shot  striking  the  defendant,  Per- 
kins. They  do  not  assert  positively 
that  the  warrant  was  not  for  breach 
of  the  peace,  but  sometimes  they  call 
it  a  felony  warrant. 

In  stating  the  case  to  the  jury  the 
attorney  signing  the  petition  said 
the  evidence  would  show  that  his 
clients  were  deputized  to  guard  Van 
Wormer,  while  the  constable  went 
to  get  a  warrant  and  to  arrange  for  a 
trial,  after  service  of  the  warrant. 
In  the  colloquy  between  court  and 
counsel  over  the  theory  of  the  case, 
the  court  indicated  that  it  under- 
stood the  warrant  was  for  a  misde- 
meanor, and  was  not  corrected. 
When  the  constable  was  on  the  wit- 
ness stand,  the  attorney  offered  to 
prove  by  him  that  he  was  informed 
that  Van  Wormer  had  disturbed  the 
peace  by  shooting  out  of  the  rear 
door  of  his  office,  and  some  of  the 
shot  had  wounded  Perkins;  that 
Van  Wormer  surrendered  to  the 
constable,  and  he  deputized  the  de- 
fendants  to   guard    the   prisoner; 


that  he  went  to  the  justice  of  the 
peace,  made  complaint,  and  received 
the  warrant;  that  he  returned  and 
served  the  warrant  on  Van  Wormer ; 
and  that  he  again  left  the  prisoner 
in  custody  of  the  defendants  while 
he  went  to  the  justice  of  the  peace 
and  arranged  for  the  trial  on  the 
charge  contained  in  the  complaint 
and  warrant.  Other  offers  of  proof 
follow : 

''Mr.  Macy :  The  defendants,  and 
each  of  them,  offer  to  prove  by  this 
witness  now  on  the  stand  that  the 
witness  appointed  the  defendants, 
J.  E.  McCarty,  Joe  Littell,  and  Wal- 
ter Littell,  as  officers  to  guard  and 
keep  the  custody  of  Don  Van 
Wormer,  until  such  time  as  he  could 
make  arrangements  for  the  holding 
of  a  session  of  the  court  to  try  the 
defendant  for  the  crime  for  which 
he  had  just  arrested  Don  Van  Wor- 
mer. 

"Thereupon  Fred  Thompson  ar- 
rested Van  Wormer,  and  appointed 
and  deputized  Joe  Littell,  Walter 
Littell,  and  J.  E.  McCarty  to  guard 
Van  Wormer,  while  he  went  to  the 
justice  of  the  peace's  office  and  got 
a  warrant  for  his  arrest.  That  soon 
after  Constable  Thompson  came 
back  to  the  Van  Wormer  ofiice  with 
a  warrant,  and  formally  arrested 
Van  Wormer  under  the  warrant, 
and  again  appointed  and  required 
Joe  Littell,  Walter  Littell,  and  J.  E. 
McCarty  to  remain  at  the  Van  Wor- 
mer office,  and  to  guard  and  hold 
Don  Van  Wormer  while  he  arranged 
for  a  trial  on  the  charge  contained 
in  the  complaint,  filed  by  Constable 
Thompson,  and  also  contained  in  the 
warrant  which  had  just  been  served 
on  Don  Van  Wormer. 

"The  defendants  and  each  of  them 
now  offer  to  prove  by  the  witness  on 
the  stand  that  when  Martin  E. 
Moore  entered  the  Van  Wormer 
office,  he  said  to  Don  Van  Wormer, 
•I  have  a  warrant  for  you,  Don/  to 
which  both  Walter  Littell  and  Cy 
McCarty  replied  to  Martin  E. 
Moore :  'Don  is  already  under  arrest 
by  Officer  Thompson,  and  he  has  ap- 
pointed us  to  guard  him  until  he  can 
arrange  a  place  for  trial.'  " 


STATE  V. 

(104  Kan.  SOI, 

One  feature  of  these  offers  which 
stands  out  in  bold  relief  is  the  con- 
templated trial  of  Van  Wormer.  The 
constable  was  informed  that  Van 
Wormer  had  disturbed  the  peace. 
The  constable  went  to  Van  Wor- 
mer's  office,  found  him  there,  and 
Van  Wormer  voluntarily  surrend- 
ered. For  some  undisclosed  reason, 
the  constable  did  not  proceed  to  take 
his  prisoner  before  a  magistrate.  He 
recognized  that  under  the  circum- 
stances he  had  business  with  the  jus<* 
tice  of  the  peace,  but,  after  mount- 
ing a  guard  over  the  culprit,  he  went 
alone.  Finding  the  justice  of  the 
peace,  the  constable  made  complaint, 
and  a  warrant  was  issued.  The  con- 
stable then  returned  to  Van  Wor- 
mer's  office,  found  him  in  the  secure 
keeping  of  the  deputies,  and  ''arrest- 
ed" him.  The  constable,  however, 
had  omitted,  for  some  reason,  to  ar- 
range with  the  justice  of  the  peace 
for  the  trial.  He  again  requisi- 
tioned the  services  of  his  guards- 
men, and  went  back  alone  to  arrange 
for  the  trial.  When  the  sheriff  ap- 
peared, the  defendants  told  him  they 
were  guarding  Van  Wormer  until 
the  constable  could  arrange  for  the 
trial.  The  constable  did  arrange  for 
the  trial,  and  the  trial  was  to  be  on 
the  charge  contained  in  the  com- 
plaint made  by  the  constable  and 
stated  in  the  warrant.  Now,  this 
story  is  singular  enough;  but  the 
court  hesitates  to  believe  that  who- 
ever invented  it  intended  to  add  a 
tinishing  touch  of  absurdity  by  hav- 
ing the  constable  make  formal  ar- 
rangements for  felony  trial  before  a 
justice  of  the  peace. 

In  the  petition  for  a  rehearing  it 
is  said  that  if  the  acts  of  the  defend- 
ants, from  the  time  the  sheriff  ar- 
rived at  Van  Wormer's  office  until 
he  was  killed,  were  continuing  acts, 
the  rejected  evidence  should  have 
been  admitted.  The  evidence  was 
offered  for  just  two  purposes,  stated 
in  the  former  opinion,  and  neither 
purpose  was  subserved,  whether  the 
acts  of  the  defendants  were  succes- 
sive,— ^protest  inside  the  building, 
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followed  by  force  displayed  outside 
the  building, — or  were  continuing 
acts  of  protest,  or  force,  or  both,  be- 
ginning inside  the  building  and  con- 
tinuing until  Van  Wormer  was  set 
at  liberty. 

Complaint  is  made  because  the 
original  opinion  made  no  mention  of 
an  offer  to  prove  a  conversation  be- 
tween the  constable  and  the  sheriff, 
occurring  after  the  constable  had 
procured,  but  before  he  had  served, 
his  warrant,  in  which  the  sheriff 
told  the  constable  he  was  doing  all 
right  and  to  go  ahead.  The  evi- 
dence, if  admitted,  would  have 
shown  proper  noninterference  with 
the  constable  while  he  was  appar- 
ently pursuing, — somewhat  irregu- 
larly, but  pursuing, — ^the  course  of 
an  officer  of  the  law.  The  evidence 
had  no  tendency  to  exculpate  the  de- 
fendants for  what  occurred  two  or 
three  hours  later,  when  the  sheriff, 
holding  a  felony  warrant  for  the 
offender,  found  him  still  at  his  office, 
surrounded  by  his  friends,  the  con- 
stable's warrant  still  unexecuted, 
and  the  constable  absent. 

It  is  said  the  court  assumes  a  state 
of  facts  to  exist  by  reference  to  the 
Van  Wormer  Case.  What  state  of 
facts  the  court  assumed,  and  what 
effect  the  assumption  had  on  the  de- 
cision, the  petition  iorbears  to  dis- 
close. 

It  is  said  the  court  refers  to  state- 
ments made  by  Van  Wormer,  and  an 
argument  is  made  that  the  defend- 
ants were  not  bound  by  such  state- 
ments, unless  there  was  a  conspir- 
acy, and  conspiracy  was  not 
charged.  A  reading  of  the  opinion 
will  disclose  that,  in  showing  the 
prosecution  was  limited  to  obstruc- 
tion and  resistance  of  the  sheriff  by 
force  and  violence,  the  court  quoted 
from  the  opening  statement  to  the 
jury  by  counsd  for  the  prosecution. 
In  the  quotation  was  a  statement  at- 
tributed to  Van  Wormer. 

The  petition  for  a  rehearing  is 
denied. 


-J 


All  the  Justices  concun 
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ANNOTATION. 
Dispute  over  custody  as  affecting  charge  of  obstructing  or  resisting  arrest. 


A  careful  search  has  failed  to  dis- 
close any  case  other  than  the  reported 
case  (State  v.  MgCarty,  ante»  1283) 
passing  on  the  question  whether  a  dis- 
pute over  the  custody  of  a  prisoner  is 
a  justification  to  a  charge  of  obstruct- 
ing or  resisting  arrest. 

In  that  case  it  appeared  that  a  pris- 
oner had  been  left  in  the  custody  of 
three  deputies  of  a  constable  while  the 
constable  went  to  arrange  for  the  trial 
of  the  accused  before  a  justice  of  the 
peace.  In  his  absence,  the  sheriff  of 
the  county  arrived  with  a  warrant  for 


the  arrest  of  the  accused  on  a  felony 
charge.  He  took  the  accused  into  his 
custody,  and  was  taking  him  away, 
when  he  was  attacked  and  beaten  by 
the  three  deputy  constables,  and  as  a 
result  the  prisoner  escaped.  It  was 
held  that  the  fact  that  the  deputies 
had  custody  of  the  prisoner  was  no  de- 
fense to  a  charge  of  obstructing  and 
resisting  the  sheriff  in  the  perform- 
ance of  his  duty,  as  he  had  a  superior 
riglit  to  the  custody  of  the  prisoner. 

B.  F.  D. 


EARLE  H.  RORABACK,  Appt., 

V. 

MOTION  PICTURE  MACHINE  OPERATORS'  UNION  of  Minneapolis 

et  al. 


Minnesota  Supreme  Court  ^^  August  2,  1918. 

(140  Minn.  481, 168  N.  W.  766,  169  N.  W.  529.) 

Conspiracy  —  "bannering**  —  legality. 

1.  "Bannering"  plaintiff's  place  of  business  as  unfair  to  organized  labor, 
and  thereby  deterring  the  public  from  patronizing  him,  if  done  for  the  pur- 
pose of  compelling  him  not  to  work  as  an  operative  himself  in  his  own  busi- 
ness, is  unlawful  and  may  be  enjoined. 

{See  note  on  this  question  beginning  on  page  1295.] 


—  combination  to  secure  lawful  end. 

2.  Men,  either  singly  or  in  combina- 
tion, may  use  any  lawful  means  to  ac- 
complish a  lawful  purpose,  although 
the  means  adopted  may  cause  injury 
to  another;  but  they  may  not  inten- 
tionally injure  or  destroy  the  business 
of  another  to  accomplish  an  unlawful 
purpose. 

[See  5  R.  C.  L.  1068-1070.] 

Constitutional  law  —  right  to  labor. 

3.  The  Constitution  guarantee^  to 
everyone  the  right  to  work  in  his  own 
business,  and  any  attempt  to  deprive 
him  of  that  right  is  unlawful. 

[See  6  R.  C.  L.  266-268.] 

Headnotes  1-4  by  Taylor,  C. 


Injunction  —  denial  —  discretion. 

4.  As  the  facts  are  not  free  from 
doubt,  the  trial  court  did  not  abuse 
its  discretion  in  refusing  to  issue  a 
temporary  injunction. 

[See  14  R.  C.  L.  312,  313.] 

AiH>eal  —  ruling  as  to  injunction  pen- 
dente lite. 

5.  Granting  or  refusing  an  injunc- 
tion pendente  lite  rests  so  largely  in 
the  discretion  of  the  trial  court  that 
an  appellate  court  is  not  justified  in 
interfering,  unless  the  conclusion 
reached  is  clearly  erroneous,  and  will 
result  in  an  injury  which  it  is  the  duty 
of  the  court  to  prevent. 

[See  14  R.  C.  L.  313,  314.] 
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Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Hennepin 
County  (Dickinson,  J.)  in  favor  of  defendants  in  an  action  brought  to  en- 
join them  from  interfering  with  plaintiff's  business.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  Nathan  H.  Chase  for  appellant. 
Messrs.   Fifield   &   Finney   for   re- 
spondents. 

Taylor,  C,  filed  the  following 
opinion : 

The  defendants  are  the  Motion 
Picture  Machine  Operators*  Union 
of  Minneapolis,  known  as  Local  219, 
and  composed  of  motion  picture 
machine  operators;  the  Trades  and 
Labor  Assembly  of  Minneapolis, 
composed  of  representatives  from  a 
large  number  of  labor  unions  of 
Minneapolis,  of  which  Local  219  is 
one ;  and  a  large  number  of  individ- 
uals, who  are  officers  or  members  of 
one  or  the  other^  or  both,  of  these  as- 
sociations. 

Plaintiff  has  operated  a  motion 
picture  theater,  known  first  as  the 
Orient  and  later  as  the  New  Nation- 
al Theater,  in  the  city  of  Minneapo- 
lis from  May  1,  1916,  until  the  pres- 
ent time.  He  employed  members  of 
Local  219  to  operate  his  machines 
until  September  10,  1916.  Since 
that  date  he  claims  to  have  operated 
the  machines  himself  unassisted. 
Several  conferences  took  place  be- 
tween plaintiff  and  representatives 


pendente  lite.  Defendants  an- 
swered, and,  upon  the  answer  sup- 
ported by  affidavits,  opposed  the  is- 
suance of  the  temporary  injunction. 
The  court  declined  to  issue  it  ana 
plaintiff  appealed. 

Defendants  admit  the  acts  above 
mentioned,  and  also  an  intention  to 
continue  them,  and  insist  that  they 
have  the  legal  right  to  do  so.  Plain- 
tiff alleges  that  prior  to  the  com- 
mission of  such  acts  he  had  built  up 
and  enjoyed  a  large  and  lucrative 
business.  He  also  alleges  that  these 
acts  deter  the  public  from  patroniz- 
ing his  theater  to  such  an  extent  that 
his  business  has  been  greatly  in- 
jured, and  will  be  ruined  if  they  are 
continued,  and  that  he  has  no  ade- 
quate remedy  at  law. 

The  undisputed  facts,  some  of 
which  are  mentioned  above,  show 
plainly  that  the  purpose  of  defend- 
ants is  to  injure  and  perhaps  destroy 
plaintiff's  business  unless  he  accedes 
to  their  demands,  and  that  the 
course  adopted  is  having  the  effect 
intended,  and  that  plaintiff  has  no 
adequate  remedy  at  law. 

No  person  or  combination  of  per- 


of  the  defendants  concerning  the  re-  '   sons  has  the  right  maliciously  to  in- 
employment  of  union  operators,  but '   jure    or    destroy    the    business    of 


no  agreement  was  reached.  In 
December,  1916,  the  Trades  and 
Labor  Assembly  declared  plaintiff's 
theater  "unfair  to  organized  labor ;" 
and  thereupon  and  repeatedly  there- 
after, defendants  published  in  the 
Labor  Review,  their  official  paper, 
that  the  New  National  Theater  was 
"unfair  to  organized  labor."  In 
February,  1917,  defendants  caused  a 
banner  bearing  the  words,  "Unfair 
to  Organized  Labor,"  to  be  carried 
back  and  forth  in  the  street  in  front 
of  the  theater,  and  at  the  time  of  the 
hearing  were  still  "bannering"  the 
theater  in  that  manner.  In  May, 
1917,  plaintiff  brought  this  action 
for  an  injunction,  and,  upon  the 
complaint  supported  by  affidavits, 
applied  for  a  temporary  injunction 


another,  by  acts  which  serve  no  le- 
gitimate purpose  of  his  own.  Tiit- 
tle  V.  Buck,  107  Minn.  145,  22  LiR.A. 
(N.S.)  599,  131  Am.  St.  Rep.  446, 
119  N.  W.  946,  16  Ann.  Cas.  807; 
Hitchman  Coal  &  Coke  Co.  v. 
Mitchell,  245  U.  S.  229,  62  L.  ed.  260, 
L.R.A.1918C,  497,  38  Sup.  Ct.  Rep. 
65,  Ann.  Cas.  1918B,  461,  filed  De- 
cember 10,  1917.  As  said  in  Ertz  v* 
Produce  Exch.  79  Minn.  140,  48 
L.R.A.  90,  79  Am.  St.  Rep.  433,  81  N. 
W.  737:  "One  man  singly,  or  any 
number  of  men  jointly,  having  no  le- 
gitimate interests  to  protect,  may 
not  lawfully  ruin  the  business  of  an- 
other by  maliciously  inducing  his 
patrons  and  third  parties  not  to  dea) 
with  him." 

Defendants  may  use  any  lawful 
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end. 


means  to  accomplish  a  lawful  pur- 
^  pose,  although  the 
comMnirHom  to     means  adopted  may 

incidentally  cause 
injury  to  plaintiff; 
but  they  may  not  intentionally  in- 
jure or  destroy  plaintiff's  business  to 
accomplish  an  unlawful  purpose. 
Gray  v.  Building  Trades  Council,  91 
Minn.  171,  63  L.R.A.  753,  103  Am. 
St.  Rep.  477,  97  N.  W.  663,  1118,  1 
Ann.  Cas.  172;  Hitchman  Coal  & 
Coke  Co.  V.  Mitchell,  supra ;  Erdman 
V.  Mitchell,  207  Pa.  79,  63  L.R.A. 
534,  99  Am.  St.  Rep.  783,  56  Atl. 
327;  Connors  v.  Connolly,  86  Conn. 
641,  45  L.R.A.(N.S.)  564,  86  Atl. 
600;  March  v.  Bricklayers  &  Plas- 
terers Union,  79  Conn.  7,  4  L.R.A. 
(N.S.)  1198,  118  Am.  St.  Rep.  127, 
63  Atl.  291,  6  Ann.  Cas.  848 ;  Bren- 
nan  v.  United  Hatters,  73  N.  J.  L. 
729,  9  L.R.A.(N.S.)  254,  118  Am, 
St.  Rep.  727,  65  Atl.  165,  9  Ann.  Cas. 
698 ;  Hopkins  v.  Oxley  Stave  Co.  28 
C.  C.  A.  99,  49  U.  S.  App.  709,  83 
Fed.  912;  Klingel's  Pharmacy  v. 
Sharp  &  Dohme,  104  Md.  218,  7 
L.R.A.(N.S.)  976,  118  Am.  St.  Rep. 
399,  64  Atl.  1029,  9  Ann.  Cas.  1184. 

Defendants  cite  and  rely  upon 
the  case  of  Steffes  v.  Motion  Pic- 
ture Mach.  Operators'  Union,  136 
Minn.  200, 161  N.  W.  524,  as  author- 
izing  them  to  do  the  things  com- 
plained of,  and  the  showing  which 
they  make  indicates  that  they  in- 
tended to,  and  probably  did,  confine 
their  acts  to  those  which  were  recog- 
nized in  that  case  as  permissible  for 
the  purpose,  and  under  the  circum- 
stances there  disclosed.  In  that  case 
the  purpose  sought  to  be  accom- 
plished was  found  to  be  a  lawful  one, 
and,  to  bring  the  present  case  within 
the  doctrine  of  that  case,  the  pur- 
pose sought  to  be  accomplished  in 
the  present  case  must  also  be  a  law- 
ful purpose. 

Plaintiff  is  not  a  member  of  the 
operators'  union,  and  cannot  become 
a  member,  because  the  constitution 
of  the  union  provides  that  no  owner, 
or  part  owner,  or  manager  of  a  place 
of  amusement  shall  be  admitted  to 
membership.  It  also  provides  that 
any  member  who  shall  become  own- 


er, part  owner,  or  manager  of  a  place 
of  amusement  must  either  withdraw 
or  be  expelled.    Plaintiff  opens  his 
theater  at  about  10  o'clock  in  the 
forenoon,  and  closes  it  at  about  11 
o'clock  at  night.     He  insists  upon 
working  as  an  operator  of  his  mo- 
tion picture  machines  for  one  half 
the  time  each  day  in  order  to  save 
expense.      Defendants    insist    that 
only  members  of  the   union   shall 
work  as  operators  of  the  machines, 
and,  as  plaintiff  is  not  a  member  of 
the  union  and  cannot  become  a  mem- 
ber of  it,  that  he  shall  not  work  as 
an  operator,  although  qualified  to 
do  so.     Plaintiff  asserts   that  the 
only   controversy  between   himself 
and  the  defendants  is  as  to  whether 
he  shall  be  permitted  to   perform 
the  work  of  an  operator  himself  in 
his  own  theater,  and  that  the  actioii 
taken  by  defendants  is  solely  for  the 
purpose  of  compelling  him  to  cease 
working    as    such    operator.      He 
claims  that  he  is  not,  and  never  has 
been,  unfair  to  union  labor ;  that  he 
has  always  employed  union  labor, 
and  none  other;  that  he  employed 
union  operators  until  he  began  work 
as  an  operator  himself ;  that,  before 
beginning  work  himself,  he  endeav- 
ored to  make  an  arrangement  to 
work  half  the  time  each  day  himself, 
and  to  employ  union  oi>erators  upon 
union  terms  for  the  remainder  of 
the  time;  but  that  the  members  of 
the  union  refused  to  work  in  Ibe 
theater  if  he  worked  as  an  operates 
himself;  that  at  the  several  confer- 
ences with  defendants  and  their  rep- 
resentatives    he    made    the    same 
proposition,  and  has  been  ready  to 
carry  it  out  at  all  times;  that  he 
ceased  to  employ  union   operators 
solely  for  the  reason  that  they  re- 
fused to  work  in  the  capacity  of  fd- 
low  workmen  with  him;  and  that 
ever    since    he    has    operated    his 
machines  himself  without  any  as- 
sistance whatever. 

In  the  Steffes  Case,  Steffes  em- 
ployed a  nonunion  operator,  and  the 
purpose  of  the  union  was  to  secure 
the  employment  of  a  union  operator. 
No  question  as  to  whether  the  owb- 
er  should  be  permitted  to  work  faim- 
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jBelf  was  involved.  In  the  present 
case,  according  to  the  claim  of  plain- 
tiffy  the  sole  question  involved  is 
whether  the  owner  shall  be  per- 
mitted to  work  himself  in  his  own 
business. 

U,  men,  either  singly  or  in  com- 
bination,  may  lawfully  injure   or 
destroy  the  business  of  another  for 
the  purpose  of  compelling  him  not 
to  work  in  such  business  himself^  it 
will     have      far-reaching     conse- 
quences.    Such   a   doctrine   would 
limit  the  field  of  business  to  those 
who  have  sufficient  capital  to  carry 
on   a    business    without    becoming 
operatives  therein  themselves,  and 
would  debar  those  who  have  little  or 
no   capital,   except   their   personal 
skill  and  ability,  from  seeking  to 
better  their  condition  by  engaging 
in  business  on  their  own  account. 
Such    a    doctrine    means    that    a 
machinist   who    starts    a   machine 
shop    may    lawfully    be   prevented 
from  working  therein  as  a  machin- 
ist; that  a  carpenter  who  starts  a 
carpenter  shop  may  be  required  to 
have  all  his  work  done  by  others; 
tiiat  a  barber  who  opens  a  barber 
shop  must  cease  to  work  as  a  barber. 
It  means  that  the  man  in  any  occu- 
pation who  starts  in  business  for 
himself,  relying  upon  his  personal 
skill  and  ability  to  attain  success, 
must  forego  the  right  to  profit  by 
his  own  skill,  at  the  arbitrary  behest 
of    another,    or    see    his    business 
ruined.    Such  is  not  the  law.    The 
r  j^ht  of  every  person  to  work  in  his 
3wn  business  is  a  fundamental  right, 

co«.t I ti.tio««i      P^™^te®<*  *S .  ^^ 
[»w— riKiit  to        by  the  Bill  of  Rights 

*  **'•  in  the  Constitution 

ind  by  the  14th  Amendment  to  the 

E^^ederal  Constitution,  and  any  at- 

lempt  to  deprive  him  of  that  right  is 

lecessarily    unlawful.      Truax    v. 

laich,  239  U.  S.  33,  60  L.  ed.  131, 

^.R.A.1916D,  545,  36  Sup.  Ct.  Rep. 

\  Ann.  Cas.  1917B,  283.    However 

ar  members  of  an  organization  may 

fo  in  an  attempt  to  force  an  employ- 

r  to  employ  members  of  the  organ- 

sation,  an  attempt  to  force  him  to 


desist  from  working  himself  in  his 

own  business  is  co«.pir«cT- 
clearly  an  invasion  "bannerm*"- 
of  the  rights  se-  >*«*"«^- 
cured  to  him  by  the  Constitution. 
Berry  v.  Donovan,  188  Mass.  353,  5 
L.R.A.(N.S.)  899,  108  Am.  St.  Rep. 
499,  74  N.  E.  603,  3  Ann.  Cas.  738; 
Willner  v.  Silverman,  109  Md.  341, 
24  L.R.A.(N.S.)  895,  71  Atl.  962; 
Gray  v.  Building  Trades  Council,  91 
Minn.  171,  63  L.R.A.  753,  103  Am. 
St.  Rep.  477,  97  N.  W.  663,  1118,  1 
Ann.  Cas.  172;  Brennan  v.  United 
Hatters,  73  N.  J.  L.  729,  9  L.R.A. 
(N.S.)  254, 118  Am.  St.  Rep.  727,  65 
Atl.  165,  9  Ann.  Cas.  698 ;  Hundley 
V.  Louisville  &  N.  R.  Co.  105  Ky. 
162,  63  L.R.A.  289,  88  Am.  St.  Rep. 
298, 48  S.  W.  429 ;  Erdman  v.  Mitch- 
ell, 207  Pa.  79,  63  L.R.A.  534,  99 
Am.  St.  Rep.  783,  56  Atl.  327;  De 
Minico  v.  Craig,  207  Mass.  593,  42 
L.R.A.{N.S.)  1048,  94  N.  E.  317; 
Hitchman  Coal  &  Coke  Co.  v.  Mitch- 
ell, 245  U.  S.  229,  L.R.A.1918C,  497, 
62  L.  ed.  260,  38  Sup.  Ct.  Rep.  65, 
Ann.  Cas.  1918B,  461. 

If  the  facts  bear  out  plaintiff's 
claim  that  the  purpose  of  defend- 
ants is  to  compel  him  to  cease  work- 
ing as  an  operator  in  his  own  busi- 
ness, it  will  follow  that  they  are 
seeking  to  accomplish  an  unlawful 
purpose,  and  that  the  acts  by  which 
they  are  attempting  to  prevent  the 
public  from  patronizing  him  will 
fall  within  the  class  of  acts  which 
the  law  deems  malicious,  and  which 
it  is  the  duty  of  the  courts  to  re- 
strain. Hitchman  Coal  &  Coke  Co. 
V.  Mitchell,  supra.  Acts  which  may 
not  be  unlawful  if  committed  for  the 
purpose  of  inducing  an  employer  to 
discharge  one  workman,  or  set  of 
workmen,  in  order  to  give  ,employ- 
ment  to  another  workman,  or  set  of 
workmen,  may  be  enjoined  if  com- 
mitted for  the  purpose  of  depriving 
the  employer  of  the  right  to  use  his 
own  skill  and  ability  in  the  further- 
ance of  his  own  business;  for  his 
right  to  work  in  his  own  business  is 
superior  to  the  right  of  any  other  in 
respect  to  such  business. 

Granting  or  refusing  an  injunc- 
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tion  pendente  lite  rests  so  largely  in 

Appe«i-.«aiinv  ^^^  discretion  of  the 
M  to  taivnctioB    trial     court,     how- 

pendenf  lite.  ^^^^^  ^^^^  ^^  ^^^^^^ 

late  court  is  not  justified  in  interfer- 
ing unless  the  conclusion  reached  is 
clearly  erroneous,  and  will  result  in 
an  injury  which  it  is  the  duty  of  the 
court  to  prevent.  While  the  ques- 
tion as  to  whether  plaintiff  shall 
work  as  an  operator  is,  doubtless, 
the  principal  controversy  between 
the  parties,  defendants  deny  that 
that  is  the  only  controversy.  They 
assert  that  plaintiff  discharged  his 
union  operators  without  cause,  and 
refused  to  re-employ  union  opera- 
tors unless  they  would  work  with 
nonunion  operators.  Also  that  he 
employed  nonunion  men  to  make  im- 
provements and  repairs  in  the  thea- 
ter, and  has  had  nonunion  oper- 
ators, other  than  himself,  operating 
his  machines.  Defendants  could  not 
well  complain  of  the  employment  of 
nonunion  operators,  if  union  oper- 
ators refused  to  work  for  the  sole 
reason  that  plaintiff  worked  him- 
self ;  but  we  understand  defendants 
to  claim,  that  plaintiff  required 
union  men  to  work  with  nonunion 
men  other  than  himself.  The  re- 
fusal of  the  trial  court  to  issue  the 
injunction  requires  us  to  take  the 
view  of  the  facts  most  favorable  to 

the  defendants,  and 
we  cannot  say  that 
plaintiff's  conten- 
tion is  conclusively  established.  The 
case  is  presented  upon  the  pleadings 
and  upon  affidavits  pro  and  con;  it 
has  not  yet  been  tried.  If,  when  the 
case  is  tried  and  findings  are  made 
determining  the  facts,  it  shall  ap- 
pear that  plaintiff's  contention  is 
correct,  he  is  entitled  to  relief,  but 
we  cannot  say  that  the  trial  court 
abused  its  discretion  in  refusing  to 
issue  an  injunction  before  the  facts 
are  ascertained;  and  the  order  ap- 
pealed from  is  affirmed. 

Hallam,  J. : 

I  concur  in  the  result. 


Itijanction^ 

denial— 

dlncretion. 


I  do  not  understand  that  the  right 
of  a  man  to  work  in  his  own  busi- 
ness is  questioned,  nor  do  I  under- 
stand that  there  is  any  claim  of 
right  of  defendants  to  "destroy 
plaintiff's  business"  on  any  ground. 

I  understand  that  defendants  have 
the  right  to  refuse  to  work  as  fellow 
workmen  with  nonunion  men  or 
with  an  employer,  and  that  they 
have  a  right,  in  a  proper  and  order- 
ly manner,  to  advise  one  another, 
or  the  public,  that  a  certain  em- 
ployer does  not  employ  union  oper- 
atives, or  that  he  insists  on  operat- 
ing his  own  machines.  It  seems  to 
me  the  main  question  in  the  case  is 
whether  the  conduct  of  defendants 
has  amounted  to  more  than  that. 
If  not,  their  acts  have  not  been  un- 
lawful. 

A  petition  for  rehearing  having 
been  filed  the  following  Per  Curiam 
response  was  handed  down  Decem- 
ber 7,  1918  : 

Plaintiff  applied  for  a  rehearing, 
claiming  that  the  admitted  facts 
show  a  violation  of  §  8973  of  the 
General  Statutes  of  1913.  The  mat- 
ter was  submitted  to  the  trial  court 
upon  the  pleadings  and  upon  affi- 
davits pro  and  con,  and  that  court 
refused  to  issue  a  temporary  injunc- 
tion. Defendants  relied  upon  the 
Steffes  Case,  136  Minn.  200,  161  N. 
W.  524,  and  apparently  assumed 
that  they  had  brought  themselves 
within  the  rule  applied  in  that  case. 
The  right  to  and  necessity  for  a  tem- 
porary injunction  is  not  so  conclu- 
sively established  that  we  feel 
required  to  order  that  one  issue,  not- 
withstanding the  refusal  of  the  trial 
court  to  issue  it.  To  direct  its  issu- 
ance under  the  circumstances  would 
be,  in  effect,  to  determine  the  case 
upon  affidavits,  and  the  rights  of 
the  parties  can  be  more  satisfacto- 
rily determined  after  the  parties  ad- 
duce their  evidence  at  the  hearing 
upon  the  merits. 

Rehearing  denied. 
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Justifiability  of  interference  with  another's  business  for  the  purpose  of  compel- 

ling  him  not  to  work  as  an  operative  therein. 


The  reported  case  (Roraback  ▼. 
Motion  Picture  .Mach.  Operators' 
Union,  ante,  1290)  seems  to  be  one  of 
first  impression  upon  the  question 
whether  a  labor  organization  may  re- 
sort to  tactics  calculated  to  interfere 
with  another's  business,  for  the  pur- 
pose of  coercing  him  to  employ  a  mem- 
ber of  the  organization  to  do  work 
which  the  proprietor  of  the  business 
has  himself  undertaken  to  do. 

Although  the  conclusion  reached  in 
the  reported  case  commends  itself  as 
a  proper  one,  some  of  the  language 
used  therein,  so  far  as  it  conveys  the 
impression  that  any  attempt  to  de- 
prive a  person  of  the  right  to  work  in 
his  own  business  is  necessarily  un- 
lawful, would  seem  to  require  qualifi- 
cation. If  one's  habits  or  conduct  or 
character  may  constitute  a  justifica- 
tion for  a  combination  of  his  fellow 
workmen  to  refuse  to  work  with  him, 
in  consequence  of  which  their  employ- 
er dispenses  with  his  services  (see 
Berry  v.  Donovan  (1906)  188  Mass. 
363,  6  L.R.A.(N.S.)  899,  108  Am.  St. 
Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738 ; 
De  Minico  v.  Craig  (1911)  207  Mass. 
593,  42  L.R.A.(N.S.)    1048,  94  N.  E, 


317),  it  would  seem  that  one's  em- 
ployees might,  on  like  grounds,  law- 
fully combine  to  refuse  to  continue  in 
his  employment,  although,  when  con- 
fronted with  the  alternative,  he  might 
elect  not  to  work,  rather  than  to  part 
with  his  employees.  So  also,  it  would 
seem  that  in  order  to  procure  the  work 
for  themselves,  one's  employees  might 
lawfully  give  their  employer  the  op- 
tion of  relinquishing  the  work  done 
by  him,  or  of  doing  without  their  serv- 
ices (compare  National  Protective 
Asso.  V.  Gumming  (1902)  170  N.  Y. 
315,  58  L.R.A.  135,  88  Am.  St.  Rep. 
648,  63  N.  E.  369;  Pickett  v.  Walsh 
(1906)  192  Mass.  572,  6  L.R.A.(N.S.) 
1067,  116  Am.  St.  Rep.  272,  78  N.  E. 
753,  7  Ann.  Cas.  638) ;  even  though 
they  may  not  do  so  for  the  purpose  of 
compelling  him  to  employ  another 
member  of  their  union.  It  is,  however, 
by  no  means  certain  that  the  courts 
will  be  logically  consistent  when  these 
questions  come  before  them. 

The  explorer  of  this  terra  incognita 
may  derive  some  benefit  from  a  con- 
sultation of  Labatt  on  Master  and 
Servant,  chapters  CXV.  and  CXVI. 

E.  S.  0. 


MAUDE  LICKLEIDER,  Appt., 

V. 

IOWA  STATE  TRAVELING  MEN'S  ASSOCIATION. 

lowd  Supreme  Caurt  ^  February  9,  191S, 

(—  Iowa,  — ,  166  N.  W.  363,  168  N.  W.  884.) 

• 

Insurance  —  accident  —  sclerotic  arteries. 

1.  Recovery  on  an  accident  policy  cannot  be  prevented  by  the  fact  that 
the  arteries  of  insured  were  sclerotic,  if  they  were  no  more  so  than  was 
natural  to  a  man  of  the  age  of  insured,  although  a  bodily  injury  would 
more  likely  be  fatal  than  would  be  the  case  if  such  condition  did  not 
•exist. 

[See  note  on  this  question  beginning  on  page  1304.] 
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Evidence  —  burden  of  proof  —  cause 
of  death. 

2.  One  suing  for  a  death  loss  on  an 
accident  insurance  policy  has  the 
burden  of  showing  that  deceased  came 
to  his  death  by  accidental  meansy 
within  the  terms  of  the  policy. 

[See  14  R.  C.  L.  1437.] 

—  affirmative  defense. 

3.  An  insurer  against  death  by  ac- 
cident has  the  burden  of  establishing 
his  defense  that  death  was  caused  by 
overexertion,  within  the  exception  in 
the  policy. 

[See  14- R.  C.  L.  1437.] 

Trial  —  jury  —  cause  of  death. 

4.  Whether  one  insured  against  ac- 
cident died  from  disease  or  accident 
is,  upon  the  conflicting  evidence,  for 
the  jury. 

Definition  —  accident. 

5.  When  the  words,  "accident,''  and 
"accidental,"  are  used  in  an  insurance 
policy,  they  are  to  be  construed  and 
considered  according  to  the  common 
speech  and  common  usage  of  people 
generally. 

[See  14  R.  C.  L.  1238.] 

Insurance  —  accident. 

6.  That  an  injury  happens  to  one 
through  his  own  voluntary  act  does 


not  prevent  its  being  an  accident  with- 
in the  meaning  of  that  term  as  used  in 
an  insurance  policy. 

[See  14  R.  C.  L.  1238-1241.] 

—  voluntary  act. 

7.  Death  due  to  a  strain  or  injury 
to  a  vital  organ,  when  one,  in  attempt- 
ing to  remove  a  tire  from  an  auto- 
mobile by  the  exertion  of  his  strength 
with  some  degree  of  violence,  is 
caused  to  stagger  or  fall  back  by  the 
sudden  giving  way  of  the  tire,  is  ac- 
cidentally caused,  within  the  meaning 
of  an  accident  insurance  policy. 

[See  14  R.  C.  L.  1239-1241.] 

— -  when  result  of  voluntary  act  ac» 
cident. 

8.  When  injury  or  death  results 
from  the  voluntary  act  of  the  insured 
and  the  act  is  one  which  is  not  man- 
ifestly dangerous,  but  which  is  or- 
dinarily done  or  performed  without 
serious  consequences  to  the  doer,  such 
result  is  caused  by  accidental  means. 

[See  14  R.  C.  L.   1239,  1240.] 

—  effect  of  negligence  of  insured. 

9.  Recovery  on  an  accident  insur- 
ance policy  is  not  defeated  by  the 
mere  fact  that  negligence  of  the  in- 
sured contributed  to  the  injury. 

[See  14  R.  G.  L.  1266.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Polk 
County  (Dudley,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  certificate  of  accident  insurance. 
Reversed. 


The  facts  are  stated  in  the  opinion 

Mr.  Clinton  L.  Nourse,  for  appel- 
lant: 

When,  in  view  of  all  the  facts  and 
circumstances,  the  question  is  one  as 
to  which  men  may  honestly  differ,  the 
case  is  one  for  the  jury;  and  this  rule 
is  not  changed  merely  because  the 
facts  are  not  in  dispute. 

Rothrock  v.  Cedar  Rapids,  128  Iowa, 
262,  103  N.  W.  475;  Long  v.  Ottumwa 
R.  &r  Light  Co.  162  Iowa,  11,  142  N.  W. 
1011;  Philpott  v.  Jones,  164  Iowa,  730, 
146  N.  W.  861 ;  Meardon  v.  Iowa  City, 
148  Iowa,  12,  126  N.  W.  939;  Paulsen 
V.  Modgm  Woodmen,  21  N.  D.  235,  130 
N.  W.  231. 

Before  the  court  is  warranted  in 
directing  a  verdict  on  an  issue  ten- 
dered, every  fact  favorable  to  the 
party  against  whom  the  verdict  is 
asked  must  be  considered  as  estab- 
lished. 

Ney  V.  Eastern  Iowa  Teleph.  Co.  162 
Iowa,  525,  144  N.  W.  385;  Degelau  v. 
Wright,  114  Iowa,  52,  86  N.  W.  36; 


of  the  court. 

Hartman  v.  Chicago  G.  W.  R.  Co.  132 
Iowa,  582,  110  N.  W.  10;  Scott  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.  112  Iowa,  54,. 
83  N.  W.  818,  8  Am.  Neg.  Rep.  391. 

A  case  should  be  submitted  to  the 
jury  if  there  is  any  evidence  tending 
to  show  that  there  was  anything  unin- 
tended, *  unexpected,  unforeseen,  or 
miscalculated  in  the  events  leading  up> 
to  the  death  of  the  insured. 

Hastings  v.  Travelers'  Ins.  Co.  190 
Fed.  261;  United  Stotes  Mut.  Acci. 
Asso.  V.  Barry,  131  U.  S.  100,  33  L.  ed. 
60,  9  Sup.  Ct.  Rep.  755 ;  Feder  v.  Iowa 
State  Traveling  Men's  Asso.  107  Iowa, 
539,  43  L.R.A.  693,  70  Am.  St.  Rep.  212, 
78  N.  W.  252;  Smouse  v.  Iowa  State 
Traveling  Men's  Asso.  118  Iowa,  437,. 
92  N.  W.  53 ;  Jenkins  v.  Hawkeye  Com- 
mercial Men's  Asso.  147  Iowa,  113,  30- 
L.R.A.(N.S.)  1181,  124  N.  W.  199; 
Lehman  v.  Great  Western  Acci.  Asso.. 
155  Iowa,  737,  42  L.R.A.(N.S.)  562, 
133  N.  W.  752;  Shanberg  v.  Fidelity 
&    C.    Co.    19    L.R.A.(N.S.)    1206,    8& 
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G.  G.  A.  843,  158  Fed.  1;  Standard 
Life  &  Acci.  Ins.  Go.  v.  Schmaltz,  66 
Ark.  588,  74  Am.  St.  Rep.  112,  58  S.  E. 
49;  Martin  v.  Travelers'  Ins.  Go.  1 
Fost.  &  F.  505;  North  American  Life 
&  Acci.  Ins.  Go.  v.  Burroughs,  69  Pa. 
43. 

When,  upon  the  evidence,  there  may 
arise  an  honest  difference  of  opinion 
as  to  whether  the  death  was  acciden- 
tal, it  is  a  question  of  fact  for  the  jury. 

Smith  V.  iGtna  L.  Ins.  Go.  115  Iowa, 
219,  56  L.R.A.  271,  91  Am.  St.  Rep.  153, 
88  N.  W.  368;  American  Acci.  Go.  v. 
Reigart,  94  Ky.  547,  21  L.R.A.  651,  42 
Am.  St.  Rep.  374,  23  S.  W.  191 ;  Mary- 
land Gasualty  Co.  v.  Hudgins,  —  Tex. 
Giv.  App.  — ,  72  S.  W.  1047;  Miller 
V.  Fidelity  &  G.  Go.  97  Fed.  836. 

Where  both  accident  and  disease  are 
shown,  either  of  which  might  have 
caused  death,  it  is  a  question  of  fact 
for  the  jury  to  determine  which  was 
the  proximate  cause. 

Morrow  v.  National  Masonic  Acci. 
Asso.  125  Iowa,  634,  101  N.  W.  468; 
Kenny  v.  Bankers  Acci.  Ins.  Co.  136 
Iowa,  146,  113  N.  W.  566;  Vernon  v. 
Iowa  State  Traveling  Men's  Asso.  158 
Iowa,  597,  138  N.  W.  696. 

The  burden  of  proof  is  on  defend- 
ant to  show  that  the  case  comes  within 
an  exception  to  the  risk  undertaken. 

Gorrell  v.  National  Acci.  Soc.  139 
Iowa,  36,  130  Am.  St.  Rep.  294,  116 
N.  W.  1046;  Fenton  v.  Iowa  State 
Traveling  Men's  Asso.  139  Iowa,  167, 
117  N.  W.  251 ;  Kirkpatrick  v.  JEtna 
L.  Ins.  Go.  141  Iowa,  74,  22  L.R.A. 
(N.S.)  1255,  117  N.  W.  1111;  McGlure 
V.  Great  Western  Acci.  Afiso.  141  Iowa, 
350,  118  N.  W.  269. 

"Voluntary  overexertion"  means 
overexertion,  the  inevitable  result  of 
which  the  insured  was  conscious  of 
and  intended. 

Rustin  V.  Standard  Life  &  Acci.  Ins. 
Co.  58  Neb.  792,  46  L.R.A.  253,  76  Am. 
St.  Rep.  136,  79  N.  W.  712;  Jones  v. 
United  States  Mut.  Acci.  Asso.  92 
Iowa,  666,  61  N.  W.  485;  Mattlies  v. 
Imperial  Acci.  Asso.  110  Iowa,  224,  81 
N.  W.  484;  Smith  v.  iBtna  L.  Ins.  Go. 
115  Iowa,  220,  56  L.R.A.  271,  91  Am. 
St.  Rep.  153,  88  N.  W.  368;  Gorrell  v. 
National  Acci.  Soc.  139  Iowa,  43,  130 
Am.  St.  Rep.  294,  116  N.  W.  1046. 

Messrs.  Sullivan  &  Sullivan,  for  ap- 
pellee: 

Plaintiff  can  only  recover,  under  the 
conjbract  sued  on,  for  indemnity  for 
death  caused  by  external,  violent,  and 

3  /v.lj.JtC."o2. 


accidental  means,  independently  of  all 
other  causes. 

Games  v.  Iowa  State  Traveling 
Men's  Asso.  106  Iowa,  281,  68  Am.  St. 
Rep.  306,  76  N.  W.  683;  Taylor  v. 
Pacific  Mut.  L.  Ins.  Co.  110  Iowa,  621, 
82  N.  W.  326;  Feder  v.  Iowa  State 
Traveling  Men's  Asso.  107  Iowa,  538, 
43  L.R.A.  693,  70  Am.  St.  Rep.  212,  78 
N.  W.  252 ;  Smouse  v.  Iowa  State  Trav- 
eling Men's  Asso.  118  Iowa,  436,  92 
N.  W.  53 ;  Binder  v.  National  Masonic 
Acci.  Asso.  127  Iowa,  25,  102  N.  W. 
190;  Whitlatch  v.  Fidelity  &  G.  Co.  149 
N.  Y.  45,  43  N.  E.  405 ;  Laessig  v.  Trav- 
elers' Protective  Asso.  169  Mo.  272,  69 
S.  W.  469;  JEtna  L.  Ins.  Go.  v.  Mil- 
ward,  118  Ky.  716,  68  L.R.A.  285,  82 
S.  W.  364,  4  Ann.  Gas.  1092 ;  Cronkhite 
V.  Travelers'  Ins.  Go.  75  Wis.  116,  17 
Am.  St.  Rep.  184,  43  N.  W.  731;  Na- 
tional Asso.  V.  Scott,  83  G.  C.  A.  652, 
155  Fed.  92;  Illinois  Commercial 
Men's  Asso.  v.  Parks,  103  G.  C.  A.  286, 
179  Fed.  799;  White  v.  Standard  Life 
&  Acci.  Ins.  Co.  95  Minn.  77,  103  N. 
W.  735,  884,  5  Ann.  Gas.  83;  Lehman 
V.  Great  Western  Asso.  155  Iowa,  737, 
42  L.R.A.(N.S.)  562,  133  N.  W.  752. 

If  the  plaintiff  has  not  proved  that 
the  insured  came  to  his  death  from  ex- 
ternal, violent,  and  accidental  means, 
her  case  has  failed,  and  the  court 
should  direct  a  verdict  for  the  defend- 
ant. 

Games  v.  Iowa  State  Traveling 
Men's  Asso.  106  Iowa,  281,  68  Am.  St. 
Rep.  306,  76  N.  W.  683;  Taylor  v. 
Pacific  Mut.  L.  Ins.  Go.  110  Iowa,  623, 
82  N.  W.  326;  Illinois  Commercial 
Men's  Asso.  v.  Parks,  103  G.  G.  A.  286, 
179  Fed.  794;  Connors  v.  Burlington, 
G.  R.  A  N.  R.  Go.  74  Iowa,  383,  37  N. 
W.  966;  Powers  v.  Council  Bluffs,  45 
Iowa,  660,  24  Am.  Rep.  792;  Magee 
V.  Chicago  &  N.  W.  R.  Go.  82  Iowa,  255, 
48  N.  W.  92 ;  Piatt  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  84  Iowa,  697,  51  N.  W.  254; 
Tucker  v.  Tucker,  138  Iowa,  348,  116 
N.  W.  119;  Morgan  v.  Sutlive  Bros. 
148  Iowa,  318,  126  N.  W.  175;  Doty  v. 
Brasks,  151  Iowa,  23,  126  N.  W.  1108, 
Ann.  Gas.  1913D,  193;  National  Asso. 
V.  Scott,  83  C.  C.  A.  652,  155  Fed.  92; 
Travelers'  Ins.  Co.  v.  Selden,  24  G.  G. 
A.  92,  42  U.  S.  App.  253,  78  Fed.  285; 
Manufacturers'  Acci.  Indemnity  Co. 
V.  Dorgan,  22  L.R.A.  623,  7  G.  G.  A. 
581,  16  U.  S.  App.  290,  58  Fed.  945; 
Laessig  v.  Travelers'  Protective  Asso. 
169  Mo.  272,  69  S.  W.  469;  Clark  v. 
Bankers'  Acci.  Ins.  Co.  96  Neb.  381, 
147  N.  W.   1118;   Hess  v.  Preferred 
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Masonic  Mut.  Acci.  Asso.  112  Mich. 
196,  40  L.R.A.  444,  70  N.  W.  460;  Ba- 
denfeld  v.  Massachusetts  Mut.  Acci. 
Asso.  154  Mass.  77,  13  L.R.A.  263,  27 
N.  E.  769;  Mutual  L.  Ins.  Co.  v.  Wis- 
well,  56  Kan.  765,  35  L.R.A.  258,  44 
Pac.  996;  Smith  v.  Travelers'  Ins.  Co. 
219  Mass.  147,  L.R.A.1915B,  872,  106 
N.  E.  607. 

Under  the  law  and  the  contract  sued 
on,  if  the  insured  did  what  he  intend- 
ed to  do  in  the  manner  in  which  he  in- 
tended, and  his  death  resulted,  this 
would  not  be  death  from  accidental 
means.  The  contract  insures  against 
accidental  means,  not  against  acciden- 
tal results. 

Carnes  '  v.  Iowa  State  Traveling 
Men's  Asso.  106  Iowa,  281,  68  Am.  St. 
Rep.  306,  76  N.  W.  683 ;  Feder  v.  Iowa 
State  Traveling  Men's  Asso.  107  Iowa, 
538,  43  L.R.A.  693,  70  Am.  St.  Rep. 
212,  78  N.  W.  252;  Smouse  v.  Iowa 
State  Traveling  Men's  Asso.  118  Iowa, 
435,  92  N.  W.  53 ;  Shanberg  v.  Fidelity 
&  C.  Co.  19  L.R.A.(N.S.)  1206,  85  C. 
C.  A.  343,  158  Fed.  1 ;  Lehman  v.  Great 
Western  Acci.  Assso.  155  Iowa,  737, 
42  L.R.A.(N.S.)  562,  133  N.  W.  752; 
Schmid  v.  Indiana  Travelers'  Acci. 
Asso.  42  Ind.  App.  483,  85  N.  E.  1032; 
Fidelity  &  C.  Co.  v.  Carroll,  5  L.R.A. 
(N.S.)  657,  74  C.  C.  A.  409,  143  Fed. 
271,  6  Ann.  Cas.  955;  Hastings  v. 
Travelers'  Ins.  Co.  190  Fed.  258 ;  Clid- 
ero  V.  Scottish  Acci.  Ins.  Co.  29  Scot. 
L.  R.  303,  19  Sc.  Sess.  Cas.  4th  series, 
355;  Cobb  v.  Preferred  Mut.  Acci. 
Ins.  Co.  96  Ga.  818,  22  S.  E.  976 ;  Pre- 
ferred Acci.  Ins.  Co.  v.  Patterson,  130 
C.  C.  A.  175,  213  Fed.  595;  Smith  v. 
Travelers'  Ins.  Co.  219  Mass.  147, 
L.R.A.1915B,  872,  106  N.  E.  607. 

If  the  diseased  condition  of  the  in- 
sured's arteries  contributed  to  his 
death,  there  can  be  no  recovery  in 
this  case,  even  though  he  sustained  an 
accidental  injury. 

Binder  v.  National  Masonic  Acci. 
Asso.  127  Iowa,  25,  102  N.  W.  190; 
Delaney  v.  Modem  Acci.  Club,  121 
Iowa,  528,  63  L.R.A.  603,  97  N.  W.  91 ; 
National  Asso.  v.  Scott,  83  C.  C.  A. 
652,  155  Fed.  92;  Hubbard  v.  Mutual 
Acci.  Asso.  98  Fed.  931;  Commercial 
Travelers'  Mut.  Acci.  Asso.  v.  Fulton, 
24  C.  C.  A.  654,  45  U.  S.  App.  578,  79 
Fed.  423;  National  Masonic  Acci. 
Asso.  V.  Shryock,  20  C.  C.  A.  3,  36  U. 
S.  App.  658,  73  Fed.  774;  Sharpe  v. 
Commercial  Travelers'  Mut.  Acci. 
Asso.  139  Ind.  92,  37  N.  E.  353 ;  West- 
em   Commercial   Travelers'   Asso.   v. 


Smith,  40  L.R.A.  653,  29  C.  C.  A.  223, 
56  U.  S.  App.  393,  85  Fed.  401 ;  Free- 
man V.  Mercantile  Mut.  Acci.  Asso.  156 
Mass.  351,  17  L.R.A.  753,  30  N.  E. 
1013;  Maryland  Casualty  Co.  v.  Mor- 
row, 52  L.R.A.(N.S.)  1213, 130  C.  C.  A 
179,  213  Fed.  599;  Travelers'  Ins.  Co. 
V.  Selden,  24  C.  C.  A.  92,  42  U.  S.  App. 
253,  78  Fed.  285;  Illinois  Commercial 
Men's  Asso.  v.  Parks,  103  C.  C.  A.  286^ 
179  Fed.  799 ;  White  v.  Standard  Life 
&  Acci.  Ins.  Co.  95  Minn.  77,  103  N. 
W.  735,  884,  5  Ann.  Cas.  83. 

Weaver,  J.,  delivered  the  opinion 
of  the  court : 

The  defendant,  an  accident  insur- 
ance association,  issued  its  policy  or 
certificate  to  one  Bert  A.  Dunbar, 
insuring  him  against  bodily  injury 
occurring  through  external,  violent, 
and  accidental  means,  and  resulting, 
independently  of  all  other  causes,  in 
death,  within  ninety  days  from  the 
date  of  the  accident.  While  this  in- 
surance was  in  full  force,  and  the 
insured  was  a  member  of  the  asso- 
ciation in  good  standing,  Dunbar 
died,  and  this  action  was  brought  on 
said  contract  of  insurance  by  the 
beneficiary  therein  named  on  the 
theory  that  his  death  was  the  result 
of  accidental  bodily  injury,  witiiin 
the  scope  and  meaning  of  said  con- 
tract. The  defendant  resists  pay- 
ment of  the  insurance,  alleging  that 
Dunbar's  death  resulted  from  natu- 
ral causes,  disease,  or  bodily  infirm-, 
ity,  or  voluntary  overexertion,  and 
that  for  death  so  resulting  there  is 
no  liability  under  the  terms  of  the 
policy. 

The  policy  was  issued  November 
21, 1910.  It  provides  against  liabil- 
ity of  the  insurer  for  death  of  the 
insured,  resulting  wholly  or  partial- 
ly, directly  or  indirectly,  from  dis- 
ease or  bodily  infirmity,  or  fronii 
voluntary  overexertion.  At  the 
date  of  the  contract  Dunbar  was  In 
apparently  strong  and  robust  health. 
He  was  a  traveling  salesman  for  a 
wholesale  grocery  house  at  Des 
Moines,  and  had  his  headquarters  at 
Carroll,  Iowa.  In  his  business  he 
kept  and  made  frequent  use  of  an 
automobile.  On  July  1,  1913„  with 
another  man  and  two  women  .as 
guests  in  bis  car  he  set  out  for  a  trip 
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to  Glidden  and  Coon  Rapids,  and 
thence  back  to  Carroll.  On  the  road 
one  of  the  tires  on  the  car  sustained 
a  puncture,  and  Dunbar,  with  the  aid 
of  the  other  man,  took  off  the  tire, 
patched  the  inner  tube,  and  then,  re- 
placing the  tube  and  casing  on  the 
wheel,  started  to  complete  the  trip. 
It  soon  appeared  that  .the  puncture 
had  not  been  effectually  mended, 
and,  stopping  again,  he,  working 
alone,  attempted  once  more  to  re- 
move the  tire,  but  for  some  reason  it 
resisted  his  efforts.  Kneeling  upon 
one  knee  he  took  hold  of  the  casing 
with  both  hands,  .pulling  and  jerking 
at  it  for  some  time,  when  it  came  off 
with  a  snap,  and  with  such  sudden- 
ness as  to  cause  him  to  slip  or  stag- 
ger back  with  the  tire  in  his  hands. 
He  immediately  turned  pale,  com- 
plained of  being  very  ill,  put  his 
hand  to  his  head,  and  lay  down  on 
the  ground.  Help  was  called,  and  he 
was  removed  to  a  hotel,  where  he 
died  about  an  hour  later.  A  post 
mortem  examination  was  made  of 
the  body  by  three  physicians,  who 
found  that  the  immediate  cause  of 
death  was  due  to  a  blood  clot  in  the 
right  coronary  artery  near  the 
heart  Two  of  them  gave  it  as  their 
opinion  that  Dunbar  died  of  arteri- 
oscterosis  and  obstruction  of  the  cor- 
onary artery,  that  he  was  afflicted 
with  abnormal  arteriosclerosis,  and 
that  the  coronary  arteries  were  quite 
sclerotic.  On  the  other  hand,  the 
third  doctor  testified  that  he  found 
no  more  arteriosclerosis  than  is 
usual  with  a  man  of  the  size  and  age 
of  the  deceased.  He  further  said 
that  blood  clot  was  due  to  inflamma- 
tion, or  injury  to  the  artery,  and 
that  he  did  not  observe  or  find  any 
such  inflammation  in  the  body. 

The  foregoing  is  a  brief  summary 
of  the  record  as  to  the  facts,  but  is 
sufficiently  complete  for  our  consid- 
eration of  the  question  whether  they 
made  a  case  upon  which  plaintiff 
was  entitled  to  go  to  the  jury. 

When  the  issues  joined  are  viewed 
in  connection  with  the  testimony  of 
the  medical  experts,  it  is  too  clear 
for  argument  that  the  court  could 
not  properly  rule  as  a  matter  of  law 


that  Dunbar's  death  was  the  result 
of  disease,  or  other  natural  causes, 
and  we  do  not  understand  that  such 
was  the  position  of  the  trial  court,  or 
that  it  is  insisted  upon  in  this  court. 
It  is  quite  apparent  that  the  direc- 
tion of  a  verdict  in  defendant's  favor 
was  grounded  upon  the  thought, 
either  that  the  insured  did  not  come 
to.  his  death  through  accidental 
means,  or  that  his  death  resulted 
from  voluntary  overexertion.  Upon 
the  first  of  these  propositions  the 
burden  was  doubtless  upon  plaintiff 

to  present  evidence  BTidence- 
from  which  the  jury  burden  of  proof 
could  properly  find  "**—  *'  **•*■•• 
that  the  death  of  the  deceased  re- 
sulted from  injuries  of  the  nature  or 
kind  against  which  the  policy  in- 
sured him;  but  the  claim  or  asser- 
tion that  he  died  from  overexertion 
is  in  the  nature  of 
an    affirmative    de-  ^JfJilJf"''* 
fense,    upon    which 
the  defendant  assumes  the  burden. 
We,  therefore,  turn  to  a  considera- 
tion of  those  features  of  the  case  as 
shown  by  the  record. 

I.  Was  there  any  evidence  on 
which  the  jury  could  be  permitted  to 
find  that  the  death  of  Dunbar  was 
the  result  of  external,  violent,  and 
accidental  means,  independent  of  all 
other  causes  ? 

As  we  have  seen,  it  is  not  open  to 
doubt  that  the  question  whether  he 
died  of  disease  was 
for  the  jury,  the  SS:l-inr.tia.  • 
only  evidence  tend- 
ing to  show  that  the  death  was  the 
natural  result  of  disease  is  that  of 
the  two  physicians  who  express  the 
opinion  that  he  died  of  arterioscle- 
rosis, which,  as  we  understand  it,  is 
the  technical  term  for  hardening  of 
the  arteries ;  but  this  is  met  by  other 
evidence  that  the  sclerosis  dis- 
covered in  this  case  was  such  only  as 
is  ordinarily  found  in  men  of  his 
size  and  age;  and  the  weight  and 
influence  to  be  accorded  to  these  con- 
flicting  opinions  was  for  the  jury. 
If  the  arteries  of  the  deceased  were 
sclerotic,  but  the  sclerosis  was  such 
only  as  is  the  natural  or  usual  ac- 
companiment of  increasing  years. 
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the  fact,  if  it  be  a  fact,  that  a  bodily 
injury  sustained  by  him  would  more 
likely  be  fatal  than  would  be  the  case 

if  such  condition  did 
iecTdentJ^  not  exist,  would  not 

a^lriei?  prevcnt  a  recovery 

on  the  policy  should 
it  otherwise  appear  that  the  injury 
was  of  the  nature  or  kind  described 
in  the  contract.  Freeman  v.  Mer- 
cantile Mut.  Acci.  Asso.  156  Mass. 
351, 17  L.R,A.  753,  30  N.  E.  1013. 

Coming,  then,  to  the  question 
whether  there  is  in  this  record  any 
testimony  tending  to  ^how  that  the 
death  of  the  insured  was  the  result 
of  injury  from  accidental  cause  or 
means,  we  confront  again  the  oft- 
recurring  inquiry :  What  is  an  acci- 
dent? And  when  is  a  means  or 
cause  accidental  within  the  meaning 
of  the  contract?  It  is  not  always 
easy  to  define  a  word,  though  one  of 
familiar,  conmion,  and  daily  use,  in 
other  words  or  terms  which  shall  at 
once  be  so  clear,  accurate,  and  com- 
prehensive as  to  be  everywhere  and 
always  applicable.  Attempts  to  ac- 
complish such  a  definition  quite  as 
often  serve  to  confuse  as  to  elu- 
cidate, and  usually  courts  can  well 
assume  that  common  speech  and 
common  usage  are  as  little  suscept- 
ible to  judicial  explanation  as  an  ax- 
iom in  mathematics  is  susceptible  to 
improvement  by  changing  its  form 
of  expression.  One  thing  at  least  is 
well  settled,  the  words,  "accident" 
and  "accidental,"  have  never  ac- 
quired any  technical  meaning  in 
law,  and  when  used  in  an  insurance 

contract  they  are  to 
be  construed  and 
considered  accord- 
ing to  the  common  speech  and  com- 
mon usage  of  people  generally. 
Hundreds  of  attempts  have  been 
made  by  the  courts  to  define  these 
words  in  other  terms,  and  while 
some  of  them  may  be  regarded  help- 
ful in  so  far  as  tiiey  adhere  to  pop- 
ular usage,  others  have  served  only 
to  confuse  the  situation,  if  not  in 
fact  to  grossly  mislead.  Certain  it 
is  that  no  attempt  in  this  direction  is 
in  any  respect  an  improvement  upon 
the  definition  found  in  our  stand- 
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ard  lexicons,  and  from  these  by  way 
of  illustration  we  quote  from  Web- 
ster's International  Dictionary: 

"Accident.  An  event  that  takes 
place  without  one's  foresight  or  ex- 
pectation; an  undesigned,  sudden,, 
and  unexpected  event ;  chwce ;  con- 
tingency." 

"Accidental.  Happening  by  chance 
or  unexpectedly.  Synonyms:  Un- 
designed ;  unintentional ;  unfore- 
seen ;  unpremeditated." 

This  is  also  the  meaning  given  to 
these  words  in  United  States  Mut. 
Acci.  Asso.  V.  Barry,  131  U.  S.  100, 
33  L.  ed.  60,  9  Sup.  Ct.  Rep.  755.  It 
is  an  event  from  an  unknown  cause, 
or  an  unexpected  event  from  a 
known  cause.  Raiford  v.  Wil- 
mington &  W.  R.  Co.  130  N.  C- 
597,  41  S.  E.  806.  A  thing  done 
or  disaster  caused  without  de- 
sign or  intention.  The  Blue  Wing  v» 
Buckner,  12  B.  Mon.  250.  An  un- 
usual and  unexpected  result,  attend- 
ing the  performance  of  a  usual  or 
necessary  act.  Providence  L.  Ins.  & 
Invest.  Co.  v.  Martin,  32  Md.  310. 
Mr.  Cooley,  in  his  very  thorough 
compilation  of  the  cases,  says  that 
an  event  which  the  actor  did  not  in- 
tend to  produce  is  produced  by  ac- 
cidental means.  4  Cooley,  Briefs, 
on  Ins.  3156.  The  same  thought  is 
adopted,  though  variously  expressed^ 
in  Joyce,  Ins.  §  2863 ;  Bouvier's  Law 
Diet.;  Kerr,  Ins.  p.  380;  2  Bacon, 
Ben.  Soc.  §  482 ;  Richards  v.  Travel- 
ers' Ins.  Co.  89  Cal.  170,  23  Am.  St. 
Rep.  455,  26  Pac.  762;  Railway 
Officials  &  E.  Acci.  Asso.  v.  Drum- 
mond,  56  Neb.  235,  76  N.  W.  562. 
The  list  could  be  extended  quite  in- 
definitely, but  it  can  hardly  be  de- 
nied that  these  authorities,  cited 
from  courts  and  writers  of  the  high- 
est standing,  make  clear  that  the 
meaning  of  these  words  in  Law  dif- 
fers in  no  essential  respect  from  the 
meaning  attributed  to  them  in  popu- 
lar speech. 

Thfere  is,  however,  another  al- 
leged  definition  which  has  had  a 
degree  of  judicial  sanction,  which 
ought  not  to  be  passed  without  no- 
tice.    According  to. this  definition^ 


LICKLEIDER  v.  TRAVELING  MEN'S  ASSO. 

(—  loioa,  — ,  166  N,  W.  S6S,  168  N.  W.  884.) 


1301 


1ns«ran 
■accident. 


if  correctly  interpreted  by  counsel 

for  the  defense,  an 
injury  happening  to 
the  insured  through 
his  own  voluntary  act  is  not  an  ac- 
cident, nor  is  his  hurt  to  be  at- 
tributed to  accidental  means — a 
proposition  which  is  wholly  at  vari- 
ance with  every  statement  of  the 
true  rule  as  illustrated  in  the  numer- 
ous authorities  above  cited.  It  may 
be,  and  it  is,  true  that  if  the  insured 
<loes  a  voluntary  act,  the  natural, 
usual,  and  to-be-expected  result  of 
which  is  to  bring  injury  upon  him- 
self, then  a  death  so  occurring  is  not 
an  accident  in  any  sense  of  the  word, 
legal  or  colloquial;  and  it  is  only 
when  thus  limited  that  the  rule  so 
stated  has  any  proper  application. 
To  illustrate:  A  may  be  foolhardy 
enough  to  believe  that  he  can  leap 
from  a  fourth-story  window  with 
safety,  and,  trying  it,  is  killed.  B, 
desiring  to  descend  from  the  same 
floor,  climbs  out  upon  a  fire  escape, 
which  collapses,  and  he  falls  to  his 
death.  In  no  proper  sense  of  the 
word  is  A's  death  accidental,  or 
caused  by  accidental  means,  nor  can 
any  reasonable  person  deny  that  B's 
death  is  accidental  and  produced  by 
accidental  means ;  yet  neither  would 
have  happened  but  for  the  voluntary 
act  of  the  deceased.  To  say  that  the 
deceased  in  the  case  at  bar  did  just 
what  he  attempted  and  intended  to 
do,  that  is,  he  attempted  to  remove 
and  did  remove  the  tire  from  the 
wheel,  and  therefore  there  was  no 
accident  or  accidental  means  produc- 
ing his  injury,  is  to  beg  the  whole 
question  and  to  ignore  the  well-es- 
tablished meaning  of  words.  Says 
Mr.  Cooley  in  4  Briefs  on  Ins.  3156: 
Accident  insurance  companies  do 
business  mostly  with  the  common 
people,  and  the  term  ''accident"  as 
used  in  these  policies  should  be  de- 
nned according  to  the  ordinary  and 
usual  understanding  of  its  significa- 
tion. . 

It  makes  no  difference  whether 
the  injured  man  or  some  other  per- 
son voluntarily  sets  in  motion  the 
first  of  a  series  of  events  which,  in 
connected  line  of  causation,  results 


in  his  injury  or  death.  If,  to  use  the 
language  I  have  quoted,  the  result- 
ing injury  and  violence  to  him  ''un- 
expectedly took  place,"  or  was  "an 
unexpected  result  from  a  known 
cause,"  or  was  produced  "without 
design  or  intention,"  or  was  "an  un- 
usual and  unexpected  result,  attend- 
ing the  performance  of  a  usual  or 
necessary  act,"  or  was  an  "event 
happening  without  the  concurrence 
of  the  will  of  the  person  by  whose 
agency  it  was  caused,"  or  if  it  was 
"caused  or  produced  without  de- 
sign," it  falls  directly  within  the  let- 
ter and  spirit  of  the  definition  which 
has  been  placed  upon  the  words  by 
the  most  competent  lexicographers, 
as  well  as  by  our  most  eminent  ju- 
riste  who  have  given  attention  there- 
to. True,  the  deceased  did  under- 
take to  remove  the  tire,  and,  finding 
it  more  difficult  than  he  anticipated, 
he  exercised  his  strength  with  a  con- 
siderable degree  of  violence  to  pull 
or  jerk  it  loose,  and  this  action  was 
undoubtedly  volun- 
tary. But  it  is  -™*~*"^  •«•• 
equally  apparent  that  the  tire  gave 
way  or  came  loose  with  an  unex- 
pected suddenness,  causing  him  to 
stagger  or  fall  back  from  the  stooped 
and  strained  position  he  was  occupy- 
ing, and  in  our  judgment  it  was  open 
to  the  jury  to  find  from  all  these  cir- 
cumstances that  in  this  involuntary 
and  undesigned  movement,  so  unex- 
pectedly produced,  he  susteined  a 
strain  or  injury  to  some  of  his  vital 
organs,  which  proved  fatal.  A 
death  so  produced  would  be  acci- 
dental, both  in  cause  and  in  effect. 

That  this  is  correct  may  be  dem- 
onstrated by  very  many  prece- 
dents. These  cases  are  so  numerous 
that  any  attempt  to  mention  them  in 
much  detail  would  unduly  prolong 
this  opinion.  At  the  head  of  the  list, 
however,  we  mention  the  case  of 
United  States  Mut.  Acci.  Asso.  v. 
Barry,  supra.  There  Dr.  Barry, 
with  two  or  three  companions,  in 
leaving  a  railway  station  platform, 
jumped  to  the  ground  below,  a  dis- 
tance of  4  or  5  feet.  His  act  was  per- 
fectly voluntary,  but  in  some. way 
not  shown  by  any  direct  proof  he 
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sustained  a  jar,  which,  it  was 
claimed,  caused  an  injury  to  his 
bowels,  resulting  in  his  death,  and 
although  there  was  no  evidence  by 
any  witness  that  he  was  seen  to  slip 
or  fall,  or  that  he  alighted  in  any 
other  manner  than  he  intended,  it 
was  held  that  the  jury  were  at  lib- 
erty to  find  that,  by  some  unex- 
pected or  unforeseen  or  involuntary 
movement  of  his  body  in  his  descent 
from  the  platform  to  the  ground, 
the  injury  was  caused.  The  Su- 
preme Court  also  examined  and  ap- 
proved an  instruction  to  the  jury  to 
the  effect  that  while,  if  Barry 
jumped  and  alighted  just  as  he  in- 
tended, and  nothing  unforeseen, 
unexpected,  or  involuntary  oc^ 
curred,  affecting  his  movement  or 
causing  him  to  strike  the  ground  in 
any  different  way  than  he  intended, 
then  his  injury  was  not  caused  by 
accidental  means;  but  if  ''there  oc- 
curred from  any  cause  any  unfore- 
seen or  involuntary  movement, 
turn,  or  strain  of  the  body  which 
brought  about  the  injury,  or  if 
there  occurred  any  unforeseen  cir- 
cumstance which  interfered  with  or 
changed  such  a  downward  move- 
ment as  he  intended  to  make,  or  as 
it  would  be  natural  to  expect  under 
such  circumstances,  and  injury  re- 
sulted therefrom,  the  injury  would 
be  attributable  to  accidental 
means."  If  this  be  good  law  (and 
the  eminence  of  the  court  pronounc- 
ing it  commands  our  respect),  then 
the  case  at  bar  was  one  for  a  jury. 
If  any  reference  to  other  cases 
which  are  in  all  essential  respects 
like  this  in  fact  and  principle  is 
needed,  we  may  mention  the  follow- 
ing, in  each  of  which  the  insured 
was  allowed  to  recover:  In  Young 
V.  Railway  Mail  Asso.  126  Mo.  App. 
325,  103  S.  W.  557,  the  insured,  in 
lifting  a  mail  sack,  ruptured  a 
blood  vessel.  In  McCarthy  v.  Trav- 
elers' Ins.  Co.  8  Biss.  362,  Fed.  Cas. 
No.  8,682,  the  insured  suffered  a 
similar  injury  in  exercising  with 
Indian  clubs.  In  Standard  Life  & 
Acci.  Ins.  Co.  v.  Schmaltz,  66  Ark. 
588,.  74  Am.  St.  Rep.  112,  53  S.  W. 
49,  the  insured,  a  worker  in  a 
machine  shop,  undertook  to  remove 


a  piston  head;  which  coming  off 
more  easily  than  expected,  the  man 
exerted  considerable  strength  to 
prevent  its  falling,  and  was  imme- 
diately taken  sick  and  died.  In 
Atlanta  Acci.  Asso.  v.  Alexander^ 
104  Ga.  709,  42  L.R.A.  188,  30  S.  E. 
939,  4  Am.  Neg.  Rep.  616,  the  in- 
sured, a  blacksmith,  in  swinging  a 
heavy  hammer,  suddenly  felt  a 
severe  pain  in  his  abdomen,  where  a 
hernia  appeared  with  fatal  results. 
In  Rodey  v.  Travelers'  Ins.  Co.  3  N. 
M.  543,  9  Pac.  348,  the  insured, 
while  bathing,  dived  from  a  plank 
into  the  water,  causing  injury  to  his 
eardrum.  In  Horsfall  v.  Pacific 
Mut.  L.  Ins.  Co.  32  Wash.  132.  63 
L.R.A.  425,  98  Am.  St.  Rep.  846,  72 
Pac.  1028,  the  insured  lifted  a 
heavy  iron  bar,  causing,  dilatation  of 
the  heart,  causing  in  death.  In 
Martin  v.  Travelers'  Ins.  Co.  1  Fost 
&  F.  505,  the  insured  was  injured 
in  lifting  a  heavy  burden.  In  Lud- 
wig  V.  Preferred  Acci.  Ins.  Co.  113 
Minn.  510,  130  N.  W.  5,  the  insured, 
a  baseball  player,  was  running  a 
base,  and  voluntarily  "made  a  dive 
for  second,"  and  was  injured.  In 
McGlinchey  v.  Fidelity  &  C.  Co.  80 
Me.  251,  6  Am.  St.  Rep.  190, 14  AtL 
13,  the  insured  sustained  a  strain 
caused  by  trying  to  hold  a  fright- 
ened horse.  In  North  American 
Life  &  Acci.  Ins.  Co.  v.  Burroughs, 
69  Pa.  51,  8  Am.  Rep.  212,  the  as- 
sured, while  assisting  in  loading 
hay,  received  a  strain  or  injury  re- 
sulting in  death.  In  Fetter  v.  Fidel- 
ity &  C.  Co.  174  Mo.  256,  61  L.RA. 
459,  97  Am.  St.  Rep.  560,  73  S.  W. 
592,  the  insured  was  using:  a  pole  to 
raise  a  window,  when  the  pok 
slipped,  causing  him  to  fall  forward 
and  receive  an  injury.  In  Hamlyn 
V.  Crown  Accidental  Ins.  Co.  [1897] 
1  Q.  B.  750,  62  L.  J.  Q.  B.  N.  S.  409, 
4  Reports,  407,  68  L.  T.  N.  S.  701, 
41  Week.  Rep.  531,  57  J.  P.  663,  the 
insured  stooped  to  pick  up  a  marble 
for  a  child,  and  in  doing  so  dislo- 
cated his  knee.  To  the  same  legal 
effect  is  Clark  v.  Iowa  State  Travel- 
ing Men's  Asso.  156  Iowa,  209,  42 
L.R.A.(N.S.)  631,  135  N.  W.  1114 
where  the  insured  was  drowned  i^ 
reason  of  shock,  resulting  from  h^ 
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voluntary  entry  into  the  cold  water. 
With  perhaps  a  single  exception,  the 
insurer  in  each  and  every  one  of  the 
foregoing  cases  had  stipulated 
against  liability  for  injury  or  death 
of  the  insured  except  from  accident- 
al cause,  and  in  each  and  in  every 
one  a  recovery  was  allowed. 

The  rule  clearly  deducible  from 
the  overwhelming  weight  of  author- 
ity is  that,  when  injury  or  death 
follows  or  results  from  a  voluntary 

-when  r*««u  of  ^^t  of  the  insured, 
Toinntary  act       and  the  act  is  one 

festly  dangerous,  but  which  is  or- 
dinarily done  or  performed  without 
serious  consequences  to  the  doer, 
such  result  is  caused  by  accidental 
means.  This  is  nowhere  better 
stated  than  by  Sanborn  J.,  in  West- 
em  Commercial  Travelers'  Asso.  v. 
Smith,  40  L.R.A.  653,  29  C.  C.  A. 
223,  56  U.  S.  App.  393,  85  Fed.  401, 
where  he  says:  "An  effect  which 
does  not  ordinarily  follow  and  can- 
not be  reasonably  anticipated  from 
the  use  of  those  means,  an  effect 
which  the  actor  did  not  intend  to 
produce  and  .  .  .  cannot  be 
charged  with  the  design  of  produc- 
ing, ...  is  produced  by  acci- 
iental  means.'* 

This  same  proposition  in  substan- 
Jally  like  terms  was  quoted  and  ap- 
proved by  this  court  in  Jenkins  v. 
■lawkeye  Commercial  Men's  Asso. 
L47  Iowa,  117,  30  L.R.A.  (N.S.) 
.181,  124  N.  W.  199.  The  mere  fact 
hat  the  insured  may  have  been  neg- 
i^rent,    and    that    such    negligence 

may  have  contrib- 
uted to  his  injury, 
is  no  defense  to  the 
action  on  the  policy, 
tohaker  v.  Travelers  Ins.  Co.  215 
lass.  32,  46  L.R.A.(N.S.)  543,  102 
r.  E.  342.  In  the  recent  case  of 
[anley  v.  Fidelity  &  C.  Co.  180 
owa,  805,  161  N.  W.  114,  we  had 
ccasion  to  consider  the  request  of 
n  insurer  for  an  instruction  to  the 
xry  that  if  the  insured  was  volun- 
trily  doing  an  act  by  means  which 
ere  "exactly  what  the  man  [he] 
i-tended  to  use,  and  did  use,  and 
AS  prepared  to  use,"  then,  while 


-eiVect  of  neffll- 
reiBce  of 
imaiiared. 


an  injury  to  him  in  doing  such  an 
act  might  be  accidental,  the  means 
by  which  it  was  produced  would 
not  be  accidental.  We  sustained 
the  trial  court  in  refusing  to 
so  instruct,  and  in  so  doing  said: 
"To  have  charged  as  thus  asked 
would  have  been  to  utterly  mis- 
lead the  jury  into  the  thought 
that,  if  Hatfield  voluntarily  under- 
took to  drive  the  screw  and  in  so 
doing  was  injured  by  slipping  or 
falling  upon  the  screwdriver,  then 
such  injury  was  not  accidentally 
caused  within  the  meaning  of  the 
policy,  a  rule  which,  if  carried  to  its 
logical  extent,  would  render  the  pro- 
tection of  an  accident  insurance 
policy  the  merest  farce.  Practically 
speaking,  every  unexpected  or  unin- 
tended personal  injury  may  be 
traced  in  some  of  its  lines  of  causa- 
tion to  the  voluntary  act  of  the  vic- 
tim." 

It  is  manifest,  from  what  we  have 
said,  that  the  injury  was  accidental. 
To  come  within  the  terms  of  the 
policy,  such  accident  must  have  been 
external  and  violent. 

Myrtle  Caldwell  was  asked,  on 
cross-examination:  Did  you  not 
notice  Mr.  Dunbar  slip,  did  you? 

A.  Only  when  the  tire  came  off. 
It  came  oflf  suddenly  with  a  jerk. 

If,  then,  Dunbar  in  pulling  the  tire 
from  the  wheel,  slipped  as  might  be 
found  from  this  testimony,  and  fell 
in  consequence  thereof,  the  jury 
might  have  concluded,  not  only  that 
the  injury  was  accidental,  but  that 
it  was  due  to  slipping  as  the  wheel 
came  off,  and  that  this  was  accident- 
al means.  No  argument  is  required 
to  demonstrate  that  such  means 
might  have  been  found  external  and 
violent.  For  the  reason  stated,  we 
are  of  the  opinion  that  the  trial  court 
erred  in  directing  a  verdict,  and  the 
judgment  is  reversed. 

Preston,  Ch.  J.,, and  Ladd,  Evans, 
Gay  nor,  Salinger,  and  Stevens,  JJ., 
concur. 

Petition  for  rehearing  denied 
September  30,  1918,  with  modifica- 
tion of  opinion  to  form  printed 
above! 
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ANNOTATION. 
Arterio  sclerosb  as  a£Fecting  right  to  recovery  under 


policy. 


The  fact  that  arterio  sclerosis,  the 
technical  term  for  hardening  of  the 
arteries,  is  a  condition  frequently 
found  in  persons  as  they  advance  in 
years,  emphasizes  the  importance  of 
the  question  of  its  effect  upon  the 
right  of  recovery  under  accident  in- 
surance policies. 

It  will  be  observed  that  in  the  re- 
ported case  (LiCKLEiDER  V.  Iowa  State 
Traveling  Men's  Asso.  ante,  1295), 
under  a  policy  insuring  against  bodily 
injury  occurring  through  external, 
violent,  and  accidental  means,  and  re- 
sulting, independently  of  all  other 
causes,  in  death,  it  was  held  that  a 
recovery  was  not  prevented  by  the 
fact  that  the  insured's  arteries  were 
sclerotic,  if  they  were  no  more  so  than 
was  natural  to  a  man  of  his  age,  al- 
though the  bodily  injury  sustained  by 
an  accident  was  more  likely  to  be  fatal 
than  would  be  the  case  if  such  condi- 
tion did  not  exist. 

The  provisions  in  the  policies  are 
not  entirely  uniform,  and  under  the 
varying  phraseology  a  recovery  has 
been  allowed  in  some  cases,  notwith- 
standing the  presence  of  a  sclerotic 
condition;  while  in  others  such  a  con- 
dition has  been  held  to  preclude  lia- 
bility by  the  insurer. 

Moon  V.  Order  of  United  Commercial 
Travelers  (1914)  96  Neb.  65,  52  L.R.A. 
(N.S.)  1203,  146  N.  W.  1037,  Ann.  Cas. 
1916B,  222,  strongly  supports  the  con- 
clusion in  the  reported  case.  In  the 
Moon  Case  the  contract  provided  for 
a  benefit,  if  a  member  of  a  benefit 
association  sustained  bodily  injury 
through  accidental  means  which,  alone 
and  independent  of  all  other  causes, 
should  occasion  death,  and  also  that 
the  pajrments  authorized  should  not  ex- 
tend to  any  death  or  disability  result- 
ing in  consequence  of  bodily  infirmity, 
nor  to  any  death  or  injury  resulting 
from  or  in  consequence  of  any  disease, 
or  loss  caused  wholly  or  in  part  by 
bodily  infirmity  or  disease,  nor  any 
death  or  disability,  unless  caused  by 
bodily  injury  which  was  accidental, 
and    the    proximate,    sole,    and    only 


cause  of  the  death  or  disability.  The 
insured  in  this  case  accidentally  fell, 
striking  near  his  heart  on  a  rock,  and 
died  in  a  short  time;  and  it  was  con- 
tended that  the  walls  of  his  heart  and 
arteries  were  thinned  by  the  effect  of 
advancing  years,  and  that  because  of 
their  condition  there  could  be  no  re- 
covery under  the  policy.  The  court, 
however,  refused  to  sustain  the  con- 
tention, saying:  "To  this  it  may  be 
said  that,  if  the  insurance  is  to  be  de- 
feated because  of  the  fact  that  the 
walls  of  the  heart  grow  thinner  by  ad- 
vancing years,  or  the  arteries  become 
sclerosed,  or  the  valves  of  the  heart 
act  improperly,  and  this  condition  is 
the  result  of  age,  then  the  collection 
of  the  insurance  money  may  nearly 
always  be  defeated  by  the  effect  of 
increasing  years,  which  change  the 
condition  of  the  assured.  We  do  not 
believe  this  to  be  the  policy  of  the 
law.  If  it  was  the  policy  of  the  law, 
it  would  permit  the  defeat  of  merito- 
rious cases.  It  would,  in  effect,  allow 
an  association  of  this  sort  to  conduct 
a  business  and  to  furnish  salaries  to 
those  engaged  in  managing  the  affairs 
of  the  association,  and  it  would  give 
the  members  of  such  an  association 
and  their  families  nothing  upon  which 
there  might  be  any  reliance." 

The  court  in  the  Moon  Case  also  re- 
fused to  sustain  the  further  conten- 
tion that  the  insured's  death  was  in 
consequence  of  disease,  and  that  it 
was  caused  wholly  or  in  part  by  bodily 
infirmity,  and  that  the  injury  was  not 
the  proximate  cause  of  death,  although 
there  was  evidence  for  the  defendant 
that  an  injury  such  as  the  insured 
sustained  could  not  produce  such  a 
rupture  as  he  suffered,  in  a  normal 
heart.  The  court  stated  that,  from 
anything  that  appeared  in  the  evi- 
dence, the  insured  might  have  lived 
many  years  but  for  the  accident,  and 
that  they  were  of  the  opinion  that 
the  fall  was  the  proximate  cause  of 
his  death,  and  that  the  injury  sus- 
tained was  within  the  conditions  of 
the  certificate  pf  membership. 
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In  Hooper  v.  Standard  Life  &  Acci. 
Ins.  Co.  (1912)  166  Mo.  App.  209,  148 
S.  W.  116,  it  was  held  that  notwith- 
standing the  fact  that  the  insured's 
arteries  were  diseased  and  his  death 
resulted  from  apoplexy,  yet  if  he  acci- 
dentally fell  and  ruptured  a  blood  ves- 
sel, which  caused  the  apoplectic 
stroke,  his  death  was  accidental.  The 
court  remarked  that  if  a  man  is  so  af- 
flicted that  he  will  die  from  such  afflic- 
tion within  a  few  hours,  yet  if,  by  some 
accidental  means,  his  death  is  caused 
sooner,  it  is  a  death  from  accident; 
and  it  was,  therefore,  held  an  import^ 
ant  question  of  fact  in  the  case 
whether  the  insured  fell  and  thereby 
caused  a  rupture  of  a  blood  vessel. 
It  does  not  appear  in  this  case  exactly 
what  the  phraseology  of  the  policy 
was. 

In  Binder  v.  National  Masonic  Acci. 
Asso.  (1905)  127  Iowa,  25,  102  N.  W. 
190,  however,  where  the  accident  pol- 
icy involved  provided  that  no  benefits 
should  be  paid  for  any  death  or  dis- 
ability happening  directly  or  indirect- 
ly, wholly  or  in  part,  accidentally  or 
otherwise,  because  of,  or  resulting  in 
or  from,  any  disease  or  bodily  infirm- 
ity, it  was  held  that  an  instruction 
was  erroneous  that  if  the  insured  sus- 
tained a  fall,  and  the  bursting  of  an 
artery  was  caused  thereby,  there 
could  be  a  recovery,  even  though  it  was 
found  that  the  artery  was  in  a  weak- 
ened condition  by  reason  of  disease. 
The  court  here  stated  that  the  instruc- 
tion entirely  ignored  the  stipulation  in 
the  contract  above  set  out,  and  that, 
as  long  as  parties  who  are  capable  of 
so  doing  shall  be  permitted  to  make 
their  own  contracts,  it  is  the  plain 
duty  of  the  court  to  enforce  them  as 
written,  unless  fraud  or  public  policy 
intervene. 

In  Commercial  Traveler's  Mut.  Acci. 
Asso.  V.  Fulton  (1897)  24  C.  C.  A.  654, 
45  U.  S.  App.  578,  79  Fed.  423,  affirmed 
in  (1899)  85  C.  C.  A.  493,  93  Fed.  621, 
where  the  policy  provided  that  it 
should  not  cover  accidental  injuries  or 
death  resulting  from,  or  caused  direct- 
ly or  indirectly,  wholly  or  in  part,  by, 
disease  in  any  form,  it  appeared  that 
at  the  time  the  insured  sustained  an 


accident  he  was  suffering,  among  oth- 
er diseases,  from  calcification  of  the 
arteries,  which  made  them  rigid  and 
fragile,  and  it  was  held  that  there 
could  be  no  recovery  for  the  insured's 
death  unless  the  accidental  injury  was 
sufficient  of  itself  to  cause  death  to  a 
healthy  man ;  that  if  his  diseased  con- 
dition contributed  to  his  death  the  in- 
surer could  not  be  held  liable. 

And  in  Maryland  Casualty  Co.  v. 
Morrow  (1914)  52  L.R.A.(N.S.)  1213, 
130  C.  C.  A.  179,  213  Fed.  599,  where 
-the  policy  insured  ajgrainst  injuries  ef- 
fected solely  through  external,  vio- 
lent, and  accidental  means  that,  inde- 
pendently of  all  other  causes,  resulted 
in  death  or  injury,  and  it  appeared 
that  at  the  time  the  insured  accident- 
ally injured  his  toe  he  was  suffering 
from  numerous  diseases,  including 
arterio  sclerosis,  it  was  held  that  un- 
der the  provision  of  the  policy  there 
could  be  no  recovery,  as  it  was  ad- 
mitted that  the  insured's  death  was 
caused  by  the  concurring  action  of 
the  injury  and  of  pre-existing  disease. 

And  in  Nortl^^  American  Acci.  Ins. 
Co.  V.  Miller  (1917)  —  Tex.  Civ.  App. 
— ,  193  S.  W.  750,  where  the  policy 
insured  against  injury  sustained 
through  accidental  means,  and  result- 
ing directly,  independently,  and  ex- 
clusively of  all  other  causes  in  total 
disability  and  death,  it  was  held  that 
if  the  insured's  death  was  not  alone 
produced  from  an  accidental  blow,  but 
was  caused  in  part  by  arterio  sclero- 
sis, no  recovery  could  be  had  under  the 
policy.  The  evidence  in  the  case,  how- 
ever, was  held  sufficient  to  show  that 
the  insured  died  from  aneurism  of  the 
aorta,  caused  alone  by  a  blow  acci- 
dentally received  by  him. 

A  recovery  of  a  benefit  was  sought 
in  Miskern  v.  United  Brotherhood,  C. 
J.  (1904)  93  App.  Div.  364,  87  N.  Y. 
Supp.  640,  on  the  theory  that  on  a 
certain  date  insured  was  suffering 
from  arterio  sclerosis,  and  that  the 
strain  to  which  he  was  subjected  in 
lifting  heavy  timber  ruptured  a  blood 
vessel  and  unfitted  him  for  further 
labor  at  his  trade.  The  evidence  in 
the  case,  however,  was  held  insuffi- 
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cient  to  make  out  an  accidental  injury,  dizzy  while  endeavoring  to  put  up  the 
it  amounting  to  nothing  more  than  a  frame  and  rafters  upon  an  addition  to 
statement   that   he   suddenly   became      a  house.  J.  T.  W. 


STATE  OF  WISCONSIN  EX  REL.  WALTER  C.  OWEN,  Attorney  Gen- 

eral,  Respt., 

V. 

LOUIS  SCHOTTEN,  Appt. 

Wisamain  Supreme  Court -^January  16,  1917, 
(165  Wis.  88,  160  N.  W.  1066.) 

Municipal  corporation  —  power  of  council  to  correct  minutes. 

1.  A  municipal  council  has  no  authority  to  change  the  minutes  of  a 
prior  meeting  at  which  liquor  licenses  were  granted,  for  the  purpose  of 
making  a  correction  in  the  record  as  to  the  order  in  which  the  licenses 
were  granted,  after  rights  have  attached  under  tiie  action  as  recorded 
in  the  minutes. 

[See  note  an  this  question  beginning  on  page  1308.] 


Intoxicating  liquor  —  number  of  li- 
censes —  dry  period. 

2.  In  determining  the  number  of  li- 
censes to  sell  intoxicating  liquor 
which  may  be  issued,  upon  a  return 
to  the  license  system  after  a  town  has 
been  dry  for  a  year,  ^he  number  al- 


lowed by  statute  for  the  number  of  in- 
habitants of  the  town  must  prevail, 
and  the  number  of  licenses  existing 
before  the  town  went  dry  does  not 
govern  under  the  statutory  proviso  for 
protection  of  existing  saloons. 
[See  15  R.  C.  L.  299,  300,] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Monroe 
County  enjoining  him  from  maintaining  a  saloon  without  a  valid  license. 
Affirmed. 


Statement  by  Vinje,  J.: 
Action  to  enjoin  defendant  from 
maintaining  a  saloon  in  the  village 
of  Norwalk  because  no  valid  license 
was  issued  to  him.  The  facts  found 
by  the  court  are  these :  The  village 
of  Norwalk  had  a  population  of  be- 
tween 500  and  1,000  on  June  19, 
1916.  In  April,  1915,  the  electors  of 
the  village  voted  "no  license"  for  the 
license  year  beginning  July  1,  1915, 
and  ending  July  1,  1916,  so  no  li- 
censes were  issued.  In  April,  1916, 
the  electors  voted  in  favor  of  license, 
and  on  the  19th  day  of  June  the  vil- 
lage authorities  granted  three  li- 
censes for  the  year  from  July  1, 1916, 
in  the  following  order ;  one  to  John 
,  Weibel,  one  to  W.  C.  White,  and  one 
"fco^the  defendant  herein.  The  min- 
utes of  the  meeting  showed  that  the 
licenses  were  issued  in  the  order 
stated,  and  such  minutes  were  read 


and  approved  at  the  next  regular 
meeting  held  July  6, 1916 ;  but  after 
this  action  was  begun  and  on  the  3d 
of  August,  1916,  three  members  of 
the  village  council,  with  six  out  of 
the  seven  members  present,  voted 
in  favor  of  the  following  motion, 
and  three  did  not  vote:  **rhat  error 
in  the  minutes  of  the  regular  meet- 
ing be  corrected  thus — ^placing  Louis 
Schotten  second,  and  W.  C.  White 
third."  As  conclusions  of  law  the 
court  found  that  the  license  granted 
to  defendant  was  void,  and  that  he 
should  be  enjoined  from  conducting 
a  saloon  in  the  village  of  Norwalk. 
From  a  judgment  entered  according- 
ly he  appealed. 

Messrs.  Wolfe,  Wolfe,  &  Reid,  for 

appellant: 

A  public  body  may  correct  its  rec- 
ords at  any  time. 

Chippewa  Bridge  Co.  v.  Durand»  122 
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Wis.  85,  106  Am.  St.  Rep.  931,  99  N. 
W.  603;  Dill.  Mun.  Corp.  §  554;  Ryder 
V.  Alton,  175  111.  94,  51  N.  E.  821;  Mc- 
Quillin,  Mun.  Corp.  §  626;  Boston 
Turnp.  Co.  v.  Pomfret,  20  Conn.  590; 
Whitney  v.  Hudson,  69  Mich.  189,  37 
N.  W.  184;  Jones,  Ev.  §  46;  28  Cyc. 
339. 

Defendant,  by  reason  of  §  1565d  of 
the  statute,  should  not  lose  his  right 
to  operate  the  saloon  business. 

Koch  V.  State,  157  Wis.  437,  147  N. 
W.  366 ;  State  ex  rel.  Platte  County  v. 
Sheldon,  79  Neb.  455,  113  N.  W.  208; 
Harrington  v.  Smith,  28  Wis.  68. 

Messrs.  Walter  C.  Owen,  Attorney 
General,  and  J.  E.  Messerschmidt,  As- 
sistant Attorney  General,  for  respond- 
ent. 

Vinje,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  contends  that  the 
village  council  had  the  power  to,  and 
did  on  August  3d,  correct  the  min- 
utes 6f  the  regular  meeting  of  June 
19,1916,  to  correspond  with  the  fact 
that  defendant  was  granted  the  sec- 
ond license.  Assuming  that  the  Ian-- 
guage  of  the  motion  is  adequate  to 
express  the  fact  that  an  error  was 
made  in  the  original  minutes,  and 
that  such  error  was  corrected  to  cor- 
respond to  the  fact,  namely,  that 
the  second  license  was  granted  to 
the  defendant;  and  assuming  fur- 
ther that  the  motion  was  carried, — 
an  assumption  negatived  in  Oconto 
County  V.  Hall,  47  Wis.  208,  2  N.  W. 
291, — ^we  are  of  the  opinion  that  the 
council  had  no  power  to  make  such 
correction    because    the    rights    of 

third  parties  had.in- 
iS.^«lfJlrfil.»  tervened  and  would 

corporation—  ,  •     i»    .    n  <» 

power  of  council  be  prcjudicially  af- 
mi«rrr*  fected  by  such  cor- 

rection.  The  orig- 
inal minutes  showed  that  Mr.  White 
was  voted  the  second  license,  and  the 
evidence  shows  a  license  was  issued 
to  him.  On  July  6,  1916,  the  min- 
utes of  the  meeting  of  June  19th 
were  read  and  approved,  and  no.  ef- 
fort was  made  to  correct  them  till 
August  3d,  after  this  action  was  be- 
^n.  In  the  meantime  Mr.  White, 
relying  upon  the  fact  that  the  min- 
utes correctly  showed- that  he  was 
panted  the  second  license,  paid  for 


it,  and  presumably  has  operated  un- 
der it.  Should  the  minutes  be  per- 
mitted to  be  corrected  as  it  is 
claimed  they  were,  he  would  be  sub* 
ject  to  the  penalties  prescribed  for 
running  a  saloon  without  a  license, 
if  only  two  licenses  could  be  legally 
granted  by  the  village.  He  would 
thus  not  only  lose  his  license  fee,  but 
would  be  subject  to  severe  penalties, 
not  through  any  fault  or  neglect  on 
his  part,  but  solely  because  he  was 
led  astray  by  a  record  upon  which  he 
had  a  right  to  rely.  Dillon  states 
the  rule  thus :  'The  council,  unless 
private  rights  have  attached,  may 
doubtless  order  the  record  of  its  own 
proceedings,  even  after  it  has  once 
been  approved,  to  be  corrected  ac- 
cording to  the  facts.  But  if  third 
parties  have  acted  in  reliance  upon 
the  record,  and  private  rights  have 
accrued  thereunder,  the  record  can- 
not be  amended."  2  Dill.  Mun.  Corp. 
5th  ed.  §  654 ;  Sawyer  v.  Manchester 
&  K.  R.  Co.  62  N.  H.  135, 13  Am.  St. 
Rep.  541;  California  Improv.  Co.  v. 
Moran,  128  Cal.  373,  60  Pac.  969; 
New  Haven,  M.  &  W.  R.  Co.  v.  Chat- 
ham, 42  Conn.  465.  ' 
Defendant  further  contends  that 
under  the  proviso  in  §  1565d,  Stat. 
1915,  three  valid  licenses  could  be  is- 
sued notwithstanding  the  fact  that 
no  licenses  were  issued  for  the  year 
ending  July  1, 1916,  since  three  valid 
licenses  had  been  issued  by  the  vil- 
lage before  it  voted  dry  in  1915. 
The  claim  is  that  a  vote  of  no  license 
for  a  year  or  more,  and  the  failure 
to  grant  licenses  during  a  no-license 
period,  do  not  constitute  a  lapse 
within  the  meaning  of  the  proviso  of 
§  1566d,  so  as  to  bring  the  number 
back  to  that  prescribed  in  the  first 
part  of  the  section,  viz.,  one  license 
for  every  500  inhab- 
itants or  fraction  Ifqjjjflf**"'* 
thereof.  The  claim  nnmber  of 
is  not  well  founded,  "ry^pe^d. 
As  explained  in  the 
cases  of  State  ex  rel.  Marvin  v.  Lar- 
son, 153  Wis.  488,  140  N.  W.  285, 
Zodrow  V.  State,  154  Wis.  551,  143 
N.  W.  693,  and  Koch  v.  State,  157 
Wis.  437, 147  N.  W.  366,  the  purpose 
of  the  proviso  was  to  protect  exist- 
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ing  saloon  business  in  such  a  way 
as  to  create  as  little  hardship  there- 
to as  possible,  aiid  at  the  same  time 
provide  a  method  for  reducing  the 
number  of  saloons  to  the  ratio  pre- 
scribed in  the  first  part  of  the  isec- 
tion.  A  saloon  that  has  been  out 
of  business  for  one  year,  due  to  the 
inability  to  secure  a  valid  license,  is 
no  longer  an  existing  business.  It 
needs  no  protection  because  it  has 
no  existence.  It  was  not  the  object 
of  the  statute  to  foster  or  create  new 
business  beyond  the  limit  of  the 
ratio.  On  the  contrary,  it  sought  to 
reduce  the  number  down  to  the  ratio 
limit  as  speedily  as  possible  without 


disturbing  existing  business.  A 
vote  of  "no  license"  destroyed  all  the 
saloon  business  for  a  year.  At  the 
end  thereof  there  was  no  existing 
business  to  invoke  the  aid  of  the  pro- 
viso. If  a  no-license  vote  of  one 
year  did  not  have  this  effect,  then  a 
no-license  vote  for  ten  years  or  more 
would  not  have  it.  Since  the  defend- 
ant is  unable  to  show  an  existing 
business  entitled  to  the  protection 
of  the  statute,  he  fails  to  show  that 
a  valid  license  was  issued  to  him,  for 
confessedly  the  village  could  grant 
but  two  valid  licenses  under  the 
tio  limit. 
Judgment  affirmed. 


Power  of  muni« 


ANNOTATION. 


council  to  correct  its  minutet. 


L  Correction  by  council: 

a.  In  general,  1308. 

b.  Intervention  of  rights  of  third 

persons,    1312. 

c.  Election  of  new  council,  1814. 
n.  Correction  by  clerk: 

'  a.  In  general,  1315. 

b.  Rule  in  New  Hampshire,  1320. 

I.  Correction   by   council, 
a.  In  general, 

A  municipal  council  may,  at  a  sub- 
sequent meeting,  if  no  intervening 
rights  of  third  persons  have  arisen, 
order  the  minutes  or  record  of  its  own 
proceedings  at  a  previous  meeting  to 
be  corrected  according  to  the  facts,  so 
as  to  make  them  speak  the  truth, 
though  the  record  has  once  been  ap- 
proved. 

Alabama. — ^Anniston  v.  Davis  (1893) 
98  Ala.  629,  89  Am.  St.  Rep.  94,  13  So. 
331. 

Arkansas. — White     v.     Clarksville 
(1905)  75  Ark.  340,  87  S.  W.  630. 

California. — See  California  Improv. 
Co.  V.  Moran  (1900)  128  Cal.  873,  60 
Pac.  969. 

Connecticut. — Compare  Samis  v. 
King  (1873)  40  Conn.  298. 

Georgia. — Owens  v.  Dalton  (1916) 
144  Ga.  656,  87  S.  E.  913. 

niinois.— Ryder  v.  Alton  (1898)  175 
111.  94,  51  N.  E.  821 ;  Gilberts  v.  Rabe 
(1898)   49  111.  App.  418;  Belknap  v. 


Miller  (1894)  52  111.  App.  617.  See 
also  St.  Charles  v.  O'Mailey  (1857)  18 
111.  407;  Adams  County  v.  Quiney 
(1889)  130  111.  566,  6  L.R.A.  155,  22 
N.  E.  624. 

Indiana. — Logansport  v.  Crockett 
(1878)  64  Ind.  319;  Chamberlain  v. 
Evansville  (1881)  77  Ind.  542;  Everett 
V.  Deal  (1897)  148  Ind.  90,  47  N.  E. 
219;  Wagner  v.  State  (1910)  173  Ind. 
603,  91  N.  E.  1. 

Iowa. — Mann  v.  Le  Mars  (1899)  109 
Iowa,  251,  80  N.  W.  327. 

Massachusetts.  —  See  Chase  ▼. 
Springfield  (1876)  119  Mass.  556. 

Michigan. — See  People  ex  rel.  Cady 
V.  Ihnken  (1902)  129  Mich.  466,  89  N. 
W.  72. 

Missouri.— Webb  v.  Strobach  (1910) 
143  Mo.  App.  459,  127  S.  W.  680. 

Wisconsin. — See  the  reported  case 
(State  ex  rel.  Owen  v.  Schottkn, 

ante,  1306). 

'The  courts  are  liberal  respecting 
amendments  of  corporate  records.  If, 
through  inadvertence  or  misapprehen- 
sion, the  record  has  been  defectively 
made,  it  is  competent  to  complete  it 
according  to  the  truth."  White  ▼. 
Clarksville  (Ark.)  supra. 

"A  liberal  and  favorable  construc- 
tion should  prevail  to  support  the  pro- 
ceedings of  cities  and  towns,  and  this 
may  well  be  the  rule  when  no  one  is 
injured  by  it,  or  deprived  of  his  rights; 
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and  especially,  as  in  this  case,  when 
the  object  is  only  to  declare  of  record 
as  done  that  which  was  done/'  Cham- 
herlain  v.  Evansville  (1881)  77  bid. 
642. 

The  right  of  amendment  by  a  board 
of  aldermen  of  its  minutes  or  by  the 
clerk  of  a  municipal  corporation  is 
very  broiid.  Webb  ▼.  Strobach  (Mo.) 
supra. 

A  public  corporation  may,  like  every 
court  of  record,  amend  its  record  nunc 
pro  tunc.  Logansport  v.  Crockett, 
Chamberlain  v.  Evansville,  Everett  v. 
Deal  (Ind.)  and  Webb  v.  Strobach, 
(Mo.)  supra. 

Thus,  under  a  mandatory  statute 
requiring  the  votes  of  the  common 
council  of  a  oity  to  be  taken  by  ayes 
and  noes,  and  a  record  to  be  made  of 
the  proceedings  of  the  council,  where 
it  appears  that  the  clerk  has  omitted  to 
record  the  ayes  and  nays  of  a  vote  on  a 
resolution  of  the  council,  a  nunc  pro 
tunc  entry  of  the  omitted  proceedings 
may  be  made.  Logansport  v.  Crockett 
(Ind.)  supra. 

In  Anniston  v.  Davis  (Ala.)  supra, 
it  appeared  that  the  original  minutes 
of  the  council  meeting  at  which  the 
proceedings  were  had  stated  that  the 
plaintiff  was  "unanimously"  elected  to 
iill  a  vacancy  in  the  council,  the  char- 
ter requiring  "a  majority  vote  of  the 
remaining  members.'*  At  a  subsequent 
meeting,  held  by  the  same  members 
of  the  council,  a  resolution  was  adopt- 
ed to  correct  the  previous  minutes,  "to 
make  them  speak  the  truth  and  show 
the  facts,''  striking  out  the  word 
^'unanimously"  as  not  in  accordance 
with  the  facts,  and  stating  that  three 
members  voted  for  the  plaintiff,  and, 
of  the  other  two  members,  one  voted 
against  him  and  the  other  did  not  vote. 
It  was  held  that  the  correction  was 
properly  made. 

In  Ryder  v.  Alton  (111.)  supra,  it  was 
objected  that  the  report  of  a  committee 
making  an  assessment  of  the  cost  of 
An  improvement  was  never  approved 
l)y  the  city  council.  The  record  pro- 
•duced  recited  that  the  special  com- 
^nittee  appointed  under  the  ordinance 
made  a  report,  which  was  approved,  all 
-the  members  voting  aye,  and  then  set 
^ut  the  report  so  made  to  the  city 


council.  It  was  attempted  to  be  shown 
by  certain  witnesses  who  examined  the 
records  of  the  city  clerk  thai;  the  same, 
when  examined  by  them,  did  not  show 
the  approval  of  the  report  of  the  com- 
mittee. Whether  the  record  was  writ- 
ten up  at  the  time  the  examination  was 
made  by  the  witnesses  was  not  shown. 
The  court  said  that,  if  the  record  could 
be  attacked  only  for  fraud  and  if  it 
was  not  written  up  at  the  time  of  its 
examination,  the  clerk  might  amend 
the  same  according  to  his  knowledge 
of  the  truth,  so  long  as  he  had  the 
custody  thereof  as  clerk;  and  also  that 
the  city  council  might,  unless  private 
interests  had  attached,  order  the  rec- 
'ord  of  its  own  proceedings  to  be  cor- 
rected according  to  the  facts,  even 
after  it  had  once  been  approved. 

In  Gilberts  v.  Rabe  (1893)  49  UL 
App.  418,  it  appeared  that  the  record 
of  a  meeting  of  a  village  board  con- 
sisting of  six  members,  as  originally 
made  by  a  clerk  pro  tem.,  recited  that 
all  the  members  except  one  were  pres- 
ent, and  that  the  ordinance  in  question 
was  passed,  but  it  contained  no  recital 
of  the  manner  of  its  passage.  The  or- 
dinance was  duly  approved,  and  copies 
were  posted.  During  the  pendency  of 
a  prosecution  for  violations  of  it  some 
five  months  later,  at  a  regular  meeting 
of  the  same  board  at  which  all  the 
members  were  present,  it  was,  by 
unanimous  vote,  ordered  that  the  rec- 
ord of  the  proceedings  at  the  previous 
meeting  should  be  corrected  so  as  to 
correspond  with  the  facts,  by  inserting 
after  the  word  ''passed,"  where  the 
passage  of  the  ordinance  was  shown, 
the  word  "unanimously,"  and  the  rec- 
ord was  amended  accordingly.  The 
record  was  in  like  manner  amended 
so  as  to  show  that  the  member  not 
present  at  the  opening  of  the  meeting 
came  in  and  took  his  seat  before  the 
passage  of  the  ordinance.  The  court 
held  that  the  village  board  had  the 
right  to  amend  the  record  of  its  pro- 
ceedings so  as  to  correspond  with  the 
facts,  and  make  the  truth  appear  by 
supplying  the  omitted  facts.  It  was, 
however,  also  contended  that.  Inas- 
much as  the  record  did  not,  at  the 
time  the  ordinance  was  violated,  show 
that  it  had  been  passed  by  the  affirm- 
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ative  vote  of  a  majority  of  the  board, 
the  defendant  had  acquired  some  sort 
of  vested  right  to  immunity,  which 
could  not  be  disturbed  by  the  subse- 
quent amendment,  or  that  the  subse- 
quent amendment  was  ex  post  facto 
in  its  character,  and  void  as  to  him. 
In  denying  this  contention,  the  court 
said :  "The  record  as  originally  made 
recited  that  the  ordinance  was  passed, 
and  it  was  approved  and  published  as 
an  ordinance  of  the  village.  When 
defendant  contemplated  a  violation 
of  its  provisions,  ordinary  prudence 
would  require  that  he  should  ascer- 
tain whether  it  was  in  fact  passed  in 
the  required  mode.  He  is  presumed  to 
have  known  that  the  law  authorized 
the  board  to  amend  its  record  by  add- 
ing any  omitted  fact,  and  he  could  ac- 
quire no  vested  right  that  the  prosecu- 
tion for  his  wrongdoing  should  be  gov- 
erned by  the  record  in  its  incomplete 
form.  When  he  undertook  to  violate 
the  ordinance,  because  he  thought  that 
the  village  would  not  be  able  to  prove 
its  passage,  he  took  the  risk  of  sucli 
proof  being  made,  and  had  no  right  to 
insist  that  the  proof  should  not  be 
made.  When  the  record  *  was  com- 
pleted by  adding  the  omitted  fact  that 
the  vote  on  the  passage  of  the  ordi- 
nance was  unanimous,  the  record  had 
the  same  force  and  effect  as  though 
originally  made  as  amended,  and 
showed  that  the  ordinance  was  legally 
passed  July  31,  1890.  ...  It  was 
in  full  force  when  it  was  violated  by 
the  defendant,  and  the  completion  of 
the  record  did  not  make  that  an  offense 
which  was  not  an  offense  when  com- 
mitted." 

In  Owens  v.  Dalton  (Ga.)  supra,  it 
appeared  that  the  city  council  adopted 
a  resolution  which  recited  the  entry 
of  the  minutes  of  a  meeting  held  eight 
months  previous;  that  the  latter  por- 
tion of  the  motion  actually  made  and 
adopted  at  that  meeting,  which  was 
set  out,  had  been  inadvertently  omit- 
ted from  the  minutes  by  the  clerk;  and 
that  the  minutes  should  be  amended 
by  adding  the  omitted  words.  It  was 
held  that  the  resolution  was  simply  a 
correction  of  an  erroneous  entry  made 
by  the  clerk,  and  was  within  the  au- 
thority of  the  council. 


In  White  v.  Clarksville  (Ark.)  supra, 
it  appeared  that  the  ordinance  in  ques- 
tion was  challenged  because  the  oiig- 
inal  record  failed  to  show  that  it  was 
read  on  three  separate  days,  or  that 
such  three  separate  readings  were  dis- 
pensed with  by  a  two-thirds  vote,  as 
required  by  the  statute  (Kirby's  Dig. 
§  5481).  The  council,  after  the  suit 
was  instituted,  and  before  the  last 
trial,  passed  a  resolution  reciting  and 
declaring  that  the  minutes  omitted  to 
record  the  fact  that  by  a  two-thirds 
vote  the  rules  were  suspended,  and  the 
ordinance  passed  under  such  suspen- 
sion, and  directing  the  minutes  to  be 
corrected  accordingly  to  make  them 
speak  the  truth.  The  personnel  of  the 
council  was  unchanged  so  far  as  the 
record  disclosed,  except  that  at  this 
meeting  all  the  members  were  not 
present  who  were  present  at  the  other 
meeting,  but  all  present  at  the  last 
meeting  were  present  when  it  was 
passed.  The  court  held  that  the  right 
of  amendment  existed. 

In  Wagner  v.  State  (Ind.)  supra,  the 
question  for  determination  was  the 
power  of  the  common  council,  after 
the  expiration  of  over  one  year  after 
a  special  meeting,  the  record  of  which 
showed  a  resolution  appointing  the 
defendant  a  councilman,  adopted  by 
an  aye  and  nay  vote,  to  correct  that 
record  by  another  vote,  which  was  a  tie 
and  decided  by  the  vote  of  the  mayor, 
so  as  to  leave  it  reading,  as  corr^ed: 
"The  resolution  was  passed."  The  sec- 
ond vote  did  not  attempt  to  change  the 
record  so  that  it  would  show  that  an- 
other person  was  in  fact  appointed, 
but  only  so  that  it  would  appear  that 
the  yea  and  nay  vote  was  not  taken. 
The  court  said  that  it  was  not  an 
open  question  that  the  record  of  a 
common  council  might  be  corrected  to 
speak  the  truth,  and  also  that  the 
resolution  of  appointment  was.  not 
such  an  act  as  was  required  to  be  in 
the  form  of  a  resolution  and  the  ayes 
and  nays  to  be  taken,  the  statute  so 
requiring  referring  only  to  legislative 
action.  The  court  stated  that  the  ef- 
fect on  the  rights  of  others,  acquired 
in  the  faith  of  a  record  before  changed, 
need  not  be  considered,  for  the  right 
to  a  public  office,  though  a  substantial 
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right  recognized  by  the  law,  was  not 
a  property  right. 

In  Chamberlain  v.  Evansville  (1881) 
77  Ind.  542,  it  appeared  that  the  pro- 
ceedings of  the  common  council  with 
respect  to  certain  street  improvements 
were  entered  at  full  length  on  the 
minute  book  or  record  of  the  council ; 
but,  by  a  clerical  omission,  no  order 
was  entered  on  the  minute  book  as- 
sessing the  several  amounts  against 
the  several  pieces  of  property  charge- 
able with  the  costs  of  the  improve- 
ment, although  the  report  was  ap- 
proved by  the  council  and  an  order 
passed  charging  against  each  lot  its 
appropriate  share  of  the  expenses. 
About  a  year  and  a  half  later,  the  ac- 
tion of  the  council  approving  the  re- 
port and  charging  the  cost  of  the  im- 
provements against  the  adjacent  lots 
was  entered  nunc  pro  tunc.  It  was 
held  that  the  council  had  the  right, 
like  a  court  of  record,  to  amend  its 
record  nunc  pro  tunc. 

In  Mann  v.  Le  Mars  (Iowa)  supra, 
it  appeared  that  the  record  of  a 
city  council  showed  a  tie  vote  for 
street  cpmmissioner,  that  a  council- 
man desired  to  change  his  vote, 
but  was  ruled  out  of  order  by  the 
mayor,  whose  vote  on  the  tie  elected 
the  plaintiff.  At  the  next  regular 
meeting,  the  record  was  corrected  so 
as  to  show  that  the  councilman  so  de- 
siring was  allowed  to  change  his  vote, 
and  that  there  was  no  election ;  and,  as 
modified,  was  approved.  The  court 
held  that  the  sections  of  the  statute, 
providing  that  the  council  should  "de- 
termine the  rules  of  their  own  pro- 
ceedings and  keep  a  journal"  (Code, 
§  668),  and  providing  that  the  clerk 
should  **make  an  accurate  record  of 
all  the  proceedings  had"  (Code,  §  659), 
contemplated  the  control  of  its  own 
record  of  proceedings  by  the  city  coun- 
cil, and  that  until  this  had  been  ap- 
proved at  the  next  succeeding  regular 
meeting,  it  was  open  to  such  modifica- 
tions as  might  be  necessary  to  truth- 
fully exemplify  what  had  been  done. 

In  Adams  County  v.  Quincy  (1889) 
130  111.  566,  6  L.R,A.  155,  22  N.  E.  624, 
the  court  stated  that  the  right  of  the 
city  council  to  amend  the  records  of  its 
fneetings,  to  make  them  accord  with 


the  facts,  was  not  questioned.  It  was 
shown  that  the  record  of  a  meeting 
was  amended  by  ordei:  of  the  city  coun- 
cil 80  as  to  show  a  formal  approval 
of  the  report  made  by  a  committee  ap- 
pointed by  the  council  to  levy  a  special 
tax  for  the  cost  of  a  proposed  im- 
provement. 

In  People  ex  rel.  Cady  v.  Ihnken 
(Mich.)  supra,  the  question  was 
whether  the  clerk  of  a  village  council 
should  be  permitted  to  raise  the  ob- 
jection that  the  record  of  a  meeting 
of  the  council  was  inaccurate,  in  that 
the  trustee  who  purported  to  sign  the 
record  as  clerk  pro  tem,  was  not  pres- 
ent at  the  meeting,  or  whether,  the 
record  on  its  face  having  been  authen- 
ticated by  the  president  of  the  council 
and  by  one  purporting  to  act  as  clerk 
pro  tem.,  he  should  enter  the  record, 
subject  to  correction  by  the  council 
itself.  The  court  held  that  while,  un- 
der the  statute  (1  Comp.  Laws  1897, 
§  2731),  it  was  the  duty  of  the  clerk 
to  enter  the  record,  it  was  always 
within  the  province  of  the  council  to 
correct  any  errors  that  had  occurred; 
and  that  the  proper  proceeding  was 
for  the  clerk  to  enter  the  record,  and 
for  the  council  then  to  make  the  cor- 
rection of  any  error  which  was  appar- 
ent. 

In  Chase  ▼•  Springfield,  (Mass.) 
supra,  wherein  it  appeared  that  the 
record  of  the  board  of  aldermen  with 
respect  to  an  assessment  for  the  im- 
provement of  a  street  was  defective  in 
not  showing  what  the  amount  of  that 
expense  was,  it  was  held  that  the  de- 
fect might  and  should  be  cured  by  an 
amendment  of  that  record. 

In  St.  Charles  v.  O'Mailey  (1857)  18 
111.  407,  the  court  said  that  it  did  not 
perceive  any  objection  to  an  amend- 
ment of  the  entry  of  the  proceedings 
of  the  board  of  trustees  of  a  town,  to 
make  it  set  forth  the  truth. 

A  California  statute  (Stat.  1885,  p. 
149)  provides  that  on  an  appeal  to  the 
city  council  from  a  street  assessment 
"all  the  decisions  ...  of  said  city 
council  .  .  .  shall  be  final  and  con- 
clusive ...  as  to  all  errors,  in- 
formalities and  irregularities  which 
said  city  council  might  have  remedied 
and  avoided."     Thereunder,  in  Call- 
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fornia  Improv.  Go.  v.  Moran  (1900) 
128  Cal.  873,  60  Pac.  969,  it  was  held 
that  while  the  city  council  could  ''rem- 
edy and  correct  any  error  or  informal- 
ity in  the  proceedings/'  correct  and  re- 
vise the  acts  of  the  superintendent  of 
4street89  ^'confirm,  amend,  set  aside, 
alter,  modify,  or  correct  the  assess- 
ment," etc.,  it  could  not  dispense  with, 
alter,  amend,  modify,  or  correct  any 
proceeding  previously  taken,  on  which 
its  jurisdiction  to  act  depended,  so  as 
to  confer  a  jurisdiction  which  it  had 
failed  to  acquire  by  such  proceeding. 
Hence,  the  council  remaining  un- 
changed, the  court  conceded  that  it 
might  have  directed  the  clerk  to  cor- 
rect the  record  so  as  to  conform  to  the 
fact,  but  stated  that  no  such  deter- 
mination was  made.  The  court  stated 
that  the  council  confirmed  the  assess- 
ment, but  did  not  amend  the  record, 
which  the  evidence  now  showed  could 
not  have  been  amended  in  conformity 
with  the  truth  so  as  to  confer  juris- 
diction on  the  council. 

In  Samis  v.  King  (Conn.)  supra,  it 
appeared  that  the  question  was  wheth- 
er the  official  record  of  a  meeting  of 
the  common  council,  duly  certified  by 
the  clerk  of  the  city,  or  the  record  as 
attempted  to  be  amended  at  a  subse- 
quent meeting  of  the  council,  was  to  be 
treated  as  the  true  record  and  as  evi- 
dence of  what  took  place  at  the  meet- 
ing. The  court  stated  that  if  the 
clerk  had  made  a  mistake  in  his  rec- 
ord he  might  doubtless  correct  it,  and 
it  might  be  corrected,  if  erroneous,  by 
mandamus,  but  held  that  the  record, 
until  amended  by  the  clerk,  or  by  or- 
der of  the  court  on  mandamus,  was  the 
proper  evidence  of  what  took  place  at 
the  meeting. 

The  commissioners  of  highways 
have  the  right  to  control  the  amend- 
ment of  a  record  of  their  proceedings 
according  to  the  facts,  and  to  order  the 
clerk  to  make  the  amendment  accord- 
ingly. Du  Page  County  v.  Martin 
(1891)  39  111.  App.  298.  In  that  case 
it  appeared  that  the  records  of  the 
commissioners  of  highways  on  page 
396  showed  that  at  a  meeting  of  the 
commissioners,  February  19,  1887,  it 
was  decided  ''to  build  an  iron  bridge 
in  place  of  the  one  swept  away"  at 


Garry's  Mills,  and  the  legal  notices  in- 
viting .bids  for  the  construction  of  the 
bridge  were  proposed,  and  afterwards 
posted  and  recorded.  Then  the  record 
of  a  meeting  of  the  commissioners  of 
highways  at  the  bridge  site  at 
Garry^s  Mills  for  the  purpose  of  lettinir 
the  contract  of  building  the  bridge, 
held  March  1,  1887,  was  introduced* 
and  in  connection  therewith  an  amend- 
ed record  was  read  and  inserted  on 
the  same  page  before  the  record  of  the 
bridge  contract,  which  showed  that 
the  board  at  the  same  meeting  found 
that  the  immediate  building  of  the 
bridge  in  question  was  necessary,  and 
a  delay  in  so  doing  detrimental  to  the 
public  interest,  and  it  was  unanimous- 
ly voted  that  the  bridge  be  immediately 
built,  as  provided  by  law,  and  that  aid 
be  asked  of  the  county  board  as  pro- 
vided by  statute.  The  part  of  the 
record  last  recited  was  inserted  on  the 
16th  day  of  September,  1889,  pursuant 
to  a  vote  of  the  commissioners  to  cor- 
rect the  -record,  which  record  of  the 
order  to  correct  was  read,  and  showed 
that  at  a  meetiilg  of  the  commissioners 
of  highways  of  the  town,  duly  called 
and  held  on  the  16th  day  of  September, 
1889,  C.  D.  Clark  was  appointed  clerk 
protem.,  the  clerk  being  absent  from 
the  county,  and  thereupon  a  motion 
was  duly  and  unanimously  voted  that 
the  minutes  and  record  of  the  previous 
meeting  of  the  board  be  amended  and 
corrected  to  correspond  with  the  fact 
by  inserting  the  following  on  page  398 
before  the  record  of  the  bridge  con- 
tract. The  court  held  that  the  commis- 
sioners of  highways  had  the  right 
to  order  the  clerk  to  make  an  amend- 
ment of  the  record  according  to  the 
facts. 

h.  Intervention  of  i^hts  of  third  per* 

eons. 

An  erroneous  record  of  the  pro- 
ceeding of  a  municipal  council  cannot 
be  corrected  or  amended,  to  the  de- 
struction of  rights  acquired  under  it 
in  good  faith,  without  notice  of  the 
error.  California  Improv.  Co.  v.  Mo- 
ran (1900)  128  Cal.  373,  60  Pac.  969; 
New  Haven,  M.  &  W.  R.  Co.  v.  Chat- 
ham (1875)  42  Conn.  465;  Sawyer  v. 
Manchester  &  K.  R.  Co.  (1882)  62  N. 
H.  135,  13  Am.  St.  Rep.  541. 
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In  the  reported  case  (State  ex  rel. 
Owen  v.  Schotten,  ante,  1306),  it 
appeared  that  village  authorities  had 
granted  three  licenses  to  keep  saloons 
in  the  village,  whereas,  under  the 
statute  (Stat.  1915,  §  1565d),  only  two 
licenses  could  be  legally  granted  by 
them,  the  record  of  the  meeting  show- 
ing that  the  third  license  was  granted 
to  the  defendant.  These  minutes  were 
read  and  approved  at  the  next  regular 
meeting;  but  a  month  later  three  mem- 
bers of  the  village  council,  with  six  out 
of  the  seven  members  present,  voted  in 
favor  of  a  motion  correcting  the  error 
in  the  regular  license  meeting,  placing 
the  defendant  second,  and  the  previous 
second  licensee  third.  The  second  li- 
censee, relying  on  the  fact  that  the 
minutes  correctly  showed  that  he  was 
granted  the  second  license,  paid  for 
it,  and  was  presumably  operating  un- 
der it,  with  the  result  that,  if  the  min- 
utes were  corrected,  he  would  not  only 
lose  the  license  fee,  but  would  be 
subject  to  the  penalties  prescribed  for 
running  a  saloon  without  a  license,  not 
through  any  fault  or  neglect  on  his 
part,  but  solely  because  he  was  led 
astray  by  a  record  on  which  he  had  a 
right  to  rely.  The  court  holds  that 
the  council  had  no  power  to  make  the 
correction,  because  the  rights  of  third 
persons  had  intervened  and  would  be 
prejudicially  affected  by  the  correc- 
tion. 

In  New  Haven,  M.  &  W.  R.  Co.  v. 
Chatham  (1875)  42  Coniu  465,  it  ap- 
peared that  a  town,  for  the  purpose  of 
aiding  a  railroad  company,  had,  under 
authority  of  the  legislature,  voted  to 
guarantee  a  certain  amount  of  bonds 
of  the  railroad  company,  the  resolution 
and  the  warning  of  the  meeting  at 
which  the  town  acted  on  the  matter 
stating  that  the  voters  should  pass  on 
the  matter  by  ballot.  In  the  warning, 
it  was  stated  that  those  in  favor  of 
the  adoption  of  the  proposition  would 
deposit  a  ballot  marked,  "Yes,"  and 
those  who  were  opposed,  a  ballot 
marked,  "No."  The  record  made  by 
the  town  clerk  of  the  action  of  voters 
stated:  "Voted,  that  the  resolutions 
prescribed  in  the  warning  be  adopted. 
Yes,  178;  No,  86."  The  officers  and 
inhabitants  of  the  town  knew,  after 
this  record  was  made  and  exhibited 
3  A.LiR.— 83. 


to  the  public,  that  the  company  and 
the  contractors  under  it,  relying  on  the 
vote  of  the  town,  and  on  the-  record 
thereof  as  evidence  that  it  was  legally 
passed,  were  expending  large  sums  of 
money  and  incurring  obligations  in 
completing  the  road,  and  adding  sub- 
stantial value  to  property  in  which  the 
town  had  made  large  previous  invest- 
ments, and  that  the  work  of  construc- 
tion was  carried  on  wholly  on  this 
pledge  of  assistance  from  the  defend- 
ant town  and  other  towns  in  like  situa- 
tion. When  asked  from  time  to  time 
to  place  the  guaranty  upon  the  bonds, 
by  the  company  and  by  the  contractors 
whom  they  had  seen  expending  money 
and  performing  labor  on  the  faith  of 
their  record,  they  deceived  the  request 
in  silence  or  refused  compliance  for 
varying  reasons;  but  no  officer  or  in- 
dividual citizen  ever  gave  any  notice 
or  even  intimation  to  the  company  or 
any  person  that  there  was  any  defect 
or  informality  in  the  manner  of  pass- 
ing the  vote,  or  any  error  in  the  record 
thereof,  until  the  road  had  been 
completed  and  they  had  derived  all 
possible  benefits  from  silence,  when, 
three  years  later,  it  was  claimed  that 
the  vote  on  the  passage  of  the  resolu- 
tions was  not  taken  by  ballot,  but  by 
dividing  the  house  and  counting  the 
affirmative  and  negative  votes.  It  ap- 
peared that  a  peremptory  writ  of  man- 
damus was  then  obtained  to  compel 
the  then  town  clerk,  but  not  the  town 
clerk  at  the  time  the  record  was  made, 
to  correct  the  record  of  the  vote,  di- 
recting him  to  correct  the  record  so  as 
to  conform  to  the  fact,  by  recording,  in 
addition  to  what  before  appeared  and 
at  the  end  thereof,  the  following 
words,  viz. :  Said  vote  was  taken  by  a 
division  of  the  house  and  a'count,  and 
not  by  ballot.  In  addition  to  which 
and  at  the  suggestion  of  the  court  a 
conspicuous  memorandum  of  the  cor- 
rection was  inserted  by  him  on  the 
same  page  in  the  record  book  as  that 
on  which  the  original  entry  was  made, 
explaining  the  time  when,  and  on 
whose  application,  and  by  what  order 
it  was  done.  The  court  held  that  the 
town  was  estopped  from  correcting 
the  record. 

In  Sawyer  v.  Manchester  &  K,  R.  Co. 
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(N.  H.)  supra,  it  appeared  that  the 
warning  of  a  special  meeting  of  a  town 
stated  that  one  of  its  pui-poses  was  to 
see  what  sum  the  town  would  raise  and 
appropriate  as  a  gratuity  to  a  railroad 
company,  the  road  "to  be  completed  on 
or  before  the  1st  day  of  January, 
1878."  The  vote  of  the  town,  as  re- 
corded by  the  town  clerk,  stated  that 
it  was  voted  to  raise  5  per  cent  of  the 
present  valuation  of  the  town  as  a 
gratuity  to  the  railroad.  Over  three 
years  later,  on  the  application  of  the 
town,  it  was  ordered  by  the  court  that 
the  record  of  the  vote  be  amended  by 
adding  thereto  the  words,  "and  com- 
plete the  road  on  or  before  the  1st  day 
of  January,  1878."  It  was  held  that 
the  court  could  not  properly  permit  the 
erroneous  record  to  be  amended  ac- 
cording to  the  truth,  to  the  destruction 
of  rights  acquired  under  it  in  good 
faith,  without  notice  of  the  error. 

In  California  Improv.  Co.  v.  Moran 
(Cal.)  supra,  it  was  held  that  whether 
or  not  a  new  municipal-  council  had 
power  to  change  the  record  of  a  pre- 
ceding council,  it  clearly  could  not 
exercise  that  power  if  it  injuriously 
affected  intervening  rights. 

In  New  Albany  v.  Endres  (1895)  143 
Ind.  192,  42  N.  E.  683,  it  appeared 
that  a  petition  to  widen  a  street  was 
pending  before  the  common  council  on 
July  21,  1890,  and  that  the  property  in 
question  was  conveyed  to  the  plaintiff 
on  December  2,  1890.  On  the  final  re- 
port of  the  city  commissioners  to  meet, 
view,  report  for  appropriation,  and 
assess  for  damages,  filed  on  December 
15,  1890,  and  approved  by  the  common 
council  on  the  same  day,  the  records 
of  the  proceedings  of  the  council  failed 
to  show  the  vote- taken.  The  statute 
(Rev.  Stat  1894,  §  3630;  Rev.  Stat 
1881,  §  3167)  providing  for  a  two- 
thirds  vote  by  the  council,  on  March 
30,  1893,  by  nunc  pro  tunc  the  resolu- 
tion calling  out  the  city  commissioners 
was  corrected  so  as  to  show  the  vote 
thereon,  and  by  nunc  pro  tunc  the 
resolution  adopting  the  final  report 
of  the  commissioners  was  corrected 
by  setting  out  the  vote  thereon,  show- 
ing the  two-thirds  vote  in  favor  of 
such  action.  It  was  held  that  the  pro- 
ceedings were  binding  on  the  plaintiff, 


and  that  he  had  no  intervening  right, 
the  fact  that  he  was  an  intervening 
purchaser  between  the  adoption  of  the 
resolution  and  the  nunc  pro  tunc  entry 
not  relieving  him  from  the  binding 
force  of  the  action  of  the  common 
council. 

c.  Election  of  new  council. 

Conceding  the  existence  of  the  pow- 
er of  the  same  city  council,  at  a  sub- 
sequent meeting,  to  correct  an  error 
in  the  journal  in  relation  to  their 
proceedings  at  a  previous  meeting,  it 
does  not  follow  that  a  different  coun- 
cil, whose  only  knowledge  of  the  pro- 
ceedings that  actually  occurred  at  a 
previous  meeting  of  the  board  would 
have  to  be  derived  from  the  informa- 
tion of  other  persons,  can  properly  ex- 
ercise such  a  power.  Covington  v. 
Ludlow  (1858)  1  Met  (Ky.)  295; 
Locke  V.  Com.  (1894)  15  Ky.  L.  Rep. 
840;  Pontiac  v.  Axford  (1882)  49 
Mich.  69,  12  N.  W.  914. 

In  Covington  v.  Ludlow  (Ky.)  supra, 
it  appeared  that  some  two  years  later 
the  words,  "passed  unanimous,"  were 
added  to  an  ordinance  for  the  improve- 
ment of  a  street  by  an  order  of  the 
city  council,  when  an  entirely  new 
board  had  come  into  office.  The  court 
held  that  the  new  board  had  not  the 
power  to  amend  an  «gatry  on  the  jour- 
nal so  as  to  make  it  appear,  not  only 
that  an  ordinance  had  been  reported, 
but  also  that  it  had  been  acted  on  and 
passed  by  unanimous  vote  of  the  city 
council.  The  court  said:  ''The  city 
council  keep  a  journal  of  their  pro- 
ceedings. The  entries  in  that  journal 
furnish  the  evidence  of  their  action  in 
their  official  capacity.  If  changes  and 
amendments  can  be  made  at  a  remote 
period,  and  by  a  different  board,  then 
all  the  entries  become  uncertain,  and 
none  can  be  relied  upon,  even  by  those 
who  are  acting  under  them.  The  evils 
resulting  from  such  a  practice  would 
be  innumerable.  All  confidence  in 
the  entries  in  the  journal  would  be 
destroyed,  and  the  action  of  the  city 
council,  at  the  meetings  held  by  them, 
would  be  a  matter  open  for  contro- 
versy, which  would  have  to  be  deter- 
mined by  an  appeal  to  the  uncertain 
recpllection   of   witnesses.     We  .con- 
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dude,  therefore*  that  the  amendment 
of  the  entry  of  the  proceedings  of  the 
city  council  •  •  •  was  unauthor- 
ized." 

In  Locke  v.  Com.  (1894)  15  Ky.  L. 
Rep.  840»  it  appeared  that  the  minutes 
of  a  meeting  in  January  of  the  board 
of  trustees  of  a  town  were  not  signed 
by  the  chairman  or  any  other  member 
of  the  board.  At  the  following  Sep- 
tember meeting  of  the  board,  which 
was  then  a  different  board,  though 
three  of  the  members  were  on  both 
boards,  it  was  ordered  that  the  first 
record  be  amended  so  as  to  show  that 
the  minutes  were  signed  by  the  clerk 
and  the  chairman.  It  was  held,  fol- 
lowing Covington  v.  Ludlow  (Ky.) 
supra,  that  a  new  board  could  not  cor- 
rect errors  and  omissions  in  the  jour- 
nal entry  of  official  actions  of  their 
predecessors. 

In  Pontiac  v.  Axford  (Mich.)  supra, 
it  appeared  that  a  city  charter  re- 
quired that  '^he  votes  of  all  the  mem- 
bers of  the  common  council  in  rela- 
tion to  any  act,  proceeding,  or  propo- 
sition had  at  any  meeting  shall  be  en- 
tered at  large  in  the  minutes/'  and  a 
subsequent  clause  particularly  applied 
this  provision  to  the  taxation  or  as- 
sessment of  property.    In  that  case  the 
minutes  relating  to  a  city  tax  voted 
only   showed   the   names   of   persons 
present  at  meetings,  without  showing 
their  presence  at  the  passage  of  any 
of  the  measures  in   question,  which 
were   stated   in    general    terms,    and 
without  any  names  of  voters,  to  have 
been  unanimously  passed.    Some  time 
later,    amendatory    resolutions    were 
passed  by  a  subsequent  council,  in- 
cluding a  portion,  but  less  than  a  ma- 
jority, of  the  members  in  office  when 
the  first  action  was  had,  whereby  the 
records  were  made  to  show  the  names 
of  those  who  had  voted..    The  court 
held  that,  assuming  that  such  amend- 
ments  might   cure   the   defects,  this 
could  be  the  case  only  where  it  ap- 
peared that  the  amendment  was  made 
by  the  same  council   that  originally 
acted,  and  therefore  had  knowledge  of 
what  took  place  at  its  meetings.    This 
could  not  be  made  out,  the  court  held, 
by  matter  ascertained  by  a  subsequent 
council,  inquiring  on  testimony,  and 


not  acting  on  any  knowledge  of  its 
members. 

A  new  municipal  council  has  no 
power  to  change  the  record  of  a  pre- 
ceding council,  if  it  injuriously  affects 
intervening  rights.  California  Im- 
prov.  Co.  v.  Moran  (1900)  128  Cal.  373. 
60  Pac.  969. 

11,  Correction  hy  cleric: 
a.  In  general. 

It  is  generally  held  that  the  clerk 
of  a  town  or  other  municipal  corpora- 
tion has  the  right  and  power  to  amend 
the  minutes  or  records  of  the  proceed- 
ings of  the  municipality,  so  long  as  he 
has  the  custody  thereof,  according  to 
the  facts  and  his  knowledge  of  their 
truth,  where,  through  inadvertence, 
mistake,  or  neglect,  the  record  of  the 
proceedings  is  incomplete  or  defective. 
Boston  Turnp.  Co.  v.  Pomfret  (1850) 
20  Conn.  590;  Ryder  v.  Alton  (1898) 
175  m.  94,  51  N.  E.  821;  Du  Page 
County  V.  Martin  (1891)  39  IlL  App. 
298;  Schuyler  County  v.  Missouri 
Bridge  &  Iron  Co.  (1912)  173  Dl.  App. 
435,  judgment  affirmed  in  (1912)  256 
111.  348,  100  N.  E.  239;  Chamberlain 
V.  Dover  (1836)  13  Me.  466,  29  Am. 
Dec.  517;  Welles  v.  Battelle  (1814)  11 
Mass.  477;  Halleck  v.  Boylston  (1875) 
117  Mass.  469;  Com.  v.  McGarry 
(1883)  135  Mass.  553;  Webb  v.  Stro- 
bach  (1910)  143  Mo.  App.  459,  127  S. 
W.  680;  Mott  v.  Reynolds  (1855)  27 
Vt.  206.  See  also  Samis  v.  King  (1873) 
40  Conn.  298.  See,  however,  II.  b, 
infra. 

This  is  on  the  ground  that  he  is  a 
public  officer  appointed  to  keep  the 
records  and  sworn  to  perform  this 
duty,  has  the  custody  of  the  records, 
and  is  presumed  to  know  the  fact  in 
relation  to  which  the  amendment  is 
made.  Chamberlain  v.  Dover  (1836) 
13  Me.  466,  29  Am.  Dec.  517 ;  Welles  v. 
Battelle  (1814)  11  Mass.  477;  Halleck 
V.  Boylston  (1875)  117  Mass.  469; 
Com.  V.  McGarry  (1883)  135  Mass.  553. 

In  Boston  Turnp.  Co.  v.  Pomfret 
(1850)  20  Conn.  590,  the  court  said: 
"Our  statutes  expressly  require  town 
clerks  to  keep  the  record  books  of  their 
respective  towns,  and  to  enter  truly 
all  the  votes  and  proceedings  of  the 
town.  Title  3,  chap.  5,  §  58,  p.  147.  This 
duty  is  not  performed  by  an  erroneous 
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entry  of  those  votes  and  proceedings ; 
and  unless  we  are  to  adopt  the  techni- 
cal idea  that,  as  to  any  particular  pro- 
ceeding of  the  town,  the  clerk  is  func- 
tus officio  as  to  his  power  of  recording 
it,  when  he  has  once  made  an  entry 
of  it,  however  untruly,  on  the  rec- 
ord book,  we  can  perceive  no  good 
reason  why  it  may  not  be  rectified 
by  him.  We  know  of  no  author- 
ity which  requires  so  narrow  a 
construction  of  his  powers;  and  it 
would,  in  many  cases,  work  great  in- 
convenience and  injustice,  not  only  to 
the  town  whose  proceedings  are  thus 
recorded,  but  to  others  who  are  inter- 
ested in  those  proceedings." 

So,  it  has  been  said  that  to  deny  the 
clerks  of  corporations  such  as  cities 
and  villages  the  right  to  complete  or 
correct  the  journal  entries  according 
to  the  facts  might  involve  such  cor- 
porations, and  the  officials  executing 
their  laws  or  ordinances,  in  most  seri- 
ous trouble,  without  subserving  any 
good  purpose.  Belknap  v.  Miller 
(1894)  52  111.  App.  617. 

These  reasons  do  not  apply,  how- 
ever, where  one  of  the  selectmen  of  a 
town,  by  appointment  of  his  associ- 
ates, keeps  the  minutes  of  their  pro- 
ceedings. He  does  not  keep  a  record 
required  by  law,  nor  act  under  the 
sanction  of  an  oath  of  office  as  clerk, 
and  hence  has  not  the  power  to  make 
amendments  of  the  minutes  which 
will  give  them  the  character  of  rec- 
ords, constituting  independent  and 
conclusive  evidence.  Com.  v.  McGarry 
(1883)  135  Mass.  553. 

The  amendment  of  the  records  is  to 
be  confined  to  the  officer  whose  duty 
it  was  originally  to  make  them,  and 
is  allowed  even  to  him  only  while  he 
is  in  office.  Boston  Turnp.  Co.  v.  Pom- 
fret  (Conn.)  supra.  But  the  clerk 
may  amend  an  entry  in  the  record, 
where  he  was  the  person  who  officiated 
at  the  time  of  the  first  entry,  and  has 
been  re-elected  to  the  same  office,  if 
at  the  time  he  undertakes  to  amend  he 
is  in  office,  and  amends  only  what  was 
done  by  him  when  he  was  in  the  same 
office  before.  Schuyler  County  v.  Mis- 
souri Bridge  &  Iron  Co.  (1912)  173  111. 
App.  435,  judgment  affirmed  in  (1912) 
256  111.  348,  IQO  N.  E.  239;  Welles  v. 
Battelle  (1814)  11  Mass.  477;  Halleck 


v.  Boylston  (1875)  117  Mass.  469;  Mott 
V.  Reynolds  (1865)  27  Vt.  206.  So, 
where  a  clerk  continues  in  office  sev- 
eral years,  by  repeated  annual  elec- 
tions, he  may  amend  the  record  of  a 
former  year,  notwithstanding  an  elec- 
tion has  intervened,  and  though  he 
does  not  hold  the  office  under  the  same 
appointment.  Welles  v.  Battelle 
(1814)  11  Mass.  477;  Halleck  v.  Boyl- 
ston  (1875)  117  Mass.  469.  But  the 
town  clerk  of  a  former  year,  who  does 
not  at  the  time  hold  office,  cannot  be 
allowed  to  come  in  and  amend  the  rec- 
ord of  a  former  year,  made  whilst  he 
was  in  that  office.  Hartwell  v.  Little- 
ton (1832)  13  Pick«  (Mass.)  229.  See 
also  Mott  V.  Reynolds  (Vt.)  supra. 
Compare,  however,  the  New  Hamp- 
shire cases  set  out  in  IL  b,  infra. 

The  town  clerk  may  not  amend  the 
record  of  the  proceedings  of  the  town 
made  the  day  preceding  the  day  of  the 
meeting  at  which  he  was  elected  town 
clerk,  as  he  was  not  town  clerk  on  the 
first  day,  and  had  no  control  of  the 
records,  and  no  official  knowledge  of 
what'  took  place  before  his  election. 
Taylor  v.  Henry  (1824)  2  Pick. 
(Mass.)  397.  And  the  clerk  of  a 
school  district  cannot  amend  the  rec- 
ord made  while  he  was  in  office,  after 
his  successor  has  been  sworn  into 
office  and  he  has  been  out  of  office  for 
many  years.  Third  School  Dist.  v. 
Atherton  (1846)  12  Met.  (Mass.)  105. 

The  clerk  as  custodian  and  keeper 
may  amend  the  record  according  to  the 
truth  without  direction  or  authority 
of  the  officials  who  took  the  original 
action;  nor  is  it  necessary  that  it 
should  be  made  from  some  official 
memorandum  of  that  action.  Schuyler 
County  V.  Missouri  Bridge  &  Iron  Co. 
(111.)  supra.  So,  if  the  same  clerk  who 
made  the  entry  is  still  in  office,  he  may, 
without  an  order  of  the  board,  amend 
the  journal  entry  according  to  the 
truth,  being  liable  for  an  abuse  of  the 
right.    Belknap  v.  Miller  (111.)  supra. 

The  amendment  of  the  record  by  the 
town  clerk  is  not  invalid  on  the  ground 
that  it  affects  the  terms  of  a  contract 
between  the  parties.  The  vote  is  only 
an  action  of  the  town,  which  fur- 
nishes evidence  of  the  contract;  and  in 
regard  to  the  propriety  of  allowing  it 
to  be  amended,  there  is  no  difference 
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between  such  a  vote  and  any  other,  by 
which  its  own  interests  or  those  of 
another  may  be  affected.  Boston 
Turnp.  Co.  v.  Pomfret  (Conn.)  supra. 

Nor  is  the  amendment  invalid  be- 
cause it  was  made  by  the  town  clerk, 
not  on  his  own  personal  knowledge, 
but  on  information  derived  from  oth- 
ers. Boston  Turnp.  Co.  v.  Pomfret 
(Conn.)  supra,  wherein  the  court  said: 
"An  amendment  of  a  record  stands  on 
the  same  ground,  in  this  respect,  as 
the  original  record ;  and  neither  can  be 
impugned  by  an  inquiry  into  the 
sources  of  knowledge  on  which  it  was 
made.  It  is  not  unusual  that  entries 
in  our  public  records,  even  in  those  of 
a  judicial  character,  are  made  by  the 
recording  officer,  without  any  personal 
knowledge  of  the  truth  of  what  is  re- 
corded; but  when  thus  made,  has  it 
ever  been  supposed  that  they  were  not 
to  be  deemed  records  on  that  account? 
It  is  sufficient  that  the  fact  recorded  is 
ascertained  by  him,  by  whatever 
means,  and  that  it  is  recorded  by  him, 
or  by  his  authority.  Nor  is  his  power 
originally  to  make,  or  afterwards  to 
amend,  a  record,  to  be  determined  by 
an  inquiry  into  the  truth  of  it,  as  so 
made  or  amended.  Such  power  is  de- 
rived solely  from  his  official  character, 
and  does  not  depend  on  the  permission 
of  the  court  in  which  the  record  is 
offered  as  an  instrument  of  evidence. 
The  only  inquiry,  then,  is  whether  it  is 
a  record.  Being  shown  to  be  such,  it 
imports  absolute  and  uncontrollable 
verity,  and  is,  therefore,  conclusive 
evidence  of  the  facts  which  it  states." 

However,  it  has  been  held  that  the 
officer  may  not  ordinarily  alter  or 
'amend  a  record  on  the  testimony  of 
third  persons,  and  ought  not  to  do  it 
on  his  own  recollection,  unless  in  very 
obvious  cases  of  omission  or  error. 
Mott  V.  Reynolds  (1855)  27  Vt.  206. 
Such  an  omission,  it  was  held,  was 
shown  in  that  case.  It  did  not  appear 
therein,  from  the  book  of  records  of  a 
school  district,  that  the  warning  for 
the  meeting  in  question  had  ever  been 
signed  by  the  clerk  of  the  district,  fur- 
ther than  that  he  had  signed  the  attes- 
tation immediately  under  the  warning. 
The  clerk  testified  that  he  had  signed 
the  original,  and  that  he  was  clerk  at 


that  time  and  at  the  time  of  the  trial, 
though  another  person  had  been  clerk 
during  a  portion  of  the  time  between 
those  periods.  The  clerk  was  there  al- 
lowed to  amend  his  record,  by  adding 
thereon  his  signature  as  clerk  to  the 
record  of  the  warning.  The  court  held 
that  the  clerk  had  the  power  so  to 
amend  the  record,  if  the  amendment 
was  according  to  the  truth,  and  that 
vne  amendment  was  properly  made. 

If  the  clerk  makes  an  erroneous  rec- 
ord, the  town  is  not  bound  by  it  merely 
bee "^  use  others  confide  in  its  correct- 
ness, but  is  entitled  to  have  it  set 
right.  Otherwise  the  council  mem- 
bers would  be  concluded,  not  by  their 
own  votes,  but  by  whatever,  by  design 
or  accident,  might  be  improperly  en- 
tered by  the  clerk,  and  that  without 
any  chance  of  relief  by  amendment. 
Chamberlain  y.  Dover  (1886)  13  Me. 
.  466,  29  Am.  Dec.  517. 

In  Ryder  v.  Alton  (1898)  176  111. 
94,  51  N.  E.  821,  it  was  objected  that 
the  report  of  a  committee  making  an 
assessment  of  the  cost  of  an  improve- 
ment was  never  approved  by  the  city 
council.  The  record  produced  recited 
that  the  special  committee  appointed 
under  the  ordinance  made  a  report, 
which  was  approved,  all  the  members 
voting  aye,  and  then  set  out  the  report 
as  made  to  the  city  council.  It  was  at- 
tempted to  be  shown  by  certain  wit- 
nesses who  examined  the  records  of 
the  city  clerk  that  the  same,  when 
examined  by  them,  did  not  show  the 
approval  of  the  report  of  the  commit- 
tee. Whether  the  record  was  written 
up  at  the  time  the  examination  was 
made  by  the  witnesses  was  not  shown. 
The  court  held  that  the  record  could 
be  attacked  only  for  fraud,  and  said 
that,  if  it  was  not  written  up  at  the 
time  of  its  examination,  the  clerk 
might  amend  the  same  according  to  his 
knowledge  of  the  truth,  so  long  as  he 
had  the  custody  thereof  as  clerk,  and 
also  that  the  city  council  might,  unless 
private  interests  had  attached,  order 
the  record  of  its  own  proceedings  to  be 
corrected  according  to  the  facts,  even 
after  it  had  once  been  approved. 

In  Schuyler  County  v.  Missouri 
Bridge  &  Iron  Co.  (111.)  supra,  it  was 
claimed  that  the  clerk  could  not  amend 
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the  records  according  to  the  truth, 
because  he  had  no  independent  recol- 
lection of  the  proceedings,  and  be- 
cause there  was  no  official  memoran- 
dum by  which  to  make  the  amend- 
ments. The  evidence  of  the  clerk  on 
this  point  was  that  by  direction  of  the 
new  commissioners  he,  with  one  of  the 
attorneys  for  the  defendant,  amended 
the  records  so  that  they  would  be  all 
right,  and  that  he  was  furnished  with 
a  typewritten'  statement  of  the  amend- 
ments to  be  made  by  the  attorney, 
which  he  used  in  writing  up  the 
amended  records.  But  while  such  aid 
was  furnished  him,  and  while  he  made 
some  statements  in  connection  with 
the  proceeding  that  left  some  doubt 
whether  he  had  any  independent  recol- 
lection, so  that  he  could  record  the 
truth,  or  whether  he  took  the  attor- 
ney's statement  for  his  data,  yet  he 
testified  that  the  attorney  helped  him 
amend  the  record;  that  the  statement 
was  dictated  by  the  attorney  under 
his  direction,  and  from  his  statement 
of  the  facts,  and  further  said  that  the 
amended  records  spoke  the  truth.  The 
court  said  that  it  would  not  be  justi- 
fied in  holding  adversely  to  the  trial 
judge  that  the  records  were  not  prop- 
erly made. 

In  Welles  v.  Battelle  (1814)  11 
Mass.  477,  it  appeared  that  on  the  rec- 
ord of  the  meeting  of  the  inhabitants 
of  a  town  for  the  purpose  of  electing 
the  necessary  municipal  officers,  it  was 
stated  that  a  named  person  was  chosen 
clerk  for  the  ensuing  year,  and  the 
word  "sworn"  was  immediately  added, 
without  any  certificate  of  his  oath. 
By  the  same  record,  it  also  appeared 
that  the  defendants  were  chosen  as- 
sessors, and  the  words,  "all  sworn  into 
office,"  were  added.  Some  three  years 
later  the  same  person  who  acted  as 
clerk  in  the  year  of  the  meeting  added 
to  the  record  words  sufficient  to  show 
that  the  clerk  was  sworn  by  the  moder- 
ator of  the  meeting,  no  justice  of  the 
peace  being  present,  and  that  the  as- 
sessors were  sworn  by  the  clerk  on  the 
evening  of  the  day  of  the  meeting.  It 
was  held  that  the  clerk  had  a  right 
to  amend  the  record  in  the  manner  and 
at  the  time  he  did. 

In  Chamberlain  v.  Dover  (Me.)  su- 


pra, it  appeared  that  the  records  of 
the  proceedings  of  a  town  .meeting 
commenced  as  follows:  "The  inhabit- 
ants of  Dover  met  agreeably  to  war- 
rant and  opened  the  meeting  by  read- 
ing the  warrant,  and  adjourned  the 
meeting  to  A.  S.  Patten's  store.  Met 
according  to  adjournment  and  pro- 
ceeded to  business  in  the  following 
manner,  viz."  In  the  margin  of  the 
book  of  records,  and  opposite  the  fore- 
going extract,  the  town  clerk  had  made 
the  following  entry;  "The  inhabit- 
ants of  Dover  met  in  the  highway  near 
the  schoolhouse,  in  district  No.  2,  and 
read  the  warrant  in  the  open  air,  and 
adjourned  the  meeting  to  A.  S.  Pat- 
ten's store."  The  court  stated  that  it 
was  the  duty  of  the  town  clerk  to  re- 
cord the  doings  and  proceedings  of  the 
town,  and  held  that  if,  through  inad- 
vertence or  misapprehension,  the  rec- 
ord had  been  defectively  made,  it  was 
competent  for  him,  while  in  office,  to 
complete  it,  by  amending  it  according 
to  the  truth. 

In  Halleck  v.  Boylston  (1875)  117 
Mass.  469,  it  appeared  that  a  vote  of 
a  town  "to  re-establish  the  school  dis- 
trict system"  was  adjudged  (1872;  110 
Mass.  214)  to  be  defective  and  insuffi- 
cient because  it  failed  to  show  that  the 
vote  was  adopted  by  two  thirds  of  the 
legal  voters  present  and  voting  there- 
on, as  required  by  the  statute  (Stat. 
1870,  chap.  196).  After  the  rendition 
of  that  judgment,  the  town  clerk  then 
in  office,  who  held  the  office  when  the 
vote  was  passed,  and  had  remained  in 
office  by  successive  annual  elections, 
amended  the  record  by  adding  to  the 
words,  "to  re-establish  the  school  dis- 
trict system,"  the  words,  "two  thirdS 
of  the  legal  voters  present  and  voting 
thereon  having  voted  therefor,  108 
voting  in  the  affirmative,  and  5  in 
the  negative."  It  was  held  that  the 
clerk  had  the  right  to  amend  the  rec- 
ord made  by  him. 

in  Hoag  V.  Durfey  (1826)  1  Aik. 
(Vt.)  286,  it  appeared  that  the  record 
of  the  proceedings  of  a  town  meeting 
stated  the  warning  of  the  meeting  to 
have  been  on  the  17th,  and  the  meeting 
to  have  been  held  on  the  19th  of  the 
month.  The  town  clerk  testified  that 
he  had  made  a  mistake  in  the  record. 
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and  that  the  original  warning  stated 
the  29th,  so  that  there  was  the  requis- 
ite twelve  days'  notice.  It  was  held 
that  it  was  the  duty  of  the  clerk  to 
have  made  the  record  according  to  the 
truth,  and  that  he  would  have  been 
justified  in  making  the  correction, 
though  the  court  refused  its  assent. 

In  Belknap  v.  Miller  (1894)  52  III. 
App.  617,  wherein  it  appeared  that  the 
record  of  the  village  board  stated  that 
it  had  adopted  certain  ordinances,  all 
the  members  being  present,  the  ques- 
tion was  whether  the  yeas  and  nays 
must  appear  on  the  journal  in  order 
to  give  validity  to  the  ordinances. 
The  court  stated  that  while  apparently 
the  record  showed  that  all  the  mem- 
bers were  present,  the  word  "adopted" 
signified  that  a  "majority"  of  the  mem- 
bers of  the  village  board  had  voted  for 
the  passage  of  the  ordinance,  yet  if 
this  should  not  be  the  correct  legal 
position,  and  the  word  "majority,"  or 
"unanimously,"  should  have  been  en- 
tered in  the  journal,  in  addition  to  the 
word  "adopted,"  according  to  what  the 
actual  fact  might  have  been,  the  vil- 
lage board  had  the  right,  on  proper 
proof,  to  supply  an  omitted  or  correct 
an  erroneous  entry,  and  thus  make  the 
record  complete.  And  the  court  held 
that  if  the  same  clerk  who  made  the 
entry  was  still  in  office,  he  could,  with- 
out an  order  of  the  board,  amend  the 
journal  entry  according  to  the  truth, 
being  liable  for  an  abuse  of  the  right. 

In  Samis  v.  King  (1873)40  Conn.  298, 
the  question  was  whether  the  official 
record  of  a  meeting  of  the  common 
council,  duly  certified  by  the  clerk  of 
the  city,  or  the  record  as  attempted  to 
be  amended  at  a  subsequent  meeting 
of  the  council,  was  to  be  treated  as  the 
true  record  and  as  evidence  of  what 
took  place  at  the  meeting.  The  court 
stated  that  if  the  clerk  should  have 
happened  to  have  made  a  mistake  on 
his  record,  he  might  doubtless  correct 
it,  and  it  might  be  corrected,  if  erro- 
neous, by  mandamus,  but  held  that 
the  record,  until  amended  by  him,  or 
by  order  of  the  court  on  mandamus, 
was  the  proper  evidence  of  what  took 
place  at  the  meeting. 

In  Taylor  v.  Henry  (1824)  2  Pick. 
(Mass.)  397,  it  appeared  that  on  the 
day  preceding  the  supposed  election  of 


the  petitioner  as  town  clerk,  there  was 
a  town  meeting,  the  proceedings  of 
which  were  recorded  by  the  petitioner ; 
but  no  adjournment  of  that  meeting 
was  recorded.  The  record  of  the  meet- 
ing of  the  next  day,  at  which  he  was 
elected,  was  merely  that  "at  an  ad- 
journed meeting,"  etc.,  without  saying 
of  what  meeting  it  was  an  adjournment, 
and  the  question  was  whether  the  peti- 
tioner might  not  amend  the  record  so 
as  to  show  that  the  meeting  on  the 
second  day  was  held  by  adjournment 
of  the  meeting  of  the  day  preceding. 
It  was  held,  however,  that  he  was  not 
town  clerk  on  the  first  day,  and  that 
he  had  no  control  of  the  records  and 
no  official  knowledge  of  what  took 
place  before  his  election. 

In  Webb  v.  Strobach  (1910)  143  Mo. 
App.  459,  127  S.  W.  680,  it  appeared 
that  jin  April  the  board  of  aldermen 
passed  a  resolution  declaring  the  ne- 
cessity of  improving  a  named  street. 
In  the  following  June,  the  board  or- 
dered interlineations  in  the  nature  of  a 
nunc  pro  tunc  amendment  to  the  reso- 
lution, which  appeared  in  the  record 
as  follows :  "It  appearing  to  the  board 
of  aldermen  that  in  the  minutes  of  the 
proceedings  of  this  board,  appearing 
on  page  388  of  the  city  minute-book 
record  of  the  meeting  of  April  8,  1909, 
the  minutes  are  incomplete,  and  do 
not  show  the  exact  proceedings  of  the 
board,  it  is,  therefore,  ordered  that  in 
order  that  the  minutes  of  the  said 
meeting  may  show  the  exact  proceed- 
ings held  at  said  time,  the  minutes  of 
said  meeting  be  corrected  by  the  inter- 
lining in  said  record  of  the  said  meet- 
ing, of  the  seventeenth  line  of  the  said 
page  388,  the  following:  It  is  further 
ordered  by  the  board  of  aldermen  that 
said  resolutions  Nos.  4  and  5  be  pub- 
lished in  the  city  of  Rolla,  No.  4  in  the 
Rolla  New  Era,  and  No.  5  in  the  Rolla 
Herald-Democrat,  and  the  clerk  is  or- 
dered to  have  the  same  published.'  It 
is  further  ordered  that  the  clerk  in- 
terline this  order  of  correction."  In 
sustaining  the  right  to  make  this 
amendment,  the  court  said :  "The  au- 
thorities show  that  the  right  of  amend- 
ment by  a  board  of  aldermen  of  its 
minutes,  or  by  the  clerk  of  a  municipal 
corporation,  is  very  broad.  A  nunc 
pro  tunc  amendment  may  be  made  on 


1320 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


the  minutes  at  a  succeeding  meeting. 
The  city  clerk  may  amend  the  min- 
utes in  the  record  of  the  corporation 
made  by  himself,  according  to  his 
knowledge  of  the  truth,  so  long  as  he 
has  custody  of  them.'  28  Cyc.  346. 
'Whenever  the  city  clerk  in  charge  of 
the  municipal  records  has,  through  in- 
advertence or  neglect,  recorded  pro- 
ceedings so  that  they  are  incomplete, 
he  may  amend  the  record  so  as  to  make 
it  speak  the  truth.'  *In  the  event  of 
the  neglect  or  inadvertence  of  the 
clerk  in  failing  to  keep  a  complete 
record  which  has  been  discovered  by 
the  council,  the  latter  may  order  the 
record  amended  so  that  it  will  give 
a  correct  recital  of  the  proceedings/ 
21  Am.  &  Eng.  Enc.  Law,  10;  Ryder  v. 
Alton  (1898)  175  lU.  94,  51  N.  E.  821. 
Under  these  authorities,  the  board  of 
aldermen  had  the  right  to  correet  the 
minutes  of  April  8, 1909,  by  the  entries 
made  by  the  clerk  on  June  28,  1909, 
and,  as  amended,  they  show  that  the 
board  of  aldermen,  in  publishing  the 
resolution,  acted  in  strict  compliance 
with  the  statute." 

McClain  v.  McKisson  (1898)  15 
Ohio  C.  C.  517,  8  Ohio  C.  D.  357,  was 
an  action  of  mandamus  to  compel  the 
clerk  of  a  city  council  to  correct  the 
council  record  of  a  meeting.  In  deny- 
ing the  writ  the  court  stated  that  the 
statutes  (Rev.  Stat.  §§  1679,  1755),  re- 
quiring  the  record  of  the  council  to  be 
kept  by  the  clerk,  and  giving  the  coun- 
cil the  right  to  adopt  rules  governing 
its  procedure,  construed  together, 
gave  the  council  the  right  to  determine 
when  the  journal  truly  set  forth  its 
proceedings.  These  provisions  of  law, 
the  court  declared,  were  intended  to 
require  the  clerk  to  make  an  accurate 
record  of  all  the  doings  of  the  council 
while  in  session,  which  record  should 
be  presented  to  the  council  at  its  next 
meeting  for  examination,  and  for  such 
corrections  as  the  council  should  de- 
t^mine  were  necessary,  to  make  the 
journal  fully  conform  to  the  action 
of  the  council.  After  the  journal  or 
•  record  had  thus  been  corrected  and 
disposed  of  by  the  council,  the  court 
held,  the  clerk  had  no  further  right 
to  change  it,  nor  was  there  any  duty 
enjoined  on  him  by  the  law  so  to  do. 
In  California  Improv.  Co.  v.  Moran 


(1900)  128  CaL  873,  60  Pac.  969,  the 
court  stated  that,  without  determining 
whether  the  clerk  might  at  any  time 
while  in  office,  without  any  order  of 
the  council,  amend  the  record  accord- 
ing to  the  truth,  being  liable  for  any 
abuse  of  the  right,  it  was  sufficient  to 
say  that,  according  to  testimony  of  the 
clerk,  the  change  was  not  in  accord- 
ance with  the  truth,  for  he  testified 
that  the  name  of  the  newspaper  in 
which  the  notice  of  an  assessment  was 
to  be  published  was  placed  in  the 
resolution  when  he  drew  it,  was  there 
when  passed  by  the  council  and  when 
recorded  in  the  resolution  book,  and 
remained  there  from  July  until  the 
following  February,  when,  on  his  own 
motion,  he  changed  it. 

h.  Rule  in  New  Hampshire, 

In  New  Hampshire,  it  is  held  that 
the  clerk  may  not  amend  the  record, 
except  under  the  direction  of  the 
court,  and  on  a  showing  that  justice 
requires  it.  Pierce  v.  Richard3on 
(1858)  37  N.  H.  306;  Sawyer  v.  Man- 
chester &  K.  R.  Co.  (1882)  62  N.  H. 
135,  13  Am.  St.  Rep.  541.  The  general 
rule  is  that  amendments  or  records  are 
made  with  a  saving  of  the  rights  of 
third  persons,  acquired  since  the  ex- 
istence of  the  defect.  Gibson  v.  Bail- 
ey (1838)  9  N.  H.  168.  So,  it  is  imma- 
terial whether  the  clerk  in  making  the 
record  acts  as  the  agent  of  the  town, 
or  as  a  public  officer  in  the  perform- 
ance of  a  duty  imposed  by  law.  At 
any  time  before  the  rights  of  third 
persons  have  attached,  a  town  may  re- 
scind its  votes,  or  the  record  thereof, 
if  erroneous,  may  be  amended  in  ac- 
cordance with  the  facts;  but  not  after 
others  have  acquired  rights  based  on 
the  priginal  record.  Sawyer  v.  Man- 
chester &  K.  R.  Co.  supra. 

Under  these  conditions  it  has  been 
held  that  the  records  of  towns  may  be 
amended  to  conform  to  the  truth. 
Bishop  v.  Cone  (1826)  3  N.'  H.  513; 
Gibson  V.  Bailey,  supra;  Cavis  v.  Rob- 
ertson (1838)  9  N.  H.  524;  Cass  v.  Bel- 
lows (1855)  31  N.  H.  501,  64  Am.  Dec. 
347;  Pierce  v.  Richardson,  supra;  Ja- 
quith  V.  Putney  (1868)  48  N.  H.  138. 
And  it  is  well  settled  in  this  state  that 
the   court   may,   by   an   order,   allow 
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amendments  of  town  records  by  the 
officer  by  whom  they  were  made,  even 
after  he  has  ceased  to  hold  office, 
where  the  amendments  can  be  made 
consistently  with  the  truth.  Gibson  v. 
Bailey,  supra;  Bean  v.  Thompson 
(1848)  19  N.  H.  290,  49  Am.  Dec.  154; 
Cass  v.  Bellows  (1855)  31  N.  H.  501, 
64  Am.  Dec.  347;  Pierce  v.  Richardson, 
supra.  The  order  of  the  court  sets 
out  in  terms  the  precise  amendment 
to  be  made,  after  being  satisfied,  by 
the  testimony  of  witnesses  in  writing, 
that  the  amendment  can  be  made  con- 
sistently with  the  truth  of  the  case. 
It  does  not  permit  any  erasures,  or 
interlineations  of  the  original  record, 
but  requires  the  amendment  to  be 
written  on  a  separate  sheet  of  paper, 
signed  by  the  proper  officer,  and  with 
it  a  copy  of  the  order  allowing  the 
amendment;  and  this  paper  is  then 
annexed  to  the  original  record.  Pierce 
V.  Richardson,  supra.  See  also  Gibson 
V.  Bailey,  supra. 

In  Bishop  v.  Cone,  supra,  it  appeared 
that  the  record  of  the  vote  of  a  town 
at  a  meeting  was  as  follows:  "Voted, 
to  raise  i  of  1  per  cent  on  the  grand 
list,  to  repair  highways  and  bridges." 
It  was  moved  that  the  town  clerk  for 
that  year  might  have  leave  to  amend 
the  record  of  the  vote,  according  to  the 
truth,  which  was  granted,  and  the 
amended  record  read  as  follows: 
"Voted,  to  raise  the  amount  of  the 
grand  list,  to  repair  highways  and 
bridges  the  present  year.*'  The  court 
held  that  there  was  no  doubt  that  a 
record  might  be  amended  to  conform 
to  the  truth.  In  Jaquith  v.  Putney, 
supra,  it  was  held  that  as  the  rights  of 
third  persons  had  not  intervened,  the 
amendment  of  the  records  of  the  coun- 
ty convention  proving  the  grant  of  the 
county  tax,  which  purported  to  be 
signed  by  the  clerk,  but  did  not  show 
that  he  had  been  sworn,  so  as  to  show 
that  the  clerk  took  the  oath  of  office, 
being  conformable  to  the  truth,  might 
be  allowed. 

Where  what  is  necessary,  in  the  pro- 
ceedings of  a  town,  although  not  for- 
mally entered  of  record,  is  so  far  stat- 
ed as  to  lead  to  a  belief  that  a  cor^ 

■ 

rect  record  might  have  been  made,  a 
subsequent  purchaser  of  land  sold  for 


taxes  takes  his  title  from  the  former 
owner,  subject  to  the  right  of  others 
whom  it  may  concern,  to  have  the  rec- 
ord amended  if  the  truth  will  warrant 
it.  Gibson  v.  Bailey  and  Bean  v. 
Thompson,  supra.  See  also  Cass  v. 
Bellows  (1851)  31  N.  H.  501,  64  Am. 
Dec.  847. 

In  Gibson  v.  Bailey,  supra,  it  was 
said:  "The  general  rule  is,  that 
amendments  of  records  are  made  with 
a  saving  of  the  rights  of  third  persons, 
acquired  since  the  existence  of  the  de- 
fect. ...  To  apply  this  rule,  how- 
ever, to  all  cases  of  defects  in  sales  of 
land  for  taxes,  would,  in  effect,  be  very 
nearly  denying  a  right  to  amend ;  as  the 
owner  of  the  land  sold  would  attempt 
to  defeat  any  amendment,  by  convey- 
ing to  some  friend,  who  would  bring  a 
suit  in  his  behalf.  It  would,  at  least, 
be  necessary  to  confine  the  application 
of  the  principle  to  cases  where  the 
land  had  been  actually  conveyed  bona 
fide.  But  instances  might  exist,  where 
the  purchaser,  although  he  might  not 
have  found  upon  the  records  all  that 
was  necessary  to  make  a  formal  and 
valid  record,  might  have  been  well  as- 
sured, from  what  he  did  find,  that  all 
that  was  necessary  had  in  fact  been 
done.  For  instance,  in  relation  to  the 
two  first  defects  in  the  records  in  this 
case — in  the  return  of  the  warning  of 
the  meeting,  and  in  the  record  of  the 
oath  of  the  collector — although  these 
records  are  not  sufficient  in  point  of 
law,  they  lead  the  mind  of  anyone  to 
the  belief  that  what  was  requisite  was 
probably  done.  And  in  such  cases, 
where  the  fact  appears  to  be  stated, 
but  not  in  a  formal  manner,  there  is 
no  reason  that  he  who  purchases 
should  not  be  subjected  to  the  same 
liability  to  have  the  amendment  made 
and  the  record  put  in  form  that  his 
grantor  would  have  been,  had  he  at- 
tempted to  recover  the  land.  There 
are  cases  where,  although  all  that  is 
required  may  not  appear  of  record,  it 
may  be  left  to  a  jury  to  presume  that 
all  that  was  required  was  done.  .  •  . 
Whether  that  principle  could  be  ap- 
plied against  a  subsequent  purchaser, 
it  is  not  necessary  to  determine.  But 
where  what  is  necessary  is,  although 
not  formally  stated,  so  far  set  down  as 
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to  lead  to  a  belief  that  a  correct  record 
might  have  been  made,  there  seems  to 
be  no  reason  why  a  purchaser  who  has 
access  to  the  records  should  not  take 
it  subject  to  a  right  to  have  the  record 
put  in  form,  if  the  truth  will  warrant 
it.  Where,  on  the  other  hand,  nothing 
appears  upon  the  record  in  relation  to 
any  particular  fact  necessary  to  make 
out  a  title,  nor  is  anything  set  down 
from  which  it  is  naturally  to  be  in- 
ferred that  the  fact  existed,  a  subse- 
quent bona  fide  purchaser  ought  not 
to  have  his  title  defeated  by  supplying 
a  record  instead  of  amending  a  rec- 
ord." It  appeared,  in  that  case,  that 
the  record  of  the  return  of  a  warrant 
for  a  town  meeting  stated  that  "we, 
the  selectmen  of  Unity,  certify  that  we 
have  posted  up  a  true  copy  of  the  with- 
in warrant  at  the  house  of.  Francis 
Chase,  fifteen  days  previous  to  said 
meeting,"  which  was  signed  by  the  se- 
lectmen. It  also  appeared  that  the 
record  of .  the  election  of  one  John 
Thirston,  as  collector,  at  that  meeting, 
stated,  "Qualified  by  Francis  Chase, 
Esq."  It  was  moved  that  these  pro- 
ceedings of  the  town,  under  which  the 
land  was  sold  for  taxes,  be  amended  to 
show  when  the  warrant  for  the  town 
meeting  was  posted  up;  that  it  was 
posted  at  a  public  place;  and  that  the 
collector  chosen  took  the  oath  of  office 
prescribed  by  law.  The  court  said: 
"Upon  these  principles,  if  the  facts 
will  warrant  it,  the  return  in  relation 
to  the  meeting  may  be  so  amended  as 
to  show  the  time  when  the  warrant 
was  posted  up,  it  being  stated  in  the 
original  record  to  have  been  fifteen 
days  before  the  meeting;  and  that 
Francis  Chase's,  where  it  is  stated  to 
have  been  posted,  was  a  public  place. 
So,  as  to  the  record  stating  that  Thirs- 
ton, the  collector,  was  'qualified  by 
Francis  Chase,  Esq.,'  an  amendment 
may  be  made,  setting  forth  that  the 
oath  prescribed  by  law  was  adminis- 
tered to  him  by  Francis  Chase,  a  jus- 
tice of  the  peace.  So,  if  the  truth  will 
admit  of  it,  the  return  of  the  collector, 
that  he  'proceeded  to  open  the  vendue 
at  1  o'clotk,  p.  M.,'  etc.,  may  be  amend- 
ed, by  stating  that  the  sale  was  closed 
before  6  o'clock,  P.  M.,  and  to  the  fact 


that  it  was  struck  off  to  Gage  may  be 
added  that  he  was  the  highest  bidder, 
if  such  was  the  fact." 

In  Bean  v.  Thompson,  supra,  it  was 
stated  that,  no  return  appearing  upon 
the  warrant  calling  the  town  meeting 
at  which  the  tax  was  voted  and  the  of- 
ficers chosen,  the  persons  who  had 
been  selectmen  in  1842,  and  whose  du- 
ty it  had  been  to  make  such  return, 
were,  on  motion,  and  on  satisfactory 
evidence  that  the  facts  would  justify 
them,  permitted  by  the  court  to  make 
the  proper  return,  and  the  town  clerk 
for  that  year  had  leave  also  to  amend 
the  record  Accordingly.  In  holding  that 
the  amendments  were  correctly  allowed, 
the  court  said :  "Leave  is  often  grant- 
ed to  officers,  whose  returns  of  their  do- 
ings or  records  of  public  transactions 
are  by  law  made  evidence,  to  correct  er- 
rors or  to  supply  omissions  to  conform 
to  the  truth.  The  interest  which  the 
public  has  in  the  correctness  and  full- 
ness of  the  record,  and  the  responsibil- 
ity of  the  officer  himself  for  the  accur- 
acy of  his  own  doings,  are  primarily  a 
good  cause  for  granting  such  indulgen- 
ces, tending  to  the  promotion  of  reason- 
able objects.  And  it  has  never  been 
deemed  an  objection  to  the  amendment 
of  a  return  or  a  record  that  proceed- 
ings were  pending  which  might  be  af- 
fected by  it,  except  that,  where  rights 
or  claims  bona  fide  have  intervened, 
amendments  that  would  entirely  defeat 
them  have  in  some  instances  been  de- 
nied. The  extent  to  which  such 
claims  would  be  regarded,  in  set- 
tling applications  to  amend  the  re- 
turns and  records  of  town  officers, 
was  discussed  somewhat  in  Gibson 
V.  Bailey,  supra,  in  which  case  it  was 
held,  in  substance,  that  where  the  rec- 
ord contains  enough  to  lead  to  a  reason- 
able belief  that  sJl  that  was  necessary 
was  done,  and  that  a  correct  record 
might  have  been  made,  the  purchaser, 
having  access  to  such  records,  should 
take  the  land  subject  to  the  ri£:ht  of 
others,  whom  it  might  concern  to  have 
the  record  amended.  We  think  this  case 
falls  within  the  principles  there  laid 
down.  The  warrant  itself  was  record- 
ed, with  evidence  on  its  face  of  having 
been  seasonably  issued.     The  meeting 
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was  held  in  pursuance  of  its  exigency, 
and  a  record  of  the  meeting  accordingly 
made  up.  All  the  facts  stated  in  the  re- 
turn might  reasonably  be  presumed  by 
anyone  searching  the  records  for  in- 
formation, and  that  the  omission  to  en- 
ter such  return  upon  the  warrant  was 
not  owing  to  the  omission  of  the  formal 
acts,  of  which  the  return  would  have 
furnished  evidence.  It  appeared  to  the 
court  of  common  pleas  that  these  for- 


malities were  complied  with,  and  they 
correctly  allowed  the  amendments. 

In  Cass  V.  Bellows,  supra,  it  was  held 
that,  on  the  authority  of  Gibson  v.  Bai- 
ley, supra,  the  records  of  a  town  could 
have  been  amended,  so  as  to  show  that 
the  collector  took  the  oath  of  office  pre- 
scribed by  law,  had  the  town  clerk  who 
was  in  office  at  the  time  the  defective 
record  was  made  been  living. 

H.  D.  B. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

LEE  BUCKNER,  Plflf.  in  Err. 

IlUnoi8  Supreme  Court  ^Veoeniber  10,  1917. 

(281  111.  340,  117  N.  E.  1028.) 

Limitation  of  actions  —  criminal  prosecution  —  former  indictment  —  ex- 
clusion of  critne. 

1.  An  indictment  quashed  because  the  jurors  were  not  sworn  is  within 
the  operation  of  a  statute,  declaring  that  the  time  which  elapsed  during 
the  maintenance  of  an  indictment  subsequently  quashed  shall  not  be 
reckoned  within  the  time  limited  by  statute  for  the  prosecution  of  the 
crime. 

[See  note  on  this  qitestion  beginning  on  page  1330.] 


Criminal  law  —  failure  to  swear  jury 
—  quashing  indictment. 

2.  An  indictment  may  be  quashed 
o^  motion  when  the  record  fails  to 
show  that  the  jury  was  duly  sum- 
moned, impaneled,  and  sworn. 

[See.  12  R.  C.  L.  1027-1030;  14  R.  C. 
L.  200,  201.] 

Limitation  of  actions  —  change  of 
statute. 

3.  The  statutes  limiting  the  time  for 
prosecution  for  crime  may  be  changed 
or  repealed  in  any  case  where  a  right 
to  acquittal  has  not  been  absolutely 
acquired  by  the  completion  of  the  lim- 
itation period. 

[See  17  R.  G.  L.  672,  673,  704.] 

Evidence  —  horse  tracks. 

4.  Upon  trial  of  one  for  statutory 
rape,  alleged  to  have  been  committed 
in  the  woods  to  which  accused  drove 
with  his  victim,  evidence  is  admissible 
of  tracks  of  a  horse  going  into  and 
out  of  the  woods,  and  of  their  char< 
acter  and  measurements,  for  the  pur- 


pose of  showing  that  they  were  made 
by  an  animal  belonging  to  accused. 
[See  10  R.  C.  L.  993.] 

Criminal   law  — -  instruction  —  as- 
sumption of  facts. 

5.  An  instruction  in  a  prosecution 
for  statutory  rape,  which,  under  the 
statute,  may  be  committed  on  a  girl 
under  sixteen  years  of  age  by  a  man 
over  seventeen  years  of  age,  that 
neither  the  element  of  force  nor  the 
question  of  consent  has  any  applica- 
tion in  the  case,  is  erroneous  in  assum- 
ing that  the  parties  are  of  the  age 
described  by  the.  statute. 

[See  14  R.  C.  L.  738-740.] 

Appeal  —  assumption  of  facts  —  in- 
structions. 

6.  It  is  not  reversible  error  for  the 
court  to  assume,  in  instructing  the 
jury  in  a  criminal  case,  facts  which 
are  not  disputed  in  the  case. 

[See  2  R.  C.  L.  269.] 

Criminal  law  —  comment  by  prosecu- 
tor. 

7.  The  prosecutor  may,  in  his  arg- 
ument to  the  jury  in  the  prosecution 
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of  a  minister  of  the  gospel  for  stat- 
utory rape  on  one  of  his  parishoners, 
comment  upon  the  enormity  of  the 
crime  committed  under  such  circum- 
stances. 

[See  2  R.  C.  L.  425-427.] 


—  sentence  —  place  of  crnifinement. 

8.  There  is  no  error  in  sentencing 
a  convict  to  a  penitentiary  ''at"  a  cer- 
tain place  if  from  public  statutes  it  is 
manifest  that  the  public  officials  un- 
derstand that  it  is  located  there. 


Error  to  the  Circuit  Court  for  Wayne  County  (Kern,  J.)  to  review  a 
judgment  convicting  defendant  of  statutory  rape.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Creighton  &  Thomas  and 
Arthur  Poorman  for  plaintiff  in  error. 

Carter,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

An  indictment  was  returned  at 
the  October,  1911,  term  of  the  cir- 
cuit court  of  Wayne  county  against 
plaintiff  in  error,  for  the  crime  of 
statutory  rape.  At  about  that  time 
he  left  the  state  and  was  not  found 
until  the  spring  of  1916,  when  he 
was  located  in  Missouri  and  brought 
back  to  this  state  for  trial  under 
said  indictment.  At  the  October 
term,  1916,  of  said  circuit  court,  the 
indictment  was  quashed  on  motion 
of  plaintiff  in  error.  At  the  same 
term  of  court  the  grand  jury,  being 
then  in  session,  returned  against 
him  another  indictment  containing 
four  counts,  for  the  same  offense.  On 
motion  of  plaintiff  in  error  the  first 
and  fourth  counts  were  quashed, 
and  he  pleaded  not  guilty  to  the  sec- 
ond and  third.  The  state  elected  to 
prosecute  him  on  the  second  count, 
and  he  was  tried  and  found  guilty 
under  that  count,  and  sentenced  to 
the  penitentiary  at  Chester,  Illi- 
nois, for  the  period  of  five  years. 
This  writ  of  error  has  been  sued  out 
to  review  the  judgment  of  the  trial 
court. 

The  evidence  upon  which  the  jury 
found  plaintiff  in  error  guilty  is 
substantially  as  follows:  In  June, 
1911,  plaintiff  in  error  was  a  min- 
ister of  the  Methodist  Protestant 
denomination  and  pastor  of  the 
Wayne  City  and  Hopewell  churches 
of  that  denomination,  in  Wayne 
county.  The  prosecutrix's  name  at 
the  time  the  offense  was  commit- 
ted  was  Mary  E.  Johnson.  At  the 
time  of  the  trial  she  had  recently 
been  married  to  a  man  named 
Schell.     At  the  time  of  the  alleged 


offense  she  was  fourteen  years  of 
age  and  had  recently  been  taken  in- 
to the  church  of  which  plaintiff  in 
error  was  pastor,  and  .of  which  her 
father  and  mother  were  both  mem- 
bers. In  the  early  part  of  June, 
1911,  plaintiff  in  error  went  to  the 
home  of  W.  H.  Johnson,  father  of 
the  prosecutrix,  and  obtained  the 
consent  of  her  parents  for  her  to 
accompany  him  to  his  home  to  act 
as  company  for  his  wife  while  he 
was  away  for  a  week.  On  Friday 
evening,  June  9,  1911,  plaintiff  in 
error  returned  home,  and  on  the 
following  Saturday  morning  he 
hitched  a  black  horse  to  a  single  top 
buggy,  and,  with  his  wife  and  two 
children  and  the  prosecutrix  in  the 
buggy,  drove  north  out  of  Wayne 
City,  where  he  then  resided.  After 
driving  about  2  miles  north  he  let 
his  wife  and  children  out  of  the 
buggy,  and  they  walked  west  about 
half  a  mile  to  the  home  of  Ed. 
Woolever.  Plaintiff  in  error  droj^e 
on  north  with  the  prosecutrix  with 
the  ostensible  purpose  of  taking  her 
to  her  home.  After  driving  about  a 
mile  further  north,  to  what  is 
known  as  the  Matthews  comer, 
where  he  should  have  gone  east  to 
take  the  prosecutrix  home,  he  told 
her  he  wished  to  drive  west  to  the 
home  of  James  Brocher,  to  get  some 
money  for  the  church.  Upon  arriv- 
ing at  the  home  of  Brocher  he  drove 
past,  telling  the  prosecutrix  that 
Brocher  was  working  in  the  woods 
about  a  half  mile  further  west,  and 
that  he   would   have  to  so^}^^    . 

When   the   plaintiff  in   er^^i„  ««-^/tt 

i.u     T>      v.       1.      *«  tnis  cas6.5  ■* 

passmg  the  Brocher  bom^^^  laid^s^ 

seen  and  recognized  b'  „  ,,,«^«j  ^-w* 
•DM  -n      vT  f       X   was  record-- uF 

Bailey,  Brocher's  f£^^  ^^  havinff  •  ^ 
Just  over  the  fence  ^  rpx,^  T«^f;«f^\r 
side  of  the  road  on  v    ^he  meeting^  ^J 
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in  error  was  driving,  and  just  east 
of  the  woods,  two   farmers,    Clev- 
enger  and  Singleterry,  were  plant- 
ing corn.  As  plaintiff  in  error  drove 
past  they  both  recognized  him  and 
had  a  word  or  two  of  conversation 
with  him,  and  Clevenger  recognized 
the  girl.    Singleterry  and  Bailey  al- 
so saw  her,  but  did  not  know  her  at 
the  time.     Plaintiff  in  error  drove 
on  west  to  a  tract  of  timber  which 
was  on  the  south  side  of  the  road. 
His  horse  and  buggy  were  seen  to 
enter  and  leave   the   woods   about 
that  time  by  a  witness  named  Sher- 
man Harris,  who  was  planting  com 
about  a  quarter  of  a  mile  west,  and 
on  the  other  side  of  the  road.  Plain- 
tiff in  error  drove  into  the  timber 
about  100  feet,  and  tied  his  horse 
to  a  tree  where  the  underbrush  ob- 
structed the  view  from'  the  road. 
He  went  to  the  buggy,  took  out  a 
lap  robe,  spread  it  upon  the  ground, 
and  asked   the   prosecutrix  to  get 
out    and   have   sexual   intercourse 
with  him.    She  testified  that  at  first 
she  refqsed,   and   said   it  was   not 
right  and  she  did  not  wish  to  do  so ; 
that  he  explained  it  was  not  wrong 
for  her  to  have  intercourse  with 
him,  a  minister  of  the  gospel,  and 
told  her  it  would  not  hurt  her.  Aft- 
er about  five  or  ten  minutes'  per- 
suasion plaintiff  in  error  prevailed 
upon  thie  prosecutrix  to  get  out  of 
the  buggy,  and  he  then  laid  her  on 
the  lap  robe  upon  the  ground  and 
had    sexual  intercourse  with  her. 
When  the  act  was  consummated,  he 
obtained    from    the  prosecutrix    a 
promise  never  to  tell  of  the  crime, 
and  then  drove  with  her  back  along 
the  road  east,   again   passing  and 
talking    to  Clevenger  and   Single- 
terry, and  arrived  at  the*  Johnson 
home  about  11  o'clock.    He  watered 
his  horse  and  talked   briefly   with 
Mrs.  Johnson,  and,  although  asked 
to  remain  to  dinner,  said  he  could 
not  do  so,  and  left  immediately,  ar- 
riving at  Woolever's  about  noon, 
^^^     where  his  wife  asked  why  he  had 
m\^   been  gone  so  long.    On  the  follow- 
yf^J^,  iTig  Monday,  in  a  conversation  by 

ol  Wv^^P^^*'^*^^  ^^  error  in  the  presence  of 
0^^  J^"*  ^f^levenger,  Singleterry,  and  Wool- 
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ever,  when  they  joked  him  about 
going  into  the  woods  with  a  girl,  he 
became  quite  angry,  and  told  them 
he  went  into  the  woods  to  collect  25 
cents  from  Brocher  to  pay  the  pres- 
ident of  the  church ;  that  it  was  not 
right  to  joke  him  about  that  in  the 
presence  of  anybody,  as  Johnson 
would  be  mad  about  it. 

Upon  the  following  Tuesday 
Clevenger  was  passing  through  the 
woods  in  question,  and  noticed 
where  the  buggy  had  gone  on  the 
Saturday  previous.  He  followed  the 
tracks  into  the  woods,  and  came  to 
the  place  where  the  horse  had  been 
tied.  The  ground  being  low,  wet, 
bottom  land,  the  buggy  and  horse 
had  made  tracks  about  an  inch  and 
a  half  deep.  He  observed  the  prints 
of  a  cloth  on  the  ground  near  where 
the  buggy  had  been  standing,  and 
the  impression  in  the  ground  where 
a  human  body  had  been  lying  upon 
it.  Just  east  of  where  the  cloth  had 
been  were  marks  on  the  ground 
from  1  to  2  inches  deep  that  had 
been  made  by  the  toes  of  a  nian's 
shoe,  and  also  marks  of  a  man's  and 
woman's  shoes  where  parties  had 
alighted  from  the  buggy.  He  also 
observed  tracks  made  by  a  horse 
when  tied  to  the  tree,  and  observed 
tracks  both  going  in  and  coming 
out  therefrom,  and  noticed  that  the 
horse  that  made  the  tracks  had  been 
shod  on  the  front  feet  with  heavy 
toes  in  front.  He  apparently  had 
examined  Buckner's  horse  before 
this,  when  Buckner  was  trying  to 
sell  the  horse  to  him,  and  observed 
that  the  horse  was  shod  with  heavy 
toes  in  front,  and  said  that  from 
his  observation  the  tracks  in  the 
woods  were  made  by  Buckner's 
horse.  He  also  said  there  was  only 
one  horse  and  buggy  track  going 
into  and  returning  from  the  woods 
at  that  place.  On  the  following 
Wednesday,  Singleterry,  Ed.  Wool- 
ever,  P.  C.  Green,  and  Clevenger 
went  to  the  woods,  and  there  the 
other  three  parties  observed  the 
same  marks  on  the  ground  as  Clev- 
enger. Green  measured  the  horse 
tracks  in  the  woods,  and  then 
measured  the  track  which  had  been 
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made  by  Buckner's  horse  on  the 
day  of  the  alleged  crime,  in  a  small 
ditch  at  the  side  of  the  road  east  of 
Woolever's  home  where  Green  and 
Buckner  had  stopped  to  talk,  and 
the  measurements  and  appearance 
of  the  tracks  were  identical. 

After  seeing  these  tracks  in  the 
woods  Clevenger  told  Johnson,  the 
father  of  the  prosecutrix,  what  he 
had  seen  and  had  been  told  by  Buck- 
ner, and  Johnson  immediately  asked 
his  daughter  about  it,  and  she  then 
told  him  of  the  alleged  crime.  A 
complaint  was  filed  before  a  justice 
of  the  peace  and  a  warrant  issued 
for  the  arrest  of  Buckner  on  or 
about  June  15,  1911.  The  warrant 
was  placed  in  the  hands  of  the 
sheriff,  who  went  to  the  home  of 
Buckner  in  Wayne  City  and  made  a 
search  for  him.  Buckner  at  that 
time  was  about  5  miles  away,  where 
he  was  apparently  notified  that  the 
crime  had  been  discovered  and  that 
a  warrant  was  in  the  hands  of  the 
sheriff  for  his  arrest.  He  then  got 
the  person  he  was  visiting  to  take 
him  to  the  nearest  railroad  station, 
and  he  fled  from  the  state.  War- 
rants were  in  the  hands  of  the 
Wayne  county  sheriff  continuously 
from  the  time  the  first  was  issued 
until  Buckner's  arrest  in  1916. 
Warrants  were  also,  during  that 
time,  sent  to  different  counties  in 
Illinois,  and  some  to  other  states, 
for  the  arrest  of  Buckner,  without 
results,  until  he  was  finally  located 
in  Missouri  in  April,  1916,  where  he 
was  arrested.  Requisition  papers 
were  issued  by  the  governor  of  Illi- 
nois, but  Buckner  came  without 
obliging  the  sheriff  to  have  them 
honored  by  the  governor  of  Mis- 
souri. Buckner  had  been  in  Mis- 
souri most  of  the  time  since  Au- 
gust, 1912,  and  on  his  return  to  this 
state  he  told  the  sheriff  who 
brought  him  about  his  eluding  a 
former  sheriff,  Anderson,  when  An- 
derson was  looking  for  him  in 
Missouri.  He  also  told  the  sheriff 
that  he  went  west  with  the  prose- 
cutrix from  the  Matthews  corner 
on  the  day  of  the  alleged  crime. 

On  the  trial  plaintiff  in  error  took 


the  stand  in  his  own  behalf,  and  ad- 
mitted driving  north  on  June  10, 
1911,  with  his  wife  and  children  and 
the  prosecutrix,  and  letting  his  wife 
and  children  out  of  the  buggy  to  go 
to  Woolever's  at  about  10  o^dock, 
and  testified  that  he  then  drove  to 
the  home  of  the  prosecutrix,  a  dis- 
tance of  about  2  miles,  and  returned 
immediately  to  Woolever's,  arriving 
there  about  noon,  having  traveled 
about  4  miles  and  consuming  two 
hours  in  doing  so.  He  denied  driv- 
ing west  from  the  Matthews  corner, 
or  having  seen  Clevenger,  Single- 
teriy,  and  Bailey  on  that  day,  or 
having  the  conversation  at  the  home 
of  Woolever  on  the  Monday  follow- 
ing, and  denied  having  had  inter- 
course with  the  prosecutrix.  He  ad- 
mitted receiving  the  note  on  Thurs- 
day, June  15,  1911,  that  there  was  a 
warrant  out  for  his  arrest,  and  get- 
ting the  person  on  whom  he  was 
calling  to  take  him  to  a  town  on  an- 
other railroad,  so  he  could  leave. 
The  father  of  plaintiff  in  error  testi- 
fied that  he  came  to  Wayne  City  on 
Saturday,  June  17,  and  took  plain- 
tiff in  error's  wife  and  children,  her 
household  furniture,  and  the  black 
horse  in  question  back  home  with 
him  to  Clark  county,  where  he  then 
lived.  He  testified  that  at  the  time 
the  black  horse  was  not  shod. 

The  principal  question  urged  by 
counsel  for  plaintiff  in  error  is  that 
the  conviction  was  barred  by  the 
Statute  of  Limitations,  for  the  rea- 
son that  the  indictment  under 
which  he  was  tried  was  returned 
more  than  three  years  after  the 
commission  of  the  alleged  crime. 
Section  3  of  division  4  of  the  Crim- 
inal Code  provides  that  all  indict- 
ments for  felonies  of  this  character 
must  be  found  within  three  years 
next  after  the  commission  of  the 
crime.  Hurd's  Rev.  Stat.  1916,  p. 
938.  It  is  conceded  by  the  state  that 
the  indictment  here  in  question  was 
returned  more  than  three  years  aft- 
er the  commission  of  the  alleged  of- 
fense, but  it  is  insisted  that  the  run- 
ning of  the  statute  was  arrested  by 
§  6  of  said  division  4,  which  reads : 
"When  an  indictment,  information 
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or  suit  is  quashed,  or  the  proceed- 
ings on  the  same  are  set  aside,  or  re- 
versed on  writ  of  error,  the  time 
during  the  pendency  of  such  indict- 
ment, information  or  suit,  so 
quashed,  set  aside  or  reversed,  shall 
not  be  reckoned  within  the  time 
limited  by  this  act,  so  as  to  bar  any 
new  indictment,  information  or 
suit  for  the  same  offense." 

Plaintiff  in  error  insists  that  the 
first  indictment  returned  against 
him  did  not  toll  the  operation  of  the 
statute,  for  the  reason  that  the  rec- 
ord shows  that  the  grand  jury  by 
which  it  was  returned  was  not 
sworn,  as  required  by  law.  The  rec- 
ord in  this  case  shows  with  refer- 
ence to  the  organization  of  the  grand 
jury  at  the  October  term,  1911,  as 
follows:  "And  now  on  this  16th 
day  of  October,  A.  D.  1911,  comes  the 
sheriff  of  Wayne  county,  and  re- 
turns into  open  court  the  names  of 
the  persons  who  were  summoned  by 
him  according  to  law  to  serve  as 
grand  jurors  for  the  circuit  court 
of  Wayne  county  for  the  October 
term,  A.  D.  1911,  being  as  follows,  to 
wit:  [Naming  twenty-three  differ- 
ent individuals] — ^who,  on  being 
called,  all  answered  to  their  names, 
and  are  by  the  court  charged  touch- 
ing their  present  service,  whereupon 
Ed.  Keen  was  by  the  court  designat- 
ed as  foreman,  and  R.  F.  Bogle  of- 
ficer in  charge." 

It  seems  to  be  conceded  that  the 
record  does  not  show  that  the  first 
grand  jury  which  found  the  first  in- 
dictment was  impaneled  and  sworn 
as  the  law  directs.    This  court  has 

held  that  where  the 

criminal  law- ^    ^^^^^^  j ^jj^  ^^  gj^^^ 


fatiure  to  mywe* 

lsi;sr/i2:*"*   ^^^  i^^y  was  duly 

summoned,  impan- 
eled, and  sworn,  the  indictment  may 
be  quashed  on  motion.  Yates  v. 
People,  38  111.  527;  Williams  v. 
People,  54  111.  422 ;  Sullivan  v.  Peo- 
ple, 156  m.  94,  40  N.  E.  288;  People 
V.  Gray,  261  111.  140,  49  L.R.A. 
(N.S.)  1215, 103  N.  E.  552. 

It  is  contended  by  counsel  for 
plaintiff  in  error  that  under  the 
above  authorities,  and  under  a 
proper  construction  of  the   provi- 
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sions  of  the  Criminal  Code  hereto- 
fore referred  to,  an  indictment 
which  is  thereafter  quashed,  in  order 
to  be  effective  to  toll  the  statute, 
must  be  a  valid  indictment,  and  not 
one  that  is  void.  Statutes  of  limita- 
tions are  measures  of  public  policy 
only.  They  are  entirely  subject  to 
the  will  of  the  legislature,  and  may 
be  changed  or  repealed  altogether  in 
any  case  where  a 
right  to  acquittal  SiSo  ^Ji^""  *' 
has  not  been  abso-  t^J^/^^2  ^^ 

-         ,  •It         ■tatnte. 

lutely  acquired  by 
the  completion  of  the  period  of  lim- 
itation. Such  a  statute  is  an  act  of 
grace  in  criminal  prosecutions.  The 
state  makes  no  contract  with  crimi- 
nals, at  the  time  of  the  passage  of 
acts  of  limitations,  that  they  shall 
have  immunity  from  punishment  if 
not  prosecuted  within  the  statutory 
period.  17  R.  C.  L.  704.  Said  §  6 
of  division  4  of  the  Criminal  Code 
does  not  state  that  when  a  "valid" 
indictment  is  quashed  it  will  be  a 
bar  to  a  new  indictment  for  the  same 
offense,  but  simply  states,  "When  an 
indictment  is  quashed,"  etc.,  with- 
out any  adjective  or  modifying  word 
as  to  itie  kind  of  an  indictment.  It 
is  clear,  as  a  matter  of  public  policy, 
that  the  Statute  of  Limitations  in 
criminal  cases  is  enacted  for  the 
purpose  of  allowing  the  accused  to 
defend  himself  while  the  charge  is 
new,  and  the  evidence  as  to  actual 
facts  can  be  more  readily  obtained 
than  if  there  had  been  a  long  delay 
in  bringing  the  charge.  It  is  also 
manifest  that  the  provision  that  the 
Limitation  Statute  will  not  run 
against  the  charge  if  an  indictment 
is  quashed  is  put  upon  the  same 
basis ;  for,  if  the  indictment  is  orig- 
inally brought  within  the  time,  the 
accused  has  knowledge  of  the  charge, 
and  can  look  up  his  evidence  and  be 
prepared  to  defend  himself  against 
the  accusation.  The  Statute  of  Lim- 
itations is  not  grounded  upon  mere 
delay  in  the  prosecution,  but  rather 
upon  delay  in  commencing  the  pros- 
ecution, and  the  running  of  the  stat- 
ute is  also  suspended  if  the  accused 
is  absent  from  the  state  to  avoid 
prosecution.  There  is  no  case  in  this 
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state  that  is  decisive  of  the  question. 
In  Swalley  v.  People,  116  111.  247, 
250,  4  N.  E.  381,  6  Am.  Crim.  Rep. 
414,  the  court  said :  "Whether  the 
time  during  which  the  first  indict- 
ment was  pending  is  not  to  be  reck- 
oned depends  upon  whether  the  pro- 
ceedings on  the  first  indictment  were 
*set  aside,'  within  the  meaning  of 
the  section  above  cited.  The  section 
names  three  modes  of  disposition  of 
the  indictment:  Quashing  it,  re- 
versal of  the  proceedings  thereon  on 
error,  and  setting  aside  the  proceed- 
ings on  it.  The  first  two  are  specific 
modes;  the  last  is  general.  To  'set 
aside'  is  very  broad  in  scope,  *to  de- 
feat the  effect  or  operation  of ;'  and 
we  think  it  may  well  be  held  to  em- 
brace here  every  other  mode  of  de- 
feat of  the  proceedings  on  an  indict- 
ment than  quashing  it  and  reversal 
on  error,  and  so  that  the  manner  of 
disposal  of  the  first  indictment 
amounted  to  a  setting  aside  of  the 
proceedings  under  it,  and  came  with- 
in the  saving  clause  of  the  section.'' 

In  this  last  case  an  order  was  en- 
tered which  nolle  prossed  the  form- 
er indictment.  The  reasoning  of  the 
opinion  above  quoted  shows  that  the 
court  intended  to  construe  the  stat- 
ute herein  questioned  as  applying  to 
all  proceedings  in  which  a  former 
indictment  was  for  any  reason  set 
aside.  There  is  no  suggestion  in 
the  reasoning  as  to  whether  it  must 
be  a  valid  indictment  or  not.  In- 
deed, from  the  reasoning  it  would 
seem  that,  if  it  was  set  aside  or 
quashed  for  any  reason,  the  statute 
would  be  tolled.  If  an  indictment 
is  valid,  how  can  it  be  legally 
quashed  ? 

In  State  v.  Hansbrough,  181  Mo. 
348,  80  S.  W.  900,  an  indictment 
charging  bigamy  was  nolle  prossed 
by  the  prosecuting  attorney.  That 
indictment  stated  that  the  alleged 
bigamous  marriage  occurred  in  a 
county  to  the  grand  jurors  un- 
known, and  as  that  court  had  held 
that  an  indictment  for  a  bigamous 
marriage  could  only  be  prosecuted 
in  the  county  where  the  marriage 
occurred,  no  conviction  could  be  had 
under  the  first  indictment,  because 


the  court  would  be  without  jurisdic- 
tion. The  court  there  said,  in  con- 
struing a  statute  very  similar  to  the 
one  here  under  consideration  (181 
Mo.  352) :  It  "does  not  restrict  its 
operation  to  any  particular  cause  or 
causes  for  which  the  indictment  may 
be  quashed,  set  aside,  or  reversed, 
and  must  therefore  include  any  and 
all  grounds  which  may  be  held  by 
the  court  to  be  sufficient  grounds  for 
quashing  the  indictment." 

See  also  as  bearing  on  this  ques- 
tion :  State  v.  Child,  44  Kan.  420, 
24  Pac.  952;  Stafford  v.  State,  59 
Ark,  413,  27  S.  W.  495 ;  12  Cyc.  254 ; 
19  Am,  &  Eng.  Enc.  Law,  163,  165, 
and  cases  cited. 

There  can  be  no  question  that  the 
offense  charged  in  this  last  indict- 
ment, and  the  offense  charged  on  the 
former  indictment  which  was 
quashed,  are  one  and  the  same  of- 
fense. The  statute  here  under  con- 
sideration should  receive  a  i*eason- 
able  construction.  We  do  not  think 
it  reasonable  to  construe  §  6  of  di- 
vision 4  of  the  Criminal  Code  as  if 
it  read,  "When  a  valid  indictment  is 
quashed,"  inserting  the  word  "valid" 
before  "indictment."  On  the  ground 
of  public  policy  we  do  not  see  any 
reason  why,  under  the  circumstances 
of  this  case,  the  Statute  of  Limita- 
tions should  be  considered  as  having 
ran;  the  evidence  clearly  showing 
that  the  accused  knew  all  about  the 
warrant  being  issued  shortly  after 
the  offense  was  committed,  and  un- 
doubtedly knew  about  the  original 
indictment,  and  was  in  no  way  mis- 
led to  his  injury  in  the  trial  by  the 
fact  that  the  original  indictment 
was  not  valid.  When  any  indict- 
ment, valid  or  invalid,  is  quashed,  or 
the  proceedings  thereunder  are  set 
aside    or    reversed 

by  writ  of  error,  we  J^SJiSSmin- 
think  the  Statute  of  former  indi7t. 
Limitations       does  ^T/'uitf''*'''**'" 
not  run  during  the 
pendency  of  such  indictment,  and, 
therefore,  the  trial  court  did  not  err 
in  entering  judgment  on  this  verdict 
or  in  giving  the  instructions  as  to 
the  running  of  the  Statute  pf  Limi- 
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tations  which  are  objected  to  as  mis- 
leading the  jury. 

It  is  objected  by  counsel  for  plain- 
tiff in  error  that  the  testimony  as  to 
the  buggy  and  horse  tracks  in  the 
woods  by  Clevenger  and  others  was 
improperly  admitted.  Whatever  tes- 
timony tends  directly  to  show  the  de- 
fendant guilty  of  the  crime  charged 
is  competent.  The  test  of  admissi- 
bility is  the  connection  of  the  facts 
proved  with  the  offense  charged. 
People  V.  Jennings,  252  111.  534,  43 
L.R.A.(N.S.)  1206,  96  N.  E.  1077, 
and  cases  cited.  Under  the  reason- 
ing of  this  court,  under  somewhat 
similar  conditions,  in  People  v.  Pf  an- 

schmidt,     262     111. 

^Zitrtll^^n.        411,  104  N.  E.  804, 

Ann.  Cas.  1915A, 
1171,  we  think  the  testimony  as  to 
these  tracks,  their  measurements, 
etc.,  was  admissible. 

The  objection  is  also  made  by 
counsel  that  the  trial  court  erred  in 
permitting  plaintiff  in  error  to  be 
cross-examined  as  to  certain  things 
to  which  it  is  claimed  no  reference 
was  made  in  his  direct  examina- 
tion. We  think  the  subject-matter 
that  was  referred  to  in  the  questions 
asked  of  him  on  cross-examination 
had  been  referred  to  in  the  exami- 
nation of  plaintiff  in  error  in  chief. 
We  do  not  find  any  error  in  this  re- 
gard. See  Jones,  Ev.  §§  820-825; 
People  v.  Strauch,  247  111.  220,  93  N. 
E.  126. 

Counsel  for  plaintiff  in  error 
further  insist  that  the  trial  court 
erred  in  giving  the  fifteenth  instruc- 
tion for  the  people.  This  instruc- 
tion, in  the  language  of  the  statute, 
told  the  jury  that  any  female  under 
the  age  of  sixteen  years  shall  be  in- 
capable of  consenting  to  the  act  of 
intercourse,  and  that  anyone  over 
seventeen  years,  having  sexual  in- 
tercourse with  a  girl  under  sixteen 
years,  would  be  guilty  of  rape 
whether  he  had  obtained  the  consent 
of  the  girl  or  not,  and  then  conclud- 
ed: "In  the  present  case  neither 
the  element  of  force  nor  the  ques- 
tion of  consent  has  any  application. 
The  prosecutrix  could  not  consent, 
and  the  law  resists  for  her." 

3  A.L.R.— 84. 
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It  is  insisted  that  this  instruction 
should  not  have  been  given  because 
it  invades  the  province  of  the  jury, 
and  assumes  that  the   prosecutrix 
was  under  the  age  of  sixteen  years, 
and  that  the  plaintiff  in  error  was 
over  seventeen  years.    We  think  the 
instruction  in  this  form  should  not 
have  been  given,  but 
we  cannot  see  how  SsSmction'ir"' 
it  is  possible    that  Sj;™-^"-  •' 
the  jury  was  m  any 
way  misled  by  it.  -  No  one  disputed 
the  fact  that  the  prosecuting  wit- 
ness was  under  sixteen  years  of  age. 
Four   witnesses   testified   that   she 
was  between  fourteen  and  fifteen 
years  at  the  time  of  the  crime,  and 
that  fact  was  also  proved  from  the 
family  records.    Several  witnesses 
testified  that  plaintiff  in  error  was 
over  the  age  of  seventeen  years,  and 
he  testified  on  the  stand  that  he  was 
thirty-eight  years  of  age  at  the  time 
of    the    hearing    in    March,    1917. 
Therefore,  according    to    his    own 
testimony,    he    would    have    been 
thirty-two  years  of  age  at  the  time 
the  crime  was  committed.    There 
was  no  conflict  of  any  kind  in  the 
evidence  as  to  the  age  of  the  prose- 
cuting   witness    or        ^  ^^ 
that  of  plaintiff  in  aiLnmption  of 
error,    and,    there-  K^JJuction.. 
fore,  the  giving  of 
this  instruction  was  harmless  error. 
See  People  v.  Probst,  237  111.  890, 
86  N.  E.  588. 

It  is  further  contended  by  counsel 
for  plaintiff  in  error  that  the  argu- 
ments of  one  of  the  attorneys  for 
the  state  were  very  inflammatory, 
and  prejudiced  the  plaintiff  in  error 
before  the  jury.  The  remarks  of  the 
assistant  prosecutor  are  set  out  in 
full  in  the  abstract.  In  that  part 
objected  to,  apparently,  the  assist- 
ant prosecutor  commented  on  the 
enormity  of  this  crime  as  being 
committed  by  a  man  who  was  a 
preacher  of  the  gos-  erimmai  law- 

Pel.      We   think    the    conimentii  by 

comments  were  jus- 
tified, in  view  of  the  uncontradict- 
ed evidence  in  .the  record  as  to  the 
nature  and  character  of  the  offense.. 
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It  is  further  insisted  by  counsel 
for  plaintiff  in  error  that  the  judg- 
ment of  the  court  in  sentencing  the 
plaintiff  in  error  to  the  "peniten- 
tiary at  Chester,  Illinois,"  is  errone- 
ous; it  being  insisted  that  there  is 
no  penal  institution  at  such  place 
in  this  state.  This  criticism  of  the 
form  of  the  judgment  is  without 
merit.  Section  75  of  chapter  108 
(Hurd's  Rev.  Stat.  1916,  p.  1975) 
refers  to  the  Southern  Illinois  peni- 
tentiary   at    Chester.     The    order 


granting  plaintiff  in  error  a  super- 
sedeas, and  permitting  him  to  re- 
main out  on  bail  pending  the  diH^is- 

Sion  of  this  court  on       sentence 

the  case,  was  direct-  9i««e  of 
ed  to  "the  peniten-  «««»-*««*• 
tiary  at   Chester,   Illinois."    It  is 
manifest  that  public  officials  under- 
stand that  there  is  a  penitentiary  at 
Chester. 

We  find  no  reversible  error  in  the 
record,  and  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 


ANNOTATION. 
F.Trlwgion  of  time  of  pendency  of  prior  indictment  in  computation  of  limitation. 


I.  General  rule: 

a.  Under  express  statute,  1330. 

b.  In  absence  of  express   statute, 

1331. 

II.  Effect  of  insufficiency  of  first  indict- 

ment, 1333. 

III.  Identity  of  offense,  1334. 

IV.  Burden  of  avoiding  bar  of  statute, 

1335. 

1.  General  rule, 
a.  Under  eaopress  etatwUe, 

It  is  expressly  provided  by  statute 
in  many  jurisdictions  that  the  time 
during  which  a  prior  indictment, 
which  has  been  quashed  or  set  aside, 
was  pending,  shall  be  deducted  from 
the  period  of  limitation  applicable  to 
the  prosecution. 

Alabama. — State  ▼.  Dunham  (1846) 
9  Ala.  76;  Foster  v.  State  (1863)  38 
Ala.  425;  Smith  v.  State  (1878)  62 
Ala.  29;  Weston  v.  State  (1879)  63 
Ala.  155;  Coleman  v.  State  (1882)  71 
Ala.  312;  Bube  v.  State  (1884)  76  Ala. 
73;  Smith  v.  State  (1885)  79  Ala.  21; 
White  V.  State  (1893)  103  Ala.  72,  16 
So.  63;  Davis  v.  State  (1906)  145  Ala. 
69,  40  So.  663;  De  Bardeleben  v.  State 
(1918)  —  Ala.  — ,  77  So.  979,  affirmed 
on  certiorari  in  (1918)  —  Ala.  — ,  78 
So.  877. 

Arkansas. — Jester  v.  State  (1854) 
14  Ark.  552;  Gill  v.  State  (1882)  38 
Ark.  524;  Stafford  v.  State  (1894)  59 
Ark.  413,  27  S.  W.  495. 

Colorado. — ^Ross  v.  People  (1917) 
62  Colo.  193,  162  Pac.  152. 

Illinois.— Swalley  v.  People   (1886) 


116  111.  247,  4  N.  E.  381,  6  Am.  Crim. 
Rep.  414. 

Kansas.— State  v.  Child  (1890)  44 
Kan.  420,  24  Pac.  952. 

Missouri. — State  ex  rel.  Graves  v. 
Primm  (1876)  61  Mo.  166;  State  v. 
Owen  (1888)  78  Mo.  367;  State  v. 
Hansbrough  (1904)  181  Mo.  348,  80  S. 
W.  900;  State  v.  Nicholas  (1910)  149 
Mo.  App.  121,  130  S.  W.  96. 

Nebraska.— State  v.  Robertson 
(1898)  65  Neb.  41,  75  N.  W.  37. 

Thus,  in  Smith  v.  State  (1885)  79 
Ala.  21,  a  motion  in  arrest  of  judg- 
ment was  miade  on  the  ground  that 
the  record  showed  that  the  indict- 
ment, when  it  was  found,  was  barred 
by  the  Statute  of  Limitations.  A  pre- 
vious indictment  within  the  statutory 
period  was  then  proved,  which  indict- 
ment had  been  dismissed  because  it 
was  not  properly  indorsed.  The  court, 
applying  the  statute,  held  that  the 
time  elapsing  between  the  finding  of 
the  two  indictments  must  be  deducted 
in  computation  of  the  period  of  limi- 
tation. 

In  Davis  v.  State  (1906)  145  Ala. 
69,  40  So.  663,  an  indictment  was 
quashed  for  defects,  and  the  court 
ordered  another  indictment  for  the 
same  offense,  which  second  indictment 
was  preferred  two  years  subsequent 
to  the  original.  It  was  held  that  the 
order  quashing  the  first  indictment 
and  directing  another  eliminated  the 
time  elapsing  between  the  preferring 
of  the    first  and    subsequent   indict- 
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ments,  from  the  time  limited  for  the 
prosecution  of  the  offense  charged. 

In  Swalley  v.  People  (1886)  116 
III.  247,  4  N.  E.  381,  6  Am.  Crim.  Rep. 
414,  the  court  construed  the  Illinois 
statute,  which  provides  as  follows: 
"Where  an  indictment^  information, 
or  suit  is  quashed,  or  the  proceedings 
on  the  same  are  set  aside  or  reversed 
on  writ  of  error,  the  time  during  the 
pending  of  such  indictment,  informa- 
tion, or  suit  so  quashed,  set  aside,  or 
reversed  shall  not  be  reckoned  with- 
in the  time  limited  by  this  act,  so  as 
to  bar  any  new  indictment,  informa- 
tion, or  suit  for  the  same  offense." 
It  was  held  that  the  entry  of  a  nolle 
prosequi  to  an  indictment  is  a  suffi- 
cient "setting  aside"  thereof  within 
the  terms  of  the  statute,  to  prevent 
the  running  of  the  statute. 

To  the  same  effect,  the  court  said, 
in  State  v.  Child  (1890)  44  Kan.  420, 
24  Pac.  952:  "Where  any  indictment 
or  ^information  is  quashed,  set  aside, 
or  judgment  reversed,  the  time  during 
which  the  same  was  pending  shall  not 
be  computed  as  a  part  of  the  time  of 
the  limitation  prescribed  for  the  of- 
fense. ...  It  is  immaterial  wheth- 
er the  indictment  or  information  is 
quashed,  set  aside,  noUed,  or  the  judg- 
ment reversed.  The  accused  in  such 
action  may,  within  the  time  pre- 
Bcribed,  be  again  proceeded  against 
for  the  same  offense." 

In  State  v.  Hansbrough  (1904)  181 
Mo.  348,  80  S.  W.  900,  the  Missouri 
statute,  providing  that  "when  an  in- 
dictment shall  be  quashed,  set  aside, 
or  reversed,  the  time  of  the  pendency 
thereof  shall  not  be  computed  as  part 
of  the  period  of  limitation,"  has  been 
construed  as  including  an  indictment 
as  to  which  a  nolle  prosequi  was  en- 
tered. 

See,  to  the  same  effect,  State  ex  rel. 
Graves  v.  Primm  (1875)   61  Mo.  166. 

h.  In  ahsence  of  express  statute. 

In  some  jurisdictions  it  has  been 
lield,  independently  of  statute,  that 
the  pendency  of  a  prior  indictment 
for  the  same  offense  tolls  the  Statute 
of  Limitations,  provided  the  disposi- 
tion of  the  first  indictment  and  the 
finding  of  the  second  are  such  as  to 
<ronstitute  one  continuing  prosecution. 


Louisiana.  —  State  v.  Thomas 
(1878)  30  La.  Ann.  301. 

Kentucky.— Tully  v.  Com.  (1877)  13 
Bush,  142;  Louisville  &  N.  R.  Co.  v. 
Com.  (1883)  4  Ky.  L.  Rep.  627;  New- 
port News  &  M.  Valley  Co.  v.  Com. 
(1892)  14  Ky.  L.  Rep.  196;  R.  M. 
Hughes  &  Co.  v.  Com.  (1907)  31  Ky. 
L.  Rep.  179,  101  S.  W.  1194;  Com.  v. 
T.  J.  Megibben  Co.  (1897)  101  Ky. 
195,  40  S.  W.  694;  Berkley  v.  Com. 
(1915)  164  Ky.  191,  175  S.  W.  364. 

North  Carolina.  —  State  v.  Cox 
(1846)  28  N.  C.  (6  Ired.  L.)  440;  State 
v.  Williams  (1909)  151  N.  C.  660,  65 
S.  E.  908. 

South  Carolina. — State  v.  Howard 
(1868)  49  S.  C.  L.  (15  Rich.)  274. 

Tennessee. — Hickey  v.  State  (1914) 
131  Tenn.  112,  174  S.  W.  269. 

Texas.— Car r  v.  State  (1896)  36 
Tex.  Crim.  Rep.  390,  37  S.  W.  426; 
Brown  v.  State  (1910)  57  Tex.  Crim. 
Rep.  570,  124  S.  W.  101. 

Vermont.— State  v.  Stevens  (1892) 
64  Vt.  590,  26  Atl.  838. 

Thus,  in  Berkley  v.  Com.  (1916) 
164  Ky.  191,  175  S.  W.  364,  the  indict- 
ment under  which  the  defendant  was 
tried  was  returned  after  the  expira- 
tion of  the  statutory  period  therefor. 
On  appeal,  the  commonwealth  proved 
a  prior  indictment  found  within  the 
period  of  limitation,  which  had  been 
dismissed  for  insufficiency,  with  leave 
to  resubmit.  The  court  held  that 
there  had  been  a  continuous  prosecu- 
tion, and  that  the  operation  of  the 
statute  as  to  the  later  indictment  had 
been  suspended. 

See,  to  the  same  effect,  Louisville  & 
N.  R.  Co.  V.  Com.  (1883)  4  Ky.  L.  Rep. 
627;  Louisville  &  N.  R.  Co.  v.  Com. 
(1886)  7  Ky.  L.  Rep.  836. 

In  Newport  News  &  M.  Valley  Co. 
v.  Com.  (1892)  14  Ky.  L.  Rep.  196,  it 
was  held  that,  where  a  new  indictment 
contains  a  recital  referring  to  a  pri- 
or indictment  and  showing  its  dispo- 
sition, the  new  indictment  will  be 
considered  a  continuation  of  the  first, 
and  that,  this  being  so,  the  time  pend- 
ency of  the  first  indictment  will  not 
be  computed  in  determining  whether 
the  statute  has  run  against  the  subse- 
quent bill. 
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Likewise,  in  R.  M.  Hughes  &  Co.  v. 
Com.  (1907)  31  Ky.  L.  Rep.  179,  101 
S.  W.  1194,  it  was  held  that,  where  an 
indictment  is  shown  to  be  in  lieu  of 
a  prior  one  for  the  same  offense,  the 
time  of  pendency  of  the  first  will  be 
deducted  in  computation  of  the  period 
of  limitation. 

In  Tully  V.  Com.  (1877)  13  Bush. 
(Ky.)  142,  the  indictment  on  which 
defendant  was  tried  was  returned 
after  the  period  of  limitation  had  ex- 
pired. On  a  motion  in  arrest  of  judg- 
ment, the  prosecution  was  able  to 
prove  the  return  of  a  prior  indictment 
within  the  period  of  limitation,  which 
indictment  had,  however,  been  found 
fatally  defective.  The  court  decided 
that,  although  the  first  indictment 
was  defective,  yet  it  was  a  commence- 
ment of  prosecution  which  had  since 
been  continuojus,  and  so  the  statute 
would  not  raise  a  bar  to  conviction. 

But,  unless  a  prosecution  is  clearly 
shown  to  have  been  a  continuous  one, 
the  Statute  of  Limitations  will  operate 
as  a  bar  to  conviction  on  an  indict- 
ment found  after  the  expiration  of 
the  period  of  limitation,  although  for 
the  same  offense  as  that  embraced  in 
the  original  proceedings.  Com.  v.  T. 
J.  Megibben  Co.  (1897)  101  Ky.  195, 
40  S.  W.  694. 

In  Louisiana,  it  is  held  that,  where 
the  first  prosecution  was  not  volun- 
tarily abandoned,  the  plea  of  prescrip- 
tion would  not  avail  as  against  an 
indictment  found  after  the  expira- 
tion of  the  time  limited.  State  v. 
Thomas  (1878)  30  La.  Ann.  301. 

But,  where  the  first  prosecution  has 
been  abandoned  by  the  state,  it  must 
be  considered  as  never  having  taken 
place,  and  it  cannot  be  invoked  by  the 
state  as  preventing  the  running  of  the 
statute.  State  v.  Vines  (1882)  34  La. 
Ann.  1073;  State  v.  Baker  (1878)  30 
La.  Ann.  1134. 

In  North  Carolina,  it  has  been  held 
that  an  indictment  is  the  beginning 
of  a  prosecution,  and,  as  such,  sus- 
pends the  operation  of  the  Statute  of 
Limitations  during  its  pendency. 
State  V.  Williams  (1909)  151  N.  C. 
660,  65  S.  E.  908. 

In  the  early  case  of  State  v.  Cox 
(1846)  28  N.  C.   (6  Ired.  L.)  440,  the 


indictment  on  which  the  defendant 
was  tried  had  been  returned  after  the 
prescribed  period  of  limitation.  The 
defendant  moved  for  an  acquittal  on 
this  ground,  whereupon  the  prosecu- 
tion proved  an  earlier  presentment  of 
a  bill  for  the  same  offense,  within  the 
statutory  period.  The  court  held  the 
first  presentment  was  a  commence- 
ment of  prosecution,  and  prevented 
the  running  of  the  statute  thereon. 

But  see  State  v.  Tomlinson  (1842) 
25  N.  C.  (3  Ired.  L.)  32,  wherein  the 
court,  in  construing  a  statute  which 
provided  that,  unless  the  "indictment 
be  commenced  within  twelve  months 
from  the  date  of  the  offense,  the  pros- 
ecution shall  not  be  carried  on,"  held 
that  the  fact  of  another  indictment 
for  the  same  offense,  brought  within 
the  proper  time,  was  not  an  answer  to 
the  objection. 

In  an  early  South  Carolina  case,  it 
was  held  that  where  the  original 
prosecution  was  continued,  and  laJter 
another  indictment  preferred  there- 
for, the  running  of  the  statute  was 
suspended  dtfring  the  intervening 
time.  The  court  said:  "The  connec- 
tion of  time  which  must  subsist  be- 
tween one  step  in  a  case  and  the  next 
has  not  been  fixed  in  criminal  proceed- 
ings, as  it  has  been  in  civil,  and  to 
the  wise  discretion  of  a  grand  jury 
in  rejecting  bills  that  have  been  im- 
properly delayed,  or  of  a  judge  in  urg- 
ing trials  after  bill  found,  the 
defendant  called  to  answer  a  stale 
charge  must  generally  look  for  pro- 
tection." State  V.  Howard  (1868)  49 
S.  C.  L.  (15  Rich.)  274. 

In  Tennessee,  in  the  absence  of  ex- 
press  statute,  it  was  held  that  the 
period  between  the  return  of  an 
original  defective  indictment  and  a 
subsequent  valid  one  should  not  be 
computed  as  part  of  the  time  limited 
by  statute,  within  which  prosecution 
could  be  brought.  The  court  said: 
"The  question  now  arises  whether  in 
this  state,  in  the  absence  of  any  stat^ 
ute  on  the  subject,  the  prosecution 
under  this  second  indictment  may  be 
considered  such  a  continuation  of  the 
original  prosecution  that  the  Statute 
of  Limitation  cannot  apply.  We  think 
there  is  no  doubt  but  that  it  was  the 
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s$me  prosecution  under  both  indict- 
ments. Wliile  the.  first  ifudictment 
was  defective  and  invalid  because  it 
did  not  contain  th^  name  of  the  per- 
son upon  whom  the  assault  was  com- 
mitted, yet  it  was  a  prosecution  for 
the  same  offense  as  that  embraced  in 
the  second  indictment/'  Hickey  v. 
State  (1914)  131  Temu  112,  174  S.  W. 
269. 

The  Texas  court»  in  construing  a 
Statute  of  Limitation  which  provided 
that,  in  computing  the  lapse  of  time 
prior  to  prosecution,  the  time  of  entry 
of  the  indictment  should  be  considered 
as  the  time  of  commencement  of  thfe 
prosecution,  held  that,  where  an  in- 
dictment was  found  as  a  substitute 
for  another,  which  had  been  lost  or 
destroyed,  the  period  between  the 
finding  of  the  first  and  second  indictr 
ments  should  be  deducted  in  compu- 
tation of  the  period  of  limitation. 
Brown  v.  State  (1910)  57  Teau  Grim. 
Rep.  670,  124  S.  W.  101. 

In  construing  a  Vermont  statute 
providing  that,  "if  an  action,  com-, 
plaint,  information,  or  indictment 
.  .  .  is  commenced  after  the  time 
limited,  such  proceedings  shall  be 
void,"  it  was  held  that,  where  an  in- 
dictment is  a  proceeding  in  continu- 
ation of  a  prosecution  previously  com- 
menced, it  should  not  be  held  insuffi- 
cient because  filed  after  the  lapse  of 
the  permitted  time.  State  v.  Stevens  i 
(1892)  64  Vt.  690,  26  Atl.  888. 

The  entry  of  a  nolle  prosequi  is  an 
abandonment  of  the  prosecution  which 
will  prevent  its  pendency  from  tolling 
the  statute.  United  States  v.  Ballard 
(1844)  3  McLean,  469,  24  Fed.  Gas.  No. 
14,507;  State  v.  Baker  (1878)  30  La. 
Ann.  1134,  overruling  State  v.  Gason 
(1876)  28  La.  Ann.  40;  State  v.  Vines 
(1882)  34  La.  Ann.  1073. 

II,  Bfject  of  insufficiency  of  first  indicU 

fnent. 

In  some  jurisdictions  it  is  held  that 
the  first  indictment,  to  toll  the  run- 
ning of  the  statute,  must  be  one  on 
which  a  valid  conviction  could  have 
been  founded.  State  v.  Disbrow 
(1906)  180  Iowa,  19,  106  N.  W.  263, 
8  Ann.  Gas.  190;  State  v.  Curtis 
(1878)  30  La.  Ann.  1166;  State  v.  Mor- 


ris (1889)  104  N.  C.  837,  10  S.  B.  464; 
Redfield  v.  State  (1859)  24  Tex.  133. 

In  State  v.  Disbrow  (1906)  130 
Iowa,  19,  106  N.  W.  263,  8  Ann.  Gas. 
190,  the  court  declared  that  the  first 
indictment  must,  in  order  to  suspend 
the  running  of  the  statute,  be  one  on 
which  a  valid  conviction  or  judgment 
can  be  founded,  saying:  'It  seems  to 
us  a  reasonable  and  just  proposition 
that,  in  the  absence  of  any  statute 
saving  such  right  to  the  state,  the 
running  of  the  Statute  of  Limitations 
ought  not  to  be  interrupted  or  sus- 
pended by  the  return  and  pendency  of 
an  indictment  upon  which  no  valid 
conviction  or  judgment  can  be  found- 
ed. Such  an  indictment  is  no  indict- 
ment." 

Where  a  bill  sent  to  the  grand  jury 
was  returned  with  the  indorsement, 
"Continued,"  for  want  of  material  wit- 
nesses, and  so  entered,  this  was  held 
not  to  be  a  su&cient  presentment  to 
stop  the  running  of  the  statute.  State 
V.  Morris  (1889)  104  N.  C.  837,  10  S. 
E.  454. 

It  has  been  held  that,  where  a  sec- 
ond indictment  is  found  after  the 
lapse  of  the  time  limitation,  the  fact 
that  a  conviction  was  obtained  on  a 
previous  defective  indictment  within 
the  time  limit  is  not  sufiicient  to  pre- 
vent the  bar  of  the  statute.  Redfield 
V.  State  (1859)  24  Tex.  133. 

Where  the  first  prosecution  has  been 
declared  a  nullity,  it  is  as  if  no  indict- 
ment had  been  found,  and  does  not  in- 
terrupt prescription.  State  v.  Morri- 
son (1879)  31  La.  Ann.  211;  State  v. 
Precovara  (1897)  49  La.  Ann.  598,  21 
So.  724. 

Likewise,  in  State  v.  Gurtis  (1878) 
30  lau  Ann.  1166,  it  was  held  that  a 
conviction  obtained  on  a  fatally  de- 
fective indictment  is  without  legal 
effect  in  favor  of  the  states  to  inter- 
rupt prescription. 

In  other  jurisdictions  it  is  held 
that,  although  the  first  indictment 
was   so   defective  that   a   conviction 

m 

thereon  would  be  reversed,  yet  the 
time  between  its  rendition  and  the  re- 
turn of  a  subsequent  indictment  will 
be  deducted,  in  computing  the  period 
of  limitation.  Foster  v.  State  (1863) 
38  Ala.  427;  Weston  v.  State   (1879) 
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63  Ala.  156;  State  ex  rel.  Graves  v. 
Primm  (1875)  61  Mo.  166;  Hickey  v. 
State  (1914)  131  Tenn.  112,  174  S.  W. 
269. 

Thus,  it  has  been  held  that  an  in- 
dictment charging  a  person  with  the 
sale  of  liquor  to  a  slave,  'Vhose  name 
and  owner  are  unknown/'  although 
fatally  defective. on  demurrer,  is  suf- 
ficiently specific  to  uphold  a  recogni- 
zance thereon  to  another  term  of  the 
court,  which  will  toll  the  statute. 
Foster  v.  State  (Ala.)  supra. 

So,  though  a  first  indictment  waa 
defective,  because  it  did  not  contain 
the  name  of  the  person  on  whom  an 
assault  charged  was  committed,  it  has 
been  held  to  be  a  sufiicient  com- 
mencement of  the  prosecution  to  toll 
the  statute  as  to  a  new  and  valid 
indictment,  subsequently  returned. 
Hickey  v.  State  (Tenn.)  supra. 

Where  the  magistrate  before  whom 
a  complaint  was  filed,  charging  a  per- 
son with  crime  and  causing  his  arrest 
and  detention,  had  no  jurisdiction  to 
try  the  accused  for  the  offense,  it  is* 
not  such  a  commencement  of  prosecu- 
tion as  will  raise  a  bar  to  the  statute. 
Bube  V.  State  (1884)  76  Ala.  73;  State 
V.  Robertson  (1898)  55  Neb.  41,  75 
N.  W.  37. 

III.  Identity  of  offense. 

The  first  and  subsequent  indict- 
ments must  charge  an  identical  of- 
fense, arising  from  the  same  transac- 
tion, and  affecting  the  same  parties 
and  subject-matter.  Otherwise,  the 
indictment  will  be  of  no  avail  in  pre- 
venting the  running  of  the  statute  as 
to  the  subsequent  indictment.  State 
V.  Dunham  (1846)  9  Ala.  76;  Smith  v. 
State  (1878)  62  Ala.  29;  Buckalew  v. 
State  (1878)  62  Ala.  334;  Jester  v. 
State  (1854)  14  Ark.  552;  Ross  v. 
People  (1917)  62  Colo.  193,  162  Pac. 
152. 

In  Ross  V.  People  (1917)  62  Colo. 
193,  162  Pac.  152,  the  court  held  that 
an  information  charging  the  offense 
of  "seduction  under  pretense  of  mar^ 
riage"  was  not  sufiicient  to  stop  the 
running  of  the  Statute  of  Limitations 
as  to  an  information  charging  the  of- 
fense of  ''seduction  under  promise  of 
marriage." 


In  Buckalew  v.  State  (1878)  62  Ala. 
334,  34  Am.  Rep.  22,  the  court  held 
that  an  indictment  for  exhibiting  a 
gaming  table  was  not  such  a  continua- 
tion of  a  prosecution  for  exhibiting  a 
lottery  as  would  prevent  the  running 
of  the  Statute  of  Limitations. 

And  in  Jester  v.  State  (1854)  14 
Ark.  552,  a  second  indictment,  which 
charged  the  crime  of  gaming,  alleged 
that  the  illegal  games  were  played  by 
three  persons,  whereas  the  first  in- 
dictment, adduced  in  evidence  by  the 
state  to  avoid  the  bar  of  the  statute, 
disclosed  a  charge  against  them  for 
betting  at  games  played  by  four  per- 
sons. The  court  held  that  the  record 
of  the  previous  indictment  must  show 
that  the  game  was  played  by  the  same 
persons,  and  that,  as  the  record  ad- 
duced showed  a  material  variance,  it 
was  not  competent. 

But  see  Lay  v.  State  (1883)  42  Ark. 
105,  holding  that,  although  a  person 
is  charged  in  the  first  indictment  as  a 
principal  and  in  the  second  as  an  ac- 
cessory, the  first  is  sufficient  to  pre- 
vent the  running  of  the  statute  there- 
to. 

See  also  Foster  v.  State  (1863)  38 
Ala.  425,  wherein  an  indictment 
^which  charged  the  selling  of  spiritu- 
ous liquor  to  "a  certain  male  slave, 
whose  name  and  owner  are  unknown," 
was  demurred  to,  and  a  second  indictr- 
ment  found  which  charged  the  selling 
to  ''a  slave  named  Moses,  belonging 
to  James  Chapman."  It  was  here  held 
that  there  was  a  sufficient  description 
of  the  offense  charged  in  the  first  in- 
stance to  prevent  the  running  of  the 
statute. 

An  early  Alabama  statute  provided 
that  the  period  of  time  elapsing  be- 
tween the  preferring  of  a  defective 
indictment,  and  the  finding  of  a  second 
or  subsequent  indictment,  should  be 
deducted  from  any  term  limited  for 
the  prosecution  of  the  offense.  Con- 
struing this  statute,  where  a  defective 
indictment  charged  the  defendant 
with  selling  goods  without  a  license 
as  a  peddler,  and  recited  the  sale  of 
a  hair  comb  to  Joshua  A.  Lowe,  and 
the  second  indictment  charged  the 
sale  of  one  bonnet  and  one  pair  of 
shoes  to  Henry  Williams,  the  court 
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held  that  the  variance  was  fatal,  and 
that  the  second  indictment  would  not; 
come  within  the  sanatory  influence 
of  the  statute.  State  v.  Dunham 
(1846) .  9  Ala.  76. 

Where  a  first  indictment  asrainst 
Henry  Smith  charged  that  he  uttered 
offensive  language  in  the  dwelling 
house  of  Sarah  Holly,  and  the  second 
indictment  was  against  James  Henry 
Smith  and  charged  the  conmiission  of 
the  offense  in  the  dwelling  of  John  S. 
Turner,  the  court  held  that  the  dis- 
crepancy between  the  two  indictments 
was  material,  and  that  to  prevent  the 
running  of  the  Statute  of  Limitations 
the  offense  and  the  offender  must  be 
shown  to  have  been  the  same.  Smith 
V.  State   (1878)  62  Ala.  29. 

In  Smalley  v.  People  (1886)  116  IIL 
247,  4  N.  E.  379,  6  Am.  Grim.  Rep.  414, 
an  indictment  charged  the  conunission 
of  a  crime  on  the  2d  day  of  February, 
1885,  and,  after  the  entry  of  a  nolle 
prosequi  to  that  indictment,  a  second 
indictment  was  returned  charging  the 
same  crime,  but  giving  the  date  o*f. 
commission  as  May  1,  1884.  The 
court  held  that,  the  identity  of  offense 
being  proved,  the  operation  of  the 
Statute  of  Limitation  was  defeated. 

Similarly,  where  the  first  indict- 
ment, charging  defendant  with  having 
forged  a  check  indorsed,  "W.  H.  Pe- 
ters," with  the  intent  to  cheat  Funsten 
&  Company  and  W.  H.  Peters,  was 
nolle  prossed,  and  the  second  indict- 
ment set  out  the  same  check  and  al- 
leged the  forged  indorsement  of  the 
name  of  "W.  H.  Peters,"  with  intent 
to  cheat  H.  K.  Wade,  the  court  held 
that  both  indictments  were  based  on 
the  same  transaction.  Stafford  v. 
State  (1894)  59  Ark.  413,  27  S.  W. 
495. 

IV.  Burden  of  avoiding  har  of  statute. 

The  burden  of  proving  a  state  of 
facts  which  would  suspend  the  opera- 
tion of  the  Statute  of  Limitations  is 
on  the  prosecution.    White  v.   State 
(1893)   103  Ala.  72,  16  So.  63;  Jester 

V.  State  (1854)  14  Ark.  552;  Gill  v. 
State  (1882)  38  Ark.  524;  Ross  v. 
People  (1917)  62  Colo.  193,  162  Pac. 
152;  R.  M.  Hughes  &  Co.  v.  Com. 
(1907)  31  Ky.  L.  Rep.  179,  101  S.  W. 
1194. 


The  court,  in  Gill  v.  State  (1882) 
88  Ark.  524,  held  that  it 'was  neces- 
sary to  a  conviction  for  the  state  to 
prove,  either  that  an  offense  had  been 
committed  within  the  period  of  the 
statute,  or  that  there  had  been  a 
former  indictment  found  for  the  of- 
fense within  the  period  of  limitation, 
which  indictment  had  been  quashed  or 
set  aside. 

Likewise,  in  R.  M.  Hughes  &  Co  v. 
Com.  (Ky.)  supra,  the  court  stated 
that,  to  avoid  the  bar  of  the  statute,  it 
was  "indispensably  necessary  to 
charge  and  prove  that  the  last  indict- 
ment was  in  lieu  of  the  prior  one, 
which  had  been  dismissed  and  resub- 
mitted by  order  of  the  court,"  and  that 
'it  devolved  upon  the  commonwealth 
to  prove  it." 

In  Jester  v.  State  (1854)  14  Ark. 
552,  it  was  held  that,  to  displace  the 
bar  of  the  statute,  it  was  necessary 
for  the  state  to  prove  the  pendency 
and  quash  all  of  a  former  prosecution 
for  the  same  offense. 

In  White  v.  State  (1898)  103  Ala. 
72,  16  So.  62,  it  is  held  that,  where  the 
first  indictment  was  quashed  as  de- 
fective,  it  is  essential  to  prove  its  pre- 
sentment, and  that  it  has  been 
quashed,  to  obviate  the  defense  of 
the  Statute  of  Limitations  which 
might  otherwise  arise  during  the  time 
between  the  rendition  of  the  first  and 
a  subsequent  indictment. 

In  order  that  the  state  may  avail 
itself  of  a  statute  suspending  the 
period  of  limitation  during  the  pend- 
ency of  an  indictment,  a  sufficient 
entry  of  record  must  be  made,  setting 
forth  the  facts  as  to  the  finding  and 
setting  aside  of  the  original  indict- 
ment. De  Bardeleben  v.  State  (1918) 
—  Ala.  — ,  77  So.  979,  affirmed  on 
certiorari  in  (1918)  —  Ala.  — >  78  So. 

877. 

Likewise,  in  Coleman  v.  State 
(1882)  71  Abu  812,  it  is  held  that, 
when  a  new  indictment  is  ordered,  the 
disposal  of  the  previous  indictment 
must  be  set  forth  in  the  judgment  en- 
try in  order  to  prevent  the  running 
of  the  Statute  of  Limitations. 

So,  in  State  v.  Davis  (1892)  44  La. 
Ann.  972,  where  an  indictment  on  its 
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face  showed  that  the  statute  had  run 
against  prosecution,  and  there  was  no 
statement  of  facts  which  might  have 
suspended  the  statute,  the  indictment 
was  ordered  quashed. 

It  has  been  held  that,  unless  the  new 
indictment  sets  forth  the  facts  as  to 
the  finding  of  the  previous  indictment 
and  the  orders  of  the  court  in  rela- 
tion thereto,  then  there  is  nothing 
therein  to  put  the  defendant  upon 
notice  that  it  is  a  continuous  prose- 
cution, and  the  statute  will  be  an 
available  defense.  Newport  News  & 
M.  Valley  Co.  v.  Com.  (1892)  14  Ky. 
L.  Rep.  196;  Com.  v.  T.  J.  Megibben 
Co.  (1897)  101  Ky.  195,  40  S.  W.  694. 

So,  in  R.  M.  Hughes  &  Co.  v.  Com. 
(1907)  31  Ky.  L.  Rep.  179,  101  S.  W. 
1194,  the  court  said:  "Appellant 
could  not  have  been  convicted  under 
the  last  indictment  without  showing 
that  it  was  a  continuation  of  the  pro- 
ceeding or  prosecution  under  the 
former  indictment,  for  the  offense 
was  barred  by  the  Statute  of  Limita- 
tion, counting  from  the  return   and 


filing  of  the  last  indictment;  there- 
fore, it  was  indispensably  necessary 
to  charge  and  prove  that  the  last  in- 
dictment was  in  lieu  of  the  prior  one, 
which  had  been  dismissed  and  resub- 
mitted by  order  of  the  court  of  a  sub- 
sequent grand  jury." 

In  Com.  V.  T.  J.  Megibben  Co.  (Ky.) 
supra,  it  was  held  that  an  averment 
in  a  new  indictment  that  ^'the  offense 
herein  charged  is  the  same  offense 
charged  in  indictment  No.  1014,  filed 
in  this  honorable  court  on  February 
16,  1896,"  fails  to  show  whether  the 
other  indictment  wa»  pending  or  dis- 
missed, and  does  not  make  the  prose- 
cution a  continuous  one,  so  as  to  pre- 
vent the  statute  from  running. 

But  in  Brown  v.  State  (1809)  57 
Tex.  Crim.  Rep.  670,  124  S.  W.  101,  it 
was  held  that,  where  a  copy  of  an  in- 
dictment is  substituted  for  an  origi- 
nal, which  was  lost,  it  is  not  neces- 
sary to  set  out  the  facts  of  the  loss, 
since  the  Statute  of  Limitations  ap- 
plies only  to  new,  and  not  to  substi- 
tuted, indictments.  R.  E..  B. 


INDUSTRIAL  COMMISSION  OF  COLORADO  et  aL,  Plffs.  in  Err., 

V. 

-aSTNA  LIFE  INSURANCE  COMPANY. 


.Colorado  Supreme  Court  (In  Bane)  -^May  6,  1918, 

(_  Colo.  — ,  174  Pac.  589.) 

Conflict  of  laws  —  Workmen's  Compensation  Act  —  extraterritorial  effect. 

1.  An  employee  of  one  doing  business  in  a  state  having  a  Workmen's 
Compensation  Act,  whose  duties  require  him  temporarily  to  perform 
service  in  another  state,  may  recover  compensation  under  the  act  for 
injury  received  in  such  other  state. 

[See  note  on  this  question  beginning  on  page  1351.] 


Workmen's     compensation     —     neg- 
ligence. 

2.  The  question  of  negligence  is  not 
involved  under  the  principle  of  com- 
pensation provided  by  the  Workmen's 
Compensation  Acts. 

—  purpose  of  act 

3.  The  purpose  of  the  Workmen's 
Compensation  Acts  is  primarily  to  re- 
lieve the  public  of  the  burden  of  sup- 
porting injured  workmen  and  their  de- 


pendents, who  may,  by  reason  of  such 
injuries,  become  objects  of  charity. 

—  scope  of  employment  —  meaning. 

4.  It  was  not  the  purpose  of  the 
Workmen's  Compensation  Acts  to  hold 
the  right  of  compensation  to  such 
strict  construction  of  the  term,  "scope 
of  employment,"  as  in  cases  of  tort, 
where  the  employer  may  be  held  to 
compensation  for  his  own  negligence. 

—  injury  while  going  from  job  to  job. 

5.  Injury,  by  the  overturning  of  the 
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private  conveyance  in  which  he  is  rid* 
ing,  to  a  foreman  of  construction 
work,  going  from  one  job  to  another, 
arises  out  of  and  in  the  course  of  his 
employment  within  the  meaning  of 
the  Workmen's  Compensation  Act. 


Master  and  servant  —  contract  of  em- 
ployment —  Compensaticm  Act. 

6.  The  provisions  of  the  Workmen's 
Compensation  Act  are  to  be  considered 
written  into  contracts  of  employment, 
and  are  therefore  a  part  of  the  same. 


(White  and  Bailey,  JJ.,  dissent.) 


Error  to  the  District  Court  for  the  City  and  County  of  Denver  (Burke, 
J.)  to  review  a  judgment  vacating  an  award  by  the  (jommission  to  claim- 
ants, in  a  proceeding  by  them  under  the  Workmen's  Compensation  Act  to 
recover  compensation  for  the  death  of  their  decedent.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Leslie  E.  Hubbard,  Attor-     ville  Lynch,  dependent  children  of 


ney  General,  John  L.  Schweigert,  As- 
sistant Attorney  (Jeneral,  and  Walter 
E.  Schwed  for  plaintiffs  in  error. 

Messrs.  Milton  Smith,  Charles  R. 
Brocl^  and  W.  H.  Ferguson,  for  de- 
fendant in  error: 

It  does  not  appear  that  at  the  time 
of  the.  accident  Mr.  Lynch  was  per- 
forming a  service  arising  out  of  and 
in  the  course  of  his  employment;  nor 
does  it  appear  that  the  accident  arose 
out  of  and  in  the  course  of  his  em- 
ployment. 

Industrial  Commission  v.  Anderson, 
—  Colo.  — ,  L.R.A.1918F,  885,  169  Pac. 
135;  De  Constantin  v.  Public  Service 
Commission,  75  W.  Va.  32,  L.R.A. 
1916A,  329,  83  S.  E.  88;  Hewitt's  Case, 
225  Mass.  1,  L.R.A.1917B,  249,  113  N. 
E.  572. 

The  Workmen's  Compensation  Act 
of  this  state  has  no  extraterritorial 
effect. 

Black,  Interpretation  of  Laws,  2d 
ed.  107,  108;  Kennerson  v.  Thames 
Towboat  Co.  L.R.A.1916A,  444,  and 
note,  89  Conn.  867,  94  Atl.  372 ;  Gould's 
Case,  215  Mass.  480,  102  N.  E.  693, 
Ann.  Cas.  1914D,  372,  4  N.  C.  C.  A. 
60;  North  Alaska  Salmon  Co.  v.  Pills- 
bury,  174  Cal.  1,  L.R.A.1917E,  642,  162 
Pac.  93. 

Mr.  John  P.  Akalb  also  for  defend- 
ant in  error. 

Scott,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  by  the  Industrial 
Commission  of  the  state,  from  a 
judgment  of  the  district  court,  va- 
cating an  award  by  that  Commission 
under  the  Workmen's  Compensation 
Statute  (Laws  1915,  p.  515).  The 
claim  for  compensation  is  by  Cora 
M.  Lynch,  widow,  and  Clyde  and  Or- 


Charles  E.  Lynch,  deceased. 

The  cause  was  tried  upon  an 
agreed  statement  of  fact  both  be- 
fore the  Commission  and  the  dis- 
trict court,  as  follows : 

"Charles  E.  Ljoich,  from  a  time 
prior  to  August  1,  1915,  when  the 
Workmen's  Compensation  Act  be- 
came effective,  and  until  the  time  of 
his  death,  on  September  14,  1915, 
was  an  employee  of  the  C.  E.  Walker 
Contracting  Company.  Mr.  Lynch 
was  a  resident  of  the  state  of  Colo- 
rado, and  the  C.  E.  Walker  Con- 
tracting Company  was  and  is  a 
Colorado  corporation,  with  its  prin- 
cipal office  in  the  city  and  county  of 
Denver.  The  contract  whereby  Mr. 
Lynch  was  originally  employed  or 
hired  was  made  in  the  state  of  Colo- 
rado. 

"the  C.  E.  Walker  Contracting 
Company  has  a  general  contract 
with  the  Mountain  States  Telephone 
&  Telegraph  Company  for  the  con- 
struction of  telephone  exchange 
buildings  at  different  points  in  the 
states  of  Colorado,  Wyoming,  Idaho, 
Montana,  Utah,  Arizona,  and  New 
Mexico.  Lynch  was  employed  to  act 
as  foreman  in  connection  with  the 
construction  of  these  buildings. 

"On  September  13,  1915,  Lynch 
had  just  completed  his  work  as  fore- 
man in  connection  with  the  erection 
of  a  telephone  exchange  at  Afton, 
in  the  state  of  Wyoming.  He  in- 
tended to  leave  Afton  that  day  by 
the  regular  stage  running  to  Mont- 
pelier,  Idaho,  where  he  was  to  under- 
take the  work  of  foreman  on  a  sim- 
ilar job.    For  some  reason,  however. 
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he  missed  the  stage  and  was  invited 
to  ride  to  Cokeville,  Wyoming,  in  a 
Ford  automobile  and  there  catch  a 
train  for  Montpelier,  the  only  way 
out  of  Afton.  The  automobile  was 
privately  owned  and  operated  by  an 
acquaintance  residing  at  Afton,  and 
he  was  invited  to  take  the  trip  as  a 
guest;  no  payment  of  compensation 
being  expected.  In  addition  to  the 
owner  of  the  machine  and  Mr. 
Lynch,  there  were  two  other  pas- 
sengers. When  the  machine  ap- 
proached Cokeville,  it  skidded  for 
some  reason  and  turned  absolutely 
over.  When  the  car  was  lifted,  Mr. 
Lynch  was  unconscious.  He  was 
taken  to  the  hospital  at  Montpelier 
on  the  first  train,  and  there  operated 
on.  It  developed  that  the  hase  of 
his  skull  was  fractured,  and  that 
nothing  could  be  done  for  him.  He 
died  approximately  twenty-four 
hours  later  and  on  the  14th  day  of 
September,  1915.  The  accident 
which  resulted  in  his  death  hap- 
pened in  the  state  of  Wyoming. 

"That  the  average  weekly  wage  of 
the  said  Lynch  exceeded  $16." 

The  defendant  in  error,  having 
complied  with  the  statute,  in  that 
respect  admits  its  liability  if  the 
award  was  properly  allowed  under 
the  Workmen's  Compensation  Stat- 
ute. 

The  judgment  of  the  trial  court  is 
based  on  the  conclusion  that  the 
facts  do  not  support  an  award  by  the 
Commission  to  the  dependents  of 
the  deceased  workman. 

It  is  contended  by  defendant  in 
error  that  the  judgment  should  be 
sustained  for  the  reasons:  (a) 
That  it  does  not  appear  that  the  ac- 
cident arose  out  of  and  in  the  course 
of  the  employment;  and  (b)  that  the 
Workmen's  Compensation  Act  of 
this  state  has  no  extraterritorial 
effect. 

As  relates  to  the  first  question 
raised,  §  8,  chap.  179,  Laws  1915, 
provides:  "The  right  to  the  com- 
pensation provided  for  in  this  act,  in 
lieu  of  any  other  liability  whatso- 
ever, to  any  and  all  persons  whom- 
soever, for  any  personal  injury  op 
death  accidentally  sustained  on  and 


after  August  1,  1915,  shall  obtain 
in  all  cases  where  the  following  con- 
ditions concur: 

"I.  Where,  at  the  time  of  the  ac- 
cident, both  employer  and  employee 
are  subject  to  the  provisions  of  this 
act. 

"II.  Where,  at  the  time  of  the  ac- 
cident, the  employee  is  performing 
service  arising  out  of  and  in  the 
course  of  his  emplojnnent. 

"III.  Where  the  injury  is  proxi- 
mately caused  by  accident  arising 
out  of  and  in  the  course  of  his  em- 
ployment, and  is  not  intentionally 
self-inflicted  or  intentionally  in- 
flicted by  another." 

The  agreed  statement  limits  the 
inquiry  to  that  of  whether  or  not, 
under  the  law  applicable,  is  this  a 
case  where  the  injury  was  proxi- 
mately caused  by  accident  arising 
out  of  and  in  the  course  of  his  em- 
ployment. At  the  time  of  his  em- 
ployment and  at  the  time  of  the  ac- 
cident and  death.  Lynch  was  a  resi- 
dent of  the  state  of  Colorado.  The 
employment  was  to  act  as  foreman 
for  his  employer  in  the  construction 
of  telephone  exchange  buildings  for 
a  telephone  company,  operating  and 
erecting  buildings  in  the  several 
states  of  Colorado,  Wyoming,  Idaho, 
Montana,  Utah,  Arizona,  and  New 
Mexico.  To  do  this  he  must  neces- 
sarily proceed  from  one  point  to  an- 
other within  these  several  states, 
and  it  must  be  assumed  that  he  was 
to  so  proceed  to  and  from  such  places 
as  directed  by  his  employer.  He  had 
just  completed  a  duty  within  his  em- 
ployment at  the  town  of ,  Afton, 
Wyoming.  He  was  proceeding  un- 
der direction  of  his  employer  to  the 
town  of  Montpelier  in  the  state  of 
Idaho,  to  perform  a  like  duty.  He 
was  proceeding  to  the  railroad  sta- 
tion at  Cokeville  by  automobile,  the 
only  way  provided  to  reach  the  rail- 
road station.  There  is  no  indication 
of  any  unnecessary  loss  or  waste  of 
time.  Was  he,  then,  acting  in  the 
course  of  his  employment  at  the 
time  of  the  accident? 

Workmen's  compensation  laws  are 
comparatively  new  in  the  United 
States,  and  it  is  but  natural  that  in 
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this  early  period  of  judicial  interprer 
tation  there  should  be  divergent 
views  as  between  the  courts  of  the 
several  states  in  some  respects.  The 
difficulty  in  this  particular  se3nis  to 
have  arisen  because  of  an  apparent 
failure  in  some  cases  to  clearly 
recognize  the  distinction  in  princi- 
ples to  be  applied  in  such  cases,  and 
those  applicable  in  negligence  cases. 
Under  the  principle  of  compensa- 
tion awarded  and  commanded  by  the 
state,  the  question  of  negligence  is 

Workmen*.  ^^  ^'^  ^ensc  Involved. 

compenMation*  The  Validity  of 
nearn^ence.  ^j^^^^  statutes,  in  so 

far  as  has  been  determined  by  our 
courts,  rests  upon  the  basis  of  a 
proper  exercise  of  the  police  power, 
as  being  in  the  interest  of  the  public 
welfare,   1  he  purpose  primarily  is  to 

relieve  the  public  of 

-porpce  of  act.     ^^    ^^^^^^    ^^    ^^^ 

porting  injured  workmen  and  their 
dependents,  who  may,  by  reason  of 
such  injuries,  become  objects  of 
charity.  The  expense  is  to  be  treated 
as  an  additional  cost  of  the  operation 
of  business,  and,  under  our  statute, 
is  collected  by  the  state  from  the 
employer  in  the  nature  of  premiums, 
based  upon  the  number  of  em- 
ployees, wages  paid,  the  character  of 
employment,  and  other  consider- 
ations calculated  to  establish  a  rea- 
sonable charge  for  accident  insur- 
ance. This  fund  is  designated  as  an 
insurance  fund,  from  which  the 
Commission  is  required  to  make  al- 
lowances to  the  workman  and  his  de- 
pendents, according  to  nature  and 
character  of  the  injury  as  provided 
and  detailed  in  the  statute. 

It  is  quite  apparent  that  it  was 
not  the  purpose  of  the  law  to  hold 

-^..ope  of  th®  ^i^^*  ^f  compen- 

emploT^ment-  Sation  tO  SUCh  Strfct 


construction  of  the 
term,  "scope  of  employment,^'  as  in 
cases  of  tort,  where  the  employ- 
er may  be  held  to  compensation  for 
his  own  negligence.  In  fact  the 
term,  "in  the  course  of  employ- 
ment," used  in  the  statute,  may 
well  be  said  to  differ  in  meaning 
from  the  term,  "scope  of  employ- 
ment," as  used  in  judicial  determina- 


i7^   Pac.   B89,) 

tions  in  negligence  cases.  In  truth, 
the  payment  of  compensation  does 
not  fall  upon  the  employer  at  all,  but 
is  to  be  charged  to  the  expense  of 
operation  of  the  business,  and  is, 
therefore,  made  a  part  of  the  cost  of 
the  product, — as  much  so  as  the  cost 
of  labor,  materials,  and  other  actual 
expenses  of  operation, — so  that  this 
expense  of  insurance  becomes  ulti- 
mately and  in  fact  a  part  of  the  price 
to  the  purchaser  of  the  product,  and 
to  that  extent  is  paid  by  the  public. 
.  Our  courts  are  in  agreement  that 
these  acts  should  be  broadly  and  lib- 
erally construed,  to  the  end  that 
their  beneficent  intent  and  purpose 
may  be  reasonably  accomplished. 
Upon  this  point,  it  was  said  in  Zap- 
pala  V.  Industrial  Ins.  Commission, 
82  Wash.  314,  L.R.A.1916A,  295, 144 
Pac.  54:  "In  construing  the  lan- 
guage of  the  act,  we  must  have  in 
mind  the  evident  purpose  and  intent 
of  the  act  to  provide  compensation 
for  workmen  injured  in  hazardous 
undertakings,  reaching  'every  injury 
sustained  by  a  workman  engaged  in 
any  such  industry ;  and  make  a  sure 
and  certain  award  therefor,  bearing 
a  just  proportion  to  the  loss  sus- 
tained, regardless  of  the  manner  in 
which  the  injury  was  received.' 
State  ex  rel.  Davis-Smith  Co.  v. 
Clausen,  65  Wash.  156,  37  L.R.A. 
(N.S.)  466, 117  Pac.  1101,  2  N.  C.  C. 
A.  823,  3  N.  C.  C.  A.  599,  and  that 
the  act  should  be  liberally  inter- 
preted, to  the  end  that  the  pur- 
pose of  the  legislature  in  suppress- 
ing the  mischief  and  advancing 
the  remedy  be  promoted,  even 
to  the  inclusion  of  cases  within 
the  reason,  although  outside  the  let- 
ter, of  the  statute,  and  that  every 
hazardous  industry  within  the 
purview  of  the  act  should  bear  the 
burden  arising  out  of  injuries  to  its 
employees  regardless  of  the  cause  of 
the  injury.  Peet  v.  Mills,  76  Wash. 
437,  L.R.A.1916A,  358, 136  Pac.  685, 
Ann.  Cas.  1915D,  154,  4  N.  C.  C.  A. 
786." 

Construing  a.  statute  similar  to 
our  own,  it  was  said  in  Young  v. 
Duncan,  218  Mass.  346,  106  N.  E.  1 : 
"The  purpose  of  this  act  has  been 
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stated  several  times.  Briefly,  it  was 
to  substitute  a  method  of  accident 
insurance  in  place  of  the  common- 
law  rights  and  liabilities  for  sub- 
stantially all  employees,  except 
domestic  servants,  farm  laborers, 
and  masters  of  and  seamen  on  ves- 
sels engaged  in  interstate  or  foreign 
commerce,  and  those  whose  employ- 
ment is  casual  or  not  in  the  usual 
course  of  trade,  business,  or  employ- 
ment of  the  employer,  and  probably 
those  subject  to  the  Federal  Em- 
ployers' Liability  Act.  It  was  a 
humanitarian  measure,  enacted  in 
response  to  a  strong  public  senti- 
ment that  the  remedies  afforded  by 
actions  of  tort  at  common  law,  and 
under  the  Employers'  Liability  Act, 
had  failed  to  accomplish  that  meas- 
ure of  protection  against  injuries 
and  of  relief  in  case  of  accident 
which  it  was  believed  should  be  af- 
forded to  the  workman.  It  was  not 
made  compulsory  in  its  application, 
but  inducements  were  held  out  to 
facilitate  its  voluntary  acceptance 
by  both  employers  and  employees. 
It  is  manifest  from  the  tenor  of  the 
whole  act  that  its  general  adoption 
and  use  throughout  the  common- 
wealth by  all  who  may  embrace  its 
privileges  is  the  legislative  desire 
and  aim  in  enacting  it.  The  act  is 
to  be  interpreted  in  the  light  of  its 
purpose,  and,  so  far  as  reasonably 
may  be,  to  promote  the  accomplish- 
ment of  its  beneficent  design." 

The  English  Workmen's  Compen- 
sation Acts  were  adopted  some 
years  prior  to  that  of  any  American 
statute  on  that  subject,  and  the 
question  now  under  consideration 
has  been  frequently  construed  by 
the  English  courts.  The  subject  is 
reviewed  at  length  by  Mr.  Chartres, 
in  his  work  on  Judicial  Interpreta- 
tions of  the  Law  Relating  to  Work- 
men's Compensation  1915,  beginning 
at  page  137.  It  seems  to  be  general- 
ly  held  by  the  English  courts  that 
employment  is  not  necessarily 
synchronous  with  contract  of  serv- 
ice, but  that,  in  all  those  things 
that  he  is  entitled  to  do  by  virtue  of 
his  contract,  he  is,  for  the  purposes 
of  the  act,  employed  to  do ;  and  they 


are,  therefore,  within  his  contract 
of  employment.  The  author  quotes, 
among  many  other  authorities,  the 
language  of  Farwell,  L.  J.,  in  Gane 
v.  Norton  Hill  Colliery  Co.  [1909] 
2  K.  B.  544,  which  seems  to  be  a 
fair  statement  of  the  English  law: 
'It  is  well  settled  that  the  employ- 
ment is  not  confined  to  the  actual 
working,  whether  in  a  pit  or  at  any 
other  trade,  in  which  the  workman 
may  be  engaged.  He  is  employed 
not  only  to  work  in  the  pit,  but  also 
to  do  other  things  that  he  is  entitled 
to  do  by  virtue  of  his  contract  of 
employment ;  for  example,  he  is  en- 
titled to  do,  and  therefore  employed 
to  do,  such  acts  as  coming  on  the 
employer's  premises,  passing  and  re- 
passing for  all  legitimate  purposes 
connected  with  his  work  on  the 
premises,  such  as  getting  to  the 
pit's  mouth,  going  to  get  his  wages, 
going  to  make  proper  inquiries  from 
proper  oflScers,  or  taking  a  train 
which  he  is  entitled  to  use  by  virtue 
of  his  contract  of  service,  as  in  the 
cases  of  Cremins  v.  Guest,  Keen  & 
Nettlefolds  [1908]  1  K.  B.  469,  77 
L.  J.  K.  B.  N.  S.  326,  98  L.  T.  N.  S. 
835, 24  Times  L.  B.  189,  and  Holmes 
v.  Great  Northern  R.  Co.  [1900]  2 
Q.  B.  409,  69  L.  J.  Q.  B.  N.  S.  854, 
64  J.  P.  532,  48  Week.  Rep.  681,  83 
L.  T.  N.  -S.  44,  16  Times  L.  R.  412. 
All  those  things  that  he  is  entitled 
to  do  by  virtue  of  his  contract  he  is, 
for  the  purposes  of  the  act,  em- 
ployed to  do,  and  they  are,  there- 
fore, within  his  contract  of  employ- 
ment. I  would  qualify  this  by  say- 
ing that  he  must  make  a  reasonable 
user  of  the  facilities  and  rights 
which  are  given  to  him  in  this  way." 
In  the  case  at  bar  it  was  an  essen- 
tial part  of  his  employment  that  the 
deceased  should  travel  from  the 
place  where  he  had  installed  one 
plant  to  the  place  where  he  was  to 
install  another.  It  is  also  clear 
that  he  adopted  a  reasonable  and 
apparently  the  only  facility  for 
such  travel  under  the  circum- 
stances, and  as  safe  as  any  other 
that  may  have  been  a,vailable.  No 
case  is  cited  that  adopts  a  different 
rule,  and  we  know  of  none,  as  ap- 


INDUSTRIAL  COMMISSION  v.  iETNA  L.  INS.  CO. 


1841 


(—  Colo.  — , 

plied  to  Workmen's  Compensation 
Statutes. 

It  is  urged  that  the  case  of  In- 
dustrial Commission  v.  Anderson, 
—  Colo.  — ,  L.R.A.1918F,  886,  169 
Pac.  135,  supports  the  contention  of 
defendant  in  error.  We  do  not 
think  so.  In  that  case  Anderson 
was  permitted  to  do  his  work  either 
at  his  home  or  at  his  employer's 
place  of  business.  This  was  a  mat- 
ter of  choice  with  him,  and  not 
either  a  direction  or  a  requirement 
of  his  employment.  He  was  going 
from  one  of  these  places  to  the 
other.  The  case  was  decided  upon 
this  principle.  In  this  case,  the  con- 
tract of  employment,  impliedly  at 
least,  required  the  deceased  to  pro- 
ceed from  the  one  place  of  employ- 
ment to  another.  He  was  traveling 
on  his  employer's  business,  which 
by  his  contract  he  was  bound  to  do, 
and  for  which  it  is  reasonably  as- 
sumed he  was  being  paid  to  do,  for 
it  is  not  to  be  presumed  that  he  was, 
under  the  circumstances,  traveling 
such  distances  upon  his  own  time. 
It  may  be  safely  said  that  lie  was 
doing  that  which  was  incidental  to 
the  character  of  the  business,  and 

-iniurr  wbiie  J?*  independent  of 
voins  from  the  rolatiou  of  mas- 

Job  to  jpb.  ^^^  ^^^  servant,  but 

rather  had  its  origin  in  a  risk  con- 
nected with  the  empl03rment. 

This  distinction  is  well  supported 
by  authority.  In  the  case  of  Ter^ 
lecki  V.  Strauss,  85  N.  J.  L.  454,  89 
Atl.  1023,  4  N.  C.  C.  A.  584,  where  a 
factory  employee  quit  work  at  her 
machine  shortly  before  noon,  and 
was,  in  accordance  with  custom, 
combing  particles  of  wool  out  of  her 
hair  preparatory  to  going  home, 
and  at  a  point  32  feet  from  her 
machine,  when  her  hair  was  caught 
in  other  machinery  and  she  was 
seriously  injured,  it  was  held  that 
the  accident  arose  out  of  and  in  the 
course  of  her  employment. 

In  Kunze  v.  Detroit  Shade  Tree 
Co.  192  Mich.  435,  L.R.A.1917A, 
252,  158  N.  W.  851,  involving  an 
award  by  the  industrial  accident 
board,  under  a  state  of  facts  as  fol- 
lows:    "Having  been  with  the  de- 


nk  Poo.  589.) 

fendant  company  for  about  two 
years,  on  July  18,  1914,  he  was  em- 
ployed as  a  foreman,  and,  in  the 
course  of  this  employment,  it  was 
his  duty  to  go  from  job  to  job  about 
the  city.  On  the  day  aforemen- 
tioned, he  had  inspected  a  job  on 
Virginia  park,  a  street  in  the  city  of 
Detroit,  and,  having  completed  this 
inspection  at  about  9  o'clock  in  the 
morning,  he  left  the  work  in  charge 
of  another  employee  and  started 
east  on  Virginia  park  to  the  inter- 
section of  Woodward  avenue,  where 
it  is  to  be  reasonably  inferred  from 
the  evidence  he  was  about  to  take 
a  car  to  inspect  another  job  north  of 
Virginia  park  at  the  corner  of 
Josephine  avenue  and  Woodward 
avenue;  and  it  also  appears  that 
there  was  another  job  for  inspec- 
tion at  the  corner  of  Mt.  Vernon  and 
John  R.*  streets,  which  was  also 
north  of  Virginia  park.  While  at 
the  intersection  of  Virginia  park 
and  Woodward  avenue,  he  was 
knocked  down  by  an  automobile, 
seriously  injured,  and  died  the  fol- 
lowing day," — it  was  held  that  the 
accident  arose  out  of  and  in  the 
course  of  the  employment. 

In  the  very  interesting  case  of 
Foley  V.  Home  Rubber  Co.  89  N.  J. 
L.  474,  99  Atl.  624,  the  employee 
lost  his  life  in  the  sinking  of  the 
Lusitania,  while  engaged  as  a 
traveling  salesman  and  en  route  to 
visit  his  employer's  London  office, 
and  it  was  held  that  the  accident 
arose  out  of  and  in  the  course  of  his 
employment.  The  court  said:  "If 
the  Lusitania  had  been  lost  through 
a  collision,  fire,  or  storm  at  sea,  re- 
sulting in  the  death  of  Foley,  it 
would,  under  the  principle  enun- 
ciated in  all  the  cases  bearing  on 
this  subject,  be  held  to  have  been  an 
accident  arising  out  of  his  employ- 
ment. Foley's  presence  on  the  ship 
was  connected  with  the  very  em- 
ployment in  which  he  was  engaged. 
The  fact  that  the  Lusitania  was  lost 
through  none  of  the  common  perils 
of  the  sea,  but  by  an  extraordinary 
peril,  does  not  make  the  extraordin- 
ary peril  less  a  cause  of  accident 
arising  out  of  Foley's  employment. 
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Both  Foley  and  his  employer  were 
chargeable  with  knowledge  of  the 
perils  of  war  upon  the  high  seas. 
They  must  be  assumed  to  have 
known  that  a  belligerent  vessel  sail- 
ing under  a  belligerent  flag,  carry- 
ing contraband  of  war,  subjected 
the  vessel  to  attack  by  an  enemy 
vessel,  and  that  as  a  result  of  such 
attack,  under  many  contingencies 
recognized  by  the  law  of  nations, 
not  only  the  loss  of  the  vessel  at- 
tacked, but  the  loss  of  lives  of  those 
upon  her,  might  result." 

In  the  very  recent  English  case  of 
White  V.  W.  &  T.  Avery,  53  Scot.  L. 
R.  122,  and  under  the  ^following 
facts:  "A  machine  fitter,  whose 
duty  it  was  to  go  round  to  various 
places  where  his  employers  had 
erected  or  executed  repairs  upon 
weighing  machines,  was  engaged  in 
inspecting  railway  weighing  ma- 
chines. To  one  of  the  machines  he 
proceeded  to  walk  upon  a  road  ren- 
dered slippery  by  frost  after  rain. 
While  endeavoring  to  avoid  a  ve- 
hicle, he  slipped  and  fell,  breaking 
his  wrist," —  it  was  held,  following 
an  unbroken  line  of  English  decis- 
ions, that  the  injury  was  caused  by 
accident  arising  out  of  as  well  as  in 
the  course  of  the  employment.  This 
was  under  the  Workmen's  Compen- 
sation Law. 

The  case  of  Summers  v.  Cal- 
ifornia Iron  Works  and  London  & 
Lancashire  Indemnity  Co.,  first  ap- 
pellate district  of  California,  re- 
ported in  Five  Decisions  Industrial 
Acci.  Commission^  386,  is  almost 
parallel  to  the  one  at  bar.  It  was 
there  held  that  an  injury  sustained 
by  a  millwright  while  journeying  in 
an  automobile  belonging  to  his  son, 
to  a  place  where  he  had  been  di- 
rected to  go  by  his  employer  to  in- 
stall machinery,  is  an  injury  aris- 
ing out  of  his  employment  within 
the  Workmen's  Compensation  Act, 
where  it  is  shown  that  his  employ- 
ment was  in  the  nature  of  a  travel- 
ing employment,  requiring  him  to 
go  to  any  particular  place  where  a 
contract  for  the  installation  of  ma- 
chinery had  been  obtained.  It  was 
there  said:  "On  behalf  of  the 
respondent   herein,   it   is  conceded 


that  the  general  rule  governing  or- 
dinary cases  arising  under  the 
Worlanen's  Compensation  Act  is 
that  for  which  the  petitioner  herein 
contends;  but  the  respondent  here- 
in argues,  we  think  convincingly, 
that  the  facts  of  this  case  bring  it 
within  the  exceptions  to  the  general 
rule.  The  exceptional  cases  are 
those  wherein  the  employment  it 
self  is  one  in  which  the  employee  is 
required  to  travel  from  place  to 
place  at  the  will  of  the  employer, 
and  hence  where  the  risks  of  such 
travel  are  directly  incident  to  the 
employment  itself,  and  hence  where- 
in the  accident  occurring  by  rea- 
son of  such  risk  is  one  arising  out 
of  the  employment,  and  therefore  a 
proper  subject  of  compensation  un- 
der the  Employers'  Liability  Act" 
—citing  Cameron  v.  Pillsbury,  173 
Cal.  83,  159  Pac.  149 ;  Milwaukee  v. 
Althoflf,  156  Wis.  68,  L.R.A.1916A, 
327,  146  N.  W.  238,  4  N.  C.  C.  A. 
110. 

We  now  come  to  the  question  as 
to  whether  or  not  the  Colorado 
Workmen's  Compensation  Act  has 
what  is  termed  "extraterritorial 
effect."  It  is  contended  that  there 
can  be  no  recovery  for  the  reason 
that  the  accident  occurred  in  the 
state  of  Wyoming,  notwithstanding 
the  contract  was  made  in  Colorado; 
that  both  parties  to  it  at  all  times 
resided  in  Colorado;  and  that  the 
services  under  it  were  to  be  per- 
formed partially,  at  least,  in  this 
state. 

Counsel  concede  that  it  is  within 
the  legislative  power  to  give  extra- 
territorial effect  by  express  provi- 
sion, but  contend  that  in  the  ab- 
sence of  such  expressed  purpose  it 
must  be  conclusively  presumed  that 
general  words  were  intended  to  be 
limited  in  their  application  to  the 
territorial  jurisdiction  of  the  legis- 
lature using  them.  The  Gould  Case, 
215  Mass.  480,  102  N.  E.  693,  Ann. 
Cas.  1914D,  372,  4  N.  C.  C.  A.  60,  is 
cited  to  support  this  contention. 
This  case  construed  the  statute  of 
Massachusetts,  which,  in  respect  to 
the  question  at  issue,  is  like  the 
Colorado  law,  in  that  the  statute  is 
voluntary,  and  that  it  does  not  in 
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express  terms  provide  for  compen- 
sation in  case  of  accidents  occurring 
without  the  state.  It  was.  there 
held  that  the  statute  does  not  apply. 
This  decision  was  perhaps  the  first 
involving  the  question  by  an  appel- 
late court  in  this  country,  and  the 
doctrine  there  announced  has  not 
generally  been  followed,  but,  on  the 
contrary,  has  been  very  generally 
disapproved  by  courts  of  last  re- 
sort. The  Gould  Case  was  followed 
and  approved  by  Mr.  Bradbury  in 
the  first  edition  of  his  work  on 
Workmen's  Compensation  and  State 
Insurance,  but  in  the  2d  edition  of 
this  work  the  author  recedes  from 
this  position,  and  announces  his  be- 
lief that  the  doctrine  which  must  be 
finally  established  will  be,  in  effect, 
that  the  law  of  the  place  where  a 
contract  of  employment  is  made  will 
govern  the  rights  and  liabilities  of 
employees  and  employers  to  claim 
and  to  pay  compensation.  It  will  be 
noted  that  in  the  <iould  Case  the 
court  relied  largely  on  the  English 
cases,  which  were  in  fact  the  only 
authority  it  had;  but  the  author 
quite  clearly  points  out  the  inap- 
plicability of  these  authorities  as 
follows : 

"In  Great  Britain  the  conditions 
are  entirely  different  from  those 
existing  in  the  American  statei, 
although  the  decisions  hereinbefore 
cited  arose  in  relation  to  accidents 
which  happened  entirely  outside  the 
United  Kingdom.  True  the  acci- 
dents in  one  of  the  cases,  at  least, 
happened  on  a  British  vessel.  Un- 
der the  decisions  in  the  cases  of 
McDonald  v.  Mallory,  77  N.  Y.  546, 
33  Am.  Rep.  664,  and  Crapo  v.  Kelly, 
16  Wall.  610,  21  L.  ed.  430,  it  might 
be  that  even  the  Massachusetts  act 
would  be  held  to  apply  in  similar 
circumstances.  In  this  respect  the 
British  decisions  are  in  conflict  with 
adjudications  of  our  Federal  Su- 
preme Court.  But  the  principal  dif- 
ference in  the  conditions  between 
Great  Britain  and  the  United  States 
is  that  in  the  former  the  Compensa- 
tion Act  applies  to  the  whole  of  the 
territory  of  the  United  Kingdom. 
Thus,   if  an   employer   in   London 


i74   Pac.   689.) 

sends  an  employee  to  Scotland, 
Wales,  or  Ireland,  and  he  is  there 
injured,  the  Compensation  Act  ap- 
plies, while,  under  the  doctrine  of 
the  Gould  Case,  supra,  if  a  Massa- 
chusetts employer  should  send  a 
workman  to  New  York,  the  Massa- 
chusetts act  would  have  no  applica- 
tion whatsoever,  and  the  employee 
would  have  no  claim  whatsoever  on 
his  employer,  unless  he  could  base 
it  on  negligence.  This,  of  course, 
would  be  assuming  there  was  no 
compensation  law  in  New  York. 

"Therefore,  partially  receding 
from  the  position  taken  in  the  first 
edition  of  this  work,  although  that 
position  has  been  sustained  by  emin- 
ent authority,  it  is  believed  that  the 
doctrine  which  must  be  established 
finally  will  be,  in  effect,  that  the  law 
of  the  place  where  a  contract  of 
employment  is  made  will  govern  the 
rights  and  liabilities  of  employees 
and  employers  to  claim  and  to  pay 
compensation."  1  Bradbury,  Work- 
man's Comp.  2d  ed.  p.  55. 

The  later  authorities  in  this  coun- 
try base  the  conclusion  chiefly  on 
the  proposition  that,  under  volun- 
tary compensation  statutes  such  as 
ours,  the  cause  of  action  of  petition- 
er is  ex  contractu,  and  that  the  lex 
loci  contractus  governs  the  con- 
struction of  the  contract  and  de- 
termines the  legal  obligations  aris- 
ing under  it. 

The  provisions  of  the  Compensa- 
tion Act  are  to  be  construed  as  writ- 
ten    into     the     con-    Master  and  Pierv. 

tract,     and     there-  ant-^contract  ot 

^***     '  ,         -     .,      employment- 

fore     a     part     ot     it.    compensation 

The    reasoning    of  ***"*■ 
these  cases  is  well  stated  in  Deeny  v, 
Wright  &  C.  Lighterage  Co.  36  N. 
J.  L.  121,  to  be : 

"It  appears  that  there  is  an  im- 
plied contract  to  compensate  for  in- 
juries arising  out  of  and  in  the 
course  of  the  employment,  and  un- 
der it  all  other  methods  and  rights 
to  any  other  form  of  compensation 
are  relinquished.  The  statute  call 
have  no  extraterritorial  effect,  but 
it  can  require  a  contract  to  be  made 
by  two  parties  to  a  hiring  that  the 
contract    shall    have   an   extrater- 
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ritorial  effect.  The  contract  is 
binding  on  the  employee  himself, 
and  upon  the  employer,  and  it  is 
conclusively  presumed  that  the  par- 
ties have  accepted  the  provi- 
sions of  §  11,  and  have  agreed  to  be 
bound  thereby.  The  method  of 
termination  of  the  contract  is  pro- 
vided for  in  H  10.  It  would  seem 
that  the  reasonable  construction  of 
the  statute  is  that  it  writes  into  the 
contract  of  employment  certain  ad- 
ditional terms.  The  cause  of  action 
of  petitioner  is  ex  contractu.  The 
lex  loci  contractus  governs  the 
construction  of  the  contract,  and 
determines  the  legal  obligations 
arising  from  it.  9  Cyc.  664.  That 
the  cause  of  action  is  ex  contractu, 
see  Sexton  v.  Newark  Dist.  Teleph. 
Co.  34  N.  J.  L.  J.  368,  2  N.  C.  C.  A. 
839,  and  35  N.  J.  L.  J.  8 ;  Perlsburg 
V.  Muller,  35  N.  J.  L.  J.  202. 

"The  English  cases  cited  in  Brad- 
bury's book  are  not  precedents,  be- 
cause a  claim  under  the  English  act 
is  ex  delicto. 

"The  objects  of  our  act  are  to 
protect  the  citizens  aiid  inhabitants 
of  New  Jersey.  It  is  based  upon 
the  proposition  that  the  inherent 
risks  of  an  employment  should,  in 
justice,  be  placed  upon  the  shoulders 
of  the  employer,  who  can  protect 
himself  by  an  addition  to  the  price 
of  his  product,  and  so  cause  the 
burden  ultimately  to  fall  upon  the 
consumer;  that  indemnity  to  an  in- 
jured employee  should  be  as  much  a 
charge  upon  the  business  as  the 
cost  of  replacing  or  repairing  dis- 
abled or  defective  machinery,  ap- 
pliances or  tools;  that  under  our 
former  system  the  loss  fell  imme- 
diately upon  the  employee,  who  is 
almost  invariably  unable  to  bear  it, 
and  therefore  ultimately  upon  the 
community,  which  is  taxed  for  the 
support  of  the  indigent;  and  that 
our  former  system  was  uncertain, 
unscientific,  and  wasteful,  and  fos- 
tered a  spirit  of  antagonism  be^ 
tween  employer  and  employee, 
which  it  is  to  the  interest  of  the 
state  to  remove. 

"The  contract  here  was  to  be 
partly  performed  in  New  York  and 


partly  in  New  Jersey.  The  law  of 
New  York,  the  admiralty  law,  or 
the  act  of  New  Jersey  applies.  The 
parties  chose  the  law  of  New  Jersey 
by  making  the  contract  here  with- 
out giving  the  notice  required  by 
the  act  to  come  under  §  1.  Shall  the 
public  policy  of  New  Jersey  to  place 
the  burden  on  the  industiy  be  car- 
ried into  effect,  or  shall  the  sole  loss 
fall  on  the  petitioner,  in  violation  of 
the  law  of  his  state?  It  would  be 
contrary  to  public  policy  to  place  the 
burden  on  the  employee  under  the 
facts  in  the  case." 

The  principle  is  concisely  and 
curtly  stated  in  Rounsaville  v.  Cen- 
tral R.  Co.  87  N.  J.  L.  371,  94  Atl. 
392,  in  the  following  language :  "We 
are  now  dealing  with  the  simpler 
question,  whether  a  New  Jersey 
court  will  enforce  a  New  Jersey  con- 
tract according  to  the  terms  of  a 
New  Jersey  statute.  The  question 
hardly  calls  for  an  answer.  The 
place  where  the  accident  occurs  is 
of  no  more  relevance  than  is  the 
place  of  accident  to  the  assured  in 
an  action  on  a  contract  of  accident 
insurance,  or  the  place  of  death  of 
the  assured  in  an  action  on  a  con- 
tract of  life  insurance." 

In  the  case  of  Grinnell  v.  Wilkin- 
son, 39  R.  I.  447,  L.R.A.1917B,  767, 
98  Atl.  103,  Ann.  Cas.  1918B,  618, 
the  court  entered  upon  a  most  elab- 
orate review  of  the  authorities,  and 
fully  answers  many  contentions  in 
the  brief  of  counsel  in  this  case, 
concerning  particular  expressions 
in  our  act  quite  similar  to  those 
found  in  the  Rhode  Island  act, 
which  it  was  there  urged,  as  in  this 
case,  lends  support  to  the  construc- 
tion contended  for.  The  court  con- 
cluded as  follows: 

"The  latest  case  which  has  come 
to  our  attention  is  Post  v.  Burger, 
216  N.  Y.  544,  111  N.  E.  351,  Ann. 
Cas.  1916B,  158,  10  N.  C.  C.  A.  888 
(January,  1916),  a  New  York  case, 
where  the  same  question  arose  un- 
der the  Workmen's  Compensation 
Act  of  New  York  [Consol.  Laws, 
chap.  67].  The  case  follows  sub- 
stantially the  same  line  of  argu- 
ment, and  arrives  at  the  same  con- 
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elusion  as  the  cases  of  Kennerson  v. 
Thames  Towboat  Co.  89  Conn.  367, 
L.R.A.1916A,  436,  94  Atl.  372, 
supra,  and  Rounsaville  v.  Central  R. 
Co.  supra,  both  of  which  it  cites 
with  approval.  See  also  Deeny  v. 
Wright  &  C.  Lighterage  Co.  36  N.  J. 
L.  J.  121;  1  Bradbury,  Workmen's 
Compensation,  pp.  50,  52  et  seq., 
cited  with  approval  in  the  Kenner- 
son Case,  89  Conn.  378,  L.R.A. 
1916A,  436,  94  Atl.  372,  supra,  and 
in  the  Post  Case,  supra. 

'*We  are  of  the  opinion  that  the 
reasoning  of  the  cases  above  cited 
from  New  York,  New  Jersey,  and 
Connecticut  is  quite  applicable  to 
the  case  at  bar;  that  under  the 
Workmen's  Compensation  Act  of 
Rhode  Island  the  relation  of  em- 
ployer and  employee  is  contractual, 
and  the  terms  of  the  act  are  to  be 
read  as  a  part  of  every  contract  of 
service  between  those  subject  to  its 
terms ;  that  on  principle  and  in  rea- 
son, and  in  view  of  the  purpose, 
scope,  and  character  of  the  act,  it 
should  be  construed  and  held  to  in- 
clude injuries  arising  out  of  the 
^tate  as  well  as  those  arising  within 
it ;  and  that  the  weight  of  authority 
upon  acts  similar  to  our  own  gives 
full  support  to  our  conclusion." 

The  New  York  statute,  in  the 
respect  we  are  considering,  is  not 
materially  different  from  that  of 
Colorado,  and  it  was  held  in  the  case 
of  Post  v.  Burger,  supra,  after  an 
^extensive  review  of  the  authorities, 
that  "the  act,  taken  as  a  whole,  in 
Tiew  of  its  humane  purpose,  should 
be  construed  to  intend  that  in  every 
•case  of  employment  there  is  a  con- 
structive contract  between  the  em- 
ployer and  employee,  general  in  its 
terms  and  unlimited  as  to  territory, 
that  the  employer  shall  pay,  as  pro- 
vided by  the  act,  for  a  disability  or 
the  death  of  the  employee  as  there- 
in stated.  The  duty  under  the  stat- 
ute defines  the  terms  of  the  con- 
tract. Where,  therefore,  a  resident 
of  this  state,  employed  by  a  cor- 
poration engaged  in  business  in 
this  state,  is  sent  by  his  employer  to 
perform  work  in  another  state  away 
from  the  plant  of  the  employer,  but 

3  A.L.R.— 85. 


under  the  employer's  express  direc- 
tion, and,  while  engaged  therein,  is 
injured,  he  is  entitled  to  compensa- 
tion when  in  other  respects  he  comes 
within  the  provisions  of  the  law." 

The  difficulties  and  injustice 
that  may  arise  in  case  the  law  shall 
be  held  to  apply  to  accidents  occur- 
ring within  the  state  only  are 
forcibly  stated  in  the  well-reasoned 
case  of  Kennerson  v.  Thames  Tow* 
boat  Co.  supra,  where  it  was  said : 

"The  remedy  provided  by  our 
Compensation  Act  is  substitution- 
ary in  character,  furnishing  what 
was  purposed  to  be  a  more  human- 
itarian and  economical  system,  as  a 
substitute  for  one  deemed  wasteful 
to  industrial  enterprises  and  com- 
merce, and  unfair  to  employees.  Its 
intent  was  to  afford  its  protection  to 
all  Connecticut  employers  and  em- 
ployees who  might  voluntarily 
choose  to  make  its  provision  for 
compensation  for  injury  a  part  of 
their  contracts  of  employment.  It 
assumed  that  accident  is  incident  to 
employment,  and  purposed  to 
charge  its  cost,  in  the  case  of  every 
injury  not  caused  by  the  wilful  and 
serious  misconduct  or  intoxication 
of  the  injured  employee,  to  the  in- 
dustry in  which  it  occurred.  It  in- 
tended that  the  employee  should 
know  what  compensation  he  or  his 
dependents,  would  receive  in  the 
event  of  injury,  and  that  payment 
should  be  made  speedily  by  a  pro- 
cedure at  once  simple  and  inexpen- 
sive. It  intended  that  the  employer 
should  know  his  liability  in  this  re- 
gard, and  so  might  include  it  among 
the  items  charged  to  operation.  If 
our  act  intends  its  contracts  of  em- 
ployment to  include  compensation 
for  injuries  occurring  only  within 
our  jurisdiction,  it  manifestly  de- 
feats  its  own  ends.  Tn  that  case  t:he 
employer  may  not  charge  to  the  in- 
dustry the  compensation  for  inju- 
ries occurring  without  the  state,  and 
the  employee  or  his  dependents  may 
not  collect  the  same. 

"Neither  employer  nor  employee 
can  know  what  portion  of  this 
period  of  employment  will  be  sub- 
ject to  the  provisions  of  the  act, 
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and  no  provision  for  insurance  of 
this  liability  will  be  practically  pos- 
sible, since  it  may  not  ordinarily  be 
known  what  part  of  the  service  will 
be  in  and  what  part  out  of  the  state, 
or  in  what  jurisdiction  the  service 
wiH  be  performed,  in  industries  iand 
commercial  enterprises  engaged  in 
intrastate  and  interstate  employ- 
ment. The  state  boundary  is  not 
the  limit  of  very  many  businesses. 
To  subject  them  to  the  laws  of  the 
many  jurisdictions  in  which  they 
may  be  engaged  will  be  especially 
burdensome  to  them,  and  involve 
them  probably  in  greater  expense 
and  liabilities  and  far  greater  diffi- 
culties than  under  the  old  system. 

"Equally  hard  will  it  prove  to  the 
employee,  since  he  must  pursue  his 
remedy  in  the  state  of  the  accident, 
or  the  Federal  court  applying  that 
state's  law,  and  thus  he  may  be 
be  brought  under  any  one  of  many 
different  compensation  acts,  with 
whose  provisions  he  cannot  hope  to 
be  familiar;  some  acts  contractual 
in  character,  some  compulsory, 
some  optional,  and  some  ex  delicto; 
and  he  may  find  he  has  forfeited 
the  benefit  of  the  foreign  act 
through  failure  to  comply  with  its 
provisions.  A  reading  of  the  sev- 
eral acts  now  in  force  convinces  us 
that  these  difficulties  are  not 
imaginative,  but  imminent  actual- 
ities. 

"Is  it  reasonable  to  infer  that  our 
legislature,  inaugurating  a  new  sys- 
tem based  upon  liumanitarian  and 
economical  considerations,  should 
intentionally  frustrate  the  object  of 
the  new  system,  and  cast  a  multi- 
tude of  employers  and  employees 
into  a  maelstrom  of  trouble,  uncer- 
tainty, and  liability?  On  the  other 
hand,  is  it  not  reasonable  to  infer 
that .  the  legislature,  having  bot- 
tomed the  right  to  compensation 
upon  contract,  deemed  unimportant 
the  place  of  injury,  since  it  must  be 
presumed  to  have  known  that  the 
contract,  and  not  the  place  of  in- 
jury, would  govern  the  recovery. 
Such  a  construction  of  the  act  would 
lift  insuperable  burdens  from  in- 
dustry   and    commerce   and    work- 


men, and  give  to  each  his  course 
and  the  ascertained  fruits  of  the 
contract  of  his  will." 

Continuing,  the  court  said: 
"Where  as  with  us,  the  determina- 
tion of  the  award  is  committed  to  a 
board  or  commission  under  a  speci- 
fied procedure,  there  will  be  serious 
obstacles  to  the  enforcement  of  the 
contract  in  a  foreign -jurisdiction. 
1  Bradbury,  Workmen's  Comp.  2d 
ed.  p.  52.  If  it  should  be  neciessary 
to  so  rule,  no  hardship  would  result; 
the  parties  in  interest  would  be 
relegated  to  the  place  where  they 
had  elected  to  make  their  contract 
and  no  questions  of  conflict  of  laws 
could  arise.  At  the  base  of  this 
question  is .  the  character  of  the 
compensation.  Mr.  Bradbury,  re- 
pudiating his  earlier  view,  stoutly 
maintains  that,  if  the  act  b^  con- 
tractual, the  contracts  arising  will, 
unless  a  contrary  intent  appears,  be 
found  to  cover  injuries  without  as 
well  as  within  the  state.  We  think 
his  later  conclusion  sound,  and  one 
which  will  prove  beneficial  alike  to 
employer  and  employee." 

Counsel,  however,  urge  that  §  5  of 
the  Act  of  1915,  by  the  use  of  the 
words,  "for  a  personal  injury  sus- 
tained within  this  state,"  supports 
the  contention  that  compensation 
may  be  allowed  for  accidents  occur- 
ring within  the  state  only.  The  sec- 
tion deals  only  with  negligence 
cases,  not  with  compensation,  and 
denies  the  defenses,  in  such  cases, 
of  assumed  risk,  the  fellow-servant 
rule,  and  contributory  negligence. 
The  very  purpose  of  the  provision  is 
to  induce  employers  to  accept  the 
Compensation  Law,  in  so  denying 
such  defenses  in  negligence  cases. 
Beside,  the  act  should  be  construed 
as  a  whole,  in  the  light  of  its  pur- 
poses. It  was  held  in  the  case  of 
Gooding  v.  Ott,  77  W.  Va.  487, 
L.R.A.1916D,  637,  87  S.  E.  862, 
where  the  Compensation  Statute 
was  seemingly  limited  to  persons 
"as  shall  have  received  injuries  in 
this  state,"  that  it  was  a  construc- 
tion too  narrow  to  hold  that  these 
words  limited  the  right  of  compen- 
sation to  injuries  occurring  within 
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the  state,  in  view  of  the  objects  and 
purposes  of  the  act. 

In  the  case  at  bar,  if  we  are  to  de- 
termine, in  the  absence  of  any  pro^ 
vision  of  the  statute  to  the  con- 
trary, that  the  doctrine  of  lex  loci 
contractus  does  not  govern,  it  will 
be  to  destroy  the  very  spirit  and 
purpose  of  the  law  as  it  affects  the 
employer,  the  employee,  and  the 
public  welfare.  If  we  assume  that 
there  are  no  Workmen's  Compensa- 
tion Laws  in  the  states  where  the 
deceased  was  to  perform  his  serv. 
ices  outside  of  Colorado,  then  there 
can  be  no  recovery  of  compensation, 
notwithstanding  all  premiums  suf- 
ficient to  maintain  the  workers'  ac- 
cident insurance  had  been  fully 
paid.  On  the  other  hand,  if  we  are 
to  assume  that  a  Workmen's  Com- 
pensation Law  prevails  in  each  of 
the  seven  states  of  Colorado,  Wyom- 
ing, Idaho,  Montana,  Utah,  Arizona, 
and  New  Mexico,  then  the  employer 
must  be  compelled  to  comply  with 
each  statute,  and  to  pay  the  premi- 
ums required  by  the  law  of  each 
state  for  the  protection  of  the  one 
employee,  or  approximately  seven 
times  the  amount  otherwise  re- 
quired. If  this  were  legally  permis- 
sible, the  expense  would  make  it 
prohibitive.  The  result  in  this 
case  must  be  that  the  employer  has 
paid  the  full  premium  demanded  by 
the  state  to  insure  his  employee 
against  accident;  the  employee  has 
relied  on  the  pledge  of  his  state  for 
the  protection  of  himself  and  his  de- 
pendents; his  widow  and  children 


discover  the  whole  arrangement  to 
be  a  delusion  and  a  snare,  and  find 
themselves      without      protection. 
Thus  the  employer,  the  employee, 
his  dependents,  and  the  public  have 
all  been  deceived  and  cheated,  be- 
cause,   forsooth,    the   accident   oc- 
curred beyond  the  imaginary  line 
that  marks   the  boundary  of  the 
commonwealth,  though  it  happened 
within  the  line  of  employment.   We 
cannot  assume  that  the  legislature 
ever  intended   such 
an     injustice     and  £-j;£*,«/„4*-- 
absurdity,     m    the  rompenHotion 
absence     of     some  toriai  eirect. 
clear    and    express 
provision  in  the  statute  to  that  ef* 
feet,  which  we  do  not  find. 
.  The  judgment  is  reversed,  with 
instruction  to  enter  judgment  con- 
firming the  award  of  the  Industrial 
Commission  theretofore  allowed. 

White  and  Bailey,  JJ.,  dissent. 

Petition  for  rehearing  denied, 
July  1,  1918. 

NOTE. 

As  to  the  extraterritorial  operation 
of  compensation  statutes  and  conflict 
of  laws,  see  the  annotation  to  State 
EX  REL.  Chambers  v.  District  Ct. 
post,  1851.  The  decision  of  the  Col- 
orada  supreme  court  in  the  reported 
case  (Industrial  Commission  v. 
^TNA  L.  Ins.  Co.  ante,  1336),  is  in 
line  with  the  greater  weight  of  author* 
ity  in  holding  that  compensation  stat- 
utes are  applicable  in  case  of  injuries 
occurring  outside  of  the  state. 


STATE  OF  MINNESOTA  EX  REL.  LENA  CHAMBERS  et  al., 

Plffs.  in  Certiorari, 

V. 

DISTRICT  COURT,  HENNEPIN  COUNTY,  et  al. 

Aliunesota  Supreme  Court -^  January  11,  191S. 

(139  Minn.  205,  166  N.  W.  185.) 

Workmen's  compensation  —  injury  out  of  state. 

1.  The  Minnesota  Workmen's  Compensation  Act  is  elective.    By  becom- 
ing subject  to  it  the  employer  and  employee  agree  that  the  iemployer  will 
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pay  and  the  employee  receive  for  an  accidental  injury  the  compensation 
fixed  by  the  statute,  and  that  the  employee  will  forego  his  common-law 
right  of  action.  It  is  not  important  who  is  at  fault  or  whether  anyone  is. 
The  right  to  compensation  is  not  based  on  tort.  It  is  contractual.  The 
relator's  husband  was  a  resident  of  North  Dakota.  He  entered  into  a 
contract  of  employment  with  a  Minnesota  corporation  doing  a  grain 
brokerage  business  in  Minnesota  and  having  its  place  of  business  in 
Minneapolis,  and,  so  far  as  appears,  none  elsewhere.  The  contract  was 
made  there.  It  contemplated  that  he  should  solicit  business  for  the  cor- 
poration in  Minnesota,  North  Dakota,  and  elsewhere.  An  automobile  was 
furnished  him  for  use  in  his  work.  While  using  it  in  the  course  of  his 
employment  it  accidentally  overturned  at  a  point  in  North  Dakota  and 
he  was  killed.  Under  these  facts  it  is  held  that  the  Minnesota  Compensa- 
tion Act  is  applicable,  and  an  award  of  compensation  should  be  made. 
[See  note  on  this  question  beginning  on  page  1351.] 


Certiorari  —  orders  in  ciMiipensation 
case. 

2.  The  writ  of  certiorari  does  not 
bring  to  this  court  for  review  orders 
in  a  compensation  proceeding  not  in 
their  nature  appealable.     It  does  not 


lie  to  review  an  order  for  judgment 
on  the  pleadings,  for  such  an  order 
is  not  in  its  nature  appealable.  It  lies 
to  review  the  judgment  entered  pur- 
suant to  such  an  order. 
[See  5  R.  C.  L.  253,  254.] 


Certiorari  to  the  District  Court  for  Hennepin  County  to  review  a  judg- 
ment denying  relator  compensation,  under  the  Workmen's  Compensation 
Act,  for  the  death  of  her  husband.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  McNamara  &  Waters  for 
relator. 

Mr.  John  F.  Bemhagen  for  respond- 
ents. 

Dibell,  C,  filed  the  following  opin- 
ion: 

Certiorari  to  the  district  court  of 
Hennepin  county  to  review  a  judg- 
ment denying  the  relator  compensa- 
tion under  the  Workmen's  Compen- 
sation Act  for  the  death  of  her 
husband. 

1.  Judgment  was  entered  on  the 
pleadings  on  motion  of  the  defend- 
ant employer.  The  facts  stated  in 
the  complaint,  which  we  are  to  take 
as  established,  are  substantially 
these:  The  relator's  husband  was 
A  resident  of  North  Dakota.  He 
was  employed  by  C.  C.  Wyman  & 
CJompany  a  Minnesota  corporation 
doing  a  general  grain  brokerage 
business  in  Minnesota  and  having 
its  place  of  business  in  Minneapolis. 
It  does  not  appear  that  it  had  a  busi- 
ness situs  elsewhere.  The  contract 
of  employment  was  made  in  Minne- 
apolis.    It  contemplated  the  rendi- 


tion of  services  by  the  deceased  in 
soliciting  business  in  Minnesota, 
North  Dakota,  and  elsewhere.  The 
company  furnished  him  an  automo- 
bile which  he  used  in  performing 
such  services.  While  he  was  in 
North  Dakota  on  May  5,  1917,  the 
automobile  was  accidentally  over- 
turned and  he  was  killed.  The  acci- 
dent arose  out  of  and  in  the  course 
of  the  employment. 

The  question  is  whether,  with 
the  facts  as  stated,  the  motion  of  the 
employer  for  judgment  on  the  plead- 
ings was  rightly  granted.  Liability 
would  be  conceded  had  the  accident 
happened  in  Minnesota.  The  claim 
of  the  employer  is  that  compensa- 
tion cannot  be  awarded  for  an  acci- 
dent occurring  outside  the  state. 

The  Minnesota  Compensation  Act 
provides  for  elective  compensation. 
Gen.  Stat.  1913,  §§  8202  et  seq.; 
Mathison  v.  Minneapolis,  Street  R. 
Co.  126  Minn.  286,  L.R.A.1916D, 
412, 148  N.  W.  71,  5  N.  C.  C.  A.  871. 
The  employer  and  employes  become 
subject  to  the  act  only  by  agreement. 
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express  or  implied.  If  they  elect  to 
become  subject  to  it  they  in  effect 
contract  that  the  employee  shall  re- 
ceive and  the  employer  will  pay  the 
statutory  compensation  for  all  acci- 
dental injuries  arising  out  of  and 
in  the  course  of  the  employment, 
and  the  employee  waives  his  com- 
mon-law right  of  action.  It  is  un- 
important whether  the  cause  of  the 
accident  is  referable  to  a  tortious  or 
a  blameless  act,  or  whether,  if  tor- 
tious, the  employer  or  some  third 
person  is  blameworthy,  or  even  that 
the  employee  is  at  fault,  if  not  wil- 
fully so.  The  statute  requires  com- 
pensation of  the  employer,  when  the 
employer  and  employee  have  elected 
to  become  subject  to  the  act,  "in 
every  case  of  personal  injury  or 
death  of  his  employee,  caused  by  ac- 
cident, arising  out  of  and  in  the 
course  of  employment,  without  re- 
gard to  the  question  of  negligence, 
except  accidents  which  are  inten- 
tionally self-inflicted  or  when  the 
intoxication  of  such  employee  is  the 
natural  or  proximate  cause  of  the 
injury.  .  .  .  Gen,  Stat.  1913,  § 
8203.  The  statute  evidences  no  af- 
firmative purpose  to  restrict  the  op- 
eration of  the  contract  to  accidental 
injuries  happening  within  the  state. 
That  a  statute  might  make  such  lim- 
itation expressly  is  clear;  or  the 
wording  of  it  might  require  such 
construction  by  way  of  proper  in- 
ference. 

In  Connecticut,  New  York,  Rhode 
Island,  West  Virginia,  Indiana,  and 
New  Jersey,  under  varying  statutes 
and  with  facts  changing  from  case 
to  case,  it  is  held  that  compensa- 
tion may  be  awarded  for  an  injury 
occurring  outside  the  state.  Ken- 
nerson  v.  Thames  Towboat  Co.  89 
Conn.  367,  L.R.A.1916A,  436,  94  Atl. 
872 ;  Post  V.  Burger  &  Gohlke,  216 
N.  Y.  544,  111  N.  E.  351,  Ann.  Cas. 
1916B,  158, 10  N.  C.  C.  A.  888 ;  Grin- 
nell  V.  Wilkinson,  39  R.  1. 447,  L.R. A. 
1917B,  767,  98  Atl.  103,  Ann.  Cas. 
1918B,  618;  Gooding  v.  Ott,  77  W, 
Va.  487,  L.R.A.1916D,  637,  87  S.  E. 
862 ;  Hagenback  v.  Leppert,  —  Ind. 
App.  —  117  N.  E.  531;  Rounsaville 
V.  Central  R.  Co.  87  N.  J.  L.  371,  94 


Atl.  392.  And  see  Foley  v.  Home 
Rubber  Co.  89  N.  J.  L.  474,  99  Atl. 
624,  where  the  right  to  compensa- 
tion was  tacitly  conceded.  Massa- 
chusetts and  California  are  opposed. 
Gould's  Case,  215  Mass.  480,  102  N. 
E.  693,  Ann.  Cas.  1914D,  372,  4  N. 
C.  C.  A.  60;  North  Alaska  Salmon 
Co.  V.  Pillsbury,  174  Cal.  1,  L.R.A. 
1917E,  642,  162  Pac.  93.  And  so 
are  the  English  cases.  Tomalin  v.  S» 
Pearson  &  Son  [1909]  2  K.  B.  61, 
78  L.  J.  K.  B.  N.  S.  863,  100  L.  T. 
N.  S.  685,  25  Times  L.  R.  477,  2  B. 
W.  C.  C.  1 ;  Schwartz  v.  India  Rub- 
ber, Gutta  Percha  &  Teleg.  Works 
Co.  [1912]  2  K.  B.  299,  81  L.  J.  K. 

B.  N.  S.  780,  106  L.  T.  N.  S.  706,  28 
Times  L.  R.  331,  [1912]  W.  C.  Rep. 
190,  5  B.  W.  C.  C.  390;  Hicks  v. 
Maxton,  124  L.  T.  Jo.  135,  1  B.  W. 

C.  C.  150.  The  cases  are  collected 
and  discussed  in  the  treatises  and 
annotated  cases.  1  Honnold,  Work- 
men's Comp.  §  8 ;  1  Bradbury,  Work- 
men's Comp.  34-68;  Dosker's  Man- 
ual Comp.  §§  261-263;  Kennerson 
V.  Thames  Towboat  Co.  89  Conn. 
367,  L.R.A.1916A,  443,  94  Atl.  372 ; 
Post  V.  Burger  &  Gohlke,  216  N.  Y. 
544,  111  N.  E.  851,  Ann.  Cas.  1916B, 
158,  10  N.  C.  C.  A.  888. 

A  consideration  at  length  of  the 
arguments  which  support  the  di- 
verse views  does  not  serve  our  pres- 
ent purpose.  Different  arguments 
appeal  to  different  courts.  Often  a 
distinction  is  drawn  between  an 
elective  and  a  compulsory  act,  with 
the  suggestion  that  in  the  case  of 
the  former  there  is  a  contract  to  pay 
which  is  the  basis  of  the  right  to 
compensation ;  that  a  contract  is  not 
local  as  is  a  tort,  and  therefore  state 
boundaries  are  not  important. 
Whether  an  agreement  to  pay  is 
imported  into  the  contract  of  hiring 
where  a  compulsory  act  is  in  force 
is  not  material  to  our  inquiry,  for 
ours  is  not  such  an  act.  That  under 
our  act  there  is  a  contract  obliga- 
tion is  clear.  The  weight  of  author- 
ity supports  the  view  that  under  an 
elective  act  like  ours,  and  with  facts 
such  as  are  present,  an  accidental  in- 
jury, though  it  occurs  outside  the 
state,  is  compensable.    This  view  we 
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adopt.  There  is  nothing  in  Johnson 
V.  Nelson,  128  Minn.  158, 150  N.  W. 
€20,  opposed.  The  injury  there  in- 
volved occurred  in  Wisconsin  and 
the  employer  and  employee  were  by 
their  election  subject  to  the  Com- 
pensation Act  of  that  state.  It  was 
held  that  the  employee  could  not 
maintain  a  common-law  action  in 
Minnesota  for  the  Wisconsin  injury. 
A  basic  thought  underlying  the  Com- 
pensation Act  is  that  the  business 
or  industry  shall  in  the  first  in- 
stance pay  for  accidental  injuries  as 
a  business  expense  or  a  part  of  the 
cost  of  production.  It  may  absorb 
it  or  it  may  put  it  partly  or  wholly 
on  the  consumer  if  it  can.  The  eco- 
nomic tendency  is  to  push  it  along, 
jiist  as  it  is  to  shift  the  burden  of 
unrestrained  personal  injury  litiga- 
tion. When  a  business  is  localized 
in  a  state,  there  is  nothing  incon- 
sistent with  the  principle  of  the 
Compensation  Act  in  requiring  the 
employer  to  compensate  for  injuries 
in  a  service  incident  to  its  conduct, 
sustained  beyond  the  borders  of  the 
state.  The  question  of  policy  is  with 
the  legislature.  It  may  enact  an 
elective  compensation  act  bringing 
such  result  if  it  chooses.  In  the 
case  before  us  the  business  of  the 
employer  was  localized  in  the  state. 
What  the  employee  did,  if  done  in 
Minnesota  was  a  contribution  to  the 
business  involving  an  expense  and 
presumably  resulting  in  a  profit.  It 
was  not  different  because  done' 
across  the  border  in  North  Dakota. 
It  was  referable  to  the  business 
centralized  in  Minnesota.  Some- 
times the  construction  which  we 
adopt  will  result  to  the  immediate 
advantage  of  the  employee  and 
against  the  employer,  and  some- 
times the  result  will  be  the  reverse. 
Whatever  view  is  adopted,  perplex- 
ing situations  may  arise.  Business 
has  scant  respect  for  state  bound- 
aries. An  industry  may  be  located  a 
part  in  one  state  and  a  part  in  an- 
other, or  it  may  have  separate  busi- 
ness situs  in  two  or  more,  and  its 
employees  may  from  time  to  time 
work  in  each  and  may  reside  in  one 


or  another  at  their  convenience.  Sit- 
uations may  arise  where  it  is  diffi- 
cult to  say  whether  the  employment 
is  referable  by  the  act  of  the  parties 
or  by  intendment  of  law  to  a  busi- 
ness conducted  in  one  state  or  an- 
other, and   whether  the   governing 
law  applicable  to  an  injury  coming 
from  the  employment  is  that  of  the 
one  or  the  other,  or  whether  there 
may  be  a  recovery  of  the  employer 
under  the  Compensation  Act  of  one 
state  and  of  a  third  person  under 
the  common  law  of  the  state  of  the 
injury.    They  are  safely  left  for  de- 
termination when  they  arise.    Here, 
if  the  facts  stated  in  the  complaint 
are  true,  the  employment  was  refer- 
able to  the  business  conducted  in 
Minnesota,  and  its 
Compensation     Act  ^mpe~rtion- 
is     the     governing  *"i"^  •"*  •* 
law    between     em- 
ployer and  employee.    We  hold  that 
judgment  on  the  pleadings  should 
not  have  been  directed  for  the  em- 
ployer. 

2.  The  statute  contemplates  the 
review  of  questions  of  law  arising 
in  the  administration  of  the  Com- 
pensation Act  by  certiorari.  Gen. 
Stat.  1913,  §  8225.  It  does  not  in- 
tend the  review  by  certiorari  of 
orders  and  judgments  not  in  their 

nature     appealable  Certiorari- 
under  our  practice,  order*  in  com- 
An  order  for  judg-  «*•"•"—  «-•■• 
ment  on  the  pleadings  from    early 
times  has  been  held  not  appealable. 
1  Bunnell  Dig.  (Minn.)  §  309.     The 
writ  sought   to   review   the    order 
granting  the  motion  for  jud^rment. 
To  convenience  the  parties  we  al- 
lowed a  remand  of  the  case  for  the 
entry  of  judgment  and  the  making:  of 
amendments   appropriate   to  bring 
the  judgment   here  for   proper  re- 
view.    Some  inconvenience  has  re- 
sulted to  the  parties  frDm  relator's 
improper   procedure.     We   empha- 
size the  importance  of  the   observ- 
ance of  the  statute  and  settled  prac- 
tice by  withholding  from  the  relator 
statutory  costs. 
Judgment  reversed. 
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ANNOTATION. 

EKtraterritorial  operation  of  Workmen's  CompenMlion  Statutes;  conflict  of 

laws* 


I.  Introductory,  1351. 
II.  Extraterritorial    operation    of    stat- 
utes: 

a.  Extraterritorial  operation  neces- 

sary to  carry  out  purpose  of 
statutes,  1361. 

b.  Acceptance   of   elective   acts  as 

constituting  contract  e£fective 
in  other  states,  1355. 

/.  Introductory. 

There  is  a  sharp  conflict  of  author- 
ity as  to  whether  the  compensation 
statutes  have  extraterritorial  opera- 
tion, and  this  conflict  is  based  upon 
the  views  of  the  individual  courts  as 
to  the  general  purposes  of  the  stat- 
utes, and  upon  the  provisions  of  the 
statutes  themselves,  rather  than  upon 
any  general  underlying  principles  of 
law.  Compensation  statutes  may  be 
divided  into  two  general  classes; 
those  which  are  compulsory  and  those 
which  are  elective;  but  this  fund- 
amental distinction  does  not  afford 
any  guide  in  determining  whether  or 
not  the  statutes  are  to  be  considered 
as  applying  to  injuries  occurring  out- 
side of  the  state,  since  statutes  of  both 
classes  have  been  construed  to  apply 
and  not  to  apply  to  such  injuries. 
Consequently  the  decisions  of  one 
state  have  but  little  weight  in  deter- 
mining the  proper  construction  of  the 
statutes  of  another  state.  This  point 
has  been  recognized  by  the  supreme 
court  of  Iowa. 

Thus,  in  Pierce  v.  Bekins  Van  & 
Storage  Co.  (1919)  —  Iowa,  — ,  172 
N.  W.  191,  the  court  said :  *'We  con- 
clude that  resort  to  the  decisions  in 
other  jurisdictions  would  be  of  very 
doubtful  value  in  interpreting  the 
Iowa  act,  and  we  shall  refrain  from  so 
resorting." 

So,  too,  in  State  ex  rel.  Chambers 
V.  District  Ct.  (reported  herewith), 
ante,  1347,  the  Minnesota  supreme 
court  said:  "A  consideration  at 
length  of  the  arguments  which  sup- 
port the  diverse  views  does  not  serve 
our  present  purpose.  Different  arg- 
uments appeal  to  different  courts.' 
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II. — continued. 

c.  Effect    of    miscellaneous    provi- 

sions in  statutes,  1357. 

d.  Doctrine    that   statutes    do    not 

have     extraterritorial     opera- 
tion, 1359. 
III.  Conflict  of  laws,  1361. 

The  question  of  the  extraterritorial 
operation  of  the  statutes  and  the  ques- 
tion of  conflict  of  laws  are  so  closely 
interwoven  that  it  is  necessary  to  dis- 
cuss both  questions  in  one  annotation. 

II,  ErtraterritoHal     operation    of    8fof- 

uteti, 

a.  Extraterritorial    operation    neceasary 
to   carry   out  purpose   of  statutes. 

The  doctrine  is  put  forward  in  some 
cases  that  the  Compensation  Acts  rest 
upon  the  basic  principle  that  the  bus!-, 
ness  or  industry  shall  in  the  first  in- 
stance pay  for  accidental  injuries  as 
a  business  expense  or  a  part  of  the 
cost  of  production ;  and,  consequently, 
work  done  by  an  employee  acting  with- 
in the  scope  of  his  employment  is  pre- 
sumably done  to  advance  the  business, 
although  the  work  may  be  performed 
across  the  border  of  the  state;  and 
any  accidents  suffered  by  him  while 
so  engaged  should  be  compensated  by 
the  business,  precisely  the  same  as  if 
it  were  performed  within  the  state 
boundary.  Therefore,  an  employee, 
although  injured  outside  of  the  state, 
is  entitled  to  the  benefit  of  the  statute 
unless  the  statute  itself  clearly  shows 
the  intention  of  the  legislature  to  con- 
fine its  operation  to  accidents  occur- 
ring within  the  state. 

This  is  the  view  taken  in  State  ex 
rel.  Chambers  v.  District  Ct.  (re- 
ported herewith)  ante,  1347.  A  con- 
cise statement  of  this  view  may  be 
repeated  here  to  show  more  clearly 
the  position  of  the  court:  "When  a 
business  is  localized  in  a  state  there  is 
nothing  inconsistent  with  the  prin- 
ciple of  the  Compensation  Act  in  re- 
quiring the  employer  to  compensate 
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for  injuries  in  a  service  incidental  to 
its  conduct,  sustained  beyond  the 
borders  of  the  state.  The  question  of 
policy  is  with  the  legislature.  It  may 
enact  an  elective  compensation  act 
bringing  such  result  if  it  chooses.  In 
the  case  before  us  the  business  of  the 
employer  was  localized  in  the  state. 
What  the  employee  did,  if  done  in  Min- 
nesota, was  a  contribution  to  the  busi- 
ness, involving  an  expense  and  pre- 
sumably resulting  in  a  profit.  It  was 
not  different  because  [it  was]  done 
across  the  border  in  North  Dakota.  It 
was  referable  to  the  business  central- 
ized in  Minnesota." 

The  same  view  was  adopted  by  the 
Minnesota  court  in  State  ex  rel.  Mary- 
land Casualty  Co.  v.  District  Ct. 
(1918)  140  Minn.  427,  168  N.  W.  177, 
and  in  State  ex  rel.  McCarthy  Bros. 
Co.  V.  District  Ct.  (1918)  —  Minn.  — , 
169  N.  W.  274. 

The  Wisconsin  supreme  court  also, 
in  holding  that  the  act  would  apply  to 
an  injury  occurring  in  another  state, 
based  its  decision  upon  the  theory  that 
the  Compensation  Act  is  based  upon 
the  economic  theory  that  it  is  in  the 
interest  of  the  general  welfare  that 
the  damages  arising  from  injuries  sus- 
tained by  persons  engaged  in  partic- 
ular industries  shall  be  borne  by  that 
industry.  Anderson  v.  Miller  Scrap 
Iron  Co.  (1919)  —  Wis.  — ,  170  N.  W. 
275.  The  court  said :  "If  the  applica^ 
tion  of  the  law  be  limited  to  injuries 
occurring  within  this  state,  then  in 
the  case  of  injuries  sustained  without 
the  state  the  employer  will  not  be  li- 
able, except  he  be  negligent,  and 
where  he  is  not  negligent  the  whole 
loss  must  be  borne  by  the  employee, 
and  the  whole  legislative  purpose  is, 
as  to  injuries  sustained  without  the 
state,  defeated.  We  have  extensive 
borders;  thousands  of  employees  are 
passing  out  of  and  into  Wisconsin 
daily  and  almost  hourly,  in  the  dis- 
charge of  their  ordinary  duties.  Can 
it  be  that  the  legislature  intended  that 
every  time  these  employees  crossed  the 
state  line  their  right  to  compensation 
for  injuries  incidental  to  and  growing 
out  of  their  employment  should  be 
changed,  and  that  as  to  injuries  which 
occur   beyond  the   state   line  the  old 


system,  instead  of  the  new,  should  ap- 
ply ?*• 

So,   too,   the   Connecticut   supreme 

court  in  Keiinerson  v.  Thames  Tow- 
boat  Co.  (1915)  89  Conn.  367,  L.R.A 
1916A,  436,  94  Atl.  372,  said  that 
the  act  assumed  that  "accident  is 
incident  to  employment,"  and  pur- 
posed to  charge  the  cost  in  the  case 
of  any  injury  not  caused  by  the 
wilful  and  serious  misconduct  or 
intoxication  of  the  injured  employee 
to  the  industry  in  which  it  oc- 
curred. It  intended  that  the  employee 
should  know  what  compensation  he  or 
his  dependents  would  receive  in  the 
event  of  injury,  and  that  the  employer 
should  know  his  liability  in  this  re- 
gard, and  so  might  include  it  in  the 
items  charged  to  operation.  The  court 
said :  "If  our  act  intends  its  contract 
of  employment  to  include  compensa- 
tion for  injuries  occurring  only  within 
our  jurisdiction,  it  manifestly  defeats 
its  own  ends.  In  that  case  the  employ- 
er may  not  charge  to  the  industry  the 
compensation  for  injuries  occurring 
without  the  state,  and  the  employee  or 
his  dependents  may  not  collect  the 
same.  Neither  employer  nor  employee 
can  know  what  portion  of  this  period 
of  employment  will  be  subject  to  the 
provisions  of  the  act." 

To  hold  that  the  Colorado  statute 
did  not  apply  to  injuries  occurring 
outside  of  the  state  would  destroy  the 
very  spirit  and  purpose  of  the  law  as 
it  affects  the  employer,  the  employee, 
and  the  public  welfare,  said  the  Col- 
orado supreme  court  in  Industrial 
Commission  v.  -ffiTNA  L.  Ins.  Co.  (re- 
ported herewith)  ante,  1336.  In  this 
case  the  employer  did  business  not 
only  in  Colorado,  but  in  a  number  of 
surrounding  states.  The  contention 
of  the  court  was  that,  if  the  statute 
was  held  not  to  apply  extraterritori- 
ally,  then,  if  it  were  assumed  that 
there  are  no  compensation  laws  in  the 
states  where  the  employees  were  to 
perform  their  services,  there  could  be 
no  recovery  of  compensation  notwith- 
standing all  premiums  sufficient  to 
maintain  the  workers'  accident  insur- 
ance had  been  fully  paid.  On  the 
other  hand,  if  it  was  assumed  that  the 
Workmen's    Compensation    Law    pre- 
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vailed  in  each  of  the  states  in  which 
the  employer  did  business,  then  the 
latter  must  be  compelled  to  comply 
with  each  statute,  and  to  pay  the  pre- 
miums required  by  the  law  of  each 
state  for  the  protection  of  one  em- 
ployee. 

And  in  Pierce  v.  Bekins  Van  &  Stor- 
age Co.  (1919)  —  Iowa,  — .  172  N.  W. 
191,  the  Iowa  supreme  court  said  that 
if  the  statute  contained  an  express 
provision  limiting  its  application  to 
injuries  occurring  within  the  state,  it 
would  make  impossible  the  accom- 
plishment of  the  one  purpose  of  the 
act,  namely,  to  bring  about  speedy 
payment  by  procedure  at  once  simple 
and  inexpensive;  and  it  would  further 
tend  to  nullify  another  thing  intend- 
ed; namely,  that  the  employer  shall 
be  enabled  to  charge  to  the  industry 
what  injury  to  the  employee  engaged 
therein  will  cost.  The  court  said:  "As 
to  the  first,  compelling  the  employee  to 
bring  a  common-law  suit,  and  to  ap- 
ply to  its  decision  the  statutes  of 
another  state,  is  certainly  not  calcu- 
lated to  promote  speedy  payment  by 
procedure  simple  and  inexpensive.  As 
tp  the  second,  the  employer  could  fix 
no  tax  upon  his  business  to  meet  ex- 
penditures for  compensation  because 
he  would  not  pay  statute  compensa- 
tion where  the  injury  occurred  outside 
of  the  state,  and  could  not  foretell 
what  proportion  of  injuries  to  be  com- 
pensated for  would  arise  outside  of 
the  state." 

So,  too,  in  Gooding  v,  Ott  (1916)  77 
W.  Va,  487,  L.R.A.1916D,  637,  87  S.  E. 
862,  it  was  held  that  it  would  work 
great  injustice  on  the  part  of  both 
the  employer  and  employee  were  the 
compensation  to  be  paid  limited  to 
cases  of  injuries  received  within  the 
state.  The  court  said:  "So  con- 
strued, the  statute  would  impose  un- 
equal burdens  upon  and  give  unequal 
protection  to  mine  owner  and  miner 
from  whom  premiums  were  exacted. 
They  would  both  be  liable  for  benefits 
not  received."  This  view  of  the  court 
was  reasserted  in  Fouthey  v.  Ott 
(1917)  80  W,  Va.  88,  92  S.  E.  148,  15 
N.  C.  C.  A.  919. 

Again,  in  Pierce  v.  Bekins  Van 
&  Storage  Co.   (Iowa)   supra,  it  was 


held  that  the  view  that  it  was  not  in- 
tended to  limit  recovery  under  the  act 
to  injuries  sustained  while  in  the  state 
is  supported  by  an  application  of  the 
reasoning  upon  which  the  rule  "desig- 
natio  unius  est  exclusio  alterius" 
rests.  The  court  stated  that  the  stat- 
ute repeatedly  asserts  that  the  em- 
ployer is  to  provide  compensation  for 
injuries  sustained  arising  out  of  and 
in  the  course  of  the  employment,  and 
that  the  only  cases  excepted  from  the 
statute  are  those  which  do  not  arise 
out  of  and  in  the  course  of  the  employ- 
ment. The  court  said:  "Where  stat- 
ed things  are  enumerated,  things  not 
named  are  excluded.  On  the  same 
reasoning,  where  a  statute  declares 
that  compensation  under  its  terms  is 
to  be  made  for  any  and  all  injuries 
sustained,  without  limitation  beyond 
that  they  shall  occur  in  the  course  of 
and  arise  out  of  the  employment,  it 
is  the  declared  intention  that  compen- 
sation shall  be  made  under  the  stat- 
ute if  the  injury  be  of  the  class  named 
in  the  statute;  the  only  limitation* is 
the  relation  of  the  injury  to  the  duty. 
No  exception  based  on  the  place  where 
the  injury  occurs  is  found  in  the  lan- 
guage, and  if  it  is  to  be  ingrafted  up- 
on that  language  it  must  be  done  by 
judicial  legislation." 

The  Connecticut  court  in  Kennerson 
v.  Thames  Towboat  Co.  (1915)  89 
Conn.  367,  L.R.A.1916A,  436,  94  Atl. 
372,  also  laid  special  emphasis  upon 
the  fact  that  the  expression  ''any  in- 
jury" was  repeatedly  used  throughout 
the  statute,  without  any  limitation  as 
to  the  place  in  which  the  injury  arose. 

And  .the  New  York  act,  which  is  a 
compulsory  statute,  has  been  held  to 
apply  to  accidents  which  occur  out- 
side of  the  state,  since  the  cost  of  in- 
surance to  be  carried  by  the  employer 
is  determined  by  the  number  of  his 
employees  and  the  wages  paid  to  them, 
and  not  by  the  number  of  employees 
employed  within  the  state.  Post  v. 
Burger  &  Gohlke  (1916)  216  N,  Y.  544, 
111  N.  E.  350,  Ann.  Cas.  1916B,  158,  10 
N.  C.  C.  A.  888.  So,  too,  the  word  "em- 
ployees," as  defined  by  the  act,  in- 
cludes the  person  engaged  in  the 
course  of  his  employment  away  from 
the  plant  of  the  employer;   the  Ian- 
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guage  of  the  statute,  if  construed  lit- 
erally, expressly  includes  an  employee 
who  was  injured  in  another  state, 
away  from  the  plant  of  his  employer, 
but  under  the  employer's  express 
direction.  The  court  further  said  that 
one  of  the  objects  of  the  act  was  to 
prevent  injured  workmen  and  their  de- 
pendents from  becoming  objects  of 
charity,  and  the  danger  of  injured 
workmen  and  their  dependents  becom- 
ing objects  of  charity  was  just  as 
great  when  the  accident  occurred  out- 
side the  boundaries  of  the  state  as 
when  it  occurred  within. 

The  decision  in  the  Post  Case  has 
been  followed  in  Fitzpatrick  v.  Black- 
all  &  B.  Co,  (1917)  220  N.  Y.  671,  116 
N.  E.  1044;  Jenkins  v.  T.  Hogan  &  Sons 
(1917)  177  App.  Div.  36,  163  N.  Y. 
Supp.  707;  Gilbert  v.  Des  Lauriers 
Column  Mould  Co.  (1917)  180  App. 
Div.  59,  167  N.  Y.  Supp.  274;  Holmes 
V.  Communipaw  Steel  Co.  (1919)  186 
App.  Div.  645,  174  N.  Y.  Supp.  772. 

So,  a  claimant  who  was  employed 
under  a  New  York  contract,  and  was 
injured  while  performing  services  for 
his  employer  away  from  the  plant  of 
such  employer  in  the  state  of  New 
Jersey,  is  under  the  protection  of  the 
New  York  statute  rather  than  under 
the  New  Jersey  statute,  and  the  fact 
that  the  claimant  was  induced  to  in- 
voke the  New  Jersey  statute  in  the 
first  instance  does  not  deprive  him  of 
his  rights  under  the  New  York  stat- 
ute, and  the  insurance  carrier  is  not 
aggrieved  if  credited  with  the  amount 
it  had  paid  under  the  provision  of  the 
New  Jersey  act.  Gilbert  v.  Des  Lau- 
riers Column  Mould  Co.  (1917)  180 
App.  Div.  59,  167  N.  Y.  Supp.  274. 

In  support  of  the  contention  that 
the  New  York  statute  applies  extra- 
territorially  because  the  amount  which 
an  employer  is  required  to  pay  into 
the  insurance  fund  is  based  solely  up- 
on the  size  of  his  pay  roll  and  the 
character  of  his  business,  and  the  fact 
that  one  of  his  employees  may,  from 
time  to  time,  be  outside  the  state  in 
the  course  of  his  employment,  does  not 
diminish  the  amount  of  premium 
which  the  employed  has  to  pay,  the 
court,  in  Spratt  v.  Sweeney  &  G.  Co. 
(1915)    168  App.  Div.  403,  153  N.  Y, 


Supp.  505,  9  N.  C.  C.  A.  918,  said: 
"The  employee  cannot  refuse  to  do 
the  master's  bidding  within  the  course 
of  the  employment  upon  the  ground 
that  it  requires  him  to  puss  over  the 
state  line,  and  the  law  cannot  contem- 
plate that  he  shall  lose  the  benefit  of 
the  act  because  he  is  performing  the 
duties  of  his  employment.  The  stat- 
ute must  have  a  broad  and  liberal  in- 
terpretation to  protect  the  employee 
and  to  compensate  him  for  all  injuries 
received  in  the  course  of  the  employ- 
ment, and  to  charge  upon  the  fund  or 
the  insurer  the  loss  which  otherwise 
must  fall  upon  the  master.  By  com- 
plying with  the  act  the  employer  is 
guaranteed  protection,  and  the  mon- 
eys which  he  has  paid  into  the  fund 
or  secured  to  be  paid  must  bear  the 
losses  which  they  were  intended  to 
meet;  otherwise  the  employer  and  the 
employee  are  suffering  at  the  hands 
of  the  state."  The  decision  in  this 
case  was  affirmed  by  the  court  of  ap- 
peals in  (1916)  216  N.  Y.  763,  111  N. 
E.  1100,  on  authority  of  Post  v.  Burg- 
er &  Gohlke  (N.  Y.)  supra. 

So,  too,  in  Gooding  v.  Ott  (1916) 
77  W.  Va,  487,  L.R.A.1916D,  637,  87 
S.  E.  862,  the  court  called  attention  to 
the  fact  that  employers  were  com- 
pelled to  pay  into  the  state  compensa- 
tion fund  upon  the  basis  of  the  entire 
wages  paid  to  the  employees. 

It  was  held  in  .Rounsaville  v.  Cen- 
tral R.  Co.  (1915)  87  N.  J.  L.  371,  94 
Atl.  392,  that  the  fact  that  the  ac- 
cident happened  in  another  state  is 
irrelevant  when  the  proceedings  were 
brought  in  New  Jersey  for  liability 
under  the  New  Jersey  act,  and  the 
contract  of  employment  was  a  New 
Jersey  contract.  The  supreme  court 
said:  "The  place  where  the  accident 
occurs  is  of  no  more  relevance  than 
is  the  place  of  accident  to  the  assured 
in  an  action  on  a  contract  of  accident 
insurance,  or  the  place  of  death  of  the 
assured  in  an  action  on  a  contract  of 
life  insurance."  The  judgment  of  the 
supreme  court  in  this  case  was  re- 
versed by  the  court  of  errors  and  ap- 
peals in  (1917)  90  N.  J.  L.  176,  101 
Atl.  182,  upon  the  ground,  not  within 
the  scope  of  this  note,  that  the  injury 
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was  received  in  the  course  of  inter- 
state commerce. 

The  question  whether  the  Kansas 
act  applies  to  injuries  received  outside 
the  state  was  suggested  but  not  de- 
cided in  Hicks  v.  Swift  &  Co.  (1917) 
101  Kan.  760,  168  Pac.  905.  The  court 
said  that  the  operation  of  the  statute 
is  not  in  so  many  words  limited  to 
the  state,  but  contains  some  incidental 
expressions  implying  an  assumption 
that  the  injuries  to  which  it  relates 
would  occur  in  Kansas.  Releases, 
agreements,  and  awards  under  it  are 
required  to  be  filed  in  the  "county  in 
which  the  accident  occurred,"  and 
provisions  relating  to  defenses  are 
made  applicable  to  an  action  "for  a 
personal  injury  sustained  within  the 
state." 

The  Indiana  act  expressly  provides 
that  the  statute  shall  be  applicable 
to  injuries  received  outside  of  the 
state,  and  it  has  been  held  by  the  In- 
diana court  that  this  provision  can  be 
defeated  only  by  other  words  within 
the  statute  which  are  equally  plain, 
unmistakable,  and  rigid.  Hagenback 
v.  Leppert  (1917)  —  Ind,  App.  — ,  117 
N.  E.  531. 

The  New  York  statute  expressly  ap- 
plies to  the  operation  without  the 
state,  "including  repair  of  vessels 
other  than  vessels  of  other  states  or 
countries  used  in  interstate  or  foreign 
commerce."  In  Edwardsen  v.  Jarvis 
Lighterage  Co.  (1915)  168  App.  Div. 
368,  153  N,  Y.  Supp.  391,  it  was  held 
that  the  captain  of  a  lighter,  who  was 
injured  while  his  lighter  was  being 
unloaded,  was  engaged  in  the  "opera- 
tion" of  the  lighter,  and  consequently 
was  entitled  to  compensation  although 
the  injury  took  place  outside  of  the 
state. 

In  Kennerson  v.  Thames  Towboat 
Co.  (1915)  89  Conn.  367,  L.R.A.1916A, 
436,  94  Atl.  372,  the  court  said  that 
unless  the  intention  to  have  a  stat- 
ute operate  beyond  the  limits  of  a 
state  is  clearly  expressed  or  reason- 
ably to  be  inferred  from  the  language 
of  the  act  or  from  its  purpose,  subject- 
matter,  or  history,  the  presumption  is 
that  the  statute  is  intended  to  have  no 
extraterritorial  effect,  and  that  a  like 
presumption  should  control  the  opera- 


tion of  a  contract  based  upon  stat- 
utory authority. 

But  the  rule  that  statutes  shall  not 
be  construed  to  have  extraterritorial 
operation  unless  authority  for  such 
construction  is  found  in  the  act  in  un- 
equivocal language,  or  plain  and  un- 
mistakable words,  was  held  by  the 
Iowa  supreme  court  in  Pierce  v.  Bek- 
ins  Van  &  Storage  Co.  (1919)  —  Iowa, 
— ,  172  N.  W.  191,  to  be  applicable  to 
Cases  in  delicto  only,  and  not  to  the 
construction  of  a  compensation  stat- 
ute. 

h.  Acceptance  of  elective  acts  as  con^ 
stituting  contract  effective  in  other 
states. 

•  In  some  decisions  it  is  pointed  out 
that  under  the  elective  acts  the  rights 
and  duties  as  to  compensation  are  con- 
tractual, and  consequently  it  is  imma- 
terial that  the  injury  occurs  outside  of 
the  borders  of  the  state. 

Thus,  in  State  ex  rel.  Chambers  v. 
District  Ct.  (reported  herewith), 
ante,  1347,  the  court  said:  "Often  a 
distinction  is  drawn  between  an  elec- 
tive and  a  compulsory  act,  with  the 
suggestion  that  in  the  case  of  the  for- 
mer there  is  a  contract  to  pay  which 
is  the  basis  of  the  right  to  compensa- 
tion; that  a  contract  is  not  local,  as 
is  a  tort,  and  therefore  state  bound- 
aries are  not  important.  Whether  an 
agreement  to  pay  is  imported  into  the 
contract  of  hiring  where  a  compulsory 
iact  is  in  force  is  not  material  to  our 
inquiry,  for  ours  is  not  such  an  act. 
That,  under  our  act,  there  is  a  con- 
tract obligation,  is  clear.  The  weight 
of  authority  supports  the  view  that, 
under  an  elective  act  like  ours,  and 
with  facts  such  as  are  present,  an  ac- 
cidental injury,  though  it  occurs  out- 
side the  state,  is  compensable." 

In  response  to  the  contention  that 
no  distinction  in  construction  is  to  be 
based  upon  whether  the  act  is  com- 
pulsory or  elective,  the  Iowa  supreme 
court  in  Pierce  v.  Bekins  Van  &  Stor- 
age* Co.  (1919)  —  Iowa,  — ,  172  N.  W. 
191,  said  that  the  fact  that  the  stat- 
ute is  elective  has  controlling  bearing 
on  one  thing  that  is  highly  important; 
namely,  where  the  statute  is  elective 
as  to  both  employer  and  employee, 
payment  of  compensation  is  not  the 
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performance  of  a  statutory  duty,  but 
the  performance  of  conditions  in  the 
contract  of  hiring,  which  conditions 
are  in  the  contract  by  means  of  read- 
ing the  compensation  statute  into  the 
contract.  '  The  court  said:  "It  fol- 
lows, then,  that  it  is  quite  unnecessary 
to  make  this  case  turn  upon  a  holding 
that  the  statute  itself  is  operative  in 
Nebraska.  It  suffices  if  employer  and 
employee  contracted  in  Iowa  that,  if 
injury  was  sustained  in  Nebraska, 
compensation  should  be  governed  by 
the  terms  and  conditions  found  in  the 
Iowa  statute,  to  which,  by  law,  such 
contract  makes  reference." 

And  in  Deeny  v.  Wright  &  C.  Light- 
erage Co.  (1913)  136  N.  J.  L.  J.  121, 
the  court  said :  "The  statute  can  have 
no  extraterritorial  effect,  but  it  can 
require  a  contract  to  be  made  by  two 
parties  to  a  hiring,  that  the  contract 
shall  have  an  extraterritorial  effect." 

So,  in  Gooding  v.  Ott  (1916)  77  W. 
Va.  487,  L.R.A.1916D,  637,  87  S.  E. 
862,  the  West  Virginia  supreme  court 
of  appeals  said:  "A  distinction  has 
been  noted  in  some  of  the  authorities 
between  cases  arising  under  compul- 
sory statutes  and  those  controlled  by 
statutes,  as  in  New  Jersey,  and  we 
think  in  this  state,  which  are  option- 
al. Where  the  statute  compels  sub- 
mission by  the  employer  and  employee, 
there  is  no  contract,  as  a  general  rule, 
enforceable  outside  of  the  state.  But 
where,  as  in  New  Jersey  and  in  this 
state,  the  statute  makes  acceptance 
optional,  and  the  parties  freely  enter 
into  the  conti*act  of  employment  with 
reference  to  the  statute,  the  statute 
should  be  read  into  the  contract  as  an 
integral  part  thereof,  binding  the  par- 
ties, and  enforceable  in  any  jurisdic- 
tion, the  same  as  any  other  contract." 

The  court  further  said:  "Employ- 
ment under  these  new  compensation 
acts,  when  elective,  and  not  compul- 
sory, and  voluntarily  entered  into,  are 
treated  as  contracts  of  employment, 
to  be  interpreted  and  enforced  as  all 
other  contracts,  and  as  binding  upon 
the  parties  for  injuries  or  death  sus- 
tained in  any  place  to  which  such  con- 
tracts of  emplojrment  extend  the 
rights  of  the  parties." 

So,   too,    in   Grinnell    v.   Wilkinson 


(1916)  39  R  L  447,  L.R.A.1917B,  767, 
98  Atl.  103,  Ann.  Cas.  1918B,  618,  after 
citing  the  Connecticut,  New  Jersey, 
and  New  York  cases  referred  to  above, 
the  Rhode  Island  supreme  court  said: 
"We  are  of  the  opinion  that  the  rea- 
soning of  the  cases  above  cited  from 
New  York,  New  Jersey,  and  Connecti- 
cut is  quite  applicable  to  the  case  at 
bar;  that  under  the  Workmen's  Com- 
pensation Act  of  Rhode  Island  the  re- 
lation of  employer  and  employee  is 
contractual,  and  the  terms  of  the  act 
are  to  be  read  as  a  part  of  every  con- 
tract of  service  between  those  subject 
to  its  terms;  that  on  principle  and  in 
reason,  and  in  view  of  the  purpose, 
scope,  and  character  of  the  act,  it 
should  be  construed  and  held  to  in- 
clude injuries  arising  out  of  the  state 
as  well  as  those  arising  within  it ;  and 
that  the  weight  of  authority  upon  acts 
similar  to  our  own  gives  full  support 
to  our  conclusion." 

Again,  in  Pierce  v.  Bekins  Van  & 
Storage  Co.  (1919)  —  Iowa,  — ,  172 
N.  W.  191,  the  Iowa  court  said  that 
the  contention  that  the  statute  could 
not  have  an  extraterritorial  applica- 
tion because  a  statute  is  a  law  only 
within  the  state  in  which  it  was  enact- 
ed overlooked  the  distinction  that  the 
statute  may  be  so  read  into  a  contract 
of  hiring  as  that  compensation  accord- 
ing to  the  terms  of  the  statute  may 
be  recovered,  though  the  injury  was 
sustained  in  the  jurisdiction  in  which 
such  statute  was  not  effective  as  a 
law. 

On  the  other  hand,  the  Wisconsin 
supreme  court  in  Anderson  v.  Miller 
Scrap  Iron  Co.  (1919)  —  Wis.  — ,  170 
N.  W.  276,  in  taking  the  view  that  the 
statute  had  an  extraterritorial  appli- 
cation, said  that  in  their  opinion  it  did 
not  matter  that  the  law  had  an  elective 
feature  and  was  noncompulsory.  The 
Wisconsin  court  also  took  sharp  issue 
with  the  Minnesota  court  which  held 
that  the  liability  of  employers  in  com- 
pensation cases  was  based  upon  con- 
tracts. The  liability  was  purely  stat- 
utory, although  it  grew  out  of  and 
was  incidental  to  a  relationship  based 
upon  contracts,  but  this  fact  did  not 
make  it  contractual  any  more  than  it 
made  the  liability  of  the  employer  at 
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common  law  contractual,  for  that,  too, 
was  a  liability  which  grew  out  of  and 
was  incidental  to  a  like  relationship. 
The  court  said  that  if,  as  had  been 
said  in  some  cases,  the  liability  of  the 
employer  under  the  law  is  a  contrac- 
tual obligation,  then  the  rights  and 
liabilities  of  the  parties  would  always 
be  referable  to  the  law  in  force  at  the 
time  the  contract  of  employment  was 
entered  into;  and  if  this  was  true,  the 
law  is  not  subject  to  amendment  as 
against  existing  contrat^ts  in  any  re- 
spect which  would  impair  the  contract 
within  the  meaning  of  that  term  as 
used  in  the  Constitution.  "Such  con- 
struction is  to  be  avoided  in  the  in- 
terest of  a  simple  and  correct  adminis- 
tration of  the  law,  and  should  not  be 
adopted  unless  the  clearly  expressed 
legislative  intent  excludes  other  con- 
struction," 

The  mere  fact  that  a  contract  of 
employment  was  made  within  the  state 
cannot  bring  the  employer  within  the 
act,  where  it  related  solely  to  work  to 
be  performed  outside  of  the  state,  and 
no  service  in  the  state  was  contem- 
plated or  performed. 

Thus,  in  Gardner  v.  Horseheads 
Constr.  Co.  (1916)  171  App.  Div.  66, 
156  N*  Y.  Supp.  899,  the  court,  in  hold- 
ing that  an  award  of  compensation 
was  erroneous,  said:  "The  contract 
of  employment  did  not  contemplate 
any  work  by  him  within  the  state;  no 
such  work  was  done.  The  statute  in 
question  is  intended  to  regulate  the 
relations  between  the  employer  and 
employee  in  hazardous  employments 
within  the  state,  and  to  protect  the 
employee  within  the  state  from  the  or- 
dinary risks  of  the  employment,  and  to 
charge  those  risks  upon  the  ultimate 
consumer.  The  mere  fact  that  an  em- 
ployee is  engaged  by  a  resident  of  the 
state  to  go  out  of  the  state  for  service, 
and  no  service  in  the  state  is  contem- 
plated or  done,  cannot  bring  the  em- 
ployment within  the  act.  Ordinarily  a 
statute  has  no  extraterritorial  effect. 
But  where  the  regular  service  of  the 
employee  is  being  performed  in  the 
state,  and,  as  an  incident  to  it,  he  goes 
over  the  state  line  temporarily,  we 
have  held  that  such  temporary  ab- 
sence from  the  state  does  not  relieve 


the  employer  from  liability  under  this 
statute.  The  relations  between  the 
decedent  and  the  company  with  ref- 
erence to  the  work  at  Ford  City  de- 
pended upon  the  laws  of  the  state  of 
Pennsylvania,  and  the  protection  there 
given  to  the  employer  and  the  em- 
ployee. The  mere  fact  that  the  con- 
tract was  made  in  the  state,  if  it  was 
made  in  the  state,  is  not  material  here, 
when  we  understand  that  the  contract 
related  solely  to  work  to  be  performed 
outside  of  the  state.  It  follows,  there- 
fore, that  the  employment  of  the  de- 
cedent was  outside  of  the  state  of  New 
York,  and  that  he  was  not  an  employee 
or  engaged  in  an  employment  within 
the  state  at  the  time  of  his  death/' 

The  New  York  act  has  no  applica- 
tion in  case  of  an  injury  to  an  em- 
ployee in  another  state,  where  the 
contract  of  employment,  although 
made  in  New  York,  was  made  prior 
to  the  enactment  of  the  Compensation 
Act,  and  the  hazardous  business  of 
the  employer  had  been  removed  from 
the  state  prior  to  such  enactment,  and 
at  the  time  of  the  injury  no  hazardous 
business  to  which  the  act  applied  was 
being  conducted  by  the  employer  with- 
in the  state.  Smith  v.  Heine  Safety- 
Boiler  Co.  (1918)  224  N,  Y.  9,  119  N. 
E.  878,  Ann.  Cas.  1918D,  316. 

* 

C4  Effect  of  tnisifellaneous  provisions  in 

atatutcB, 

Section  25  of  the  West  Virginia  act 
provides  that  the  compensation  com- 
missioner is  authorized  to  disburse 
the  compensation  funds  to  employees 
"who  shall  have  received  injuries  in 
this  state  in  the  course  of  and  result- 
ing from  their  employment."  The  su- 
preme court  of  West  Virginia,  how- 
ever, has  held  that,  considering  the 
object  and  purposes  of  the  statute  and 
all  the  terms  and  provisions  thereof* 
to  hold  that  no  compensation  was  re- 
coverable where  an  employee  was  in- 
jured outside  of  the  state  would  be  to 
place  too  narrow  a  construction  upon 
the  statute.  Gooding  v.  Ott  (1916)  77 
W.  Va,  487,  L.R.A.1916D,  637,  87  S.  E. 
862.  In  the  case  at  bar,  the  employee 
was  a  miner,  and  was  injured  while 
working  in  a  mine,  the  entrance  to 
which  was  within  the  state,  but  the 
point  at  which  he  was  injured  was  a 
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short  distance  beyond  the  state  line. 
Certain  amendments  to  the  st&tute 
were  held  by  the  court  to  clearly  show 
the  intention  of  the  les^islature  to  have 
the  act  apply  to  injuries  occurring 
outside  of  the  state,  notwithstanding 
the  provision  refers  to  the  payment  of 
funds  out  of  the  compensation  fund. 

And  in  Anderson  v.  Miller  Scrap 
Iron  Co.  (1919)  —  Wis.  — ,  170  N.  W. 
275,  it  was  contended  that  various  pro- 
visions in  the  statute  itself  showed 
that  it  was  the  intention  of  the  legis- 
lature to  limit  its  application  to  in- 
juries arising  within  the  state.  The 
Wisconsin  act  is  an  elective  statute, 
and  in  case  the  employer  does  not 
elect  to  become  bound  by  the  terms  of 
the  provision  relating  to  compensa- 
tion, he  is  deprived  of  certain  affirm- 
ative defenses  available  to  him  under 
the  prior  law,  and  the  statute  provides 
that  these  defenses  shall  be  denied 
him  "in  any  action  to  recover  dam- 
ages for  personal  injury  sustained 
within  this  state."  It  was  contended 
that  this  phrase  "within  the  state" 
clearly  limited  the  operation  of  the 
entire  act  to  injuries  arising  within 
the  state,  but  the  court  pointed  out 
that,  entirely  aside  from  the  statute, 
the  state  of  Wisconsin  could  not  pre- 
scribe liability  of  employers  for  pure- 
ly tortious  injuries  to  employees  oc- 
curring outside  of  the  state,  because 
the  liability  in  such  cases  is  that  pre- 
scribed by  the  law  of  the  place  where 
the  injury  occurred,  and  therefore  the 
phrase  in  question  is  to  be  considered 
merely  as  declaratory  of  the  existing 
general  law,  and  not  as  a  limitation 
upon  the  operation  of  the  compensa- 
tion features  of  the  statute. 

It  was  also  contended  that  the  pro- 
visions in  the  statute  relating  to  mi- 
nors "who  were  legally  permitted  to 
work  under  the  laws  of  the  state"  in- 
dicated a  restriction  of  the  operation 
of  the  statute.  But  in  reply  to  this 
contention,  the  court  said  that  the 
legislature  had  no  power  to  require 
safeguards  or  to  authorize  the  employ- 
ment of  minors,  or  to  regulate  or  su- 
pervise places  of  employment  with- 
out the  state,  and  so  again,  this  pro- 
vision could  not  be  considered  as  limit- 
ing the  application  of  the  act,  but  as 


relating  solely  to  particular  classes  of 
injuries,  and  as  conferring  special 
powers  upon  the  Industrial  Commis- 
sion. 

The  court  further  pointed  out  that 
the  portion  of  the  statute  withdrawing 
the  conunon-law  defenses  from  the 
employer  in  actions  for  tortious  in- 
juries was  distinct  from  that  portion 
imposing  the  statutory  obligation  for 
compensation  upon  the  employer,  and 
that  in  the  latter  portion  of  the  stat- 
ute there  was  no  language  from  which 
it  may  be  inferred  that  its  application 
was  intended  to  be  limited  to  injuries 
which  occur  within  the  state. 

So,  too,  the  Colorado  supreme  court 
in  Industrial  Commission  v.  .ffi?rNA 
L.  Ins.  Co.  (reported  herewith)  ante, 
1336,  held  that  the  use  of  the  words, 
"for  a  personal  injury  sustained  with- 
in this  state,"  in  the  section  dealing 
only  with  negligence  cases,  and  not 
with  compensation,  and  denyinsr  the 
defenses  of  assumed  risks,  the  fellow- 
servant  rule,  and  contributory  neg- 
ligence, did  not  show  the  intention  of 
the  legislature  to  limit  the  compensa- 
tion features  of  the  statute  to  ac- 
cidents occurring  within  the  state 
only. 

Again,  in  Kennerson  v.  Thames 
Towboat  Co.  (1915)  89  Conn.  367, 
L.R.A.1916A,  436,  94  Atl.  372,  the 
court  held  that  a  provision  in  the  act 
that  each  commissioner  had  jurisdic- 
tion of  all  claims  arising  in  his  dis- 
trict does  not  show  an  intention  that 
the  act  should  not  apply  to  injuries 
arising  in  other  states,  since  the  claim 
may  be  said  to  arise  at  the  domicil  of 
the  injured  party.  It  was  further  held 
that  a  provision  that  awards  and 
agreements  as  to  compensation  might 
be  filed  in  the  office  of  the  clerk  of  the 
court  within  the  county  in  which  the 
injury  occurred  should  not  be  given  a 
mandatory  construction  so  as  to  pre- 
vent applicability  of  the  act  to  in- 
juries arising  out  of  the  state.  And 
so,  too,  a  provision  that  an  appeal 
from  the  Commission's  award  may  be 
had  to  the  "superior  court  of  the  coun- 
ty in  which  the  injury  was  sustained** 
does  not  prevent  the  application  of  the 
act  to  injuries  outside  the  state,  since 
the  injury  may  be  said  to  have  been 
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sustained  in  the  place  where  the  con- 
tract was  made. 

The  contention  was  also  made  in 
Pierce  v.  Bekins  Van  &  Storage  Co. 
(1919)  —  Iowa,  — ,  172  N.  W.  191, 
that  the  provisions  of  the  statute  that 
failure  to  give  notice  within  a  stated 
time  should  work  a  bar  to  recovery, 
and  that  on  request  the  employee  must 
submit  himself  to  a  medical  examina- 
tion within  a  reasonable  time,  indicat- 
ed an  intent  to  limit  the  scope  of  the 
statute  to  the  state,  because  if  the  in- 
jury were  suffered  at  a  greater  dis- 
tance from  the  place  of  hiring  in 
Iowa,  the  employee  might  be  prevent- 
ed from  giving  notice  within  the  time 
required,  and  might  be  subjected  to 
great  hardship  to  submit  to  an  exam- 
ination at  the  place  elected  by  the 
employer.  The  court  pointed  out, 
however,  that  this  inconvenience  was 
merely  a  matter  of  degree,  and  that  it 
might  be  easier  for  the  employee  to 
give  notice  and  submit  himself  to  ex- 
amination if  the  injury  occurred 
across  the  state  line,  than  if  it  oc- 
curred at  a  far  distant  point  within 
the  state;  furthermore,  the  provision 
as  to  examination  does  not  enter  into 
the  question  at  all,  where  both  the  in- 
jury and  the  death  therefrom  occurred 
in  another  state. 

The  Nebraska  supreme  court  in 
Pierce  v.  Bekins  Van  &  Storage  Co. 
(Iowa)  supra,  also  overruled  conten- 
tions to  the  effect  that  to  construe  the 
act  to  apply  to  injuries  outside  the 
state  would  work  class  legislation, 
and  that  the  limitation  of  the  statute 
to  injuries  occurring  within  the  state 
was  shown  by  the  provision  making 
the  statute  inapplicable  to  interstate 
commerce,  the  provision  relating  to 
subrogation  to  rights  of  employees, 
the  provision  prohibiting  the  employer 
from  relieving  himself  by  contract  or 
other  device  from  liability  under  the 
statute,  and  the  provision  relating  to 
safety  devices  to  be  installed  by  the 
employer. 

d*  Doctrine    that   statutes    do    not    have 
extraterritorial  operation. 

On  the  other  hand,  a  number  of 
courts  have  held  that  the  Compensa- 
tion Statutes,  both  elective  and  com- 
pulsory, do  not  apply  in  case  of  in- 


juries received  while  the  employee 
was  at  work  in  another  state.  Various 
reasons  have  been  ascribed  by  the 
courts  for  so  limiting  the  application 
of  the  statutes. 

Thus,  in  Gould's  Case  (1913)  215 
Mass.  480,  102  N.  E.  693,  Ann.  Cas. 
1914D,  372,  4  N.  C.  C.  A.  60,  in  holding 
that  the  Massachusetts  act  had  no  ap- 
plication to  accidents  occurring  out- 
side the  state,  the  court  said  that,  in 
the  absence  of  unequivocal  language 
to  the  contrary,  it  was  not  to  be  pre- 
sumed that  statutes  respecting  this 
matter  are  designed  to  control  conduct 
or  fix  the  rights  of  parties  beyond  thjB 
territorial  limits  of  the  state.  The 
court  further  pointed  out  that  there 
were  several  provisions  of  the  statute 
which  indicate  solely  intrastate  opera- 
tion. It  was  provided  that  the  em- 
ployee who  had  received  an  injury 
should  submit  himself,  on  request,  to 
be  examined  by  a  physician  or  surgeon 
with  authority  to*  practise  medicine 
under  the  laws  of  the  conunonwealth ; 
the  part  of  the  act  dealing  with  proce- 
dure dealt  only  with  the  boards  and 
courts  within  the  commonwealth;  the 
hearings  of  the  committee  on  arbitra- 
tion were  to  be  held  in  the  city  or  town 
where  an  injury  occurred;  upon  resort 
to  the  court,  copies  of  the  papers  were 
to  be  presented  "to  the  superior  court 
for  the  county  in  which  the  injury 
occurred,  or  for  the  county  of  Suf- 
folk," in  which  county  the  officers  of 
the  Industrial  Accident  Board  were; 
employers  were  to  make  report  of  ac- 
cidents within  forty-eight  hours.  The 
Massachusetts  employees'  insurance 
association  created  by  the  act,  with 
power  to  make  and  enforce  reasonable 
rules  and  regulations  for  the  preven- 
tion of  injury  on  the  premises  of  the 
subscribers,  "and  to  this  end  its  in- 
spectors shall  have  free  access  to  such 
premises  during  working  hours," 
could  have  such  power  only  within  the 
state.  The  act  disclosed  no  purporse 
to  exempt  from  its  operation  nonres- 
ident employees  >of  alien  employers 
while  working  within  the  state,  and 
if  the  Massachusetts  act  is  to  be  in- 
terpreted as  having  extraterritorial 
force,  similar  effect  must  be  accorded 
to  like  laws  of  other  states.     Agree- 
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ments  made  by  employees  to  waive  the 
provisions  of  the  act  are  made  in- 
valid; and  it  was  provided  that  no 
payment  under  the  act  shall  be  liable 
in  any  way^  for  debts  of  the  employee. 
The  court  also  called  attention  to  the 
fact  that  the  act  was  copied  largely 
from  the  English  Workmen's  Compen- 
sation Act,  and  that  that  act;  although 
it  has  been  generally  held  to  be  inop- 
erative outside  of  the  United  King- 
dom, in  express  terms  applies  to 
masters,  seamen,  and  apprentices  in 
the  sea  service  under  certain  condi- 
tions, and  definitely  points  out  the 
manner  of  proving  and  enforcing 
claims  for  injury  occurring  therein 
with  reference  plainly  to  those  outside 
the  United  Kingdom ;  and  had  the  leg- 
islature intended  to  make  the  act  ap- 
ply extraterritorially,  it  should  have 
so  expressly  provided. 

The  court  further  said  that  a  num- 
ber of  foreign  acts  made  careful  and 
definite  provisions  ior  accidents  oc- 
curring outside  of  their  territory,  and 
in  a  footnote  the  following  list  was 
given :  24  Annual  Report  of  U.  S.  Com. 
of  Labor,  vol.  2  (1909) ;  France:  Acts 
of  1898,  1902,  1905,  and  1906,  p.  2501; 
Austria:  Law  of  1894,  art.  2,  pp.  2456, 
2457;  Belgium:  Act  of  1903,  art.  26, 
p.  2464;  Germany:  Law  of  1900  (a), 
art.  4,  p.  2517  (see  also  German  Ins. 
Code  of  1911,  art.  157,  translated  in 
Boyd,  Workmen's  Comp.  p.  1252) ; 
Hungary:  Act  No.  19  of  1907,  arts.  4, 
5,  and  6,  p.  2569;  Italy:  Law  of  1904, 
arts.  21  and  25,  p.  2617;  Luxemburg: 
Law  of  1902,  art.  3,  pp.  2621,  2622; 
Netherlands:  Law  of  1901,  art.  9,  p. 
2641. 

So,  too,  the  Michigan  act  does  not 
apply  to  injuries  occurring  outside  the 
borders  of  the  state.  Keyes-Davis 
Co.  V.  Alderdyce,  Detroit  Legal  News, 
May  ad,  1913  (Mich.)  3  N.  C.  C.  A. 
639,  note.  The  court  based  its  decision 
upon  two  grounds:  First,  a  general 
rule  of  statutory  construction  that 
every  statute  is  confined  in  its  opera- 
tion to  persons,  property,  and  rights 
which  are  within  the  jurisdiction  of 
the  legislature  which  enacted  it;  sec- 
ond, the  provision  of  pt.  8,  §  8,  of  the 
act,  which  requires  that  the  hearing 
to    adjudicate    disputed     claims    for 


compensation   "shall   be   held   at  the 
locality  where  the  injury  occurred." 

So,  too,  in  Union  Bridge  &  Gonstr. 
Co.  V.  Industrial  Commission  (1919) 
287  IlL  396,  P.U.R.1919D,  171,  122  N. 
E.  609,  the  Illinois  supreme  court  held 
that  the  Illinois  act  did  not  have  any 
application  to  injuries  occurring  with- 
out the  state.  The  court  held  that 
such  an  application  of  the  statute  was 
negatived  by  the  wording  of  the  title 
to  the  effect  that  the  act  provided 
compensation  for  accidental  injuries 
or  death  suffered  in  the  course  of  the 
employment  "within  the  state;"  by 
provisions  for  a  personal  inspection  by 
the  arbitrator  or  committee  of  arbi- 
tration of  the  premises  relating  to 
questions  in  dispute,  and  provision  as 
to  the  place  of  hearing,  and  also  the 
provision  that  either  party  may  pre- 
sent a  certified  copy  of  the  decision  of 
the  Commission  "to  the  circuit  court 
of  the  county  in  which  the  accident 
occurred,  or  either  of  the  parties  are 
residents." 

This  question  was  raised  but  not 
decided  in  an  earlier  Illinois  case  in 
which  it  was  held  that  upon  an  appli- 
cation by  an  employee  for  judgment 
to  enforce  an  award,  under  the  pro- 
visions of  the  Illinois  statute,  the 
court  has  no  jurisdiction  to  determine 
whether  the  statute  applies  to  injuries 
outside  the  state,  the  statute  providing 
for  a  review  of  the  determination  of 
this  question  either  by  a  writ  of  cer- 
tiorari or  by  a  suit  in  chancery,  to  be 
instituted  within  twenty  days  after 
the  award.  Friedman  Mfg.  Co.  v.  In- 
dustrial Commission  (1918)  .284  IlL 
554,  120  N.  E.  460. 

The  California  supreme  court  has 
held  that  the  compulsory  Compensa- 
tion Act  of  that  state  does  not  apply 
in  case  of  injuries  occurring  outside 
the  borders  of  the  state;  the  liability 
of  the  employer  to  pay  compensation 
arises  from  the  law  itself  rather  than 
from  any  agreement  of  the  parties,  so 
that  the  question  whether  it  is  to  be 
given  an  extraterritorial  effect  is  de- 
termined from  the  statute  itself,  and 
the  intention  to  make  the  act  operative 
as  to  occurrences  outside  of  the  state 
will  not  be  declared  to*  exist  unless 
such  intention  is  clearly  expressed  or 
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reasonably  to  be  inferred  from  the  lan- 
guage of  the  act,  or  from  its  purpose, 
subject-matter,  or  history.  North 
Alaska  Salmon  Co.  v.  Pillsbury  (1916) 
174  Cal.  1,  L.R.A.1917E,  642,  162  Pac. 
93. 

The  California  court  said  that  the 
Connecticut,  New  Jersey,  West  Vir- 
ginia, and  New  York  decisions  were 
distinguishable;  the  decisions  in  the 
first  three  states  were  under  elective 
statutes  and  the  liability  to  compensa- 
tion was  consequently  based  on  a  con- 
tract; while  the  New  York  statute,  al- 
though compulsory,  as  was  the  Cali- 
fornia statute,  was  one  providing  for 
the  payment  of  compensation  out  of 
an  insurance  fund,  and  the  amount  of 
premiums  was  based  upon  the  pay  roll 
and  the  number  of  men  employed, 
without  regard  to  the  fact  that  from 
time  to  time  some  of  them  worked  out- 
side of  the  state. 

This  view  of  the  California  statute 
was  reasserted  in  Kruse  v.  Pillsbury 
(1917)  174  CaL  222,  L,RJV.1917E,  645, 
162  Pac,  891. 

So,  in  Hartman  v.  Toyo  Risen 
Kaisha  S.  S.  Co.  (1917)  244  Fed.  567, 
the  Federal  court  followed  the  su- 
preme court  of  California  in  holding 
that  the  California  Indi>strial  Acci- 
dent Commission  has  no  jurisdiction 
to  award  compensation  for  injuries 
inflicted  outside  the  territorial  limits 
of  the  state.  In  this  case  it  should 
be  noted  in  addition  that  the  injuries 
arose  out  of  a  maritime  transaction, 
and  consequently  were  not  within  the 
application  of  the  California  act.  (A 
judgment  for  the  plaintiff  in  this  case 
upon  the  ground  of  defendant's  neg- 
ligence was  reversed  by  the  circuit 
court  of  appeals  (1918)  —  C.  C.  A. 
— ,  253  Fed.  422.) 

Section  7  of  the  English  act  makes 
provision  for  awarding  compensation 
for  injuries  to  workmen  in  the  sea 
service;  except  as  it  is  expressly  giv- 
en in  §  7,  the  act  has  no  application 
outside  the  territorial  limits  of  the 
United  Kingdom.  Tomalin  v.  S.  Pear- 
son &  Son  [1909]  2  K.  B.  (Eng.)  61, 
78  L.  J.  K.  B,  N.  S.  863,  100  L.  T.  N.  S. 
685,  25  Times  L.  R.  477,  2  B.  W.  C.  C.  1 
(English  contractor  not  liable  for 
compensation  for  death  of  workman 
engaged  in  working  for  him  in  the 
3  A.L.R.— 86. 


island  of  Malta)  ;  Schwartz  v.  India 
Rubber,  Gutta  Percha,  &  Teleg. 
Works  Co.  [1912]  2  K.  B.  (Eng,)  299, 
W.  N.  98,  28  Times  L.  R.  331,  81  L.  J. 
K.  B.  N.  S.  780,  [1912]  W.  C.  Rep.  190, 
106  L.  T.  N.  S.  706,  5  B.  W.  C.  C.  390 
(no  compensation  for  death  of  work- 
man lost  in  the  Bay  of  Biscay  while 
on  his  way  to  work  at  Teneriffe) ; 
Hicks  V.  Maxton  (1907;  County  Ct.) 
124  L.  T.  Jo.  (Eng.)  135,  1  B.  W.  C.  C. 
150  (no  compensation  for  injuries  to 
charwoman  taken  from  England  by  a 
Frenchwoman  to  do  work  for  her  in 
France,  and  injured  while  in  that 
country) ;  and  see  Vincent  v.  La  Cie 
de  Chemin  de  Fer  du  Grand  Fronc 
(1914)  Rap.  Jud.  Quebec  45  C.  S.  358. 


Ill,  C&nfUct  of 

This  annotation  does  not  include 
cases  merely  passing  upon  the  ques- 
tion whether  the  Federal  Employers* 
Liability  Act  or  a  state  compensation 
act  applies,  where  the  answer  to  the 
question  depends  wholly  upon  the  fact 
whether,  at  the  time  of  the  injury,  the 
employer  and  employee  were  both  en- 
gaged in  interstate  commerce. 

It  is  not  proposed  to  enter  the  field 
of  conflict  of  laws  further  than  to 
show  what  have  been  the  decisions  in 
this  branch  of  the  law  in  cases  involv- 
ing the  compensation  statute.  Any  at- 
tempt to  deduce  general  rules  from 
these  cases  would  be  useless,  since  the 
general  principles  of  conflict  of  law 
are  well  settled  and  are  not  in  any 
way  affected  by  the  compensation 
statutes. 

In  a  number  of  decisions  the  law  of 
the  atate  in  which  the  injury  occurred 
has  been  applied,  although  a  different 
law  prevailed  in  the  state  in  which 
the  action  or  proceeding  was  brought. 

Thus,  the  Washington  supreme 
court  in  Reynolds  v.  Day  (1914)  79 
Wash.  499,  L.R.A.1916A,  482,  140  Pac. 
681,  5  N.  C.  C.  A.  814,  held  that  the 
maintenance  of  a  common-law  action 
for  damages  in  accordance  with  the 
law  of  the  state  in  which  the  injury 
occurred  is  not  precluded  by  a  local 
compensation  statute  which  abolished 
all  civil  actions  for  such  an  injury, 
and  provided  a  system  of  industrial 
insurance. 
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So,  in  Hamm  v.  Rockwood  Sprinkler 
Co.  (1916)  88  N.  J.  L.  564,  97  Atl.  730, 
the  maintenance  in  New  Jersey  of  a 
common-law  action  in  accordance  with 
the  law  of  the  place  where  the  con- 
tract was  made  and  the  injury  oc- 
curred is  precluded  neither  by  the  ex- 
istence of  the  compensation  statute 
in  New  Jersey,  or  by  the  facts  that  the 
workman  was  a  resident  of  New  Jer- 
sey and  the  defendant  corporation  was 
authorized  to  do  business  in  that  state. 

So,  too,  the  supreme  court  of  Rhode 
Island  has  held  that  an  action  for 
damages  cannot  be  maintained  in  ac- 
cordance with  the  law  of  Rhode  Is- 
land, where  a  compensation  statute 
was  in  force  and  applicable  in  the 
state  in  which  the  contract  of  em- 
ployment was  made  and  the  injury  oc- 
curred. Pendar  v.  H.  &  B.  American 
Mach.  Co.  (1913)  35  R.  L  321,  L.R.A. 
1916A,  428,  87  Atl.  1,  4  N.  C.  C.  A.  600. 

In  Albanese  v.  Stewart  (1912)  78 
Misc.  581,  138  N,  Y.  Supp.  942,  which 
was  a  common-law  action  by  a  servant 
against  his  master  to  recover  for  per- 
sonal injuries  sustained  in  the  course 
of  his  employment  in  the  state  of  New 
Jersey,  the  New  York  supreme  court 
overruled  a  demurrer  to  the  answer, 
which  set  up  as  defenses  the  provi- 
sions of  the  New  Jersey  Compensa- 
tion Act.  To  the  same  general  effect 
is  Wasilewski  v.  Warner  Sugar  Ref. 
Co.  (1914)  87  Misc.  156,  149  N.  Y. 
Supp.  1035,  holding  that  an  employee, 
although  a  resident  of  New  York,  can- 
not bring  an  action  in  the  New  York 
courts  based  on  the  New  Jersey  Em- 
ployers' Liability  Act,  where  the  con- 
tract of  employment  was  made  in  New 
Jersey,  and  he  was  bound  by  the  terms 
of  the  New  Jersey  Compensation  Act, 

But  it  has  also  been  held  that  an 
elective  statute  accepted  by  the  par- 
ties would  preclude  the  maintenance 
of  an  action  for  damages,  even  in  the 
state  in  which  the  injury  occurred. 
Thus,  in  Barnhart  v.  American  Con- 
crete Steel  Co.  (1917)  181  App.  Div. 
881,  167  N.  Y.  Supp.  475,  it  was  held 
that  a  judgment  for  personal  injuries 
received  within  the  state  must  be  re- 
versed where  the  decedent  was  a  resi- 
dent of  New  Jersey,  the  defendant  was 
a    New   Jersey   corporation,    and   the 


contract  of  hiring  was  made  in  that 
state,  since,  under  those  circum- 
stances, the  New  Jersey  Compensa- 
tion Law  controls.  There  was  a  dis- 
senting opinion  by  Blackmar,  J.,  who 
took  the  position  that  the  Constitu- 
tion of  the  state  provided  that  the 
right  of  action  now  existing  to  recover 
damages  for  injuries  resulting  in 
death  shall  never  be  abrogated;  that 
the  amendment  to  the  Constitution  of 
1918,  permitting  the  passage  of  a  com- 
pensation act,  restored  the  legislative 
competency  over  this  class  of  actions 
in  so  far  as  they  grew  out  of  the  rela- 
tions of  master  and  servant,  but  that 
the  amendment  did  not  confer  on  the 
legislature  of  New  Jersey  the  power  to 
abrogate  this  cause  of  action,  which 
Was  protected  by  the  Constitution. 

A  lower  New  York  court  has  held 
that  the  Workmen's  Compensation  Act 
of  Germany,  to  which  both  the  em- 
ployer and  employee  subscribe,  is  a 
bar  to  an  action  in  New  York  state  for 
injuries  to  the  employee  received 
while  on  the  vessel  of  defendant  as  it 
was  leaving  quarantine  to  dock  at  New 
York  city.  Schweitzer  v.  Hamburg 
American  Line  (1912)  78  Misc.  448, 
138  N.  Y.  Supp.  944.  The  court  said : 
"A  foreign  laV  to  which  both  employer 
and  employee  engaged  in  interstate 
and  foreign  commerce  and  transporta- 
tion have  subscribed,  and  upon  the 
basis  of  which  the  contract  of  em- 
ployment was  made  and  entered  into, 
where  the  cars  or  ships  of  the  em- 
ployer enter  our  state,  and  in  or  upon 
which,  while  within  our  borders,  an 
accident  occurs  to  the  employee 
through  his  employees  negligence, 
particularly  where  the  contract  of  em- 
ployment provides  for  a  fixed  com- 
pensation in  case  of  specified  injury, 
to  take  the  place  of  a  right  of  action 
at^law,  and  which  is  lawful  both  in  the 
place  where  made  and  that  in  which 
the  cause  of  action  arose,  should  ob- 
tain recognition  and  enforcement 
here.  To  hold  otherwise  works  not 
for  benefit,  but  rather  injury  to  our  in- 
terstate and  foreign  commerce." 

A  citizen  of  the  state  of  California, 
who  was  employed  under  a  contract 
made  in  that  state,  and  who  made  a 
settlement  in  that  state  for  injuries 
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received  in  the  state  of  Nevada,  can- 
not subsequently  bring  proceedings 
under  the  "  Compensation  Act  of  the 
latter  state  for  the  same  injury.  Leach 
V.  Mason  Valley  Mines  Co.  (1916)  40 
Nev.  143,  161  Pac.  513.  The  court 
said :  "As  appears  from  the  record  in 
this  case,  appellant  was  at  all  times 
a  citizen  of  the  state  of  California.  At 
the  time  the  contract  and  settlement 
were  made,  he  was  a  resident  and  citi- 
zen of  that  state.  Such  settlement 
was  in  accordance  with  the  laws  of  the 
state  of  California  and  was  a  com- 
plete bar  to  any  action  which  might 
be  instituted  in  that  state  to  recover 
damages  for  such  injuries.  Such  set- 
tlement in  the  state  of  his  residence 
was  a  complete  extinguishment  of  his 
chose  in  action.  When  he  came  to  the 
state  of  Nevada,  after  such  settle- 
ment, he  brought  nothing  with  him 
that  could  form  the  basis  of  an  action, 
because  he  had  finally  settled  his 
cause  of  action  in  the  state  of  his 
residence." 

It  is  a  rule  asserted  by  the  courts 
of  several  jurisdictions  that  the  local 
compensation  lact  will  be  applied  in 
case  of  injuries  occurring  within  the 
state,  although  the  contract  of  em- 
plo5rment  may  have  been  made  else- 
where. 

Thus,  the  Wisconsin  Compensation 
Act  will  apply  in  case  of  injuries  oc- 
curring within  that  state,  to  the  ex- 
clusion of  a  common-law  action  in 
Minnesota,  in  which  state  the  con- 
tract was  made.    Johnson  v.  Nelson 

(1914)  128  Minn.  158,  150  N.  W.  620. 
So,  although  the  contract  of  em- 
ployment was  made  in  New  York,  the 
New  Jersey  Compensation  Act  applies 
where  the  injury  occurred  in  New 
Jersey,  and  the  contract  of  employ- 
ment contemplated  the  performance 
of  the  employee's  duties  partly  in  New 
York  and  partly  in  New  Jersey,  and 
there  was  nothing  in  the  contract  to 
show  that  the  employer  sought  to  be 
exempted  from  the  New  Jersey  act, 
and  he  had  given  no  notice  under  §  2 
of  the  statute  that  he  elected  not  to 
be  bound  by  it.  American  Radiator 
Co.  v.  Rogge  (1914)  86  N.  J.  L.  436,  92 
Atl.  85,  7  C.   C.  A.   144,  affirmed   in 

(1915)  87  N.  J.  L.  314,  93  Atl.  1083, 


error  dismissed  in  (1917)  245  U.  S. 
630,  62  L.  ed.  520,  38  Sup.  Ct.  Rep.  63, 
for  want  of  jurisdiction,  and  followed 
in  Davidheiser  v.  Hay  Foundry  &  Iron 
Works  (1915)  87  N.  J.  L.  688,  94  Atl. 
309,  and  in  West  Jersey  Trust  Co.  v. 
Philadelphia  &  R.  R.  Co.  (1915)  88 
N.  J.  L.  102,  95  Atl.  753,  reversed  in 
(1917)  90  N.  J.  L.  730,  101  Atl.  1055, 
because  injury  was  received  in  cotirse 
of  interstate  commerce. 

An  employee  is  within  the  protec- 
tion of  the  New  York  act,  where  he 
was  injured  in  that  state  and  had  been 
in  business  there  for  some  time,  al- 
though his  employers  were  located  in 
another  state,  in  which  the  contract  of 
employment  had  been  made.  Royal 
Indemnity  Co.  v.  Platte  &  W.  Ref.  Co. 
(1917)  98  Misc.  631,  163  N.  Y.  Supp. 
197. 

So,  the  Connecticut  act  is  applicable 
in  case  of  injuries  occurring  within 
the  state,  although  both  parties  lived 
in  Massachusetts  and  the  contract  of 
emplo3rment  was  made  in  that  state, 
where  both  parties  had  accepted  the 
provisions  of  the  Connecticut  act,  and 
the  Massachusetts  act.  had  been  con- 
strued to  possess  no  extraterritorial 
effect.  Douthwright  v.  Champlin 
(1917)  91  Conn.  524,  100  Atl.  97,  Ann. 
Cas.  1917E,  512,  15  N.  C.  C.  A.  870. 
The  court  said:  "The  express  accept- 
ance of  our  act  by  these  parties  added 
its  compensation  features  to  their 
contract.  In  the  absence  of  their  re- 
fusal, the  law  would  have  added  this 
to  their  contract;  in  either  case  it 
would  have  become  a  part  of  the  con- 
tract. If  the  Massachusetts  act  had 
by  her  court  been  construed  to  have 
an  extraterritorial  effect,  we  should 
have  endeavored,  in  an  action  for  an 
injury  suffered  here  by  an  employee 
who  contracted  in  Massachusetts,  to 
have  given  effect  to  the  act  as  broadly 
as  her  own  courts  would  have  done. 
We  should  have  treated  the  contract 
as  subject  to  the  law  of  the  place 
where  it  was  made  just  as  we  would 
if  the  claim  had  been  for  a  breach  of 
any  of  its  provisions." 

So,  too,  the  Connecticut  act  has  been 
held  applicable  to  injuries  received 
within  the  state,  although  the  employ- 
er was  a  resident  of  Masachusetts  and 
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the  original  contract  of  employment 
was  made  in  New  York,  where  the  em- 
ployee went  to  Connecticut  under 
what  was  substantially  a  new  con- 
tract, and  was  given  the  option  to  go 
or  to  refuse  to  go.  Banks  v.  Albert 
D.  Howlett  Co;  (1918)  92  Conn.  368, 
102  Atl.  822.  The  court  said:  "The 
rule  thus  invoked  (although  perhaps 
limited  in  its  practical  application),  to 
wit,  that  a  Connecticut  employment 
which  is  the  specific  and  sole  subject 
of  the  contract  of  emplojrment,  wher- 
ever made,  comes  within  the  operation 
of  the  Connecticut  law  governing  the 
payment  of  compensation  in  cases  of 
personal  injury  arising  therefrom,  ap- 
pears to  be  one  better  calculated  than 
any  other  to  make  for  uniformity  of 
treatment  both  as  between  those  en- 
gaged upon  a  given  work  and  as  be- 
tween persons  employed  in  Connecti- 
cut work  generaly,  for  simplicity  and 
convenience  in  remedial  proceedings 
and  for  the  preservation  to  Connecti- 
cut citizens  of  the  benefits  which  it 
has  seen  fit  to  prescribe  for  the  pro- 
tection of  Connecticut  workmen." 

A  New  York  court  has  said  that  the 
provisions  of  the  New  Jersey  statute 
apply  only  when  the  contract  of  hir- 
ing was  made  in  that  state.  Pensa- 
bene  v.  F.  &  J.  Auditore  Co.  (1913) 
155  App.  Div.  368,  140  N.  Y.  Supp.  266. 
The  court  held  that  a  complaint  in 
an  action  under  the  New  Jersey  stat- 
ute, which  fails  to  set  up  a  hiring 
made  in  that  state,  will  be  dismissed 
on  demurrer. 

In  a  few  cases  the  question  has 
arisen  whether  or  not  the  compensa- 
tion act  of  one  state  will  be  enforced 
by  the  courts  of  another  state. 

There  have  been .  several  decisions 
by  lower  New  York  courts  that  they 
do  not  have  jurisdiction  to  enforce 
proceedings  under  the  New  Jersey  act, 
since  that  act  specifically  provides  the 
court  in  which  the  proceeding  must 
be  brought. 

Thus,  as  the  New  Jersey  act  pro- 
vides the  forum  for  the  settlement  of 
disputes  between  the  parties,  namely, 
the  court  of  common  pleas  of  that 
state,  the  New  York  courts  will  not 
assume  jurisdiction  of  a  case  arising 
under  that  statute.     McCarthy  v.  Mc- 


Allister S.  B.  Co.  (1916)  94  Misc.  692, 
158  N.  Y.  Supp.  563. 

The  supreme  court  of  New  York 
state  does  not  have  jurisdiction  of  a 
proceeding  under  §  18  of  the  New 
Jersey  act,  which  provides  that  in  case 
of  a  dispute  or  failure  to  agree  upon 
a  claim  for  compensation  between  the 
employer  and  employee,  either  party 
may  submit  the  claim  to  the  judge  of 
the  court  of  common  pleas  of  such 
county  as  would  have  jurisdiction  in 
a  civil  case,  merely  because  the  com- 
plaint alleges  that  personal  service 
cannot  be  obtained  upon  the  defend- 
ant, which  is  a  corporation  and  has 
removed  its  place  of  business  to  the 
state  of  New  York,  in  which  state  it 
was  incorporated.  Lehmann  v.  Ramo 
Films  (1915)  92  Misc.  418,  155  N.  Y. 
Supp.  1032. 

Although  there  is  no  objection  to 
the  maintenance  of  an  action  in  the 
courts  of  New  York,  based  upon  a 
foreign  statute  not  contravening  any 
public  policy  of  New  York,  the  New 
Jersey  Compensation  Act  cannot  be 
enforced  by  New  York  courts,  since 
it,  by  its  own  terms,  hi^s  provided  an 
administrative  remedy  by  prescribed 
procedure  in  New  Jersey  courts  as  a 
substitute  for  any  cause  of  action  that 
there  might  otherwise  be.  Verdicchio 
v.  McNab  &  H.  Mfg.  Co.  (1917)  178 
App.  Div.  48,  164  N.  Y.  Supp.  290. 

But  it  has  been  said  that  the  rela- 
tion of  employer  and  employee  under 
the  West  Virginia  act,  being  voluntary 
and  noncompulsory,  is  contractual,  the 
statute  becoming  an  integral  part  of 
the  contract,  limiting  the  rights  and 
liabilities  of  employer  and  employee, 
binding  upon  the  parties,  and  enforce- 
able in  other  jurisdictions,  unless  op- 
posed to  the  public  policy  thereof,  as 
all  other  foreign  contracts  are  en- 
forceable   therein.    Gooding    v.    Ott 

(1916)  77  W.  Va,  487,  L.R.A.1916D, 
637,  87  S.  E.  862. 

And    in    Douthwright   v.   Champlin 

(1917)  91  Conn.  524,  100  Atl.  97,  the 
court  said  that  the  only  actions  to  se- 
cure compensation  under  a  foreign 
statute  which  they  could  not  enforce 
were  those  "where  right  and  remedy 
are  so  united  that  the  right  cannot  be 
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enforced  except  in  the  manner  and  be- 
fore the  tribunal  designated  in  the 
act." 

In  Bozo  V.  Central  Coal  &  Coke  Co. 
(1919)  —  Utah,  — ,  180  Pac.  432,  the 
Utah  supreme  court  said  that  a  cause 
of  action  arising  in  Wyoming,  under 
the  Wyoming  statute,  is  permitted  to 
be  instituted  in  the  courts  of  Utah 
merely  by  reason  of  the  comity  exist- 
ing between  the  several  states. 

In  Anderson  v.  Miller  Scrap  Iron 


Co.  (1919)  —  Wis.  — ,  170  N.  W.  275, 
the  court  said:  "We  do  not  consider 
in  this  case,  because  it  is  neither 
argued  nor  necessary  to  the  decision, 
whether  the  Workmen's  Compensation 
Law  of  this  state  should  be  enforced 
by  the  courts  of  Michigan,  under  the 
facts  and  circumstances  in  this  case. 
Neither  do  we  consider  whether  or  not, 
were  the  facts  and  circumstances  re- 
versed, we  should  enforce  a  like  law 
of  a  sister  state."  W.  M.  G. 


MAGNOLIA  BANK,  Appt., 

V. 

BOARD  OF  SUPERVISORS  OF  PIKE  COUNTY. 

Mississippi  Sitpi^etne  Court   (In  Banc) ^October  23,  1916, 

(111  Miss.  857.  72  So.  697.) 

Tax  —  bankinsT  capital  —  discrimination  against. 

1.  No  unconstitutional  violation  of  the  provision  for  equal  and  uniform 
taxation,  or  of  due  process  of  law,  or  the  equal  protection  of  the  laws  is 
effected  by  taxing  the  capital  of  a  bank  at  full  value  while  other  property 
is  assessed  at  only  a  percentage  of  i£s  value,  where  the  Constitution  ex- 
pressly authorizes  the  taxing  of  banking  capital  according  to  the  value 
thereof,  and  requires  the  valuation  of  corporate  property  at  its  true  value. 

ISee  note  on  this  question  beginning  on  page  1370.] 


—  effect  of  Federal  Constitution, 

2.  Each  state  has  the  sovereign  right 
to  classify  property  for  taxation,  and» 
so  long  as  property  of  the  same  class 
be&rs  the  same  rate,  there  is  no  viola- 


tion of  the  provisions  of  the  Federal 
Constitution  guaranteeing  due  process 
of  law  and  equal  protection  of  the 
laws. 

[See  6  R.  C.  L.  426,  427.] 


Appeal  by  petitioner  from  a  judgment  of  the  Circuit  Court  for  Pike 
County  sustaining  a  demurrer  to  and  dismissing  a  petition  filed  for  the 
reduction  of  an  assessment  against  it  for  taxation.    Affirmed. 


Statement  by  Stevens,  J. : 
Appellant  presented  its  petition  to 
the  board  of  supervisors  of  Pike 
county,  objecting  to  the  assessment 
against  it  for  taxation  for  the  year 
1915,  and  praying  that  its  assess- 
ment be  reduced  from  $76,000  to 
$43,636.66.  The  petition,  in  sub- 
stance, avers  that  the  capital  stock 
of  appellant,  in  the  sum  of  $55,000, 
is  assessed  at  par,  and  that  this  valu- 
ation is  augmented  or  increased  by 
the  surplus  and  undivided  profits, 
less  real  estate,  in  the  amount  of 
$21,000,  making  a  total  valuation  of 


its  capital  stock,  surplus,  and  un- 
divided profits,  $76,000,  from  which 
is  deducted  real  estate  valued  at 
$10,545;  that  this  assessment  is  ex- 
cessive, and,  if  approved,  will  force 
appellant  to  pay  taxes  at  a  rate  in 
excess  of  taxes  paid  by  other  "mon- 
eyed capital  in  the  hands  of  in- 
dividual citizens  in  the  county  of 
Pike,  where  said  bank  is  located;" 
that  the  tax  assessor  of  Pike  county, 
in  making  the  assessment,  did  "sys- 
tematically and  intentionally"  assess 
the  property  of  appellant  at  full 
market  or  par  value  of  the  shares, 
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augmented  by  surplus  and  undivided 
profits,  while  assessing  other  prop- 
erty for  taxes  in  said  county  at  66 
cents  on  the  dollar ;  that  this  method 
of  assessing  appellant  at  full  value, 
and  other  taxable  property  at  66 
cents  on  the  dollar,  is  in  violation  *of 
§  181  of  the  Constitution  of  Missis- 
sippi, and  also  is  in  violation  of  the 
14th  Amendment  of  the  Federal 
Constitution,  in  that  it  denies  ob- 
jector the  equal  protection  of  the 
law.  The  prayer  of  the  petition  is 
that  the  assessment  of  appellant's 
bank  should  be  reduced  to  conform 
to  other  valuations  placed  upon  real 
and  personal  property  in  Pike  coun- 
ty. The  board  of  supervisors  over- 
ruled the  objections  and  denied  the 
relief  sought ;  and  appeal  was  prose- 
cuted from  the  order  of  the  board 
to  the  circuit  court,  in  accordance 
with  the  provisions  of  §  81  of  the 
Code.  On  the  trial  of  the  case  anew 
in  the  circuit  court,  demurrer  was 
interposed  to  the  petition  and  sus* 
tained  by  the  court.  From  the  order 
sustaining  the  demurrer  to  and  dis- 
missing the  petition,  appellant  has 
appealed  to  this  court;  and,  in  the 
presentation  of  the  case,  counsel  for 
appellant  invokes  §  112  of  our  Con- 
stitution, as  well  as  §  181  thereof, 
and  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 
It  is  the  contention  of  appellant  that 
the  method  adopted  by  the  taxing 
authorities  of  Pike  county,  as  set 
forth  in  the  petition,  violates  the 
equality  and  uniformity  clause  of 
our  state  Constitution,  and  denies 
appellant  due  process  of  law,  in  vio- 
lation of  the  Federal  Constitution. 

Messrs.  Mayes  &  Mayes,  Moody  & 
Williams,  and  L.  Brame  for  appellant. 

Mr.  George  H.  Ethridge,  Assistant 
Attorney  General,  for  appellee. 

Stevens,  J.,  delivered  the  opinion 
of  the  court : 

It  is  conceded  by  appellant  that 
the  shares  of  its  capital  stock,  aug- 
mented by  surplus  and  undivid^ 
profits,  are  worth  the  amount  at 
which  the  stock  is  assessed.  It  may 
be  here  observed,  also,  that  the  pe- 
tition makes  no  complaint  at  the 
valuation  of  the  bank's  real  estate. 


and  no  relief  is  sought  against  the 
assessnient  of  its  realty.  The  con- 
tention, briefly  stated,  is  simply 
this:  Appellant  admits  that  its 
capital  stock,  surplus,  and  undivided 
profits  are  worth  $76,000.  This  is 
the  true  value,  and  the  value  upon 
which  the  Constitution  and  statutes 
of  our  state  contemplate  taxes  shall 
be  paid.  The  bank,  while  conceding 
that  it  is  under  the  primary  obliga- 
tion to  pay  taxes  upon  this  valua- 
tion, yet  seeks  a  reduction  of  34  per 
cent,  because  it  says  that  real  estate 
and  taxable  personal  property  owned 
by  individual  citizens  of  the  county 
of  Pike  are  being  systematically  as- 
sessed at  66  cents  on  the  dollar,  or, 
in  other  words,  individual  citizens, 
by  and  with  the  consent  of  the  board, 
are  paying  on  assessments  much 
lower  than  the  law  requires  and  the 
government  exacts.  Does  the  pe- 
tition of  the  bank,  then,  state  a  legal 
cause  for  complaint?  Section  181 
of  our  Constitution  provides :  "The 
property  of  all  private  corporations 
for  pecuniary  gain  shall  be  taxed  in 
the  same  way  and  to  the  same  extent 
as  the  property  of  individuals,  but 
the  legislature  may  provide  for  the 
taxation  of  banks  and  banking  capi- 
tal, by  taxing  the  shares  according 
to  the  value  thereof  (augmented  by 
the  accumulations,  surplus,  and  un- 
paid dividends),  exclusive  of  real 
estate,  which  shall  be  taxed  as  other 
real  estate." 

Section  112  of  our  Constitution 
provides:  "The  legislature  may 
provide  for  a  special  mode  of  valua- 
tion and  assessment  for  railroads, 
and  railroad  and  other  corporate 
property.  .  .  .  But  all  such  prop- 
erty shall  be  assessed  at  its  true 
value,"  etc. 

By  these  express  provisions  of  the 
Constitution  the  legislature  is  au- 
thorized to  place  banks  and  banking 
capital  in  a  class  to  themselves,  and 
to  adopt  a  method  of  assessment 
which  the  framers  of  our  organic 
law  thought  equitable  and  just.  In 
pursuance  of  this  constitutional  au- 
thority the  legislature  has  enacted  § 
4273,  Code  1906,  requiring  the  presi- 
dent,  cashier,   or   other   officer  to 
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make  out  and  deliver  to  the  assessor 
a  written  statement  under  oath  of 
the  number  and  amount  of  all  shares 
of  the  capital  stock  paid  in;  the 
amount  of  undivided  profits,  sur- 
plus, or  accumulations  of  any  sort, 
exclusive  of  real  estate ;  the  value  of 
each  share,  estimated  at  par  and  in- 
creased by  the  surplus  or  accumu- 
lations; and  stipulating  that  banks 
shall  be  assessed  in  conformity  with 
the  plan  suggested  and  the  authority 
expressly  conferred  by  §  181  of  the 
Constitution.  We  assume  that  ap- 
pellant, in  accordance  with  the  stat- 
ute, executed  the  written  statement 
provided  for,  and  upop  this  state- 
ment the  assessor  placed  upon  the 
assessment  roll  of  Pike  county  a 
perfectly  lawful  assessment  of  ap- 
pellant's bank. 

Counsel  frankly  admit  that,  if  the 
relief  prayed  for  in  this  case  is 
granted,  appellant  will  not  pay  in 
accordance  with  the  literal  provi- 
sions of  §  181  of  the  Constitution, 
but  contend  that  §  112,  providing 
that  ''taxation  shall  be  uniform  and 
equal  throughout  the  state,"  and  that 
"property  shall  be  assessed  for  taxes 
under  general  laws,  and  by  uniform 
rules,  according  to  its  true  value," 
and  the  further  provisions  of  §  181 
that  "the  property  of  all  private 
corporations  for  pecuniary  gain 
shall  be  taxed  in  the  same  way  and 
to  the  same  extent  as  the  property 
of  individuals,"  justify  and  demand 
the  relief  sought.  Some  of  the  au- 
thorities cited  by  counsel  from  other 
states  apparently  justify  their  con- 
tention, but  each  case  is  largely  con- 
trolled by  the  specific  language  of 
the  Constitution  of  the  state  under 
which  the  case  arises.  The  rights 
of  appellant  in  the  present  case  are, 
of  course^  measured  and  controlled 
by  our  own  Constitution,  and,  look- 
ing to  the  express  provisions  of  both 
§§  112  and  181,  the  legislature  is 
authorized  to  provide  a  special  mode 
of  assessment  of  banks  and  banking 

capital ;  and  when 
appellant  has  been 
assessed  in  accord- 
ance with  this  meth- 
od it  has  no   complaint  to   regis- 
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ter.  There  is  no  intimation  o|  any 
discrimination  as  between  banks 
or  banking  capital.  All  banks  in 
Mississippi  are  assessed  exactly 
alike,  and  all  pay  the  same  rate  of 
taxation.  They  all  do  business  in 
accordance  with  and  are  protected 
by  the  laws  of  our  state.  The 
method  adopted  for  their  assess- 
ment, as  compared  with  the  method 
of  assessing  individuals,  is  highly 
favorable  to  the  banks.  This  pro- 
vision, so  favorable  to  banks,  has 
already  been  alluded  to  by  our  court 
in  Bank  of  Oxford  v.  Oxford,  70 
Miss.  504,  12  So.  203,  where  Camp- 
bell, Ch.  J.,  calls  attention  to  the 
fact  that  the  solvent  credits  of  an 
individual  are  taxable  assets,  but 
that  the  assets  of  a  bank  invested  in 
securities  of  various  kinds  are. not 
taxable,  and  further  observes: 
"Why  this  is  so  is  not  for  judicial 
inquiry;  but  so  the  law  is  written, 
and  has  been  in  this  state  for  about 
half  a  century,  and  it  has  been  em- 
bodied in  the  Constitution  of  1890, 
permissively,  but  suggestively  to  the 
legislature.    §  181." 

Although  the  individual  money 
lender  may  be  operating  upon  bor- 
rowed capital,  he  yet  must  pay  on  all 
money  on  deposit,  loaned,  or  in- 
vested in  solvent  credits.  Banks  in- 
vest not  only  their  capital  stock,  but 
money  placed  with  them  on  deposit, 
whether  subject  to  check  immediate- 
ly or  placed  on  time  certificates. 
There  can  be  no  contention,  there- 
fore, that  banks,  as  a  class,  are  dis- 
criminated against  by  the  revenue 
laws  of  our  state.  The  bold  request 
is  here  made  to  give  them  a  discount 
not  authorized  by  the  law,  simply 
because  the  other  taxpayers  of  Pike 
county  are  not  measuring  up  to  the 
requirements  of  the  law.  This,  in 
our  judgment,  is  not  a  sufficient 
ground  for  complaint.  There  are 
no  positive  averments  of  fraud  in 
the  petition,  and  we  are  not  called 
upon  to  vitiate  or  condemn  the  en- 
tire assessment  on  the  ground  of 
fraud.  We  are  not  called  upon  to 
declare  a  statute  invalid  as  being 
in  violation  of  the  Constitution.  The 
assessment  here  in  question  is  in 
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strict  accord  with  the  Constitution, 
and  to  grant  the  relief  prayed  for 
would,  in  a  sense,  defeat,  rather 
than  accomplish,  the  provisions  of 
§  181.  We  are  mindful  of  the  fact 
that  our  statutes  apparently  do  not 
provide  a  specific  method  whereby 
one  taxpayer  can  object  to  the  as- 
sessment against  another  taxpayer, 
at  least,  to  the  extent  of  granting  in 
such  case  an  appeal  from  the  order 
of  the  board  of  supervisors  to  the 
circuit  court.  It  yet  remains  that  it 
is  the  duty  of  each  person,  in  fixing 
the  value  of  his  property,  to  esti- 
mate the  same  at  its  cash  value,  and 
the  board  is  under  the  duty  to  in- 
crease or  diminish  the  valuation  as 
it  may  deem  just  and  proper,  and  it 
Is  also  the  duty  of  the  board  to  re- 
port any  taxpayer  who  wilfully 
undervalues  his  property,  to  the 
grand  jury  of  the  next  circuit  court 
of  the  county,  in  accordance  with 
the  provisions  of  §  4268  of  the  pres- 
ent Code.  The  maladministration 
of  the  law  by  members  of  the  board 
of  supervisors  in  one  of  the  eighty 
counties  of  our  state  should  not  have 
the  far-reaching  and  destructive  ef- 
fect contended  for  in  this  case. 

Counsel  for  appellant  rely  upon 
the  case,  among  others,  of  Cum- 
mings  V.  Merchants'  Nat.  Bank,  101 
U.  S.  153,  25  L.  ed.  903,  but  this 
very  case  well  observes  that  "while 
it  may  be  true  that  this  system  of 
submitting  the  different  kinds  of 
property  subject  to  taxation  to  dif- 
ferent boards  of  assessors  and 
equalizers,  with  no  common  superior 
to  secure  uniformity  of  the  whole, 
may  give  opportunity  for  malad- 
ministration of  the  law  and  viola- 
tion of  the  principle  of  uniformity 
of  taxation  and  equality  of  burden, 
that  is  not  the  necessary  result  of 
these  laws,  or  of  any  one  of  them.'* 

If  the  board  of  supervisors 
systematically  assesses  taxable  prop- 
erty at  much  less  than  its  true  value, 
and  appellant  is  accorded  the  right 
to  have  its  assessment  reduced  to 
this  unlawful  minimum,  then  why 
should  not  all  the  banking  establish- 
ments in  all  the  other  seventy-nine 
counties  of  the  state  have  the  con- 


stitutional right  to  a  reduction  of 
their  assessment  to  conform  to  the 
assessment  accorded  appellant?  If 
this  method  were  pursued  to  its  last 
analysis,  we  would  have  the  ridicu- 
lous spectacle  of  the  board  of  super- 
visors in  one  county  forcing  an 
arbitrary  reduction  of  all  the  tax- 
able property  of  the  state  far  below 
that  which  the  Constitution  and 
laws  demand. 

But,  it  is  contended  that  this 
court,  in  Adams  v.  Mississippi  State 
Bank,  75  Miss.  701,  23  So.  395,  and 
Adams  v.  Bank  of  Oxford,  78  Miss. 
533,  29  So.  402,  made  a  distinction 
between  the  provisions  of  §  112  of 
our  present  Constitution  and  the 
like  provisions  in  the  Constitution 
of  1869.  We  think  the  two  cases 
last  mentioned  are  materially  dif- 
ferent from  the  case  at  bar.  In  the 
first  of  these  cases,  the  primary 
question  at  issue  was  the  constitu- 
tionality of  chapter  29,  Acts  1894, 
declaring  that  no  city  or  town  shall 
impose  or  collect  a  greater  tax  on 
banks  or  solvent  credits  than  the 
state  tax  for  the  same  year.  The 
court  held  this  statute  obnoxious  to 
the  equality  and  uniformity  clause 
of  our  Constitution.  The  weakness 
of  this  statute  was  the  effort  to  im- 
pose a  smaller  municipal  tax  on 
banks  and  solvent  credits  than  other 
taxable  property  was  required  to 
pay.  In  Adams  v.  Bank  of  Oxford, 
supra,  the  constitutionality  of  an 
act  of  the  legislature  of  1890,  pro- 
hibiting cities  and  towns  from  levy- 
ing on  banks  or  solvent  credits  a 
tax  greater  than  75  per  centum  of 
the  state  tax,  was  asked  to  be  held 
in  violation  of  the  Constitution  of 
1869,  following  the  first  decision, 
Adams  v.  Mississippi  State  Bank, 
supra.  The  court  declined  to  dis- 
turb its  prior  decisions,  or  to  give 
the  views  expressed  in  the  first  case 
a  retroactive  effect.  It  must  be  ob- 
served that  each  of  these  statutes  at- 
tempted to  apply  a  different  rate  of 
municipal  taxation  on  banks  and 
solvent  credits  than  that  which  was 
being  applied  generally  upon  all 
other  taxable  property  within  the 
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confines  of  municipalities.    That  is 
not  the  case  now  before  us. 

The  case  of  Taylor  v.  Louisville 
&  N.  R.  Co.  31  C.  C.  A.  537,  60  U.  S. 
App.  166,  88  Fed.  360,  is  cited  with 
much  confidence  as  authority  for  ap- 
pellant. The  case  was  decided  by 
the  circuit  court  of  appeals,  then 
composed  of  Judges  Taft,  Lurton, 
and  Severens;  and  the  opinion  of 
these  eminent  jurists  is,  of  course, 
high  authority.  That  case,  however, 
arose  under  the  Constitution  of  Ten- 
nessee (Const,  art.  2,  §  28),  which 
has  the  express  provision  that  ''all 
property  shall  be  taxed  according  to 
its  value,  that  value  to  be  ascer- 
tained Jn  such  manner  as  the  legis- 
lature shall  direct,  so  that  taxes 
shall  be  equal  and  uniform  through- 
out the  state.  No  one  species  of 
property  from  which  a  tax  may  be 
coUected  shall  be  taxed  higher  than 
any  other  species  of  property  of  the 
same  value." 

The  action  in  that  case  was 
against  the  board  of  equalization  of 
Tennessee,  and  the  showing  was 
made  that  the  railroad  property  of 
the  state  was  assessed  at  its  real 
value,  while  all  other  taxable  prop- 
erty of  the  state  was  being  system- 
atically assessed  at  not  exceeding  75 
per  cent  of  its  true  value.  In  other 
words,  this  suit  involved  state-wide 
action  by  the  board  of  equalization^ 
and  even  then  the  opinion  of  the 
court  admitted  that  ''the  court  is 
placed  in  a  dilemma,  from  which  it 
can  only  escape  by  taking  that  path 
which,  while  it  involves  a  nominal 
departure  from  the  letter  of  the  law, 
does  injury  to  no  one,  and  secures 
that  uniformity  of  tax  burden  which 
was  the  sole  end  of  the  Constitu- 
tion.'' 

The  Tennessee  Constitution  did 
not  place  railroads  in  a  class  to 
themselves,  but  forbids  discrimina- 
tion as  between  species  of  property. 
The  dilemma  that  confronted  the 
court  in  that  case  would  be  insignifi- 
cant compared  with  the  dilemma 
into  which  all  the  revenue  laws  of 
our  state  would  be  plunged  should 


we  grant  the  relief  asked  for  in  tht 
instant  case.  Our  state  tax  is  uni- 
form throughout  the  confines  of  our 
commonwealth,  and  the  ultimate 
amount  of  the  tax  to  be  paid  by  a 
particular  bank  or  individual  will, 
of  course,  depend  upon  the  assess- 
ment. If  Pike  county  unlawfully 
and  arbitrarily  establishes  a  low- 
vdlue  assessment  on  certain  species 
of  property,  and  appellant,  as  a  resi- 
dent bank,  is  thereby  accorded  the 
right  to  cut  its  assessment  to 
the  unlawful  minimum,  then  all  the 
other  banks  in  Mississippi  should, 
in  equity,  be  accorded  the  same 
right ;  and  such  a  holding  would  re- 
sult in  putting  it  within  the  power 
of  the  board  of  supervisors  of  one 
county  to  establish  an  arbitrary 
minimum  and  unlawful  standard  of 
values  or  criterion  by  which  all  the 
other  counties  must  be  governed. 
Furthermore,  if  this  equitable  view 
of  our  Constitution  should  be  strict- 
ly applied,  why  should  not  the  bank 
in  this  case  have  a  right  to  complain 
that  much  valuable  property  has 
escaped  taxation  altogether?  As  a 
matter  of  fact  there  are  many  suc- 
cessful "tax  dodgers"  in  our  state, 
who  ought  to  be  bearing  their  part 
of  the  burdens  of  taxation.  After 
all,  we  must  get  back  to  the  admitted 
fact  that  the  law  itself  does  not  au- 
thorize unequal  taxation,  and  that 
in  the  enforcement  of  the  revenue 
laws  exact  equality  cannot,  in  all 
cases,  be  attained. 

There  is  no  merit  in  the  conten- 
tion that  a  denial  of  the  relief  sought 
would  in  any  wise  violate  the  14th 
Amendment  of  the  Federal  Consti- 
tution, guaranteeing  due  process  of 
law  and  equal  protection  of  the  laws. 
Each  state  has  the  sovereign  right 
to  classify  property  for  purposes  of 
assessment  and  taxation,  and  so  long 
as  property  of  the  same  class  bears 
the  same  rate,  or,  to  ^^irect  of 
state  differently,  so  5;««»*j»*  . 
long  as  there  is  no 
discrimination  between  property  of 
the  same  class,  there  is  no  violation 
of  these  provisions  of  our  Federal 
Constitution.    Michigan  C.  R.  Co.  v. 
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Powers,  201  U.  S.  300,  50  L.  ed.  764, 
26  Sup.  Ct.  Rep.  459,  and  authorities 
there  mentioned. 

By  paying  the  full  tax  for  which 
appellant  is  assessed  in  this  case,  it 
will  pay  only  what  the  supreme  law 
of  the  land  has  exacted.     It  will 


simply  be  rendering  "unto  Caesar  the 
things  that  are  Csesar's.'^ 
Affirmed. 

Appeal  dismissed  by  the  Supreme 
Court  of  the  United  States,  January 
7,  1919,  248  U.  S.  546,  63  L.  ed. 
— ,  39  Sup.  Ct.  Rep.  135. 


ANNOTATION. 

Assessment  of  corporate  property  at  full  value  according  to  law  wiien 

tions  generally  are  illegally  fixed  lower. 


I.  In  general,  1370. 
II.  In  equity  courts,   1371. 

III.  On  appeal  from  asseMment,  1376. 

IV.  Ab  a  Federal  question,  1377. 

/.  In  general. 

This  note  does  not  include  cases 
turning  upon  the  constitutionality  of 
statutes  attempting  to  discriminate 
against  corporate  property  in  assess- 
ments. That  class  of  cases  involves 
the  power  of  the  legislature  to  classify 
property  for  the  purposes' of  taxation. 
The  note  deals  exhaustively  only  with 
cases  in  which  it  appears  that  there 
are  two  perfectly  consistent  provi- 
sions, either  constitutional  or  stat- 
utory, the  one  providing  for  uniform- 
ity of  taxation,  and  the  other  requir- 
ing that  all  property  shall  be  assessed 
at  its  full  value.  Where  either  or  both 
provisions  are  lacking,  a  case  is  not 
good  authority  upon  the  question  here 
discussed.  Provisions  requiring  taxa- 
tion of  all  property  at  full  value  were, 
undoubtedly,  adopted  or  enacted  for 
the  purpose  of  breaking  up,  or  at  least 
changing,  what  was  once  an  almost 
universal  custom — the  custom  of  as- 
sessing all  property  at  a  fixed  percent- 
age of  what  the  assessing  officials 
judged  to  be  its  full  value.  Taxing 
officials  have,  in  numerous  instances, 
persisted  in  following  the  custom, 
even  after  the  adoption  of  a  provision, 
or  the  enactment  of  a  statute,  requir- 
ing full-value  assessments  of  all  prop- 
erty. In  some  instances,  they  have  fol- 
lowed the  old  custom,  in  spite  of  the 
provision,  in  assessing  property  gen- 
erally, but  have  assessed  some  species 
of  corporate  property  at  its  full  value. 
This  is  an  obvious  violation  of  the 
principle   of  uniformity  in  taxation; 


but,  when  the  injured  party  has  ap- 
pealed to  the  courts  or  asked  the  in- 
terference of  equity,  the  provision  re- 
quiring full-value  assessment  has  been 
invoked.  The  court  is  thus  placed  "in 
a  dilemma''  spoken  of  in  Taylor  v. 
Louisville  &  N.  R.  Co.  (1898)  31  C.  C. 
A.  537,  60  U.  S.  App.  166,  88  Fed.  350, 
infra,  and  quoted  by  the  court  in  the 
reported  case  (Magnolia  Bank  v. 
Pike  County,  ante,  1365).  The 
"escape''  from  this  dilemma  is  the 
dominant  theme  of  the  note. 

The  court  has,  in  practically  all  of 
the  cases  in  which  the  issue  was 
squarely  presented,  escaped  from  the 
dilemma  in  the  same  way  that  it 
escaped  in  the  Taylor  Case,  "by  taking 
that  path  which,  while  it  involves  a 
nominal  departure  from  the  letter  of 
the  law,  does  injury  to  no  one,  and  se- 
cures that  uniformity  of  tax  burden 
which  was  the  sole  end  of  the  Consti- 
tution." In  other  words,  they  have 
^  given  relief  to  the  injured  party,  in 
some  form,  according  to  the  nature  of 
the  proceeding  and  the  power  of  the 
court  therein.  But  it  should  be  noted 
here  that  it  requires  a  high  standard 
of  proof  of  a  clean-cut,  narrow  issue 
to  place  the  court  in  the  dilemma.  In 
several  cases  cited  herein,  the  prin- 
ciple here  stated  is  fully  approved,  but 
the  relief  denied,  for  the  reason  that 
proof  was  lacking.  This  is  not  sur- 
prising in  view  of  the  fact  that  a  gen- 
eral custom  of  undervaluation  must 
be  proved,  or,  as  some  courts  say,  the 
undervaluations  must  be  shown  to  be 
systematic  and  intentional.  This  must 
be  the  rule,  since  courts  will  not  inter- 
fere if  the  assessing  officers  have  at- 
tempted to  assess  all  property  at  full 
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value,  no  matter  how  much  or  how 
)i:eneral  the  undervaluations.  Inter- 
ference under  such  circumstances 
would  be  merely  disturbing  assess- 
ments for  errors  of  judgment.  And 
the  burden  of  showing  a  systematic, 
intentional  undervaluation  of  other 
classes  or  species  of  property  is,  of 
course,  upon  the  complainant. 

The  court  in  the  reported  case 
(Magnolia  Bank  v.  Pike  County) 
distinguishes  that  case  from  the  Tay- 
lor Case  by  the  fact  that  in  the  latter 
there  was  a  clause  in  the  state  Con- 
stitution, prohibiting  discrimination 
between  different  species  of  property. 
Such  argument  would  seem  to  be  more 
appropriate  to  legislative  classifica- 
tions of  property  for  taxing  purposes. 
The  argument  that  the  valuations  of 
bank  stock  for  the  whole  state  would 
be  disturbed,  if  the  court  should  inter- 
fere, by  valuations  in  one  county, 
would,  however,  appear  to  be  a  sound 
basis  for  the  refusal  of  relief. 

In  many  cases  it  has  been  either 
directly  or  indirectly  held  that,  under 
a  provision  requiring  uniformity  of 
taxation,  a  corporation  whose  property 
has  been  assessed  at  its  full  value,  ac- 
cording to  a  provision  requiring  full- 
value  assessment  of  all  property,  is  en- 
titled to  relief  in  some  form,  upon 
proof  by  it  that  other  property  has 
been  intentionally  and  systematically 
assessed  at  less  than  100  per  cent  of 
its  full  value: 

United  States. — ^Pelton  v.  Commer- 
cial Nat.  Bank  (1880)  101  U.  S.  144, 
25  L.  ed.  901 ;  Cummings  v.  Merchants' 
Nat.  Bank  (1880)  101  U.  S.  153,  25  L. 
ed.  903;  New  York  v.  Barker  (1900) 
179  U.  S.  279,  45  L.  ed.  190,  21  Sup. 
Ct.  Rep.  121  (see  also  Rose's  Notes  to 
these  cases) ;  Railroad  &  Teleph.  Cos. 
V.  x>oard  of  Equalizers  (1897)  85  Fed. 
302;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Taylor  (1898)  86  Fed.  168,  appeal  dis- 
missed in  (1899)  44  L.  ed.  (U.  S.)  1219, 
20  Sup.  Ct.  Rep.  1022;  Taylor  v.  Louis- 
ville &  N.  R.  Co.  (1898)  31  C.  C.  A. 
537,  60  U.  S.  App.  166,  88  Fed.  350; 
Southern  R.  Co.  v.  North  Carolina 
Corp.  Commission  (1900)  104  Fed. 
700;  Louisville  &  N.  R.  Co.  v.  Coulter 
(1903)  131  Fed.  282,  reversed  in 
(1905)    196  U.  S.  599,  49  L.  ed.  615, 


25  Sup.  Ct.  Rep.  342;  Michigan  R.  Tax 
Cases  (1905)  138  Fed.  223,  affirmed 
in  (1906)  201  U.  S.  245,  50  L.  ed.  744, 

26  Sup.  Ct.  Rep.  459. 

Arkansas. — Ex  parte  Ft.  Smith  & 
V.  B.  Bridge  Co.  (1896)  62  Ark.  461, 
36  S.  W.  1060. 

Illinois. — Bureau  County  v.  Chicago, 
B.  &  Q.  R.  Co.  (1867)  44  111.  229;  Chi- 
cago &  N.  W.  R.  Co.  V.  Boone  County 
(1867)  44  111.  240. 

Michigan. — Newport  Min.  Co.  v. 
Ironwood  (1915)  185  Mich.  668,  152 
N.  W.  1088. 

Missouri. — State  ex  rel.  Gottlieb  v. 
Western  U.  Teleg.  Co.  (1901)  165  Mo. 
502,  65  S.  W.  775,  affirmed  in  (1903) 
190  U.  S.  412,  47  L.  ed.  1116,  23  Sup. 
Ct.  Rep.  730. 

New  York. — People  ex  rel.  New 
York  C.  &  H.  R.  R.  Co.  v.  Woodbury 
(1910)  74  Misc.  130,  133  N.  Y.  Supp. 
135,  order  affirmed  in  (1911)  145  App. 
Div.  900,  129  N.  Y.  Supp.  1141;  People 
ex  reL  New  York,  0.  &  W.  R.  Co.  v. 
Shaw  (1911)  143  App.  Div.  811,  128 
N.  Y.  Supp.  177,  affirmed  in  (1911)  202 
N.  Y.  556,  95  N.  E.  1137. 

Pennsylvania. — Shamokin,  S.  &  L.  R. 
Co.  (1900)  3  Dauphin  Co.  Rep.  168; 
Com.  V.  Lake  Shore  &  M.  S.  R.  Co. 
(1900)  3  Dauphin  Co.  Rep.  172;  Com. 
V.  Jamestown  &  F.  R.  Co.  (1900)  3 
Dauphin  Co.  Rep.  214;  Com.  v.  Mam- 
moth Vein  Coal  &  I.  Co.  (1900)  3 
Dauphin  Co.  Rep.  220;  but  see  quota- 
tion from  188  Pa.  169,  infra,  III.,  in 
connection  with  these  cases. 

Utah. — First  Nat.  Bank  v.  Christen- 
sen  (1911)  39  Utah,  568,  118  Pac.  778. 

The  following  cases  appear  to  be  op- 
posed to  this  general  principle,  but  the 
question  of  uniformity  of  taxation 
does  not  appear  to  have  been  consid- 
ered: Paducah  Street  R.  Co.  v.  Mc- 
Cracken  County  (1899)  105  Ky.  472,  49 
S.  W.  178;  Louisville  R.  Co.  v.  Com. 
(1899)  105  Ky.  710,  49  S.  W.  486;  Low- 
ell V.  Middlesex  County  (1890)  152 
Mass.  375,  9  L.R.A.  356,  25  N.  £.  469. 

II.  In  equity  courts. 

Where  the  assessing  officers  or 
boards  of  equalization  adopt  the  policy 
of  assessing  property,  generally,  at  a 
certain  per  cent  of  its  actual  value,  in 
the  face  of  a  statute  or  constitutional 
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provision  requiring  the  assessment  of 
all  property  at  its  full  value,  and  at 
the  same  time  apply  to  some  species  of 
corporate  property  the  rule  or  policy 
of  assessing  it  at  its  full  value,  equity 
will  grant  relief  to  the  owners  of  the 
corporate  property  on  the  ground  that 
maladministration  is  resulting  in  in- 
justice and  in  an  infringement  of  the 
constitutional  provision  that  taxation 
must  be  uniform.  Taylor  v.  Louisville 
&  N.  R.  Co.  (1898)  31  C.  C.  A.  537,  60 
U.  S.  App.  166,  88  Fed.  350;  Southern 
R.  Co.  V.  North  Carolina  Corp.  Com- 
mission (1900)  104  Fed.  700;  State  ex 
rel.  Gottlieb  v.  Western  U.  Teleg.  Co. 
(1901)  165  Mo.  502,  65  S.  W.  775,  af- 
firmed in  (1903)  190  U.  S.  412,  47  L. 
ed.  1116,  23  Sup.  Ct.  Rep.  730  (relief 
refused  on  other  grounds;  see  same 
case,  infra) ;  First  Nat.  Bank  v.  Christ- 
ensen  (1911)  39  Utah,  568,  118  Pac. 
778  (relief  denied  for  failure  of  evi- 
dence). 

In  State  ex  rel.  Gottlieb  v.  Western 
U.  Teleg.  Co.  (1901)  165  Mo.  502,  65 
S.  W.  775,  affirmed  in  (1903)  190  U.  S. 
412,  47  L.  ed.  1116,  23  Sup.  Ct.  Rep. 
730,  supra,  the  court,  while  holding 
that  the  decision  must  be  against  the 
corporation,  since  the  action  was  at 
law,  and  only  an  equity  proceed- 
ing could  avail  the  corporation,  also 
held  that  the  evidence  of  systemat- 
ic undervaluation  of  other  prop- 
erty was  not  sufficient,  even  though 
the  proceeding  had  been  a  proper  one 
in  equity.  Although  relief  was  de- 
nied, the  decision  quite  strongly  sup- 
ports the  general  rule  above  stated. 
The  court  said:  "The  defendant  con- 
tends that  it  has  been  discriminated 
against,  contrary  to  the  provisions  of 
§  4  of  article  10  of  the  Constitution 
of  Missouri,  and  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  in  this :  that  the  Constitution 
of  Missouri  relied  on  provided  that  'all 
property  subject  to  taxation  shall  be 
taxed  in  proportion  to  its  value,'  and 
the  14th  Amendment  to  the  Constitu- 
tion of  the  United  Sttaes  prohibits  any 
state  to  deny  any  person  in  its  jurisdic- 
tion the  equal  protection  of  the  Iaws» 
and  that  the  state  board  of  equaliza* 
tion  has  assessed  defendant's  property 
at  its  full  value,  while  the  local  asses- 


sors throughout  the  state  have  only 
assessed  the  property  of  other  persons 
at  from  35  to  40  per  cent  of  its  value. 
In  support  of  its  contention  the  de- 
fendant cites  a  great  number  of  cases, 
among  them  Cummings  v.  Merchants' 
Nat.  Bank  (1880)  101  U.  S.  153,  25  L 
ed.  903;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Taylor  (1898)  86  Fed.  168,  appeal  dis- 
missed in  (1899)  44  L.  ed.  (U.  S.) 
1219,  20  Sup.  Ct.  Rep.  1022;  German 
Nat.  Bank  v.  Kimball  (1881)  103  U.  S, 
732,  26  L.  ed.  469;  Pelton  v.  Commer- 
cial Nat.  Bank  (1880)  101  U.  S.  143. 25 
L.  ed.  901 ;  Balfour  v.  Portland  (1886) 
28  Fed.  738;  Cincinnati  Southern  R. 
Co.  V.  Guenther  (1884)  19  Fed.  895; 
Chicago,  B.  &  Q.  R.  (^o^  v.  Republic 
County  (1895)  14  C.  C.  A.  456,  32  U.  S. 
App.  224,  67  Fed.  411;  Chicago,  B.  & 
Q.  R.  Co.  V.  Atchison  County  (1895)  54 
Kan.  781,  39  Pac.  1039;  Stanley  v. 
Albany  County  (1887)  121  U.  S.  535, 
30  L.  ed.  1000,  7  Sup.  Ct.*Rep.  1234. 
The  principle  here  contended  for  is 
tersely  expressed  by  Mr.  Justice 
Miller  in  the  case  of  German  Nat 
Bank  v.  Kimball  (1881)  103  U.  S. 
732,  26  L.  ed.  469,  as  follows:  'It 
is  held  in  these  opinions  that  when 
the  inequality  of  valuation  is  the  re- 
sult of  a  statute  of  the  state,  designed 
to  discriminate  injuriously  against 
any  class  of  persons  or  any  species  of 
property,  a  court  of  equity  will  give 
appropriate  relief;  and  also  where, 
though  the  law  itself  is  unobjection- 
able, the  officers  who  are  appointed  to 
make  assessments  combine  together, 
and  establish  a  rule  or  principle  of 
valuation,  the  necessary  result  of 
which  is  to  tax  one  species  of  property 
higher  than  others,  and  higher  than 
the  average  rate,  the  court  will  also 
give  relief.  But  the  bill  before  us  al- 
leges no  such  agreement  or  common 
action  of  assessors,  and  no  general 
rule  or  discriminating  rate  adopted  by 
a  single  assessor,  but  relies  on  nu- 
merous instances  of  partial  and  un- 
equal valuations,  which  establish  no 
rule  on  the  subject.'  The  defendant 
has  not  brought  itself  within  the  rule 
announced  in  those  cases,  for  it  has 
shown  no  combination  among  assess* 
sors,  and  no  course  of  conduct  among 
them  to  discriminate  against  the  de- 
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fendant  or  other  telegraph  companies 
and  other  property  owned  by  citizens 
generally.  It  has  only  shown  by  the 
testimony  of  one  member  of  the  state 
board  of  equalization  that,,  in  his  judg- 
ment, the  valuation  put  upon  property, 
generally,  is  only  35  or  40  per  cent  of 
its  true  value.  The  law  contemplates 
that  for  purposes  of  taxation  property 
shall  be  assessed  at  its  true  value  in 
money  (Rev.  Stat.  1899,  §  9180) ;  and 
it  also  presumes  that  all  officers  do 
their  duty  (Agan  v.  Shannon  (1890) 
103  Mo,  661,  15  S.  W.  757 ;  State  ex  rel. 
Gracy  v.  Bank  of  Neosho  (1894)  120 
Mo,  161.  25  S.  W.  372;  Mathias  v. 
O'Neill  (1887)  94  Mo.  520,  6  S.  W. 
253).  The  evidence  adduced  is  not 
sufficient  to  overthrow  this  presump- . 
tion,  nor  to  establish  a  combination 
or  unlawful  course  of  conduct.  It  is 
only  enough  to  show  what  the  witness 
believed  to  be  the  value  of  the  prop- 
erty, but  not  enough  to  convict  the 
.local  assessors  of  intentional  or  sys- 
tematic violation  of  duty.'' 

In  Railroad  &  Teleph.  Cos.  v.  Board 
of  Equalizers  (1897)  85  Fed.  302,  su- 
pra, the  holding  that  equity  will  inter- 
fere on  the  ground  that  the  assessment 
violates  both  the  uniform  tax  clause 
of  the  state  Constitution  and  the  equal 
protection  clause  of  the  United  States 
Constitution  is  based  upon  the  finding 
that  there  is  no  provision  that  prop- 
erty must  be  assessed  at  its  full  value; 
nevertheless.  Judge  Clark,  in  arguing 
the  point,  says:  ''Conceding,  for  the 
purpose  of  testing  the  soundness  of 
this  proposition,  that  the  constitution- 
al term,  'according  to  its  value,'  means 
the  same  thing  as  'at  its.  full  value,' 
the  contention  of  the  state  then,  stated 
with  reference  to  its  effect,  is  this: 
That  it  may  assess  the  property  of  A 
at  its  full  value,  in  obedience  to  the 
Constitution,  and  the  property  of  D  at 
one  half  of  its  value,  in  violation  of  the 
Constitution,  and,  when  A  complains 
that  the  /esult  has  been  to  violate  the 
Constitution  in  respect  to  the  equality 
provision,  the  answer  is  that  the  ob- 
jection is  not  open  to  A,  because  he  is 
taxed  on  no  more  than  the  full  value 
of  his  own  property,  and  that  he  must 
pay  50  per  cent  more  on  the  same  ac- 
tual value  than  D.    Now,  it  will  cer- 


tainly be  admitted  that  the  simple 
statement  of  such  a  proposition  sug- 
gests its  utter  untenableness.  If  de- 
cisions may  be  found  which  apparently 
uphold  a  result  such  as  this,  they 
promulgate  a  doctrine  which  cannot  be 
accepted  as  good  law."  Another  de- 
cision by  the  same  judge  (Nashville. 
C.  &  St.  L.  R.  Co.  V.  Taylor  (1898)  86 
Fed.  168,  appeal  dismissed  in  (1899) 
44  L.  ed.  (U.  S.)  1219,  20  Sup.  Ct.  Rep. 
1022)  proceeds  upon  a  similar  basis, 
and  the  holdings  are  very  materially 
strengthened  by  the  decision  in  Taylor 
V.  Louisville  &  N.  R.  Co.  (1898)  31 
C.  C.  A.  537,  60  U.  S.  App.  166,  88  Fed. 
350,  where  the  same  conclusion  is 
reached,  the  assessment  having  been 
made  in  the  face  of  a  statute  requiring 
all  property  to  be  assessed  at  its  full 
value.  It  should  be  noted  here  that 
the  court,  in  the  reported  case  (Mag- 
nolia Bank  v.  Pike  County,  ante, 
1365),  distinguishes  these  cases  on 
the  facts  from  the  one  it  was  deciding, 
because  of  a  different  wording  in  the 
state  Constitution,  which,  in  the  Fed- 
eral cases,  practically  prohibits  even 
a  legislative  classification  of  property 
such  as  would  permit  the  assessment 
discussed. 

In  Southern  R.  Co.  v.  North  Carolina 
Corp.  Commission  (1900)  104  Fed.  700, 
supra,  the  court,  in  giving  instruction 
to  the  standing  master,  adopted  this 
same  view  of  the  matter,  when  it 
said:  "The -Constitution  of  the  state 
of  North  Carolina,  and  the  acts  of  as- 
sembly passed  under  the  authority 
thereof,  require  all  real  and  personal 
property  in  the  state  to  be  assessed 
for  taxation  at  its  actual  value  in  mon- 
ey. The  Corporation  Commission, 
which  is  intrusted  with  the  assessment 
of  railroad  property  for  taxation,  as- 
sessed the  property  of  the  several  com- 
plainants at  a  certain  sum  each.  The 
complainants  thereupon  come  into  this 
court,  alleging  that  the  method  adopt- 
ed with  regard  to  them  differs  mate- 
rially from  the  method  adopted  with 
regard  to  all  other  real  and  personal 
property  in  the  state,  so  that  they  are 
exposed  to  unjust  discrimination.  On 
that  allegation  they  ask  an  injunction. 
On  the  truth  of  that  allegation  de- 
pends the  action  of  this  court.    It  can- 
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not  assess  the  value  of  property,  nor 
perform  any  of  the  functions  of  the 
assessor.  It  cannot  pass  upon  the  as- 
sessment, and  say  whether  or  not  it  be 
excessive,  whether  it  be  illegal,  irreg- 
ularly imposed,  or  unjust.  State  R.  Tax 
Cases  (1876)  92  U.  S.  575,  23  L.  ed. 
669.  There  must  be  some  ground  for 
the  interference  of  a  court  of  equity. 
And  its  interference  cannot  go  to  the 
reassessment  of  the  property,  but  to 
the  removal  of  the  unlawful  action. 
In  the  present  case  we  must  assume 
that  the  Commission  did  its  duty  and 
fulfilled  the  constitutional  and  stat- 
utory requirement  in  assessing  the 
railroad  property.  The  amount  of  the 
assessment  this  court  cannot  question. 
The  sole  question  is.  Does  there  exist 
in  North  Carolina  a  rule  or  practice 
universal  enough  to  presume  the  ex- 
istence of  a  rule  whereby  all  real  and 
personal  property  other  than  railroad 
property  is  assessed  below  its  value 
for  taxation  ?  The  burden  of  showing 
this  is  on  complainants.  Until  this 
burden  is  removed,  the  inquiry  must 
be  directed  to  it.  If  it  be  removed, 
then  it  may  possibly  be  competent  for 
the  defendants  to  show  that,  if  such  a 
rule  or  practice  does  exist,  it  is  ap- 
plied also  to  the  railroad  companies, 
and  as  to  them  there  is  no  discrimina- 
tion. The  standing  master  will  con- 
duct the  examination  in  accordance 
with  these  rulings." 
And    in    Michigan    R.    Tax    Cases 

(1905)  138    Fed.    223,    affirmed    in 

(1906)  201  U.  S.  245,  50  L.  ed.  744,  26 
Sup.  Ct.  Rep.  459,  the  suit  was  dis- 
missed on  complainant's  failure  "to 
show  a  fraudulent,  intentional,  sys- 
tematic undervaluation  of  properly," 
assessed  under  a  statute  other  than 
the  one  under  which  complainant's 
railroad  properties  were  assessed. 
The  court  explained  that  the  underval- 
uation required  to  justify  interference 
must  be  systematic  and  intentional  to 
that  extent  that,  in  effect,  amounts  to 
fraud.  The  case  of  Louisville  &  N.  R. 
Co.  V.  Coulter  (1903)  131  Fed.  282, 
directly  supports  the  proposition  stat- 
ed supra;  but  the  case  was  reversed 
in  (1905)  196  U.  S.  599,  49  L.  ed.  615, 
25  Sup.  Ct.  Rep.  342,  on  the  ground 


that  a  case  of  habitual  and  systematic 
undervaluation  was  not  proved  by  the 
evidence. 

And  in  First  Nat.  Bank  v.  Christen- 
sen  (1911)  39  Utah,  568,  118  Pac.  778, 
the  court,  while  holding  the  evidence 
insufficient  to  show  that  the  assessed 
value  of  plaintiff's  property — national 
bank  stock — ^was  proportionally  higher 
than  the  assessed  value  of  other  bank 
stock  and  other  "moneyed  capital," 
within  the  meaning  of  the  statute 
providing  for  uniformity  and  equality 
of  tax  rates  and  valuations,  said: 
'Though  the  Constitution  and  the  stat- 
ute require  the  taxing  officers  to  assess 
all  taxable  property  at  'its  full  cash 
value,'  yet,  should  taxing  officers  of  a 
county  assess  real  estate,  live  stock, 
merchandise,  and  chattels  at  50  to  70 
per  cent  of  their  actual  or  cash  value, 
and  moneys  or  shares  of  stock  in  man- 
ufacturing or  industrial  enterprises 
or  investments,  at  their  actual  or  cash 
value,  the  assessment  would  not  be 
equal  or  uniform.  In  such  case,  those 
whose  property  was  intentionally  as- 
sessed at  a  higher  percentage  or  val- 
uation than  was  placed  on  the  general 
mass  of  taxable  property  in  the  county 
may  invoke  the  aid  of  courts  to  compel 
the  taxing  officers  to  reduce  .the  ex- 
cessive assessment  so  made,  to  the 
same  proportion  of  value  as  was 
placed  upon  the  general  mass  of  other 
taxable  property  in  the  county.  A  de- 
nial of  such  right  results  in  inequal- 
ity and  a  want  of  uniformity  in  the 
assessment  and  taxation.  Lively  v. 
Missouri,  K.  &  T.  R.  Co.  (1909)  102 
Tex.  545,  120  S.  W.  862;  Raymond  v. 
Chicago  Union  Traction  Co.  (1907) 
207  U.  S.  20,  52  L.  ed.  78,  38  Sup.  Ct 
Rep.  7,  12  Ann.  Cas.  757;  Taylor  v. 
Louisville  &  N.  R.  Co.  (1898)  81  C.  C. 
A.  537,  60  U.  S.  App.  166,  88  Fed.  364; 
37  Cyc.  737.  If,  therefore,  plaintiff's 
shares  of  stock  were  assessed  at  a 
value  greater  in  proportion  to  that 
placed  upon  the  general  ma&s  of  tax- 
able property  in  the  county,  it  is  en- 
titled to  have  that  value  reduced  to 
the  proportion  placed  on  such  mass 
of  taxable  property.  But  on  the  evi- 
dence adduced  we  cannot  say  suck 
was  the  case." 
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III,  On  appeal  from  aasessment. 

Courts  will,  on  an  appeal  from  the 
assessment,  grant  relief  to  a  corpora- 
tion whose  real  property  has  been 
assessed  at  its  full  value,  upon  proof 
that  all  the  real  estate  in  the  county 
has  been  systematically  assessed  at  a 
percentage  of  its  full  value,  by  reduc- 
ing the  assessment  to  such  per  cent  of 
.  its  full  value  as  will  make  the  assess- 
ments uniform,  even  though  a  statute 
requires  that  all  property  be  assessed 
at  its  full  value.  Ex  parte  Ft.  Smith 
&  V.  B.  Bridge  Co.  (1896)  62  Ark.  461, 
36  S.  W.  1060;  Bureau  County  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (1867)  44  IlL  229; 
Chicago  &  N.  W.  R.  Co.  v.  Boone  Coun- 
ty (1867)  44  111.  240;  Newport  Min. 
Co.  V.  Iroiiwood  (1915)  185  Mich.  668, 
152  N.  W.  1088  (relief  denied  for  lack 
of  proof) ;  People  ex  rel.  New  York 
C.  &  H.  R.  R.  Co.  V.  Woodbury  (1910) 
74  Misc.  130,  133  N.  Y.  Supp.  135,  or- 
der affirmed  in  (1911)  145  App.  Div. 
900,  129  N.  Y.  Supp.  1141;  People  ex 
rel.  New  York,  0.  &  W.  R.  Co.  v.  Shaw 
(1911)  143  App.  Div.  811,  128  N.  Y. 
Supp.  177,  affirmed  in  (1911)  202  N.  Y. 
566,  95  N.  E.  1137;  Com.  v.  Shamokin, 
S.  &  L.  R.  Co.  (1900)  3  Dauphin  Co. 
Rep.  (Pa.)  168;  Com.  v.  Lake  Shore  & 
M.  S.  R.  Co.  (1900)  3  Dauphin  Co.  Rep. 
(Pa.)  172;  Com.  v.  Jamestown  &  F.  R. 
Co.  (1900)  3  Dauphin  Co.  Rep.  (Pa.) 
214;  Com.  v.  Mammoth  Vein  CosA  &  I. 
Co.  (1900)  3  Dauphin  Co.  Rep.  (Pa.) 
220. 

In  Chicago  &  N.  W.  R.  Co.  v.  Boone 
County  (1867)  44  IlL  240,  supra,  the 
court  said:  'It  cannot  be  that  one 
portion  of  the  taxpayers  in  a  county, 
owning  taxable  property,  shall  be  re- 
quired to  pay  more  taxes  in  proportion 
to  its  value,  no  matter  how  that  may 
be  ascertained,  than  another  portion 
in  the  same  county.  If  the  assessors, 
regardless  of  the  strict  injunction  of 
the  law,  shall  place  a  value  upon  prop- 
erty far  below,  its  real  cash  value, 
and  such  a  practice  goes  on  unchal- 
lenged, and  is  recognized  by  the 
authorities  having  special  charge  of 
the  revenue  of  the  state,  that  miscon- 
duct must  also  contain  within  itself 
the  great  and  cardinal  principle  of 
uniformity.  No  warrant  is  given,  if 
the  law  is  not  strictly  observed  in  the 


case  of  individuals,  and  their  prop- 
erty is  not  assessed  at  its  actual  val- 
ue, that  the  property  of  a  corporation 
situate  in  the  same  county  shall  be 
assessed  at  greater  proportional  value 
than  that  of  individuals,  even  though 
.  the  enhanced  assessment  is  not  on  the 
actual  cash  value  of  the  prpperty  of 
such  corporation.  •  The  same-  rule 
which  is  applied  to  individuals,  justice 
and  the  Constitution  demand  shall  be 
applied  to  corporations.  To  demand  of 
appellants  that  they  should  schedule 
their  property  at  its  cash  value,  while 
individuals  may  schedule  their  prop- 
erty at  one  third,  or  less,  of  such  value, 
would  be  to  demand  of  the  former 
three  times  the  amount  of  taxes  de- 
manded of  the  latter." 

The  principle  stated  above  is  quite 
clearly  enunciated  by  the  court  in 
Amoskeag  Mfg.  Co.  v.  Manchester 
(1899)  70  N.  H.  200,  46  Atl.  470,  al- 
though the  statement  does  not  have 
reference  to  corporate  property  as 
such,  and  the  holding  is  such  that  it 
does  not  fall  clearly  within  the  scope 
of  the  note.  The  court  said:  ''It  is, 
in  fact,  conceded  by  the  plaintiffs  'that 
the  constitutional  rule  of  equality  re- 
quires a  proportional  and  equal  val- 
uation of  the  different  kinds  of  tax- 
able property.'  It  is  also  true,  as 
claimed  in  the  plaintiffs'  brief,  that  'it 
is  elementary  that  the  law  requires  all 
property  to  be  appraised  at  its  true 
value.  Yet  if  A's  estate  is  appraised 
at  that  value,  and  all  other  property 
in  the  town  of  X  at  50  per  cent  of  that 
value,  A  is  entitled  to  a  reduction  of 
his  valuation  from  the  legal  to  the  il- 
legal rate.'  The  reason  is  that  in  no 
other  convenient  way  can  A's  tax  on 
the  property  owned  by  him  be  made 
proportional  to  that  paid  by  his  neigh- 
bors; for  the  remedy  of  a  reassess- 
ment of  the  whole  tax  upon  all  taxable 
property  in  the  town,  upon  a  legal  ap- 
praisal at  its  true  value,  would  be 
inconvenient  and  impossible  of  execu- 
tion." 

And  in  People  ex  rel.  New  York  C. 
&  H.  R.  R.  Co.  V.  Woodbury  (1910) 
74  Misc.  130,  133  N.  Y.  Supp.  135,  or- 
der affirmed  in  (1911)  145  App.  Div. 
900,  129  N.  Y.  Supp.  1141,  it  was  held 
that  a  city  must  assess  special  fran- 
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chises  at  76  per  cent  of  their  actual 
values,  if  it  assesses  the  real  estate 
in  the  city  at  that  rate.  The  court 
said:  "I  think  there  should  be  a  re- 
duction in  all  assessments  in  Buffalo 
of  24  per  centum  of  the  amount  there- 
of, to  equalize  them  with  the  assess- 
ments of-  the  other  real  property  on 
the  local  rolls.  '  It  appears  by  the 
equalization  tables  made  by  the  state 
board  of  equalization  that  other  real 
estate  in  the  tax  district— that  is,  in 
the  city  of  Buffalo — is  assessed  at 
only  76  per  centum  of  its  full  value. 
The  defendants  urge  that  the  local  as- 
sessors are  required  by  law  to  assess 
all  real  estate  at  its  full  value,  and 
that  they  have  appended  to  their  rolls 
their  affidavits,  as  required  by  law, 
that  they  have  done  so  in  this  instance. 
But  it  is  well  known  that  in  many 
localities,  if  not  in  most,  these  af- 
fidavits are  made  by  the  assessors  as 
a  matter  of  form,  because  required  by 
law,  rather  than  as  a  matter  of  con- 
science, and  when  the  state  board  of 
equalization,  after  investigation,  has, 
in  the  discharge  of  its  duty,  made  its 
tables  showing  that  real  estate  in 
Buffalo  has,  notwithstanding  the  for- 
mal oaths  of  the  assessors  to  the  con- 
trary, been  assessed  at  only  76  per 
centum  of  its  value,  such  tables  should 
not  be  ignored  in  a  matter  of  this 
kind ;  and  the  deduction  stated  should 
be  made  for  the  purpose  of  equaliza- 
tion." And  the  same  rule  was  applied 
in  People  ex  rel.  Rochester  Teleph.  Co. 
V.  State  Tax  Comrs.  (1912)  134  N.  Y. 
Supp.  987. 

The  court  in  People  ex  rel.  New 
York,  O.  &  W.  R.  Co.  v.  Shaw  (1911) 
143  App.  Div.  811,  128  N.  Y.  Supp.  177, 
affirmed  in  (1911)  202  N.  Y.  556,  95 
N.  E.  1137,  after  adopting  a  rule  for 
the  valuation  of  railroad  property,  and 
computing  the  value  of  a  particular 
property  thereunder,  deducted  from 
the  value  so  fixed  45.26  per  cent, — 
other  property  being  assessed  at  54.74 
per  cent  of  its  actual  value, — and  thus 
obtained  its  value  for  assessment  pur- 
poses. While  it  does  not  appear  in 
this  case  that  the  undervaluation  was 
illegal,  that  fact  does  appear  in  the 
preceding  case  from  the  same  state. 

In  Co:  1.  V.  Lake  Shore  &  M.  S.  R. 


Co.  (1900)  3  Dauphin  Co.  Rep.  (Pa.) 
172,  Simonton,  P.  J.,  said:  "We  are 
aware  that  it  was  said  in  the  case 
above  cited  (Com.  v.  New  York,  P.  & 
O.  R.  Co.  (1898)  188  Pa.  169,  41  Atl. 
594)  that,  'the  actual  value  being  a 
pure  question  of  fact,  appellant  has 
no  standing  to  complain  of  discrimina- 
tion in  methods  so  long  as  its  capital 
stock  is  not  assessed  in  excess  of  that 
value.  It  may  be  that  the  Reading 
and  some  other  corporations' are  taxed 
on  less  than  the  actual  value  of  their 
capital  stock ;  if  so,  the  commonwealth 
is  not  here  appealing,  and,  consequent- 
ly, it  is  not  our  business  to  inquire 
into  the  matter.'  We  submit,  with  all 
deference,  that  this  leaves  out  of  view 
the  mandate  of  the  Constitution  that 
'taxes  shall  be  uniform,'  and  that,  if 
adopted  as  a  principle,  corporations 
that  are  taxed  out  of  proportion  to 
others  of  the  same  kind  would  be  with- 
out remedy.  The  conunonwealth  can- 
not appeal  from  a  settlement  for 
taxes,  and,  therefore,  if  for  any  rea- 
son the  methods  adopted  by  the  ac- 
counting officers  lead  to  a  want  of 
uniformity,  or  tend  to  discriminate  be- 
tween corporations  alike  taxable,  those 
discriminated  against  would  be  help- 
less. The  constitutional  provision 
that  'taxes  shall  be  uniform'  surely 
means  more  than  that  the  Taxing  Acts 
shall  provide  for  uniformity."  And  it 
may  be  observed  that  this  case,  as  well 
as  the  other  Dauphin  county  cases  cited 
above,  were  decided  on  this  rule,  not- 
withstanding the  statement  of  a  con- 
trary idea  by  the  highest  court  of  the 
same  state.  It  would  seem,  however, 
that  the  statement  quoted  was  dictum, 
as  it  seems  unlikely  that  the  point  was 
raised  in  the  lower  court,  or  proof  of 
undervaluation  presented  to  the  court 
that  made  the  statement.  Apparently 
Judge  Simonton  tried  the  former  case, 
and  his  decision  was  affirmed  on  ap- 
peal. 

In  Newport  Min.  Co.  v.  Ironwood 
(1915)  185  Mich.  668,  152  N.  W.  1088, 
supra,  it  appeared  to  be  conceded  that, 
if  mining  property  had  been  assessed 
at  a  higher  rate  than  nonmining  prop- 
erty, the  tax  levy  would  be  void,  but 
it  was  held  that  there  was  nothing  "in 
the  record  which  clearly  justifies  the 
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finding  that  mining  property  was  as- 
sessed relatively  higher  than  other 
property  in  the  same  city."  Ostrand- 
er,  J.,  in  writing  the  opinion  for  the 
court,  said:  "I  am  impressed  that 
sufficient  appears  to  show  that  the 
burden  placed  upon  mining  property, 
including  that  of  plaintiff,  when  com- 
pared with  nonmining  property,  was 
excessive,  that  no  sufficient  data  ap- 
pears for  determining  what  would  be 
a  relatively  equal  burden,  and  that 
the  whole  tax  ought  to  be  held  fraud- 
ulent and  void.  A  majority  of  the 
justices  are,  however,  not  convinced 
that  this  fact  is  made  to  appear  in  the 
particular  case.  In  support. of  an  op- 
posed conclusion,  it  is  said  that  it  can- 
not be  assumed  for  the  purposes  of 
this  case  that  the  nonmining  property 
in  the  county  in  1912  was  substan- 
tially the  same  in  value  as  the  non- 
mining  property  there  in  1911,  and 
that  in  any  event  we  are  not  required 
in  this  case  to  consider  the  valuation 
in  the  entire  county.  The  record  dis- 
closes no  specific  data  for  the  con- 
clusion that  nonmining  property  in 
the  city  of  Ironwood  was  not  assessed 
in  1911  as  high,  relatively,  as  was  the 
mining  property.  It  has  been  point- 
ed out  that  Mr.  Finlay  gave  it  as  his 
opinion  that  the  mining  property  in 
the  city  was  worth  $35,170,000.  The 
board  valued  it  at  $23,283,000.  As- 
suming that  the  valuation  fixed  by  the 
board  was  the  fair  cash  value,  how 
can  it  be  determined  that  other  prop- 
erty in  the  city  was  not  relatively 
assessed  at  it^  cash  value?  The 
board  reported  to  the  state  board  of 
equalization  that  real  estate,  as  a 
whole,  was  assessed  in  the  county  at 
22.7  per  cent  of  its  actual  value.  But 
it  does  not  follow  that  in  Ironwood, 
in  which  the  plaintiff's  mine  and  oth- 
ers were  situated,  real  estate,  other 
than  mining,  was  assessed  at  only 
22.7  per  cent  of  its  value.  Mining 
property  in  the  city  was  assessed  at 
only  10  per  cent  of  its  value,  as  fi- 
nally determined  by  the  board.  There 
can  be  no  doubt  about  the  rule  relied 
upon  by  plaintiff.  It  has  been  re- 
peatedly announced  and  applied  by 
this  court.  While  exact  equality  in 
taxation  can  never  be  achieved,  in- 
3  A.L.R.— 87. 


tentional  inequality  of  assessment  in- 
validates the  tax.  Merrill  v.  Humph- 
rey (1871)  24  Mich.  170;  Auditor  Gen- 
eral V.  Hughitt  (1903)  132  Mich.  311, 
98  N.  W.  621 ;  Solomon  v.  Oscoda  Twp. 
(1889)  77  Mich.  865,  43  N.  W.  990; 
Auditor  General  v.  Pioneer  Iron  Co. 
(1900)  123  Mich.  521,  82  N.  W.  2G0. 
It  is  as  well  settled  that  fraud  in  the 
assessment  must  be  made  out.  Th« 
things  supposed  by  plaintiff  to  be 
tangible  evidence  of  the  fact  that  the 
valuation  of  one  class  of  property  in 
the  city  was  raised,  and  that  the  val- 
uation of  another,  or  of  other  classes, 
known  to  be  undervalued,  was  not 
raised,  are:  First,  the  general  im- 
pression concerning  the  general  un- 
dervaluation of  all  property;  second, 
the  increase  in  assessed  valuation  of 
other  property  in  the  city  in  1912; 
third,  the  report  of  the  board  to  the 
state  board  of  equalization,  which  is 
treated  as  an  admission  of  its  informa- 
tion upon  the  subject.  The  reply  is  that 
no  one  can  point  to  anything  in  the 
record  which  clearly  justifies  a  find- 
ing that  mining  property  was  assessed 
relatively  higher  than  other  proper- 
ty in  the  city  in  1911." 

IV,  As  a  Federal  question. 

Where  the  assessing  officers  on 
boards  of  equalization  adopt  the  pol- 
icy of  assessing  the  stock  of  national 
banks  at  full  market  value,  and  at  the 
same  time  systematically  fix,  for  tax- 
ation purposes,  the  value  of  "other 
moneyed  capital"  at  a  percentage  of 
its  full  value,  the  Federal  courts  have 
jurisdiction  to  interfere,  on  the 
ground  that  such  a  system  "is  sub- 
versive of  the  act  of  (Congress  allow- 
ing such  shares  to  be  taxed,  and  in- 
tended to  protect  the  owners  thereof 
from  greater  burdens  than  were  im- 
posed on  other  moneyed  capital"  at 
the  place  where  the  bank  is  located; 
so,  where  the  bank  has  paid  the  tax 
justly  assessable,  the  court  will  en- 
join the  collection  of  the  unpaid  bal- 
ance. Pelton  V.  Commercial  Nat. 
Bank  (1880)  101  U.  S.  144,  25  L.  ed. 
901;  dummings  v.  Merchants'  Nat. 
Bank  (1880)  101  U.  S.  153,  25  L.  ed. 
903. 

In    Cummings   v.   Merchants*   Nat. 
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Bank  (U.  S.)  supra,  where  one  board 
had  fixed  the  value  of  all  real  estate, 
for  taxing  purposes,  at  one  third  of 
its  value,  another  board  had  fixed  the 
taxing  value  of  money  and  invested 
capital  at  i!b  of  its  actual  value,  and 
another  had  fixed  the  assessment  val- 
uation of  all  bank  stock  at  its  full 
market  value,  it  being  the  duty  of 
another  board  to  fix  the  assessment 
value  of  all  railroad  property,  each 
of  the  four  boards  operating  independ- 
ently of  the  others,  the  court,  after 
holding  that  the  statute  of  Ohio  ex- 
pressly authorizes  the  interference  of 
equity,  said:  "Independently  of  this 
statute,  however,  we  are  of  the  opin- 
ion that  when  a  rule  or  system  of  val- 
uation is  adopted  by  those  whose 
duty  it  is  to  make  the  assessment, 
which  is  designed  to  operate  unequal- 
ly and  to  violate  a  fundamental  prin- 
ciple of  the  Constitution,  and  when 
this  rule  is  applied  not  solely  to  one 
individual,  but  to  a  large  class  of  in- 
dividuals or  corporations,  that  equity 
may  properly  interfere  to  restrain  the 
operation  of  this  unconstitutional  ex- 
ercise of  power.  That  is  precisely  the 
ease  made  by  this  bill,  and,  if  sup- 
ported by  the  testimony,  relief  ought 
to  be  given."  Then,  after  discussing 
the  probable  reason  why  many  boards 
persist  in  assessing  real  property  at  a 
percentage  of  its  full  value,  in  the 
face  of  a  statute  requiring  its  assess- 
ment at  full  value,  the  court  further 
said:  ''But,  whatever  may  be  its 
cause,  when  it  is  recognized  as  the 
source  of  manifest  injustice  to  a  large 
class  of  property,  around  which  the 
Constitution  of  the  state  has  thrown 
the  protection  of  uniformity  of  taxa- 
tion and  equality  of  burden,  the  rule 
must  be  held  void,  and  the  injustice 
produced  under  it  must  be  remedied 
so  far  as  the  judicial  power  can  give 
remedy.  The  complainant  having 
paid  to  defendant,  or  into  the  circuit 
court  for  his  use,  the  tax  which  was 
its  true  share  of  the  public  burden, 
the  decree  of  the  circuit  court  enjoin- 
ing the  collection  of  the  remainder  is 
afHrmed." 

,And  under  the  same  circumstances 
the  Federal  courts  have  jurisdiction 
to  -interfere  upon  the  ground  that  the 


procedure  is  in  violation  of  the  equal 
protection  clause  of  the  Federal  Con- 
stitution: Western  U.  Teleg.  Co.  v. 
Missouri  (1903)  190  U.  S.  412,  47  L 
ed.  1116,  23  Sup.  Ct.  Rep.  730  (relief 
denied  on  other  grounds;  see  same 
case,  infra) ;  Taylor  v.  Louisville  &  N. 
R.  Co.  (1898)  31  C.  C.  A.  637,  60  U.  S. 
App.  166,  88  Fed.  350;  Railroad  & 
Teleph.  (3os.  v.  Board  of  Equalizers 
(1897)  85  Fed.  302;  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Taylor  (1898)  86  Fed. 
168,  appeal  dismissed  in  (1899)  44  L 
ed.  (U.  S.)  1219,  20  Sup.  Ct.  Rep. 
1022;  Southern  R.  Co.  v.  North  Car- 
olina Corp.  Commission  (1900)  104 
Fed.  700;  Louisville  &  N.  R.  Co.  v. 
Coulter  (1903)  131  Fed.  282,  reversed 
for  lack  of  proof  in  (1905)  196  13.  S. 
599,  49  L.  ed.  615,  25  Sup.  Ct.  Rep.  342. 

In  Western  U.  Teleg.  Co.  v.  Missouri 
(U.  S.)  supra,  the  court  affirmed  a 
decision  of  the  supreme  court  of  Mis- 
souri, denying  relief  to  the  corpora- 
tion on  the  ground  that  the  proceeding 
was  an  action  at  law,  the  corporation 
being  the  defendant  in  an  action  to 
collect  the  taxes.  The  state  court 
(see  State  ex  rel.  Gottlieb  v.  Western 
U.  Teleg.  Co.  (1901)  165  Mo.  502,  65 
S.  W.  775,  cited  supra)  had  also  based 
its  decision  upon  lack  of  proper  proof 
of  undervaluation  of  the  other  prop- 
erty in  a  systematic  way,  but  that 
point  is  not  mentioned  by  the  Federal 
court. 

In  New  York  v.  Barker  (1900)  179 
U.  S.  279,  45  L.  ed.  190,  21  Sup.  Ct. 
Rep.  121,  affirming   (;i899)    158  N.  ^^ 
709,  53  N.  E.  1130,  counsel  endeavored 
to  raise  the  question  of  whether  or 
not  the   assessing  of  corporate  real 
estate  at  full  value,  while  real  prop- 
erty belonging  to  individuals   is  as- 
sessed at  less  than  full  value,  is  a  de- 
nial to  corporations  of  the  equal  pro- 
tection of  the  laws;  but  the  court  re- 
fused to  decide  the  question,  for  the 
reason  that  there  was   a  failure  to 
allege  and  prove  any  general  custom 
to  undervalue  the  property  belonging 
to  individuals.    The  court  said:    /In 
this  record  there  is  no  averment  and 
no  proof  of  any  violation  of  law  by 
the  assessors  of  New  York.     There  is 
no  allegation  in  the  petition  for  the 
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writ  of  certiorari  that  there  has  been 
any  undervaluation  of  real  estate, 
either  with  regard  to  individuals  or 
corporations;  but,  on  the  contrary,  it 
is  therein  asserted  that  the  assessed 
valuation  of  the  real  estate  of  the 
company  was  its  actual  value,  and 
that  it  had  been  overvalued  in  the 
valuation  of  the  capital  of  the  com- 
pany. The  mere  fact  that  the  law 
gives  the  assessors,  in  the  case  of  cor- 
porations, two  chances  to  arrive  at  a 
correct  valuation  of  their  real  estate, 
when  they  have  but  one  in  the  case  of 


individuals,  cannot  be  held  to  be  a 
denial  to  the  corporations  of  the  equal 
protection  of  the  laws,  so  long  as  the 
real  estate  of  the  individual  is,  in  fact» 
generally  assessed  at  its  full  value. 
But  we  are  nevertheless  asked  by 
the  argument  at  bar,  in  the  absence 
of  allegations  or  proof  of  habitual,  or 
indeed  of  any,  undervaluation,  to  as- 
sume or  take  judicial  notice  of  its 
existence,  notwithstanding  such  un- 
dervaluation would  constitute  a  clear 
violation  of  the  law  of  the  state." 

J.  W.  M. 


WALTER  M.  B.  HARTLEY,  Respt, 

v. 

EAGLE  INSURANCE  COMPANY  of  London,  England,  Appt. 

New  Torfc  Court  of  Appeals '^  January  8,  1918, 
(222  N.  Y.  178,  118  N.  E.  622.) 

Usury  —  lump  sum  —  uncertain  term  —  possibility  of  exceeding  legal 
interest. 

1.  An  agreement  to  pay  an  amount  which  may  be  more  or  less  than  the 
legal  interest  for  the  use  of  money,  depending  upon  a  reasonable  con- 
tingency, is  not  ipso  facto  usurious  because  of  the  possibility  that  more 
than  the  legal  rate  will  be  paid. 

[See  note  on  this  question  beginning  on  page  1385.] 


Appeal  —  question  open. 

2.  Under  the  New  York  Constitu- 
tion, upon  unanimous  affirmance  by 
the  appellate  division  of  the  supreme 
court  of  a  verdict,  the  only  question 
open  in  the  court  of  appeals  on  the 
facts  is  whether  or  not  they  support 
the  conclusions  of  law  if  no  revers- 
ible error  in  the  admission  or  exclu- 
sion of  evidence  is  claimed. 

[See  2  R.  C.  L.  180.] 

—  question  of  law. 

3.  The  question  whether  or  not  the 
facts  found  support  the  conclusions 
of  law  is  one  of  law,  in  deciding 
which  the  appellate  court  is  not  lim- 
ited to  the  grounds  urged  or  adopted 
in  the  courts  below. 

[See  2  R.  C.  L.  189.] 

Usury  *—  assignment  of  interest  in  re- 
mainder. 

4.  An  assignment  of  an  interest  in 
a  remainder  will  not  be  upheld  in  any 
case  if  the  purpose  is  to  evade  the 


statutes  against  usury,  no  matter  what 
form  the  transaction  may  take. 
[See  23  R.  C.  L.  572.] 

Appeal  —  finding  of  fact. 

5.  A  finding  that  an  arrangement  by 
which  an  amount  advanced  to  a  re- 
mainderman, upon  assignment  of  a 
much  larger  amount  to  be  paid  upon 
termination  of  the  life  estate,  was  a 
loan  with  undertaking  to  pajr  the  full 
amount  with  maximum,  interest,  and 
was  usurious  and  void,  is  not  a  finding 
of  fact  which  is  binding  on  the  appel- 
late court  where  it  was  denolninated 
a  conclusion  of  law  by  the  trial  court. 

[See  2  R.  C.  L.  202.] 

Evidence -*  mortality  tables.     ^ 

6.  Tables  of  mortality  are,  at  best, 
only  slight  evidence  of  the  expectan- 
cy of  life  of  any  particular  person,  to 
be  considered  in  connection  with  proof 
of  his  health,  constitution,  hal^its,  find 
mode  of  living.  > 

[See  19  R.  C.  L.  222,  228.]  ^    ^ 
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Usury    —    lump    sum    —    mortality 
tables. 

7.  An  agreement  for  payment  of  in- 
terest in  a  lump  sum,  calculated  at  tne 
legal  rate  for  expectancy  of  life  ac- 
cording to  mortality  tables  of  one  af> 
flicted  with  an  incurable  disease,  is 
usurious. 

—  exceeding  mortality  table  rate. 

8.  An  agreement  to  pay  interest  in 
a  lump  sum  for  a  period  measured  by 
the  probable  duration  of  a  life  is  not 
necessarily  usurious  because  it  may 
slightly  exceed  the  legal  rate  for  the 
period  indicated  for  such  life  by  mor- 
tality tables. 


—  concrete  case. 

9.  The  mere  fact  that  $18,400  was 
assigned,  to  take  effect  at  the  expira- 
tion of  a  life  having  an  expectancy  of 
about  nine  years  under  mortality 
tables,  to  secure  a  present  loan  of 
$9,500,  does  not  conclusively  show 
usury,  although  more  than  the  legal 
rate  would  be  paid  if  the  indicated  ex- 
pectancy was  not  exceeded. 

Appeal  —  absence  of  finding  —  effect 

10.  A  judgment  setting  aside  a 
transaction  for  usury  cannot  be  al- 
lowed to  stand  if  no  finding  of  usury 
has  been  made. 


Appeal  by  defendant  from  a  judgment  'of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Special 
Term,  Part  VIII.,  for  New  York  County,  in  favor  of  plaintiff  in  an  action 
brought  to  set  aside  as  void  for  usury,  a  contract  between  plaintiff  and 
defendant,  and  the  instruments  executed  in  connection  therewith.  Re- 
versed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Nathan  L.  Miller,  Henry  H.     would  not  receive  its  money  back  with 


Pierce,  Philip  L.  MUer,  with  Messrs. 
Sullivan  &  Cromwell,  for  appellant: 

Where  a  contract  of  loan  leaves  the 
rate  of  interest  to  be  determined  by 
hazard,  so  that  the  lender  may  ulti- 
mately receive  either  more  or  less 
than  legal  interest,  as  the  chance 
turns  out,  and  the  speculation  is  a 
real  and  not  a  colorable  one,  the 
transaction  is  not  within  the  Usury 
Statute. 

Richardson  v.  Hughitt,  76  N.  Y.  55, 
32  Am.  Rep.  267 ;  Colton  v.  Dunham,  2 
Paige,  267;  Hall  v.  Dagget,  6  Cow. 
653;  Clift  v.  Barrow,  108  N.  Y.  187,  15 
N.  E.  827;  Johnston  v.  Ferris,  14  Daly, 
;?02;  Trask  v.  Hazazer,  4  N.  Y.  Supp. 
G35;  De  Moltke-Huitfeldt  v.  Garner  & 
Co.  145  App.  Div.  766,  130  N.  Y,  Supp. 
558 ;  Lord  v.  Cronin,  9  App.  Div.  9,  40 
N.  Y.  Supp.  1097;  Hagaman  v.  Rein- 
ach,  48  Misc.  206,  96  N.  Y.  Supp.  719 ; 
Home  Ins.  Co.  v.  Dunham,  33  Hun, 
415;  Jestons  v.  Brooke,  Cowp.  pt.  2, 
p.  793,  98  Eng.  Reprint,  1365;  Tate  v. 
Wellings,  3  T.  R.  531,  100  Eng.  Re- 
print, 716;  Potter  v.  Yale  College,  8 
Conn.  52;  Truby  v.  Mosgrove,  118  Pa. 
89,  4  Am.  St.  Rep.  575,  11  Atl.  806; 
Wright  V.  McAlexander,  11  Ala.  236; 
Rapier  v.  Gulf  City  Paper  Co.  77  Ala. 
126;  White  Water  Valley  Canal  Co. 
V.  Vallette,  21  How.  414,  16  L.  ed.  154; 
29  Am.  &  Eng.  Enc.  Law,  2d  ed.  486; 
39  Cyc.  952. 

The  contingency  that  the  defendant 


legal  interest  was  real,  and  not  color- 
able. There  was  a  high  probability 
that  the  life  tenant  would  survive  un« 
til  the  sum  paid  by  the  defendant,  with 
interest  at  6  per  cent,  would  exceed 
the  amount  which  the  defendant  was 
to  receive  out  of  the  estate. 

Schei!ler  v.  Minneapolis  &  St.  L.  R. 
Co.  32  Minn.  518,  21  N.  W.  711 ;  Lin- 
coln V.  Power,  151  U.  S.  436.  441,  38 
L.  ed.  224,  226,  14  Sup.  Ct.  Rep.  387; 
Jackson  v.  Edwards,  7  Paige,  386; 
Eastabrook  v.  Hapgood,  10  Mass.  313; 
McHenry  v.  Yokum,  27  111.  160;  Schell 
V.  Plumb,  65  N.  Y.  592;  Kerrigin  v. 
Pennsylvania  R.  CO.  194  Pa.  98,  44 
Atl.  1069;  Cronkright  v.  Haulenbeck, 
25  N.  J.  Eq.  513;  Williams's  Case,  3 
Bland,  Ch.  186. 

Messrs.  Fowler  &  Lesser,  for  re- 
spondent: 

It  is  not  necessary  to  show  an  ac- 
tual vicious  and  corrupt  intent  to 
charge  more  than  the  legal  rate  of 
interest  in  order  to  establish  usury. 
It  is  sufficient  if  the  intent  to  take 
more  interest  than  the  statute  allows 
is  evident  and  that  such  is  the  result 
which  the  transaction  accomplishes. 

Rapelye  v.  Anderson,  4  Hill,  472; 
Fielder  v.  Darrin,  50  N.  Y.  437. 

The  evidence  clearly  establishes  the 
existence  of  gross  usury  on  defend- 
ant's part. 

Missouri,  K.  &  T.  Trust  Co.  v.  Mc- 
Lachlan,  59  Minn.  468,  61  N.  W.  560; 
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Birdsall  v.  Patterson,  51  N.  Y.  43; 
QuttCitenbos  v.  Sayer,  62  N.  Y.  344; 
Roux  V.  Kothschild,  37  Misc.  435,  75 
N.  Y.  bupp.  763;  Horn  v.  Keteltas,  46 
N.  Y.  6uo;  Susman  v.  Whyard,  149  N. 
Y.  127,  4J  N.  E.  413 ;  Scott  v.  Lloyd,  9 
Pet.  418,  446,  9  L.  ed.  178,  188 ;  Meak- 
er  V.  Fiero,  145  N.  Y.  165,  39  N.  E.  714; 
Gilbert  v.  Warren,  19  App.  Div.  403, 
46  N.  Y.  Supp.  489;  lerwilliger  v. 
Beecher,  34  N.  Y.  b.  R.  360,  li  N.  Y. 
Supp.  6o4;  Babcock  v.  Stimmel,  33  N. 
Y.  S.  R.  1005,  11  N.  Y.  ;Supp.  506; 
Knickerbocker  L.  Ins.  Co.  v.  Nelson, 
7  Abb.  N.  C.  170;  Dry  bock  BanK  v. 
American  L.  Ins.  &  T.  Co.  3  N.  Y.  344; 
East  River  Bank  v.  Hoyt,  32  N.  Y.  119; 
Feldman  v.  McGraw,  1  App.  Div.  574, 
37  N.  Y.  Supp.  434;  Re  i>isnel,  192 
Fed.  412. 

McLaughlin,  J.,  delivered  the 
opinion  of  the  court: 

In  1901  the  plaintiff  became  vest- 
ed With  an  equal  undivided  one- 
fourth  interest  in  remainder, 
amounting  to  at  least  $43,750,  in  tne 
estate  of  his  grandi'ather,  subject, 
however,  to  the  life  interest  therein 
of  his  grandmother.  In  July,  1905, 
in  consideration  of  a  loan  of  $9,500, 
he  assigned  to  the  defendant, 
through  a  third  party,  the  sum  of 
$18,400,  payable  from  his  share  of 
the  estate,  with  interest  at  6  per 
cent  from  the  death  of  his  grand- 
mother, the  event*  upon  which  the 
principal  sum  became  payable.  He 
also  executed  a  mortgage  upon  cer- 
tain real  property  belonging  to  the 
estate  as  further  security  for  the 
payment  of  the  amount  assigned. 
At  the  time  the  loan  was  made, 
plaintiff's  grandmother  was  sixty- 
nine  years  old,  and  upon  her  death 
defendant  would  have  been  entitled, 
under  the  assignments,  to  receive 
$18,400  from  plaintiff's  share  of  tha 
estate,  or  $8,900  more  than  the 
amount  which  it  had  loaned  to  him. 
This  action  was  brought  to  have 
the  transaction  declared  usurious 
and  void  and  to  di  ect  the  cancela- 
tion of  the  assignments  and  mort- 
gages. Plaintiff  had  a  judgment 
for  the  relief  demanded,  which  was 
unanimously  affirmed  by  the  appel- 
late division,  and  defendant  appeals 
to  this  court. 

The  facts  involved  in  the  subject- 


matter  of  the  litigation  are  quite 
similar  to  those  considered  by  the 
court  in  Hall  v.  Eagle  Ina.  Co.  151 
App.  Div.  815,  136  N.  Y.  Supp.  774, 
affirmed  in  211  N.  Y.  507, 106  N.  E. 
1085.  The  defendant,  apparently 
relying  upon  that  authority  at  ths 
trial,  claimed  that  the  assignments 
and  mortgage  were  in  eiiect,  and 
should  be  adjudged  to  be,  collateral 
security  for  the  repayment  of  the 
amount  loaned,  with  interest,  as  was 
there  done.  In  the  Hall  Case,  how- 
ever, the  life  estate  had  terminated 
less  than  two  years  after  the  loan 
was  made,  and  the  plaintiff  had 
tendered  to  the  defendant  prior  to 
the  commencement  of  the  action, 
the  amount  loaned,  with  legal  inter- 
est. This  tender  was  pleaded  in  the 
complaint,  whl.h  alleged  that  the 
instiuments  had  been  executed  and 
were  intended  merely  as  collateral 
security,  and  judgment  was  de- 
manded in  the  alternative,  either 
that  they  be  adjudged  to  be  held  by 
defendant  as  collateral  security 
only,  or  that  they  be  declared  usuri- 
ous and  void.  At  the  trial  the  plain- 
tiff's evidence  tended  to  show  that 
the  instruments  were  actually  in- 
tended by  the  parties  only  as  col- 
lateral security;  but  the  trial  court 
held  there  had  been  a  valid  pur- 
chase and  sale  of  an  expectant 
interest,  and  dismissed  the  com- 
plaint. On  appeal,  however,  the  ap- 
pellate division  reversed  the  trial 
court,  and  directed  the  entry  of  a 
judgment  in  accordance  with  the 
opinion  of  the  court.  Both  par- 
ties appealed  to  this  court,  where 
the  judgment  was  affirmed. 

In  the  present  case  the  issue 
raised  by  the  pleadings  was  whether 
the  transaction  was  usurious.  This 
was  the  only  issue,  and  there  is  an 
express  finding  of  fact  that  it  was 
not  the  intention  or  desire  of  the 
parties  that  the  assignments  and 
mortgage  should  merely  secure  the 
repayment  of  the  amount  loaned, 
with  interest.  There  is,  therefore, 
no  ground  for  claiming,  so  far  as 
this  appeal  is  concerned,  that  the 
judgment  should  have  followed  the 
determination  in  the  Hall  Case.    It 
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is  proper  to  state  that  such  claim  is 
not  now  made,  but  the  defendant 
insists  that  the  facts  found  do  not 
establish  usury,  nor  entitle  plain- 
tiff to  the  relief  granted.  As  the 
judgment' of  affirmance  was  unani- 
mous, and  no  reversible  errors  in 

the  admission  or 
ai'e.uin  open,  cxclusion  of  evi- 
dence are  claimed, 
the  appeal  presents  only  one  ques- 
tion, and  that  is  whether  the  facts 
found  support  the  conclusions  of 
law.  Niagara  Falls  v.  New  York 
C.  &  H.  R.  R.  Co.  168  N.  Y.  610,  61 
N.  E.  185,  and  cases  cited.  That 
question  is  one  of  law,  and  in  decid- 
ing it  the  court  is 
not  limited  to  the 
grounds  urged  or 
adopted  in  the  courts  below. 
Hirsch  v.  New  England  Nav.  Co. 
200  N.  Y.  263,  93  N.  E.  524;  Ab- 
bott v.  Easton,  195  N.  Y.  372,  88  N. 
E.  572. 

There  certainly  was  no  specific 
agreement  for  the  payment  of 
usurious  interest,  since  the  defend- 
ant was  to  receive  a  lump  sum  in  re- 
payment of  the  loan,  and  whether 
the  amount  received  would  be  great- 
er or  less  than  the  amount  loaned, 
with  legal  interest,  depended,  obvi- 
ously, upon  the  length  of  time  that 
the  plaintiff's  grandmother  lived. 
But  since  an  amount  in  excess  of 
the  loan  was  to  be  repaid  in  any 
event,  we  are  confronted  at  the  out- 
set of  the  discussion  with  the  ques- 
tion whether,  where  the  rate  of  in- 
terest depends  upon  a  contingency 
which  may  render  it  in  excess  of  the 
legal  rate,  the  agreement  was  usuri- 
ous. It  may  be  conceded  that  the 
English  cases  on  the  subject  neces- 
sitate an  affirmative  answer  to  the 
question.  The  rule,  as  stated  in  the 
leading  case  of  Roberts  v.  Tre- 
mayne,  Cro.  Jac.  507,  79  Eng.  Re- 
print, 433,  2  RoUe,  Rep.  47,  81  Eng. 
Reprint,  650,  ^as  that  "if  the  casu- 
alty goes  to  the  interest  only,  and 
not  to  the  principal,  it  is  usury,  for 
the  party  is  sure  to  have  the  princi- 
pal again.''  It  is  difficult  to  see  any 
logical  reason  for  this  rule,  and  in 
this  country,  while  Roberts  v.  Tre- 


ma3me,  supra,  has  frequently  been 
cited,  the  rule  has  quite  generally 
been  modified  to  the  extent  of  hold- 
ing that  if  the  casualty  goes  to  the 
entire  interest,  an  agreement  to  pay 
interest  in  excess  of  the  legal  rate, 
depending  upon  a  reasonable  con- 
tingency which  may  result  in  no  in* 
terest  at  all  being  paid,  is  not  neces- 
sarily usurious,  even  though  there 
be  an  absolute  agreement  to  repay 
the  entire  principal.   29  Am.  &  Eng. 
Enc.  Law,  2d  ed.  486;  39  Cyc.  952; 
Potter  V.  Yale  College,  8  Conn.  52; 
Clift  V.  Barrow,  108  N.  Y.  187,  15 
N.  E.  327.    In  Clift  v.  Barrow,  su- 
pra, the  plaintiff  had  entered  into  a 
so-called     partnership     agreement 
with  a  banker,  under  which  he  was 
to  receive  10  per  cent  interest  on  all 
his  deposits,  payable  from  the  prof- 
its of  the  business,  no  interest  at  all 
being  payable   unless    there  were 
profits.    As  surviving  partner  he 
subsequently  sued  a  debtor  of  the 
firm,  who  claimed  that  the  agree- 
ment did  not  constitute  the  plain- 
tiff a  partner,  and  was  moreover 
void  for    usury.    Upon   the    latter 
point  this  court  said :    "So  long  as 
by  the  terms  of  the-  instrument  Ke 
was  not  entitled  to  interest,  unless 
the  profits  were  enough  to  pay  it, 
we  see  no  basis  for  submitting  any 
question  of  usury  to  a  jury."  p.  194. 
But  if  an  agreement  hazarding 
the  entire  interest  in  consideration 
of  the  possibility  of  receiving  more 
than  the  legal  rate  is  not  necessarily 
usurious,  there  is  no  logical  ground 
for  refusing  to  apply  the  same  prin- 
ciple to  a  case  where  only  a  part  of 
the  legal  interest  is  hazarded.    This 
situation   arose    in    Richardson   v. 
Hughitt,  76  N.  Y.  55,  59,  32  Am. 
Rep.  267,  where  the  defendant  had 
advanced  money  to  a  partnership  to 
be  used  in  its  business  of  manufac- 
turing wagons.    The  loans  were  to 
be  repaid  with  interest  at  5i  per 
cent  (7  per  cent  being  the   legal 
rate) ,  and  in  addition  the  defendant 
was  to   receive   a   quarter  of   the 
profits  realized  from  the  sale  of 
wagons.    In  answer  to  the  claim 
that  the  agreement  was  usurious^ 
the  court  said:    "As  the  defendant 
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was  only  to  receive  less  than  7  per 
cent  interest,  as  a  fixed  and  certain 
sum,  and  there  is  no  certainty  that 
the  profits,  discounts,  and  interest 
agreed  upon, — 5i  per  cent — ^would 
exceed,  or  even  amount  to  7  per 
cent,  it  is  not  apparent  that  the  con- 
tract was  usurious."  While  the  is- 
sue of  usury  was  not  directly  in- 
volved in  that  case,  the  language  of 
the  court  quoted  is  entirely  in  ac- 
cord with  the  principles  announced 
in  other  decisions  in  this  state;  in 
fact,  in  the  present  case,  it  is  at 
least  impliedly  admitted  that  if  the 
amount  advanced  by  the  defendant 
had  been  the  full  present  value  in 
July,  1905,  of  the  $18,400  payable 
upon  the  death  of  plaintiff's  grand- 
mother, the  transaction  would  have  • 
been  valid.  It  is-  obvious,  however, 
even  in  that  case,  whether  the  de- 
fendant would  actually  receive 
more  or  less  than  the  legal  rate  of 
interest  would  still  have  depended 
upon  the  length  of  time  that  plain- 
tiff's grandmother  lived. 

I  am  of  the  opinion,  therefore, 
that  an  agreement  to  pay  an  amount 
which  may  be  more  or  less  than  the 

legal    interest,    de- 
pending upon  a  rea- 
irotSSlm/oT    sonable    contingen- 

exceedlnv  leffal  cy,  iS  not  ipSO  faCtO 
interest.  "^ '     .  i  _      _ /• 

usurious,  because  of 
the  possibility  that  more  than  the 
legal  interest  will  be  paid.  Other- 
wise no  valid  transfer  or  assign- 
ment of  an  interest  dependent  up- 
on a  life  estate  could  be  made  for 
less  than  the  full  value.  Such  ar- 
rangements, however,  will  not  be 
upheld  in  any  case  where  the  pur- 
pose is  to  evade  the  statutes  against 
usury,  no   matter   what   form   the 

-a..t»nment  of  transaction  may 
intereHt  lu  take.      Meakcr     v. 

remainder.  pj^^^^      j^g      j^       y. 

165,  39  N.  E.  714;  Quackenbos  v. 
Sayer,  62  N.  Y.  344 ;  Birdsall  v.  Pat- 
terson, 51  N.  Y.  43.  The  question 
in  each  case  is,  and  necessarily  must 
be,  whether  the  agreement  be  fair 
and  reasonable,  or  a  mere  device  to 
evade  the  Usurj'  Statutes.  This  was 
recognized  in  the  opinion  delivered 
by  Presiding  Justice   Ingraham  in 


ITsury^ 
lump  ■um— 


the  Hall  Case,  supra,  in  which  he 
said :  "What  we  have  to  find  in  the 
transaction  is  the  intention  of  the 
parties.  .  .  .  Itwas  early  recog- 
nized by  the  courts  that  if  the  form 
of  the  contract  were  to  be  control- 
ling, the  statute  against  usury  would 
be  substantially  unenforceable,  and 
thus  it  was  made  the  duty  of  the 
court  in  each  case  presented  to  ex- 
amine into  the  substance  of  the 
transaction  between  the  parties,  and 
determine  whether  the  intent  which 
pervaded  it  was  one  which  violated 
the  statute."    p.  826. 

In  the 'Case  now  before  us  there 
is  no  finding  of  fact  that  the  assign- 
ments and  mortgage  were  made  as 
a  device  for  the  payment  of  inter- 
est beyond  the  legal  rate,  or  that  the 
parties  had  any  intention  of  violat- 
ing the  Usury  Statutes.  The  court 
found  only  that,  under  the  Ameri- 
can Experience  Tables  of  Mortality, 
plaintiff's  grandmother,  at  the  time 
the  loan  was  made,  had  an  expect- 
ancy of  life  of  8.48  years,  and  under 
the  Carlisle  Tables  of  9.44  years; 
that  under  the  Carlisle  Tables,  in 
July,  1905,  the  present  worth  of 
$18,400  at  6  per  cent,  subject  to  the 
life  estate  of  plaintiff's  grandmoth- 
er, was  $11,470.19;  that  as  the 
plaintiff  received  only  $9,500,  he, 
therefore,  received  $1,970.19  less 
than  he  should  have  received;  and 
as  a  conclusion  of  law,  that  the 
transaction  was  a  loan  under  which 
the  plaintiff  was  to  repay  the  de- 
fendant more  than  the  loan,  ''and 
the  maximum  interest  thereon,  and 
is,  therefore,  usurious,  and  null  and 
void." 

There  is  no  finding  as  to  the  ac- 
tual expectancy  of  life  of  plaintiff's 
grandmother,  nor  that  the  parties 
knew  when  the  loan  was  made 
what  her  expectancy  was  under  the 
tables  referred  to;  neither  is  there 
a  finding  that  they  intended  to  pro- 
vide for  the  payment  of  interest  in 
excess  of  the  legal  rate.  But  it  is 
suggested  that  the  first  conclusion 
of  law,  to  the  effect  that  the  transac- 
tion was  a  loan  of  $9,500  by  the  de- 
fendant to  the  plaintiff  under  an 
arrangement  by  which  he  was  to  re- 
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pay  the  full  amount  of  the  loan, 
"and  the  maximum  interest  thereon, 
and  is,  therefore,  usurious,  and  null 
and  void,"  may  be  treated  as  a  find- 
ing of  fact.  A  similar  contention 
was  made  and  rejected  in  Alcock  v. 
Davitt,  179  N.  Y.  9,  71  N.  E.  264. 
While  a  conclusion  of  law  that  a 
given  transaction  was  usurious 
might,  under  some  circumstances, 
be  treated  as  a  finding  of  fact,  I  do 

not  think  it  can  be 

of^ililSlr*"*""'     so  treated  he  e.    It 

is  not  denominated 
a  finding  of  fact,  but  a  conclusion 
of  law,  and  from  the  way  in  which 
it  is  stated,  I  think  it  was  intended 
to  be  a  conclusion  of  law,  predicat- 
ed solely  upon  the  proposition  that 
because  the  defendant,  in  purchas- 
ing or  making  the  loan  upon  an  ex- 
pectant interest,  paid  somewhat  less 
than  the  present  value  of  that  in- 
terest, calculated  at  6  per  cent  ac- 
cording to  the  Carlisle  Tables  of 
Mortality,  it  was  guilty  of  usury 
and  must  fo  feit  the  entire  amount. 
As  was  said  by  Judge  Cullen  in  Al- 
cock V.  Davitt,  supra :  "It  seems  to 
us  that  this  action  presented  for  de- 
termination a  very  simple  question, 
purely  one  of  fact  .  .  .  ;  that  the 
question  has  not  been  decided  by 
the  trial  court  as  one  of  fact;  and 
that,  in  the  absence  of  any  reason- 
ably clear  determination  of  the  facts 
on  which  the  rights  of  the  parties 
wholly  depend,  we  should  not  be 
astute  in  searching  th  ough  the  re- 
port of  the  referee  for  some  pre- 
text for  upholding  the  judgment." 
p.  13. 

The  tables  of  mortality  are  at  best 
only  slight  evidence  of  the  expect- 
ancy of  life  of  any  particular  per- 

Kvidence-  SOU,   to   be   consid- 

mortaiitsr  ered   m   connection 

health,  constitution,  habits,  and 
mode  of  living.  Schell  v.  Plumb,  55 
N.  Y.  592.  Such  tables  show  only 
the  average  length  of  life  among 
the  classes  whose  lives  are  taken 
into  consideration  in  preparing  the 
tables.  There  afre  several  tables 
which  differ  quite  widely,  and  it 
goes   without   saying  that   in   any 


given  case  the  habits  and  manner 
of  living  of  the  individual  may  be 
totally  different  from  those  of  the 
persons  considered  in  preparing  the 
tables.  Williams's  Case,  3  Bland, 
Ch.  186;  Scribner,  Dower,  2d  ed. 
pp.  663-686.  No  one  would  contend 
that  the  expectancy  of  life  of  a 
chronic  invalid,  afflicted  with  a  dis- 
ease for  which  there  is.  no  known 
cure,  would  equal  the  "expectancy 
given  in  any  table  of  mortality ;  and 
any  agreement  for  the  payment  of 
interest  in  a  lump  sum,  calculated 

pt  the  leoral  rate  for  unurr-iump 
the    expectancy    of  »iBm-mortaiity 

such  an   individual    *   *"' 

under  any  table  of  mortality,  would 

be  clearly  usurious.    If  that  be  so, 

then  the  converse  must  necessarily 

be  true,  and  it  cannot  be  said  that 

an  agreement  is  invariably  usurious 

because  an  amount  ^,eeedi«« 
somewhat  m  excess  moMaiity 
of  the  interest  cal-  '**'''  '''**• 
culated  according  to  some  table  of 
mortality  is  to  be  paid.     In  such 
cases  the  intention  of  the  parties 
must  control  and  must  necessarily 
be  determined. 

So  here  the  question  is,  Did  the 
parties  intend  to  evade  the  Usury 
Statutes  of  the  state  ?  or  was  the  in- 
terest payable  so  large  that,  in  view 
of  all  the  circumstances,  an  intent 
to  provide  for  the  payment  of  in- 
terest beyond  the  legal  rate  will 
necessarily  be  imputed  to  them? 
Fiedler  v.  Darrin,  50  N.  Y.  437. 
The  court  did  find,  as  a  fact,  that 
over  nine  years  after  the  loan  was 
made,  plaintiff's  grandmother  was 
stUl  living.  The  amount  payable, 
therefore,  was  not  so  large  that  it 
would  have  exceeded  the  legal  rate 
if  she  lived  a  comparatively  short 
time  beyond  her  expectancy  under 
the  Carlisle  Tables.  Did  the  par- 
ties, in  arranging  the  loan,  intend 
that  the  defendant  should  receive 
more  than  the  legal  rate  of  interest 
on  the  amount  loaned  ?  •  The  answer 
to  the  question  must  necessarily  de- 
pend upon  their  intent.  That  was 
a  question  of  fact,  as  to  which  no 
finding  has  been  made.  As  already 
indicated,  the  finding  on  the  sub- 
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ject  is  that,  according  to  the  more 
favorable  of  the  two  tables  of  mor- 
tality mentioned,  the  expectancy  of 
the  life  tenant  was  9.44  years,  and 
that  the  then  present  value  of  $18,- 
400  at  6  per  cent,  payable  on  her 
death,  was  nearly  $2,000  more  than 
the  amount  advanced.    That  finding 

was  not  a  finding 
that  her  expectancy 
was  9.44  years,  but 
merely  that  there  was  some  evi- 
dence of  it.  It  was  by  no  means 
equivalent  to  a  finding  of  usurious 
intent. 

It,  therefore,  appears  that  upon 
the  crucial  question  of  fact  in  the 
case — was  the  transaction  usurious 

— no  finding  has 
been  made  and  the 
judgment  cannot  be 
allowed  to  stand. 
Dougherty  v.  Lion  F.  Ins.  Co.  183 
N.  Y.  302,  76  N.  E.  4 ;  Miller  v.  New 
York  &  N.  S.  R.  Co.  183  N.  Y.  123, 
75  N.  E.  1111;  Alcock  v.  Davitt, 
supra. 

In  Dougherty  v.  Lion  F.  Ins.  Co. 
supra,  it  was  held,  and  the  rule  is  as 
applicable  here  as  it  was  there,  that 
where  the  court,  upon  the  trial  of 
an  action,  instead  of  finding  either 
way  upon  the  crucial  question  of 


Appeal— 
abnonoe  of 
flrflinor— 
eifect. 


fact  in  the  case,  simply  found  the 
evidence  as  given  by  the  witnesses 
upon  that  question,  and  then  d.ew 
a  conclusion  of  law  which  was  un- 
supported by  any  finding  of  fact, 
the  judgment  entered  thereon  must 
be  reversed. 

In  reaching  the  foregoing  con- 
clusion there  is  no  intention  of  les- 
sening the  protection  which  the 
Usury  Statutes  were  designed  to 
afford.  All  that  is  here  decided  is 
that  every  loan  or  payment  of  less 
than  the  full  present  value,  calculat- 
ed according  to  a  mortality  table, 
for  a  remainder  interest,  is  not  i^so 
facto  usurious  and  void.  Whether 
usurious  depends  upon  the  intent 
of  the  parties,  to  be  determined 
from  all  the  facts  and  circumstances 
in  each  case.  Such  question  has  not 
here  been  determined,  and  the  de- 
fendant is  entitled  to  have  it  deter- 
mined before  compelled  to  forfeit 
the  amount  which  it  loaned  to  the 
plaintiff. 

For  the  reasons  given  the  judg- 
ment appealed  from  should  be  re- 
versed and  a  new  trial  ordered, 
with  costs  to  abide  event. 

Hiscock,  Ch.  J.,  Collin,  Cuddeback, 
Hogan,  Pound,  and  Andrews,  JJ., 
concur. 


ANNOTATION. 


Fixed  interest  charge  for  uncertain  term  as  usury. 


General  prlnoiples. 

An  agreement  to  pay  an  amount 
which  may  be  more  or  less  than  the 
legal  interest  for  an  uncertain  period 
of  time,  depending  on  a  reasonable 
contingency,  is  not  ipso  facto  usu- 
rious, because  of  the  possibility  that 
more  than  the  legal  interest  will  be 
paid.  Parker  v.  Coburn  (1865)  10 
Allen  (Mass.)  82;  Brown  v.  Robinson 
(1918)  224  N.  Y.  301,  120  N.  E.  694, 
reversing  (1916)  173  App.  Div.  583, 
160  N.  Y.  Supp.  287.  And  see  the  re- 
ported case  (Hartley  v.  Eagle  Ins. 
Co.  ante,  1379).  Otherwise  no  valid 
transfer  or  assignment  of  an  interest 
dependent  on  a  life  estate  could  be 
made  for  less  than  the  full  value.    See 


the  reported  case  (Hartley  v.  Eagle 
Ins.  Co.). 

So,  a  loan  or  payment  of  less  than 
the  full  present  value,  calculated  ac- 
cording to  a  mortality  table,  for  a  re- 
mainder interest,  is  not  ipso  facto 
usurious  and  void.  Brown  v.  Robin- 
son (N.  Y.)  supra.  And  see  the  re- 
ported case  (Hartley  v.  Eagle  Ins. 
Co.). 

The  question  in  each  case  is,  and 
necessarily  must  be,  whether  the 
agreement  is  fair  and  reasonable,  or 
is  a  mere  device  to  evade  the  usury 
statutes.  Brown  v.  Robinson  (N.  Y.) 
supra;  Hall  v.  Eagle  Ins.  Co.  (1912) 
151  App.  Div.  815,  136  N.  Y.  Supp.  774, 
affirmed  in  (1914)  211  N.  Y.  507,  105 
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N.  E.  1085.  And  see  the  reported  case 
(Hartley  v.  Eagle  Ins.  Co.  ). 

Such  arrangements,  however,  will 
not  be  upheld,  in  any  case  where  the 
purpose  is  to  evade  the  statutes 
against  usury,  no  matter  what  form 
the  transaction  may  take.  See  the  re- 
ported case  (Hartley  v.  Eagle  Ins. 
Co.).  And  see  Hall  v.  Eagle  Ins.  Co. 
(N.  Y.)  supra. 

'Tost  obit  agreements,  or  bonds, 
are  those  given  by  a  borrower  of  mon- 
ey,  by  which  he  undertakes  to  pay  a 
large  sum,  exceeding  the  legal  rate  of 
interest,  on  or  after  the  death  of  a 
person  from  whom  he  has  expecta- 
tions, in  case  of  surviving  him.  This 
character  of  agreements  is  not  always 
void.  They  are  so  when  it  is  shown 
to  the  courts  that  the  contracts  are 
inequitable  or  unconscientious.  When 
advantage  has  been  taken  of  the  weak- 
ness, necessity,  or  ignorance  of  anoth- 
er, or  such  extraordinary  disparity 
exists  between  the  sum  advanced  and 
the  sum  to  be  received,  as  clearly  ap- 
pears to  be  contrary  to  good  con- 
science, the  courts  will  declare  the 
agreement  fraudulent  and  void,  as  be- 
ing against  the  policy  of  the  law. 
They  partake  generally  of  the  nature 
of  a  wager,  and  contain  no  principle 
by  which  the  value  of  the  chances  may 
be  calculated,  so  as  to  enable  the  court 
to  ascertain  whether  they  are  reason- 
able or  unconscionable.  But  when  it 
is  apparent  from  the  intrinsic  nature 
and  subject  of  the  bargain  itself,  that 
it  is  such  as  no  man  in  his  senses,  not 
under  delusion,  would  make  on  the  one 
hand,  and  as  no  honest  and  fair  man 
would  accept,  on  the  other,  the  agree- 
ment will  be  declared  inequitable  and 
unconscientious.  If  this  does  not  ap- 
pear from  the  contract  itself,  it  must 
be  proved ;  and  when  proved,  the  court 
will  still  allow  a  recovery  by  the  lend- 
er, and  give  him  relief,  by  directing 
judgment  for  so  much  money  as  shall 
be  equal  to  the  principal  received  by 
the  borrower,  and  interest.  .  .  . 
Such  contracts  are  not  per  se  null- 
ities." Crawford  v.  Russell  (1872)  62 
Barb.  (N,  Y.)  92. 

It  is  recognized  by  the  courts  that, 
if  the  form  of  the  contract  is  to  be 
controlling,  the  statute  against  usury 


would  be  substantially  unenforceable, 
and  thus  it  was  made  the  duty  of  the 
court  in  each  case  presented,  to  ex- 
amine into  the  substance  of  the  trans- 
action between  the  parties,  and  deter- 
mine whether  the  intent  which  per- 
vaded it  was  one  which  violated  the 
statute.  Hall  v.  Eagle  Ins.  Co.  (N.  Y.) 
supra. 

The  intent  to  take  usurious  interest 
involves  such  a  purpose  on  the  part 
of  the  borrower  as  well  as  on  the  part 
of  the  lender.  Such  an  intent,  when 
consummated,  draws  after  it  not  only 
civil  penalties  by  way  of  forfeiture, 
but  constitutes  a  crime;  and  before 
holding  that  a  person  has  been  guilty 
of  such  offense,  it  should  be  clearly 
and  decisively  proved  and  found,  and 
not  be  left  to  inference  and  implica- 
tion. Brown  v.  Robinson  (1918)  224 
N.  Y.  301,  120  N.  E.  694,  reversing 
(1916)  173  App.  Div.  588,  160  N.  Y. 
Supp.  287. 

Where,  however,  it  appears  that  the 
intention  is  to  evade  the  Usury  Stat- 
ute, and  that  the  contract  is  a  mere 
cloak  or  contrivance  for  that  purpose, 
the  contract  is  held  to  be  void.  Hall 
V.  Eagle  Ins.  Co.  (1912)  151  App.  Div. 
815,  136  N.  Y.  Supp.  774,  affirmed  in 
(1914)  211  N.  Y.  507,  105  N.  E.  1085; 
Leavitt  v.  Enos  (1913)  155  App.  Div. 
584,  140  N.  Y.  Supp.  862;  Hagaman 
V.  Reinach  (1915)  48  Misc.  206,  96 
N.  Y.  Supp.  719;  Mansfield  v.  Ogle 
(1855)  7  De  G.  M.  &  G.  181,  44  Eng. 
Reprint,  71,  1  Jur.  N.  S.  603,  24  L.  J. 
Ch.  N.  S.  450,  3  Week.  Rep.  557. 

In  determining  whether  an  agree- 
ment to  take  an  amount  which  may  be 
more  or  less  than  the  legal  interest, 
when  the  length  of  time  is  uncertain 
because  it  depends  on  the  expectancy 
of  life  of  a  third  person,  the  tables  of 
mortality  are  at  best  only  slight  evi- 
dence of  the  expectancy  of  life  of  any 
particular  person,  to  be  considered  in 
connection  with  proof  of  his  health, 
constitution,  habits,  and  mode  of  liv- 
ing. Such  tables  show  only  the  aver- 
age length  of  life  among  the  classes 
whose  lives  are  taken  into  considera- 
tion in  preparing  the  tables.  There 
are  several  tables  which  differ  wide- 
ly, and  in  any  given  case  the  habits 
may  be  totally  different  from  those  of 
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the  persons  considered  in  preparing 
the  tablesT  No  one  would  contend  that 
the  expectancy  of  life  of  a  chronic  in- 
valid,  afflicted  with  a  disease  for 
which  there  is  no  known  cure,  would 
equal  the  expectancy  given  in  any 
table  of  mortality ;  and  any  agreement 
for  the  payment  of  interest  in  a  lump 
sum,  calculated  at  the  legal  rate  for 
the  expectancy  of  such  an  individual, 
under  any  table  of  mortality,  would  be 
clearly  usurious.  If  that  be  so,  then 
the  converse  must  necessarily  be  true, 
and  it  cannot  be  said  that  an  agree- 
ment is  invariably  usurious  because 
an  amount  somewhat  in  excess  of  the 
interest,  calculated  according  to  apme 
table  of  mortality,  is  to  be  paid.  In 
such  cases  the  intention  of  the  parties 
must  control  and  must  necessarily  be 
determined.  See  the  reported  case 
(Habtley  v.  Eagsle  Ins.  Go.  ante, 
1879) ,  quoted  with  approval  in  Brown 
V.  Robinson  (1918)  224  N.  Y.  801,  120 
N.  £.  694,  reversing  (1916)  178  App. 
Div.  688,  160  N.  Y.  Supp.  287. 

Illustrations. 

In  the  reported  case  (Hartley  v. 
Eagle  Ins.  Co.),  the  question  is:  Did 
the  parties  intend  to  evade  the  Usury 
Statute  of  the  state,  or  was  the  in- 
terest payable  so  large  that,  in  view 
of  all  the  circumstances,  an  intent  to 
provide  for  the  payment  of  interest 
beyond  the  legal  rate  would  neces- 
sarily be  imputed  to  them?  In  that 
case,  it  appears  that  the  plaintiff  be- 
came vested  with  an  undivided  one- 
fourth  interest  in  remainder,  amount- 
ing to  at  least  $43,750,  in  the  estate 
of  his  grandfather,  subject,  however, 
to  the  life  interest  therein  of  his 
grandmother.  In  consideration  of  a 
loan  of  $9,500,  he  assigned  to  the  de- 
fendant, through  a  third  person,  the 
sum  of  $18,400,  payable  from  his 
share  of  the  estate,  with  interest  at  6 
per  cent  from  the  death  of  his  grand- 
mother, the  event  on  which  the  prin- 
cipal sum  became  payable.  He  also 
executed  a  mortgage  on  certain  real 
property  belonging  to  the  estate  as 
further  security  for  the  payment  of 
the  amount  assigned.  At  the  time  the 
loan  was  made,  the  plaintiff's  grand- 
mother was  sixty-nine  years  old,  and 
on  her  death,  the  defendant  would  have 


been  entitled,  under  the  assignments, 
to  receive  $18,400  from  the  plaintiff's 
share  of  the  estate,  or  $8,900  more 
than  the  amount  which  it  had  loaned 
to  him.  The  action  was  brought  to 
have  the  transaction  declared  usu- 
rious and  void;  and  to  direct  the  can- 
celation of  the  assignments  and  mort- 
gage. There  was  an  express  finding 
of  fact  that  it  was  not  the  intention 
or  desire  of  the  parties  that  the  as- 
signments and  mortgage  should  mere- 
ly secure  the  repayment  of  the  amount 
loaned,  with  interest,  but  there  was 
no  finding  of  fact  that  the  assign- 
ments and  mortgage  were  made  as  a 
devise  for  the  pasrment  of  interest  be- 
yond the  legal  rate,  or  that  the  par- 
ties had  any  intention  of  violating  the 
Usury  Statutes.  The  court  states  that 
there  certainly  was  no  specific  agree- 
ment for  the  payment  of  usurious  in- 
terest, since  the  defendant  was  to  re- 
ceive a  lump  sum  in  repayment  of  the 
loan,  and  whether  the  amount  received 
would  be  greater  or  less  than  the 
amount  loaned,  with  legal  interest,  de- 
pended obviously  on  the  length  of 
time  the  plaintiff's  grandmother  lived. 
The  trial  court  found  only  that,  under 
one  mortality  table,  the  plaintiff's 
grandmother,  at  the  time  the  loan  was 
made,  had  an  expectancy  of  life  of 
8.48  years,  and  under  another  table 
of  9.44  years;  that  under  the  latter 
tables,  at  the  time  of  the  loan,  the 
present  worth  of  $18,400  at  6  per  cent, 
subject  to  the  life  estate  of  the  plain- 
tiff's grandmother,  was  $11,470.19; 
that  as  the  plaintiff  received  only 
$9,500,  he,  therefore,  received  $1,970.19 
less  than  he  should  have  received; 
and,  as  a  conclusion  of  law,  that  the 
transaction  was  a  loan,  under  which 
the  plaintiff  was  to  repay  the  defend- 
ant more  than  the  loan  ''and  the  max- 
imum interest  thereon,  aiid  is,  there- 
fore, usurious  and  null  and  void."^ 
There  was  no  finding  as  to  the  actual 
expectancy  of  life  of  the  plaintiff'a 
grandmother,  nor  that  the  parties 
knew,  when  the  loan  was  made,  what 
her  expectancy  was  under  the  tables 
referred  to ;  neither  was  there  a  find- 
ing that  they  intended  to  provide  for 
the  payment  of  interest  in  excess  of 
the  legal  rate.  '  The  trial  court  did 
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find  as  a  fact,  however,  that  over  nine 
years  after  the  loan  was  made,  the 
plaintiff's  grandmother  was  still  liv- 
in£r,  so  that  the  amount  payable,  there- 
fore, was  not  so  large  that  it  would 
have  exceeded  the  legal  rate  if  she 
lived  a  comparatively  short  time  be- 
yond her  expectancy  under  the  mortal- 
ity tables.  The  court  holds  that  the 
answer  to  the  question  whether  the 
parties,  in  arranging  the  loan,  intend- 
ed that  the  defendant  should  receive 
more  than  the  legal  rate  of  interest  on 
the  amount  loaned,  depends  on  their 
intent,  a  question  of  fact  on  which  no 
finding  had  been  made.  The  finding 
that,  according  to  the  two  tables  of 
mortality  mentioned,  the  expectancy 
of  the  life  tenant  was  9.44  years,  and 
that  the  then  present  value  of  $18,400 
at  6  per  cent,  payable  on  her  death, 
was  nearly  $2,000  more  than  the 
amount  advanced,  was  not,  the  court 
holds,  a  finding  that  her  expectancy 
was  9.44  years,  but  merely  that  there 
was  some  evidence  of  it;  and  was  by 
no  means  equivalent  to  a  finding  of 
usurious  interest.  This  question  not 
having  been  determined,  and  the  de- 
fendant being  entitled  to  have  it  de- 
termined before  being  compelled  to 
forfeit  the  amount  which  it  loaned  to 
the  plaintiff,  the  court  holds  that  the 
judgment  cannot  stand. 

In  Brown  v.  Robinson  (1918)  224 
N.  Y.  801,  120  N.  E.  694,  reversing 
(1916)  173  App.  Div.  583,.  160  N.  Y. 
Supp.  287,  it  appeared  that  a  testatrix 
created  two  trusts  by  her  will  for  the 
benefit  of  her  son,  the  payment  of  the 
principal  of  which  to  him  was  in  each 
case  contingent.  Under  the  first  trust 
he  was  to  receive  the  principal  of  the 
fund  when  he  reached  the  age  of  twen- 
ty-five years.  By  the  provisions  of  the 
second  trust  he  was  to  receive  the 
principal  on  the  double  contingency 
that  he  survived  his  father  and 
reached  the  age  of  twenty-five  years. 
A  short  time  after  he  became  of  age, 
the  son  made  application  to  an  Eng- 
lish corporation,  chartered  to  do  in- 
surance business  and  also  to  loan 
money  on  and  purchase  expectancies, 
to  advance  him  moneys.  The  result 
was  that  the  company  paid  to  him  the 
sum  of  $70,000,  in  addition  to  certain 


sums  retained  by  it  as  premiums  for 
insurance  on  his  life  and  S  per  cent 
for  apprehended  expenses  in  connec- 
tion with  the  transfers,  and  took  from 
him  two  transfers  of  parts  of  his  con- 
tingent interest  under  the  first  tnut 
created  by  his  mother's  will,  aggregat- 
ing $96,250.     The  company  also  ad- 
vanced to  him  the  sum  of  $17,330,  ex- 
clusive of  insurance  premiums  and  5 
per  cent  for  apprehended  expenses,  as 
in  the  preceding  case,  and  took  from 
him  a  transfer  of  part  of  his  contin- 
gency interest  under  the  second  trust 
created  by  his  mother's  will,  amount- 
ing to  $45,400 ;  and  also  advanced  him 
the « sum  of  $12,650,  exclusive  of  in- 
surance premiums  and  6  per  cent  for 
apprehended  transfers,   and  took  an 
assignment  of  another  part  of  his  con- 
tingent interest  in  the  second  trust, 
amounting  to  $40,000.     The  son  and 
his  wife  also  executed  a  mortgage  on 
the  former's  interest  in  his  mother's 
real  estate,  in  which  he  had  a  contin- 
gent interest,  to  secure  the  payment 
of  the  sums  transferred  as  aforesaii 
In  each  case  the  instrument  executed 
by  the  son  and  his  wife  was  in  form 
an  absolute  sale  and  transfer  of  his 
interest  in  his  mother's  estate  to  the 
extent  stated.    There  was  no  personal 
obligation  of  any  kind  on  his  part,  ex- 
cept the  covenant  that  at  the  time 
when  each  of  the  instruments  was  ex- 
ecuted the  property  held  by  the  trus- 
tees for  his  contingent  benefit  in  each 
trust  consisted  of  real  and  personal 
property  having  "a  clear  market  value 
.    .    .     over   and   above    all    encum- 
brances," of  $140,000.    In  the  case  of 
the  last  transfer,  the  son  also  retained 
the   right,    within   six   months  after 
reaching  the  age  of  twenty-five  years, 
provided  that  his  father  was  still  liv- 
ing, "to  repurchase  said  sum  of  $40,- 
000  hereby  assigned,"  on  payment  "of 
the    sum    of    $20,240,    with    interest 
thereon"  from  the  date  when  the  son 
attained  his  majority  to  the  date  of 
pa3rment.     A  holding  that  the  trans- 
actions were  usurious  was  reversed, 
there  being  no  direct  proof  or  finding 
of  usurious  intent. 

In  Hall  V.  Eagle  Ins.  Co.  (1912)  151 
App.  Div.  815,  136  N.  Y.  Supp.  Tii 
affirmed  in  (1914)  211  N.  Y.  607, 105 
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N.  E.  1085,  it  appeared  that  a  testator 
£:ave  all  his  estate  to  his  executors  for 
the  use  and  benefit  of  his  wife  during 
her  life,  or  so  long  as  she  remained 
his  widow,  and,  after  her  decease  or 
remarriage,  to  his  children  on  their 
attaining  the  age  of  twenty-one  years. 
There  was  no  power  of  sale  in  the 
will,  and  the  remainder  vested  ab- 
solutely, and  was  not  subject  to  be 
devested.  At  the  time  of  the  transac- 
tions in  question,  the  plaintiff,  a  son 
of  the  testator,  was  about  twenty-four 
years  of  age,  while  the  testator's  wid- 
ow was  upwards  of  sixty-three  years 
of  age  and  still  unmarried,  and  the 
share  of  the  plaintiff  in  the  estate  of 
his  father,  an  equal  undivided  one 
sixth  thereof,  was  valued  at  $70,000. 
Being  in  need  of  money,  there  was 
paid  to  him  by  the  defendant  for  his 
present  use  the  sum  of  $15,500,  where- 
upon by  an  indenture,  he  granted,  bar- 
gained, sold,  assigned,  conveyed, 
transferred,  and  set  over  unto  the  de- 
fendant out  of  the  total  property,  in- 
terest, legacy,  or  distributive  share 
which  he  had  or  should  be  entitled  to 
receive  on  the  termination  of  his 
mother's  prior  estate,  the  net  or  clear 
sum  of  $34,^00,  and  he  constituted  the 
defendant  his  true  and  lawful  attor- 
ney to  demand,  sue  for,  and  receive 
the  amount  thereby  assigned.  And  he 
secured  the  payment  of  this  sum  of 
money  to  the  defendant  by  his  bond, 
with  a  sufficient  surety,  and  his  mort- 
gage on  the  real  property  of  which  he 
owned  a  remainder  and  over  which  the 
trustees  had  no  power  of  control,  ex- 
cept to  collect  the  income  during  the 
life  of  the  life  beneficiary.  By  these 
agreements,  as  the  court  construed 
them,  there  was  a  loan  of  $15,500,  and 
there  was  to  be  paid  from  the  plain- 
tiff's property,  that  sum  and  the  sum 
of  $19,000  more  when  the  loan  became 
payable.  The  loan  became  payable 
not  at  a  fixed  time,  but  on  the  death 
of  the  plaintiff's  mother,  a  woman 
then  over  sixty-three  years  of  age. 
The  interest  on  $15,C00  at  6  per  cent 
per  annum  was  $930  a  year,  and  the 
payment  of  this  $34,500  to  the  defend- 
ant would  have  to  be  postponed  for 
over  twenty  years,  the  court  stated, 
for.  the  loan  to  earn  $19,000  as.  in- 


terest at  6  per  cent.  It  was  proved 
and  seems  to  have  been  conceded  that 
the  expectation  of  life  of  the  plain- 
tiff's mother  was  about  thirteen  years. 
The  complaint  alleged  that  these  in- 
dentures and  instruments  were  made, 
executed,  and  delivered  by  the  plain- 
tiff to  the  defendant,  to  be  held  by  it 
only  as  security  for  the  purpose  of 
securing  payment  to  the  defendant  of 
the  sum  of  $15,500,  with  interest 
thereon  to  the  date  of  payment,  and 
that  it  was  understood  and  agreed  be- 
tween the  parties  that  the  instruments 
were  made,  executed,  and  delivered 
only  as  such  security,  and  not  as  any 
absolute  assignment,  transfer,  cr  con- 
veyance of  any  definite  property,  in- 
terest, legacy,  or  distributive  share  of 
the  plaintiff  in  his  father's  estate. 
The  complaint  then  alleged  that,  on 
the  death  of  the  mother  about  two 
years  later,  the  plaintiff  duly  tendered 
to  the  defendant  the  sum  of  $15,500 
with  interest  at  6  per  cent  from  the 
date  of  the  loan,  but  that  the  defend- 
ant declined  the  offer.  The  complaint 
then  stated  that  the  plaintiff  demand- 
ed judgment  in  the  alternative,  either 
that  the  judgment  declare  that  the 
loan  of  $15,500  was  made  as  a  result 
of  a  usurious  and  void  contract,  and 
that.it  be  adjudged  and  decreed  to  be 
invalid,  or  that  the  alleged  indenture 
or  instrument  of  assignment,  transfer, 
or  conveyance  might  be  declared  and 
adjudged  to  have  been  and  to  be  a 
mortgage,  and  that  it  and  also  the  al- 
leged indenture  of  mortgage  were  giv- 
en only  as  collateral  security  for  the 
payment  of  the  indebtedness  of  $15,- 
500,  with  legal  interest  thereon;  that 
the  defendant  be  directed  to  receive 
and  accept  that  sum  of  money  with 
legal  interest  thereon  as  ascertained; 
and  that  the  instruments  be  canceled. 
The  intention  of  the  parties  being  a 
necessary  finding  in  the  transaction, 
the  cobrt  held  that,  if  this  were  treat- 
ed as  an  actual  transfer  of  $34,500,  it 
was  clearly  the  intention  of  the  de- 
fendant to  exact  from  the  plaintiff  in 
his  necessitous  condition  a  contract 
by  which  the  defendant  could  receive 
for  its  loan,  interest  at  a  rate  exceed- 
ing 6  per  cent,  in  contravention  of  the 
Usury  Statute  (General  Business  Law, 
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§§  370  et  seq.;  19  McKinney,  Consol. 
Laws,  pp.  207  et  seq.).  But  the  court 
lield  that,  treating  this,  however,  as 
an  advance  by  the  defendant  of  the 
^um  of  $15,500  at  the  time  of  the  ex- 
ecution .  of  these  instruments,  and 
without  any  .express  agreement  as  to 
the  rate  of  interest,  the  law  would  im- 
ply that  the  defendant  would  have  the 
right  to  interest  on  the  amount  loaned 
or  advanced  at  the  rate  of  6  per  cent 
per  annum.  . 

In  Leavitt  v.  Enos  (1913)  155  App. 
Div.  584,  140  N.  Y.  Supp.  862,  it  ap- 
peared that  an  agreement  was  made 
between  the  executors  of  an  estate 
and  a  distributee  of  that  estate,  where- 
by the  latter  should  be  paid  the  sum 
of  $55,000.  There  was  a  delay  in  the 
pa3anent  of  that  sum  to  the  distrib- 
utee, and  he  applied  to  another  for  an 
advance  thereon.  The  assignment  ar- 
ranged for  purported  to  sell,  assign, 
and  transfer,  and  set  over  to  the  plain- 
tiff any  and  all  claims  which  the  dis- 
tributee then  had  in  and  to  the  estate 
referred  to,  to  the  amount  of  $7,500. 
iReference  was  made  to  the  agreement 
by  the  executors  to  pay  the  distributee 
the  sum  of  $55,000.  It  was  further 
provided  that,  if  the  sum  of  $7,500 
was  not  paid  out  of  the  agreed  sum  of 
$55,000,  then  it  should  be  charged 
figainst  any  other  sum  due  to  the  dis- 
tributee out  of  that  estate,  and,  finally, 
the  distributee  warranted  and  guar- 
anteed the  repayment  to  the  plaintiff 
of  the  sum  of  $7,500.  All  that  the  dis- 
tributee received  was  $5,500,  the  dif- 
ference between  that  sum  and  $7,500 
being  divided  between  the  plaintiff, 
her  brothers  and  agents,  and  their  at- 
torney. The  court  held  that  it  was  per- 
fectly clear  that  the  transaction  was 
a  loan  of  money,  and  that  the  pretend- 
ed assignment  was  a  mere  cloak  for 
usury.  The  court  stated  that  the 
transaction  was  very  similar  to,  and, 
if  anything,  a  little  balder  and  less 
complicated  than,  that  considered  by 
it  in  Hall  v.  Eagle  Ins.  Co.  (N.  Y.) 
supra. 

In  StotesbuTy  v.  Huber  (1916)  237 
Fed*  418,  it  appeared  that  the  defend- 
ant, a  resident  of  New  York  state,  re- 
ceived'from  his  mother  on  her  death 
a  vested  remainder  in  the  estate  of  his 


grandfather,  of  which  his  mother  was 
one  of  the  heirs,  but  which  estate, 
however,  was  then  subject  to  the  life 
interest  of  the  grandmother,  who  was 
seventy  years  of  age  and  in  good 
health.  A  part  of  the  estate  of  the 
grandfather  had  been  paid  to  the  de- 
fendant's mother  or  her  administrator 
prior  to  the  making  of  the  assignment 
in  question,  but  a  large  amount  of  real 
and'  personal  property  was  still  in  the 
hands  of  the  executors  and  trustees 
of  the  grandfather's  estate,  who  were 
accountable  to,  and  which  property 
was  within  the  jurisdiction  of,  the  sur- 
rogate's court  of  Kings  county.  Be- 
ing in  need  of  money,  after  various 
applications  for  loans,  the  defendant 
finally  arranged  with  the  plaintiff,  a 
member  of  a  Pennsylvania  partner- 
ship, to  execute  and  deliver  to  him  a 
deed  or  assignment,  which  was  on  its 
face  an  absolute  conveyance,  of  a 
share  amounting  to  $55,000  of  his 
vested  remainder  in  his  grandfather's 
estate,  with  interest  from  the  date  of 
the  death  of  the  life  tenant  and  until 
the  amount  of  the  assigned  interest 
should  have  been  paid  over  to  the  as- 
signee, in  return  for  the  sum  of  $23,- 
500.  The  grandmother,  the  life  ten- 
ant, died  within  a  little  less  than  four 
years  after  the  execution  of  the  as- 
signment. According  to  the  tes- 
timony, her  expectation  of  life  on  the 
date  of  the  assignment  was  9.18  years, 
according  to  one  table  of  mortality, 
and  8.5  years  according  to  another. 
It  also  appeared  that  the  present  value 
of  $50,000,  based  on  the  life  of  a  wo- 
man seventy  years  old,  computed  ac- 
cording to  the  first  table,  would  be 
$32,241.40,  and,  according  to  the  other 
table,  $872  more.  After  the  death  of 
the  life  tenant,  the  defendant  offered 
to  pay  the  amount  advanced  with  in- 
terest, and  asked  for  a  reassignment 
on  such  payment,  which  offer  was  re- 
fused. The  next  step  in  the  transac- 
tion was  the  present  action,  wherein 
the  plaintiff  filed  a  bill  in  equity,  al- 
leging that  he  had  no  adequate  rem- 
edy at  law,  and  sought  relief  to  the 
effect  that  he  should  be  declared  en- 
titled to  immediate  possession  of  $50,- 
000,  with  interest  from  the  date  of  the 
death  of  the  life  tenant,  out  of  the  in- 
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terest  of  the  defendant  in  the  estate 
of  his  grandfather  and  the  estate  of 
his  mother;  that  the  executor  and 
trustee  of  the  defendant's  grandfath- 
er's estate  should  be  required  to  pay 
to  the  plaintiff  the  sum  of  $55,000, 
with  interest  as  aforesaid;  and  that 
the  administrator  of  the  estate  of  the 
defendant's  mother  should  be  direct- 
ed to  pay  the  sum  of  $50,000,  with  in- 
terest as  aforesaid,  in  case  it  should 
be  determined  that  the  executor  of  the 
grandfather's  estate  should  pay  the 
share  of  the  mother  in  her  father's 
estate  to  her  administrator.  It  was 
held  that  though  the  contract  itself 
was  entered  into  in  the  state  of  Penn- 
sylvania, it  was  governed  by  the  laws 
of  New  York,  where  the  property  was 
located,  and  where  only  the  contract 
was  enforceable:  Henc€,  while  fol- 
lowing'the  decision  in  Hall  v.  Eagle 
Ins.  Co.  (1912)  151  App.  Div.  815,  136 
N.  Y.  Supp.  774,  affirmed  in  (1914)  211 
N.  Y.  507,  105  N.  E.  1085  (set  out  at 
length,  supra),  the  court  stated  that 
the  present  case  was  distinguishable 
from  the  former  case  in  that  no  mort- 
gage was  given  to  secure  the  assign- 
ment or  to  repay  the  loan.  The  court 
held  that,  under  the  decision  in  the 
foregoing  case,  an  assignment  of  an 
interest  in  property  exceeding  in  value 
the  principal  and  interest  for  the  es- 
timated life  of  a  life  tenant,  on  the 
amount  given  as  consideration,  should 
be  deemed  usurious,  and  to  be  no  more 
than  a  contract  of  loan  with  security 
therefor,  even  though  presented  in 
the  form  of  an  actual  sale  for  a  fixed 
consideration.  In  applying  this  rul- 
ing, the  court  held  that  the  in- 
£;truments  in  the  record,  as  well  as  the 
{Subsequent  instruments  executed  by 
the  defendant,  showed  his  intent  to 
treat  the  transaction  as  a  sale,  but  yet 
a  sale  which  was  in  effect  a  mortgage 
with  illegal  interest.  There  was  no 
evidence  of  any  deceit  or  lack  of  good 
faith  on  the  part  of  the  lenders,  and 
the  court  held  that,  therefore,  while 
it  was  not  possible  to  find  that  in  this 
particular  instance  the  parties  were 
intentionally  making  a  usurious  loan 
or  effecting  an  assignment  which 
would  really  cover  up  a  usurious 
loan,  to  evade  the  Usury  Statute  (even 


though  the  brokers  originally  endeav- 
ored to  obtain  a  loan  before  they 
found  that  this  was  impossible),  yet 
the  defendant  borrower,  as  an  im- 
provident person,  was  entitled  to  some 
equitable  relief  such  as  was  actually 
granted  by  the  court  in  the  Hall  Case. 
The  court  thereupon  held  that  the  as- 
signment was  unconscionable  on  the 
present  facts  in  a  court  of  equity,  in 
that  it  exceeded  a  fair  sum  to  cover 
the  amount  paid,  with  interest  and 
proper  allowance  for  profit  and  ex- 
penses, and  denied  its  enforcement  on 
the  condition  that  the'  defendant 
should  pay  to  the  plaintiff  the  amount 
advanced,  with  legal  interest  to  the 
date  of  payment,  and  with  such  profit 
as  might  be  directed  by  the  court. 

In  Hagaman  v.  Reinach  (1915)  48 
Misc.  206,  96  N.  Y.  Supp.  719,  it  ap- 
peared that  the  plaintiffs'  assignment 
of  their  interests  in  an  estate  was  giv- 
en by  them,  and  received  by  the  de- 
fendant's testator,  as  security  merely; 
firstly,  for  the  collection  charges 
agreed  to  be  paid  the  testator;  sec- 
ondly, for  an  immediate  advance  of 
$3,200  to  one  of  the  plaintiffs,  and  a 
further  advance  of  $1,000  to  be  made 
him  three  months  later;  and,  thirdly, 
for  such  future  advances  as  the  de- 
fendant's testator,  the  assignee,  might 
make  to  the  plaintiffs  or  either  of 
them.  According  to  the  terms  of  the 
agreement,  all  the  advances,  imme- 
diate and  future,  were  to  be  repaid 
from  the  proceeds  of  the  assignee's 
collections,  less  his  agreed  charges 
for  such  collection,  with  interest  at 
the  rate  of  5  per  cent  per  annum,  the 
interest  on  the  advances  particularly 
mentioned  to  date  from  one  year  after 
the  date  of  the  agreement.  The  court 
held  that,  as  to  these  two  advances, 
or  loans,  for  such  they  were,  what- 
ever name  was  given  to  them,  no  usury 
was  apparent  from  the  evidence,  'but 
that  the  later  loans  were  usurious. 

In  Crawford  v.  Russell  (1872)  62 
Barb.  (N.  Y.)  92,  it  appeared  that  the 
plaintiff  and  the  defendant  entered  in- 
to an  agreement  in  the  year  1846, 
which  read  substantially  as  follows: 
'That  the  plaintiff  should  do  all  she 
could  to  aid  a  marriage  between  said 
Jeremiah  and  said  Christina,  by  her 
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influences  and  services,  and  in  consid- 
eration thereof  the  said  defendant 
faithfully  promised  and  agreed  with 
the  plaintiff,  in  case  she  became  the 
wife  of  the  said  Jeremiah  Russell  and 
outlived  him,  to  pay  said  plaintiff  for 
her  services  in  this  matter,  $2,000  in 
cash,  and  to  purchase  for  the  plain- 
tiff a  pianoforte  and  a  gold  watch 
for  her  [plaintiff's]  eldest  daughter 
'Kate,'  and  to  pay  the  expense  of  her 
education  to  the  plaintiff."  The  plain- 
tiff claimed  and  alleged  that  the  said 
Jeremiah  Russell  was  a  widower,  pos- 
sessing gr€fat  wealth,  to  the  value  of 
several  hundred  thousand  dollars. 
That  she,  the  plaintiff,  did,  at  the  re- 
quest of  the  defendant,  so  aid  the  de- 
fendant, furnished  rooms,  fire,  and 
light  for  said  Jeremiah  and  the  said 
Christina  to  meet  from  time  to  time, 
and  did  various  services  for  said  de- 
fendant^ and  gave  her  care,  skill,  dil- 
igence, and  attention  in  aid  of  said 
marriage,  at  great  loss  and  expense, 
and  performed  her  part  of  said  con- 
tract so  that  afterwards,  and  on  or 
about  the  30th  day  of  October,  1847, 
the  said  Jeremiah  Russell  and  the  said 
Christina  Crawford  were  lawfully 
married,  and  from  that  time  lived  to- 
gether in  great  prosperity,  and  very 
pleasantly  and  happily  for  many 
years,  and  until  the  30th  day  of  Sep- 
tember, 1867,  when  the  said  Jeremiah 
Russell  departed  this  life,  leaving  the 
said  defendant  as  his  widow,  for  her 
share,  a  large  estate  amounting  to 
about  $50,000.  That  although  the  de- 
fendant had  been  requested,  she  had 
not  performed  her  part  of  said  agree- 
ment, but  had  hitherto  refused  and 
still  did  refuse  and  neglect  to  pay  the 
plaintiff  said  sum  of  $2,000,  and  to 
perform  her  other  said  covenants  and 
agreements.  The  court  stated  that 
the  case  partook  somewhat  of  the 
character  of  a  post  obit  agreement,  in 
that  it  was  for  services,  care,  dil- 
igence,. Aid,  and  attention  ren'^*»''M, 
and  expenses  furnished,  to  be  paid  for 
by  quite  a  large  sum  of  money  ut  cue 
death  of  the  person  named.  The  court 
then  said:  "But  the  case  is  relieved 
from  many  odious  features  of  post 
obit  contracts.  There  was  no  practice 
of  fraud  or  surprise  in  the  case;  no 


destitute  heir  sedueed  from  parental 
government;  or  anyone  hazarding  his 
future  inheritance  for  a  present  pit- 
tance, to  supply  temporary  needs. 
There  was  no  improvident  heir  or  ex- 
pectant of  a  future  estate,  spending  it 
and  ruining  himself  before  he  comes 
to  it;  nor  was  the  contract  legally 
usurious,  by  statute.  By  it  no  owner 
of  an  estate  to  be  devised  was  to  be 
imposed  upon  in  his  confidence  and 
affection,  who  might  be  thus  imposed 
upon,  and  give  his  estate  to  a  stran- 
ger, when  he  would  think  he  was  giving 
it  to  one  of  his  blood.  It  was  an  agree- 
ment between  two  persons  fully  com- 
petent to  contract;  each  fully  under- 
standing their  own  interests;  and  each 
of  mature  age.  There  was  no  actual 
fraud  or  imposition  practised.  The 
•  one  was  desiring  aid  to  obtain  a  pres- 
ent relation  in  the  marriage  state, 
with  the  concomitants  of  social  posi- 
tion, wealth,  and  happiness.  The  oth- 
er willing  to  engage  to  assist  this  am- 
bition, for  a  named  consideration, 
large,  certainly,  if  it  was  to  be  im- 
mediately enjoyed,  but  its  payment 
was  made  subject  to  the  contingency 
of  success,  of  long  delay,  as  well  as 
the  chance  of  survivorship.  With  the 
consideration  of  these  ha^rds  and 
contingencies  upon  the  one  side,  and 
the  expected  advantages  and  enjoy- 
ments upon  the  other,  the  contract 
was  not  unreasonable.  The  contin- 
gencies all  occurred,  but  only  at  the 
end  of  about  nineteen  years.  If  the 
case  had  depended  upon  this  feature 
alone,  I  should  think  the  judge  erred 
in  nonsuiting.  The  reasonableness  of 
the  contract  would  have  been  a  ques- 
tion for  the  jury." 

In  Parker  v.  Coburn  (1865)  10  Allen 
(Mass.)  82,  it  appeared  that  the  plain- 
tiff offered  evidence  to  show  that  his 
father,  six. years  before  his  death,  pur- 
chased an  interest  in  land  of  the  plain- 
tiff for  $1,500  in  cash,  and  "$500  and 
$100  for  interest  on  it"  at  his  [the 
father's]  decease,  saying  at  the  time 
that  there  was  no  probability  of  the 
interest  being  over  $100,  as  he  was  so 
old.  It  was  held  that  there  was  no 
ground  for  the  suggestion  that  the 
contract  was  usurious.  The  court 
held  that  the  father  did  not  agree  to 
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pay  more  than  the  lawful  rate  of  in- 
terest on  so  much  of  the  purchase 
money  as  was  to  be  paid  at  a  future 
time,  but  to  pay  in  addition  to  that 
part  of  the  purchase  money,  a  certain 
sum,  which  might  or  might  not  exceed 
the  amount  of  interest  if  computed  at 
the  lawful  rate,  according  to  the 
length  of  life  of  the  father  after  mak- 
ing the  promise.  And  there  was  no 
evidence  whatever,  the  court  stated, 
that  the  transaction  was  intended  as 
a  cover  for  a  loan. 

In  Chesterfield  v.  Janssen  (1750)  1 
Atk.  301,  26  Eng.  Reprint,  191,  2  Ves. 
Sr.  126,  28  Eng.  Reprint,  82,  1  Wils. 
286,  95  Eng.  Reprint,  G^^l,  18  Eng.  Rul. 
Cas.  289,  it  appeared  that  a  borrower 
was  thirty  years  of  age,  had  an  estate 
of  £7,000  per  annum  of  his  own,  and 
another  large  estate  whereof  he  was 
tenant  for  life,  but,  having  contracted 
debts,  was  very  much  pressed  for 
money  to  pay  them  off.  His  grand- 
mother, from  whom  he  had  very  great 
expectations,  was  then  seventy-eight 
years  of  age.  The  defendant  advanced 
to  the  borrower,  on  the  latter's  appli- 
cation, £5,000,  the  borrower  giving  a 
bond  to  pay  the  defendant  £10,000 
within  a  month  after  the  death  of  his 
grandmother,  if  he  survived  her.  The 
grandmother  died  about  six  years  and 
five  months  after  the  bargain,  where- 
upon the  borrower,  stating  his  inabil- 
ity to  pay  immediately  the  £10.000,  of 
his  own  free  accord  gave  the  defendant 
a  bond  in  the  penalty  of  £20,000  and  a 
warrant  of  attorney  to  confess  a  judg- 
ment for  the  £10,000,  which  was  after- 
wards entered.  The  borrower  after- 
wards paid  £2,000  in  part.  It  was  held 
th£wt  the  contract  was  not  usurious, 
as  there  was  no  certain  time  of  pay- 
ment, but  the  whole  was  at  hazard; 
though  it  was  stated  that  if  tnis  in 
truth  had  really  been  a  borrowing  of 
the  £5.000,  to  be  repaid  with  an  unlaw- 
ful interest  at  a  certain  day,  and  had 
only  been' put  in  this  shape  to  avoid 
the  statute,  it  would  have  been  void. 
The  plaintiff  was  relieved  only  against 
the  penalty  on  paying  what  remained 
due  to  the  defendant  of  the  £10,000 
and  interest. 

In  Mansfield  v.  Ogle  (1855)  7  De  G. 
M,  &  G.  181,  44  Eng.  Reprint,  71,  1 
Jur.  N.  S.  603,  24  L.  J.  Ch.  N.  S.  430, 

8  A. Li. R.—oo. 


3  Week.  Rep.  557,  it  appeared  that  a 
mortgage  recited  that  the  mortgagor 
was  entitled  to  the  property  in  fee 
simple,  subject  to  the  life  estate  of  his 
father,  and  that  he  had  occasion  to 
borrow  £2,000,  which  two  persons 
named  had  agreed  to  advance  on  the 
following  terms,  viz.,  the  first  lender, 
£1,500,  and  the  second  £500,  on  the 
day  of  the  date  thereof,  which  sums 
were  to  be  repaid  to  them  on  the  death 
of  the  mortgagor's  father,  and  as  much 
more,  viz.,  £1,G00  more  to  the  first 
lender,  and  £500  more  to  the  second 
lender,  provided  the  father  should 
happen  to  die  within  five  years  from 
the  date  of  the  deed;  but  if  he  should 
survive  that  period,  then  that,  on  his 
death  after  that  period,  £1,500  and 
twice  as  much  more  should  be  paid 
to  the  first  lender,  and  £500  and  twice 
as  much  more  to  the  second  lender. 
The  instrument  witnessed  that  the 
mortgagor  granted  and  released  the 
property,  subject  to  the  life  estate,  to 
a  trustee  on  trust,  on  the  death  of  the 
mortgagor's  father,  if  the  same  should 
take  place  within  five  years,  to  raise 
£3,000  and  £1,000  for  the  first  and  sec- 
ond lenders  respectively;  but  if  the 
father  should  live  beyond  five  years, 
then  to  raise  £4,500  and  £1,500  for  the 
first  and  second  lenders  respectively. 
It  was  held  that  the  transaction  was 
one,  substantially,  of  borrowing  and 
lending  on  usurious  terms;  that  the 
form  of  the  instrument  was  merely  a 
contrivance,  an  ineffectual  contriv- 
ance, to  evade  the  law  by  concealing 
or  coloring  the  true  nature  of  the  busi- 
ness, and  hence  that  the  instrument 
was  void. 

Lamego  v.  Gould  (1759)  2  Burr.  715, 
97  Eng,  Reprint,  528,  was  an  action 
on  the  case  on  a  special  promise  by  a 
borrower,  "in  consideration  of  2  guin- 
eas, received  of"  the  lender,  "to  pay 
him  20  guineas,  upon  the  decease  of 
my  present  wife."  The  question  was 
whether  this  contract  was  usurious, 
the  woman,  at  the  time  of  making  it, 
being  then  seventy  years  of  age.  It 
was  held  that  the  contract  was  not 
usurious,  it  being  a  bona  fide  wager, 
not  at  all  intended  as  a  loan,  and  not 
a  transaction  which  was  really  a 
usurious  loan,  but  designed  as  a  wa- 
ger. H.  D.  B. 
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LENOIR  CAR  WORKS,  Plflf.  in  Em, 

V. 

E.  LEE  TRINKLE,  Admr.,  etc.,  of  A.  F.  Friend,  Deceased. 

United  States  Circuit  Court  of  Appeals,  Sixth  CireuU^  December  17,  19m. 

(143  a  C.  A.  166,  228  Fed.  634.) 

Judgment  —  nunc  pro  tunc  —  death  of  plaintiff. 

1.  Where  plaintiff  in  a  personal-injury  action  dies  while  the  court  has 
under  advisement  a  motion  for  rehearing  of  a  motion  for  new  trial,  which 
had  been  denied  and. judgment  ordered  in  his  favor,  the  court  may,  upon 
overruling  the  motion,  enter  judgment  nunc  pro  tunc  as  of  the  diate  of 
submission  of  motion  for  rehearing. 

[See  note  on  this  question  beginning  on  page  1408.] 


Trial  —  motion  for  verdict  —  conflict- 
ing evidence. 

2.  The  court  is  justified  in  overrul- 
ing a  motion  for  directed  verdict  if 
the  testimony  upon  the  issues  involved 
is  in  conflict. 

Courts  —  state  and  Federal  —  prac- 
tice. 

3.  Revivor  of  a  personal-injury  ac- 
tion in  a  Federal  court  in  the  name  of 


the     personal     representative     upon 
death  of  the  plaintiff  is  justified  if  au- 
thorized  by   the   laws    of  the   state 
where  the  court  is  sitting. 
[See  1  R.  C.  L.  25.] 

Appeal  —  excepticm  to  charge. 

4.  A  general  and  formal  exception 
to  the  charge  of  the  trial  court  is  fu- 
tile. 

[See  2  R.  C.  L.  96.] 


Error  to  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Tennessee  (Sanford,  District  Judge)  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued     before    Warrington    and     workmen  were  engaged  when  the 


Knappen,  Circuit  Judges,  and  Clarke, 
District  Judge. 

Mr.  J.  6.  Johnson  for  plaintiff  in 
error. 

Mr.  W.  T.  Kennerly  for  defendant 
in  error. 

Clarke,  District  Judge,  delivered 
the  opinion  of  the  court : 

In  this  action,  A.  F.  Friend,  in 
his  lifetime,  sued  the  plaintiff  in 
error  for  damages  for  injuries 
which  he  sustained  while  in  its  em- 
ploy. The  injury  complained  of 
was  caused  by  the  falling  of  a  steel 
-car  sill,  about  86  feet  in  length, 
which  weighed  1,800  pounds,  and 
the  cause  of  its  falling  was  the 
breaking  of  one  of  two  clevis  pins 
by  which  it  was  supported  when 
suspended  about  4  feet  from  the 
floor,  in  the  position  required  for 
the  doing  of  the  work  upon  the  sill 
in   which   Friend   and   two   other 


accident  occurred. 

The  negligence  claimed  is  failure 
on  the  part  of  the  employer  to  ex- 
ercise the  care  required  by  law  to 
furnish  a  clevis  pin  reasonably  safe 
for  the  purpose  for  which  it  was  in- 
tended to  be  used,  and  failure  to 
inspect  such  pin  after  it  was  put 
into  use.  The  defenses  relied  up- 
on at  the  trial  were  proper  care 
on  the  part  of  the  plaintiff  in  error 
in  furnishing  to  its  workmen  clevis 
pins  for  the  purpose  for  which  the 
pin  which  broke  was  used,  and  as- 
sumption of  risk  by  the  plaintiff. 

We  are  clearly  satisfied  that  the 
testimony  in  the  cause  presented  a 
conflict  upon  both  of  the  issues  be- 
tween the  parties  as  we  have  stated 
them,  such  that  the  trial  court  was 
abundantly  justified  in  overruUng 
the  motion  of  the  plaintiff  in  error 
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eTidence. 


for  a  verdict  in  its  favor  when  it 
rested  its  case. 
The  plaintiff  in  error  claims  that 

the  trial  court  erred 
in  several  respects: 
First,  in  the  admis- 
mission  of  testi- 
mony designated  in  the  amended 
assignment  of  errors.  It  is  suffi- 
cient to  say  of  these  claims  that  the 
exceptions  taken  were  in  form  such 
that  they  are  wholly  insufficient  to 
present  any  question  to  this  court 
for  review.  Second,  error  is  as- 
signed in  the  refusal  of  the  court 
to  charge  the  jury  as  requested  by 
the  plaintiff  in  error.  The  record 
shows  that  the  trial  court  dealt  with 
each  of  these  requests  to  charge  in 
a  manner  entirely  satisfactory  to 
this  court,  even  if  we  should  re- 
gard the  form  of  exceptions  taken 
as  adequate  to  present  the  refusal 
of  them  for  review,  which  is  by 
no  means  clear. 

After  the  trial  court  had  over- 
ruled the  motion  of  the  plaintiff  in 
error  for  a  new  trial,  and  on  Sep- 
tember 29,  1913,  had  ordered  judg- 
ment entered  on  the  verdict,  on  Oc- 
tober 15,  1913,  a  petition  was  filed 
for  a  rehearing  of  the  motion  for  a 
new  trial.  This  petition  was  heard 
and  submitted  to  the  court  about 
November  7,  1913,  and  was  taken 
under  advisement.  A  press  of  offi- 
cial duty  rendered  it  impossible  for 
the  court  to  dispose  of  this  petition 
until  January  2,  1914,  when  it  was 
denied.  In  the  meantime  the  plain- 
tiff died,  and  to  the  end  that  in- 
justice might  not  be  done,  judg- 
ment nunc  pro  tunc  was  ordered  en- 
tered as  of  November  7,  1913.  This 
action  is  assigned  as  error,  but  it 

was  clearly  justified 
by  these  authori- 
ties cited  by  the 
trial  court  when  he 
made  the  order,  viz.:  Mitchell  v. 
Overman,  103  U.  S.  62,  26  L.  ed. 
369;  Richardson  v.  Green,  130  U. 
S.  104,  32  L.  ed.  872,  9  Sup.  Ct. 
Rep.  443;  Bell  v.  Bell,  181  U.  S. 
175,  45  L.  ed.  804,  21  Sup.  Ct.  Rep. 
551,  228  Fed.  634,  143  C.  C.  A. 
156 ;  Cuebas  y  Arredondo  v.  Guebas 


Jadsmeut— 
none  pro  tune- 
death  bt 
plaintiff. 


y  Arredondo,  223  U.  S.  376,  B6  L. 
ed.  476,  32  Sup.  Gt.  Rep.  227.  It 
is  also  claimed  that  error  was  com- 
mitted in  permitting  revivor  of  the 
case  in  the  name  of  the  personal 
representative  of  the  deceased 
plaintiff.  The  laws  of  the  state  of 
Tennessee,  where  this  action  arose, 
justify  this  action  of  the  trial  court, 

especially  since  the  ^^t—tate 
claim  must  be  con-  «»«  F«derai~ 
sidered     in     judg-  "^'••«"«*- 
ment  at  the  time  the  plaintiff  died. 

There  are  several  other  assign- 
ments of  error,  all  of  which  we  have 
considered;  but  we  find  them  so 
without  substantial  merit  that 
special  discussion  of  them  is  neither 
necessary  nor  justified. 

We  think  it  not  necessary  to  con- 
sider the  motion  of  the  defendant  in 
error  to  dismiss  this  proceeding  in 
error  upon  the  claim  that  the  last 
extension  of  the  time  for  t)rinting 
and  filing  the  record  was  not  prop- 
erly allowed  by  the  trial  court,  and 
for  the  assessment  of  a  penalty  up- 
on the  plaintiff  in  error  upon  the 
ground  that  this  proceeding  has 
been  prosecuted  merely  for  delay. 
Affirming  the  judgment,  as  we  are 
doing,  gives  to  the  defendant  in  er- 
ror all  rights  which  dismissal  of 
the  petition  in  error  would  give  to 
him,  and  while  there  is  much  in  this 
record  indicating  a  disposition  on 
the  part  of  counsel  for  the  plain- 
tiff in  error  to  delay  without  just 
cause  the  final  decision  of  the  case, 
nevertheless,  we  have  concluded  in 
this  instance  not  to  impose  a  pen- 
alty. 

The  learned  trial  judge  submitted 
this  case  to  the  jury  in  a  charge  so 
clear  and  comprehensive  that  coun- 
sel for  the  plaintiff  in  error,  alert, 
as  this  record  proves  them  to  have 
been,  in  watching  for  possible  er- 
ror, saw  fit  to  take  ^ppeai- 
only  a  general,  for-  exception  to 
mal,  and  so  an  en-  ®'**'«*- 
tirely  futile,  exception  to  it ;  and  he 
dealt  with  the  multiplied  motions, 
amended  motions,  and  applications 
of  various  kinds  filed  by  the  plain- 
tiff in  error,  with  such  patience  and 
intelligence  as  to  leave  nothing  to 
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be     desired.    Judgment     affirmed, 
with  costs. 

NOTE. 

The  decision  in  the  reported  case 
(Lenoir  Car  Works  v.  Trinkle,  ante, 
1394),  permitting  the  entry  of  a  judg- 
ment nunc  pro  tunc  as  of  the  date 
of  submission  of  a  motion  for  re- 
hearing of  a  motion  for  new  trial, 
which  had  been  denied  and  judgment 


ordered  in  favor  of  plaintiff  in  a 
personal-injury  action,  the  plaintii! 
having  died  while  the  motion  for 
rehearing  was  under  advisement,  is 
in  accord  with  cases  presenting  sim- 
ilar situations,  as  is  shown  in  sub- 
division IIL  b,  3,  of  the  note  be- 
ginning at  page  1411,  upon  the  gen- 
eral subject  of  the  power  to  enter 
judgment  nunc  pro  tunc  after  death  of 
party. 


RE  ESTATE  OF  E.  S.  PILLSBURY,  Deceased. 

ERNEST  SARGENT  PILLSBURY,  Jr.,  et  al.,  Appts., 

v. 

TITLE  INSURANCE  &  TRUST  COMPANY,  Admr.,  etc.,  of  E.  S.  Pills- 

bury,  Deceased,  Respt. 

.  California  Supreme  Court   (In  Banc)  —June  13,  1917, 

(175  Cal.  454,  166  Pac.  11.) 

Judgment  —  rendition  nunc  pro  tunc  —  death  of  party. 

1.  The  power  of  the  court  to  enter  a  judgment  nunc  pro  tunc  after  the 
death  of  defendant  in  a  malpractice  case  which  had  been  taken  under 
advisement  before  death,  although  no  verdict  had  been  rendered  or  de- 
cision given,  is  not  defeated  by  a  statute  providing  that  if  any  person  die 
after  a  verdict  or  decision  upon  an  issue  of  fact,  and  before  judgment, 
the  court  may  nevertheless  render  judgment  thereon. 

[See  note  on  this  question  beginning  on  page  1403.] 


Insurance  —  waiver  of  right  to  pro* 
ceeds  of  pol*cy, 

2.  The  benefit  of  statutes  exempt- 
ing the  proceeds  of  life  insurance 
from  execution,  and  permitting  them 
to  be  set  aside  for  the  benofit  of  minor 
children  of  insured,  may  be  waived. 

[See  11  R.  C.  L.  539  et  seq.] 

Guardian  ard  ward  —  failure  to  apply 
for  life  insurance  —  dereliction. 

3.  The  guardian  of  a  minor  who, 
after  the  death  of  his  parents  leaving 
life  insurance  which  might  be  set 
aside  to  him  as  exempt  from  execution, 
is  adopted  by  a  stranger  before  an  ad- 
ministrator is  appointed  on  his  par- 
ents' estate,  is  not  derelict  in  failing 
to  apply  to  have  the  insurance  set 
apart  to  the  minor,  where,  under  the 
statute,  such  application  can  only  be 
made  UDon  return  of  the  inventory  or 
thereafter. 

Parent  ard  chHd  —  effect  of  adoption 
on  ownership. 

4.  The  adoption  of  a  child  after  the 


death  of  its  parents  does  not  affect 
its  status  as  the  heir  of  such  parents. 
[See  1  R.  C.  L.  614.] 

—  effect  of  adoption  on  status  of  in- 
surance. 

5.  Upon  adoption  of  a  child  it  ceases 
to  be  of  the  family  of  its  parents. 

[See  1  R.  C.  L.  611.] 

Evidence  —  presumption interest 

of  mfnors. 

6.  It  will  be  presumed  that  in  pass- 
ing a  decree  allowing  the  adoption  of 
infants  the  court  acted  for  their  best 
interest. 

Judgment  —  void  decree  of  adoption. 

7.  A  decree  of  adoption  procured 
and  entered  in  fraud  of  the  rights  of 
the  minor  adopted  will  be  vacated 
upon  proper  bill  for  that  purpose. 

[See  1  R.  C.  L.  624  et  seq.] 

Parent  and  chHd  —  effect  of  adoption 
on  r'ght  to  life  insurance. 

8.  The  adoption  by  strangers  of 
children  of  one  leaving  life  insurance 
deprives  them  of  the  benefit  of  stat- 
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utory  provisions  exempting  life  insur- 
ance from  execution  and  permitting  it 
to  be  set  aside  for  the  use  of  surviving 
children  of  the  deceased. 

Physician  ajid  surgeon  — •  basis  of  ac- 
tion for  malpractice. 

9.  An  action  for  malpractice  sounds 
in  tort,  and  may  have  its  basis  either 
in  a  wilful  injury,  an  injury  oc- 
casioned by  negligence,  or  in  the  doing 
of  that  which  is  forbidden  by  positive 
law* 

[See  21  R.  C.  L.  S80,  400.] 


Executor  and  administrator  *-  liabil- 
ity for  failure  to  appeal. 

10.  An  administrator  cannot  be 
charged  with  liability  for  failing  to 
appeal  from  a  judgment  against  his 
intestate  or  to  attempt  to  compromise 
the  judgment,  in  the  absence  of  any 
showing  that  an  appeal  would  have 
been  successful,  or  would  have  result- 
ed in  anjrthing  other  than  the  imposi- 
tion of  additional  and  useless  expense 
against  the  estate. 

[See  11  R.  C.  L.  258-260.] 


Appeal  by  petitioners  from  a  decree  of  the  Superior  Court  for  Los 
Angeles  County  denying  a  petition  to  set  aside  as  exempt  property  certain 
proceeds  from  life  insurance,  and  from  an  order  denying  exceptions  to 
the  final  account  of  the  administrator,  and  from  the  decree  of  final  dis- 
tribution.   Affirmed. 

The  facts  are  started  in  the  opinion  of  the  court. 

Messrs.  William  A.  Nunlist,  William     herein,  was  appointed  guardian  of 


C.  Crittenden,  and  W.  M.  Simmons  for 
appellants. 

Messrs.  Lee  C.  Gates,  Clarence  L. 
Yariel,  Edmund  W.  Pugh,  O'Melveny, 
Stevens,  &  Millikin,  and  Walter  K. 
Tuller  for  respondent. 

Henshaw,  J.,  delivered  the  opin- 
ion of  the  court : 

E.  S.  Pillsbury  died  intestate  in 
an  automobile  accident,  in  which  al- 
so his  wife  was  killed.  He  survived 
her  and  left  surviving  him  three 
minor  children,  the  eldest  about  the 
age  of  fourteen  years.  His  life  was 
insured,  the  face  values  of  his  seven 
policies  amounting  to  twenty-seven 
thousand  dollars.  They  were  all 
payable  to  his  wife,  and,  in  the 
event  of  her  predecease,  then  to  his 
executors,  administrators,  or  as- 
signs. The  proceeds  of  these  poli- 
cies, therefore,  fell  into  his  estate, 
and  upon  them  his  estate  realized 
over  twenty-four  thousand  dollars, 
which  passed  into  the  hands  of  its 
administrator. 

A.  C.  Pillsbury,  a  brother  of  the 
deceased,  applied  for  letters  of  ad- 
ministration on  September  14, 1911, 
and  his  application  was  denied  on 
October  6, 1911.  On  that  date,  how- 
ever, A.  C.  Pillsbury  and  his  wife 
were  appointed  guardians  of  the 
persons  of  the  minor  child  en  of  de- 
ceased, and  the  Title  Insurance  & 
Trust    Company,    the    respondent 


their  estates.  Then  on  November 
13,  1911,  these  minors  were  legally 
adopted  by  A.  C.  Pillsbury  at  Oak- 
land, in  the  county  of  Alameda, 
state  of  California.  Thereafter,  and 
on  the  24th  day  of  November,  1911, 
lette  s  of  administration  in  the 
above-entitled  estate  were  issued  to 
the  Title  Insurance  &  Trust  Com- 
pany. This  was  the  first  and  only 
appointment  of  an  administrator. 
On  December  28,  1912,  this  admin- 
istrator filed  its  first  and  final  ac- 
count of  its  administration,  which 
final  account  showed  disbursements 
of  a  large  part  of  the  moneys  de- 
rived from  the  insurance  policies  in 
payment  of  the  approved  claims  of 
creditors.  On  September  25,  1913, 
A.  C  Pillsbury  and  his  wife,  as 
guardians  of  these  minors,  filed 
amended  objections  and  exceptions 
to  this  account,  and  on  the  same 
date  filed  an  amended  petition  ask- 
ing that  the  life  insurance  mor  ey  col- 
lected by  the  administrator  be  set 
apart  to  the  minors  as  property 
exempt  from  execution.  This,  after 
hearing  in  which  testimony  was 
taken,  the  court  in  probate  refused 
to  do,  and  this  appeal  has  followed. 
Appellants'  first  contention  is  that 
by  force  of  our  statutes  this  insur- 
ance money  was  set  aside  to  the 
minor  children  of  deceased ;  that  the 
administrator,  whose  duty  it  was  to 
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its  parents  by  blood  is  superseded. 
The  duties  of  a  child  cannot  be  owed 
to  two  fathers  at  the  same  time." 
No  considerations  of  conceived  hard- 
ship upon  the  minors  can  operate  to 
modify  the  Ipgal  effect  of  this 
changed  status.  If  it  be  said  that  by 
virtue  of  their  adoption,  they  being 
in  their  helpless  minorities  and  un- 
able to  exercise  any  independent 
judgment  in  the  matter  of  the  pro- 
ceedings, they  were  wronged,  it 
must  be  answered  that  by  virtue  of 
their  tender  infancy  they  are,  in  an 
especial  sense,  wards  of  the  court 
in  equity,  and  it  must  be  presumed 

that  in  its  adoption 
i^re-numutTon^  decreo  that  court 
™/.?JJ!!*  •"'  acted  for  the  best 

interests  of  the 
minors.  Of  course,  if  a  case  shall 
arise  where  such  a  decree  was  pro- 
cured and  entered  in  fraud  of  the 
minors'  rights,  equity  will  grant  its 
relief  by  a  vacation  of  that  decree, 

.fo.i«.ne«t-  upon  proper  bill  for 

void  decree  of  that  purpose.  But 
"""'•"^"-  such  is  not  the  case 

here  presented,  and  it  must  be  con- 
cluded that  the  mi- 
J^/idilSrot  «f     nors  at  the  time  of 

ctilia— eirect  of  .  ,  «.      j_. 

adoption  on         this         application 

fnnnrance.    *  Were      not      of      the 

family  of  the  de- 
<  eased,  but  were  of  the  family  of 
the  adopting  parents. 

There  remains  to  be  considered 
their  rights  as  heirs  of  the  deceased, 
which  rights,  as  we  have  said,  stand 
unaffected.  Herein  it  is  contended 
that  one  payment  which  the  admin- 
istrator admittedlv  made  was  with- 
out  warrant  of  law,  and  that  con- 
sequently the  amount  of  that  pay- 
ment must  be  treated  as  money  still 
in  the  estate.  It  appears  that  the 
deceased  who,  in  his  lifetime,  was  a 
physician  and  surgeon,  had  been 
.sued  for  damages  for  malpractice. 
He  filed  an  answer  and  made  a  mo- 
tion for  a  change  of  venue,  which 
was  denied.  He  did  not  appeal  from 
this  order  of  denial  and  the  time 
for  appeal  had  expired  before  his 
death.  He  had  waived  trial  by  jury, 
he  had  accepted  notice  of  the  trial, 
ke  had  made  an  ineffectual  attempt 


to  secure  counsel  in  Inyo  county  to 
repesent  him,  and,  faUing  in  this, 
neither  put  in  an  appearance  at  the 
time  of  the  trial,  nor  was  he  there 
represented.  The  trial  was  had  and 
concluded  two  days  before  his  death. 
Ignorant  of  that  death,  the  trial 
court  entered  its  judgment  against 
deceased  two  days  after  his  death. 
Several  months  the  eaf ter,  and  be- 
ing advised  of  the  death,  the  court, 
upon  motion  of  plaintiff  in  the  ac- 
tion, and  against  the  opposition  of 
this  respondent,  entered  the  same 
judgment  nunc  pro  tunc  as  of  the 
day  of  the  submission  of  the  cause 
for  determination.  From  this  judg- 
ment so  entered  respondent  took  no 
appeal,  and,  the  amount  of  the  judg- 
ment having  been  presented  as  a 
claim  against  the  estate,  and  having 
been  approved  by  respondent  and  by 
the  court  in  probate,  was  paid  in  due 
course  of  administration.  The 
amount  of  this  claim  was  $9,018.32, 
The  action  resulting  in  this  judg- 
ment, as  has  been  said,  was  for  mal- 
practice. It  was  to  recover  dam- 
ages sustained  by  plaintiff's  wife 
for  injuries  inflicted  upon  her  while 
she  was  the  patient  of  the  deceased. 
An  action  for  mal-  .j^j.„  .^^ 
practice  may    have  muT^eZn-^i*mni» 

its  basis  either  in  a  if^T^ikTiiir 
wilful  injury,  an 
injury  occasioned  by  negligence,  or, 
finally,  in  the  doing  of  that  which 
is  forbidden  by  positive  law.  But  in 
every  instance  the  action  sounds  in 
tort.  Abbott  v.  MayfieM,  8  Kan. 
App.  387,  56  Pac.  327;  Rodgers  v. 
Kline,  56  Miss.  808,  31  Am.  Rep. 
389 ;  Tucker  v.  Gillette,  22  Ohio  C. 
C.  664,  12  Ohio  C.  D.  401 ;  Boor  v. 
Lowrey,  103  Ind.  472,  53  Am.  Rep. 
519,  3  N.  E.  151. 

The  question  presented,  then,  is, 
Under  the  facts  shown,  did  the  right 
of  the  plaintiff  in  his  damage  suit  to 
have  the  judgment  entered  after  the 
death  of  the  wrongdoer  survive? 

Under  the  maxim,  "Actus  curiae 
neminem  gr'xvabit,"  courts  of  law 
and  courts  of  equity  from  very  early 
times  exer'^ised  the  power  of  enter- 
ing judgments  and  orders  nunc  pro 


tunc  in  order  that  the  rights  of  the 
litigant,  who  was  himself  not  at 
faulty  should  not  be  impaired  or  lost. 
As  a  specific  application  of  this  max* 
im,  it  is  stated  in  Bacon's  Abridg- 
ment, title  "Abatement  F :"  "If  the 
plaintiff  or  defendant  die  whilst  the 
court  are  considering  of  their  judg- 
ment, or  after  a  special  verdict  or 
special  case  and  pending  the  time 
for  aigument  or  for  advising  there- 
on •.  •  they  will  permit  the 
judgment  to  be  entered  up  as  of  the 
term  in  which  it  regularly  might 
have  been."  This  power,  it  has  been 
declared  in  this  state,  is  inherent  in 
the  courts,  and  elsewhere  it  has  been 
questioned  whether  it  was  within 
the  power  of  the  legislature  to  de- 
prive the  courts  of  it,  making,  as  it 
does,  so  manifestly  for  justice.  Fox 
v.  Hale  &  N.  Silver  Min.  Co.  108 
Cal.  478,  41  Pac.  328.  Where  the 
suitor  is  not  at  fault,  the  determi- 
native consideration  moving  the 
court  is  whether  or  not  the  action,  at 
the  death  of  the  party,  was  ready 
for  the  rendition  of  final  judgment. 
Freeman,  Judgm.  §  59.  And,  says 
this  court  in  Fox  v.  Hale  &  N.  Silver 
Min.  Co.  supra :  "A  nunc  pro  tunc 
order  should  be  granted  or  refused 
as  justice  may  require,  in  view  of 
the  circumstances  of  the  particular 
case."  Our  only  statute  bearing  up- 
on the  question  is  §  669  of  the  Code 
of  Civil  Procedure,  which  declares 
as  follows :  "If  a  party  die  after  a 
verdict  or  decision  upon  any  issue 
of  fact,  and  before  judgment,  the 
court  may  nevertheless  render  judg- 
ment thereon.  Such  judgment  is  not 
a  lien  on  the  real  property  of  the  de- 
ceased party,  but  is  payable  in  the 
course  of  administration  on  his  es- 
tate." Appellants'  first  contention 
upon  this  proposition  is  that  here 
is  shown  a  limitation  upon  the  pow- 
er of  our  courts  thus  to  enter  nunc 
pro  tunc  judgments,  and  that  limi- 
tation is  that  a  verdict  must  have 
been  rendered  or  a  decision  given, 
or  the  court  is  powerless  to  enter 
judgment.  But  in  Fox  v.  Hale  &  N. 
Silver  Min.  Co.  supra,  this  section 
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was  construed  and  the  construction 
put  upon  it  is  wholly  _ 

antagonistic    to    ap-    rendmon*  nano 

pellants'  view.  It  SSSti'of^arty. 
IS  there  said  that 
the  section  "does  not,  however,  do 
away  with  the  rule  that  authorizes 
the  court  to  direct  that  its  decision, 
so  far  as  the  same  shall  be  necessary 
to  protect  the  rights  of  the  parties, 
shall  be  entered  nunc  pro  tunc,  as 
of  a  day  antei  ior  to  the  death  of  the 
pa^rty."  The  principle,  as  has  been 
said,  is  founded  upon  the  plainest 
considerations  of  justice.  In  an  ac- 
tion ex  delicto,  which  unquestion- 
ably before  trial  dies  with  the 
wrongdoer,  it  is  the  more  important 
that  the  principle  should  be  invoked 
than  in  cases  jvhere  the  right  of  ac- 
tion survives,  and  the  worst  that  can 
happen  to  the  surviving  litigant  is  a 
retrial,  or  a  change  of  forum.  So,  it 
will  be  found,  without  citing  specific 
instances,  that  the  trend  of  legisla- 
tion is  to  broaden  even  the  common- 
law  rule,  and  to  provide  that  the 
right  of  action  shall  survive  in  cases 
ex  delicto  if  the  defendant  has  ap- 
peared or  has  been  served  with  proc- 
ess; while  a  brief  consideration  of 
the  adjudged  cases  will  show  that 
nowhcie  is  the  principle  enunciated 
denied  application  because  the  ac- 
tion is  in  tort.  The  quotation  from 
Bacon's  Abridgment,  supra,  it  will 
be  noticed,  does  not  do  so,  and 
specifically  declares  that  the  party 
shall  have  relief  if  his  adversary  die 
"whilst  the  courts  are  considering 
of  their  judgment,"  which  was  pre- 
cisely the  situation  here  presented. 
Our  own  cases  do  not  draw  the  dis- 
tinction contended  for,  but  state  the 
principle  broadly,  as  always  else- 
where it  is  stated,  and  upon  thip 
precise  qusstion  the  supreme  court 
of  Connecticut  has  thus  declared  it- 
self:  "But  it  is  needless  to  multiply 
cases ;  for  it  is  conceded  that  this  is 
law  with  respect  to  all  cases  which 
survive,  and  in  which  the  executor 
may  enter.  But  it  is  contended  that 
the  practice  does  not  extend  to  case? 
of  tort  which  do  not  survive.  We 
find  no  such  distinction  made  in  the 
books.     On  the  contrary,  the  gen- 
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eral  principle  is  laid  down  without 
such  a  limitation;  and  certainly  we 
should  not  feel  disposed  to  introduce 
such  a  limitation,  as  we  do  not  think 
it  founded  in  reason.  On  the  con- 
trary, we  find  thatnn  cases  which 
were  of  a  character  that  they  would 
not  survive,  this  practice  has  been 
adopted."  Brown  v.  Wheeler,  18 
Conn.  199.  In  Perry  v.  Wilson,  7 
Mass.  393,  where  the  action  was  ex 
delicto  and  the  court  took  the  case 
under  advisement,  the  defendant 
having  died  before  decision  or  judg- 
ment, a  nunc  pro  tunc  judgment 
was  entered,  the  court  saying  that 
"they  would  always  take  care  that 
no  party  should  suffer  by  their  de- 
lay." In  Hocks  V.  Sprangers,  113 
Wis.  143,  89  N.  W.  117,  the  action 
being  ex  delicto  for  slander,  the 
court  applied  the  principle,  declar- 
ing :  "The  foundation  principle  up- 
on which  the  power  rests  is  that  no 
one  should  be  allowed  to  lose  the 
legitimate  fruits  of  litigation  to 
which  he  is  a  party  by  mere  delay 
in  the  administration  of  the  law, 
whether  that  delay  be  caused  by  the 
act  of  the  court  alone,  or  by  the  act 
of  the  party  against  whom  relief  is 
sought,  or  of  his  counsel."  In  Daw- 
son V.  Waldheim,  89  Mo.  App.  245, 
the  action  was  ex  delicto,  and  the 
circuit  court  rendered  a  judgment 
after  the  death  of  the  defendant, 
and  then,  as  here,  entered  a  nunc 
pro  tunc  judgment  upon  being  ad- 
vised of  the  death.  The  court  de- 
clared that  "we  .  .  .  uphold  the 
action  of  the  circuit  court  on  the 
broad  ground  that  a  court  may,  in 
the  exercise  of  its  common-law  pow- 
er, as  a  general  rule,  when  the  state 
of  the  record  or  the  minutes  kept  by 
the  court  or  clerk  show  that  a  suitor 
was  entitled  to  a  particular  judg- 
ment, but  that  the  judgment  was 
not  entered  at  the  term  when  it 
should  or  might  have  been  entered, 
at  a  subsequent  term,  cause  the 
proper  judgment  to  be  entered,  to 
relate  back  to  the  term  when  it 
should  have  been  entered,  provided 
the  delay  was  not  occasioned  by  the 
party  applying."  And  finally,  in 
Mitchell  V.  Overman,  103  U.  S.  64, 
26  L.  ed.  369,  it  is  said :    "We  con- 


tent ourselves  with  saying  that  the 
rule  established  by  the  general  con- 
currence of  the  American  and  Eng- 
lish courts  is  that,  where  the  delay 
in  rendering  a  judgment  or  a  decree 
arises  from  the  act  of  the  court, — 
that  is,  where  the  delay  has  been 
caused  either  for  its  convenience,  or 
by  the  multiplicity  or  press  of  busi- 
ness, either  the  intricacy  of  the  ques- 
tions involved,  or  of  any  other 
cause  not  attributable  to  the  laches 
of  the  parties, — ^the  judgment  or  the 
decree  may  be  entered  retrospective- 
ly, as  of  a  time  when  it  should  or 
might  have  been  entered  up.  .  .  . 
A  nunc  pro  tunc  order  should  be 
granted  or  refused,  as  justice  may 
require  in  view  of  the  circum- 
stances of  the  particular  case." 

Wherefore,  it  is  concluded  that 
the  judgment  entered  against  re- 
spondent's intestate  was  a  valid 
judgment. 

It  is  finally  urged  that  respondent 
was  remiss,  and  therefore  should  be 
held  to  the  amount  of  the  judgment, 
in  having  failed  to  appeal  from  it 
or  to  seek  a  compromise  of  it.  No 
showing  is  made  that  an  appeal,  if 
prosecuted,  would  have  been  success- 
ful, or  would  have  resulted  in  any- 
thing other  than  the  imposition  of 
additional  and  useless  expense 
against  and  on  the 

estate,  and  we  are  ^Xi-iS*.:;^:;:^^ 
cited  to  no  law,  and  itabiHty  for 
know  of  none,  which  apveai.  *^ 
makes  it  the  duty  of 
any  trustee  to  seek  to  compel  a  cred- 
itor to  accept  less  than  his  just  de- 
mand. 

A  subsidiary  contention  of  appel- 
lant is  that  the  fact  that  these  mi- 
nors were  adopted  cannot  here  be 
considered,  for  the  reason  that  the 
record  of  adoption  was  not  formally 
offered  and  received  in  evidence. 
An  examination  of  the  transcript 
shows  this  contention  to  be  abso- 
lutely without  merit.  The  papers 
were  not  only  actually  offered,  but 
actually  read  in  evidence. 

Wherefore,  the  decree  appealed 
from  is  affirmed. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.,  and 
Angellotti,  Ch.  J.,  concur. 
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Power  to  enter  judgment  nunc  pro  tunc  after  deisith  of  party. 


I.  Introductory,  1408. 

II.  Creneral  requisites: 

a.  Condition  of  cause,  1405. 

b.  Delay  by  the  court  as  essential^ 

1407. 
III.  Status  of  cause  at  death: 

a.  In  general,  1408. 

b.  After  verdict: 

1.  In  general,  1408. 

2.  Death    of    one    of    several 

plaintiffs    or    defendants, 
1410. 
8.  Death  of  sole  plaintiff,  1411. 

4.  Death    of    sole    defendant, 

1411. 

5.  Time  as  of  which  entry  is 

made,  1412. 

c.  After   trial  or   hearing  by  the 

court : 

1.  In  general,  1413. 

2.  Equity  cases,  1414. 

3.  Time  as  of  which  entry  is 

made,  1414. 

d.  After    assessment   of   damages, 

1415. 

1,  XrUroductory* 

At  common  law  the  courts  had  pow- 
er to  enter  judgment  nunc  pro  tunc 
after  the  death  of  a  party  where  the 
failure  to  enter  judgment  in  hi^  life- 
time was  due  to  the  court  or  its  officer. 

By  the  Statute  17  Car.  II.  chap.  8, 
§  1,  it  was  provided:     "That  in  all 
actions   personal,    real   or  mixt,   the 
death  of  either  party  between  the  ver- 
dict and  the  judgment,  shall  not  here- 
after be  alleged  for  error,  so  as  such 
judgment     be     entered     within     two 
terms     after     such     verdict."     This^- 
statute  was  for  a  limited  period,  but^-: 
was  made  perpetual  by  1  Jac.  II.  chap.^; 
17,  §  5.    It  has  been  re-enacted  in  sub-  '^ 
stance  in  a  number  of  the  states  of  the 
Union. 

The  power  of  the  court  to  enter 
judgment  nunc  pro  tunc  in  case  of 
death  where  the  delay  is  due  to  the 
court  is  one  at  common  law,  and  is  not 
dependent  upon  statute.  Mitchell  v. 
Overman  (1881)  103  U.  S.  62,  26  L.  ed. 
369  (see  also  Rose's  Notes  to  this 
case) ;  Teneick  v.  Flagg  (1860)  29 
N.  J.  L.  25;   Ryghtmyre  v.   Durham 


III. — continued. 

e.  After  rendering  of  decision,  but 

before  entry  of  judgment,  1415. 

f.  Pending  appeal  or  writ  of  error: 

1.  In  general,  1416. 

2.  After  submission: 

(a)  In  general,    1418. 

(b)  Death   of  respondent 

before      affirmance, 
1420. 

(c)  Death   of   respondent 

before  reversal,  1420. 

(d)  Death  of  appellant  be- 

fore affirmance,  1420. 

(e)  Death  of  appellant  be- 

fore reversal,  1420. 

(f)  Time    as    of     which 

entered,  1421. 
IV.  Divorce: 

a.  In  general,  1421. 

b.  After  rendition,  1422. 

.  .     c.  After  submission  on  appeal,  1422. 
V.  Other  actions  which  do  not  survive, 

1423. 
VI.  Particular  statutes,  1425. 
VII.  Miscellaneous,  1425. 

(1834)  12  Wend.  (N.  Y.)  245;  Spald- 
ing V.  Congdon  (1836)  18  Wend. 
(N.  Y.>  543;  Crawford  v.  Wilson 
(1848)  4  Barb.  (N.  ¥•)  504;  Griffith 
V.  Ogle  (1806)  1  Binn.  (Pa.)  172; 
Wood  v.  Boyle  (1896)  177  Pa.  620,  52 
Am.  St.  Rep.  747,  35  Atl.  853;  Crispe 
V.  Barwick  (1670)  1  Sid.  462,  82  Eng. 
Reprint,  1218,  1  Vent.  90,  86  Eng.  Re- 
print, 63;  Trelawny  v.  Winchester 
(1757)  1  Burr.  219,  97  Eng.  Reprint, 
281;  Bridges  v.  Smyth  (1831)  8  Bing. 
29,  131  Eng.  Reprint,  311,  1  Moore 
&  S.  93,  1  Dowl.  P.  C.  242,  1  L.  J. 
C.  P.  N.  S.  33;  Key  v.  Goodwin 
(1832)  1  Moore  &  S.  (Eng.)  620; 
Blewett  V.  Tregonning  (1836)  4 
Ad.  &  El.  1002,  111  Eng.  Reprint, 
1060;  Green  v.  Cobden  (1837)  4  Scott 
(Eng.)  486;  Heathcote  v.  Wing  (1855) 
11  Exch.  355,  156  Eng.  Reprint,  868, 
3  C,  L.  R.  1110,  25  L.  J.  Exch.  N.  S. 
23;  Moor  v.  Roberts  (1858)  3  C.  B. 
N.  S.  830,  140  Eng.  Reprint,  970 ;  Neil 
v.  McMillan  (1868)  27  U.  C.  Q.  B.  257. 
In  Isley's  Case  (1589)  1  Leon.  187, 
74  Enfi:.  Reprint,  172,  where,  pending 
decision  on  a  motion  for  a  stay  of 
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judgment  after  verdict,  one  of  the 
plaintiffs  died,  Coke,  J.,  stated  that 
judgment  might  have  relation  to  the 
time  of  the  postea,  when  he  was  alive, 
but  the  judgment  was  stayed,  as 
against  the  evidence. 

"The  power  of  the  court  to  enter 
judgment  nunc  pro  tunc  does  not  in 
any  respect  depend  upon  Stat.  17  Car. 
II.  chap.  8.  It  is  a  power  at  common 
law,  and  by  the  ancient  practice  of  the 
court,  to  prevent  an  unjust  prejudice 
to  the  suitor  by  the  delay  unavoidably 
arising  from  the  act  of  court,  and  has 
been  uniformly  exercised,  unless  the 
delay  is  imputable  to  the  laches  of 
the  party  applying.  The  effect  of  the 
judgment,  when  entered,  may  depend 
on  the  Statute  17  Car.  II.  chap.  8;  but 
the  power  to  enter  it  does  not."  Ev- 
ans V.  Rees  (1840)  12  Ad.  &  El.  167, 
113  Eng.  Reprint,  774. 

The  Statute  of  17  Car.  II.  chap.  8, 
"recognizes,  but  does  not  attempt  a 
substitute  for,  the  common-law  power 
immemorially  asserted  by  courts,  to 
give  judgments  to  take  effect  from  a 
date  prior  to  their  rendition,  and  to 
operate  as  if  they  had  been  given  at 
that  time.  Sometimes  the  power  is  ex- 
ercised under  the  statute,  and  some- 
times independently  of  it."  Fitzgerald 
V.  Stewart  (1866)  53  Pa,  343. 

In  Bridges  v.  Smyth  (1831)  8  Ring. 
29,  131  Eng.  Reprint,  311,  1  Moore  & 
S.  93,  1  Dowl.  P.  C.  242,  1  L.  J.  C.  P. 
N.  S.  33,  it  was  held  that  the  rule 
established  by  17  Car.  II.  of  signing 
judgment  within  two  terms  after  the 
death  of  a  party  does  not  apply  to  a 
case  where  parties  are  hung  up  by 
act  of  law,  as  there  the  common  law 
applies  and  judgment  is  entered  nunc 
pro  tunc.  In  that  case  there  was  a 
verdict  for  the  plaintiff  and  a  refer- 
ence as  to  the  amount  of  damages  to 
an  arbitrator,  who  made  his  award  in 
the  lifetime  of  the  defendant,  who 
moved  to  reduce  the  amount  of  dam- 
ages, and  died  pending  the  motion.  It 
does  not  appear  how  the  motion  was 
decided. 

In  Key  v.  Goodwin  (1832)  1  Moore 
&  S.  (Eng.)  620,  the  defendant  had  a 
verdict,  and  a  motion  for  a  new  trial 
was  suspended  by  the  court,  awaiting 
the  decision  in  another  action.  The  de- 


fendant died  before  judgment,  which 
was  entered  for  him  more  than  two 
years  after  the  verdict,  on  the  ground 
that  where  the  proceedings  have  been 
stayed  by  the  act  of  the  court  itself, 
the  party  shall  not  thereby  be  preju- 
diced. 

"At  common  law  the  death  of  either 
a  sole  plaintiff  or  defendant,  in  any 
case,  abated  the  suit;  yet  if,  after  ver- 
dict, either  party  died  in  vacation, 
judgment  could  be  entered  that  vaca- 
tion as  of  the  preceding  term,  and  it 
would  be  a  good  judgment,  as  of  that 
preceding  term.  The  death  of  the 
party  did  not  abate  the  suit  in  any 
such  sense  as  to  render  the  court 
powerless  to  enter  a  judgment  to  take 
effect  from  a  day  prior  to  the  death." 
Fitzgerald  v.  Stewart  (Pa,)  supra. 

The  theory  is  that  the  delay  of  the 
court  ought  not  to  prejudice  the  par- 
ties ("Actus  curiae  nemini  gravabit"). 
Crispe  v.  Barwick  (1670)  1  Sid.  462. 
82  Eng.  Reprint,  1218,  1  Vent.  90,  86 
Eng.  Reprint,  63;  Farnel  v.  Tipper 
(1662)  Latch,  92,  82  Eng.  Reprint,  290: 
Craven  v.  Hanley  (1738)  Barnes,  255, 
94  Eng.  Reprint,  902;  Evans  v.  Rees 
(1840)  12  Ad.  &  El.  167,  113  Eng.  Re- 
print. 774,  4  Perry  &  D.  36,  9  L.  J.  Q. 
B.  N.  S.  317,  supra;  Key  v.  Goodwin 
(Eng.)  supra;  Neil  v.  McMillan 
(1868)  27  U.  C.  Q.  B.  257;  Valparaiso 
V.  Chester  (1911)  176  Ind.  636.  96  N. 
E.  765;  Perry  v.  Wilson  (1811)  7 
Mass.  393;  Den  v.  Tomlin  (1840)  18 
N.  J.  L.  14,  35  Am.  Dec.  525;  Ryght- 
myre  v.  Durham  (1834)  12  Wend. 
(N.  Y.)  245;  Arthur  v.  Schriever 
(1891)  28  Jones  &  S.  (N.  Y.)  59,  16 
N.  Y.  Supp.  610.  Also  cases  generally 
throughout  this  note. 

It  seems  that  the  power  of  the 
courts  to  enter  nunc  pro  tunc  orders 
and  judgments  is  discretionary.  Dial 
V.  Holter  (1856)  6  Ohio  St.  228;  Tap- 
ley  V.  Goodwell  (1877)  122  Mass.  176; 
Diefendorf  v.  House  (1854)  9  How.  Pr. 
(N.  Y.)  243. 

Under  the  early  practice  it  seems 
that  if  a  party  died  after  a  continu- 
ance, judgment  could  not  be  entered 
nunc  pro  tunc.  Thus  in  Farnel  v. 
Tipper  (1662)  Latch,  92,  82  Eng.  Re- 
print, 290,  it  was  held  that  the  defend- 
ant being  dead,  judgment  might  be 
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entered  for  him  nunc  pro  tunc  unless 
a  continuance  had  been  entered.  So  in 
Crispe  v.  Berwick  (1668)  1  Vent.  90, . 
83  Eng:.  Reprint,  63,  1  Sid.  462,  82 
Bng.  Reprint,  1218,  where,  after  trial, 
one  of  the  plaintiffs  died  during  the 
time  taken  by  the  court  to  consider, 
judgment  for  the  plaintiff  was  entered 
as  if  given  on  the  return  of  the  postea» 
"there  being  no  continuance.''  In 
Taylor  v.  Matthews  (1716)  10  Mod. 
325,  88  Eng.  Reprint,  748,  it  is  stated 
that  "if,  pending  the  consideration  of 
the  court,  the  plaintiff  die,  judgment 
may  be  entered  without  entering  the 
continuances;  and  then  it  will  have 
relation  to  the  day  in  bank.  A  contin- 
uance is  nothing  but  a  'curia  advisare 
vulf"  But  in  Blackall  v.  Heal 
(1696)  1  Comyns,  Rep.  12,  92  Eng.  Re- 
print, 933,  where  one  of  the  plaintiffs 
died  after  verdict,  the  court  refused  to 
enter  the  judgment  nunc  pro  tunc, 
Holt,  Ch.  J.,  stating  that  "here  is  a 
continuance  by  the  curia  advisare  vult 
over  to  this  term,  and  therefore  judg- 
ment shall  not  be  entered  before." 

It  has  been  held  that  a  judgment  by 
confession  cannot  be  entered  nunc  pro 
tunc  after  the  death  of  the  defendant. 
Thus,  in  Bennett  v.  Davis  (1824)  3 
Cow.  (N.  Y.)  68,  where  a  bond  and 
warrant  were  executed  April  10,  the 
declaration  was  entitled  of  February 
term,  and  the  placita  was  t>f  the  same 
term,  one  of  the  defendants  died  April 
14th.  It  was  held  to  be  irregular  to 
enter  judgment  in  the  May  term  as 
of  the  February  term,  as  the  power 
conferred  by  the  warrant  of  attorney 
was  revoked  by  the  death,  and  the 
proceedings  were  set  aside.  In  Oades 
V.  Woodward  (1698)  1  Salk.  87,  91 
Eng.  Reprint,  82,  it  was  held  that 
though  judgment  by  confession  upon 
warrant  of  attorney  may  be  entered 
in  vacation  as  of  the  preceding  term, 
where  the  defendant  died  in  vacation, 
it  may  not  be  so  entered  except  before 
the  essoin  day  of  the  next  term.  Simi- 
larly in  Nichols  v.  Chapman  (1832)  9 
Wend.  (N,  ¥•)  462,  it  was  held  that  If 
the  defendant  died  during  a  temv 
judgment  on  confession  may  be  en- 
tered in  the  term  or  the  vacation  after 
it,  relating  back  to  the  first  day  of  the 


term,  the  court  stating  that  it  may  not 
be  entered  after  such  vacation. 

//.  General  requisites, 

a.  Condition  of  cause. 

To  enable  a  judgment  to  be  entered 
nunc  pro  tunc  after  a  party  has  died, 
the  cause  at  the  time  of  such  death 
must  be  ripe  for  judgment.  If  it  is 
not  then  in  such  condition,  judgment 
nunc  pro  tunc  cannot  be  entered. 
Wilkins  v.  Cauty  (1842)  6  Jur.  (Eng.) 
807,  1  Dowl.  N.  S.  855,  11  L.  J.  Q.  B. 
N.  S.  191;  McReynolds  v.  Brown 
(1905)  121  IlL  App.  261;  Thomson  v. 
Dudley  (1837)  3  Edw.  Ch.  (N.  Y.)  137; 
Hazard  v.  Durant  (1883)  14  R  I.  26; 
Perkins  v.  Dunlavy  (1883)  62  Tex. 
241. 

Thus,  where,  on  January  21,  by  con- 
sent, an  order  was  entered  to  stay  pro- 
ceedings on  pajrment  of  debt  and  costs 
March  1,  with  liberty  then  to  enter 
judgment  if  the  payment  was  not  then 
made,  and  the  plaintiff  died  on  Febru- 
ary 12,  his  executors  were  not  allowed 
to  enter  judgment  as  of  January  21. 
Wilkins  v.  Cauty  (Eng.)  supra. 

Where,  in  a  foreclosure  suit  after 
bill  taken  pro  confesso  and  reference 
to  compute  amount,  the  mortgagor 
died  while  the  case  was  on  the  calen- 
dar upon  the  master's  report,  it  was 
held  that  no  decree  could  be  had  nunc 
pro  tunc,  but  the  suit  must  be  re- 
vived. Thomson  v.  Dudley  (1837)  8 
Edw.  Ch.  (N.  Y.)  137,  supra.  Com- 
pare Young  V.  Ridenbaugh  (1875)  8 
Dill.  239,  Fed.  Cas.  No.  18,173,  infra, 
III.  e. 

"To  fix  the  liability  of  a  defendant 
in  an  action  which  does  not  survive,  so 
that  it  may  be  enforced  after  death 
against  his  administrators,  the  claim 
should  have  ripened  into  a  final  judg- 
ment for  a  certain  ascertained  amount, 
and  not  be  in  such  a  condition  that  he 
may  appear  and  partially  defeat  the 
demand.  Resisting  a  judgment  for 
the  amount  of  damages  claimed  is  a 
part  of  the  defense  to  all  such  suits, 
and  this  can  take  place  upon  a  writ  of 
inquiry."  Perkins  v.  Dunlavy  (1884) 
61  Tex.  241,  supra. 

So  it  is  error  in  an  equity  suit  to 
enter  judgment  for  fees  of  the  solicitor 
and  receiver  against  a  party  who  died 
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before  the  evidence  as  to  those  fees 
had  been  taken.  McReynolds  v.  Brown 
(1905)  121  111.  App.  261,  supra. 

In  a  case  where  further  evidence 
was  necessary  the  court  said  that  a 
judgment  nunc  pro  tunc  "on  account 
of  death  is  proper  only  where  a  party 
dies  after  hearing,  while  the  case  is 
under  advisement,  or  after  the  case 
has  proceeded  so  far  that  judgment 
can  be  entered,  if  not  as  a  merely 
formal  act,  at  least  without  the  need 
of  further  inquiry  on  evidence  into 
matters  of  fact  involved  in  the  contro- 
versy." Hazard  v.  Durant  (1883)  14 
R.  I.  25,  supra. 

In  this  connection  reference  may  be 
made  to  Cuebas  y  Arredondo  v.  Cue- 
bas  y  Arredondo  (1912)  223  U:  S.  376, 
56  L.  ed.  476,  32  Sup.  Ct.  Rep.  277, 
where,  at  the  time  of  the  death  of  a 
defaulted  defendant  in  an  equity  case, 
against  whom  the  bill  had  been  taken 
pro  confesso,  the  court  had  no  juris- 
diction, and  the  complainant  later 
sought  to  give  the  court  jurisdiction 
by  amending  his  bill,  striking  out  the 
living  defendant,  it  was  held  that  a 
decree  could  not  be  entered  nunc  pro 
tunc  against  the  dead  defendant. 

The  cases  upon  nunc  pro  tunc  en- 
tries, after  death,  of  preliminary  or- 
ders or  judgments,  are  not  consistent. 

It  has  been  held,  on  the  one  hand, 
that  the  court  will  not  make  a  nunc  pro 
tunc  entry  which  is  not  a  final  matter. 
Thus,  where,  on  demurrer  to  a  decla- 
ration, judgment  was  rendered  for  the 
plaintiff,  with  leave  to  the  defendant 
to  amend  on  payment  of  costs,  the 
plaintiff  was  not  permitted  to  enter 
judgment  as  of  the  first  day  of  the 
term  of  submission,  where  the  defend- 
ant died  during  that  term,  as  the  rule 
permitting  the  entry  of  judgments 
nunc  pro  tunc  ought  to  be  limited  to 
final  judgments.  North  v.  Pepper 
(1839)  20  Wend.  (N.  Y.)  677.  So, 
where  the  plaintiff  died  after  argu- 
ment, but  before  decision  of  his  mo- 
tion to  strike  out  the  answer,  it  was 
held  that  an  order  could  not  be  en- 
tered striking  out  the  answer  as  of 
the  day  of  argument,  as  this  was  not 
a  final  matter.  Reed  v.  Butler  (1860) 
11  Abb.  Pr.  (N.  Y.)  128. 

But,  on  the  other  hand,  where  com- 


plainant in  partition  died  after  argu- 
ment on  his  motion  to  strike  out  the 
cross  bill  of  one  of  the  defendants, 
the  order  striking  out  the  cross  bill 
was  made  nunc  pro  tunc  as  of  the 
day  of  submission.  Clark  v.  Van  Cleef 
(1908)  76  N,  J.  Eq.  152,  71  Atl.  260. 
See  also  Lachenmeyer  v.  Lachenmeyer 
(1883)  65  How.  Pr.  (N.  Y.)  422,  infra, 
IV.  b;  Bell  v.  Bell  (1913)  182  111.  App. 
497,  infra,  IV.  c.  And  in  Bank  of 
State  v.  Kennerly  (1832)  37  S.  C.  L.  (3 
Rich.)  195,  where  the  nature  of  the 
action  does  not  appear,  an  order  for 
judgment  had  been  made  for  want  of 
an  appearance,  but.no  interlocutory 
•judgment  had  been  entered  up  when 
the  defendant  died,  and  leave  was 
granted  the  plaintiff  to  enter  up  an 
interlocutory  judgment  nunc  pro  tunc. 

It  has  been  held  that  judgment  nunc 
pro  tunc  could  not  be  entered  where  a 
sole  defendant  (in  ejectment)  died 
after  the  case  had  been  submitted  to 
referees.  Kissam  v.  Hamilton  ^1860) 
20  How.  Pr.  (N.  Y.)  369,  infra,  II.  b. 
But  the  rule  is  ordinarily  otherwise 
where,  after  verdict,  there  has  been 
a  reference  to  arbitration.  Miller  v. 
Spurrs  (1883)  2  Moore  &  S.  (Eng.) 
730,  infra,  II.  b,  and  Heathoote  v.  Wing 
(1855)  11  Exch.  355,  156  Eng.  Re- 
print, 868,  3  C.  L.  R.  1110,  25  L.  J. 
Exch.  N.  S.  23,  infra,  11.  b. 

There  are  a  few  cases  where  judg- 
ment after  death  has  been  entered 
nunc  pro  tunc  which,  at  the  time  of 
death,  were  not  ripe  for  judgment. 

In  Emery  v.  Parrott  (1871)  107 
Mass.  95,  the  court  in  an  equity  case 
held  that  one  of  the  defendants  "hav- 
ing died  since  the  case  was  fully  ar- 
gued and  an  interlocutory  decree  made 
upon  the  merits,  and  the  case  referred 
to  a  master  to  state  the  account,  and 
.  .  .  his  surviving  partner  having 
been  fully  heard  before  the  master  and 
before  the  court  on  exceptions  to  his 
report,  a  final  decree  for  the  plaintiffs 
should  be  entered  nunc  pro  tunc  as  of 
the  date  of  that  interlocutory  decree." 
The  court  said  of  this  case  in  Hazard 
v.  Durant  (1883)  14  R  I.  25:  "The 
decision  goes  further  than  any  other 
decision  with  which  we  are  acquainted 
and  is  not  supported  by  the  cases  cited 
as  authority  for  it.' 
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Where,  on  appeal  by  defendants 
from  a  decree  in  chancery,  the  appel- 
late court  made  a  decision  modifying 
the  decree  and  directing  an  account  to 
be  stated  by  a  master  in  a  certain 
manner,  taking  testimony,  and  one  of 
the  defendants  died  after  such  deci- 
sion, but  before  the  final  decision, 
judgment  was  ordered  as  of  the  date 
of  the  first  decision.  Brodie  v.  Wat- 
kins  .(1876)    31   Ark.  319. 

See  also  Webber  v.  Webber  (1880) 
83  N.  C.  280,  infra,  IV.  a,  and  Kinney 
V.  Tri-State  Teleph.  Co.  (1918)  —  Tex. 
Civ.  App.  — ,  201  S.  W.  1180,  infra, 

IV.  a. 

&.  Velay  hy  the  court  as  essential. 

The  theory  in  su€h  cases  is  that  the 
common-law  power  is  limited  to  delays 
by  the  court  or  its  officer.  It  has  been 
considered,  however,  where,  after  ver- 
dict for  the  defendants,  they  moved 
for  an  extra  allowance,  but  before  the 
decision  granting  it  one  of  them  died, 
that  judgment  was  properly  entered 
nunc  pro  tunc  as  of  the  date  of  verdict 
and  of  the  motion,  the  court  pointing 
out  that  the  right  to  costs  followed 
the  verdict,  and  that  the  defendants 
were  not  to  suffer  through  the  court's 
delay.  Arthur  v.  Schriever  (1891)  28 
Jones  &  S.  (N.  Y.)  59,  16  N.  Y.  Supp. 
610. 

The  court  will  not  enter  judgment 
nunc  pro  tunc  where  the  failure  to  en- 
ter it  in  time  was  due  to  the  delay  of 
the  party  desiring  to  enter  the  judg- 
ment. Fowler  v.  Whadcock  (1741) 
Barnes,  262,  94  Eng.  Reprint,  906; 
Lawrence  v.  Hodgson  (1827)  1  Younge 
&  J.  368,  148  Eng.  Reprint,  713;  Lan- 
man  v.  Audley  (1837)  2  Mees.  &  W. 
535,  160  Eng.  Reprint,  870,  5  Dowl. 
P.  C.  596,  6  L.  J.  Exch.  N.  S.  136; 
Vaughan  v.  Wilson  (1837)-  4  Bing. 
N.  C.  116,  132  Eng.  Reprint,  733;  Doe 
ex  dem.  Taylor  v.  Crisp  (1839)  7  Dowl. 
P.  C.  (Eng.)  684;  Wilkes  v.  Perks 
(1843)  5  Mann.  &  G.  376,  134  Eng. 
Reprint,  609,  6  Scott,  N.  R.  42,  12  L.  J. 
C.  P.  N.  S.  145,  7  Jur.  68;  Fishmongers' 
Co.  V.  Robertson  (1849)  3  C.  B.  970, 
136  Eng.  Reprint,  389,  4  Dowl.  &  L. 
656,  16  L.  J.  C.  P.  N.  S.  118 ;  Freeman 

V.  Tran^h    (1852)    12  C.  B.  406,   138 
Eng.  Reprint,  964,  21  L.  J.  C.  P.  N.  S. 


214,  16  Jur.  1141;  Tynan  v.  Weinhard 
(1894)  153  U'L  598,  38  N.  E.  1014; 
Tuomy  v.  Dunn  (1879)  77  N.  Y.  515; 
Ogden  V.  Lee  (1847)  3  How.  Pr. 
(N.  Y.)  153;  Kissam  v.  Hamilton 
(1860)  20  How.  Pr.  (N.  Y.)  369;  Dief- 
endorf  v.  House  (1854)  9  How,  Pr. 
(N.  Y.)  243  (obiter)  ;  Jobe  v.  Kitchen 
(1894)  22  Pa,  Dist'.  R.  841. 

Probably  we  are  to  understand  that 
this  rule  was  the  reason  of  the  some- 
what obscure  decisions  in  Hodges  v. 
Templer  (1704)  6  Mod.  191,  87  Eng. 
Reprint,  945;  Copley  v.  Day  (1812) 
4  Taunt.  703,  128  Eng.  Reprint,  506; 
Dowbiggin  v.  Harrison  (1830)  10 
Bam.  &  C.  480,  109  Eng.  Reprint,  529. 

The  court  refused  to  allow  the  plain- 
tiff to  enter  judgment  nunc  pro  tunc 
where  the  plaintiff  applied  to  sign 
judgment  on  the  day  after  the  time  to 
plead  expired,  but  upon  the  officer  ex- 
pressing doubt  as  to  whether  the  time 
had  expired,  he  forbore  to  sign  judg- 
ment, and  that  day  the  defendant  died. 
Wilkes  V.  Perks  (1843)  5  Mann.  &  G. 
.376,  134  Eng.  Reprint,  609,  6  Scott,  N. 
R.  42,  12  L.  J.  C.  P.  N.  S.  145,  7  Jur. 
68,  supra. 

Where  an  action  was  brought  on  a 
judgment  recovered  in  the  King's 
bench,  and  after  judgment  the  defend- 
ant brought  a  writ  of  error  and  ob- 
tained a  stay,  and  the  plaintiff  died 
before  the  affirmance,  the  court  re- 
fused to  permit  judgment  of  affirmance 
to  be  entered  nunc  pro  tunc,  consider- 
ing that  the  plaintiff  had  not  pursued 
the  simplest  remedy.  Bates  v.  Lock- 
wood  (1787)  1  T.  R.  637,  99  Eng.  Re- 
print, 1294. 

Where,  by  stipulation,  proceedings 
were  stayed  to  await  the  decision  of 
another  cause  between  the  parties, 
and  after  such  decision  in  favor  of 
the  defendant  he  died  after  notice  of 
argument,  the  court  held  that  the  de- 
lay was  that  of  the  parties  by  reason 
of  that  stipulation,  and  refused  leave 
to  enter  judgment  for  the  defendant 
nunc  pro  tunc.  Ogden  v.  Lee  (1847) 
3  How.  Pr.  (N.  Y.)  153. 

But  delay  of  the  plaintiff  in  moving 
for  judgment  on  a  verdict  until  the 
death  of  the  defendant  pending  a  mo- 
tion for  new  trial  will  not  defeat  the 
right  to  judgment  on  the  verdict  nunc 
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pro  tunc,  where  the  motion  was  made 
three  days  after  the  verdict,  and  no- 
tice that  it  would  be  made  was  given 
when  the  verdict  was  returned.  Holk- 
er  V.  Kelley  (1892)  130  Ind.  356,  15 
L.R.A.  622,  30  N.  E.  804. 

It  has  been  held  that  delay  by  ref^ 
erees  was  not  delay  by  the  court. 
Thus,  where  a  sole  defendant  in  eject- 
ment died  after  the  issues  had  been 
submitted  to  referees,  the  later  report 
of  the  referees  in  his  favor  could  not 
be  filed  and  judgment  entered  nunc 
pro  tunc,  as  the  action  abated  on  the 
death  of  the  defendant,  the  same  as  if 
death  had  occurred  before  verdict,  the 
delay  of  the  referees  not  being  that  of 
the  court.  Kissam  v.  Hamilton  (1860) 
20  How.  Pr.  (N,  ¥•)  369. 

But,  on  the  other  hand,  in  Heathcote 
v.  Wing  (1855)  11  Exch.  355,  156  Eng. 
Reprint,  868,  3  C.  L.  R.  1110,  25  L.  J. 
Exch.  N.  S.  23,  where  there  had  been 
a  reference  to  an  arbitrator,  it  was 
said  that  ''the  delay  of  the  arbitrator 
might  fairly  be  considered  as  the  de- 
lay of  the  court."  In  that  case  a  ver- 
dict was  taken  for  the  plaintiff  at  the 
spring  assizes,  subject  to  a  reference 
to  arbitration,  and  the  plaintiff  died 
before  the  arbitrator's  decision,  which 
was  made  on  the  last  day  of  Michael- 
mas term,  and  it  was  held  that  the 
plaintiff's  executrix  was  in  time  when 
she  applied  in  Easter,  term,  under  17 
Car.  II.  to  enter  judgment  as  of  the 
term  after  the  verdict. 

And  where  a  verdict  was  taken  in 
Hilary  term  for  the  plaintiff  by  con- 
sent, subject  to  the  award  of  an  arbi- 
trator, who  made  his  award  after 
Trinity  term,  the  defend  .nt  having 
died  meantime,  on  motion  made  in 
Michaelmas  term,  judgment  was  en- 
tered as  of  Trinity  term,  the  award  be- 
ing considered  as  the  verdict  for  the 
purposes  of  the  Statute  of  17  Car.  II. 
chap.  8.  Miller  v.  Spurrs  (1833)  2 
Moore  &  S.  (Eng.)  730. 

III.  status  of  cause  at  death, 

a.  In  general. 

As  already  stated,  the  cause  must  be 
ripe  for  judgment. 

In  Jennings  v.  Ashley  (1843)  6  Ark. 
128,  it  was  held  that  judgment  cannot 
be  entered  nunc  pro  tunc  against  a 


party  who  dies  before  a  verdict,  and 
that  this  was  forbidden  by  the  Arkan- 
sas statute.  Compare  Webber  v.  Web- 
ber (1880)  88  N.  C.  280.  In  Bunker  v. 
Green  (1868)  48  IlL  243,  where  a 
plaintiff  had  a  verdict,  but  died  there- 
after before  judgment,  pending  a  mo- 
tion for  q  new  trial,  judgment*  was 
entered  for  him  nunc  pro  tunc  as  of 
eignt  days  before  the  verdict;  it  was 
held  that  while  it  may  have  been  ir- 
regular to  enter  a  judgment  without 
reviving  the  suit,  and  to  enter  it  be- 
fore the  verdict,  that  this  was  not 
such  an  error  as  to  require  a  reversal, 
as  by  the  statute  the  judgment  did  not 
become  a  lien  until  the  last  day  of  the 
term. 

h.  After  verdict. 

1,  In  general. 

If  a  party  dies  after  verdict,  where 
the  act  or  delay  of  the  court  suspend- 
ed the  entry  of  judgment,  the  court 
may  order  judgment  to  be  entered 
nunc  pro  tunc. 

United  Statea — Lenoir  Cab  Works 
V.  Trinklb  (reported  herewith)  ante, 
1394. 

Connecticut. — Collins  ▼.  Prentice 
(1843)  15  Conn.  423;  Brown  v.  Wheeler 
(1846)  18  Conn.  199. 

Illinois. — Linn  v.  Brecher  (1899)  90 
111.  Add.  6. 

Indiana.— Hilker  v.  Kelley  (1892) 
130  Ind.  3o6,  15  L.R.A.  622,  30  N.  E. 
304;  Valparaiso  v.  Chester  (1911)  176 
Ind.  636,  96  N.  E.  765. 

Maine.— Goddard  v.  Bolster  (1830) 
6  Me.  427,  20  Am.  Dec.  320. 

Massachnsetta — Currier  v.  Lowell 
(1835)  16  Pick.  170;  Terry  v.  Briggs 
(1853)  12  Cush.  319;  Kelley  v.  Riley 
(1871)  106  Mass.  339,  8  Am.  Rep.  336; 
T-^nlev  V  Martin  (1874)  116  Mass. 
276;  Cowley  v.  McLaughlin  (1884)  137 
Mass.  221. 

New  Hampshire. — Blaisdell  v.  Har- 
ris (1872)  52N.H.  191. 

New  Jersey.— Den  v.  Tomlin  (1840) 
18  N.  J.  L.  14,  35  Am.  Dec.  525 ;  Ten- 
eicv  V  Fl5»5r^  (1860)  29  N.  J.  L.  25. 

New  York. — Mackay  v.  Rhinelander 
(1800)  1  Johns.  Cas.  408;  Ryghtmyre 
v.    Durham    (1834)    12    Wend.    24^ 
Crawford  v.  Wilson    (1848)    4   Bar  . 
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504;  Gurney  v.  Parks  (1845)  1  How. 
Pr.  140;  Arthur  v.  Schriever  (1891) 
28  Jones  &  S.  59,  16  N.  Y.  Supp.  610. 

Fennsylvaiiia.  —  Griffith  v.  Ogle 
(1806)  1  Binn.  172;  Fitzgerald  v. 
Stewart  (1866)  63  Pa.  343;  Wood  v. 
Boyle  (1896)  177  Pa.  620,  55  Am.  St. 
Rep.  747,  30  Atl.  853. 

England. — Crispe  v.  Barwick  (1670) 
1  Sid.  462,  82  Eng.  Reprint,  1218,  1 
Vent.  90,  86  Eng.  Reprint,  63 ;  Craven 
V.  Hanley  (1788)  Barnes,  255,  94 
Eng.  Reprint,  902;  Astley  v.  Reynolds 
(1731)  2  Strange,  916,  93  Eng.  Reprint, 
939;  Trelawny  v.  Winchester  (1757) 
1  Bttrr.  219,  97  Eng.  Reprint,  281,  1 
Ld.  Kenyon,  256,  96  Eng.  Reprint,  985 ; 
Tooker  v.  Beaufort  (1757)  1  Burr.  146, 
97  Eng.  Reprint,  238;  Toulmin  v.  An- 
derson (1808)  1  Taunt.  385,  127  Eng. 
Reprint,  883;  Bridges  v.  Smyth  (1831) 
8  Bing.  29,  131  Eng.  Reprint,  311,  1 
Moore  &  S.  93,  1  Dowl.  P.  C.  242,  1  L. 
J.  C.  P.  N.  S.  33;  Key  v.  Goodwin 
ri832)  1  Moore  &  S.  620;  Blewett  v. 
Tregonning  (1836)  4  Ad.  &  El.  1002, 
111  Eng.  Reprint,  1060;  Green  v.  Cob- 
den  (1837)  4  Scott,  486;  Evans  v.  Rees 

(1840)  12  Ad.  &  El.  167,  113  Eng.  Re- 
print, 774,  4  Perry  &  D.  36,  9  L.  J.  Q. 
B.   N.  S.  317;  Abingto  v.  Lipscomb 

(1841)  11  L.  J.  Q.  B.  N.  S.  15;  Harri- 
son V.  Heathorn  (1843)  1  Dowl.  &  L. 
629,  6  Scott,  N.  R.  794,  6  Mann.  &  G. 

'  81,  134  Eng.  Reprint,  817 ;  Miles  v. 
Bough  (1845)  15  L.  J.  Q.  B.  N.  S.  30; 
Miles  V.  Williams  (1846)  9  Q.  B.  47, 
115  Eng.  Reprint,  1193,  16  L.  J.  Q.  B. 
N.  S.  56,  11  Jur.  36;  Moor  v.  Roberts 
(1858)  3  C.  B.  N.  S.  830,  140  Eng.  Re- 
print, 970;  Seymour  v.  Greenwood 
(1861)  30  L.  J.  Exch.  N.  S.  189. 

Canada. — Davy  v.  Cameron  (1857) 
15  U.  C.  Q.  B.  175;  Neil  v.  McMillan 
(1868)  27  U.  C.  Q.  B.  257. 

The  practice  was  also  recognized 
in  Griffiths  v.  Williams  (1830)  1 
Cromp.  &  J.  47,  148  Eng,  Reprint, 
1329;  Clark  &  L.  Invest.  Co.  v.  Rich 
(1908)  81  Neb.  321,  15  L.R.A.(N.S.) 
682,  115  N.  W.  1084;  Springsted  v. 
Jayne  (1825)  4  Cow.  (N.  Y.)  423; 
Beard  v.  Hall  (1878)  79  N.  C-  506. 

The  same  principle  was  applied  in 

Dial  V.  Holter  (1856)  6  Ohio  St.  228, 

where,    after    verdict    and    judgment 

against  him  in  an  action  ,of  slander, 

3  A.L.R.— 89, 


the  defendant  died  in  the  same  term, 
pending  motions  for  a  new  trial  and 
in  arrest,  and  it  was  held  that  the 
court,  on  overruling  the  motions, 
properly  entered  judgment  for  the 
plaintiff  nunc  pro  tunc,  as  of  the 
term  of  verdict.  The  court  said: 
''By  filing  motions  for  a  new  trial  and 
in  arrest,  within  the  rules  of  the 
court,  he  superseded  the  judgment, 
though  not  the  verdict,  until  the  court 
should  make  a  disposition  of  them." 

"If  either  party  died  after  a  spe- 
cial verdict,  and  pending  the  time 
taken  *for  argument  or  advisement 
thereon,  or  on  a  motion  in  arrest 
of  judgment,  or  for  new  trial,  judg- 
ment could  be  entered  at  common  law 
after  his  death  as  of  the  term  in 
which  the  postea  was  returnable,  or 
judgment  would  otherwise  have  been 
given  nunc  pro  tun<i,  that  the  delay 
arising  from  the  act  of  the  court 
might  not  turn  to  the  prejudice  of  the 
party."  Fitzgerald  v.  Stewart  (1866) 
53  Pa,  343. 

Thus,  the  court  will  order  the  judg- 
ment entered  nunc  pro  tunc  where  a 
party  dies  after  a  verdict,  pending  a 
motion  to  set  aside  the  verdict.  Toul- 
min V.  Anderson  (1808)  1  Taunt.  385, 
127  Eng.  Reprinl^  883;  Harrison  v. 
Heathorn  (1843)  1  Dowl.  &  L.  529,  6 
Scott,  N.  R.  794,  6  Mann.  &  G.  81,  134 
Eng.  Reprint,  817;  Moor  v.  Roberts 
(1858)  3  C.  B.  N.  S.  830,  140  Eng. 
Reprint,  970;  Seymour  v.  Greenwood 
(1861)  30  L.  J.  Exch.  N.  S.  (Eng.) 
189;  Blaisdell  v.  Harris  (1872)  52 
N.  H.  191. 

Or  pending  a  motion  to  reduce  the 
amount.  Bridges  v.  Smyth  (1831)  8 
Bing.  29,  131  Eng.  Reprint,  311,  1 
Moore  &  S.  93,  1  Dowl.  P.  C.  242,  1  L. 
J.  C.  P.  N.  S.  33. 

Or  pending  a  motion  for  a  nonsuit. 
Abington  v.  Lipscomb  (1841)  11  L. 
J.  Q.  B.  N.  S.  (Eng.)  15. 

Or  pending  a  motion  in  arrest  of 
judgment.  Crispe  v.  Barwick  (1670) 
1  Sid.  462,  82  Eng.  Reprint,  1218,  1 
Vent.  90,  86  Eng.  Reprint,  63;  Craven 
V.  Hanley  (1738)  Barnes,  255,  94  Eng. 
Reprint,  902;  Brown  v.  Wheeler 
(1846)  18  Conn.  199. 

Or  pending  a  motion  for  a  new  tri- 
al. 


1410 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


United  States.— Lenoir  Oak  Works 
V.  Trinkle  (reported  herewith)  ante, 
1394. 

Connecticut. — Collins  v.  Prentice 
(1843)  15  Conn.  423. 

Illinois.— Linn  v.  Brecher  (1899)  90 
111.  App.  6. 

Indiana.— Hilker  v.  Kelley  (1892) 
130  Ind.  356,  15  L.R.A.  622,  30  N.  E. 
304;  Valparaiso  v.  Chester  (1911) 
176  Ind.  636,  96  N.  E.  765. 

Massacliusetts. — Currier  v.  Lowell 
(1835)  16  Pick.  170;  Terry  v.  Briggs 
(1853)  12  Cush.  319;  Coiyley  v. 
McLaughlin  (1884)  137  Mass.  221. 

New  Jersey. — ^Den  v.  Tomlin  (1840) 
18  N.  J.  L.  14,  35  Am.  Dec.  525;  Ten- 
eick  V.  Flagg  (1860)  29  N.  J.  L.  25. 

New  York. — Mackay  v.  Rhinelander 
(1800)  1  Johns.  Cas.  408;  Ryghtmyre 
V.  Durham  (1834)  12  Wend.  245; 
Crawford  v.  Wilson  (1848)  4  Barb. 
504;  Gurney  v.  Parks  (1845)  1  How. 
Pr.  140. 

Pennsylvania. — Fitzgerald  v.  Stew- 
art (1866)  53  Pa.  343. 

England. — Tooker  v.  Beaufort 
(1757)  1  Burr.  146,  97  Eng.  Reprint, 
238;  Key  v.  Goodwin  (1834)  1  Moore 
&  S.  620;  Evans  v.  Rees  (1840)  12  Ad. 
&  El.  167, 113  Eng.  Reprint,  774,  4  Per- 
ry &  D.  36,  9  L.  J.  Q.  B.  N.  S.  317. 

Canada.— Neil  v.  McMillan  (1868) 
27  U.  C.  Q.  B.  257. 

So,  where  a  party  dies  after  verdict, 
pending  the  decision  upon  issues  of 
law  (Miles  v.  Bough  (1845)  15  L.  J. 
Q.  B.  N.  S.  (Eng.)  30;  Miles  v.  Wil- 
liams (1846)  9  Q.  B.  47,  115  Eng.  Re- 
print, 1193,  16  L.  J.  Q.  B.  N.  S.  56,  11 
Jur.  36),  or  pending  the  decision  on 
exceptions  generally  (Lewis  v.  Soper 
(1857)  44  Me.  72;  Kelley  v.  Riley 
(1871)  106  Mass.  339,  8  Am.  Rep.  336; 
Tapley  v.  Martin  (1874)  116  Mass. 
275). 

Plaintiff  had  a  verdict,  and  after 
the  decision  in  his  favor  on  a  motion 
in  arrest,  and  pending  argument  upon 
issues  of  law,  the  plaintiff  died  and 
judgment  was  entered  for  the  plain- 
tiff as  of  the  term  in  which  the  motion 
in  arrest  was  decided.  Miles  V.  Bough 
(Eng.)  supra. 

So,  judgment  may  be  entered  nunc 
pro  tunc  where  a  party  dies  before 
judgment,  after  a  special  verdict,  or 


a  verdict  subject  to  tllie  opinion  of  the 
court.  Astley  v.  Reynolds  (1781)  2 
Strange,  916,  93  Eng.  Reprint,  939; 
Trelawny  v.  Winchester  (1757)  1 
Burr.  219,  97  Eng.  Reprint,  281,  1  Ld. 
Kenyon,  256,  96  Eng.  Reprint,  985; 
Green  v.  Cobden  (1837)  4  Scott, 
(Eng.)  486;  Goddard  v.  Bolster  (1830) 
6  Me.  627,  20  Am.  Dec.  320. 

For  illustrations  of  cases  where 
there  were  motions  both  in  arrest  and 
for  a  new  trial,  see  GriflSth  v.  Ogle 
(1806)  1  Binn.  (Fa.)  172;  Wood  v. 
Boyle  (1896)  177  Pa.  620,  55  Am.  St 
Rep.  747,  30  Atl.  853.  See  also  Dial 
V.  Holter  (1855)  6  Ohio  St.' 228, 
supra. 

After  verdict  in  the  spring  on  sev- 
eral issues  against  the  defendant  and 
on  one  for  him,  the  plaintiff  moved  for 
judgment  notwithstanding  the  verdict 
on  the  last  issue,  and  the  defendant 
moved  for  a  new  trial  in  case  the 
plaintiff's  motion  was  granted,  and 
died  the  following  year,  the  plaintiffs 
motion  being  subsequently  granted 
and  the  defendant's  denied.  Judg- 
ment was  entered  for  the  plaintiff  as 
of  the  term  after  verdict.  Blewett  v. 
Tregonning  (1836)  4  Ad.  &  El.  1002, 
111  Eng.  Reprint,  1060. 

A  motion  for  an  extra  allowance 
has  been  considered  as  coming  within 
the  same  principle.  Thus,  where,  aft- 
er verdict  for  the  defendants,  they 
moved  for  an  extra  allowance,  but  be- 
fore the  decision  granting  it  one  of 
them  died,  judgment  was  properly  en- 
tered nunc  pro  tunc  as  of  the  date  of 
verdict  and  of  the  motion,  the  court 
pointing  out  that  the  right  to  costs 
followed  the  verdict,  and  that  the  de- 
fendants were  not  to  suffer  through 
the  court's  delay.  Arthur  v.  Schriev- 
er  (1891)  28  Jones  &  S.  59,  16  N.  Y. 
Supp.  610. 

5.  Death  of  one  of  several  pUtintiffa  or 

defendants. 

Some  of  the  cases  applying  the  rule 
have  been  where  the  party  dying  was 
one  of  the  plaintiffs  who  had  a  ver- 
dict, and  judgment  was  later  entered 
on  the  verdict  for  all  the  plaintiffs 
nunc  pro  tunc.  Crispe  v.  Barwick 
(1670)  1  Sid.  462,  82  Eng*  Reprint, 
1218,  1  V^t.  90,  86  Eng.  Reprint,  63. 
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So,  where  the  part7  dying  was  one 
of  the  defendants,  judgfment  was 
later  entered  for  the  plaintiffs  on  the 
verdict  nunc  pro  tunc.  Harrison  v. 
Heathorn  (1843)  1  Dowl.  &  L.  529,  6 
Scott,  N.  R.  794,  6  Mann,  ft  6.  81,  184 
Eng.  Reprint,  817;  Ryghtmyre  v.  Dur- 
ham (1834)  12  Wend.  (N.  Y.)  245. 

Where,  in  an  action  of  "tort/'  after 
a  verdict  for  all  the  defendants,  one 
of  them  died  pending  a  motion  for  a 
new  trial,  or  denying  the  motion  as 
to  her,  the  court  properly  directed 
judgment  for  her  as  of  the  term  of 
trial  Cowley  v.  McLaughlin  (1884) 
137  Masa  221  (where  the  motion  for 
a  new  trial  was  granted  as  to  one  of 
the  surviving  defendants). 

For  a  case  of  death  of  one  of  the 
defendants  after  a  verdict  for  them, 
pending  their  motion  for  an  extra  al- 
lowance, see  Arthur  v.  Schriever 
(1891)  28  Jones  &  S.  59,  16  N.  Y, 
Supp.  610,  supra,  HI.  b,  1. 

3.  Death  of  sole  plaintiff. 

The  rule  applies  in  case  a  sole 
plaintiff  dies  after  verdict  for  him 
which  is  sustained. 

United  States.— Lenoir  Cab  Works 
V.  TRiNKLE  (reported  herewith)  ante, 
1394. 

Connecticut.  —  Brown  v.  Wheeler 
(1846)  19  Conn.  199. 

Maine.— Goddard  v.  Bolster  (1830) 
6  Me.  427,  20  Am.  Dec.  320. 

Massachusetts. — Currier  v.  Lowell 
(1835)  16  Pick.  170. 

New     Jersey. — Teneick     v.     Flagg 

(1860)  29  N.  J.  L.  15. 

New  York. — Mackay  v.  Rhineland- 
er  (1800)  1  Johns.  Cas.  408;  Craw- 
ford V.  Wilson  (1848)  4  Barb.  504. 

Pennsylvania. — Griffith  v.  Ogle 
(1806)  1  Binn;  172;  Fitzgerald  v. 
Stewart  (1866)  53  Pa.  343;  Wood  v. 
Boyle  (1896)  177  Pa.  620,  55  Am.  St. 
Rep.  747,  33  Atl.  853. 

England.— Miles  v.  Bough  (1845) 
15  L.  J.  Q.  B.  N.  S.  30;  Miles  v.  Wil- 
liams (1846)  9  Q.  B.  47,  115  Eng.  Re- 
print, 1193,  16  L.  J.  Q.  B.  N.  S.  56, 
11   Jur.   36;    Seymour  v.   Greenwood 

(1861)  30  L.  J.  Exch.  N.  S.  189. 
Canada. — Davy  v.  Cameron    (1857) 

15  U.  C.  Q.  B.  175;  Neil  v.  McMillan 
(1868)  27  U.  C.  Q.  B.  257. 


Where,  after  special  verdict,  and 
during  argument,  the  plaintHf  died,, 
judgment  was  entered  for  the  plain- 
tiff (about  a  year  later)  as  of  the 
term  on  which  the  postea  was  return- 
able. Trelawny  v.  Winchester  (1757) 
1  Burr.  219,  97  Eng.  Reprint,  281,  1 
Ld.  KenyoU;  256,  96  Eng.  Reprint, 
985. 

In  Spencer  v.  Peake  (1884)  73  Ga. 
808,  where  it  does  not  appear  what 
was  the  cause  of  the  delay,  where 
there  was  a  verdict  in  behalf  of  an 
administrator  on  his  application  to  re- 
sign his  trust,  but  he  died  before 
judgment,  judgment  was  entered  on 
the  verdict  nunc  pro  tunc.  ] 

If  the  plaintiff  dies  after  a  verdict 
for  him  which  is  later  set  aside,  judg- 
ment may  be  entered  for  the  defend- 
ant nunc  pro  tunc.  Abington  v.  Lips- 
comb (1841)  11  L.  J.  Q,  B.  N.  S. 
(Eng.)  15;  Moor  v.  Roberts  (1858)  3 
C.  B.  N.  S.  880,  140  Eng.  Reprint,  970. 

Thus,  a  plaintiff  having  died  after 
a  verdict  for  him,  pending  a  motion 
for  a  nonsuit  which  was  afterward 
granted,  judgment  was  entered  for  the 
defendant  as  of  the  term  of  the  ver- 
dict. Abington  v.  Lipscomb  (Eng.> 
supra. 

A  verdict  was  found  for  the  plain- 
tiff at  the  sittings  after  Trinity  term,. 
1857;  in  Michaelmas  term,  a  rule  nisi 
was  obtained  to  enter  a  verdict  for 
the  defendants;  this  rule  was  made 
absolute  to  enter  a  nonsuit,  in  Hilary 
term,  1858.  The  plaintiff  having  died 
in  December,  1857,  the  court  in  Jan- 
uary, 1859,  allowed  judgment  to  be  en- 
tered nunc  pro  tunc  as  of  Michaelmas 
term,  1857.  Moor  v.  Roberts  (Eng.) 
supra. 

So,  where,  after  a  nonsuit,  the 
plaintiff  died  pending  his  motion  for 
a  new  trial,  judgment  for  the  defend- 
ant was  entered  as  of  the  next  term 
after  nonsuit,  though  more  than  two 
terms  had  elapsed  before  judgment. 
Spalding  v.  Congdon  (1836)  18  Wend. 
(N.  Y.)  548. 

4.  Death  of  sole  defendant. 

The  rule  ^Iso  applies  in  case  a  sole 
defendant -dies  after  a  verdict  for  the 
plaintiff  which  is  sustained. 
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Connecticut — Collins  v.  Prentice 
(1843)   15  Conn.  423. 

Illinois. — ^Linn  v.  Brecher  (1900) 
90  ill,  App.  6. 

Indiana.— Hilker  v.  Kelley  (1892) 
130  Ind..356,  15  L.R.A.  622,  30  N.  E. 
304;  Valparaiso  v.  Chester  (1911)  176 
Ind.  636,  96  N.  E.  766. 

Maine.— Lewis  v.  Soper  (1857)  44 
Me.  72. 

Massachusett& — Terry  v.  Briggs 
(1853)  12  Cush.  319;  Kelley  v.  Riley 
(1871)  106  Mass.  339,  8  Am.  Rep. 
336;  Tapley  v.  Martin  (1874)  116 
Mass.  275. 

New  Hampshire. — ^Blaisdell  v.  Har- 
ris  (1872)  52  N.  H.  191. 

New  Jersey. — Den  v.  Tomlin  (1840) 
18  N.  J.  L.  14,  35  Am.  Dec.  525. 

England. — Astley  v.  Reynolds 
(1731)  2  Strange,  916,  93  Eng.  Re- 
print, 939;  Tooker  v.  Beaufort  (1757) 
1  Burr.  146,  97  Eng.  Reprint,  238; 
Green  v.  Cobden   (1837)  4  Scott,  486. 

So,  if  the  defendant  dies  pending 
his  motion  to  set  aside  the  verdict,  on 
the  motion  being  granted,  judgment 
may  be  entered  for  the  defendant 
nunc  pro  tunc.  Thus,  where,  on  such 
a  motion,  judgment  of  nonsuit  was 
given,  the  defendant's  representatives 
w.ere  held  entitled,  upon  application 
to  the  court,  to  enter  up  the  judgment 
as  of  the  term  next  after  the  trial, 
that  they  might  get  the  costs  of  the 
nonsuit.  Toulmin  v.  Anderson  (1808) 
1  Taunt.  385,  127  Eng.  Reprint,  883. 

Where  the  defendant  dies  after  ver- 
dict for  him,  pending  the  plaintiff's 
motion  for  a  new  trial,  on  the  motion 
being  denied,  judgment  may  be  en- 
tered for  the  defendant  nunc  pro  tunc. 
Key  V.  Goodwin  C1832)  1  Moore  &  S. 
(Eng.)  620;  Gumey  v.  Parks  (1845) 
1  How.  Pr.  (N.  Y.)  140. 

Where  the  defendant  had  a  verdict 
and  died. thereafter  before  the  first 
day  of  the  next  term  wherein  the 
plaintiff  moved  for  a  new  trial,  and 
the  court  took  time  to  consider,  and, 
owing  to  this  and  other  matters  not 
fairly  attributable  to  laches,  judg- 
ment was  not  entered  within  two 
terms  after  verdict,  it  was  held  that 
judgment  might  be  entered  for  the  de- 
fendant nunc  pro  tunc,  as  of  the  sec- 
ond   term    after    verdict.      Evans    v. 


Rees  (1840)  12  Ad.  &  El.  167,  113 
Eng.  Reprint,  774,  4  Perry  &  D.  36,  9 
L.  J.  Q.  B.  N.  S.  817. 

5.  Time  as  of  which  entry  is  made. 

Entry  nunc,  pro  tunc  is  usually 
made  as  of  the  time  or  term  of  ver- 
dict. Collins  V.  Prentice  (1843)  15 
Conn.  423;  Linn  v.  Brecher  (1900)  90 
IlL  App.  6;  Cowley  v.  McLaughlin 
(1884)  137  Mass.  221;  Blaisdell  v. 
Harris  (1872)  52  N.  H.  191;  Arthur 
V.  Schriever  (1891)  28  Jones  &  S.  59, 
16  N.  Y.  Supp.  610;  Dial  v.  Holter 
(1856)  6  Ohio  St.  228 ;  Crispe  v.  Bar- 
wick  (1670)  1  Sid.  462,  82  Eng.  Re- 
print, 1218,  1  Ventr.  90,  86  Eng.  Re- 
print, 63;  Abington  v.  Lipscomb 
(1841)  11  L.  J.  Q.  B.  N.  S.  (Eng.)  15. 

Sometimes,  however,  under  the  ear- 
ly practice  it  was  entered  as  of  the 
next  term  after  verdict.  Tooker  v. 
Beaufort  (1757)  1  Burr.  146,  97  Eng. 
Reprint,  238;  Toulmin  v.  Anderson 
(1808)  1  Taunt.  385,  127  Eng.  Re- 
print, 883;  Blewett  v.  Tregonning 
(1836)  4  Ad.  &  El.  1002,  111  Eng.  Re- 
print, 1060;  Mackay  v.  Rhinelander 
(1800)  1  Johns.  Cas.  (N.  Y.)  408; 
Ryghtmyre  v.  Durham  (1834)  12 
Wend.  (N.  Y.)  245;  Gumey  v.  Parks 
(1845)  1  How.  Pr.  (N.  Y.)  140.  See 
also  Moor  v.  Roberts  (1858)  3  C.  B.  N. 
S.  830,  140  Eng.  Reprint,  970,  27  L. 
J.  C.  P.  N.  S.  161,  4  Jur.  N.  S.  241,  6 
Week.  Rep.  297,  supra,  III.  b,  3. 

Or,  as  it  is  sometimes  expressed,  as 
of  the  term  when  the  postea  was  re- 
turnable. Trelawny  v.  Winchester 
(1757)  1  Burr.  219,  97  Eng.  Reprint, 
281,  1  Ld.  Kenyon,  256,  96  Eng.  Re- 
print, 985;  Den  v.  Tomlin  (1840)  18 
N.  J.  L.  14,  35  Am.  Dec.  525;  Teneick 
v.  Flagg  (1860)  29  N.  J.  L.  25. 

In  Spalding  v.  Congdon  (1836)  18 
Wend.  (N.  Y.)  543,  it  was  ordered  to 
be  entered  as  of  the  next  term  after 
a  nonsuit. 

It  has  also  been  entered  as  of  the 
second  term  after  verdict.  Evans  v. 
Rees  (Eng.)  supra.  And  as  of  the 
term  of  argument.  Harrison  v.  Hea- 
thorn  (1843)  1  Dowl.  &  L.  529,  6 
Scott,  N.  R.  794,  6  Mann.  &  G.  81,  134 
Eng.  Reprint,  817. 

Where,  pending  a  motion  for  a  new 
trial  in  a  negligence  case,  after  yer- 
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diet  for  the  plaintiff,  he  died,  it  was 
held  that  judgment  was  properly  en- 
tered for  him  nunc  pro  tunc  as  of  the 
time  of  submission  of  the  motion. 
Lenoir  Car  Works  v.  Trinkle  (re- 
ported herewith)  ante,  1894. 

c.  After  trial  or  hearing  by  the  court. 

1,  In  general* 

The  same  rule  applies  that  judg- 
ment may  be  entered  nunc  pro  tunc 
where  there  has  been  a  hearing  or 
trial  of  fact  or  law  by  the  court,  and 
a  party  dies  after  such  trial  or  hear- 
ing, but  before  the  decision.  Citizens' 
Bank  v.  Brooks  (1884)  23  Blatchf. 
137,  28  Fed.  21;  Merchants  Loan  & 
T.  Co.  V.  Egan  (1908)  143  HI.  App. 
572;  Perry  v.  Wilson  (1811)  7  Mass. 
393;  Webber  v.  Stanton  (1864)  1 
Mich.  N.  P.  97  (obiter);  Hess  v. 
Cole  (1851)  23  N.  J.  L.  116;  Re  Pills- 
bury  (reported  herewith)  ante,  1896; 
Re  Jarrett  (1884)  42  Ohio  St.  199; 
Stilwell  V.  Smith  (1907)  219  Fa.  36, 
67  Atl.  910.  See  also,  as  recognizing 
the  rule,  Mannix  v.  Elder  (1885)  1 
Ohio  C.  D.  36. 

It  is  stated  in  2  Fowler,  Exch.  Pr. 
(Eng.)  169,  that  in  Jones  v.  Le  David, 
Hil.  T.  1791,  "where  a  cause  was  final- 
ly heard,  and  the  court  took  time  to 
consider  of  their  judgment,  and  in  the 
meanwhile  the  party  plaintiff  died, 
the  court  gave  judgment  nunc  pro 
tunc,  and  ordered  that  their  decree 
should  have  relation  to,  and  be  en- 
tered upon,  the  day  that  the  cause 
was  finally  heard;  and  in  this  decree 
the  plaintiff  had  relief." 

Where  the  plaintiff  in  a  istate  court 
died  while  the  case  in  that  court  was 
held  under  advisement,  it  was  held 
that  the  state  court  properly  entered 
a  decree  for  the  plaintiff  as  of  the 
last  day  of  the  term  at  which  it  was 
submitted.  Mitchell  v.  Overman 
(1881)  103  U.  S.  62,  26  L.  ed.  369, 
where  the  court  does  not  comment  on 
the  fact  that  the  case  was  submitted 
with  a  stipulation  that  the  decree  was 
to  be  rendered  as  of  the  term  of  trial 
and  submission  (see  also  Rose's  Notes 
to  this  case). 

In  Mitchell  v.  Schoonover  (1888) 
16  Or.  211,  8  Am.  St.  Rep.  282,  17 
Pac.  867;  where  it  was  held  that  it  was 


not  necessary  to  enter  judgment  nunc 
pro  tunc  against  the  defendant,  who 
died  the  day  judgment  was  entered, 
the  court  said:  "At  the  time  the  de- 
murrer was  overruled  the  plaintiff 
was  then  entitled  to  a  judgment  ac- 
cording to  the  prayer  of  his  com- 
plaint. His  cause  of  action  stood  ad- 
mitted upon  the  record,  and  it  was  the 
duty  of  the  court  to  enter  judgment 
against  the  defendant  according  to 
the  facts  as  they  were  alleged  in  the 
complaint.  If,  while  the  cause  is  in 
this  condition,  the  defendant  dies, 
the  plaintiff  is  not  to  lose  the  fruits 
of  his  litigation,  and  if  necessary,  it 
is  the  duty  of  the  court  to  enter  judg- 
ment nunc  pro  tunc  as  of  the  previous 
term,  or,  under  our  practice,  an  ear- 
lier day  in  that  term." 

When  in  trustee  process  a  trustee 
has  answered,  and  the  cause  is  con- 
tinued, and  the  trustee  dies  before 
judgment  is  rendered,  judgment  may 
be  rendered  against  the  trustee,  as  of 
the  term  when  he  answered.  Hall  v. 
Harvey  (1824)  3  N.  H.  61. 

Where,  in  a  foreign  attachment, 
the  trustee  had  disclosed,  but  not 
sufficiently,  and  refused  to  submit  to 
a  further  examination  ordered  to  be 
had  before  a  justice  of  the  peace,  and 
died  before  the  next  term,  as  did  also 
the  principal  debtor,  who  was  in  de- 
fault, judgment  was  entered  against 
both  as  of  the  preceding  term.  Pat- 
terson V.  Buckminster  (1817)  14  Mass* 
144. 

Where,  pending  a  motion  to  set 
aside  a  report  of  a  referee  in  favor 
of  the  plaintiff,  he  died,  it  was  stated 
that  the  ordinary  practice  would  have 
allowed  judgment  for  the  plaintiff 
nunc  pro  tunc;  but  it  was  held  that 
the  particular  court  had  no  such  pow- 
er under  the  wording  of  the  Consti- 
tution, as  it  was  about  to  go  out  of 
existence.  Smith  v.  Miller  (1847)  3 
How.  Pr.   (N.  Y.)  132. 

But  where  a  sole  defendant  in  eject- 
ment died  after  the  issues  had  been 
submitted  to  referees,  it  was  held 
that  the  later  report  of  the  referees 
in  his  favor  could  not  be  filed  and 
judgment  entered  nunc  pro  tunc,  as 
the  action  abated  on  the  death  of  the 
defendant,  the  same  as  if  death  had 
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occurred  before  verdict;  the  delay  of 
the  referee  was  not  that  of  the  court. 
Kissam  v.  Hamilton  (1860)  20  How. 
Pr.   (N.  Y.)  369. 

2.  Equity  caftes. 

So,  in  equity  cases  the  same  gen- 
eral rule  applies  where  a  party  dies 
after  submission,  but  before  judg- 
ment, that  judgment  may  be  entered 
nunc  pro  tunc. 

United  States.  —  Sharon  v.  Terry 
(1888)  1  L.R.A.  572,  13  Sawy.  387,  36 
Fed.  354. 

Iowa,— Flock  V.  Wyatt  (1878)  49 
Iowa,  466. 

Michigan. — Gunderman  v.  Gunni- 
son   (1878)   39  Mich.  313. 

New  Jersey. — ^Burnham  v.  Bailing 
(1863)  16  N.  J.  Eq.  310;  Molineaux  v. 
Raynolds  (1896)  55  N.  J.  Eq.  187,  36 
Atl.  276  (obiter). 

New  York.  —  Campbell  v.  Mesier 
(1819)  4  Johns.  Ch.  334,  8  Am.  Dec. 
570;  Ehle  v.  Moyer  (1852)  8  How.  Pr. 
244. 

Pennsylvania. — Schaeffer  v.  Cold- 
ren  ( 1912)  237  Pa.  77,  85  Atl.  98,  Ann. 
Cas.  1914B,  175. 

England. — Turner  v.  London  &  S. 
W.  R.  Co.  (1874)  L.  R.  17  Eq.  561,  43 
L.  J.  Ch.  N.  S.  430;  Ecroyd  v.  Coult- 
hard  [1897]  2  Ch.  554,  66  L.  J.  Ch.  N. 
S.  751,  77  L.  T.  N.  S.  357,  46  Week. 
Rep.  119,  61  J.  P.  791. 

Canada.— Snell  v.  Brickies  (1913) 
9  D.  L.  R.  840,  4  Ont.  Week.  N.  707,  24 
Ont.  Week.  Rep.  28,  reversed  on  oth- 
er grounds  in  (1913)  12  D.  L.  R.  753, 
4  Ont.  Week.  N.  951,  28  Ont.  L.  Rep. 
358. 

In  Collinson  v.  Lister  (1855)  20 
Beav.  355,  52  Eng.  Reprint,  639,  more 
fully  reported  in  a  note  in  Turner  v. 
London  &  S.  W.  R.  Co.  (1874)  L.  R. 
17  Eq.  (Eng.)  568,  it  was  held  that 
the  decree  would  be  dated  on  the  date 
of  argument,  where  a  party  had  died 
before  the   decision. 

It  is  irregular  in  partition,  when 
one  of  the  defendants  has  died  after 
submission  of  the  cause,  to  enter  a 
decree  against  such  defendant  as  of 
a  date  after  his  death;  in  such  case 
judgment  must  be  entered  as  of  a 
date  prior  to  his  death.  Flock  v.  Wy- 
att 'It'TS.  49  Iowa,  466. 


Where  complainant  in  partition  died 
after  argument  on  his  motion  to  strike 
out  the  cross  bill  of  one  of  the  de- 
fendants, the  order  striking  out  the 
cross  bill  was  made  nunc  pro  tunc  as 
of  the  day  of  submission.  Clark  v. 
Van  Cleef  (1908)  75  N.  J.  Eq.  152,  71 
Atl.  260. 

Where  the  cestui  que  trust  of  the 
complainant  died  after  argument,  and 
before  the  decision  by  which  the  suit 
was  determined,  the  court  ordered 
the  decree  to  be  entered  nunc  pro 
tunc  as  of  the  time  of  the  argument. 
Wood  V.  Keyes  (1837)  6  Paige  (N. 
Y.)  478. 

But  where  a  dowress  died  after  ar- 
gument on  a  bill  for  dower,  and  before 
decision  the  chancellor  went  out  of 
office,  the  court  declined  to  permit  a 
decree  to  be  entered  nunc  pro  tunc, 
merely  for  the  purpose  of  determin- 
ing costs.  Johnson  v.  Thomas  (1831) 
2  Paige  (N.  Y.)  877. 

Contra. 

Where,  after  submission  of  an  equi- 
ty case  to  set  aside  a  deed,  but  before 
the  decision,  the  principal  defendant 
dies,  judgment' against  him  after  his 
death  is  error,  although  dated  while 
he  was  living,  as  in  such  case  there  is 
no  authority  to  enter  a  decree  except 
as  of  the  exact  date  when  rendered, 
the  court  considering  that  the  heirs  of 
the  decedent  were  entitled  to  a  day  in 
court.  Powe  v.  McLeod  (1884)  76  Ala. 
418. 

3.  Time  as  of  tchich  entry  is  made. 

Entry  is  usually  made  as  of  the 
time  of  submission. 

United  States. — Citizen's  Bank  v. 
Brooks  (1884)  23  Blatchf.  137,  23 
Fed.  21;  Sharon  v.  Terry  (1888)  1 
L.R.A.  572,  13  Sawy,  387.  36  Fed.  354, 
affirmed  in  (1889)  131  U.  S.  40,  33  L. 
ed.  94,  9  Sup.  Ct.  Rep.  705. 

Michigan. — ^Webber  v.  Stanton 
(1864)  1  Mich.  N.  P.  97  (obiter); 
Gunderman  v.  Gunnison  (1878)  39 
Mich.  313. 

New  Jersey. — ^Burnham  v.  Dalling 
(1863)  16  N.  J.  Eq.  310. 

New  York.  —  Campbell  v.  Mesier 
(1819)  4  Johns.  Ch.  334,  8  Am.  Dec. 
570;  Ehle  v.  Moyer  (1852)  8  How. 
Pr.  244. 
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Ohio.— Re  Jarrett  (1884)  42  Ohio 
St.  199. 

Pennsylvania. — Stilwell  v.  Smith 
(1907)  219  Pa.  36,  67  Atl.  910;  Schaef- 
fer  V.  Coldren  (1912)  237  Pa,  77,  85 
Atl.  98,  Ann.  Cas.  1914B,  175. 

England. — Jones  v.  Le  David 
(1791)  2  Fowler,  Exch.  Pr.  169. 

Canada.— Snell  v.  Brickies  (1913) 
9  D.  L.  R.  840,  4  Ont.  Week.  N.  707, 
24  Ont.  Week.  Rep.  28,  reversed  on 
other  grounds  in  (1913)  12  D.  L.  R. 
753,  4  Ont.  Week.  N.  951,  28  Ont.  L. 
Rep.  358. 

Sometimes  it  is  ordered  as  of  the 
term  of  submission.  Hess  v.  Cole 
(1850)  23  N.  J.  L.  116.  Or  as  of  the 
last  day  of  the  term  of  submission. 
Mitchell  V.  Overman  (1880)  103  U.  S. 
62,  26  L.  ed.  369  (see  also  Rose's 
Notes  to  this  case). 

d.  After  assessment  of  damages. 

Where  a  party  dies  after  assess- 
ment of  damages,  but  before  entry 
of  judgment,  judgment  may  be  en- 
tered nunc  pro  tunc.  Lure  v.  Rest 
(1711)  10  Mod.  (Eng;)  30,  88  Eng. 
Reprint,  611;  Wilkins  v.  Wainwright 
(1899)  173  Mass.  212,  53  N.  E.  397. 

Thus,  where,  after  writ  of  inquiry 
executed,  but  before  entry  of  judg- 
ment, which  was  delayed  by  act  of  the 
court,  the  plaintiff  died,  the  court 
apparently  granted  a  motion  to  enter 
judgment  ''as  of  two  or  three  terms 
ago."    Lure  v.  Rest  (Eng.)  supra. 

So,  where,  in  a  case  tried  by  a  court 
without  a  jury,  damages  in  tort  have 
been  assessed  before  the  death  of  the 
defendant,  and  nothing  remains  but 
to  dispose  of  a  motion  for  a  new  trial, 
judgment  may  be  entered  for  the 
plaintiff  nunc  pro  tunc.  Wilkins  v. 
Wainwright  (Mass.)  supra. 

But  it  has  been  held  that  a  decree, 
cannot  be  entered  nunc  pro  tunc  in 
foreclosure  when  the  mortgagor  dies 
while  the  case  is  on  the  calendar  up- 
on the  report  of  the  master  to  whom 
it  had  been  referred  to  compute  the 
amount.  Thomas  v.  Dudley  (1837)  3 
Edw.  Ch.  (N.  Y.)  137. 

In  Ireland  v.  Champneys  (1813)  4 
Taunt.  884,  128  Eng.  Reprint,  580, 
where,  after  interlocutory  judgment 
in  libel,  and  assessment  of  damages 


against  the  defendant,  the  plaintiff 
died  before  final  judgment,  it  was 
held  that  judgment  could  not  be  en- 
tered under  17  Car.  II.  as  the  suit  had 
abated  by  the  plaintiff's  death.  But 
see  the  comment  on  this  case  in  Kra- 
mer V.  Waymark  (1866)  L.  R.  1  Exch. 
(Eng.)  241,  4  Hurlst.  &  C.  427,  35  L. 
J.  Exch,  N.  S.  148,  12  Jur.  N.  S.  395, 
14  L.  T.  N.  S.  368,  14  Week.  Rep.  659, 
infra,  V. 

e.  After  rendering  of  decision,  hut  before 
entry  of  judgment. 

Where  the  death  of  a  party  occurs 
after  the  decision,  but  before  the  for- 
mal entry  of  judgment,  the  court  in 
a  proper  case  may  order  the  judg- 
ment to  be  entered  nunc  pro  tunc. 
Norwich  v.  Berry  (1769)  4  Burr. 
2277,  98  Eng.  Reprint,  187;  Glass  v. 
Glass  (1854)  24  Ala,  468;  Reid  v. 
Morton  (1886)  119  IlL  118,  6  N.  E. 
414;  Chester  v.  Graves  (1914)  159  Ky. 
244,  166  S.  W.  998,  Ann.  Cas.  1915D, 
678;  Reynolds  v.  Adams  (1911)  90 
Neb.  343,  133  N.  W.  401;  Fulton  v. 
Fulton  (1880)  8  Abb.  N.  C.  (N.  Y.) 
210;  Murray  v.  Cooper  (1820)  6  Serg, 
&  R.  (Pa.)  126;  Re  Lindsay  (1895)  25 
Pittsb.  L.  J.  N.  S.  (Pa.)  406. 

In  Chester  v.  Graves  (1914)  159 
Ky.  244,  166  S.  W.  998,  Ann.  Cas. 
1915D,  678,  the  court  said:  "From 
the  earliest  times  courts  of  law  and 
equity  have  possessed  and  exercised 
the  power  of  making  entries  of  judg- 
ments and  decrees  nunc  pro  tunc  in 
cases  where  such  entries  are  neces- 
sary to  prevent  injustice  to  suitors. 
.  .  .  Such  power  does  not  depend 
upon  any  statute,  but  it  is  inherent 
in  the  courts.  .  .  .  One  of  the  clas- 
ses of  cases  in  which  judgments  may 
be  entered  nunc  pro  tunc  is  where  the 
former  judgment  has  been  pronounced 
by  the  court,  but  not  entered  of  rec- 
ord by  reason  of  some  accident  or 
mistake,  or  through  the  neglect  or 
omission  or  misprision  of  the  clerk. 
In  such  a  case  the  court  rendering 
the  judgment  has  the  power  to  order 
the  judgment  so  rendered  to  be  en- 
tered nunc  pro  tunc,  provided  there 
be  catisfactory  evidence,  not  only  of 
the  rendition,  but  of  the  terms  of  the 
judgment." 
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Often  the  failure  to  enter  judg- 
ment in  such  case  is  due  to  the  omis- 
sion or  mistake  of  the  court  officer. 
Glass  V.  Glass  (1854)  24  Ala.  468; 
Chester  v.  Graves  (Ky.)  supra;  Rey- 
nolds V.  Adams  (1911)  90  Neb.  343, 
133  N.  W.  401;  Murray  v.  Cooper. 
(1820)  6  Serg.  &  R.  (Pa.)  126. 

Thus,  where,  after  a  decision  for 
the  plaintiff,  the  prothonotary  omitted 
to  enter  the  judgment,  and  the  de- 
fendant died,  it  was  held  that  eight 
years  after  the  decision,  judgment 
was  properly  entered  nunc  pro  tunc 
as  of  the  term  of  decision.  Murray 
V.  Cooper  (Pa,)  supra. 

Sometimes  the  decision  is  placed 
on  the  ground  that  the  omission  was 
due  to  the  court's  delay,  as  in  Re  Lind- 
say (1895)  25  Pittsb.  L.  J.  N.  S.  (Pa.) 
406,  where  a  surviving  partner  offered 
to  purchase  the  interest  of  his  de- 
ceased partner  in  the  firm  at  a  price 
named,  subject  to  the  "approval"  of 
the  orphans'  court,  and  the  matter  was 
submitted  to  the  orphans'  court,  verb- 
ally approved,  and  instructions  given 
to  draw  a  decree  in  accordance  there- 
with. Such  decree  was  accordingly 
drawn  and  presented  for  signature, 
but  signing  was  delayed  by  reason  of 
the  absence  of  the  president  judge 
who  had  heard  the  matter.  In  the 
meantime,  the  survivor  died.  It  was 
held  that  the  decree  would  be  made 
nunc  pro  tunc,  as  the  delay  of  the 
court  would  not  be  permitted  to  prej- 
udice the  interests  of  the  parties. 

And  in  general,  when  such  an  entry 
is  reasonable,  the  court  may  order  it. 

Thus,  in  Norwich  v.  Berry  (1769)  4 
Burr.  2277,  98  Eng.  Reprint,  187,  judg- 
ment for  the  defendant  on  demurrer 
was  entered  as  of  the  term  when  it 
was  pronounced,  some  eighteen 
months  before,  where  he  died  after 
that  term,  the  court  thinking  it  rea- 
sonable to  do  so. 

« 

So,  where  a  guardian's  sale  was  ap- 
proved by  an  indorsement  by  the 
judge  on  the  report  of  sale,  it  was 
held  proper,  on  behalf  of  the  pur- 
chasers, to  enter  a  formal  order  of 
approval  nunc  pro  tunc,  though  after 
the  death  of  the  guardian,  as  a  cor- 


rection of  the  records.    Reid  v.  Mor- 
ton (1886)  119  m.  118,  6  N.  E.  414. 

So,  where  the  master  reported, 
there  being  no  contest,  that  a  bank- 
rupt was  entitled  to  his  discharge, 
and  the  next  day  the  bankrupt  died, 
an  order  of  discharge  was  properly 
entered  as  of  the  day  of  the  report. 
Young  V.  Ridenbaugh  (1875)  8  Dill. 
239,  Fed.  Cas.  No.  18,178. 

In  Fulton  v.  Pulton  (1880)  8  Abb. 
N.  C.  (N.  Y.)  210,  after  an  oral  direc- 
tion for  judgment  for  the  plaintiff  in 
an  action  to  recover  the  value  of  her 
dower  interest,  she  died  within  a  few 
days,  having  consented  to  take  a  gross 
sum  in  lieu  of  dower,  and  it  was  held 
proper  that  the  decision  and  judg- 
ment be  signed  and  entered  nunc  pro 
tunc. 

But  in  Franklin  v.  Merida  (1875) 
50  Cal.  289,  where  a  judgment  ren- 
dered in  the  lifetime  of  the  plaintiff 
was  not  recorded  until  after  his  death, 
it  was  held  to  be  unnecessary  and  er- 
roneous to  order  the  record  amended 
as  if  the  judgment  were  entered  nunc 
pro  tunc,  where  the  rights  of  the 
plaintiff  and  his  successor  did  not  re- 
quire such  an  amendment. 

In  Re  Cook  (1888)  77  Cal.  220,  1 
L.R.A.  567,  11  Am.  St.  Rep.  267,  17 
Pac.  923,  19  Pac.  431,  it  was  held 
that  a  decree  of  divorce  rendered  by 
the  court  in  the  lifetime  of  the  plain- 
tiff takes  effect  from  its  rendition, 
although  the  clerk  fails  to  enter  it; 
and  that  its  entry  nunc  pro  tunc  after 
the  plaintiff's  death  is  immaterial. 
And  on  a  further  appeal  the  court  de- 
clined to  consider  the  nunc  pro  tunc 
decree  as  void!  Re  Cook  (1890)  83 
Cal.  415,  23  Pac.  392. 

See  also  Lachenmeyer  v.  Lachen- 
meyer  (1883)  65  How.  Pr.  (N.  Y.) 
422,  infra,  IV.  c. 

/.  Pending  appeal  or  writ  of  error. 

1.  In  general. 

There  are  comparatively  few  cases 
upon  the  power  to  enter  a  judgment 
of  the  appellate  court  nunc  pro  tunc 
where  a  party  has  died  before  the 
hearing  of  an  appeal  or  writ  of  error. 

In  Borer  v.  Chapman  (1886)  119 
U.  S.  587,  30  L.  ed.  532,  7  Sup.  Ct.  Rep. 
342,    a    personal    judgment    entered 
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against  defendant,  sued  as  executor, 
having  been  reversed  by  the  Supreme 
Court  after  the  latter's  death,  upon 
application  of  his  personal  represent- 
ative, who  had  been  substituted  as 
plaintiff  in  error,  upon  the  ground 
that  it  should  have  been  rendered  de 
bonis  testatori8»  and  the  cause  having 
been  remanded  to  the  circuit  court 
with  instructions  to  take  further  pro- 
ceedings in  conformity  with  the  opin- 
ion, it  was  held  that  the  circuit 
court  properly  entered  judgment  de 
bonis  testatoris  nunc  pro  tunc  as  of 
a  time  prior  to  the  defendant's  death. 

Where  the  complainant  appealed 
from  a  part  of  the  decree  and  died 
before  the  hearing,  but,  the  fact  of 
his  death  being  unknown  to  the  coun- 
sel, the  cause  was  afterwards  heard 
and  decided  by  the  chancellor  upon 
the  appeal,  modifying  the  decree,  it 
was  held  that  the  decree  upon  the  ap- 
peal might  be  entered  nunc  pro  tunc, 
as  of  a  day  previous  to  the  death  of 
the  complainant,  and  after  the  enter- 
ing of  the  appeal,  but  without  preju- 
dice to  the  rights  of  the  parties. 
Vroom  V.  Ditmas  (1886)  6  Paige  (N. 
Y.)  528. 

In  Bemus  v.  Beekman  (1829)  3 
Wend.  (N.  Y.)  667,. where  one  of  the 
parties  to  a  writ  of  error  died  "since, 
the  joinder  in  error,"  it  was  held  that 
the  judgment  in  error  would  be  di- 
rected to  be  entered  nunc  pro  tunc  as 
of  a  time  previous  to  his  death. 

Compare  a  decision  in  a  case  where 
the  party  had  not  pursued  the  simplest 
remedy.  Bates  v.  Lockwood  (1787)  1 
T.  R.  637,  99  Eng.  Reprint,  1294,  su- 
pra, II.  b. 

Where  the  plaintiff  brought  error 
from  a  nonsuit  in  trespass  quare 
clausum  fregit,  and  died  "pending  the 
writ  of  error,"  and  it  was  held  that  the 
plaintiff  was  entitled  to  a  verdict, 
judgment  was  entered  nunc  pro  tunc 
as  of  a  term  when  he  was  alive.  Ki"i? 
V.  Dunn  (1839)  21  Wend,  (N.  Y.)  253. 

In  Miller  v.  Gunn  (1852)  7  How. 
Pr.  (N.  Y.)  159,  where,  after  perfect- 
ing an  appeal  from  a  judgment  against 
him  in  slander,  the  defendant  died 
before  argument,  the  court  directed 
judgment  of  affirmance  to  be  entered 
as  of  a  day  previous  to  his  death. .  In 


granting  a  motion  by  his  personal 
representatives  to  continue  the  ac- 
tion in  their  names,  so  that  they 
might,  if  they  chose>  take  a  further 
appeal,  the  court  said:  "The  objec- 
tion that  there  was  no. necessity  for 
this  motion,  so  far  as  the  pending  ap- 
peal was  concerned,  was  well  found- 
ed. The  case  is  analogous  to  the  writ 
of  error  at  common  law,  where,  if 
error  had  not  been  assigned,  the  writ 
abated  by  the  death  of  the  plaintiff 
in  error;  but  if  the  death  happened 
after  error  assigned,  the  cause  pro- 
ceeded. In  such  case,  the  court  of 
review  directed  judgment  to  be  en- 
tered upon  its  decision  as  of  a  day 
anterior  to  the  death  of  the  party. 
So  in  this  very  case,  since  this  motion 
was  made,  the  appeal  has  been  argued 
at  a  general  term  of  this  court,  and 
the  judgment  affirmed.  The  court  di- 
rected the  judgment  upon  such  affirm- 
ance to  be  entered  as  of  a  day  previ- 
ous to  the  death  of  the  defendant'' 

In  affirming  a  judgment  in  trustee 
process  in  favor  of  the  alleged  trus- 
tee, where  it  was  suggested  that  the 
principal  debtor  had  deceased  since 
the  judgment  below,  the  court  said: 
'It  is  the  common  practice  to  affirm 
or  reverse  the  judgment  nunc  pro 
tunc  in  such  case.''  Adams  v.  Newell 
(1836)  8  Vt  190. 

In  Snow  V.  Carpenter  (1881)  54  Vt 
17,  where  one  of  the  appellants  died 
after  argument,  but  before  the  deci- 
sion, and  there  seems  to  have  been  no 
nunc  pro  tunc  entry,  the  court  cites 
Adams  v.  Newell  (Vt.)  supra,  as  au- 
thority for  the  statement  that  "in  case 
one  of  the  parties  dies  after  judgment 
in  the  county  court,  and  before  hear* 
ing  in  the  supreme  court,  the  prac* 
tice  is  to  affirm  or  reverse  the  judg- 
ment  nunc  pro  tunc." 

When  a  judgment  for  a  plaintiff  in 
a  personal  action  has  been  errone« 
ously  set  aside,  and  a  subsequent  final 
judgment  against  him  is  brought  up 
by  writ  of  error,  pending  which  he 
dies,  the  Supreme  Court  will  affirm 
the  judgment  in  his  favor  nunc  pro 
tunc  as  of  the  date  when  it  was  ren- 
dered. Coughlin  V.  District  of  Colum- 
bia (1882)   106  U.  S.  7,  27  L.  ed.  74, 
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1  Sup.  Ct.  Rep.  37  (see  also  Rose's 
Notes  to  this  case). 

Where,  on  an  appeal  from  a  decree 
for  the  ^defendant  in  an  equity  case, 
the  decision  was  for  the  plaintiff^  and 
it  appeared  that  the  defendant  had 
died  during  the  term  in  which  the 
case  was  argued  and  decided,  judg- 
ment  was  entered  as  of  the  first  day 
of  that  term.  Bank  of  United  States 
V.  Weisiger  (1829)  2  Pet.  (U.  S.)  481, 
7  L.  ed.  492  (see  also  Rose's  Notes  to 
this  case). 

But  where  the  plaintiff  died  after 
judgment  in  his  favor,  but  before  the 
term  of  the  appellate  court  to  which 
an  appeal  had  been  taken,  the  court 
stated  (there  having  been  an.  opinion 
for  affirmance)  that  if  the  death  had 
occufred  after  submission,  judgment 
might  have  been  entered  nunc  pro 
tunc ;  but  that  there  was  no  day  as  of 
which  a  judgment  could  be  entered 
in  the  appellate  court  in  the  life  of 
the  party.  Lea  v.  Gauze  (1848)  26* 
N.  C.  (4  Ired.  L.)  9. 

Before  reliearinfl;. 

Where,  on  an  appeal  from  a  judg- 
ment for  the  plaintiff  in  an  action  of 
slander,  the  judgment  was  reversed, 
and  shortly  thereafter  the  appellant 
died,  the  appellate  court,  on  a  later 
rehearing,  reduced  the  verdict  by  an 
amount  sufficient  to  free  it  from  the 
errors  of  the  trial,  and  directed  judg- 
ment to  be  entered  as  of  the  time  of 
the  original  reversal.  Hocks  v. 
Sprangers  (1902)  113  Wis.  128,  87  N. 
W.  1101,  89  N.  W.  113. 

A  decree  nunc  pro  tunc  is  properly 
entered  on  rehearing  in  lieu  of  the 
former  decree,  which  is  set  aside  be- 
cause a  fact  was  overlooked,  when  the 
petitioner  has  died  since  the  original 
submission,  but  before  the  iirst  deci- 
sion. New  Orleans  v.  Warner  (1899) 
176  U.  S.  92,  44  L.  ed.  385,  20  Sup.  Ct. 
Rep.  280. 

2*  After  submission, 
(a)  In  general. 

Where  a  party  dies  after  submis- 
sion of  an  appeal  or  writ  of  error  to 
the  appellate  court,  but  before  deci- 
sion, judgment  oYi  the  appeal  may  be 
entered  nunc  pro  tunc. 


United  States. — Clay  v.  Smith 
(1880)  3  Pet.  411,  7  L.  ed.  728  (see 
also  Rose's  Notes  to  this  case) ;  Rich- 
ardson V.  Green  (1888)  130  U.  S. 
104,  32  L.  ed.  872,  9  Sup.  Ct.  Rep.  443; 
Louisville  &  N.  R.  Co.  v.  Behlmer 
(1899)  175  U.  S.  648,  44  L.  ed.  309, 
20  Sup.  Ct.  Rep.  209;  Bell  v.  Bell 
(1901)  181  U.  S.  175,  45  L.  ed.  804,  21 
Sup.  Ct.  Rep.  551. 

Arkansas. — Pool  v.  Loomis  (1843) 
5  Ark.  110;  Strickland  v.  Strickland 
(1906)  80  Ark.  451,  97  S.  W.  659. 

California.— Black  v.  Shaw   (1862) 

20  Cal.  68;  Savings  &  L.  Soc.  v.  Gibb 
(1863)  21  Cal.  609;  Holloway  v.  Glal- 
liac  (1874)  49  Cal.  149;  Ede  v.  Cuneo 
(1898)  —  Cal.  — ,  55  Pac.  772;  Re 
Dolbeer  (1906)  149  CaL  227,  86  Pac. 
6^5,  9  Ann.  Cas.  795. 

Georgia. — ^Macon  v.  Dasher  (1892) 
90  Ga.  195,  16  S.  E.  75;  Pritchett  v. 
Bartow  County  (1894)  94  Ga.  731,  20 
S.  E.  256. 

Illinois. — ^Danforth  v.  Danforth 
(1884)  111  111.  236;  Seymour  v.  0.  S. 
Richardson  Fueling  Co.  (1903)  205 
111.  77,  68  N.  E.  716;  Peters  v.  Harris 
(1910)  245  111.  419,  92  N.  E.  281 ;  Leon- 
ard V.  Springer  (1912)  174  111.  App. 
516;  Kuechle  v.  Springer  (1913)  177 
111.  App.  616. 

MissonrL — Central  Sav.  Bank  t. 
Shine  (1871)  48  Mo.  456,  8  Am.  Rep. 
112;  Sargent  v.  St.  Louis  &S.  F.  R. 
Co.  (1893)  114  Mo.  348,  19  L.R.A.  460, 

21  S.  W.  823;  Mead  v.  Mead  (1876) 

1  Mo.  App.  247. 

New  Jersey. — Taliman  v.  Wallack 
(1896)  —  N.  J.  — ,  41  Atl.  677. 

New  York. — ^Beach  v.  Gregory 
(1856)  3  Abb.  Pr.  78,  affirming  (1855) 

2  Abb.  Pr.  203 ;  Miller  v.  Gunn  (1852) 

7  How.  Pr.  159. 

North  Carolina.  —  Lea  v.  Gauze 
(1843)  26  N.  C.  (4  Ired.  L.)  9  (obi- 
ter). 

Oklahoma. —  Goldsborough  v.  Hew- 
itt (1910)  26  Okla.  859,  110  Pac.  906. 

Tennessee. — McLean  v.  State 
(1873)   8  Heisk.  22. 

Vermont. — Adams  v.  Newell  n836) 

8  Vt.  190. 

Washington.  —  Case  v.  .  San  Juan 
County  (1910)  59  Wash.  222,  109  Pac. 
809. 

Wisconsin. — ^Wilson     v.     Chippewa 


J 


ANNO.— JUDGMENT  NUNC  PRO  TUNC— DEATH  OF  PARTY.  1419 


Valley  Electric  R.  Co.  (1908)  135  Wis. 
18,  114  N.  W.  462,  115  N.  W.  330. 

Ensrland.— Cumber  v.  Wane  (1721) 
1  Strange,  426,  93  Eng.  Reprint,  tii8. 

Canada. — Gunn  v.  Harper  (1902)  3 
Ont.  L,  Rep.  693;  Young  v.  Graven- 
hurst  (1911)  24  Ont.  L.  Rep.  467, 
Ann.  Cas.  1912B,  812;  Bryce  v.  Cana- 
dian P.  R.  Co.  (1908)  13  B.  C.  446. 

The  same  principle  was  asserted  in 
Boyes  v.  Masters  (1911)  28  Okla.  409, 
38  L.R.A.(N.S.)  576,  114  Pac.  712. 

Where  the  defendant  brought  error 
from  a  judgment  granting  partial  re- 
lief to  the  plaintiff,  and  the  plaintiff 
alleged  cross  error,  in  reversing  the 
judgment  on  the  cross  error  the  court 
directed  judgment  to  be  entered  as  of 
the  date  of  submission,  the  defendant 
in  error  having  died  since  that  time. 
Peters  v.  Harris  (1910)  245  lU.  419, 
92  N.  E.  281. 

Where  one  of  the  plaintiffs  died 
after  argument  on  appeal  from  judg- 
ments against  the  defendants  in  an  ac- 
tion for  personal  injuries,  and  from 
a  cause  other  than  the  injuries,  the 
court,  in  reducing  the  amount,  ordered 
that  its  judgment  should  be  entered  as 
of  the  date  when  argument  was  con- 
cluded. Young  V.  Gravenhurst  (1911) 
24  Ont.  L.  Rep.  467,  Ann.  Cas.  1912B, 
812. 

On  an  appeal  from  a  judgment  for 
the  defendant  in  an  action  for  dam- 
ages due  to  a  collision  of  vessels, 
where  the  appellants  stated  that  if  the 
appeal  were  allowed  they  would  not 
bring  any  more  evidence  as  to  the 
amount  of  compensation,  the  court, 
in  reversing  the  judgment,  assessed 
the  damages,  and,  inter  alia,  awarded 
damages  to  one  of  the  plaintiffs  suing 
for  himself,  and  also  damages  to  him 
''suing  as  administrator  of  his  wife, 
deceased,"  to  be  apportioned  between 
himself  and  his  mother-in-law  in  a 
stated  proportion.  On  it  appearing 
that  such  plaintiff  had  died  after 
argument  of  the  appeal,  but  before 
judgment,  judgment  was  antedated  as 
of  the  last  day  of  argument.  Bryce  v. 
Canadian  P.  R.  Co.  (1908)  13  B.  C. 
446. 

The  appellate  court  has  power  to 
amend  an  order  of  reversal  by  chang- 
ing its  date  to  a  date  prior  to  the  death 


of  a  party,  which  occurred  after  sub- 
mission, but  before  decision.  Cartef 
V.  Beckwith'  (1880)  82  N.  Y.  83;  Re 
Beckwith  (1882)  87  N.  Y.  503. 

Where,  after  argument  of  an  appeal 
by  a  purchaser  in  partition  from  an 
order  requiring  him  to  complete,  one 
of  the  plaintiffs  died,  the  order  of  af- 
firmance was  properly  entered  nunc 
pro  tunc  as  of  a  day  prior  to  the  death. 
Bergen  v.  Wyckoff  (1881)  84  N.  Y. 
659. 

In  Birmingham  R.  Light  &  P.  Co.  v. 
Cunningham  (1904)  141  Ala.  470,  37 
So.  689,  where  the  plaintiff  died  pend- 
ing an  appeal  from  a  judgment  in  his 
favor,  it  was  held  that  the  judgment 
of  affirmance  had  effect  as  of  the  time 
of  submission. 

In  Wallace  v.  Wallace  (1912)  150 
Ky.  33,  150  S.  W.  13,  where  appellee 
died  after  submission,  but  before  the 
affirmance,  it  was  held  that  the  judg- 
ment related  back  to  the  date  of  sub- 
mission, and  that  it  was  therefore  un- 
necessary to  enter  the  judgment  nunc 
pro  tunc. 

In  Goggin  v.  Cord  (1885)  7  Ky.  L. 
Rep.  39,  it  was  held  tha1>  the  Kentucky 
court  of  appeals  "has  power  to  render 
judgment  against  an  appellee  who  is 
dead  if  he  was  alive  when  the  cause 
was  submitted,  and  this  power  does 
not  depend  upon  the  judgment  show- 
ing that  it  is  entered  as  of  a  day  pri- 
or to  the  death." 

Where,  after  a  writ  of  error  in  a 
chancery  suit  had  been  sued  out  by 
the  complainant  from  the  decision  of 
the  supreme  court  of  Arkansas  to  th^ 
Supreme  Court  of  the  United  States, 
and,  before  the  decision  of  that  court, 
one  of  the  original  defendants  died, 
upon  the  filing  of  the  mandate  of  the 
United  States  Supreme  Court,  revers- 
ing the  judgment,  the  Arkansas  su- 
preme court  considered  the  case  to  be 
the  same  as  if  the  death  had  occurred 
after  submission  to  the  Arkansas  su- 
preme court,  and  before  its  decision, 
and  therefore  ordered  judgment  to  be 
entered  nunc  pro  tunc  as  of  a  day  pri- 
or to  the  death,  and  subsequent  to 
the  submission  of  the  cause.  Cun- 
ningham V.  Ashley  (1852)  13  Ark. 
653. 

In  Aultman  v.  Utsey   (1891)   35  S. 
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C.  596,  14  S.  E.  289,  351,  in  deny- 
ing a  motion  to  set  aside  a  judgrment 
of  affirmance  where  the  appellant  had 
died  after  submission  and  before  de- 
cision, the  court  said:  "It  seems  to 
us  that  the  true  rule  to  be  deduced 
from  the  case  of  Keep  v.  Leckie 
(1854)  42  S.  C.  L.  (8  Rich.)  164,  is, 
that  where  a  party  dies  after  a  final 
hearing  of  his  cause,  and  before  the 
actual  rendition  of  the  judgment, 
such  judgment  may  be  entered  nunc 
pro  tunc,  as  of  the  first  day  of  the 
term  at  which  the  final  hearing  was 
had,  notwithstanding  the  death  of 
the  party  during  the  time  taken  by 
the  court  for  deliberation,  and  before 
the  final  conclusion  has  been  an- 
nounced. This  rule  seems  to  have 
been  recognized  and  acted  upon  from 
the  earliest  times." 

(h)  Death  of  respwudewt  hefore  o/JIrm- 

ance. 

The  rule  applies  where  the  party 
dying  is  the  defendant  in  error  or  re- 
spondent, and  there  is  an  affirmance 
on  the  appeal.  Travelers'  Protective 
Asso.  v.  Brazington  (1919)  —  Ind. 
App.  — ,  123  N.  E.  221 ;  Wilson  v.  Chip- 
pewa Valley  Electric  R.  Co.  (1908) 
135  Wis*  18,  114  N.  W.  462,  115  N.  W. 
330.  So  where  one  of  the  respond- 
ents dies  and  there  is  an  affirmance. 
Tallman  v.  Wallack  (1896)  —  N.  J. 
— ,  41  Atl.  677.  So  where  one  of  the 
successful  plaintiffs  dies,  and  the 
court,  on  appeal,  reduces  the  amount 
of  damages.  Young  v.  Gravenhurst 
(1911)  24  Ont.  L.  Rep.  467,  Ann.  Cas. 
1912B,  812. 

In  affirming  a  judgment  in  trus- 
tee process  in  favor  of  the  alleged 
trustee  where  it  was  suggested  that 
the  principal  debtor  had  deceased 
since  the  judgment  below,  the  court 
said:  'It  is  the  common  practice  to 
affirm  or  reverse  the  judgment  nunc 
pro  tunc  in  such  case."  Adams  v. 
Newell    (1836)  8  Vt.  190. 

It  may  be  noted  that  where  the  re- 
spondent died  on  the  day  of  the  de- 
cision of  affirmance,  judgment  was 
entered  nunc  pro  tunc  as  of  that  date. 
Peetsch  v.  Quinn  (1893)  6  Misc.  52, 
26  N.  Y.  Supp.  729,  but  the  judgment 
was  reversed  on  further  appeal 
(1894)  7  Misc.  6,  27  N.  Y.  Supp.  323. 


(c)  Death  of  respondent  hefore  reversai. 

So  where  the  defendant  in  error  or 
respondent  dies  after  submission,  but 
before  decision,  a  judgment  of  revers- 
al may  be  entered  nunc  pro  tunc. 
Louisville  &  N.  R.  Co.  v.  Behlmer 
(1899)  175  U.  S.  648,  44  L.  ed.  309,  20 
Sup.  Ct.  Rep.  209;  Pool  v.  Loomis 
(1848)  5  Ark.  110;  Savings  &  L.  Soc. 
V.  Gibb  (1863)  21  CaL  609;  HoUoway 
V.  Galliac  (1874)  49  CaL  149;  Macon 
v.  Dasher  (1892)  90  6a.  195,  16  S.  £. 
75;  Sargent  v.  St  Louis  &  S.  F.  R.  Co. 

(1893)  114  Mo.  348,  19  L.R.A.  460, 
21  S.  W.  823;  Goldsborough  v.  Hew- 
itt (1910)  26  Okla.  869,  110  Pac.  906. 

(d)  Death  of  appellant  hefore  affirm' 

anoe. 

So,  where  the  plaintiff  in  error  or 
appellant  dies  after  submission,  but 
before  decision,  a  judgment  of  affirm- 
ance may  be  entered  nunc  pro  tunc. 
Cumber  v.  Wane  (1721)  1  Strange, 
426,  98  Eng.  Reprint,  613;  Black  v. 
Shaw  (1862)  20  CaL  68;  Ede  v.  Cuneo 
(1898)  —  CaL  — ,  66  Pac.  772;  Re 
Dolbeer  (1906)  149  CaL  227,  86  Pac. 
695,  9  Ann.  Cas.  795;  Leonard  v. 
Springer  (1912)  174  DL  App.  516; 
Kuechle  v.  Springer  (1913)  177  HL 
App.  616;  Miller  v.  Gunn  (18621  7 
How.  Pr.  (N.  Y.)  159;  Gunn  v.  Harp- 
er (1902)  3  Ont  L.  Rep.  693. 

So  in  like  case  where  one  of  the  ap- 
pellants dies.  Beach  v.  Gregory 
(1856)  3  Abb.  Pr.  (N.  Y.)  78,  aflSrm. 
ing  (1855)  2  Abb.  Pr.  203. 

In  McLean  v.  State  (1873)  8  Heisk. 
(Tenn.)  22,  the  court,  in  affirming  a 
judgment  in  part  after  the  death  of 
one  of  the  appellants  who  had  died 
since  the  argument,  gave  leave  to  en- 
ter the  judgment  of  affirmance  as  of 
the  term  of  argument;  but  it  seems 
that  the  state  waived  the  right. 

(e)  Death  of  appellant  hefore  reversal. 

So,  where  the  plaintiff  in  error  or 
appellant  dies  after  submission,  but 
before  decision,  judgment  of  reversal 
may  be  entered  nunc  pro  tunc.  Oky 
V.  Smith  (1830)  3  Pet.  411,  7  L.  ed. 
723  (see  also  Rose's  Notes  to  this 
case) ;    Pritchett   v.   Bartow   County 

(1894)  94  Ga.  731,  20  S.  E.  266;  Sey- 
mour V.  O.  S.  Richardson  Fueling  Go. 
(1903)  205  m.  77,  68  N.  E.  716;  Cen- 
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tra)  Sav.  Bank  v.  Shine  (1871)  48  Mo. 
456,  8  Am.  Rep.  112. 

So,  where  one  of  the  successful  ap- 
pellants dies.  Case  v.  San  Juan 
County  (1910)  59  Wash.  222.  See 
also  Bryce  v.  Canadian  P.  R.  Co. 
(1908)  18  B.  C.  446,  supra,  in.  f,  2 
(a). 

(J)   Time  as  of  which  entered* 

The  usual  practice  is  to  enter  the 
juds^ment  as  of  the  term  or  time  of 
submission. 

United  States. — ^Richardson  v.  Green 
(1888)  130  U.  S.  104,  82  L.  ed.  872, 
9  Sup.  Qt.  Rep.  448  (see  also  Rose's 
Notes  to  this  case) ;  Louisville  &  N. 
R.  Co.  V.  Behlmer  (1899)  175  U.  S.  648, 
44  L.  ed.  309,  20  Sup.  Ct.  Rep.  209. 

Alabama^ — ^Powe  v.  McLeod  (1884) 
76  Ala.  418  (obiter). 

Arkansas.— Strickland  v.  Stricklan(^ 
(1906)  80  Ark.  451,  97  S.  W.  659. 

California.  —  Holloway  v.  Galliac 
(tt74)  49  Cal.  149;  Re  Dolbeer  (1906) 
149  Oal.  227,  86  Pac.  695,  9  Ann.  Cas. 
795. 

GeoTsria. — Macon  v.  Dasher  (1892) 
90  Gta.  195,  16  S.  E.  75;  Pritchett  v. 
Bartow  County  (1894)  94  Ga.  731,  20 
S.  E.  256. 

Illinois. — ^Danforth  v.  Danforth 
(1884)  111  111.  236;  Seymour  v.  Rich- 
ardson Fuelingr  Co.  (1903)  205  111. 
77,  68  N.  E.  716;  Peters  v.  Harris 
(1910)  245  111.  419,  92  N.  E.  281. 

Missouri. — Sargent  v.  St.  Louis  &  S. 
F.  R.  Co.  (1893)  114  Mo.  348, 19  L.R.A. 
460,  21  S.  W.  823;  Mead  v.  Mead 
(1876)  1  Mo.  App.  247. 

New  Jersey. —  Tallman  v.  Wallack 
(1896)  —  N.  J.  — ,  41  Atl.  677. 

Oklahoma. — Goldsborough  v.  Hew- 
itt (1910)  26  Okla.  859,  110  Pac.  906. 

Tennessee. — McLean  v.  State 
(1873)  8  Heisk.  22. 

Washington. — Case  v.  San  Juan 
County  (1910)  59  Wash.  222,  109  Pac. 
809. 

Wisconsin.  —  Wilson  v.  Chippewa 
Valley  Electric  R.  Co.  (1908)  135  Wis. 
18,  114  N.  W.  462,  115  N.  W.  330. 

Canada. — Gunn  v.  Harper  (1902)  3 
Ont.  L.  Rep.  693;  Young  v.  Graven- 
hurst  (1911)  24  Ont.  L.  Rep.  467,  Ann. 
Cas.  1912B,  812;  Bryce  v.  Canadian  P. 
R.  Co.  (1908)  13  B.  C.  446. 


Sometimes,  however,  it  is  ordered  to 
be  entered  as  of  some  time  or  term 
when  the  party  dying  was  alive.  Pool 
V.  Loomis  (1843)  5  Ark.  110;  Black  v. 
Shaw  (1862)  20  Cal.  68;  Savings  &  L. 
Soc.  V.  Gibb  (1863)  21  Cal.  609;  Ede 
V.  Cuneo  (1898)  —  Cal.  — ,  55  Pac. 
772;  Leonard  v.  Springer  (1912)  174 
111.  App.  516;  Kuechle  v.  Springer 
(1913)  177  111.  App.  616;  Miller  v. 
Gunn  (1852)  7  How.  Pr.  (N.  Y.)  159; 
Beach  v.  Gregory  (1856)  3  Abb.  Pr. 
(N.  Y.)  78,  affirming  (1855)  2  Abb.  Pr. 
203.  See  also  'Cunningham  v.  Ashley 
(1852)  13  Ark.  653,  supra,  III.  f,  2  (a). 

In  Clay  v.  Smith  (1830)  3  Pet.  (U. 
S.)  411,  7  L.  ed.  723  (see  also  Rose's 
Notes  to  this  case),  the  plaintiff  in 
error  having  died  while  the  cause  was 
held  under  advisement,  judgment  in 
his  favor  was  entered  as  of  the  first 
day  of  the  term. 

■ 

IF.  JDivorce, 

a.  Mn  getierai* 

Where  a  party  to  a  divorce  suit  dies 
before  the  rendition  of  a  decree,  none 
can  be  entered  nunc  pro  tunc.  Wil- 
son V.  Wilson  (1889)  73  Mich.  62P, 
41  N.  W.  817;  Young  v.  Young  (1901) 
165  Mo.  624,  88  Am.  St.  Rep.  440,  65 
S.  W.  1016;  Re  Crandall  (1909)  196 
N.  Y.  127,  134  Am.  St.  Rep.  830,  89 
N.  E.  578,  17  Ann.  Cas.  874. 

Thus,  where  complainant  in  divorce 
died  after  submission,  it  was  error 
to  enter  a  decree  for  him  nunc  pro 
tunc.  Wilson  v.  Wilson  (Mich.^ 
supra. 

So,  there  can  be  no  entry  of  a  de- 
cree nunc  pro  tunc  when  a  party  dies 
after  hearing  in  a  divorce  case,  and 
there  is  no  written  evidence  of  a  de- 
cision before  the  death.  Young  v. 
Young  (Mo.)  supra,  so  holding  as  to 
the  law  of  California. 

So,  where  the  plaintiff  dies  after  in- 
terlocutory judgment  of  divorce  in 
his  favor,  final  judgment  cannot 
thereafter  be  entered  nunc  pro  tunc. 
Re  Crandall  (N.  Y.)  supra. 

In  Stanhope  v.  Stanhope  (1886)  L. 
R.  11  Prob.  Div.  (Eng.)  103,  55  L.  J. 
Prob,  N.  S.  36,  54  L.  T.  N.  S.  906,  34 
Week.  Rep.  446,  60  J.  P.  276,  holding, 
where  the  plaintiff  in  divorce  had  ob- 
tained a  decree  nisi,  but  died  before 
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the  time  for  making  it  absolute,  that 
the  suit  ended  with  the  death  of  the 
plaintiff,  and  that  no  judgment  could 
be  entered.  Fry,  J.,  stated  that  the 
court  had  no  power  to  declare  that  the 
marriage  was  dissolved  at  an  earlier 
date. 

In  Swan  v.  Harrison  (1865)  2 
Coldw.  (Tenn.)  534,  it  was  held  that 
no  decree  of  divorce  could  be  entered 
against  a  husband  nunc  pro  tunc 
where  he  died  after  the  case  had  been 
submitted  to  referees. 

There  are  at  least  two  cases  con- 
trary to  the  general  rule.  Thus, 
where  the  plaintiff  in  divorce  died 
during  the  trial,  but  before  the  retire- 
ment of  the  jury,  judgment  was  or- 
dered upon  the  verdict  for  the  plain- 
tiff as  of  the  term  when  rendered,  on 
the  theory  that  all  proceedings  are 
treated  as  if  they  took  place  on  the 
first  day  of  the  term,  Webber  v.  Web- 
ber (1880)  83  N.  C.  280. 

In  Kinney  v.  Tri-State  Teleph.  Co. 
.(1918)  —  Tex.  Civ.  App.  — ,  201  S. 
W»  1180,  it  was  held  that  a  final  de- 
cree of  divorce  entered  after  the 
death  of  the  complainant,  who  had 
obtained  an  interlocutory  decree,  was 
valid.  It  is  stated  in  the  opinion  that 
it  was  claimed  that  the  final  decree, 
''having  been  entered  nunc  pro  tunc, 
reverted  back  to  the  interlocutory  de- 
cree in  point  of  time,"  but  the  lan- 
guage of  the  final  decree  does  not 
state  that  it  was  made  nunc  pro  tunc, 

b.  After  rendition* 

It  has  been  held  that  a  decree  of 
divorce  rendered  in  the  lifetime  of 
both  parties,  entered  nunc  pro  tunc 
after  the  death  of  one  of  them,  is  not 
void.  Thus  in  Re  Cook  (1888)  77  Cal. 
220,  1  L.R.A.  567,  11  Am.  St.  Rep.  267, 
17  Pac.  923,  19  Pac.  431,  it  was  held 
that  a  judgment  of  divorce  rendered 
by  the  court  in  the  lifetime  of  the 
plaintiff  takes  effect  from  its  rendition 
although  the  clerk  failed  to  enter  it, 
and  its  entry  nunc  pro  tunc  after  the 
plaintiff's  death  was  immaterial.  And 
on  a  further  appeal  the  court  declined 
to  consider  the  nunc  pro  tunc  decree 
as  void.  (1890)  83  Cal.  415,  23  Pac, 
392. 

ki  Lachenmayer  v.  Lachenmayer 
(1883)  65  How.  Pr.  (N.  Y.)  422,  the 


defendant  in  a  separation  case  moved 
to  vacate  an  order  of  arrest,  which 
was  denied,  and  his  appeal  was  dis- 
missed with  costs,  and  one  day  after 
the  plaintiff's  attorney  received  the 
remittitur  of  dismissal  the  plaintiff 
died.  It  was  held  that  an  order  might 
be  entered. as  of  the  day  the  attorney 
received  the  remittitur. 

o.  After  mibntiaalon   tm   appeal. 

If  a  party  to  a  divorce  suit  dies  aft- 
er submission  of  writ  of  error  or  of 
an  appeal  from  the  judgment,  judg- 
ment on  the  appeal  may  be  entered 
nunc  pro  tunc  as  of  the  date  of  sub- 
mission. Bell  V.  Bell  (1900)  181  U.  S. 
175,  45  L.  ed.  804,  21  Sup.  Ct.  Rep. 
551;  StHckland  ▼.  Strickland  (1906) 
80  Ark.  451,  97  S.  W,  659;  Danfortb 
V.  Danforth  (1884)  111  IlL  236;  Mead 
V.  Mead  (1876)  1  Mo.  App.  247. 

Thus  where,  after  submission  on 
appeal  from  a  judgment  of  divorce  in 
favor  of  the  wife,  the  plaintiff,  the 
defendant  died,  judgment  of  aflSrm- 
ance  was  entered  as  of  the  day  of 
submission.  Mead  v.  Mead  (Mo.) 
supra. 

So,  a  judgment  of  the  United  States 
Supreme  Court  aflSrming  on  error  a 
judgment  of  the  court  below  for  a  di- 
vorce and  for  alimony  and  costs,  ren- 
dered after  appearance  and  answer  of 
the  husband,  may  be  entered  nunc  pro 
tunc  as  of  the  date  of  argument,  where 
the  husband  has  died  since  the  argu- 
ment of  the  cause.  Bell  v.  Bell  (U. 
S.)  supra.  The  court  observed  that 
if  there  had  been  no  more  than  a  de- 
cree of  divorce,  the  writ  of  error 
would  have  abated;  but  the  judgment 
below  was  not  only  for  divorce,  but 
for  a  large  sum  of  alimony  and  for 
costs ;  and  the  wife's  rights  in  respect 
of  the  alimony  and  costs  should  not 
be  affected  by  delay  in  entering  judg- 
ment. 

So,  where  there  was  a  judgment  for 
divorce  in  favor  of  the  husband,  and 
he  died  after  submission  on  appeal, 
the  court  reversed  the  judgment  as  of 
the  date  of  submission.  Strickland  v. 
Strickland  (1906)  80  Ark.  451,  97  S. 
W.  659;  Danforth  v.  Danforth^  (1884) 
111  111.  236. 

It  seems  to  have  been  held  in  the 
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briefly  reported  case  of  Bell  v.  Bell 
(1913)  182  m.  App.  497,  that  where 
a  defendant  in  divorce  died  after  sub- 
mission of  an  appeal  from  an  order 
allowing  temporary  alimony,  but  be- 
fore decision,  the  order  of  affirmance 
might  be  entered  nunc  pro  tunc  as  of 
a  date  prior  to  his  death. 

V.  other  actions  which  do  not  aurvive. 

Where  a  party  dies  after  a  verdict 
in  an  action  which  does  not  survive, 
judgment  may  be  entered  nunc  pro 
tunc  as  if  the  action  survived. 

Connecticut. — Collins  v.  Prentice 
(1843)  15  Conn.  428;  Brown  v.  Wheel- 
er (1846)  18  Conn.  199. 

Indiana.— Hilker  v.  Kelley  (1892) 
130  Ind.  366,  15  L.R.A.  622,  30  N.  E. 
304;  Valparaiso  v.  Chester  (1911)  176 
Ind.  636,  96  N.  E.  765. 

Maine.— Goddard  v.  Bolster  (1830) 
6  Me.  427,  20  Am.  Dec.  320. 

Massachusetts. — Currier  v.  Lowell 
(1835)  16  Pick.  170;  Kelley  v.  Riley 
(1871)  106  Mass.  339,  8  Am.  Rep.  386; 
Wilkins  v.  Wainwright  (1899)  178 
Mass.  212,  53  N.  E.  397. 

New  York. — Crawford  v.  Wilson 
(1848)  4  Barb.  504. 

Pennsylvania. — Griffith  v.  Ogle 
(1886)  1  Binn.  172;  Fitzgerald  v. 
Stewart  (1866)  53  Pa.  343;  Wood  v. 
Boyle  (1896)  177  Pa.  620,  55  Am.  St. 
Rep.  747,  35  Atl.  853. 

England. — Seymour  v.  Greenwood 
(1861)  30  L.  J.  Exch.  N.  S.  189. 

See  also  to  the  same  general  effect, 
Dial  V.  Holter  (1856)  6  Ohio  St,  228, 
supra,  III.  b,  1. 

In  Kelley  v.  Riley  (1871)  106  Mass. 
339,  8  Am.  Rep.  336,  the  court  said: 
"As  a  matter  of  practice,  at  common 
law,  as  well  as  under  the  provisions 
of  Gen.  Stat.  chap.  133,  §  7,  and 
chap.  115,  §  14,  judgment  will  be  en- 
tered on  the  verdict  on  motion,  as  of 
a  preceding  day  or  term  of  the  court, 
whenever  an  action,  continued  or 
postponed  for  the  purpose  of  obtain- 
ing a  disposition  thereof,  which  may 
relieve  a  dissatisfied  party  from  a  ver- 
dict, would  otherwise  fail  by  the 
death  of  a  party  to  it." 

The  rule  applies  where  the  party 
dying  is  the  plaintiff,  whose  verdict  is 
.austained. 


Connecticut.  —  Collins  v.  Prentice 
(1843)  15  Conn.  423;  Brown  v.  Wheel- 
er (1846)  18  Conn.  199. 

Indiana. — Valparaiso  v.  Chester 
(1911)  176  Ind.  636,  96  N.  E.  765. 

Maine.-^oddard  v.  Bolster  (1830) 
6  Me.  427,  20  Am.  Dec.  320. 

Massachusetts* — Currier   v.   Lowell 

(1885)  16  Pick.  170. 

New    York. — Crawford    v.    Wilson 
(1848)  4  Barb.  504. 
Pennsylvania.  —  Griffith    v.    Ogle 

(1886)  1  Binn.  172;  Fitzgerald  v. 
Stewart  (1866)  58  Pa.  343;  Wood  v. 
Boyle  (1896)  177  Pa.  620,  55  Am.  St. 
Rep.  747,  85  Atl.  853. 

England. — Seymour  v.  Greenwood 
(1861)  30  L.  J.  Exch.  N.  S.  189. 

So,  where  the  defendant  dies  after 
verdict  against  him,  which  is  sus- 
tained. Hilker  v.  Kelley  (1892)  130 
Ind.  356,  15  L.R.A.  622,  30  N.  E.  304; 
Kelley  v.  Riley  (1871)  106  Mass.  339, 
8  Am.  Rep.  336. 

So,  where  damages  in  tort  have  been 
assessed  before  the  death  of  the  de- 
fendant in  a  case  tried  by  the  court 
without  a  jury,  and  nothing  remains 
but  to  dispose  of  a  motion  for  a  new 
trial,  judgment  may  be  entered  for  the 
plaintiff  nunc  pro  tunc.  Wilkins  v. 
Wainwright  (1899)  173  Mass.  212, 
53  N.  E.  397. 

So,  where  the  action  is  tried  by  the 
court  without  a  jury,  and  the  defend- 
ant dies  after  submission,  judgment 
for  the  plaintiff  may  be  entered  nunc 
pro  tunc.  Re  Pillsbury  (reported 
herewith)  ante,  1396;  Perry  v,  Wilson 
(1811)  7  Mass.  398. 

But  where,  in  an  action  which  did 
not  survive,  the  court  had  quashed 
the  citation  and  denied  a  motion  for 
judgment  by  default  against  the  de- 
fendant, who  afterwards  died,  it  was 
held  that  the  court  had  no  power  to 
enter  judgment  nunc  pro  tunc  for  the 
plaintiff,  on  the  ground  that  the  form- 
er decisions  were  erroneous.  Perkins 
y.  Dunlavy  (1884)  61  Tex.  241. 

And  where  an  infant  plaintiff  in 
negligence  suffered  a  nonsuit,  and  the 
court  stayed  execution  to  enable  him 
to  move  for  a  new  trial,  and,  pend- 
ing the  stay,  he  died,  the  court  de- 
clined to  permit  the  diefendant  to  en- 
ter jndgment  nunc  pro  tunc  in  order 
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to  tax  the  costs  against  the  next 
friend.  Hemming  v.  Batchelor  (1876) 
L.  R.  10  Exch.  (Eng.)  54,  33  L.  T.  N. 
S.  16,  44  L.  J.  Exch.  N.  S.  54,  28  Week, 
Rep.  398. 

Counsel  may  stipulate  as  a  condi- 
tion of  granting  a  motion  for  adjourn- 
ment made  by  the  defendant  in  an 
action  which  does  not  survive,  ''that 
in  case  of  the  death  of  the  plaintiff 
herein  before  final  judgment  and  de- 
termination of  this  action,  that  the 
alleged  cause  of  action  shall  survive, 
and  any  verdict  and  judgment  therein 
be  regarded  as  if  rendered  in  the  life- 
time of  the  plaintiff,"  and  the  court 
may  enforce  such  a  stipulation.  Cox 
V.  New  York  C.  &  H.  R.  R.  Co.  (1875) 
68  N.  Y.  414. 

And  where,  after  a  verdict  for  the 
plaintiff  in  a  breach  of  promise  case, 
she  died  pending  a  motion  for  a  new 
trial,  and  before  it  was  discussed,  the 
court,  in  denying  the  motion,  intimat- 
ed that  if  they  should  grant  a  new 
trial,  they  might  do  so  on  condition 
that  the  verdict  be  entered  as  of  the 
time  of  the  first  trial.  Griffiths  v. 
Williams  (1830)  1  Cromp.  &  J.  47, 
148  Eng.  Reprint,  1329. 

While  beyond  the  scope  of  this  note, 
the  Ireland,  Palmer,  and  Kramer 
Cases,  infra,  may  be  referred  to  in 
this  connection.  In  Ireland  v.  Champ- 
neys  (1813)  4  Taunt.  884,  128  Eng. 
Reprint,  884,  where,  after  an  inter- 
locutory judgment  in  libel  and  assess- 
ment of  damages  against  the  defend- 
ant, the  plaintiff  died  before  final 
judgment,  it  was  held  that  judgment 
could  not  be  entered  under  Stat.  17 
Car.  II.,  as  the  suit  had  abated  by  the 
plaintiff's  death.  But  in  Palmer  v. 
Cohen  (1881)  2  Barn.  &'Ad.  966,  109 
Eng.  Reprint,  1402,  it  was  held  that 
judgment  may  be  entered  under  the 
Statute  17  Car.  II.  for  the  plaintiff  in 
libel,  who  dies  after  verdict.  And  in 
Kramer  v.  Waymark  (1866)  L.  R. 
1  Exch.  (Eng-)  241,  4  Hurlst.  &  C.  427, 
36  L.  J.  Exch.  N.  S.  148,  12  Jur.  N.  S. 
395,  14  L.  T.  N.  S.  368,  14  Week.  Rep. 
659,  where  the  plaintiff  died  after  re- 
covering a  verdict  in  a  negligence 
case,  it  was  held  that  judgment  was 
properly  entered  for  him  within  the 
time  specified  in  17  Car.  II.  and  15  ft 


16  Vict,  chap*  76,  the  Utter  statute 
being,  if  anything,  broader  than  the 
former,  and  including  all  actions. 
Martin,  B.,  said:  ^I  am  unable  to 
account  for  the  construction  put  upon 
the  statute  of  Charles  in  Ireland  v. 
Champneys  (Eng.)  supra,  but  in 
Palmer  v.  Cohen  (Eng.)  supra,  the 
same  point  arose  again,  and  the  court 
of  Queen's  bench  decided,  as  I  think 
rightly,  that  the  words  of  that  stat- 
ute are  express  and  admit  of  no 
doubt." 

Fending  appeals. 

When  a  judgment  for  a  plaintiff  in 
a  personal  action  has  been  erroneous- 
ly set  aside,  and  a  subsequent  final 
judgment  against  him  is  brought  up 
by  writ  of  error,  pending  which  he 
dies,  the  Supreme  Court  will  affirm 
the  judgment  in  his  favor  nunc  pro 
tunc  as  of  the  date  when  it  was  re- 
versed. Coughlin  V.  District  of  Co- 
lumbia (1882)  106  U.  S.  7,  27  L.  ed. 
74,  1  Sup.  Ct.  Rep.  37  (see  also  Rose's 
Notes  to  this  case) . 

Where  the  defendant  died  pendin^r 
his  appeal  from  a  judgment  in  an  ac- 
tion of  slander,  but  before  argument, 
judgment  of  afiirmance  was  entered 
as  of  a  day  previous  to  such  death. 
See  Miller  v.  Gunn  (1852)  7  How.  Pr. 
(N.  Y.)  159. 

Where,  on  an  appeal  from  a  judg- 
ment for  the  plaintiff  in  an  action  o! 
slander,  the  judgment  was  reversed, 
and  shortly  thereafter  the  appellant 
died,  the  appellate  court,  on  rehear- 
ing, reduced  the  verdict  by  an  amount 
sufficient  to  free  it  from  the  errors  of 
the  trial,  and  directed  judgment  to 
be  entered  as  of  the  time  of  the  orig- 
inal reversal.  Hocks  v.  Sprangers 
(1902)  113  Wis.  123,  87  N.  W.  1101. 
89  N.  W.  113. 

But  judgment  cannot  be  rendered 
nunc  pro  tunc  to  prevent  the  abate- 
ment of  the  writ  of  error  by  the  death 
of  the  accused,  after  submission  of 
his  writ  of  error  to  review  a  judgment 
of  conviction  and  sentence  to  impris- 
onment. O'SuUivan  v.  People  (1892) 
144  in.  604,  20  L.R,A.  143,  32  N,  E. 
192. 

Where  the  plaintiff  appealed  from 
a  judgment  against  him  in  malicious 
prosecution,  and  one  of  the   defend- 
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ants  died  after  submission  on  the  ap* 
pealy  judgment  of  reversal  was  en- 
tered as  of  the  term  of  submission, 
wliieh  is  the  general  rule  laid  down 
by  the  Indiana  statute.  Lockenour  v. 
Sides  (1877)  67  Ind.  360,  26  Am.  Rep. 
58»  For  other  cases  under  the  Indi- 
ana statute,  see  Knox  v.  Golding 
(1910)  46  Ind.  App.  634,  91  N.  E.  857, 
92  N.  E.  986;  Steiert  v.  Coulter 
(1913)  54  Ind.  App.  643,  102  N.  E. 
Il8,  103  N.  E.  117,  4  N.  C.  C.  A.  561, 

VI»  Particular  statutes, 

Iti  Indiana  it  was  a  good  while  ago 
provided  by  statute  that  where  a  par- 
ty dies  after  submission  on  appeal, 
but  before  decision,  judgment  shall 
be  rendered  as  of  the  term  at  which 
the  submission  was  made.  Gas  Light 
&  Coke  Co.  V.  New  Albany  (1894)  139 
Ind.  660,  39  N.  E.  462.  For  other  de- 
cisions under  the  statute,  see  Locken- 
our V.  Sides  (1877)  57  Ind.  360,  26 
Am.  Rep.  58;  Jeffries  v.  Lamb  (1880) 
78  Ind.  202;  State  ex  rel.  Stuart  v. 
Schmidt  (1904)  163  Ind.  699,  71  N.  E. 
654;  Decker  v.  Yohe  (1913)  179  Ind. 
248,  100  N.  E.  756;  Willard  v.  Albert- 
son  <1899)  23  Ind.  App.  164,  53  N.  E. 
1077,  54  N.  E.  403 ;  Willard  v.  Albert- 
son  (1899)  23  Ind.  App.  166,  53  N. 
E.  1078,  54  N.  E.  446;  United  States 
Health  &  Acci.  Ins.  Co.  v.  Clark  (1908) 
41  Ind.  App.  345,  83  S.  E.  560;  Knox 
v.  Golding  (1910)  46  Ind.  App.  634,. 
91  N.  E.  857,  92  N.  E.  986;  Barton 
v.  Barton  (1913)  52  Ind.  App.  537,  100 
N.  E.  870;  Steiert  v.  Coulter  (1913) 
54  Ind.  App.  643,  102  N.  E.  113,  109 
N.  E.  117,  4  N.  C.  C.  A.  561;  Ash- 
well  V.  Miller  (1913)  54  Ind.  App. 
381, 103  N.  E.  37 ;  Coffin  v.  Pfau  (1915) 
61  Ind.  App.  384,  112  N.  E.  21,  117  N. 
E.  869;  Essig  v.  Porter  (1916)  —  Ind. 
App.  — ,  112  N.  E.  1005;  KeHer  v.  Cox 
(1918)  —  Ind.  App.  — ,  118  N.  E.  543. 

In  Fox  V.  Hale  &  N.  Silver  Min. 
Co.  (1895)  108  Cal.  478,  41  Pac.  328, 
referred  to  in  the  opinion  in  Re  Pills- 
bury  (reported  herewith)  ante,  1396, 
the  cause  was  finally  submitted  May 
3;  the  court  on  May  26  filed  its  writ- 
ten opinion  and  directed  counsel  to 
prepare  findings  and  a  decree  in  ac- 
cordance therewith;  and  on  June  2, 
one  of  the  defendants  died,  whereup- 
3  A.L.R.— 90. 


on  findings  and  judgment  against  him 
were  ordered  as  of  May  26.  On  ap- 
peal this  judgment  was  set  aside,  and 
it  was  ordered  that  while  the  findings 
of  fact  and  conclusions  of  law  should 
be  filed  as  of  a  date  before  the  death, 
that  the  judgment  should  be  entered 
as  of  the  date  of  the  judgment  against 
the  codefendants  of  the  deceased,  the 
court  considering  this  the  proper 
practice,  in  view  of  §  669  of  Cal.  Code 
Civ.  Proc.  quoted  in  Re  Pillsbury. 

Where  one  of  the  defendants  died 
after  verdict  for  the  plaintiff  pending 
exceptions,  and  the  stay  was  vacated 
so  far  as  to  enable  the  plaintiff  to  en- 
ter judgment  nunc  pro  tunc  as  of  the 
date  of  the  verdict,  the  court  held 
that  the  entry  nunc  pro  tunc  was  im- 
material, as  the  matter  was  controlled 
by  statute,  saying:  "The  Code 
(§  763)  provides  that  if  a  party  dies 
after  verdict  and  before  finar  judg- 
ment, the  court  must  enter  final 
judgment  in  the  name  of  the  original 
parties;  and  §  1210  provides  that 
when  judgment  is  entered  in  such  a 
case,  a  memorandum  of  the  party's 
death  must  be  entered  with  the  judg- 
ment, in  the  judgment  book,  indorsed 
on  the  judgment  roll,  and  noted  on 
the  margin  of  the  docket  of  the  judg- 
ment; and  that  such  a  judgment  does 
not  become  a  lien  upon  the  real  prop- 
erty or  chattels  real  of  the  decedent, 
but  establishes  a  debt  to  be  paid  in 
the  course  of  administration.  The 
latter  section  was  complied  with  in 
this  case,  and  the  two  sections  were 
authority  for  the  judgment  entered 
as  against  the  deceased  defendant. 
The  fact  that  the  judgment  was  en- 
tered nunc  pro  tunc  as  of  the  date  of 
the  verdict,  rather  than  as  of  the  date 
of  entry,  harmed  no  one  connected 
with  his  estate,  as  it  could  in  any 
event  be  paid  only  in  the  course  of  ad- 
ministration." Long  V.  Stafford 
(1886)  103  N.  Y.  274,  8  N.  E.  522. 

VII.  Miscellaneous, 

In  Smith  v.  Miller  (1847)  3  How. 
Pr.  (N.  Y.)  132,  it  was  held  that 
where  a  new  supreme  court  was  cre- 
ated, the  old  supreme  court  being 
vested  with  power  to  "hear  and  de- 
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termine''  suits  ready  for  hearing  or 
decision  on  a  certain  day,  the  last- 
mentioned  court  had  no  power  to  or- 
der a  judgment  entered  nunc  pro  tunc, 
where  a  party  had  died  before  that 
day. 

Where  there  is  no  written  evidence 
of  an  alleged  proceeding  in  court  in 
which  some  of  the  alleged  parties  are 
deceased,  a  judgment  cannot  be  en- 
tered nunc  pro  tunc  in  such  an  al- 
leged proceeding.  Tynan  v.  Wein- 
hard  (1894)  168  lU.  598,  88  N.  E. 
1014. 

In  Dowbiggin  v.  Harrison  (1880) 
10  Barn.  &  G.  480,  109  Eng.  Reprint, 
529,  where  there  had  been  a  nonsuit, 
the  trial  was  in  December,  1827,  the 
defendant  died  January  6,  1828,  and 
no  proceedings  were  had  till  October, 
1828,  when  an  application  was  made 
to  tax  costs.  The  court  said  that  the 
Statute  17  Car.  11.  chap.  8,  ''does  not 
apply  to  cases  of  nonsuit.  Moreover, 
the  defendant  died  before  the  day  in 
banc,  so  that,  if  the  court  could  allow 
judgment  to  be  entered  nunc  pro  tunc, 
it  would  still  be  of  a  term  after  his 
death." 

It  may  be  noted  that  where  a  ver- 


dict was  returned  for  the  plaintiff 
December  31,  in  an  action  for  a  per- 
sonal injury,  and  she  died  January 
3d,  before  the  entry  of  judgment,  it 
was  considered  that  the  entry  of  judg- 
ment nunc  pro  tunc  was  not  war- 
ranted and  was  immaterial;  but  the 
court  aflSrmed  such  judgment  on  the 
ground  that  the  defendant  had  lost 
its  opportunity  to  object.  Wilcox  v. 
International  Harvester  Co.  (1917) 
278  HL  465,  116  N.  E.  161. 

In  New  Orleans  v.  Gaines  (New 
Orleans  v.  Whitney)  (1890)  138  U.  S. 
695,  84  L.  ed.  1102,  11  Sup.  Ct.  Rep. 
428,  it  was  said  that  a  judgment  ren- 
dered after  a  defendant's  death,  with- 
out the  plaintiff's  fault,  is  not  void, 
but  that  the  irregularity  or  error  may 
be  cured  by  entering  it  nunc  pro  tunc 
as  of  a  date  prior  to  such  defendant's 
death. 

In  Dawson  v.  Waldheim  (1901)  89 
Mo.  App.  245,  referred  to  in  Re  Pills- 
bury  (reported  herewith)  ante,  13%, 
there  was  no  death,  and  the  case  ap- 
pears from  an  earlier  appeal  (1899; 
80  Mo.  App.  62)  to  have  been  an  action 
on  contract,  and  not  an  action  ex  de« 
licto.  B.  B.  B. 


J.  L.  ROBINSON,  Appt., 

V. 

INDIANA  &  ARKANSAS  LUMBER  &  MANUFACTURING  COMPANY. 

Arkanaaa  Supreme  Courts  April  le,  1917, 
(128  Ark.  560,  194  S.  W.  870.) 

Tax  —  land  purchased  for  nonpayment  of  taxes  —  exemption. 

1.  Land  purchased  by  a  levee  district  for  nonpayment  of  taxes  assessed 
by  it  is  held  by  it  in  its  governmental  capacity,  and  is  within  a  constitu- 
tional provision  exempting  from  taxation  public  property  used  exclusively 
for  public  purposes,  and  such  land  is,  therefore,  not  subject  to  state  and 
county  taxation. 

[See  note  on  this  question  beginning  on  page  1439.] 


—  exemption  —  retrospective  effect 

2.  A  constitutional  exemption  from 
taxation  will  not  be  given  a  retrospec- 
tive effect  unless  an  intention  that  it 
shall  have  such  an  effect  is  clearly  ex- 
pressed. 


—    property    held    in    governmental 
capacity. 

3.  An  exemption  from  taxation  of 
public  property  used  exclusively  for 
public  purposes  applies  to  property 
held  by  a  municipal  corporation  in  the 
exercise  of  its  functions  as  a  govern- 
mental agency,  but  not  to  that  which 
is  held  in  its  proprietary  capacity. 
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APPEjAL  by  plaintiff  from  a  decree  of  the  Chancery  Court  for  Crittenden 
County  dismissing  the  complaint  in  an  action  brought  to  quiet  title  to 
certain  wild  and  unoccupied  land.    Reversed. 


Statement  by  Hart,  J. : 

J.  L.  Robinson  instituted  this  ac- 
tion in  the  chancery  court  against 
the  Indiana  &  Arkansas  Lumber  & 
Manufacturing  Company  to  quiet 
the  title  to  certain  wild  and  unoccu- 
pied lands  in  Crittenden  county, 
Arkansas.  The  Lumber  Company 
defended  on  the  ground  that  it  had 
acquired  title  by  the  pa3nnent  of 
taxes  for  seven  years  under  the  Act 
of  March  18,  1899,  and  that  the 
plaintiff  had  been  guilty  of  laches  in 
bringing  his  suit. 

The  material  facts  are  as  follows : 
The  lands  in  controversy  were  orig- 
inally owned  by  Robert  C.  Brinkley. 
He  died  in  1878,  and  by  the  terms  of 
his  will  the  lands  became  the  prop- 
erty of  his  children.  The  board  of 
directors  of  the  St.  Francis  levee 
district  instituted  an  action  in  the 
chancery  court  under  our  statute  td 
enforce  the .  collection  of  delinquent 
levee  taxes  ifor  the  year  1898.  The 
whole  of  the  northeast  quarter  of 
section  6,  township  4  north,  range 
7  east,  containing  409  acres,  in  Crit- 
tenden county,  Arkansas,  was  sold 
under  the  decree,  and  the  levee  dis- 
trict became  the  purchaser  at  its 
own  sale.  On  September  11,  1899, 
the  levee  district  conveyed  to  the  de- 
fendant along  with  20,000  acres  of 
other  lands,  lots  15,  16,  17,  and  18 
of  the  northeast  quarter  of  said  sec- 
tion 6,  for  the  sum  of  $1  per  acre. 
On  the  17th  day  of  February,  1916, 
the  devisees  under  the  will  of  R.  C. 
Brinkley  executed  a  quitclaim  deed 
to  the  defendant  for  these  lots,  as 
well  as  the  lots  herein  sued  for.  On 
the  6th  day  of  October,  1916,  the 
levee  district  executed  a  deed  to 
plaintiff  to  lots  1,  2,  7,  8,  9,  and  10 
of  the  northeast  quarter  of  said  sec- 
tion 6,  containing  249.19  acres,  and 
on  the  22d  day  of  December,  1915, 
plaintiff  instituted  this  action 
against  the  defendant  to  quiet  his 
title  to  said  lots.  The  lots  in  con- 
troversy have  greatly  increased  in 
value  since. they  were  purchased  by 
the  levee  district  at  its  sale  for  levee 


taxes.  It  was  shown  by  the  defend- 
ant that  a  purchaser  at  a  tax  sale 
for  the  taxes  of  1887,  which  is  con- 
ceded to  be  void,  executed  to  it  a 
warranty  deed  to  said  lots.  It  was 
also  shown  by  the  defendant  that  it 
had  paid  the  taxes  on  said  lands 
for  seven  years  under  the  Act  of 
March  18,  1899,  and  that  the  lands 
have  always  been  wild  and  unoccu- 
pied, and  have  never  been  in  the  ac- 
tual possession  of  anyone. 

The  court  held  that  the  plaintiff 
was  barred  of  relief  by  reason  of 
the  payment  of  taxes  by  the  defend- 
ant for  more  than  seven  years  under 
color  of  title,  and  a  decree  was  en- 
tered dismissing  the  plaintiff's  com- 
plaint for  want  of  equity.  The 
plaintiff  has  appealed. 

Mr.  R.  C.  Brown,  for  appellant: 
The  lands  of  the  St.  Francis  levee 
district  are  not  only  exempt  from  tax- 
ation, but  are  also  immune  from  other 
rules  which  apply  to  individuals,  in- 
cluding the  Statute  of  Limitations,  as 
regards  all  of  its  functions  of  a  gov- 
ernmental nature. 

Carson  v.  St.  Francis  Levee  Dist.  59 
Ark.  513,  27  S.  W.  590;  St.  Francis 
Levee  Dist.  v.  Fleming,  98  Ark.  490, 
125  S.  W.  132,  659 ;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Levee  Dist.  103  Ark.  127, 
145  S.  W.  892;  AHheimer  v.  Plum  Bay- 
ou Levee  Dist.  79  Ark.  234,  95  S.  W. 
140 ;  Goyer  Co.  v.  Williamson,  107  Ark. 
1S9,  154  S.  W.  525;  Board  of  Improve- 
ment v.  Moreland,  94  Ark.  380,  127  S. 
W.  469,  21  Ann.  Cas.  957 ;  Boone  Couh^ 
ty  V.  Keck,  31  Ark.  387;  Miller  v.  Hen- 
ry, 105  Ark.  261,  150  S.  W.  700,  Ann. 
Cas.  1914D,  764;  Gustaveson  v.  Dwy- 
er,  78  Wash,  336, 139  Pac.  194,  affirmed 
on  rehearing  in  83  Wash.  303, 145  Pac. 
458;  Memphis  v.  Looney,  9  Baxt.  130; 
Eastern  State  Hospital  v.  Graves 
(Eastern  State  Hospital  v.  Winston) 
105  Va.  151,  3  L.R.A.(N.S.)  746,  52 
S.  E.  837,  8  Ann.  Cas.  701 ;  Plummer  v. 
School  Dist.  90  Ark.  236,  134  Am.  St. 
Rep.  28,  118  S.  W.  1011,  17  Ann.  Cas. 
508;  Eureka  Stone  Co.  v.  First  Chris- 
tian Church,  86  Ark.  212,  126  Am.  St. 
Rep.  1088,  110  S.  W.  1042;  Comanche 
County  V.  Burks,  —  Tex.  Civ.  App.  — , 
166  S.  W.  470;  Burr  v.  Boston,  208 
Mass.  537,  84  L.R.A.(N.S.)  143,  95  N. 
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E.  208 ;  Penick  v.  Foster,  129  Ga.  217, 
12  L.R.A.  (N.S.)  1160,  58  S.  E.  773,  12 
Ann.  Gas.  346. 

The  lands  of  the  district  were  in  no 
event  subject  to  taxation  until  the 
year  1913,  if  at  all. 

State  V.  County  Ct.  19  Ark.  360; 
McGehee  v.  Mathis,  21  Ark.  40,  4  Wall. 
143,  18  L.  ed.  314;  Crafts  v.  Ray,  22 
R.  I.  179,  49  L.R.A.  604,  46  Atl.  1048 ; 
Kentucky  Electric  Co.  v.  Buechel,  146 
Ky.  660,  38  L.R.A.(N.S.)  907,  143  S. 
W.  58,  Ann.  Gas.  1913C,  714;  Aplin  v. 
University  of  Michigan,  83  Mich.  467, 
10  L.R.A.  377,  47  N.  W.  440;  Widows' 
&  Orphans'  Home  v.  Com.  126  Ky.  386, 
.16  L.R.A.(N.S.)  829,  103  S.  W.  354; 
Vanderbilt  University  v.  Cheney,  116 
Tenn.  260,  94  S.  W.  90;  Book  Agents 
V.  Hinton,  92  Tenn.  188,  19  LuR.A.  289, 
21  S.  W.  321 ;  Webster  City  v.  Wright 
County,  144  Iowa,  502,  24  L.R.A.(N.S.) 
1205, 123  N.  W.  193;  Richmond  County 
Academy  v.  Augusta,  90  Ga.  634,  20 
L.R.A.  151,  17  S.  E.  61;  Com.  ex  rel. 
Albritton  v.  Lebanon  Waterworks 
(Com.  ex  rel.  Albritton  v.  Rubel)  130 
Ky.  61,  20  L.R.A.(N.S.)  224,  112  S.  W. 
1128;  Foster  v.  Duluth,  120  Minn.  484, 
48  L.R.A.(N.S.)  707,  140  N.  W.  129; 
Hot  Springs  School  Dist.  v.  Sisters  of 
Mercy,  84  Ark.  497,  106  S.  W.  954. 

Messrs.  Daggett  &  Daggett  for  ap- 
pellee. 

Hart,  J.,  delivered  the  opinion  of 
the  court : 

The  correctness  of  the  decision  of 
the  chancellor  depends  upon  vrheth- 
erornot  the  lands  in  controversy  in 
this  case  were  subject  to  taxation 
for  county  and  state  taxes  after  they 
were  purchased  by  the  levee  dis- 
trict at  its  own  sale  for  levee  taxes. 
Article  16,  §  5,  of  the  Constitution 
of  1874,  provides  that  all  property 
subject  to  taxation  shall  be  taxed 
according  to  its  value,  provided  that 
the  following  property  shall  be  ex- 
empt from  taxation:  Public  prop- 
erty used  exclusively  for  public  pur- 
poses ;  churches  used  as  such ;  ceme- 
teries used  exclusively  as  such; 
school  buildings  and  apparatus; 
libraries  and  grounds  used  exclu- 
sively for  school  purposes;  and 
buildings  and  grounds  and  materials 
used  exclusively  for  public  charity. 

Section  6  provides  that  all  laws 
exempting  property  from  taxation 


other  than  is  provided  in  this  Con- 
stitution shall  be  void. 

It  is  insisted  by  both  parties  that 
this  question  has  already  been  de- 
cided in  their  favor  by  a  previous 
decision  in  this  court.  Counsel  for 
the  defendant  rely  upon  the  case  of 
Bonner  v,  St.  Francis  Levee  Dist. 
77  Ark.  519,  92  S.  W.  1124.  There 
the  court  said  that  the  lands  in 
controversy  continued  subject  to 
taxation  after  they  were  acquired 
by  the  St.  Francis,  levee  district. 
The  levee  district  haci  purchased  the 
lands  in  that  case  on  the  24th  day 
of  January,  1898,  for  unpaid  levee 
taxes,  and  on  the  second  Monday  in 
June,  1898,  Bonner  purchased  the 
same  land  at  a  sale  for  state  and 
county  taxes.  There  the  assessment 
had  been  completed,  and  the  state 
and  county  taxes  had  become  a  fixed 
lien  on  the  lands  before  their  pur- 
chase by  the  levee  district,  and  the 
court  simply  meant  to  hold  that  a 
change  in  the  use  of  the  property 
after  the  state  and  county  taxes  had 
become  a  lien  did  not  release  the 
land  from  liability  for  such  taxes. 
The  reason  is  that  to  so  hold  would 
be  to  give  a  retrospective  effect  to 
the  section  of  the  jConstitution  above 
referred  to.  An'  exemption  from 
taxes  created  by  the  Constitution 
will  not  be  given  a  retrospective  ef- 
fect unless  an  intention  that  it  shall 
have  such  an  effect  is  clearly  ex- 
pressed, and  it  is  apparent  that  the 

section  of    our  Con-    T«-exemptlon 
Stitution  relating  to    -retropectiTe 

this  subject  was  not  *  ***" 
intended  to  operate  retrospectively. 
Philadelphia  v.  Pennsylvania  Co.  6 
Ann.  Gas.  437,  and  case  note,  214 
Pa.  138,  63  Atl.  420.  So  it  will  be 
readily  seen  that  the  Bonner  Case 
is  not  an  authority  for  the  position 
taken  by  counsel  for  the  defendant. 
Counsel  for  plaintiff  rely  on  the 
case  of  Miller  v.  Henry,  105  Ark. 
261, 150  S.  W.  700,  Ann.  Cas.  1914D, 
754.  There  the  court,  at  the  end  of 
an  opinion  which  was  devoted  al- 
most exclusively  to  other  proposi- 
tions, said  the  lands  which  had  been 
bought  in  by  the  St.  Francis  levee 
district  at   a  sale  for  levee  taxes 
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were  not  subject  to  taxation  while 
in  the  hands  of  the  levee  district,  but 
no  reason  was  given  for  such  hold- 
ing. 

We  now  propose  to  take  up  the 
question  and  decide  it  anew,  for  the 
reason  that  it  is  now  earnestly  in- 
sisted that  such  a  holding  is  in  di- 
rect conflict  with  the  holding  of  this 
court  in  School  Dist.  v.  Howe,  62 
AA.  481,  37  S.  W.  717,  and  Brodie 
V-  Fitzgerald,  57  Ark.  445,  22  S.  W. 
2(k 

The  St.  Francis  levee  district  is  a 
quasi  corporation  to  which  is  dele- 
gated certain  powers  as  a  govern- 
mental agency.  Carson  v.  St.  Francis 
Levee  Dist.  59  Ark.  513, 27  S.  W.  590, 
afld  St.  Francis  Levee  Dist.  v.  Flem- 
ing, 93  Ark.  490, 125  S.  W.  132,  659. 
The  correctness  of  the  chancellor's 
holding  depends  upon  whether  the 
lands  were  acquired  by  the  levee 
district  in  its  proprietary  capacity, 
or  m  the  exercise  of  its  functions  as 
a  governmental  agency.  In  the 
-property  neia     former     case     the 

In  vo^ermmentjftl    lands   WOUld   not   be 

e-pacity.  exempt,  and  in  the 

latter  they  would  be  exempt,  from 
taxation.  This  distinction,  we  think, 
had  been  recognized  in  our  previous 
decisions  relating  to  the  question. 

In  the  case  of  Brodie  v.  Fitz- 
gerald, 57  Ark.  445,  22  S-  W.  29,  the 
court  held  that  the  hospital  build- 
ings, grounds,  and  materials,  under 
our  Constitution,  were  exempt  from 
taxation,  but  that  the  property 
leased  or  rented  was  not  exempt, 
though  the  revenues  were  applied 
solely  to  the  subject  of  the  public 
charity.  The  reason  is  that  under 
our  Constitution  it  is  only  when  the 
property  itself  is  actually  and  di- 
rectly used  for  public  charity  that 
the  law  exempts  it  from  taxation. 

In  the  later  case  of  Hot  Springs 
School  Dist.  V.  Sisters  of  Mercy,  84 
Ark.  497,  106  S.  W.  954,  we  held 
that  a  hospital  building,  with  the 
grounds  connected  therewith,  which 
was  used  in  the  operation  of  a  pub- 
lic charity,  was  not  excluded  from 
constitutional  exemption  from  tax- 
ation merely  because  patients  who 
vrete  able  to  do  so  paid  for  the  at- 


tention and  medicine  which  they  re- 
ceived, if  the  profits  derived  there- 
from were  put  back  into  the  oper- 
ation of  the  public  charity,  lixere 
was  a  mixed  use,  so  to  speak,  of  the 
property,  but  the  dominant  purpose 
was  the  operation  of  the  hospital  as 
a  public  charity,  and  the  receiving 
of  pay  patients  was  merely  inci- 
dental to  the  main  purpose.  So  we 
held  the  property  was  still  actually 
and  directly  used  for  public  charity, 
and  that  the  Constitution  exempted 
it  from  taxation. 

In  the  case  of  School  Dist.  v. 
Howe,  62  Ark.  481,  37  S.  W.  717, 
a  portion  of  the  military  reservation 
at  Fort  Smith  was  donated  by  act 
of  Congress  to  the  city  of  Fort 
Smith  to  be  held  in  trust  for 
the  use  of  the  free  public  schools 
of  the  city.  The  act  provided  that 
within  ten  years  the  land  should 
be  laid  off  into  lots,  and  that 
the  lots  be  sold  at  public  sale,  and 
that  the  proceeds  should  be  paid 
to  the  treasurer  of  the  school  board 
to  be  used  for  school  purposes.  Aft- 
erward our  legislature  passed  an  act 
providing  that  the  school  district  of 
Fort  Smith  be  empowered  and  re- 
quired to  become  a  purchaser  at  said 
sale,  and  own,  lease,  control,  and 
sell  the  same.  The  property  involved 
in  that  suit  was  acquired  by.  the 
school  district  by  purchase  under 
the  act.  Most  of  the  property  con- 
sisted of  unimproved  city  lots,  but 
some  of  the  lots  had  buildings  upon 
them  and  were  rented.  The  court  in 
its  opinion  recognized  that  the  prop- 
erty did  not  contain  any  school 
buildings,  or  libraries  and  grounds 
used  exclusively  for  school  purposes, 
within  the  meaning  of  article  16,  § 
5,  of  our  Constitution,  and  proceed- 
ed to  a  discussion  of  the  question  of 
whether  it  was  public  property  used 
exclusively  for  public  purposes  with- 
in the  meaning  of  that  section  of  the 
Constitution. 

The  court  said  that  to  justify  it 
in  holding  that  the  property  was  ex- 
empt there  must  be  found  in  the 
Constitution  itself,  provision  for  its 
exemption.  The  court  further  said 
that  it  was  conceded  that  land  was 
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public  property,  but  the  question  of 
its  exemption  from  taxation  was 
not  determined  alone  by  its  charac- 
ter as  public  property,  but  also  by 
the  nature  of  its  use.  After  a 
thorough  discussion  of  the  question, 
the  court  correctly  held  that  the 
property  was  not  exempt  from  tax- 
ation under  our  Constitution,  be- 
cause it  was  held  by  the  school  dis- 
trict solely  for  sale  or  rent,  and  for 
the  sale  for  profit,  and  was  not,  in 
the  meaning  of  the  Constitution 
used  exclusively  for  public  purposes, 
and  was,  therefore,  subject  to  tax- 
ation. The  construction  is  in  ac- 
cord with  the  almost  unanimous 
holding  of  the  courts  of  last  resort 
of  other  states,  having  a  provision 
of  the  Constitution  similar  to  our 
own.  The  reason  for  so  holding  is 
clearly  stated  in  a  quotation  by  the 
supreme  court  of  Ohio  in  Benjamin 
Rose  Institute  v.  Myers,  92  Ohio  St. 
252,  L.R.A.1916D,  1170,  110  N.  E. 
924,  from  Academy  of  Richmond 
County  V.  Bohler,  80  Ga.  159,  7  S. 
E.  633,  as  follows :  "Property  used 
to  produce  income  to  be  expended  in 
charity  is  too  remote  from  the  ulti- 
mate charitable  object  to  be  exempt. 
If  property  is  allowed  to  be  used  as' 
taxed  property,  it  also  is  to  be  taxed. 
If  it  competes,  in  the  common  busi- 
ness and  occupations  of  life,  with 
the  property  of  other  owners,  it 
must  bear  the  tax  which  theirs 
bears.'^ 

There  is  a  material  difference  be- 
tween the  use  of  property  exclusive- 
ly for  public  purposes,  and  renting 
it  out  and  then  applying  the  pro- 
ceeds arising  therefrom  to  the  pub- 
lic use.  The  property,  under  our 
Constitution,  must  be  actually  oc- 
cupied or  made  use  of  for  a  public 
purpose,  and  our  court  has  recog- 
nized the  difference  between  the  ac- 
tual use  of  the  property  and  the 
use  of  the  income.  So  it  will  be 
seen  that,  in  our  own  cases  last  re- 
ferred to,  the  property  itself  was 
not  directly  occupied  or  made  use 
of  for  public  purposes,  but  only  the 
income  derived  therefrom,  and  for 
this  reason  the  court  held  that  the 


property  was  not  exempt  from  taxa- 
tion under  our  Constitution. 

In  the  present  case  the  facts  are 
essentially  different.  The  St.  Fran- 
cis levee  district  was  created  for  the 
purpose  of  constructing  and  main- 
taining a  levee  along  the  Mississippi 
river,  on  the  eastern  border  of  our 
state.  To  accomplish  the  purpose 
of  its  organization  it  was  given  the 
power  of  eminent  domain  and  of 
taxation  for  levee  purposes.  The 
district  was  given  the  power  to  in- 
stitute a  suit  to  enforce  the  collec- 
tion of  delinquent  levee.  taxes>  and  to 
buy  in  the  lands  at  a  sale  therefor 
when  no  one  else  offered  to  bid 
thereat,  and  then  to  again  sell  the 
land  so  acquired  and  to  devote 
the  proceeds  to  the  use  for  which  the 
levee  taxes  were  intended.  The 
lands  in  controversy  were  acquired 
by  the  levee  district  at  a  sale  for 
levee  taxes  and  were  held  by  the 
levee  district  until  it  could  dispose 
of  them.  Thus  it  will  be  seen  that 
the  levee  district  acquired  the  land 
in  the  exercise  of  its  governmental 
functions,  and,  during  the  interval 
between  its  purchase  and  resale  on 
the  lands,  they  were  not  subject 
to  taxation.  If  the  _j^^  uw^^mmed 
property  should  be  tornon^mw^^^t 
taxed  while  so  held  JiemptiTo. 
by  the  levee  dis- 
trict, new  taxes  must  be  levied  to 
meet  this  tax.  It  is  absolutely  es- 
sential that  taxes  should  be  levied 
in  order  to  carry  out  the  purpose 
for  which  the  levee  district  was  or- 
ganized, and  If  the  property,  which 
the  levee  district,  to  protect  itself, 
purchased  at  a  levee  tax  sale,  was 
subject  to  state  and  county  taxes 
while  in  its  hands,  the  property 
owners  of  the  levee  district  would 
have  to  pay  additional  taxes.  The 
levee  district  only  held  the  lanc-d 
that  it  acquired  at  levee  tax  sale  un- 
til it  was  practical  to  dispose  of 
them  again.  They  were  not  held 
for  any  purpose  of  gain  or  as  in- 
come-producing property.  When 
sold,  the  proceeds  took  the  place  of 
the  levee  taxes,  for  the  enforcement 
of  which  and  the  expenses  incident 
thereto,  they  were  sold,  and  in  this 
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way  we  think  the  lands  were  direct- 
ly and  immediately  used  exclusively 
for  public  purposes,  within  the 
meaning  of  the  Constitution,  and 
were  not  subject  to  taxation. 

Moreover,  Judge  Cooley  says  that 
exemption  from  taxation  of  prop- 
erty which  belongs  to  the  state  and 
its  agencies,  which  is  held  by  them 
for  governmental  purposes,  rests 
upon  implication.  He  said  that  to 
levy  taxes  upon  such  property  would 
render  necessary  new  taxes  to  meet 
the  demand  of  this  tax,  and  thus 
the  public  would  be  taxing  itself  in 
order  to  raise  money  to  pay  over  to 
itself,  and  no  one  would  be  benefited 
but  the  officers  employed,  whose 
compensation  would  go  to  increase 
the  useless  levy.  1  Cooley,  Taxn.  3d 
ed.  pp.  263  and  264;  Re  Hamilton, 
148  N.  Y.  310,  42  N.  E.  717. 

Having  held  that  the  property  is 
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exempt  from  taxation,  the  defense 
of  the  defendant  necessarily  passes 
Qut  of  the  case. 

It  follows  that  the  decree  will  be 
reversed,  and  the  cause:  will  be  re- 
manded with  directions  to  grant  the 
prayer  of  the  complaint. 

Petition  for  rehearing  denied. 


KOTXL 

The  reported  case  (Robinson  v. 
Indiana  &  A.  Lumber  &  Mfg.  Co.  ante, 
1426)  extends  the  principle  of  immu- 
nity of  public  property  from  taxation 
to  lands  purchased  by  a  levee  district 
for  nonpajonent  of  taxes,  and  held  un- 
til it  could  dispose  of  them.  The  gen- 
eral subject  of  taxation  of  property 
owned  by  a  public  body,  but  not  devot- 
ed to  public  use,  is  discussed  in  the 
annotation  beginning  at  page  1439. 


JOHNSON  CITY,  Appt., 

V. 

J.  W.  WEEKS  et  al. 

Tenneaaee  Supreme  Court  ^  Septeniher  Term,  1916. 
(133  Tenn.  277,  180  S.  W.  327.) 

Tax  T—  exemption  —  water  pipe  line. 

1.  The  supplying  by  a  municipal  corporation  through  its  own  mains, 
of  water  from  its  surplus  to  a  national  soldiers'  home  adjacent  to  its 
limits,  is  within  a  constitutional  provision  excepting  from  taxation  prop- 
erty held  by  cities  and  towns  and  used  exclusively  for  public  or  corporate 
purposes,  so  as  to  relieve  the  main  through  which  the  water  is  carried 
from  taxation. 

ISee  note  on  this  question  beginning  on  page  1439.] 


Definition  —  adjacent  territory. 

2.  The  term,  "adjacent  territory," 
in  a  statute  permitting  a  municipal 
corporation  to  own  and  operate  a  sys- 
tem of  waterworks  for  such  city  and 
adjacent  territory,  means  the  suburbs 
of  the  city  not  within  the  limits  of 
another  municipality. 

[See  19  R.  C.  L.  790.] 


Municipal  corporation  —  what  is  — ^ 
soldiers'  home. 

3.  A  home  for  disabled  soldiers  ad- 
ministered by  the  Federal  government 
through  the  medium  of  an  incorporate 
ed  entity  is  not  a  municipal  corpora- 
tion. 

[See  19  R.  C.  L.  691.] 


Appeal  by  complainant  from  a  decree  of  the  Chancery  Court  for  Wash- 
ington County  (Haynes,  Chancellor)  in  favor  of  defendants  in  a  suit  to 
enioin  them  from  assessing  and  collecting  taxes  for  county  purposes  upon 
a  water  pipe  line  owned  by  the  city.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  George  C.  Sells  for  appellant. 

Mr.  J.  Stanley  Barlow,  for  appellee 
Weeks : 

The  line  of  pipe  leading  from  the 
corporate  limits  of  the  city  of  John- 
son City  to  the  Soldiers'  Home  is  sub- 
ject to  taxation  by  the  county  and 
state. 

Knoxville  v.  Park  City,  130  Tenn* 
626,  L.R.A.1915D,  1103,  172  S.  W.  286; 
Clarksville  v,  Montgomery  County,  — 
Tenn.  — ,  62  S.  W.  34 ;  Ward  Seminary 
V.  Nashville,  129  Tenn.  412,  167  S.  W. 
113;  South  Pasadena  v.  Pasadena 
Land  &  Water  Co.  152  Cal.  579,  93  Pac. 
490;  Stiles  v.  Newport,  76  Vt.  154,  56 
Atl.  662;  Com.  v.  Covington,  128  Ky. 
36,  14  L.R.A.(N.S.)  1214,  107  S.  W. 
231 ;  Nashville  v.  Smith,  86  Tenn.  213, 
6  S.  W.  273,  8.  c.  88  Tenn.  464,  7  L.R.A, 
469,  12  S.  W.  924. 

Williams,  J.,  delivered  the  opinion 
of  the  court : 

The  bill  of  complaint  was  filed  by 
the  city  of  Johnson  City,  a  munici- 
pal corporation,  to  enjoin  the  officials 
of  Washington  county  from  assess- 
ing and  collecting  taxes  for  county 
purposes  upon  a  water  pipe  line, 
owned  by  the  city,  that  extends  from 
its  corporation  boundary  line  to  the 
south  gate  of  the  National  Home  for 
Disabled  Volunteer  Soldiers,  an  in- 
stitution occupying  a  park  of  sev- 
eral hundred  acres,  partly  within 
and  for  the  most  part  without  the 
corporate  limits. 

In  the  bill  it  is  alleged  that  the 
city  installed  this  pipe  line  for  the 
purpose  of  disposing  of  surplus  wa- 
ter,^ not  needed  or  used  by  the  city 
or  its  inhabitants,  as  a  supply  for 
the  members  of  the  Home  adequate 
to  their  needs;  that  the  Home  has 
about  one  thousand  five  hundred 
members,  a  number  of  whom  are 
citizens  of  Johnson  City;  that  it  is 
to  the  interest  of  the  city  that  such 
a  supply  be  furnished,  as  otherwise 
the  water  supply  of  the  Home  was 
inadequate  and  unwholesome,  there- 
by endangering  the  members  and 
the  residents  of  the  city;  that  the 
only  recourse  of  the  Home  for  an 
adequate  supply  is  from  the  munici- 
pal plant;  that  the  rentals  collected 
from  that  institution  are  used  with- 
in the  limits  of  Johnson  City  for 
municipal    purposes,    in    extending 


and  improving  complainant's  water 
system. 

It  is  alleged  that  the  levy  would 
be  void  as  being  on  property  of  com- 
plainant that  is  not  subject  to  taxa- 
tion, and  the  bill  was  filed  to  have 
the  right  of  the  complainant  city 
and  of  the  county  determined. 

A  demurrer  was  filed  by  the  cam- 
•ty  officials,  which  was  sustained  by 
the  chancellor,  whp  conceived  that, 
while  the  pipe  line  was  properly  in 
use  for  a  corporate  proprietary  pur- 
pose, it  was  not  used  for  a  public 
purpose  within  the  meaning  of  our 
Constitution  and  Revenue  Act. 

The  Constitution,  art.  2,  §  28,  pro- 
vides: "All  property  .  •  .  shall 
be  taxed,  but  the  legislature  may 
except  such  as  may  be  held  by  .  •  . 
cities  or  towns,  and  used  exclusively 
for  public  or  corporation  purposes" 

The  Revenue  Act  undertakes  to 
exempt  from  taxation  all  property 
of  cities  or  towns  ''that  is  used  ex- 
clusively for  public  or  municipal 
purposes.*' 

The  city  of  Johnson  City  was  au- 
thorized to  lay  a  pipe  line  to  sup- 
ply the  National  Home  for  Disabled 
Volunteer  Soldiers,  lying  beyond  its 
corporate  limits,  under  the  grant  of 
power  contained  in  Acts  1909,  chap. 
121,  to  "own  and  operate  a  system  of 
waterworks  for  said  city  and  ad- 
jacent territory."  Omaha  Water 
Co.  V.  Omaha,  89  C.  C.  A.  205,  162 
Fed.  225,  15  Ann.  Gas.  498,  and 
same  case,  218  U.  S.  180,  48  L.R.A. 
(N.S.)  1084,  54  L.  ed.  991,  30  Sup. 
Ct.  Rep.  615. 

The  last  phrase,  "adjacent  terri- 
tory,"    we     take    to    DeHnitfm- 

mean    its    suburbs  •ajacent 
not  within  the  lim-  ^•^"•"•*'^- 
its  of  another  municipality. 

The  National  Home  for  Disabled 
Volunteer  Soldiers  is  but  a  charity 
of  the  national  government,  admin- 
istered through  the  medium  of  an 
incorporated  entity.  Overholser  v. 
National  Home,  68  Ohio  St.  236,  62 
L.R.A.  936,  96  Am.  St.  Rep.  658,  67 
N.  E.  487 ;  Ohio  v.  Thomas,  173  U.  S. 
276,  43  L.  ed.  699,  19  Sup.  Ct.  Rep. 
453 ;  Lyle  v.  National  Home  (C.  C) 
170  Fed.  846. 


JOHNSON  CITY  v.  WEEKS. 
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That  institution  is  in  no  sense  a     Covington,   supra, 
municipal  corporation,  but  stands  in 

the  same  plight  as 
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^hat  !■-  administered  as 


•oldlerii'  kome. 
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agency  of  the  state 
government,  such,  for  example,  as 
the  state  normal  school  located  near 
the  same  city. 

The  question  to  be  solved,  there- 
fore, is:  If  a  niunicipality  lay  a 
water  line  from  its  corpoi*ate  limits 
to  such  an  institution,  or  construct 
a  lighting  line  for  the  purpose  of 
supplying  water  or  light  (as  the 
case  may  be)  from  its  plant  for  such 
an  institution,  located  in  territory 
adjacent  to  the  corporate  boundary, 
is  such  line  subject  to  taxation  (or 
to  be  treated  as  unexempt)  in  behalf 
of  the  county  in  which  such  frag- 
ment of  line  lies  ? 

We  had  thought  that  the  argu- 
ment of  this  court  in  the  case  of 
Knoxville  v.  Park  City,  130  Tenri. 
626,  L.R.A.1915D,  1103,  172  S.  W. 
286,  fairly  demonstrated  a  negative 
answer ;  but  the  counsel  of  the  coun- 
ty of  Washington  relies  upon  tfiat 
case  as  one  announcing  a  doctrine 
to  the  contrary. 

In  that  case  the  following  lan- 
guage was  used :  "The  court  of  ap- 
peals of  Kentucky,  in  the  later  case 
of  Com.  V.  Covington,  128  Ky.  36, 
14  L.R.A.(N.S.)  1214, 107  S.  W.  231, 
held  that  the  fact  that  water  was 
furnished,  for  compensation,  to  in- 
habitants of  its  suburbs,  without  its 
or  any  corporate  limits,  does  not 
alter  the  public  purpose  or  use  of 
its  water  system  so  as  to  make  it 
subject  to  taxation.  But  the  court 
took  care  to  distinguish  the  case  it 
had  in  hand  from  the  one  we  have 
under  investigation,  saying:  *We 
do  not  mean  that  a  city  may  enter 
upon  the  business  of  maintaining  a 
waterworks  system  for  other  cities 
or  towns,  but  only  that  the  fact 
that  it  incidentally  furnishes  water 
to  a  considerable  number  of  persons 
in  proximity  to  the  city,  without  in- 
jury to  the  rights  of  the  city,  does 
not  alter  the  public  character  or  use 
of  the  property  or  make  it  subject 
to  taxation.'    The  ruling  in  Com.  v. 


is  in  harmony 
with  the  decision  of  many  courts  to 
the  effect  that  the  fact  that  water 
is  furnished  to  inhabitants  of  unin- 
corporated suburbs  is  a  mere  inci- 
dent to,  and  not  destructive  of,  the 
public  use." 

Later  on  in  the  opinion  in  Knox- 
ville V.  Park  City,  the  case  of  Smith 
V.  Nashville,  88  Tenn.  464,  7  L.R.A. 
469, 12  S.  W.  924,  was  referred  to  as 
drawing  the  same  distinction  be- 
tween a  furnishing  of  water  to  in- 
habitants of  unincorporated  sub- 
urbs, and  a  furnishing  by  one  city 
to  another  and  distinct  municipal- 
ity, by  means  of  a  physical  plant 
owned  by  the  former  in  the  bounda- 
ries of  the  latter. 

The  argument  and  the  holding  in 
the  case  of  Knoxville  v.  Park  City 
was  that  the  public  character  of  the 
property  there  involved  was  lost  be- 
cause Knoxville  could  not  serve, 
even  incidentally,  its  own  corporate 
public  purpose  by  means  of  a  water 
system  owned  by  it  in  Park  City; 
that  all  public  municipal  powers  and 
purposes  exercisable  in  the  borders 
of  the  latter  city  were  by  legislative 
act  devolved  on  the  municipality  of 
Park  City;  and  that  'Vhat  is  the 
primary  public  purpose  of  Park  City 
may  not  be  an  incidental  public  pur- 
pose of  Knoxville." 

In  Perth  Amboy  v.  Barker,  74  N. 
J.  L.  127,  65  Atl.  201,  Mr.  Justice 
Pitney  delivering  the  opinion,  it  was 
held  that  the  right  of  a  city  to  ex- 
emption from  taxation  as  to  prop- 
erty, "when  used  for  public  pur- 
poses," was  not  lost  by  the  fact  that 
sales  of  surplus  water  were  made  to 
parties  outside  the  territorial  limits 
of  the  city.  It  was  there  said: 
"The  sales  of  water  outside  of  Perth 
Amboy  are  merely  incidental  to  the 
general  public  purposes  for  which 
the  .  waterworks  were  established 
and  are  being  maintained  and  oper- 
ated by  that  city.  ...  In  our 
view,  such  use  of  the  surplus  water 
does  not  take  away  the  right  of 
Perth  Amboy  to  exemption  from 
taxation  upon  the  property  that  is 
used  primarily  and  principally  for 
the  public  purposes  of  that  city. 
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See  State,  Newark,  Prosecutor,  v. 
Verona  Twp.  59  N.  J.  L.  94,  34  Atl. 
1060." 

See  also  Henderson  v.  Young,  119 
Ky.  224,  83  S.  W.  583;  Simson  v. 
Parker,  190  N.  Y.  19,  82  N.  E.  732 ; 
Re  Orillia,  7  Ont.  L.  Rep.  389;  4 
McQuillin,  Mun.  Corp.  3858. 

If  we  resort,  as  we  did  in  the  case 
of  Knoxville  v.  Park  City,  to  the 
taw  of  eminent  domain  to  aid  in  as- 
certaining by  analogy  the  import  of 
the  phrase,  "public  purpose,"  we  find 
the  rule  there  to  be  that  if  a  city 
disposes  or  purposes  to  dispose  of 
surplus  water  for  such  an  outside 
use,  that  fact  does  not  deprive  it  of 
the  right  to  resort  to  condemnation, 
nor  make  the  condemnation  one  for 
other  than  a  public  purpose.  State, 
Slingerland,  Prosecutor,  v,  Newark, 
54  N.  J.  L.  62,  23  Atl.  129 ;  Spauld- 
ing  V.  Lowell,  23  Pick.  71 ;  Re  New 
York,  99  N.  Y.  569,  2  N.  E.  642; 
Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.  142  U.  S.  254, 
35  L.  ed.  1004,  12  Sup.  Ct.  Rep.  173, 
and  note  in  21  L.R.A.(N.S.)  538, 
543. 

As  will  be  noted,  the  ruling  is 
rested  upon  the  principle  that  such 
use  is  but  incidental  to  the  primary 
use,  which  is  public  in  character. 

The  rule  is  based  on  consideration 
of  convenience,  but  convenience  that 
approaches  near  to  necessity. 
Fringing  the  boundaries  of  a  city  or 
town;  there  is  nearly  always  a  popu- 
lation that  is  dependent  for  advant- 
ages of  water  and  light  on  the  in- 
itiative and  enterprise  of  the  city  or 
town  of  which  it  comes  so  near  to 
being  an  integral  part.  Left  alone, 
such  a  population  has  not  the  co- 
hesiveness  or  the  civic  strength  re- 
quired to  procure  such  a  service  for 
itself.  That  it  should  have  a  supply 
of  water,  in  order,  for  example,  to 
the  prevention  of  sickness  and  epi- 
demics, is  a  matter  of  concern  to  the 
near-by  urban  population  as  well  as 
to  itself.  It  is  not  a  far  reach  that 
such  a  service  by  the  city  should  be 
covered  by  a  power  thus  incidental- 
ly public  in  character,  when  that 


public  purpose  is  not  del^ated  to 
another  municipality. 

We  are  unable  to  appreciate  tlie 
force  of  any  reasoning  which  would 
concede  the  existence  of  such  a  pow- 
er in  a  municipality  to  serve  a  con- 
siderable number  of  the  homes  of  in- 
dividuals in  the  immediate  aubuits 
of  a  city  through  its  own  pipe  lines, 
which  is  apparently  admitted  by  the 
appellee  county,  and  yet  deny  the 
existence  of  the  power,  with  a  like 
consequent  immunity,  in  respect  of 
such  a  supply  when  furnished  by  the 
municipality  to  an  institution  that 
is  a  public  charity,  merely  because 
in  the  same  are  assembled  in  bar- 
racks and  in  masses  on  a  govern- 
ment reservation,  the  wards  of  the 
Federal  government.     These  men, 

because  of  advanced  tm— exemptio- 
age  and  service  in  -water  »i»e 
the       Army       and  "■'•'•. 
Navy,  would  seem  to  be  peculiarly 
subject  to  the  ravages  of  disease, 
and  in  such  need  of  a  supply  of 
water  from  a  city's  surplus  as  to  be 
a  matter  of  solicitude  to  the  inhabit- 
ants of  the  city  itself. 

The  decree  of  the  court  below  is 
reversed,  and  the  cause  remanded 
for  further  proceedings. 


NOTE. 

The  reported  case  (Johnson  City 
V.  Weeks,  ante,  1431),  holding  that  a 
water  main  through  which  a  municipal 
corporation  supplies  surplus  water  to 
a  charitable  institution  adjacent  to  its 
limits  is  not  subject  to  taxation,  pre- 
sents one  aspect  of  the  general  subject 
discussed  in  the  annotation  beginning 
at  page  1439,  as  to  ''taxation  of 
property  owned  by  public  body,  but 
not  devoted  to  public  use.*'  The  spe- 
cific phase  of  the  subject  presented  by 
the  question  whether  a  constitutional 
or  statutory  exemption,  which  is  lim- 
ited to  property  devoted  to  public  use, 
embraces  property  which  produces  an 
income  incident  to  public  use,  is  dis- 
cussed at  page  1445  of  that  note. 


HAMDEN  V.  NEW  HAVEN, 

(91    Conn.   589,   101   Ail.   11.) 
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TOWN  OF  HAMDEN 

V. 

CITY  OF  NEW  HAVEN. 

Connecticut  Supreme  Court  of  Errors  ^^  June  i,  1917 • 

(91  Conn.  589,  101  Atl.  11.) 

Tax  —  abandonment  of  public  use  —  effect. 

1.  Real  estate  purchased  by  a  municipal  corporation  for  public  use,  to 
which  it  was  not  devoted,  is  taxable  to  the  municipality,  where  devotion 
of  it  to  public  use  is  no  longer  contemplated,  under  a  statute  exempting 
from  taxation  all  property  held  by  municipal  corporations  for  public  use, 

iSee  note  on  this  question  beginning  on  page  1489.] 


—  exemption  —  property  of  munic- 
ipality. 

2.  A  statute  exempting  from  taxa- 
tion all  property  held  by  municipal 
corporations  for  public  use  applies 
to  property  located  within  the  limits 
of  other  municipalities. 

—  poor  farm  —  benefit  to  public. 

3.  Property  owned  and  used  by 
municipal  corporations  for  a  poor 
farm  is  within  a  statute  exempting 
from  taxation  property  held  by  mu- 
nicipalities for  public  use,  although 
there  is  no  benefit  accruing  to  the  pub- 
lic from  the  use  to  which  the  land  is 
put. 

Poor  —  provision  for  —  governmental 
purposes. 

4.  The  prevention  of  any  person 
from  suffering  for  the  necessities  of 
life  is  a  legitimate  exercise  of  govern- 
mental power. 

[See  21  R.  C.  L.  701.] 

Municipal  corporation  —  authority  — 
implication. 

5.  Authority  to  operate  a  poor  farm 
is  impliedly  conferred  upon  a  munic- 
ipal corporation  by  empowering  it  to 
employ  and  discharge  a  manager  for 
such  farm. 

Poor  —  statutory  duty  to  care  for  — 
how  performed. 

6.  The  duty  of  caring  for  the  poor, 
imposed  by  statute  upon  municipal 
corporations,  may  be  performed  in 
any  reasonable  way  and  by  the  use  of 
every  reasonable  means. 

[See  21  R.  C.  L.  708.] 

—  town  farm  —  reasonableness. 

7.  A  town  farm  is  a  reasonable  way 
aud  means  for  furnishing  support  for 
the  poor  of  the  town. 


—  sale  of  products  —  effect. 

8.  The  public  character  of  a  poor 
farm  .is  not  changed  by  the  fact  that 
the  municipality  sells  some  of  the 
surplus  products  of  the  farm. 

—  quantity  of  land  which  may  be  pur- 
chased. 

9.  The  extent  of  the  land  which  a 
municipal  corporation  may  purchase 
for  a  poor  farm  is  not  confined  to  pres- 
ent immediate  needs,  but  it  may  make 
reasonable  provision  for  future  re- 
quirements. 

Tax  —  exemption  —  land  held  for  use 
of  poor  farm. 

10.  Land  necessary  for  pasturage 
for  a  poor  farm,  and  for  growing  crops 
for  inmates  of  the  poorhouse,  and 
stock  kept  upon  the  farm  is  held  for 
public  use  and  is  free  from  taxation 
in  the  hands  of  the  municipality. 

—  express  taxation  —  implied  exemp- 
tion. 

11.  Express  statutory  provision  that 
real  estate  owned  by  a  town  for  alms- 
house and  farm  shall  not  be  exempt 
from  taxation  for  school  purposes  is 
a  plain  indication  that  such  property 
shall  not  be  taxed  for  any  other  pur- 
pose. 

—  assessment  in  wrong  name  —  ef- 
fect. 

12.  Where,  by  statute,  real  estate 
must  be  set  by  the  assessors  in  the 
list  of  the  person  in  whose  name  the 
title  thereof  stands  on  the  land  rec- 
ords, an  assessment  of  land  owned  by 
and  standing  in  the  name  of  a  city  of 
a  certain  name  against  a  town  of  the 
same  name  is  void. 
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Cross  appeals  from  a  judgment  of  the  Court  of  Common  Pleas  for.Ncjr 
Haven  County  in  favor  of  plaintiff,  in  part,  in  an  action  brought  to 
recover  taxes  assessed  on  three  certain  pieces  of  real  estate;  defendant 
appealing  from  so  much  of  the  judgment  as  held  it  liable  for  taxes  on  the 
second  piece  of  land ;  and  plaintiff  appealing  from  so  much  as  held  the 
first  and  third  pieces  of  land  exempt  from  taxation.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Charles  Kleiner  and  Henry     Fremont  County,  36  Colo.  231,  84  Pac. 


H.  Townshend,  for  defendant: 

There  was  no  error  in  holding  that 
defendant  was  not  liable  for  taxes  on 
said  first  and  third  pieces  of  land. 

West  Hartford  v.  Water  Comrs.  44 
Conn.  368;  Dill.  Mun.  Corp.  §  1398; 
New  London  v.  Perkins,  87  Conn,  233, 
87  Atl.  724;  Van  Brocklin  v.  Anderson 
(Van  Brocklin  v.  Tennessee)  117  U.  S. 
171,  29  L.  ed.  852,  6  Sup.  Ct.  Rep.  670 ; 
Buckley  v.  Osbum,  8  Ohio,  180; 
Worcester  County  v.  Worcester,  116 
Mass.  193,  17  Am.  Rep.  159;  Public 
Schools  v,  Taylor,  30  N.  J.  Eq.  618; 
Public  Schools  v.  Trenton,  30  N.  J.  Eq. 
681 ;  Somerville  v.  Waltham,  170  Mass. 
160,  48  N.  E.  1092;  Rochester  v.  Rush, 
80  N.  Y.  302 ;  People  ex  rel.  New  York 
v.  Board  of  Assessors,  111  N.  Y.  505, 
2  L.R.A.  148,  19  N.  E.  90;  State,  Cam- 
den County,  Prosecutor,  v.  Collins,  60 
N.  J.  L.  369,  37  Atl.  623;  37  Cyc.  874; 
Water  Comrs.  v.  Bloomfield,  84  Conn. 
522,  80  Atl.  794;  Milford  Water  Co.  v. 
Hopkinton,  192  Mass.  491,  78  N.  E. 
451 ;  Burr  v.  Boston,  208  Mass.  537,  34 
L.R.A.(N.S.)  143,  95  N.  E.  208;  New- 
port v.  Unity,  68  N.  H.  587,  73  Am.  St. 
Rep.  626,  44  Atl.  704. 

Defendant  was  rightfully  perform- 
ing a  public  duty  in  conducting  a  town 
farm  or  almshouse. 

2  Dill.  Mun.  Corp.  4th  ed.  §  574; 
State,  Camden  County,  Prosecutor,  v. 
Collins,  60  N.  J.  L.  367,  37  Atl.  623; 
State,  Newark,  Prosecutor,  v.  Verona 
Twp.  59  N.  J.  L.  94,  34  Atl.  1060;  State, 
Water  Comrs.  Prosecutor,  v.  Gaffney, 
34  N.  J.  L.  131;  State,  Hackettstown, 
Prosecutor,  v.  Conover,  63  N.  J.  L.  191, 
42  Atl.  838. 

The  third  or  Martino  piece  was  not 
properly  assessed. 

Hellman  v.  Burritt,  62  Conn.  438,  26 
Atl.  473;  Meyer  v.  Trubee,  59  Conn. 
422,  22  Atl.  424. 

There  was  error  in  holding  that  the 
second  piece  of  land  was  not  exempt 
from  taxation. 

State,  Water  Comrs.  Prosecutors,  v. 
Gaffney,  34  N.  J.  L.  131 ;  People  ex  rel. 
Hollock  v.  Purdy,  72  Misc.  122,  130 
N.  Y.  Supp.  1077;  Colorado  Springs  v. 


1113. 
Mr.  Charles  F.  Clarke  for  plaintifif. 

Wheeler,  J.,  delivered  the  opinion 
of  the  court: 

The  town  of  Hamden  sues  to  re- 
cover for  taxes  assessed  on  three 
pieces  of  real  estate  located  in  Ham- 
den, just  over  the  dividing  line  be- 
tween New  Haven  and  Hamden,  and 
adjacent  to  the  Springside  farm, 
which,  in  connection  with  the 
Springside  Home,  is  owned  and  oper- 
ated as  a  town  poorhouse  and  farm 
for  paupers  belonging  to  the  town 
of  New  Haven. 

The  first  piece,  called  the  Mer- 
chant piece,  was  purchased  Apiil 
1st,  1885,  by  the  town  of  New 
Haven,  and  ever  since  has  been  used 
in  connection  with  Springside  farm 
for  the  purpose  of  pasturage,  and 
was  reasonably  necessary  for  that 
purpose.  The  third,  or  Martino 
piece,  was  purchased  in  1903,  by  the 
city  of  New  Haven,  and  has  ever 
since  been  used  for  pasturage  and 
for  growing  crops  for  the  use  of  the 
inmates  of  the  poorhouse,  and  issi 
stock  kept  on  the  farm,  and  it  was 
reasonably  necessary  for  those  pur- 
poses. The  second,  or  Thomas  piece, 
was  purchased  in  1892,  by  the  town 
of  New  Haven,  for  the  purpose  of 
providing  a  water  supply  for  the 
poorhouse  and  farm,  but,  this  pur- 
pose proving  impracticable,  it  was 
abandoned,  and  for  twenty  years 
this  piece  has  not  been  used  for  any 
purpose,  and  has  remained  rocky 
woodland  covered  with  scrub  oaks. 

The  city  of  New  Haven,  by  con- 
solidation with  the  town  of  New 
Haven,  became  vested  with  tiie 
town's  property  prior  to  December 
7th,  1897,  and  liable  for  aU  debts 
which  were  enforceable  against  the 
town. 

All  of  the  products  raised  on  the 
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farm  were  consumed  upon  the  farm, 
except  a  small  quantity  of  hay  which 
was  used  by  the  department  of  pub- 
lic works  of  the  city.  Some  of  the 
live  stock  raised,  in  excess  of  the 
needs  of  the  farm,  was  sold.  Upon 
the  farm  was  conducted  a  piggery, 
supported  by  the  city  of  New  Haven 
and  maintained  for  the  purpose  of 
consuming  the  garbage  collected  in 
the  city.  The  products  of  the  pig- 
gery amounted  to  $18,000  annually, 
and  about  two  thirds  of  these  were 
consumed  by  the  inmates  of  the 
poorhouse  and  one  third  sold  in  the 
market. 

The  defendant  claims  that  all  of 
these  pieces  of  land  were  exempt 
from  taxation,  because  used  for  pub- 
lic purposes  only.  The  plaintiff 
claims  that  none  of  these  pieces 
were  exempt,  because  their  use  was 
not  for  a  public  purpose,  and  could 
be  of  no  benefit  to  the  town  of  Ham- 
den,  and  in  effect  would  compel 
Hamden  to  share  the  support  of 
New  Haven's  paupers.  The  trial 
court  held  that  the  first,  or  Mer- 
chant piece,  and  the  third,  or  Mar- 
tino  piece,  were  exempt  from  taxa- 
tion, and  that  the  second,  or  Thomas 
piece,  was  not  exempt. 

General  Statutes,  §  2315,  as  con- 
strued  by  our  court  in  West  Hart- 
ford V.  Water  Comrs.  44  Conn.  360, 
368,  exempts  from  taxation  all  prop- 
erty held  by  municipalities  for  pub- 
lic use.  And  this  rule  obtains,  al- 
though the  property  belonging  to 
x«^,.«»tio*  one  town  is  located 
—property  of  m  auothcr  town 
mnnictpaiity.       ^^j^j^   claimed   the 

right  to  tax  it.  la  either  case  the 
property  will  be  exempt  when  it  is 
used  for,  or  employed  in,  a  public 
use.  The  devotion  of  the  property 
to  a  public  use  is  the  sole  ground  of 
the  exemption.  •  Ibid. ;  New  London 
V.  Perkins,  87  Conn.  229,  233, 87  Atl. 
724. 

Counsel  for  the  town  of  Hamden 
advance  the  theory  that  the  prin- 
ciple behind  an  exemption  from 
taxation  of  the  property  of  one  town 
located  in  another  town  is  a  benefit 


accruing  to  the  public  from  the  pub- 
lic use  to  which  the  .^^^^  ,^,„_ 
land  is  put,  and  that  '»•»«•*  *® 
the  absence  of  such  *' 

benefit  removes  the  foundation  for 
such  exemption.  With  us,  this 
theory  has  never  had  a  foothold. 
The  main  reliance  of  the  plaintiff  is 
upon  the  case  of  Newport  v.  Unity, 
68  N.  H.  587,  593,  73  Am.  St.  Rep. 
626,  44  Atl.  704.  The  point  decided 
related  to  the  statute  of  New  Hamp- 
shire. The  argument  of  the  opinion 
supports  the  principle  contended  for, 
but  the  court  expressly  notes  that 
bur  decision  in  West  Hartford  v. 
Water  Comrs.  holds  that  the  prop- 
erty is  exempt  from  taxation,  "be- 
cause it  is  used  for  public  purposes." 
This  is  the  principle  of  our  decisions 
and  it  conflicts  directly  with  the 
New  Hampshire  doctrine. 

The  plaintiff's  appeal  is  to  be  de- 
cided by  ascertaining  whether  the 
uses  of  the  Merchant  and  Martino 
pieces  were  for  a  public  purpose. 
Our  statutes  providing  for  the  care 
of  the  poor  were  framed  in  the  hu- 
mane purpose  "to  prevent,  as  far  as 
possible,  any  person,  under  any  cir- 
cumstances, from  suffering  for  the 
necessaries  of  life."  Gen.  Stat.  §§ 
2476-2492.  The  charter  of  New 
Haven  (13  Special  Laws,  p.  447), 
§  202,  fulfils  a  similar  purpose.  Be- 
yond question,  this  is  a  public  pur- 
pose  and   a   legiti-  ^.oor-pro^i.ion 

mate       exercise       of    for-arovemmen- 

govemmental  pow-  ^  i^'*"^^-*-- 
er.  The  statute,  §  2490,  expressly 
authorizes  the  maintenance  of  poor- 
houses  for  the  poor,  and  the  charter 
of  New  Haven  expressly  makes  all 
statutory  provisions  concerning 
town  poorhouses  applicable  to  the 
city  of  New  Haven.  The  town  of 
Hamden  contends  that  New  Haven 
is  without  authority  to  own  or  oper- 
ate a  town  farm,  and  that  such  oper- 
ation is  consequently  not  for  a  public 
purpose.  Assuming  that  this  ques- 
tion is  open  for  consideration  in  a 
proceeding  to  collect  a  tax,  we  find 
ample  warrant  in  the  provision  of 
the  charter  (13  Special  Laws,  p. 
448)  §  204:    "Said  board  shall  have 
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power  to  employ  and  discharge  a 

manager  of  Spring- 
poraucMi^ ^^''  side  farm  and 
f»LV/ltf<;:;  home/' etc.    Here  is 

Implication.  •        i«    j  mi 

an  imphed  author- 
ity to  maintain  this  farm.  Town 
farms  have  been  operated  in  con- 
nection with  our  poorhouses  from  an 
early  day.  The  inmates  of  the  poor- 
houses  have  worked  upon  these  for 
the  production  of  food  for  them- 
selves. This  not  only  gave  the  in- 
mates healthy  work,  but  it  helped 
make  them  self-supporting  and  thus 
far  relieved  the  town  of  its  burdei\ 

of  support.  To  pro- 
dntTi:'ci?r"^    vide   food    for   the 

IVrior^eA.  P^^^   ^^  ^^^^   ^ay    18 

as  much  a  public 
purpose  as  to  provide  shelter  in  the 
poorhouse.    The  duty  of  caring  for 

the    i)oor,    imposed 

Te^nabie'iJJr...    by  our  statutc  upon 

our  towns,  may  be 
performed  in  every  reasonable  way 
and  by  the  use  of  every  reasonable 
means.  The  town  farm  is  a  reason- 
able way  and  means  of  furnishing 
support  for  the  poor. 

The  sale  of  some  of  the  produce 
of  the  farm  and  of  the  products  of 
the  piggery  were  incidents  to  the 

main  purpose,  the 
ncS-effeJr*"      support  of  the  poor. 

The  town  and  city 
were  not  intent  on  conducting  a 
business  for  profit.  They  were 
merely  disposing  of  their  surplus 
production.  What  was  sold  in  no 
way  changed  the  public  purpose  of 
the  undertaking.  Its  sale  made  pro- 
duction cheaper,  and  enabled  the 
farm  to  be  more  thoroughly  culti- 
vated and  used  than  it  would  other- 
wise have  been.  The  extent  of  the 
land  which  the  town  might  purchase 
for  a  farm  is  not  to  be  confined  to 

quantity  of  present  immediate 
land  ^hicb  may  nccds,  but  may  in- 
bepnrcha«ed.       plude    reasonable 

provision  for  future  requirements; 
and  whatever  the  town  may  reason- 
ably own  for  a  farm  it  may  cultivate, 
and  whatever  of  products  it  raises 
thereon  beyond  its  needs  it  may  dis- 
pose of.  White  V.  Stamford,  37 
Conn.  578;  State,  Camden  County, 


Prosecutor,  v.  Ck)llins,  60  N.  J.  L 
367,  37  Atl.  623. 

The  use  of  the  Merchant  and 
Martino  pieces,  as  a  part  of  the  farm 
for  pasturage,  was  necessary  &r 
pasturage  for  the  farm,  and  the  \m 
of  the  rest  of  the 
Martino  piece  for  I:ii:SVSti:: 


growing  crops  for  JjJJnJI'  *••' 
the  inmates  of  the 
poorhouse,  and  for  the  stock  k^t 
upon  the  poor  farm,  is  found  to  have 
been  reasonably  necessary  for  these 
purposes.  This  finding  settles  the 
question  of  their  public  use. 

We  cannot  anticipate  disaster  to 
the  towns,  as  the  plaintiff  does,  by 
such  withdrawal  of  property  from 
taxation.  Experience  has  shown 
that  the  property  owned  by  one 
town  and  located  in  another  toim 
and  devoted  to  a  public  use  is  limit- 
ed. If  it  were  otherwise,  the  general 
assembly  could,  and  no  doubt  would, 
restrict  such  ownership ;  and  if,  in 
any  instance,  the  exempt  propaty 
unreasonably  reduced  the  area  of 
property  available  for  taxation,  w) 
doubt  the  general  assembly  wooU 
correct  the  public  injustice.  And 
so,  too,  the  character  of  the  puWic 
use  might  lead  the  law-making  pow- 
er to  expressly  provide  for  the  taxa- 
tion of  land  subject  to  this  use  in 
another  town.  Chapter  247  of  the 
Public  Acts  of  1907,  p.  856,  is  an  in- 
stance where  land  in  one  town,  de- 
voted to  sewage  disposal  for  a  mu- 
nicipality, is  made  taxable  in  the 
town  of  its  location.  For  one  pur- 
pose, only,  have  we  expressly  sub- 
jected any  town  almshouse  and  farm 
to  taxation.  General  Statutes,  J 
2416,  provides:  "When  any  school 
district  having  within  its  boundaries 
any  town  almshouse  and  farm,  shall 
impose  any  tax  for  the  purpose  of 
building  or  repairing  its  school- 
house,  said  real  estate  owned  by  said 
town  shall  not  be  exempt  from  such 
taxation."  The  express  limitation 
of  taxation  of  any  town  almshouse 
and  farm  for  one  purpose  is  a  plain 

indication  that  it  is  _exi>reH»  tas«- 
not  taxable  for  any  tion-impii^d 
other  purpose.     No  ^**'-">»<««»- 
statutory  indication  of  an  intent  to 
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tioc  land  devoted  to  4:he  public  uses 
of  a  town  poorhouse  and  farm  ap- 
pearing, the  ordinary  rule  of  tax  ex- 
emption is  to  be  applied.  The  Mer- 
chant and  Martino  pieces  are  within 
the  rule  of  exemption. 

The  taxes  upon  the  Martino  piece 
are  not  collectable  for  another  rea- 
son. This  property  was  transferred 
(Erectly  to  the  city  of  New  Haven; 
it  was  never  owned  by  the  town  of 
New  Haven.  These  were  independ- 
ent municipal  entities.  The  taxes 
sought  to  be  recovered  were  asi^essed 
in  the  name  of  the  town  of  New 
Haven.  Real  estate  must  be  "set 
by  the  assessors  in  the  list  of  the 
party  in  whose  name  the  title'' 
thereof  stood  "on  the  land  records." 
Gen.  Stat.  §  2299.    The  assessment 

against  the  town  of 
New  Haven  of  land 
owned  by  the  city  of 
New  Haven  was  void.  Hellman  v. 
Barritt,  62  Conn.  438,  26  Atl.  473 ; 
Meyer  v.  Trubee,  59  Conn.  422,  22 
AtL  424« 

The  defendant  appeals  from  the 
judgment  for  taxes  accrued  upon  the 
second,  or  Thomas  piece.   This  piece 


Mitfensment  In 


efleet. 


was  purchased  for  a  public  purpose, 
but  this  purpose  was  soon  aban- 
doned, and,  so  far  as  the  record 
shows,  the  city  of  New  Haven  has 
never  contemplated  any  past,  pres- 
ent, or  future  use  of  this  piece. 
"For  more  than  twenty  years,"  the 
finding  recites,  "prior  to  the  bring- 
ing of  this  action,  said  second  piece 
of  land  had  not  been  used  for  any 
purpose  by  said  Springside  Home, 
or  Springside  farm,  or  by  the  city 
and  town  of  New  Haven."  Since 
the  abandonment  of  the  purpose  for 
which  it  was  purchased,  this  piece 
of  land  has  not  been  devoted  to  a 
public  use,  nor  during  any  of  the 
years  covered  by  the  taxes,  the  re- 
covery of  which  is  sought,  did. the 
city  have  or  contem-  ^abandonment 

plate  its  devotion  to    of  pubUe  mte-. 

a  public  use.     The  •'*^*- 
trial  court  was  clearly  right  in  hold- 
ing that  this  piece  was  not  exempt 
from  taxation  during  this  period. 

There  is  no  error  on  either  ap- 
peal. 

In  this  opinion  the  other  judges 
concur. 


ANNOTATION. 


Taxation  of  property  owned  by  public  body  but  not  devoted  to  public  use. 


f.  Introductory,   1439. 
II.  Unqualified    exemption    of    publicly 

owned  property,  1440. 
in.  Exemption   limited   to   property   de- 
voted to  public  use: 

a.  Property  held  as  adjunct  to  pub- 

lic service,  1442. 

b.  Property  producing  income: 

1.  Income    incident    to    public 
use,  1445. 

J.  Introductory, 

As  a  general  rule  property  owned 
by  a  public  body  is  held  to  be  exempt 
from  taxation  as  a  matter  of  public 
policy,  or  by  specific  constitutional  or 
statutory  provisions,  but  in  order  to 
entitle  it  to  the  exemption  it  must  be 
devoted  to  uses  public  in  their  nature. 
This  note  is  intended  to  discuss  those 
cases  wherein  it  appears  that,  though 
the  property  is  owned  by  a  public  body, 
the  question  arises  whether  the  failure 


III.  b — continued. 

2.  Income  independent  of  pub- 

lic use,  1449. 

3.  Public  and  private  use  inter- 

mingled, 1453. 

IV.  Property  held  in  trust,  1454. 

V.  Property  leased  to  individual,  1454. 

to  put  it  to  a  public  use,  or  the  fact 
that  though  it  is  used  in  part  for  pub- 
lic purposes  it  is  incidentally  used  for 
other  purposes,  such  as  producing 
revenue,  etc.,  deprives  it  of  its  public 
character  to  such  an  extent  as  to  ren- 
der, it  liable  to  taxation.  Cases  deal- 
ing with  the  right  of  one  municipality 
to.  tax  the  property  of  another  located 
within  its  borders  are  excluded,  except 
where  the  decision  as  to  the  right  to 
levy  the  tax  is  based  on  the  use  to 
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which  the  property  is  put,  and  not  on 
its  location. 

II,  Unqualified    exemption    of    publicly 
owned  property. 

Property  owned  by  the  state  or  sub- 
ordinate municipal  bodies  is  expressly 
exempted  from  taxation  by  constitu- 
tional provision  or  statutory  enactment 
in  many  jurisdictions,  and  in  some  of 
these  jurisdictions  it  is  held  that, 
where  the  exemption  is  express  and 
unqualified,  no  tax  can  be  levied 
against  it  regardless  of  the  use  to 
which  it  is  put. 

California. — San  Francisco  v.  Mc- 
Govern  (1915)  28  Cal.  App.  491,  152 
Pac.  980;  Webster  v.  University  of 
California  (1912)  163  Cal.  705,  126 
Pac.  974. 

Colorado. — Colorado  Springs  v.  Fre- 
mont County  (1906)  36  Colo.  231,  84 
Pac.  1113. 

Georgia.  —  Academy  of  Richmond 
County  v.  Bohler  (1887)  80  Ga.  163,  7 
S.  E.  633;  Academy  of  Richmond  Coun- 
ty V.  Augusta  (1892)  90  Ga.  634,  20 
L.R.A.  151,  17  S.  E.  61;  Walden  v. 
Whigham  (1904)  120  Ga.  646,  48  S.  E. 
159. 

Kansas.  —  Sumner  County  v.  Wel- 
lington (1903)  66  Kan.  590,  60  L.R.A. 
850,  97  Am.  St.  Rep.  396,  72  Pac.  216. 

Maryland. — Anne  Arundel  County 
V.  Annapolis  (1915)  126  Md.  445,  95 
Atl.  40. 

Nebraska.  —  Omaha  v.  Douglas 
County  (1914)  96  Neb.  865,  148  N.  W. 
938. 

Utah.  —  Springville  v.  Johnson 
(1894)  10  Utah,  351,  37  Pac.  577. 

Virginia.— Black  v.  Sherwood  (1888) 
84  Va.  906,  6  S.  E.  484. 

Canada.— Re  Orillia  (1904)  7  Ont. 
L.  Rep.  389. 

In  Sumner  County  v.  Wellington 
(Kan.)  supra,  it  was  held  that  a  water- 
works plant  owned  and  operated  by  a 
city  was  exempt  from  taxation  under 
a  constitutional  provision  exempting 
all  property  owned  by  a  municipality. 
In  that  case  it  was  said:  "The  stat- 
ute makes  public  ownership  of  prop- 
erty the  ground  of  immunity  from  tax- 
ation, and  as  the  plant  in  question  is 
absolutely  owned  by  the  city  it  is 
strictly  within  the  terms  of  that  ex- 


emption. •  •  •  If  use,  rather  than 
ownership,  were  applied  as  the  test  to 
the  'right  of  exemption,  the  result 
would  be  the  same.  The  fact  that  in 
establishing  and  carrying  on  a  system 
of  waterworks  the  city  furnishes  wa- 
iter to  citizens  and  consumers  for  rent- 
'al  charges  does  not  make  it  a  mere 
business  enterprise,  nor  does  it  affect 
the  exemption.  West  Hartford  v.  Wa- 
ter Gomrs.  (1876)  44  Cimn.  360.  The 
^earnings  derived  from  the  water  fur- 
nished for  domestic  use  and  to  con- 
sumers is,  as  we  have  seen,  paid  into 
the  city  treasury  and  used  in  carrying 
on  the  city  government,  and  thus  in- 
ures to  the  benefit  of  the  people  of  the 
municipality.*' 

Likewise  in  Anne  Arundel  County  v. 
Annapolis  (Md.)  supra,  it  was  held 
that  a  municipally  owned  waterworks 
plant,  located  in  a  county,  was  not 
subject  to  taxation  under  the  Maryland 
Code,  exempting  property  belonging  to 
any  incorporated  city  or  town  from 
taxation. 

In  San  Francisco  v.  McGovern 
(Cal.)  supra,  it  was  held  that  a  mu- 
nicipal waterworks  plant  was  exempt 
under  a  constitutional  exemption  from 
taxation  of  such  property  "as  may 
belong  to"  a  municipality,  the  manner 
of  its  use  being  immaterial. 

Similarly,  in  Colorado  Springs  v. 
Fremont  County  (Colo.)  supra,  it  was 
held  that,  under  a  constitutional  ex- 
emption from  taxation  of  the  ''prop- 
erty of"  a  municipality,  lands  held  to 
secure  water  rights  were  exempt. 

So,  it  has  been  held  that  under  a 
constitutional  provision  exempting  the 
property  of  a  municipal  corporation 
from  taxation,  without  qualification,  a 
waterworks  plant  owned  by  a  city 
could  not  be  taxed,  and  the  fact  that 
it  was  a  source  of  revenue  to  the  city 
was  immaterial.  Omaha  v.  Douglas 
County  (Neb.)  supra,  wherein  it  was 
said :  "Under  the  Constitution  of  this 
state  rightful  ownership  of  property 
by  municipal  corporations,  such  as  the 
city  of  Omaha,  is  all  that  is  required 
or  necessary  to  extend  to  such  prop- 
erty complete  exemption  and  immunity 
from  assessment  and  taxation." 

In  the  case  of  Re  Orillia  (Ont.)  su- 
pra, it  was  held  that  under  an  act  ex- 


ANNO.— TAXES— PROPERTY  NOT  DEVOTED  TO  PUBLIC  USE.    1441 


empting  from  taxation  ''property  be« 
longing  to  any  county  or  local  munic- 
ipality/' a  municipally  owned  electric 
plant  could  not  be  subjected  to  taxa- 
tion. And  this  was  true  even  though 
the  municipality  derived  some  revenue 
from  the  plant.  On  this  point  it  was 
said :  'If  the  enterprise  pays  anything 
beyond  expenses, — an  unusual  result,  I 
am  inclined  to  think, — ^the  profit  must 
go  in  relief  of  the  general  taxpayer; 
if  the  reverse,  and  a  loss  is  made,  the 
general  taxpayer  must  pay.  This  be- 
ing so,  it  is  obvious  that  for  the  local 
municipality  to  impose  a  tax  upon  its 
property  within  the  municipality 
would  result  simply  in  taking  the  mon- 
^y  out  of  one  pocket  to  put  it  into  an- 
other." 

Property  held  by  school  trustees, 
really  as  agents  of  the  state,  which  was 
only  used  as  a  means  of  income,  was 
held  in  Academy  of  Richmond  County 
V.  Augusta  (1892)  90  6a.  634, 20  L.R.A» 
151,  17  S.  E.  61,  to  be  exempt  from 
taxation  under  the  statute  (Ga.  Code, 
§.598)  which  declared  that  "all  public 
property"  should  be  exempt  from  tax- 
ation, as  the  constitutional  provision 
on  the  subject,  excluding  property 
"used  for  purposes  of  private  or  cor- 
porate profit  or  income,"  did  not  apply 
to  public  property. 

Likewise,  in  Webster  v.  University 
of  California  (1912)  163  Cal.  705,  126 
Pac.  974,  it  was  held  that,  under  a  con- 
stitutional exemption  of  such  property 
"as  may  belong  to"  the  state,  a  mort- 
gage to  the  regents  of  the  State  Uni- 
versity was  exempt. 

In  Walden  v.  Whigham  (1904)  120 
Ga.  646,  48  S.  E.  159,  it  was  held  that 
a  building  and  a  stock  of  liquors 
owned  by  a  municipality  and  operated 
as  a  dispensary  were  public  property, 
and  under  the  statute  exempting  "all 
public  property"  it  could  not  be  taxed, 
even  though  it  was  used  for  the  pur- 
pose of  producing  income. 

In  Springville  v.  Johnson  (1894)  'lO 
Utah,  351,  37  Pac.  577,  it  was  held 
that  property  consisting  of  900  acres, 
bought  in  by  a  city  for  taxes  and  used 
for  pasturage,  was  exempt  from  taxa- 
tion under  a  statute  providing  that  all 
property  situated  in  the  territory  was 
taxable,  "except  that  owned  by  this 
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territory,  or  any  county,  city,  or  school 
district."  Construing  this  provision 
the  court  said:  "The  exemption  from 
taxation  of  the  property  of  cities  is  so 
c^ar  and  expressive  that  there  would 
seem  to  be  no  room  for  doubt,  or  neces- 
sity of  resorting  to  any  rule  of  con- 
struction. The  exemption  is  absolute, 
and  depends  upon  no  condition  but 
ownership  by  the  city." 

In  Black  v.  Sherwood  (1888)  84  Va. 
906,  6  S.  E.  484,  it  was  held  that,  under 
a  constitutional  provision  exempting 
from  taxation  "all  real  estate  belong- 
ing to  any  county,  city,  or  town,"  the 
land  owned  by  a  city  and  county  as  a 
landing  for  a  municipal  ferry  was  not 
subject  to  taxation,  and  that  a  statute 
providing  that  no  property,  though 
publicly  owned,  should  be  exempt  from 
taxation  when  used  for  any  private 
purpose  or  profit,  did  not  apply  to  the 
municipally  owned  property  exempted 
by  the  plain  language  of  the  Consti- 
tution: 

However,-in  at  least  one  jurisdiction, 
it  has  been  held  that  although  the  Con- 
stitution or  statute  in  express  terms 
exempts  state  or  municipally  owned 
property  from  taxation,  it  will  be  im- 
plied that  the  intention  was  to  exempt 
such  property  only  when  devoted  to  a 
public  use.  Atlantic  &  N.  C.  R.  Co.  v. 
Carteret  County  (1876)  75  N.  C,  474, 
wherein  it  appeared  that  a  tax  was 
levied  on  the  interest  of  the  state  in 
a  railroad.  Holding  that  the  constitu- 
tional exemption  did  not  apply  to  prop- 
erty of  the  state  held  for  business  pur- 
poses, the  court  said:  "Although  this 
language  is  general,  yet  we  do  not 
think  it  was  intended  to  embrace  this 
case.  The  capitol  is  not  taxed,  because 
the  state  would  be  paying  out  money 
just  to  receive  it  back  again,  less  the 
expense  of  handling  it.  And  if  taxed 
for  local  purposes  it  would  to  that  ex- 
tent embarrass  the  state  government. 
Nor  is  it  any  hardship  upon  the  local- 
ity to  have  the  property  exempt,  as  the 
advantages  from  it  are  supposed  to 
compensate  for  the  exemption.  And, 
as  with  the  capitol,  so  with  other  state 
property.  But  where  the  state  steps 
down  from  her  sovereignty  and  em- 
barks with  individuals  in  business  en- 
terprises, the  same  considerations  do 
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not  prevail.  The  state  does  not  en- 
gage in  such  enterprises  for  the  bene- 
fit of  the  state  as  a  state,  but  for  the 
benefit  of  individuals  or  communities 
— at  least,  this  is  generally  so — and«if 
the  state  gets  no  taxes  she  may  get 
nothing.  Suppose,  for  illustration, 
that  the  plaintiff  should  declare  no 
dividends  and  consume  the  whole  earn- 
ings in  current  expenses.  In  that  case 
the  state,  as  a  state,  would  never  de- 
rive anything  from  the  road  except 
the  taxes.  At  any  rate,  we  do  not  think 
the  exemption  in  the  Constitution  em- 
braces the  interest  of  the  state  in  busi- 
ness enterprises,  but  applies  to  the 
property  of  the  state  held  for  state 
purposes," 

For  cases  determining  whether 
property  held  by  a  public  body  as 
trustee,  or  lessor,  is  exempt  from  tax- 
ation under  unqualified  exemption 
provisions,  see  infra,  IV.  and  V. 

///.  Exemption  limited  to  property  de» 
voted  tQ  public  %Me. 

a,  JProperty   held  as  adjunct   to   puhlio 

service. 

As  a  general  rule,  property  held  by 
a  municipality  in  connection  with 
property  used  for  a  public  purpose, 
but  in  excess  of  the  amount  required 
for  proper  conduct  of  such  purpose, 
and  not  actually  so  used,  is  not  within 
tax  exemption  provisions  exempting 
property  used  for  public  purposes. 
West  Hartford  v.  Water  Comrs.  (1877) 
44  Connu  860;  Norwalk  v.  New  Canaan 
(1911)  85  Conn.  119,  81  Atl.  1027; 
Essex  County  v.  Salem  (1890)  158 
Mass.  141,  26  N.  E.  431 ;  Traverse  City 
V.  East  Bay  Twp.  (1916)  190  Mich. 
327,  157  N.  W.  85;  Perth  Amboy  v. 
Barker  (1906)  74  N.  J.  L.  127.  65  Atl. 
201;  Clark  v.  Sprague  (1906)  118  App. 
Div.  645,  99  N.  Y.  Supp.  804. 

Thus,  where  a  city  had  also  ac- 
quired a  tract  of  960  acres  of  land,  in 
addition  to  that  actually  to  be  used 
for  its  electric  power  plant,  to  be  held 
solely  for  use  in  case  of  future  needs, 
it  was  held  that  it  was  not  exempt 
under  the  statute  exempting  lands 
used  for  public  purposes. 

Traverse  City  v.  East  Bay  Twp. 
(1916)  190  Mich.  327,  157  N.  W.  85, 
wherein  it  was  said :    "There  remains, 


however,  for  determination  the  ques- 
tion whether  this  large  tract  of  land, 
purchased  and  owned  by  the  plaintiff 
for  the  purpose  of  ultimate  develop- 
ment as  an  adjunct  to  its  plant  locat- 
ed in  the  township  of  Blair,  is  exempt  - 
from  taxation  under  the  statute  quot- 
ed above,  which  provides  for  the  ex- 
emption of  all  lands  owned  by  a  city 
'used  for  public  purposes/    Can  it  be 
said  in  any  proper  sense,  and  within 
the  meaning  of  the  language  of  the 
statute,  that  these  lands  belonging  to 
the  plaintiff  in  the  defendant  township 
are  'used  for  public  purposes?'    The 
evidence   above    set  forth    distinctly 
negatives  this  proposition.    The  lands 
not  only  are  not  used  for  any  public 
purpose,  but  they  are  not  used  for  any 
purpose.    They  lie  in  a  state  of  na- 
ture, and  no  attempt  has,  to  the  pres- 
ent time,  been  made  to  utilize  them 
for  the  development  of  power,  which 
Is  the  only  use  of  value  that  can  be 
made  of  them.     .    .    .     We  are  of 
opinion  that  the  use  which  warrants 
the  exemption  mentioned  in  the  stat- 
ute is  a  present  use,  and  not  an  in- 
definite prospective  use." 

Similarly,  where  it  appeared  that, 
in  addition  to  10  acres  of  land  held 
and  actually  used  for  the  purpose  of 
supplying  water  to  a  city,  there  had 
been  purchased  a  tract  of  100  acres 
for  the  purpose  of  extending  the  sys- 
tem, but  which  had  not  been  so  used, 
it  was  held  that  this  additional  ladd 
Was  not  exempt  from  taxation,  under 
a  statute  exempting  land  held  for 
"public  purposes."  Perth  Amboy  v. 
Barker  (1906)  74  N.  J.  L.  127,  65  Atl. 
201. 

In  Clark  v.  Sprague  (1906)  113  App. 
Div.  645,  99  N.  Y.  Supp.  306,  it  was 
held  that  land  held  by  a  municipality 
and  not  used  for  public  purposes  was 
subject  to  taxation,  even  though  it  was 
originally  conveyed  to  the  city  for 
such  purposes.  In  this  case  it  ap- 
peared that  the  city  had  acquired  the 
lands  in  connection  with  certain  con- 
templated public  improvements,  but 
had  held  the  land  for  thirty  years  with- 
out so  using  it.  Holding  the  land  liable 
for  taxation  as  not  coming  within  the 
statutory  exemption  of  lands  held  for 
"public  purposes,"  the  court  said:   "If 
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the  lands  in  question  were  held  by  the 
city  of  Brooklyn  for  a  public  purpose, 
it  may  be  assumed  that  the  assess- 
ments (except,  possibly,  such  as  were 
for  public  improvements) ,  the  tax  sale 
thereu^nder,  and  the  deed  pursuant 
thereto,  were  void;  but  no  case  has 
been  called  to  our  attention  holding 
that  real  property  owned  by  municipal 
corporations,  and  not  held  for  public 
purposes,  could  not  be  taxed  under  the 
tax  laws  then  existing;  on  the  con- 
trary, every  case  which  held  that  lands 
so  owned  were  not  taxable  proceeded 
upon  the  distinct  theory  that  the  lands 
were  held  for  public  purposes.  .  .  . 
Certainly,  if  a  municipality  is  to  be 
considered  a  private  individual  in  re- 
spect to  its  ownership  of  lands  not 
held  for  public  use,  no  reason  can  be 
suggested  for  saying  that  it  was  not 
the  intention  of  the  legislature  to  in- 
clude such  lands  in  a  general  state- 
ment, providing  in  effect  that  all  I&nds 
should  be  liable  to  taxation,  except 
such  as  the  statute  exempted,  especial- 
ly when  it  is  considered  that  taxes 
were  levied  for  other  than  municipal 
purposes.  It  is  not  suggested  that  the 
lands  in  question  were  held  for  a  pub« 
lie  purpose,  even  assuming  that  they 
were  originally  conveyed  to  the  city 
for  such  purpose.  It  appears  by  the 
statutes  referred  to  supra,  which  re- 
spectively authorized  and  ratified  the 
agreement  pursuant  to  which  the  con- 
veyance was  made,  that  the  transac- 
tion had  to  do  with  a  public  improve^  * 
ment,  but  the  city  could  not,  by 
holding  the  land  for  thirty  years  aft- 
erwards, insist  that  it  should  continue 
exempt  from  taxation  as  being  held  for 
a  public  use." 

In  West  Hartford  v.  Water  Comrs. 
(1877)  44  Conn.  360,  it  was  held  that 
land  held  by  water  commissioners  in 
excess  of  the  needs  of  the  public  serv- 
ice was  not  exempt  from  taxation. 
The  court  said:  'The  commissioners 
purchased  the  whole  of  certain  tracts 
of  which  a  part  only  was  necessary 
for  their  purpose,  for  the  reason  that 
they  could  thus  obtain  the  whole  for 
a  less  price  than  a  part,  and  they  now 
hold  140}  acres,  valued  at  $2,000,  thus 
bought.  Practically  this  land  was  a 
gift  to  the  city.    We  cannot  deny  them 


the  privilege  of  accepting  it  and  turn- 
ing it  to  their  profit.  But  they  cannot 
ask,  and  we  cannot  concede,  the  riglit 
thus  unnecessarily  to  enlarge  the  mu- 
nicipal exemption  and  extend  it  over 
land  which  they  did  not  buy,  and  have 
never  expected  to  use,  for  the  public 
good.  They  are  under  no  obligation  to 
hold  it,  and.  so  long  as  they  do  they 
should  pay  the  taxes  *  assessed  upon 
it." 

Likewise,  in  Norwalk  v.  New  Ca- 
naan (1911)  85  ConiL  119,  81  Atl.  1027, 
it  was  held  that  land  owned  by  one 
municipality,  but  located  in  another, 
and  not  used  for  reservoir  purposes  as 
was  other  land  owned  by  the  foreign 
municipality,  is  not  exempt  from  taxa- 
tion by  the  town  in  which  it  is  situated. 

In  Hamden  v.  New  Havejn  (reported 
herewith)  ante,  1435,  it  held  that  land 
purchased  for  use  in  connection  with 
a  poor  farm,  but  not  so  used  for  a 
period  of  more  than  twenty  years,  was 
subject  to  taxation. 

In  Essex  County  v.  Salem  (1890)  153 
Mass.  141,  26  N.  E.  431,  the  facts  were 
stated  by  the  court  as  follows:  "The 
evidence  shows  that  the  real  estate  on 
which  the  tax  has  been  assessed  was 
purchased  by  the  county  of  Essex  with 
the  intention  of  some  time  using  it  for 
enlarging  the  jail  and  jail  grounds  in 
Salem,  but  that  it  has  not  been  actual- 
ly appropriated  to  this  purpose,  and' 
whether  it  will  ever  be  so  appropriated 
is  uncertain,  and  the  intention  to  ap- 
propriate it  to  any  public  use,  if  any 
exists,  is  indefinite,  and  dependent 
upon  events  which  may  or  may  not 
occur."  It  was  held  that  while  prop- 
erty of  a  county  was  exempt  from  tax- 
ation when  devoted  to  public  uses,  this 
rule  would  not  apply  to  property  ac* 
quired  by  the  county  with  the  inten- 
tion of  putting  it  to  a  public  use -at 
some  future  date,  but  which  had  not 
been  put  to  such  use  when  the  tax  was 
levied. 

But,  although  the  entire  amount  of 
land  bought  by  a  city  for  the  develop- 
ment of  an  electric  power  plant  was 
not  directly  used  for  such  purpose,  it 
has  been  held  that  where  it  was.rea* 
sonably  necessary  for  the  practicikl 
operation  of  the  plant  it  partook  of  the 
public  use  of  the  whole,  and  therefore 
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was  exempt  from  taxation.  Traverse 
City  V.  Blair  (1916)  190  Mich.  313, 157 
N.  W.  81,  Ann.  Cas.  1918E,  81,  wherein 
the  court  set  out  the  facts  and  its  rul- 
ing as  follows:  'It  is  contended  that 
this  property  is  not  all  used  for  public 
purposes,  because  it  appears  that  the 
dam,  buildings,  and  mill  pond  occupy 
but  about  15  acres  of  the  60-acre  tract. 
It  is  shown  that  the  Boardman  river, 
upon  which  the  plant  is  located,  runs 
irregularly  through  the  whole  60 
acres,  the  dam  and  power  house  being 
on  the  lower  20,  with  the  pond  extend- 
ing upstream  to  the  farther  limits  of 
the  upper  40,  affecting  to  a  greater  or 
less  extent  the  entire  tract  through 
which  it  meanders.  The  property  was 
purchased  for  and  devoted  to  an  hy- 
draulic development,  the  dam  of  which 
raised  the  water  upon  and  necessarily 
affected  the  character  of  the  property 
for  the  entire  length  of  the  river  with- 
in its  limits.  Aside  from  its  use  for 
water  power  the  value  of  the  property 
is  relatively  small.  Without  the  own- 
ership and  control  of  a  sufficient  shore 
acreage  along  the  river  beyond  the 
land  actually  covered  by  water,  sucli  a 
development  wou4d  not  be  practicable. 
Under  the  circumstances 
shown,  the  subdivisions  acquired  by 
plaintiff  cannot  be  considered  unneces- 
sary or  excessive  for  the  protection 
'and  successful  operation  of  the  plant, 
but  can  fairly  be  regarded  as  an  essen- 
tial part  of  it,  devoted  to  and  used  for 
public  purposes." 

In  State  v.  Water  Comrs.  Prose- 
cutors, v.  Gaffney  (1870)  34  N.  J.  L. 
181,  the  court,  construing  a  special 
statute  exempting  lands  held  by  Jersey 
City  "for  purposes  connected  with  the 
works  for  supplying  said  city  with 
water,"  held  that  land  purchased  for 
use  in  connection  with  the  city's  water- 
works was  exempt,  although  not  in  ac- 
tual use  for  such  purpose,  if  held  in 
good  faith  and  reasonably  necessary 
to  meet  the  growing  demand  for  water. 
On  this  point  it  was  said :  "The  land 
was  not  held  for  speculation,  or  to 
meet  a  remote,  contingent  expectation 
of  necessary  use,  or  for  a  mere  inci- 
dental convenience.  ...  It  is  true 
that  the  property  was  not  in  actual  use 
when  the  assessment  was  made,  but 


there  was  then  no  indication  of  any 
abandonment  of  the  purpose  to  use  it 
for  a  reservoir;  on  the  contrary,  it  is 
clear  that  it  was  held  for  that  neces- 
sary purpose,  and  without  being  used 
for  any  other." 

Similarly,  in  Clinton  County  v.  Lock 
Haven  (1904)  29  Pa,  Co.  Ct  641,  it  was 
held  that  property  owned  by  a  munici- 
pality, necessary  and  essential  to  oper- 
ate properly  its  waterworks,  to  protect 
the  purity  of  the  water,  and  to  prevent 
contamination,  though  consisting  of 
2,000  acres,  was  used  for  a  public  pur- 
pose and  exempt  from  taxation. 

In  People  ex  rel.  Hollock  v.  Purdy 
(1911)  72  Misc.  122,  130  N.  Y.  Supp. 
1077,  the  court,  construing  a  statute 
which  exempted  from  taxation  the 
property  held  by  a  municipality  for  a 
"public  use,"  held  that  property  ac- 
quired by  the  city  by  condemnation  for 
rapid  transit  purposes  was  not  subject 
to  taxation,  although  not  so  used,  hav- 
ing become  unnecessary.  In  that  case 
it  was  said:  "Where  the  right  of  emi- 
nent domain  is  exercised,  all  that  the 
law  requires  is  that  the  property  taken 
shall  be  dedicated  to  public  purposes, 
and,  once  ownership  of  the  municipal- 
ity attaches,  the  public  character  at- 
taches during  all  the  time  it  shall  pos- 
sess it.  The  mere  fact  that  the  prop- 
erty condemned  was  afterwards  found 
to  be  unnecessary  does  not,  it  seems 
to  me,  alter  the  rule.  .  .  .  While 
it  cannot  be  said  that  property  so  ob- 
tained is  held  by  the  municipality  for 
governmental  purposes,  it  nevertheless 
belongs  to  the  public,  impressed  with 
a  trust  for  its  benefit.  So  that,  even  if 
the  lands  in  question  were  condemned 
for  a  specific  purpose,  and  it  was  later 
ascertained  that  it  could  not  be  used 
in  whole  or  in  part  for  the  object  orig- 
inally intended,  it  still  remained  public 
property,  even  though  a  private  owner- 
ship is  claimed  for  it.  .  .  .  The 
distinction  sought  to  be  drawn  be- 
tween the  two  separate  holdings,  at 
least  for  taxable  purposes,  partakes 
more  of  the  shadow  than  of  the  sub- 
stance; and  the  logic  that  would  ex- 
empt the  one  class  and  tax  the  other, 
without  resultant  benefit  to  the  public, 
must  fail  of  its  own  feebleness.  Some 
text-writers  hold  that  the  private  prop- 
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erty  of  a  city  is  in  fact  subject  to  taxa- 
tion by  itself,  and  authorities  may  be 
found  to  sustain  such  view.  I  do  not 
think  that  the  conclusions  so  reached 
can  be  upheld.  ,  .  .  Property  of  a 
municipality  is  not  subject  to  taxation, 
whether  it  be  employed  for  public  uses 
or  held  in  a  proprietary  capacity  in 
trust  for  the  public." 

b.  Property    producing    income. 
1,  Income  incident  to  public  ttse. 

Whether  the  fact  that  a  state  or 
municipality  derives  an  income  from 
property  held  by  it  deprives  it  of  its 
public  nature  to  such  an  extent  as  to 
take  it  out  of  the  exemption  from  tax- 
ation fi^enerally  given  to  state  or  mu- 
nicipally owned  property  when  de- 
voted to  public  use  necessarily  depends 
on  the  character  of  the  property  and 
the  manner  in  which  the  profit  or  in- 
come is  earned.  As  a  general  rule  it 
may  be  said  that  where  the  primary 
and  principal  use  to  which  the  prop- 
erty is  put  is  public,  the  mere  fact 
that  an  income  is  incidentally  derived 
from  it  does  not  affect  its  character  as 
-property  devoted  to  a  public  use. 

Kentucky.  —    Frankfort    v.    Com. 

(1906)  29  Ky.  L.  Rep.  699,  94  S.  W. 
648 ;  Com.  v,  Newport  &  C.  Bridge  Co. 

(1907)  32  Ky.  L.  Rep.  196,  105  S.  W. 
378;  Com.  ex  rel.  Albritton  v.  Lebanon 
Waterworks  (Com.  ex  rel.  Albritton 
V.  Rubel)  (1908)  130  Ky.  61,  20  L.R.A. 
(N.S.)  224,  112  S.  W.  1128;  Com.  v. 
Covington  (1908)  128  Ky.  86,  14  L.R.A. 
(N.S.)  1214,  107  S.  W.  231;  Com.  v. 
Newport  (1908)  32  Ky.  L.  Rep.  820, 107 
S.   W.   232;    Covington   v.    Highlands 

(1908)  33  Ky.  L.  Rep.  323,  110  S.  W. 
338;  Ryan  v.  Louisville  (1909)  133  Ky. 
714,  118  S.  W.  992;  Com.  v.  Louisville 

(1909)  133  Ky.  845, 119  S.  W.  161. 
Maine. — Augusta  v.  Augusta  Water 

Dist.  (1906)  101  Me.  148,  63  Atl.  663. 

Massachusetts. — Wayland  v.  Middle- 
sex County   (1855) '4  Gray,  500. 

Michigan. — Traverse  City  v.  Blair 
(1916)  190  Mich.  313,  157  N.  W.  81, 
Ann.  Cas.  1918E,  81. 

New  Jersey. — Perth  Amboy  v.  Bar- 
ker (1906)  74  N.  J.  L,  127,  65  Atl.  201. 

New  York. — People  ex  rel.  New 
York   V.  Board   of  Assessors    (1888) 


111  N.  Y.  505,  2  L.R.A.  148,  19  N.  E. 
90. 

Ohio.— Toledo  v.  Yeager  (1894)  8 
Ohio  C.  C.  318,  6  Ohio  C.  D.  273;  To- 
ledo V.  Hosier  (1896)  54  Ohio  St.  418, 
43  N.  E.  583. 

Pennsylvania.  —  Reading  v.  Berks 
County  (1903)  22  Pa.  Super.  Ct.  383; 
Allegheny  Twp.  v.  Altoona  (1899)  23 
Pa.  Co.  Ct.  381;  Carlisle  School  Dist. 
V.  Carlisle  (1901)  11  Pa.  Dist.  R.  294. 

Tennessee.  —  Nashville  v.  Bank  of 
Tennessee  (1851)  1  Swan,  269;  Nash- 
ville V.  Smith  (1887)  86  Tenn.  213,  6 
S.  W.  273;  Smith  v.  Nashville  (1889) 
88  Tenn.  464,  7  L.R.A.  469,  12  S.  W. 
924;  Clarksville  v.  Montgomery  Coun- 
ty (1901)  —  Tenn.  — ,  62  S.  W.  33. 

Texas. — Galveston  Wharf  Co.  v.  Gal- 
veston (1884)  63  Tex,  14. 

Vermont— Stiles  v.  Newport  (1904) 
76  Vt.  154,  56  Atl.  662. 

The  rule  was  stated  as  follows  in 
Traverse  City  v.  Blair  (1916)  190 
Mich.  313,  157  N.  W.  81,  Ann.  Cas. 
1918E,  81:  "While  in  distinguishing 
the  purely  governmental  powers  of  a 
municipality  from  its  authorized  busi- 
ness activities  in  supplying  itself  and 
its  inhabitants  with  a  certain  class 
of  utilities  and  conveniences  for 
which,  in  places  of  concentrated  popu- 
lation, there  is  a  general  need,  and 
which  it  is  recognized  under  present 
conditions  of  civilization  public  wel- 
fare demands,  the  latter  are  sometimes 
referred  to  as  private  business  enter- 
prises, perhaps  because  such  wants 
may  be  and  sometimes  are  supplied  for 
profit  by  private  parties;  yet  in  the 
final  analysis  they  are  in  no  true  sense 
private  business  or  private  property 
when  operated  and  owned  for  public 
benefit  by  a  municipality,  under  con- 
stitutional or  statutory  authority.  No 
question  of  private  gain  or  private 
support  is  involved.  The  benefits, 
whether  in  direct  profits  or  in  protec- 
tion of  health,  property,  or  life,  accrue 
to  and  all  losses  fall  upon  the  public 
generally.  The  only  underlying  sup- 
port for  all  such  public  business  ac- 
tivities is  taxation,  and  taxation  can 
only  be  for  public  purposes.  .  .  . 
That,  after  supplying  its  own  direct 
municipal  needs,  the  city  furnished 
light  or  power  to  private  parties,  and 
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received  a  revenue  therefrom,  in  no 
way  detracts  from  the  municipal  or 
public  purpose  for  which  such  author- 
ized public  utility  was  owned  and  op- 
erated. Neither  is  it  of  importance 
whether  the  enterprise  was  in  itself 
profitable  or  unprofitable;  it  remained 
public  property,  owned  and  operated  as 
an  authorized  public  utility  for  munici- 
pal purposes  and  the  general  welfare, 
dependent  for  its  credit  and  existence 
upon  public  support  by  taxation  to 
whatever  extent  its  necessities  re- 
quired." 

Accordingly  it  has  been  held  that  a 
municipally  owned  lighting  plant  was 
not  subject  to  taxation  because  of  the 
fact  that  in  the  operation  of  the  plant 
the  city  incidentally  derived  a  revenue 
therefrom.  Frankfort  v.  Com.  (Ky.) 
Traverse  City  v.  Blair  (Mich.)  ;  Toledo 
V.  Yeager  (Ohio)   supra. 

In  Traverse  City  v.  Blair  (Mich.) 
supra,  it  was  held  that  the  fact  that 
70  per  cent  of  the  income  of  a  munici- 
pally owned  electric  light  plant  was 
derived  from  sales  to  private  indi- 
viduals did  not  affect  its  character  as 
property  devoted  to  a  public  use,  and 
therefore  it  was  not  liable  to  taxation. 

Similarly,  in  Toledo  v.  Yeager 
(Ohio)  supra,  it  was  held  that  the 
pipes,  fixtures,  etc.,  of  a  plant  used  to 
supply  natural  gas  to  the  inhabitants 
of  a  city  were  property  used  exclu- 
sively for  public  purposes,  under  a 
constitutional  provision  exempting 
such  property  from  taxation,  and  the 
fact  that  revenue  was  received  from 
the  sale  of  the  gas  was  immaterial. 

But  where  a  village  has  no  author- 
ity under  its  charter  to  sell  electricity 
to  its  inhabitants,  it  has  been  held 
that  the  use  of  its  plant  for  that  pur- 
pose is  not  such  a  public  use  as  to 
bring  it  within  the  exemption.  Swan- 
ton  V.  Highgate  (1908)  81  Vt.  152,  16 
L.R.A.(N.S.)  867,  69  Atl.  667,  where- 
in the  court  distinguished  Stiles  v. 
Newport  (1904)  76  Vt  154,  56  Atl.  662, 
on  the  ground  that  in  that  case  it  ap- 
peared that  the  village  was  authorized 
by  its  charter  to  furnish  its  inhabit- 
ants with  water  for  domestic  and  other 
purposes. 

Likewise,  it  has  been  held  that  the 
fact  that  a  city  derived  a  revenue  from 


the  rental  of  ferry  property  did  not 
affect  the  public  nature  of  the  use  of 
the  property,  and  therefore  it  was  ex- 
empt from  taxation.  People  ex  rel. 
New  York  v.  Board  of  Assessors 
(1888)  111  N.  Y.  505,  2  L.R.A.  148, 19 
N.  E.  90. 

In  New  London  v.  Perkins  (1913)  87 
Conn.  229,  87  Atl.  724,  it  was  held  that 
a  municipal  ferry  franchise  was  not 
taxable  where  the  municipality  oper- 
ated the  ferry  through  a  lessee  and  de- 
rived its  revenue  from  the  rental. 

In  Galveston  Wharf  Co.  v.  Galveston 
(1884)  63  Tex.  14,  it  was  held  that  the 
one-third  interest  of  a  city  in  a  wharf 
was  not  taxable,  because  within  a  con- 
stitutional exemption  of  taxation  used 
for  public  purposes,  and  the  fact  that 
a  revenue  was  received  therefrom  was 
immaterial. 

To  the  same  effect,  see  Com.  v. 
Louisville  (1909)  133  Ky.  845,  119  S. 
W.  161. 

It  has  been  held  that  the  fact  that 
revenue  was  derived  from  a  munici- 
pally owned  toll  bridge  did  not  deprive 
the  property  of  its  character  as  public 
property  devoted  to  a  public  use.  Com. 
v.  Newport  &  C.  Bridge  Co.  (1907)  32 
Ky.  L.  Rep.  196,  105  S.  W.  378. 

Likewise  it  has  been  held  that  the 
fact  that  a  public  market  was  a  source 
of  revenue  to  a  municipality  did  not 
change  its  character  as  property  "used 
for  public  purposes,"  within  the  mean- 
ing of  the  constitutional  provision  ex- 
empting such  property  from  taxation. 
Carlisle  School  Dist.  v.  Carlisle  (1901) 
11  Pa.  Dist.  R.  294,  wherein  it  was 
said :  "From  an  early  period  the  public 
markets  of  Pennsylvania  have  been  es- 
tablished and  controlled  by  the  mu- 
nicipalities in  which  they  are  located, 
and  they  have  been  deemed  to  be  a 
necessity.  The  fact  that  they  inci- 
dentally yield  a  revenue  in  the  form 
of  tolls,  or  stall  rents,  is  not  material 
to  the  question  at  issue." 

In  Louisville  v.  Com.  (1864)  1  Duv. 
(Ky.)  295,  85  Am.  Dec.  624,  decided 
before  the  enactment  of  statutory  or 
constitutional  exemptions  of  munici- 
pally owned  property,  wherein  it  was 
held  that,  while  a  city  was  not  sub- 
ject to  taxation  on  property  used  for 
carrying  on  its  municipal  government, 
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market  houses,  fire  engines,  and  halls 
were  not  thus  held,  and  therefore  were 
subject  to  taxation. 

It  has  been  held  that  a  waterworks 
system  owned  and  operated  by  a  mu- 
nicipality is  public  property  devoted 
to  a  public  use,  and  as  such  entitled 
to  exemption  from  taxation,  and  the 
fact  that  it  is  also  a  source  of  revenue 
does  not  affect  its  character. 

Kentucky.  —  Com.  v.  Covington 
(1908)  128  Ky.  36,  14  L.R.A.(N.S.) 
1214,  107  S.  W.  231;  Com.  v.  Newport 
(1908)  32  Ky.  L.  Rep.  820,  107  S.  W. 
232;  Covington  v.  Highlands  (1908)  33 
Ky.  L.  Rep.  323,  110  S.  W.  338 ;  Ryan 
V.  Louisville  (1909)  133  Ky.  714,  118 
S.  W.  992. 

Maine. — Augusta  v.  Augusta  Water 
Dist.  (1906)  101  Me.  148,  63  Atl.  663. 

MassachusettSEk — ^Wayland  v.  Mid- 
dlesex County  (1855)  4  Gray,  500. 

New  Jersey. — ^Perth  Amboy  v.  Bar- 
ker. (1906)  74  N.  J.  L.  127,  65  Atl.  201. 

Ohfo.— Toledo  v.  Hosier  (1896)  64 
Ohio  St.  418,  43  N.  E.  583. 

Pennsylvaiiia.  —  Reading  v.  Berks 
County  (1903)  22  Pa.  Super.  Ct.  373; 
Allegheny  Twp.  v.  Altoona  (1899)  23 
Pa.  Co.  Ct.  381. 

Tennessee!.  —  Nashville  v.  Smith 
(1887)  86  Tenn.  213,  6  S.  W.  273; 
Smith  v.  Nashville  (1890)  88  Tenn* 
464,  7  Lr.A.  469,  12  S.  W.  924;  Clarks- 
ville  v.  Montgomery  County  (1901)  — 
Tenn.  — ,  62  S.  W.  33. 

Vermcmt.— utiles  v.  Newport  (1904) 
76  Vt.  154,  56  Atl.  662. 

In  Smith  v.  Nashville  (1889)  88 
Tenn.  464,  7  L.R.A.  469,  12  S.  W.  924, 
the  court  said:  "It  can  make  no  differ- 
ence whether  the  water  be  furnished 
the  inhabitants  as  a  gratuity  or  for  a 
recompense,  the  sum  raised  in  the  lat- 
ter case  being  reasonable  and  applied 
for  legitimate  purposes.  So  raising  a 
fund  to  help  defray  the  expenses  of 
operating  the  waterworks  and  to  keep 
down  the  interest  on  the  city's  indebt- 
edness, incurred  in  the  construction 
thereof,  is  no  more  engaging  in  busi- 
ness for  gain  and  profit  than  would 
be  the  assessment  and  collection  of 
taxes  for  that  or  any  other  legitimate 
object.  To  the  extent  that  money  is 
realized  by  sales  of  water  (if  it  be  so 
termed),  the  necessity  of  laying  taxes 


in  the  usual  way  is  diminished.  If  the 
water  were  furnished  free  of  charge, 
then  the  expense  of  operating  the 
works  and  meeting  the  interest  on  the 
debt  would  have  to  be  met  by  an  in- 
creased tax  assessment." 

In  Perth  Amboy  v.  Barker  (1906)  74 
N.  J.  L.  127,  65  Atl.  201,  it  was  said : 
"The  sales  of  water  outside  of  Perth 
Amboy  are  merely  incidental  to  the 
general  public  purposes  for  which  the 
waterworks  were  established  and  are 
being  maintained  and  operated  by  that 
city.  If  the  sales  to  outside  parties  are 
not  authorized  by  law,  the  state  may 
complain  through  the  attorney  gener- 
al; but  in  our  view  such  use  of  the 
surplus  water  does  not  take  away  the 
right  of  Perth  Amboy  to  exemption 
from  taxation  upon  the  property  that 
is  used  primarily  and  principally  for 
the  public  purposes  of  that  city.' 

But  under  the  earlier  tax  laws  of 
New  Jersey  an  exemption  from  taxa- 
tion was  extended  to  "the  property  of 
the  counties,  townships,  cities,  and 
boroughs  of  this  state,"  and  this  ex- 
emption was  held  to  be  independent 
of  the  use  to  which  the  property  was 
devoted.  State,  Newark,  Prosecutor, 
V.  Verona  Twp.  (1896)  59  N.  J.  L.  94, 
34  Atl.  1060;  State,  Camden  County, 
Prosecutor,  v.  Collins  (1897)  60  N.  J. 
L.  367,  37  Atl.  623;  State,  Newark, 
Prosecutor,  v.  Belleville  Twp.  (1897) 
61  N.  J.  L.  456,  39  Atl.  658;  State, 
Hackettstown,  Prosecutor,  v.  Conover 
(1899)    63  N.  J.  L.  191,  42  Atl.  888. 

In  Newport  v.  Unity  (1896)  68 
N.  H.  587,  73  Am.  St.  Rep.  626,  44 
Atl.  704,  the  rule  was  recognized  that 
a  waterworks  plant  owned  by  a  munic- 
ipal corporation  was  property  used 
for  public  purposes,  under  a  statute 
exempting  such  property  when  owned 
by  a  municipality.  The  decision  in 
this  case,  however,  turned  on  the  right 
of  a  municipality  to  tax  the  property 
of  another  municipality  within  its 
borders. 

Similarly,  it  has  been  held  that  a 
sinking  fund  created  to  meet  the  bond- 
ed indebtedness  of  a  city,  incurred 
for  the  purchase  of  a  waterworks  sys- 
tem, was  none  the  less  public  prop- 
erty used  for  public  purposes,  because 
of  the  fact  that  it  had  been  invested 
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in  dividend-payin^r  stocks.  Com.  ex 
rel.  Albritton  v.  Lebanon  Waterworks 
(Com.  ex  rel.  Albritton  v.  Rubel) 
(1908)  130  Ky.  61,  20  L.R.A.(N.S.) 
224,  112  S.  W.  1128. 

In  Miller  v.  Fitchbur^  (1901)  180 
Mass.  32,  61  N.  E.  277,  it  was  held  that 
where  a  city  acquired  property  for 
the  purpose  of  maintaining  a  city  wa- 
ter supply,  and  entered  into  an  agree- 
ment whereby,  in  consideration  of  the 
release  of  damages  by  certain  mill 
owners,  the  city  agreed  to  maintain 
a  reservoir  for  their  use,  except  under 
certain  circumstances  arising  from 
emergencies,  it  could  not  be  said  that 
the  city  received  any  "revenue  in  the 
nature  of  rent,"  within  the  meaning 
of  a  statute  making  property  owned 
by  a  city  for  waterworks  liable  to  tax- 
ation, if  any  revenue  in  the  nature  of 
rent  were  received  therefrom. 

But  it  has  been  held  that  although 
a  city  acquired  all  the  corporate  stock 
of  a  water  company,  that  did  not  make 
the  corporate  property  public  prop- 
erty, and  that,  while  the  shares  of 
stock  were  exempt  under  the  constitu- 
tional provision,  the  corporate  prop- 
erty itself  was  not  exempt  until  it  had 
actually  been  conveyed  to  the  city. 
Bell  V.  Louisville  (1908)  32  Ky.  L.  Rep. 
699,  106  S.  W.  862.  This  case  was  dis- 
tinguished in  Ryan  v.  Louisville  (1909) 
133  Ky.  714,  118  S.  W.  992,  supra,  on 
the  ground  that  before  the  decision  in 
that  case  the  city  had  acquired  title 
to  the  actual  property  by  valid  trans- 
fer. 

While  a  city  may  receive  an  income 
from  the  sale  of  water,  etc.,  to  its  in- 
habitants, or  even  to  those  living  out- 
side the  limits  of  the  city,  but  adjacent 
thereto,  without  losing  the  constitu- 
tional and  statutory  exemption  from 
taxation,  of  property  devoted  to  public 
use,  it  has  been  held  that  supplying 
other  cities  and  towns  with  water  is 
engaging  in  business,  and  not  a  use 
of  its  property  for  a  public  use,  and, 
therefore,  that  to  the  extent  so  used 
the  property  is  taxable.  Knoxville  v. 
Park  City  (1914)  130  Tenn.  626,  L.R.A. 
1915D,  1103,  172  S.  W.  286;  Stiles  v. 
Newport  (1904)  76  Vt.  154,  56  Atl. 
662;  Swanton  v.  Highgate   (1908)  81 


Vt  152,  16  L.R.A.(N.S.)   867,  69  Atl. 
667. 

In  Knoxville  v.  Park  City  (Tenn.) 
supra,  it  was  said :  "It  is  difficult  to 
conceive  how  the  city  of  Knoxville  has 
any  public  or  corporate  purpose  to 
serve  within  the  corporate  limits  of 
Park  City.  All  municipal  purposes 
therein  are  those  of  Park  City,  created 
by  legislative  act  to  exercise  them. 
The  furnishing  of  a  water  supply  for 
itself  and  its  inhabitants  is  its  mu- 
nicipal  purpose,  and  cannot  be  Knox- 
ville's.  Nor  may  it  logically  be  con- 
ceived that  the  city  of  Knoxville 
serves  even  incidentally  its  own  cor- 
porate public  purpose  by  means  of  the 
Park  City  system.  What  is  the  pri- 
mary 'public  purpose'  of  Park  City 
may  not  be  an  incidental  'public  pur- 
pose' of  Knoxville.  The  legislature 
will  be  taken  to  have  intentionally 
lodged  the  full  power  and  duty  in 
that  regard  in  its  local  governmental 
representative.  Park  City." 

In  Stiles  v.  Newport  (1904)  76  Vt 
154,  56  Atl.  662,  the  court,  holding  that 
where  a  city  built  a  branch  line  of  its 
waterworks  to  another  village,  and 
supplied  it  with  water,  it  was  not  dc;- 
voting  its  waterworks  to  a  public  use, 
said:  "The  village  of'  Newport  owes 
no  municipal  duty  to  the  village  of 
West  Derby  or  its  inhabitants,  and  has 
no  municipal  interest  there.  Its  sale 
of  water  to  that  village  and  its  inhab- 
itants is  for  the  revenue  obtainable 
thereby,  independent  of  any  connec- 
tion with  municipal  duty  or  interest. 
Although  disposed  of  for  the  same  pur- 
poses, the  sale  cannot  be  regarded  as 
a  public  use,  because  of  this  want  of 
municipal  relation.  .  .  .  Here  the 
village  of  Newport  has  built  and  in- 
stalled  a  branch  outside  its  corporate 
limits,  which  is  devoted  wholly  to  the 
needs  of  another  village,  and  can  never 
be  made  available  for  its  own  munici- 
pal service ;  and  the  question  is  wheth- 
er the  property  so  created  and  circum- 
stanced shall  be  treated  as  serving  an 
incidental,  and  therefore  a  public,  use. 
It  might  not  be  easy  to  frame  a  safe 
and  acceptable  definition  of  an  inci- 
dental use;  but  we  think  it  may 
safely  be  said  that  the  supplying  of 
the  municipal  and  domestic  needs  of 
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another  municipality,  through  a  com- 
plete system  of  distributing  pipes  and 
hydrants  created  for  that  purpose,  is 
not  such  a  use.  The  plaintiff  has  as- 
sessed the  hydrants  located  in  Derby, 
and  we  hold  that  they  are  taxable." 

Likewise,  in  Swanton  v.  Highgate 
(Vt.)  supra,  it  was  held  that  the  sup- 
plying of  one  village  by  another  with 
electricity  was  not  such  a  public  use 
of  its  property  as  to  entitle  it  to  the 
exemption. 

But  in  West  Hartford  v.  Water 
Gomrs.  (1877)  44  Conn.  360,  it  was 
held  that  the  property  of  a  municipal 
water  plant  was  not  deprived  of  its 
exemption  by  the  fact  that  water  was 
sold  at  a  profit  to  an  adjacent  munic- 
ipality. The  court  said:  "The  board 
of  water  commissioners,  with  the  ap- 
probation of  the  city,  sells  the  water 
which  has  been  stored  in  West  Hart- 
ford to  consumers  both  in  that  town 
and  in  Hartford,  preferring  that  meth- 
od of  raising  money  for  interest  and 
expenses  to  the  imposition  of  a  tax, 
and  at  the  time  of  the  submission  thus 
collected  a  greater  sum  than  the  an- 
nual interest  and  expenses.  West 
Hartford  urges  that  by  reason  of  this 
fact  Hartford  has  ceased  to  be  in  this 
matter  a  municipality  holding  property 
for  the  public  good,  and  has  descended 
to  the  level  of  a  pecuniary  corporation 
using  property  for  profit,  and  has  thus 
placed  itself  within  reach  of  taxation. 
But  this,  again,  is  rather  in  seeming 
than  in  reality.  The  legislature  sanc- 
tioned this  method  of  raising  money 
at  the  time  when  it  declared  the  under- 
taking to  be  one  for  the  public  good. 
Besides,  the  fact  that  the  rents  at  the 
present  time  are  sufficient  to  pay  the 
annual  charges  may  be  only  a  fortu- 
nate occurrence;  this  state  of  things 
may  not  continue.  And  the  town  re- 
ihains  liable  to  taxation  for  annual  de- 
ficiencies, and  for  the  ultimate  pay- 
ment of  the  principal  expended  in  the 
purchase  of  the  land  and  construction 
•of  the  works." 

In  Johnson  City  v.  Weeks  (reported 
herewith)  ante,  1431,  it  was  held  that 
the  fact  that  a  city  supplied  water  to 
a  soldiers'  home  lying  partly  within 
and  partly  without  the  city  limits  did 
not  alter  the  nature  of  its  waterworks 


as  public  property  devoted  to  a  public 
use,  within  the  meaning  of  the  consti- 
tutional and  statutory  provisions  ex- 
empting property  so  used  from  taxa- 
tion. The  opinion  states  succinctly 
and  forcibly  the  reasoning  by  which 
the  decision  is  justified. 

In  Nashville  v.  Bank  of  Tennessee 
(1851)  1  Swan  (Tenn-)  269,  it  was 
held  that  the  Bank  of  Tennessee,  being 
owned  by  the  state,  was  a  public  cor- 
poration, and  therefore  its  property 
was  not  subject  to  taxation  by  a  city, 
although  the  bank  was  a  source  of 
revenue  to  the  state. 

In  Hamden  v.  New  Haven  (reported 
herewith)  ante,  1435,  it  is  held  that 
the  fact  that  an  income  was  derived 
from  the  sale  of  produce  raised  on  a 
city  poor  farm  did  not  change  its  char- 
acter as  public  property  devoted  to 
public  use. 

2,  Income  independent  of  public  use. 

When  an  income  or  profit  is  derived 
from  municipally  owned  property,  not 
as  an  incident  to  its  use  as  a  public 
agency,  but  from  its  use  primarily  and 
principally  for  the  purpose  of  produc- 
ing revenue,  it  cannot  be  said  to  be 
devoted  to  public  use,  and  is,  therefore, 
subject  to  taxation.  School  Dist.  v. 
Howe  (1896)  62  Ark.  481, 37  S.  W.  717; 
People  ex  rel.  Davis  v.  Chicago  (1888) 
124  111.  636,  17  N.  E.  56;  Sanitary 
Dist.  V.  Hanberg  (1907)  226  111.  480, 

80  N.  E.  1012 ;  Sanitary  Dist.  v.  Giff  ord 
(1913)  257  IlL  424,  100  N.  E.  953; 
Mitchellville  v.  Board  of  Supervisors 
(1884)  64  Iowa,  554,  21  N.  W.  31; 
Wayland  v.  Middlesex  County  (1855)  4 
Gray  (Mass.)  500;  Essex  County  v. 
Salem  (1890)  153  Mass.  141,  26  N.  E. 
431;  State,  Newark,  Prosecutor,  v. 
Clinton  Twp.  (1887)  49  N.  J.  L.  370,  8 
Atl.  296;  Swanton  v.  Highgate  (1908) 

81  Vt.  152,  16  L,R.A.(N.S.)  867,  69 
Atl.  667. 

Thus,  in  Swanton  v.  Highgate  (Vt.) 
supra,  wherein  it  appeared  that  on  the 
water-power  property  acquired  by  a 
village  for  the  generation  of  electric- 
ity there  were  situated  a  gristmill  and 
a  lumber  mill,  which  could  not  be  used 
in  connection  with  its  lighting  plant, 
but  from  which  the  village  derived  an 
income  in  the  shape  of  rentals,  it  was 
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held  that  these  mills  were  not  exempt 
from  taxation  as  property  devoted  to 
public  use. 

Holding  that  property  acquired  by 
a  county  for  the  purpose  of  enlarging 
a  jail  yard,  but  which  had  not  been  so 
used,  but  on  the  contrary  was  rented 
out  to  private  parties  for  the  purpose 
of  raising  income,  was  not  exempt 
from  taxation,  the  court  in  Essex 
County  v.- Salem  (1890)  153  Mass.  141, 
26  N.  E.  431,  said:  "If  the  property 
is  used  exclusively  for  private  pur- 
poses, and  is  a  source  of  income  to  the 
county,  in  the  benefits  of  which  the 
other  towns  share,  it  is  certainly  just 
that  out  of  the  income  derived  from 
that  property  there  should  be  paid  to 
the  city  of  Salem  such  charges  as  are 
paid  on  other  similar  property,  to  en- 
able the  city  to  perform  its  municipal 
duties,  on  the  proper  performance  of 
which  the  safety  and  value  of  such 
property  in  some  degree  depend.  Al- 
though a  county  has  different  and 
somewhat  more  limited  powers  than  a 
town  or  city,  yet  it  is  a  municipal  cor- 
poration capable  of  being  sued,  and 
has  power  by  taxation  to  raise  money 
to  discharge  its  obligations.  We  are 
of  opinion  that,  in  the  absence  of  any 
express  exemption  of  the  property 
of  counties  from  taxation,  an  exemp- 
tion can  be  implied  only  when  the 
property  is  actually  appropriated  to 
public  uses.  This  is  the  principle 
which  underlies  all  our  decisions  in 
cases  analogous  to  the  present,  and 
we  see  no  ground  on  which  it  ought  to 
be  extended  to  the  property  of  a  county 
actually  devoted  to  private  uses  which 
are  not  incidental  to  the  performance 
of  public  duties,  particularly  when 
income  is  derived  from  the  property 
in  the  same  manner  as  from  similar 
property  belonging  to  private  per- 
sons." 

Similarly,  it  has  been  held  that, 
where  a  city  purchased  100  acres  of 
land  with  a  view  to  using  5  acres  of  it 
for  a  cemetery,  it  could  not  claim  ex- 
emption from  taxation  on  the  balance, 
which  it  used  for  farming  purposes 
in  order  to  produce  revenue.  State, 
Newark,  Prosecutor,  v.  Clinton  Twp. 
(1887)  49  N.  J.  L.  370,  8  Atl.  296, 
wherein   it  was  said:     "There  is  no 


doubt  that  public  property,  whether 
belonging  to  a  state,  a  county,  a  city, 
a  township,  or  a  borough,  used  for  a 
purpose  germane  to  the  objects  for 
which  the  municipality  was  created,  is 
not  taxable.  But  to  be  entitled  to 
exemption  from  tax,  the  property  mast 
be  used  for  such  purpose.  If  a  city 
purchase  a  farm  of  100  acres^  situated 
in  another  municipality,  on  which  are 
a  dwelling  house  and  buildings  neces- 
sary to  carry  on  the  farming  business, 
for  the  purpose  of  obtaining  5  acres 
thereof  to  be  used  for  a  graveyard,  and 
use  the  ninety-five  acres  so  as  to  deri?e 
profit  therefrom,  either  through  lease 
or  by  cultivation,  the  whole  property 
will  not  be  exempt  from  taxation,  be- 
cause the  whole  is  not  used  for  public 
purposes,  or  in  fulfilment  of  a  public 
trust.  It  would  manifestly  be  unjust 
to  withdraw  the  whole  property  from 
assessment,  and  deprive  the  munici- 
pality in  which  it  is  situated  from  the 
proportion  of  tax  it  should  pay." 

In  Illinois  all  property  owned  by  mu- 
nicipal corporations  is  subject  to  taxa- 
tion, unless  specifically  exempted  by 
statute.  Re  Swigert  (1887)  123  111. 
267,  14  N.  E.  32 ;  Sanitary  Dist  v.  Mar- 
tin (1898)  173  111.  243,  64  Am.  St.  Rep. 
110,  50  N.  E.  201 ;  Sanitary  Dist.  v. 
Hanberg  (1907)  226  111.  480,  80  N.  E. 
1012.  Accordingly  it  has  been  held 
that  a  toll  bridge  owned  by  a  city  and 
situated  outside  the  city  limits  was 
not  exempt  from  taxation,  as,  under 
the  Illinois  Constitution  (Const  1870, 
§  3,  art.  9),  only  such  public  property 
as  might  be  exempted  by  statute  was 
exempt,  and  as  no  statute  had  been 
passed  exempting  toll  bridges  it  was 
liable  to  taxation.  Re  Swigert  (III) 
supra.  In  Sanitary  Dist.  v.  Martin 
supra,  it  was  held  that  lands  owned  by 
a  sanitary  district  were  neither  "pub- 
lic lands,"  nor  were  they  "used  exclu- 
sively for  public  purposes"  within  the 
meaning  of  those  terms  as  used  in  the 
statute  exempting  public  lands  from 
taxation,  and  as  there  was  no  other 
statute  by  which  they  were  exempted 
they  were  properly  taxed.  In  People 
ex  rel.  Davis  v.  Chicago  (1888)  124  111. 
636,  17  N.  E.  56,  it  appeared  that  cer- 
tain lands  owned  by  a  city  had  been 
taken  in  part  pasrment  of  corporate 
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funds  embezzled  by  a  public  officer.  It 
was  insisted  that  the  lands  represented 
the  funds,  and  as  the  latter  were  not 
taxable  the  lands  were  not.  Holding 
that  as  the  lands  were  not  used  for  any 
public  purpose,  but  were  leased  by  the 
city  for  a  profit,  and  had  not  been 
exempted  by  statute,  they  were  taxa- 
ble, the  court  said:  "The  difficulty 
with  the  position  of  appellee  is  that 
the  legislature  has  nowhere  provided 
that  a  city  or  incorporated  town  may 
acquire  a  large  tract  of  land  and  hold 
it  for  years  free  from  taxation.  There 
is  a  necessity  for  exempting  from  taxa- 
tion the  public  buildings  of  a  city,  and 
the  grounds  upon  which  they  stand, 
not  exceeding  10  acres;  but  why  a 
large  tract  of  land  located  remote 
from  the  city  should  be  held  by  a  city 
free  from  the  burdens  of  taxation  for 
years,  it  may  be  difficult  to  understand. 
.  .  •  It  is  also  suggested  that  the 
funds  embezzled  by  the  city  treasurer 
were  not,  and  would  not  be,  subject  to 
taxation  had  they  remained  in  the 
treasury,  and  as  these  lands  represent 
the  embezzled  funds,  they  are  also  ex- 
empt. But  the  funds  which  were  in 
the  treasurer's  hands  were  not  placed 
there  to  remain  as  a  permanent  fund. 
These  funds  were  raised  to  be  paid  out 
to  defray  the  expenses  of  the  city,  and 
of  course  it  was  not  a  fund  liable  to 
taxation;  but  if  a  city  had  the  power 
to  accumulate  a  large  fund,  and  hold 
it  from  year  to  year  in  its  treasury,  or 
keep  it  at  interest,  no  reason  is  per- 
ceived why  such  fund  might  not  be 
taxed.  These  lands  have  been  held  for 
a  number  of  years.  It  is  not  claimed 
that  they  are  now,  or  ever  will  be, 
needed  for  any  municipal  use  of  the 
city.  On  the  other  hand,  they  are  held 
for  profit, — for  the  annual  increase  in 
price, — and  we  perceive  no  reason  why 
the  city  should  not  pay  taxes  where 
lands  are  so  held,  in  like  manner  as  an 
individual  who  purchases  and  holds 
lands  as  an  investment." 

In  Mitchellville  v.  Board  of  Super- 
visors (1884)  64  Iowa,  554,  21  N.  W. 
31,  it  was  held  that,  although  the  In- 
come derived  from  land  owned  by  a 
city  was  devoted  to  a  public  use,  the 
land  itself  was  not,  but,  being  used  for 
profit,    came    within    the    qualifying 


clause  of  the  statute  exempting  from 
taxation  property  of  a  town  when  "not 
held  for  pecuniary  profit."  In  this 
case  it  was  said :  "To  be  exempt,  the 
property  in  question  in  this  case  must 
be  devoted  entirely  to  public  use,  and 
not  held  for  pecuniary  profit.  Now  it 
appears  that  the  property  is  not  de- 
voted to  public  use,  but  an  income  is 
derived  therefrom.  The  condition  of 
the  trust  imposed  by  the  donor  is  that 
the  property  itself  shall  not  be  devoted 
to  public  use,  but  the  profit  arising 
therefrom  shall  be.  It  is,  therefore, 
obvious  that  a  pecuniary  profit  is  de- 
rived from  the  property.  It  is,  there- 
fore, not  exempt.  It  is  true,  the  profits 
are  devoted  to  public  use,  but  the 
statute  does  not,  because  of  this  fact, 
provide  that  the  property  is  exempt 
from  taxation," 

Likewise,  in  Sanitary  Dist.  v.  Gifford 
(1913)  257  111.  424,  100  N.  E.  953,  it 
was  held  that  a  water-power  electric 
plant  belonging  to  a  sanitary  district, 
but  not  used  in  connection  with  sanita- 
tion, and  from  which  the  district  de- 
rived large  profits,  was  not  devoted  to 
a  public  use,  and  was,  therefore,  sub- 
ject to  taxation  in  the  absence  of  a 
statute  specifically  exempting  it. 

In  Sanitary  Dist.  v.  Hanberg  (111.) 
supra,  it  was  held  that  lands  owned  by 
a  sanitary  district  and  leased  for  a 
profit  could  not  be  said  to  be  used  for 
a  public  purpose,  and  were,  therefore, 
liable  to  taxation. 

In  Wayland  v.  Middlesex  County 
(1855)  4  Gray  (Mass.)  500,  though  not 
directly  involved,  the  court  recognized 
the  rule,  and  said  that,  if  land  taken 
in  connection  with  the  establishment 
of  a  municipal  waterworks  system  was 
valuable  for  and  used  for  purposes 
other  and  distinct  from  those  of  the 
aqueduct,  the  property  so  used  would 
be  liable  to  taxation  to  the  extent  of 
such  use. 

In  Cornelius  v.  State  (1914)  40 
Okla*  733,  140  Pac.  1187,  it  was  held 
that  a  mortgage  given  to  secure  a  loan 
from  the  state  school  fund  was  the 
property  of  the  state,  and  as  such  ex- 
empt from  taxation  under  the  constitu- 
tional provision  exempting  "all  prop- 
erty used  exclusively  for  schools 
•    •    .    and  all  property  of  this  state." 
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In  School  Dist  v.  Howe  (1896)  62 
Ark.  481,  37  S.  W.  717,  it  appeared  that  . 
land  had  been  donated  by  the  United 
States  to  a  municipality  for  school  pur- 
poses, and  was  held  by  a  school  dis- 
trict for  sale  or  rent,  the  proceeds 
of  the  sale  or  rental  to  be  used  for 
school  purposes.  It  was  held  that  it 
was  not  exempt  as  "public  property 
used  exclusively  for  public  purposes." 
In  that  case  it  was  said:  "It  seems 
clear  that  the  intention  was  to  exempt 
only  that  public  property  which  in 
itself  directly  subserved  some  public 
purpose  by  actual  use,  as  distinguished 
from  property  belonging  to  the  public, 
but  not  used  by  it,  and  from  which 
a  benefit  accrues  to  the  public,  not  by 
the  immediate  use  thereof  by  the  pub- 
lic, but  indirectly,  through  selling  or 
renting  the  same  to  private  parties." 

But  in  Robinson  v.  Indiana  &  A. 
Lumber  &  Mfg.  Co.  (reported  here- 
with) ante,  1426,  it  was  held  that  lands 
which  a  levee  district  bid  in  at  a  sale 
by  it  to  enforce  delinquent  levee  taxes, 
and  was  holding  until  it  could  dispose 
of  them,  were  not  subject  to  taxation, 
the  court  saying:  "The  levee  district 
only  held  the  lands  that  it  acquired  at 
levee  tax  sale  until  it  was  practical  to 
dispose  of  them  again.  They  were  not 
held  for  any  purpose  of  gain  or  as  in- 
come-producing property.  When  sold, 
the  proceeds  took  the  place  of  the  levee 
taxes,  for  the  enforcement  of  which 
and  the  expenses  incident  thereto  they 
were  sold,  and  in  this  way  we  think  the 
lands  were  directly  and  immediately 
used  exclusively  for  public  purposes 
within  the  meaning  of  the  Constitu- 
tion, and  were  not  subject  to  taxation." 

In  Gibson  v.  Howe  (1873)  37  Iowa, 
16S,  it  was  held  that  lands  purchased 
by  a  city  at  a  sale,  under  a  judgment 
formerly  obtained  by  the  city  against 
a  defaulting  officer,  and  not  held  for 
rent  or  profit,  but  in  order  to  reimburse 
itself,  were  held  for  a  public  use,  and 
were  exempt  from  taxation.  The  court 
said  on  this  point:  "The  property  of 
a  county,  Vhen  devoted  entirely  to  the 
public  use,  and  not  held  for  pecuniary 
profit,  is  exempt  from  taxation.'  Rev. 
§  711.  The  land  in  question  was  not 
acquired  for  pecuniary  profit,  but  to 
secure  a  debt  due  the  county.    It  was 


not  purchased  or  held  to  rent,  or  for 
its  probable  increase  in  value.  It  was 
acquired  and  held  that  the  just  amount 
due  the  county  from  a  defaulting  offi- 
cer might  be  realized.  This  was  the 
object  to  which  it  was  devoted,  and 
was,  undoubtedly,  a  public  use.  It 
was  not,  therefore,  taxable." 

It  has  been  held  that  indemnity 
swamp  lands  owned  by  a  county,  not 
being  held  for  "pecuniary  profit,"  were 
exempt  from  taxation.  Callahan  v. 
Wayne  County  (1887)  73  Iowa,  709,36 
N.  W.  654. 

Under  a  constitutional  provision  em- 
powering the  legislature  to  tax  prop- 
erty owned  by  a  municipality  when  not 
used  for  municipal  purposes,  it  has 
been  held  to  be  necessary  in  order  to 
levy  a  tax  on  such  property,  that  an  act 
should  have  been  passed  providing  for 
its  taxation,  as  the  constitutional  pro- 
vision was  not  self -executing.  New 
Castle  V.  Lawrence  County  (1892)  2 
Pa.  Dist.  R.  95,  wherein  it  was  said: 
"If  the  municipality  undertakes  to  ac- 
quire and  hold  more  property  than  is 
used  or  necessary  for  municipal  pur- 
poses, the  state  might  interfere,  but 
that  right  on  the  pf^rt  of  the  state 
does  not  affect  the  question  of  the 
right  of  the  taxing  authority  to  as- 
sess taxes  against  such  real  prop- 
erty. The  power  to  assess  taxes 
is  inherent  in  the  state,  but,  in 
the  absence  of  a  constitutional  pro- 
vision, the  legislature  must  designate 
what  property  is  subject  to  taxation 
and  the  manner  of  levying  and  collect- 
ing taxes.  Prior  to  the  adoption  of  the 
Constitution  of  1874  the  property  in 
question  was  not  subject  to  taxation. 
Under  the  provision  of  art.  9,  §  1,  of 
the  Constitution  of  1874,  the  legisla- 
ture has  the  power  to  tax  property 
held  by  a  municipality,  but  not  used 
for  municipal  purposes.  These  pro- 
visions, however,  do  not  execute  them- 
selves, and  the  legislature  has  not 
passed  any  law  bringing  municipal 
property,  or  property  held  by  a  mu- 
nicipality, within  the  scope  of  the  au- 
thority of  the  assessor  or  collector  of 
taxes.  Even  if  we  were  to  concede 
that  property  held  by  the  city,  but  not 
for  municipal  purposes,  was  subject  to 
taxation,  it  might  be  a  valid  objection 
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in  the  present  case  that  the  taxes  are 
assessed  against  what  is  and  what  is 
not  used  for  municipal  purposes  as  a 
whole,  and  there  is  no  statutory  pro- 
vision for  making  an  apportionment/' 
For  cases  determining  the  eriect  of  a 
lease  of  publicly  owned  property,  aside 
from  the  fact  that  it  produces  revenue, 
as  depriving  it  of  the  exemption  from 
taxation,  see  infra,  V. 

3,  Public  and  pHvate  use  intermingled* 

Where  a  village  constructed  a  vil- 
lage hall  to  be  used  as  a  public  hall, 
police-court  room,  assessor's  office^ 
lockup,  etc.,  which  when  not  in  actual 
use  for  these  purposes  was  leased  for 
lectures  and  other  public  entertain- 
ments, the  income  so  derived  being 
used  to  assist  in  defraying  the  annual 
corporate  expenses,  it  was  held  that 
the  use  to  which  the  property  was  put 
was  primarily  public,  the  so-called 
private  use  being  only  incidental,  and 
not  such  as  to  deprive  the  property  of 
its  exemption  from  taxatiMi.  Camden 
V.  Camden  Village  Corp.  (1885)  77  Me. 
530,  1  Atl.  689,  wherein  it  was  said: 
"From  a  careful  examination  of  the 
facts  in  the  case,  and  in  view  of  the 
public  nature  of  this  corporation,  and 
the  purposes  for  which  it  was  created, 
we  are  led  to  no  other  conclusion  than 
that  this  building,  authorized  by  legis- 
lative sanction,  is  owned  by  the  cor- 
poration for  public  uses,  rather  than 
in  its  'social  or  commercial  capacity.* 
The  letting  of  those  parts  of  the  build- 
ing which  are  not  in  actual  use  by 
the  corporation  are  incidental  and  sub- 
sidiary to  the  objects  for  which  it  was 
created,  and  do  not  take  away  its  char- 
acter as  a  public  building,  or  render  it 
liable  to  taxation  by  the  town,  as  it 
would  be  were  this  a  private  corpora- 
tion, and  its  building  erected  for  pri- 
vate purposes.  Many  city  and  town 
halls  in  this  state  are  so  constructed 
that  when  not  in  use  for  strictly  mu- 
nicipal purposes  they  may  be  let  for 
any  proper  use.  Such  fitting  up  and 
letting  for  hire  are  the  incidents,  and 
not  the  primary  objects,  of  such  public 
buildings." 

However,  the  contrary  view  has  been 
taken  in  Columbia  v.  Tindal  (1894)  43 
S.  C  547,  22  S.  E.  341,  wherein  it  was 


held  that  that  part  of  a  city  hall  not 
used  for  municipal  purposes  was  not 
exempt  from  taxation,  under  the  con- 
stitutional provision  exempting  city 
halls  when  "owned  and  used  exclusive* 
ly  for  public  purposes,"  but  that,  since 
that  part  of  the  building  used  exclu- 
sively for  municipal  purposes  was  ex- 
empt from  taxation,  the  tax  collector 
would  be  enjoined  from  selling  the 
building  for  taxes  on  that  part  not 
exempt. 

And  it  has  been  held  that  where  the 
Constitution  provided  that  the  legis- 
lature might  exempt  public  property, 
"used  exclusively  for  any  public  pur- 
pose," the  legislature  was  without 
power  to  pass  a  tax  law  exempting 
town  halls  notwithstanding  that  some 
part  thereof  might  be  leased  for  proHt. 
Scott  Co.  V.  Athens  (1894)  1  Ohio  S.  & 
C.  P.  Dec.  84.  In  this  case  it  appeared 
that  the  greater  part  of  a  town  hall 
erected  by  a  village  was  leased  to  oth- 
ers,— a  library,  postoffice,  barber  shop, 
and  office  of  justice  of  the  peace  on 
the  first  floor,  and  a  hall  on  the  second 
floor.  In  holding  the  property  subject 
to  taxation,  the  court  said:  "The  fact, 
then,  that  the  rents  are  paid  into  the 
treasury  of  the  municipality  does  not 
constitute  the  renting  of  the  rooms  for 
a  public  purpose,  within  the  meaning 
of  the  Constitution,  creating  exemp- 
tions of  property  used  exclusively  for 
public  purposes,  and  the  attempted 
exemption  was  beyond  the  legislative 
power,  and  the  Act  of  May  21, 1894,  is, 
in  that  respect,  unconstitutional^ 
Manifestly,  it  was  not  the  intention  of 
those  forming  the  Constitution  to  cre- 
ate exemptions  from  taxation  upon 
property  that  was  used  for  business 
purposes,  and  in  competition  with  the 
business  of  individuals  engaged  in 
private  business.  The  amended  ex- 
emption cannot  be  sustained,  either 
by  authority  or  by  reason." 

Where  the  use  to  which  property 
owned  by  a  municipality  was  put  was 
partly  public  and  partly  private,  with 
no  way  of  ascertaining  how  much  was 
put  to  either  use,  it  has  been  held  thajt 
the  whole  was  taxable.  Swanton  v. 
Highgate  (1908)  81  Vt.  152,  16  L.R.A, 
(N.S.)  867,  69  Atl.  667,  wherein  it  was 
said:     "For  the  plaintiff  created  the 
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situation,  and  thereby  rendered  it  im- 
possible for  the  defendant  to  apportion 
the  property  between  the  uses,  and  it 
had  to  tax  all  if  it  taxed  any,  and  the 
plaintiff  cannot  say,  as  it  does,  that 
because  more  was  taxed  than  was  put 
to  private  use,  the  tax  is  void,  for  that 
would  be  allowing  it  to  take  advantage 
of  its  own  wrong." 

IV.  Property   held  in   trust. 

Lands  held  by  a  city  in  trust,  the  in- 
come to  be  devoted  to  the  upkeep  and 
improvement  of  its  public  parks,  have 
been  held  not  to  be  subject  to  taxation. 
Burr  V.  Boston  (1911)  208  Mass,  537, 
34  L.R.A.(N.S.)  143,  95  N.  E.  208, 
wherein  it  was  said:  "In  the  case  at 
bar  the  property  was  held  by  the  city 
in  trust  to  apply  the  income  thereof  to 
the  maintenance  and  improvement  of 
its  common  and  parks.  This  is  a  valid 
public  charitable  trust.  Re  Bartlett 
<1895)  163  Mass,  514,  40  N.  E.  899.  It 
supplies  funds  for  a  purpose  which 
otherwise  must  be  provided  for  by 
taxation,  and  so  far  tends  to  lighten 
the  public  burdens.  This  is  strictly  a 
public  use." 

But  in  Mitchellville  v.  Board  of  Su- 
pervisors (1884)  64  Iowa,  554,  21  N.  W. 
31,  it  was  said  that  land  devised  to  a 
town  in  trust,  the  income  from  which 
was  used  for  the  improvement  of  a 
public  park,  did  not  come  within  the 
term,  "devoted  entirely  to  public  use," 
as  used  in  a  tax  exemption  statute,  but 
did  come  within  the  qualifying  clause, 
"held  for  pecuniary  profit,"  as  used  in 
the  statute,  and  was  subject  to  taxa- 
tion. 

So,  in  St.  Louis  v.  Wenneker  (1898) 
145  Mo.  230,  68  Am.  St.  Rep.  561,  47 
S.  W.  105,  it  was  held  that  property 
held  by  the  city  of  St.  Louis  as  trus- 
tee under  a  will,  for  the  purpose  of 
aiding  emigrants  on  their  way  west 
for  bona  fide  purposes  of  settlement, 
was  not  property  owned  by  a  city 
within  the  meaning  of  a  constitutional 
provision  exempting  "the  property  of 
.  .  .  municipal  corporations"  from 
taxation.  In  this  case  it  was  said: 
*'We  think  that  the  property  of  a 
county  or  city  exempted  from  taxation 
by  the  constitutional  provisions  here- 
inbefore quoted  is  that  of  which  such 


county  or  city  is  the  beneficial  owner, 
which  is  held  by  it  *for  its  own  use,* 
and  not  merely  in  trust.  It  does  not 
include  that  in  which  the  only  interest 
of  the  municipality  is  as  trustee.  We 
therefore  hold  that  this  real  estate  is 
not  exempt  from  taxation." 

Similarly,  it  has  been  held  that  land 
given  to  a  city  to  be  held  in  trust  and 
used  as  a  park  for  the  benefit  of  the 
owners  of  the  lots  adjacent  thereto, 
who  should  have  a  voice  in  its  manage- 
ment, was  subject  to  taxation,  the 
court  saying  that  a  city  could  not  hold 
property  in  trust  for  the  benefit  of 
private  persons  so  as  to  relieve  it  from 
taxation.  McChesney  v.  People  (1881) 
99  111,  216. 

In  People  ex  rel.  Scott  v.  Ricketts 
(1911)  248  111.  428,  94  N.  E.  71,  it  was 
held  that  land  dedicated  to  a  city  to  be 
held  in  trust  as  a  park  and  tennis 
court  for  the  benefit  of  the  residents  of 
the  section  in  which  it  was  located  was 
private  in  its  nature,  and  as  such 
subject  to  taicatioA. 

v.  JProperty  leased  to  individual. 

In  some  jurisdictions  it  is  held  that 
public  lands  leased  to  individuals  art 
subject  to  taxation,  the  theory  being 
that  the  tax  is  levied  against  the  les- 
see, and  not  against  the  municipality 
or  governing  body.  Ex  parte  Gaines 
(1892)  56  Ark.  227, 19  S.  W.  602;  State, 
Morris  Canal  &  Bkg.  Co.,  Prosecutor, 
V.  Haight  (1873)  36  N.  J.  L.  471 ;  Bent- 
ley  V.  Barton  (1884)  41  Ohio  St.  410; 
Zumst^in  v.  Consolidated  Coal  &  Min. 
Co.  (1896)  54  Ohio  St.  264,  43  N.  E. 
329;  Cincinnati  v.  Lewis  (1902)  66 
Ohio  St.  49,  63  N.  E.  588 ;  Norfolk  v. 
J.  W.  Perry  Co.  (1908)  108  Va.  28,  35 
L.R.A.(N.S.)  167,  128  Am.  St.  Rep. 
940,  61  S.  E.  867;  Scragg  v.  London 
(1870)  28  U.  C.  Q.  B.  457;  Re  Cana- 
dian P.  Land  Co.  (1903)  6  Ont  L.  Rep. 
717,  reversing  in  part  (1902)  4  Ont.  L. 
Rep.  134. 

In  Norfolk  v.  J.  W.  Perry  Co.  (1908) 
108  Va.  28,  35  L.R.A.(N.S.)  167,  128 
Am.  St.  Rep.  940,  61  S.  E.  867,  it  was 
held  that  under  a  lease  of  municipal 
property  for  a  period  of  ninety-nine 
years,  renewable  forever,  which  pro- 
vided that  the  lessee  should  pay  all 
"public   taxes,"   the   city   could  levy 
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and  collect  taxes  against  the  land  and 
the  buildings  theveon,  as  under  such 
a  lease  the  lessee  was  the  virtual  own- 
er  of  the  property,  aside  from  the  spe- 
cific covenant  to  pay  taxes. 

So»  it  has  been  said  that  lands  of  the 
United  States  on  the  Hot  Springs  res- 
ervation, which  has  been  leased  to  in- 
dividuals for  the  operation  of  bath- 
houses thereon,  were  subject  to  state 
taxation^  the  tax  being  deemed  to  be 
on  the  interest  of  the  lessee,  and  not 
on  the  property  of  the  government. 
£x  parte  Gaines  (Ark«)  supra,  where- 
in the  court  called  attention  to  a  sub- 
sequent act  of  Congress  (Act  March 
3,  1891),  specifically  permitting  taxa- 
tion of  leased  lands  on  the  reserva- 
tion in  question. 

In  Bentley  v.  Barton  (1884)  41  Ohio 
St.  410f  it  was  held  that  lands  vested 
by  the  United  States  in  the  state,  to 
be  used  exclusively  for  school  pur- 
poses, were  subject  to  taxation  after 
lease  for  ninety-nine  years,  renewable 
forever,  as  the  property  of  the  lessee, 
under  a  statute  providing  that  lands 
l>elonging  to  the  state  or  a  municipal- 
ity, when  leased  for  a  term  exceeding 
fourteen  years,  should  be  subject  to 
taxation  as  the  property  of  the  lessee. 

In  Zumstein  v.  Consolidated  Coal- 
&  Min.  Co.  (1896)  54  Ohio  St.  264,  43 
N.  E.  829,  it  was  held  that,  under  the 
s&tute,  the  fee  in  wharf  property  be- 
longing to  a  municipality,  when  leased 
for  more  than  fourteen  years,  was  not 
subject  to  taxation,  but  the  interest  of 
i;he  lessee  was  taxable. 

In  Cincinnati  v.  Lewis  (1902)  66 
Ohio  St.  49,  63  N.  E.  588,  it  was  held 
that  land  owned  by  a  municipality  and 
rented  from  year  to  year  was  subject 
to  taxation,  as  not  being  within  the 
-constitutional  provision  exempting 
from  taxation  lands  owned  by  a  city 
when  "used  exclusively  for  any  public 
-purpose."  The  decision  in  this  case 
ivas  based  on  the  construction  of  the 
term,  ''public  use,''  and  no  mention 
was  made  of  the  statute  subjecting 
lands  owned  by  a  city  to  taxation, 
when  rented  for  a  longer  period  than 
fourteen  years. 

In  State,  Morris  Canal  &  Bkg.  Co., 

Prosecutor,  v.  Haight  (1873)  36  N.  J. 

X.  471,  it  was  held  that  where  a  statute 


leasing  lands  of  the  state  to  a  corpo- 
ration provided  that  the  exemption 
from  taxation  in  the  original  charter 
of  the  company  should  not  apply  to  the 
lands  conveyed  by  the  act,  they  were 
subject  to  taxation. 

In  Scragg  v.  London  (1870)  28  U.  C. 
Q.  B.  457,  it  was  held  that  land  owned 
by  a  municipality,  but  leased  to  a 
private  individual,  was  liable  to  taxa- 
tion by  the  municipality. 

In  the  case  of  Re  Canadian  P.  Land 
Co.  (1903)  5  OnA.  L.  Rep.  717,  revers- 
ing in  part  (1902)  4  Ont.  L.  Rep.  134, 
it  was  held  that  where  it  is  shown  that 
in  all  leases  by  a  city  there  was  custo- 
marily embodied  a  covenant  of  the  ten- 
ant to  pay  taxes,  the  mere  fact  that  an 
informal  agreement  to  lease  city  prop- 
erty made  no  mention  of  taxes  did  not 
prevent  the  insertion  of  such  a  cov- 
enant when  the  formal  lease  was  exe- 
cuted. In  this  case  it  was  said:  "A 
covenant  to  pay  taxes  is  a  usual  cove- 
nant in  a  lease  of  land  forming  part 
of  the  municipal  property.  Therefore, 
in  settling  the  lease  in  question,  the 
city  is  entitled  to  have  a  covenant  to 
that  effect  inserted,  unless  it  is  made 
to  appear  that,  by  reason  of  the  cir- 
cumstances or  of  the  terms  of  the 
agreement,  the  Canadian  Pacific  Rail- 
way Company  is  relieved  from  the 
ordinary  obligation  of  a  tenant  or 
lessee  of  city  property,  to  pay  the 
taxes  imposed  upon  it." 

The  leasehold  interest  of  a  tenant, 
renting  lands  owned  by  the  state,  has 
been  held  to  be  subject  to  taxation,  and 
liable  to  be  seized  under  execution  and 
sold.  La  Salle  County  Mfg.  Co.  v. 
Ottawa  (1855)  16  IlL  418. 

In  Carrington  v.  People  (1902)  195 
m.  484,  63  N.  E.  163,  it  was  held  that 
a  leasehold  interest  in  canal  lands  was 
subject  to  taxation. 

Likewise,  it  has  been  held  that  the 
leasehold  interest  in  lands  held  for 
school  purposes  is  taxable.  Street  v. 
Columbus  (1898)  75  Miss.  822,  23  So. 
773;  State  ex  rel.  Sioux  County  v. 
Tucker  (1893)  38  Neb.  56,  56  N.  W. 
718. 

In  Moeller  v.  Gormley  (1906)  44 
Wash.  465,  87  Pac.  507,  construing  a 
constitutional  provision  exempting 
from  taxation  the  property  of  the  state 
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without  qualification,  the  court,  in 
holding  that  the  leasehold  interest  of 
property  leased  by  the  state  was  sub- 
ject to  taxation,  said :  "When  a  lease 
Is  given  by  the  state  to  an  individual 
or  private  corporation,  the  lessee 
thereby  obtains  for  his  or  its  private 
use  certain  rights  and  privileges  in, 
to,  and  upon  such  real  estate.  These 
rights  and  privileges  constitute  pri- 
vate property,  over  which  the  lessee 
has,  and  may  exercise,  absolute  domin- 
ion and  ownership  within  the  limita- 
tions of  his  or  its  lease.  Why,  as  such 
property,  it  should  not  be  subject  to 
the  general  rule  of  taxation,  we  con- 
ceive of  no  reason." 

But  in  San  Pedro,  L.  A.  &  S.  L.  R.  Co. 
V.  Los  Angeles  (1914)  167  Cal.  425,  52 
L.R.A.(N.S.)  991,  139  Pac.  1071,  it 
was  held  that  a  leasehold  interest  in 
tidelands,  or  submerged  lands  belong- 
ing to  the  state,  was  not  taxable  under 
a  provision  exempting  property  which 
"belongs  to"  the  state. 

Under  a  constitutional  provision  ex- 
empting from  taxation  "property  de- 
voted to  the  exclusive  use  and  bene- 
fit of  the  public,"  it  has  been  held  in 
Texas  that  neither  l^nds  held  by  coun- 
ties for  school  purposes  and  leased  to 
individuals,  nor  the  leasehold  interest, 
are  subject  to  taxation.  Daugherty  v. 
Thompson  (1888)  71  Tex.  192,  9  S.  W. 
99;  Davis  v.  Burnett  (1890)  77  Tex.  3, 
13  S.  W.  613 ;  Continental  Land  &  Cat- 
tle Co.  V.  Board  (1891)  80  Tex.  489,  16 
S.  W.  812. 

As  was  said  in  Daugherty  v.  Thomp- 
son (Tex.)  supra:  "County  school 
lands,  when  leased  to  raise  an  avail- 
able school  fund,  are  as  exclusively  de- 
voted to  the  use  and  benefit  of  the 
public  as  would  they  be  if  covered 
with  schoolhouses ;  and  the  Constitu- 
tion forbids  the  taxation  of  the  means 
through  which  such  lands  may  be  made 
to  yield  a  revenue,  without  sale,  as 
fully  as  does  it  forbid  the  taxation  of 
the  lands.  Forbidding  the  taxation 
of  the  lands,  it  forbids  the  taxation  of 
an  estate  less  than  the  fee,  whether 
imposed  on  the  county  or  its  lessee," 

In  Trammell  v.  Faught  (1889)  74 
Tex.  557, 12  S.  W.  317,  it  was  held  that 
school  lands  held  under  lease  from  the 
state  with  the  reservation  of  the  right 


in  the  state  to  sell  such  lands  at  kdj 
time,  and  thereby  terminate  the  lease, 
were  not  subject  to  taxation  under  the 
provision  of  a  statute  making  subject 
to  taxation,  public  lands  "held  under  a 
lease  for  a  term  of  three  years  or 
more." 

In  Taylor  v.  Robinson  (1888)  72 
Tex.  364,  10  S.  W.  245,  it  was  held  that 
where,  in  pursuance  to  the  provision 
of  a  contract  for  the  construction  of  a 
state  capitol,  certain  lands  were  leased 
to  the  contractor  pendin^r  the  time 
when  he  should  be  entitled  to  them  io 
fee  as  payment  on  his  contract,  they 
were  not  subject  to  taxation  under  the 
provision  of  a  statute  taxing  lands 
"held  under  a  contract  for  the  pur- 
chase thereof,  belonging  to  the  state.'' 

It  has  been  held  that  under  a  pro- 
vision of  a  statute  requiring  that  lands 
of  the  commonwealth,  when  leased  for 
business  purposes,  be  taxed  by  the 
city,  a  lessee  of  state  lands,  required 
by  a  city  to  pay  a  tax  on  such  lands, 
could  recover  the  amount  so  paid  from 
the  state,  unless  he  was  prohibited 
from  so  doing  by  the  terms  of  his  con- 
tract. The  court  based  its  ruling  on 
the  rule  that,  where  a  lease  is  silent 
as  to  taxesy  the  landlord  must  pay 
*them.  Boston  Molasses  Co.  v.  Com. 
(1907)   193  Mass.  387,  79  N.  E.  827. 

But  where  the  lands  were  held  by  a 
person  under  a  bond  for  deed  from  ihe 
commonwealth,  it  was  held  that  the 
possessor  was  not  a  lessee,  and  the 
provision  requiring  the  taxation  of 
certain  lands  of  the  commonwealth 
when  leased  for  business  purposes  did 
not  apply.  Corcoran  v.  Boston  (1907) 
193  Mass.  586,  79  N.  E.  829. 

Under  a  statute  creating  a  board  of 
water  commissioners  for  a  city,  an^ 
providing  that  "the  property  of  the 
board  .  .  .  shall  be  exempt  from 
all  taxes,*'  property  formerly  used  b; 
the  board  for  water  purposes,  but 
afterwards  leased  to  a  dry  dock  com- 
pany, has  been  held  to  be  exempt  from 
taxation.  Water  Comrs.  v.  Auditoi 
General  (1898)  116  Mich.  546,  73  N. 
W.  801,  wherein  it  was  said :  'The  lan- 
guage creating  the  exemption  is  ^ 
itself  broad  enough  to  cover  the  prop- 
erty in  question.  The  provision  rent- 
ing to  exemption  from  taxation  ifl  i^' 
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mediately  followed  by  the  exemption 
of  the  property  from  le^al  process,  in- 
dicating that  the  same  class  of  prop- 
erty was  in  the  mind  of  the  legisla- 
ture; and  when  it  is  considered  that 
the  board  is,  in  the  same  section,  given 
power  to  lease  property  owned  by  it, 
and  that  no  limitation  is  placed  upon 
the  exemption,  the  conclusion  is  irre- 
sistible that  the  exemption  is  broad 
enough  in  terms  to  cover  the  property 
in  question." 


In  People  ex  rel.  International  Nav. 
Co.  v.  Barker  (1897)  153  N.  Y.  98,  47 
N.  E.  46,  affirming  (1897)  15  App.  Div. 
628,  44  N.  Y.  Supp.  1126,  it  was  held 
that  where,  by  the  terms  of  a  lease  of 
municipal  property,  it  was  required 
that  a  shed  be  erected  on  the  premiseii, 
and  provided  that  when  erected  it 
should  become  the  property  of  the 
city,  the  shed,  being  municipal  prop- 
erty, was  exempt.  M.  B. 


T.  T.  DALLAS,  PlfT.  in  Err., 

V. 

STATE  OF  FLORIDA, 

Florida  Supreme  Ctmrt -^  August  IS,  101S» 

(—  Fla.  — ,  79  So.  690.) 

Appeal  —  instructions  —  presumption  of  chastity. 

1.  In  a  prosecution  for  having  carnal  intercourse  with  an  unmarried 
woman  under  the  age  of  eighteen  years,  of  previous  chaste  character,  it 
is  reversible  error  for  the  court  to  charge  that,  "as  to  the  previous  chaste 
character  of  the  prosecuting  witness,  the  law  presumes  that  every  unmar- 
ried female  is  of  chaste  character  until  she  has  been  shown  to  be  other- 


wise. 


9» 


\See  note  on  this  qiiestion  beginning  on  page  1462.] 


Rape  —  statutory  —  chastity. 

2.  In  a  prosecution  for  having  car- 
nal intercourse  with  an  unmarried 
woman  under  the  age  of  eighteen 
years,  of  previous  chaste  character, 
the  previous  chaste  character  of  the 
prosecutrix  is  a  material  element  of 
the  offense  to  be  alleged  and  proved. 

[See  22  R.  C.  L.  1190,  1191.] 

Evidence  —  character  of  prosecutrix. 

3.  When  the  state  has  met  the  re- 
quirement of  proving  the  previous 
chaste  character  of  the  prosecutrix,  it 
is  competent  for  the  defendant  to  in- 
troduce evidence  that  the  prosecutrix, 
prior  to  the  alleged  acts  of  carnal  in- 
tercourse with  the  defendant,  had  as- 
sociated with  persons  of  low  morals, 
conducted  herself  in  a  free  and  in- 
timate manner  with  men,  or  permit- 
ted them  to  take  liberties  with  her. 

[See  22  R.  C.  Lu  1208,.  1209.] 

Appeal  -—  question  not  in  bill  of  ex- 
ceptions. 

4.  A  question  to  a  witness  which 

Headnotes  1-3  by  Bbowne,  Gh.  J. 

3  A.Li.lC.-*— 92. 


is  in  the  assignment  of  errors,  but  not 
in  the  bill  of  exceptions,  cannot  be 
considered  on  appeal,  except  so  far  as 
may  be  necessary  for  advice  for 
another  trial. 

[See  2  R.  C.  L.  133,  134.] 

Evidence  —  prosecution  for  rape  — 
lack  of  chastity. 

5.  Upon  prosecution  for  rape,, 
where  prosecutrix  has  testified  to  her 
previous  chaste  character,  evidence  is 
admissible  tending  to  show  lack  of 
chastity,  or  as  affecting  her  character 
for  chastity. 

[See  22  R.  C.  L.  1211.] 

—  contradiction  of  prosecutrix. 

6.  Where  prosecutrix  in  rape  has 
offered  evidence  of  chastity  and  that 
she  did  not  keep  company  with  other 
men,  a  letter  from  her  inviting  a  man 
to  come  to  see  her  is  admissible  in  con- 
tradiction. 

[See  22  R.  C.  L.  1211.] 
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Error  to  the  Criminal  Court  of  Record  for  Hillsborough  County  (Gra- 
ham, J.)  to  review  a  judgment  convicting  defendant  of  statutory  rape. 
Reversed. 


The  facts  are  stated  in  the  opinion 

Mr.  Alonzo  Wilder,  for  plaintiff  in 
error: 

It  was  error  for  the  court  to  charge 
that,  "as  to  the  previous  chaste  char- 
acter of  the  prosecuting  witness,  the 
law  presumes  that  every  unmarried 
female  is  of  chaste  character  until  she 
has  been  shown  to  be  otherwise." 

McNair  v.  State,  61  Fla.  35,  55  So. 
401;  1  Jones,  Ev.  Tf  101,  101a,  102; 
1  Greenl.  Ev.  T  35;  West  v.  State,  1 
Wis.  209 ;  State  v.  Kelly,  245  Mo.  489, 
43  L.R.A.(N.S.)  476,  150  S.  W.  1057; 
State  V.  Holter,  32  S.  D.  43,  46  L.R.A. 
(N.S.)  376,  142  N.  W.  657,  Ann.  Cas. 
1916A,  193;  25  Am.  &  Eng.  Enc.  Law, 
2d  ed.  236 ;  McArthur  v.  State,  59  Ark. 
628,  27  S.  W.  628;  Polk  v.  State,  40 
Ark.  482,  48  Am.  Rep.  17;  Walton  v. 
State,  71  Ark.  398,  75  S.  W.  1;  State 
V.  Hill,  91  Mo.  423,  4  S.  W.  121 ;  State 
V.  McCaskey,  104  Mo.  644,  16  S.  W. 
511;  State  v.  Eckler,  106  Mo.  585,  27 
Am.  St.  Rep.  372,  17  S.  W.  814;  People 
V.  Wallace,  109  Gal.  611,  42  Pac.  159; 
People  V.  O'Brien,  130  Cal.  1,  62  Pac. 
297;  People  v.  Krusick,  93  Cal.  74,  28 
Pac.  794;  Marshall  v.  Territory,  2 
Okla.  Grim.  Rep.  136,  101  Pac.  139; 
State  V.  Meister,  60  Or.  469,  120  Pac. 
406;  Gom.  v.  Whittaker,  131  Mass. 
224;  Zabriskie  v.  State,  43  N.  J.  L.  640, 
89  Am.  Rep.  610;  State  v.  Garron,  87 
Am.  Dec.  401,  and  note,  18  Iowa,  372; 
Oliver  v.  Gom,  101  Pa.  215,  47  Am. 
Rep.  704 ;  State  v.  Wenz,  41  Minn.  196, 
42  N.  W.  933;  State  v.  Lockerby,  50 
Minn.  363,  36  Am.  St.  Rep.  656,  52 
N.  W.  958,  9  Am.  Grim.  Rep.  617 ;  State 
V.  Pruess,  112  Minn.  108,  127  N.  W. 
438 ;  State  v.  Norton,  100  N.  G.  443,  6 
Am.  St.  Rep.  613,  6  S.  E.  238;  Harvey 
V.  Territory,  11  Okla.  156,  65  Pac.  837. 

On  a  prosecution  for  seduction,  evi- 
dence that  prosecutrix,  before  the  al- 
leged seduction,  knowingly  associated 
with  men  of  bad  character,  is  admis- 
sible as  bearing  on  the  question  of  her 
chaste  character. 

State  V.  Bige,  112  Iowa,  438,  84  N. 
W.  518;  Greighton  v.  State,  41  Tex. 
Grim.  Rep.  101,  61  S.  W.  910. 

Messrs.  Van  C.  Swearingen,  Attor- 
ney General,  and  W.  W.  TramweU, 
Assistant  Attorney  Greneral,  for  the 
State : 

The  previous  chastity  of  the  pros- 
ecutrix will  be  presumed. 

Kerr  v.  United  States,  7  Ind.  Terr. 


of  the  court. 

486,  104  S.  W.  809;  McTyier  v.  State. 
91  Ga.  254, 18  S.  E.  140;  Smith  v.  State, 
118  Ala.  117,  24  So.  56;  Woodard  v. 
State,  5  Ga.  App.  447,  63  S.  E.  573; 
State  V.  Holter,  82  S.  D.  43,  46  LJt.A 
(N.SO  376,  142  N.  W.  657,  Ann.  Cas. 
1916A,  193;  Grozier  v.  People,  1  Park. 
Grim.  Rep.  453;  State  v.  Kelly,  43 
L.R.A.  (N.S.)  476,  note. 

Browne,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff  in  error  was  con- 
victcjd  of  the  charge  of  having  car- 
nal intercourse  with  an  unmarried 
female,  under  the  age  of  eighteen 
years,  of  previous  chaste  character. 

The  last  assignment  of  error, 
based  upon  the  court's  denial  of  the 
defendant's  motion  for  a  new  trial, 
raises  the  question  of  the  sufficiency 
of  the  testimony  to  support  the  ver- 
dict. It  was  established  that  she 
was  unmarried.  The  woman  tes* 
tified  to  the  6amal  intercourse,  and 
.her  mother  testified  that  the  de- 
fendant admitted  it.  All  this  the 
defendant  denied.  The  testimony 
as  to  her  age  was  not  very  clear, 
but  as  the  jury  were  satisfied  with 
it,  and  there  was  some  competent 
evidence  as  to  the  carnal  inter- 
course and  to  her  being  under 
eighteen  years  of  age,  we  will  not 
disturb  the  verdict  because  of  the 
insufficiency  of  the  evidence  on 
these  points. 

The  evidence  of  her  previous 
chaste  character  we  \vill  discuss 
with  other  assignments. 

The  sixth,  seventh,  eighth,  and 
ninth  assignments  of  error  relate  to 
the  refusal  of  the  trial  judge  to  per^ 
mit  the  defendant  to  introduce  tes- 
timony to  prove  acts  on  the  part  of 
the  prosecuting  witness  that  would 
tend  to  show  lack  of  chastity. 

The  questions  which  form  the 
basis  of  the  sixth  and  seventh  as- 
signments were  too  broad,  and  ob- 
jections to  them  were  properly  sus- 
tained. The  questions  whidi  form 
the  basis  of  the  eighth  and  ninth 
assignments  were:     '"Q.  Have  you 
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ever  seen  this  girl  in  any  act  of 
familiarity  with  any  man  in  the  last 
six  months?"  "Q.  Have  you  seen 
this  girl,  Sallie  France,  sitting  in 
the  lap  of  any  man  during  February 
or  March  of  this  year?" 

The  last  question  is  in  the  assign- 
ment of  errors,  but  is  not  in  the 
till  of  exceptions,  and  therefore  it 
^  cannot    be    consid- 

^feiTuln  not  In  ercd  by  this  court, 
^***  ®I.  except    as    indicat- 

mg  what  should  be 
done  on  another  trial  if  this  evidence 
should  be  offered. 

The  prosecutrix  testified  to  her 
previous  chaste  character,  and  the 

testimony  sought 
pJose^uonfor  to  be  adduced  by 
^hSMity?*^  ®*       these  questions  was 

proper  as  tending 
to  show. a  lack  of  chastity  on  her 
part,  or  as  affecting  Jier  character 
for  chastity. 

Where,  as  in  this  case,  the  previ- 
ous chaste  character  of  the  prosecu- 

Rap«^  *^^^   ^3   *   material 

•tatntory—  fact   to    be   proved 

ena-tity.  beyond    a    reason- 

able  doubt,  it  is  proper  for 
defendant,  when  the  state  has 
met  the  requirement,  to  introduce 
evidence  that  the  prosecutrix  had, 
prior  to  the  alleged  act  of  carnal 

intercourse  with  the 
defendant,  associ- 
ated with  persons 
of  low  morals,  conducted  herself  in 
a  free  and  intimate  manner  with 
men,  or  permitted  them  to  take  lib- 
erties with  her.  State  v.  Bige,  112 
Iowa,  433,  84  N.  W.  518 ;  Creighton 
v.  State,  41  Tex.  Crim.  Rep.  101,  51 
S.  W.  910. 

In  Safford  v.  People,  1  Park. 
Crim.  Rep.  474,  the  court  said: 
''But  I  think  the  defense  is  not  con- 
fined to  cases  of  actual  inconti? 
nency,  but  may  prevail  upon  the 
ground  of  reputation  alone,  and 
that  if  the  jury  find  the  female 
really  had  the  reputation  of  being 
unchaste,  the  case  is  not  within  the 
statute.  The  use  of  the  word  'char- 
acter' is  important  in  this  respect, 
^nd  in  such  case  she  does  not  come 
within  the  class  described  in  the  act, 


Brldenee— 
character  of 
proaecntrlx. 


79  8o,  690.) 

although  illicit  intercourse,  in  fact, 
cannot  be  proved." 

The  first,  fourteenth,  fifteenth, 
and  sixteenth  assignments  of  error 
raise  substantially  the  same  ques- 
tion, the  propriety  of  this  charge: 
"The  court  instructs  you,  as  to  the 
previous  chaste  character  of  the 
prosecuting  witness,  that  the  law 
presumes  that  every  unmarried 
female  is  of  chaste  character  until 
she  has  been  shown  to  be  other- 


ff 


wise. 

The  defendant  was  charged  with 
violating  chap.  6974  of  the  Acts  of 
1915.  This  act  was  amendatory  of 
§  3521  of  the  Gen.  Stat,  and  the  only 
change  in  the  law  was  the  insertion 
of  the  words,  "of  previous  chaste 
character.'* 

We  cannot  be  unmindful  of  the 
fact  that,  from  the  time  this  stat- 
ute was  first  enacted  until  the 
amendment  of  1915,  the  words,  "ol 
previous  chaste  character,"  were 
not  part  of  the  law;  and,  when  the 
legislature  inserted  these  words, 
they  made  the  previous  chaste  char- 
acter of  the  prosecutrix  one  of  the 
essential  elements  of  the  crime. 
These  are:  (1)  Carnal  intercourse; 
(2)  the  female  must  have  been  un- 
married at  the  time  of  the  carnal 
intercourse;  (3)  she  must  be  of 
previous  chaste  character;  (4)  she 
must  have  been  under  the  age  of 
eighteen  years  at  the  time  of  the 
carnal  intercourse. 

It  is  necessary  to  allege  and  prove 
each  of  these  elements  beyond  a  rea- 
sonable doubt,  but  the  instruction 
complained    of    as-  ^ 

11  'A.  Appeal—* 

sumes  the  existence  inntmctionM- 
of  one  of  the  ma-  SiSl^ff;;*^"*  •' 
terial    elements    of 
the  offense,  and  relieves  the  prosecu- 
tion of  the  necessity  of  furnishing 
any  proof  thereof. 

The  only  cases  cited  by  the  state 
in  support  of  the  soundness  of  the 
instruction^  where  the  language  of 
the  statutes  are  the  same  or  of 
similar  import  to  ours,  are  from 
Georgia  and  New  York. 

The  case  from  the  last-named 
state  is  tibat  of  Crozier  v.  People, 
1  Park.  Grim.  Rep.  453,  the  second 
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headnote  to  which  is  as  follows: 
"By  'previous  chaste  character'  the 
statute  means  personal  chastity — 
actual  character — ^not  reputation. 
In  the  absence  of  proof  such  chas- 
tity will  be  presumed.  But  the  pre- 
sumption may  be  overcome  by  spe- 
cific acts  of  lewdness,  proved  affirm- 
atively  on  the  part  of  the  defend- 
ant." 

A  note  by  the  reporter,  however, 
calls  attention  to  the  fact  that  "from 
other  cases  reported  in  this  volume, 
it  will  be  seen  there  are  differences 
of  opinion  upon  the  last  two  propo- 
sitions. See  People  v.  Alger,  1 
Park.  Crim.  Rep.  333,  and  People  v. 
Safford,  supra." 

And  an  examination  of  these 
cases  lessens  the  effect  of  the  Gro- 
zier  Case. 

In  a  discussion  of  this  question 
in  State  v.  Holter,  32  S.  D.  43,  46 
L.R.A.(N.S.)  376,  142  N.  W.  657, 
Ann.  Cas.  1916A,  193,  the  court  said 
this  about  the  New  York  decisions : 
"Our  attention  has  not  been  called 
to  any  case  decided  by  the  court  of 
appeals  of  New  York  that  turned 
upon  the  precise  question  involved 
in  this  case.  Kenyon  v.  People,  26 
N.  Y.  204,  84  Am.  Dec.  177,  cited 
by  the  state,  does  not  support  the 
contention  of  respondent.  It  ap- 
pears from  an  examination  of  the 
opinion  of  the  court  in  that  case 
that  the  prosecutrix  testified  to  her 
being  of  previous  chairte  character, 
and  Balcom,  J.,  in  his  concurring 
opinion,  said  it  was  proper  for  the 
state  to  show  this  fact." 

In  those  states  that  hold  that  in 
this  class  of  cases  the  previous 
chastity  of  a  prosecutrix  will  be 
presumed,  and  no  proof  is  neces- 
sary to  establish  it,  the  statutes  are 
silent  about  her  previous  chastity, 
and  we  are  not  called  upon  to  ap- 
prove  or  disapprove  of  the  rule  in 
those  cases,  as  our  statute  makes 
the  previous  chaste  character  of  the 
prosecutrix  a  material  element  of 
the  offense.  As  has  been  well  said, 
the  rule  of  the  presumption  of  the 
chastity  of  an  unmarried  woman  is 
a  shield  of  the  accused,  and  not  the 
sword   of  the  p]:x>secution.     Thus, 


where  a  woman  stands  charged  with 
an  offense  where  her  chastity  is 
challenged,  the  law  humanely  pre- 
sumes her  to  be  chaste.  It  is  but  a 
corollary  of  the  presumption  of  her 
innocence. 

It  is  a  shield  to  protect  her  when 
she  is  on  trial,  and  not  a  sword  to  be 
used  to  destroy  the  greater  pre- 
sumption of  innocence  which  pro- 
tects  a  man  form  a  charge  made  by 
a  woman  scorned,  or  who,  having 
shared  with  him  the  enjoyment  of 
their  lascivious  conduct,  seeks  from 
revenge  or  other  motives,  to  bring 
down  on  him  the  penalty  of  the  law^ 
which,  but  for  her  own  uncontrolled 
passion,  he  would  not  have  violated. 

What  has  been  said  by  some 
courts  about  an  unchaste  female  in 
our  country  being  a  comparatively 
rare  exception  is  no  doubt  true 
where  the  population  is  composed 
largely  of  the  Caucasian  race,  but 
we  would  blind  ourselves  to  actual 
conditions  if  we  adopted  this  rule, 
where  another  race  that  is  largely 
itnmoral  constitutes  an  appreciable 
part  of  the  population.  As  was  said 
by  Mr.  Justice  Woods  in  Ferguson 
V.  State,  71  Miss.  805,  42  Am.  St. 
Rep.  492, 15  So.  66:*  "The  presume 
tions  of  law  spring  from  and  rest 
upon  the  general  knowledge  and 
universal  experience  of  mankind." 

The  great  weight  of  the  author- 
ities, both  in  number  and  force,  is 
against  the  correctness  of  the  in- 
struction complained  of. 

In  West  V.  State,  1  Wis.  209,  the 
court  said: 

"The  previous  chaste  character 
of  the  female  is  one  of  the  most 
essential  elements  of  the  offense; 
made  so  by  the  express  words  of  the 
statute,  in  conformity  with  the  sug- 
gestions of  sound  reason.  A  prosti- 
tute may  be  the  subject  of  rape> 
but  not  of  seduction.  It  is  the  chas- 
tity of  the  female  which  the  statute 
is  designed  to  protect.  The  pre-ex- 
istence  of  that  chastity  is  a  sine 
qua  non  to  the  commission  of  the 
crime.  That  is  the  subject  of  legal 
guardianship,  provided  by  this  sec- 
tion. It  is  a  substantive  matter 
necessary  to  fcte  averred  and  proved. 
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*'If  the  prosecutrix  were  to  change 
places,  and  were  she  indicted  for 
lascivious  conduct,  then,  indeed,  the 
legal  presumption  would  come  to 
her  aid,  and  her  chastity  would  be 
presumed.  But  when  the  state  ac- 
cuses one  of  its  citizens  with  the 
violation  of  the  chastity  of  another 
of  its  citizens  by  seduction,  the  law 
presumes  the  accused  to  be  innocent 
of  the  entire  offense  until  the  con- 
trary appears.  The  statfe  cannot  be 
permitted  to  presume  the  immedi- 
ate pre-existence  of  that  chastity, 
with  the  destruction  of  which  the 
defendant  is  charged.  One  act  of 
illicit  intercourse  affords  no  pre- 
sumption that  another  has  not  pre- 
ceded it," 

In  Zabriskie  v.  State,  43  N.  J.  L. 
€40,  39  Am.  Rep.  610,  the  court 
said: 

"That  good  repute  of  the  female 
is  a  constituent  of  the  crime 
charged,  and  that  it  is  an  indispen- 
sable allegation  in  the  indictment,  is 
not  denied.  To  constitute  guilt  it  is 
necessary  that  this  good  repute 
should  exist;  in  the  absence  of  it, 
the  statutory  crime  has  not  been 
committed.  If  all  the  other  facts 
are  proved,  still  the  defendant  must 
be  adjudged  to  be  innocent,  unless 
the  good  repute  is  proved,  or  unless, 
in  the  absence  of  proof,  it  is  pre- 
sumed as  a  fact  in  the  case. 

"Such  presumption,  it  is  manifest, 
would  destroy  the  presumption  of 
innocence,  which  is  ever  present  as 
a  protection  to  the  accused,  and 
substitute  for  it  the  presumption  of 
guilt. 

"A  woman  who  comes  into  court 
with  a  bastard  child  in  her  arms  is 
not  a  representative  of  her  sex; 
happily  she  represents  a  very  in- 
significant portion  of  it.  The  fact 
that  she  has  sacrificed  that  virtue 
which  was  her  glittering  crown 
casts  such  a  shadow  upon  her  that, 
in  the  most  charitable  view  of  the 
case,  it  should  be  left  without  pre- 
sumption either  way,  to  be  deter- 
mined by  competent  evidence  what 
her  prior  repute  has  been.  Her  im- 
moral conduct,  unless  mitigating 
circumstances    are   shown,   classes 


her  with  the  vicious  and  disrepu- 
table, and,  as  to  her,  negatives  the 
presumption  of  purity  so  universal- 
ly accorded  to  her  sex.  The  question 
is  not  whether  the  vast  majority 
of  females  are  of  good  repute,  but 
whether  in  this  case  it  shall  be  pre- 
sumed as  a  fact  against  the  defend- 
ant that  the  woman  with  whom  the 
crime  is  alleged  to  have  been  com- 
mitted, and  who  carries  with  her 
the  evidence  of  her  shame,  is  of 
good  repute.  The  rule,  if  well 
founded,  must  be  of  universal  ap- 
plication, and  involves  the  broad 
proposition  that,  of  the  entire  class 
of  women  who  bear  illegitimate 
children,  it  must  be  presumed  that 
every  one  who  may  prefer  a  charge 
of  this  kind  is  of  good  repute  for 
chastity.  It  will  be  more  reason- 
able to  reverse  the  presumption." 

In  Marshall  v.  Territory,  2  Okla. 
Crim.  Rep.  136,  101  Pac.  139,  the 
court  said :  "The  law,  upon  the  one 
hand,  presumes  the  defendant  in- 
nocent until  guilt  is  established  by 
evidence  to  that  degree  of  certainty 
reaching  beyond  a  reasonable 
doubt.  On  the  other  hand,  the  law 
presumes  that  every  female  is 
chaste  and  virtuous  until  the  con- 
trary is  established,  or  there  is  evi- 
dence sufficient  to  create  a  reason- 
able doubt  upon  this  issue.  There 
are  cases  and  authorities  holding,  on 
each  side  of  the  proposition,  that  in 
such  cases  the  presumption  of  chas- 
tity prevails  over  the  presumption 
of  innocence.  From  an  examination 
of  the  cases  the  true  rule  will  be 
found  to  be,  the  cases  where  the 
law  presumes  the  female  is  of  chaste 
and  virtuous  character  are  those 
that  refer  to  general  reputation 
and  general  repute  of  such  female; 
how  she  is  held  in  the  community 
where  she  resides.  In  such  cases  the 
chastity  of  the  female  is  not  an  ele- 
ment of  the  crime  investigated. 
Wherever  character  is  an  element 
of  the  crime, — that  is,  where  the 
statutory  definition  of  the  crime  in- 
volves chastity,  wherein  the  act 
constituting  the  offense  must  have 
been  concerning  a  female  having 
previous  chaste  and  virtuous  char- 
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acter, — ^the  law  will  not  presume 
such  character  to  exist.  The  burden 
is  upon  the  state  to  establish,  beyond 
a  reasonable  doubt,  each  material  al- 
legation in  the  indictment,  and  each 
material  element  of  the  crime 
charged,  one  of  which  is  that  the 
female  was  of  previous  chaste  and 
virtuous  character.  To  hold  other- 
wise would  be  to  hold  that  the  de- 
fendant should  prove  his  innocence.'' 
In  State  v.  Kelly,  245  Mo.  489,  43 
L.R.A.(N.S.)  476,  150  S.  W.  1057, 
the  court  said:  ''But  in  criminal 
prosecutions  the  presumption  of 
chastity  logically  yields  to  the  pre- 
sumption of  defendant's  innocence, 
when  the  two  directly  conflict, 
as  in  this  case.  It  is  suggested 
there  can  be  no  such  thing  as  con-* 
flicting  presumptions,  and,  hence 
the  conclusion  that  the  presump- 
tion of  chastity  disappears  because 
of  its  conflict  with  the  presumption 
of  innocence  is  unsound.  Whether 
this  theory  is  logical  when  ap- 
plied to  presumptions  arising  from 
facts  proved  by  the  evidence  in  a 
given  case,  it  is  unnecessary  to  in- 
quire, since  the  presumption  of 
chastity  does  not  arise  on  this  record 
in  that  fashion.  Whether  the  pre- 
sumption of  innocence  be  called 
merely  the  reason  for  the  rule  re- 
quiring proof  of  guilt  beyond  a  rea- 
sonable doubt,  or  be  held  to  be,  of 
itself,  substantive  evidence  in  de- 
fendant's favor,  it  cannot  long  sur- 
vive, if  general  inferences  and  pre- 
sumptions not  arising  out  of  the 
facts  proved  by  the  evidence  in  the 
case  are  permitted  to  overthrow  it. 
Whatever  may  be  theoretically  true 
as  to  the  possibility  of  a  conflict  of 
presumptions,  the  jury's  perplex- 
ity, when  confronted  in  this  case 


with  instructions  embodying  both 
the  presumption  of  innocence  and 
that  of  chastity,  and  their  unavail- 
ing effort  to  secure  an  explanation 
as  to  which  presumption  took  pre- 
cedence, evidences  the  possibility  of 
a  practical  conflict  productive  of 
confusion  and  injustice.  The  in- 
struction complained  of  should  not 
have  been  given." 

We  might  cite  many  authorities 
in  support  of  this  proposition,  but  it 
would  serve  no  useful  purpose.  It 
is  quite  clear  that  the  court  erred  in 
giving  the  charge  as  to  the  presump- 
tion of  the  chastity  of  the  prosecu- 
trix. 

The  eleventh  assignment  is  pred- 
icated upon  the  refusal  of  the  trial 
judge  to  allow  the  defendant  to  in- 
troduce a  letter  written  by  the 
prosecutrix  to  one  Wilson,  in  which 
she  explained  why  she  could  not 
spend  the  day  somewhere;  appeal- 
ing to  him  to  come  and  see  her  when 
he  left  the  other  woman;  that  she 
was  going  to  look  for  him,  and  he 
had  better  not  disappoint  her,  be- 
cause she  would  be  lonely.  This 
letter  tended  to  show  that  she  was 

familiar  with  other  Evidence- 
men,  &nd  to  contra-  contradiction 
diet   the  testimony  <^' p-«-*«*'**- 
of  herself  and  her  mother  that  she 
did  not  go  out,  or  keep  company  with 
any  other  man.    It  was  part  of  the 
evidence  sought  to  be  introduced  by 
the  defendant,  which  was  rejected 
by   the   court,   as   bearing  on   her 
chaste  character,  and  should  have 
been  admitted. 
The  judgment  is  reversed. 

Taylor,  Whitfield,  and  Ellis,  JJ., 

concur. 

West,  J.,  concurs  in  the  result. 


ANNOTATION. 

Pretumptioii  and  burden  of  proof  as  to  chastity  under  statutes  making  chastity 

an  ingredient  of  rape. 


Under  statutes  defining  rape  and 
making  "previous  chaste  character" 
of  the  female  an  element  of  the  of- 
fense, it  has  been  held,  in  accordance 
with  the  decision  in  the  reported  case, 


and  in  line  with  cases  involving  other 
sexual  offenses,  such  as  seduction,  of 
which  chastity  is  an  element  (Dallas 
V.  State,  ante,  1457),  that  the  state 
must  affirmatively  prove  as  a  part  of 
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its  prima  facie  case  the  previous 
chastity  of  the  prosecutrix;  that  no 
obligation  rests  upon  the  defendant 
to  introduce  evidence  showing  want 
of  chastity  of  the  prosecutrix  until 
the  state  has  made  out  a  prima  facie 
case  of  previous  chastity  on  her  part; 
that  in  the  absence  of  evidence  by 
either  party  on  the  question  of  the 
previous  chastity  of  the  prosecutrix 
there  should  be  an  acquittal. 

Thus,  in  Dallas  v.  State,  a  pros- 
ecution for  having  carnal  intercourse 
with  an  unmarried  female  under 
eighteen  years  of  age,  the  statute 
makes  the  previous  chaste  character 
of  the  prosecutrix  one  of  the  essential 
elements  of  the  crime;  and  it  is  held 
reversible  error  to  charge  that  the 
law  presumes  the  previous  chaste 
character  of  the  prosecutrix. 

So,  it  is  held  in  State  v.  Kelly 
(1912)  245  Mo.  489,  43  L.R.A.(N.S.) 
476,  150  S.  W.  1057,  that  the  state 
must  prove  chastity,  and  cannot  rely 
on  a  presumption  of  it,  in  a  prosecu- 
tion under  a  statute  making  carnal 
knowledge  of  an  unmarried  female  of 
previous  chaste  character,  between 
certain  ages,  rape.  In  holding  erro- 
neous an  instruction  "that  the  law 
presumes  that  every  woman  is  of 
chaste  character  until  the  contrary 
appears,"  the  court  observed  that  "on 
the  question  whether  the  presumption 
.of  chastity  obtains  in  a  case  of  this 
kind,  and  relieves  the  state  of  the 
necessity  of  bringing  forward,  in  the 
first  instance,  evidence  of  the  previous 
chaste  character  of  the  prosecutrix, 
the  decisions  in  other  jurisdictions 
are  not  in  accord.  This  court  has 
heretofore  indicated  (citing  State  v. 
McMahon  (1911)  234  Mo.  611,  137  S. 
W.  872;  State  v.  McCaskey  (1891)  104 
Mo,  647,  16  S.  W.  511;  State  v.  Hill 
(1886)  91  Mo.  427,-4  S.  W.  121)  its 
view  that  the  previous  chastity  of 
the  prosecutrix  is  an  element  of  the 
offense,  under  our  statute,  which 
must  be  both  charged  and  proved. 
Those  text-writers  and  encyclopedists 
who  have  expressed  an  opinion  agree 
this  is  the  sounder  and  more  logical 
rule  (citing  Bishop,  Statutory  Crimes, 
§  648;  1  Bishop,  New  Grim.  Proc.  § 
1106;  4  Wigmore,  Ev.  §  2528;  25  Am. 


&  Eng.  Enc.  Law,  240) ;  and  an  exam- 
ination of  the  cases  tends  only  to  con- 
firm the  accuracy  of  this  conclusion^ 
It  is  undoubtedly  true  that  the  prac- 
tical universality  of  chastity  among 
women  justly  gives  rise,  in  most  cir- 
cumstances, to  a  presumption  of 
chastity  on  the  part  of  an  individual 
member  of  the  sex;  but  in  criminal 
prosecutions  the  presumption  of 
chastity  logically  yields  to  the  pre- 
sumption of  defendant's  innocence, 
when  the  two  directly  conflict,  as  in 
this  case.  It  is  suggested  there  can 
be  no  such  thing  as  conflicting  pre- 
sumptions, and  hence  the  conclusion 
that  the  presumption  of  chastity  dis- 
appears because  of  its  conflict  with 
the  presumption  of  innocence  is  un- 
sound. Whether  this  theory  is  logical 
when  applied  to  presumptions  aris- 
ing from  facts  proved  by  the  evidence 
in  a  given  case,  it  is  unnecessary  to 
inquire,  since  the  presumption  of 
chastity  does  not  arise  on  this  record 
in  that  fashion.  Whether  the  pre- 
sumption of  innocence  be  called  mere- 
ly the  reason  for  the  rule  requiring 
proof  of  guilt  beyond  a  reasonable 
doubt,  or  be  held  to  be,  of  itself,  sub- 
stantive evidence  in  defendant's  fa- 
vor, it  cannot  long  survive,  if  general 
inferences  and  presumptions,  not  aris- 
ing out  of  the  facts  proved  by  the  evi- 
dence in  the  case,  are  permitted  to 
overthrow  it.  Whatever  may  be  theo- 
retically true  as  to  the  possibility 
of  a  conflict  of  presumptions,  the 
jury's  perplexity,  when  confronted  in 
this  case  with  instructions  embodying 
both  the  presumption  of  innocence 
and  that  of  chastity,  and  their  un- 
availing effort  to  secure  an  explana- 
tion as  to  which  presumption  took  pre- 
cedence, evidences  the  possibility  of  a 
practical  conflict,  productive  of  con- 
fusion and  injustice.  The  instruction 
complained  of  should  not  have  been 
given. 

In  State  v.  Cook  (1918)  —  Mo.  — ^ 
207  S.  W.  881,  also  holding  that  the 
chastity  of  prosecutrix  in  statutory 
rape  is  not  to  be  presumed,  but  must 
be  proved  by  the  state  in  the  first  in- 
stance, the  court  observed  that  "in 
many  jurisdictions  the  view  is  taken 
that  the  previous  chaste  character  of 
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the  female  carnally  known  is  to  be 
presumed,  and  that  no  affirmative 
proof  of  this  fact  is  required  '/*  but  in 
view  of  the  plain  language  of  the 
''statute,  considered  in  connection 
with  the  universally  entertained  pre- 
sumption of  defendant's  innocence, 
such  a  rule  is  not  even  respectable 
nonsense/' 

In  a  prosecution  for  carnally  know- 
ing a  female  of  previous  chaste  char- 
acter, the  court  in  State  v.  Volz  (1916) 
269  Mo.  194,  190  S.  W.  307,  with  re- 
spect to  an  instruction  that  there  is 
no  presumption  that  prosecutrix  was 
of  chaste  character  prior  to  the  date 
of  the  alleged  offense,  observed  that 
in  the  case  of  State  v.  Kelly  (1912) 
245  Mo.  489,  43  L.R.A.(N.S.)  476,  150 
S.  W.  1057,  supra,  it  was  held  to  be  er- 
ror to  instruct  the  jury,  in  a  case  of 
this  character,  that  the  law  presumes 
that  every  woman  is  of  chaste  char- 
acter until  the  contrary  appears. 
This,  upon  the  theory,  not  that  such 
a  presumption  did  not  in  fact  ordi- 
narily exist,  but  upon  the  theory  that 
chastity  of  the  prosecutrix  was,  under 
the  statute,  a  fact  to  be  both  charged 
and  proved,  and  that  such  an  instruc- 
tion would,  therefore,  relieve  the 
state  of  its  duty  to  "bring  forward, 
in  the  first  instance,  evidence  of  the 
previously  chaste  character  of  the 
prosecutrix."  The  court  then  goes 
on  to  say  that  the  instruction  offered 
in  the  case  at  bar  (State  v.  Volz 
<Mo.)  supra)  was  correct  as  a  purely 
abstract  principle  of  law,  so  far  as  it 
has  to  do  with  the  question  of  the 
burden  of  proof  in  the  case;  but  yet 
we  do  not  think  the  court  erred  in  re- 
fusing to  give  the  same,  but,  on  the 
other  hand,  think  it  very  properly  re- 
fused to  so  instruct.  This,  because: 
(1)  The  jury  were  clearly  told  by 
other  instructions  that  the  law  pre- 
sumed defendant's  innocence,  and 
that  the  burden  was  upon  the  state  to 
prove  the  defendant's  guilt  beyond  a 
reasonable  doubt,  and  the  fact  of  pre- 
vious chaste  character  was  specifical- 
ly mentioned  as  one  of  the  facts  to  be 
found  by  the  jury  before  finding  a 
verdict  of  guilty;  (2)  the  giving  of 
such  an  instruction  on  a  purely  tech- 
nical phase  of  the  case  would  have  a 


tendency  to  mislead  the  jury  into  be- 
lieving that  there  would  likely  be  a 
presumption  that  the  prosecutrix  was 
unchaste  prior  to  the  alleged  offense." 

So,  in  Marshall  v.  Territory  (1909) 
2  Okla.  Crim.  Rep.  136,  101  Pac.  139, 
the  prosecution  was  required  to  prove 
that  the  female  was  of  previous  chaste 
and    virtuous    character,   that    being 
made  by  statute  an  element  of  the 
rape  charged.     The  court  stated :  "The 
law  upon  the  one  hand  presumes  the 
defendant  innocent  until  guilt  is  es- 
tablished by  evidence,  to  that  degree 
of  certainty  reaching  beyond  a  reason- 
able doubt.     On  the  other  hand,  the 
law   presumes  that  every  female    is 
chaste  and  virtuous  until  the  contrary 
is   established,   or   there  is  evidence 
sufficient  to  create  a  reasonable  doubt 
upon  this  issue.    There  are  cases  and 
authorities  holding  on  each  side  of  the 
proposition  that,  *  in   such  cases,  the 
presumption  of  chastity  prevails  over 
the  presumption  of  innocence.     From 
an  examination  of  the  cases  the  true 
rule  will  be  found  to  be,  the  cases 
where  the  law  presumes  the  female  is 
of  chaste  and  virtuous  character  are 
those  that  refer  to  general  reputation 
and  general  repute  of  such  female; 
how   she   is   held   in  the  community 
where  she  resides.    In  such  cases  the 
chastity  of  the  female  is  not  an  ele- 
ment    of     the     crime     investigated. 
Wherever  character  is  an  element  of 
the  crime,  that  is,  where  the  statutory 
definition  of  the  crime  involved  chas- 
tity, wherein  the  act  constituting  the 
offense  must  have  been  concerning  a 
female  having  a  previous  chaste  and 
virtuous  character, — ^the  law  will  not 
presume  such  character  to  exist.    The 
burden  is  upon  the  state  to  establish 
beyond  a  reasonable  doubt  each  ma- 
terial   allegation    in    the    indictment, 
and  each  material  element  of  the  crime 
charged,  one  of  which  is  that  the  fe- 
male was  of  previous  chaste  and  vir- 
tuous character.    To  hold  otherwise 
would  be  to  hold  that  the  defendant 
should  prove  his  innocence." 

In  State  v.  De  Witt  (1905)  186  Mo. 
61,  84  S.  W.  956,  a  prosecution  for  hav- 
ing had  carnal  knowledge  of  a  female 
of  previous  chaste  character,  a  special 
verdict  omitting  the  essential  finding 
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of  the  previous  chaste  character  of 
the  prosecutrix  was  held  insufficient 
to  sustain  the  jud^rment.  The  statute 
in  this  case  made  it  a  felony  for  any 
person  over  the  age  of  sixteen  years 
to  have  carnal  knowledge  of  any  un- 
married female  of  previous  chaste 
character,  between  the  ages  of  four- 
teen and  eighteen  years  of  age. 

But  in  Diffey  v.  State  (1913)  10 
Okla.  Crim.  Rep.  190,  135  Pac.  942,  in 
answer  to  the  contention  that  prose- 
cutrix in  rape  was  not  shown  to  have 
been  of  previous  chaste  and  virtuous 
character,  the  court  said:  "The  law 
presumes  that  a  female  is  chaste  and 
virtuous,  and  this-  presumption  author- 
izes the  jury  to  assume  at  the  outset 
that  the  prosecutrix  was  chaste  and 
virtuous.  If  any  evidence  is  intro- 
duced tending  to  show  a  want  of  pre- 
vious chaste  and  virtuous  character, 
then  the  state  is  required  to  establish 
the  previous  chaste  and  virtuous  char- 
acter of  the  prosecutrix  beyond  a  rea- 
sonable doubt." 

In  Com.  V.  Allen  (1890)  135  Pa.  483, 
19  Atl.  957,  a  prosecution  for  rape,  the 
court  said:  ''There  was  no  need  for 
the  commonwealth  to  prove  her  to  be 
of  good  repute  until  her  character  had 
been  attacked.  The  law  presumes  it 
to  be  good.  If  it  was  not,  that  was  a 
matter  of  defense.    We  think  this  is 


the  proper  construction  of  the  Act  of 
May  19,  1887  (P.  L.  128),  the  proviso 
of  which  is  as  follows :  That  upon  the 
trial  of  any  defendant  charged  with 
the  unlawful  carnal  knowledge  and 
abuse  of  a  woman  child  under  the  age 
of  sixteen  years  if  the  jury  shall 
find  that  such  woman  child  was 
not  of  good  repute,  and  that  the 
carnal  knowledge  was  with  her  con- 
sent, the  defendant  shall  be  acquit- 
ted of  the  felonious  rape  and  convict- 
ed of  fornication  only.'  "  A  man  who 
seeks  to  escape  conviction  for  an  of- 
fense of  this  nature  upon  the  ground 
that  the  female  child  he  has  abused 
is  not  of  good  repute  must  show  it. 
The  law  will  not  help  him  out  with 
presumptions.  See  also,  to  the  same 
effect,  under  the  same  statute,  Cem.  v. 
Howe  (1908)  35  Pa,  Super.  Ct.  554, 
same  case  on  other  appeals  in  (1909) 
38  Pa.  Super.  Ct.  208,  and  (1910)  42 
Pa.  Super.  Ct.  136. 

The  decision  in  Rodgers  v.  State 
(1916)  111  Mass.  781,  72  So.  198,  a 
case  of  statutory  rape,  the  statute  on 
which  the  indictment  was  based  ex- 
pressly declares  that  ''it  shall  be  pre- 
sumed that  the  female  was  previously 
of  chaste  character,  and  the  burden 
shall  be  upon  the  defendant  to  show 
that  she  was  not."  J.  D.  C. 
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Receiver  —  negligence  —  priority  of  claim. 

1.  Where  the  mortgagee,  in  applying  for  a  receiver,  asks  also  for  power 
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to  manage  and  operate  the  property,  he  thereby  not  only  invokes  the 
authorization  with  its  incidental  risks,  but  impliedly  agrees  that  damages 
resulting  from  the  receiver's  negligence  in  operation  shall  take  priority 
over  the  mortgage  lien  and  be  paid  from  the  corpus  of  the  property,  it 
current  earnings  or  other  assets  are  insufficient. 
[See  note  on  this  question  beginning  on  page  1470.] 


—  expenses. 

2.  Expenses  of  a  receiver,  such  as 
damages  resulting  from  the  neg- 
ligence of  himself  or  his  employees, 
are  part  of  the  operative  expenses  of 
the  road,  and  in  proper  cases  are 
chargeable  to  the  corpus. 
'     [See  23  R.  C.  L.  106.] 

—  intervention  —  claim. 

8.  Where  such  receiver  has  been  ap- 


pointed in  foreclosure  proceedings 
and  such  operative  expenses  incurred, 
the  person  injured  may  intervene  in 
the  foreclosure  suit  before  final  distri- 
bution of  the  proceeds,  and  apply  for 
an  order  postponing  distribution 
pending  the  determination  of  his 
claim. 

[See  20  R.  C.  L.  684.] 


Certification  by  the  Court  of  Appeals  for  Cuyahoga  County  for  de- 
termination by  the  Supreme  Court,  of  questions  arising  upon  the  affirmance 
and  reversal  of  judgments  of  the  Court  of  Common  Pleas,  sustaining  de- 
murrers to  intervening  petitions,  in  a  suit  to  foreclose  a  mortgage  and  for 
the  appointment  of  a  receiver.  Reversed. 
Statement  by  Jones,  J. :  tion  of  the  trustee  asked  the  court 

The  Superior   Savings  &  Trust     that  a  receiver  be  appointed  "to 


Company,  as  trustee  for  bondhold- 
ers, held  a  mortgage  upon  property 
which  included  an  eight-story  build- 
ing on  the  corner  of  Euclid  avenue 
and  Fifty-ninth  street  in  Cleveland, 
Ohio.  Oliver  P.  Brown,  as  adminis- 
trator, held  a  mortgage  upon  the 
same  premises,  subject  to  the  prior- 
ity of  the  trust  mortgage.  On 
March  31,  1916,  the  trustee  for  the 
bondholders  brought  suit  in  the 
court  of  common  pleas  of  Cuyahoga 
county  for  the  foreclosure  of  its 
mortgage,  and  on  the  same  day  ap- 
plied for  a  receivership  of  the  prop- 
erty. In  that  suit,  on  April  29, 1916, 
Oliver  P.  Brown,  administrator, 
filed  his  answer  and  cros  spetition, 
seeking  an  accounting  for  the 
amount  due  and  for  foreclosure  of 
his  mortgage  lien. 

The  trust  mortgage  contained  a 
provision  that,  upon  default,  the 
trustee  was  entitled  to  take  posses- 
sion of  the  premises  and  manage  the 
same,  and,  in  the  event  of  foreclos- 
ure, to  apply  for  and  obtain  a  re- 
ceiver for  the'  property.  Under  its 
mortgage  covenant  the  trustee  had 
taken  possession  of  the  property  on 
February  6,  1914,  pending  the  ap- 
pointment of  a  receiver.    The  peti- 


manage  and  conserve  the  property." 
Thereafter  proceedings  were  had  in 
the  foreclosure  suit,  resulting  in  a 
decree  on  May  17, 1916,  ordering  the 
sale  of  the  property  and  a  distribu- 
tion of  the  proceeds :  First,  to  the 
payment  of  costs  of  suit,  taxes,  and 
assessments  against  the  property; 
second,  to  the  trust  company,  as 
prior  mortgagee,  the  sum  of  about 
seventy-seven  thousand  dollars ; 
third,  to  Brown,  administrator,  up- 
on his  mortgage,  the  sum  of  about 
one  hundred  eighty-seven  thousand 
dollars.  The  property  was  sold  on 
August  4,  1916,  to  the  second  mort- 
gagee, and  realized  the  sum  of 
$133,000,  an  amount  which  was  in- 
sufficient to  pay  the  mortgage  liens. 
It  is  further  disclosed  by  the  record 
that  the  receiver  was  carrying  liabil- 
ity insurance  to  protect  him  against 
liability  for  injuries  and  damages 
resulting  from  the  operation  of  the 
elevator,  and  that  under  such  poli- 
cies he  was  to  be  reimbursed  on  ac- 
count of  any  money  which  he  might 
pay  out  in  satisfaction  of  any  judg- 
ments secured  against  him. 

Pertinent  to  the  issues  here  are 
the  following  facts  as  disclosed  by 
the  record :    On  July  3,  1916,  Win- 
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terbottom  was  injured  by  falling 
into  the  elevator  shaft  of  tiie  build- 
ingy  which  injury^  he  claimed,  was 
caused  by  the  negligence  of  the  rcr 
ceiver  who  had  control  of  and  was 
operating  the  same.  On  the  25th 
day  of  July,  1916,  Winterbottom  ap- 
plied to  the  court  of  common  pleas, 
in  the  foreclosure  suit,  for  permis- 
sion to  sue  the  receiver,  and  asked 
that  the  receiver  hold  the  funds 
which  might  come  into  his  hands  for 
the  payment  of  any  judgment  he 
might  secure.  This  authority  was 
granted  by  the  court  on  that  day; 
and  the  court  also  ordered  that  the 
receiver  be  required  to  hold  the 
funds  in  his  hands  to  the  further  de- 
termination of  the  court.  There- 
upon, on  the  same  day.  Winter- 
bottom  filed  his  suit  for  damages 
against  the  receiver.  On  August  2, 
1916,  Winterbottom  filed  his  motion 
to  vacate  the  order  of  distribution 
made  on  May  17,  1916,  and  on  Au- 
gust 3,  1916,  served  notice  that  his 
motion  would  be  heard  on  the  next 
day.  On  August  8,  1916,  the  same 
day  that  the  sale  of  the  premises 
was  confirmed  by  the  court.  Winter- 
bottom  filed  in  the  original  foreclos- 
ure suit  a  petition  styled  "Petition 
for  intervention  and  for  Vacation 
and  Modification  of  Decree" — ^the 
decree  of  May  17, 1916.  Just  before 
this,  as  a  precautionary  measure, 
he  also  filed  an  independent  suit  in 
equity,  seeking  the  same  relief. 
Both  of  these  petitions  contained  the 
facts  as  herein  set  forth,  and  both 
were  demurred  to  by  the  parties  af- 
fected. The  common  pleas  court 
sustained  the  demurrers  in  both 
cases.  Proceedings  in  error  were 
thereupon  taken  to  the  court  of  ap- 
peals, and  that  court  afiirmed  the 
action  of  the  court  of  common  pleas 
in  sustaining  the  demurrer  to  the 
intervention  pleading  in  the  origi- 
nal foreclosure  action,  but  reversed 
the  common  pleas  court  in  the  inde- 
pendent equitable  action,  holding 
that  Winterbottom's  petition  not 
only  stated  a  cause  of  action,  but 
that  his  independent  equitable  suit 
was  the  proper  method  of  pro- 
cedure. 


On  motion  to  certify  the  cases, 
this  court  sustained  the  motion  of 
both  parties  to  certify  the  cases 
here  for  review. 

Messrs.  Price,  Album,  Crum  &  Al- 
bum, for  Trust  Company,  and  Cook, 
McGowan,  &  Foote,  for  Brown : 

Winterbottom  is  not  entitled  to  the 
relief  after  judgment  prayed  for  in  his 
petition. 

Van  Camp  v.  McCulley,  89  Ohio  St. 
8,  104  N.  E.  1004, 

The  decree  cannot  now  be  modified 
so  as  to  devest  long-existing  prior 
liens,  and  place  ahead  of  them  a  claim 
for  damages  against  the  receiver. 

Hanna  v.  State  Trust  Co.  30  L.R.A 
201,  16  C.  C.  A.  586,  36  U.  S.  App.  61, 
70  Fed.  2 ;  Fidelity  Ins.  Trust  &  S.  D. 
Co.  V.  Roanoke  Iron  Co.  68  Fed.  623; 
Farmers'  Loan  &  T.  Co.  v.  Grape  Creek 
Coal  Co.  16  L.R.A.  603,  50  Fed.  481; 
Hooper  v.  Central  Trust  Co.  81  Md. 
559,  29  L.R.A.  262,  32  Atl.  505 ;  Hotch- 
kiss  v.  Makeel,  87  111.  App.  623;  Moore 
V.  Donahoo,  133  C.  C.  A.  171,  217  Fed. 
177;  Finance  Co.  v.  Trenton  &  N.  B. 
R.  Co.  189  Fed.  282 ;  Hand  v.  Savannah 
&  C.  R.  Co.  17  S.  C.  219;  International 
Trust  Co.  V.  United  Coal  Co.  27  Colo. 
246,  83  Am.  St.  Rep.  59,  60  Pac.  621 ; 
Makeel  v.  Hotchkiss,  190  111.  315,  83 
Am.  St.  Rep.  131,  60  N.  E.  524. 

Messrs.  Alden,  Knapp,  &  Magee, 
Boyd,  Cannon,  &  Brooks,  and  Benja- 
min B.  Wickham,  for  Winterbottom: 

A  receiver  is  liable  for  his  neg- 
ligent acts,  resulting  in  injury  to  third 
person.  This  liability  is  not  personal, 
but  official,  unless  he  has  been  guilty 
of  some  personal  wrong  or  tort. 

Murphy  v.  Holbrook,  20  Ohio  St. 
137,  5  Am.  Rep.  633;  5  Thomp.  Corp, 
§  7151. 

A  damage  claim  is  an  operating  ex- 
pense of  the  receivership. 

34  Cyc.  354;  Bartlett  v.  Cicero 
Light,  Heat  &  P.  Co.  177  111.  68,  42 
L.R.A.  715,  69  Am.  St.  Rep.  206,  52 
N.  E.  339;  Green  v.  Coast  Line  R.  Co. 
97  Ga.  15,  83  L,R.A.  806,  54  Am.  St. 
Rep.  379,  24  S.  E.  814;  Shedd  v.  See- 
feld,  120  Am.  St.  Rep.  282,  note. 

The  mortgagee  consents,  or  at  least 
is  estopped  to  deny,  that  the  court  and 
its  receiver  have  the  same  right  to 
charge  on  the  corpus,  and  at  the  ex- 
pense of  the  mortgagee,  the  debts  and 
claims  of  the  receiver,  just  as  if  ex- 
press consent  thereto  had  been  given 
in  the  first  instance. 

People's  Nat.  Bank  v.  Virginia  Tex- 
tile Co.  104  Va.  34,  51  S.  E.  155,  7  Ann, 
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Cas.  583;  Knickerbocker  v.  McKindley 
Coal  &  Min.  Co.  172  111.  535,  64  Am. 
St.  Rep.  54,  50  N.  E.  330;  Bartlett  v. 
Cicero  Light,  Heat  &  P.  Co.  177  111. 
68,  42  L.R.A,  715,  69  Am.  St.  Rep.  206, 
52  N.  E.  339 ;  Makeel  v.  Hotchkiss,  190 
111.  311,  83  Am.  St.  Rep.  131,  60  N.  E. 
524 ;  Ellis  v.  Vernon  Ice,  Light  &  Wa- 
ter Co.  86  Tex.  109,  23  S.  W.  858; 
Thornton  v.  Highland  Ave.  &  Belt  R. 
Co.  94  Ala.  353,  10  So.  442 ;  Highland 
Ave.  &  Belt  R.  Co.  v.  Thornton,  105 
Ala.  225,  16  So.  699;  American  Pig 
Iron  Storage  Warrant  Co.  v.  German, 
126  Ala.  194,  85  Am.  St.  Rep.  21,  28 
So.  603;  Blythe  v.  Gibbons,  141  Ind. 
332,  35  N.  E.  557;  Grainger  v.  Old 
Kentucky  Paper  Co.  105  Ky.  683,  49 
S.  W.  477;  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.  117  U.  S.  434,  29  L.  ed. 
963,  6  Sup.  Ct.  Rep.  809;  Cake  v.  Mo- 
hun,  164  U.  S.  311,  41  L.  ed.  447,  17 
Sup.  Ct.  Rep.  100;  Atlantic  Trust  Co. 
V.  Chapman,  208  U.  S.  360,  52  L.  ed. 
528,  28  Sup.  Ct.  Rep.  406,  13  Ann.'  Cas. 
1155;  Reinhart  v.  Augusta  Min.  & 
Invest.  Co.  36  C.  C.  A.  541,  94  Fed. 
901;  St.  Louis  Southwestern  R.  Co.  v. 
Holbrook,  19  C.  C.  A.  385,  41  U.  S. 
App.  33,  73  Fed.  112. 

Jones,  J.,  delivered  the  opinion  of 
the  court : 

In  his  effort  to  have  the  nisi  prius 
court  hold  the  proceeds  of  the  mort- 
gaged property  until  the  determina- 
tion of  his  unadjudicated  claim  for 
damages  for  personal  injuries, 
Winterbottom  adopted  the  pre- 
cautionary measures  of  filing  his  pe- 
tition of  intervention  in  the  original 
foreclosure  action  and  of  bringing 
an  independent  action  in  equity 
seeking  the  same  relief.  The  ques- 
tions here  involved  are  presented  in 
two  aspects :  First,  whether  or  not 
the  corpus  of  real  estate  encumbered 
by  mortgage  liens  may  be  subordi- 
nated to  a  claim  for  damages  against 
the  receiver  of  that  property,  re- 
sulting from  his  control  and  opera- 
tion thereof;  second,  what  effect,  if 
any,  the  action  of  a  lienholder  has, 
when  he  procures  a  receivership  not 
only  for  the  purpose  of  conserva- 
tion and  custody  of  the  property, 
but  also  for  its  control  and  business 
management. 

The  law  in  relation  to  the  receiv- 
ership of  railways  has  gradually  de- 
veloped until   it  is  now  uniformly 


held  that  receivers  of  that  class  of 
corporations  may  incur  obligations 
of  the  character  here  involved, 
which  must  be  paid  out  of  the  cur- 
rent earnings  of  the  corporation, 
and,  in  lieu  of  any  deficiency  there- 
in, out  of  the  corpus 
of  the  property  it-  SSJeiUr 
self.  But,  even  in 
receiverships  of  that  character,  Mr. 
Justice  Brewer,  in  the  frequently 
cited  case  of  Kneeland  v.  American 
Loan  &  T.  Co.  136  U.  S.  89,  98,  34 
L.  ed.  879,  383, 10  Sup.  Ct.  Rep.  953. 
said :  ''It  is  the  exception,  and  not 
the  rule,  that  such  priority  of  liens 
can  be  displaced.  We  emphasize 
this  fact  of  the  sacredness  of  con- 
tract liens,  for  the  reason  that  there 
seems  to  be  growing  an  idea  that  the 
chancellor,  in  the  exercise  of  his 
equitable  powers,  has  unlimited  dis- 
cretion in  this  matter  of  the  dis- 
placement of  vested  liens/' 

And  it  is  held,  as  to  railway  liens, 
that  current  operating  expenses  of 
a  railroad,  including  damages  for 
personal  injuries,  may  be  preferred 
over  the  railway    mortgage  liens. 
This  legal  principle  is  attributed  to 
the  fact  that  these   great  corpora- 
tions not  only  assume  to  derive  their 
franchises  and  public  functions  from 
the  state,  but  are  of  such  character 
as  to  be  affected  by  public  interest  to 
an  extent  that  their  operation  may 
be  required   in   proper  cases,  not- 
withstanding    the     objections    of 
stockholders  and  mortgagees,  and 
irrespective  of  the  question  whether 
the  latter  may  have  been  notified  at 
the  time  of   the   original    appoint- 
ment of  the  receiver.    But  does  the 
same  rule  apply  to  corporations  of 
a  private  character,  which  are  not 
affected  with  such  public  interest? 
This  feature  was  clearly  recognized 
by  the  Justice  of  the  United  States 
Supreme  Court  who  rendered  the 
opinion  in  the  case  of  Wood  v.  Guar- 
antee Trust  &  S.  D.  Co.  128  U.  S. 
416,  32  L.  ed.  472,  9  Sup.  Ct.  Rep. 
131,  when,  in  speaking  of  the  caseof 
Fosdick  V.  Schall,  99  U.  S.  235,  26 
L.  ed.  339,  he  said :    "The  case  lays 
great    emphasis   on  the    consider- 
ation that  a  railroad  is  a  peculiar 
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property,  of  a  public  nature,  and 
discharging  a  great  public  work. 
There  is  a  broad  distinction  between 
such  a  case  and  that  of  a  purely 
private  concern.  We  do  not  under- 
take to  decide  the  question  here,  but 
only  point  it  out." 

Since  rendition  of  the  opinion  in 
the  latter  case,  the  lower  courts  of 
Federal  jurisdiction  have  uniformly 
held  that  the  principles  that  apply 
to  railway  corporations  involving 
the  subordination  of  vested  liens  do 
not  apply  to  individuals  and  private 
corporations,  where  no  such  public 
interest  attaches.  Farmers'  Loan  & 
'^\  Co.  V.  Grape  Creek  Coal  Co.  (C. 
C.)  16  L.R.A.  603,  50  Fed.  481; 
Fidelity  Ins.  Trust  &  S.  D.  Co.  v. 
Roanoke  Iron  Co.  (C.  C.)  68  Fed. 
623,  and  Hanna  v.  State  Trust  Co. 
30  L.R.A.  201,  16  C.  C.  A.  586,  70 
Fed.  2. 

This  principle  has  also  been 
adopted  by  the  state  courts  gener- 
ally, which  have  had  the  question 
under  consideration.  Hooper  v. 
Central  Trust  Co.  81  Md.  559,  591, 
29  L.R.A.  262,  32  Atl.  505;  Inter- 
national Trust  Co..  V.  United  Coal 
Co.  27  Colo.  246,  254,  83  Am.  St. 
Rep.  59,  60  Pac.  621 ;  Hotchkiss  v. 
Makeel,  Receiver,  87  111.  App.  623, 
affirmed  in  190  111.  311,  83  Am.  St. 
Rep.  131,  60  N.  E.  524;  Raht  v. 
Attrill,  106  N.  Y..423,  436,  60  Am. 
Rep.  456, 13  N.  E.  282. 

The  rule  is  generally  recognized 
that  the  cost  of  the  custody  and 
preservation  of  the  property  in  the 
hands  of  the  court,  as  well  as  the 
taxes,  are,  of  course,  payable  out  of 
the  corpus  of  the  realty  encumbered, 
either  in  the  case  of  individuals  or 
private  corporations,  and  are  con- 
sidered part  of  the  expenses  and 
costs  of  suit.  In  such  cases,  when 
the  liens  were  incurred  and  accepted 
by  the  mortgagees,  such  costs  were 
impliedly  assented  to  when  the 
mortgages  were  taken.  Further, 
with  relation  to  railway  mortgage 
liens,  when  the  lienholder  obtained 
that  class  of  security  he  did  so  with 
knowledge  of  the  fact  that  he  was 
acquiring  it  upon  quasi  public  cor- 
porate property,  which  might  be  op- 


erated under  the  sanction  of  the 
court.  This  principle,  however,  does 
not  affect  the  vested  rights  existing 
between  mortgages  and  individuals 
or  corporations  of  a  private  nature. 
If  it  did,  then  any  claimant  of  an  in- 
solvent concern,  or  a  partner  upon 
dissolution  of  partnership,  could, 
on  his  own  motion,  devest  the  secur- 
ity without  consent  of  the  lienhold- 
er, and  possibly  without  any  finan- 
cial risk  to  himself. 

However,  there  is  another  phase 
to  this  case  which  is  controlling. 
The  record  discloses  that  the  trus- 
tee of  the  bondholders,  at  the  time 
it  filed  its  petition  for  foreclosure, 
affirmatively  asked  for  a  receiver, 
and  that  on  its  motion  one  was  ap^ 
pointed,  not  only  to  conserve,  but  to 
manage,  the  property.  If  the  re- 
ceiver was  authorized  to  manage 
this  properly  as  a  going  concern,  it 

was  at  the  instance  ^n^f^in^^n^^^ 
and  on  the  motion  priority  of 
of  the  mortgage  *'*"*'"• 
lienholder.  In  his  operation  of  the 
property,  it  develops  from  the  rec- 
ord, damage  ensued  by  reason  of 
that  operation.  This  damage,  when 
adjudicated,  being  incidental  to  the 
management,  became  part  of  the 
expense  of  the  administration  by 
the  court.  It  does  not  now  lie  in  the 
mouth  of  the  lienee,  who  secured 
this  operation  by  its  express  re- 
quest, to  deny  the  resultant  expense 
accruing  therefrom.  While  the  rule 
of  extending  protection  to  mort- 
gagees obtains  in  ordinary  cases,  it 
does  not  apply  where  personal  in- 
juries have  been  sustained  because 
of  the  negligence  of  a  receiver  whom 
the  lienee  had  expressly  demanded, 
for  the  business  management  of  the 
property.  We  think  this  principle 
is  amply  supported  by  reported 
cases  in  state  and  Federal  jurisdic- 
tions. People's  Nat.  Bank  v.  Vir- 
ginia Textile  Co.  104  Va.  34,  51 S.  E. 
155,  7  Ann.  Cas.  583;  Metropolitan 
Trust  Co.  V.  Tonawanda  Valley  &  C. 
R.  Co.  103  N.  Y.  245, 8  N,  E,  488 ;  St. 
Louis  Southwestern  R.  Co.  v.  Hol- 
brook,  19  C.  C.  A.  385, 41  U.  S.  App. 
33,  73  Fed.  112 ;  Doe  v.  Northwest- 
em  Coal  &  Transp.  Co.  (C.  C.)  78 
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Fed.  62 ;  Eneeland  v.  American  Loan 
&  T.  Co.  supra. 

Any  equitable  consideration  exist- 
ing in  this  case  between  the  mort- 
gagees, or  between  them  and  the 
fund  procured  from  liability  insur- 
ance, need  not  now  be  determined. 
These  questions  are  left  to  the  con- 
sideration of  the  court  of  first  in- 
stance. All  that  is  necessary  for  us 
to  do  at  this  time  is  to  decide 
whether  Winterbottom's  pleading 
stated  a  cause  of  action  which  re- 
quired the  court  to  hold  the  pro- 
ceeds arising  from  the  sale  of  prop- 
erty until  the  determination  of  his 
suit  for  personal  injuries.  We  hold 
that  this  right  exists,  and  the  sole 
remaining  question  is:  What  was 
his  mode  of  procedure? 

As  disclosed  by  the  record,  Win- 
terbottom  not  only  filed  his  motion, 
and  his  petition  for  intervention, 
vacation,  and  modification  of  de- 
cree in  the  foreclosure  suit,  but  also, 
just  prior  to  filing  the  intervention 
petition,  filed  an  independent  suit 
in  equity,  seeking  the  vacation  and 
modification  of  the  decree  of  distri- 
bution made  at  the  term  just  preced- 
ing.   The  pleading  for  intervention 

in    the    foreclosure 

Zjiiii^*"****       suit  was  the  proper 

method  of  proced- 
ure, since  full  and  adequate  relief 
could  be  obtained  in  that  action. 
The  property,  or  the  proceeds  there- 
from, will  be  in  the  hands  of  the 
court,  together  with  all  the  parties 
interested  in  the  distribution  of  the 
proceeds  after  sale.  By  its  order  of 
May  17, 1916,  the  court  decreed  that 
the  costs  6t  suit  should  first  be  paid. 
While  this  expense  of  operation  can- 
not technically  be  termed  costs,  still 
it  is  a  part  of  the  administration 
expense  of  the  court.  "Damages  for 
injuries  to  persons  or  property  dur- 


ing the  receivership,  caused  by  the 
torts  of  the  receiver's  agents  and 
employees,  are  classed  as  a  part  of 
the  operating  expense  of  the  corpo- 
ration.*' 34  Cyc.  354.  While  the 
order  of  distribution  may  have  been 
an  adjudication  of  the  existing 
rights  between  the  parties,  it  in 
no  wise  affected  this  expense  of  the 
court  which  accrued  after  that  or- 
der. It  cannot  be  claimed  that  if 
the  expense  had  been  an  ordinary 
administration  expense  of  the  re- 
ceiver, the  court  would  not  have  had 
inherent  power  to  protect  itself  by 
the  payment  of  the  receiver's  in- 
debtedness. 34  Cyc.  307.  While  the 
petition  for  intervention  was  filed 
at  a  succeeding  term  of  the  court, 
it  was  filed  at  a  time  when  the  court 
still  had  charge  of  the  property,  and 
t)ef ore  final  distribution  of  the  pro- 
ceeds arising  from  its  sale.  This 
sale  was  not  confirmed  until  August 
8,  1916.  Prior  to  that  time,  to  wit, 
on  July  25,  1916,  the  receiver  and 
the  court  were  not  only  advised  that 
this  claim  existed,  but  that  the  same 
was  being  prosecuted  in  a  court  of 
law,  under  an  order  of  court  in  the 
foreclosure  suit  authorizing  such  ac- 
tion. 

In  cases  Nos.  15,698  and  15,706 
the  judgment  of  the  Court  of  Ap- 
peals, reversing  that  of  the  common 
pleas  in  the  independent  equity  suit, 
is  reversed,  and  that  of  the  Conmion 
Pleas  Court  affirmed. 

In  case  No.  15,723  the  judgments 
of  tiie  Court  of  Appeals  and  the 
Common  Pleas  Court  are  reversed 
and  the  case  remanded  to  the  Court 
of  Common  Pleas,  with  instructions 
to  overrule  the  demurrer  to  the  pe- 
tition for  intervention. 

Nichols,  Ch.  J.,  and  Wanamaker, 
Matthias,  Johnson,  and  Donahue, 
JJ.,  concur. 


ANNOTATION. 


Priority 


damages  from  operation  of  railroad  daring  recefTerthip. 


Damages  from  the  operation  of  a 
railroad  in  the  hands  of  a  receiver  are 
generally  held  a  charge  on  the  earn- 


ings of  the  road,  as  operating  ex- 
penses. Cowdrey  v.  Galveston,  H.  & 
H.  R.  Co.  (1877)  93  U.  S.  S52,  23  L 
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ed. '  950 ;  Farmers*  Loan  &  T.  Co.  v. 
Northern  P.  R.  Co.  (1896)  74  Fed. 
431;  Meyer  Rubber  Co.  v.  Georgetown 
&  W.  R.  Co.  (1909)  174  Fed.  731,  af- 
firmed in  (1910)  101  C.  C.  A.  84,  177 
Fed.  870;  Klein  v.  Jewett  (1876)  26 
N.  J.  Eq.  474,  5  Am.  Neg.  Cas.  1 ;  Kain 
V.  Smith  (1880)  80  N.  Y.  458;  Ex  parte 
Brown  (1880)  15  S.  C.  518. 

Thus,  in  Cowdrey  v.  Galveston,  H. 
&  H.  R.  Co.  (U.  S.)  supra,  it  was  held 
that  the  earnings  of  a  railroad  in  the 
hands  of  a  receiver  were  chargeable 
with  the  value  of  goods  lost  in  trans- 
portation, and  with  damages  done  to 
property  during  his  management.  The 
court  said:  "The  earnings  received 
were  as  much  chargeable  with  such 
loss  and  damage  as  they  were  charge- 
able with  the  ordinary  expenses  of 
managing  the  road.  The  bondholders 
were  only  entitled  to  what  remained 
after  charges  of  this  kind,  as  well  as 
the  expenses  incurred  in  their  behalf, 
were  paid." 

So,  in  Klein  v.  Jewett  (1876)  26  N. 
J.  Eq.  474,  5  Am.  Neg.  Cas.  1,  it  was 
held  that  a  claim  for  personal  injuries, 
inflicted  while  a  railroad  was  under 
the  control  of  a  •  receiver,  might  be 
properly  included  in  the  expenses  in- 
curred in  operating  the  road,  and 
should  be  paid  out  of  the  current  earn- 
ings of  the  road,  together  with  the 
taxed  cost  of  the  proceedings  to  re- 
cover damages  therefor. 

And  where  a  receiver  had  income 
received  from  the  operation  of  the 
road  under  the  control  of  the  court, 
it  was  held,  in  Ex  parte  Brown  (S.  C.) 
supra,  that  claims  for  personal  in- 
juries should  be  paid  from  such  funds, 
in  the  absence  of  any  personal  fault 
making  the  receiver  personally  liable, 
though  there  were  mortgage  bonds 
constituting  a  lien  on  the  property, 
which  had  not  been  and  could  not  be 
paid  in  full. 

And,  in  Farmers'  Loan  &  T.  Co.  v. 
Northern  P.  R.  Co.  (1896)  74  Fed. 
481,  the  court,  in  discussing  the  right 
to  a  lien  for  damages  in  the  operation 
of  the  road  before  the  receivership, 
said:  ''Such  claims  for  injuries  oc- 
curring under  the  receiver's  own 
management  are  paid,  it  is  true,  in 
preference  to  the  mortgage  debt,  not 


for  the  reason  of  their  preferential 
nature,  nor  because  of  any  superior 
equity  in  their  favor  over  claims  for 
damages  which  arose  before  the  re- 
ceiver was  appointed,  but  because 
they  are  liabilities  which  were  in- 
curred by  the  receiver  in  the  course 
of  his  own  operation  of  the  road,  and 
are  payable  by  him  as  other  expenses 
of  the  management." 

Damages  to  employees  are  a  part  of 
the  operating  expenses  of  a  railroad 
in  the  hands  of  a  receiver,  and  should 
be  paid  as  such.  Meyer  Rubber  Co. 
V.  Georgetown  &  W.  R.  Co.  (1909)  174 
Fed.  781,  affirmed  in  (1910)  101  C.  C. 
A.  84,  177  Fed.  870. 

Damages  for  injury  to  the  person, 
whether  passenger  or  employee,  and 
for  loss  of  goods  in  course  of  trans- 
portation or  otherwise,  are  chargeable 
upon,  and  payable  out  of,  the  fund  in 
court,  the  same  as  other  expenses  of 
administration.  Kain  v.  Smith  (1880) 
80  N.  Y.  458. 

In  support  of  this  view,  see  also 
Cross  V.  Evans  (1898)  29  C.  C.  A.  523, 
52  U.  S.  App.  720,  86  Fed.  1 ;  Mobile  & 
O.  R.  Co.  V.  Davis  (1884)  62  Miss. 
271;  Robinson  v.  New  York  &  S.  I. 
Electric  Co.  (1904)  99  App.  Div.  509, 
91  N.  Y.  Supp.  158;  Ryan  v.  Hays 
(1884)  62  Tex.  42;  Texas  P.  R.  Co.  v. 
Johnson  (1890)  76  Tex.  421, 18  Am.  St. 
Rep.  60,  13  S.  W.  463;  Houston  &  T. 
C.  R.  Co.  V.  Crawford  (1895)  88  Tex. 
277,  28  L.R.A.  761,  53  Am.  St.  Rep. 
752,  31  S.  W.  176;  Holman  v.  Galves- 
ton, H.  &  S.  A.  R.  Co.  (1896)  14  Tex. 
Civ.  App.  503,  37  S.  W.  464,  cited  infra. 

On  the  other  hand,  in  Davenport  v. 
Alabama  &  C.  R.  Co.  (1875)  2  Woods, 
519,  Fed.  Cas.  No.  3,588,  a  judgment 
for  personal  injuries  was  denied  pri- 
ority over  a  mortgage  as  a  part  of  the 
expense  of  executing  the  trust,  with 
respect  either  to  the  earnings  of  the 
road  or  the  proceeds  of  a  sale.  The 
receiver  was  appointed  to  take  posses- 
sion of  the  property,  complete  the 
road,  procure  rolling  stock,,  etc.,  and 
the  order  created  a  prior  lien  for 
money  raised  or  advanced  ''for  the 
purposes  aforesaid,"  and  provided  that 
any  fund  so  raised  or  received  from 
any  other  source,  which  might  not  be 
employed  for  these  purposes  or  al- 
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lowed  for  the  services  of  the  receiver, 
should  be  paid  into  court  for  the  use 
of  the  bondholders.  The  court  said: 
"The  receivers  of  the  court  were  mere- 
ly appointed  to  act  instead  of  the 
president  and  directors,  except  so  far 
as  the  orders  of  the  court  otherwise 
direct,  and  the  liability  stands  on  the 
same  footing  as  if  it  had  been  created 
by  the  president  and  directors,  unless 
a  higher  right  can  be  assigned  to  it 
under  the  orders  of  the  court.  The 
object  of  appointing  a  receiver  is  to 
take  care  of  the  property  for  those  en- 
titled to  it,  and  he  has  no  powers  ex- 
cept such  as  are  conferred. upon  him/' 
This  language  is  critici2ed  in  Ex  parte 
Brown  (1880)  15  &  C.  518,  cited  supra, 
where  the  court  said:  "The  receiver- 
ship is  the  transfer  of  the  property  to 
a  new  owner,  who  begins  his  work  cut 
off  from  the  past,  with  new  duties  and 
new  obligations.  The  court  could 
order  a  sale  at  once,  and  let  new  and 
absolute  owners  take  the  property  and 
assume  their  proper  liabilities  to  third 
parties.  If,  instead  of  doing  this,  a 
receiver  is  appointed,  he  represents, 
technically,  the  interest  of  an  insol- 
vent corporation,  but  technically  and 
substantially  the  interests  of  credit^ 
ors,  who  ought  not  to  be  allowed  to  en- 
joy the  franchises  and  property  of  the 
corporation  without  its  responsibili- 
ties/' 

Under  a  statute  providing,  relative 
to  railroads  in  the  hands  of  a  receiver 
and  manager,  for  the  prior  payment  of 
the  working  expenses  and  other  prop- 
er outgoings,  it  was  held  in  Re  Wrax- 
ham,  H.  &  C.  Q.  R.  Co.  [1900]  2  Ch. 
(Eng.)  436,  69  L.  J.  Ch.  N.  S.  671,  83 
L.  T.  N.  S.  49,  that  a  judgment  for 
damages  to  property,  caused  by  the 
railway  company*s  failure  to  keep  its 
plant  in  repair,  was  not  entitled  to 
such  priority. 

Claims  of  this  character  are  also 
generally  accorded  priority  against 
the  property  itself,  and  its  proceeds, 
where  there  has  been  a  diversion  of 
current  income  from  the  payment  of 
.operating  expenses,  as  in  the  case  of 
the  investment  of  such  income  in  im- 
provements -on  the  property.  Mobile 
&  O.  R.  Co.  v.  Davis  (1884)  62  Misa. 
271;  Ryan  v.  Hays  (1884)  62  Tex.  42; 


Texas  P.  R.  Co.  v.  Johnson  (1890)  76 
Tex.  421,  18  Am.  St.  Rep.  60,  13  S.  W. 
463;  Texas  P.  R.  Co.  v.  Overheiser 
(1890)  76  Tex.  437,  13  S.  W.  468;  Tex- 
as  P.  R.  Co.  V.  Griffin  (1890)  76  Tex. 
441,  13  S.  W.  471 ;  Texas  &  P.  R.  Co.  v. 
Geiger  (1890)  79  Tex.  13, 15  S.  W.  214; 
Texas  &  P.  R.  Co.  v.  Miller  (1890)  79 
Tex.  78,  11  L.R.A.  395,  23  Am.  SL  Rep. 
308,  15  S.  W.  264,  6  Am.  Neg.  Cas.  592; 
Texas  &  P.  R.  Co.  v.  Comstock  (1892) 
83  Tex.  537,  18  S.  W.  946,  10  Am.  Neg. 
Cas.  260;  Holman  v.  Galveston,  H.  & 
S.  A.  R.  Co.  (1896)  14  Tex.  Civ.  App. 
503,  37  S.  W.  464. 

Thus,  in  Mobile  &  O.  R.  Co.  v.  Davis 
(Miss.)  supra,  by  agreement  between 
a  railroad  company  and  its  bondhold- 
ers, a  receiver  appointed  in  a  fore- 
closure suit  was  discharged,  and  sur- 
rendered the  property  to  the  company, 
which  executed  a  new  deed  of  trust 
A  passenger  injured  during  the  opera- 
tion of  the  road  by  the  receiver 
brought  suit,  alleging  that  part  of  the 
property  turned  over  to  the  company 
by  the  receiver  was  paid  for  by  the 
receiver  out  of  earnings.  The  court 
said  that  the  road  in  the  hands  of 
the  receiver  was  chargeable  with  the 
expenses  of  operating  the  road»  and 
injuries  to  persons  or  property  were 
included  in  such  expenses;  that  prop- 
erty purchased  and  paid  for  out  of  the 
income  of  the  road  while  in  the  hands 
of  the  receiver  was  liable  in  equity, 
when  the  rights  of  third  parties  had 
not  intervened,  for  the  satisfaction 
of  claims  incurred  in  operating  the 
road,  and  that  it  was  not  ccnnpetent 
for  the  receiver,  or  the  court  under, 
which  he  acted,  to  divert  or  invest  the 
earnings  in  property  for  the  railroad 
company,  and  then  deliver  the  prop- 
erty to  that  company  free  from  claims 
which  were  a  charge  on  the  earnings, 
without  the  holders  of  such  claims 
having  an  opportunity  to  enforce 
them. 

So,  in  Ryan  v.  Hays  (1884)  62  Tex. 
49,  it  was  held  that  a  claim  for  per- 
sonal injuries,  received  while  a  rail- 
road was  operated  by  a  receiver,  was 
entitled  to  payment  out  of  the  current 
receipts,  and  that,  if  the  current  re- 
ceipts were  used  for  the  betterment 
of  the  mortgaged  property,  then  the 
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injured  person  was  entitled  to  pay- 
ment out  of  the  proceeds  of  the  sale 
of  such  property,  to  the  extent,  so  far 
as  necessary,  that  the  current  ex- 
penses were  so  diverted.  So,  where 
the  property  was  sold  to  bondholders 
and  resold  to  the  company,  and,  with- 
out any  payment  of  the  purchase 
price,  the  receiver  was  discharged, 
and  the  company's  stockholders  voted 
to  assume  all  debts  and  liabilities  of 
the  receiver,  it  was  held  that  the  com- 
pany was  liable  if  any  property  in 
the  receiver's  hands  would  have  been 
liable. 

A  claim  for  damages,  caused  by  in- 
juries inflicted  through  the  negligence 
of  a  receiver  while  he  is  operating  a 
railway,  is  entitled  to  payment  out  of 
current  receipts,  and  if  such  earnings 
be  invested  in  betterments  which, 
without  sale,  are  returned  to  the  com- 
pany with  its  other  property  at  the 
close  of  the  receivership,  the  com- 
pany receives  the  property  charged 
with  #e  satisfaction  of  any  claim 
which  the  receiver  ought  to  have  paid 
out  of  the  earnings.  Texas  P.  R.  Co. 
v.  Johnson,  followed  in  the  following 
cases:  Texas  P.  R.  Co.  v.  Overheiser; 
Texas  P.  R.  Co.  v.  Griffin ;  Texas  &  P. 
R.  Co.  V.  Geiger;  Texas  &  P.  R.  Co.  v. 
Miller;  Texas  &  P.  R.  Co.  v.  Comstock, 
and  Holman  v.  Galveston,  H.  &  S.  A. 
R.  Co.  (Tex.)  supra. 

Where  a  railroad  us  in  the  hands  of 
a  receiver,  claims  arising  out  of  the 
operation  of  the  road  by  the  receiver, 
whether  in  contract  or  for  tort,  have 
a  right  to  payment  out  of  the  revenue 
accruing  from  the  operation  of  the 
road,  superior  to  the  lien  of  prior 
mortgages  or  other  debts;  and  where 
the  receiver  continued  operating  the 
road  after  its  sale,  and  invested  the 
earnings  in  betterments  which,  there- 
fore, were  not  included  in  the  sale 
price,  the  purchaser,  to  the  extent  of 
such  betterments,  was  liable  for  dam- 
ages for  personal  injuries  sustained 
during  the  operation  of  the  road  by 
the  receiver.  Houston  &  T.  C.  R.  Co. 
V.  Crawford  (1895)  88  Tex.  277,  28 
L.R.A.  761,  58  Am.  St.  Rep.  752,  31  S. 
W.  176. 

But  where  the  injury  occurred  sub- 
sequent to  the  sale,  the  injured  person 
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had  no  claim  upon  the  earnings  ac- 
cruing prior  to  the  sale,  and  no  use 
of  such  earnings  would  be  a  diversion 
of  a  fund  to  which  he  was  entitled. 
And,  moreover,  if  the  improvements 
were  made  before  the  conveyance,  the 
purchase  of  the  property  included  the 
improvements,  and  the  purchasers 
were  not  liable,  as  they  received  no 
benefit  from  the  improvements;  and 
plaintiff  should,  therefore,  have  al- 
leged and  proved  that  the  improve- 
ments were  made  after  the  sale  and 
conveyance,  by  the  application  of 
earnings  arising  subsequent  to  the 
sale.  Crawford  v.  Houston  &  T.  C. 
R.  Co.  (1895)  89  Tex.  89,  33  S.  W.  534. 

So,  where  damages  to  a  shipment  of 
cattle  were  sustained  after  such  sale, 
there  could  be  no  recovery  without 
pleading  and  proof  that  there  were 
earning^  after  the  sale,  a|id  while  the 
road  remained  iik  the  hands  of  the  re- 
ceiver. Holman  v.  Galveston,  H.  &  S. 
A.  R.  Co.  (1896)  14  Tex.  Civ.  App.  503, 
37  S.  W.  464. 

But  in  Houston  &  T.  C.  R.  Co.  v. 
Bath  (1897)  17  Tex.  Civ.  App.  707,  44 
S.  W.  595,  it  was  hel4  that  the  re- 
ceiver, in  holding  and  operating  such 
road  after  such  sale  and  its  confirma- 
tion, and  after  the  court  had  ordered 
its  delivery  to  the  purchaser,  was  act- 
ing at  the  instance  and  for  the  benefit 
of  the  purchaser,  so  that  the  pur- 
chaser was  liable  for  lost  shipments, 
irrespective  of  any  betterments  or  im- 
provements. 

In  a  few  cases,  claims  of  this  char- 
acter have  been  enforced  against  the 
corpus  of  the  property  in  U^  hands 
of  a  purchaser,  because  of  a  purchase 
subject  to  liabilities  of  the  receiver. 
St.  Louis  Southwestern  R.  Co.  v.  Hol- 
brook  (1896)  19  C.  C.  A.  385,  41  U.  S. 
App.  33,  73  Fed.  112;  Central  Trust  Co. 
V.  Denver  &  R.  G.  R.  Co.  (1899)  38  C. 
C.  A.  143, 97  Fed.  239,  writ  of  certiorari 
denied  in  176  U.  8.  683,  44  L.  ed.  638. 

Thus,  in  St.  Louis  Southwestern  R. 
Co.  V.  Holbrook  (Fed.)  supra,  where 
the  propeity  was  sold  under  a  f<9re- 
closure  decree,  subject  to  all  claims, 
and  demands  against  the  receivers  in- 
curred in  the  operation  of  the  road,  a 
judgment  for  personal  injuries  in- 
flicted in  the  operation  of  the  road 
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by  the  receiver  was  held  a  charge  on 
the  property.  The  court  said :  **When 
mortgage  creditors  ask  a  court  of 
equity  to  take  possession  of  such  prop- 
erty and  operate  it,  they  consent  to 
have  all  the  liabilities  resulting  from 
such  operation  take  precedence  of 
their  prior  contract  liens,  which  they 
are  seeking  by  the  proceedings  to  en- 
force. ...  As  such  business  must 
be  done  from  the  nature  of  the  case, 
more  or  less  of  such  liability  must 
be  incurred.  It  is  a  necessary  part 
of  the  running  expenses  of  all  rail- 
roads, and  while  such  roads  are  be- 
ing operated  by  the  mortgage  cred- 
itors, or  by  the  court  in  their  interest 
and  at  their  instance,  such  running 
expenses  must  take  precedence  of 
their  mortgage  liens." 

So,  where  a  road  which  had  been 
operated  by  a  receiver  was  sold  under 
foreclosure,  subject  to  the  payment  by 
the  -purchaser  of  all  liabilities  in- 
curred by  the  receiver,  damages  sus- 
tained by  another  road  in  a  collision 
with  one  of  the  receiver's  trains  were 
allowed  against  the  receiver,  in  Cen- 
tral Trust  Co.  V.  Denver  &  R.  G.  R.  Co. 
(Fed.)  supra.  The  court  said  that 
such  damages  were  classed  as  operat- 
ing expenses  of  the  railroad,  under  the 
receivership. 

Biit  where  the  state  brought  a  quo 
warranto  suit  to  forfeit  a  railroad 
company's  charter,  and  a  receiver  was 
appointed,  who  continued  the  opera- 
tion of  the  road  for  the  use  of  the  com- 
pany pending  the  suit,  it  was  held  in 
P'oreman  v.  Central  Trust  Co.  (1896) 
18  C:  C.  -A.  321,  SOU.  S.  App:'658,  71 
Fed.  776,  that  a  decree  vacating  the 
appointment  and  providing  for  the  re- 
turn of  the  property  to  the  company, 
chargeable  with  all  proper  expenses 
and  liabilities  incurred  by  the  receiver 
in  operating  the  road,  and  a  further 
order  that  charges  on  the  property  in 
the  hands  of  the  receiver  were  thereby 
made  a  lien  on  the  property,  did  not 
have  the  effect  of  giving  a  lien  on  the 
prdjerty,  prior  to  the  lien  of  a  mort- 
gage, to  a  passenger  injured  while  the 
receiver  was  operating  the  road  and 
subsequently  recovering  judgment  for 
such  injury. 

Some  of  the  cases  take  the  broad 


ground  that  a  deficiency  of  income  is 
in  itself  sufficient  to  entitle  claims  of 
this  character  to  payment  out  of  the 
corpus.  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.  (1886)  117  U.  S.  434, 29 
L.  ed.  963,  6  Sup.  Ct.  Rep.  809;  Cross 
V.  Evans  (1898)  29  C.  C.  A.  523,  52 
U.  S.  App.  720,  86  Fed,  1 ;  Anderson  v. 
Condict  (1899)  35  C.  C.  A.  335,  93  Fed. 
349;  South  Carolina  &  G.  R.  Co.  v. 
Carolina,  C.  G.  &  C.  R.  Co.  (1899)  93 
Fed.  543 ;  Robinson  v.  New  York  &  S. 
I.  Electric  Co.  (1904)  99  App.  Div.  509, 
91  N.  Y.  Supp.  153;  Brown  v.  Winter- 
bottom  (reported  herwith)  ante,  1465; 
St.  Louis  Union  Trust  Co.  v.  Texas 
Southern  R.  Co.  (1910)  59  Tex.  Civ. 
App.  157,  126  S.  W.  296. 

Thus,  in  Cross  v.  Evans  (1898)  29 
C.  C.  A.  523,  52  U.  S.  App.  720,  86  Fed. 
1,  it  is  said  that  damages  accruing 
during  the  time  the  railroad  property 
is  in  the  hands  of  a  receiver  have  been 
held  to  be  part  of  the  operating  ex- 
penses, and  payable  out  of  the  ^come, 
if  there  is  any,  and  if  not,  they  must 
come  out  of  the  corpus  of  the  property. 

And  in  Robinson  v.  New  York  k  S. 
I.  Electric  Co.  (1904)  99  App.  Div. 
509,  91  N.  Y.  Supp.  153,  the  court,  after 
stating  that  the  rule  is  established  by 
authority  that  damages  for  injuries  to 
person  or  property  during  the  re- 
ceivership, caused  by  the  torts  of  the 
receiver's  agents  and  employees,  are 
classed  as  operatin'g  expenses,  and  are 
accorded  the  same  priority  of  payment 
as  balances  of  other  necessary  ex- 
penses of  the  receivership,  says  that 
such  claims  are  paid  out  of  the  net  in- 
come, if  any,  if  that  is  sufficient;  but, 
in  the  event  of  a  deficiency,  they  will 
be  paid  out  of  the  corpus.  It  is  fur- 
ther said  that  such  claims,  therefore, 
have  priority  over  mortgage  debts,  or 
other  debts,  existing  when  the  action 
was,  brought  in  which  the  receiver 
was  appointed. 

And  in  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.  (U.  S.)  supra,  where 
it  was  conceded  that  certain  debts  in- 
curred by  a  receiver,  including  itema 
under  the  head  of  "damages,"  were  so 
incurred,  but  it  was  claimed  that  they 
were  entitled  to  priority  only  out  of 
income,  the  court  said:  "Of  course 
such  items  are  payable  out  of  the  in- 
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come,  if  any,  before  the  corpus  can  be 
resorted  to ;  but  that  may  be  resorted 
to  when  the  items  are  proper  ones  to 
be  allowed  for  operating  expenses/' 

So,  where  receiver's  certificates 
were  made  a  first  lien  on  the  property 
of  a  railroad  company  and  its  proceeds 
and  upon  all  net  income  derived  from 
the  operation  of  the  road  after  the 
payment  of  operating  expenses  and 
costs  of  administration,  it  was  held  in 
Anderson  v.  Condict  (1899)  35  C.  C. 
A.  335,  93  Fed.  849,  that,  in  the  ab* 
sence  of  sufiicient  income,  operating 
expenses  and  costs  of  administration 
were  to  b.e  paid  out  of  the  corpus.  And 
that  a  claim  for  personal  injuries  sus- 
tained during  the  operation  of  the 
road  by  the  receiver,  though  not  strict- 
ly a  cost  of  operation,  was  an  expense 
incurred  in  and  by  reason  of  the  op- 
eration, and,  as  such,  entitled  to  pri- 
ority over  the  receiver's  certificates 
and  the  rights  of  a  purchaser  who  had 
purchased  subject  to  claims  superior, 
in  equity,  to  the  receiver's  certificates 
and  to  the  mortgage,  and  subject  to 
all  current  liabilities  of  the  receiver 
which  should  thereafter  be  adjudged 
superior  to  the  mortgage  and  certifi- 
cates. The  court  said:  ''Here;  at  the 
request  of  the  trustee,  the  court  as- 
sumed, and,  with  the  knowledge  and 
acquiescence  of  the  holders  of  the  re- 
ceiver's certificates,  continued  the  op- 
eration of  the  railway.  They  sub- 
jected their  securities  to  the  expense 
of  operation, — ^the  trustee,  by  its  af- 
firmative act  in  praying  the  court  to 
take  possession  and  operate  the  rail- 
way ;  the  holders  of  the  certificates  by 
the  provision  of  the  order  authorizing 
the  issuance  of  the  certificates,  and 
which  was  expressed  upon  their  face, 
making  them  subject  to  the  payment 
of  operating  expenses  and  the  cost  of 
administration.  For  that  purpose, 
and  to  that  extent,  these  parties  were 
vicariously  in  the  possession  and  op- 
eration of  the  railway  through  the 
court  as  their  representative.  All 
liabilities  of  the  receiver  were  imposed 
upon  the  corpus  of  the  property,  fail- 
ing income,  as  certainly  as  a  mort- 
gagee would  be  personally  liable  if  he 
possessed  and  operated  the  railway." 

So,  where  a  railroad  company,  op- 


erating the  road  of  anether  company 
under  an  agreement  with  its  receiver 
that  the  operating  road  should  be  held 
harmless  and  not  be  accountable  for 
any  accident  or  damages  to  persons  or 
property,  sued  to  have  claims  for  such 
damages  paid  from  the  proceeds  of  a 
sale  of  the  road,  the  court  held  in 
South  Carolina  &  6.  R.  Go.  v.  Carolina, 
G.  G.  &  G.  R.  Go.  (1899)  93  Fed.  548, 
that  if  such  damages  were  due  to  mere 
carelessness  or  negligence  of  the  com- 
pany's servants,  and  not  to  reckless- 
ness or  gross  carelessness,  they  consti- 
tuted operating  expenses,  and  the 
operating  road  was  entitled  to  be  reim-' 
bursed.  The  court  said  that,  if  the 
receiver  had  undertaken  to  operate  the 
road  himself,  any  damages  recovered 
against  him  on  account  of  the  neglf* 
gence  of  his  servants  would  have  been 
treated  as  operating  expenses,  and  or- 
dered paid  in  priority  to  the  claims  of 
bondholders. 

It  was  likewise  held  in  St.  Louis 
Union  Trust  Go.  v.  Texas  Southern  R. 
Go.  (1910)  59  Tex.  Civ.  App.  157,  126 
S.  W.  296,  that  the  court  had  power,  as 
regarded  indebtedness  incurred  by  a 
receiver  as  necessary  operating  ex- 
penses of  the  railway,  where  the  in- 
come proved  insufiicient  to  satisfy  such 
indebtedness,  to  direct  payment  of  the 
residue  out' of  the  proceeds  of  a  sale 
before  a  distribution  was  made  to 
creditors  and  lienholders;  but  that 
such  a  right  to  be  so  paid  arose  from 
the  order  of  the  court,  and  not  by  op- 
eration of  law  independent  of  such 
order.  It  further  held  that  damages 
for  injuries  to  persons  or  property 
caused  by  torts  of  the  receiver's  serv- 
ants were  entitled  to  be  classed  as 
operating  expenses;  and  that,  where 
concentration  charges  prepaid  by  ship- 
pers were  used  by  the  receiver  in  the 
operation  of  the  road,  the  court  had 
power  and  was  warranted  in  classify- 
ing the  demands  therefor  as  charges 
of  the  receivership.  In  this  case  the 
judgment  of  foreclosure  placed  op- 
erating expenses  in  the  first  class  to 
be  paid,  and  certain  labor  and  mateir- 
ialmen's  liens  in  following  classes. 
The  property  not  having  been  sold  for 
want  of  bidders,  receiver's  certificates 
were  issued  to  pay  the  labor  and  mate- 
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rialmen's  liens,  pursuant  to  an  order 
which,  the  court  held,  preserved  the 
order  of  priority  given  by  the  judg- 
ment; and  it  was  accordingly  held  that 
operating  expenses  were  entitled  to 
priority  over  such  certificates. 

In  the  reported  case  (Brown  v. 
WiNTEBBOTTOM,  ante,  1465),  it  is  said 
to  be  the  law  of  railway  receiverships 
that  claims  of  the  character  under  con- 
sideration must  be  paid  out  of  the  cur- 
rent earnings  of  the  corporation,  and, 
in  case  of  any  deficiency  therein,  out 
of  the  corpus  of  the  property  itself, 
and  that  current  operating  expenses  of 
a  railroad,  including  damages  for  per- 
sonal injuries,  may  be  preferred  ever 
the  railroad  mortgage  lien. 

There  is  a  holding  to  the  contrary 
in  Hand  v.  Savannah  &  C.  R.  Co. 
(1881)  17  S.  C.  219,  where  it  is  held 
that  where  the  road  was  operated  at  a 
loss,  and  there  was  no  income  from 
which  to  pay  claims  incurred  by  the 
receiver  and  a  claim  for  damages  to 
animals  from  the  operation  of  the 
road,  they  would  not  be  ordered  paid 
from  the  corpus  to  the  prejudice  of 
bondholders.  The  court  says:  "As 
the  mortgagor  himself  could  not  con- 
tract debts  to  displace  liens  upon  the 


corpus,  it  is  not  clearly  perceived  how 
the  court  csto  give  that  effect  to  debts 
contracted  by  the  receiver,  who  has 
nothing  whatever  to  do  with  the 
finances  of  the  company  except  the 
money  which  arises  from  the  'income,' 
possibly  the  court  might  do  so  in  an 
extraordinary  case  where  it  clearly 
appeared  that  the  debt  was  contracted 
at  the  instance  of  the  mortgagees  and 
for  their  benefit,  but  not  in  an  ordi- 
nary case  of  excess  of  expenditures 
over  income,  without  express  authori- 
ty to  contract  debts  upon  the  faith  of 
the  property." 

As  this  note  is  limited  to  claims  for 
damages  from  the  operation  of  the 
railroad  during  the  receivership,  it 
does  not  embrace  claims  arising  prior 
to  the  receivership;  but  a  case  close 
to  the  border  line  is  that  of  Crawford 
V.  Seattle,  R.  &  S.  F.  R.  Co.  (1917)  97 
Wash.  651,  167  Pac.  44.  In  that  case 
a  claim  for  personal  injuries  sustained 
prior  to  the  receiversh^),  but  while 
the  road  was  being  operated  by  repre- 
sentatives of  the  bondholders,  was  de- 
nied priority  over  an  earlier  mort- 
gage. The  court  apparently  ignored 
the  fact  that  bondholders  were  op- 
erating the  road.  A.  McT. 


STATE  OF  MINNESOTA  EX  REL.  J.  A.  A.  BURNQUIST  et  al. 

v. 

DISTRICT  COURT  OF  THE  STATE  OF  MINNESOTA  in  and  for  the 

County  of  Ramsey,  et  al. 

Minnesota  Supreme  Court  —  August  9,  1918. 
(-^  Minn.  — ,  168  N.  W.  634.) 

Prohibition  —  injunction  against  enforcing  liquor  laws. 

1.  In  an  action  to  enjoin  the  several  members  of  the  Minnesota  Public 
Safety  Commission  (created  by  chapter  261,  Laws  1917  [Gen.  Stat.  Supp. 
1917,  §§  117-10  to  117-19]),  the  village  president  and  sheriflf  from  enforc- 
ing the  orders  of  the  Commission  in  closing  a  licensed  saloon,  the  court, 
upon  ex  parte  application,  granted  a  temporary  restraining  order.  The 
relator  Bumquist,  as  governor  of  the  state,  ordered  the  adjutant  general 
the  relator  Rhinow,  to  close  the  saloon  with  the  military  force  of  the  state. 
The  order  was  carried  out ;  and  relators  were  cited  to  show  cause  why  they 
should  not  be  punished  for  contempt.    It  is  held : 

That  the  trial  court  is  without  jurisdiction  to  proceed  against  the  relator 
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Burnguist,  since  it  appears  that,  in  closing  the  saloon,  he  was  in  good 
faith  discharging  a  constitutional  duty,  placed  upon  him  as  governor,  to 
take  care  that  a  duly  enacted  law  was  faithfully  executed. 
[See  note  on  this  question  beginning  on  page  1484.] 


—  contempt  proceedings  —  state  of- 
ficer. 

2.  That  the  same  is  true  with  ref- 
erence to  the  relator  Rhinow,  since,  as 
adjutant  general,  he  was  a  proper 
agency  in  the  hands  of  the  governor 
to  aid  in  discharging  his  said  duty. 

[See  22  R.  C.  L.  490.] 

Judgment  —  effect  —  restraining  or- 
der. 

3.  The  issuance  of  a  temporary  re- 
straining order  upon  an  ex  parte  ap- 
plication to  prevent  the  Public  Safety 
Commission  from  closing  a  saloon  can- 
not be  considered  an  adjudication  up- 


on the  validity  of  the  orders  of  the 
Commission,  nor  a  determination  upon 
the  extent  or  limitation  of  the  powers 
of  that  body. 

[See  14  R.  C.  L.  814.] 

Courts  —  control  over  executive  of- 
ficers. 

4.  The  judicial  department  will  not 
by  mandamus  or  injunction  coerce, 
direct,  or  control  the  executive  state 
officers  in  the  discharge  of  any  consti- 
tutional executive  duty  involving  the 
exercise  of  judgment  and  discretion. 

[See  6  R.  C.  L.  151 ;  7  R.  C.  L.  1048 ; 
12  R.  C.  L.  1008;  18  R.  C.  L.  196.] 


Application  for  a  writ  of  prohibition  to  compel  respondents  to  show 
cause  why  the  writ  should  not  issue,  directing  them  to  refrain  from  pro- 
ceeding as  for  contempt  against  relators.    Writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Clifford  L.  Hilton,  Attorney 
General,  James  E.  Markham,  Assistant 
Attorney  General,  William  A.  Lancas- 
ter, and  David  F.  Simpson,  for  re- 
lators: 

The  governor  is  not  subject  to  con- 
tempt process. 

People  ex  rel.  Broderick  v.  Morton, 
156  N.  Y.  136,  41  L.R.A.  231,  66  Am. 
St.  Rep.  547,  50  N.  E.  791;  Marbury 
V.  Madison,  1  Cranch,  137,  2  L.  ed.  60. 

The  courts  have  no  jurisdiction  over 
the  acts  of  a  governor,  whether  done 
and  performed  by  him  as  governor  or 
as  an  ex  officio  member  of  a  state 
board;  and  this,  too,  whether  the  act 
in  question  is  an  executive  or  govern- 
mental one  or  purely  ministerial. 

Huidekoper  v.  Hadley,  40  L.R.A. 
(N.S.)  505,  100  C.  C.  A.  395,  177  Fed. 
1;  High,  Extr.  Leg.  Rem.  3d  ed.  §  120; 
People  ex  rel.  Sutherland  v.  Governor, 
29  Mich.  820,  18  Am.  Rep.  89 ;  State  ex 
rel.  Robb  v.  Stone,  120  Mo.  428,  23 
L.RA.  194,  41  Am.  St.  Rep.  705,  25 
S.  W.  376;  Rice  v.  Governor  (Rice  v. 
Draper)  207  Mass.  577,  32  L.R.A. 
(N.S.)  355,  93  N.  E.  821;  Ellingham 
v.  Dye,  178  Ind.  336,  99  N.  E.  1,  Ann. 
Cas.  1915C,  200;  Hovey  v.  State,  127 
Ind.  599,  11  L.R.A.  763,  22  Am.  St. 
Rep.  663,  27  N.  E.  175;  State,  Gledhill, 
Prosecutor,  v.  Governor,  25  N.  J.  L. 
331;  Mississippi  v.  Johnson,  4  Wall. 
475, 18  L.  ed.  437;  Frost  v.  Thomas,  26 
Colo.  222,  77  Am.  St.  Rep.  259,  56  Pac. 


899;  Hartranft*s  Appeal,  85  Pa.  433, 
27  Am.  Rep.  667;  People  ex  rel.  Brod- 
erick V.  Morton,  166  N.  Y.  136,  41 
L.R.A  231,  66  Am.  St.  Rep.  647,  50  N. 
E.  791;  Guthrie  v.  Hall,  1  Okla.  454, 
34  Pac.  380. 

Prohibition  is  the  appropriate  rem- 
edy. I 

Burke  v.  Superior  Ct.  7  Cal.  App. 
178,  93  Pac.  1058;  Gordan  v.  Buckles, 
92  Cal.  481,  28  Pac.  490;  Ruggles  v. 
Superior  Ct.  103  Cal.  125,  37  Pac.  211 ; 
People  ex  rel.  Pierce  v.  Carrington,  5 
Utah,  531,  17  Pac.  735;  State  ex  rel. 
Oudin  V.  Superior  Ct.  31  Wash.  481, 
71  Pac.  1095;  State  ex  rel.  Atty.  Gen. 
V.  Circuit  Ct.  97  Wis.  1,  38  L.R.A.  554, 
66  Am.  St  Rep.  90,  72  N.  W.  193;  Re 
Ayres,  123  U.  S.  443,  31  L.  ed.  216,  8 
Sup.  Ct.  Rep.  164. 

Mr.  Ambrose  Tighe  also  for  relators. 

Messrs.  P.  J.  McLaughlin  and  F.  M. 
Catlin,  for  respondents : 

The  Commission  was  without  au- 
thority to  make  or  enforce  or  cause  to 
be  enforced  the  orders  complained  of. 

Wayman  v.  Southard,  10  Wheat.  1, 
6  L.  ed.  253;  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Marshall  Field  &  Co.  v.  Clark, 
143  U.  S.  649,  36  L.  ed.  294,  12  Sup, 
Ct.  Rep.  495;  Buttfield  v.  Stranahan, 
192  U.  S.  470,  48  L.  ed.  525,  24  Sup.  Ct. 
Rep.  349;  Schaezlein  v.  Cabaniss,  135 
Cal.  466,  56  L.R.A.  733,  87  Am.  St.  Rep. 
122,  67  Pac:  755;  Noel  v.  People,  187 
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111.  687,  52  L.R.A.  287,  79  Am.  St.  Rep. 
238,  58  N.  E.  616;  Baltimore  v.  Rad- 
ecke,  49  Md.  217,  33  Am.  Rep.  239; 
Dowling  V.  Lancashire  Ins.  Co.  92  Wis. 
63,  31  L.R.A.  112,  65  N.  W.  738;  1  Dill. 
Mun.  Corp.  3d  ed.  §  89;  Ravenna  v. 
Pennsylvania  Co.  45  Ohio  St.  118,  12 
N.  E.  445;  Cooley,  Const.  Lim.  233- 
234;  Tiedeman,  Mun.  Corp.  110;  St. 
Paul  V.  Laidler,  2  Minn.  190,  Gil.  159, 
72  Am.  Dec.  89;  St.  Paul  v.  Traeger, 
25  Minn.  248,  33  Am.  Rep.  462;  State 
ex  rel.  Farnsworth  v.  Municipal  Ct. 
32  Minn.  329,  20  N.  W.  243;  St.  Paul 
v.  Gilfillan,  36  Minn.  298,  31  N.  W.  49 ; 
State  V.  Hammond,  40  Minn.  43,  41  N. 
W.  243;  State  v.  Johnson,  41  Minn.  Ill, 
42  N.  W.  786;  Crowley  v.  Christensen, 
137  U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct. 
Rep.  13;  Noel  v.  People,  187  111.  587, 
52  L.R.A.  287,  79  Am.  St.  Rep.  238,  58 
N.  E.  616;  People  ex  rel.  Tyroler  v. 
Warden,  157  N.  Y.  115,  43  L.R.A.  264, 
68  Am.  St.  Rep.  763,  51  N.  E.  1006; 
People  v.  Marx,  99  N.  Y.  377,  52  Am. 
Rep.  34, 2  N.  E.  29 ;  New  York  Sanitary 
Utilization  Co.  v.  Health  Dept.  61  App. 
Div.  106,  70  N.  Y.  510;  State  ex  rel. 
Railroad  &  W.  Commission  v.  Chicago, 
M.  &  St.  P.  R.  Co.  38  Minn.  281,  37 
N.  W.  782;  United  States  v.  Grimaud, 
220  U.  S.  506,  55  L.  ed.  563,  31  Sup.  Ct. 
Rep.  480;  Crawfordsville  v.  Braden, 
130  Ind.  149,  14  L.R.A.  268,  30  Am. 
St.  Rep.  214,  28  N.  E.  849. 

The  court  had  jurisdiction  to  try 
and  determine  the  issues  presented, 
and  the  writ  of  prohibition  was  not 
the  proper  remedy. 

State  ex  rel.  Townsend  v.  Ward,  70 
Minn.  58,  72  N.  W.  825;  Dayton 
V.  Payne,  13  Minn.  493,  Gil.  454; 
State  ex  rel.  Jonason  v.  Crosby, 
92  Minn.  176,  99  N.  W.  636;  State 
ex  rel.  St.  Paul  &  D.  R.  Co.  v.  Young, 
44  Minn.  76,  46  N.  W.  204;  State 
ex  rel.  Berryhill  v.  Cory,  35  Minn. 
178,  28  N.  W.  217;  State  ex  rel. 
Eau  Claire  Dells  Improv.  Co.  v.  Dis- 
trict Ct.  26  Minn.  233,  2  N.  W.  698; 
Secombe  v.  Kittelson,  29  Minn.  555, 
12  N.  W.  519;  State  ex  rel.  Larson  v. 
District  Ct.  77  Minn.  405,  80  N.  W.  355. 

The  act3  of  the  relators  were  sub- 
ject to  the  control  of  the  courts. 

22  Cyc.  879-881 ;  Chamberlain  v.  Sib- 
ley, 4  Minn.  309,  Gil.  228;  Ex  parte 
Young,  209  U.  S.  142,  156,  52  L.  ed. 
721,  728,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct.  Rep.  441,  14  Ann.  Cas.  764;  Board 
of  Liquidation  v.  McComb,  92  U.  S. 
531,  23  L.  ed.  623;  22  Cyc.  882;  Louis- 
ville &  N.  R.  Co.  v.  Railroad  Commis- 


sion (Louisville  &  N.  R.  Co.  v.  Burr) 
63  Fla.  491,  44  L.R.A.(N.S,)  189,  58 
So.  543 ;  Hatfield  v.  Graham,  73  W.  Va. 
759,  L.R.A.1915A,  175,  81  S.  E.  533, 
Ann.  Cas.  1917C,  1;  McConaughy  v. 
Secretary  of  State,  106  Minn.  415,  119 
N.  W.  408 ;  Cooke  v.  Iverson,  108  Minn. 
388,  52  L.R.A.(N.S.)  415,  122  N.  W. 
251;  12  R.  C.  L.  1010,  §  10;  Ekem  v. 
McGovern,  154  Wis.  157,  46  L.R.A. 
(N.S.)  796.  142N.  W.  595. 

Holt,  J.,  delivered  the  opinion  of 
the  court : 

The'  district  court  of  Ramsey 
county  was  ordered  by  this  court  to 
show  cause  why  a  writ  of  prohibi- 
tion should  not  issue,  directing  said 
district  court  and  the  several  judges 
thereof  to  refrain  from  proceeding 
as  for  contempt  against  the  rela- 
tors, the  governor  and  the  adjutant 
general  of  this  state.  The  respond- 
ent Honorable  Frederick  N.  Dickson 
makes  a  return  in  his  own  behalf, 
and  in  behalf  of  the  court  and  the 
other  judges  thereof,  except  Honor- 
able Hascal  R.  Brill,  who  returns 
that  he  is  disqualified  from  sitting 
in  the  case. 

From  the  petition  and  the  return 
of  respondent  Dickson  the  f ollowin^r 
may  be  stated  as  the  material  and 
relevant  facts:  In  December,  1917, 
and  ever  since  William  R.  Carroll 
has  had  a  license  to  vend  intoxicat- 
ing liquors  at  Blooming  Prarie,  a 
village  of  some  850  inhabitants  in 
Steele  county,  Minnesota.  It  is  locat- 
ed about  25  miles  south  of  Owaton- 
na.  and  nearly  the  same  distance 
from  the  southern  boundary  of  the 
state.  No  intoxicating  beverages 
can  be  procured  lawfully  in  the 
counties  to  the  east,  south,  or  west 
of  Steele  county,  nor  in  Iowa,  nor  in 
Steele  county  except  in  Owatonna 
and  Blooming  Prairie.  The  busi- 
ness of  Mr.  Carroll  was  therefore 
exceedingly  lucrative,  although  the 
license  fee  in  the  village  was  $1,500 
and  three  other  licensed  saloons 
were  doing  business  there,  until  the 
Minnesota  Commission  of  Public 
Safety,  on  December  5,  1917,  by  or- 
der No.  17,  directed  the  licensed 
liquor  dealers  at  Blooming  Prairie 
to  refrain  from  dispensing  liquor 
except  at  retail,  to  be  consumed  on 
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the  premises  where  dispensed,  and 
only  between  the  hours  of  9  A.  M. 
and  5  P.  M,  on  week  days.  It  ap- 
pears that  this  order  resulted  after 
the  Conmiission,  in  the  fall  of  1917, 
had  caused  an  investigation  to  be 
made  as  to  the  effect  of  the  liquor 
traffic  upon  the  military,  civil,  and 
industrial  resources  of  the  state, 
and  the  peace  and  public  safety  of 
the  inhabitants,  and  particularly 
the  effect  of  the  sale  of  intoxicating 
liquor  in  places  located  in  the  midst 
of  large  areas  of  "dry"  territory. 
The  liquor  dealers  of  the  village 
complied  with  the  order  until  in 
June,  1918,  when  Carroll  and  two 
others  began  to  dispense  their  goods 
in  open  defiance  thereof.  The  Com- 
mission then  issued  order  No.  34, 
directing  the  president  of  the  vil- 
lage to  forthwith  close  and  keep 
closed  the  places  of  business  of  the 
offending  dealers.  This  last  order 
was  enforced  through  the.  sheriff  of 
Steele  county.  In  that  situation 
Carroll  commenced  an  action  against 
the  members  of  the  Commission,  the 
president  of  the  village,  and  the 
sheriff  of  the  county  to  permanently 
enjoin  them  from  closing  or  inter- 
fering with  his  business.  On  ex 
parte  application,  the  respondent 
Dickson  issued  a  temporary  re- 
straining order,  June  29,  1918,  re- 
quiring the  defendants  in  the  action 
to  refrain  from  closing  or  keeping 
closed  Carroll's  place  of  business, 
and  from  interfering  therewith,  and 
from  instituting  any  proceeding  to 
enforce  the  orders  of  the  Commis- 
sion until  further  order  of  the  court. 
Upon  being  informed  of  the  re- 
straining order,  the  sheriff,  who  had 
kept  the  saloons  closed,  withdrew; 
and  Carroll  resumed  business. 
Thereupon,  and  on  July  1st,  relator 
Rhinow,  the  adjutant  general  of  the 
state,  in  obedience  to  the  order  of  the 
governor,  the  relator  Burnquist, 
with  the  aid  of  the  military  force 
of  the  state,  closed  Carroll's  saloon 
business.  Carroll  then  obtained 
from  Judge  Dickson  an  order  citing 
relators  to  answer  for  contempt, 
and  they  immediately  procured  this 
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order  to  show  cause  why  a  writ  of 
prohibition  should  not  issue. 

The  Minnesota  Public  Safety 
Commission,  created  by  chapter 
261,  Laws  1917,  consists  of  seven 
members;  the  governor  and  attor- 
ney general  being  ex  officio  mem- 
bers, the  other  five  being  appointed 
by  the  governor  and  removable  at 
will  by  him.  Extensive  discretion- 
ary powers  are  given  the  Commis- 
sion, and  an  appropriation  of  $1,- 
000,000  is  made,  to  be  expended  as 
the  Commission  deems  fit  in  the  per- 
formance of  its  duty.  The  purpose 
of  the  law  is  therein  declared  thus : 
**In  the  event  of  war  existing  be- 
tween the  United  States  and  any 
foreign  nation,  such  Commission 
shall  have  power  to  do  all  acts  and 
things  not  inconsistent  with  the 
Constitution  or  laws  of  the  state  of 
Minnesota  or  of  the  United  States, 
which  are  necessary  or  proper  for 
the  public  safety  and  for  the  protec- 
tion of  life  and  public  property  or 
private  property  of  a  character  as 
in  the  judgment  of  the  Commission 
requires  protection,  and  shall  do  and 
perform  all  acts  and  things  neces- 
sary or  proper  so  that  the  military, 
civil  and  industrial  resources  of  the 
state  may  be  most  efficiently  applied 
toward  maintenance  of  the  defense 
of  the  state  and  natipn  and  toward 
the  successful  prosecution  of  such 
war,  and  to  that  end  it  shall  have 
all  necessary  power  not  herein 
specifically  enumerated,  and  in  ad- 
dition thereto  the  following  specific 
powers"  (first  part  of  §  3  [Gen. 
Stat.  Supp.  1917,  §  117-12]). 

Among  the  specific  powers  con- 
ferred are  those  contained  in  subdi- 
vision 8  of  §  3 :  "Said  Commission 
shall  have  power  and  it  shall  be  the 
duty  of  said  Commission  to  co-oper- 
ate with  the  military  and  other  offi- 
cers and  agents  of  the  United  States 
government  in  all  matters  pertain- 
ing to  the  duties  and  functions  of 
such  Commission  and  shall  aid  the 
government  of  the  United  States  in 
the  prosecution  of  any  such  war  and 
in  relation  to  public  safety  as  far  as 
possible." 

In  the  view  we  take  of  the  mat- 


1480 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


ter  for  decision  many  propositions, 
exhaustively  briefed  and  ably  pre- 
sented in  the  oral  arguments,  will 
not  be  reached.  For  instance,  we 
are  importuned  to  determine  and 
define  the  powers  of  the  Commis- 
sion to  make  the  orders  mentioned, 
and  every  question  relating  to  its 
powers,  and  what  limitations,  if 
any,  there  be;  also,  whether  the 
governor  may. be  controlled  by  in- 
junction, or  otherwise,  tjie  same  as 
any  other  member  of  the  Commis- 
sion. But  we  think  it  would  be  im- 
proper for  this  court  to  pass  upon 
these  matters  in  advance  of  a  de- 
termination by  the  court  below ;  for 
T.^o^..«  the  issuing  of  the 

effect— re«traiB«    temporary  restram- 

lua:  order.  ^^^   ^^^^^^    ^^^^   ^^ 

ex  parte  application,  cannot  be  con- 
sidered an  adjudication  upon  the 
validity  of  the  orders  of  the  Com- 
mission, nor  a  determination  upon 
the  extent  or  limitation  of  the  pow- 
ers of  that  body,  nor  even  upon  the 
extent  to  which  the  governor,  in  re- 
spect to  official  duties,  may  be  con- 
trolled by  the  court.  Furthenhore, 
relators  do  not  plant  their  right  to 
the  writ  upon  the  validity  of  the  or- 
ders referred  to,  nor  even  upon  that 
of  the  law  creating  the  Commission, 
but  insist  that,  even  though  the  or- 
ders be  void  and  the  law  unconstitu- 
tional, the  governor  acted  within 
the  scope  of  his  constitutional  pow- 
ers, and  cannot  be  proceeded  against 
as  for  contempt.  We  have  therefore 
not  been  favored  with  the  argu- 
ments that  might  well  be  advanced 
in  support  of  the  legality  of  orders 
17  and  34,  and  it  would  be  mani- 
festly inappropriate  for  us  to  con- 
sider their  legal  status,  unless  clear- 
ly made  necessary  to  a  decision  up- 
on the  application  for  a  writ.  The 
same  is  more  patently  true  with  ref- 
erence to  defining  the  powers  and 
limitations  of  the  Commission. 

We  reach  the  conclusion  that  if  it 
clearly  appears  that  the  acts  for  the 
doing  of  which  the  governor  is  cited 
for  punishment  by  the  respondent 
were  done  in  discharge  of  official 


duties,    requiring   the    exercise    of 
judgment  and  dis-  _ 

cretion,  and  im-  iiu^nctiQn* 
posed  upon  him  as  tS^uSulr^iS^ 
chief  executive  by 
the  Constitution,  he  is  not  amenable 
to  punishment.  In  that  event  the 
respondent  is  without  jurisdiction 
to  entertain  the  contempt  proceed- 
ings, and  the  writ  of  prohibition 
should  issue. 

The  early  decisions  of  this  court, 
in  harmony  with  the  weight  of  au- 
thority, are  to  the  effect  that  tiie 
judicial  department  coWrt«ontr«i 

will  not,  by  manda-    over  executive 

mus  or  injunction,  *  ^*"' 
coerce,  direct,  or  control  the  execu- 
tive state  officers.     Rice  v.  Austin, 
19  Minn.  103,  Gil.  74,  18  Am.  Rep. 
330 ;  State  ex  rel.  Mille  Lacs  County 
V.  Dike,  20  Minn.  363,  Gil.  314 ;  St. 
Paul  &  C.  R.  Co.  V.  Brown,  24  Minn. 
517 ;  Western  R.  Co.  v.  De  Graff,  27 
Minn.  1,  6  N.  W.  341 ;  State  ex  rel. 
Thompson  v.  Whitcomb,  28  Minn. 
50,  8  N.  W.  902 ;  State  ex  rel.  Tuttle 
V.  Braden,  40  Minn.  174,  41  N.  W. 
817,  wherein  the  exception  suggest- 
ed in  Chamberlain  v.  Sibley,  4  Minn. 
309,  Gil.  228,  was  disapproved.    But 
the  later  cases  of  Hayne  v.  Metro- 
politan Trust  Co.  67  Minn.  245,  69 
N.  W.  916;  Cooke  v.  Iverson,  108 
Minn.  388,  52  L.R.A.(N.S.)  415, 122 
N.  W.  251,  and  State  ex  rel.  Kinsella 
V.    Eberhart,    116    Minn.    313,    39 
L.R.A.(N.S.)   788,  133  N.  W.  857, 
Ann.  Cas.  1913B,  785,  modify  some- 
what the  earlier  statement  of  the 
law,  the  Hayne  Case  holding  that 
when  private  property  to  which  the 
state  has  no  claim  is  held  in  trust 
by  a  state  officer,  the  court  can  com- 
pel him  to  turn  it  over  to  the  proper 
party;  the  Cooke  Case  ruling  that, 
"where  duties  purely  ministerial  in 
character  are  conferred  upon  the 
chief  executive  or  any  member  of 
the  executive  department,  as  defined 
by  our  Constitution,  and  he  refuses 
to  act,  or  when  he  assumes  to  act  in 
violation   of  the   Constitution   and 
laws  of  the  state,  he  may  be  com- 
pelled to  act  or  restrained  from  act- 
ing;" the  Kinsella  Case  holding  on 
certiorari  to  review  the  action  of 
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the  governor  in  removing  an  official 
that,  when  a  statute  invests  the  gov- 
ernor with  a  special  quasi  judicial 
duty,  his  performance  thereof  is 
subject  to  review  by  the  court. 
Each  of  these  cases  recognizes  to 
the  full  the  rule  that  courts  cannot, 
by  any  process,  control  or  direct  a 
head  of  the  executive  department  gf 
the  state  in  the  discharge  of  any 
constitutional  executive  duty  involv- 
ing the  exercise  of  judgment  and 
discretion.  No  judicial' opinion  to 
the  contrary  has  been  noticed* 
Cases  need  not  be  here  cited,  but  a 
number  may  be  found  by  consulting 
the  references  in  12  R.  C.  L.  §  10, 
p.  1008,  and  the  notes  to  State  ex 
rel.  Irvine  v.  Brooks,  6  L.R.A. 
(N.S.)  750,.  and  Rice  v.  Draper,  32 
L.R.A.(N.S.)  355.  The  authorities 
seem  to  agree  that  under  Constitu- 
tions similar  to  that  of  this  state, 
where  all  power  and  authority  of 
government  is  vested  in  three  dis- 
tinct, co-ordinate,  and  independent 
departments, — ^the  legislative,  the 
executive,  and  the  judicial, — the  ju- 
dicial has  not  the  power  to  control, 
coerce,  or  restrain  the  action  of  the 
other  two  within  the  sphere  allotted 
them  by  the  Constitution  wherein  to 
exercise  judgment,  and  discretion. 
It  would  be  unthinkable  that  the 
courts  of  this  state  should  attempt 
to  enjoin  the  legislature  from  enact- 
ing or  the  governor  from  approving 
a  statute,  no  matter  how  glaringly 
unconstitutional  it  might  appear  or 
how  highly  injurious  its  mere  enact- 
ment might  be  to  private  interests. 
And  it  would  seem  just  as  unthink- 
able that  the  chief  executive  of  the 
state  should  be  coerced  either  into 
enforcing  a  statute  which  the  courts 
might  deem  he  should  enforce,  or  be 
subjected  to  punishment  for  enforc- 
ing one  the  constitutionality  of 
which  a  court  may  doubt,  but  has 
not  passed  final  judgment  upon. 
Where,  in  a  proper  action  or  pro- 
ceeding, a  statute  or  an  order  of  an 
executive  or  administrative  commis- 
sion has  been  finally  adjudged  un- 
constitutional or  void,  we  entertain 


no  doubt  that  the  governor  of  the 
state  will  recognize  such  decision  as 
binding  upon  him,  and  the  courts 
will  have  no  occasion  to  ever  con- 
sider the  question  of  contempt  rel- 
ative to  the  governor's  actions  with 
reference  thereto.  But  if,  in  ad- 
vance of  such  adjudication,  he  may 
not  be  coerced  into  enforcing  or  not 
enforcing,  it  follows  that  he  cannot 
be  punished  for  proceeding  in  the 
manner  his  judgment  may  dictate; 
However,  we  are  not  to  be  under- 
stood to  hold  or  to  intimate  that,  if 
the  governor  should  attempt  in  good 
faith  to  execute  a  statute  adjudged 
invalid  by  a  trial  court,  he  could  be 
subjected  to  punishment  as  for  con- 
tempt. 

Section  4,  art.  5,  of  the  state  Con- 
stitution makes  the  governor  com- 
mander in  chief  of  the  military 
forces,  and  provides  that  he  may 
call  out  such  forces  to  execute  the 
laws,  and  enjoins  upon  him  the  duty 
to  "take  care  that  the  laws  be  faith- 
fully executed."  To  relator  Burn- 
quist,  as  governor,-  chapter  261, 
Laws  1917,  appeared  a  duly  enacted 
law;  the  Commission  therein  creat- 
ed, by  orders  duly  adopted  and  pro- 
mulgated, was  attempting  to  per- 
form the  work  demanded  of  it  by 
the  act.  It  was  the  governor's  con- 
stitutional duty  to  take  care  that 
this  law  was  faithfully  executed  in 
the  manner  contemplated  by  the  leg- 
islature. To  enforce  these  orders  of 
the  Commission  the  governor  did  the 
act  for  the  doing  of  which  the  re- 
spondent now  threatens  to  punish 
him.  It  seems  clear  to  us  that  when 
the  liquor  dealers  of  Blooming 
Prairie  disobeyed  the  orders  of  the 
Commission,  the  governor  was  con- 
fronted with  the  proposition  wheth- 
er or  not  the  execution  of  chapter 
261  was  being  defied,  and,  if  he 
reached  the  conclusion  that  it  was, 
the  Constitution  required  him  to 
exercise  his  judgment  in  upholding 
and  enforcing  that  law  by  the  means 
at  his  command. 

But  it  is  contended  that  the  law 
may  be  invalid,  and  the  orders  of 
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the  Commission,  for  that  or  for 
other  reasons,  void.  The  governor 
is  justified  in  acting  on  the  presump- 
tion that  the  statute  is  legally  effi- 
cient, and  the  orders  of  the  Commis- 
sion, created  by  such  statute  and 
given  large  powers,  are  valid:  And 
neither  this  law  nor  the  orders  re- 
ferred to  have,  up  to  the  present 
time,  been  adjudged  invalid  by  any 
court  upon  a  hearing  had;  but 
rather  the  contrary  appears.  See 
Judge  Booth's  opinion  in  Cook  v. 
Bumquist  (D.  C.)  242  Fed.  321. 
The  position  of  the  President  under 
the  Federal  Constitution  in  respect 
to  his  duty  to  execute  the  laws  of 
Pongress  is  precisely  that  of  the  gov- 
ernor under  our  state  Constitution 
in  respect  to  the  laws  enacted  by 
our  legislature.  The  same  similar-: 
ity  exists  with  reference  to  the  three 
distinct  departments  of  government, 
and  the  limits  wherein  the  one  is 
free  to  act  without  interference 
from  the  other.  In  Mississippi  v. 
Johnson,  4  Wall.  475,  18  L.  ed.  437, 
an  unsuccessful  attempt  was  made 
to  enjoin  the  President  from  enforc- 
ing a  law  alleged  to  be  unconstitu- 
tional and  void,  the  court  saying: 
"It  will  hardly  be  contended  that 
Congress  [courts  ?]  can  interpose,  in 
any  case,  to  restrain  the  enactment 
of  an  unconstitutional  law ;  and  yet 
how  can  the  right  to  judicial  inter- 
position to  prevent  such  an  enact- 
ment, when  the  purpose  is  evident 
and  the  execution  of  that  purpose 
certain,  be  distinguished,  in  prin- 
ciple, from  the  right  to  such  inter- 
position against  the  execution  of 
such  a  law  by  the  President?  The 
Congress  is  the  legislative  depart- 
ment of  the  government ;  the  Presi- 
dent is  the  executive  department. 
Neither  can  be  restrained  in  its  ac- 
tion by  the  judicial  department, 
though  the  acts  of  both,  when  per- 
formed, are,  in  proper  cases,  sub- 
ject to  its  cognizance.  The  impro- 
priety of  such  interference  will  be 
clearly  seen  upon  consideration  of 
its  possible  consequences.  Suppose 
the  bill  filed  and  the  injunction 
prayed  for  allowed.     If  the  Presi- 


dent refuse  obedience,  it  is  needless 
to  observe  that  the  court  is  without 
power  to  enforce  its  process.  If,  on 
the  other  hand,  the  President  com- 
plies with  the  order  of  the  court  and 
refuses  to  execute  the  acts  of  Con- 
gress, is  it  not  clear  that  a  collision 
may  occur  between  the  executive 
and  legislative  departments  of  the 
government?  May  not  the  House 
of  Representatives  impeach  the 
President  for  such  refusal  ?  And  in 
that  case  could  this  court  interfere 
in  behalf  of  the  President,  thus  en- 
dangered by  compliance  with  its 
mandate,  and  restrain  by  injunc- 
tion the  Senate  .  .  .  from  sitting 
as  a  court  of  impeachment  ?  Would 
the  strange  spectacle  be  offered  to 
the  public  world  of  an  attempt  by 
this  court  to  arrest  proceedings  in 
that  x!ourt  ?  These  questions  answer 
themselves." 

But  we  need  not  go  to  the  full  ex- 
tent of  the  reasoning  in  the  Johnson 
Case,  nor  determine  the  jurisdic- 
tional power  of  the  trial  court  to  is- 
sue the  restraining  order  which  the 
governor  is  charged  with  violating, 
although  it  is  not  amiss  to  observe 
that  Carroll's  action  is  against  the 
individuals    composing   the    Public 
Safety  Commission,  and  not  against 
the  governor  as  such.     It  has  now 
come  to  the  point  where,  as  suggest- 
ed in  the  case  quoted  from,  there  is 
an  attempt  to  assume  the  power  and 
jurisdiction  that  may  lead  to  pun- 
ishing the  governor  for  acts  done  in 
the  discharge  of  an  executive  and 
political  duty  placed  upon  him  by 
the   Constitution.     Ever  since  the 
time  Chief  Justice  Marshall,  in  the 
Burr  trial,  had  directed  a  subpoena 
duces  tecum  to  be  served  upon  the 
President,  his  observation  has  been 
accepted  as  sound  law  that,  if  the 
President  should  disobey  the  proc- 
ess because,  in  his  opinion,  the  docu- 
ment called  for  should  not,  for  polit- 
ical  or   governmental    reasons,  he 
exhibited,  that  official  could  not  be 
punished  for  contempt.    Thompson 
V.  German  Valley  R.  Co.  22  N.  J- 
Eq.  Ill ;  Hartranft's  Appeal,  85  Pa. 
433,   27  Am.   Rep.   667.     And  no 
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court,  so  far  as  we  have  been  ad- 
vised, has  held  or  intimated  that  the 
chief  executive  of  the  state  or  na- 
tion could  be  made  amenable  to  con- 
tempt proceedings  for  performing 
the  duty,  imposed  by  the  Constitu- 
tion, to  execute  a  duly  enacted  law. 
The  able  dissenting  opinion  of  Chief 
Justice  Agnew  in  Hartranft's  Ap- 
peal, supra,  acknowledges  this  to  be 
the  law.  We  also  conclude  that  Jus- 
tice Marshall  in  Ekem  v.  McGovern, 
154  Wis.  157,  46  L,R.A.(N.S.)  796, 
142  N.  W.  595,  where  he  takes  oc- 
casion, in  his  forceful  and  eloquent 
way,  to  vindicate  the  power  of  the 
court  over  the  executive  if  the  latter 
acts  contrary  to  law,  accepts  the 
rule  above  stated,  for  he  approves 
the  case  of  People  ex  rel.  Broderick 
V.  Morton,  156  N.  Y.  136,  41  L.R.A. 
231,  66  Am.  St.  Rep.  547,  50  N.  E. 
791.  A  moment's  reflection  will 
make  clear  that  a  contrary  rule 
might  seriously  interfere  with  the 
performance  of  the  duties  required 
of  the  chief  executive.  Legislative 
enactments  frequently  affect  private 
interests  injuriously.  These  laws 
may  be  constitutionally  questionable 
or  plainly  invalid.  If  every  indi- 
vidual affected  may,  in  actions  chal- 
lenging their  validity,  ex  parte  ob- 
tain temporary  restraining  orders 
against  their  enforcement,  and  the 
governor  should  nevertheless  deem 
it  his  duty  to  enforce  the  law,  he 
could  be  subjected  to  contempt  pro- 
ceedings in  the  different  courts 
where,  peradventure,  such  restrain- 
ing orders  issued,  the  people  might 
be  wholly  deprived  of  the  services 
of  the  chief  executive,  or  else  his 
time  so  frittered  away  in  court  pro- 
ceedings that  none  would  be  left  for 
the  discharge  of  his  official  duties, 
to  say  nothing  of  the  unseemly  clash 
between  two  departments  of  the 
government. 

We  cannot  accept  the  contention 
made  that  relator's  act  in  closing  the 
offending  Blooming  Prairie  saloon 
should  be  regarded  as  having  been 
performed  either  as  a  member  of 
the  Commission,  or,  if  the  orders  of 
the  Commission  be  for  any  reason 


168  N.  W.  63 i.) 


void,  as  a  private  individual.  It  is 
plain  to  us  that  whatever  relator 
Burnquist  did  in  closing  the  saloons 
was  in  the  capacity  of  governor,  and 
in  the  endeavor  to  perform  the 
duties  imposed  upon  him  as  such  by 
the  Constitution  and  the  laws;  and 
the  character  of  these  acts,  in  so  far 
as  the  attempt  to  punish  him  for 
contempt  reaches,  does  not  change 
because  of  the  possible  invalidity  of 
the  law,  or  of  the  orders  of  the  Com- 
mission, promulgated  under  that 
law.  It  may  well  be  that  a  different 
legal  aspect  of  them  should  be  taken 
by  the  court  when  determining  their 
effect  upon  private  interests;  but 
with  that  we  are  not  now  concerned. 

A  few  words  should  be  said  re- 
garding Cooke  V.  Iverson,  108  Minn. 
388,  52  L.R.A.(N.S.)  415, 122  N.  W. 
251,  and  Ex  parte  Young,  209  U.  S. 
123,  52  L.  ed.  714,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764,  upon  authority  of  which 
it  is  claimed  that  the  writ  prayed 
for  should  not  issue.  In  the  former 
it  is  said:  "If  a  member  of  the 
executive  department  of  the  state  is 
subject  to  the  control  of  the  judi- 
ciary ...  in  purely  ministerial 
duties,  it  logically  follows  that  he  is 
subject  to  such  direction  if  he  is 
threatening  to  execute  an  unconsti- 
tutional statute,  to  the  irreparable 
injury  of  a  party  in  his  person  or 
property.  Rippe  v.  Becker,  56 
Minn,  100,  22  L.R.A.  857,  57  N.  W. 
331.  If  a  statute  be  unconstitution- 
al, it  is  as  if  it  never  had  been. 
Rights  cannot  be  built  up  under  it, 
and,  if  an  executive  officer  attempt 
to  enforce  it,  his  act  is  his  individ- 
ual and  not  his  official  act,  and  he 
is  subject  to  the  control  of  the  courts 
as  would  be  a  private  individual," 
— citing  Cooley,  Const.  Lim.  250 
[259?],  and  the  Young  Case. 

The  connection  in  which  Chief 
Justice  Start  employed  the  language 
must  be  kept  in  view.  The  case  in- 
volved a  purely  ministerial  act,  im- 
posed by  statute  upon  the  state  au- 
ditor; and,  although  the  claim  to 
injunctive  relief  was  based  upon  the 
alleged  unconstitutionality  of  a  stat- 
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ute,  it  did  not  involve  punishing  for 
contempt  for  enforcing  an  uncon- 
stitutional statute  in  advance  of  its 
being  so  adjudged,  nor  did  it  relate 
to  a  duty  imposed  by  the  Constitu- 
tion. And  as  to  Ex  parte  Young,  it 
is  clear  that  the  question  before  the 
court  was  not  similar  to  the  one  be- 
fore us;  for  the  Federal  court,  in 
enforcing  a  violated  restraining 
order  against  an  executive  state 
officer,  is  not  hampered  by  any  con- 
stitutional inhibition  against  inter- 
ference with  a  co-ordinate  depart- 
ment of  government.  This  is  well 
stated  in  Bates  v.  Taylor,  87  Tenn. 
319,  3  L.R.A.  316,  11  S.  W.  266. 

Since  the  actual  closing  of  Car- 
roll's saloon  was  accomplished  by 
the  adjutant  general  with  the  mili- 
tary power  of  the  state,  and  that 
power,  by  §  14,  art.  1,  of  the  Ccm- 
stitution,  is  subject  to  the  civil 
power,  the  suggestion  may  be  made 
that  relator  Rhinow  can  be  proceed- 
ed against.  We  think  not.  Rhinow 
was  in  duty  bound  to  carry  out  the 
order  of  the  governor,  his  com- 
mander in  chief.  And  having  con- 
cluded that  the  governor  cannot  be 
punished  under  contempt  proceed- 


ings for  what  he  caused  to  be  done» 
it  would  seem  to  be      ,  _ 

a  reasonable  deduc-  ^tempt^pro- 
tion  that  the  agency  SSJ^JpS^r^ 
which  the  law  placed 
in  his  hands  for  accomplishing  that 
act    should    likewise    be    immune. 
Otherwise  the  governor  might  be  in- 
directly coerced  by  the  courts   in 
matters  pertaining  to  his  constitu- 
tional duties. 

In  taking  leave  of  the  case  we 
wish  to  make  clear  that  we  have  not 
passed  upon  the  merits  of  the  action 
instituted  by  Carroll,  nor  upon  the 
validity  of  the  orders  of  the  Com- 
mission therein  mentioned,  nor  upon 
the  propriety  of  issuing  a  restrain- 
ing order  therein  upon  ex  parte  ap- 
plication. Our  decision  reaches  no 
further  than  this:  That,  in  at- 
tempting to  enforce  a  law  and  the 
orders  of  a  comimission  created  iay 
and  acting  under  that  law,  the  re- 
lator Bumquist  was  performing  his 
constitutional  duties  as  governor 
and  when  so  doing  he  is  not  amen- 
able to  the  jurisdiction  of  the  courts 
in  a  proceeding  as  for  contempt. 

Let  the  writ  of  prohibition  issue 
as  prayed. 


ANNOTATION. 
Power  to  enjoin  officers  from  enforcing  Kqaor  laws. 


I.  In  general,  1484. 
11.  Where    irreparable    injury   to    com- 
plainant's property  rights  is  caused 
by  enforcement,  1485. 
III.  Where  injunction  will  prevent  a  mul- 
tiplicity of  suits,  1487. 

J.  In  general. 

The  power  to  enjoin  the  enforce- 
ment of  liquor  laws  differs  but  slight- 
ly from  the  power  to  enjoin  the  en- 
forcement of  laws  generally.  As  a 
general  rule,  the  decisions  involving 
liquor  laws  turn  upon  principles  gov- 
erning the  same  questions  in  respect 
to  other  laws.  Thus,  it  will  be  ob- 
served that  the  decision  in  the  report- 
ed case  (State  ex  rel.  Burnquist  v. 
District  Ct.  ante,  1476)  turns  upon 
the  question  of  the  power  of  the  courts 
to  punish  a  governor  or  his  assistants 


IV.  Where  enforcement  will  result  in  loss 

of  complainant's  license,  1487. 
V.  When  enforcement  proposed  is  by  ar- 
rest of  complainant,  1487. 

VI.  Where  complainant  has  only  moral 
interest  in  the  result  of  enforce- 
ment, 1492. 

for  the  violation  of  an  injunction 
against  the  enforcement  of  a  statute 
alleged  to  be  unconstitutional.  There- 
fore, there  are  many  cases,  no  doubt, 
involving  other  laws,  analogous  in 
principle  to  those  cited  herein.  The 
slight  difference  already  mentioned, 
however,  makes  the  question  in  some 
liquor-law  cases  distinctive.  The  dif- 
ference arises  out  of  the  fact  that  the 
privilege  of  trading  in  intoxicating 
liquor  is  not  a  property  right.  See  IV, 
infra.  So,  when  nothing  is  affected 
by  the  enforcement  but  the  complain- 
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ant's  right  to  sell  liquor,  he  has  no 
standing  to  enjoin  the  enforcement. 
But  it  has  been  held  that  this  prin- 
ciple is  not  applicable  when  something 
in  addition  to  a  license  is  involved. 
Evansville  Brewing  Asso.  v.  Excise 
Commission  (1915)  225  Fed.  204. 

Since  equity  will  not  interfere  to 
enjoin  the  enforcement  of  any  law 
without  first  finding  some  valid  rea^ 
son  (such  as  unconstitutionality  or  in- 
applicability of  the  statute,  etc.)  why 
it  should  not  be  enforced,  the  question 
here  annotated  resolves  itself  into 
one  of  whether  or  not  an  application 
for  an  injunction  to  enjoin  the  en- 
forcement of  the  liquor  law  is  an  ap- 
propriate method  of  Itttacking  or  ob- 
taining a  construction  of  such  law. 
If,  even  assuming  the  validity  of  the 
objection  to  the  statute,  the  injunction 
will  not  lie,  the  court  need  not  decide 
whether  or  not  the  law  ought  to  be 
enforced. 

So  far  as  the  reported  cases  go,  it 
may  be  said  generally  that  an  injunc- 
tion will  lie  to  enjoin  the  enforcement 
of  a  liquor  law  where  its  wrongful 
enforcement  will  result  in  injury  to 
complainant's  property  rights,  for 
which  injury  he  has  no  adequate  rem- 
edy at  law,  so  that  the  injury  may  be 
said  to  be  irreparable,  or  where  the 
interference  of  equity  will  prevent  a 
multiplicity  of  suits.  But  relief  will 
not  be  given  where  complainant  has 
only  a  moral  interest  in  the  result  of 
the  enforcement,  or  where  the  en- 
forcement will  result  only  in  his  pros- 
ecution criminally,  or  in  the  mere  loss 
of  his  license. 

In  the  following  cases  it  was  either 
held  or  assumed  that  the  court  had 
jurisdiction,  under  the  circumstances 
of  the  case,  to  issue  an  injunction 
against  the  enforcement  of  liquor  laws 
or  ordinances  by  officers:  Vance  v. 
W.  A.  Vandercook  Co.  (1897)  170  U.  S. 
438,  42  L.  ed.  1100,  18  Sup.  Ct.  Rep. 
674;  Tuchman  v.  Welch  (1890)  42 
Fed.  548;  M.  Schandler  Bottling  Co. 
V.  Welch  (1890)  42  Fed.  561;  Min- 
neapolis Brewing  Co.  v.  McGillivray 
(1900)  104  Fed.  258;  Busch  v.  Webb 
(1903)  122  Fed.  655;  Union  Distilling 
Co.  V.  Bettman  (1908)  181  Fed.  419; 
Evansville   Brewing  Asso.   v.   Excise 


Commission  (Fed.)  supra;  Canon  City 
v.  Manning  (1908)  43  Colo.  144,  17 
L.R.A.(N.S.)  272, 95  Pac.  537;  Union  & 
Mechanics  Club  v.  Atlanta  (1911)  136 
6a.  721,  71  S.  E.  1060 ;  Wood  v.  Brook- 
lyn (1852)  14  Barb.  (N.  Y.)  425;  Ken- 
nedy V.  Warner  (1S06)  51  Misc.  862, 
100  N.  Y.  Supp.  616;  Hall  v.  Dunn 
(1908)  52  Or.  475,  25  L.R.A.(N.S.) 
198,  97  Pac.  811;  McCuUough  v. 
Brown  (1894)  41  S.  C.  220,  28  L.R.A. 
410,  19  S.  E.  458. 

And  in  the  following  cases  the 
courts  refused,  for  various  reasons,  to 
enjoin  the  enforcement  of  liquor  laws 
or  ordinances : 

United  States.  —  Suess  v.  Noble 
(1887)  31  Fed.  855;  Hemsley  v.  Myers 
(1891)  45  Fed.  283. 

Alabama.  —  Burnett  v.  Craig  (1857) 
30  Ala.  135,  -68  Am.  Dec.  115  (sub- 
stitute beverage) ;  Ex  parte  State  ex 
rel.  Martin  (1917)  —  Ala.  — ,  75  So. 
327. 

Georgia. — Shellm'an  v.  Saxon  (1910) 
134  Ga.  29,  27  L.R.A.(N.S.)  452,  67  S. 
E.  438;  Plumb  v.  Christie  (1898)  103 
Ga.  686,  42  L.R.A.  181,  80  S.  E.  759. 

Idaho.— Nims  v.  Gilmore  (1910)  17 
Idaho,  609,  107  Pac.  79. 

Xllinois.— Skakel  v.  Roche  (1888)  27 
111.  App.  423. 

Louisiana. — Marshall  v.  Marksville 
(1906)  116  La.  746,  41  So.  57. 

Missouri. — ^State  ex  rel.  Kenamore 
V.  Wood  (1900)  155  Mo.  425,  48  L.R.A. 
596,  56  S.  W.  474. 

North  Carolina. — ^Paul  v.  Washing- 
ton (1904)  134  N.  C.  363,  65  L.R.A.  902, 
47  S.  E.  793. 

Oklahoma. — ^Pabst  Brewing  Co.  v. 
Johnston  (1917)  —  Okla.  — ,  166  Pac. 
123. 

Tennessee. — J.  W.  Kelly  &  Co.  v. 
Conner  (1909)  122  Tenn.  339,  25 
L.R.A.(N.S.)  201,  123  S.  W.  622. 

Wisconsin. — Joseph  Schlitz  Brewing 
Co.  V.  Superior  (1903)  117  Wis.  297, 
93  N.  W.  1120. 

II.  Where  irreparnhle  injury  to  cont' 
plainanPa  property  rights  is  caused  hy 
enforcement. 

Where  the  wrongful  enforcement  of 
a  liquor  law  will  cause  irreparable  in- 
jury to  complainant's  property  rights, 
equity  will  enjoin  such  enforcement. 
Vance  v.  W.  A.  Vandercook  Co.  (1897) 
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170  U.  S.  438,  42  L.  ed.  1100,  18  Sup. 
Ct.  Rep.  674  (and  see  Rose's  Notes  to 
this  case) ;  Tuchman  v.  Welch  (1890) 
42  Fed.  548 ;  Chandler  Brewing  Co.  v. 
Welch  (1890)  42  Fed,  561;  Minneap- 
olis Brewing  Co.  v.  McGillivray 
(1900)  104  Fed.  258;  Busch  v.  Webb 
(1903)  122  Fed.  655,  appeal  dismissed 
in  (1904)  194  U.  S.  640,  48  L.  ed.  1162, 
24  Sup.  Ct.  Rep.  857 ;  Union  Distilling 
Co.  V.  Bettman  (1908)  181  Fed.  419; 
Evansville  Brewing  Asso.  v.  Excise 
Commission  (1915)  225  Fed.  204; 
Canon  City  v.  Manning  (1908)  43  Colo. 
144,  17  L.R.A.  (N.S.)  272,  95  Pac.  537 ; 
Union  &  Mechanics  Club  v.  Atlanta 
(1911)  136  Ga.  721,  71  S.  E.  1060; 
State  ex  rel.  Kenamore  v.  Wood  (1899) 
155  Mo.  425,  48  L.R.A.  596,  56  S.  W. 
474  (a  converse  holding) ;  Hall  v. 
Dunn  (1908)  52  Or.  475,  25  L.R.A. 
(N.S.)   193,  97  Pac.  811. 

That  the  Federal  courts  have  juris- 
diction to  restrain  the  enforcement  of 
the  state  liquor  laws  by  levying  upon 
or  seizing  the  liquor,  upon  the  ground 
that  the  statute  is  in  conflict  with  the 
Constitution  of  the  United  States,  was 
assumed  and  the  principle  was  acted 
upon  in  Vance  v.  W.  A.  Vandercook 
Co.  (U.  S.)  supra.  And  the  same  prin- 
ciple is  supported  by  a  direct  holding 
in  Minneapolis  Brewing  Co.  v.  Mc- 
Gillivray (1900)  104  Fed.  258.  The 
proposition  seems  to  have  been  also 
assumed  in  Busch  v.  Webb  (1903) 
122  Fed.  655,  but  not  acted  upon  for 
the  reason  that  the  court  held  the  stat- 
ute to  be  constitutional  in  respect  to 
all  of  the  parties  who  might  have  had 
any  standing  to  ask  for  the  injunction. 
Jn  the  same  way  the  assumption  is 
made  but  not  applied  in  Evansville 
Brewing  Asso.  v.  Excise  Commission 
(1915)  225  Fed.  204. 

And,  after  the  Supreme  Court  has 
declared  unconstitutional  any  state 
law  that  prohibits  the  sale,  in  the 
original  package,  of  intoxicating  liq- 
uors shipped  into  the  state,  and  the 
United  States  circuit  court  has,  on 
habeas  corpus,  discharged  persons 
from  prison  who  were  charged  with 
violating  such  laws,  the  Federal 
courts  have  jurisdiction  to  restrain  by 
injunction  state  officers  who  persist  in 
enforcing  such  laws,  from  arresting 


and  otherwise  molesting  ciUzens  of 
the  United  States  who  merely  sell  in- 
toxicating liquor  in  the  original  pack- 
ages, ii^  disregard  of  the  provisions 
contained  in  such  unconstitutional 
statutes.  Tuchman  v.  Welch  (1890) 
42  Fed.  548;  M.  Schandler  Bottling 
Co.  V.  Welch  (1890)  42  Fed.  561.  But 
this  rule  will  not  be  applied  when  the 
proposed  enforcement  is  merely  by  the 
arrest  of  complainant,  and  there  will 
follow  no  irreparable  injury.  Hems- 
ley  V.  Myers  (1891)  45  Fed.  283.  See 
same  case  as  cited  and  quoted  under 
V.  infra. 

But  in  the  McGillivray  Case  (Fed.) 
supra,  it  was  also  directly  held  that 
the  court  had  no  such  power  to  enjoin 
the  state  officers  from  commencing: 
criminal  prosecutions  of  the  complain- 
ant for  violations  of  the  unconstitu- 
tional statute,  while  in  the  Evansville 
Brewing  Association  Case  the  court 
asserts  that  this  principle  will  not  be 
extended  to  cases  in  which  property 
rights  will  be  violated,  even  thoufi:h 
the  acts  are  done  under  statutes  in 
the  nature  of  criminal^  statutes.  See 
y.  infra.  ^ 

And  where  the  Commissioner  of  In- 
ternal Revenue  exceeds  his  authority 
in  making  an  order  in  respect  to  the 
labeling  of  different  kinds  of  commod- 
ities produced  by  distilleries,  which 
order,  if  executed,  will  result  in  great 
loss  to  a  distiller  by  reason  of  labeling 
a  large  part  of  his  output  with  the 
same  label  as  that  used  on  a  cheaper 
and  lower  grade  article,  the  distiller 
is  entitled  to  an  injunction  to  restrain 
the  collector  and  his  assistants  from 
executing  the  order.  Union  Distilling 
Co.  V.  Bettman  (1908)  181  Fed.  419. 

Where  an  ordinance  regulating  the 
sales  of  liquor  ostensibly  gives  power 
to  the  city  to  close  up  club  rooms  of 
societies  or  clubs  that  violate  it,  and 
to  exclude  the  members  therefrom,  but 
provides  no  means  whereby  there  can 
be  a  hearing  or  judicial  determination 
of  the  question  of  guilt  or  innocence, 
and  the  city  officials  threaten. to  pro- 
ceed summarily  to  close  the  rooms  of 
a  club  and  exclude  its  members,  eq- 
uity will  enjoin  them  from  enforcing 
the  ordinance  in  any  manner,  except 
by  some  regular  form  of  judicial  pro- 
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cedure.  Canon  City  v.  Manning 
(1908)  43  Colo,  144,  17  L.R.A.(N.S.) 
272,  95  Pac.  537. 

And  the  court  will  enjoin  the  en- 
forcement by  the  city  of  an  ordinance 
by  closing  club  rooms  of  a  society 
and  keeping  out  its  members  after  re- 
voking the  license,  where  it  appears 
that  the  ordinance  requiring  it  to  ob- 
tain the  license  and  pay  a  fee  there- 
for is  void,  as  being  beyond  the  pow- 
ers of  the  city.  Union  &  Mechanics 
Club  V.  Atlanta  (1911)  136  Ga.  721,  71 
S.  E.  1060. 

In  State  ex  rel.  Kenamore  v.  Wood 
(1899)  155  Mo.  425,  48  L.R.A.  596,  56 
S.  W.  474,  it  was  held  that  the  court 
had  no  jurisdiction  to  issue  an  in- 
junction enjoining  the  state  beer  in- 
spector from  inspecting  the  complain- 
ant's output  of  beer  and  imposing  the 
tax  or  enforcing  the  law  as  to  quality 
of  beer,  on  the  allegation  that  the 
statute  creating  his  office  and  defining 
his  duties  and  powers  is  unconstitu- 
tional, since  the  facts  fail  to  show 
either  that  the  enforcement  of  the  law 
will  work  irreparable  injury  to  com- 
plainant's business,  or  that  he  has  no 
adequate  remedy  at  law.  It  will  be 
observed  that  this  case  is  in  harmony 
on  the  law  with  the  others  here  cited. 

And  in  M.  Schandler  Bottling  Co.  v. 
Welch  (1890)  42  Fed.  561,  supra,  the 
court  said:  "Without  stopping  here 
to  consider  whether  this  general  rule 
is  limited  to  criminal  proceedings  al- 
ready begun  in  the  court  of  criminal 
jurisdiction,  it  is  sufficient  to  the  mat- 
ter in  hand  to  say,  as  indicated  in  the 
quotation  above  made,  that  the  rule 
has  its  exceptions.  One  of  these  is 
where  a  threatened  criminal  proceed- 
ing is  hostile,  vexatious,  and  unwar- 
ranted, and  involves  the  wanton  de- 
struction of  or  injury  to  property  in- 
terests of  the  accused;  and  especially 
so  under  circumstances  where,  if  per- 
mitted to  proceed,  the  party  injured 
would  have  no  adequate  remedy  at 
law  for  restitution."  See  V.  infra,  on 
the  "general  rule"  here  under  discus- 
sion. 

///•  Where    injunction    will    pvevent    a 
multiplicity  of  suits. 

To  prevent  a  multiplicity  of  suits, 
it  has  been  held  that  equity  will  en- 


join, at  the  instance  of  taxpayers,  the 
board  of  control  from  establishing  a 
dispensary  at  a  designated  place  un- 
der the  Dispensary  Act,  on  the  ground 
that  the  act  is  unconstitutional.  Mc- 
Cullough  V.  Brown  (1894)  41  S.  C.  220, 
23  L.R.A.  410,  19  S.  E.  458. 

And  see  Joseph  Schlitz  Brewing  Co. 
V.  Superior  (1903)  117  Wis.  297,  93  N. 
W.  1120,  discussed  under  IV.  infra. 

IV.  Where    enforcement   wiU   result   in 
loss  of  eom^plainant^s  license. 

As  already  stated,  courts  have  not 
regarded  the  privilege  of  dealing  in 
intoxicating  liquors  as  a  property 
right,  80,  where  the  effect  of  the  en- 
forcement complained  of  will  merely 
be  the  loss  of  complainant's  privilege, 
or  the  refusal  to  renew  his  license, 
equity  will  refuse  an  injunction,  and 
the  court  will  not  determine  any  ques- 
tion complainant  seeks  to  raise. 
Plumb  v.  Christie  (1898)  103  Ga.  686, 
42  L.R.A.  181,  30  S.  E.-759;  Nims  v. 
Gilmore  (1910)  17  Idaho,  609,  107 
Pac.  79.  But  see  Kennedy  v.  Warner 
and  Wood  v.  Brooklyn  (N.  Y.)  infra. 

A  citizen  who  has  been  doing  busi- 
ness under  a  liquor  license  has  no 
standing  to  ask  a  determination  of  the 
constitutionality  of  the  Dispensary 
Act  on  a  petition  for  an  injunction  to 
restrain  the  enforcement  of  the  act, 
on  the  ground  that  its  enforcement  re- 
sults in  the  refusal  of  a  new  license  to 
him,  so  the  injunction  will  be  refused, 
there  being  no  property  right  existing 
in  any  person  to  have  a  liquor  license 
issued  to  him.  Plumb  v.  Christie 
(Ga.)  supra.  The  question  of  com- 
pelling authorities  to  grant  a  license, 
or  to  otherwise  enforce  the  liquor 
laws,  is  not  within  the  scope  of  this 
note. 

Likewise,  the  courts  will  not  inter- 
fere with  the  prosecuting  attorney's 
plan  to  prosecute  the  holder  of  a  liq- 
uor license  if  the  latter  sells  liquor 
after  the  enactment  of  a  local  option 
statute,  upon  the  allegation  that  the 
statute  has  not  been  adopted  by  the 
voters  of  the  county,  since,  if  the  al- 
legation is  true,  that  fact  may  be 
pleaded  as  a  defense,  so  that  the  com- 
plainant has  an  adequate  remedy  at 
law.  Nims  v.  Gilmore  (1910)  17 
Idaho,  609,  107  Pac.  79.     And  it  was 
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also  held  that  the  holder  of  a  liquor 
license  has  no  property  rights  by  vir- 
tue thereof,  so  that  interference  with 
his  business  by  the  proposed  arrest  is 
no  ground  for  the  injunction. 

But  it  has  been  held  that  a  com- 
plaint by  a  brewing  company,  alleg- 
ing that  it  has  a  considerable  business 
and  a  valuable  warehouse  used  in  the 
business,  that  the  city  threatens  nu- 
merous prosecutions,  under  a  void  or- 
dinance, of  complainant's  agents  for 
violations  of  said  ordinance  in  the 
conduct  of  the  business,  and  will  thus 
subject  complainant  to  a  multiplicity 
of  suits,  compel  it  to  pay  large  sums 
in  fines,  and  ruin  its  business,  is  suf- 
ficient in  equity  to  support  an  injunc- 
tion restraining  the  city  from  enforc- 
ing the  ordinance  if  the  court  finds 
that  the  allegation  as  to  the  ordinance 
being  void  is  correct.  Joseph  Schlitz 
Brewing  Co.  v.  Superior  (1903)  117 
Wis,  297,  93  N.  W.  1120.  In  this  case, 
however,  the  court  found  that  the  or- 
dinance was  valid,  and  on  that  ground 
alone  affirmed  a  decision  refusing  the 
injunction. 

But  it  has  been  held  that  an  injunc- 
tion will  be  issued,  where  a  local  op- 
tion election  in  favor  of  the  "drys"  is 
void  on  account  of  vital  defects  in  the 
petition,  against  the  state  commission- 
er of  excise  and  the  county  treasurer, 
restraining  them  from  enforcing  the 
supposed  mandate,  to  complainant's 
prejudice,  the  complainant  being  the 
lessor  of  property  upon  which  liquor 
was  being  sold,  under  a  license,  by  the 
lessee,  who  had  stipulated  in  the  lease 
that  "if  it  should  be  voted  during  said 
term  (which  was  five  years)  that  the 
traffic  in  liquors  should  not  be  car- 
ried on,"  etc.,  the  lease  might  be  ter- 
minated. Kennedy  v.  Warner  (1906) 
51  Misc.  362,  100  N.  Y.  Supp.  616. 
This  holding  appears  to  be  opposed  to 
the  weight  of  authority  upon  the 
point,  but  the  question  of  property 
rights  in  a  liquor  license  does  not 
seem  to  have  been  raised.  It  would 
seem  that  if  the  license  has  no  stand- 
ing, a  lessor's  rights  depending  there- 
on would  not  be  in  any  better  position 
than  a  licensee. 

And  practically  the  same  position 
is  taken  in  Wood  v.  Brooklyn   (1852) 


14  Barb.  (N.  Y.)  425;  so  perhaps  the 
New  York  courts  have  taken  a  differ- 
ent position  in  this  respect.  The 
court  in  this  case  said:  "The  plain- 
tifTs  papers  contain  a  copy  of  his  li- 
cense, dated  on  the  21st  day  of  June, 
1852,  which  authorizes  him  to  keep  a 
tavern  in  the  11th  ward  of  the  city  of 
Brooklyn,  for  one  year  from  its  date. 
For  this  the  law  required  him  to  pay, 
and  he  no  doubt  has  paid,  a  compen- 
sation to  the  city,  and  he  has  a  vested 
right  to  the  privileges  which  it  con- 
fers, so  long  as  it  remains  in  force. 
One  of  the  privileges  for  which  he  has 
thus  paid  is  to  sell  liquors  to  lodgers 
and  travelers  on  Sunday.  He  alleges 
that  it  is  valuable  to  him,  and  no  doubt 
it  is  so.  It  is  not,  nor  can  it  with 
propriety  be  made,  the  question, 
whether  the  exercise  of  the  privilege 
is  beneficial  to  the  community.  The 
question  is  as  to  the  legal  rights  of 
the  plaintiff,  and,  if  they  have  been 
invaded,  the  appropriate  remedy.  He 
complains  that  he  is  deterred  from 
vending  liquors  to  lodgers  and  trav- 
elers, and  they  from  purchasing  them 
from  him,  by  the  ordinance  in  ques- 
tion, and  that  he  is  thereby  deprived 
of  what  would  otherwise  be  his  law- 
ful earnings,  which  are  requisite  for 
the  support  of  his  family.  These  are 
undoubtedly  the  natural  results  from 
the  ordinance  in  its  present  form.  It 
is  no  answer  to  this  to  say  (as  is  stat- 
ed in  the  affidavits  of  the  mayor  and 
chief  of  police)  that  it  has  not  been 
enforced  to  prevent  innkeepers  from 
selling  according  to  their  license.  At- 
tempts may  be  made  at  any  time  to 
enforce  it  as  it  reads,  and  the  uncer- 
tainty whether  it  may  be  thus  en- 
forced creates  the  injury.  The  terms 
used  were  adopted  by  the  common 
council,  and  if  they  comprehend  too 
much,  as  they  certainly  do,  the  rem- 
edy is  very  easy;  and  if  they  will  not 
adopt  it,  they  cannot  complain  if  they 
should  be  restrained,  j30  that  parties 
whose  lawful  rights  might  be  invad- 
ed pursuant  to  its  provisions  may 
know  that  they  will  be  protected  in 
the  enjoyment  of  such  rights.  The 
damages  which  might  otherwise  result 
to  the  plaintiff  could  not  be  recovered 
by  him,  to  their  full  extent,,  in  any 
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action,  for  the  reason  that  from  their 
nature  they  could  not  be  satisfactorily 
proved;  and  besides,  it  is  questionable 
how  far  the  corporation  would  be  re- 
sponsible, if  they  are  responsible  at 
all,  for  the  consequential  damages  re- 
sulting from  an  illegal  ordinance. 
The  plaintiff  complains  also  that  the 
officers  of  the  corporation,  in  their  at- 
tempts to  enforce  the  ordinance,  ar- 
rest supposed  offenders  on  the  Sab- 
bath, and  imprison  them  until  the  next 
day,  when  they  are  subjected  to  an 
immediate  trial  without  allowing  them 
their  constitutional  privilege  of  a  trial 
by  jury.  .  .  .  The  other  matters 
forbidden  by  the  ordinance  are  also 
prohibited  by  the  laws  of  the  state; 
and  a  court  of  equity  ought  not  to  in- 
terfere to  protect  anyone  from  the 
consequences  that  might  result  from 
a  future  violation  by  him  of  laws  at 
all  events  obligatory  Upon  him.  It 
would  be  granting  protection  to  one 
who  can  neither  require  nor  need  it, 
until  after  he  has  perpetrated,  or  re- 
solved to  perpetrate,  a  wrong.  But 
the  plaintiff  presents  a  different  case 
when  he  complains  of  the  interruption 
of  his  lawful  pursuits.  He  alleges 
that  the  business  by  which  he  earns  a 
livelihood  for  himself  and  his  family 
is  seriously  and  constantly  injured; 
that  he  apprehends  from  the  course 
pursued  by  the  officers  of  the  city, 
that  he  may  be  illegally  arrested  oh 
a  Sunday,  while  engaged  in  his  lawful 
pursuits,  and  confined,  without  the 
privilege  of  procuring  bail,  until  the 
next  day,  and  then  be  subjected  to  a 
hasty  trial,  without  the  benefit  of  a 
constitutional  privilege,  and  all  under 
an  illegal  ordinance.  For  some  of 
these  wrongs  the  law  would  afford 
him  adequate  redress,  but  no  sufficient 
compensation  could  be  made  for  fam- 
ily destitution  or  disreputable  impris- 
onment." 

F.  When    enforcement    proposed    is    hy 
arrest  of  complainant. 

In  deciding  the  question  of  enjoin- 
ing the  enforcement  of  liquor  laws,  it 
seems  to  be  the  policy  of  the  courts  to 
adhere  strictly  to  the  rule  that  equity 
will  not  interfere  with  the  enforce- 
ment of  crimnial  laws  nor  check 
3  A.L.R.-~94. 


the  activities  of  the  prosecuting  of- 
ficials. So,  where  the  injury  inflicted 
or  threatened  is  merely  the  arrest  and 
punishment  of  the  complainant,  equity 
will  refuse  to  interfere  and  will  not 
decide  the  questions  sought  to  be 
raised,  leaving  the  complainant  free 
to  raise  all  such  questions  as  the  un- 
constitutionality of  the  statute,  or  its 
applicability,  construction,  etc.,  as  a 
defense  at  his  trial.  It  has  been  so 
held  in  the  following  cases:  Suess  v. 
Noble  (1887)  81  Fed.  855;  Hemsley 
V.  Myers  (1891)  45  Fed.  283;  Burnett 
V.  Craig  (1857)  80  Ala.  185,  68  Am. 
Dec.  115;  Ex  parte  State  ex  reL  Martin 
(1917)  —  Ala.  — ,  75  So.  327;  Shell- 
man  V.  Saxon  (1910)  134  Ga.  29,  27 
L.R.A.(N.S.)  452,  67  S.  E.  488  (sub- 
stitute  beverage) ;  Nims  v.  Gilmore 
(1910)  17  Idaho,  609,  107  Pac.  79; 
Skakel  v.  Roche  (1888)  27  UL  App. 
423;  State  ex  rel.  Kenamore  v.  Wood 
(1899)  155  Mo.  425,  48  L.R.A.  696,  56 
S.  W.  474;  J.  W.  Kelly  &  Co.  v.  Conner 
(1909)  122  Tenn.  339,  25  L.R.A.(N.S.) 
201,  128  S.  W.  622.  But  see  Wood 
V.  Brooklyn  and  Joseph  Schlitz  Brew- 
ing Co.  V.  Superior,  discussed  IV.  su- 
pra. 

Equity  courts  have  .no  jurisdiction 
to  enjoin  the  seizure  of  quantities  of 
a  beverage  and  the  arrest  of  the  own- 
ers or  sellers  thereof  by  officers  or 
law-enforcement  agencies  of  the  state, 
acting  under  authority  of  the  penal 
prohibitory  statute  of  the  state,  upon 
the  allegation  that  the  beverage  is  not 
of  a  grade  that  is  prohibited  by  the 
statute,  and  if  they  attempt  to  do  so 
the  supreme  court  will  issue  the  writ 
of  prohibition  dissolving  the  injunc- 
tion. Ex  parte  State  ex  rel.  Martin 
(1917)  —  Ala.  — ,  75  So.  327.  The 
ground  for  the  holding  is  well  stated 
by  the  court  as  follows:  "The  orig- 
inal bill's  theory  and  purpose  was  to 
restrain  the  diligence  and  activity  of 
the  sheriff  and  his  deputies  in  Jeffer- 
son county  in  respect  of  the  enforce- 
ment of  the  state's  penal  and  related 
laws  expressing  the  state's  authority 
and  power  to  promote  temperance  and 
to. suppress  the  evils  of  intemperance. 
The  case  made  by  the  original  bill 
falls  squarely  within  the  principle  and 
doctrine  of  the  following  of  our  de- 
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cisiong:  Brown  v.  Birmingham 
(1903)  140  Ala.  590,  37  So.  173;  Old 
Dominion  Teleg.  Co.  v.  Powers  (1903) 
140  Ala«  220,  37  So.  195,  1  Ann.  Cas. 
119;  Postal  Teleg.-Cable  Co.  v.  Mont- 
gomery (1915)  193  Ala.  234,  69  So. 
428,  Ann.  Cas.  1918B,  554;  Pike  Coun- 
ty Dispensary  v.  Brundidge  (1900) 
130  Ala.  193,  30  So.  451,— which  is 
that,  since  the  jurisdiction  of  courts 
of  equity  is  exclusively  civil,  they  are 
without  power  to  interpose  injunctive 
interference  with  the  agents  and  in- 
strumentalities of  the  state  or  of  a 
municipality  in  prosecutions  for  penal 
offenses,  or  in  their  efforts  to  enforce 
the  criminal  laws.  The  property  right 
sought  to  be  asserted,  and  protection 
of  which  is  claimed,  in  the  original 
bill,  does  not  exempt  the  complain- 
ant's cause  from  the  doctrine  of  the 
decisions  cited,  or  bring  his  cause 
within  the  exception  to  their  rule,  rec- 
ognized in  the  cases  noted  in  Mobile 
v.  Orr  (1913)  181  Ala.  308,  318,  45 
L.R.A.(N.S.)  575,  61  So.  920.  The 
fact,  if  so,  that  complainant  has 
brought  into  the  state  or  has  in  his 
possession  a  beverage  that,  though  in 
fact  not  prohibited,  will  subject  or 
has  subjected  him  to  arrest  and  his 
beverage  to  seizure,  cannot  avail  to 
invest  the  court  of  equity  With  juris- 
diction in  the  premises.  The  issue 
whether  the  beverage  is  within  the 
prohibitory  laws  can  be  fully  deter- 
mined by  the  court  in  which  the  pros- 
ecution and  the  proceedings  on  seizure 
are  heard.  The  state  has  a  manifest 
interest  in  and  concern  for  the  observ- 
ance and  enforcement  of  its  criminal 
laws,  and  in  the  freedom  of  its  of- 
ficers to  perform  their  duty  in  the  de- 
tection of  offenses  and  offenders 
against  its  laws.  To  restrain  the 
sheriff  and  his  deputies  in  that  regard 
impinges  upon— brings  into  question 
— the  powers  of  the  state  itself.  Fitts 
V.  McGhee  (1899)  172  U.  S.  516,  43  L. 
ed.  535,  19  Sup.  Ct.  Rep.  269." 

The  court,  in  Hemsley  v.  Myers 
(1891)  45  Fed.  283,  supra,  said:  "The 
cases  at  bar  present  in  a  forcible  light 
the  inability  of  a  court  of  equity  to 
deal  with  criminal  prosecutions  by  in- 
junction or  otherwise,  and  the  utter 
confusion  and  failure  of  justice  that 


would  inevitably  result  from  the  ex- 
ercise of  .such  jurisdiction.  The  an- 
swers and  affidavits  filed  in  some  of 
these  cases  deny  that  the  plaintiffs' 
sales  were  limited  to  original  pack- 
ages, and  aver  that  they  sold  other- 
wise than  in  original  packages,  and  on 
the  Lord's  day,  and  to  minors,  and 
that  the  business  was  conducted  in 
such  a  manner  as  to  make  it  a  nuis- 
ance. If  the  court  should  assume  jur- 
isdiction of  the  cases,  the  chancellor, 
sitting  without  a  jury,  would  have  to 
hear  and  determine  all  these  issues. 
And  for  what  and  with  what  result? 
If  the  chancellor  should  find  the  plain- 
tiffs had  violated  the  state  law,  as  al- 
leged by  the  defendants,  he  would  be 
powerless  to  punish  them  for  the  of- 
fense. If  he  found  the  averments  in 
the  bill  to  be  true,  and  granted  a  per- 
petual injunction  in  the  terms  of  the 
temporary  injunction  in  this  case,  the 
court  could  punish  the  defendants  for 
a  violation  of  the  injunction,  but  it 
would  have  no  power  to  punish  the 
plaintiffs  for  afterwards  selling  in  vi- 
olation of  the  state  law.  Saloons  are 
the  source  of  a  large  percentage  of  the 
lawlessness  and  crime  in  the  land,  and 
their  proprietors  and  managers  are 
not  particularly  distinguished  for 
their  strict  observance  of  the  laws 
regulating  or  restricting  the  business. 
Suppose  an  original  package  vendor, 
after  securing  a  perpetual  injunction, 
as  prayed  in  this  case,  sells  liquor  not 
in  original  packages,  or  otherwise 
violates  the  state  law,  what  are  the 
officers  of  the  state  court,  whose  duty 
it  is  to  prosecute  in  such  cases,  to  do? 
Must  they  apply  to  this  court  for  leave 
to  prosecute  before  commencing  pro- 
ceedings in  the  state  court?  Undoubt- 
edly, if  they  should  proceed  without 
the  previous  leave  of  the  court,  the 
plaintiffs  would  charge  them  with  a 
violation  of  the  injunction,  and  ask 
the  court  to  punish  them  for  con- 
tempt ;  and  the  chancellor  would  again 
be  required  to  try  the  same  issues  of 
fact,  with  a  view  to  determine  whether 
the  state  officers,  including  the  judges 
of  the  state  courts,  should  be  pun- 
ished for  contempt,  or  whether  such 
officers  should  graciously  have  leave 
to  prosecute  the  plaintiffs  for  a  viola- 
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tion  of  the  criminal,  laws  of  the  state. 
It  is  obvious  that,  if  this  court  once 
assumed  this  jurisdiction,  it  would 
speedily  draw  to  itself  the  supervision 
and  control  of  all  the  criminal  pros- 
ecutions in  the  state  growing  out  of 
the  traffic  in  liquor;  for  it  is  quite 
certain,  if  the  court  once  enters  upon 
this  busfhesB,  that  every  vendor  of 
liquor  in  the  state  will  claim  to  be  a 
dealer  in  original  packages  only,  and 
whenever  a  prosecution  is  commenced 
against  him  he  will  at  once  seek  the 
shelter  and  protection  of  an  injunc- 
tion from  this  court.  And  the  extraor- 
dinary spectacle  would  be  presented 
of  a  United  States  court  of  chancery 
having  its  whole  time  taken  up  in 
keeping  watch  and  ward  over  all  the 
saloons  in  the  state,  protecting  the 
proprietors  and  their  clerks  from  pros- 
ecutions, until  it  should  be  first 
shown  by  the  state  to  the  satisfaction 
of  the  chancellor  that  the  state  law 
had  been  violated,  when  the  chancel- 
lor would  make  an  order  granting  the 
state  leave  to  prosecute  for  that  viola- 
tion." 

And  in  J.  W.  Kelly  &  Co.  v.  Conner 
(1909)  122  Tenn,  339,  25  L.R.A.(N.S,) 
201,  123  S.  W.  622,  the  court,  in  re- 
fusing an  injunction  to  enjoin  threat- 
ened prosecutions  for  violating  laws 
forbidding  the  sale  of  intoxicating 
liquor,  which  were  alleged  to  be  in- 
applicable and  invalid,  even  though  it 
was  alleged  that  refusal  to  interfere 
would  permit  a  multiplicity  of  pros- 
ecutions which  would  greatly  injure 
and  ultimately  destroy  valuable  prop- 
erty rights  of  complainants,  said: 
"We  are  further  of  the  opinion  that 
courts  of  equity  have  no  jurisdiction 
to  enjoin  threatened  criminal  proceed- 
ings under  a  statute  enacted  by  a  state 
in  the  exercise  of  the  police  power, 
in  relation  to  which  the  legislature 
has  complete  jurisdiction,  although  it 
be  charged  that  the  statute  is  invalid 
and  that  a  multiplicity  of  actions 
thereunder  will  injure  and  destroy 
civil  and  property  rights  of  the  com- 
plainants, and  that  the  damages  re- 
sulting will  be  irreparable,  when  the 
complainant's  defense  thereto,  in  a 
court  having  jurisdiction  of  the  of- 
f  ense,  is  adequate  and  unembarrassed ; 


and  we  hold  that  the  chancery  courts 
of  Tennessee,  neither  under  their  in- 
herent nor  statutory  jurisdiction,  have 
any  such  power  or  jurisdiction,  what- 
ever may  be  the  exceptions  to  the 
general  rule  in  the  courts  of  equity  of 
other  jurisdictions."  But  see  quota- 
tion from  M.  Schandler  Bottling  Co. 
V.  Welch  (1890)  42  Fed.  561,  under  IL 
supra,  upon  the  question  of  excep- 
tions to  this  rule. 

Likewise  in  Skakel  v.  Roche  (1888) 
27  111.  App.  423,  supra,  the  court  said: 
"Appellant  had  no  license  for  the  sale 
of  liquor,  and  because  he  persisted  in 
selling  intoxicating  liquors  without 
such  license,  he  was  repeatedly  arrest- 
ed by  the  police  and  subjected  to  fine 
by  the  police  magistrate.  The  gen- 
eral rule  is  well  settled,  and  has  been 
repeatedly  announced  in  this  state, 
that  a  court  of  equity  will  not  enter- 
tain a  bill  to  restrain  prosecutions  un- 
der a  municipal  ordinance  on  the 
ground  of  the  alleged  illegality  of 
such  ordinance.  The  validity  of  an 
ordinance  of  the  character  involved 
here  can  only  be  tested  by  appeal 
from  a  fine  imposed  under  it.  Courts 
of  chancery  have  no  jurisdiction  to  en- 
join criminal  or  quasi  criminal  pros- 
ecutions. Counsel  for  appellant  admit 
this  general  rule,  but  contend  that 
there  are  exceptions  to  it,  and  insist 
most  earnestly  that  the  facts  charged 
in  the  bill  take  this  case  out  of  such 
rule  and  entitle  appellant  to  relief 
sought.  We  have  carefully  examined 
the  facts  as  shown  by  the  record,  and 
have  considered  the  authorities  cited 
by  counsel  in  support  of  their  conten- 
tion, and  we  are  of  opinion  that  no 
case  has  been  made  out  which  gives 
appellant  a  standing  in  a  court  of  eq- 
uity. We  cannot  afford  the  time  which 
would  necessarily  be  taken  to  discuss 
fully  the  cases  cited  by  counsel,  and 
to  distinguish  those  on  which  they  re- 
ly from  the  case  here  presented." 

In  Burnett  v.  Craig  (1857)  30  Ala. 
135,  68  Am.  Dec.  115,  the  court,  in 
dismissing  a  bill  for  an  injunction 
against  the  enforcement  of  an  or- 
dinance by  city  authorities,  by  fines 
and  imprisonment  of  the  complainant, 
who  was  retailing  liquors  without  ob- 
taining  the   license   required   by   the 
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terms  of  the  ordinance,  said:  "We 
have  not  been  able  to  find  any  princi- 
ple or  adjudged  case  which  justifies  an 
injunction  to  stay  a  prosecution,  either 
criminal  or  quasi  criminal,  or  to  re- 
strain a  trespass  to  the  person  or  per- 
sonal property.  We  think  such  a  prec- 
edent would  be  an  alarming  stretch  of 
equity  jurisdiction.  In  considering 
this  case,  simply  on  the  equity  of  the 
bill,  we  have  necessarily  regarded  its 
averments  as  true.  It  is  not  intended 
by  this  to  intimate  an  opinion  on  the 
validity  or  invalidity  of  the  ordinance, 
or  of  the  fines  imposed  on  the  appel- 
lant. They  will  be  considered  when 
properly  presented." 

And  in  Shellman  v.  Saxon  (1910) 
134  Ga.  29,  27  L.R.A.(N.S.)  452,  67  S. 
E.  438,  supra,  where  the  attempt  was 
being  made  to  enforce,  by  criminal 
prosecution,  an  ordinance  forbidding 
the  sale  of  any  "imitation  of  or  substi- 
tute for  beer,  ale,  wine,  whisky  or 
other  spirituous  or  malt  liquors  which 
contains  more  than  i  of  1  per  cent  of 
alcohol,"  the  court,  on  refusing  the  in- 
junction, said ;  "We  need  not  enter  into 
a  discussion  of  whether  the  ordinances 
adopted  by  the  municipal  authorities 
were  invalid  for  want  of  power  to 
enact  them,  or  because  they  were  un- 
reasonable. Under  former  rulings  of 
this  court,  and  under  the  facts  of  this 
case,  we  are  compelled  to  differ  with 
our  learned  brother  of  the  circuit 
bench  as  to  the  mode  of  testing  those 
questions.  The  general  rule  is  that  a 
court  of  equity  has  no  jurisdiction  to 
enjoin  criminal  proceedings;  and,  in 
pursuance  of  this  general  rule,  it  has 
been  said  that  'chancery  takes  no  part 
in  the  administration  of  criminal  law. 
It  neither  aids  the  criminal  courts  in 
the  exercise  of  jurisdiction,  nor  re- 
strains nor  obstructs  them.'  Phillips 
v.  Stone  Mountain  (1878)  61  Ga.  386, 
388;  Pope  v.  Savannah  (1884)  74  Ga. 
365.  This  announcement  has  been 
codified  in  §  4914  of  the  Civil  Code  of 
1895.  The  rule  that  a  court  of  equity 
will    not    generally    enjoin    criminal 


prosecutions  has  also  been  commonly 
applied  to  proceedings  to  punish  for 
violations  of  municipal  ordinances 
which  are  quasi  criminal  in  their  na- 
ture. In  some  decisions  the  general 
rule  is  expressed  broadly,  and  without 
noting  any  exception,  that  courts  of 
equity  will  not  enjoin  or  prevent  the 
institution  of  prosecutions  tor  viola- 
tions of  penal  ordinances,  nor  inquire 
into  the  validity  or  reasonableness  of 
ordinances  making  punishable  the 
acts  for  the  doing  of  which  prosecu- 
tions are  threatened.  But  while  this 
is  the  rule,  there  are  cases  where  eq- 
uity will  protect  property  or  fran- 
chises against  invasion  by  municipal- 
ities, although  it  is  sought  to  enforce 
or  accomplish  such  invasion  by  using 
criminal  process.  In  cases  where 
courts  of  equity  have  granted  injunc- 
tions against  prosecutions  under 
municipal  ordinances,  it  will  usually 
be  found  that  this  was  ancillary  to  the 
exercise  of  some  acknowledged  equity 
jurisdiction  for  the  protection  of  prop- 
erty or  property  rights  against  irrep- 
arable damage,  resting  upon  grounds 
other  than  the  mere  harassment  aris- 
ing from  prosecutions,  though  repeat- 
ed." 

VI.  Where  cotnplainani  has  only  mond 
interest  in  the  restUt  of  enforcement. 

In  Marshall  v.  Marksville  (1906) 
116  La.  746,  41  So.  57,  it  was  held  that 
"citizens  and  taxpayers",  have  no 
standing  in  equity  to  enjoin  the  public 
authorities  from  issuing  licenses  to 
sell  liquor,  and  to  annul  an  ordinance 
of  the  town  council  fixing  the  license 
fees  for  the  sale  of  liquor,  on  the  al- 
legation that  the  election,  which  was 
carried  by  the  "wets,"  was  held  too 
long  before,  and  that  the  sale  of  liq- 
uor is  illegal,  the  right  of  such  per- 
sons to  maintain  the  suit  being  chal- 
lenged upon  the  ground  that  they  had 
no  interest  in  the  matter;  such  interest 
as  was  shown  being  only  a  moral  in- 
terest as  members  of  the  public  in 
general.  J.  W.  M. 
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■ 

(274  Mo.  600,  204  S.  W.  525.) 

Win  —  sale  of  property  —  effect  —  purchase  of  other  property. 

1.  The  sale  by  testator  of  lands  specifically  described  in  the  will  operates 
as  an  ademption  of  the  will  as  to  such  property,  and  it  will  not,  in  the 
absence  of  a  residuary  clause,  pass  other  lands  subsequently  purchased 
with  the  proceeds  of  the  sale. 

[See  note  on  this  question  beginning  on  page  1497.] 


Appeal  —  objections  not  raised  below 
—  improper  party. 

2.  The  objection  that  an  adminis- 
trator cannot,  for  want  of  interest, 
maintain  an  action  to  determine  in- 
terests  in  real  estate  alleged  to  have 
passed  under  the  will  of  testator,  can- 


not be  raised  for  the  first  time  on  ap- 
peal. 

[See  2  R.  G.  L.  85,  86.] 

Evidence  —  presumption  as  to  intes- 
tacy. 

3.  The  presumption  is  that  a  tes- 
tator does  not  intend  to  die  intestate 
as  to  any  part  of  his  property. 


Appeal  by  plaintiffs  from  a  decree  of  the  Circuit  Court  for  Buchanan 
County  (Mayer,  J.)  in  favor  of  defendants,  in  a  suit  to  determine  interest 
in  two  certain  tracts  of  land.    Affirmed. 


Statement  by  Paris,  J.: 

This  is  a  suit  to  determine  inter- 
est in  two  certain  tracts  of  land  sit- 
uate in  Buchanan  county.  On  the 
trial,  the  court  found  in  favor  of  de- 
fendants, and  adjudged  them  to  be 
the  owners  in  fee  of  the  disputed 
lands.  Plaintiffs  thereupon  ax>- 
pealed. 

Plaintiff  R.  C.  Dunlap  is  the  ad- 
ministrator, cum  testamento  an- 
nexo,  of  one  Susan  C.  Hart,  de- 
ceased; the  other  plaintiffs  are  the 
residuary  legatees  of  said  Susan  C. 
Hart.  Defendants  are  the  heirs  at 
law  of  one  William  B.  Hart,  de- 
ceased, who  was  the  husband  of  the 
said  Susan.  William  B.  Hart  exe- 
cuted his  will  in  1891,  and  died 
in  1906.  By  the  terms  of  this  will 
he  gave  all  of  his  personal  property 
and  two  specifically  described  par- 
cels of  real  property  to  his  wife, 
Susan  C.  Hart.  But  sometime  dur- 
ing the  fifteen  years  which  elapsed 
between  the  execution  of  his  will 
and  his  death,  he  sold  and  conveyed 
the  land  which  the  will  specifically 


describes,  and  subsequently  pur- 
chased the  two  tracts  of  land  now 
here  in  controversy.  It  is  not 
proved  but  merely  to  be  inferred  as 
probable,  that  the  lands  in  dispute 
were  purchased  with  the  proceeds 
of  the  lands  described  in  the  will. 
The  whole  controversy  turns,  there- 
fore, upon  the  terms  of,  and  the 
effect  to  be  given  to,  the  will  of  Wil- 
liam B.  Hart.  This  will  is  brief, 
and  barring  the  formal  parts,  signa- 
tures, and  attestation  of  witnesses, 
all  of  which  are  conventional,  it 
reads  thus: 

"1.  I  give  and  bequeath  to  my  be- 
loved wife,  Susan  C.  Hart,  all  of 
my  real  estate  in  fee  simple  and  all 
appurtenances  thereto  belonging 
and  described  as  follows:  Ninety- 
six  and  22-100  acres  of  land  in  the 
northeast  quarter  of  section  No. 
three  (3)  in  township  fifty-five 
(55),  of  range  thirty-six  (36) ;  also 
forty-three  (43)  acres  of  land  at 
the  southwest  comer  of  the  south- 
east quarter  of  section  No.  thirty- 
four  (34),  of  township  No.  fifty-six 
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(56),  of  range  No.  thirty-six  (36), 
all  of  said  land  being  in  Buchanan 
county  and  state  of  Missouri. 

"2.  I  also  give  and  bequeath  to 
my  beloved  wife,  Susan  C.  Hart,  all 
of  my  personal  property — household 
and  kitchen  furniture,  beds  and  bed- 
ding, money,  notes,  and  all  of  my 
personal  effects  of  every  kind  and 
description. 

"3,  I  do  hereby  appoint  my  said 
beloved  wife,  Susan  C.  Hart,  the 
executrix  of  this,  my  last  will  and 
testament,  and  I  hereby  direct  that 
she  shall  not  be  required  to  give 
bond  by  the  probate  court." 

Susan  C.  Hart  died  in  1913,  tes- 
tate, and  by  the  terms  of  her  will 
she  devised  all  of  her  personal  and 
real  property  (which  plaintiff^  con- 
tend includes  the  lands  here  in  dis- 
pute) to  the  plaintiffs,  except  Dun- 
lap.  She  named  as  executor  of  her 
will  one  James  R.  Miller,  and  pro- 
vided that  he  should  sell  all  of  her 
real  and  personal  property  and  di- 
vide the  proceeds  thereof  as  else- 
where in  her  will  provided.  Prior 
to  the  death  of  Susan  C.  Hart  said 
Miller  departed  this  life,  and  plain- 
tiff R.  C.  Dunlap  was,  by  the  pro- 
bate court,  duly  appointed  adminis- 
trator cum  testamento  annexo  of  her 
estate. 

Messrs.  Culver  &  Phillip  for  appel- 
lants. 

Mr.  James  W.  Boyd  for  respondents. 

Paris,  J,,  delivered  the  opinion  of 
the  court: 

The  single  question  in  the  case, 
and  that  which  is  decisive  of  it,  is 
whether  the  will  of  William  B.  Hart 
had  the  effect  to  devise  to  Susan  C. 
Hart,  his  wife,  the  real  estate  which 
he  acquired  after  he  had  sold  all  of 
the  real  estate  which  he  devised  to 
her  by  specific  description.  If  it 
did,  the  judgment  nisi  is  erroneous 
and  must  be  reversed. 

On  the  threshold,  we  may  say  in 
passing,  some  vague  point  is  made 
by  respondents  that  Dunlap  as  ad- 
ministrator has  no  standing  in  court 
as  a  plaintiff,  for  that  he  is  not  a 
real  party  in  interest;  no  part  of 
the  title  here  sought  to  be  deter- 
mined being,  it  is  averred,  in  him. 


We  need  not  concern  ourselves  about 
this  contention,  since  if  Dunlap  is 
not  a  necessary  party  this  question 
ought  to  have  been 
raised  by  demurrer,  objections  not 

or    specifically    by  ri';;*p'j;'jrr7T- 

answer.  It  was  not 
raised  by  demurrer,  or  anywhere 
else  in  the  pleadings,  and  so  defend- 
ants cannot  be  heard  now  to  raise  it 
here  for  the  first  time,  even  should 
we  find  ourselves  compelled  for  an- 
other reason  to  reverse  the  case. 

Did  the  language  which  we  quote 
from  the  will  of  William  B.  Hart 
pass  to  his  wife  by  devise,  the  lands 
of  this  testator  which  he  subsequent- 
ly acquired  after  the  sale  of  the 
lands  specifically  described  and  de- 
vised to  her  in  the  ^j„_^.|^  ^^ 

will?        We     do     not    properfyleffeot 

think  so.  There  can  oX"enS;^e?;y. 
be  no  doubt  but  that 
the  will  of  William  B.  Hart  (herein- 
after called,  for  the  sake  of  brevity, 
the  testator)  devised  specific  lands 
to  his  wife.  We  quote  the  whole 
pertinent  parts  of  the  will,  and  from 
this  will  the  fact  of  specificness  of 
devise  conclusively  appears.  We 
think  there  was  an  ademption  of  the 
devise  when  the  testator,  before  his 
death,  conveyed  away  the  land  de- 
vised. From  which  it  follows  that 
the  subsequently  acquired  real  es- 
tate of  testator  passed  by  inherit- 
ance to  his  heirs. 

The  rule  at  common  law  (pursu- 
ant to  the  Statute  of  32  Hen.  VIII. 
however,  rather .  than  to  the  com- 
mon law  strictly  speaking)  was  that 
a  will  spoke  as  of  its  own  date,  and 
not  as  of  the  date  of  the  death  of 
the  testator,  and  therefore  after-ac- 
quired lands  could  not  even  be  the 
subject  of  a  devise  by  will,  what- 
ever might  be  the  intent  of  the 
testator  touching  such  lands.  Re 
Miller,  128  Iowa,  loc.  cit.  616,  105 
N.  W.  105 ;  Liggat  v.  Hart,  23  Mo. 
loc.  cit,  134.  This  harsh  rule  has 
been  modified  in  England  by  the 
Statute  of  1  Vict.  chap.  26,  and  by 
statutes  in  most  of  the  states  of  the 
American  Union.  Absent  an  exami- 
nation into  the  legal  history  of  our 
own  enactments  on  this  point,  it  is 
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a  little  difficult  to  appreciate  that 
we  too  have  changed  this  rule.  The 
statute  in  this  state  by  which  a  tes- 
tator was  given  the  power  to  devise 
after-acquired  real  estate  was 
passed  in  1807.  Laws  of  the  Terri- 
tory of  Louisiana  1807,  chap.  39,  § 
18,  p.  131.  It  changed  the  English 
rule  and  gave  the  power  of  disposi- 
tion of  after-acquired  lands  by  pro- 
viding in  substance  that  any  person 
of  full  age  could  devise  by  will  all 
real  estate  then  owned,  or  which  he 
might  have  at  his  death.  In  the  re- 
vision of  1835,  seemingly  in  an  effort 
to  retrench  and  reform  by  the  ex- 
cision of  words  deemed  surplusage, 
the  words,  "which  he  or  she  hath, 
or  at  the  time  of  his  or  her  death 
shall  have,"  were  omitted,  and  the 
statute  was  made  to  read  substan- 
tially as  it  now  appears  (cf.  §  1,  p. 
617,  Rev.  Stat.  1835;  §  535,  Rev. 
Stat.  1909),  but  conferring  the 
power  upon  the  testator  to  devise 
by  last  will  "all  his  estate,  real,  per- 
sonal and  mixed,  and  all  interest 
therein."  The  Act  of  July  4,  1807, 
first  above  referred  to,  further  pro- 
vided that  the  judges  of  all  orphan's 
courts,  and  all  others  concerned  in 
the  "execution  of  any  last  will," 
should  have  due  regard  to  the  direc- 
tion of  the  will  and  to  the  true  in- 
tent and  meaning  of  the  testator  in 
all  matters  brought  before  them. 
Terr.  Laws  (Mo.)  §  48,  p.  137.  In 
the  revision  of  1825  this  language 
was  changed  to  read,  "all  courts," 
and  so,  in  substance,  has  the  com- 
mand to  construe  a  will  by  the  "four 
comers"  ever  since  remained.  Cf. 
§  24,  p.  796,  Rev.  Stat.  1825 ;  §  583, 
Rev.  Stat.  1909.  While  §  538,  Rev. 
Stat.  1909,  provides  the  manner  in 
which  a  will  may  be  revoked,  we 
are  of  opinion  that  the  latter  sec- 
tion refers  to  revocation  in  toto, 
though  it  forbids,  as  well,  revoca- 
tion by  interlineation  (absent  re- 
publication and  reattestation ) ,  or 
by  word  of  mouth.  We  do  not  think 
that  any  statute  in  this  state  has 
had  the  effect  to  change  the  rule  at 
common  law  governing  revocation 
by  a  sale  of  the  devised  property. 
Cozzens  v.  Jamison,   12  Mo.  App. 
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452.  This  rule  was  that  a  sale  of 
all  of  the  property  devised  operates 
as  a  revocation  in  toto  (Baacke  v. 
Baacke,  50  Neb.  21,  69  N.  W.  303 ; 
30  Am.  &  Eng.  Enc.  Law,  652 ;  Ame- 
trano  v.  Downs,  170  N.  Y.  388,  58 
L.R.A.  719,  88  Am.  St.  Rep.  671,  63 
N.  E,  .340 ;  Brown  v.  Thomdike,  15 
Pick.  407;  Hawes  v.  Humphrey,  9 
Pick.  361,  20  Am.  Dec.  481 ;  Worrill 
V.  Gill,  46  Ga.  482 ;  Webster  v.  Web- 
ster, 105  Mass.  542),  and  a  sale  of 
a  part  of  the  devised  property,  oper- 
ated as  a  revocation  pro  tanto 
(Moore  v.  Spier,  80  Ala.  129;  War- 
ren  v.  Taylor,  56  Iowa,  182,  9  N.  W. 
128;  Forney's  Estate,  161  Pa.  209, 
28  Atl.  1086;  Emery  v.  Union  Soc. 
79  Me.  334,  9  Atl.  891 ;  Graham  v. 
Burch,  47  Minn..  171,  28  Am.  St. 
Rep,  339,  49  N.  W.  697;  Wells  v. 
Wells,  35  Miss.  638 ;  Re  Miller,  128 
Iowa,  612,  105N.W.  105). 

Strictly  speaking,  and  on  the 
theory  that  the  will,  perforce  the 
statute,  speaks  from  the  death  of 
the  testator,  it  is  obviously  not  en- 
tirely accurate  to  speak  of  a  failure 
of  the  will  to  pass  specifically  de- 
vised property,  because  such  prop- 
erty has  been  theretofore  disposed 
of,  as  a  revocation  of  the  will.  But 
since  such  devise  fails  because  of 
the  fact  that  when  the  will  becomes 
effective  the  testator  had  no  prop- 
erty within  the  terms  of  the  gift, 
the  disposal  of  the  property  prior  to 
death  operated  as  a  revocation  in 
toto,  or  pro  tanto,  according  as  the 
whole  or  only  a  part  of  the  property 
was  disposed  of  by  the  testator  be- 
fore his  death.  The  failure  of  the 
devise  by  a  sale  is  in  the  nature  of 
an  ademption  of  the  devise,  which 
ademption,  if  it  shall,  by  a  sale  or 
disposal,  extend  to  all  the  property 
of  the  testator,  obviously  operates 
as  a  revocation.  In  the  case  of  Ame- 
trano  v.  Dovms,  170  N.  Y.  388,  58 
L.R.A.  719,  88  Am.  St.  Rep.  671, 
63  N.  E.  340,  it  was  said:  "If  a 
testatrix  devises  real  estate  and  sells 
the  same  before  the  will  takes  effect, 
the  proceeds  of  the  sale  will  become 
personal  estate,  and  no  court  can 
substitute  the  money  received  by 
the  testatrix  for  the  land  devised." 


1496 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


Speaking  of  this  latter  point  and 
to  others  cognate,  the  supreme  court 
of  Iowa  in  the  case  Re  Miller,  128 
Iowa,  617,  105  N.  W.  106,  supra, 
said.:  "The  conveyance  of  the  sub- 
ject of  the  devise  operates  as  a  rev- 
ocation of  the  will  to  the  extent  of 
the  property  thus  disposed  of.  War- 
ren V.  Taylor,  56  Iowa,  182,  9  N.  W. 
128.  See  also  cases  cited  in  30  Am.  & 
Eng.  Enc.  Law,  2d  ed.  622,  623.  On 
the  theory,  however,  that  the  will 
speaks  from  the  death  of  the  testa- 
tor and  with  reference  to  his  estate 
as  it  may  then  exist,  it  is  perhaps 
not  strictly  accurate  to  speak  of  the 
result  as  a  'revocation,'  but  the  de- 
vise fails  because,  when  the  will  be- 
comes effective,  the  testator  has  no 
property  within  the  terms  of  the 
gift.  Warren  v.  Taylor,  supra;  Mc- 
Naughton  v.  McNaughton,  34  N.  Y. 
204.  It  is  equally  well  settled  that 
upon  sale  of  devised  real  property 
by  the  testator  the  proceeds  of  such 
sale  of  which  he  may  die  possessed 
will  not  be  substituted  for  the  prop- 
erty itself,  unless  a  direction  so  to 
do  is  found  in  the  will.  Adams  v.^ 
Winne,  7  Paige,  97;  Gilbert  v.  Gil- 
bert,  9  Barb.  532." 

But  it  is  ably  argiied  that  the  well- 
settled  rule  (enjoined  upon  us  by 
the  statute  .itself)  of  construing  a 
will  according  to  the  true  intent  of 
the  testator  compels  us  to  hold  that 
the  subsequently  acquired  lands 
passed  by  the  will  in  lieu  of  titiose 
specifically  devised,  but  sold  by  the 
testator  before  his  death.  We  do 
not  think  the  statute  nor  the  rule 
stated  and  bottomed  on  the  statute 
requires  us  to  go  so  far.  If  such 
was  in  fact  the  intention  of  the  tes- 
tator, we  agree  that  the  common  law 
has  been  so  far  changed  as  to  have 
permitted  the  use  of  a  residuary 
clause  by  the  testator,  explicitly  de- 
claring that  all  his  property,  with- 
out description  or  reservation, 
should  pass  by  the  will;  but,  as  we 
have  seen,  there  is  no  such  clause. 
And  so  the  difficulty  we  meet  upon 
this  contention  is  that  the  will  made 
does  not  express  the  intent  urged 
on  us. 

In  a  case  similar,  if  not  on  all 


fours  with  the  instant  one,  it  was 
held  by  the  supreme  judicial  court 
of  Maine  that,  where  a  testator  de- 
vises real  estate  and  subsequently 
conveys  it  to  a  person  other  than 
the  devisee,  the  devise  thereby  be- 
comes impliedly  revoked,  and  in  such 
case  the  proceeds  of  the  sale,  absent 
a  specific  provision  in  the  will  so 
declaring,  do  not  go  to  that  devisee, 
but  to  the  residuary  legatee. 
Emery  v.  Union  Soc.  79  Me.  334,  9 
Atl.  891.  And  the  above  case  was 
so  ruled,  although  the  rule  of  con- 
struction according  to  the  true  in- 
tent of  the  testator  was  fully  recog- 
nized as  being  in  force  in  Maine. 

This  precise  point  is  a  matter  of 
first  impression  in  this  court,  so  far 
as  our  own  researches  or  those  of 
counsel  in  the  case  have  enlightened 
us.  For  they  have  cited  us  no  local 
cases  in  point,  nor  have  we  been 
able  to  find  any  precisely  apposite. 
Discussing,  however,  what  we  con- 
sider the  principles  involved,  it  was 
held  by  tiie  St.  Louis  court  of  ap- 
peals that  the  alienation  of  devised 
property  by  the  testator  in  his  life- 
time renders  the  will  pro  tanto  void, 
notwithstanding  our  statute  provid- 
ing the  methods  of  revoking  wills. 
Cozzens  v.  Jamison,  12  Mo.  App. 
452.  In  tills  case  the  learned  St. 
Iiouis  court  of  appeals,  at  page  457, 
said:  "The  doctrine  runs  through 
all  the  cases  that  the  devisor  must 
be  seised  of  the  same  estate  at  the 
time  of  his  death  that  he  was  seised 
of  when  he  made  his  will,  to  make 
it  a  good  devise.    Ballard  v.  Carter, 

5  Pick.  116,  16  Am.  Dec.  377.  If 
there  is  a  subsequent  conveyance  of 
the  whole  estate,  the  testamentary 
disposition  is  defeated  wholly.  If 
the  conveyance  be  of  a  part  only,  the 
operation  is  pro  tanto.   Toller,  Exrs. 

6  Admrs.  19.'' 

The  case  of  Durboraw  v.  Durbo- 
raw,  67  Kan.  139,  72  Pac.  566,  is 
urged  as  being  precisely  in  point. 
We  cannot  agree  to  this  suggestion. 
There  was  in  that  case  what  we  re- 
gard as  a  fairly  plain  residuary 
clause.  In  fact,  the  case  rode  off 
upon  this  very  point.  For  the  su- 
preme  court  of   Kansas   in  effect 
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ruled  that  all  of  the  property  passed 
by  what  was  tantamount  to  a  resid- 
uary clause.  Hence  in  our  view  the 
Durboraw  Case  has  no  compelling, 
or  even  appealing,  relevancy  to  the 
vexing  question  confronting  us  in 
the  case  at  bar. 

The  presumption  that  a  testator 
does   not   intend    to   die    intestate 

fividenee-  ^s  to  any  part  of 

presmnption  ••    his  property  is  also 

to  lnte.t.ey.  ^^^^^    ^^    ^    ^^^^^^ 

why  we  should  hold-  that  the  after- 
acquired  property  passed  by  this 
will.  We  recognize  and  concede  the 
rule  urged.  McMahan  v.  Hubbard, 
217  Mo.  loc.  cit.  637,  118  S.  W.  481. 
But  we  think  it  has  no  application 
to  the  condition  presented.  The 
proper  function  of  the  presumption 
invoked  is  to  throw  light  upon  the 
intent  of  the  testator,  when  that  in- 
tent is  dark  and  it  is  sought  to  as- 
certain it  from  the  language  used  in 
the  will.  Such  a  presumption  per- 
forms but  a  negligible  office  when 
invoked  to  illuminate  a  condition 
arising  long  after  the  will  was  writ- 
ten, and  which  originated  wholly 
dehors  the  words  of  the  will,  and 
years  subsequent  to  the  execution 
thereof.  In  such  case  it  would  seem 
that,  since  the  thing  done  was  tan- 
tamount to  and  operated  as  a  revo- 
cation pro  tanto,  the  latter  inten- 
tion is  as  easily  to  be  inferred  from 
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the  facts  as  the  former.  That  the 
presumption  arises  in  an  effort  to 
construe  the  language  used  in  the 
will  in  the  light  of  the  circumstances 
existing  when  the  will  was  written, 
seems  obvious  from  the  reason  given 
for  invoking  it  at  all ;  for  it  is  said 
that  the  presumption  is  used  in 
order  "that  the  instrument  may  not 
perish,  and  the  manifest  intent  of 
the  parties  be  not  defeated  by  the 
palpable  error  of  the  scrivener." 
Ibid.  Here  there  is  no  suggestion 
that  the  scrivener  did  not  write  ex- 
actly what  the  testator  intended 
should  be  written.  If  the  conditions 
had  not  changed  years  afterwards, 
the  language  of  the  will  was  in  all 
things  clear  and  sufficient.  The. 
difficulty  is  not  that  the  language 
does  not  express  the  intent  which 
was  in  the  mind  of  the  testator  when 
he  made  the  will;  the  difficulty  lies 
In  the  fact  that  years  afterwards 
the  testator  changed  his  mind.*  The 
language  of  a  will  is  to  be  construed 
in  the  light  of  the  circumstances 
existing  when  the  will  is  written; 
the  will  operates,  however,  upon  the 
property  existing  when  death  oc- 
curs. 

We  conclude  that  the  learned  trial 
court  took  the  proper  view  of  the 
case,  and  that  the  judgment  ought  to 
be  affirmed.    Let  it  be  so  ordered. 

All  concur. 


ANNOTATION, 


Property  purchased  with  proceeds  of  sale  of  subject  of  devise  or  bequest  as 

passing  thereunder. 


The  present  annotation  is  confined 
strictly  to  the  subject  stated  in  the 
title,  and  consequently  does  not  in- 
clude cases,  where  there  is  a  mere 
change  in,  or  alteration  of,  the  sub- 
ject of  the  devise  or  bequest,  as  dis- 
tinguished from  a  substitution  of  a 
new  thing  purchased  with  the  pro- 
ceeds of  the  sale  of  the  property  spe- 
cifically devised  or  bequeathed. 

It  is,  undoubtedly,  the  general  rule, 
not  only  that  a  specific  legacy  is,  in 
effect,  revoked  by  a  sale  of  the  sub- 
ject-matter by  the  testator  during  his 


lifetime,  but  that  such  a  legacy  is 
adeemed  by  a  material  or  radical  al- 
teration or  change  in,  or  substitution 
of,  something  else  in  place  of  the 
subject-matter  thereof.  Consequent- 
ly, when  a  sale  of  the  subject  of  the 
devise  or  bequest  is  made,  and  other 
property  is  purchased  with  the  pro- 
ceeds, the  question  arises  whether  or 
not  the  property  so  purchased  may  be 
substituted  for  that  sold  so  as  to  pass 
under  the  specific  devise  or  bequest 
in  the  will.  Upon  this  question  there 
is  practically  a  unanimity  of  opinion 
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to  the  effect  that  the  property  into 
which  the  proceeds  have  been  con- 
verted cannot  be  substituted,  and, 
therefore,  that  the  devise  or  bequest 
fails.  The  following  cases  lay  down 
this  rule: 

United  States. — Georgia  Infirmary 
V.  Jones  (1889)  37  Fed.  750,  appeal 
dismissed  in  (1893)  149  U.  S.  774,  37 
L.  ed.  966,  13  Sup.  Ct.  Rep.  1047. 

Georgia. — Lang  v.  Vaughn  (1911) 
137  Ga.  671,  40  L.R.A.(N.S.)  542.  74 
S.  E.  270,  Ann.  Cas.  1913B,  52. 

Illinois.  —  Updike  v.  Tompkins 
(1881)  100  111.  406  (dictum). 

Maine.— Tolman  v.  Tolman  (1893) 
85  Me.  317,  27  Atl.  184. 

Maryland.  —  Gardner  v.  McNeal 
(1911)  117  Md.  27,  40  L.R.A.(N.S.) 
553,  82  Atl.  988,  Ann.  Cas.  1914A,  119. 

Massachusetts. — See  Unitarian  Soc. 
v.  Tufts  (1890)  151  Mass.  76,  7  L.R.A. 
390,  23  N.  E.  1006. 

Missouri. — Dunlap  v.  Hart  (re- 
ported herewith)  ante,  1493. 

New  York. — Hosea  v.  Skinner 
(1900)  32  Misc.  653,  67  N.  Y.  Supp. 
527. 

Tennessee.  —  Tipton  v.  Tipton 
(1860)   1  Coldw.  252. 

Virginia. — May  v.  Sherrard  (1913) 
115  Va.  617,  79  S.  E.  1026,  Ann.  Cas. 
1915B,  1131. 

England.  —  Pattison  v.  Pattison 
(1832)  1  Myl.  &  K.  12,  39  Eng.  Re- 
print, 585,  2  L.  J.  Ch.  N.  S.  15;  Gard- 
ner v.  Hatton  (1833)  6  Sim.  93,  58 
Eng.  Reprint,  530;  Harrison  v.  Jack- 
son (1877)  L.  R.  7  Ch.  Div.  339,  47 
L.  J.  Ch.  N.  S.  142;  Macdonald  v.  Ir- 
vine (1878)  L.  R.  8  Ch.  Div.  104,  47 
L.  J.  Ch.  N.  S.  494,  38  L.  T.  N.  S.  155, 
26  Week.  Rep.  381;  Re  Freer  (1882) 
L.  R.  22  Ch.  Div.  622,  52  L.  J.  Ch.  N.  S. 
301,  31  Week.  Rep.  426. 

Ireland. — Holmes  v.  Langley  [1913] 
1  Ir.  R.  232. 

The  cases  generally  treat  the  ques- 
tion as  t)ne  of  ademption,  and  apply 
the  rule  that  the  sale  of  the  subject- 
matter  adeems  the  devise  or  bequest 
so  that  there  is  nothing  for  it  to  work 
upon,  notwithstanding  other  property 
has  been  purchased  with  the  proceeds, 
which,  therefore,  can  be  traced. 

For  instance,  in  the  reported  case 
(Dunlap   v.    Hart,   ante,   1493)    the 


court  spoke  of  the  sale  of  the  specific- 
ally devised  property  as  an  ademption, 
which  prevented  the  passing  under 
the  devise  of  property  purchased  with 
the  proceeds. 

And  in  May  v.  Sherrard  (1913)  115 
Va.  617,  79  S.  E.  1026,  Ann.  Cas. 
1915B,  1131,  where  a  testator  adeemed 
a  specific  legacy  of  a  certain  house 
and  lot  by  selling  the  same,  it  was 
held  that  the  devisee  could  not  take 
other  real  estate  in  which  the  pro- 
ceeds were  in.  part  invested,  even 
though  the  testator,  by  a  subsequent 
codicil,  stated  that  the  house  and  lot 
had  been  sold  and  a  portion  of  the 
proceeds  invested  in  other  houses  and 
lots.  The  court  said  that  ademption 
depends  upon  a  rule  of  law,  and  not 
upon  the  intention  of  the  testator. 

Nor  can  a  mortgage,  in  which  the 
proceeds  of  a  mortgage  which  had 
been  specifically  bequeathed  were  in- 
vested by  testator's  agent  in  his  life- 
time, be  taken  in  lieu  of  the  be- 
queathed mortgage,  since  the  bequest 
in  such  a  case  is  adeemed.  Gardner 
v.  Hatton  (1833)  6  Sim.  93,  58  Eng. 
Reprint,  530. 

And  it  has  been  held  that  where  a 
testator  purchased  corporate  bonds 
with  the  proceeds  of  stock  which  had 
been  specifically  bequeathed  and  later 
sold  by  him,  the  bonds  could  not  be 
substituted  so  as  to  pass  under  the 
legacy.  Hosea  v.  Skinner  (1900)  32 
Misc.  663,  67  N.  Y.  Supp.  527. 

So,  in  Holmes  v.  Langley  [1913]  1 
Ir.  R.  232,  it  was  held  that  a  specific 
bequest  of  certain  bonds  had  been 
adeemed  by  their  sale  and  the  invest- 
ment of  the  proceeds  in  consols,  and 
that,  as  the  specific  property  appoint- 
ed had  ceased  to  exist,  there  was 
nothing  upon  which  the  bequest  could 
operate,  the  court  adhering  to  and 
applying  the  general  rule  that  a  mate- 
rial change  in  the  character  of  prop- 
erty specifically  bequeathed  or  de- 
vised works  an  ademption.  And 
again,  in  Macdonald  v.  Irvine  (1878) 
L.  R.  8  Ch.  Div.  (Eng.)  101,  47  L  J. 
Ch.  N.  S.  494,  38  L.  T.  N.  S.  155,  26 
Week.  Rep.  381,  it  was  held  that  bonds 
purchased  with  the  proceeds  of  the 
sale  of  bonds  which  had  been  specif- 
ically bequeathed  could  not  be  sub- 
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stituted  therefor,  but  went  into  the 
residue. 

And  in  Harrison  v.  Jackson  (1877) 
L.  R.  7  Ch.  Div.  iEng.)  339,  47  L.  J. 
Ch.  N.  S.  142,  where  corporate  stocks 
were  paid  off  during  the  testator's 
lifetime,  and  the  proceeds  reinvested, 
with  his  sanction,  in  other  securities, 
it  was  held  that  the  latter  could  not 
be  taken  under  the  legacy  in  lieu  of 
the  stocks  specifically  bequeathed; 
and  this,  notwithstanding  such  result 
might  defeat  the  testator's  intention. 

Likewise,  in  Gardner  v.  McNeal 
(1911)  117  Md.  27,  40.L.R.A.(N.S.) 
553,  82  Atl.  988,  Ann.  Gas.  1914A,  119, 
it  was  held  that  a  bequest  of  corporate 
stock  was  adeemed  by  its  sale  by  tes- 
tator's agent,  whose  act  was  ratified, 
and  the  investment  of  the  proceeds  in 
other  stock,  and  that  the  new  stock 
could  not  be  substituted  for  the  for- 
mer to  answer  the  bequest. 

And  it  has  been  held  that  where 
corporate  stock,  which  has  been  spe- 
cifically bequeathed,  is  sold  under  an 
order  in  lunacy,  and  the  proceeds  re- 
invested in  other  securities,  the  lat- 
ter do  not  pass  under  the  legacy,  even 
though  the  court,  in  directing  the  sale, 
ordered  that  the  proceeds  be  ear* 
marked.  Re  Freer  (1882)  L.  R.  22 
Ch.  Div.  (Eng.)  622,  52  L.  J.  Ch.  N.  S. 
301,  31  Week.  Rep.  426.  But,  in  con- 
nection with  this  case,  see  Re  Vuille 
[1918]  1  Ir.  R.  6,  in  which,  as  set  out  in 
Mews'  Ann.  Dig.  (1918)  col.  410,  and 
Butterworths'  Ann.  Dig.  (1918)  col. 
594,  it  was  held  that,  where  a  testa- 
trix, a  partner  in  a  school,  bequeathed 
**my  share  of  the  furniture  and  good 
will  in  the  F.  school,  which  amount 
to  £600,"  and  thereafter,  under  an 
order  in  lunacy,  the  continuing  part- 
ners bought  such  sh&re  for  £600, 
which  was  invested  in  consols,  it  was 
unnecessary  to  decide  whether  the  or- 
der in  lunacy  worked  an  ademption  of 
the  legacy,  since,  as  the  bequest  was 
of  an  ascertained  sum  of  £600,  the 
legatee  was  entitled  to  the  consols  in 
which  that  amount  had  been  invest- 
ed. 

In  Pattison  v.  Pattison  W882)  1 
Myl.  &  K.  12,  89  Eng.  Reprint,  585,  2 
L.  J.  Ch.  N.  S.  15,  where  testator  spe- 
cifically bequeathed  certain  ''long  an- 


nuities," but  afterwards  sold  the 
same,  and  with  the  produce  purchased 
new  annuities  having  a  slightly  dif- 
ferent time  of  maturity,  it  was  held 
that  the  legacy  was  adeemed,  because 
the  specific  thing  bequeathed  did  not 
exist  at  the  testator's  death.  In  this 
case  it  also  appeared  that,' subsequent 
to  the  purchase  of  the  new  annuities, 
the  testator,  by  a  codicil,  in  terms 
"confirmed"  his  former  will,  but  the 
court  said  that  there  could  be  no  re- 
lief upon  the  ground  of  mistaken  de- 
scription. 

In  Tipton  v.  Tipton  (1860)  1  Coldw. 
(Teniu)  252,  where  testator  specific- 
ally bequeathed  a  certain  note,  but 
later  sold  the  same  and  took  the  note 
of  the  purchaser  in  payment,  it  was 
held  that  the  legacy  was  extinguished, 
since  "nothing"  remained  to  which 
the  words  of  the  will  could  apply. 
And  in  Tolman  v.  Tolman  (1893)  85 
Me.  317,  27  Atl.  184,  where  notes  se- 
cured by  a  mortgage  were  specifically 
bequeathed,  and  later  surrendered, 
and  a  reconveyance  taken,  after  which 
the  land  was  again  sold  to  another 
by  the  testator,  and  notes  taken  which 
remained  unpaid  when  he  died,  it  was 
held  that  the  legacy  was  adeemed,  and 
that  the  new  notes  could  not  be  sub- 
stituted so  as  to  pass  under  the  be- 
quest. 

In  Georgia  Infirmary  v.  Jones 
(1889)  37  Fed.  750,  appeal  dismissed 
in  (1893)  149  U.  S.  774,  37  L.  ed.  966, 
13  Sup.  Ct.  Rep.  1047,  it  was  held  that 
securities  purchased  with  the  pro- 
ceeds of  certain  claims  which  had 
been  specifically  bequeathed,  but  had 
been  collected,  could  not  pass,  al- 
though the  purchased  securities  were 
sufficient  to  have  paid  the  legacy; 
since  it  must  be  regarded  as  adeemed 
by  the  collection. 

In  Georgia,  under  statutes  provid- 
ing that  a  legacy  is  adeemed  or  de- 
stroyed "when  the  testator  conveys  to 
another  the  specific*  property  be- 
queathed, and  does  not  afterwards  be- 
come possessed  of  the  same,"  but  that 
"if  the  testator  exchanges  the  proper- 
ty bequeathed  for  other  of  the  like 
character,  or  merely  changes  the  in- 
vestment of  a  fund  bequeathed,  the 
law  deems  the  intention  to  be  to  sub- 
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stitute  the  one  for  the  other/'  in  which 
case  the  legacy  shall  not  fail,  it  has 
been  held  that  an  absolute  sale  of 
land  devised  constituted  an  ademption 
of  the  devise,  and  that  the  personalty 
in  which  the  testator  invested  the  pro- 
ceeds did  not  pass  to  the  legatee,  there 
being  nothing  in  the  will  to  show  a 
contrary  intent.  Lang  v.  Vaughn 
(1911)  137  Ga.  671,  40  L.R.A.(N.S.) 
542,  74  S.  E.  270,  Ann.  Gas.  1913B, 
52. 

In  the  reported  case  (Dunlap  v. 
Hart,  ante,  1493),  the  court  also  dis- 
cussed the  question  under  considera- 
tion from  the  viewpoint  of  revocation, 
holding  that  a  specific  devise  of  real 


estate  does  not  pass  to  the  devisee 
other  realty  purchased  by  the  testator 
after  selling  the  devised  property, 
since  the  sale  operated  as  a  revoca- 
tion of  the  specific  devise.  However, 
the  court  said  that  it  was  not  ''en- 
tirely accurate"  to  treat  the  question 
as  one  of  revocation.  And  see  May  v. 
Sherrard  (1913)  116  Va.  617,  79  S.  E. 
1026,  Ann.  Gas.  1915B,  1131  (set  out 
supra),  wherein  the  court  said  that 
if  the  gift  in  question  be  treated  as  a 
devise  of  real  estate  it  was  "revoked** 
by  the  alienation  thereof  by  the  tes- 
tator, but  that  if  it  be  regarded  as  a 
specific  bequest  or  legacy  it  was 
adeemed.  G.  J.  G. 


STATE  OF  SOUTH  CAROLINA 

V. 

R.  L.  QUINN  et  al.,  Appts. 

South  Carolina  Supreme  Court  ^^  Octolfer  8,  1913, 
'(—  S.  C.  — ,  97  S.  E.  62.) 

Seizure  —  absence  of  warrant  —  effect. 

1.  A  Constitution  securing  against  unreasonable  searches  and  seizures 
and  providing  that  no  warrant  shall  issue  but  upon  probable  cause,  par- 
ticularly describing  the  place  to  be  searched  and  the  person  or  thing  to  be 
seized,  does  not  prohibit  a  seizure  veithout  warrant,  where  there  is  no  need 
of  a  search,  but  the  contraband  subject-matter  is  fully  disclosed  and  open  to 
the  eye  and  hand. 

[See  note  on  this  question  beginning  on  page  1514.] 

Trial  —  statement  of  testimony  hf 
court. 

4.  It  is  not  unlawful  for  a  trial 
court  to  state  testimony  about  which 
there  is  no  di^ipute. 

—  motion  for  directed  verdict  —  ef- 
fect. 


Search  —  seizing  liquor  in  plain  view. 

2.  No  unconstitutional  search  oc- 
curs where  a  police  officer,  on  ap- 
proaching the  side  of  an  automobile 
in  which  some  of  the  occupants  are 
drunk,  sees  bottles  containing  whisky 
in  the  car,  and  seizes  the  liquor  and 
arrests  the  occupants  of  the  car,  al- 
though he  has  no  warrant  for  such 
procedure. 

[See  24  R.  C.  L.  704,  706.] 

Definition  —  search. 

3.  A  search  implies  invasion  and 
quest,  and  that  implies  some  sort  of 
force,  actual  or  constructive,  much  or 
little. 

[See  24  R.  C.  L.  701.] 


5.  A  motion  for  a  directed  verdict 
is,  in  its  nature,  a  demurrer  to  the 
evidence,  and,  therefore,  a  quasi  ad- 
mission of  its  truth. 

Arrest  —  necessity  of  warrant. 

6.  One  may,  under  a  Constitution 
guaranteeing  due  process  of  law,  be 
arrested^  without  warrant  if  he  is  dis- 
covered in  the  act  of  violating  the  law. 

[See  2  R.  C.  L.  452,  458.] 


(Watts,  J.,  dissents.) 


STATE  V.  QUINN.  1501 

(—  B.  C.  — ,  97  8.  B,  6M.) 

Appeal  by  defendants  from  a  judgment  of  the  Common-  Pleas  Circuit 
Court  for  Greenville  County  convicting  them  of  unlawfully  transporting 
liquor.    Affirmed. 


The  exceptions  mentioned  in  the 
opinion  are  as  follows: 

That  his  Honor  erred  in  refusing 
to  direct  a  verdict  of  not  guilty, 
when  the  undisputed  testimony 
showed  that  the  evidence  upon 
which  the  defendants  were  arrested 
and  convicted  was  obtained  by  an 
unlawful  search  of  the  persons  and 
property  of  the  defendants,  without 
due  process  of  law. 

Because  his  Honor  erred  in  refus- 
ing to  direct  a  verdict  of  not  guilty, 
when  the  undisputed  testimony 
showed  that  the  defendants  were 
stopped,  their  persons  and  property 
forcibly  searched  under  the  author- 
ity of  neither  an  arrest  nor  a  search 
warrant,  and  without  due  process  of 
law,  and  when  it  was  admitted  by 
the  officers  that  the  arrest  was  made 
only  after  evidence  procured  by 
such  unlawful  search. 

That  his  Honor  erred  in  that  he 
charged  upon  the  facts  of  the  case 
in  violation  of  §  26,  art.  6,  of  the 
Constitution  of  1895,  by  the  follow- 
ing statement  in  the  presence  of  the 
jury:  "There  is  testimony  offered 
in  this  case  to  show — ^now,  Mr. 
Foreman  and  gentlemen,  I  don^t 
say  it  shows ;  to  show — that  the  wit- 
nesses, or  rural  policemen  of  the 
county  of  Greenville,  and  of  course 
the  law  invests  them  with  the  pow- 
er and  authority  governing  such  of- 
ficers,— ^that  upon  information  com- 
municated to  them  they  went  out 
for  the  purpose  of  finding  the  de- 
fendants in  this  case;  that  the  de- 
fendants were  in  an  automobile 
drunk  on  the  public  highway,  and  at 
the  time  running  their  automobile  in 
excess  of  the  legal  rate  of  speed ; 
that  as  soon  as  the  opportunity  was 
presented  they  made  a  search  of 
the  automobile  in  question,  and 
found  the  liquor  which  has  been  of- 
fered in  evidence,  consisting  of  2 
quarts,  and  a  quart  bottle  about  half 
full.  Whereupon  they  were  arrest- 
ed and  taken  to  jail." 

That  his  Honor. erred  in  charging 
the  jury  that  the  law  governing  the 


conduct  of  rural  policemen  for 
Greenville  county  was  as  contained 
in  §  2  of  an  act  passed  in  1914  (Acts 
of  1914,  p.  754)  which  reads  as  fol- 
lows: "Duty  to  Patrol  County: — 
That  it  shall  be  the  duty  of  the  said 
rural  policemen,  under  the  direc- 
tion of  the  chief,  to  patrol  and  po- 
lice the  county,  and  to  prevent  or 
detect  offenses  against  the  criminal 
law,  and  prosecute  all  persons  for 
violation  of  the  criminal  law  of 
every  kind,  making  arrests  upon 
their  own  initiation,  as  well  as  upon 
complaint  or  information,  and  to 
seize  without  warrant,  and  hold  all 
alcoholic  liquors  in  possession  of 
any  person  for  unlawful  use,  and 
...  if  such  action  be  begun  and 
the  judgment  of  the  court  be  ad- 
verse to  the  plaintiff,  then  such 
liquors  shall  be  destroyed  publicly 
by  the  chief  of  rural  police,  and  such 
rural  policemen  shall  report  all 
their  acts,  and  all  known  or  sus- 
pected violations  of  criminal  law  to 
the  chief,  who  shall  make  such  re- 
ports, and  give  such  information  as 
may  be  requested  by  the  solicitor, 
the  grand  jury  or  the  legislative  del- 
egation of  said  county*' — since  said 
section  is  in  violation  of  §  6,  art.  1, 
of  the  Constitution  of  South  Caro- 
lina of  1895,  and  of  S  1,  art.  14,  of 
the  amendments  of  the  United 
States  Constitution,  and  of  §  16,  art. 
1,  of  the  Constitution  of  South  Car- 
olina of  1895. 

That  his  Honor  erred  in  charging 
the  jury  that  the  law  governing 
the  conduct  of  rural  policemen  for 
Greenville  county  was  as  contained 
in  §  3  of  an  act  passed  in  1914  (Acts 
of  1914,  p.  755)  which  reads  as  fol- 
lows: "That  said  policemen  shall 
have  authority  for  any  freshly  com- 
mitted crime,  to  arrest  without  war- 
rant, and  said  policemen  shall, 
while  pursuing  a  criminal,  or  sus- 
pected criminal,  have  authority  to 
make  arrest,  or  arrests,  in  incorpo- 
rated cities  and  towns,  and  in  pur- 
suit of  the  criminal  to  enter  homes, 
or  break  therein,  whether  in  their 
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own  county  or  in  an  adjoininsT 
county ;  and  they  shaU  have  the  au- 
thority to  summon  the  posse  comita- 
tus  to  assist  in  enforcing  the  laws, 
and  any  person  who  shall  fail  to 
respond  and  render  assistance, 
when  so  summoned^  shall  be  guilty 
of  misdemeanor,  and,  upon  convic- 
tion, shall  be  punished  by  imprison- 
ment for  not  exceeding  thirty  days, 
or  fine  of  not  «cceeding  one  hundred 
($100)  dollars" — since  said  section 
is  in  violation  of  §  5,  art.  1,  of  the 
Constitution  of  South  Carolina  of 
1895,  and  of  |  1,  art  14,  of  the 
amendments  of  the  United  States 
Constitution,  and  of  §  16,  art.  1,  of 
the  Constitution  of  South  Carolina 
of  1895. 

Because  the  court  erred  in  not 
granting  defendants  a  new  trial  up- 
on the  grounds  of  motion  for  a  new 
trial  as  set  forth  in  the  record. 

Further  facts  appear  in  the  opin- 
ion of  the  court. 

Messrs.  Bonham  A  Price  for  appel- 
lants. 

Mr.  J.  Robert  Martin  for  the  State. 

Gage,  J.,  delivered  the  opinion  of 
the  court: 

Indictment  for  unlawfully  trans- 
porting liquor  in  Greenville  county ; 
verdict  of  guilty;  appeal  by  the  de- 
fendants. 

There  are  five  exceptions,  re- 
duced to  three  questions  in  the  ap- 
pellants' brief:  (1)  Verdict  ought  to 
have  been  directed  for  defendants; 

(2)  the  court  charged  on  the  facts; 

(3)  the  Act  of  1914  (28  Stat,  at  L. 
754)  is  in  violation  of  the  state  and 
Federal  Constitutions.  Let  'the  ex- 
ceptions be  reported.  The  prime 
contention  of  the  appellants  is  that 
liquor  was  discovered  by  an  illegal 
search  of  the  defendants,  and  that 
the  case  is  thus  brought  within  the 
late  case  of  Blacksburg  v.  Beam, 
104  S.  C.  146,  L.R.A.1916E,  714,  88 
S.  E.  441. 

Facts  make  a  case;  there  is  no 
such  thing  as  law  separable  from 
facts.  There  were  two  witnesses, 
both  for  the  state. 

The  testimony  of  Gossnell  shows 
this  transaction :  The  place  was  on 
the  Buncombe  road,  running  north 


out  of  the  city  of  Greenville,  and 
where  that  rood  and  the  track  of 
the  Southern  Railway  cross.  Gos- 
neD  and  Beamktt  were  rural  police- 
men, and  had  passed  north  up  tlie 
Buncombe  ipad  about  3  miles,  at 
which  point  th^r  met  the  defend- 
ants, Quinn,  BaUew,  Lee,  Vauf^ 
and  Beasley,  in  a  Ford  car,  going 
south  towards  the  city.  The  officers 
tamed  around  and  also  moved  south, 
following  the  Ford  car.  At  the 
crossing  of  the  highway  and  the 
railway  the  Ford  car  had  been  halt- 
ed, as  were  the  policemen,  too,  by  a 
passing  freight  train.  The  police- 
men alighted  from  the  car  and  stood, 
the  one  on  one  side,  and  the  other 
on  the  opposite  side  of  the  Ford  car. 
Ballew  was  driver  of  the  Ford  car, 
and  Quinn  sat  by  him.  The  three 
others  were  on  the  back  seat,  and 
those  three  were  drunk.  The  officers 
found  on  the  back  seat  a  full  quart 
of  whis^,  and  Beamlett  picked  up  a 
full  quart  of  whisky  down  about 
the  front  i^ere  Ballew  sat.  Quinn 
had  something  in  his  hands,  hdding 
it  down  between  his  legs,  and  Goss- 
nell pulled  it  out,  and  it  was  a  quart 
bottle  of  whisky,  full.  At  that  stage 
the  arrest  was  made. 

The  testimony  of  Beamlett  shows 
this  transactioii :  The  policemen 
alighted  at  the  crossing  and  walked, 
one  on  one  side,  and  one  on  the  other 
side  of  the  Ford.  The  occupants  of 
the  Ford  car  were  all  under  the  in- 
fluence of  liquor,  save  Ballew,  and 
two  of  them  were  drunk  to  helpless- 
ness. This  policeman  found  1  quart 
in  the  back  of  the  car,  at  the  feet  of 
juee. 

The  defendants  offered  no  testi- 
mony. It  is  true  both  policemen 
testified  in  ipsissima  verba  that  they 
stopped  and  "searched  the  persons'* 
of  the  occupants  of  the  car,  and  that 
they  had  no  warrant  issued  to  them 
by  an  officer  which  empowered  them 
to  do  so.  But  whether  there  was  a 
"search"  depends  upon  what  was 
said  and  done  by  the  officers  at  the 
time  and  place,  and  not  upon  the 
words  with  which  they  have  charac- 
terized their  acts. 

The  facts  which  we  have  recited. 
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and  about  iiehich  there  is  no  dispute, 
show  that  there  was  no  arrest  made 
until  the  liquor  was  discovered  in 
the  Ford  car  by  the  officers.  And 
the  facts  show,  also,  that  there  was 
certainly  no  ''search"  of  the  persons 
of  the  occupants  of  the  Ford  car  to 
discover  the  liquor.  On  the  con- 
trary, while  the  Ford  car  was  at 
rest,  waiting  for  the  passage  across 
the  highway  of  the  freight  train, 
the  policemen  also  came  to  a  stop, 
and,  disembarking  from  their  car 
and  looking,  saw  some  of  the  liquor 
unconcealed  in  the  Ford  car. 

It  will  not  be  denied  that,  had  the 
officers  come  by  chance  upon  the 
Ford  car,  manifestly  loaded  with 
whisky  and  being  transported  for 
unlawful  use,  in  such  a  case  a  sei- 
zure of  the  liquor  and  an  arrest  of 

se.rcit-.ei.in.  the  couvcyors  would 
iiqnor  in  plain  have  bceu  lawful, 
^**'^-  and  that  without  a 

warrant  to  arrest  or  a  warrant  to 
seize.  The  instant  case  is  essential- 
ly none  other  than  that  supposed. 

The  Constitution  prohibits  abso- 
lutely unreasonable  searches,  and  it 
prohibits  any  search  save  upon  a 
warrant  duly  issued.    It  requires  a 

sei.nre-nb.ence  Warrant  to  seize 
of  ifvarrnnt—  only  in  thoso  iu- 
*'***'*•  stances    where    the 

seizure  is  assisted  by  a  necessary 
search.  It  does  not  prohibit  a  sei- 
zure without  warrant  where  there  is 
no  need  of  a  search,  and  where  the 
contraband  subject-matter  is  fully 
disclosed  and  open  to  the  eye  and 
hand.    Art.  1,  §  16. 

There  was  no  search  in  the  in- 
stant case,  for  search  implies  in* 
vasion  and  quest,  and  that  implies 

some  sort  of  force, 
actual  or  construc- 
tive, much  or  little. 
The  provision  of  the  Constitution 
now  considered  was  adopted  to  save 
a  citizen's  person  and  his  house 
from  invasion  by  some  sort  of  force, 
except  the  invasion  is  had  in  the 
most  guarded  way.  See  State  v. 
Wimbush,  9  S.  C.  313,  and  the  opin- 
ion of'  Simonton,  J.,  in  Bound  v. 
South  Carolina  R.  Co.  (C.  C.)  57 
Fed.  485. 


Definition-* 
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We  do  not  find  so  much  in  the 
books ;  but  that  some  force  must  be 
exercised  is  evident  from  the  his- 
tory of  the  constitutional  provision ; 
and  that  is  the  necessary  implication 
of  the  words  of  the  Constitution,  of 
the  statute,  and  of  the  decisions. 
There  is  a  luminous  discussion  of 
the  history  of  search  and  seizure  by 
Mr.  Justice  Bradley  in  Boyd  v.  Unit- 
ed States,  116  U.  S.  616,  29  L.  ed. 
746,  6  Sup.  Ct.  Rep.  524.  See  also 
Cooley,  Const.  Law,  4th  ed.  p.  367. 

The  undisputed  testimony  in  the 
instant  case  shows  there  was  no 
exercise  of  any  sort  of  force,  but,  on 
the  contrary,  the  condition  was 
manifest  to  him  who  had  eyes  t9  see. 
The  case  is  largely  governed  by 
what  was  decided  in  State  v.  Byrd, 
72  S.  C.  109,  51  S.  E.  544.  It  was 
there  held :  "Under  §  16  of  article 
1  of  the  state  Constitution  which 
protects  the  citizen  from  unreason- 
able seizure  of  his  person  and  prop- 
erty, there  is  no  doubt  a  limit  to  the 
power  of  the  general  assembly  to  au- 
thorize arrest  of  the  citizen  without 
warrant;  but  we  do  not  think  that 
limit  has  been  reached  when  an  offi- 
cer is  required  to  arrest  without 
warrant  one  whom  he  discovers  in 
the  act  of  violating  the  criminal 
law."    (Italics  have  been  supplied.) 

The  next  issue  arises  out  of  what 
the  court  said,  not  in  the  charge, 
but  when  it  ruled  against  the  formal 
motion  for  the  direction  of  a  ver- 
dict.    It  has  been  held  more  than 

once    that    it    is    not    Trlnl-.tatement 

unlawful  for  a  trial  ©i  tctimony  by 
court  to  state  testi-  *•"*• 
mony  about  which  there  was  no  dis- 
pute. In  the  instant  case  the  court 
said :  "The  testimony  tends  to  show 
.  .  .  that  upon  information  com- 
municated to  them  they  (the  police- 
men) went  but  for  the  purpose  of 
finding  the  defendants ;  that  the  de- 
fendants were  in  an  automobile 
drunk  on  the  public  highway  and  at 
the  time  using  their  automobile  in 
excess  of  the  legal  rate  of  speed; 
that  as  soon  as  the  opportunity  was 
presented  they  made  a  search  of  the 
automobile  in  question  and  found 
the  liquor  which  had  been  offered  in 
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evidence     .     .     .     whereupon  they 
were  arrested  and  taken  to  jail." 
The  motion  for  a  directed  verdict 

amotion  for  ^as  in  its  nature  a 
dfrected  verdict  demurrer  to  the  evi- 
"*"**"*•  dence,  and  therefore 

a  quasi  admission  of  the  truth. 

The  third  issue  made  by  the  ap- 
peal involves  a  testing  of  the  Act  of 
1914  (28  Stat,  at  L.  754)  when  laid 
by  the  side  of  the  state  Constitu- 
tion; for,  as  no  Federal  question  is 
involved,  the  Federal  Constitution 
has  no  relevancy.  The  suggestion 
of  the  appellant  is  that  §§2  and  3 
of  that  act  violate  the  due  process 
clause  of  the  state  Constitution 
(art.  1,  §  5),  and  also  the  search 
and  deizure  clause  of  the  same  in- 
strument. Art.  1,  §  16.  These  sub- 
jects are  akin,  and  the  issues  will 
be  considered  together.  The  statute 
is  to  be  judged,  of  course,  with  ref- 
erence only  to  the  facta  of  the  in- 
stant case ;  if,  when  applied  to  those 
facts,  it  conforms  to  the  superior 
rule  of  the  Constitution,  then  no 
fault  is  to  be  found  with  it. 

The  second  section  of  the  statute 
deals,  inter  alia,  with  seizures,  and 
it  does  empower  police  officers  "to 
seize  without  warrant  ...  all 
alcoholic  liquors  in  the  possession  of 
any  person  for  unlawful  use."  It 
does  not  authorize  a  search  of  a 
man's  person  or  his  house  without  a 
warrant.  In  the  instant  case  the 
seizure  was  made  without  warrant 
to  seize ;  but  so  much  was  lawful  be- 
cause, as  before  stated,  there  was  no 
search  necessary  and  none  was 
made. 

The  third  section  of  the  statute 
deals,  inter  alia,  with  arrests,  and 
it  does  empower  police  oificers,  '*f  or 
any  freshly  committed  crime,  to  ar- 
rest without  warranty."  The  sub- 
ject of  "arrest  of  the  person"  is 
not  mentioned  in  the  state  Constitu- 
tion save  in  three  inrtances  not  rele- 
vant here.  Art.  2,  §  14 ;  art.  3,  §  13 ; 
art.  13,  §  2.    The  due  process  clause 


of  the  Constitution,  however,  pro- 
tects the  citizen  from  unlawful  ar- 
rests. 

By  the  common  law  (that  law 
which  due  process  guarantees)  a 
citizen  may  be  ar- 
rested without  war-  tf^^iT^i^"'^^ 
rant  who  is  dis- 
covered in  the  act  of  violating  the 
law.  City  Council  v.  Payne,  11  S. 
C.  L.  (2  Nott  &  M'C.)  475;  State  v. 
Sims,  16  S.  C.  486.  In  the  instant 
case  the  defendants  were  discovered 
flagrante  delicto;  they  were  in  the 
very  act  of  transporting  contraband 
liquor. 

We  are,  therefore,  of  the  opinion 
that,  when  applied  to  the  facts  of 
the  instant  case,  no  fault  can  be 
found  in  the  statute  in  the  respects 
indicated. 

The  judgment  of  the  Circuit 
Court  is  affirmed. 

Gary,  Ch.  J.,  and  Hydrick  and 
Eraser,  JJ.,  concur. 

Watts,  J. : 

I  dissent,  and  think  judgment 
should  be  reversed. 


NOTE. 

The  holding  of  the  reported  case 
(State  v.  Quinn,  ante,  1500),  that  a 
constitutional  provision  against  un- 
reasonable searches  and  seizure  does 
not  preclude  the  making  of  a  seizure 
without  a  warrant  previously  pro- 
cured where  no  search  is  required,  is 
in  accord  with  other  decisions  on  the 
point,  as  is  shown  by  an  annotation 
of  the  question :  "Constitutional  guar- 
anties against  unreasonable  searches 
and  seizures,  as  applied  to  search  for 
or  seizure  of  intoxicating  liquor"  on 
page  1514. 

It  should  be  noted,  however,  that  a 
seizure  without  a  warrant  cannot  be 
made,  except  under  the  authority  of  a 
statute  conferring  the  power  so  to  do. 
See  subd.  III.  b,  of  the  annotation  re- 
ferred to. 
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V. 

AUGUST  MARXHAUSEN. 

Michigan  Supreme  Court -^  February  IS,  1019, 

(—  Mich.  — ,  171  N.  W.  557.) 

Search  and  seizure  —  search  for  into;Kicating  liquors. 

1.  Constitutional  protection  against  unreasonable  searches  and  seizures 
is  violated  by  police  officials  entering  a  man's  building  without  a  search 
warrant,  and  searching  for  and  carrying  away  intoxicating  liquor  there 
found. 

ISee  note  on  this  question  beginning  on  page  1514.] 


—  constitutional  protection* 

2.  Constitutional  provisions  against 
unreasonable  searches  and  seizures 
and  against  compelling  one  to  be  a 
witness  against  himself  secure  the  in- 
dividual in  his  person,  his  home,  and 
his  property  from  invasion  through 
unbridled  and  unrestrained  executive 
or  administrative  will. 

[See  24  R.  C.  L.  703.] 

—  return  of  property. 

3.  Intoxicating  liquor  seized  by  po* 
lice  officers  in  a  seaich  of  private 
property  without  warrant  should  be 
returned  to  the  owner  by  the  courts 
upon  his  application. 

[See  24  R.  C.  L.  706,  716,  717.] 

Evidence  —  secured  by  violation  of 
Constitution  —  effect. 

4.  The  court  will  not  pause  in  the 
trial  of  a  criminal  case  to  determine 
whether  or  not  competent  evidence  of- 
fered against  accused  was  obtained 
from  him  by  violation  of  the  constitu- 
tional provisions  against  unlawful 
searches  and  seizures,  or  furnishing 
evidence  against  oneself,  but  will  or- 
der a  return  of  evidence  so  secured  if 
application  is  made  before  trial. 

rSee  24  R.  C.  L.  702,  718.1 

Statute  —  construction  —  use  of  in- 
toxicating liquor. 

5.  A  statute  cannot  be  held  to  be 
limited  to  prohibition  of  personal  use 
of  liquor,  the  penal  section  of  which 
provides  for  punishment  of  any  person 
who  himself,  or  by  his  clerk,  agent,  or 
employee,  shall  violate  any  provision 
-of  the  statute. 


—  construction  —  intent   of   iegisla- 
tors. 

6.  The  court  cannot,  in  construing 
a  statute-  inquire  into  the  intent  of  the 
legislators. 

—  legislative  intent 

7.  The  court  in  the  construction  of 
a  statute  must  determine  the  legisla- 
tive intent  by  what  was  done  by  the 
legislature  as  an  entity. 

—  superseded  statute. 

8.  If  a  later  legislative  act  operates 
to  supersede  an  earlier  one  it  must  be 
accepted  as  the  latest^  and  finftl  dec- 
laration of  the  legislative  will. 

—  repeal  by  implication. 

9.  Repeals  by  implication  are  not. 
favored  in  the  law. 

—  what  constitutes  repeal. 

10.  Where  a  later  act  covers  the 
whole  subject,  contains  new  provi- 
sions evidencing  an  intent  that  it  shall 
supersede  the  former  law,  or  is  re- 
pugnant to  the  earlier  act,  it  operates 
as  a  repeal. 

—  regulation  of  intoxicating  liquors. 

11.  A  statute  completely  covering 
the  field  of  possession  and  sale  of  in- 
toxicating liquora,  expressly  repealing 
all  acts  and  parts  of  acts  in  conflict 
with  its  provisions,  repeals  an  act 
passed  a  few  days  earlier,  which .  is 
to  take  effect  on  the  same  day  provid- 
ed for  it,  but  which  merely  prohibits 
the  bringing  into,  carrying,  receiving, 
or  possession  in  the  state  of  intoxicat- 
ing liquors. 

[See  15  R.  C.  L.  383,  384.] 


Error  to  the  Circuit  Court  for  Wayne  County  (Dingeman,.J.)  to  review 
a  judgment  quashing  an  information  charging  defendant  with  violating 
the  Prohibition  Law.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 
3  A.L.R.— 95. 
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Messrs.  Charles  H,  Jasnowski,  Ed- 
win S.  ,Bartlett»  and  Alexander  J. 
Groesbeck,  Attorney  General,  for  the 
People. 

Messrs.  James  McNamara  and 
George  A.  Kelly  for  defendant  in  er- 
ror. 

Mr.  Henry  E.  Chase,  amicus  curise. 

Fellows,  J.,  delivered  the  opiHion 
of  the  court  : 

Defendant  is  the  owner  of  Calf 
island,  consisting  of  about  10  acres. 
It  is  located  in  the  Detroit  river, 
within  the  confines  of  Wayne  coun- 
ty. It  is  defendant's  home.  On  Au- 
gust 1,  1918,  while  defendant  was 
in  the  state  of  ^uth  Carolina,  and 
was  known  by  the  officers  to  be  ab- 
sent, five  inspectors  of  the  food  and 
drug  department,  the  marshal  of  the 
village  of  Trenton,  a  deputy  sheriff 
of  the  county,  and  the  justice  of  the 
peace,  who  afterwards  conducted  the 
examination  of  defendant,  went  to 
the  island.  Some  of  the  party  ef- 
fected an  entrance  to  the  dwelling 
house  without  breaking  locks  or 
doors,  searched  the  house,  found 
some  liquor  there,  and  also  found 
some  liquor  in  an  improvised  cellar 
and  at  other  points  on  the  premises. 
All  the  liquor  was  seized,  conveyed 
to  the  mainland,  and  from  there  to 
the  county  building  in  Detroit, 
where  it  was  stored.  All  this  was 
done  without  a  search  warrant  and 
without  consent  of  defendant.  Two 
days  later  a  complaint  was  filed, 
charging  defendant  with  the  viola- 
tion of  Act  161,  PubUc  Acts  1917. 
Upon  his  return  he  was  arrested, 
and  after  a  preliminary  examina- 
tion before  the  justice  of  the  peace, 
who  was  one  of  the  party  on  Au- 
gust 1st,  was  bound  over  for  trial. 
In  the  circuit  court  the  information 
was  quashed,  and  the  liquor  ordered 
returned  to  him. 

To  review  this  judgment  the 
prosecuting  attorney  sues  out  this 
writ  of  error,  under  the  provisions 
of  Aict  159,  Public  Acts  1917.  The 
following  are  the  errors  assigned: 

"(1)  The  court  erred  in  deciding 
that  Act  No.  161  of  the  Public  Acts 
of  the  state  of  Michigan  for'the  year 


1917  was  superseded  and  repealed 
by  Act  No.  S38  of  the  Public  Acts 
of  the  state  of  Michigan  for  the 
year  1917. 

"(2)  The  court  erred  in  entering^ 
an  order  quashing  the  information. 

"(3)  The  court  erred  in  directing: 
the  liquor  seized  to  be  restored  to 
the  defendant/' 

We  shall  consider  these  assign- 
ments of  error  in  their  inverse  or* 
der. 

1.  Section  10,  art.  2,  of  the  Con- 
stitution of  the  state,  provides: 
"The  person,  houses,  papers  and  pos- 
sessions of  every  person  shall  be  se- 
cure from  unreasonable  searches 
and  seizures.  No  warrant  to  search 
any  place  or  to  seize  any  person  or 
things  shall  issue  without  describ- 
ing them,  nor  without  probable 
cause,  supported  by  oath  or  affirma- 
tion." 

This  provision  is  the  same  as 
found  in  the  Constitution  of  1850, 
and  with  the  exception  of  the  use 
of  the  word  "person,"  in  place  of  the 
word  "individual,"  the  same  as 
found  in  the  Constitution  of  1835. 
It  is  in  effect  the  same  provision 
found  in  the  4th  Amendment  to  the 
Federal  Constitution. 

Section  16,  art.  2,  of  the  state 
Constitution,  provides :  "No  person 
shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himsetf , 
nor  be  deprived  of  life,  liberty  or 
property,  without  due  process  of 
law." 

Like  provisions  are  found  in  the 
5th  Amendment  to  the  Federal  Con- 
stitution. Similar  provisions  are 
found  in  the  constitutions  of  the  va- 
rious states  of  the  Union.  By  these 
provisions  the  rights  of  the  individ- 
ual are  secured;  the  provisions  of 
the  Federal  Constitution  securing 
the  citizen  from  arbitrary,  unlawful 
conduct  on  the  part  of  the  Federal 
government  and  its  officers,  and  the 
provisions  of  the  state  constitutions 
securing  the  citizen  from  arbitrary, 
unlawful  conduct  on  the  part  of  the 
state  and  its  officers.  These  provi- 
sions not  only  secure  the  individual 
in  "his  person,  his  home,  and  his 
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property  from  invasion  through  un- 
bridled   legislation, 
•lu'Sr^on-        but  they  also  secure 
jV^rJiJrj:?.  t^e  individual  in  his 

person,  his  home, 
and  his  property  from  invasion 
througii  unbridled  and  unrestrained 
executive  or  administrative  wiU.  It 
ought  not  to  be  necessary  to  recall 
the  fact  that  it  is  of  the  essence  of 
a  free  government  that  the  individ- 
ual shall  be  secure  in  his  person,  his 
home,  and  his  property  from  unlaw- 
ful invasion,  f rom  ^utilawf ul  search, 
from  ufHawfnl  seizure.  The  writing 
of  these  provisions  into  the  Federal 
Constitution,  into  every  constitution 
of  every  state  in  the  Union,  was  not 
an  idle  ceremony.  With  a  clearness 
of  vision  our  forefathers  provided 
for  a  lawful  search  and  seizure,  one 
supported  by  oath  or  afHrmation, 
describing  the  place  to  be  searched 
and  the  person  or  things  to  be 
seized,  and  in  the  same  section  safe- 
guarded the  rights  of  the  individual 
by  inhibiting  unreasonable  and  un- 
lawful search;  They  provided  an 
orderly  manner  for  search  and  sei- 
zure, and  prohibited  all  others. 

The  substance  of  the  provision 
found  in  the  4th  Amendment  to  the 
Federal  Constitution  was  proposed 
by  Mr.  Madison  in  the  seventh  sub- 
division of  his  first  amendment. 
Others  proposed  a  similar  provision, 
and  the  final  result  was  the  language 
found  in  this  amendment.  That  we 
may  better  understand  this  provi- 
sion, it  is  well  we  consider  some  of 
the  events  leading  up  to  its  adop- 
tion. Obviously  we  cannot,  within 
the  compass  of  this  opinion,  detail 
at  length  all  that  preceded  and  final- 
ly culminated  in  far-reaching  deci- 
sions by  the  courts  of  England.  At- 
tention is  directed  to  a  footnote 
which  will  be  found  in  Cooley's  Con- 
stitutional Limitations,  7th  ed.  be- 
ginning at  page  426.  It  will  suffice 
to  say  that  a  practice  had  grown  up 
in  England  of  issuing  so-called  writs 
of  assistance,  originally  by  the  Star 
Chamber,  and  later  by  the  Secretary 
of  State,  under  color  of  which  mes- 
sengers of  the  King  entered  any 
and  all  places  agreeable  to  them- 
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selves,  searched  and  seized  such  pa- 
pers and  evidences  as  their  will  dic- 
tated. These  writs  were  general  in 
their  character,  described  no  prem- 
ises, and  named  no  pcxsons  to  be 
searched.  Their  justification  at  that 
time  was  the  publication  of  seditious 
libels,  and  the  end  sought  the  sup- 
pression of  these  seditious  utter- 
ances^  The  practice  of  issuing  and 
serving  these  writs  was  of  long 
stitnding,  and  the  right  to  issue 
them  was  unassailed  for  many 
years;  indeed  this  was  one  of  the 
reasons  assigned  to  au&tain  their  va- 
lidity in  the  case  to  which  we  shall 
presently  refer.  But  Lord  Camden 
disposed  of 'this  claim  in  the  follow- 
ing language :  ''But  still  it  is  insist- 
ed that  there  has  been  a  general 
submission,  and  no  action  brought 
to  try  the  right.  I  answer,  there  has 
been  a  submission  of  guilt  and  pov- 
erty to  power  and  the  terror  of  pun- 
ishment. But  it  would  be  strange 
doctrine  to  assert  that  all  the  peo- 
ple of  this  land  are  bound  to  ac^ 
k]M>wledge  that  to  be  universal  law 
which  a  few  criminal  booksellers 
have  been  afraid  to  dispute." 

The  infraction  of  individual 
rights,  tolerated  then  as  now  un- 
der the  claim  of  necessity,  in  order 
to  enforce  the  law,  finally  came  be- 
fore the  courts  for  decision.  In  the 
case  of  Bntick  v.  Carrington,  19 
How.  St.  Tr.  1029,  Lord  Camden, 
pronouncing  the  judgment  of  the 
court,  laid  broad  and  deep  the  prin- 
ciples which  were  afterwards  crys- 
talized  in  the  4th  Amendment.  Of 
Lord  Camden's  decision  Mr.  Justice 
Bradley,  speaking  for  the  court  in 
Boyd  V.  United  States,  116  U.  S. 
616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep. 
524,  said:  ''The  law  as  expounded 
by  him  has  been  regarded  as  settled 
from  that  time  to  this,  and  his  great 
judgment  on  that  occasion  is  con- 
sidered as  one  of  the  landmarks  of 
English  liberty.  It  was  welcomed 
and  applauded  by  the  lovers  of  lib- 
erty in  the  colonies,  as  well  as  in  the 
mother  country.  It  is  regarded  as 
one  of  the  permanent  monuments  of 
the  British  Constitution,  and  is 
quoted  as  such  by  the  English  au- 


1508 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.LJL 


thorities  on  that  subject  down  to  the 
present  time." 

Substantially  contemporaneous 
with  this  case  is  that  of  Money  v. 
Leach,  3  Bfirr.  1742,  97  Eng.  Re- 
print,  1075;  In  both  cases  these 
general  writs  were  held  invalid,  and 
in  April,  1766,  the  House  of  Com- 
mons passed  resolutions  condemna- 
tory of  these  so-called  general  war- 
rants, whether  for  the  seizure  of 
persons  or  papers.  Chatham  thus 
tersely  stated :  "Every  man's  house 
is  called  his  castle.  Why  ?  Because 
it  is  surrounded  by  a  moat,  or  de- 
fended by  a  wall  ?  No.  It  may  be  a 
straw-built  hut,  the  wind  may  whis- 
tle around  it,  the  rain  may  enter  it» 
but  the  King  cannot." 

The  events  bringing  about  the  dis- 
use of  these  writs  in  this  country, 
and  premising  the  adoption  of  the 
4th  Amendment,  are  best  described 
by  Mr.  Watson  in  his  work  on  the 
Constitution.  We  quote  (vol.  2,  p. 
1415) :  "While  officers  of  the  Crown 
were  issuing  and  serving  such  war- 
rants in  England,  they  were  doing 
the  same  in  the  American  colonies, 
and  this  contributed  much  to  that 
public  sentiment  which  eventually 
demanded  the  adoption  of  this 
amendment.  So  oppressive  had  be- 
come the  practice  that  here,  as  in 
England,  it  caused  great  alarm 
among  the  people,  and  here,  as  there, 
resistance  was  made  to  such  writs 
on  the  ground  of  their  illegality. 
These  warrants  were  principally  is- 
sued and  the  seizures  made  in  the 
colony  of  Massachusetts.  The  trial 
which  tested  their  legality  occurred 
in  Boston  in  February,  1761.  It 
proved  to  be  more  than  a  mere  trial, 
as  we  shall  see,  for  the  greatest 
question  which  could  affect  the  in- 
terests of  the  colonists  was  involved. 
James  Otis,  a  native  of  Massachu- 
setts, was  Advocate  General  of  the 
Crown  at  Boston,  a  legal  position  of 
great  responsibility  and  honor;  but 
he  was  so  wrought  up  at  the  out- 
rage which  had  been  committed  by 
the  arrests  under  these  warrants 
that  he  resigned  his  office,  and, 
though  offered  a  most  remunerative 
fee  if  he  would  take  charge  of  the 


defense,  he  said:  'In  such  a  cause 
as  this  I  despise  a  fee.'  He  then 
acted  as  one  of  the  counsel  in  resist- 
ing the  arrests.  He  spoke  for  five 
hours,  and  it  is  doubtful  if  any  legal 
argument  ever  made  on  this  con- 
tinent produced  a  more  profound  er 
lasting  impression.  He  set  fire  to  a 
torch  which  is  still  burning,  and 
which  will  continue  to  burn,  for  in 
that  masterful  effort  he  impressed 
upon  the  American  heart  the  great 
lesson  of  resistance  to  tyranny  and 
outrage.  As  the  result  of  the  trial 
the  writs  were  never  afterwards 
served  by  judicial  sanction." 

A  portion  of  Mr.  Otis's  speech  will 
be  found  in  Life  and  Works  of  John 
Adams,  vol.  2,  p.  528.  In  this  speech 
Mr.  Otis  pronounced  these  general 
writs  "the  worst  instrument  of  arbi- 
trary power,  the  most  destructive  of 
English  liberty  and  the  fundamen- 
tal principles  of  law,  that  ever  was 
found  in  an  English  law  book,''  since 
they  placed  "the  liberty  of  every 
man  in  the  hands  of  every  petty  of- 
ficer." In  a  letter  to  William  Tudor, 
written  March  29,  1817  (Life  and 
Works  of  John  Adams,  vol.  10,  p. 
244),  John  Adams  most  graphically 
described  this  trial  which  he  attend- 
ed. In  the  course  of  his  letter  he 
said :  "Then  and  there  was  the  first 
scene  of  the  first  act  of  opposition 
to  the  arbitrary  claims  of  Great 
Britain.  Then  and  there  the  child 
Independence  was  born." 

These  events,  which  we  have  but 
given  in  outline,  occurred  within  the 
memory  of  the  men  who  formulated 
and  adopted  the  4th  Amendment. 
In  clear  and  unmistakable  language 
these  men  wrote  into  the  funda- 
mental law  of  the  nation,  to  be  after- 
wards incorporated  into  the  funda- 
mental law  of  the  various  states  of 
the  Union,  the  safeguard  against  un- 
lawful and  unreasonable  search  and 
seizure  of  the  person  and  prop- 
erty of  the  citizens,  irrespective  of 
whether  such  unlawful  and  unrea- 
sonable search  and  seizure  had  the 
sanction  of  legislative  approval  or 
rested  in  the  arbitrary  will  of  the 
executive  and  administrative  arm  of 
the  state.    Does  the  search  of  de- 
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fendant's  premises  and  the  seizure 
of  his  property  in  the  instant  case 
offend  the  rights  secured  to  him  by 
thiis  provision  of  the  fundamental 
law  of  the  state?  These  officers  had 
no  search  warrant  issued  upon  oath 
or  affirmation ;  no  search  warrant  of 
any  kind.  They  entered  the  home  of 
defendant  by  command  of  no  court ; 
they  search^  his  premises  by  virtue 
of  no  process.  They  justify,  if  at 
all,  under  administrative  will  and 
mandate,  not  recognized  by  the  Con- 
stitution and  unauthorized  in  a  gov- 
ernment of  law.  That  "the  end  jus- 
tifies the  means''  is  a  doctrine  which 
has  not  found  lodgment  in  the  ar- 
chives of  this  court.   The  search  and 

—e-rcitfor  ^^^^^  detailed  in 
intoxieatins  this  record  was  an 
ii«.or..  unauthorized    tres- 

pass  and  an  invasion  of  the  constitu- 
tional rights  of  this  defendant. 

These  rights  of  the  individual  in 
his  person  and  property  should  be 
held  sacred,  and  any  attempt  to 
fritter  them  away  under  the  guise 
of  enforcing  drastic  sumptuary  leg- 
islation (no  matter  how  beneficial  to 
the  people  it  may  be  claimed  to  be) 
must  meet  with  the  clear  and  earn- 
est disapproval  of  the  courts. 

Did  the  trial  judge  commit  error 
in  ordering  the  return  of  the  liquor 
thus  seized?  It  must  be  borne  in 
mind  that  we  are  not  here  dealing 
with  the  search  by  a  jailer  of  one 
lawfully  under  arrest  upon  warrant 
duly  issued,  before  placing  him  in  a 
cell,  and  the  retention  of  the  pro- 
ceeds of  such  search;  nor  are  we 
considering  a  case  where,  under  a 
lawful  search  warrant  duly  issued, 
a  search  and  seizure  has  been  ef- 
fected ;  here  we  are  dealing  with  the 
right  to  retain  the  liquor  taken 
without  any  search  warrant.  An 
examination  of  many  cases  decided 
by  the  United  States  Supreme  Court, 

involving  both  the 
Z^iVrtT^  4th  and  5th  Amend- 

ments, satisfies  us 
that  the  rule  announced  by  that 
court  will  be  reached  by  careful  con- 
sideration of  three  cases  decided  by 
that  court,  and  only  three;  that  by 
a    careful    consideration    of   these 
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three  cases  we  will  be  able  to  clearly 
understand  the  rule  laid  down  by 
that,  the  court  of  last  resort  of  the 
nation,  and  the  reason  for  the  rule. 
These  cases  are  Boyd  v.  United 
States,  116  U.  S.  616,  29  L.  ed.  746, 
6  Sup.  Ct.  Rep.  524 ;  Adams  v.  New 
York,  192  U.  S.  585,  48  L.  ed.  575, 
24  Sup.  Ct.  Rep.  872 ;  and  Weeks  v. 
United  States,  232  U.  S.  388,  58  L. 
ed.  652,  L.R.A.1915B,  834,  34  Sup. 
Ct.  Rep.  341,  Ann.  Cas.  1915C,  1177. 
A  brief  statement  with  reference  to 
each  of  these  cases  will  aid  in  under- 
standing the  discussion  which  fol- 
lows. 

In  the  Boyd  Case  an  information 
was  filed  to  forfeit  thirty-five  cases 
of  polished  plate  glass.  It  was 
charged  that  the  plate  glass  was  im- 
ported by  the  owners  in  fraud  of  the 
Customs  Laws.  By  the  terms  of  the 
act  under  consideration  such  owners 
were  liable  to  heavy  fines  and  im- 
prisonment. Pursuant  to  the  prpvi- 
sions  of  the  act  the  district  attorney 
obtained  an  order  of  the  court  re- 
quiring the  importers  to  produce 
their  invoices  of  the  shipment.  It 
was  held  in  an  able  and  exhaustive 
opinion  written  by  Justice  Bradley 
that  the  proceedings  were  criminal, 
and  that  the  act  and  the  proceedings 
taken  thereunder  offended  both  the 
4th  and  5th  Amendments.  The 
opinion  of  Lord  Camden  in  the  case 
of  Entick  v.  Carrington,  supra,  to- 
gether with  the  circumstance  sur- 
rounding the  adoption  of  the  amend- 
ments, were  fully  considered  by  the 
court.  Considering  the  compulsory 
production  of  papers  it  was  said: 
"And  any  compulsory  discovery  by 
extorting  the  party's  oath,  or  com- 
pelling the  production  of  his  private 
books  and  papers,  to  convict  him  of 
crime,  or  to  forfeit  his  property,  is 
contrary  to  the  principles  of  a  free 
government.  It  is  abhorrent  to  the 
instincts  of  an  Englishman;  it  is 
abhorrent  to  the  instincts  of  an 
American.  It  may  suit  the  purposes 
of  despotic  power;  but  it  cannot 
abide  the  pure  atmosphere  of  politi- 
cal liberty  and  personal  freedom.'^ 

The  Adams  Case  brought  up  for 
review  the  decision  of  the  court  of 
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appeals  of  the  state  of  New  York. 
People  V.  Adams,  176  N.  Y.  351,  63 
L.R.A.  406,  98  Am.  St.  Rep.  675,  68 
N.  E.  636.  The  state  court  had  held 
that  upon  the  trial  the  manner  in 
which  competent  evidence  offered 
against  the  defendant  had  been  ob^ 
tained  could  not  be  inquired  into. 
The  state  court  had  said :  "The  un- 
derlying principle  obviously  is  that 
the  court,  when  engaged  in  trying  a 
criminal  cause,  will  not  take  notice 
of  the  manner  in  which  witnesses 
have  possessed  themselves  of  papers 
or  other  articles  of  personal  proper- 
ty, which  are  material  and  properly 
offered  in  evidence.  In  the  case  be- 
fore us,  if  there  has  been  any  illegal 
invasion  of  the  rights  of  this  de- 
fendant, by  reason  of  alleged  unlaw- 
ful searches  and  seizures  of  private 
papers,  his  remedy  is  in  an  inde- 
pendent proceeding,  not  necessary 
to  be  considered  at  this  time." 

The  Supreme  Court  of  the  United 
States  adopted  this  view  and  af- 
firmed the  case;  Mr.  Justice  Day^ 
speaking  for  the  court,  saying: 
"The  question  was  not  made  in  the 
attempt  to  resist  an  unlawful  seir 
zure  of  the  private  papers  of  the 
plaintiff  in  error,  but  arose  upon  ob- 
jection to  the  introduction  of  testi- 
mony clearly  competent  as  tending 
to  establish  the  guilt  of  the  accused 
of  the  offense  charged.  In  such 
cases  the  weight  of  authority  as  well 
as  reason  limits  the  inquiry  to  the 
competency  of  the  proffered  testi- 
mony, and  the  courts  do  not  stop  to 
inquire  as  to  the  means  by  which  the 
evidence  was  obtained." 

In  the  Weeks  Case  the  defendant 
had  been  arrested  at  his  place  of 
employment.  Other  officers  without 
a  search  warrint  went  to  his  house, 
and,  learning  from  a  neighbor  where 
the  key  was  kept,  obtained  it,  en- 
tered the  house,  searched  it,  and 
took  away  certain  property,  includ- 
ing letters  there  found.  Before  the 
trial,  defendant  filed  a  petition  pray- 
ing the  return  of  such  property  thus 
taken.  The  trial  judge  ordered  the 
return  of  such  property  as  was  not 
desired  to  be  used  as  evidence,  but 
as  to  this  property  he  denied  defend- 


ant's petition.  Before  any  evidence 
was  offered,  defendant  again  moved 
for  the  return  of  the  property  so 
taken,  which  motion  was  also  re- 
fused, and  the  papers  taken  were 
received  in  evidence  over  defend- 
ant's objection.  The  conviction  was 
reversed.  Mr.  Justice  Day,  who 
wrote  the  Adams  Case,  also  wrote 
this  case.  Speaking  for  the  court 
he  said: 

"The  effect  of  the  4th  Amendment 
is  to  put  the  courts  of  the  United 
States  and  Federal  officials,  in  the 
exercise  of  their  power  and  authcnr- 
ity,  under  limitations  and  restraints 
as  to  the  exercise  of  such  power  and 
authority,  and  to  forever  secure  the 
people,  their  persons,  houses,  papers, 
and  effects  against  all  unreasonable 
searches  and  seizures  under  the 
guise  of  law.  This  protection  reach- 
es all  alike,  whether  accused  of 
crime  or  not,  and  the  duty  of  giving 
to  it  force  and  effect  is  obligatory 
upon  all  intrusted  under  our  Fed- 
eral system  with  the  enforcement  of 
the  laws.  The  tendency  of  those 
who  execute  the  criminal  laws  of  the 
country  to  obtain  conviction  by 
means  of  unlawful  seizures  and  en- 
forced confessions,  the  latter  often 
obtained  after  subjecting  accused 
persons  to  unwarranted  practices, 
destructive  of  rights  secured  by  the 
Federal  Constitution>  should  find  no 
sanction  in  the  judgments  of  the 
courts,  which  are  charged  at  all 
times  with  the  support  of  the  Con- 
stitution, and  to  which  people  of  all 
conditions  have  a  right  to  appeal  for 
the  maintenance  of  such  fundamen- 
tal rights.    .     . 

"The  accused,  without  awaiting 
his  trial,  made  timely  application  to 
the  court  for  an  order  for  the  re- 
turn of  these  letters,  as  well  as  oth- 
er property.  This  application  was 
denied,  the  letters  retained  and  put 
in  evidence,  after  a  further  applica- 
tion at  the  beginning  of  the  trial, 
both  applications  asserting  the 
rights  of  the  accused  under  the  4th 
and  5th  Amendments  to  the  Consti- 
tution. If  letters  and  private  docu- 
ments can  thus  be  seized  and  held 
and  used  in  evidence  against  a  citi- 
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zen  accused  of  an  offense,  the  pro* 
tection  of  the  4th  Amendment  de* 
claring  his  right  to  be  secure  against 
such  searches  and  seizures  is  of  no 
value,  and,  so  far  as  those  thus 
placed  are  concerned,  might  as  well 
be  stricken  from  the  Constitution." 

There  has  been  some  criticism  of 
the  Boyd  Case  by  courts  and  writers, 
who  have  regarded  it  as  not  in  ac* 
cord  with  a  long  line  of  cases  in  state 
courts,  of  which  the  following  will 
be  found  to  be  illustrative,  although 
but  a  fragmentary  list :  Gindrat  v. 
People,  138  m.  103,  27  N.  E.  1085 ; 
State  v.  Flynn,  36  N.  H.  64;  Com. 
V.  Dana,  2  Met.  329 ;  State  v.  Oris- 
wold,  67  Conn.  290,  38  L.R.A.  227, 
34  Atl.  1046 ;  State  v.  Burroughs,  72 
Me.  479;  State  v.  Miller,  63  Kan. 
62,  64  Pac.  1033;  Williams  v.  State. 
100  Ga.  511,  39  L.R.A.  269,  28  S.  E. 
624;  Com.  v.  Tibbetts,  157  Mass. 
519,  32  N.  E.  910.  And  after  the  de- 
cision in  the  Adams  Case  was  hand- 
ed down  it  was  thought  by  some 
that  the  holding  in  the  Boyd  Case 
was  modified  thereby,  notwithstand- 
ing it  was  expressly  stated  by  Jus- 
tice Day  that  "the  case  [Boyd  Case] 
has  been  frequently  cited  by  this 
court,  and  we  have  no  wish  to  de- 
tract from  its  authority." 

We  are  impressed,  however,  that 
a  careful  consideration  of  the  Boyd 
Case,  in  connection  with  the  Adams 
Case  and  the  decisions  of  the  state 
courts,  some  of  which  are  cited 
above,  but  many  of  which  are  not, 
taken  in  the  light  of  what  was  said 
by  the  court  in  the  Weeks  Case, 
Hlemonstrate  that  in  the  main  the 
United  States  Supreme  Court  and 
the  courts  of  last  resort  of  the  va- 
rious states  are  in  accord,  and  that 
the  Boyd  Case  does  not  conflict,  as 
its  critics  claim,  with  the  holdings 
of  the  many  state  courts.  The 
Adams  Case  and  many  state  cases 
along  the  line  of  that  case  belong  to 
one  class  of  cases,  while  the  Boyd 
and  Weeks  Cases  belong  to  another 
class  of  cases.  In  the  Adams  and 
similar  cases  the  <iuestion  of  the  le- 
gality of  the  search  and  seizure  was 
sought  to  be  raised  collaterally,  not 
by   direct   proceedings.     In    these 


cases  the  objection  was  not  made 
until  the  article  or  paper  unlawfully 
seized  was  offered  in  evidence.  It 
must  be  patent  that  upon  the  trial 
of  a  criminal  case  the  court  cannot 
pause  in  the  trial,  when  a  bit  of  evi- 
dence, admissible  under  general 
rules,  is  offered,  to  engage  in  a  col- 
lateral inquiry  as  to  how  the  prose- 
cution became  possessed  of  such  evi- 
dence. That  would  be  the  trial  of  a 
collateral  matter.  And  as  a  general 
proposition  the  courts  have  so  held, 
and,  where  the  evidence  offered  was 
competent,  have  hot  paused  in  the 
trial  to  determine  the  collateral  isr 
sue  of  whether  the  evidence  was  le- 
gally secured  or  not.  We  say  as  a 
general  proposition,  because  a  few 
states  are  not  in  accord  with  this 
view.  See  State  v.  Slamon,  73  Vt, 
212,  87  Am.  St.  Rep.  711,  50  Atl. 
1097,  15  Am.  Crim.  Rep.  686; 
Wright  V.  State,  9  Ga.  App.  266,  70 
S.  E.  1126;  State  v.  Height,  117 
Iowa,  650,  59  L.R.A.  437,  94  Am.  St. 
Rep.  323,  91  N.  W.  935;  State  v. 
Sheridan,  121  Iowa,  164,  96  N.  W. 
730;  these  cases  holding  that  the 
question  may  be  determined  on  the 
trial. 

In  the  Boyd  and  Weeks  Cases  the 
question  was  not  raised  collaterally, 
tut  in  both  cases  by  a  direct  pro- 
ceeding— in  the  Boyd  Case  by  an  af- 
firmative order  of  the  court  requir- 
ing claimant  to  produce  the  invoice, 
which  order  was  directly  assailed  in 
the  review  of  the  case  in  the  Su- 
preme Court,  and  which  order  was 
held  to  invade  the  claimant's  rights 
under  the  Federal  Constitution;  in 
the  Weeks  Case  by  a  negative  order 
refusing  the  return  of  the  property 
taken  by  the  unlawful  search  and 
seizure,  and  which  order  was  direct- 
ly assailed  upon  review  in  the  Su- 
preme Court,  and  which  order  was 
held  by  that  court  to  have  denied 
defendant  his  constitutional  rights. 

From  this  consideration  of  these 
cases  it  is  obvious  that  the  rule  un- 
derlying them  is  that,  when  defend- 
ant in  a  criminal  case  for  the  first 
time  upon  the  trial  objects  to  the  ad- 
mission in  evidence  of  articles  taken 
by  unlawful  search  and  seizure,  and 
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they  are  admissible  under  general 
rules  governing  the  admissibility  of 

proof,  the  court  will 

?eT?or?d  t;  not    pause    in    the 

violation  of         trial  of  the  case  to 

effect.  *"""  determine  the  col- 
lateral question  of 
whether  the  prosecution  became 
lawfully  possessed  of  such  articles; 
but  that  where  it  is  made  to  appear 
before  the  trial  that  articles  have 
been  taken  from  the  possession  of 
the  defendant  in  violation  of  his 
constitutional  rights,  and  by  unlaw- 
ful search  and  seizure,  and  without 
any  search  warrant  at  all,  it  then  be- 
comes the  duty  of  the  trial  court  to 
order  the  return  to  the  defendant  of 
the  articles  thus  unlawfully  taken. 
The  rule  is  thus  stated  in  10  R.  C.  L. 
933 :  "The  principle  underlying  the 
decisions  admitting  the  evidence  is 
that  an  objection  to  an  offer  of  proof 
made  on  the  trial  of  a  cause  raises 
no  other  question  than  that  of  the 
competency,  relevancy,  and  mate- 
riality of  the  evidence  offered,  and 
that  consequently  the  court,  on  such 
an  objection,  cannot  enter  on  the 
trial  of  a  collateral  issue  as  to  the 
source  from  which  the  evidence  was 
obtained.  But,  since  there  is  a 
right,  there  must  of  necessity  be  a 
remedy,  and  the  remedy  is  to  b$ 
found  in  the  making  of  a  timely  ap- 
plication to  the  court  for  an  order  di- 
recting the  return  to  the  applicant 
of  the  papers  unlawfully  seized.  On 
such  an  application,  the  question  of 
the  illegality  of  the  seizure  may  be 
fully  heard,  and  if  the  court  erro- 
neously refuses  to  order  a  return  of 
the  papers,  and  thereafter  receives 
them  in  evidence  against  the  appli- 
cant over  his  objection,  it  is  an  error 
for  which  a  judgment  of  conviction 
must  be  reversed." 

Turning,  now,  to  our  own  cases, 
we  find  them  in  strict  harmony  with 
the  rule  announced.  This  court  has 
held  that  the  courts  will  not  pause  in 
the  trial  of  a  cause  to  open  up  a  col- 
lateral inquiry  of  whether  a  wrong 
has  been  committed  in  obtaining  in- 
formation which  a  witness  pos- 
sesses. Cluett  v.  Rosenthal,  100 
Mich.  193,  43  Am.  St.  Rep.  446,  58 


N.  W.  1009;  People  v.  Campbell, 

160  Mich.  108,  34  L.R.A.(N.S.)  58, 
136  Am.  St.  Rep.  417,  125  N.  W.  42; 
People  V.  Aldorfer,  164  Mich.  676, 
130  N.  W.  351.  But  this  court  has 
also  held  upon  an  application  made 
before  trial  for  mandamus  to  set 
aside  an  order  of  the  circuit  court 
permitting  the  police  department  to 
take  possession  of  property  of  the 
citizen,  pending  investigation  for 
crime,  and  depriving  the  owner  of 
its  possession,  that  the  order  should 
be  vacated  and  set  aside,  resulting 
in  the  return  of  the  property  thus 
unlawfully  withheld.  Newberry  v. 
Carpenter,  107  Mich.  567,  31  L.R.A. 
163,  61  Am.  St.  Rep.  346,  65  N.  W. 
530. 

In  the  instant  case  the  evidence 
taken  before  the  magistrate  and  re- 
turned to  the  circuit  court  conclu- 
sively established  the  invalidi^  of 
the  search  and  seizure  and  the  inva^ 
sion  of  defendant's  constitutional 
rights.  The  circuit  judge  did  not 
err  in  directing  the  return  of  the 
liquor  to  the  defendant. 

2.  We  shall  consider  the  first  and 
second  assignment  of  error  togeth- 
er, as  they  involve  but  one  question. 
The  trial  judge  was  of  the  opinion 
that  the  act  under  which  the  infor- 
mation was  filed  was  superseded  by 
a  later  one,  and  for  this  reason 
quashed  the  information.    Act  No. 

161  of  the  Public  Acts  of  1917,  un- 
der  which  this  information  was  filed, 
was  approved  May  2,  1917.  It  will 
hereafter  be  called  the  "Damon 
Act."  Act  No.  388,  Public  Acts 
1917,  was  approved  May  10,  1917. 
It  will  hereafter  be  called  the  ''Wiley 
Act."  Both  acts  by  their  terms  be- 
came effective  on  and  after  May  1, 
1918. 

We  shall  first  consider  the  argu- 
ment, advanced  on  behalf  of  the  peo- 
ple, that  the  Wiley  Act  was  passed 
to  prohibit  the  dealing  in  intoxicat- 
ing liquors,  the  business,  except  for 
the  permitted  purposes;  while  the 
Damon  Act  was  passed  to  prohibit 
and  prevent  its  private  use.  This  is 
the  foundation  of  the  argument  at 
the  bar  by  the  learned  counsel  for 
the  people.    It  was  forcefully  pre- 


Statot 


on* 


sented,  and  tlie  people's  case  largely 
rests  upon  its  soundness.  A  reading 
of  §  4,  however,  convinces  us  that  it 
cannot  be  maintained.  This  section 
provides:  ''Any  person,  who,  him- 
self or  by  his  clerk,  agent  or  em* 
ployee,  shall  violate  any  of  the  pro- 
visions of  this  act,"  etc. 

Clearly,  if  the  legislature  by  the 
Damon  Act  solely  designed  to  pro- 
hibit and  prevent  the  personal  use 
of  intoxicating  liquors,  there  would 
be  no  occasion  to  use  the  words 
"clerk,  agent,  or  employee."  The 
use  of  these  words  in  the  4th  section 

of  this  act,  the  pe- 
nal   section,    elemi- 

iiwV**''***"'     nates  the  argument 

that  the  Damon  Act 
was  designed  to  cover  and  apply  on- 
ly to  a  field  not  contemplated  by  the 
Wiley  Act. 

The  Damon  Act  simply  prohibits, 
with  a  penalty  for  its  violation,  the 
bringing  into,  carrying,  receiving,  or 
possessing  of  intoxicating  liquors, 
except  for  the  permitted  purposes, 
and  by  reference  adopts  applicable 
laws  pertaining  to  search  and  sei- 
zure. It  makes  no  attempt  to  provide 
for  the  lawful  sale  of  liquors  for 
medical,  mechanical,  chemical,  sci- 
entific, or  sacramental  purposes,  rec- 
ognized in  the  constitutional  amend- 
ment (art.  16,  §  2).  Its  absence  of 
detail  and  definiteness  might  well 
have  prompted  the  thoughtful  legis- 
lator, desiring  to  carry  out  the  man- 
date of  the  constitutional  amend- 
xaenU  to  insist  upon  a  complete, 
comprehensive  act,  superseding  it 
^o».tr«ction-  and  covering  the  en- 
J"*tV  •*  tire  field.    While  we 

to  the  intent  of  the  legislator,  we 
are  bound  to  ascertain  the  legisla- 
tive intent ;  and  this 
i;Ve'5l?."*"''*  we  must  determine 

by  what  was  done 
by  the  legislature  as  an  entity.  If 
the  subsequent  act  of  the  legislature 
operates  to  supersede  the   earlier 

act,  the  later  act 
iSlSiter''***         must  be  accepted  as 

the  latest  and  final 

declaration  of  the  legislative  will. 

The  Wiley  Act  is  a  comprehensive 

measure  of  61  sections,  completely 
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covering  the  fieM,  and  expressly  re- 
pealing all  acts  or  parts  of  acts  in 
conflict  with  its  provisions.  It 
shows  careful  thought  in  its  prep^ 
aration — a  recognition  of  constitu- 
tional rights,  without  detracting 
from  its  virility.  It  provides  in  de- 
tail and  definiteness  the  manner  of 
sale  of  liquors  for  medical,  mechani- 
cal, chemical,  scientific,  and  sacra- 
mental purposes,  both  by  wholesale 
and  retail,  and  prohibits  all  others. 

Repeals  by  implication  are  not 
favored  in  the  law.    But  where  the 
later  act  covers  the 
whole  subject,  con-  T^lKiStuJn. 
tains     new     provi- 
sions evidencing  an  intent  that  it 
shall  supersede  the  former  law,  or  is 
repugnant    to    the  , 

earlier  act,  it  ope-  T^t^^^i^S^d'  . 
rates  as  a  repeal. 
In  Shannon  v.  People,  5  Mich.  85,  the 
rule  was  quoted,  with  the  citation  of 
a  large  number  of  authorities,  in  the 
following  language :  'That  where  a 
subsequent  statute  covers  the  whole 
ground  occupied  by  an  earlier  stat- 
ute, it  repeals  by  implication  the  for- 
mer statute,  though  there  be  no  re- 
pugnance." 

In  Breitung  v.  Lindauer,  37  Mich. 
217,  it  was  said  by  this  court,  speak- 
ing through  Justice  Marston :  'The 
rule  is  that  the  later  act  operates  to 
the  extent  of  the  repugnancy,  as  a 
.  repeal  of  the  first,  or,  if  the  two  acts 
are  not  in  express  terms  repugnant, 
yet  if  the  latter  covers  the  whole 
subject  of  the  first,  and  contains 
new  provisions  showing  that  it  was 
intended  as  a  substitute,  it  will  ope- 
rate as  a  repeal." 

In  Atty.  Gen.  v.  Railroad  Comr. 
117  Mich.  477,  76  N.  W.  69,  it  was 
said:  **While  repeals  by  implica- 
tion are  not  favored  in  the  law,  yet 
it  is  a  rule  of  construction,  followed 
by  this  court  and  other  courts,  that 
a  statute  revising  the  whole  subject 
of  a  former  statute,  and  intended  as 
a.  substitute,  operates  as  a  repeal  of 
the  former  law,  though  it  contains 
no  words  to  that  effect." 

Chief  Justice  Long^  writing  for 
the  court  in  Porter  v.  Edwards,  114 
Mich.  640, 72  N.  W.  614,  said :    "The 
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rule  is  well  settled  that  a  new  stat- 
ute, covering  the  same  ground  as 
the  former  act,  supersedes  it  for  all 
further  cases,  without  the  necessity 
of  repealing  words." 

In  Graham  v.  Muskegon  County 
Clerk,  116  Mich.  571,  74  N.  W.  729, 
it  was  said  by  Mr.  Justice  Montgom- 
ery "that  a  later  act,  which  covers 
the  whole  subject,  repeals  prior  acts 
repugnant  thereto,  is  established 
doctrine." 

See  also  People  v.  Bussell,  59 
Mich.  104,  26  N.  W.  306;  Feige  v. 
Michigan  C.  R.  Co.  62  Mich.  1,  28  N. 
W.  685 ;  People  v.  Furman,  85  Mich. 
110,  48  N.  W.  169;  Atty.  Gen.  v. 
Parsell,  100  Mich.  170,  58  N.  W.  839 ; 
Saginaw  County  v.  Hubinger,  137 
Mich.  72, 100  N.  W.  261,  4  Ann.  Cas. 

792. 

In  the  Wiley  Act  we  have  an  act 
carefully  prepared,  *  covering  the 
field  with  minuteness  of  detail  in 
many  particulars,  expressly  repeal- 
ing all  former  acts  inconsistent  with 
its  provisions,  passed  to  put  into  ef - 
feet  the  mandate  of  the  people,  de- 
clared in  the  constitutional  amend- 
ment but  recently  adopted,  and 
fresh  in  the  minds  of  the  members 
of  the  legislature,  dealing  with  the 
same  subject-matter  as  the  former 
act,  that  of  intoicicating  liquor,  com- 
plete in  itself,  containing  the  latest 
expression  of  legislative  will. 


We  are  constrained  to  hold,  in 
view   of  the  former  decisions    of 

this      court,      that  .re«i.i«ti—  of 
the  learned   circuit  intoxicatiMar 
judge  correctly  held  "«—'•• 
that  it  superseded  the  Damon  Act. 

3.  Upon  the  argument  it  was  in- 
sisted that  by  the  so-called  Reed 
amendment  (§5,  Act  March  3, 1917, 
chap.  162,  39  Stat,  at  L.  1069)  Con- 
gress had  legislated  upon  the  ques- 
tion of  interstate  commerce  in  intox- 
icating liquor,  and  that.  Congress 
having  occupied  the  field  committed 
to  it  by  the  commerce  clause  of  the 
Federal  Constitution,  all  legislation 
by  the  state  upon  the  subject  of  in- 
terstate shipments  of  intoxicating 
liquor  must  fail.  We  do  not  find  it 
necessary  to  consider  this  question. 
Upon  this  record  it  is  undisputed 
that  defendant  purchased  this  liquor 
within  this  state  when  and  where  its 
sale  and  possession  were  lawful. 

It  follows  that  the  judgment  must 
be  afiirmed. 

Bird,  Ch.  J.,  and  Kahn,  Stone, 
Brooke,  ^nd  Moore,  JJ.,  concur  with 
Fellows,  J. 

Steere,  J. : 

I  concur  in  the  conclusion  that  the 
Damon  Act  is  repealed  by  the  Wiley 
Act,  which  is  the  controlling  ques- 
tion involved. 


ANNOTATION. 

Constitutional  guaranties  against  unreasonable  searchet  and 

to  search  for  or  seizure  of  intoxicating  fiquor. 


as  applied 


I.  Introduction,  1514. 
II.  Intoxicating  Hqnor  as  proper  subject 

of  search  and  seizure,  1515. 
III.  Conformity  to  constitutional  require- 
ments: 

a.  Necessity  of  warrant  for  search, 

1516. 

b.  Necessity  of  warrant  for  seizure, 

1517. 

c.  Sufficiency  of  showing  of  prob- 

able cause,  1517. 

r.  IntroduoNcm. 

Once  it  Is  conceded  that  the  use  of 
intoxicating  liquors  is  a  proper  sub^ 


III.^-continued. 

d.  Necessity  of  describing  place  and 

property  in  complaint,  1518. 

e.  Description     of     place     to     be 

searched,   1518. 

f.  Description   of   proper^  to  be 

seized,  1519. 

g.  Time  for  execution  of  warrant, 

1520. 
b.  Manner  of  executing  warrant, 
1520. 
IV.  Miscellaneous,  1521. 

ject  for  public  regulation  under  the 
police  power,  it  follows  that,  in  the 
exercise  of  its  power  to  enact  proven- 
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tive  as  well  as  remedial  legislation, 
the  legislature  may  authorize  a  search 
for  and  seizure  of  liquor  unlawfully 
kept»  subject  only  to  the  limitations 
upon  the  issuance  of  search  warrants 
contained  in  the  Constitution. 

The  decisions  appear  to  warrant  the 
generalization  that  a  search  and  sei- 
zure is  '^inreasonable''  within  the 
meaning  of  the  constitutional  provi- 
sion, where,  as  in  the  reported  case 
(People  v.  Marxhausen,  ante,  1605), 
it  is  not  authorized  by  statute;  or 
where  the  statute  under  which  the 
warrant  is  issued  does  not  conform 
to  the  conditions  under  which  the  Con- 
stitution permits  such  warrants  to  is- 
sue; or  where  the  conditions  pre- 
scribed by  the  statute  have  not  been 
met;  or  where  the  warrant  is  not  ex- 
ecuted within  a  reasonable  time;  or 
where  the  search  is  made  in  an  unrea- 
sonable manner;  or  where  the  seizure 
is  of  property  other  than  that  con- 
nected with  the  offense  charged. 

In  Santo  v.  State  (1855)  2  Iowa,  165, 
63  Am.  Dec.  487,  it  is  said  that  the 
term  ''unreasonable''  in  the  constitu- 
tions of  the  states  has  allusion  to  what 
bad  been  practised  before  the  Rev- 
olution, and  especially  to  general 
search  warrants  in  which  the  person, 
place,  or  thing  was  not  described;  and 
that  no  such  warrant  is  unreasonable, 
in  the  legal  sense,  when  it  is  for  a 
thing  obnoxious  to  the  laws,  and  of  a 
person  and  place  particularly  de- 
scribed, and  is  issued  on  oath  of  prob- 
able cause. 

The  provisions  of  the  Federal 
Constitution  against  unreasonable 
searches  and  seizures  relate  only  to 
action  by  officers  of  the  Federal,  and 
not  of  the  state,  government.  See 
Kansas  v.  Bradley  (1886)  26  Fed«  289, 
and  many  other  cases  not  coming  with- 
in the  scope  of*  this  note. 

II,  Intaxioating  liqutn*  as  proper  subject 
of  search  and  seizure. 

In  Gray  v.  Kimball  (1856)  42  Me. 
299,  it  is  said  that  ''certain  articles 
which  are  treated  as  property  while 
used  for  lawful  purposes  may  be  sub- 
jects of  forfeiture  and  destruction,  un- 
der proper  statutory  provisions,  if 
their  use  is  deemed  pernicious  to  the 


best  interests  of  the  community.  And 
when  such  articles  are  attempted  to 
be  used  for  unlawful  purpoises,  or  in 
an  unlawful  manner,'  and  the  attempts 
are  so  concealed  that  ordinary  dil- 
igence fails  to  make  such  discovery  as 
to  enable  the  law  to  declare  the  forfei- 
ture, statutes  authorizing  searches  and 
seizures  have  been  held  legitimate." 

In  State  v.  Stoffels  (1908)  89  MiniL 
205,  94  N.  W.  675,  the  court,  in  holding 
that  the  legislature  may  provide  for 
the  search  and  seizure  of  intoxicating 
liquor  kept  for  sale  in  violation  of  the 
laws  of  the  state,  says:  'The  police 
power  of  the  state  concededly  extends 
to  the  search,  seizure,  and  destruction 
of  property  which  is  either  the  subject 
of  crime  or  the  means  of  perpetrating 
it.  Now,  when  intoxicating  liquors 
are  kept  for  sale  in  a  prohibition  dis- 
trict, they  are,  with  all  implements  to 
facilitate  their  sale,  the  subject  of 
crime  or  the  means  for  committing  it. 
No  one  questions  the  validity  of  laws 
providing  for  the  issuing  of  warrants 
for  the  search,  seizure,-  and  destruc- 
tion of  implements  of  gaming,  lottery 
tickets,  and  obscene  books,  and  other 
similar  articles  and  means  of  crime. 
But  it  has  been  questioned  by  some 
courts  whether  intoxicating  liquors 
are  property  of  such  character  as  to 
be  subject  to  the  application  of  this 
rule.  They  do  not,  per  se,  fall  with- 
in the  rule;  but  on  principle,  and  the 
great  weight  of  judicial  authority,  it 
must  be  held  that  when  they  are  kept 
for  sale  in  violation  of  the  laws  of 
the  state,  and  are  intended  to  be  used 
as  the  subject  or  means  of  crime,  it 
is  a  question  solely  for  the  lawmaking 
power  to  determine  whether  they 
ought  to  be  subjected  to  the  rule  we 
have  stated.  Therefore,  statutes  au- 
thorizing the  issuance  of  search  war- 
rants to  search  for  intoxicating  liq- 
uors illegally  kept  for  sale,  and  direct- 
ing their  seizure  when  found,  and 
their  forfeiture  or  destruction,  are 
constitutional.  Cooley,  Const.  Lim. 
306;  Black,  Intoxicating  Liquors,  §§ 
52,  361.'' 

And  in  State  v.  Hanson  (1911)  114 
Minn.  136,  130  N.  W.  79,  a  statute  pro- 
viding for  the  search  of  an  unlicensed 
drinking  place,  and  seizure  and  for- 
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f eiture  of  intoxicatinfir  liquors  and  oth- 
er properly  used  in  their  unlawful 
sale,  found  therein,  was  held  to  be  a 
proper  exercise  of  the  police  power  of 
the  state,  and  constitutional. 

In  Lincoln  v.  Smith  (1855)  27  Vt 
340,  the  court  said:  ''It  is  no  new 
thing  to  extend  the  police  power  of  a 
state  to  the  search,  seizure,  and  de- 
struction of  property;  and  when  this 
principle  is  attempted  to  be  applied  to 
intoxicating  liquors,  I  apprehend 
much  of  the  opposition  has  its  source 
in  a  settled  conviction  that  this  spe- 
cies of  property  is  not  of  that  char- 
acter which  ought  to  be  subjected  to 
the  application  of  such  a  principle; 
which,  as  it  seems  to  us,  is  purely  a 
question  with  the  lawmaking  power. 
Nuisances  may  be  abated  in  the  most 
summary  manner;  dogs  found  chas- 
ing sheep  may  be  shot  down;  bucks 
running  at  large  within  a  given  period, 
without  the  marks  of  the  initials  of 
the  owner's  name,  may  become  the 
property  of  the  captor,  and  race  horses 
may  be  declared  forfeited;  gambling 
implements  may  be  destroyed;  lottery 
tickets  and  obscene  prints  may  be  pro- 
hibited; and,  under  the  Quarantine 
Laws,  the  health  officer  of  a  city,  to 
prevent  the  spread  of  infection  or  con- 
tagion, may  destroy  bedding  or  cloth- 
ing, or  any  part  of  the  cargo  of  a 
vessel,  subject  to  quarantine,  and 
which  'he  may  deem  infected.'  Gun- 
powder kept  in  improper  places  may 
be  seized  and  confiscated;  and  the  ex- 
ercise of  these  powers  is  a  power  of 
prevention,  highly  conservative  in  its 
character,  and  essential  to  the  well- 
being  of  the  body  politic,  and  ought 
not  to  be  characterized  as  arbitrary  or 
despotic.  So  the  12th  section  of  the 
act  under  consideration  is  eminently 
preventive  in  its  provisions,  as  well 
as  remedial  in  its  character.  The 
power  to  seize  and  confiscate  private 
property  for  the  violation  of  municipal 
laws,  and  as  a  means  of  preventing 
infractions  thereof,  has  long  been  ex- 
ercised by  the  general  government; 
and  I  am  not  aware  that  the  existence 
of  that  power  has  ever  been  denied; 
and  it  is  a  familiar  principle  that  the 
long  exercise  of  a  power  by  a  govern- 
ment,   without    objection,    furnishes 


the  strongest,  if  not  conclusive,  evi- 
dence that  it  was  rightfully  exer- 
cised." 

Although  there  may  be  a  right  of 
property  in  intoxicating  liquors  and 
their  use  is  not  by  law  prohibited,  yet, 
when  kept  and  intended  for  unlawful 
use,  such  liquors  fall  at  once  under 
the  ban  of  the  law,  and  become  subject 
to  seizure  and  confiscation  by  such 
methods  as  are  provided  by  the  law, 
in  conformity  with  the  Constitution. 
State  V.  O'Neil  (1885)  58  Vt.  140,  56 
Am.  Rep.  557,  2  Atl.  586,  6  Am.  Grim. 
Rep.  319. 

It  is  competent  for  the  state  to  pro- 
vide for  the  abatement  of  liquor  nuis- 
ances, and  the  issuance  of  the  writ 
of  seizure  in  aid  thereof.  Re  State  ex 
rel.  Atty.  Gen.  (1912)  179  Ala.  639,  60 
So.  285. 

///.  Conformity  to  constitutional  re- 
quirenients. 

The  obliging  reader  is  requested  to 
note  that  the  question  as  to  what  pro- 
cedure conforms  to  the  conditions 
prescribed  by  the  Constitution  upon 
which  warrants  for  search  and  seizure 
may  issue  is  not  affected  (save  in  the 
matter  of  sufficiency  of  the  descrip- 
tion of  the  property  to  be  seiaed)  by 
the  character  of  the  subject  of  the 
search.  The  cases  herein  reviewed 
are,  therefore,  not  to  be  taken  as  com- 
pletely defining  the  effect  of  sueh  re- 
quirements, but  merely  as  a  convenient 
collection  of  the  cases  involving 
searches  for  and  seizure  of  intoxicat- 
ing liquor. 

a.  Necessity  of  warrant  for  search. 

The  constitutional  provision  is  vio- 
lated by  a  statute  which  practically 
authorizes  all  officers  to  visit  houses 
and  business  places  without  other  au- 
thority, and  make  searches  and  ar- 
rests, and  close  up  places  of  business 
on  their  own  well  or  ill  founded  no- 
tion that  the  law  has  been  violated. 
Robison  v.  Miner  (1888)  68  Mich.  549, 
37  N.  W.  21. 

It  has  been  held  that  one  cannot  be 
convicted  of  illegally  transporting  liq- 
uor in  his  trunk  upon  evidence  of  the 
fact  secured  by  opening  the  trunk  with 
a  key  obtained  by  forcible  search  of 
his  person,  without  warrant  (Blacks- 
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burg  V.  Beam  (1916)  104  S.  C.  146, 
L.R.A.1916E,  714,  88  S.  E.  441) ;  but, 
in  80  far  as  this  case  holds  that  evi- 
dence obtained  by  an  unlawful  search 
is  inadmissible,  it  is  opposed  to  the 
great  weight  of  authority,  which  sup- 
ports the  rule  followed  in  the  reported 
case  (People  v.  Marxhausen,  ante, 
1505). 

h.  Neces&Uy  of  %carrant  for  seizure. 

Selawe  eanmot  %e  autde  witliovt  atat- 
vtorjr  Mitlioritj. 

Under  the  settled  principles  of  the 
common  law,  and  the  constitutional 
provisions  for  the  security  of  person 
and  property,  and  immunity  from  un- 
reasonable searches  and  seizures,  a 
seizure  cannot  be  made  except  under 
authority  of  a  statute  conferring  the 
power  so  to  do.  Re  Swan  (1893)  150 
U.  8.  687,  87  L.  ed.  1207,  14  Sup.  Ct. 
Rep.  225. 

—but  may  lie  made  witltout  warrant 
prerioiuly  procured,  where  no  searoli 
is  required. 

A  statute,  which  provides  that  ''in 
all  cases  where  an  officer  may  seize  in- 
toxicating liquors  or  the  vessels  con- 
taining them  upon  a  warrant,  he  may 
seize  the  same  without  a  warrant  and 
keep  them  in  some  safe  place  for  a  rea- 
sonable time  until  he  can  procure  such 
a  warrant,"  does  not  contravene  the 
constitutional  provision  against  un- 
reasonable searches  and  seizures, 
since  it  merely  authorizes  the  seizure 
without  a  warrant  when  such  seizure 
can  be  made  without  the  unreason- 
able search  which  is  prohibited  by  the 
Constitution.  State  v.  McCann  (1871) 
69  Me.  383;  State  v.  Le  Clair  (1894) 
86  Me.  522,  30  Atl.  7;  State  v.  Bradley 
/1912)  96  Me-  121,  51  Atl.  816. 

A  statute  which  authorizes  officers, 
without  a  warrant,  to  arrest  any  per- 
son whom  they  may  find  in  the  act  of 
illegally  selling,  transporting,  or  dis- 
tributing intoxicating  liquor,  and 
seize  the  liquor,  vessels,  and  im- 
plements of  sale  in  the  possession  of 
such  person,  and  retain  them  in  some 
place  of  keeping  until  warrants  can  be 
procured  for  the  trial  of  the  person 
and  the  seizure  of  the  liquors,  is  con- 
stitutional. Jones  V.  Root  (1856)  6 
Gray  (Mass.)  435;  Mason  v.  Lothrop 
(1856)  7  Gray  (Mass.)  354. 


A  constitutional  provision  which 
prohibits  absolutely  unreasonable 
searches,  and  prohibits  any  search 
save  upon  a  warrant  duly  issued,  re- 
quires a  warrant  to  seize  only  in  those 
instances  where  the  seizure  is  assisted/ 
by  a  necessary  search,  and  does  not 
prohibit  a  seizure  without  warrant 
where  there  is  no  need  of  a  search, 
and  where  the  contraband  subject- 
matter  is  fully  disclosed,  and  open  to 
the  eye  and  hand.  State  v.  Quinn 
(1918)  —  S.  C.  — ,  97  S.  E.  62. 

The  constitutional  provision  against 
unlawful  searches  and  seizures  is  not 
violated  by  a  statute  which  gives  an 
officer  the  power  to  seize  without  war- 
rant, liquor  found  "under  circum- 
stances warranting  the  belief  that  it 
is  intended  for  sale  or  distribution" 
contrary  to  law,  but  which  does  not 
purport  to  confer  the  power  of  search. 
State  V.  O'Neil  (1885)  58  Vt.  140,  56 
Am.  Rep.  557,  2  Atl.  586,  6  Am.  Crim. 
Rep.  319. 

c.  Sufficient^    of    showing    of    prohahle 

A  statute  providing  that,  ''if  any 
person  shall  make  an  affidavit  .  .  . 
that  such  affiant  has  reason  to  believe 
and  does  believe"  that  liquors  are  un- 
lawfully kept  in  a  certain  place,  a 
search  warrant  shall  issue,  does  not 
violate  a  constitutional  provision  that 
no  search  warrant  shall  issue  "but  up- 
on probable  cause,  supported  by  oath 
or  affirmation."  Rose  v.  State  (1908) 
171  Ind.  662,  87  N.  E.  103,  17  Ann. 
Cas.  228. 

The  requirement  of  the  constitu- 
tional provision  against  unreasonable 
searches  and  seizures,  that  "no  war- 
rant shall  issue  but  on  probable  cause, 
supported  by  oath  or  affirmation,  par- 
ticularly describing  the  place  to  be 
searched,  and  the  persons  and  things 
to  be  seized,"  is  satisfied  by  an  affi- 
davit upon  information  and  belief. 
Koch  V.  District  Ct.  (1911)  150  Iowa, 
151,  129  N.  W.  740. 

A  statutory  provision  that  any  place 
suspected  of  being  a  blind  tiger  shall 
be  searched  by  an  officer  designated  in 
a  search  warrant,  issued  on  an  affi- 
davit that  the  affiant  believes  the  place 
to  be  a  blind  tiger,  and  on  such  addi- 
tional evidence  as  the  court  may  re- 
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quire  to  make  out  a  prima  facie  case, 
and  that  any  intoxicating  liquors 
found  therein  shall  be  seized  by  the 
officer  and  brought  before  the  court, 
along  with  all  persons  found  in  the 
place,  is  not  violative  of  the  consti- 
tutional guaranty  against  unreasona^ 
ble  search  and  seizure  and  the  issu- 
ance of  a  warrant  without  probable 
cause,  supported  by  oath  or  affirma- 
tion. State  V.  Doremus  (1915)  137  La. 
266,  68  So.  605;  SUte  v.  Nejin  (1917) 
140  La.  793,  74  So.  103. 
^  The  question  whether  a  constitu- 
tional requirement  that  a  search  war- 
rant shall  not  issue  without  probable 
cause,  supported  by  oath  or  affirma- 
tion, is  contravened  by  a  statute  which 
not  only  authorizes  but  requires  the 
issuance  of  the  writ  upon  no  better 
showing  of  cause  than  an  affidavit 
of  belief,  is  discussed  in  Dupree  v. 
State  (1909)  102  Tex.  455,  119  S.  W. 
301,  in  which  the  court,  after  review- 
ing the  conflicting  authorities,  re- 
marked: "The  legislature  has  thus, 
in  effect,  determined  that  such  oaths, 
in  themselves,  show  probable  cause, 
and  we  are  confronted  by  the  question 
whether  or  not  it  had  power  to  do  this. 
It  is  obviously  true  that  the  legisla- 
ture cannot  dispense  with  the  require- 
ment of  the  Constitution  that  probable 
cause  be  shown,  and  that,  therefore, 
it  cannot  evade  this  limitation  upon 
its  power  by  an  attempt  to  make  that 
probable  cause  which  plainly  is  not 
such.  But  have  we  such  a  case?  In 
determining  a  question  like  this,  we 
must  take  into  consideration  the  his- 
tory of  the  subject,  and  what  has  been 
regarded  as  probable  cause,  and  when 
we  find  that  that  which  the  legislature 
has,  in  this  instance,  treated  as  being 
sufficient,  has  been  thus  long  and  ex- 
tensively so  regarded  here  and  else- 
where, by  both  legislative  and  judicial 
authority,  it  would  be  difficult  to  say 
that  there  is  such  a  plain  and  palpable 
violation  of  the  Constitution  as  to 
justify  the  courts  in  declaring  the 
statute  void;  and  if  this  were  the  only 
objection  to  the  act  in  question,  we 
should  hesitate  long  before  reaching 
such  a  conclusion." 


^.  Nece9&Up  of  dmmsribimo  pUtee 
property  in  coMmpiaint. 

The  constitutional  proviaicm  that  no 
warrant  shall  issue  fafut  on  complaint 
in  writing  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and 
describing  as  nearly  as  may  be  the 
place  to  be  searched  and  the  person 
or  things  to  be  seized,  does  not  re- 
quire the  complaint  to  describe  "as 
nearly  as  may  be  the  place  to  be 
searched,  and  the  persons  or  things 
to  be  seized,  such  requirement  having 
reference  to  the  warrant  only."  Re 
Morgan  (1889)  16  R  L  642,  18  Atl. 
279. 

e.  Description  of  place  to  he  searched. 

In  order  to  avoid  a  constitution- 
al guaranty  against  unreasonable 
searches  and  seizures,  the  writ  must 
not  be  general ;  it  should  not  leave  the 
place  to  be  searched  to  the  discretion 
of  the  officer  .executing  it;  it  must  con- 
fine the  search  to  one  place  or  build- 
ing. Toole  V.  State  (1910)  170  Ala.  41, 
54  So.  195. 

But  a  separate  warrant  for  each 
suspected  place  to  be  searched  is  not 
called  for,  either  by  the  letter  or  spir- 
it of  the  Constitution.  Gray  v.  Davis 
(1858)  27  Conn.  447. 

Under  a  constitutional  provision 
that  no  warrant  to  search  any  place, 
or  seize  any  person  or  thing,  shall  is- 
sue "without  a  special  designation  of 
the  place  to  be  searched,"  the  locality 
must  be  definite,  certain,  and  fixed, 
and  must  be  capable  of  being  de- 
scribed and  specially  designated; 
hence,  a  statute  authorizing  search 
for  and  seizure  of  intoxicating  liquors 
lawfully  kept  cannot  properly  be  con- 
strued as  warranting  the  search  for 
and  seizure  of  liquors  in  a  valise,  al- 
leged merely  to  be  in  the  possession 
of  the  defendant,  but  not  alleged  to 
be  in  any  definite  and  fixed  locality  or 
place.  State  v.  Fezzette  (1908)  103 
Me.  467,  69  Atl.  1073. 

Such  constitutional  requirement  is 
not  met  where  the  designation  of  the 
place  to  be  searched,  if  used  in  a  con- 
veyance, would  not  convey  it,  and 
would  not  confine  the  search  to  one 
building  or  place.  State  v.  Brann 
(1912)  109  Me.  559,  84  Atl.  266. 

The  constitutional  requirement  that 
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no  warrant  to  search  any  place,  or  to 
seize  any  person  or  thing,  shall  issue 
without  describing  them  as  near  as 
may  be,  is  contravened  by  a  statute 
which  requires  as  a  basis  for  the  is- 
suance of  a  search  warrant  only  that 
it  describe,  a  place  where  the  affiant 
believes  intoxicating  liquor  is  being 
aold,  or  is  being  kept  or  possessed  for 
the  purpose  of  being  sold,  in  violation 
of  law,  and  confers  authority  upon 
the  officer  to  enter  and  search  not  on- 
ly the  place  described  in  the  affidavit, 
but  any  place  where  the  affiant  has 
good  reason  to  believe  any  such  pf^r- 
4son  has  placed  or  secreted  any  such 
liquor,  thus  empowering  the  complain- 
ant to  determine,  upon  a  mere  belief 
not  even  previously  sworn  to,  what 
places,  in  addition  to  those  described 
in  his  affidavit,  shall  be  entered  and 
searched.  Dupree  v.  State  (1909)  102 
Tex.  455,  119  S.  W.  801. 

A  complaint  in  which  the  place 
where  the  liquor  was  alleged  to  be  de- 
posited was  "in  the  dwelling  house  of 
Russel  H.  Lincoln  of  Shrewsbury,  in 
the  county  of  Rutland,"  sufficiently 
describes  the  place  to  be  searched. 
Lincoln  v.  Smith  (1855)  27  Vt.  828. 

And  a  description  of  the  premises 
to  be  searched  as  *'a  place  at  14  Jef- 
ferson street  in  the  city  of  Montgom- 
ery, to  wit,  a  stable  or  storehouse  in 
the  rear  of  a  residence  at  said  14  Jef- 
ferson street,"  is  sufficient.  Toole  v. 
State  (1910)  170  Ala.  41,  54  So.  195. 

A  search  warrant  not  describing 
and  designating  some  particular 
house,  building,  or  place  for  search, 
l)ut  authorizing  the  search  of  a  ''cer- 
tain suit  case,  trunk,  or  other  con- 
tainer in  the  possession  of  a  person 
named,  "in  the  roads,  streets,  alleys, 
or  rooms  in  said  county,"  is  void. 
State  V.  Ensweller  (1916)  78  W.  Va. 
214,  88  S.  E.  787. 

/.  Description  of  property  to  he  seized. 

The  constitutional  requirement  that 
no  search  warrant  shall  issue  but  on 
complaint,  describing  as  nearly  as  may 
be  the  place  to  be  searched  and  the 
persons  or  things  to  be  seized,  is  sat- 
isfied by  a  description  not  necessarily 
particular  or  precise,  but  varying  ac- 
<;ording  to  the  nature  of  the  thing  to 


be  described.  State  ex  rel.  Potter  v. 
Snow  (1854)  8  R.  L  64. 

It  is  not  necessary  to  state  with 
mathematical  accuracy  the  character 
or  quantity  of  the  article  to  be  seized, 
inasmuch  as  the  only  description 
which  it  is  possible  to  give  in  such 
cases  must  be  a  somewhat  general 
one.  Re  Horgan  (1889)  16  R  L  542, 
18  Atl.  279. 

The  purpose  of  the  constitutional 
requirement  that  the  thing  to  be 
seized  shall  be  described  "as  near  as 
may  be"  being  only  to  put  proper  re- 
strictions upon  the  power  to  be  given 
by  the  process,  no  very  precise  or 
technically  accurate  description  is  re- 
quired. Dupree  v.  State  (1909)  102 
Tex.  455,  119  S.  W.  801. 

The  constitutional  provision  that 
"no  warrant  shall  issue  except  upon 
probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describ- 
ing the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized,"  does 
not  necessarily  require  a  minute  and 
detailed  description  of  the  place  to  be 
searched  or  the  property  to  be  seized, 
but  merely  requires  that  such  place 
be  designated  with  sufficient  accuracy 
to  prevent  the  officer  from  searching 
the  premises  of  one  person  under  a 
warrant  directed  against  those  of  an- 
other, while  the  description  of  the 
property  to  be  seized  will  vary  accord- 
ing to  whether  the  identity  of  the 
property,  or  its  character,  is  the  mat- 
ter of  concern.  "Thus,  where  the  pur- 
pose of  the  search  is  to  find  specific 
property,  it  should  be  so  particularly 
described  as  to  preclude  the  pos- 
sibility of  seizing  any  other.  On  the 
other  hand,  if  the  purpose  be  to  seize, 
not  specified  property,  but  any  prop- 
erty of  a  specified  character  which, 
by  reason  of  its  character,  and  of  the 
place  where  and  the  circumstances 
under  which  it  may  be  found,  if  found 
at  all,  would  be  illicit,  a  description,; 
save  as  to  such  character,  place  and 
circumstances,  would  be  unnecessary, 
and  ordinarily  impossible."  State  v. 
Nejin  (1917)  140  La.  793,  T4  So.  103. 

In  Lincoln  v.  Smith  (1855)  27  Vt. 
328,  it  is  held  that  a  description  of  the 
property  as  "intoxicating  liquor"  sat- 
isfies the  constitutional  requirement. 
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that  it  shall  be  described  *'as  nearly 
as  may  be." 

The  principle  and  spirit  of  the  con- 
stitutional provision  that  "every  sub- 
ject has  a  right  to  be  secure  from  all 
unreasonable  searches  and  seizures  of 
his  person,  his  houses,  his  papers,  and 
all  his  possessions.  All  warrants, 
therefore,  are  contrary  to  this  right, 
if  the  foundation  of  them  be  not  pre- 
viously supported  by  oath  or  affirma- 
tion; and  if  the  order  in  the  warrant 
to  a  civil  officer  to  make  search  in 
suspected  places,  or  to  arrest  one  or 
more  suspected  persons,  or  to  seize 
their  property,  be  not  accompanied 
with  a  special  designation  of  the  per- 
sons or  objects  of  search,  arrest,  or 
seizure," — are  violated  by  a  statute 
providing  for  the  search  and  seizure 
of  intoxicating  liquors,  which  does  not 
require  the  persons  who  are  to  make 
complaint  to  state  that  they  have  rea- 
son to  believe  and  do  believe  that  in- 
toxicating liquors  are  kept  or  depos- 
ited and  intended  for  sale  by  any  per- 
son named,  or  require  the  magistrate 
to  state  in  the  warrant  the  name  of  any 
person  believed  to  be  the  owner  or 
keeper  of  such  liquors,  or  the  name  of 
any  person  having  the  custody  or  pbs- 
session  thereof,  or  of  any  person  hav- 
ing the  intention  to  sell  the  same,  and 
which  does  not  limit  the  officer's  au- 
thority and  right  of  seizure  to  the  art- 
icles described  in  the  complaint,  nor  to 
those  intended  for  sale,  but  directs 
them  to  seize  any  liquor  found  in  the 
place  described  in  the  complaint. 
Fischer  v.  McGirr  (1854)  1  Gray 
(Mass.)  1,  61  Am.  Dec.  381. 

A  statute  which  requires  neither  the 
giving  of  the  name  nor  the  description 
of  the  owner,  keeper,  or  possessor  of 
the  liquor,  nor  any  description  of  the 
liquor  itself,  other  than  that  it  is  in- 
toxicating liquor  intended  for  sale  in 
violation  of  law,  and  which  authorizes 
and  requires,  upon  an  affidavit  merely 
that  intoxicating  liquors  are  being 
sold,  or  kept  for  sale,  in  a  described 
place,  in  violation  of  law,  a  warrant 
to  issue,  under  which  it  shall  be  the 
duty  of  the  officer  to  seize  all  intox- 
icating liquors  found  in  that  or  any 
other  place  where  the  affiant  believes 
them  to  be  kept  or  secreted,  and 
which,  therefore,  virtually  authorizes 


the  issuance  of  a  general  warrant  for 
the  seizure  of  intoxicating  liquors 
wherever  found,  and  for  whatever 
purpose  kept,  violates  the  constita- 
tional  requirement  that  ttie  thing  to 
be  seized  shall  be  described  "as  near 
as  may  be."  Dupree  v.  State  (1909) 
1(^  Tex.  455,  119  S.  W.  301. 

The  court  in  the  foregoing  case  goes 
on  to  explain  that  it  does  not  mean  to 
hold  that  it  is  not  in  the  power  of  the 
legislature  to  provide  that  seizures 
may  be  made  of  liquors  unlawfully 
kept,  in  a  proceeding  in  rem,  without 
naming  therein  any  person  as  owner 
or  keeper,  but  that  the  reference  made 
by  them  to  the  absence  of  the  name 
or  description  of  the  owner  or  keeper 
of  the  liquor  was  for  the  purpose  of 
demonstrating  the  absence  of  descrip- 
tion, and  of  eversrthing  by  which  the 
writ  might  be  limited  to  liquors  prop- 
erly seizable  under  it. 

g.  Time  for  ex€€^tioti  of  warrant. 

The  constitutional  provision  against 
unreasonable  searches  and  seizures  is 
violated  where  the  search  warrant  is 
not  executed  within  a  reasonable  time; 
and  what  is  a  reasonable  time  is  a 
question  of  law  for  the  court  to  de- 
termine in  each  case,  according  to 
its  circumstances.  An  unexplained  de- 
lay of  three  days  in  the  execution  of 
such  a  warrant  may  be  unreasonable. 
State  V.  Guthrie  (1897)  90  Me.  448,  38 
Atl.  363. 

But  in  Farmer  v.  Sellers  (1911)  89 
S.  C  492,  72  S.  E.  224,  it  was  held 
that  the  question  whether  the  search 
warrant  has  been  executed  with  rea- 
sonable promptness  is  for  the  jury» 
and  that  a  delay  of  forty-eight  days 
in  serving,  could  not  be  said,  as  a 
matter  of  law,  to  be  so  unreasonable 
as  to  destroy  the  force  of  the  warrant. 

h.  Manner  of  executing  %carrant. 

In  Buckley  v.  Beaulieu  (1908)  104 
Me.  56,  22  L.R.A.(N.S.)  819,  71  Atl. 
70,  it  is  said  that  whether  the  conduct 
of  the  officer  making  the  search  was 
reasonable  or  unreasonable  must  be 
determined  by  all  the  circumstances 
of  the  case.  ''No  definite  line  can  be 
drawn.  The  division  is  rather  by  a 
zone  within  which  reasoning  men 
might  reasonably  differ,  but  outside 
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of  which  there  would  be  a  general  con- 
currence of  reasoning,  thinking  men. 
The  general  principle,  however,  is  that 
while  the  officer  should  searqh  thor- 
oughly  in  every  part  of  the  described 
premises,  where  there  is  any  likelihood 
that  the  object  searched  for  may  be 
found,  they  should  also  be  considerate 
of  the  comfort  and  convenience  of  the 
occupants,  should  mar  the  premises 
themselves  as  little  as  possible,  and 
should  carefully  replace,  so  far  as 
practicable,  anything  they  find  it  nec- 
essary to  remove." 

The  constitutional  right  of  a  prop- 
erty owner  against  unreasonable 
searches  is  violated  by  officers  who, 
in  the  execution  of  a  warrant  to  search 
for  liquor  alleged  to  be  illegally  kept 
upon  the  premises,  remove  the  laths 
and  plastering  for  a  space  2  to  4  feet 
wide  around  all  the  rooms  of  th6  low- 
er floor  of  his  dwelling,  and  then 
leave  the  owner  to  restore  the  house 
to  a  habitable  condition,  where  the 
object  of  the  search  could  have  been 
attained  by  the  use  of  some  slender 
probe,  with  comparatively  little  in- 
jury. Ibid. 


— 're-eaiiT  vpoa  premises  after  ezeevt- 
lag  warraat* 

The  constitutional  guaranty  against 
unreasonable  searches  and  seizures  is 
violated  where  an  officer,  who  has 
made  an  arrest  for  a  violation  of  the 
Intoxicating  Liquor  Laws,  after  exe- 
cuting a  warrant  of  arrest,  though 
before  its  return,  re-enters  upon  the 
premises  to  remove  therefrom,  to  be 
used  as  evidence,  liquors  inadvertent- 
ly left  on  the  premises  by  him  at  the 
time  of  making  the  arrest.  Gamble 
V.  Keyes  (1915)  85  S.  D.  644,  158  N. 
W.  888. 

IV»  Mi9ceUaneoM9. 

A  constitutional  provision  that  all 
warrants  to  search  suspected  places 
or  arrest  a  person  for  examination  or 
trial,  in  prosecutions  for  criminal  mat- 
ters, are  contrary  to  the  right  to 
be  secured  from  all  unreasonable 
searches  and  seizures  if  the  cause  or 
foundation  of  them  be  not  previously 
supported  by  oath  or  affirmation,  re** 
quires  the  warrant  which  authorizes 
a  search  for  and  seizure  of  liquor,  for 
the  purpose  of  forfeiting  it,  to  be 
3  A.L.R.'^vo. 


founded  on  a  complaint  charging  that 
the  liquor  is  kept  for  sale  in  violation 
of  law.  State  v.  Spirituous  Liquors 
(1894)  68  N.  H.  47,  40  Atl.  898. 

A  search  and  seizure  cannot  be 
deemed  reasonable  where  nothing  fur- 
ther appears  than  that  the  person 
whose  premises  are  searched  has  liq- 
uor in  his  possession,  although  it  is 
within  the  power  of  the  legislature  to 
declare  the  possession  of  intoxicating 
liquor  for  the  purpose  of  sale  as  quasi 
a  nuisance,  and  to  enact  that  such 
possession  shall  be  prima  facie  evi- 
dence of  unlawful  intent.  Sullivan  v. 
Oneida  (1871)  61  IlL  242. 

The  provisions  of  the  Constitution 
guaranteeing  citizens  against  unrea- 
sonable searches  and  seizures  are  not 
violated  by  the  Alabama  Prohibition 
Law,  Special  Act  1909,  pages  70-74, 
authorizing  a  writ  of  seizure  to  abate 
the  nuisances  declared  by  the  act. 
Fitzpatrick  v.  State  (1910)  169  Ala. 
1,  63  So.  1021;  Jones  v.  State  (1912) 
4  Ala.  App.  169,  58  So.  1011. 

In  State  v.  Miller  (1869)  48  Me.  576, 
the  provisions  of  a  statute  which  do 
not  appear  in  the  report  of  the  case, 
authorizing  the  seizure  of  intoxicating 
liquors  upon  warrants  duly  issued 
therefor,  were  held  not  to  be  in  con- 
flict with  the  Constitution. 

The  question  whether  a  constitu- 
tional provision  against  unreasonable 
searches  and  seizures  was  violated  by 
a  municipal  ordinance  prohibiting  the 
keeping  of  intoxicating  liquors,  the 
terms  of  which  do  not  appear  in  the 
report,  was  somewhat  discussed  in 
Bessemer  v.  Eidge  (1909)  162  Ala. 
201,  50  So.  270;  but  in  view  of  the 
grounds  upon  which  the  various  mem- 
bers of  the  court  put  their  decision, 
it  cannot  be  said  to  have  been  definite- 
ly passed  upon. 

A  statute  authorizing  an  attachment 
of  the  goods  and  chattels  of  the  de- 
fendant in  an  action  to  recover  a  pen- 
alty for  the  illegal  sale  of  intoxicating 
liquors  does  not  violate  the  constitu- 
tional provision  against  unreasonable 
search  or  seizure,  there  being  in  such 
case  no  search  or  seizure  within  the 
meaning  of  such  provision.  State  v. 
Marshall  (1911)  100  Miss.  626,  66  So. 
792,  Ann.  Cas.  1914A,  484. 
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tosicAted    to    diselo««    where    Uqvor 
was  obtained. 

A  constitutional  declaration  "that 
the  people  have  a  right  to  hold  them- 
selves, their  houses,  papers  and  pos- 
sessions, free  from  search  or  seizure; 
and  therefore  warrants,  without  oath 
^r  affirmation  first  made,  affording 
sufficient  foundation  for  them,  where- 
by any  officer  or  messenger  may  be 
•commanded  or  required  to  search  sus- 
pected places,  or  seize  any  person  or 
persons,  his,  her  or  their  property, 
not  particularly  described,  are  con- 
trary to  that  right  and  ought  not  to 
l>e  granted,"  la  directed  against  gen- 
eral warrants,  and  general  search  war- 


ants  in  particular,  not  specifically  de- 
cribing  the  persons,  places,  or  prop- 
erty to  be  searched  or  arrested,  and 
has  no  reference  to  a  statute  provid- 
ing for  the  apprehension  of  any  per- 
son found  in  such  a  state  of  intoxica-* 
tion  as  to  disturb  the  public  or  do- 
mestic tranquillity  and  his  detention 
until  he  shall  disclose  the  place 
where,  and  the  penlon  of  whom,  the 
liquor  80  producing  intoxication  was 
obtained,  and  that,  on  his  refusal  or 
neglect  to  do  so,  he  may  be  committed 
to  jail,  until  he  shall  make  such  dis- 
closure, or  be  discharged  by  the  jus- 
tice before  whom  he  was  examined. 
Re  Powers.  (18&S)  26  VL  261. 

E.  8.  0« 


P.  C.  JENKINS,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY, 

Kentucky  Court  of  Appeals  ^  December  17,  1915, 
(167  Ky.  544,  180  S.  W.  961.) 

Evidence  —  other  crime  —  identity. 

1.  Upon  trial  of  persons  for  injury  tn  ^  pprAon  jn  consequence  of  a 
■conspiracy  evidence  is  admissible  of  similar  occitrrenceniPtlie  locality 
about  the  same  time  at  which  accused  are  shown  to  have  been  present, 
in  connection  with  evidence  of  an  organization  of  accused  and  otiiers  for 
the  purpose  of  committing  such  outrages,  aa  tending  to  show  accused  were 
member^.of  the  organization,  and  thus  aiding  in  identifying  them  as 
responsible  for  the  injury  inflicted  in  the  instant  case.^ 

[See  note  an  this  question  beginning  on  page  1540.] 


Appeal  —  motion  to  set  aside  indict- 
ment. 

2.  Where  by  statute  the  action  of 
the  trial  court  upon  motion  to  set  aside 
an  indictment  is  not  subject  to  excep- 
tion such  questions  cannot  be  re- 
viewed on  appeal. 

[See  2  R.  C.  L.  211.] 

Jury  —  grand  —  excusing  members 
of  panel. 

3.  The  court  may,  in  selecting  mem- 
bers for  a  grand  jury,  excuse  those 
who  have  been  or  will  be  intimidated 
by  threats  of  an  organization  against 
members  of  which  an  indictment  is 
sought. 

[See  12  R.  C.  L.  1018.] 

Venue  —  change  —  right  of  state  — 
joint  indictment.' 

4.  A  change  of  venue  may  be  had 


by  the  state  as  to  part  of  those  joint* 
ly  indicted  for  a  felony,  if  the  state 
had  a  right  to  separate  trials  of  the 
several  defendants. 

Criminal  law  —  joint  indictment  — 
separate  trials. 

5.  The  state  may  at  its  election  try 
separately  parties  jointly  indicted  for 
a  felony. 

[See  8  R.  C.  L.  167.] 

Venue  —  change  —  discretion. 

6.  A  court  does  Hot  abuse  its  dis- 
cretion in  removing  to  another  county 
for  trial  an  indictment  against  a  mem- 
ber of  a  secret  organization  whose  op- 
erations have  terrorized  the  eonaanu- 
nity  in  which  they  were  carried  on 
and  where  the  indictment  was  found. 

[See  2  R.  G.  L.  214.] 
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Criminal  law  •-«-  trial  im  copy  of  in- 
dictment —  change  of  yenne. 

7.  The  statutory  provision  for  trial 
upon  a  copy  of  the  indictment  in  case 
some  of  several  jointly  indicted  secure, 
a  change  of  venue  to  another  county 
may  be  followed  in  case  the  change 
is  secured  by  the  state,  although 
change  by  the  state  is  not  directly 
provided  for  by  the  statute. 

Continuance  —  denial  —  abuse  of  dis- 
cretion. 
^  8.  There  is  no  abuse  of  discretion 
gn  overruling  a  motion  for  continu- 
ance on  the  ground  of  surprise  upon 
the  introduction  by  the  state  of  evi- 
dence as  to  another  crime  than  that 
for  which  accused  is  on  trial,  which  is 
based  merely  upon  the  affidavit  of  ac- 
cused stating  that  he  can  show  an 
alibi,  which  mentions  the  name  of  no 
witness  so  that  it  cannot  be  read  as 
the  deposition  of  a  witness. 
[See  6  R.  C.  L.  544,  553.] 

Statute  —  eonstruction  —  conspiracy 
yxo  injure  —  punishment. 

^  9.  An  injury  to  person  as  well  as 
injury  to  property  is  embraced  with- 
in a  statute  providing  imprisonment 
of  from  one  to  fifteen  years  in  case  in- 
jury to  the  person  or  property  results 
from  unlawful  acts  designated  by  the 
^'preceding  sections"  of  the  act,  and 
the  section  immediately  preceding  re- 
lates to  conspiracy  to  injure  property 
alone  if  the  second  preceding  section 


relates  to  conspiracy  to  injure  the  per- 
son,  and  all  three  sections  are  part  of 
the  same  act. 

Conspiracy  —  failure  to  indict  some 
conspirators  —  effect. 

10.  That  all  those  engaged  in  a  con- 
spiracy to  injure  were  not  known  to 
the  grand  jury,  and  that  some  of  them 
were  therefore  not  indicted,  does  not 
prevent  conviction  of  those  members 
of  the  conspiracy  who  were  known, 
even  though  they  are  shown  to  have 
conspired  with  persons  not  indicted. 

[See  5  R.  G.  L.  1078.] 

—  punishment  of  persons  not  present. 

11.  The  legislature  may  provide  that 
aljl  participating  in  a  conspiracy  which 
results  in  injury  to  a  person  shall  be 
punished,  although  some  of  the  con- 
spirators were  not  present  at  the  time 
of  the  injury. 

[See  5  R.  C.  L.  1063,  1067.] 

f,  Evidence  —  identity  —  relaxing  rules. 

12.  Where  the  sole  issue  in  a  case 
'  is  as  to  the  identity  of  the  accused, 

the  evidence  on  that  issue  by  the  state 
may  properly  be  permitted  to  take  a 
wide  range,  and  in  a  measure  the  rigid 
rules  of  evidence  will  be  relaxed. 
[See  8  R.  G.  L.  188  et  seq.,  201.] 

; —  conspiracy  —  scope  of  evidence. 

18.  Great  latitude  must  be  given  the 
state  in  the  production  of  its  evidence 
in  proof  of  a  criminal  conspiracy. 

[See  5  R.  G.  K  1087.] 


\ 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Warren 
County  convicting  him  of  conspiring  with  others  to  injure  certain  persons. 
AfftTtned, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  T.  W.  Thomas,  R.  C.  P. 
Thomas,  W.  A.  Helm,  and  W.  R  Gard- 
ner for  appellant. 

Messrs.  James  Gamett,  Attorney 
General,  Robert  T.  Caldwell,  Assistant 
Attorney  General,  and  John  H.  Giliam 
for  the  Commonwealth. 

Turner,  J.,  delivered  the  opinion 
of  the  court : 

At  the  February  term,  1915,  of 
the  Butler  circuit  court  the  follow- 
ing indictment  was  returned,  to  wit : 
*The  grand  jury  of  the  county  of 
Butler  in  the  name  and  by  the 
authority  of  the  commonwealth  of 
Kentucky  accuse  Silas  Gardner,  J. 
A.  Gardner,  Dock  Gardner,  Bunk 
Haws,     Itfaridn     Drake,     Andrew 


Drake,  Ben  John  Penrod,  P.  C.  Jen- 
kins, J.  E.  Mayhugh,  Harry  Grubb, 
Doss  Peay,  Joseph  Drake,  and  Elzie 
Pendley  of  the  offense  of  unlawfully, 
wilfully,  and  feloniously  banding 
and  confederating  themselves  to- 
gether for  the  purpose  of  intimidat- 
ing, alarming,  disturbing,  and  injur- 
ing another,  and  did  injure  and 
wound  said  others,  to  wit,  Katherine 
Webster,  Louella  Webster,  and  Es- 
til  Webster,  and  the  said  defendants 
herein  mentioned,  and  others  whose 
names  are  to  the  grand  jury  un- 
known, did  go  forth  in  the  night- 
time with  guns  and  other  weapons 
for  the  purpose  of  intimidating, 
alarming,  disturbing,  and  injuring 


1524 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[8  A.L.R. 


and  whipping  said  Katherine,  Lou- 
ella,  and  Estil  Webster,  and  did  in 
the  nighttime,  as  aforesaid,  go  to 
the  house  of  James  Webster  and 
seize  and  lay  hold  of  said  James, 
Katherine,  Louella,  and  Estil  Web- 
ster, and  did  take  them  from  their 
house  and  from  their  beds,  and  tie 
them  to  a  tree,  and  with  blindfolds 
over  their  eyes  and  ropes  around 
their  necks  did  beat,  bruise,  stripe, 
whelp  and  injure,  intimidate  and 
scare,  said  parties,  and  defendants 
being  armed  and  having  weapons 
drawn  upon  said  parties  at  said 
time/' 

At  the  same  term  of  the  court  the 
commonwealth's  attorney  filed  his 
statement,  as  provided  by  statute, 
and  entered  his  motion  to  change 
the  venue  of  the  action,  but  before 
it  was  acted  upon  withdrew  the 
same,  except  as  to  P.  C.  Jenkins  and 
Marion  Drake.  The  court,  from  evi- 
dence heard  and  personal  knowledge, 
as  recited  in  the  order,  granted  a 
change  of  venue  upon  the  ground 
that  there  was  such  a  state  of  law- 
lessness and  such  a  prevalent  bias 
for  and  against  the  charge  in  the  in- 
dictment in  Butler  county  that  a 
fair  and  impartial  trial  could  not  be 
had  therein,  and  the  case  was,  as  to 
Jenkins  and  Drake,  removed  to  the 
Warren  circuit  court  for  trial.  The 
court  directed  the  clerk  to  copy  the 
indictment,  orders,  motions,  notices, 
etc.,  and  to  make  a  complete  tran- 
script of  the  record,  and  directed 
that  the  same  be  delivered  to  the 
clerk  of  the  Warren  circuit  court,  all 
of  which  was  done.  At  the  April 
term  of  the  Warren  circuit  court  the 
defendants  entered  a  motion  to 
quash  the  indictment  because  the 
names  of  the  grand  jurors  drawn 
from  the  jury  wheel  in  the  Butler 
circuit  court,  and  which  had  been 
furnished  by  the  clerk  to  the  sheriff 
in  a  list  showing  the  order  in  which 
they  were  drawn,  had  not  been 
called  by  the  sheriff  in  the  order 
their  names  came  on  the  list,  but 
that  the  sheriff,  instead  of  so  calling 
the  jurors'  names,  in  violation  of 
law  selected  twelve  names  out  of  the 
said  list  without  regard  to  their  or- 


der there(m,^and  it  was  done  for  the 
purpose  of  securing  a  jury  that 
would  indict  the  dedfendants.  This 
motion  was  overruled  by  the  court, 
and  the  order  overruling  it  shows 
that  the  sheriff  in  calling  the  names 
from  the  list  in  the  manner  set  out 
had  acted  under  the  direction  of  the 
court.  Appellant  Jenkins,  being  put 
on  his  separate  trial,  was  found 
guilty,  and  the  verdict  fixed  his  pun- 
ishment at  confinement  in  the  peni- 
tentiary for  not  less  than  four  years 
nor  more  than  four  years  and  one 
day.  His  motion  for  a  new  trial 
having  been  overruled,  he  has  ap- 
pealed. 

The  evidence  for  the  common- 
wealth is  that  on  the  22d  of  August, 
1914,  at  Union  Chapel  in  Butler 
county,  there  was  a  meeting  to 
which  numerous  men  in  the  neigh- 
borhood had  been  invited,  and  at 
which  there  appeared  a  man  named 
Clark,  claiming  to  be  the  representa- 
tive of  a  secret  order  Imown  as  the 
Amalgamated  Workers  of  the 
World,  and  claiming  to  be  the  or- 
ganizer of  local  lodges  of  that  order. 
He  made  a  speech  to  those  present, 
giving  the  name  of  the  order,  but 
saying  they  were  sometimes  caHed 
'Tossum  Hunters."  That  among 
other  objects  of  the  order  was  that 
its  members  should  stand  by  and 
help  eadi  other,  and  if  any  of  than 
got  into  court  they  were  to  aid  each 
other,  and  that  if  any  of  their  mem- 
bers got  on  the  jury  when  a  m'ember 
was  being  tried,  he  was  to  hang  the 
*jury  or  clear  him.  After  this,  and 
possibly  other  speeches,  appellant 
Jenkins,  assuming  to  act  with 
authority,  directed  that* a  line  be 
drawn  on  the  floor,  and  all  of  those 
who  desired  to  join  were  to  cross  on 
one  side  of  the  line,  and  that  after 
this  division  was  made  those  who 
did  not  join  were  directed  to  "go 
home  and  hold  their  tongues."  That 
shortly  after  this  organization  of 
the  local  lodge  at  Union  Chapel 
there  were  certain  night  raids  in  va- 
rious parts  of  the  county,  at  which 
persons  were  whipped,  beat,  and 
bruised  by  bodies  of  masked  meni 
On  the  27th  or  28th  of  October,  at 
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some  time  during  the  night,  a  body 
of  masked  men  went  to  the  home  of 
James  Webster,  broke  the  doors 
open,  seized  James  Webster,  Kath- 
erine  Webster,  his  wife,  a  woman  of 
sixty-five  years  of  age,  Ix)uella  Web- 
ster, and  Estil  Webster.  They  took 
them  about  300  yar^s  from  the 
house,  and  after  first  tying  the  aged 
woman  to  a  tree  with  her  arms 
around  the  tree  and  her  face 
towards  it,  lifted  her  clothes  above 
her  head,  and  with  a  leather  strap 
whipped  her  unmercifully  on  her 
naked  body.  They  then  duplicated 
this  proceeding  with  the  younger 
woman,  Louella  Webster,  and  finally 
placing  a  rope  around  the  neck  of 
Estil  Webster,  drew  him  up  and  let 
him  down  at  least  twice,  and  finally 
compelled  him  to  falsely  state  to 
them  that  two  men  named  Bradley 
were  the  persons  who  had  shot  into 
the  raiders,  and  after  that  proceed- 
ed to  give  him  an  unmerciful  whip- 
ping on  his  bare  body.  The  masked 
men  had  firearms  and  flashlights, 
and  not  only  whipped  both  of  the 
women,  as  stated,  but  put  ropes 
around  their  necks,  cursed  them, 
and  otherwise  terrorized  them. 
While  they  did  not  offer  personal 
violence  to  the  old  man,  he  was 
taken  from  the  house  and  forced  to 
witness  the  fiendish  punishment  ad- 
ministered to  his  aged  wife,  his 
daughter,  and  his  son. 

Each  of  the  Websters  positively 
identifies  appellant  as  one  of  the 
party,  and  each  of  them  testified  to 
recognizing  at  the  time  different 
ones  who  were  jointly  indicted  with 
Jenkins.  They  also  stated  that 
Jenkins  seemed  to  be  the  leader  of 
the  party  and  gave  all  orders;  that 
the  members  of  the  party  said  to 
the  wife  of  Estil  Webster  that  they 
were  her  friends,  and  that  she  need 
not  be  afraid,  and  gave  as  a  reason 
for  their  treatment  of  the  other 
Websters  that  they  had  been  guilty 
of  some  mistreatment  of  Estil  Web- 
st^s  wife,  and  warned  them  there- 
after to  treat  her  as  a  lady. 

There  is  also  evidence  to  the  effect 
that  about  the  time  these  outrages 
were  beii^  perpetrated  in  Butler 


county  Jenkins,  in  conversation  with 
at  least  two  persons,  while  denying 
that  he  was  a  member  of  the  organ- 
ization known  as  'Tossum  Hunt- 
ers,'' professed  to  give  what  he  un- 
derstood to  be  their  mode  of  proced- 
ure in  dealing  with  persons  who  had, 
for  any  reasons,  incurred  the  dis- 
pleasure of  the  order.  He  stated 
that  he  was  informed  that  they 
would  summon  a  jury  and  witnesses 
in  the  order  and  try  the  case,  and  if 
the  parties  needed  ''attending  to,'' 
they  went  and  attended  to  them,  and 
if  not,  they  let  them  alone.  On  the 
trial  of  this  case,  however,  Jenkins 
admitted  on  the  witness  stand  that 
he  was  not  only  a  member  of  the  lo- 
cal chapter  of  this  order,  but  was  its 
president  or  leader. 

Conditions  became  so  bad  in  the 
latter  part  of  1914  that  it  was  gen- 
erally rumored  that  an  extra  session 
of  the  grand  jury  was  contemplated 
for  the  purpose  of  investigating 
these  raids,  and,  as  the  record  dis- 
closes, a  special  term  of  the  court 
was  actually  called,  but  later  called 
off.  About  that  time  appellant  man- 
ifested great  interest  in  the  pro- 
posed special  term  of  court,  and,  it 
may  be  inferred  from  circumstances 
in  the  record,  went  to  the  county 
seat  to  find  out  what  he  could 
about  the  same.  Knowing  the  coun- 
ty court  clerk.  Moats,  he  went  to  see 
him,  and  in  discussing  this  proposed 
special  term  of  the  court,  among 
other  things,  said  to  Moats,  as 
shown  by  the  latter's  testimony : 

He  told  me  that  it  wouldn't  do  for 
it  to  be  called,  and  said  if  it  was 
called  it  might  be  that  300  or  400 
men  might  come  in  there  and  sweep 
the  town  off  the  map,  and  if  the 
judge  and  commonwealth's  attorney 
did  come,  it  might  make  them  swim 
the  river  backwards  home,  and  he 
went  ahead  to  tell  about  the  organ- 
ization, that  they  had  the  very  best 
of  guns  that  would  shine  like  elec- 
tric lights,  and  was  talking  about 
the  order ;  said  the  Masons  and  Odd 
Fellows  was  nothing  to  compare 
witii  the  Possum  Hunters,  and  that 
the  organization  was  for  the  good  of 
the  community,  and  before  the  or- 
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ganization  existed  he  told  about  how 
it  was  around  Huntsville,  that  the 
boys  would  stay  out  in  the  yard,  and 
after  this  occurred  there  was  no 
laughing  out  in  the  yard,  that  even 
the  chickens  were  afraid  to  crow, 
the  cows  were  afraid  to  low,  and  the 
cats  were  afraid  to  mew  after  the 
sun  would  go  down. 

Q.  Anything  else? 

A.  He  asked  me  the  question,  he 
said:  '^Say  they  got  them  up  and 
convicted  them,  what  are  they  going 
to  do  with  them?  The  jails  won't 
hold  them  and  the  penitentiaries 
won't  hold  them ;  they  are  about  80 
per  cent  strong  over  the  state." 

This  witness,  upon  being  recalled 
by  the  commonwealth  and  asked,  if 
he  had  omitted  in  his  former  tes- 
timony anything  which  Jenkins  had 
said,  to  state  it,  answered : 

A.  Yes,  sir.  I  remember  one 
thing  very  distinctly  that  I  omitted. 
In  his  conversation,  referring  to  the 
bravery  of  them,  he  said  they  didn't 
no  more  care  for  being  shot  into 
than  a  brick  wall ;  that  they  demon- 
strated that  fact  down  at  Webster's ; 
to  be  shot  into  on  the  road  didn't 
frighten  them  a  bit ;  that  they  went 
right  on  and  got  their  possum,  and 
dressed  it  up  right  nice,  and  went  on 
about  their  business. 

The  evidence  in  the  whole  case 
revolves  around  the  organization  of 
this  order,  the  purpose  of  its  organ- 
ization, and  the  connection  of  Jenk- 
ins with  it,  and  although  the  indict- 
ment in  this  case  only  charges  a 
conspiracy  against  the  Websters, 
yet  an  investigation  of  that  charge 
inevitably  involves  reference  to 
similar  outrages  perpetrated  in  the 
county  about  the  same  time.  Un- 
der these  circumstances  the  trial 
court  permitted  the  commonwealth 
to  prove  other  similar  happenings 
in  the  county  prior  to  and  about  the 
time  of  the  whipping  of  the  Web^ 
sters,  and  in  one  instance  to  prove  a 
whipping  which  occurred  about 
nine  or  ten  days  thereafter,  and 
was  permitted  to  show  that  upon 
some  of  these  occasions  appellant 


was  present  and  acting  in  the  ca- 
pacity of  a  leader. 

It  is  not  denied  that  the  Web- 
sters were  whipped,  and  it  is  ad- 
mitted that  appellant  was  not  only 
a  member  of,  but  the  local  leader  of,, 
this  organization. 

Six  grounds  for  reversal  are  re^ 
lied  upon,  to  wit:  (1)  That  the 
grand  jury  was  improperly  select- 
ed, and  that  appellant's  motion  to 
quash  the  indictment  for  that  rea- 
son should  have  been  sustained. 
(2)  That  the  court  erred  in  grant- 
ing a  change  of  venue  as  to  a  part 
only  of  the  defendants  jointly  in- 
dicted. (8)  That  the  trial  was  held 
and  conviction  had  only  on  a  copy 
of  the  indictment.  (4)  That  after 
the  admission  of  evidence  as  to  oth- 
er offenses  the  court  should  have 
sustained  appellant's  motion  to 
discharge  the  jury  and  continue  the 
case.  (5)  The  instructions  were 
erroneous:  (1)  Because  they  au- 
thorized the  infliction  of  a  greater 
penalty  than  was  authorized  by 
law;  and  (2)  because  they  author- 
ized a  conviction  if  appellant  had 
formed  a  conspiracy  with  others 
than  those  named  in  the  indict- 
ment; (8)  and  because  they  author- 
ized a  conviction  even  though  ap- 
pellant was  not  in  fact  present  at 
the  whipping  of  the  Websters.  (6) 
Because  the  evidence  as  to  raids 
other  than  the  Webster  raid  was  In- 
competent. 

Upon  the  first  question  little  need 
be  said,  as  it  is  expressly  provided 
in  §  281  of  the  Criminal  Code  that 
the  action  of  the  trial  judge  upon 
motion  to  set  aside  an  indictment 
shall  not  be  subject  to  exception,. 

and    it    has    often  Appeai-«oti— 
been   held   by   this  ;«  ••!  •■«*• 
court      that      such  *«*»«*—*• 
questions  cannot  be  reviewed  by  it. 
Com.  V.  Goulet,  140  Ky.  843,  132  S. 
W.  151;  Com.  v.  Simons,  100  Ky. 
164,  37  S.  W.  949. 

It  is  proper,  however,  to  say  in 
this  connection,  in  jos^ce  to  the 
trial  judge,  that  he  explains,  in  an 
opinion  hknded  down  by  him  on  the 
motion  for  a  new  trial,  that  in  di- 
recting the  sheriff  not  to  call  cer- 
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tain  persons  as  srrand  jurors  he  was 
acting  upon  information  that  those 

jiirr-«MBd~  persons  had  been 
ex«n«inr  meni.     or  would  be  intimi- 

ber.  of  panel.  ^^^       j^^^^       ^^ 

fear  of  the  "Possum  Hunters-'  or- 
ganization, and  that  some  of  them 
had  indicated  to  him  that  they  were 
afraid  to  serve  as  grand  jurors. 

Whether  the  commonwealth  may 
ask  for,  or  .the  court  grant,  a  change 
of  venue  as  to  a  part  only  of  the  de- 
fendants who  are  jointly  indicted 
for  a  felony,  has  not,  so  far  as  we 
are  aware»  been  passed  upon  in  tlua 
state.  In  this  case  the  change,  of 
venue  was  originally  asked  for  by 
the  attorney  for  the  commonwealth 
as  to  all  of  the  defendants,  but  be- 
fore the  motion  was  passed  upon  it 
was  withdrawn  as  to  all  of  th^n  ex- 
cept appellant  and  one  other,  so 
that  when  the  court  acted  there 
was  no  motion  for  a  change  of 
venue  except  as  to  the  two.  From 
the  nature  of  the  question  it  would 
seem  to  depend  upon  whether  or  not 
the  commonwealth,  as  a  matter  of 
right,  might  have  a  severance  and 
demand  separate  trials  of  the  sev- 
eral jointly  indicted  defendants, 
for«  if  this  right  existed  upon  the 

rifht  of  ptate-  monwealth,  it  could 
jofrnt  i.dfet«e.t.  ^^^  possibly  matter 

to  any  of  the  other  defendants 
whether  the  change  of  venue  was 
granted  to  a  specific  one;  while,  on 
the  other  hand,  if  the  common- 
wealth had  no  such  right,  and  the 
defendants,  as  a  matter  of  right, 
might  demand  that  they  all  be  tried 
together,  it  was  necessarily  beyond 
the  power  of  the  court  to  compel 
them  to  be  tried  separately  by 
transferring  the  case  as  to  a  part 
of  them  to  another  court. 

Under  §  237  of  the  Criminal  Code, 
any  defendant  who  may  be  jointly 
indicted  with  another,  or  others, 
for  a  felony,  is  granted  a  right  to  a 
separate  trial,  but  nothing  is  said 
in  that  section  about  the  right  of 
the  ccnnmonwealth  to  a  separate 
trial  of  such  indictments.  Under 
the  common  law,  however,  a  defend- 
ant had  no  such  ris^t,  and  the  sec- 


tion of  the  Criminal  Code  referred 
to  changed  the  common-law  rule  in 
so  far  as  it  applied  to  such  defend- 
ant, but  did  not  undertake  ta 
change  or  alter  the  commonJaw 
right  of  the  commonwealth  in  the 
premises.  That  is  to  say,  the  right 
of  the  conmionwealth  to  a  separate 
trial  of  persons  jointly  indicted  for 
a  felony  must  still  be  controlled  by 
the  common  law.  In  the  case  of 
Hoffman  v.  Com.  134  Ky.  726,  121 
S.  W.  690,  this  question  was  fuUsr 
gone  into,  and  it  was  held  that  at 
common  law  the  commonwealth,  in 
case  of  joint  indictments,   had   a 

right      of      election,   criminal  law- 
subject    to    the    dis-  Jot«t    InAlctment 

cretion  of  the  court,  — *«^*'**^  *'*•'•• 
whether  to  try  persons  jointly  in- 
dicted for  a  felony  separately  or 
jointly,  and  that  the  provisions  of 
§  237  of  the  Criminal  Code  had  not 
abrogated  or  altered  this  right. 
The  commonwealth,  therefore,  hav- 
ing this  right  of  severance,  the 
whole  question  reverts  to  the  prop- 
osition whether  the  court,  in  chang- 
ing the  venue  of  appellant's  case  to 
Warren  county,  abused  its  discre- 
tion; for  when  it  removed  the  case 
to  Warren  as  to  part  of  the  defend- 
ants,  it  necessarily  exercised  its 
discretion  upon  the  question  wheth- 
er there  should  have  been  a  sever- 
ance, for  of  course,  if  the  case  was 
in  one  court  as  to  part  of  the  de- 
fendants and  in  another  court  as  to 
another  part,  there  must  necessar- 
ily be  separate  trials. 

There  is  no  claim  in  this  case 
that  the  court  abused  its  discretion 
in  the  ordinary  sense  in  removing 
this  case  as  to  appellant  to  Warren 
county,  and  if  there  had  been  such 
contention,  the  facts  of  the  case, 
already  detailed,  would  be  conclu- 
sive, not  only  that 
the  court  had   not  duirStX^***" 
abused    its    discre- 
tion, but  that  he  would  have  been 
grossly  derelict  in  his  duty  if  he  had 
not  done  so. 

Section  1115,  Ky.  Stat,  provides 
that  when  there  is  a  change  of 
venue  and.  a  im>secution  is  removed 
to  anoliier  county,  the  clerk  of  the 
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court  shall  transmit  the  origrinal 
papers,  together  with  a  transcript 
of  the  orders  pertaining  thereto;  to 
the  clerk  cyf  the  court*  to  which  the 
removal  is  ordered,  and  from  this  it 
is  argued  by  appellant  that  he  was 
entitled  to  a  trial  in  the  Warren 
circuit  court  on  the  originar  indict- 
ment, and  not  on  a  copy  of  it. 
From  the  language  of  the  section 
referred  to  it  is  apparent  that  it 
does  not  contemplate  that  two 
prosecutions  under  the  same  indict- 
ment may  be  pending  at  one  and  the 
same  time  and  in  different  courts, 
as  was  the  case  here;  but  the  very 
next  section  of  the  statute  (§  1116) 
provides  that  where  one,  or  some 
only,  of  several  defendants  charged 
in  the  same  indictment,  be  granted 
a  change  of  venue,  the  original  in- 
dictment shall  be  retained  and  a 
certified  copy  sent,  which  shall 
serve  in  lieu  of  the  original.  It  is 
true  thi^t  the  last-named  section 
seems  to  refer  to  cases  only  wherein 
change  of  venue  is  granted  upon  the 
application  of  defendants  who  are 
jointly  indicted  with  others,  and 
does  not  prescribe  the  same  mode  of 
procedure  when  such  change  of  ven- 
ue may  be  granted  upon  the  motion 
of  the  commonwealth.  But  in  any 
event  the  last-named  section  points 
out  a  common-sense  mode  of  pro- 
cedure for  the  com- 
Siff o^nUp^"  monwealth  in  such 
•i«»«i*'i?^S«e.  circumstances,    and 

that  method  has 
been  strictly  followed  in  this  case. 
There  is  no  pretense  or  suggestion 
that  the  copy  of  the  indictment  un- 
der which  appellant  was  tried  was 
not  in  every  respect  a  true  and  cor- 
rect copy  of  the  original,  and  in  no 
event  could  his  substantial  rights 
have  been  affected. 

After  the  introduction  by  the 
commonwealth  of  certain  evidence 
about  other  raids  in  that  county, 
and  particularly  after  the  admis- 
sion of  the  evidence  as  to  the  whip- 
ping of  one  Jim  Ray,  which  occurred 
after  the  whipping  of  the  Websters, 
the  appellant  filed  his  affidavit  and 
entered  a  motion  to  set  aside  the 


swearing  of  the  jury  and  to  con- 
tinue the  case  on  the  ground  of  sur- 
prise. The  affidavit  states,  in  sub- 
stance, that  the  evidence  showing 
that  he  had  been  connected  with 
and  was  present  at  the  whipping  of 
Ray  was  a  surprise  to  him,  and  that 
he  had  been  advised  by  his  attor- 
neys that  such  evidence  would  not 
be  competent  on  his  trial  in  this 
case,  and  that,  if  given  an  oppor- 
tunity, he  could  show  by  divers  per- 
sons, without  naming  them,  that  he 
was  not  present  and  did  not  partici- 
pate in  the  whipping  of  Ray.  His 
affidavit  did  not  show,  however, 
where  he  was  at  the  time  Ray  was 
whipped,  or  the  name  of  any  wit- 
ness by  whom  he  could  show  his 
whereabouts,  but  merely  stated  in  a 
general  way  that,  if  given  an  oppor- 
tunity, he  could  establish  a  complete 
and  satisfactory  alibi.    Manifestiy, 

this     affidavit     could    c«ntfna.nee- 

not  be,  in  any  «eai«i-»b««e 
event,  read  as  the  •'**•«'•«—• 
deposition  of  any  witness,  for  the 
name  of  no  witness  was  mentioned 
in  it,  and  the  court,  under  these  cir- 
cumstances, did  not  abuse  its  discre- 
tion in  overruling  the  motion  for  a 
continuance,  and  particularly  when 
it  is  considered  that  this  evidence 
did  not  bear  directly  upon  the  guilt 
or  innocence  of  the  defendant  on 
the  charge  involved,  but  had  been 
admitted  by  the  court  only  for  the 
purpose  of  showing  that  appellant 
was  a  member  of  the  organization 
known  as  "Possum  Hunters." 

The  instructions  in  this  case 
authorized  the  jury  to  inflict  a  pen- 
alty of  not  less  than  one  nor  more 
than  fifteen  years'  confinement  in 
the  penitentiary  if  they  found  the 
defendant  guilty,  and  it  is  the  con- 
tention of  the  appellant  that  this  is 
unauthorized  by  the  statutes,  and 
that  the  penalty  fixed  by  the  statute 
for  this  crime  is  not  less  than  one 
nor  more  than  five  years.  This  con- 
tention involves  an  interpretation  of 
§  1241a,  Carroll's  Stot  (Ky.)  1915. 
dealing. with  the  offense  of  criminal 
oonspiraey,  and  the  three  subsec- 
tions of  that  statute.    In  so  far  as 
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they  relate  to  this  question,  they 
are  as  follows : 

"1.  If  any  two  or  more  persons 
shall  confederate  or  band  them- 
selves together  for  the  purpose  of  in- 
timidating, alarming,  disturbing  or 
injuring  any  person  or  persons,  or 
to  rescue  any  person  or  persons 
charged  with  a  public  offense  from 
any  officer  or  other  person  having 
the  lawful  custody  of  any  such  per- 
son or  persons  with  the  view  of  in- 
flicting any  kind  of  punishment  on 
them,  or  with  the  view  of  prevent- 
ing their  lawful  prosecution  for  any 
such  offense  or  to  do  any  felonious 
act,  they,  or  either  of  them,  shall  be 
deemed  guilty  of  a  felony,  and  upon 
conviction  shall  be  confined  in  the 
penitentiary  not  less  than  one  nor 
more  than  five  years. 

"2.  If  any  two  or  more  persons 
shall  confederate  or  band  together 
and  go  forth,  for  the  purpose  of  mo- 
lesting, injuring  or  destroying  any 
prop^y,  real  or  personal,  of  anoth- 
er person,  persons  or  corporation, 
whether  the  same  be  injured,  mo- 
lested or  damaged  or  not,  they  shall 
be  guilty  of  a  felony,  and  upon  con- 
viction shall  be  confined  in  the 
penitentiary  not  less  than  one  nor 
more  than  five  years. 

''3.  If  any  injury  shall  result  to 
the  person  or  property  of  any  per- 
son or  persons,  by  reason  of  any 
unlawful  acts  denounced  in  the  pre- 
ceding section  of  this  act,  the  per- 
son or  persons  engaged  or  partic- 
ipating, or  any  one  of  them,  or  any- 
one aiding  or  abetting  such  unlaw- 
ful act,  shall  be  guilty  of  a  felony 
and  upon  conviction  shall  be  con- 
fined in  the  state  penitentiary  not 
less  than  one  nor  more  than  fifteen 
years,  unless  death  should  result,  in 
which  case  the  penalty  for  such  of- 
fense shall  be  as  now  prescribed  by 
law.'' 

Subsection  1  of  the  statute  quoted 
relates  wholly  to  offenses  against 
the  person,  and  subsection  2  deals 
only  with  offenses  against  property, 
and  the  two  offenses  were  evidently 
described  and  denounced  by  differ- 
ent subsections  because  it  was  in- 
tended to  make  a  conspiracy  to  in- 


jure the  person  a  complete  offense 
without  a  "going  forth,"  while  it  is 
an  essential  element,  where  the  in- 
jury of  property  only  is  the  object 
of  the  conspiracy,  there  should  be  a 
"going  forth."  Subsection  3  then 
provides  that,  when  there  actually 
results  injury  either  to  the  person 
or  property  of  any  person  or  per- 
sons by  reason  of  the  conspiracy  de- 
nounced in  the  preceding  section, 
the  penalty  shall  be  not  less  than 
one  nor  more  than  fifteen  years,  it 
evidently  being  the  purpose  of  the 
legislature  to  raise  the  maximum  of 
five  years  to  a  maximum  of  fifteen 
years  where  there  is  actually  injury 
to  person  or  property.  Appellant's 
whole  argument  on  this  point  is  that 
the  use  of  the  singular  "preceding 
section"  in  subsection  8  refers  only 
to  conspiracies  to  injure  property, 
and  does  not  embrace  conspiracies 
to  injure  the  person  denounced  by 
subsection  1.  To  adopt  this  con- 
struction would  be  to  say  that  the 
legislature  had  done  an  absurd 
thing;  that  is  to  say,  that  it  had 
fixed  a  maximum  punishment  of  five 
years  for  entering  into  a  conspiracy 
to  injure  the  person,  and  executing 
that  conspiracy,  and  at  the  same 
time  and  in  the  same  act  had  author- 
ized the  infliction  of  a  ma:!timum 
punishment  of  fifteen  years  for  en- 
tering into  a  conspiracy  to  injure 
property  only,  and  executing  that 
conspiracy.  We  entertain  no  doubt 
that  it  was  the  legislative  purpose 
in  subsection  3  to  embrace  in  its  pro- 
visions the  conspiracies  denounced 
by  both  subsection 
1  and  subsection  2,  atrnction^oii- 
and  to  provide  that,  l^iSfJklJent*.-"-* 
when  either  injury 
to  the  person  or  property  should  re- 
sult from  such  conspiracies,  the 
maximum  penalty  should  be  fifteen 
years.  If  the  contemplation  of  ap- 
pellant was  correct,  there  would 
have  been  in  subsection  3  no  refer- 
ence whatsoever  to  an  injury  "to  the 
person,"  and  the  very  context  of 
that  subsection  is  inconsistent  with 
any  other  interpretation  than  that 
the  words  "preceding  section"  were 
intended  to  be  "preceding  sections. 
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A  further  objection  to  the  in- 
structions is  that  they  authorized  a 
conviction  if  appellant  had  entered 
into  a  conspiracy  with  others  than 
those  jointly  indicted  with  him  to 
injure  the  Websters.  It  is  quite 
true  that  the  indictment  only 
charges  that  the  persons  named 
therein  entered  into  the  conspiracy, 
but  it  does  charge  that  the  defend- 
ants named,  and  others  whose 
names  are  unknown,  did  go  forth  in 
the  nighttime  armed  for  the  purpose 
of  carrying  out  the  conspiracy.  The 
instructions,  however,  did  authorize 
a  conviction  if  the  defendant  Jenk- 
ins and  the  other  named  defendants, 
or  any  of  them,  or  other  person  or 
persons,  banded  and  confederated 
themselves  together.  The  evidence 
of  the  Websters  disclosed  that  a 
large  number  of  other  persons  were 
present,  besides  the  named  defend- 
ants, who  were  not  recognized ;  but 
one  of  the  Websters  did  claim  to 
have  recognized  one  man  as  a  mem- 
ber of  the  party  who  was  not  named 
in  the  indictment,  to  wit,  Hal  Brown. 
There  is  no  contention  that  there 
was  not  evidence  of  conspiracy  be- 
tween Jenkins  and  some  of  the  oth- 
ers named  in  the  indictment,  but 
only  that  the  instructions  author- 
ized the  conviction  of  Jenkins  if  he 
was  in  a  conspiracy  with  any  others 
than  those  named  in  the  indictment. 
The  fact,  however,  that  all  the  con- 
spirators were  not 
f«ni?L'*o'^7a.       known  to  the  grand 

Jii«tr^jfS;t.  J^^^L  b^*  ^^^y  p?rt 

of  them,  and  that 
only  those  named  were  charged  with 
the  conspiracy,  does  not  prevent  the 
conviction  of  those  so  charged. 
From  the  evidence  it  might  well 
have  been  found  that  the  indict- 
ment did  not  embrace  all  of  the  con- 
spirators, but  it  was  amply  sufficient 
to  sustain  the  charge  of  conspiracy 
against  those  who  were  charged.  If 
an  indictment  charges  a  conspiracy 
by  two  or  more  persons,  naming 
them,  and  the  evidence  discloses 
there  were  others  in  the  conspiracy, 
those  charged  may  be  convicted  just 
as  if  all  the  conspirators  had  been 
charged. 


It  may  be  admitted  in  this  case 
that  the  instructions  did  not  closely 
follow  the  charge  in  the  indictment, 
but  the  evidence  of  conspiracy  be- 
tween those  who  were  charged  is  so 
convincing  and  the  motive  is  so^ 
clearly  shown, — Jenkins  being  the 
leader  of  the  Possum  Hunters,  and 
Silas  Gardner  being  the  father  of 
the  wife  of  Estil  Webster,  who  was 
supposed  to  have  been  mistreated  by 
the  Websters, — it  is  so  perfectly  ap- 
parent that  the  jury  found  the  con- 
spiracy to  exist  between  those 
charged,  that  the  error  could  not 
have  been  prejudicial. 

It  is  suggested  in  appellant's 
brief,  but  not  urged,  that  the  second 
instruction  is  erroneous  because  it 
authorized  the  conviction  of  appel- 
lant even  though  he  was  not  present 
in  person  when  the  whipping  was 
executed.  The  very  language  of 
subsection  3,  quoted  above,  author- 
izes such  an  instruction.  It  con- 
templates, from  its  .p„hifc„e-t  .f 
very  language,  that  periioa  not 
if  any  injury  shall  »'*■*»*• 
result  to  the  person  or  property 
from  the  original  conspiracy,  even 
though  part  of  the  original  con- 
spirators may  not  be  present  when 
it  is  carried  out,  they  shall  be  guilty 
under  its  terms. 

And,  finally,  we  have  the  question 
as  to  the  admissibility  of  the  evi- 
dence of  similar  raids  occurring  in 
that  locality  at  about  the  same  time, 
all,  except  one  of  them,  before  the 
Webster  whipping.  The  common- 
wealth first  showed  the  organiza- 
tion of  this  order  at  Union  Chapel 
on  the  22d  of  August,  1914,  and 
showed  that  appellant  was  a  mem- 
ber of  that  order.  It  then  showed, 
to  some  extent,  the  nature  and  pur- 
pose of  that  organization.  It  also 
showed  that  shortly  after  its  organ- 
ization bodies  of  armed  and  masked 
men  began  to  commit  in  that  locality 
outrages  similar  to  the  Webster 
whipping.  It  showed  that  the  mem- 
bers of  this  organization  met  in  the 
nighttime  at  isolated  places;  it 
showed  their  mode  of  procedure  up- 
on these  occasions  by  the  statements 
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of  appellant  himself.  It  umnistak- 
ably  showed  by  many  facts  and  cir- 
cumstances that  all  of  these  occur- 
rences were  traceable  to  this  organ- 
ization. It  showed  by  the  evidence 
of  the  four  Websters  that  appellant 
and  several  of  those  mentioned  in 
the  indictment  as  co-conspirators 
were  present  at  the  house  of  James 
Webster  and  participated  in  the 
whipping.  It  was  after  the  intro- 
duction of  all  this  evidence  that  the 
commonwealth^  evidently  anticipat- 
ing an  eifort  to  prove  an  alibi,  the 
customary  defense  in  such  cases, 
was  permitted  to  show  that  other 
and  similar  occurrences  had  taken 
place  in  that  locality,  and  that,  at 
least  in  two  instances,  appellant  was 
present  and  participated  in  those  oc* 
curr^ices,  and  that  upon  other  occa- 
sions when  similar  things  happened 
appellant  was  recognized  late  at 
night  with  bodies  of  armed  men  go- 
ing toward  or  coming  from  the  di- 
rection where  the  whipping  oc- 
curred. Upon  each  occasion,  when 
auch  evidence  was  admitted,  and  the 
defendant  was  shown  to  have  par- 
ticipated in  them  or  to  have  been 
present,  or  to  have  been  seen  on  the 
road,  the  jury  was  admonished  that 
the  evidence  was  admitted  only  for 
the  purpose  of  showing  that  appel- 
lant was  a  member  of  this  organiza- 
tion, and  was  not  admitted  to  show 
his  guilt  or  innocence  of  the  whip- 
ping of  the  Websters.  Not  only  did 
the  court  take*  this  precaution  at  all 
times  during  the  trial,  but  in  its 
written  instructions  to  the  jury  it 
reiterated  the  same.  In  such  cases 
of  organized  outlawry  usually  the 
most  carefully  planned  arrange- 
ments are  made  in  advance,  either 
to  hide  or  destroy  all  evidence  of 
guilt.  The  parties  wear  masks,  turn 
their  clothes  inside  out,  as  in  this 
case,  and  adopt  what  they  con- 
ceive to  be  the  surest  method  of  con- 
cealing their  identity.  Not  only  so, 
but  experience  has  taught  that  in 
such  cases  it  has  almost  grown  to  be 
a  custom  that  a  carefully  considered 
and  arranged  alibi,  prepared  in  ad- 
vance, is  ready  for  any  occasion.  It 
wnB  under  these  circumstances  and 


under  these  conditions  that  the 
court,  in  a  case  where  the  only  issue 
was  as  to  the  identity  of  the  appel- 
lant, permitted  evidence  to  go  to  the 
jury  as  to  other  crimes  of  a  similar 
nature,     committed 

about  the  same  Sim^IlTSl^t^t^f 
time,  in  the  same  lo- 
cality, and  in  practically  the  same 
way,  solely  upon  the  issue  of  iden- 
tity. The  evidence  was  admitted 
solely  for  the  purpose  of  fixing  with 
greater  certainty  the  identity  of 
these  disguised  outlaws,  by  showing 
their  membership  in  and  connection 
with  this  unlawful  organization,  the 
similarity  of  their  mode  of  proce- 
dure in  other  raids  about  the  same 
time;  and  it  may  well  be  doubted 
that,  but  for  the  admission  of  such 
evidence,  in  the  light  of  these  care- 
fully considered  and  prepar^-in-ad- 
vance  alibis,  a  conviction  could  ever 
be  had  in  such  cases. 

Where  the  sole  issue  in  a  case  is 
as  to  the  identity  of  the  accused,  the 
evidence  on  that  is-  .ideMtity- 
sue  by  the  common-  »•>"*»«  mie.. 
wealth  may  be  properly  permitted 
to  take  a  wide  range,  and  in  a  meas- 
ure the  rigid  rules  of  evidence  will 
be  relaxed.  The  case  of  Morse  v. 
Com.  129  Ky.  294,  111  S.  W.  714, 
was  where  the  defendant  had  sold 
warehouse  receipts  for  whisky,  and 
had  embezzled  the  proceeds.  It  was 
conceded  that  the  sale  had  taken 
place,  and  that  the  proceeds  had  not 
been  accounted  for,  the  only  defense 
being  that  another,  and  not  the  de- 
fendant, had  committed  the  crime, 
as  in  this  case.  In  that  case  it  was 
held  proper  to  admit  evidence  of 
similar  transactions  by  the  defend- 
ant with  other  persons,  under  a 
name  which  he  had  assumed,  in  or- 
der to  identify  him  as  the  man  who 
had  sold  the  receipts  for  which  he 
was  being  tried.  The  court  in  that 
case  said :  ''When  the  defense  of  a 
person  is  that  it  was  not  himself,  but 
another,  who  committed  the  crime, 
the  evidence  in  behalf  of  the  com- 
monwealth may  be  permitted  to  take 
a  wide  range  for  the  purpose,  of  de- 
veloping the  past  life  and  history  of 
the  accused  and  the  names  he  has 
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assumed,  to  the  end  that  he  may  be 
identified  ^under  those  assumed 
names  as  the  person  who  committed 
the  offense  under  investigation;  but 
if,  in  the  course  of  the  evidence 
brought  out  in  the  elucidation  of 
these  facts,  it  should  appear  that  the 
accused  had  been  guilty  of  some  oth- 
er offense,  the  court  should,  at  the 
time,  admonish  the  jury  that  they 
should  not  consider  evidence  of  other 
offenses  as  even  tending  to  show  his 
guilt  of  the  crime  for  which  he  was 
being  tried,  but  that  it  was  only 
competent  for  the  purpose  of  estab- 
lishing the  identity  of  the  accused 
and  to  illustrate  that  at  different 
times  he  had  assumed  various 
names." 

From  the  nature  of  the  crime  it- 
self it  is  difficult  to  prove  a  criminal 
conspiracy  by  direct  evidence,  and 

-<.on.pip«cy  such  conspiracies 
-•cope  of  are  most  always 

evidence.  proved  by  circum- 

stantial and  ''piecemeal"  evidence; 
and  in  consideration  of  this  fact,  in 
such  cases  great  latitude  must,  of 
necessity,  be  given  the  common- 
wealth in  the  production  of  its  evi- 
dence. Cyc.  vol.  8,  p.  678,  in  discuss- 
ing the  admission  of  evidence  in 
cases  of  conspiracy,  says:  ''In  the 
reception  of  circumstantial  evidence 
great  latitude  must  be  allowed.  The 
jury  should  have  before  them  every 
fact  which  will  enable  them  to  come 
to  a  satisfactory  conclusion.  And  it 
is  no  objection  that  the  evidence 
covers  a  great  many  transactions 
and  extends  over  a  long  period  of 
time,  provided,  however,  that  the 
facts  shown  have  some  bearing  up- 
on, and  tendency  to  prove,  the  ulti- 
mate fact  at  issue.  But  much  dis- 
cretion is  left  to  the  trial  court,  in  a 
case  depending  on  circumstantial 
evidence,  and  its  ruling  will  be  sus- 
tained if  the  testimony  which  is  ad- 
mitted tends  even  remotely  to  estab- 
lish the  ultimate  fact." 

And  again,  the  same  work,  under 
the  same  head,  at  page  684,  in  deal- 
ing with  the  introduction  of  evi- 
dence .  in  conspiracy  cases,  says : 
"Where  the  guilt  of  a  party  depends 
upon  the  intent,  purpose,  or  design 


with  which  an  act  is  done,  or  upon 
his  guilly  knowledge  thereof,  col- 
lateral  facts  in  which  he  bore  a  prin- 
cipal part  may  be  examined  into  for 
the  purpose  of  establishing  such 
guilty  intent,  design,  purpose,  or 
knowledge.  It  is  sufficient  that  such 
collateral  facts  have  some  connec- 
tion with  each  other  as  a  part  of  the 
same  plan  or  as  induced  by  the  same 
motive,  and  it  is  immaterial  that 
they  show  the  commission  of  other 
crimes.  The  evidence  in  a  conspir- 
acy is  wider  than  perhaps  in  any 
other  case.  Taken  by  themselves^ 
the  acts  of  a  conspiracy  are  rarely 
of  an  unequivocally  guilty  character, 
and  they  can  only  be  properly  esti- 
mated when  connected  with  all  the 
surrounding  circumstances." 

We  are  not  unmindful  of  the  wis- 
dom of  the  general  rule  that  evi- 
dence of  one  crime  is  not  admissible 
to  prove  another,  but  we  are  of  opin- 
ion that  under  the  circumstances  of 
this  case,  where  the  only  issue  was 
one  of  identity,  the  evidence  was  ad- 
missible with  the  proper  admonition 
by  the  court.  The  enormity  of  the 
crime  is  to  be  considered  from  more 
than  one  aspect.  Not  only  does  the 
inhuman,  cruel,  heartless  beating  of 
this  old  woman  65  years  of  age — ^to 
say  nothing  of  the  younger  woman 
and  man — ^merit  even  a  severer  pun- 
ishment than  the  maximum  fix^  by 
the  statutes;  but  when  we  contem* 
plate  this  organized  effort  to  sup- 
plant the  courts  in  tne  administra- 
tion of  justice,  this  defiance  of  the 
established  order  of  things,  this  sub- 
stitution of  mob  rule  for  govern- 
ment by  law,  these  farcical  secret 
trials,  had  in  the  absence  of  the  in- 
tended victim,  these  bold  efforts  to 
intimidate  public  officials,  the  case 
becomes  one  of  all-absorbing  public 
interest,  and  raises  the  question 
whether  there  is  in  fact  a  govern- 
ment by  law  in  this  state. 

If  we  are  to  return  to  a  state  of 
savagery  in  which  men  are  deterred 
from  indulging  their  vicious  tenden- 
cies only  by  a  fear  of  the  hereafter, 
then,  and  not  until  then,  will  such 
brutal  organizations  be  permitted  to 
defy  organized  society;  then,   and 
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not  until  then^  will  we  be  compelled 
to  admit  that  our  whole  social  fabric 
is  builded  upon  sand  and  must  sink. 
But  as  long  as  we  have  honest,  faith- 
f uU  ftnd  fearless  public  officials  such 
as  brought  appellant  to  the  bar  of 
justice  in  the  face  of  great  difficul- 
ties, and  even  personal  danger  to 
themselves,  we  may  confidently  in- 
dulge the  hope  that  this  cancerous 
growth  upon  the  body  politic  will  be 
speedily  and  permanently  eradi- 
cated, and  that  this  organized  mob 
will  soon  realize  that  the  law  is  yet 
supreme  in  KentuclQr. 
Judgment  affirmed. 


KOTE. 


The  decision  in  the  reported  case 
(Jenkins  v.  Com.  ante,  1622),  that  the 
evidence  of  other  similar  crimes  was 
admissible  for  the  purpose  of  identify- 
ing defendants  as  the  persons  who 
committed  the  offense  under  prosecu- 
tion is  an  application  of  a  well-es- 
tablished exception  to  the  general  rule 
against  the  admissibility  of  evidence 
of  other  offenses.  This  exception  is 
the  subject  of  the  annotation  begin- 
ning at  page  1640,  under  the  title, 
"Admissibility  of  evidence  of  other 
offenses  in  criminal  prosecution  to 
prove  identity  of  defendant.' 


»f 


J.  F.  LANCASTER,  Appt., 

v. 

STATE  OF  TEXAS. 

Tectas  Court  of  Criminal  Appeals -^  January  16,  1019* 

(—  Tex.  Crim.  Rep.  — ,  200  S.  W.  167.) 

Evidence  —  other  crime  —  identity. 

1.  Upon  the  question  of  identity  of  a  robber,  evidence  of  another  rob- 
bery on  the  same  night  with  nothing  to  connect  the  two  transactions  is 
not  admissible  merely  because  there  was  some  similarity  in  the  appear- 
ance of  the  robbers  in  both  cases. 

[See  note  on  this  question  beginning  on  page  1540.] 

Criminal  law  «*  trial  -^  challenge  to 
submit  case  without  argument. 

2.  Where  the  Constitution  guaran- 
tees the  right  of  accused  to  be  heard 
by  himself  or  counsel,  the  state's  at- 
torney could  not  comment  to  the  jury 


upon  an  attempt  to  secure  a  submis- 
sion of  the  casQ  without  argument,  and 
challenge  counsel  for  accused  to  make 
such  submission. 
[See  2  R.  C.  L.  406.] 


(Prendergast,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Milam 
County  convicting  him  of  robbery.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  H.  Evetts  and  Chambers 
&  Wallace,  for  appellant: 

The  testimony  of  the  witnesses  Har- 
ris and  Smith  did  not  show  or  tend  to 
show  that  the  persons  who  robbed 
them  were  the  same  persons  who  com- 
mitted the  robbery  charged  in  the  in- 
dictment, and  no  other  evidence  estab- 
lishing or  tendinsT  to  establish  such 
fact  was  offered ;  hence  the  testimony 
of  said  witnesses  was  inadmissible. 


Hill  V.  State,  44  Tex.  Crim.  Rep.  603, 
73  S.  W.  9;  Wyatt  v.  State,  55  Tex. 
Crim.  Rep.  73,  114  S.  W.  812;  Light- 
foot  V.  State,  —  Tex.  Crim.  Rep.  — , 
106  S.  W.  345 ;  Holland  v.  State,  55  Tex. 
Crim.  Rep.  27,  115  S.  W.  48;  Williams 
V.  State,  88  Tex.  Crim.  Rep.  128,  41  S. 
W.  645;  Glenn  v.  State,  —  Tex.  Crim. 
Rep.  — ,  76  S.  W.  757 ;  Barnett  v.  State, 
50  Tex.  Crim.  Rep.  588,  99  S.  W.  556. 

No  witness  was  offered,  or  circum- 
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stance  proved,  which  showed  that  the 
persons  who  robbed  the  witnesses 
Brad  Harris  and  Brit  Smith  were  the 
same  persons  charged  in  the  indict- 
ment. 

Glenn  v.  State,  —  Tex.  Grim.  Rep.  — , 
76  S.  W.  757;  Bradshaw  v.  State,  44 
Tex.  Grim.  Rep.  222,  70  S.  W.  215,  15 
Am.  Grim.  Rep.  608;  Spivey  v.  State, 
45  Tex.  Grim.  Rep,  496,  77  S.  W.  444; 
Walker  v.  State,  42  Tex.  369 ;  Leary  v. 
State,  55  Tex.  Grim.  Rep.  547,  117  S. 
W.  822. 

Gomments  by  the  state's  attorney 
to  the  jury  as  to  submission  of  the 
case  without  argument  were  harmful 
and  prejudicial  to  defendant. 

Lyon  V.  State,  42  Tex.  Grim.  Rep. 
506,  61  S.  W.  125 ;  Knight  v.  State,  55 
Tex.  Grim.  Rep.  243,  116  S.  W.  56. 

Mr.  E.  B.  Hendricks,  Assistant  At- 
torney General,  for  the  State. 

Davidson,  P.  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  was  convicted  of  rob- 
bery, his  punishment  being  assessed 
at  six  years'  confinement  in  the  pen- 
itentiary. 

The  state's  case,  in  brief,  is  that 
appellant  and  another  party,  in  the 
town  of  Cameron,  Milam  county, 
committed  robbery  upon  the  person 
of  Dave  Watson.  It  was  at  night 
near  the  Santa  Fe  depot.  The  two 
parties  who,  the  witnesses  testify, 
committed  the  robbery  upon  them, 
were  identified  by  such  facts  and 
circumstances  and  descriptions  as 
the  two  parties  could  give,  they  all 
being  strangers  to  each  other.  From 
one  of  the  parties  was  taken  some 
money  and  a  pocket  knife,  described 
in  a  particular  way.  Later  on,  and 
during  the  same  night,  the  appeU 
lant  and  his  companion  were  arrest- 
ed, and  on  the  person  of  appellant 
was  found  a  knife  which  was  identi- 
fied by  one  of  the  parties  who 
claimed  to  have  been  robbed  near 
the  Santa  Fe  depot.  It  is  unneces- 
sary to  go  into  a  detailed  statement 
of  these  two  witnesses.  They  gave 
as  accurate  description  as  perhaps 
they  could  have  done  under  the  cir- 
cumstances, of  the  two  parties  they 
claimed  to  have  held  them  up.  Later 
during  the  same  evening,  between 
the  time  of  the  alleged  robbery  at 
the  Santa  Fe  depot  and  their  arrest. 


two  other  parties  were  introduced 
as  witnesses,  claiming  also  to  have 
been  held  up  by  two  men  and  robbed. 
This  was  something  like  a  half  hour 
after  the  first  alleged  robbery.  This 
evidence  was  introduced  over  the 
objection  of  appellant,  as  being  an 
independent  off^ise  and  in  no  way 
connected  with  the  first  alleged  rob- 
bery. Various  objections  were 
urged  and  overruled,  and  after  the 
testimony  had  been  introduced  ap- 
pellant again  •urged  by  a  written 
charge  that  the  testimony  be  with- 
drawn from  the  jury.  It  is  unneces- 
sary to  take  up  these  different 
grounds  of  objection  and  reasons 
assigned.  The  court  seems  to  have 
admitted  it  upon  the  theory  of 
identity.  We  are  of  opinion  that  the 
evidence  was  not  introducible  upon 
such  theory  under  the  facts  of  the 
case.  The  two  robberies  were  in  no 
way  connected  with  each  other,  and 
the  fact  the  second  robbery  oc- 
curred did  not  serve  to  identify  these 
parties  as  the  parties  who  commit- 
ted the  first  robbery.  There  was  no 
fact  or  circumstance  which  under- 
took to  connect  the  two  transactions, 
except  the  fact  that  they  occurred  on 
the  same  night,  and  that  there  was 
evidence  showing  some  similarity  in 
the  appearance  of  the  two  robbers 
in  both  cases.  This  did  not  serve  to 
identify  appellant  as  being  tiie  rob- 
ber in  the  first  in- 
stance. This  mat- ^rV^^J^*,";;: 
ter  has  been  the 
subject  of  quite  a  number  of  de- 
cisions, and  it  is  not  the  purpose 
here  to  review  the  authorities  or 
discuss  the  matter  at  length.  See 
Hill  V.  State,  44  Tex.  Crim.  Rep. 
608,  73  S.  W.  9;  Hemdon  v.  State, 
50  Tex.  Crim.  Rep.  556,  99  S.  W. 
558;  Barnett  v.  State,  50  Tex. 
Crim.  Rep.  541,  99  S.  W.  556; 
Saldiver  v.  State,  55  Tex.  Crim.  Rep. 
178, 115  S.  W.  584, 16  Ann.  Cas.  669. 
There  is  a  bill  of  exceptions  re- 
served to  some  remarks  of  the  pros- 
ecuting officer.  Without  discussing 
the  matter,  we  believe  this  will  not 
occur  upon  another  trial.  There  was 
no  necessity  for  these  statements. 
They  were,  in  substance,  that  the 
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district  attorney  did  not  see  any  use 
in  arguing  cases  on  such  facts  to 
the  jury,  and  that  there  had  been 
some  conversation  between  himself 
and  counsel  for  appellant  looking  to 
the  submission  of  the  case  without 
argument,  and  he  now  challenged 
defendant's  counsel  to  submit  the 
case  to  the  jury  without  argument. 
Such  matters  should  not  occur.  The 
Constitution  and  law  guarantee  the 

defendant  may  be 
heard  by  himself 
or  counsel,  or  both. 
This  right  is  guar- 
anteed him  unim- 
paired by  any  criticisms  or  remarks 
of  the  character  indulged.  He 
may  exercise  the  right  to  argue 
or  not  to  argue.  With  this  the 
state  has  no  concern.  It  is  a 
matter  purely  within  the  discre- 
tion of  appellant  and  his  counsel,  or 
both.  This  may  have  had  some  ef- 
fect upon  the  jury,  and  was  not  war- 
ranted. We  trust  this  character  of 
argument  will  not  be  again  indulged. 
The  judgment  is  reversed,  and 
the  cause  remanded. 

Prendergast,  J.,  dissenting: 
The  witnesses  herein   who  were 
robbed  could  but  meagerly  identify 
appellant  and  his  companion.  They, 


-,   too   8.   W.   167.) 

however,  took  a  knife  from  one  of 
them.  The  other  party,  whom  they 
robbed  just  a  very  short  time  aft- 
terwards,  could  and  did  positively 
identify  them.  Just  after  the  second 
robbery  they  were  arrested,  and  this 
knife  found  on  them.  Therefore 
clearly  the  second  robbery  was  ad- 
missible to  identify  them.  The  case 
should  be  affirmed. 
I  dissent. 


NOTE. 

It  will  be  noted  that  the  decision  in 
the  reported  case  (Lancaster  v. 
State,  ante,  1533)  that  the  evidence  of 
another  robbery  was  not  admissible  to 
prove  identity  was  upon  the  ground 
that  there  was  nothing  to  connect  that 
transaction  with  the  one  under  in- 
vestigation except  that  they  were  com- 
mitted the  same  night,  and  the  evi- 
dence showed  some  similarity  in  the 
appearance  of  the  robbers. 

The  general  subject  of  the  admis- 
sibility of  evidence  of  other  offenses 
in  criminal  prosecution  to  prove  iden- 
tity of  defendant  is  treated  in  the  an- 
notation beginning  at  page  1540,  and 
see  especially  page  1556  of  that  an- 
notation for  the  robbery  cases. 


J.  F.  BATEMAN,  Appt., 

V. 

STATE  OF  TEXAS. 

Tencas  Court  of  Criminal  Appeals'^ March  21,  1917. 
(81  Tex.  Crim.  Rep.  73,  193  S.  W.  666.) 

Evidence  —  identity  —  general  rule. 

1.  Where  the  identification  of  accused  is  not  definite  as  connected  with 
the  offense  on  trial,  evidence  of  extraneous  occurrences  may  be  introduced 
to  identify  him  with  the  cause  on  trial. 

[See  note  on  this  question  beginning  on  page  1540.] 


Appeal  —  error  in  sending  up  state- 
ment of  facts  —  effect. 

2.  That  the  statement  of  fact»  in  a 
criminal  case  was  included  in  the 
transcript  instead  of  being  sent  sep- 
arately to  the  appellate  court,  as  re- 
quired by  statute,  will  not  prevent  its 


consideration   if  the   error  could  be  - 
cured  by  certiorari  or  agreement  of 
counsel. 

[See  2  R.  C,  L.  154,  158.] 

Evidence  —  other  crime  —  identity. 

3.  Upon  the  question  of  identity  of 
one  who  committed  a  robbery  at  a  barn 
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where  he  was  not  recognized,  evidence 
is  admissible  that  accused,  with  oth- 
ers, hired  a  conveyance  to  take  him 
to  a  social  function,  and  stopped  at 
the  barn  on  the  way  at  about  the  time 


of  the  robbery,  and  subsequently  at 
the  function  about  a  half  hour  later 
committed  a  robbery  upon  another 
person. 

[See  8  R.  C.  L.  201.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Kauf- 
man County  convicting  him  of  robbery  by  the  use  of  firearms.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Charles  Ashworth  and  Ross 
Huflfmaster  for  appellant. 

Mr.  E.  R  Hendricks,  Assistant  At- 
torney General,  for  the  State. 

Davidson,  P.  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  was  convicted  of  rob- 
bery by  the  use  of  firearms,  and  his 
punishment  assessed  at  five  years' 
confinement  in  the  penitentiary. 

The  assistant  attorney  general 
moves  to  strike  out  and  not  consider 
the  statement  of  facts  because  not 
brought  before  this  court  in  the 
manner  provided  by  statute,  which 
provides  the  statement  of  facts  in 
felony  cases  must  be  brought  up 
separate  from  the  transcript.  It 
seems  that  this  motion  is  well  taken* 
The  statement  of  facts  was  tran- 
scribed in  the  record  and  certified  as 
part  of  the  transcript.  It  should 
not  have  been  included  in  the  tran- 
script, but  the  original  statement  of 

facts  should  have 
Iff  Mendlnic^np  been  sent  up  inde- 
pendent of  the  tran- 
script of  the  pro- 
ceedings. The  statement  of  facts 
has,  however,  been  read,  and  in  view 
of  the  fact  that  this  matter  would 
be  cured  by  certiorari,  or  by  agree- 
ment of  counsel,  we  have  con- 
cluded to  look  at  the  case  as  if  the 
statement  of  facts  was  properly  be- 
fore us. 

Bills  of  exception  were  taken  to 
the  action  of  the  court  permitting 
the  introduction  of  testimony  not 
immediately  connected  with  the  of- 
fense charged.  Viewed  in  the  light 
of  the  qualification  of  the  judge,  the 
case  could  be  affirmed  without  ref- 
erence to  the  statement  of  facts ;  but 
viewed  in  the  light  of  th6  statement 
of  facts  and  qualification  of  the 
judge,  for  the  judge  refers  to  the 


statement  of 
facts— >e  If  eet. 


statement  of  facts  in  his  qualifica- 
tion, there  seems  to  have  been  no 
error  in  admitting  this  testimony, 
viewed  in  any  light. 

Briefly,  the  case  is  that  there  was 
a  negro  social  function  several  miles 
from  Crandall,  in  Kaufman  county. 
A  jitney  driver  took  defendant  and 
three  others  from  the  town  of  Cran- 
dall to  this  negro  meeting.  Just  be- 
fore reaching  the  place  where  the 
function  was  in  vogue,  and  about  a 
mile  distant,  the  car  was  stopped. 
The  four  got  out  of  the  car  and  took 
a  drink.  One  of  the  parties  got 
back  in  the  car  while  the  other  three 
went  to  a  barn  about  100  yards  dis- 
tant ;  they  were  gone  a  few  minutes 
and  returned.  The  party  who  is  al- 
leged to  have  been  robbed  testified 
that  he  was  one  of  the  parties  in  the 
barn  when  three  men  entered  and 
"held  them  up."  They  robbed  wit- 
ness  of  about  three  dollars.  This 
incident  is  the  basis  of  this  prosecu- 
tion. He  did  not  recognize  any  of 
the  parties.  They  had  a  small  light, 
which  the  three  robbers  extin- 
guished. Upon  returning  to  the  jit- 
ney these  parties  got  in  and  the  car 
went  on  about  a  mile  to  where  the 
negroes  were  assembled  at  the 
function,  and  began  a  series  of 
acts,  exhibiting  and  shooting  their 
pistols,  and  robbed  at  least  one 
party  of  something  like  seven  dol- 
lars. The  jitney  driver  sufficiently 
identified  defendant  as  one  of  the 
parties  he  took  in  his  car,  and  as 
one  of  them  who  left  and  went  to 
the  bam  where  the  witness  said  he 
was  robbed  of  $3  by  the  exhibition 
of  a  pistol.  He  was  not  present  at 
that  robbery  and  knew  noiiiing 
about  it  otherwise  than  the  fact 
the  three  parties  left  the  jitney,  and 
were  gone  fifteen  or  twenty  minutes 
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and  returned.  The  parties  at  the 
bam  did  not  recognize  any  of  the 
parties,  but  at  the  social  function 
appellant  wa»  recognized  as  one  of 
those  engaged  in  that  robbery. 
Some  of  the  witnesses  who  saw  the 
defendant  and  his  crowd  at  the 
social  function  were  carried  to  the 
jail  the  next  day  after  the  arrest  of 
appellant,  and  circumstantially  rec- 
ognized the  defendant  as  one  of 
them.  His  identity  at  the  social 
function,  over  appellant's  objection, 
was  properly  admitted. 

The  objection  urged  to  the  intro- 
duction of  this  testimony  was  that  it 
was  developing  another  crime, 
which,  it  is  contended,  was  illegiti- 
mate, and  the  evidence  inadmissi- 
ble. We  would  be  inclined  to  agree 
with  this  proposition  if  appellant 
had  been  clearly  identified  at  the 
time  as  one  of  the  parties  to  the 
transaction  relied  upon  by  the 
state  for  conviction,  but  as  this  was 
not  the  case  we  are  of  opinion  the 
court  did  not  err  in  admitting  the 
evidence  of  identification  at  the  oth- 
er times  and  places 

"V«:!liS;;tu"    mentioned.      These 

two  transactions  oc- 
curred within  thirty  or  forty  min- 
utes of  each  other,   and  at  night. 


V.  STATE.  1537 

73,   193   8.   W.   666.) 

Where  the  identity  of  the  party  is 
not  definite  as  con- 
nected  with  the  of-  ziVXJUX  ,„ie. 
lense  on  trial,  ex- 
traneous offenses  may  be  introduced 
to  connect  and   identify  with  the 
case  on  trial.    See  Wyatt  v.  State, 
55  Tex.  Crim.  Rep.  73,  114  S.  W. 
812,  and  Wright  v.  State,  56  Tex. 
Crim.   Rep.   353,    120    S.   W.   458. 
Under  this  view  of  the  case  we  are 
of  opinion  that,   even   considering 
the  statement  of  facts,  there  was  no 
error  in  the  ruling  of  the  court. 
The  judgment  will  be  aflSrmed* 


KOTE. 

The  reported  case  (Bateman  v. 
State,  ante,  1535)  held  that  the  evi- 
dence of  the  other  robbery  was  admis- 
sible as  tending  to  prove  the  identity 
of  the  defendant  as  one  of  the  persons 
who  committed  the  robbery  which  was 
the  subject  of  the  prosecution.  The 
general  subject  of  the  admissibility  of 
other  offenses  in  criminal  prosecu- 
tion to  prove  identity  of  defendant 
is  discussed  in  the  annotation  begin- 
ning at  page  1540.  The. robbery  cases 
will  be  found  cited  at  page  1556  of  that 
annotation. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appt, 

V. 

LOUIS  THAU,  Respt. 

New  Tork  Court  of  Appeals^  July  11,  1016. 
(219  N.  Y.  39,  113  N.  E.  556.) 

Evidence  —  other  crimes  —  identity. 

1.  In  an  action  for  assault,  where  the  defense  is  alibi,  evidence  is  admis- 
sible of  a  visit  by  accused  to  the  place  of  business  of  the  prosecuting  wit- 
ness two  weeks  before  the  assault,  and  the  criminal  destruction  of  his 
goods,  as  bearing  upon  the  question  of  identity  of  accused. 

ISee  annotation  on  this  question  beginning  on  page  1540.] 


—  motive. 

2.  Upon  trial  of  a  prosecution  for 

assault  evidence  is  admissible  that  two 

weeks  before  the  assault  accused  had 

visited  plaintiff's  shop  and  warned  him 

3  A.L.R.— 97. 


against  working  for  nonunion  estab- 
lishments, as  tending  to  show  motive. 
[See  10  R.  C.  L.  946.] 

—  intent. 

3.  Upon  trial  of  a  prosecution  for 
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assault,  evidence  is  admissible  that 
two  weeks  before  the  assault  accused 
had  visited  plaintiff's  shop,  warned 
him  against  working  for  nonunion  es- 
tablishments, and  destroyed  some  of 
his  goods,  as  tending  to  show  a  com- 
mon scheme  or  plan. 
[See  10  R.  C.  L.  946.] 


—  evidence  of  other  crimes  —  exclu- 
sion. 

4.  The  rule  which  excludes  evidence 
of  other  crimes  than,  that  which  is 
charged  in  the  indictment,  unless  the 
evidence  is  relevant  to  the  issues  on 
trial,  should  be  strictly  enforced. 

[See  10  R.  C.  L.  939.] 


(Hogan,  J.,  dissents.) 


Appeal  by  the  people  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  First  Department,  reversing  a  judgment  of  the 
County  Court  for  Bronx  County,  convicting  defendant  of  the  crime  of 
assault  in  the  second  degree.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  Edward  J.   Glennon  with   Mr.     People  v.  Thompson,  212  N.  Y.  249, 


Francis  Martin,  for  appellant : 

Evidence  of  the  occurrence  which 
took  place  in  complainant's  place  of 
business  on  the  2d  day  of  Septem- 
ber, 1914,  was  admissible. 

People  V.  Molineux,  168  N.  Y,  264,  62 
L.R.A.  193,  61  N.  E.  286;  Bauder  v. 
Bryan,  20  Kan.  .369 ;  Johnson  v.  Com. 
115  Pa.  369,  9  Atl.  78;  People  v.  Rolfe, 
61  Cal.  541 ;  People  v.  Harris,  136  N.  Y. 
423,  33  N.  E.  65 ;  People  v.  Place,  157 
N.  Y.  584,  52  N.  E.  576;  People  v. 
Barobuto,  196  N.  Y.  293,  89  N.  E.  837; 
People  V.  Rimieri,  180  N.  Y.  163,  72  N. 
E.  1002;  People  v.  Loose,  199  N.  Y. 
505,  92  N.  E.  100;  People  v.  Murphy, 
135  N.  Y.  450,  32  N.  E.  138;  State  v. 
McCahill,  72  Iowa,  111,  30  N.  W.  553, 
33  N.  W.  599. 

The  acts  and  statements  of  both 
September  2,  1914,  and  September  15, 
1914,  were  all  in  furtherance  of  one 
object.  The  sole  purpose  of  all  the 
acts  of  the  defndant  was,  by  force, 
fear,  and  threats,  to  prevent  the  com- 
plaining witness  from  doing  work  for 
a  nonunion  shop. 

Pontius  V.  People,  82  N.  Y.  339; 
People  V.  Daily,  73  Hun,  16,  25  N.  Y. 
Supp.  1050,  affirmed  in  143  N.  Y.  638, 
37  N.  E.  823. 

Messrs.  Abraham  Levy  and  Leo  H. 
Klugherz,  with  Mr.  Max  S.  Levine,  for 
respondent: 

It  was  error  for  the  trial  court  to 
receive  in  evidence  the  acts  and 
declarations  of  September  2,  1914. 

People  V.  Molineux,  168  N.  Y.  264,  62 
L.R.A.  193,  61  N.  E.  286;  People  v. 
Romano,  84  App.  Div.  318,  82  N.  Y. 
Supp.  749 ;  People  v.  Flanigan,  42  App. 
Div.  318,  59  N.  Y.  Supp.  101;  People  v. 
Duffy,  212  N.  Y.  57,  L.R.A.1915B,  103, 
105  N.  E.  839,  Ann.  Cas.  1915D,  176; 


L.R.A.1915D,  236,  106  N.  E.  78,  Ann. 
Cas.  1915D,  162. 

Willard  Bartlett,  Ch.  J.,  delivered 
the  opinion  of  the  court : 

The  indictment  charged  the  de- 
fendant with  having  assaulted  one 
Samuel  Schaletsky  (whose  true 
name  appears  to  have  been  Samuel 
Skiletsky)  in  the  borough  of  The 
Bronx  on  the  15th  day  of  Septem- 
ber, 1914,  by  striking  him  with  a 
bottle.  The  defense  was  an  alibL 
The  people  were  permitted  to  intro- 
duce testimony,  over  the  objection 
and  exception  of  the  defendant, 
tending  to  prove  that  he  had  visited 
the  complainant's  place  of  business 
about  two  weeks  before  (to  wit,  on 
the  2d  day  of  September,  1914)  with 
a  large  number  of  other  persons, 
accompanied  by  a  walking  delegate, 
so-called,  who  warned  the  comidain- 
aiit  against  working  for  a  nonunion 
shop;  and  that  on  this  occasion  the 
defendant  (Jestroyed  about  $50 
worth  of  garments  belonging  to  the 
complainant,  by  pouring  ink  upon 
the  goods  out  of  a  bottle  which  he 
had  brought  with  him.  The  appel- 
late division  has  reversed  the  judg- 
ment of  the  county  court  upon  the 
conviction  of  the  defendant,  on  the 
ground  that  it  was  error  to.  admit 
evidence  of  this  occurrence  on  Sep- 
tember 2,  1914.  In  the  opinion  it  is 
said  that  there  was  no  question  of 
identity  in  the  case;  that  the  evi- 
dence was  not  admissible  as  bearing 
upon  the  motive  with  which  the  as- 
sault was  committed;  and  that  the 
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two  occurrences  were  so  dissimilar 
that  the  proof  had  no  tendency  to 
establish  a  common  intent. 

We  are  unable  to  agfree  with  the 
learned  court  below  on  any  of  these 
points. 

The  defense  of  an  alibi  raised  in 
the  most  direct  manner  possible  an 
issue  as  to  the  identity  of  the  per- 
son who  assaulted  the  complainant 
on  the  15th  of  September.  Any  fact 
tending  to  show  that  the  complain- 
ant was  not  mistaken  in  alleging 
that  that  person  was  the  defendant 
was  relevant  to  that  issue.  If  the 
defendant,  to  the  knowledge  of  the 
comi)lainant,  had  visited  his  shop 
within  a  fortnight,  and  had  then 
criminally  destroyed  some  of  his 
goods,  that  fact  would  be  likely  so 

ETide»ee-  ^  Imprcss  the  mind 

•ther  crimes        of  the  complalnaut 

-.identity.  ^       ^^       jggg^^       ^^^ 

probability  that  he  was  mistaken 
concerning  the  identity  of  his  assail- 
ant on  the  15th  of  September, 

While  it  may  not  have  been  neces- 
sary for  the  prosecution  to  estab- 
lish a  motive  for  the  assault  alleged 
in  the  indictment,  it  was  entirely 
proper  for  the  people  to  prove  a 
motive  if  they  could;  and  it  seems 
quite  clear  to  us  that  the  occur- 
rences of  the  2d  of  September  had 
a  tendency  to  show  that  such  a  mo- 
tive existed  in  the 
objection,  on  the 
part  of  the  defendant  and  his  asso- 
ciates, to  the  conduct  of  the  com- 
plainant in  working  for  a  nonunion 
shop.  The  learned  judge  who  wrote 
for  the  appellate  division  says  that 
it  does  not  appear  that  the  com- 
plainant did  work  or  ever  had 
worked  for  a  nonunion  shop.  The 
testimony  of  the  complainant,  how- 
ever, indicates  clearly  that  the  dele- 
gate who  came  to  his  place  of  busi- 
ness with  the  defendant  on  the  2d 
of  September  believed  that  the  com- 
plainant was  working  for  nonunion 
shops,  and  justifies  the  inference 
that  the  defendant  shared  that  be- 
lief. Otherwise,  it  is  difficult  to  ac- 
count for  his  action  in  pouring  ink 
upon  the  complainant's  goods.  It 
seems  to  us  that  the  occurrences  on 


—Intent. 
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both  occasions,  as  narrated  by  the 
witnesses  for  the 
prosecution,  were  so 
similar  that  they  tended  to  estab- 
lish a  common  intent,  and  hence 
that  the  evidence  as  to  the  occur- 
rences of  September  2d  was  admis- 
sible on  that  ground  also. 

The  rule  which  excludes  evidence 
of  other  crimes  than  that  which  is 
charged  in  the  indictment  unless  the 
evidence  is  relevant 
to  the  issue  or  is-  -?▼**«■««  •« 

.    •    «      «        u     other   crimes- 
sues  on  trial  should    exelnslon. 

be  strictly  enforced. 
On  the  other  hand,  where  the  evi- 
dence is  relevant,  the  trial  court 
should  not  hesitate  to  receive  it,  not- 
withstanding the  fact  that  it  tends 
to  prove  the  defendant  guilty  of  an- 
other offense.  The  proper  practice 
in  cases  of  this  kind  was  well  stated 
by  Mr.  Justice  Brewer  (afterward  a 
distinguished  associate  justice  of 
the  Supreme  Court  of  the  United 
States)  in  State  v.  Adams,  20  Kan. 
811,  319,  where  he  said:  "It  is  clear 
that  the  commission  of  one  offense 
cannot  be  proved  on  the  trial  of  a 
party  for  another,  merely  for  the 
purpose  of  inducing  the  jury  to  be- 
lieve that  he  is  guilty  of  the  latter 
because  he  committed  the  former. 
You  cannot  prejudice  a  defendant 
before  a  jury  by  proof  of  general 
bad  character,  or  particular  acts  of 
crime  other  than  the  one  for  which 
he  is  being  tried.  And,  on  the  other 
hand,  it  is  equally  clear  that  what- 
ever testimony  tends  directly  to 
show  the  defendant  guilty  of  the 
crime,  charged  is  competent,  al- 
though it  also  tends  to  show  him 
guilty  of  another  and  distinct 
offense.  ...  A  party  cannot,  by 
multiplying  his  crimes,  diminish  the 
volume  of  competent  testimony 
against  him.  A  man  may  commit 
half  a  dozen  distinct  crimes  and  the 
same  facts,  or  some  of  them,  may 
tend  directly  to  prove  his  guilt  of 
all;  and  on  the  trial  for  any  one  of 
such  crimes  it  is  no  objection  to  the 
competency  of  such  facts  as  testi- 
mony that  they  also  tend  to  prove 
his  guilt  of  the  others."  In  People 
V.    Molineux,    168    N.    Y.    264,    62 
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L.R.A.  193,  61  N.  E.  286,  this  court, 
speaking  through  our  lamented  as- 
sociate Judge  Werner,  declared  that 
evidence  of  other  crimes  is  compe- 
tent to  prove  the  specific  crime 
charged  in  the  indictment  when  it 
tends  to  establish  (1)  motive;  (2) 
intent;  (3)  the  absence  of  mistake 
or  accident;  (4)  a  common  scheme 
or  plan,  embracing  the  commission 
of  two  or  more  crimes  so  related  to 
each  other  that  proof  of  one  tends 
to  establish  the  others ;  and  (6)  the 
identity  of  the  person  charged  with 
the  commission  of  the  crime  on 
trial.  In  the  present  case  we  think 
that  the  evidence  which  the  appel- 
late division  deemed  objectionable 
was  properly  received  as  tending  to 
establish  motive,  a  common  scheme 
or  plan,  and  the  identity  of  the  per- 
son charged  with  the  crime  specified 
in  the  indictment. 

We  may  add  that  an  apt  illustra- 
tion of  the  relevancy  of  evidence 
tending  to  establish  another  crime 
than  that  charged  in  the  indictment, 
where  the  defense  is  an  alibi,  is  to 
be  found  in  the  case  of  Reg.  v. 
Briggs,  2  Moody  &  R.  199.  There 
the  prisoner  was  indicted  for  the 
robbery  of  one  Sladden ;  the  defense 
was  an  alibi,  and  in  order  to  show 
that  the  prisoner  was  near  the  place 
of  the  robbery  at  the  time  it  was 
committed  the  prosecution  was  al- 
lowed to  prove  that  one  Makinson 
had  been  accosted  by  the  defendant 
on  the  road,  shortly  before  the  com- 


plainant was  robbed,  and  had  also 
been  robbed  by  the  party  who  ac- 
costed him.  Here  the  testimony  of 
Makinson  tended  to  show  that  the 
defendant  had  committed  another 
crime ;  but  it  was  nevertheless  held 
that  the  evidence  was  proi>erly  ad- 
mitted. 

The  judgment  of  the  Appellate 
Division  should  be  reversed  and  the 
judgment  of  the  CJounty  Court  of 
Bronx  County  aflSrmed. 

Hiscock,  Chase,  Collin^  Cardozo 
and  Seabury,  JJ.,  concur. 

Hogan,  J.,  dissenting : 

I  dissent  from  the  opinion  of  the 
chief  judge  in  this  case,  particular- 
ly from  that  part  of  it  which  holds 
that  the  defense  of  an  alibi  raised 
in  the  most  direct  manner  possible 
the  identity  of  the  person  who  as- 
saulted the  complainant  on  the  15th 
day  of  September,  for  the  reason 
that,  before  any  defense  was  offered 
by  the  defendant,  the  people  were 
permitted  to  introduce  the  testi- 
mony referred  to  in  the  opinion  as  a 
part  of  the  people's  case.  We  can- 
not assume  that  the  people  then 
knew  the  groimds  of  defense  which 
would  be  offered  by  the  defendant, 
and  the  evidence  criticized  was  ad- 
mitted as  original  proof  in  the  case, 
at  the  opening  thereof.  I  concar 
with  the  opinion  of  Mr.  Justice  Scott 
of  the  appellate  division,  and  vote 
for  affirmance  of  the  order  of  the 
appellate  division. 
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of  deffendant. 

II.~«ontinued. 

d.  Larceny,  1552. 

e.  Liquor  law  offenses,  1555. 

f.  Robbery,  1556. 

g.  Other  offenses,  1558. 

there  are  several  exceptions,  which 
are  as  uniformly  accepted  by  the 
courts  as  the  rule  itself.  Among  these 
exceptions  is  that,  where  evidence 
tends  to  aid  in  identifying  the  accused 


I.  General  rule,  1540. 
II.  Prosecutions  for  particular  offenses: 

a.  Arson,  1544. 

b.  Burglary,  1545. 

c.  Homicide,  1547. 

J.  Oeneral  rule. 

To  the  general  rule  that  evidence  of 
separate  and  independent  crimes  is  in- 
admissible to  prove  the  guilt  of  a  per- 
son on  trial   for  a  criminal   offense 
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as  the  person  who  committed  the  par- 
ticular crime  under  investigation,  it 
is  admissible,  in  spite  of  the  fact  that 
it  tends  to  show  the  guilt  of  the  ac- 
cused of  other  crimes  for  which  he  is 
not  on  triaL 

United.  States. — ^Boyd  v.  United 
States  (1892)  142  U.  S.  450,  35  L.  ed. 
1077,  12  Sup.  Ct.  Rep.  292,  reversing 
(1890)  45  Fed.  851;  Dean  v.  United 
States  (1917)  158  C.  G.  A.  538,  246 
Fed.  568. 

Alabama.  —  Yarborough  v.  State 
(1868)  41  Ala.  405;  Mason  v.  State 
(1868)  42  Ala.  532;  Gassenheimer  v. 
State  (1875)  52  Ala,  313;  Curtis  v. 
State  (1884)  78  Ala.  12;  Miller  v. 
State  (1900)  130  Ala.  1,  36  So.  379; 
Mitchell  V.  State  (1903)  140  Ala.  118, 
103  Am.  St.  Rep.  17,  37  So.  71;  Un- 
treinor  v.  State  (1906)  146  Ala.  133, 
41  So.  170;  Scott  v.  State  (1907)  150 
Ala.  59,  43  So.  181;  Abrams  v.  State 
(1908)  155  Ala.  105,  46  So.  464;  Gib- 
son V.  State  (1916)  14  Ala.  App.  Ill, 
72  So.  210. 

Arkansas.— Reed  v.  State  (1891)  54 
Ark.  621,  16  S.  W.  819 ;  Nash  v.  State 
(1915)  120  Ark.  157;  179  S.  W.  159. 

California.  —  People  v.  McGilver 
(1885)  67  Cal.  55,  7  Pac.  49,  6  Am. 
Crim.  Rep.  106;  People  v.  Rogers 
(1887)  71  Cal.  565,  2  Pac.  679;  Peo- 
ple v.  Byrnes  (1915)  27  Cal.  App.  79, 
148  Pac.  944;  People  v.  Burke  (1912) 
18  Cal.  App.  72,  122  Pac.  435. 

Delaware.— Effler  v.  State  (1913) 
4  Boyce,  62,  85  Atl.  731. 

District  of  Columbia. — ^Billings  v. 
United  States  (1914)  42  App.  D.  C. 
413. 

Georgia.— Frank  v.  State  (1914) 
141  Ga.  243,  80  S.  E.  1016;  Demons  v. 
State  (1916)  17  Ga.  App.  480,  87  S.  E. 
690;  Thompson  v.  State  (1908)  4  Ga. 
App.  649,  62  S.  E.  99 ;  Ledf ord  v.  State 
(1917)  19  Ga.  App.  610,  91  S.  E.  924. 

Illinois.— Cross  v.  People  (1868)  47 
111.  152,  95  Am.  Dec.  474;  People  v. 
Jennings  (1911)  252  III.  634,  43  L.R.A. 
(N.S.)  1206,  96  N.  E.  1077;  People  v. 
King  (1916)  276  111.  138,  114  N.  E. 
601. 

Indiana.— Frazier  v.  State  (1893)  135 
Ind.  38,  34  N.  E.  817;' Johnson  v.  State 
(1897)  148  Ind.  522,  47  N.  E,  926;  Dot- 
terer  v.  State  (1909)  172  Ind.  357,  30 
L.R.A.(N.S.)  846,  88  N.  E.  689. 


Indian  Territory. — Parker  v.  United 
States  (1898)  1  Ind.  Terr.  592,  43  S. 
W.  858. 

Iowa. — State  v.  Kepper  (1885)  65 
Iowa,  745,  23  N.  W.  304,  5  Am.  Crim. 
Rep.  594;  State  v.  Wackemagel  (1902) 
118  Iowa,  12,  91  N.  W.  761;  State  v. 
Harris  (1912)  153  Iowa,  692,  133  N. 
W.  1078. 

Kansas.— State  v.  Hetrick  (1911)  84 
Kan.  157,  34  L.R.A.(N.S.)  642, 113  Pac. 
383. 

Kentucky. — Morse  v.  Com.  (1908) 
1209  Ky.  294,  111  S.  W.  714;  Richard- 
son V.  Com.  (1913)  166  Ky.  570,  179  S. 
W.  458;  Jenkins  v.  Com.  (1916)  167 
Ky.  544,  180  S.  W.  961;  Tye  v.  Com. 
(1881)  3  Ky.  L.  Rep.  59. 

Michigan.— People  v.  May  (1917) 
199  Mich.  574,  165  N.  W.  832. 

Minnesota.— State  v.  Barrett  (1889) 
40  Minn.  65,  41  N.  W.  459. 

Mississippi. — Dabney  v.  State 
(1903)  82  Miss.  252,  33  So.  973. 

Missouri.— State  v.  Balch  (1896) 
136  Mo.  103,  37  S.  W.  808;  State  v. 
Spray  (1903)  174  Mo.  569,  74  S.  W. 
846,  14  Am.  Crim.  Rep.  603;  State  v. 
Lewis  (1904)  181  Mo.  235,  79  So.  671; 
State  V.  Spaugh  (1906)  200  Mo.  571, 
98  S.  W.  55;  State  v.  Hyde  (1911)  234 
Mo.  200,  136  S.  W.  316,  Ann.  Cas. 
1912D,  191;  State  v.  Robinson  (1911) 
236  Mo.  712,  139  S.  W.  140;  State  v. 
Weisman  (1911)  238  Mo.  547,  141  S. 
W.  1108;  State  v.  Gordon  (1913)  253 
Mo.  510,  161  S..W.  721;  State  v.  Cox 
(1915)  264  Mo.  408,  175  S.  W.  73; 
State  V.  Williams  (1916)  —  Mo.  — , 
183  S.  W.  308;  State  v.  Lewis  (1918) 
273  Mo.  518,  201  S.  W.  80;  State  v. 
Barnes  (1918)  —  Mo.  — ,  204  S.  W. 
264. 

Nebraska.— Neal  v.  State  (1891)  32 
Neb.  120,  49  N.  W.  174. 

Nevada.— State  v.  McFarland  (1918)' 
_  Nev.  — ,  172  Pac.  371. 

New  Mexico.— State  v.  Starr  (1917) 
—  N.  M.  —  173  Pac,  674. 

New  York.— Hope  v.  People  (1881) 
83  N.  Y.  418,  38  Am.  Rep.  460;  People 
V.  Murphy  (1892)  135  N.  Y.  460,  32  N. 
E.  138;  People  v.  Molineux  (1901)  168 
N.  Y.  264,  62  L.R.A.  193,  61  N.  E. 
286;  People  v.  Romano  (1903)  84  App. 
Div,  318,  82  N.  Y.  Supp.  749,  17  N.  Y. 
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Crim.  Rep.  885.  And  see  the  reported 
case-  (People  v.  Thau,  ante,  1537) . 

North  Carolina. — State  v.  Thomp- 
son (1887)  97  N.  C.  496,  1  S.  E.  921. 

Ohio.— Coble  v.  State  (1876)  31 
Ohio  St.  100;  State  v.  Brooks  (1851) 

1  Ohio  Dec.  Reprint,  407. 
Oklahoma.— Dykes  v.  State    (1915) 

11  Okla.  602,  150  Pac.  84. 

Pennsylvania. — Shaffner  v.  Com. 
(1872)  72  Pa.  60,  13  Am.  Rep.  649; 
Brown  v.  Com.  (1874)  76  Pa.  319; 
Kramer  v.  Com.  (1878)  87  Pa.  299;  Go- 
ersen  v.  Com.  (1882)  99  Pa.  388;  Com. 
V.  Griffin  (1910)  42  Pa.  Super.  Ct.  597. 

Rhode  Island. — State  v.  Fitzsimon 
(1893)  18  R.  I.  236,  49  Am.  St.  Rep. 
766,  27  Atl.  446,  9  Am.  Crim.  Rep.  843. 

Tennessee. — State  v.  Becton  (1874) 

7  Baxt.  138;  Logston  v.  State  (1872) 
3  Heisk.  414;  Links  v.  State  (1884)  13 
Lea,  701. 

Texas.— Washington  v.  State  (1880) 

8  Tex.  App.  377;  Satterwhite  v.  State 
(1879)  6  Tex.  App.  609;  Long  v.  State 
(1882)  11  Tex.  App.  387,  13  Tex.  App. 
211;  Musgrave  v.  State  (1889)  28  Tex. 
App.  57,  11  S.  W.  927;  Leefer  v.  State 
(1890)  29  Tex.  App.  63,  14  S.  W.  398, 
affirmed  in  (1891)  139  U.  S.  462,  35 
L.  ed.  225, 11  Sup.  Ct.  Rep.  577;  Stane- 
field  V.  State  (1901)  43  Tex.  Crim.  Rep. 
10,  62  S.  W.  917 ;  Wyatt  v.  State  (1908) 
55  Tex.  Crim.  Rep.  74,  114  S.  W.  812; 
Collins  V.  State  (1915)  77  Tex.  Crim. 
Rep.  156,  178  S.  W.  345;  Davis  v.  State 
(1898)  —  Tex.  Crim.  Rep.  — ,  44  S.  W. 
1099;  Leslie  v.  State  (1898)  —  Tex. 
Crim.  Rep.  — ,  47  S.  W.  367 ;  Watters  v. 
State  (1906)  —  Tex.  Crim.  Rep.  — ,  94 
S.  W.  1008;  McCue  v.  State  (1914)  75 
Tex.  Crim.  Rep.  137,  170  S.  W.  280, 
Ann.  Cas.  1918C,  674;  Kelley  v.  State 
(1916)  —  Tex.  Crim.  Rep.  — ,  185 
S.  W.  570;  Leach  v.  State  (1916)  80 
Tex.  Crim.  Rep.  376,  189  S.  W.  733; 
Paterman  v.  State  (1917)  —  Tex. 
Crim.  Rep.  — ,  193  S.  W.  666;  Lan- 
caster V.  State  (1918)  —  Tex.  Crim. 
Rep.  — ,  200  S.  W.  167. 

Utah.— State  v.  Martin  (1917)  49 
Utah,  346,  164  Pac.  500. 

Washington. — State  v.  Lesey  (1911) 
61  Wash.  405,  112  Pac.  635. 

England.— Perkins  v.  Jeffery  [1915] 

2  K.  B.  702,  W.  N.  221,  84  L.  J.  K.  B.  N. 
S.  1554,  113  L.  T.  N.  S.  456,  79  J.  P. 
425,  31  Times  L.  R.  444. 


As  was  said  in  People  v.  Jennings 
(1911)  252  111.  584,  43  L.R.A.(N5.) 
1206,  96  N.  E.  1077:  ''One  of  the  well- 
known  exceptions  to  the  settled  rule 
as  to  the  admission  of  evidence  as  to 
collateral  crimes  is  when  evidence  of 
an  extraneous  crime  tends  to  identify 
the  accused  as  the  perpetrator  of  the 
crime  charged.  .  .  .  When  an  alibi 
is  disputed  it  is  admissible  to  prove  a 
collateral  offense,  to  prove  that  at  the 
time  the  accused  was  in  the  vicinity." 

In  Demons  v.  State  (1916)  17  Ga. 
App.  480,  87  S.  E.  690,  the  court,  in 
an  official  syllabus,  said:  "There  was 
no  error  in  admitting  the  testimony  to 
the  effect  that  the  defendant  served 
a  sentence  on  the  chain  gang  at  a  time 
stated,  which  was  admitted  for  the 
sole  purpose  of  establishing  his  where- 
abouts at  the  time  the  alleged  crime 
was  committed,  and  tended  to  rebut 
the  statement  of  the  defendant  as  to 
his  presence  in  the  chain  gang,  away 
from  the  place  of  the  crime,  at  the 
time  the  crime  was  committed." 

Where  it  is  sought  to  prove  the 
identity  of  a  person  on  trial  for  a 
criminal  offense,  by  the  similarity  of 
another  crime  committed  by  him,  such 
evidence  must  show  that  the  other  of- 
fense was,  in  fact,  criminal.  People 
v.  Byrnes  (1915)  27  Cal.  App.  79,  148 
Pac.  944.  In  that  case,  a  prosecution 
for  larceny  by  inducing  a  person  to 
make  bets  on  a  fake  horse  race  by 
means  of  a  fraudulently  equipped  pool 
room,  evidence  that  the  same  man  was 
engaged  in  the  operation  of  an  appar- 
ently similar  pool  room  at  another 
place,  where  the  witnesses  lost  a  sum 
of  money,  was  held  to  be  inadmissible, 
in  the  absence  of  proof  that  the  pool 
room  was  a  blind  and  not  in  actual 
connection  with  race  courses. 

In  order,  however,  for  evidence  of 
another  crime  to  be  admissible  to 
prove  the  identity  of  the  accused, 
there  must  be  such  a  logical  connec- 
tion between  the  crimes  that  the  proof 
of  one  will  naturally  tend  to  show 
that  the  accused  is  the  person  who 
committed  the  other.  Boyd  v.  United 
States  (1892)  142  U.  S.  450,  35  L.  ed. 
1077,  12  Sup.  Ct.  Rep.  292,  reversing 
(1890)  46  Fed.  851. 

The  mere  fact  that  similar  offenses 
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are  committed  by  the  same  person 
does  not,  alone,  so  connect  them  that 
evidence  of  one  may  be  admitted  in 
the  trial  for  the  other,  to  prove  the 
identity  of  the  accused.  Thus,  in 
Effler  V.  State  (1913)  4  Boyce  (De|.) 
62,  85  Atl.  731,  it  appeared  that  the 
accused  had  induced  the  prosecuting 
witness  to  contribute  a  sum  of  money 
toward  the  purchase  of  a  6w  goods 
business,  and,  while  the  money  was  on 
a  table  with  money  contributed  by 
the  accused  and  others,  pretended  de- 
tectives entered  the  room  and  seized 
the  money,  mixing  it  all  together,  and, 
claiming  that  it  was  counterfeit,  car- 
ried it  off.  It  was  sought  to  introduce 
evidence  of  a  similar  offense  conmiit- 
ted  against  another  person  about 
three  months  afterward  for  the  pur- 
pose of  proving  identity.  The  court, 
holding  the  offenses  to  be  so  far 
unconnected  as  to  preclude  the  ad- 
mission of  evidence  of  one  on  a  trial 
for  the  other,  said:  "To  prove  iden- 
tity, .  .  .  there  must  be  some  con- 
nection between  the  two  offenses,  and 
it  is  not  sufficient  that  they  be  similar 
offenses  committed  by  the  same  per- 
son. Almost  if  not  quite  the  same 
stringency  of  proof  is  required  to 
prove  identity  of  party  by  this  kind 
of  testimony  as  is  required  to  show 
system  or  plan.  We  do  not  find  the 
two  offenses  to  be  connected  in  such 
a  manner  as  would  make  competent 
and  relevant  the  proof  of  the  similar 
offense  to  prove  identity  of  the  ac- 
cused. Applying  the  law  as  we  be- 
lieve it  to  be,  in  respect  to  the  general 
rule  in  relation  to  the  admissibility  of 
proof  of  other  offenses  and  the  excep- 
tions to  that  rule,  to  the  facts  of  the 
case  now  under  consideration,  we  are 
of  the  opinion  that  the  court  below 
was  in  error  in  admitting  the  proof  of 
a  similar  offense,  as  testified  to  by  Sil- 
berman,  for  any  of  the  purposes  for 
which  it  was  admitted." 

And  in  People  v.  Romano  (1903)  84 
App.  Div.  318,  17  N.  Y.  Crim.  Rep. 
385,  82  N.  Y.  Supp.  749,  wherein  it  ap- 
peared that  the  robbery  for  which  the 
accused  was  convicted  was  committed 
by  throwing  snuff  in  the  eyes  of  the 
prosecuting  witness  at  the  time  of  the 
robbery,  the  prosecution,  for  the  pur- 


pose of  establishing  the  identity  of  the 
accused,  offered  proof  to  show  that 
three  weeks  prior  to  the  commission 
of  the  offense  for  which  he  was  on 
trial,  he  had  committed  another  rob- 
bery at  the  same  place  on  another 
person,  by  use  of  the  same  means. 
Holding  the  admission  of  such  evi- 
dence to  be  erroneous,  the  court  said : 
"The  prosecution  does  not  claim  that 
it  can  support  the  ruling  in  the  pres- 
ent case  unless  it  be  upon  the  ground 
that  the  prior  crime  tended  to  estab- 
lish the  identity  of  the  defendant. 
Two  facts  are  advanced  in  this  regard 
in  support  of  the  theory  that  the  tes- 
timony was  admissible  upon  such 
question,  i.  e.,  that  the  prior  crime 
was  committed  at. the  same  place  and 
in  a  similar  manner.  The  defense  was 
an  alibi;  consequently,  evidence  tend- 
ing to  identify  the  defendant  was  vital 
to  the  case,  as  that  was  the  issue  lit- 
igated. It  is  persuasive  to  say  that 
a  robbery  committed  a  short  time  be- 
fore, at  the  same  place,  by  similar 
means  and  by  the  same  person,  tends 
to  identify  the  defendant  as  the  per- 
son who  committed  the  crime  at  the 
same  place  and  by  the  same  means  for 
which  he  is  being  tried.  If  the  first 
crime  be  satisfactorily  established, 
the  mind  is  easily  convinced  of  the 
guilt  of  the  defendant  as  to  the  sec- 
ond, and  yet  it  is  common  knowledge 
that  numerous  crimes  of  the  same 
character  have  been  committed  by 
other  individuals,  and  by  the  use  of 
the  same -means.  There  is  always 
more  or  less  of  similarity  between  the 
commission  of  independent  crimes  of 
this  class,  and  in  many  instances  fea- 
tures that  are  common  to  one  are 
found  in  the  other;  and  yet  it  has 
never  been  supposed  that,  where  there 
was  separation  as  to  time  and  no  con- 
nection established,  beyond  that  of 
-place  and  similarity,  the  first  crime 
was  admissible  to  establish  any  of  the 
elements  which  constituted  the  other." 
Nor  is  it  proper  to  admit  in  evidence 
the  details  of  separate  and  distinct 
crimes  for  the  purpose  of  showing  the 
identity  of  tlje  accused.  Boyd  v.  Unit- 
ed States  (1892)  142  U.  S.  450,  35  L. 
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ed.  1077,  12  Sup.  Ct.  Rep.  292,  revers- 
ing (1890)  45  Fed.  851. 

Where  the  identity  of  the  accused  is 
established  by  other  evidence,  and 
therefore  is  no  longer  in  issue,  it  is 
improper  to  admit  evidence  of  other 
crimes  for  the  purpose  of  proving 
identity.  Gibson  v.  State  (1916)  14 
Ala.  App.  Ill,  72  So.  210;  Billings  v. 
United  States  (1914)  42  App.  D.  C. 
413;  State  v.  Spray  (1903)  174  Mo. 
569,  74  S.  W.  846,  14  Am.  Crim.  Rep. 
603;  Kelley  v.  State  (1916)  —  Tex. 
Crim.  Rep.  — ,  185  S.  W.  570. 

In-Dabney  v.  State  (1903)  82  Miss. 
252,  33  So.  973,  it  was  said :  "It  will 
be  noted  that  proof  of  the  other  crime 
should  not  be  admitted  for  the  pur- 
pose simply  of  identifying  the  defend- 
ant, unless  it  be  absolutely  necessary 
for  his  identification.  The  learned 
circuit  judge,  when  the  objection  was 
first  made,  sustained  it,  but  later  on 
overruled  it,  and  permitted  the  tes- 
timony to  go  to  the  jury.  We  presume 
that  he  must  have  done  this  for  the 
purpose  of  identifying  the  defendant, 
but  it  was  wholly  unnecessary  for  this 
purpose,  since  the  other  proof  in  the 
case  abundantly  identified  the  defend- 
ant." 

II.  Prosecutions  for  particular  offenses. 

a.  Arson, 

It  has  been  held,  in  a  prosecution 
for  arson,  that  evidence  of  other  fires 
set  by  the  accused  was  admissible  to 
show  his  identity  as  the  person  who 
set  the  fire  under  investigation.  Thus, 
in  Kramer  v.  Com.  (1878)  87  Pa.  299, 
it  was  held  to  be  proper  to  admit  evi- 
dence, on  a  trial  for  arson,  of  a  sub- 
sequent attempt  to  burn  the  same 
building,  as  tending  to  show  the  iden- 
tity of  the  accused  as  the  person  who 
set  the  first  fire,  the  court  saying: 
"The  offer  was  not  to  prove  an  in- 
dependent offense  on  the  trial  of  a 
case  having  no  connection  with  it,  as 
in  Shaffner  v.  Com.  (1872)  72  Pa.  60,* 
but  it  was  to  prove  acts  immediately 
after  the  first  attempt  to  burn  the  ho- 
tel, which  tended  to  show  a  guilty 
purpose  in  Kramer's  mind,  such  as 
would  make  it  quite  probable  that  he 
was  the  same  person  who  had  made 
the  former  attempt.    It  was  a  circum- 


stance in  the  chain  of  proof.  The  fact 
that  it  indicated  an  attempt  to  fire  the 
building  again  did  not  weaken  the 
proof  of  purpose,  because,  if  accom- 
plished, it  would  be  a  distinct  offense. 
Th^  purpose  of  the  first  attempt  failed 
because  of  the  extinguishment  of  the 
fire,  and  though  it  had  burned  suffi- 
ciently to  constitute  the  offense  of 
arson  ai^a  complete  crime,  yet  the 
purpose  was  not  complete,  for  that 
was  to  consume  the  building  entirely. 
Being  saved,  it  was  clearly  the  subject 
of  a  renewed  purpose,  and  the  evi- 
dence of  this  renewed  purpose  tended 
strongly  to  show  that  the  person  was 
the  same  who  made  both  attempts." 

Likewise,  in  State  v.  Thompson 
(1887)  97  N.  C.  496, 1  S.  E.  921,  it  was 
held  that  in  a  prosecution  for  the 
burning  of  a  bam  it  was  proper,  as 
tending  to  identify  the  accused,  to 
admit  evidence  that,  at  the  same  hour 
when  the  bam  was  burned,  an  attempt 
was  also  made  to  fire  the  dwelling 
house  by  means  of  pieces  of  wood  tied 
up  with  a  rope  which  was  shown  to  be- 
long to  the  accused. 

In  Mitchell  v.  State  (1908)  140  Ala. 
118,  103  Am.  St.  Rep.  17,  37  So.  76, 
the  facts  and  holding  of  the  court 
were  set  out  as  follows :  "The  defend- 
ant was  convicted  on  an  indictment 
charging  her  with  burning  the  house 
of  Sue  Harris.  On  the  trial,  after  the 
introduction  of  circumstantial  evi- 
dence having  a  tendency  to  show  that 
the  house  of  Harris  was,  in  the  nightr 
time,  set  on  fire  by  defendant  and 
partially  burned,  the  state  was, 
against  objection,  allowed  to  introduce 
evidence  to  show  that  on  the  same 
night  and  near  the  same  time  of  that 
burning,  the  house  of  one  Murphey, 
which  stood  about  450  yards  from  the 
house  of  Harris,  was  intentionally 
burned,  and  to  show,  further,  that 
after  that  fire  tracks  of  a  woman's 
shoes  of  the  number  worn  by  defend- 
ant were  found  leading  from  Murph- 
ey's.  A  rule  applicable  in  criminal 
prosecutions  generally  renders  inad- 
missible evidence  of  any  offense  other 
than  that  for  which  the  prosecution 
is  had.  To  this  rule  there  are  excep- 
tions such  as  are  mentioned  in  Gassen- 
heimer  v.  State   (1875)   62  Ala.  313, 
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:and  in  Curtis  v.  State  (1884)  78  Ala. 
12,  in  which  latter  case  it  was  said: 
^When  it  is  material  to  show  the  intent 
with  which  the  act  charged  was  com- 
mitted, to  illustrate  its  criminality,  or 
to  identify  the  accused  as  the  person 
who  committed  the  act,  such  evidence 
is  admissible/  The  jury  was  instruct- 
ed 'not  to  consider  the  evidence  as  to 
the  burning  of  Murphe/s  house,  ex- 
-cept  so  far  as  it  might  tend  to  show 
A  guilty  agency  or  intent  in  the  burn- 
ing of  the  house  of  Harris,'  and  there 
was  evidence  that  defendant,  having 
enmity  towards  Murphey  and  Sue 
Harris,  had  said  she  would  'fix  both 
him  and  his  sister  Sue  Harris/  Such 
utterances  of  defendant,  if  made,  may 
have  implied  a  threat  to  injure  both 
of  the  persons  at  whom  it  was  direct- 
ed, and  the  burning  of  Murphey's 
house,  if  attributable  to  her,  might  by 
the  jury  have  been  considered  as  done 
in  execution  of  that  threat;  and,  there- 
fore, the  evidence  in  question  was,  in 
<:onnection  with  the  evidence  of  the 
threat,  admissible  as  tending  to  iden- 
tify defendant  as  the  person  who  fired 
the  house  of  Harris/' 

In  People  v.  Murphy  (1892)  135 
N.  Y.  450,  32  N.  E.  138,  the  court,  hold- 
ing it  to  be  proper  to  admit  evidence 
of  the  malicious  destruction  of  prop- 
erty to  show  the  identity  of  the  ac- 
cused on  a  trial  for  arson,  set  out  the 
facts  and  its  ruling  as  follows:  "The 
defendant  had  been  in  the  employ  of 
the  owner  of  the  burned  bam  as 
coachman  and  gardener,  and  was  dis- 
charged some  three  months  before  the 
fire  because  of  the  ill  feeling  between 
him  and  the  servant  girl.  He  Was 
familiar  with  the  location  and  ar- 
rangement of  the  bam  and  other 
buildings  upon  the  premises,  and  knew 
that  a  poisonous  preparation,  called 
London  purple,  was  kept  on  a  cup- 
board in  the  bam,  and  he  had  used  it 
in  spraying  vines  and  for  the  destruc- 
tion of  insects  in  the  garden.  The 
people  were  permitted  to  prove,  under 
defendant's  objection,  that  upon  the 
night  of  the  fire,  and  before  it  oc- 
curred, a  span  of  horses  and  a  pony 
and  cow,  kept  in  the  bam  and  belong- 
ing to  the  owner,  were  poisoned  with 
London  purple,  and  all  died  shortly 
sfterwards;  that  his  carriage  in  the 


same  barn  was  hacked  and  the  ct^r- 
tains  and  cushions  cut  into  shredisi; 
that  his  carriages  and  cutters  in  the 
adjoining  carriage  house  were  cut  and 
damaged;  but  his  brother's  carriages 
and  cutters  in  the  same  barn  were  not 
injured.  The  evidence  was  sufiicient 
to  support  the  inference  that  the 
malicious  injury  to  the  personal  prop- 
erty was  done  upon  the  same  night 
that  the  fire  occurred,  and  by  the  in- 
cendiary, and  as  a  part  of  the  same 
criminal  scheme  which  resulted  in  the 
destruction  of  the  bam.  Under  suclT 
circumstances  the  evidence  was  com- 
petent. ...  It  very  clearly  tended 
to  prove  that  the  fire  was  not  acciden- 
tal; that  its  origin  was  instigated  by 
malice  and  not  from  the  desire  to 
gain ;  that  it  was  kindled  by  some  per- 
son having  the  intimate  knowledge  of 
the  defendant  in  regard  to  the  situa- 
tion of  the  property,  and  it  was  prop- 
erly received,  even  though  it  may  have 
tended  to  establish  the  defendant's 
guilt  of  another  crime  than  the  one 
set  forth  in  the  indictment  on  trial." 

h.  Burglary, 

On  a  prosecution  for  burglary,  evi- 
dence of  other  similar  burglaries  com- 
mitted about  the  same  time  and  in  the 
same  locality  has  been  held  to  be  ad- 
missible, as  tending  to  show  that  the 
person  who  committed  the  prior  of- 
fenses was  the  same  as  the  one  who 
committed  the  particular  burglary 
charged.  Com.  v.  Grifiin  (1910)  42 
Pa.  Super.  Ct.  497. 

In  Frazier  v.  State  (1893)  135  Ind. 
38,  34  N.  E.  817,  it  was  held  that,  in 
a  prosecution  for  burglary,  it  was  not 
improper  to  permit  the  state  to  prove 
that  burglaries  other  than  the  one 
charged  in  the  indictment  were  com- 
mitted on  the  same  night,  in  connec- 
tion with  the  proof  that  one  of  the 
tracks  at  each  of  the  houses  burglar- 
ized corresponded  with  the  track  made 
by  the  accused.  It  was  held  that  this 
evidence  tended  to  establish  the  iden- 
tity of  the  accused  as  one  of  the  par- 
ticipants in  the  burglary,  and  was 
clearly  admissible. 

Likewise,  in  State  v.  Harris  (1911) 
153  Iowa,  592,  133  N.  W.  1078,  the 
court,  holding  that  evidence  of  other 
burglaries    was    admissible    on    the 
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question  of  identity,  set  out  the  facts 
and  its  ruling  as  follows:  'The  de- 
fendant was  tried  on  an  indictment 
charging  him  with  breaking  and  en- 
tering the  home  of  Charles  F.  Luber- 
ger,  in  the  nighttime,  while  armed 
with  a  dangerous  weapon.  The  bur- 
glary was  committed  in  the  early  part 
of  the  22d  day  of  May,  and  the  de- 
fendant was  identified  as  the  burglar 
by  two  witnesses  who  saw  him  while 
he  was  in  the  house.  A  watch  was 
taken  from  the  Luberger  home,  and 
this  was  afterwards  found  with  prop- 
erty that  was  taken  from  the  home  of 
Isaac  6.  Smith  during  the  night  of 
May  19th,  and  with  property  that  was 
taken  from  the  home  of  Father  Don- 
nelly on  the  night  of  May  23d,  and  the 
evidence  tended  to  show  that  all  of 
said  property  had  recently  been  in  the 
possession  of  the  defendant,  and  was, 
in  fact,  under  his  control  at  the  time 
of  his  arrest  for  this  crime.  The  state 
was  permitted  to  show  that  some  of 
the  articles  so  found  were  taken  from 
these  other  homes,  and  members  of 
the  Smith  family  were  permitted  to 
testify  that  the  defendant  was  the 
man  who  entered  their  home  and  took 
the  property  therefrom,  and  that  he 
was  at  thai;  time  armed  with  a  danger- 
ous weapon.  This  evidence  was  com- 
petent, we  think,  for  the  purpose  of 
identifying  the  defendant  as  the  man 
who  committed  the  crime  charged. 
While  it  is  the  general  rule  that  it  is 
not  competent  to  prove  that  the  de- 
fendant has  committed  another  crime 
wholly  independent  of  that  for  which 
he  is  being  tried,  there  are  exceptions 
to  this  rule,  and  one  of  the  exceptions 
is  that  evidence  which  tends  to  iden- 
tify the  defendant  as  the  person  who 
committed  the  crime  with  which  he  is 
charged  is  competent,  although  it  may 
incidentally  tend  to  prove  that  he  has 
committed  another  and  independent 
crime." 

In  Richardson  v.  Com.  (1915)  166 
Ky.  570,  179  S.  W.  458,  a  prosecution 
for  breaking  into  a  railroad  depot 
with  intent  to  steal,  it  was  held  to  be 
proper  on  the  question  of  identity  to 
admit  evidence  of  a  confession  that 
the  accused  had  broken  into  the  same 
depot  during  the  previous  month,  and 
had    taken    certain    property,    which 


was  afterwards  found  at  his  home. 
The  court  said:  'The  necessity  for 
establishing  the  identity  of  appellant 
as  the  person,  or  one  of  the  persons, 
who  broke  into  the  depot  in  August, 
did  exist,  and  the  confession  he  made 
to  Lunsford  of  his  participation  in 
the  first  crime,  namely,  the  breaking 
into  the  depot  in  July,  as  well  as  that 
of  the  August  breaking,  for  which 
he  was  under  trial,  made  it  permis- 
sible for  the  commonwealth  to  prove 
in  corroboration  of  Lunsford's  testi- 
mony as  to  the  confession,  and  of  the 
confession  itself,  the  facts  appertain- 
ing to  the  first  offense  as  well  as  the 
last.  This  corroboration  was  fur- 
nished by  the  finding  at  his  house  of 
the  flour,  and,  at  the  place  where  he 
had  discarded  them,  of  the  sacks  in 
which  he  confessed  to  have  taken  it 
from  the  depot  at  the  time  of  the 
August  breaking;  and.  also  by  the 
finding  in  and  near  his  house  of  the 
overalls,  meat,  tobacco,  and  other 
property  which,  in  his  confession  to 
Lunsford,  he  admitted  taking  from  the 
depot  at  the  time  of  his  breaking 
therein  in  July." 

In  People  v.  McGilver  (1885)  67 
Cal.  55,  7  Pac.  49,  6  Am.  Crim.  Rep. 
106,  it  was  held  that  evidence  that  at 
the  time  of  the  arrest  the  accused  was 
attempting  a  burglary,  and  that  bur- 
glar's tools  and  part  of  the  proceeds 
of  the  burglary  for  which  he  was  be- 
ing tried  were  found  in  his  posses- 
sion, was  admissible  to  identify  the 
accused  as  one  of  the  persons  engaged 
in  the  first  burglary. 

In  State  v.  Fitzsimoii  (1893)  18  R. 
L  236,  49  Am.  St.  Rep.  766,  27  Atl.  446, 
9  Am.  Crim.  Rep.  343,  it  was  held  that 
on  a  trial  for  burglary  it  was  proper 
to  admit  evidence  that  the  accused 
broke  into  the  same  house  about  two 
hours  before  the  breaking  for  which 
he  was  on  trial,  since  it  tended  to 
show  where  the  accused  was  during 
the  night  in  question,  and  thus  to 
identify  him  as  the  person  guilty  of 
the  crime  charged. 

In  State  v.  Leroy  (1911)  61  Wadi. 
405,  112  Pac.  635,  a  prosecution  for 
the  burglary  of  the  house  of  one  Plem- 
mons,  it  was  held  to  be  proper  to  ad- 
mit evidence  of  another  burglary  oc- 
curring about  the  same  time  and  in 
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the  same  vicinity,  the  fruits  of  which 
were  found  on  the  accused  when  ar- 
rested, as  tending  to  identify  him  as 
the  person  guilty  of  the  second  bur- 
glary. The  court  said:  "The  pur- 
pose of  the  testimony  was  to  show  that 
the  appellant  was  in  the  vicinity  of 
the  Plemmons  house  a  short  time  be- 
fore the  commission  of  the  crime 
charged.  Brewster  is  about  10  miles 
from  the  Plemmons  house.  A  stage 
road  extends  northerly  from  Brewster 
to  Conconully  and  passes  near  the 
Plemmons  house.  As  we  have  seen, 
the  house  was  entered  between  the 
morning  of  November  6  and  the  even- 
ing of  November  6.  On  November  6 
the  appellant  took  passage  on  the 
stage  north  of  the  Plemmons  house, 
and  was  carried  to  Conconully  the 
same  day.  On  the  morning  of  No- 
vember 8  he  was  arrested  at  that 
place.  He  had  in  his  possession,  when 
arrested,  a  number  of  the  articles 
taken  from  the  Plemmons  house,  and 
also  a  set  of  burglar's  tools.  The  case 
was  tried  on  circumstantial  evidence, 
and  the  purpose  of  this  testimony  was 
to  fix  the  whereabouts  of  the  appel- 
lant about  the  time  the  Plemmons 
house  was  entered.  In  short,  its  pur- 
pose was  to  show  that  the  appellant 
was  in  the  vicinity  and  had  the  oppor- 
tunity to  commit  the  crime  charged. 
The  matter  of  the  burglary,  the  key, 
the  knives,  and  the  wedge,  tended  to 
identify  and  locate  him.  If  the  ap- 
pellant left  a  trail  of  crime  behind 
him,  the  misfortune  is  his,  and  that 
fact  cannot  defeat  the  right  of  the 
state  to  connect  him  with  the  crime 
charged  by  proofs  of  all  relevant  cir- 
cumstances/' 

It  has  been  held  that,  in  a  prosecu- 
tion for  burglary,  evidence  that  the 
accused  knew  that  the  owner  had  a 
sum  of  money  in  the  house  at  the  time 
that  the  offense  was  committed,  and 
had  committed  an  assault  on  him  in 
order  to  get  it,  was  admissible  to  show 
the  identity  of  the  accused,  the  court 
saying:  "The  circumstances  show 
very  clearly,  we  think,  that  the  prin- 
cipal intent  with  which  the  building 
"ovas  entered  was  to  commit  the  crime 
of  larceny  or  robbery.  The  fact  then 
that  defendant  knew  that  there  was 
money  in  the  house  was  a  proper,  cir- 


cumstance to  be  considered  by  the 
jury  in  determining  whether  he  is  the 
person  who  broke  and  entered  it.  And 
when  the  fact  that  the  particular 
crime  charged  in  the  indictment  is 
proven,  evidence  which  tends  to  iden- 
tify the  defendant  as  the  person  who 
committed  it  is  relevant  to  the  issue, 
and  is  admissible,  even  though  it  tends 
also  to  prove  the  commission  of  a  dis- 
tinct crime  from  that  charged  in  the 
indictment,  or  a  different  motive  from 
that  alleged."  State  v.  Kepper  (1885) 
65  Iowa,  745,  23  N.  W.  304,  5  Am. 
Grim.  Rep.  594. 

In  Barton  v.  State  (1908)  4  6a.  App. 
649,  62  S.  E.  99/  wherein  the  accused 
claimed  to  be  a  railroad  conductor  and 
produced  a  pass  and  a  card  showing 
membership  in  a  railroad  brotherhood, 
the  court  admitting  in  evidence  the 
testimony  of  the  owner  thereof  that 
the  articles  had  been  stolen  from  him, 
said:  "The  objection  to  the  testimony 
of  Conductor  Eaker,  that  the  pass, 
membership  card,  letters,  etc.,  found 
in  the  possession  of  the  defendant 
Thompson,  were  his,  and  that  they 
had  been  taken  surreptitiously  from 
his  possession,  on  the  ground  that  this 
tended  to  embarrass  the  defendant  be- 
fore the  jury,  by  showing  his  com- 
plicity in  another  and  independent 
crime,  is  not  well  taken.  Thompson 
having  used  these  papers  in  an  at- 
tempt to  establish  an  identity  asserted 
by  him,  it  was  permissible  for  the 
state  to  show  that  he  was  thereby  as- 
serting a  false  identity  to  aid  his  es- 
cape, even  though  by  its  doing  so  an- 
other crime  was  indicated." 

In  Mason  v.  State  (1868)  42  Ala.  532, 
a  prosecution  for  burglary,  it  was  held 
proper  to  admit  in  evidence,  as  tend- 
ing to  prove  identity,  that  on  the  two 
nights  preceding  the  particular  bur- 
glary charged  other  burglaries  had 
been  committed,  and  that  some  of  the 
property  stolen  was  found  in  the  pos- 
session of  the  accused  when  arrested. 

c.  Homicide, 

It  is  well  settled  that,  where  the 
identity  of  the  accused  is  in  issue  in  a 
prosecution  for  murder,  evidence  of 
other  crimes  committed  by  him  is  ad- 
missible when  logically  connected 
with  the  crime  charged,  and  reason- 
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ably  tending  to  show  his  identity  as 
the  perpetrator  of  the  crime  charged. 
Thus,  in  State  v.  Barrett  (1889)  40 
Minn.  65,  41  N.  W.  459,  it  was  held 
to  be  proper  to  admit  evidence  that 
the  pistol  with  which  the  crime  was 
committed  was  one  taken  from  a  third 
person  by  the  accused  at  the  time  of 
a  previous  felonious  assault,  as  tend- 
ing to  identify  the  accused. 

In  People  v.  Rogers  (1887)  71  Cal. 
565,  12  Pac.  679,  the  evidence  objected 
to  was  set  out  by  the  court  as  follows : 
**The  prosecution  was  allowed,  over 
his  objection,  to  introduce  evidence 
which  tended  to  show  that,  prior  to 
the  night  on  which  he  is  alleged  to 
have  murdered  Kimball,  the  deceased, 
while  burglarizing  the  latter's  house, 
another  burglary  had  been  committed 
of  a  saloon  belonging  to  Knight  and 
Pardee,  situated  some  12  miles  distant 
from  the  place  of  Kimball's  murder, 
and  that  from  the  saloon  a  pistol,  a 
small  nugget  of  gold,  with  some  other 
articles,  were  then  and  there  stolen; 
that  the  nugget  of  gold  was  found  in 
a  box  with  a  piece  of  cloth  around  it, 
other  jewelry  being  also  in  the  box; 
that  the  pistol  was  found  in  the  woods 
with  a  sack,  which  contained  articles 
of  food  and  a  cup,  and  that  near  the 
spot  where  the  pistol  was  found  was 
also  discovered  a  quilt,  which  the  evi- 
dence tended  to  show  was  the  prop- 
erty of  the  defendant.  .  .  .  Evi- 
dence was  also  allowed  to  be  intro- 
duced notwithstanding  his  objection, 
to  the  effect  'that  the  house  of  J.  S. 
Gonnick  had  been  burglarized  the 
night  previous  to  the  killing  of  Kim- 
ball, and  articles  of  food,  a  small  sack, 
and  shirt  taken  therefrom,  and  that 
the  defendant  had  been  seen  in  that 
neighborhood  about  the  time  of  the 
commission  of  the  burglary.  It  ap- 
peared in  evidence,  in  addition  to  the 
matters  just  stated,  that  the  box  con- 
taining the  jewelry  and  nugget  of  gold 
was  found  by  the  witness,  Peterson, 
near  by  the  spot  at  which  the  defend- 
ant was  arrested,  in  a  certain  road; 
that  this  box  had  been,  on  the  next 
morning,  delivered  to  one  T.  M. 
Brown;  that  after  such  delivery  he 
asked  the  defendant  where  he  got 
'that  jewelry,'  or  'the  jewelry  that  is 
in  the  box,'  to  which  the  defendant 


answered  that  he  got  it  from  Dan 
(who  Dan  was  not  being  shown) ;  that 
Mr.  Knight  identified  the  pistol  as 
being  one  taken  from  the  burglarized 
saloon,  and  Mr.  Pardee  identified  the 
nugget  of  gold  which  was  in  the  box 
when  delivei;ed  to  Mr.  Brown  as  hav- 
ing been  taken  at  the  same  time  with 
the  pistol.  It  was  also  shown  that  the 
person  who  entered  Kimball's  dwell- 
ing, and  killed  him,  used  to  effect  his 
burglarious  entrance  a  knife  and  a 
chisel,  and  that  said  articles,  some 
food,  a  cup,  a  shirt,  and  a  sack  had 
been  taken  from  the  burglarized  house 
of  Gonnick,  and  belonged  to  him;  that 
around  the  box  containing  the  jewelry 
and  nugget  of  gold  was  a  piece  of  cloth 
similar  in  color,  texture,  and  general 
appearance  to  the  shirt  of  Gonnick 
thus  taken.  The  evidence  also  strong- 
ly tended 'to  make  it  apparent  that 
Kimball  was  killed  with  a  pistol,  and 
that  in  accomplishing  his  murder 
three  shots  were  fired ;  that  the  pistol 
ball  taken  from  the  body  of  the  de- 
ceased was  the  same  in  size  as  those 
carried  by  the  pistol  produced  in  evi- 
dence, and  that  such  weapon,  when 
stolen  from  the  saloon,  had  five  cham- 
bers thereof  loaded,  and  when  found 
had  but  two."  Holding  that  this  evi- 
dence was  relevant  and  competent  to 
show  the  identity  of  the  accused,  the 
court  stated  the  rule  as  follows :  "As 
a  general  proposition,  the  point  con- 
tended for  might  be  well  taken.  But 
it  must  be  borne  in  mind  in  this  case 
the  evidence  objected  to  tended  di- 
rectly to  show  that  the  defendant  had 
committed  the  crime  of  which  he 
stood  charged,  and  must,  therefore, 
have  been  relevant  and  competent; 
and  if  it  also  tended  to  induce  the 
belief  that  he  had  been  the  perpetrator 
of  other  crimes,  he  cannot  be  heard  to 
complain,  since  his  own  acts  in  mul- 
tiplying his  offenses  against  the  laws 
of  the  land  ought  not  to  be  permitted 
to  diminish  the  volume  of  competent 
evidence." 

In  People  v.  Jennings  (1911)  252 
111.  534,  43  L.R.A.(N.S.)  1206,  96  N. 
E.  1077,  wherein  it  appeared  that  the 
accused  was  arrested  a  short  time 
after  the  murder  for  which  he  was  on 
trial,  but  denied  that  he  was  in  the 
vicinity  of  the  place  at  which  it  was 
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committed,  the  court,  in  holding  that 
evidence  of  neighbors  that,  on  the 
same  night  as  the  murder,  a  man  re- 
sembling the  accused  had  broken  into 
their  houses  and  had  attempted  as- 
saults on  different  women,  was  ad- 
missible on  the  question  of  identity, 
said :  'In  view  of  plaintiff  in  error's 
statements,  after  his  arrest  and  be- 
fore the  trial,  as  to  his  whereabouts 
on  that  night,  it  was  competent  for 
the  state  to  prove  tHat  shortly  before 
the  crime  was  committed  he  was  near 
the  scene  of  the  crime,  even  though, 
when  seen  by  some  of  the  witnesses, 
he  was  engaged  in  the  commission  of 
other  crimes.  The  evidence  objected 
to  tended  strongly  to  contradict  his 
statements  as  to  his  whereabouts  at 
that  time." 

Similarly,  in  State  v.  Lewis  (1904) 
181  Mo.  235,  79  S.  W.  671,  it  was  held 
that  evidence  of  the  alleged  participa- 
tion of  the  accused  in  the  robbery  of 
a  bank,  in  connection  with  the  fact 
that  a  large  sum  of  money  found  on 
accused,  when  arrested,  was  identified 
as  that  stolen  from  the  bank,  was  ad- 
missible to  prove  the  identity  of  the 
accused  as  the  person  who  killed  an 
officer,  who  was  attempting  to  make 
an  arrest  for  the  bank  robbery. 

In  Brown  v.  Com.  (1874.)  76  Pa.  319, 
it  was  held  that  in  a  prosecution  for 
the  murder  of  a  woman  it  was  proper, 
as  tending  to  prove  identity,  to  admit 
proof  that  her  husband  was  murdered 
at  the  same  time,  and  that  coin  taken 
from  him  was  found  in  the  possession 
of  the  .accused. 

In  State  v.  Brooks  (1851)  1  Ohio 
Dec.  Reprint,  407,  it  was  held  that, 
in  a  trial  for  murder  by  placing  a 
board  on  a  railroad  track  so  as  to 
cause  a  derailment,  evidence  that  the 
accused  had  previously  placed  other 
obstructions  on  the  track,  and  had 
wantonly  destroyed  property  of  the 
contractors  constructing  the  road, 
was  properly  admitted,  as  tending  to 
identify  the  accused  as  the  person  who 
placed  the  board  on  the  track. 

In  Washington  v.  State  (1880)  8 
Tex,  App.  377,  a  prosecution  for  mur- 
der, the  court,  in  holding  that  evidence 
of  a  prior  assault  by  accused  on  de- 
ceased was  admissible  as  tending  to 
identity    the    accused,    said:    "Some 


two  or  three  weeks  prior  to  the  kill- 
ing, the  deceased  had  been  waylaid  and 
shot  through  the  wrist,  or  hand,  by 
some  unknown  person.  On  the  trial, 
several  exceptions  were  reserved  to 
the  rulings  of  the  court  in  permit- 
ting the  prosecution  to  inquire  into 
this  previous  shooting.  Floyd  Wil- 
liams, one  of  the  witnesses  whose  tes- 
timony was  objected  to,  said,  among 
other  things,  detailing  a  conversation 
he  had  with  defendant  about  this 
shooting:  'I  asked  defendant  if  he 
shot  Jap.  At  first,  defendant  said 
nothing;  but  after,  I  asked  him  again, 
and  I  asked  him  to  tell  me  and  that 
I  would  not  tell  it,  then  defendant^ 
laughing,  said:  'The  man  who  shot 
Jap  would  do  it  again.'  Defendant 
then  said,  after  I  asked  him  to  tell  me 
who  shot  Jap,  that  he  shot  Jap.  And 
the  witness,  Joe  Temple,  gave  an  ac- 
count of  this  previous  shooting  of  Jap 
through  the  wrist,  and  stated  that  he 
saw  the  defendant  shortly  afterwards, 
some  half  a  mile  from  the  place  of 
shooting,  and  that  defendant  asked 
witness  for  a  cartridge.  All  the  tes- 
timony with  regard  to  the  first  shoot- 
ing was  admissible,  both  as  strongly 
tending  to  identify  the  perpetrator  of 
the  homicide,  and  as  showing  the 
animus  of  the  prisoner  towards  de- 
ceased." 

In  Leeper  v.  State  (1890)  29  Tex. 
App.  68,  14  S.  W.  398,  affirmed  in 
(1891)  139  U.  S.  462,  35  L.  ed.  225,  11 
Sup.  (^t.  Rep.  577,  it  appeared  thai- sev- 
eral persons  living  in  the  same  com- 
munity had  been  to  town  to  sell  their 
cotton.  On  returning  along  a  country 
road  one  of  them  was  killed  and 
robbed,  and  that,  a  few  moments  later, 
others  returning  along  the  same  road 
were  held  up  and  robbed.  Answering 
the  objection  that  evidence  of  the  sec- 
ond robbery  was  not  admissible  on  the 
trial  for  murder,  the  court  said :  "The 
assaults  upon  Bates  and  the  two  Har- 
veys  were  almost  simultaneous  with 
the  prevous  assault  made  upon  Ma- 
this,  and  were  made  at  the  same 
place.  Robbery  was  manifestly  the 
motive  actuating  the  assailants.  They 
had  deliberately  planned  the  robbery 
of  the  parties  assaulted,  and  had  lain 
in  wait  for  them  at  the  place  where 
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the  assaults  were  committed.  Each 
of  the  assaults  was  a  part  of  the  gen- 
eral scheme, — a  part  of  the  conspiracy 
to  rob  the  persons  assaulted.  They 
were  so  <Jlosely  connected  with,  re- 
lated to,  and  illustrative  of  each  other 
as  to  make  each  res  gestae  of  the  oth- 
er. This  testimony  was  essential  to 
identify  the  parties  who  assaulted  and 
shot  Mathis,  and  to  show  the  motive 
and  intent  of  such  assault.  It  bore 
directly  upon  the  main  issue  in  the 
case,  and  was  not  extraneous  matter 
within  the  meaning  of  the  rule  which 
requires  that  the  jury  should  be  in- 
structed to  restrict  their  considera- 
tion of  extraneous  matter  adduced  in 
evidence,  to  the  specific  purpose  for 
which  it  was  admitted." 

In  Logston  v.  State  (1872)  3  Heislc 
(Tenn.)  414,  it  was  held  that  in  the 
proof  of  murder  by  circumstantial 
evidence,  proof  that  other  members  of 
the  family  were  found  dead  in  the 
house  where  the  body  of  the  person 
for  whose  murder  the  accused  was  on 
trial  was  found  was  admissible,  as 
tending  to  negative  the  hypothesis  of 
the  guilt  of  such  persons,  and  thereby 
aiding  in  identifying  the  accused  as 
the  guilty  person. 

In  McCue  v.  State  (1914)  75  Tex. 
Crim.  Rep.  137,  170  S.  W.  280,  Ann. 
Cas.  1918C,  674,  it  was  held  that  on 
a  trial  for  murder,  where  the  accused 
denied  being  at  the  scene  of  the  crime, 
and  introduced  witnesses  to  prove 
that  on  the  night  of  the  murder  he 
was  at  home  for  the  entire  night,  it 
was  proper  to  introduce  evidence  that 
on  that  night  he  was  seen  and  recog- 
nized at  a  house  of  ill  fame,  as  tend- 
ing to  disprove  his  claim  of  alibi,  and 
to  aid  in  identifying  him  as  the  per- 
son who  committed  the  crime  charged. 

In  Miller  v.  State  (1900)  180  Ala. 
1,  36  So.  379,  a  prosecution  of  two 
men  for  the  murder  of  two  policemen 
who  had  attempted  to  arrest  them  in 
connection  with  the  burglary  of  the 
Standard  Oil  Company  plant  on  the 
night  before,  it  was  sought  to  intro- 
duce evidence  of  the  burglary  in  order 
to  prove  the  identity  of  the  prisoners. 
In  holding  the  evidence  to  be  admis- 
sible, the  court  said:  ^  'The  evidence 
of  the  witness  Clayton,  watchman  at 
the   Standard    Oil    Company's   place, 


that  he   saw  the   defendants   at  the 
Standard  Oil  Company's  office  on  the 
outside .  of  the  fence  on  the  Sunday 
or  Monday  afternoon  before  the  mur- 
der, that  a  party  of  seven  or  eight  men 
came  there  between  9  and  10  o'clock 
that  night,  and  that  two  of  said  party 
were  about  the  size  and  general  ap- 
pearance of  the  defendants.    The  fur- 
ther testimony  that  these  men  took  a 
pistol  from  the  witness  was  competent 
in   connection   with    other  testimony 
that  this  pistol  was  found  in  the  room 
where  Duncan  was  arrested  at  Chat- 
tanooga,   and   was   then    claimed    by 
Duncan  as  his  pistol,  that  it  was  a  38- 
caliber    pistoi,    but    carried    a    ball 
different    from    the    38-caliber    ball 
of   Smith   &  Wesson  pistol,   that   on 
the  night  of  the  killing  Miller  had 
a   88-caliber   Smith    &   Wesson,   that 
one  of  the  officers  was  shot  with  a  bul- 
let of  that  caliber  such  as  is  used  in 
Smith  &  Wesson  pistols,  and  that  the 
other  was  shot  with  a  bullet  of  that 
caliber   differing  from  the   Smith  & 
Wesson  bullet  in  being  heavier,  like 
the  bullets  used  in  the  pistol  taken 
from    Clayton,    and    recovered    from 
Duncan.    Similarly,  it  was  competent 
for  Cla3i;on  to  testify  that  one  of  the 
men  at  the  Standard  Oil  Compan/s 
place  wore  a  light  overcoat  like  the 
coat   which,   other  evidence    showed, 
was  worn  by  one  of  the  persons  who 
did  the  shooting,  and  which  he  took 
off  and  laid  down  on  the  street  in  his 
flight.    And,  there  being  evidence  that 
in  the  pockets  of  this  coat  was  found 
a  bottle  .which  contained  a  fluid  re- 
sembling   nitroglycerine    in    appear- 
ance, that  the  bottle  was  not  full,  and 
that  the  fluid  found  in  the  bottle  was 
a  very  powerful  explosive,  testimony 
tending  to  show  that  the  Standard  Oil 
Company's  safe  was  blown  open  with 
a  fluid  explosive  by  the  party  of  men, 
of  which  there  was  yet  other  evidence 
that  defendants  were  members,  was 
properly  admitted  on  the  question  of 
identity.    And  upon  tKe  same  consid- 
erations,   the    further    testimony    of 
Wofford  that  a  pocketbook  containing 
certain  papers,  which  was  also  found 
in  a  pocket  of  that  overcoat,  had  been 
left  by  him  in  the  Standard  Oil  Com- 
pany's safe  and  had  been  taken  there- 
from on  that  night  by  said  party  of 
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men,  was  properly  received.  And  so 
of  any  other  testimony  as  to  what  oc- 
curred that  night  at  the  Standard  Oil 
Company's  office,  tending  to  identify 
these  defendants  as  having  been  at 
that  place  on  the  night  of  and  two  or 
three  hours  before  the  shooting." 

But  where  the  evidence  of  another 
offense  has  no  tendency  to  identify  a 
person  on  trial  for  homicide,  it  is  in- 
admissible on  the  ground  of  proving 
identity.  Thus,  the  court  in  Miller  v. 
State  (Ala.)  supra,  set  out  the  evi- 
dence sought  to  be  introduced  and  its 
holding  as  follows :  "There  was,  how- 
ever, some  testimony  received  as  to 
occurrences  at  the  Standard  Oil  Com- 
pany's place  which  has  no  tendency  to 
show  that  the  defendants,  or  either  of 
them,  were  there  on  the  occasion  in 
question,  and  which,  therefore,  throw 
no  light  upon  their  identity  with  the 
men  who  killed  Adams  and  Kirkley. 
For  instances:  The  state's  counsel, 
referring  to  what  occurred  at  that 
place  on  the  occasion  when  .Clayton's 
pistol  was  taken,  the  safe  was  blown 
open,  and  Wolf ord's  poeketbook  was 
removed  therefrom  and  carried  away, 
asked  Clayton  this  question:  'Well, 
was  anything  done  to  you  the  night 
of  the  27th  of  March?'  And  he  re- 
plied: 'Well,  I  was  knocked  in  the 
head  and  shot  in  the  foot.'  And  this 
question  and  answer:  'Now,  Mr. 
Clayton,  just  tell  all  about  it,  all  that 
happened  that  night?'  'Well,  I  have 
told  all  that  happened  that  night.  I 
was  assaulted  and  knocked  in  the  head 
and  my  pistol  taken  away,  and  the 
keys,  and  I  was  put  in  a  room — ^the 
closet — locked  up.'  And  this  question 
to  the  same  witness :  'If  anything  was 
said  about  killing  you,  tell  the  jury 
what  it  was.'  To  which  he  replied: 
'I  can't  say  what  was  said.  I  noticed 
one  of  the  men  waved  his  hand  and 
said  somthing,  and  stopped  them  from 
shooting  me.'  The  witness  Wofford 
was  asked:  'Was  there  any  money 
missing  from  the  safe?'  Reply:  'Yes, 
sir.'  He  was  asked:  'How  much 
money  was  taken  from  the  safe,  Mr. 
Wofiford?'  And  to  this  he  replied: 
'Three  hundred  and  thirty  odd  dollars/ 
Clayton  also  testified,  as  we  have  seen, 
that,  having  knocked  him  in  the  head 
and  shot  him  in  the  foot,  they  took  his 


pistol  away  from  him.  This  testimony 
of  Clayton  and  Wofford  went  to  prove 
four  separate  felonies  against  the  de- 
fendants as  constituting,  in  part,  the 
gang  who  were  at  the  Standard  Oil 
Company's  place  that  night;  an  as- 
sault on,  with  intent  to  murder,  Clay- 
ton, the  robbery  of  the  pistol  from 
Clajiion,  burglary  in  breaking  into, 
and  grand  larceny  in  taking  the  money 
from,  the  safe.  The  taking  of  the 
pistol  was,  as  we  have  seen,  competent 
on  the  question  of  identity.  But  the 
admission  of  the  testimony  of  Clay- 
ton and  Wofford  as  to  the  assault  upon 
Clayton,  the  burglary  and  the  larceny 
of  the  money,  niust  find  justification 
upon  another  ground,  if  it  was  admis- 
sible, since  it  has  no  bearing  upon 
identity." 

In  Boyd  v.  United  SUtes  (1892)  142  . 
U.  S.  450,  35  L.  ed.  1077,  12  Sup.  Ct. 
Rep.  292,  reversing  (1890)  45  Fed.  851, 
the  court,  in  holding  that  evidence  of 
other  crimes  in  no  way  cqnnected  with 
the  crime  charged  was  inadmissible, 
set  out  the  facts  and  its  ruling  as  fol- 
lows :  "This  evidence  tended  to  show, 
and  for  the  purposes  of  the  present- 
discussion  it  may  be  admitted  that  it 
did  show,  that  in  the  night  of  March 
15,  1890,  Standley,  under  the  name  of 
Henry  Eckles,  robbed  Richard  C.  Brin- 
son  and  Samuel  R.  Mode;  that  in  the 
afternoon  of  March  17,  1890,  he  and 
Boyd  robbed  Robert  Hall;  that  in  the 
night  of  March  20,  1890,  Standley,  un- 
der the  name  of  John  Haynes,  together 
with  Davis,  robbed  John  Taylor;  and 
that,  in  the  evening  of  April  5,  1890, 
Davis,  Boyd,  and  Standley  robbed 
Rigsby's  store.  In  relation  to  these 
matters,  the  witnesses  went  into  de- 
tails as  fully  as  if  the  defendants  had 
been  upon  trial  for  the  robberies  they 
were,  respectively,  charged  by  the 
evidence  with  having  committed.  The 
admissibility  of  this  evidence  was  at- 
tempted to  be  sustained,  in  part,  upon 
the  ground  that  Martin  Byrd  and  his 
crowd,  having  the  right  to  arrest  the 
parties  guilty  of  the  robberies,  were 
entitled  to  show  that  the  robberies  had 
been,  in  fact,  committed  by  the  de- 
fendants. While  the  evidence  tended 
to  show  that  Martin  Byrd  had  infor- 
mation, prior  to  April  6,  1890,  of  the 
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Taylor  robbery,  and  of  Taylor  having 
offered  a  reward  for  the  arrest  and 
conviction  of  the  guilty  parties,  there 
is  nothing  to  show  that  he  or  his  as* 
sociates  had  ever  heard,*  before  the 
meeting  at  the  ferry,  of  the  robberies 
of  Brinson,  Mode,  Hall,  and  Rigsby.  It 
is  said  that  the  evidence  in  chief  as 
to  what  occurred  at  the  time  of  the 
shooting  left  the  identity  of  the  de- 
fendants, or  at  least  of  Standley,  in 
some  doubt,  and  that  the  facts,  con- 
nected with  the  robbery  of  Rigsby, 
showing  that  the  defendants  and 
Davis  were  all  engaged  in  it,  and  were 
together  only  the  night  before  Dansby 
was  shot,  tended  not  only  to  identify 
Standley  and  Boyd,  but  to  show  that 
they  came  to  the  ferry  for  the  same 
purpose  with  which  they  went  to 
Rigsby's  house,  namely,  to  rob  and 
plunder  for  their  joint  benefit;  and, 
consequently,  that  each  defendant  was 
responsible  for  Dansby's  death  if  it 
resulted  from  the  prosecution  of  their  ' 
felonious  purpose  to  rob.  ...  If 
the  evidence  as  to  crimes  conmiitted 
by  the  defendants,  other  than  the  mur- 
der of  Dansby,  had  been  limited  to  the 
robberies  of  Rigsby  and  Taylor,  it 
may  be,  in  view  of  the  peculiar  cir- 
cumstances disclosed  by  the  record, 
and  the  specific  directions  by  the  court 
as  to  the  purpose  for  which  the  proof 
of  those  two  robberies  might  be  con- 
sidered, that  the  judgment  would  not 
be  disturbed,  although  that  proof,  in 
the  multiplied  details  of  the  facts  con- 
nected with  the  Rigsby  and  Taylor 
robberies,  went  beyond  the  objects  for 
which  it  was  allowed  by  the  court. 
But  we  are  constnained  to  hold  that 
the  evidence  as  to  the  Brinson,  Mode, 
and  Hall  robberies  was  inadmissible 
for  the  identification  of  the  defend- 
ants, or  for  any  other  purpose  what- 
ever, and  that  the  injury  done  the  de- 
fendants, in  that  regard,  was  not  cured 
by  anything  contained  in  the  charge. 
Whether  Standley  robbed  Brinson  and 
'  Mode,  and  whether  he  and  Boyd 
robbed  Hall,  were  matters  wholly 
apart  from  the  inquiry  as  to  the  mur- 
der of  Dansby.  They  were  collateral 
to  the  issue  to  be  tried.  No  notice  was 
given  by  the  indictment  of  the  pur- 
pose of  the  government  to  introduce 
proof  of  them.    They  afforded  no  legal 


presumption  or  inference  as  to  the 
particular  crime  charged.  Those  rob- 
beries may  have  been  committed  by 
the  defendants  in  March,  and  yet  they 
may  have  been  innocent  of  the  murder 
of  Dansby  in  April.  Proof  of  them 
only  tended  to  prejudice  the  defend- 
ants with  the  jurors,  to  draw  their 
minds  away  from  the  real  issue,  and 
to  produce  the  impression  that  they 
were  wretches  whose  lives  were  of  no 
value  to  the  community,  and  who  were 
not  entitled  to  the  full  benefit  of  the 
rules  prescribed  by  law  for  the  trial 
of  human  beings  charged  with  crime 
involving  the  punishment  of  death." 

In  People  v.  King  (1916)  276  DL 
138,  114  N.  E.  661,  the  court,  while 
recognizing  the  rule  that  evidence  of 
other  crimes  is  admissible  to  prove 
the  identity  of  the  accused,  held  that, 
on  a  prosecution  for  the  murder  of  a 
police  officer  who  was  attempting  to 
arrest  the  accused  on  suspicion  of  par- 
ticipation in  a  series  of  holdups  and 
robberies  that  had  occurred  on  the 
same  evening,  it  was  improper  to  bring 
out  such  evidence  on  cross-examina- 
tion of  an  accomplice,  where  there 
was  no  evidence  of  the  robberies 
brought  out  on  his  direct  examination. 
It  was  further  held  in  that  case  that 
the  court  erred  in  allowing  evidence  of 
the  details  of  the  robberies  to  be  given. 

d.  Larceny, 

In  a  prosecution  for  larceny,  it  is 
proper  to  admit  evidence  of  other 
property  found  in  the  possession  of 
the  accused,  and  which  is  shown  to 
have  been  stolen  from  third  persons,  as 
tending  to  prove  that  the  accused  was 
the  thief  who  stole  the  property  de- 
scribedpin  the  indictment  and  which 
was  also  found  in  his  possession. 
Johnson  v.  State  (1897)  148  Ind.  522, 
47  N.  E.  926. 

Thus,  it  has  been  held  that;  in  a 
prosecution  for  the  larceny  of  a  horse 
and  buggy,  it  was  proper  to  admit,  on 
the  question  of  identity,  evidence  that 
two  mules  had  been  stolen  from  the 
same  place  and  on  the  same  night, 
and  were  afterwards  found  in  the  pos- 
session of  the  prisoner.  Yarborough 
V.  State  (1868)  41  Ala.  405,  wherein 
it  was  said:  "Although  it  is  not' ma- 
terial in  general,  and  is  therefore  in- 
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admissible^  to  inquire  into  any  other 
stealing  of  goods  than  that  specified 
in  the  indictment;  yet,  for  the  pur- 
pose of  ascertaining  the  identity  of 
the  person/  it  is  often  important  to 
show  that  other  goods»  which  have 
been  upon  an  adjoining  part  of  the 
premises*  were  stolen  on  the  same 
night,  and  afterwards  found  in  the 
possession  of  the  prisoner." 

In  Reed  v.  State  (1891)  54  Ark.  621, 
16  S.  W.  819»  a  prosecution  for  the 
theft  of  a  saddle,  it  was  held  proper 
to  admit  evidence  of  the  theft  of  sad- 
dle pockets,  girth,  and  stirrups  found 
with  the  saddle  in  the  possession  of 
the  prisoner,  in  order  to  prove  his 
identity. 

In  Satterwhite  v.  State  (1879)  6 
Tex.  App.  609,  a  prosecution  for  the 
theft  of  a  horse,  the  court  set  out  the 
facts  and  its  ruling  as  follows:  ''The 
mare  alleged  to  have  been  stolen  was, 
before  she  w«s  missed,  running  on  the 
range  with  a  colt  of  hers  and  a  gray 
ridgeling  belonging  to  a  man  named 
Damon.  At  the  time  the  mare  was 
missed,  the  colt  and  the  gray  ridgeling 
also  disappeared  from  the  range.  On 
the  trial,  it  was  proved  that  these 
animals  were  found  in  Polk  county, 
having  been  sold  there  by  the  defend- 
ant, who  called  himself  and  was  pass- 
ing under  the  ndme  of  Baker.  The 
exceptions  saved  were  to  the  admis- 
sibility of  any  and  all  of  the  testi- 
mony relating  to  the  colt  and  the  ridge- 
ling, because  defendant  was  charged 
alone  with,  and  on  trial  alone  for, 
theft  of  the  mare.  This  evidence  was 
directly  connected  with  the  main  fact, 
and,  as  such,  was  properly  admitted. 
Evidence  of  independent  crimes  is  ad- 
missible when  it  is  necessary  to  estab- 
lish identity  in  developing  the  res 
gestse,  or  in  making  out  the  guilt  of 
the  defendant  by  a  chain  of  circum- 
stances connected  with  the  crime  for 
which  he  is  on  trial." 

In  Long  V.  State  (1882)  11  Tex.  App. 
387,  on  second  appeal  (1882)  13  Tex. 
App.  211,  which  was  a  prosecution  for 
the  theft  of  cattle,  the  court,  in  hold- 
ing it  to  be  proper  to  admit  in  evidence 
the  possession  by  the  accused  of  other 
stolen  animals  as  tending  to  identify 
the  defendant,  said :  'The  court,  over 
objections    of    defendant,    permitted 
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proof  that  other  stolen  cattle  were  in 
the  bunch  with  which  the  cow  charged 
to  have  been  stolen  was  driven  to 
Seguin.  In  this  there  was  no  error,, 
in  view  of  the  peculiar  facts  of  this 
case.  The  most  difficult  thing  on  the 
part  of  the  prosecution  was  to  con- 
nect defendant  with  the  possession  of 
the  cow  charged  to  have  been  stolen. 
To  do  this,  it  was  necessary  to  de- 
scribe and  identify  the  herd  witb 
which  she  was  when  taken  to  Seguin. 
To  do  this,  evidence  that  other  cattle- 
from  the  same  range  were  taken  at 
the  same  time  was  proper.  Some  or 
the  state's  witnesses  were  able  to  iden- 
tify the  herd,  but  not  the  cow  in  ques- 
tion; others  the  herd,  and  stated  the 
fact  that  the  cow  charged  to  have  been 
stolen  was  with  it.  The  herd  being 
thuQ  identified,  the  state  attempted  to 
connect  the  defendant  with  it  (the 
herd) ;  thus  showing  his  connection 
with  or  possession  of  the  animal 
charged  to  have  been  stolen.  We  are 
of  the  opinion  that  under  the  circum- 
stances of  this  case. these  facts  were 
admissible." 

And  in  People  v.  May  (1917)  — 
Mich.  — ,  165  N.  W.  882,  a  prosecution 
for  the  larceny  of  certain  articles  from 
a  store,  it  was  held  to  be  proper  to 
admit  evidence  that,  when  the  stolen 
articles  were  found  in  the  trunk  of 
the  accused,  other  articles  were  found 
which  had  also  been  stolen  from  the 
same  store,  as  tending  to  identify  the 
accused  with  the  particular  crime 
charged. 

In  Watters  v.  State  (1906)  —  Tex. 
Crim.  Rep.  — ,  94  S.  W.  1038,  it  was 
held  that  in  a  prosecution  for  the 
theft  of  cattle,  where  the  evidence 
against  the  accused  was  circumstan- 
tial, it  was  proper  to  admit  evidence 
that  hides  of  other  cattle  were  found 
buried  in  his  field,  as  tending  to  iden- 
tify him  as  the  one  guilty  of  stealing 
the  cattle  charged. 

However,  evidence  of  other  lar- 
cenies is  not  admissible  unless  there 
is  a  logical  connection  between  them, 
80  that  evidence  of  one  tends  to  iden- 
tify the  person  committing  it  as  the 
same  person  who  committed  the  other. 
Thus,  in  State  v.  Wackernagel  (1902) 
118  Iowa,  12,  91  N.  W.  761,  the  court, 
in  holding  the  larcenies  to  be  insufii-* 
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ciently  connected,  set  out  the  evidence 
and  its  ruling  as  follows:  "On  the 
evening  of  March  2,  1901,  five  hogs 
belonging  to  one  R.  G.  Beamer  were 
taken  from  the  stockyards  at  the  town 
of  Clearfield,  and  placed  in  the  stock- 
yards at  the  town  of  Lennox,  some  10 
miles  distant.  Defendant  and  his 
brother  Frank  were  jointly  indicted 
for  the  larceny  of  these  animals,  and 
at  defendant's  request  he  was  given  a 
separate  trial,  resulting  in  a  verdict 
and  judgment  of  guilty.  That  the 
hogs  were  conveyed  from  one  place 
to  the  other  by  a  team  and  wagon  be- 
longing to  the  father  of  the  defend- 
ant, and  that  whoever  drove  it  was 
also  guilty  of  the  larceny  of  some  har- 
ness on  the  same  evening,  is  so  well 
settled  as  to  be  beyond  the  pale  of 
reasonable  discussion.  The  only  c^ffi- 
culty  in  the  case  lies  in  the  lack  of 
evidence  tending  to  connect  defend- 
ant with  either  larceny.  The  harness 
which  was  stolen  was  found  in  a  barn 
owned  and  controlled  by  defendant's 
father,  and  to  whiph  either  the  father 
or  the  brother  had  as  ready  access  as 
the  defendant.  The  only  evidence, 
then,  which  tends  to  connect  defend- 
ant with  the  larceny,  is  that  of  several 
witnesses,  who  said  they  saw  two  men 
in  the  wagon  on  its  way  from  Clear- 
field to  Lennox,  and  at  Lennox;  and 
of  one  who  said  that  one  of  the  men 
he  saw  would  compare  favorably  with 
the  defendant.  No  one  pretends  to 
identify  defendant  as  being  one  of  the 
men  who  were  in  the  wagoYi,  or  at  Len- 
nox where  the  hogs  were  left.  Evi- 
dence of  similar  crimes  committed  at 
the  same  time  and  by  the  same  per- 
son is  sometimes  admissible;  but 
where  offered,  as  iii  this  case,  to  show 
defendant's  connection  with  the  main 
offense,  it  should  sufficiently  appear 
that  defendant  was  connected  with 
the  subject  of  the  larceny.  In  the  in- 
stant case  there  is  no  evidence,  other 
than  the  finding  of  the  stolen  property, 
tending  to  connect  defendant  with  the 
crime.  It  was  not  found  in  defend- 
ant's possession,  and  had  no  more  of 
a  tendency  to  connect  defendant  with 
the  larceny  than  his  brother  or  his 
father.  Indeed,  the  presumption  is 
that  the  father  was  in  control  of  the 
premises    where    the     harness    was 


found,,  and  there  is  nothing  to  rebut 
this  presumption.  Because  the  stolen 
harness  was  found  in  a  bam  owned 
and  controlled  by  the  father  of  the 
defendant,  there  being  no  evidence 
that  defendant  himself  was  ever  in 
the  possession  thereof,  testimony  as 
to  the  stealing  of  the  harness  should 
not  have  been  admitted  against  the  de- 
fendant, or,  if  admitted,  should  not 
be  considered  in  determining  his  guilt 
or  innocence.-  Had  there  been  any  con- 
nection between  the  two  offenses,  and 
evidence  to  show  that  defendant  stole 
the  harness,  doubtless  such  evidence 
would  not  only  be  competent,  but  con- 
trolling. But,  in  the  absence  of  a 
showing  that  defendant  was  guilty  of 
stealing  the  harness,  the  evidence 
should  not  have  been  received,  nor 
should  it  be  considered  against  him. 
Evidence  as  to  the  possession  of  stolen 
property  should  be  such  as  to  indicate 
that  the  defendant,  and  not  someone 
else,  took  the  same." 

It  has  been  held  that,  in  order  for 
evidence  of  the  possession  of  other 
stolen  property  to  be  admissible  on 
the  question  of  the  identity  of  the  ac- 
cused, it  must  be  shown  that  the  other 
property  was  stolen  at  about  the  same 
time  and  from  approximately  the  same 
place.  Parker  v.  United  States  (1898) 
1  Ind.  Terr.  592,  43  ST  W.  858,  wherein 
the  rule  was  stated  as  follows:  "In 
eases  of  larceny,  if  properly  connect- 
ed, the  proof  that  other  stolen  property 
was  found  in  the  possession  of  the  de- 
fendant, with  the  property  charged  to 
have  been  stolen,  is  admissible  .  .  . 
to  identify  the  defendant.  ...  In 
all  .  .  .  cases,  however,  it  must  not 
only  be  shown  that  the  defendant  was 
found  in  possession  of  the  property, 
and  that  it  was  stolen;  but,  in  addi- 
tion thereto,  it  must  appear  from  the 
proof  that  there  was  some  connection 
between  it  and  the  property  charged 
in  the  indictment  to  have  been  stolen. 
If  nothing  be  shown  but  that  it  was 
in  the  defendant's  possession,  then  it  is 
inadmissible  in  every  case,  because  it 
tends  to  prove  nothing  but  another, 
and  a  separate  and  independent,  lar- 
ceny. If,  in  addition  to  the  fact  that 
the  stolen  property  was  found  in  the 
possession  of  the  defendant  recently 
after  the  alleged  larceny,  it  be  shown 
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that  it  had  been  stolen  at  or  about  the 
same  time  and  place  as  that  charged 
to  have  been  stolen,  then  it  is  admis- 
sible in  all  of  the  cases,  because,  un- 
der the  circumstances  of  each  case,  it 
tends  to  prove  the  matter  in  con- 
troversy. .  .  .  Cases  .  .  •  are 
generally  those  where  the  larceny  is 
admitted  or  established,  and  the  de- 
fendant has  been  seen  with  the  alleged 
stolen  property,  but  under  such  cir- 
cumstances as  that  he  was  not  recog- 
nized by  the  witness ;  as,  if  he  were  a 
stranger  to  him,  or  was  in  disguise,  or 
seen  in  the  nighttime ;  or  it  may  occur 
in  cases  where  no  one  has  seen  the 
defendant  in  possession  of  the  prop- 
erty alleged  to  have  been  stolen,  but 
the  circumstances  point  to  his  guilt, 
without  clearly  identifying  him.  In 
such  case,  proof  of  other  stolen  prop- 
erty having  been  found  in  his  posses- 
sion shortly  after  the  theft,  taken 
about  the  same  time  and  place,  is  ad- 
missible for  the  purpose  of  identify- 
ing him.  ...  If  the  larceny  of  the 
alleged  stolen  property  be  proven,  but 
the  identity  of  the  defendant  is  in 
doubt,  then,  if  the  fact  that  other 
property  which  had  been  taken  was 
stolen  at  the  same  time  and  place,  and 
was  found  in  the  possession  of  defend- 
ant shortly  after  the  larceny,  be  es- 
tablished, inferentially  he  is  the  man 
who  took  it  all."  It  was  held  in  that 
case  that  it  was  improper  to  admit 
in  evidence,  to  prove  identity  in  a 
prosecution  for  the  larceny  of  cattle, 
the  fact  that  the  accused  had  in  his 
possession  other  cattle  stolen  about 
the  same  time,  where  the  state  failed 
to  show  that  they  were  stolen  from 
about  the  same  place. 

In  Musgrave  v.  State  (1889)  28  Tex. 
App.  57,  11  S.  W,  927,  a  prosecution 
for  the  theft  of  a  bay  mare,  it  was 
sought  to  introduce  evidence  that  a 
gray  pony  was  also  found  in  the  pos- 
session of  the  accused,  the  witness 
testifying  that  the  pony  had  been 
stolen  from  his  brother  in  Frio  county 
a  short  time  before.  In  holding  this 
evidence  to  be  inadmissible  to  prove 
identity,  the  court  said:  "Brown's 
mare  was  stolen  early  in  March,  1885. 
Early  in  March  Harkness  went  to 
Atascosa  and  found  the  gray  pony. 
He. says  the  pony  had  been  stolen  from 


his  brother  a  short  time  before  this, 
but  he  does  not  tell  us  from  what 
place  or  part  of  the  county  the  pony 
was  taken.  He  states  that  it  was 
taken  in  Frio  county.  Now,  if  the  pony 
and  mare  had  been  taken  at  the  same 
time  this  fact  was  competent  evidence, 
but  in  the  absence  of  such  proof  we 
cannot  possibly  perceive  what  bearing 
the  theft  of  the  pony  has  upon  this 
case.  It  certainly  develops  no  crimi- 
native fact;  nor  does  it  explain  a  com- 
petent fact;  nor  even  yet  is  it  a  rela- 
tive fact,  constituting  a  link  in  a  chain 
of  facts  tending  to  establish  the  guilt 
of  the  appellant.  Hence,  it  could  serve 
but  one  purpose,  which  was  to  un- 
justly prejudice  the  case  of  the  appel* 
lant  in  the  estimation  of  his  triers.'' 

In  State  v.  Gordon  (1913)  253  Mo. 
510,  161  S.  W  721,  a  prosecution  for 
larceny  committed  by  one  who  board- 
ed the  platform  of  a  crowded  street 
car,  jostled  through  the  crowd,  and 
picked  the  pockets  of  the  passengers, 
it  was  held  proper  to  admit  evidence 
that  the  same  person  had  been  seen  on 
other  recent  occasions  to  board  a 
crowded  car  and,  after  riding  a  short 
distance,  alight  and  return  to  the 
point  where  he  first  boarded  the  car, 
and  then  to  repeat  the  performance, 
as  tending  to  identify  him  as  the  one 
guilty  of  the  offense  charged. 

«•  lAquor  law  offettsea. 

In  a  prosecution  for  a  violation  of 
the  Liquor  Laws,  where  the  question 
of  identity  of  the  prisoner  as  the  one 
making  the  illegal  sale  is  in  issue,  it  is 
competent  to  show  that  he  had  made 
other  illegal  sales  at  about  the  same 
place  and  time,  as  establishing  his 
identity.  Scott  v.  State  (1907)  150  Ala. 
59,  43  So.  181;  Abrams  v.  State  (1908) 
155  Ala.  105,  46  So.  464. 

In  Untreinor  v.  State  (1906)  146 
Ala.  133,  41  So.  170,  a  prosecution  for 
a  violation  of  the  Liquor  Laws,  it  ap- 
peared that  the  sale  was  made  on  the 
premises  of  the  defendant  and  in  her 
presence,  but  by  another  person.  In 
holding  that  evidence  of  other  illegal 
sales  made  by  the  defendant  was  com- 
petent to  establish  her  identity  as  the 
guilty  person,  the  court  said :  "It  was 
competent  for  the  state,  for  the  pur- 
pose  of   showing  ownership   of  the 
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beer,  and  that  the  person  making  the 
sale  was  authoritatively  acting  for  de- 
fendant, thus  to  establish  her  identity 
as  the  person  who  in  reality  made  the 
sale  of  the  beer,  to  prove  other  sales 
by  her,  notwithstanding  these  latter 
sales  constitute  separate  and  distinct 
offenses." 

/.  Rohhery, 

Where  a  series  of  robberies  occur 
at  about  the  same  time  and  place,  and 
are  so  connected  as  to  indicate  that 
the  person  guilty  of  one  is  also  guilty 
of  the  other,  it  is  proper,  in  a.  prosecu- 
tion for  a  particular  robbery,  to  admit 
evidence  of  the  other  robberies  as 
tending  to  identify  the  accused.  Nash 
V.  State  (1915)  120  Ark.  157,  179  S. 
W.  159;  State  v.  Balch  (1896)  136  Mo. 
103,  37  S.  W.  808. 

In  Bateman  v.  State  (1917)  —  Tex. 
Crim.  Rep.  — ,  193  S.  W.  666,  the  court, 
in  holding  that  evidence  of  one  rob- 
bery was  admissible  to  identify  ac- 
cused as  the  person  committing  the 
robbery  charged,  set  out  the  facts  and 
its  ruling  as  follows:  ''There  was  a 
negro  social  function  several  miles 
from  Crandall,  in  Kaufman  county. 
A  jitney  driver  took  defendant  and 
three  others  from  the  town  of  Crandall 
to  this  negro  meeting.  Just  before 
reaching  the  place  where  the  function 
was  in  vogue,  and  about  a  mile  dis- 
tant, the  car  was  stopped.  The  four 
got  out  of  the  car  and  took  a  drink. 
One  of  the  parties  got  back  in  the  car, 
while  the  other  three  went  to  a  barn 
about  100  yards  distant;  they  were 
gone  a  few  minutes  and  returi^ed. 
The  party  who  is  alleged  to  have  been 
robbed  testified  that  he  was  one  of  the 
parties  in  the  barn  when  three  nien 
entered  and  'held  them  up.'  They 
robbed  witness  of  about  $3.  This  in- 
cident is  the  basis  of  this  prosecution. 
He  did  not  recognize  any  of  the  par- 
ties. They  had  a  small  light  whioh 
the  three  robbers  extinguished.  Upon 
returning  to  the  jitney,  these  parties 
got  in,  and  the  car  went  on  about  a  mile 
to  where  the  negroes  were  assembled 
at  the  function  and  began  a  series 
of  acts,  exhibiting  and  shooting  their 
pistols,  and  robbed  at  least  one  party 
of  something  like  $7.  The  jitney 
driver  sufficiently  identified  defendant 


as  one  of  the  parties  he  took  in  his 
car,  and  as  one  of  them  who  left  and 
went  to  the  bam  where  the  witness 
said  he  was  robbed  of  $3,  by  the  ex- 
hibition of  a  pistol.  He  was  not  pres- 
ent at  that  robbery,  and  knew  nothing 
about  it,  otherwise  than  the  fact  that 
the  three  parties  left  the  jitney,  and 
were  gone  15  or  20  minutes,  and  re- 
turned. *The  parties  at  the  bam  did 
not  recognize  any  of  the  parties,  but 
at  the  social  function  .appellant  was 
recognized  as  one  of  those  engaged  in 
that  robbery.  Some  of  the  witnesses 
who  saw  the  defendant  and  his  crowd 
at  the  social  function  were  carried  to 
the  jail  the  next  day  after  the  arrest  of 
appellant,  and  circumstantially  recog- 
nized the  defendant  as  one  of  them. 
His  identity  at  the  social  function,  over 
appellant's  objection,  was  properly 
admitted.  The  objection  urged  to  the 
introduction  of  this  testimony  was 
that  it  was  developing  another  crime, 
which  it  is  contended  was  illegitimate 
and  the  evidence  inadmissible.  We 
would  be  inclined  to  agree  with  this 
proposition  if  appellant  had  been 
clearly  identified  at  the  time  as  one 
of  the  parties  to  the  transaction  relied 
upon  by  the  state  for  conviction ;  but 
as  ^his  was  not  the  case,  we  are  of 
opinion  the  court  did  not  err  in  admit- 
ting the  evidence  of  identification  at 
the  other  times  and^  places  mentioned. 
These  two  transactions  occurred  with- 
in 30  or  40  minutes  of  each  other,  and 
at  night.  Where  the  identity  of  the 
party  is  not  definite  as  connected  with 
the  offense  on  trial,  extraneous  of- 
fenses may  be  Introduced  to  connect 
and  identify  appellant  with  the  case 
on  trial." 

In  State  v.  Williams  (1916)  —  Mo. 
— ,  183  S.  W.  308,  the  court,  in  holding 
the  circumstances  to  be  sufficient  to 
justify  the  admission  of  evidence  of 
other  robberies,  said :  "The  testimony 
of  the  witness  Thomas,  the  second- 
hand dealer,  that  the  cap,  coat,  sweat- 
er, and  shoes  worn  by  the  defendant 
when  arrested  were  the  witness's 
property,  and  had  been  stolen  from 
him  the  night  of  the  robbery,  was  not 
inadmissible.  When  considered  with 
other  facts  and  circumstances  in  the 
case,  it  constitutes  evidence  to  show 
the  presence  of  the  defendant  at  or 
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near  the  scene  of  the  robbery  a  short 
time  before  its  commission,  and  thus 
tended  to  establish  the  identity  of  the 
defendant.  .  .  .  The  rule  that  the 
testimony  of  other  offenses  is  not  ad- 
missible in  a  prosecution  for  a  par- 
ticular crime  is  not  without  its  ex- 
ceptions. One  of  these  is  that  tes- 
timony of  this  character,  when  taken 
in  connection  with  other  facts  proven 
in  a  case,  may  afford  a  strong  circum- 
stance tending  to  show  the  guilt  of 
the  defendant.  .  .  .  The  witness 
Auer  saw  the  defendant  immediately 
after  the  robbery,  and  subsequently 
identified  him,  at  which  times  he  was 
clothed  in  the  apparel  the  witness 
Thomas  states  was  stolen  from  him. 
When  arrested  at  Lexington  Junction 
a  short  time  after  the  robbery,  he  was 
wearing  these  clothes.  The  relevancy, 
therefore,  of  Thomas's  testimony,  in 
view  of  these  facts,  is  beyond  question, 
although  it  did  teind  to  establish  a 
different  offense  than  that  for  which 
the  defendant  was  on  trial." 

In  Davis  v.  State  (1898)  —  Tex. 
Crim.  Rep.  — ,  44  S.  W.  1099,  it  was 
said:  "A  number  of  other  roperies 
were  introduced  in  evidence,  and  the 
proof  on  the  part  of  the  state  tended 
to  show  that  appellant  committed  them 
at  the  same  time  and  place,  and  about 
the  same  time  he  committed  the  rob- 
bery in  question.  All  this  testimony 
was  admissible  for  the  purpose  indi- 
cated in  the  court's  charge,  and,  in 
our  opinion,  the  court  properly  guard- 
ed the  purposes  for  which  the  jury 
could  consider  such  testimony,  and  in 
80  doing  avoided  charging  upon  the 
weight  of  the  testimony.  He  did  not 
tell  them,  even,  that  the  testimony 
tended  to  show  that  appellant  commit- 
ted such  other  robberies,  but  left  it 
to  them  to  say  whether  or  not  said 
testimony  tended  to  show  that  fact, 
and,  if  they  should  believe  that  such 
was  the  case,  that  then  they  could 
use  the  testimony  for  the  purpose  of 
identifying  appellant  as  the  perpetra- 
tor of  the  robbery  for  which  he  was 
then  on  trial." 

In  Coble  v.  State  (1876)  31  Ohio  St. 
100,  it  was  said:  *'The  admission  of 
the  mayor's  record  of  former  convic- 
tions of  the  defendant  below  for  viola- 
tions of  the  city  ordinance  was  clearly 


erroneous.  .  .  .  We  suppose, 
.  .  .  that  this  testimony  was-  of- 
fered and  admitted,  in  the  court  below, 
under  a  false  construction  of  §  189  of 
the  Criminal  Code  (66  Ohio  Laws,  808) , 
which  provides  that  'no  person  shall 
be  disqualified  as  a  witness  in  any 
criminal  prosecution  by  reason  of  his 
interest  in  the  event  of  the  same,  as 
a  party  or  otherwise,  or  by  reason  of 
his  conviction  of  any  crime;  but  such 
interest  or  conviction  may  be  shown 
for  the  purpose  of  affecting  his  cred- 
ibility.' The  conviction  referred  to  in 
this  section,  which  may  be  shown  for 
the  purpose  of  affecting  credibility,  is 
such,  and  such  only,  as,  before  the 
enactment  of  the  section,  would  have 
disqualified  the  person  from  testify- 
ing as  a  witness.  Convictions  for  vi- 
olations of  city  ordinances  never  dis- 
qualified a  person  from  testifsring  in 
any  cause,  and,  therefore,  such  con- 
victions cannot  be  shown  under  favor 
of  this  section  for  the  purpose  of  af- 
fecting the  credibility  of  the  witness. 
•  .  .  Upon  the  trial  of  a  person 
charged  with  an  assault  with  intent 
to  rob,  it  is  not  competent  for  the 
state,  in  aid  of  the  prosecution,  to 
prove  other  assaults  committed  by  the 
defendant,  whether  with  or  without 
like  intent.  In  so  far  as  the  testimony 
admitted  tended  to  show  that  the  de- 
fendant was  in  the  vicinity  at  the  time 
the  offense  charged  in  the  indictment 
was  committed,  it  was  clearly  admis- 
sible; but,  in  so  far  as  it  tended  sim- 
ply to  show  an  attack  of  like  character 
committed  by  him  upon  another  per- 
son, and  at  another  time  and  place, 
it  was  clearly  inadmissible." 

In  State  v.  Becton  (1874)  7  Baxt. 
(Tenn.)  188,  it  was  held  that  a  wit- 
ness might,  in  order  to  make  this 
identification  of  a  defendant  on  trial 
for  robbery  more  explicit,  give  in  evi- 
dence that  he  was  the  same  man  that 
he  saw  only  a  short  time  afterwards, 
threatening  another  person  with  a  gun 
with  the  apparent  intention  of  rob- 
bery. 

In  Nash  v.  State  (1915)  120  Ark. 
157,  179  S.  W.  159,  a  prosecution  for 
the  robbery  of  one  Williams,  the  court, 
in  holding  that  evidence  of  other  rob- 
beries occurring  within  a  short  time 
of  the  one  charged  was  admissible  to 


1658 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


prove  identity,  said:  ''In  admitting 
proof  of  the  other  robberies,  the  court 
stated  to  the  jury  that  such  proof 
could  be  considered  only  as  bearing 
upon  the  question  of  defendant's  pres- 
ence at  the  time  Williams  was  robbed, 
and  of  appellant's  participation  in  that 
crime.  The  three  robberies  committed 
on  the  night  of  March  3  were  commit- 
ted within  a  few  hundred  yards  of 
each  other,  and  the  last  occurred  not 
more  than  an  hour  after  the  commis- 
sion of  the  first,  and  all  were  commit- 
ted by  three  men,  one  of  whom  was 
Hilliard,  whose  participation  in  each 
instance  is  reasonably  certain.  Schuh 
identified  Hilliard  as  one  of  the  men 
who  had  robbed  him,  but  could  not 
positively  identify  appellant  as  anoth- 
er. Neither  could  the  officers  who 
killed  Hilliard  while  the  third  man 
was  being  robbed  positively  identify 
appellant  as  one  of  the  three  robbers 
participating  in  that  crime,  although, 
they  did  testify  that  his  general  ap- 
pearance resembled  one  of  the  rob- 
bers who  fled  on  their  approach.  We 
think  this  evidence  was  clearly  com- 
petent for  the  purpose  for  whicK  the 
court  admitted  it.  While  this  evidence 
does  not  show  the  commission  of 
another  crime  than  the  one  charged 
in  the  indictment,  it  also  tends  to  show 
that  appellant  participated  in  the  com- 
mission of  the  crime  charged  in  the 
indictment,  and  riefutes  appellant's 
proof  of  an  alibi." 

In  Collins  v.  State  (1915)  77  Tex. 
Crim.  Rep.  156,  178  S.  W.  345,  in  a 
prosecution  for  assault  with  intent  to 
rob,  it  was  held  to  be  proper  to  admit 
in  evidence  the  fact  that  the  accused 
had  sought  to  persuade  the  wife  of 
the  prosecuting  witness  to  put  some 
powders  in  his  coffee,  it  further  ap- 
pearing that  the  accused  was  enam- 
ored of  the  witness's  wife,  such  evi- 
dence strongly  tending  to  identify  the 
accused  as  the  one  who  assaulted  and 
robbed  the  prosecuting  witness. 

And  it  has  been  held  that  let- 
ters written  by  the  accused  in  which 
he  connected  himself  with  an  attempt 
to  commit  a  robbery  on  the  prosecut- 
ing witness,  a  short  time  previous  to 
the  robbery  for  which  he  was  on  trial, 
were  properly  admitted  in  evidence,  as 
tending  to  identify  the  person  who 


committed  the  robbery  charged.  State 
V.  Martin  (1917)  49  Utah,  346,  164 
Pac.  500. 

In  Lancaster  v.  State  (1918)  —  Tex. 
Crim.  Rep.  — ,  200  S.  W.  167,  wherein 
it  appeared  that  the  accused  was  one 
of  two  men,  charged  with  the  rob- 
bery of  the  prosecuting  witness,  it  ap- 
peared that  after  their  arrest  certain 
property  was  found  in  their  posses- 
sion, which  was  identified  by  the  pros- 
ecuting witness,  who  testified  that  it 
had  been  taken  from  him  by  the  rob- 
bers, and  that  the  men  on  trial  re- 
sembled the  men  who  had  robbed  him. 
As  a  further  means  of  identification, 
the  state  sought  to  introduce  evidence 
of  a  second  robbery  occurring  shortly 
after  the  one  charged,  and  during 
which  the  two  men  were  recognized. 
In  holding  the  evidence  of  the  second 
robbery  to  be  inadmissible,  the  court 
said:  'The  court  seems  to  have  ad- 
mitted it  upon  the  theory  of  identity. 
We  are  of  opinion  that  the  evidence 
was  not  introducible  upon  such  the- 
ory, under  the  facts  of  the  case.  The 
two  robberies  were  in  no  way  connect- 
ed wfth  each  other,  and  the  fact  that 
the  second  robbery  occurred  did  not 
serve  to  identify  these  parties  as  the 
parties  who  committed  the  first  rob- 
bery. There  was  no  fact  or  circum- 
stance which  undertook  to  connect  the 
two  transactions,  except  the  fact  that 
they  occurred  on  the  same  night,  and 
that  there  was  evidence  showing  some 
similarity  in  the  appearance  of  the 
two  robbers  in  both  cases.  This  did 
not  serve  to  identify  appellant  as  be- 
ing the  robber  in  the  first  instance." 
In  this  case  there  was  a  dissenting 
opinion  holding  that  the  facts  brought 
the  case  within  the  rule  admitting 
evidence  of  connected  robberies,  for 
purposes  of  identification. 

See  also  People  v.  Romano  (1903) 
84  App.  Div.  318f  82  N.  Y.  Supp.  749, 
17  N.  Y.'Crim.  Rep.  385,  stated  at 
length,  supra,  I. 

g.  Other  offenses. 

In  Cross  v.  People  (1868)  47  HI.  152, 
95  Am.  Dec.  474,  a  prosecution  for 
forging  the  name  of  one  Beckwith  to 
a  check,  the  court,  in  holding  that  evi- 
dence of  other  similar  forgeries  was 
admissible  on  the  question  of  identity. 
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said :  'The  evidence  in  regard  to  the 
check  on  Gardner  &  Co.»  which  the 
witness  refused  to  take,  and  which 
aroused  his  suspicions  that  the  Beck- 
with  check  was  not  right,  and  which 
caused  the  development  of  the  whole 
transaction,  and  of  the  character  of 
the  prisoner,  was  competent,  as  identi- 
fying the  party  and  the  transaction, 
and  as  res  gest«.  The  mode  of  operat- 
ing was  at  the  time  explained  by  the 
prisoner  to  the  witness;  how  he  ob- 
tained a  genuine  check  from  Beckwith 
by  purchasing  a  small  quantity  of  to- 
bacco, giving  a  bank  bill  of  $100  in 
payment  and,  at  his  own  suggestion, 
taking  a  check  for  the  difference.  The 
prisoner  then  had  in  his  possession 
a  check  forged  on  F.  B.  Gardner  &  Co. 
for*$3,000,  and  a  genuine  one  for  $80, 
and  he  went  on  to  explain  to  the  wit- 
ness in  what  manner  he  got  the  Gard- 
ner check,  and  getting  a  new  stamp, 
which  accorded  with  the  mode  he 
pursued  in  getting  the  Beckwith 
check.  This  evidence  was  not  for  the 
purpose  of  proving  the  prisoner  guilty 
of  another  felony  in  forging  the  check 
of  Gardner  &  Co.,  but  for  the  purpose 
of  identifying  him,  and  giving  char- 
acter to  the  entire  transaction." 

In  Leslie  v.  State  (1898)  —  Tex. 
Crim.  Rep.  — ,  47  S.  W.  367,  it  was 
held  that,  on  a  trial  for  passing  a 
forged  instrument,  evidence  that  the 
prisoner  had  attempted  to  pass  the 
same  instrument  on  another  was  ad- 
missible to  prove  identity,  the  court 
saying:  'It  is  insisted  that  the  judge 
should  have  instructed  the  jury  with 
reference  to  the  testimony  of  J.  M. 
Foy,  and  that  he  should  have  limited 
the  effect  of  this  testimony  to  the  par- 
ticular purpose  for  which  it  was  in- 
troduced, to  wit,  as  to  the  intent  with 
which  appellant  may  have  passed  the 
forged  instrument  charged  in  the  in- 
dictment. Foy  testified  that  he  saw 
appellant  in  Sweetwater  late  on  the 
evening  of  the  10th  of  December,  and 
that  he  attempted  to  pass  the  alleged 
forged  instrument  on  him.  This  evi- 
dence was  certainly  legitimate  for  the 
purpose  not  only  of  showing  the  intent 
with  which  the  appellant  may  have 
subsequently  passed  the  forged  in- 
strument to  William  Wright,  if  there 
was  any  question  about  that  intent, 


but  it  was  admissible  for  another  pur- 
pose. This  was  the  same  instrument 
that  he  subsequently  passed  to  Wright. 
Appellant  denied  any  knowledge  of 
said  instrument,  or  any  connection 
therewith,  and  he  also  denied  being  in 
it  to  him.  So  this  testimony  was  ad- 
the  time  when  Wright  says  he  passed 
it  to  him.  So  this  testimony  was  ad- 
missible for  the  purpose  of  identifying 
appellant  with  said  forged  instrument, 
and  for  the  purpose  of  showing  that 
he  was  in  Sweetwater  before  the  time 
he  admits  that  he  was.  This  tes- 
timony was,  therefore,  pertinent  to 
other  issues  in  the  case  besides  the 
question  of  intent,  and  the  court 
would  have  had  no  right  to  deprive 
the  state 'of  its  use  for  such  other  pur- 
poses." 

In  Dean  v.  United  States  (1917)  168 
C.  C.  A.  538,  246  Fed.  568,  a  prosecu- 
tion for  raising  a  postofUce  money 
order,  wherein  the  defendant  denied 
that  he  purchased  the  order  and 
claimed  that  he  was  not  at  the  place 
of  issuance,  Macon,  Georgia,  when  the 
application  for  the  order  was  made, 
it  was  held  to  be  proper  to  admit  in 
evidence  the  testimony  of  a  witness 
that  he  had  seen  the  defendant  in 
Macon  on  the  morning  of  the  day  of 
the  issuance  of  the  money  order,  and 
was  able  to  identify  him  because  he 
had  seen  him  again  a  few  days  later 
in  Atlanta,  when  he  was  on  trial  for 
raising  an  express  money  order. 

In  State  v.  Hetrick  (1911)  84  Kan. 
157,  34  L.R.A.(N.S.)  642,  113  Pac.  383, 
a  prosecution  for  obtaining  money  by 
false  pretenses  from  a  bank  by  imper- 
sonating the  payee  of  a  check  and  in- 
dorsing his  name,  receiving  therefor 
a  cash  sum  and  a  certificate  of  deposit 
for  the  balance,  it  was  held  proper  to 
admit  evidence  of  a  similar  offense 
against  another  bank  on  the  same  day, 
as  tending  to  identify  the  accused. 
In  that  case  it  was  said:    "Objection 

made  to  the  testimony 


•    •    . 


was 

showing  the  transaction  in  the  na- 
tional bank.  Counsel  frankly  say  that 
evidence  of  statements  to  other  per- 
sons, similar  to  those  upon  which  the 
money  was  obtained,  are  competent, 
but  that  it  was  error  to  allow  proof 
'of  the  fruits  of  such  statements,'  viz., 
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of  the  giving  of  a  certificate  of  deposit 
by  the  other  banker.  This  was  admis* 
Bible,  in  connection  with  the  evidence 
that  the  two  certificates  were  found 
by  the  roadside  together  on  the  same 
day,  and  soon  after  they  were  obtained, 
as  a  circumstance  tending  to  show 
that  the  same  man  made  the  represen- 
tations at  both  banks.  Proof  of  a  col- 
lateral offense  may  be  relevant  in 
order  to  identify  a  defendant.  .  .  • 
It  is  relevant  to  show  that  the  defend- 
ant has  made  similar  pretenses  at 
another  time  and  place.  .  .  .  Facts 
relevant  to  the  issue  are  not  excluded 
merely  because  they  tend  to  prove 
another  offense.  .  .  .  The  admis- 
sion of  the  evidence  did  not  con- 
flict with  the  familiar  rule  that  proof 
of  another  crime,  having  no  connec- 
tion with  the  one  for  which  the  ac- 
<;used  is  being  tried,  is  inadmissible." 

In  Ledford  v.  State  (1917)  19  6a. 
App.  610,  91  S.  E.  924,  the  prosecution 
was  for  defacing  and  destroying  the 
record  of  a  deed  whereby  certain  prop- 
erty was  reconveyed  to  the  accused  by 
a  grantee,  to  whom  the  land  had  been 
previously  conveyed  for  the  purpose 
of  enabling  the  grantee  to  secure  a 
loan  thereon,  and  which  was  actually 
•done,  the  grantee  giving  a  mortgage 
therefor.  Over  the  objection  that  it 
was  admitting  evidence  of  a  separate 
and  distinct  offense,  the  court  allowed 
the  state  to  prove  that  the  record  of 
deed  from  the  accused  to  the  grantor 
in  the  deed  for  the  destruction  of 
which  the  accused  was  being  prosecut- 
ed was  also  destroyed,  as  tending  to 
prove  the  identity  of  the  accused,  the 
probability  being  strong  that  the 
destruction  of  the  two  records  was 
done  by  the  same  person. 

In  Morse  v.  Com.  (1908)  129  Ky. 
294,  111  S.  W.  714,  it  was  held  that 
in  a  prosecution  for  embezzlement,  by 
means  of  selling  under  an  assumed 
name  the  product  of  a  concern  for 
which  the  accused  was  an  agent,  and 
retaining  the  proceeds,  it  was  proper 
to  admit  in  evidence  testimony  that 
the  accused  had  been  indicted  and 
convicted  under  another  assumed 
name,  for  fraudulent  use  of  the  mails, 
as  tending  to  prove  his  identity. 

And  in  Hope  v.  People   (1880)   83 


N.  Y.  418,  38  Am.  Rep.  460,  it  was 
held  that,  in  a  prosecution  for  an  as- 
sault on  a  night  watchman  at  a  bank, 
it  was  proper  to  admit  evidence  of  the 
connection  of  the  accused  with  a  rob- 
bery of  the  bank  on  the  same  night, 
as  tending  to  identify  him  as  one  of 
the  persons  who  had  assaulted  the 
watchman. 

In  Stanfield  v.  State  (1901)  43  Tex. 
Crim.  Rep.  10,  62  S.  W.  917,  a  joint 
prosecution  of  two  men  for  placing  an 
obstruction  on  a  railroad  track,  it  was 
said:  '^Evidence  was  introduced 
showing  that  on  the  same  evening,  and 
shortly  after  the  obstruction  was 
placed  upon  the  track  mentioned  in 
the  indictment,  another  obstruction 
was  placed  upon  the  same  track  some 
distance  from  the  first.  This  was  ob- 
jected to  for  several  reasons,  none  of 
which,  we  think,  are  well  taken.  This 
was  a  case  of  circumstantial  evidence. 
Smith  testified  positively  that  he  had 
no  connection  with  the  first  transac- 
tion, while  the  evidence  for  the  state 
strongly  tended  to  show  that  he  did. 
The  foot  tracks  and  other  indications 
in  and  about  the  first  obstruction 
strongly  tend  to  show  that  two  per- 
sons engaged  in  placing  the  obstruc- 
tion upon  the  track.  It  was  contend- 
ed by  Smith  that,  if  Stanfield  placed 
the  first  obstruction  upon  the  track, 
it  was  inadvertently  done  by  him; 
that  in  extricating  his  leg  from  the 
stock  gap  into  which  he  had  fallen 
he  pulled  the  planks  or  timber  out, 
and  by  this  means  they  were  thrown 
across  the  railroad  track;  and  that 
he  [Smith]  had  nothing  to  do  with  it 
The  immediate  facts  attending  the 
second  obstruction  are  very  analogous 
to  those  attending  the  first,  and  this 
testimony  could  be  used  to  connect  de- 
fendant Smith  with  the  first  transac- 
tion, as  well  as  to  show  his  intent," 

In  Peiicins  v.  Jeffery  [1915]  2  K.  B. 
(Eng.)  702,  W.  N.  221,  84  L.  J.  K.  B. 
N.  S.  1554,  113  L.  T.  N.  S.  456,  79  J.  P. 
425,  31  Times  L.  R.  444,  a  prosecution 
for  indecent  exposure,  wherein  the  ac- 
cused denied  that  he  was  the  man  who 
committed  the  offense,  it  was  held 
proper  to  admit  evidence  of  the  pros- 
ecuting witness  that  accused  had  been 
guilty  of  the  same  offense  at  the  same 
place  at  a  previous  time,  as  showing 
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that  she   was   not  mistaken   in   her 
identification. 

In  Jenkins  v.  Com.  (1915)  167  Ky. 
544,  180  S.  W.  961,  a  prosecution  for 
criminal  conspiracy  in  violation  of  a 
statute,  forbidding  the  banding  of  per- 
sons together  for  the  purpose  of  in- 
timidating or  injuring  any  person,  the 
court,  in  holding  that  evidence  of  oth- 
er similar  crimes  was  admissible  to 
prove  identity,  set  out  the  facts  and 
its  ruling  as  follows:    ''The  common- 
wealth first  showed  the  organization 
of  this  order  at  Union  Chapel  on  the 
22d  of  August,  1914,  and  showed  that 
appellant  was  a  member  of  that  order  ;< 
it  then  showed  to  some  extent  the  na- 
ture and  purpose  of  that  organization; 
it  also  showed  that,  shortly  after  its 
organization,    bodies    of    armed    and 
masked  men  began  to  commit  in  that 
locality  outrages  similar  to  the  Web- 
ster  whipping;   it   showed   that  the 
members  of  this  organization  met  in 
.the  nighttime  at  isolated  places;   it 
showed  their  mode  of  procedure  upon 
these  occasions  by  the  statements  of 
appellant    himself;    it    unmistakably 
showed  by  many  facts   and  circum- 
stances that  all  of  these  occurrences 
were  traceable  to  this  organization; 
it  showed  by  the  evidence  of  the  four 
Websters  that  appellant  and  several 
of  those  mentioned  in  the  indictment 
as  co-conspirators  were  present  at  the 
house  of  James  Webster,  and  partic- 
ipated in  the  whipping.    It  was  after 
the  introduction  of  all  this  evidence 
that  the  commonwealth,  evidently  an- 
ticipating an  effort  to  prove  an  alibi, 
the  customary  defense  in  such  cases, 
was  permitted  to  show  that  other  and 
similar  occurrences  had  taken  place 
in  that  locality,  and  that,  at  least  in 
two  instances,  appellant  was  present 
and  participated  in  those  occurrences, 
and  that  upon  other  occasions  when 
.similar    things    happened    appellant 
was   recognized   late   at   night,   with 
bodies  of  armed  men,  going  toward  or 
coming  from  the  direction  where  the 
whipping  occurred.    Upon  each  occa- 
sion when  siich  evidence  was  admitted 
and  the  defendant  was  shown  to  have 
participated  in  them  or  to  have  been 
present,  or  to  have  been  seen  on  the 
road,  the  jury  was  admonished  that 
the  evidence  was  admitted  only  for 


the  purpose  of  showing  that  appellant 
was  a  member  of  this  organization, 
and  was  not  admitted  to  -  show  his 
guilt  or  innocence  of  the  whipping  of 
the  Websters.  Not  only  did  the  court 
take  this  precaution  at  all  times  dur- 
ing the  trial,  but  in  its  written  instruc- 
tions to  the  jury  it  reiterated  the  same. 
In  such  cases  of  organized  outlawry, 
usually  the  most  carefully  planned 
arrangements  are  made  in  advance, 
either  to  hide  or  destroy  all  evidence 
of  guilt.  The  parties  wear  masks, 
turn  their  clothes  inside  out,  as  in 
this  case,  and  adopt  what  they  con- 
ceive to  be  the  surest  method  of  con- 
cealing their  identity.  Not  only  so, 
but  experience  has  taught  that  in  such 
cases  it  has  almost  grown  to  be  a  cus- 
tom that  a  carefully  considered  and 
arranged  alibi,  prepared  in  advance, 
is  ready  for  any  occasion.  It  was  un- 
der these  circumstances  and  under 
these  conditions  that  the  court,  in  a 
case  where  the  only  issue  was  as  to 
the  identity  of  the  appellant,  permit- 
ted evidence  to  go  to  the  jury  as  to 
other  crimes  of  a  similar  nature,  com- 
mitted about  the  same  time,  in  the 
same  locality,  and  in  practically  the 
same  way,  solely  upon  the  issue  of 
identity.  The  evidence  was  admitted 
solely  for  the  purpose  of  fixing  with 
greater  certainty  the  identity  of  these 
disguised  outlaws,  by  showing  their 
membership  in  and  connection  with 
this  unlawful  organization,  the  sim- 
ilarity of  their  mode  of  procedure  in 
other  raids  about  the  same  time;  and 
it  may  well  be  doubted  that  but  for 
the  admission  of  such  evidence,  in  the 
light  of  these  carefully  considered  and 
prepared-in-advance  alibis,  that  a  con- 
viction could  ever  be  had  in  such 
cases.  Where  the  sole  issue  in  a  case 
is  as  to  the  identity  of  the  accused, 
the  evidence  on  that  issue  by  the  com- 
monwealth may  be  properly  permitted 
to  take  a  wide  range,  and,  in  a  meas- 
ure, the  rigid  rules  of  evidence  will 
be  relaxed.  .  .  ,  We  are  not  un- 
mindful of  the  wisdom  of  the  general 
rule  that  evidence  of  one  crime  is  not 
admissible  to  prove  another;  but  we 
are  of  opinion  that  under  the  circum- 
stances of  this  case,  where  the  only 
issue  was  one  of  identity,  that  the 
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evidence  was  admissible,  with  the 
proper  admonition  by  the  court." 

In  People  v.  Burke  (1912)  18  CaL 
App.  72,  122  Pac.>435,  a  prosecution 
for  an  attempt  to  injure  a  person  by 
exploding  dynamite  against  her  house, 
it  was  held  to  be  proper  to  admit  evi- 
dence of  a  subsequent  attempt  on  the 
part  of  the  accused  to  take  her  life, 
as  tending  to  identify  him  as  the  one 
who  committed  the  original  offense. 

But  in  Leach  v.  State  (1916)  80  Tex. 
Crim.  Rep.  876,  189  S.  W.  733,  a  pros- 
ecution for  riding  on  a  railroad  pass 
belonging  to  another,  the  indictment 
charged  the  accused  with  using  the 
pass  on  a  trip  from  Greenville  to  Em- 
ory on  December  13,  1914.  The  audi- 
tor of  the  road  identified  accused 
positively  as  the  person  who  used  the 
pass  on  that  trip,  and  it  was  sought 
further  to  identify  him  by  proving 
that  he  had  used  the  pass  on  other 
occasions.  Holding  such  evidence  to 
be  inadmissible,  the  court  said: 
"This  testimony  is  not  admissible  for 
any  purpose  under  this  record.  It 
could  serve  but  one  purpose,  so  far  as 
the  writer  can  see,  and  that  is  to  show 


that  appellant  was  riding  on  this  pasa 
on  different  occasions.  The  writer 
does  not  understand,  however,  that  the 
mere  fact  that  defendant  is  identified 
fully  as  being  the  man  by  the  state's 
witness  with  a  transaction  occurring 
a  month  before  in  a  different  part  of 
the  state  could  be  used  to  identify  him 
on  the  date  relied  upon  for  convic- 
tion." 

See  also  Efiler  v.  State,  4  Boyce 
(Del.)  62,  85  Atl.  731  (confidence 
game),  and  People  v.  Byrnes  (1915) 
27  CaL  App.  79,  148  Pac.  944  (larceny 
by  fake  horse  race),  stated  at  length, 
supra,  I. 

In  the  reported  case  (People  v. 
Thau,  ante,  1537)  it  is  held  that  on 
a  trial  for  assault,  where  the  defense 
is  an  alibi,  it  is  competent  for  the 
prosecution  to  show  that  two  weeks 
before  the  assault  the  accused,  ac- 
companied by  a  number  of  other  per- 
sons, including  a  so-called  '^walking 
delegate,"  had  warned  the  prosecuting 
witness  against  working  in  a  non- 
union shop,  and  had  destroyed  certain 
goods  belonging  to  him.  M.  B. 


JOSEPH  FENSTERWALD,  Appt., 

v. 

SELMA  R.  BURK. 

Maryland  Court  of  Appeals^  June  23 1  1916, 
(129  Md.  131,  98  Atl.  858.) 

Marriage  —  prohibited  degrees  of  relationship  —  exceptions  —  validity. 

1.  An  exception  in  a  statute  forbidding  marriage  within  certain  degrees 
of  consanguinity  because  of  religious  belief  does  not  violate  a  constitutional 
provision  that  religious  opinions  shall  in  no  wise  diminish,  enlarge,  or 
affect  civil  capacity, 

[See  note  on  this  question  beginning  on  page  1568.] 

Constitutional  law  —  validity  of  stat- 


ute —  doubt. 

2.  A  legislative  act  will  not  be  pro- 
nounced  unconstitutional  or  invalid  in 
a  doubtful  case. 

[See  6  R.  C.  L.  74,  76.] 


Marriage  —  foreign  —  validity. 

3.  A  state  will  not  refuse  to  recog- 
nize a  marriage  between  uncle  and 
niece,  valid  where  contracted,  al- 
though its  statutes  prohibit  such  mar- 
riages. 

[See  18  R.  G.  L.  888.] 


Appeal  by  plaintiff  from  an  order  of  the  Circuit  Court  of  Baltimore 
City  (Dawkins,  J.)  sustaining  a  demurrer  to  and  dismissing  a  bill  filed  to 
have  defendant's  marriage  declared  null  and  void.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Samuel  Want,  for  appellant: 

In  a  proper  case,  upon  proper  plead- 
ings, and  instituted  by  proper  parties, 
a  court  of  equity  is'  the  appropriate 
tribunal  for  the  determination  of  the 
validity  of  a  marriage  in  an  applica- 
tion for  annulment. 

12  Cyc.  212;  Harrison  v.  State,  22 
Md.  468,  85  Am.  Dec.  658;  Le  Brun  v. 
Le  Brun,  55  Md.  496;  Ridgely  v.  Ridge- 
ly,  79  Md.  298,  25  L.R.A.  800,  29  Atl. 
697;  Dimpfel  v.  Wilson,  107  Md.  329, 
13  L.R.A.(N.S.)  1180,  68  Atl.  561,  15 
Ann.  Gas.  753;  Szlauzis  v.  Szlauzis, 
255  111.  314,  L.R.A.1916C,  741,  99  N.  E. 
640,  Ann.  Cas.  1913D,  454;  Lynch  v. 
Lynch,  34  R.  I.  261,  83  Atl.  83. 

A  third  party  has  the  right  to  in- 
stitute a  suit  for  annulment  of  a  mar- 
riage after  the  death  of  one  of  the 
parties. 

Harrison  v.  State,  22  Md.  468,  85 
Am.  Dec.  658;  Ridgely  v.  Ridgely,  79 
Md.  298,  25  L.R.A.  800,  29  Atl.  597; 
Jackson  v.  Jackson,  80  Md.  176,  30  AtL 
752;  Tllby  v.  Hayes,  27  Hun,  251; 
United  States  ex  rel.  Devine  v.  Rodg- 
ers,  109  Fed.  886;  Parker's  Appeal,  44 
Pa.  309;  Davis  v.  Whitlock,  90  S.  C. 
233,  73  S.  E.  171,  Ann.  Cas.  1913D, 
638;  Mt.  Holly  v.  Andover,  11  Vt.  226, 
34  Am.  Dec.  685;  Pingree  v.  Goodrich, 
41  Vt.  47;  Avakian  v.  Avakian,  69  N. 
J.  Eq.  89,  60  Atl.  521. 

A  marriage  entered  into  in  another 
state  between  persons  domiciled  here 
is  either  absolutely  binding  in  this 
state  er  is  absolutely  void.  There  is 
no  middle  ground. 

State  V.  Kennedy,  76  N.  C.  251,  22 
Am.  Rep.  683;  People  v.  Steere,  184 
Mich.  556,  151  N.  W.  617;  Lanham  v. 
Lanham,  136  Wis.  360,  17  L.R.A.(N.S.) 
804,  128  Am.  St.  Rep.  1085,  117  N.  W. 
787;  Johnson  v.  Johnson,  57  Wash.  89, 
26  L.R.A.(N.S.)  179,  106  Pac.  500; 
Pennegar  v.  State,  87  Tenn.  244,  2 
L.R.A.  703,  10  Am.  St.  Rep.  648,  10  S. 
W.  305;  Cunningham  v.  Cunningham, 
206  N.  Y.  341,  43  L.R.A.(N.S.)  355,  99 
N.  E.  845,  13  Harvard  L.  Rev.  604; 
Wilson  V.  Cook,  256  111.  460,  43  L.R.A. 
(N.S.)  365,  100  N.  E.  222;  Henderson 
V.  Ressor,  265  Mo.  718,  178  S.  W.  175; 
Kinney  v.  Com.  30  Gratt.  858,  32  Am. 
Rep.  690. 

Messrs.  Whitelock,  Deming,  & 
Kemp,  also  for  appellant: 

The  question  of  whether  or  not  the 
marriage  is  valid  under  the  statutes 
of  Rhode  Island  cannot  be  determined 
upon  demurrer  to  the  bill. 

United    States    ex    rel.    Devine    v. 


Rodgers,  109  Fed.  886 ;  8  Cyc.  726,  note 
27. 

Whether  valid  or  invalid  under 
Rhode  Island  law,  this  marriage  can- 
not be  recognized  by  the  Maryland 
courts. 

United  States  ex  rel.  Devine  v. 
Rodgers,  supra;  Re  Stull,  183  Pa.  625, 
39  L.R.A.  539,  63  Am.  St.  Rep.  776,  39 
Atl.  16;  Pennegar  v.  State,  87  Tenn. 
244,  2  L.R.A.  703,  10  Am.  St.  Rep.  648, 
10  S.  W.  305;  Jackson  v.  Jackson,  82 
Md.  17,  84  L.R.A.  773,  38  Atl.  317; 
Walker  v.  Walker,  125  Md.  665,  94  Atl. 
346,  Ann.  Gas.  1916B,  934. 

Messrs.  N.  Rufus  Gill  &  Sons  and 
Edward  M.  Hammond,  for  appellee : 

If  this  marriage  is  valid  in  Rhode 
Island,  it  is  valid  in  Maryland. 

Fornshill  v.  Murray,  1  Bland,  Ch. 
479,  18  Am.  Dec.  344 ;  Corrie's  Case,  2 
Bland,  Ch.  488;  Jackson  v.  Jackson, 
82  Md.  17,  34  L.R.A.  778,  33  Atl.  317 ; 
Notes  to  Hills  v.  State,  57  L.R.A.  155; 
Gabisso's  Succession,  11  L.R.A.(N.S.) 
1082;  State  v.  Fenn,  17  L.R.A.(N.S.) 
800;  Johnson  v.  Johnson,  26  L.R.A. 
(N.S.)  179,  and  State  v.  Hand,  28 
L.R.A.(N.S.)    753. 

The  provison  of  the  Rhode  Island 
statute  which  authorizes  a  marriage 
between  uncle  and  niece  of  the  Jewish 
faith  is  not  a  violation  of  either  the 
Constitution  of  Rhode  Island  or  the 
Constitution  of  the  United  States. 

Woodward-  v.  Central  Vermont  R. 
Co.  180  Mass.  599,  62  N.  E.  1051 ;  Fair- 
field v.  Gallatin  County,  100  U.  S.  47, 
25  L.  ed.  544;  8  Cyc.  726,  note  27; 
Barber  v.  Barber,  21  How.  582,  16  L. 
ed.  226;  Bishop,  Marr.  &  Div.  §  155. 

The  courts  of  this  state  will  not 
decree  a  marriage  a  nullity,  except 
upon  the  application  of  one  of  the  par- 
ties to  the  marriage;  and  when  one  of 
the  parties  is  dead,  no  third  party  can 
attack  the  validity  of  a  marriage. 

Ridgely  v.  Ridgely,  79  Md.  298,  25 
L.R.A.  800,  29  Atl.  597;  Harrison  v. 
Harrison,  22  Md.  468,  85  Am.  Dec. 
658;  Dimpfel  v.  Wilson,  107  Md.  329, 
13  L.R.A.(N.S.)  1180,  68  Atl.  561,  15 
Ann.  Cas.  753;  Jackson  v.  Jackson,  82 
Md.  29,  34  L.R.A.  773,  33  Atl.  317; 
Bonham  v.  Badgley,  7  111.  622;  Baity 
V.  Cranfill,  91  N.  C.  293,  49  Am.  Rep. 
641;  Stevenson  v.  Gray,  17  B.  Mon. 
193;  Boylan  v.  Deinzer,  45  N.  J.  Eq. 
489,  18  Atl.  119;  Adkins  v.  Holmes,  2 
Ind.  197;  Elliott  v.  Gurr,  2  Phillim. 
Eccl.  Rep.  16,  161  Eng.  Reprint,  1064; 
Myatt  V.  Myatt,  44  111.  473;  Sutton  v. 
Warren,  10  Met.  451 ;  Parker's  Appeal, 
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44  Pa.  309 ;  Bowers  v.  Bowers,  31  S.  C. 
Eq.  (10  Rich.)  551,  73  Am.  Dec.  99; 
Weisberg  v.  Weisberg,  112  App.  Div. 
231,  98  N.  Y.  Supp.  260. 

Pattison,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  an  order 
or  decree  of  the  circuit  court  of  Bal- 
timore city  sustaining  a  demurrer 
to  and  dismissing  the  bill,  filed  by 
the  appellant  against  the  appellee^ 
asking  that  the  marriage  of  the  ap- 
pellee with  one  Charles  Burk,  now 
deceased,  be  declared  null  and  void. 

The  bill  alleges  that  the  appellant 
is  a  nephew  and  one  of  the  heirs  at 
law  of  said  Charles  Burk,  who  died 
on  the  17th  day  of  October,  1913, 
leaving  surviving  him  as  his  nearest 
relatives  one  sister,  Hanna  Roths- 
child, and  eleven  nephews  and 
nieces,  including  the  appellee  Selma 
R.  Burk.  That  prior  to  the  17th 
day  of  January,  1913,  the  said 
Charles  Burk  had  in  his  possession 
his  last  will  and  testament,  by  which 
his  estate  was  distributed  among 
his  nephews  and  nieces,  including 
the  appellant,  and  that  at  such  time 
he  was  about  seventy  years  of  age 
and  was  suffering  from  a  complica- 
tion of  diseases  and  from  the  gen- 
eral infirmities,  mental  and  phys- 
ical, of  old  age.  That  for  a  long 
time  prior  to  the  last-named  date 
the  appellee  had  been  the  stenog- 
rapher of  the  firm  of  Burk-Fried  & 
Company,  of  Baltimore  city,  of 
which  Charles  Burk,  as  well  as  the 
appellant,  was  a  member,  and  while 
so  employed  she  lived  in  the  house  in 
which  Charles  Burk  resided,  that 
she  was  an  object  of  his  bounty  and 
affection,  and  was  treated  by  him 
"as  if  she  had  been  one  of  his  own 
children,"  and  as  a  result  of  their 
relation  she  exercised  great  influ- 
ence over  him,  and  sought  thereby 
to  secure  a  large  part  of  his  estate. 
That  in  pursuance  "of  the  said 
fraudulent  purpose  she  resolved  to 
induce  him  to  go  through  a  nfarriage 
ceremony  with  her,  for  the  purpose 
of  placing  him  in  a  position  where 
he  would  be  compelled  to  make  a 
will  leaving  her  a  substantial  por- 
tion of  his  estate  so  as  to  prevent 


her  from  otherwise  claiming  a  dow- 
er interest  therein." 

The  bill  then  alleges  that  as  the 
laws  of  Maryland  prohibited  their 
marriage,  because  related  as  uncle 
and  niece,  she  employed  counsel  and 
inquired  of  him  if  there  was  any 
state  in  the  Union  by  the  laws  of 
which  an  uncle  and  niece  could  be 
lawfully  married,  and  was  advised 
that  such  a  marriage  could  be  en- 
tered into  in  the  state  of  Rhode 
Island,  and  that  he  "was  prevailed 
upon  by  her  to  accompany  her  to  the 
city  of  Newport,  Rhode  Island, 
where,  after  remaining  for  several 
days,  they  went  through  a  marriage 
ceremony,"  and  immediately  after- 
wards returned  to  the  city  of  Bal- 
timore, where  they  continued  to  re- 
side until  his  death. 

The  bill  further  alleges  that  if  the 
marriage  be  "allowed  to  stand,  it 
will  deplete  his  estate  by  taking 
therefrom  for  the  benefit  of  the  said 
Selma  R.  Burk,  the  statutory  wid- 
ow's allowance,  and  also  the  dower 
and  personal  estate  to  which  a 
widow  is  entitled  under  the  laws  of 
the  state .  of  Maryland,  and  it  like- 
wise entitles  the  said  Selma  R.  Burk 
to  a  preference  under  the  laws  of 
the  state  of  Maryland  in  the  admin- 
istration of  the  estate  of  said 
Charles  Burk,  so  that  the  proprie- 
tary interest"  of  the  appellant  as  an 
heir  at  law  and  as  devisee  of  Charles 
Burk,  in  the  event  that  the  afore- 
mentioned will  be  declared  to  be  his 
last  will  and  testament,  will  be  sub- 
stantially affected.  That  upon  his 
death  it  developed  that  the  will 
above  referred  to  could  not  be 
found,  but  that  another  was  pro- 
duced "wherein  the  greater  portion 
of  the  estate  of  said  Charles  Burk 
was  devised  to  the  said  Selma  B. 
Burk,  while  no  provision  at  all  was 
made  therein  for  the  complainant," 
although  he  was  a  favorite  nephew. 

It  is  then  alleged  "that  at  or  about 
the  time  of  the  institution  of  this 
suit  a  caveat  will  be  filed  in  the  or- 
phans' court  of  Baltimore  city"  to 
the  last-mentioned  will,  upon  the 
ground  of  his  incapacity  to  make  it 

The  biU  further  alleges  that  the 
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marriage  in  Bhode  Island  was  in 
pursuance  of  a  fraudulent  plan  to 
evade  the  laws  of  the  state  of  Mary- 
land, and  therefore  not  entitled  to 
recognition  under  the  laws  of  this 
state.  It  is  then  charged  in  the  bill 
that  the  laws  of  the  state  of  Rhode 
Island  ''prohibit  the  marriage  of 
an  uncle  and  niece,  and  render  such 
a  marriage  absolutely  null  and  void, 
but  there  is  a  further  provision  in 
the  said  laws  upon  which  the  said 
respondent  apparently  relied,  to  the 
effect  that  the  prohibitions  of  the 
law  shall  not  apply  to  members  of 
the  Jewish  faith,  where  the  mar- 
riage of  the  particular  parties  is 
permitted  under  the  terms  and  regu- 
lations of  their  religion ;  that  while 
this  exception  purports  to  sustain 
the  validity  of  the  said  marriage,  as 
far  as  the  state  of  Rhode  Island  is 
concerned,  the  same  is  absolutely 
null  and  void,  both  under  the  Con- 
stitution of  the  state  of  Rhode  Is- 
land and  the  Constitution  of  the 
United  States." 

The  statute  of  Rhode  Island  up- 
on the  subject  of  marriage  is  filed 
as  an  exhibit  with  the  bill.  It  is 
chapter  243  of  the  General  Statutes 
of  1909.  In  §  1  it  prohibits  a  man 
from  marrying  his  niece,  and  in  § 
2  a  woman  is  prohibited  from  mar- 
rying her  uncle,  and  by  the  third 
section  a  marriage  between  such 
parties  is  declared  to  be  null  and 
void,  and  their  issue  deemed  and 
adjudged  illegitimate. 

The  4th  section  provides  that  "the 
provisions  of  the  preceding  sections 
shall  not  extend  to,  or  in  any  way 
affect,  any  marriage  which  shall  be 
solemnized  among  the  Jews,  within 
the  degrees  of  affinity  or  consan- 
guinity allowed  by  their  religion." 

The  9th  section  provides  that 
any  marriage  which  may  be  had 
and  solemnized  among  the  people 
called  Quakers,  or  Friends,  in  the 
manner  and  form  used  or  practised 
in  their  societies,  or  among  persons 
professing  the  Jewish  religion  ac- 
cording to  their  rites  and  ceremo- 
nies, shall  be  good  and  valid  in  law." 

And  in  the  22d  section  is  found 


a 


the  following  provision:  "No  mar- 
riage solemnized  •  .  .  among 
persons  professing  the  Jewish  reli- 
gion according  to  their  respective 
rites  and  ceremonies  shall  be  deemed 
or  adjudged  to  be  void,  nor  shall  the 
validity  thereof  be  in  any  way  af- 
fected by  want  of  jurisdiction  or 
authority  in  such  person  or  society 
nor  by  reason  of  noncompliance 
with  any  of  the  requirements  of  this 
chapter,  if  the  marriage  is  in  other 
respects  lawful  and  has  been  per- 
formed with  a  full  belief  on  the  part 
of  the  persons  so  married,  or  either 
of  them,  that  they  have  been  law- 
fully joined  in  marriage." 

The  bill  alleges  that  the  parties 
went  to  Newport,  Rhode  Island,  to 
be  married,  and  that  a  marriage 
was  celebrated  at  that  place.  It, 
however,  alleges  that  under  the  law 
of  that  state  marriages  between 
uncles  and  nieces  are  forbidden,  ex- 
cept those  of  the  Jewish  faith, 
"where  the  marriage  of  the  particu- 
lar parties  is  permitted  under  terms 
and  regulations  of  their  religion." 
It"  is  the  4th  section  of  the  act  that 
creates  the  exception,  and  it  is  clear 
in  its  provisions  that  the  preceding 
sections  which  contain  the  prohibi- 
tion against  such  marriages  shall 
not  extend  to  or  in  any  way  affect 
any  marriage  which  shall  be  solem^ 
nized  among  the  Jews  within  the 
degrees  of  affinity  or  consanguinity 
allowed  by  their  religion.  It  is  then 
alleged,  not  very  directly,  but  with 
sufficient  clearness,  that  the  con- 
tracting parties  were  of  the  Jewish 
faith,  and  this  being  alleged,  with 
no  allegation  that  they  were  not 
within  the  degrees  of  affinity  or  con- 
sanguinity allowed  by  their  religion, 
the  invalidity  of  the  marriage  for 
such  cause  is  not  alleged.  There- 
fore, if  the  contracting  parties, 
being  of  the  Jewish  faith,  fall  with- 
in the  aforesaid  exception  or  provi- 
sion of  the  act,  and  there  is  no 
allegation  that  they  do  not,  the  mar- 
riage of  these  parties  was  not  in  vio- 
lation of  the  Rhode  Island  law,  un- 
less,   as    contended     for    by    the 
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appellant,  the  exception  or  proviso 
was  in  contravention  of  the  Consti- 
tution of  Rhode  Island  or  the  Fed- 
eral Constitution. 

After  a  very  careful  research  we 
have  been  unable  to  find  any  case  in 
Rhode  Island  or  elsewhere,  and  the 
counsel  have  cited  no  case,  where 
the  constitutionality  of  this  act  has 
ever  been  raised  and  passed  upon  by 
the  supreme  court  of  Rhode  Island, 
or  by  any  other  court  in  any  other 
jurisdiction,  although  this  statute 
of  Rhode  Island  has  been  recognized 
as  valid  and  has  been  so  acted'  up- 
on for  a  half  century  and  more. 

It  is  §  3  of  article  1  of  the  Con- 
stitution  of  the  state  of  Rhode  Is- 
land, adopted  in  1842,  that  the  ap- 
pellant contends  is  violated  by  the 
aforesaid  exception  or  proviso  con- 
tained in  §  4  of  the  above-quoted 
statute.  The  section  of  the  Consti- 
tution is  as  follows :  'That  no  man 
shall  be  compelled  to  frequent  or  to 
support  any  religious  worship, 
place,  or  ministry  whatever,  except 
in  fulfilment  of  his  own  voluntary 
contract;  nor  enforced,  restrained, 
...  or  burdened  in  his  body  or 
goods;  nor  disqualified  from  hold- 
ing any  office;  nor  otherwise  suffer 
on  account  of  his  religious  belief; 
and  that  every  man  shall  be  free  to 
worship  God  according  to  the  dic- 
tates of  his  own  conscience,  and  to 
profess  and  by  argument  to  main- 
tain his  opinions  in  matters  of  re- 
ligion; and  that  the  same  shall  in 
no  wise  diminish,  enlarge,  or  affect 
his  civil  capacity." 

The  appellant  contends,  as  we  un- 
derstand him,  that  the  civil  capacity 
of  a  member  of  the  Jewish  faith  is, 
within  the  meaning  of  the  Constitu- 
tion, enlarged  by  reason  of  this  stat- 
ute, and  thus  the  constitutional  pro- 
vision is  violated,  but  just  how  the 
statute  has  this  effect  he  does  not 
attempt  to  point  out,  or,  if  so,  not 
with  that  clearness  that  is  required 
by  courts  before  striking  down  a 
statute  because  unconstitutional. 

This  court  has  said,  in  passing  up- 
on the  constitutionality  of  acts  of 


our  own  state,  that  a  legislative  act 
should  not  be  pro- 
nounced    unconsti-  uTw^iViidit^ 
tutional  or  invalid  So«b**'**~ 
in  a  doubtful  case. 
It  is  an  exercise  of  a  judicial  power 
of   a   grave   and    delicate    nature, 
which  can  only  be  warranted  in  a 
clear  case.     Harrison  v.  Harrison, 
22  Md.  491,  85  Am.  Dec.  658 ;  Uni- 
versity of  Maryland  v.  Williams,  9 
Gill  &  J.  883,  31  Am.  Dec.  72 ;  Doyle 
V.  Baltimore  County,  12  Gill  &  J. 
484;  Public  Schools  Comrs.  v.  Alle- 
gany County,  20  Md.  449.    And  we 
should  be  still  more  reluctant  in 
pronouncing    unconstitutional    the 
act  of  a  sister  state,  where  the  same 
has  never  been  passed  upon  by  the 
highest  court  of  that  state. 

In  this  case,  after  a  careful  con- 
sideration    of    the 
objections  made  to  M»rri«ire— 
the  validity  of  the  K2?.*"J**  *^ 
statute,  we  do  not  J*ii%Vn1l!r- 
feel    warranted    or  validity. 
justified   in    saying 
that  it  violates  either  the  state  or 
Federal  Constitution. 

Treating  the  statute  of  Rhode  Is- 
land as  constitutional,  the  marriage, 
in  that  state,  is  valid;  but  how  is 
such  marriage  to  be  regarded  in 
Maryland  ? 

As  Judge  McSherry  said  in  speak- 
ing for  this  court  in  Jackson  v. 
Jackson,  82  Md.  29,  34  L.R.A.  773, 
33  Atl.  318:     ''In  general,  a  mar- 
riage valid  where  performed  is  valid 
everywhere.     To   this   broad   rule 
there     are,     however,     exceptions. 
These  exceptions  or  modifications 
of  the  general  rule  may  be  classified 
as  follows :  First,  marriages  which 
are  deemed  contrary  to  the  law  of 
nature,  as  generally  recognized  in 
Christian   countries;  second,  mar- 
riages which  the  local  lawmaking 
power  has  declared  shall  not  be  al- 
lowed any  validity.    ...    To  the 
first  class  belong  those  which  in- 
volve polygamy  and  incest;  and,  in 
the  sense  in  which  the  term  incest 
is   used,   are   embraced   only   such 
marriages  as  are  incestuous  accord- 
ing to  the  generally  accepted  opin- 
ion of  Christendom,  which  relates 
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only  to  persons  in  direct  line  of  con- 
sanguinity, and  brotiiers  and  sis- 
ters. The  second  class, — ^i.  e.,  those 
prohibited  in  terms  by  the  stat- 
ute,— ^presents  difficulties  that  are 
not  always  easy  of  solution,  afid 
have  led  to  conflicting  decisions. 
This  class  may  be  subdivided  into 
two  classes:  First,  where  the  statu- 
tory prohibition  relates  to  form,  cer- 
emony, and  qualification,  it  is  held 
that  compliance  with  the  law  of  the 
place  of  marriage  is  sufficient;  and 
its  validity  will  be  recognized,  not 
only  in  other  states  generally,  but 
hi  the  state  of  the  domicil  of  the 
parties,  even  when  they  have  left 
their  own  state  to  marry  elsewhere, 
for  the  purpose  of  avoiding  the  laws 
of  their  domicil.  Instead  of  being 
called  a  subdivision  of  the  second 
class  of  exceptions,  it  would  be  more 
accurate  to  say  that  it  is  an  excep- 
tion to  the  exception,  and  falls 
within  the  operation  of  the  general 
rule  first  announced,  'if  valid  where 
performed,  valid  everywhere.*  To 
the  second  subdivision  of  the  second 
class  of  exceptions  belong  cases 
which,  prohibited  by  statute,  may 
or  may  not  embody  distinctive  state 
policy,  as  affecting  the  morals  or 
good  order  of  society.  Pennegar  v. 
State,  87  Tenn.  244, 10  Am.  St.  Rep. 
648,  10  S.  W.  305,  s.  c.  with  copious 
notes  in  2  L.R.A.  703;  Georgia  v. 
Tutty  (C.  C.)  7  L.R.A.  50,  41  Fed. 
753;  Broojc  v.  Brook,  9  H.  L.  Gas. 
193,  11  Eng.  Reprint,  703,  7  Jur. 
N.  S.  422,  4  L.  T.  N.  S.  93,  9  Week. 
Rep.  461;  Com.  v.  Graham,  157 
Mass.  73,  16  L.R.A.  580,  34  Am.  St. 
Rep.  255,  31  N.  E.  706. 

The  provision  contained  in  the 
statute  of  this  state  (Act  of  1777, 
chap.  12),  prohibiting  the  marriage 
of  uncles  and  nieces,  does  not,  we 
think,  fall  within  any  of  the  enu- 
merated exceptions  to  the  general 
rule.  It  is  not  incestuous,  "accord- 
ing to  the  generally  accepted  opin- 
ion of  Christendom.''  Mr.  Bishop, 
in  his  work  on  Marriage  and  Di- 
vorce, vol.  1,  §  861,  says :  "An  inces- 
tuous marriage,  within  the  mean- 
ing of  our  exception,  is  generally 
stated  to  be  not  every  one  forbid- 
den, on  account  of  consanguinity  or 


affinity,  by  the  legislative  enact- 
ments of  the  country  in  which  ity 
validity  is  drawn  in  question,  for  a 
state  may  prohibit,  from  motives  of 
policy  or  from  religious  considera- 
tions, matrimonial  connections  be- 
tween persons  related  in  blood  or 
affinity,  not  incestuous  by  natural 
law.'' 

Nor  do  we  think  such  a  marriage 
comes  within  the  "second"  excep- 
tion to  the  rule,  to  wit:  Marriages 
which  the  local  lawmaking  power 
has  declared  shall  not  be  allowed 
any  validity,  such  as  those  affecting 
the  morals  or  good  order  of  society. 

In  Harrison  v.  Harrison,  supra, 
our  predecessors  held  a  marriage 
between  uncle  and  niece  was  not, 
by  the  laws  of  this  state,  void,  but 
voidable,  the  effect  of  which  was  to 
hold  that  such  marriage  did  not  fall 
within  the  class  that  was  not  to  be 
allowed  any  validity ;  if  so,  it  would 
have  been  void  and  not  voidable. 

It  is  said  in  Bishop,  ^  258  and 
259,  that  "a  marriage  is  termed 
void  when  it  is  good  for  no  legal 
purpose  and  its  invalidity  may  be 
maintained  in  any  proceeding,  in 
any  court,  between  any  parties, 
whether  in  the  lifetime  or  after  the 
death  of  the  supposed  husband  and 
wife,  and  whether  the  question 
arises  directly  or  collaterally." 
And :  "A  marriage  is  voidable  when 
in  its  constitution  there  is  an  im- 
perfection which  can  be  inquired  in- 
to only  during  the  lives  of  both  of 
the  parties,  in  a  proceeding  to  ob- 
tain a  sentence  declaring  it  null. 
Until  set  aside,  it  is  practically 
valid ;  when  set  aside,  it  is  rendered 
void  from  the  beginning." 

The  decision  of  the  court  in  Har- 
rison V.  Harrison,  supra,  holding 
that  the  marriage  was  voidable,  in 
effect  held  that  the  marriage  did  not 
fall  within  that  class  of  marriages 
that  was  not  to  be  allowed  any  va- 
lidity. 

Holding  as  we  do  that  this  case 
does  not  fall  within  any  of  the  ex- 
ceptions to  the  gen- 
eral rule,  the  mar-  71?^/""" 
riage,    being    valid 
in   Rhode  Island,  is  valid  in  this 
state.    Therefore,  the  order  or  de- 
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cree  sustaining  the  demurrer  to  the 
appellant's  bill  will  be  affirmed. 

Order   or  decree   affirmed,   with 
costs  to  the  appellee. 


Writ  of  error  dismissed  by  the 
Supreme  Court  of  the  United  States, 
November  19,  1918  (248  U.  S..592, 
63  L.  ed.  — ,  39  Sup.  Ct.  Rep.  21). 


ANNOTAtlON. 


Coottittitioiiality   of   marriage   statutes   as   affected    by   discrimiiMifioDS 


The  reported  case  (Fenstebwald 
V.  BURK,  ante,  1562)  seems  to  be  a 
case  of  first  impression  on  the  ques- 
tion of  the  constitutionality  of  a  stat- 
ute, excepting  from  the  prohibition 
against  marriage  between  persons 
within  certain  degrees  of  consanguin- 
ity, those  of  a  religious  faith  allowing 
such  marriages.  However,  the  hold- 
ing therein  to  the  general  effect  that 
the  exception  does  not  render  the 
statute  violative  either  of  the  Federal 
or  the  Rhode  Island  Constitution,  as 
well  as  the  specific  holding  that  it 
does  not  violate  a  constitutional  pro- 
vision that*  religious  opinions  shall  in 
no  wise  diminish,  enlarge,  or  affect 
civil  capacity,  are  supported  by  other 
cases,  which  have  involved  the  consti- 
tutionality of  marriage  statutes  which 
contained  exceptions  or  worked  a  dis- 
crimination. 

Thus,  in  Peterson  v.  Widule  (1914) 
157  Wis.  641,  52  L.R.A.(N.S.)  778,  147 
N.  W.  966,  Ann.  Cas.  1916B,  1040,  it 
was  held  that  the  Wisconsin  "Eugen- 
ics Law,"  requiring  men,  but  not  wom- 
en, to  obtain  and  file  a  certificate  of 
freedom  from  venereal  disease  as  a 
condition  to  marriage,  was  not  un- 
constitutional as  an  unreasonable  re- 
striction on  the  inalienable  right  of 
marriage,  or  as  granting  special  priv- 
ileges or  immunities,  or  as  impairing 
the  inherent  right  to  enjoy  life,  lib- 
erty, and  the  pursuit  of  happiness,  or 
as  violative  of  the  right  to  religious 
liberty.  The  court  upheld  the  classifi- 
cation as  against  the  contention  that 
it  was  unreasonable,  arbitrary,  and 
discriminatory,  as  between  men  and 
women,  on  the  ground  that  the  regula- 
tion was  within  the  police  power  as  a 
health  measure,  and  was  not  discrim- 
inatory, because  it  was  generally  the 
unmarried  men,  and  not  the  women, 
who    were    affected    with    the    dis- 


eases against  which  protection  was 
sought.  And,  as  regards  the  objection 
that  the  act  interfered  with  the  con- 
stitutional right  to  religious  liberty, 
Winslow,  Ch.  J.,  in  speaking  for  the 
majority  of  the  court,  said :  ''We  have 
not  been  able  to  appreciate  the  force 
of  the  contention  that  the  law  inter- 
feres in  any  respect  with  religious 
liberty.  We  know  of  no  church  which 
desires  its  ministers  to  profane  the 
marriage  tie  by  uniting  a  man  afflict- 
ed with  a  loathsome  disease  to  an  in- 
nocent woman." 

And  again,  in  the  Connecticut  case 
of  Gould  v.  Gould    (1905)    78   Conn. 
242,  2  L.R.A.  (N.S.)  581,  61  AtL  604,  a 
statute  making  it  a  criminal  offense 
for  an  epileptic  under  forty-five  years 
of  age  to  marry  was  held  not  to  be 
violative  of  the  constitutional  guar- 
anty of  equality,  under  the  law,  in  the 
right  to  "life,  liberty,  and  the  pursuit 
of  happiness,''  the  court  maintaining 
that  marriage  is  a  right  that  can  only 
be  exercised  under  such   reasonable 
conditions  as  the  legislature  may  see 
fit  to  impose,  and  that  the  legislature 
may,  in  the  interest  of  public  health, 
reasonably  enact  that  a  class  of  per- 
sons,   such    as   epileptics,    must   not 
marry    under    circumstances    which 
may  result  in  offspring.     The  court, 
among  other  things,  said :    "To  impose 
such  a  restriction  upon  the  right  to 
contract  marriage  is  not  intrinsically 
unreasonable ;  it  is  no  invasion  of  the 
equality  of  all  men  before  the  law,  if 
it  applies  equally  to  all,  under  the 
same  circumstances,  who  belong  to  a 
certain  class  of  persons,  which  class 
can  reasonably  be  regarded  as  one  re- 
quiring special  legislation,  either  for 
their  protection,  or  for  the  protection 
from  them  of  the  community  at  large. 
It  cannot  be  pronounced  by  the  judi- 
ciary to  be  intrinsically  unreasonable, 
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if  it  should  be  regarded  as  a  deter- 
mination by  the  general  assembly 
that  a  law  of  this  kind  is  necessary 
for  the  preservation  of  public  healthy 
and  if  there  are  substantial  grounds 
for  believing  that  such  determination 
is  supported  by  the  facts  upon  which 
it  is  apparent  that  it  is  based.  .  .  . 
There  can  be  no  doubt  as  to  the  opin- 
ion of  the  general  assembly,  nor  as  to 
its  resting  on  substantial  foundations. 
The  class  of  persons  to  whom  the  stat- 
ute applies  is  not  one  arbitrarily 
formed  to  suit  its  purpose.  It  is  cer- 
tain and  definite.  It  is  a  class  capable 
of  endangering  the  health  of  families, 
and  adding  greatly  to  the  sum  of  hu- 
man suffering.  Between  the  members 
of  this  class  there  is  no  discrimina- 
tion, and  the  prohibitions  of  the 
statute  cease  to  operate  when,  by  the 


attainment  .of  a  certain  age  by  one 
of  those  whom  it  affects,  the  occasion 
for  the  restriction  is  deemed  to  be- 
come  less  imperative.  .  .  .  Laws 
of  this  kind  may  be  regarded  as  an 
expression  of  the  conviction  of  mod- 
em society  that  disease  is  largely 
preventable  by  proper  precautions^ 
and  that  it  is  not  unjust  in  certain 
cases,  to  require  the  observation  of 
these,  even  at  the  cost  of  narrowing 
what,  in  former  days,  was  regarded  as 
the  proper  domain  of  individual 
right." 

And  see  Kitzman  v.  Werner  (1918) 
167  Wis.  308,  166  N.  W.  789,  wherein 
Minnesota  and  Wisconsin  statutes, 
prohibiting  epileptics  to  marry,  were 
held  not  contrary  to  public  policy,  and 
w^re  enforced*  G.  J.  G. 


SAMUEL  BERNSTEIN,  Appt., 

V. 

UNITED  STATES  OF  AMERICA. 

United  States  Circuit  Court  of  AppedU,  Fourth  Cirouit^Deeemher  5,    19 18* 

(254  Fed.  967.) 

Criminiil  law  —  changing  date  of  sentence  after  expiration  of  term. 

1.  The  naming  of  a  date  when  a  sentence  shall  be  executed  or  a  period 
of  imprisonment  begin  is  not.  a  part  of  the  sentence  proper,  and  such  date 
may  be  changed  after  expiration  of  the  term. 

[See  note  on  this  question  beginning  on  page  1572.] 

-—  lapse  of  time  —  effect. 

2.  The  expiration  of  the  term  and  a  conviction  in  another  state,  does  not 
lapse  of  two  years  lafter  the  sentenc-  prevent  the  court  from  naming 
ing  of  a  convict,  during  which  time  another  date  when  the  sentence  shall 
an  appeal  was  taken  from  the  convic-  begin  to  take  effect. 

tion,  and  accused  served  time  under         [See  8  R.  C.  L,  259.] 


Appeal  by  defendant  from  an  order  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia  ( Waddill,  District  Judge) ,  re- 
fusing to  grant  a'writ  of  habeas  corpus,  and  resentencing  him  to  imprison- 
ment.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Knapp  and  Woods,         Ex  parte  Watkins^  3  Pet,  193,  7  L. 
Circuit  Judges,   and   McDowell,   Dis-     ed.  650. 
trict  Judge.  A  conviction  can  carry  but  one  sen- 


Mr.  Robert  H.  Talley,  for  appellant: 
There  existed  no  legal  authority 
whatever  for  holding  defendant  under 
the  circumstances,  and  consequently 
the  writ  of  habeas  corpus  should  have 
been  granted. 

3  A.L.R.— 99. 


tence. 

Freeman  v.  United  States,  142  C. 
C.  A.  256,  227  Fed.  732. 

As  the  term  of  the  court  at  which 
the  conviction  was  obtained  and  the 
sentence   rendered   had    expired,   the 
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court  for  that  reason,  was  without 
authority  to  act. 

Bronson  v.  Schulten,  104  U.  S.  410, 
26  L.  ed.  797 ;  St.  Louis  Public  Schools 
V.  Walker,  9  Wall.  603,  19  L.  ed.  650; 
Brown  v.  Aspden,  14  How.  25,  14  L. 
ed.  311;  Sibbald  v.  United  States,  12 
Pet.  488,  9  L.  ed.  1167;  Loewe  v.  Union 
Sav.  Bank,  222  Fed.  842;  Brown  v. 
Arnold,  127  Fed.  387;  United  States 
v.  1,621  Pounds  of  Fire  Clippings,  45 
C.  C.  A.  263,  106  Fed.  161;  Pollitz  v. 
Wabash  R.  Co.  180  Fed.  950;  United 
States  V.  Aakervik,  180  Fed.  137; 
O'Connor  v.  O'Connor,  73  C.  C.  A.  565, 
142  Fed.  449;  Des  Moines  v.  Des 
Moines  Water  Co.  144  C.  C.  A.  624,  230 
Fed.  570 ;  United  States  v.  Mayer,  235 
U.  S.  55,  59  L.  ed.  129,  35  Sup.  Ct.  Rep. 
16;  United  States  v.  Wilson,  46  Fed. 
748;  United  States  v.  New  York  C.  & 
H.  R.  R.  Co.  90  C.  C.  A.  256,  164  Fed. 
324 ;  People  v.  Blackburn,  6  Utah,  347, 
23  Pac.  759;  People  v.  Morrisette,  20 
How.  Pr.  118. 

Messrs.  Richard  H.  Mann  and 
Hiram  M.  Smith,  for  appellee : 

Fixing  another  date  for  the  execu- 
tion is  not  the  entry  of  a  further  judg- 
ment, nor  even  a  judicial  act;  but 
simply  carries  into  execution  a  judg- 
ment already  existing. 

Nicholas  v.  Com.  91  Va.  813,  22  S. 
E.  507;  12  Cyc.  784;  1  Bishop,  Crim. 
Law,  8th  ed.  §  951,  p.  573;  Neal  v. 
State,  104  Ga.  609,  42  L.R.A.  190,  69 
Am.  St.  Rep.  175,  30  S.  E.  858;  Miller 
V.  Evans,  115  Iowa,  101,  56  L.R.A.  101, 
91  Am.  St.  Rep.  143,  88  N.  W.  198; 
Hollon  V.  Hopkins,  21  Kan.  638;  Hen- 
derson V.  James,  52  Ohio  St.  242,  27 
L.R.A.  290,  39  N.  E.  805,  9  Am.  Crim. 
Rep.  711;  Kingen  v.  Kelley,  3  Wyo. 
566,  15  L.R.A.  177,  28  Pac.  36. 

Knapp,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

On  April  11,  1916,  the  appellant 
Bernstein,  convicted  in  the  court  be- 
low of  violating  certain  provisions 
of  Bankruptcy  Act  of  July  1,  1898, 
chap.  541,  30  Stat,  at  L.  544,  Comp. 
Stat.  1916,  §  9585, 1  Fed.  Stat.  Anno. 
2d  ed.  509,  was  sentenced  to  pay  a 
fine  of  $1,000,  and  to  be  imprisoned 
"in  the  penitentiary  at  Atlanta,  in 
the  state  of  Georgia,  for  the  period 
of  eighteen  months  from  this  date." 
He  sued  out  a  writ  of  error,  and  was 
released  on  bail  pending  review  by 
this  court,  which  affirmed  the  judg- 
ment in   the   following  December. 


151  C.  C.  A.  657,  238  Fed.  923.  In 
the  meantime,  and  presumably  upon 
conviction  of  some  other  offense,  he 
was  sent  by  the  United  States  dis- 
trict court  for  the  eastern  district  of 
Missouri  to  a  prison  or  jail  in  that 
state  for  a  term  which  did  not  ex- 
pire until  nearly  two  years  after  the 
date  when  he  was  sentenced  to  At- 
lanta for  eighteen  months.  Upon 
his  discharge  from  confinement  in 
Missouri,  he  was  taken  into  custody 
by  the  marshal  for  the  eastern  dis- 
trict of  Virginia  under  the  prior 
sentence.  He  at  once  demanded  to 
be  released  on  the  ground  that  the 
time  specified  in  that  sentence  had 
long  before  expired,  and  he  could 
not  be  further  detained  or  impris- 
oned thereunder.  At  the  same  time 
he  presented  to  the  court  below  his 
petition  for  a  writ  of  habeas  corpus 
ad  subjiciendum,  in  which  he  sets 
forth  his  contention  as  follows: 
"Your  petitioner  contends  and  in- 
sists that  such  judgment  and  sen- 
tence is  now  inoperative  and  void  be- 
cause the  time  therein  specified,  to 
wit,  eighteen  months  from  the  date 
thereof,  has  now  expired,  petitioner, 
after  such  sentence  and  unti]#lately, 
having  been  confined  in  prison  un- 
der sentence  of  another  Federal 
court,  to  wit,  the  United  States  dis- 
trict court  for  the  eastern  district 
of  Missouri,  at  St.  Louis,  the  con- 
finement being  in  the  Missouri  jail 
at  St.  Charles,  and  he  cannot,  there- 
fore, be  held  for  further  confinement 
or  imprisonment  thereunder,  the 
time  of  the  imprisonment  pro- 
nounced by  such  sentence  having 
actually  run  out  and  expired  on  the 
11th  day  of  October,  1917,  and  there 
being  no  further  imprisonment  or- 
dered or  set  forth  in  said  judgment 
and  sentence,  and  the  court  being 
without  authority  or  power  to  re- 
sentence petitioner,  the  term  at 
which  he  was  convicted  and  sen- 
tenced having  long  since  expired." 
The  court  below  refused  the  writ 
prayed  for,  and  thereupon  "resen- 
tenced'' Bernstein  to  pay  a  fine  of 
$1,000  and  to  be  imprisoned  "in  the 
penitentiary  at  Atlanta  for  the  per- 
iod of  eighteen  months.*'    He  ap- 
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peals  from  the  refusal  to  grant  the 
writ,  and  from  the  resentence. 

The  question  raised  by  appellant 
is  not  new  and  has  been  frequently 
answered.  It  may  be  assumed,  as  he 
contends,  that  a  court  is  without 
power,  in  the  absence  of  statutory 
authority,  to  alter  or  amend  a  final 
judgment  in  either  a  civil  or  crimi- 
nal case  after  the  expiration  of  the 
term  at  which  the  judgment  was 
rendered,  unless  during  that  term 
there  was  some  reservation  of  sub« 
sequent  control.  But  it  has  been  re- 
peatedly held  that  the  naming  of  a 
date  when  the  sentence  shall  be  ex- 
ecuted, or  the  period  of  imprison- 
ment begin,  is  not  a  part  of  the  sen- 
tence proper,  and 
therefore  such  date 
may  be  changed  aft- 
er the  term  expires. 
In  a  legal  sense,  the 
sentence  is  the  punishment  fixed  for 
the  offense  of  which  the  accused  has 
been  convicted,  and  any  order  re- 
specting the  time  of  its  infliction  is 
but  the  award  of  execution  or  a  di- 
rection to  the  clerk  for  framing  the 
mittimus.  Such  an  order  of  direc- 
tion is  said  to  be  not  a  judicial,  but 
merely  a  ministerial,  act,  to  which 
the  rule  invoked  by  appellant  does 
not  apply.  In  12  Cyc.  784,  the  dis- 
tinction is  thus  stated :  '"After  the 
term  is  passed  at  which  the  original 
sentence  was  imposed,  the  court  has 
as  a  general  rule  no  power  to  mod- 
ify, amend,  or  revise  it,  particularly 
if  the  new  punishment  is  in  excess 
of  the  original  sentence.  Changes  in 
the  sentence,  however,  which  do  not 
alter  the  punishment,  but  only 
change  the  time  and  place  of  its  in- 
fliction, may  be  made  at  a  subse- 
quent term." 

In  16  C.  J.  1304,  it  is  said :  "As  a 
general  rule,  the  time  for  imprison- 
ment to  comjnence  or  to  be  inflicted 
is  no  part  of  the  judgment  or  sen^ 
tence  proper,  and  according  to  the 
weight  of  authority,  in  the  absence 
of  a  statute  requiring  it,  the  time 
when  the  imprisonment  is  to  begin 
or  end  need  not  be  ^ecified  in  the 
sentence ;  it  being  sufficient  to  state 
merely  its  duration." 


The  Supreme  Court  says,  in  Hol- 
den  V.  Minnesota,  137  U.  S.  483, 
495,  34  L.  ed.  734,  738,  11  Sup.  Ct. 
Rep.  143,  148:  "The  order  desig- 
nating the  day  of  execution  is, 
strictly  speaking,  no  part  of  the 
judgment,  unless  made  so  by 
statute." 

And  again,  in  Schwab  v.  Berg- 
gren,  143  U.  S.  442, 451, 36  L.  ed.  218, 
224, 12  Sup.  Ct.  Rep.  525,  528 :  "Be- 
sides, it  is  well  settled  that  the  time 
and  place  of  execution  are  not 
strictly  part  of  the  judgment  or 
sentence,  unless  made  so  by  statute." 

True,  these  were  capital  cases,  as 
was  Nicholas  v.  Com.  91  Va.  813,  22 
S.  E.  507,  where  the  death  penalty, 
was  fixed  by  statute,  and  the  court 
had  no  discretion.  But  as  respects 
the  power  of  a  court,  after  the  ex- 
piration of  the  term  at  which  sen* 
tence  was  imposed,  to  change  the 
date  of  its  execution,  or  the  date 
when  its  execution  shall  be  com- 
menced, we  perceive  no  difference  in 
principle  between  the  case  where  a 
specific  penalty  is  fixed  by  statute, 
and  the  case  where  limits  are  named 
within  which  the  court  may  exercise 
its  discretion;  and  for  the  reason 
that  when  sentence  has  once  been 
pronounced  in  the  latter  case  it  be- 
comes the  same  in  legal  effect  as 
though  that  sentence  had  been  pre- 
scribed by  statute,  and  no  other 
could  be  imposed.  As  was  said  in 
Hollon  V.  Hopkins,  21  Kan.  638: 
"The  time  fixed  for  executing  a  sen- 
tence, or  for  the  commencement  of 
its  execution,  is  not  one  of  its  essen- 
tial elements,  and,  strictly  speaking, 
is  not  a  part  of  the  sentence  at  all. 
.  .  .  The  essential  portion  of  a 
sentence  is  the  punishment,  includ- 
ing the  kind  of  punishment  and  the 
amount  thereof,  without  reference 
to  the  time  when  it  is  to  be  inflicted." 

Directly  in  point,  for  the  facts  are 
strikingly  similar,  is  State  v. 
Cockerham,  decided  in  1842,  24  N. 
C.  (2  Ired.  L.)  204,  in  which  the  su- 
preme  court  of  North  Carolina  said : 
"The  time  at  which  a  sentence  shall 
be  carried  into  execution  forms  no 
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part  of  the  judgrment  of  the  court. 
The  judgment  is  the  penalty  of  the 
law,  as  declared  by  the  court,  while 
the  direction,  with  respect  to  the 
time  of  carrying  it  into  effect,  is  in 
the  nature  of  an  award  of  execu- 
tion. In  this  case  the  judgment  was 
that  the  defendant  be  imprisoned 
two  calendar  months,  and  the  words 
which  follow  in  the  record,  'from 
and  after  the  1st  of  November 
next,'  direct  the  time  of  executing 
the  judgment.  The  entry,  indeed, 
would  have  been  more  formal,  had 
the  judgment  and  the  mandate  for 
^carrying  it  into  effect  been  separate 
und  distinct.  But,  however  in- 
formal, it  can  be  understood,  in  con- 
formity to  the  law»  as  consisting  of 
distinct  parts,  and  therefore  ought 
to  be  so  understood.  Upon  the  de- 
fendant appearing  in  court  and  his 
identity  not  being  denied,  and  it  be- 
ing admitted  that  the  sentence  of 
the  court  had  not  been  executed,  it 
was  proper  to  make  the  necessary 


order  for  carrying  the  sentence  into 
execution." 

It  follows  from  these  decisions, 
with  which  we  are  in  accord,  that 
the  court  below  had  full  power  to 
make  the  order  of  April  8,  1918, 
which  requires  ap- 
pellant to  serve  the  zSKS.""'  """* 
sentence  imposed 
upon  him  two  years  before.  Al- 
though the  order  so  recites,  we  think 
it  inaccurate  to  say  that  he  was  "re- 
sentenced," since  the  court  made  no 
change  in  the  original  sentence,  but 
merely  changed  the  previous  direc- 
tion as  to  the  time  when  imprison- 
ment should  begin.  When  the  order 
is  so  considered,  as  properly  it 
should  be,  the  other  contentions  of 
appellant  are  made  to  disappear. 

Affirmed. 

Petition  for  writ  of  certiorari  de- 
nied by  the  Supreme  Court  of  the 
United  States,  March  10,  1919  (249 
U.  S.  604,  63  L.  ed.  — ,  39  Sup.  Ct. 
Rep.  260). 


ANNOTATION. 


Power  to  change  time  for  ( 

General  rale. 

It  is  generally  held  that  the  date 
fixed  by  a  sentence  for  the  punishment 
to  commence  is  no  part  of  the  sen- 
tence, and  if  for  any  reason  the 
sentence  is  not  carried  into  effect  at 
the  prescribed  time,  the  accused  may 
be  brought  before  the  court  on  motion, 
and  a  new  period  designated. 

United   States.— Re    Morse    (1902) 

117  Fed.  763. 

California.— Re  Collins  (1908)  8 
Cal.  App.  367,  97  Pac.  188. 

Florida.— Terrell  v.  Wiggins  (1908) 

55  Fla.  596,  127  Am.  St.  Rep.  196,  46 

So.  727. 

Georgia.— Neal  v.  State  (1898)  104 
Ga.  509,  42  L.R.A.  190,  69  Am.  St.  Rep. 
175,  30  S.  E.  858. 

Indiana.— Bland  v.  State   (1851)   2 

Ind.  608. 

Kansas.- Hollon  v.  Hopkins  (1879) 

21  Kan.  638. 

Mississippi.— Ex  parte  Bell   (1879) 

56  Miss.  283. 


New  Mexico.— Re  Lujan  (1912)  18 
N.  M.  310,  137  Pac.  587. 

North  Carolina. — State  v.  Cocker- 
ham  (1842)  24  N.  C.  (2  Ired.  L.)  204; 
State  V.  Cardwell  (1886)  95  N.  C.  643. 

Oklahoma.  —  Ex  parte  Eldridge 
(1908)  3  Okla.  Crim.  Rep.  499,  27 
L.R.A.(N.S.)  628,  139  Am.  St.  Rep. 
967,  106  Pac.  980. 

South  Carolina. — State  v.  Kitchens 
(1835)  20  S.  C.  L.  (2  Hill)  612,  27  Am- 
Dec.  410. 

The  time  fixed  for  executing  a  sen- 
tence, or  for  the  commencement  of  its 
execution,  is  not  one  of  its  essential 
elements,  and,  strictly  speaking,  is  not 
a  part  of  the  sentence  at  all.  Hollon  ▼. 
Hopkins  (Kan.)  supra. 

"The  date  fixed  by  a  sentence  for 
the  punishment  to  commence,  or  to  be 
inflicted,  is  directory  merely,  and 
forms  no  part  of  the  sentence  itself, 
as  has  been  uniformly  held  from  the 
earliest  times.  Hence,  if,  from  any 
cause,  it  is  not  carried  into  effect  at 
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the  period  named,  the  party  may  be 
brought  before  the  court  again  upon 
motion,  and  a  new  period  be  pre- 
scribed. There  are  frequent  instances 
in  the  books  where  men  have  been 
sentenced  to  be  hung  upon  a  day 
named,  who  have  escaped  before  the 
time  arrived,  and  been  absent  for 
years,  but  who,  when  finally  arrested, 
have  been,  by  a  new  order  of  court, 
executed  under  the  old  sentence.''  Ex 
parte  Bell  (1879)  56  Miss.  283. 

"The  date  fixed  by  a  sentence  for 
the  punishment  to  commence  is  direc- 
tory merely,  and  forms  no  part  of  the 
sentence  itself;  hence,  if  from  any 
cause  it  is  not  carried  into  effect  at 
the  period  named,  the  party  may  be 
brought  before  the  court  again  upon 
motion,  and  a  new  period  be  pre- 
scribed." Ex  parte  Eldridge  (1910) 
3  Okla.  Crim:  Rep.  499,  27  L.R.A. 
(N.S.)  625,  139  Am.  St.  Rep.  967,  106 
Pac.  980. 

Application  of  rnlo. 

In  the  case  of  Re  Collins  (1908)  8 
Cal.  App.  367,  97  Pac.  188,  it  appeared 
that  the  defendant  had  been  sentenced 
to  six  months'  imprisonment  for  va- 
grancy. This  sentence  was  suspend- 
ed, and  subsequently,  more  than  six 
months  after  the  judgment  was  ren- 
dered, the  defendant  was  arrested  and 
committed  for  the  term  of  the  original 
sentence.  It  was  held  that  the  court 
had  authority  to  commit  the  defend- 
ant, since  the  time  at  which  a  sentence 
is  to  be  carried  into  execution  forms 
no  part  of  the  judgment,  and  where  a 
convicted  defendant  is  at  liberty  with- 
out having  served  his  sentence,  he 
may  be  arrested  as  an  escaped  convict 
and  ordered  into  custody  on  the  un- 
executed judgment. 

In  Terrell  v.  Wiggins  (1908)  55  Fla. 
596,  127  Am.  St.  Rep.  196,  46  So.- 727, 
it  appeared  that  a  convicted  person 
had  been  sentenced  to  twelve  months 
at  hard  labor,  and,  at  the  time  the 
twelve  months  were  up,  he  had  served 
only  two  months  of  this  time, — being 
out  on  his  recognizance  the  remainder 
of  the  time.  It  was  held  that  the  court 
had  power  to  remand  him  to  serve  the 
remainder  of  the  original  sentence, 
the  particular  time  of  the  execution  of 
a  sentence  not  being  one  of  its  essen- 


tial elements,  and,  strictly  speaking, 
not  being  a  part  of  the  sentence  at  all. 

In  Neal  v.  State  (1898)  104  6a.  509, 
42  L.R.A.  190,  69  Am.  St  Rep.  175,  30 
S.  £.  858,  the  defendant  was  sentenced 
to  six  months  in  the  chain  gang,  the 
time  of  the  running  of  the  sentence 
to  be  counted  from  the  time  of  his 
reception  into  the  chain  gang,  and  in 
addition  should  pay  a  fine  of  $300. 
The  sentence  of  imprisonment  was 
suspended  until  the  further  order  of 
the  court.  The  defendant  paid  the 
fine  and  costs;  and  was  discharged. 
A  year  later,  the  court  ordered  the  ex- 
ecution of  the  sentence  that  the  de- 
fendant should  serve  six  months  with 
the  chain  gang.  It  was  held  that  the 
court  had  power  to  make  this  order, 
as  the  provision  in. the  original  sen- 
tence that  sentence  was  suspended  un- 
til the  further  order  of  the  court  was 
void,  and  the  sentence  should  be  read 
as  if  it  did  not  contain  that  provision. 
It  was  also 'held  that  the  defendant 
could  not  be  said  to  have  served  out 
the  time  of  the  sentence,  merely  be- 
cause the  time  of  the  original  sentence 
had  elapsed.  The  time  did  not  begin 
to  run  until  the  defendant  actually 
started  to  serve  with  the  chain  gang, 
as  the  original  sentence  contained 
that  provision. 

In  Bland  v.  State  (1851)  2  Ind.  608, 
it  was  held  that  the  court  had  power 
at  a  subsequent  term  to  carry  out  a 
sentence  of  death  previously  imposed 
upon  the  defendant,  who  had  escaped 
from  jail  before  the  original  sentence 
could  be  executed. 

In  Hollon  v.  Hopkins  (1879)  21  Kan. 
638,  the  accused  had  been  sentenced 
to  three  years'  imprisonment  for  per- 
jury, but  on  the  way  to  prison  he 
escaped  from  custody,  and  was  not  re- 
captured until  after  the  entire  term 
of  his  sentence  had  elapsed.  It  was 
held  that  he  could  be  imprisoned  for 
the  term  originally  imposed  without 
being  resentenced,  as  the  original  sen- 
tence was  still  in  force.  The  court 
said:  "The  time  fixed  for  executing 
a  sentence,  or  for  the  commencement 
of  its  execution,  is  not  one  of  its  essen- 
tial elements,  and,  strictly  speaking, 
is  not  a  part  of  the  sentence  at  all." 

In  Ex  parte  Bell    (1879)    56  Miss. 
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283,  the  defendant  was  convicted  of 
assault  and  battery  with  intent  to  kill, 
and  was  sentenced  to  serve  one  year 
in  the  penitentiary.  He  entered  into 
a  recosrnizance  for  his  appearance, 
and  was  released  pending  the  result 
of  an  appeal  of  the  case.  This  recog- 
nizance was  illegal  and  void.  The 
appeal  was  stricken  from  the  docket, 
as  it  had  not  been  properly  taken,  and 
thereupon  the  defendant  was  arrested 
and  placed  in  jail  by  the  sheriff.  He 
had  been  at  large  on  the  recognizance 
for  nine  months.  When  the  full 
twelve  months  had 'expired  he  sued 
out  a  writ  of  habeas  corpus  on  the 
ground  that  his  term  of  imprisonment 
had  expired,  although  he  had  never 
been  in  the  penitentiary  at  all.  The 
court  held  that  the  fact  that  the  term 
of  his  original  sentence  had  expired 
did  not  entitle  him  to  a  discharge,  the 
court  saying:  'The  date  fixed  by  a 
sentence!  for  the  punishment  to  com* 
mence,  or  to  be  inflicted,*  is  directory 
merely,  and  forms  no  part  of  the  sen* 
tence  itself,  as  has  been  uniformly 
held  from  the  earliest  times.  Hence, 
if  from  any  cause  it  is  not-  carried  into 
effect  at  the  period  named,  the  party 
may  be  brought  before  the  court  again 
upon  motion,  and  a  new  period  be 
prescribed.  There  are  frequent  in- 
stances in  the  books  where  men  have 
been  sentenced  to  be  hung  upon  a 
day  named,  who  have  escaped  before 
the  time  arrived,  and  been  absent  for 
years,  but  who,  when  finally  arrested, 
have  been,  by  a  new  order  of  court, 
executed  under  the  old  sentence.  Our 
statute  on  that  subject  (Code  1871, 
§  2820)  is  simply  declaratory  of  the 
common  law.  So  also,  where  the  pun- 
ishment is  imprisonment  for  a  certain 
term,  and  from  any  cause  the  time 
elapses  without  the  imprisonment  be- 
ing endured,  the  convict  can  be 
brought  before  the  court  at  a  sub- 
sequent term,  and  a  new  date  specified 
at  which  the  term  shall  begin." 

In  Re  Lujan  (1912)  18  N.  M.  810, 137 
Pac.  587,  the  defendant  was  convicted 
of  assault  with  a  deadly  weapon,  and 
was  sentenced  to  two  years'  imprison- 
ment at  hard  labor,  this  sentence,  how- 
ever, not  to  go  into  effect  if  the  de- 
fendant should  leave  the  territory  of 


New  Mexico  and  remain  absent  from 
the  said  territory.  Several  years 
thereafter,  the  defendant  violated  the 
terms  of  this  judgment,  and  was  taken 
into  custody  and  sent  to  the  peniten* 
tiary.  The  defendant  sued  out  a  ?nrit 
of  habeas  corpus.  It  was  held  that 
the  court  had  the  right  to  commit  the 
defendant,  and  the  fact  that  the  time 
for  which  the  original  sentence  had 
been  made  out  had  elapsed  did  not 
act  as  a  bar  to  prevent  the  carrying 
out  of  the  sentence. 

In  State  v.  Cockerham  (1842)  24 
N.  C.  (2  Ired.  L.)  204,  the  defendant 
was  sentenced  to  serve  two  months  for 
assault,  and  was  allowed  to  be  at  lib- 
erty on  his  recognizance.  The  time 
specified  in  the  sentence  had  elapsed, 
but  the  defendant  had  not  been  im- 
prisoned.  At  the  next  term  of  court, 
sentence  was  pronounced  for  the  same 
length  of  time  as  that  originally  fixed. 
It  was  held  that,  as  the  time  at  which 
a  sentence  should  be  carried  into  ex- 
ecution formed  no  part  of  the  judg- 
ment, the  court  had  the  power  to  make 
the  order  changing  the  time  of  the 
commencement  of  the  sentence. 

In  State  v.  Cardwell  (1886)  95  N.  C. 
648,  the  defendant  was  sentenced  to 
death,  but  was  set  at  liberty  by  some 
men  who  forced  the  jail,  and  was  not 
recaptured  until  after  the  date  set 
for  his  execution,  which  had  been  pre- 
viously postponed  by  the  governor.  It 
was  claimed  on  behalf  of  the  prisoner 
that  the  court  was  without  power  to 
set  a  date  for  his  execution  on  the 
original  sentence,  as  the  date  fixed 
was  already  passed.  It  was  held  that 
the  original  sentence  was  still  in  force, 
and  it  was  proper  for  the  court  to 
direct  that  it  be  carried  into  execu- 
tion on  some  designated  day. 

In  Ex  parte  Eldridge  (1910)  3  Okla. 
Crira.  Rep.  499,  27  L.R.A.(N.S.)  625, 
139  Am.  St,  Rep.  967,  106  Pac.  980,  the 
defendant  was  sentenced  to  thirty 
days  at  hard  labor,  and  to  pay  a  fine 
of  $50  and  costs.  He  appealed  and 
was  allowed  to  go  on  bail.  The  appeal 
was  not  perfected  within  the  time  al- 
lowed by  law,  and  the  defendant  was 
ordered  to  be  arrested  and  confined  in 
jail  in  accordance  with  the  judgment 
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The  defendant  claimed  the  sentence 
had  expired  by  lapse  of  time.  It  was 
held  that  the  date  fixed  by  a  sentence 
for  the  punishment  to  commence  was 
merely  directory,  and  was  no  part  of 
the  sentence  itself;  so  that  if,  for  any 
cause,  it  was  not  carried  into  effect 
at  the  period  named,  the  party  might 
be  brought  before  the  court  again  up- 
on motion,  and  a  new  period  be  pre- 
scribed. 


In  State  v.  Kitchens  (1836)  20  S.  C. 
L.  (2  Hill)  612,  27  Am.  Dec.  410, 
wherein  the  defendant  was  convicted 
of  murder  and  sentenced  to  death  by 
hanging,  but  the  sentence  was  not 
carried  out  on  the  day  specified  in  the 
sentence,  owing  to  the  death  of  the 
sheriff,  it  was  held  that  the  court  was 
authorized  to  designate  another  time 
at  which  the  sentence  should  be  ex- 
ecuted. B.  F.  D. 


MORTON  WALL  WATSON,  by  Guardian  ad  Litem,  Appt., 

V. 

INEZ  WALL  WATSON,  Exrx.,  etc.,  of  M.  G.  Watson,  Deceased,  and 

Guardian  of  Morton  Wall  Watson. 

Kentucky  Court  of  Appeals -^  March  7,  1019. 

(183  Ky.  516,  209  S.  W.  524.) 

Will  —  proceeds  of  insurance  policy  —  effect  of  change  of  beneficiary. 

1.  A  provision  in  a  will  directing  pasonent  of  a  debt  of  a  policy  of  in- 
surance is  not  revoked  by  change  of  the  beneficiary  in  the  policy,  if  the 
will  expressly  stated  an  intention  to  assign  the  policy  to  the  new  beneficiary, 
notwithstanding  which  the  payment  was  to  be  made. 

[See  note  on  this  question  beginning  on  page  1579.] 


Insurance  —  effect  of  change  of  ben* 
eficiary. 

2.  A  change  of  beneficiary  in  an  in- 
surance policy  is  tantamount  to  an 
assignment  of  the  policy. 

[See  14  R.  C.  L.  1389.] 

—  burden  of  trusti 

3.  A  substituted  beneficiary  in  an 
insurance  policy  takes  the  policy^ 
charged  with  the  trust  imposed  by  the 
will  of  the  insured  upon  the  policy 
for  payment  of  a  debt,  if  in  the  will 
the  intention  is  expressed  of  assign- 
ing the  policy  to  the  new  beneficiary, 
subject  to  payment  of  the  debt. 

[See  14  R.  C.  L.  1377.] 

Parent  and  child  —  allowance  of  sup* 
port  out  of  child's  estate. 

4.  A  parent  cannot  be  allowed  any- 
thing out  of  the  estate  of  his  child  for 
its  support  and  maintenance  unless 
the  parent  is  in  such  needy  financial 
circumstances  as  to  be  unable  to  fur- 
nish them  himself,  notwithstanding  a 
statute  permits  the  use  of  the  ward's 
estate  for  its  maintenance  when  it  is 
best  for  the  ward  to  do  so. 

[See  12  R.  C.  L.  1159;  20  R.  C.  L. 
622.] 


Equity   —   jurisdiction   over   person 
under  disability. 

5.  Courts  of  general  equity  juris- 
diction within  the  limits  prescribed 
by  statute,  if  any,  have  general  super- 
visory authority  and  jurisdiction  over 
the  person  as  well  as  the  property  of 
all  citizens  who  are  under  any  dis- 
ability. 

[See  10  R.  C.  L.  340.] 

Incompetent    person    -^    authorizing 
expenditure  out  of  estate. 

6.  A  chancellor  may  direct  expen- 
ditures for  the  benefit  of  an  infant 
ward  out  of  its  estate,  if  the  circum- 
stances are  such  that  he  would  ap- 
prove the  expenditure  after  it  is  made. 

[See  .12  R.  C.  L.  1158.] 

Evidence  —  judicial  notice  —  expense 
of  living. 

7.  The  court  takes  judicial  notice 
that  the  expenses  of  living  are  now 
extraordinarily  high,  and  that  $58.75 
per  month  canhot  be  considered,  un- 
der present  conditions,  as  excessive 
allowance  for  the  support  and  edu- 
cation of  an  infant  ward  and  for  main- 
taining him  in  the  way  and  manner 
in  which  he  should  be  reared.  [See 
ante,  p.  605.] 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Law- 
rence County  in  favor  of  plaintiff  in  a  suit  to  obtain  directions  from  the 
Chancellor  with  respect  to  the  disposition  of  the  proceeds  of  a  life  insur- 
ance policy  mentioned  in  testator's  will,  and  to  obtain  permission  to  expend 
a  certain  amount  of  the  income  of  plaintiff's  ward  in  payment  of  his 
maintenance  and  education.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  A.  O.  Carter  for  appellant.  ized  her  as  guardian  to  expend  as 

Messrs.  F.  M.  Vinson  and  Hager  &     much  as  $58.75  per  month  in  main- 


Stewart,  for  appellee: 

The  operation  of  a  trust  upon  a  par- 
ticular fund  is  not  affected  by  a 
change  in  form  of  the  property  upon 
which  the  trust  is  impressed. 

Graham  v.  English,  160  Ky.  375,  169 
S.  W.  836;  May  v.  Smith,  177  Ky.  707, 
198  S.  W.  2;  Allen  v.  Russell,  78  Ky. 
105. 

Thomas,  J.,  delivered  the  opinion 
of  the  court : 

M.  G.  Watson  died  testate  on 
.December  26,  1914,  a  resident  of 
Lawrence  county,  Kentucky.  On 
July  14  and  15,  1913,  he  executed 
two  papers,  which  were  probated  by 
the  county  court  of  Lawrence  county 
after  his  death  as  his  last  will  and 
testament.  His  widow,  the  ap- 
pellee, was  made  executrix  of  the 
will,  and  since  her  husband's  death 
she  has  l^een  duly  appointed  and 
qualified  as  guardian  for  her  only 
child,  the  appellee,  Morton  Wall 
Watson,  who,  at  the  time  of  the 
rendition  of  the  judgment  herein, 
was  about  six  years  of  age. 

The  appellee,  as  guardian  for  her 
infant  child,  as  executrix  of  her 
husband's  will,  and  in  her  individual 
capacity,  filed  this  suit  against  her 
ward  to  obtain  directions  from  the 
chancellor  with  reference  to  the  dis- 
position of  the  proceeds  of  a  $10,- 
000  life  insurance  policy  mentioned 
in  the  will,  and  to  obtain  permission 
from  the  chancellor  to  expend  a  cer- 
tain amount  of  the  income  of  her 
ward  in  payment  of  his  board,  main- 
tenance, and  education.  Perhaps 
other  relief  was  also  sought  in  her 
individual  capacity,  but  no  question 
relating  to  that  is  involved  in  this 
appeal.  The  judgment  rendered 
upon  final  submission  approved  the 
expenditure  of  the  proceeds  of  the 
life  insurance  policy  as  made  by  the 
executrix,  and  directed  and  author- 


taining,  caring  for,  and  educating 
the  ward,  until  the  further  orders 
of  the  court.  Calling  in  question  the 
correctness  of  the  judgment,  the 
guardian  ad  litem,  who  was  ap- 
pointed for  the  ward,  prosecutes 
this  appeal. 

From  the  record  it  would  seem 
that  the  testator  held  a  number  of 
insurance  policies  on  his  life,  but  the 
exact  number  of  them,  or  their 
amounts,  does  not  appear.  It  is 
shown,  •  however,  that  at  the  time 
of  the  execution  of  his  will  he  held  a 
policy  in  the  Home  Life  Insurance 
Company  of  New  York  for  $10,000, 
payable  to  his  estate.  He  also  held 
a  policy  in  the  New  York  Life  Insur- 
ance Company,  which,  upon  his 
death,  paid  $25  per  month  for  a 
period  of  twenty  years.  He  held 
stock  in  quite  a  number  of  unde- 
veloped companies  engaged  in  min- 
ing enterprises  of  different  natures, 
some  of  which  were  oil  companies, 
others  coal  companies,  and  some- 
thing more  than  $17,000,  par  value, 
of  stock  in  the  Olive  Hill  Clay 
Products  Company,  a  concern  which, 
we  conclude  from  the  record,  was 
organized  for  developing  and  manu- 
facturing clay  products.  To  pay  for 
the  stock  in  the  Clay  Products  Com- 
pany the  testator  had  borrowed 
$1,000  from  his  sister,  Mrs.  Stewart, 
for  which  he  had  executed  his  note, 
and  $5,000  from  his  mother-in-law, 
Mrs.  Pennypacker,  for  which  he  had 
also  executed  his  note,  and  to  secure 
which  he  pledged  his  stock  in  that 
company,  making  thereon  this  in- 
dorsement : 

This  stock  is  security  for  a  col- 
lateral note  of  $5,000,  and  when  the 
note  is  paid  by  insurance  of  my  son, 
Morton  Wall  Watson,  then  he  is  to 
become  the  owner  of  same. 

M.  G.  Watson. 


WATSON 

(18S  Ky.  616, 

Whether  that  indorsement  was 
made  before  or  after  the  execution 
of  the  will  is  not  shown,  but  in  the 
will  the  infant  son  is  devised  that 
stock.  The  will  also  includes  this 
clause:  "Further,  I  will  later  a»* 
sign  ten  thousand  dollars  ($10,000) 
of  life  insurance  (now  payable  to 
my  estate)  to  my  son,  which  insur- 
ance I  wish  to  have  applied,  in  part, 
to  the  payment  of  a  debt  against  my 
clay  stock,  and  such  a  part  of  the 
remainder  as  is  necessary  to  the 
purchase  of  the  comer  store  or 
brick  building  of  the  Gunnell 
Block  and  the  vacant  lot  and  the  lot 
and  barber  shop  below  that,  with 
such  room  as  necessary  for  ingress 
and  agress  for  the  convenience  of 
said  store,  which  store  is  located  on 
the  corner  north  of  the  Louisa  Na- 
tional Bank  in  Louisa,  Kentucky/' 

Later  on,  in  speaking  of  the  same 
$10,000  policy,  the  will  says:  "Then 
-of  the  residue  of  the  ten  thousand 
dollars  ($10,000)  such  an  amount  as 
remains,  to  and  including  the 
amount  of  a  note  which  I  owe  my 
sister  (Mrs.  F.  L.  Stewart)  of  one 
thousand  dollars  ($1,000)  I  would 
want  paid.  This  ten  thousand 
dollars  ($10,000)  namely,  from  the 
Home  Life  Insurance  Company  poli- 
cies; and  in  the  event  the  ten 
thousand  dollars  ($10,000)  above 
referred  to  should  not  be  sufficient  to 
completely  liquidate  the  indebted- 
ness of  the  two  properties,"  etc. 

The  two  pieces  of  property  re- 
ferred to  in  the  last  quotation  were 
property  in  which  the  •  testator 
owned  only  a  one-fourth  undivided 
interest.  He  directed  his  executrix 
to  purchase  the  other  three-  fourths' 
interest  in  one  of  the  pieces,  and  to 
sell  his  one-fourth  interest  in  the 
other,  and  to  pay  the  difference  out 
of  the  proceeds  of  the  $10,000 
policy.  As  will  be  seen,  he  also 
placed  the  proceeds  of  that  policy 
in  trust  for  the  discharge  of  the 
balance  of  the  indebtedneSwS  w*hich 
he  owed  to  his  mother-in-law  and 
sister,  as  well  as  expressly  placing 
in  trust  such  proceeds  for  the  pay- 
ment of  his  mother-in-law's  debt  by 
the    indorsement   which    he   made 
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upon  the  stock.  After  executing  the 
will,  and  before  his  death,  instead  of 
assigning  the  policy 'to  his  son,  as 
he  stated  in  his  will  he  would  do,  he 
changed  the  beneficiary  in  the  policy 
from  his  estate  to  his  son,  and,  con- 
ceiving that  there  might  be  some 
question  as  to  her  right  to  pay  the 
proceeds  of  that  policy  as  directed 
in  the  will  after  the  change  of  bene- 
ficiary, the  executrix  is  now  asking 
the  advice  of  the  chancellor. 

To  state  the  proposition  we  think 
is  sufficient  to  settle  the  right  of  the 
executrix  to  appropriate  the  pro- 
ceeds of  the  policy  toward  the  ex- 
tinguishment of  the  two  notes  of  the 
mother-in-law  and  sister,  which  at 
the  time  of  the  trial  aggregated 
$5,857.35. 

If  the  testator  in  his  will  had  said 
nothing  about  his  contemplated  as- 
signment of  the  policy  to  his  son, 
burdened  with  the  trust  which  he 
placed  upon  it  in  his  will,  there  could 
be  but  little  question  that  the  change 
of  beneficiary  in  the  policy  after- 
ward was  a  change  of  his  intention, 
and  a  pro  tanto  revocation  of  the 
will.  But  having  stated  in  his  will 
his  intention  to  assign  that  policy  to 
his  son,  when  he  did  so  it  was  but  a 
carrying  out  of  the  terms  of  his 
will,  and  may  be  considered  a  part 
of  it.    So  that  when 

he        subsequently  SiSr^if^I..^- 
changed   the   bene-  «»«•  poiicy- 
ficiary  in  the  policy,  of  beneiiciarrf  * 
so   as   to   make   it 
payable  to  his  son   (and  which  is 
tantamount  to  an  assignment  of  the 

policy,    having    no  ,„„raBce- 
greater  force  than  eirect  ©f  cbanve 
an  assignment),  he  •«  ^•^»**«*»'^- 
was  conforming  his  will  to  what  he 
had  therein  stipulated  he  would  do. 
We,  therefore,  have  but  little  diffi- 
culty in  concluding  that  the  son,  as 
the  new  beneficiary  in  the  policy, 
took     it     burdened 
with  the  trust  im-  sSStf  •"  "' 
posed   by  the  will. 
Under  this  view  the  judgment  ap- 
proving  the   expenditures   by   the 
wife  of  the  proceeds  of  the  policy  as 
the  will  directs  was  fully  author- 
ized. 
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As  heretofore  stated,  a  large  por- 
tion of  the  testator's  property  was 
and  is  nonproductive.  The  income 
from  all  his  productive  property,  in- 
,  eluding  the  $25  per  month  f  ropi  the 
New  York  Life  Insurance  Company, 
amounts  to  $117.50  per  month,  and 
this  income  was  devised  by  the  will 
to  the  wife  and  son  jointly  for  their 
maintenance  and  support.  The  tes- 
tator owned  no  residence,  but  lived 
with  his  mother-in-law,  where  his 
widow  and  son  are  now  living. 

Section  2032  of  the  Kentucky 
Statutes  provides,  in  substance, 
that  the  guardian  shall  have  the 
custody  of  his  ward  and  the  posses- 
sion, care,  and  management  of  his 
estate,  and  out  of  such  estate  shall 
provide  for  the  necessary  and 
proper  maintenance  and  education 
of  the  ward.  Section  2034  of  the 
Statute  reads : 

''No  disbursements  shall  be  al- 
lowed the  guardian  for  the  main- 
tenance and  education  of  the  ward 
beyond  the  income  of  the  estate, 
except  in  the  following  cases,  unless 
authorized  by  the  deed  or  will  under 
which  the  estate  is  derived: 

"1.  When  the  ward  is  of  such 
tender  years  or  infirm  health  that 
he  cannot  be.  bound  out  as  an  ap- 
prentice, or  no  suitable  person  will 
take  him  as  such. 

"2.  When  it  is  best  for  the  ward 
that  the  principal  of  his  personal 
estate  shall  be  applied  for  his  board 
and  tuition,  and  the  court,  upon  set- 
tlement of  the  accounts,  shall  deem 
such  application  to  have  been  ju- 
dicious and  properly  made.  But 
neither  the  ward  nor  his  real  es- 
tate shall  be  liable  for  any  such 
disbursement." 

Notwithstanding  such  provisions 
it  is  the  settled  rule  that,  since 
there  is  imposed  upon  parents  the 
natural  duty  to  support  and  main- 
tain their  children,  they  may  not,  as 
guardians  for  them,  be  allowed  any- 
thing out  of  the  ward's  estate  for 

such  purposes,  un- 
^nowiJcetf"*  less   the   parent   is 

IfSFaVeutitS!      "?  pch  needy  finan- 
cial    circumstances 
as  that  he  is  unable  to  do  so.    Hug- 


hart  V.  Spratt,  78  Ky.  313 ;  Overfield 
V.  Overfield,  17  Ky.  L.  Rep.  313,  30 
S.  W.  994 ;  Davis  v.  Richards,  22  Ky. 
L.  Rep.  590,  58  S.  W.  477 ;  Hedges  v. 
Hedges,  24  Ky.  L.  Rep.  2220,  73  S. 
W.  1112;  Harper  v.  Payne,  24  Ky. 
L.  Rep.  2301,  73  S.  W.  1123;  Clay 
V.  Clay,  27  Ky.  L.  Rep.  1020,  87  S. 
W.  807. 

The  needy  circumstances  of  the 
mother  in  this  case  are  shown  by 
uncontradicted  testimony,  and  that 
this  is  true  there  can  be  no  question. 
It  is  likewise  established  by  the  most 
convincing  proof  that  the  ward's 
one  half  of  the  income  ($58.75)  is 
barely  sufficient  to  meet  his  necessi- 
ties in  the  way  of  board,  clothing, 
education,  and  other  supplies 
which  one  in  his  social  circum- 
stances ne^s  and  requires. 

Courts  of  general  equity  jurisdic- 
tion within  the  limits  prescribed  by 
the    statutory    law        •     ^ 

of      the      forum,      if  JnrUiUctloB  o^er 

there  be  any  such  Si«ibui".***' 
law  upon  the  sub- 
ject, have  general  supervisory  au- 
thority  and   jurisdiction  over   the 
persons  as  well  as  the  property  of 
all  citizens  who  are  under  any  legal 
disability.    Keegan  v.  United  States 
Trust  Co.  182  Ky.  330,  206  S.  W. 
486,  and  Fielder  v.  Harbison,  93  Ky. 
482,  20  S.  W.  508.    And  if  the  chan- 
cellor    would     ap- 
prove of  an  expen-  persSE^**** 
diture  by  the  fiduci-  *"*''2dit*"* 
ary  for  the  benefit  Sf "SSate?**  *' 
of  the  ward  after  it 
was  made,  upon  the  ground  that  it 
was  authorized  by  the  local  law,  he 
may  direct  such  expenditure  in  ad- 
vance, if  the  facts  authorizing  it  are 
made  to  appear.    Thus,  in  the  Field- 
er Case,  supra,  this  court  says:   ''A 
guardian  may  exceed  the  income  of 
the  ward's  estate  when  the  ward  is 
of  such  infirm  health,  or  of  such 
tender  years,  as  requires  the  expen- 
diture.   This  is  a  provision  of  the 
statute;    but   when   authorized    to 
make   such   an   expenditure,    it   is 
only  so  much  of  the  income  as  is  re- 
quired on  account  of  the  condition 
of  his  ward." 


WATSON  V.  WATSON. 

{18S  K^,  516,  i09  8,  W.  6t^.) 
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Further  along  in  the  opinion,  aft- 
er referring  to  the  case  of  Withers 
V.  Hickman,  6  B.  Mon.  292,  in  which 
it  was  held  that  the  guardian  could 
not  encroach  upon  the  capital  of  the 
ward's  estate  in  any  event,  the  court 
said:  'This  rule  has  been,  to  some 
extent  modified  by  the  statute  re- 
ferred to,  and  in  Withers  v.  Hick- 
man, already  cited,  it  was  held  that 
if  the  expenditures  by  the  guardian 
would  have  been  allowed  by  the 
chancellor,  if  called  on,  then  the 
guardian  should  be  credited  by  it; 
and,  while  this  rule  is  equitable,  it 
is  best  always  to  consult  the  chan- 
cellor before  making  extraordinary 
expenditures." 

It  will  thus  be  seen  that  the  court 
not  only  recognized  the  rule  that  the 
ward  might  consult  the  chancellor 
in  advance  as  to  the  propriety  of 
expenditures,  but,  further,  that  it  is 
the  better  rule  in  all  cases  to  do  so. 
Furthermore,  in  the  instant  case 
the  sum  asked  for  expenditures  for 


the  ward  might  well  be  considered 
as  needed  only  for  ordinary  ex- 
penses, since  it  is  shown  by  the 
proof — a  fact  which  we  know  from 
current  history — ^that  the  expenses 
of  living  are  now  ex- 
traordinarily  high,  jndict^^otioe- 
and  the  small  S^^S^^*  •' 
amount  of  $58.75 
cannot  be  considered,  under  present 
conditions,  as  an  excessive  allowance 
for  the  support  and  education  of  the 
ward,  and  to  maintain  him  in  the 
way  and  manner  in  which  he  should 
be  reared.  We,  therefore^  conclude 
that  the  court  had  the  authority  to 
direct  the  guardian  to  expend  the 
present  income  of  the  ward  for  the 
purposes  indicated,  and  the  judg- 
ment so  directing  was  correct.  That 
judgment,  according  to  its  terms,  is 
subject  to  modification  at  any  time, 
to  be  governed  by  the  changed  cir- 
cumstances. 

Wherefore  the  judgment  appealed 
from  in  its  entirety  is  afiSrmed. 


ANNOTATION. 

Subtequent  change  of  beneficiary  as  aflFecting  provisions  of  will  in  relation  to 

proceeds  of  insurance* 


With  the  exception  of  the  reported 
case  (Watson  v.  Watson,  ante,  1575), 
there  seems  to  be  no  case  bearing  on 
the  question  whether  a  change  of  ben- 
eficiary in  a  life  insurance  policy,  sub- 
sequent to  the  execution  of  a  will  dis- 
posing of  the  proceeds  of  the  policy, 
affects  the  provision  of  the  will.  In 
that  case  it  appeared  that  the  testator 
held  two  policies  of  life  insurance, 
payable,  on  his  death,  to  his  estate. 
In  his  will  he  bequeathed  the  insur- 
ance to  his  son  subject  to  a  designat- 
ed charge,  and  made  reference  to  an 
intention  to  assign  the  policy  to  him. 
Subsequently,  he  made  the  son  benefi- 
ciary of  the  insurance  policy,  not  mak- 
ing any  declaration  as  to  a  charge  on 
it.    The  son  refused  to  pay  the  charge. 


claiming  that  th^  provision  in  the 
will  was  revoked  by  the  subsequent 
change  made  in  the  policy.  The  court 
holds  that  the  change  of  beneficiary 
did  not  act  as  a  revocation  of  the  pro- 
vision of  the  will,  but  was  in  further- 
ance of  it,  saying  that,  had  the  testa- 
tor, in  his  will,  said  nothing  about  his 
contemplated  assignment  of  the  pol- 
icy to  his  son,  burdened  with  the  trust 
which  he  placed  on  it  in  his  will,  there 
would  have  been  but  little  question 
that  the  change  of  the  beneficiary  in 
the  policy  indicated  a  change  of  his 
intention,  and  was  a  pro  tanto  revoca- 
tion of  the  will;  but  that,  his  intention 
having  been  expressed  in  the  will,  the 
provision  would  be  upheld. 

J.  C.  L. 
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J.  A.  PUTNAL,  piff.  in  Err., 

V. 

W.  E.  INMAN. 

Florida  Supreme  Court '^  December  16,  1918* 
(_  Fla.  — ,  80  So.  316.) 

Libel  —  information  as  to  credit. 

1.  Merchants  have  the  right  to  organize  for  their  own  protection,  and 
enter  into  mutual  agreements  for  the  purpose  of  giving  each  other  the 
benefit  of  their  knowledge  about  those  in  the  community  who  meet  their 
obligation^  promptly,  and  those  who  do  not;  and  a  conununication  on  this 
subject,  made  by  a  member  of  the  association  to  the  other  members,  is 
privileged,  if  mad^  in  good  faith  and  in  such  a  manner  and  on  such  an 
occasion  as  to  property  serve  the  purposes  of  the  association. 

[See  note  on  this  question  beginning  on  page  1585.] 


—  privilege. 

2.  A  communication,  although^  it 
contains  criminating  matter,  is  priv- 
ileged, when  made  in  good  faith  upon 
any  subject  in  which  the  party  com- 
municating has  an  interest,  or  in  ref- 
erence to  which  he  has  a  right  or 
duty,  and  made  upon  an  occasion  to 
properly  serve  such  right,  interest,  or 
duty,  and  in  a  manner  and  under  cir- 
cumstances fairly  warranted  by  the 
occasion  and  the  duty,  right,  or  in- 
terest, and  not  so  made  as  to  unneces- 
sarily or  unduly  injure  another,  or  to 
show  express  malice. 

[See  17  R.  C.  L.  341.] 

Pleading  —  libel  —  innuendoes  — 
support  in  facts. 

3.  Turning  an  account  over  to  an 
attorney   of  a   merchant's   protective 

Headnotes  1  and  2  by  Browne,  Ch.  J. 


association  for  collection,  with  knowl- 
edge that  he  will  report  the  debtor's 
name  to  other  members  of  the  associa- 
tion, does  not  warrant  innuendoes  in 
a  declaration  for  libel  that  defendant 
meant  that  plaintiff  would  not  pay  his 
debts,  but  obtained  support  by  dis- 
honest and  dishonorable  means,  and 
was  a  deadbeat,  although  the  constitu- 
tion of  the  association  recited  that  its 
purpose  was  to  protect  merchants 
from  persons  of  that  character. 
[See  17  R.  C.  L.  396.] 

Definition  —  trust. 

4.  "Trust,"  in  a  merchant's  agree- 
ment for  protection  against  persons 
unworthy  of''-^  trust,  means  "to  give 
credit  to,"  anB  relates  to  a  person's 
financial  ability  to  pay  his  debts. 


Error  to  the  Circuit  Court  for  Taylor  County  (Home,  J.)  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for 
an  alleged  libel.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Davis  &  Diamond,  for  plain- 
tiff in  error: 

The  publication  in  question  could 
not  possibly  be  libelous  unless  it  af- 
fected plaintiff  in  his  business  or 
trade. 

Stannard  v.  Wilcox  &  G.  Sewing 
Mach.  Co.  118  Md.  151,  42  L.R.A. 
(N.S.)  515,  84  Atl.  335,  Ann.  Cas. 
1914B,  709;  Weeks  v.  News  Pub.  Co. 
117  Md.  126,  83  Atl.  162;  Lumley  v. 
Allday,  1  Cromp.  &  J.  301,  1  Tyrw. 
217.  9  L.  J.  Exch.  62;  Miller  v.  David, 
L.  R.  9  C.  P.  118,  43  L.  J.  C.  P.  N.  S. 


84,  30  L.  T.  N.  S.  58,  22  Week.  Rep. 
332;  Wilson  v.  Cottman,  65  Md.  190, 
3  Atl.  890;  Nichols  v.  Daily  Reporter 
Co.  30  Utah,  74,  3  L.R.A.(N.S.)  339. 
116  Am.  St.  Rep.  79^  83  Pac.  573,  S 
Ann.  Cas.  841;  Townshend,  Libel  k 
Slander,  4th  ed.  §§  145,  147;  Fr>'  v. 
McCord  Bros.  95  Tenn.^0,  33  S.  W. 
568. 

The  alleged  libelous  comnunicatioQ 
was  privileged. 

Montgomery  v.  Knox,  2b  Fla.  595. 
3  So.  211;  McDermott  v.  Unm  Credit 
Co.  76  Minn.  86,  78  N.  W.    96.  79  V 
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W.  673;  Missouri  P.  R.  Co.  v.  Rich- 
mond, 73  Tex.  568,  4  L.R.A.  280,  15 
Am.  St.  Rep.  801,  11  S.  W.  555;  Holt 
V.  Parsons,  23  Tex.  9,  76  Am.  Dec.  49; 
Bradstreet  Co.  v.  Gill,  72  Tex.  115,  2 
L.R.A.  405,  13  Am.  St.  Rep.  768,  9  S. 
W.  753 ;  Coogler  v.  Rhodes,  88  Fla.  248, 
56  Am.  St.  Rep.  170,  21  So.  109. 

The  simple  entry  of  plaintiff's  name 
in  a  list  of  persons  who  were  in  de- 
fault in  the  payment  of  their  accounts 
was  not  a  libel. 

Windisch-Muhlhauser  Brewing  Co. 
V.  Bacon,  21  Ky.  L.  Rep.  928,  53  S.  W. 
520;  Sanders  v.  Hall,  22  Tex.  Civ.  App. 
282,  55  S.  W.  594;  Hollenbeck  v.  Hall, 
103  Iowa,  214,  39  L.R.A.  734,  64  Am. 
St  Rep.  175,  72  N.  W.  518;  25  Cyc. 
258;  Trussell  v.  Scarlett,  18  Fed.  214; 
Locke  V.  Bradstreet  Co.  22  Fed.  771; 
Woodhouse  v.  Powles,  43  Wash.  617, 
8  L.R.A.(N.S.)  783,  117  Am,  St.  Rep. 
1079,  86  Pac.  1063, 11  Ann.  Cas.  54. 

Mr.  William  T.  Hendry,  for  defend- 
ant in  error: 

Plaintiff's  declaration  states  a  cause 
of  action  in  charging  that  the  defend- 
ant, by  reporting  plaintiff's  name  to 
the  association,  and  causing  the  same 
to  be  entered  upon  the  blacklist,  or  list 
of  delinquent  debtors,  published  of  the 
plaintiff  that  he  was  a  person  ''un* 
worthy  of  trust,"  for  such  a  publica- 
tion is  libelous  per  se. 

25  Cyc.  251;  Montgomery  v.  Knox, 
23  Fla.  595,  3  So.  211;  Weston 
V.  Barnicoat,  175  Mass.  454,  49  L.R.A, 
612,  56  N.  E.  619;  Muetze  v.  Tuteur, 
77  Wis.  236,  9  L.R.A.  86,  20  Am.  St. 
Rep.  115,  46  N.  W.  123;  Harnett  v. 
Plumbers'  Supply  Asso.  169  Mass.  229, 
38  L.R.A.  194,  47  N.  E.  1002;  Wood- 
house  V.  Powles,  43  Wash.  617,  8 
L.R.A.  (N.S.)  785,  117  Am.  St.  Rep. 
1079,  86  Pac.  1063,  11  Ann.  Cas.  54; 
Saloman  v.  Armour,  123  Fed.  342; 
Cleveland  Retail  Grocers'  Asso.  v.  Ex- 
ton,  18  Ohio  C.  C.  321 ;  Hazy  v.  Woitke, 
23  Colo.  556,  48  Pac.  1048. 

Browne,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

W^  E.  Inman  sued  J.  A.  Putnal  in 
the  circuit  court  of  Taylor  county 
for  libel.  The  case  was  tried  on  an 
agreed  statement  of  facts,  and  judg- 
ment rendered  for  the  plaintiff,  and 
the  defendant  took  writ  of  error  to 
this  court. 

The  defendant  was  a  member  of 
the  Perry  Merchants'  Protective  As- 
sociation, composed  of  a  number  of 
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the  merchants  of  the  town  of  Perry, 
having  a  constitution  and  6y-laws, 
and  an  agreement,  signed  by  all  its 
members,  which  contained  these  re- 
citals: .^'Whereas,  past  experience 
has  taught  the  undersigned  that 
there  are  those  who  visit  and  for  a 
time  live  in  a  growing  town  like 
Perry,  who  are  inclined  to  live  on 
the  confidence  that  the  merchants 
have  in  humanity,*'  and  "by  reason 
of  such  confidence  the  merchants  of 
the  town  of  Perry  have  time  and 
again  extended  credit  to  those  who 
were  not  worthy  of  such  credit,"  and 
"in  the  past  it  has  been  possible  for 
persons  to  obtain  several  months' 
support  from  all  the  merchants,  on 
account  of  the  lack  of  organization 
on  the  part  of  the  merchants,  by 
trading  with  one  merchant  for  a 
short  while  and  then  with  another, 
etc.,  until  he  had  completed  the 
round." 

The  purpose  of  the  association, 
set  out  in  the  constitution,  was  "the 
protection  of  its  members  against 
loss  by  reason  of  extension  of  credit 
to  those  unworthy  of  trust."  The 
constitution  provided  for  the  ap- 
pointment of  an  attorney,  one  of 
whose  duties  was  "to  furnish  each 
member  of  this  association  with  a 
list  of  all  accounts  placed  in  his 
hands  for  collection  for  any  mem- 
ber of  this  association."  The  agree- 
ment also  provided  that  "when  any 
member  of  this  association  shall  give 
notice  by  and  through  the  attorney 
of  this  association  that  any  person 
has  failed  to  pay  his  or  her  account, 
together  with  the  amount  of  such 
account,  and  that  the  notifying 
merchant  is  no  longer  willing  to 
carry  the  account  of  such  defaulting 
person,  that  none  of  the  members  of 
this  association  shall  thereafter  ex- 
tend credit  to  such  defaulting  per- 
son and  should  any  member  of  this 
association  thereafter  credit  such 
defaulting  person,  said  member  so 
selling  and  crediting  such  defaulting 
person  agrees  to  assume  the  account 
and  accounts  due  the  other  members 
of  this  association,  of  which  such 
member  so  crediting  had  notice: 
Provided,  however,  that  it  shall  be 
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the  duty  of  the  attorney  to  notify 
each  member  of  this  association 
when  any  person  is  reported  in  de- 
fault, together  with  the  amount  of 
the  account  and-  to  whom  it  is  due, 
and,  further,  if  such  account  should 
thereafter  be  paid  by  the  defaulting 
person  or  satisfactorily  arranged, 
then  it  shall  be  the  du^  of  the  at- 
torney to  so  notify  the  members  of 
this  association,  and  all  members 
shall  thereafter  be  released  from  any 
liability  on  account  of  extending 
credit  to  such  party  who  had  there- 
tofore been  in  default/' 

The  constitution  provided  that 
"each  member  should  use  discre- 
tion in  making  reports,  and  should 
not  report  any  person  to  the  attor- 
ney of  this  association,  unless  the 
person,  firm,  or  corporation  mak- 
ing the  report  is  no  longer  willing 
to  carry  the  account  of  the  person 
so  reported  on  his  or  her  books." 

The  declaration  contains  extracts 
from  the  agreement,  and  from  the 
constitution  and  by-laws,  which 
were  attached  to  the  declaration  and 
by  apt  words  made  a  part  thiereof . 
It  alleges  among  other  things  that 
the  defendant  presented  plaintiff 
with  a  bill  for  $14,  which  he  claimed 
he  did  not  owe,  and  that  subse- 
quently the  defendant  "reported  the 
plaintiff's  name  to  the  attorney  of 
said  association,  as  provided  for  in 
rule  1  of  the  discretionary  rules  of 
the  by-laws,  rules,  and  regulations 
of  said  association,  hereinbefore  al- 
leged and  set  forth  as  a  part  of  this 
declaration;  that  the  said  attorney 
of  said  association  thereupon,  in 
accordance  with  the  provisions  of  § 
10  of  article  V.  of  the  constitution 
and  by-laws  of  said  association,  also 
made  a  part  of  this  declaration,  fur- 
nished the  several  members  of  said 
association  with  a  list  containing 
plaintiff's  name  as  being  in  default 
in  an  account  with  the  defendant, 
and  the  said  attorney  then  and 
there  entered  plaintiff's  name  upon 
the  blacklist,  or  list  of  delinquents 
or  persons  in  default  in  their  ac- 
counts, in  the  hands  of  said  several 
members  of  said  association;  and 
the  defendant  then  and  there  and 


thereby  caused  to  be  published  to 
various  persons,  members  of  the 
said  Perry  Merchants'  Protective 
Association,  .  .  .  that  the  plain- 
tiff was  'a  person  who  was  inclined 
to  live  upon  the  confidence  that  the 
merchants  had  in  humanity;'  and, 
further,  that  the  plaintiff  was  a  per- 
son 'not  worthy  of  such  credit ; '  and, 
further,  that  the  plaintiff  was  a 
person  who  would  'obtain  several 
months'  support  from  all  the  mer- 
chants, by  trading  with  one  mer- 
chant a  while  and  then  with  an- 
other,' etc.,  'until  he  had  completed 
the  round;'  meaning  thereby  that 
plaintiff  would  not  pay  his  debts, 
but  obtained  support  for  himself 
and  family  by  dishonorable  and  dis- 
honest methods ;  that  plaintiff  was  a 
deadbeat;  and,  further,  that  the 
plaintiff  was  a  person  'unworthy  of 
trust.' " 

We  do   not  think   that   the   in- 
nuendoes are  supported  by  the  al- 
leged libelous  act  of  piemdm^-iibei 
the  defendant.    The  -4niiiienAo«»- 

1  A.  A.    support  In  facts. 

agreement   set   out 
several  methods  by  which  the  mer- 
chants   of    Perry    had    sustained 
losses,  and  the  constitution  stated 
that  the  purpose  of  the  organization 
was  to  protect  its  members  against 
loss  by  reason  of  extending  credit  to 
those  unworthy  of  trust.    "Trust," 
in   IJie   sense   here 
used,     means     "ta  g;?.T."**"" 
give  credit  to,"  and 
relates  to  a  person's  financial  abil- 
ity to  pay  his  debts. 

It  is  claimed  that  when  the  attor- 
ney of  the  association  gave  notice  in 
writing  to  members  of  the  associa- 
tion that  he  held  for  collection  a 
claim  from  Putnal  to  Inman,  that  it 
was  a  publication,  and  that  Putnal 
was  responsible  for  the  attorney's 
act,  because  when  he  gave  him  the 
claim  he  knew  the  constitution  re- 
quired the  attorney  to  give  notice 
thereof  to  all  the  members.  This  is 
quite  true,  but  was  it  a  publication 
to  the  effect  that  the  plaintiff  be- 
longed to  all  the  objectionable 
classes  that  the  association  sought 
to  protect  its  members  from?  We 
do  not  think  so. 


PUTNAL 
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The  act  of  the  attorney,  in  order 
to  be  the  act  of  the  defendant,  must 
relate  to  some  act  required  by.  the 
constitution,  when  a  member  gives 
a  claim  to  the  attorney  for  collec- 
tion, and  also  to  what  the  attorney 
was  thereupon  required  to  do.  The 
constitution  provided  that  when 
^any  person  has  failed  to  pay  his  or 
her  account,"  and  the  ^'merchant  is 
no  longer  willing  to  carry  the  ac- 
count of  such  defaulting  person,''  he 
may  turn  the  account  over  to  the  at- 
torney for  collection,  and  it  then 
becomes  the  duty  of  the  attorney  to 
notify  all  the  members  of  the  asso- 
ciation. He  is  not  required  to  notify 
all  the  members  that  the  plaintiff 
was  such  a  person  as  described  in 
the  innuendoes,  but  merely  that  the 
plaintiff  was  "in  default,  together 
with  the  amount  of  the  account,  and 
to  whom  it  is  due."  According  to 
the  agreed  statement  of  facts  this 
was  all  that  he  did. 

The  matter  of  extending  credit  is 
a  large  part  of  modem  business,  and 
merchants  have  the  right  to  organ- 
ize for  their  own  protection  and 
agree  to  report  to  each  other  the 
name  of  a  person  to  whom  credit 
has  been  extended,  who  has  failed 
to  pay  his  account,  and  agree  that 
they  will  not  extend  credit  to  such 
person  without  assuming  his  in- 
debtedness. This  is  not  the  same  as 
blacklisting  or  boycotting  by  refus- 
ing to  trade  with  him,  but  is  only  an 
agreement  not  to  extend  him  credit 
without  assuming  whatever  indebt- 
edness he  may  owe  to  any  other 
member  of  the  association. 

In  the  case  of  Woodhouse  v. 
Powles,  43  Wash.  617,  8  L.R.A. 
(N.S.)  783,  117  Am.  St.  Rep.  1079, 
86  Pac.  1063,  11  Ann.  Cas.  54,  the 
court  said :  "Counsel  for  the  appel- 
lant, however,  as  we  understand  his 
argument,  takes  the  position  that 
the  association  was  in  itself  unlaw- 
ful, and  that  the  act  of  the  respond- 
ents in  notifying  their  fellow  mem- 
bers that  the  appellant  was  delin- 
quent on  one  of  his  purchases,  when 
he  was  not  so  delinquent,  was  an 
act  libelous  per  se,  from  which 
malice  is  presumed,  and  entitles  him 
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in  itself  to  recover  substantial  dam- 
ages, without  proofs  of  any  other 
fact.  As  to  the  first  position,  we  do 
not  think  it  tenable.  Courts,  it  is 
true,  uniformly  hold  it  libelous  for 
a  person,  or  association  of  persons, 
to  attempt  to  coerce  the  payment  of 
debts  by  holding  the  debtors  out  to 
the  world  as  being  dishonest  and  un- 
worthy of  credit,  or  to  publish  their 
names  in  circulars,  pamphlets,  and 
books  for  distribution  among  deal- 
ers, as  persons  who  have  contracted 
debts  and  failed  to  pay  them;  but 
no  court,  so  far  as  we  are  advised, 
has  held  it  unlawful  for  dealers  in  a 
common  line  of  goods  to  agree 
among  themselves  not  to  extend 
credit  to  a  peri^on  who  had  defaulted 
in  a  payment  to  some  one  of  them. 
The  right  that  each  one  has  to  pro- 
tect his  legitimate  interests  justifies 
such  an  agreement.  And  it  being 
lawful  to  enter  into  such  an  agree- 
ment, it  is,  of  course,  lawful,  and 
hence  not  libelous,  for  one  party  to 
the  agreement  to  report  to  the  oth- 
ers the  names  of  such  of  his  cus- 
tomers as  have  become  delinquent; 
and  especially  is  this  so  where,  as  in 
this  case,  the  purchaser  is  informed 
in  advance  of  his  purchases  that  a 
denial  of  further  credit  will  be  the 
consequence  of  his  failure  to  pay  at 
the  required  time." 

In  the  case  at  bar  the  plaintiff  was 
informed  in  advance,  by  a  commu- 
nication from  defendant,  that  the 
plaintiff  was  "under  obligation  to 
report  to  the  association's  at- 
torney the  name  of  every  per- 
son who  does  not  pay  his  or 
her  bill  promptly,"  and  that  de- 
fendant "would  dislike  very  much 
to  turn  your  name  over  to  the  asso- 
ciation, as  it  would  probably  affect 
your  credit  in  the  town  of  Perry," 
and  he  was  asked  to  "come  to  see 
us,  and  let  us  have  a  satisfactory 
understanding  of  the  matter," 

In  noting  the  distinction  between 
the  case  of  Muetze  v.  Tuteur,  77 
Wis.  236,  9  L.R.A.  86,  20  Am.  St, 
Rep.  115,  46  N.  W.  123,  and  the  one 
under  consideration,  the  court  in 
the  case  of  Woodhouse  v.  Powles, 
supra,  said :    "But  the  principle  up- 
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on  which  the  case  rests  differs  from 
that  involved  in  the  case  before  us. 
Public  policy  forbids  the  resort  to 
this  method  for  the  purpose  of  col- 
lecting debts,  but  no  rule  of  public 
policy  forbids  a  wholesaler  to  re- 
fuse to  credit  a  retail  dealer  who 
has  made  default  in  his  payments  to 
another  wholesaler,  and  it  follows, 
as  of  course,  that  he  may  resort  to 
any  legitimate  method  for  ascer- 
taining who  is  in  default.  As  we 
hold  that  the  method  pursued  in  this 
case  was  a  legitimate  one,  no  action 
can  be  found  on  that  act  alone.'' 

The  pivotal  question  in  this  case  is 
the  nature  of  the  communication 
made  by  the  defendant  to  the  other 
members  of  the  association  through 
their  attorney.  If  it  was  a  privi- 
leged communication  no  action  will 
lie. 

The  rule  governing  privileged 
communications  is  thus  laid  down 
by  this  court:  "A  communication, 
although  it  contains  criminating 
matter,  is  privileged  when  made  in 

good  faith  upon  any 
wbei-priTiie^e.   gubject  in  whichthe 

party  communicating  has  an  inter- 
est, or  in  reference  to  which  he  has 
a  right  or  duty,  .  .  .  and  made 
upon  an  occasion  to  properly  serve 
such  right,  interest,  or  duty,  and  in 
a  manner  and  under  circumstances 
fairly  warranted  by  the  occasion 
and  the  duty,  right,  or  interest,  and 
not  so  made  as  to  unnecessarily  or 
unduly  injure  another,  or  to  show 
express  malice."  Abraham  v.  Bald- 
win, 52  Fla.  151,  10  L.R.A.(N.S.) 
1051,  42  So.  591,  10  Ann.  Cas.  1148. 
In  order  that  merchants  may  pru- 
dently do  a  credit  business,  it  is  ex- 
pedient for  them  to  know  those  in 
the  community  who  meet  their  ob- 
ligations promptly,  and  those  who 
do  not,  and  they  have  the  right  to 
organize  and  enter  into  mutual 
agreements,  for  the  purpose  of  giv- 
ing each  other  the  benefit  of  their 
knowledge  on  these  subjects,  and  a 
communication  made  by  a  member 

of  the  association 
ri"o"™dVt?"        to  the  other  mem- 

bers,  is  privileged, 
if  made  in  good  faith,  and  in  such  a 


manner  and  on  such  an  occasion  as 
to  properly  serve  the  purpose  of  the 
association. 

It  does  not  appear  from  the 
agreed  statement  of  facts  that  the 
defendants  charged  the  plaintiff 
with  dishonesty  or  dishonorable 
dealings,  or  imputed  to  him  any 
questionable  transaction,  but  only 
that  ^'def  endant  claimed  an  account 
due  by  plaintiff  which  plaintiflf  re- 
fused to  pay,"  and  '*that  thereupon 
the  account  was  placed  with  E.  C. 
Calhoun  for  collection,"  and  that 
Calhoun  "entered  plaintiif' s  name, 
together  with  the  defendant's  name 
and  the  amount  claimed  by  the  de- 
fendant against  plaintiff,  in  a  book 
kept  by  B.  P.  Blanton,  a  member  of 
said  association,"  and  furnished  P. 
F.  Bloodworth  in  writing  with 
plaintiff's  name  and  the  amount  of 
his  account  with  defendant. 

The  agre^d  statement  of  facts  al- 
so shows  that  Calhoun  would  swear 
that  he  did  not  notify  all  the  mem- 
bers of  the  association  that  the  de- 
fendant had  given  him  a  claim 
against  the  plaintiff  for  collection, 
and  that  the  only  persons  notified  by 
him  were  Blanton  and  Bloodworth, 
both  of  whom  were  members  of  the 
association,  and  were  also  his  pri- 
vate clients,  and  that  he  gave  them 
the  information  about  the  claim  at 
their  request  and  as  their  attorney. 
This  is  not  contradicted. 

Even  if  Calhoun,  when  he  notified 
these  parties,  was  acting  as  the  at- 
torney of  the  association,  and  noti- 
fied them  in  accordance  with  the  re- 
quirements of  the  constitution,  such 
notice  was  a  privileged  communica- 
tion, and  it  does  not  appear  that  the 
privilege  was  abused  by  giving  it 
undue  publication  by  proclaiming  it 
to  persons  other  than  members  of 
the  association. 

There  is  nothing  in  the  agreed 
statement  of  facts,  nor  in  the  decla- 
ration itself,  to  show  malice  on  the 
part  of  the  defendant,  nor  did  the 
attorney  of  the  association  disre- 
gard the  restraints  and  qualification 
imposed  by  law  upon  the  publicity 
to  be  given  to  such  communications, 
nor  did  he  exceed  reasonable  bounds 
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in  making:  the  communication.  As 
the  communication  made  by  Calhoun 
to  the  members  of  the  association 
was  privileged,  there  can  be  no  re- 
covery, and  it  is  needless  to  discuss 
the  many  questions  presented  by 
the  assignments  of  error  on  the 
pleadings. 

The  judgment  is  reversed. 

All  concur. 


KOTIL 

The  reported  case  (Putnal  v.  In- 
MAN,  ante,  1580)  is  of  interest  in  con- 
nection with  Turner  v.  Brien,  infra, 
as  solving  a  similar  problem  in  a 
different  way.    Both   cases   involved 
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the  question  of  listing  a  nondealer  as 
unworthy  of  credit  as  libel.  In  Tur- 
ner V.  Brien,  the  publication  under 
consideration  was  regarded  as  libel- 
ous per  se,  and  no  question  of  privi- 
lege was  raised;  but,  in  the  Putnal 
Case,  the  listing  of  plaintiff's  name 
was  held  privileged  upon  the  theory 
that  merchants  have  a  right  to  or- 
ganize for  their  own  protection 
against  those  unworthy  of  credit, 
wherefore  a  list  circulated  among  the 
members  of  the  association  is  priv- 
ileged, provided  the  same  is  done  in 
good  faith,  and  to  further  the  ends  of 
the  association.  This  particular 
phase  of  the  question  is  treated  in  sub- 
division III.  of  the  annotation  follow- 
ing Turner  v.  Brien,  post,  1592. 


JOHN  B.  TURNER 

V. 

SAM  BRIEN,  Appt. 

Jotva  Supreme  Court  ^^  May  17,  19 IS* 

{—  Iowa,  — ,  167  N.  W.  584.) 

Libel  — *  statement  that  one  is  unworthy  of  credit* 

1.  Publishing  in  a  merchants'  credit  book  a  false  statement  that  one  is 
unworthy  of  credit  is  libelous  per  se. 

[See  note  on  this  question  beginning  on  page  1590.] 

Appeal  —  absence  of  excieptions. 

2.  Error  in  rulings  on  admission  of 
evidence  to  which  no  exceptions  were 
preserved  will  not  be  considered  Qn 
appeal. 

[See  2  R.  C.  L.  92.] 

—  refusal  to  instruct  verdict. 

3.  The  court  on  appeal  will  not  con- 
sider a  refusal  of  an  instructed  ver- 
dict, to  which  no  exceptions  are  pre- 
served. 

[See  2  R.  C.  L.  92-94.] 

—  refusal  of  Instructions  —  error. 

4.  There  is  no  error  in  refusing  re- 
quested instructions  which,  so  far  as 
pertinent  to  the  issues  tendered,  are 
given  substantially  by  the  court  in  an- 
other form. 

[See  2  R.  C.  L.  261.] 

Libel  —  statutory  definition. 

6.  The  statutory  definition  of  crim- 
inal libel  is  the  malicious  defamation 
of  a  person,  made  public  by  print  or 
writing,  tending  to  provoke  him  to 
3  A.L.R.--100. 


wrath,  or  to  deprive  him  of  the  bene- 
fits of  public  confidence  and  social  in- 
tercourse, as  applicable  to  civil  ac* 
tions. 

[See  17  R.  C.  L.  262.] 

—  presumptions  raised  by. 

6.  Upon  proof  of  publication  pf  mat- 
ter which  is  libelous  per  se,  the  law 
will  presume  the  falsity  of  the  matter 
charged,  that  the  publication  is  ma- 
licious, and  that  some  damage  fol- 
lows. 

[See  17  R.  C.  L.  417.] 

Evidence  —  burden  of  proof  —  libel. 

7.  One  seeking  damages  for  publica- 
tions not  actionable  per  se  must  show 
falsity,  malice,   and   special   damage. 

[See  17  R.  C.  L.  264,  311.] 

Libel  —  construction. 

8.  In  ascertaining  the  thought  in- 
tended to  be  conveyed  by  a  publica- 
tion alleged  to  be  libelous,  the  court 
cannot  disassociate  the  circumstances 
under  which  the  publication  was  made 
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from  the  libel  itself,  or  the  purpose 
that  prompted  it. 

[See  17  R.  C.  L.  313.] 

Appeal  —  failure  to   instruct  —  right 
to  complain. 

9.  Defendant  in  a  libel  suit  cannot 
complain  of  the  court's  failure  to  in- 
struct the  jury  that  the  publication 
was  libelous  per  se,  and  that  malice 
and  damage  were  presumed. 

[See  2  R.  C.  L.  261.] 

Pleading  —  libel  —  damages. 

10.  Special  damages  need  not  be  al- 
leged to  warrant  recovery  for  a  pub- 
lication which  is  libelous  per  se. 

[See  17  R.  C.  L.  391.] 

Libel  —  interpretation  —  scope  of  in- 
quiry. 

11.  In  determining  whether  .or  not 


a  cipher  publication  in  a  merchants' 
credit  book  is  libelous,  the  court  is  not 
confined  to  the  literal  interpretation 
of  the  language  used,  but  may  regard 
the  thought  conveyed  or  intended  to 
be  conveyed  to  the  reader. 
[See  17  R.  C.  L.  312  et  seq.] 

—  truth  as  defense. 

12.  That  a  publication  in  a  mer- 
chants' protective  book  that  a  cus- 
tomer owed  the  publisher  a  sum  of 
money  was  true  does  not  prevent  the 
publication  from  being  libelous,  if 
the  intent  was  to  convey  information 
that  the  customer  was  not  worthy  of 
credit,  which  was  not  true. 

[See  17  R.  C.  L.  299,  300,  325  et 
seq.] 


Appeal  by  defendant  from  a  judgment  of  the  Municipal  Court  of  Des 
Moines  (Meyer,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  an  alleged  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Dunshee,  Haines,  &  Brody, 

for  appellant: 

The  words  published  were  not  libel- 
ous per  se,  and  there  was  no  proof  of 
special  damages. 

O'Connell  v.  Shontz,  126  Iowa,  709, 
102  N.  W.  807 ;  Hollenbeck  v.  Hall,  103 
Iowa,  214,  39  L.R.A.  734,  64  Am.  St 
Rep.  175,  72  N.  W.  518;  Sterling  v. 
Jugenheimer,  69  Iowa,  210,  28  N.  W. 
559 ;  Achorn  v.  Piper,  66  Iowa,  694,  24 
N.  W.  513;  Homer  v.  Engelhardt,  117 
Mass.  539;  Newbold  v.  J.  M.  Brad- 
street  &  Son,  57  Md.  38,  40  Am.  Rep. 
426 ;  Nichols  v.  Daily  Reporter  Co.  30 
Utah,  74,  3  L.R.A.(N.S.)  339,  116  Am. 
St.  Rep.  796,  83  Pac.  573,  8  Ann.  Cas. 
841. 

The  question  of  whether  words  are 
libelous  per  se  is  one  of  law,  not  fact. 

Sheibley  v.  Ashton,  130  Iowa,  195,106 
N.  W.  618;  Hollenbeck  v.  Hall,  103 
Iowa,  214,  39  L.R.A.  734,  64  Am.  St. 
Rep.  175,  72  N.  W.  518;  Mosnat  v. 
Snyder,  105  Iowa,  500,  75  N.  W.  356; 
Wallace  v.  Homestead  Co.  117  Iowa, 
348,  90  N.  W.  835. 

If  the  matter  published  is  not  libel- 
ous per  se  upon  its  face,  it  cannot  be 
made  so  by  innuendo. 

Wallace  v.  Homestead  Co.  supra. 

Where  words  are  not  actionable  per 
se,  such  matters  as  mental  distress, 
illness,  worry,  and  the  like  do  not 
usually  constitute  special  damage. 

Newell,  Libel  &  Slander,  p.  863; 
Sutherland,  Damages,  3d  ed.  §  1218; 


Achorn  v.  Piper,  66  Iowa,  694,  24  N. 
W.  513;  Prime  v.  Eastwood,  45  Iowa, 
640. 

The  publication  is  not  libelous  per 
se,  for  the  reason  that  the  words  car- 
ry no  necessary  imputation  that  plain- 
tiff is  dishonest. 

Newell,  Libel  &  Slander,  pp.  192- 
197;  Stannard  v.  Wilcox  &  G.  Sewing 
Mach.  Co.  118  Md.  151,  42  L.R.A.(N.S.) 
515,  94  Atl.  335,  Ann.  Cas.  1914B,  709; 
Denney  v.  Northwestern  Credit  Asso. 
55  Wash.  331,  25  L.R.A.(N.S.)  1021, 
104  Pac.  769 ;  Bentley  v.  Reynolds,  26 
S.  C.  L.  (1  McMull.)  16,  36  Am.  Dec. 
251 ;  Platto  v.  Geilfuss,  47  Wis.  491,  2 
N.  W.  1135;  Sanders  v.  Edmonson,  — 
Tex.  Civ.  App.  — ,  56  S.  W.  611; 
McDermott  v.  Union  Credit  Co.  76 
Minn.  84,  78  N.  W.  967,  79  N.  W.  673 ; 
Fry  V.  McCord  Bros.  95  Tenn.  678, 
33  S.  W.  568;  Windisch-Muhlhauser 
Brewing  Co.  v.  Bacon,  21  Ky.  L.  Rep. 
928,  53  S.  W.  520. 

Mr.  S.  B.  Allen,  for  plaintiff: 

The  malicious  defamation  of  a  per- 
son, made  public  by  any  printing  or 
writing,  tending  to  provoke  him  to 
wrath  or  expose  him  to  public  hatred, 
contempt,  or  ridicule,  or  to  deprive 
him  of  the  benefits  of  public  confi- 
dence and  social  intercourse,  ''is  libel- 
ous per  se." 

Morse  v.  Times  Republican  Printing 
Co.  124  Iowa,  707,  100  N.  W,  367; 
Hughes  V.  Samuels  Bros.  179  Iowa, 
1077,    L.R.A.1917F,    1088,   159   N.  W. 
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689;  Sheibley  v.  Ashton,  180  Iowa,  195» 
106  N.  W.  618;  Call  v.  Larabee,  60 
Iowa,  212,  14  N.  W.  237;  Halley  v. 
Gregg,  74  Iowa,  564.  38  N.  W.  416. 

A  publication  which  imputes  an  un- 
willingness or  refusal  to  pay  just 
debts  is  libelous  per  se,  as  tending  to 
destroy  the  party's  reputation  for  in- 
tegrity and  fair  dealing.  So,  it  is  gen- 
erally held  libelous  per  se  to  publish, 
or  cause  to  be  published,  one's  name 
as  a  delinquent  debtor,  or  as  one  un- 
worthy of  financial  credit. 

25  Cyc.  258 ;  Codner  v.  Central  Rat- 
ing Agency,  180  Iowa,  188,  161  N.  W. 
657;  Davis  v.. Hamilton,  86  Minn.  209, 
88  N.  W.  744;  Mertens  v.  Bee  Pub.  Co. 
5  Neb.  (Unof.)  592,  99  N.  W.  847; 
Masters  v.  Lee,  89  Neb.  674,  58  N.  W. 
222;  Muetze  v.  Tuteur,  77  Wis.  236, 
9  L.R.A.  86,  20  Am.  St.  Rep.  115,  46 
N.  W.  128;  18  Am  &  £ng.  Enc.  Law, 
2d  ed.  928 ;  White  v.  Parks,  93  Ga.  633, 
20  S.  E.  78;  HoUenbeck  v.  Ristine,  105 
Iowa,  488,  67  Am.  St.  Rep.  306,  75  N. 
W.  355,  114'  Iowa,  358,  86  N.  W.  377; 
HoUenbeck  v.  Hall,  103  Iowa,  214,  39 
L,R.A.  734,  64  Am.  St.  ftep.  175,  72  N. 
W.  618 ;  Sheibley  v.  Ashton,  130  Iowa, 
195,  106  N.  W.  618. 

Gaynor,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  libel.  Plain- 
tiff is  a  laboring  man.  Defendant 
runs  a  grocery  store.  During  the 
years  1914  and  1916,  plaintiff  be- 
came indebted  to  the  defendant  fc^r 
groceries,  and  appears  not  to  have 
been  able,  or  not  to  have  been  will- 
ing, to  pay.  Thereupon  defendant 
refused  him  further  credit,  and 
plaintiff  went  elsewhere  for  his 
groceries.  Plaintiff  claims  that  his 
failure  to  pay  was  due  to  the  fact 
that  the  defendant  had  overcharged 
him,  and  was  insisting  on  $20,  when 
there  was  in  fact  but  $16  due;  that 
he  offered  to  pay  the  .$16,  but  re- 
fused to  pay  the  $20;  that  the  de- 
fenda^nt  insisted  on  the  $20,  threat- 
ened him  with  personal  violence,  and 
also  threatened  to  see  that  plain- 
tiff lost  his  job.  The  record  shows 
a  clear  dispute  between  the  parties 
as  to  the  amount  due,  and  there  is 
controversy  as  to  the  reasons  as- 
signed by  the  plaintiff  for  refusal  or 
neglect  to  pay.  While  this  contro- 
versy was  on,  the  defendant  caused 
to  be  published  in  a  pamphlet  issued 
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by  a  certain  trust  book  and  credit 
company,  the  following: 

Turner    John.    R.,    pkr.,    802    e 
23d 87— $20.00 

This  was  afterwards  superseded 
by  a  bound  volume,  which  was  is- 
sued on  the  24th  day  of  November, 

1915,  and  in  the  bound  volume  ap- 
peared : 

John    Turner.      Watch,    802    23d 
Court   MSR 

The  publication  contained  a  key 
which  explained  the  language  used 
as  follows:  "M — ^Medium  Pay.  S— 
Slow  Pay.  R — ^Party  reporting 
would  require  cash  in  future  deal- 
ings." 

The  figure  "37,"'  appearing  in  the 
first  report  before  the  figure  *'$20," 
indicates  the  party  conveying  the 
information  to  the  credits  company 
for  publication,  and  this  record 
shows  that  the  person  so  indicated 
was  the  defendant  in  this  suit.  The 
explanation  given  by  a  witness  who 
had  knowledge  of  the  internal 
workings  of  this  credit  company  is 
that  the  report  indicates  that  on 
the  23d  day  of  February,  1915,  the 
defendant  reported  that  the  plain- 
tiff was  indebted  to  him  in  the  sum 
of  $20.  The  letter  "R''  indicates 
that  the  defendant  reported  that  he 
would  not  extend  further  credit  to 
the  plaintiff;  that  he  would  require 
cash.  This  publication  was  made  by 
the  company  for  the  enlightenment 
of  retail  dealers  from  whom  plain- 
tiff might  desire  to  make  purchases. 
Each  subscriber  to  this  company  re* 
ceives  one  of  these  publications, 
with  a  key  explaining  the  meaning 
of  the  entries  opposite  the  name  of 
each  party  complained  of.  In  the 
fall  of  1915,  the  plaintiff  made  ar- 
rangements with  the  defendant  to 
pay  this  account,  and  completed  his 
payment  in  the  month  of  January, 

1916.  He  paid  the  sum  of  $16  in 
full  of  the  account.  These  publica- 
tions still  appeared  in  the  bound 
volume,  unchanged,  after  the  ar- 
rangements had  been  made  for  pay- 
ment and  after  pa3rment  was  made. 
Plaintiff    daims    that   after   these 
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publications  were  made  he  was  re- 
fused credit  by  various  merchants; 
that  said  publications  were  intended 
to,  and  did,  provoke  the  plaintiff  to 
wrath,  and  did  deprive  him  of  the 
benefit  of  public  confidence  and  in-* 
tercourse,  and  exposed  him  to  pub- 
lic hatred  and  ridicule,  and  that  said 
publication  was  made  for  the  pur- 
pose of  disgracing  this  plaintiff 
among  the  retail  dealers  of  Des 
Moines,  and  that  it  had  the  effect 
intended ;  that  after  said  publication 
he  applied  to  several  firms  for  cred- 
it, and  was  refused;  that  some  of 
said  parties,  after  reference  to  this 
book,  refused  credit  to  him. 

This  statement  is  sufficient  for 
the  purpose  of  an  intelligent  review 
of  the  matters  complained  of  on 
this  appeal.  The  jury  returned  a 
verdict  for  the  plaintiff  for  $250, 
which  was  reduced  by  the  court  to 
$75,  and  judgment  entered  in  favor 
of  the  plaintiff  for  $75.  From  this 
judgment  defendant  appeals,  and 
complains : 

(1)  That  the  court  erred  in  its 
ruling  on  the  admission  of  evidence ; 

but  as  no  exceptions 
o/'S«lp«on.r''   were    preserved    to 

these  rulings  they 
will  not  be  considered. 

(2)  That  the  court  erred  in  over- 
ruling a  motion  made  by  the  de- 
fendant at  the  con- 

7t'r«e7  TeiSiir     clusion    of   all    the 

evidence,  for  an  in- 
structed verdict.  No  exceptions 
were  preserved  to  this,  and  it  is  not, 
therefore,  considered. 

(3)  The  court  erred  in  refusing 
to  give  certain  instructions  asked  by 
the  defendant.  As  to  this  we  have 
to  say  that,  in  so  far  as  the  instruc- 
tions asked  we^e  pertinent  to  the 
issues  tendered,  they  were  given 
substantially  by  the  court  in  the 

^refusal  of  In-  mstructions  giveii 
atrnctiona^  to    the    jury,    and, 

•"*•'•  therefore,    the    re- 

fusal was  Without  prejudice. 

The  other  complaints  are  bot- 
tomed on  the  thought  that  the  pub^ 
lication  is  not  libelous  p^  se,  and 
that,  therefore,  speciad  damages 
must  be  alleged  and  proved  before 


plaintiff  is  entitled  to  recover.  It  is 
further  urged  that  the  court  should 
have  said  to  the  jury  that  the  words 
are  not  actionable  per  se,  and  that 
no  recovery  could  be  had  except  on 
proof  of  special  damages.  It  is  to 
these  last  propositions  that  we  ad- 
dress ourselves. 

The  plaintiff  in  his  petition  alleges 
that  the  publication  was  false  and 
untrue,  and  known  to  be  false  and 
untrue  by  the  defendant  herein 
when  he  caused  the  same  to  be  pub- 
lished arid  circulated;  that  he 
caused  the  publication  to  be  made 
with  the  intent  to  provoke  the  plain- 
tiff herein  to  wrath,  and  to  deprive 
him  of  the  benefit  of  public  confi- 
dence, and  for  the  sole  purpose  of 
disgracing  this  plaintiff  among  re- 
tail dealers  in  Des  Moines ;  that  the 
same  was  published  wilfully  and 
maliciously,  and  for  the  purpose 
and  intent  aforesaid ;  that  the  effect 
of  said  publication  waa  to  deprive 
plaintiff  of  the  benefits  of  public 
confidence  in  the  city  of  Des  Moines, 
and  that  he  has  been  damaged 
thereby. 

Criminal  libel  is  defined  by  our 
statutes     to     be     "the     malicious 
defamation  of  a  person,  made  pub- 
lic by  any  printing,  writing,    .    .    . 
tending  to  provoke  him  to  wrath 
•     .     .     or  to  deprive  him  of  the 
benefits    of   public    confidence    and 
social  intercourse."     Code  1897,   § 
5086.    And  this  definition  has  been 
accepted  as  applica- 
able  to  civil  actions,  diinm^!''**'^ 
See      Stewart      v. 
Pierce,  93  Iowa,  136,  61  N.  W.  388. 

It  has  been  the  general  holding 
by  this  court  that  any  publication 
which  comes  within  the  statutory 
definition  of  libel  is  actionable  per 
se;    that    is,    upon 

the   proof  of  such  7£'.^"b?.**'*"' 
publication,  the  law 
will  presume  the  falsity  of  the  mat- 
ter  charged,   that   the   publication 
was   with   malice,   and   that   some 
dami^ge  follows.     In  this  it  differs 
from      publications  fi^ae«oe-.iMi.w 
which  are   not  ac-  f«»,®'  p'oof- 
tionable  per  se.    In       * 
such    publications    the    burden    of 
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proof  remains  upon  the  plaintiff  in 
respect  to  all  these  matters,  and  re- 
covery can  be  had  only  upon  the  alle- 
gation of  proof  of  special  damages. 
It  seems  to  be  the  thought  of  the 
defendant  that  in  construing  this 
publication  we  are  confined  to  a 
literal  interpretation  of  the  lan- 
guage used,  disassociated  from  the 
purposes  and  intent  and  €onse^ 
quences  that  may  follow  from  the 
thought  which  is  suggested  by  the 
language  used.  If  the  publication  is 
made  maliciously,  and  for  the  pur- 
pose and  with  the  intent  of  injuring 
the  plaintiff,  and  would,  in  its  ordi- 
nary meaning  and  purpose,  tend  to 
expose  one  to  public  hatred,  con- 
tempt, or  ridicule,  or  deprive  him  of 
public  confidence  or  esteem,  it  is  ac- 
tionable per  se;  that  is,  if,  upon 
the  face  of  the  publication,  this 
would  be  the  usual  and  ordinary 
effect  upon  the  minds  of  other  people 
to  whom  it  comes,  it  must  be  pre- 
sumed that  it  had  that  effect, — ^the 
effect  that  it  usually  and  ordinarily 
has  upon  the  mind.  It  is  the 
thought  conveyed  to  the  minds  of 
others  by  the  publication  that  pro- 
duces the  poison  which  defames  the 
good  name  and  character  of  the  per- 
son assailed.  If  the  effect  of  such 
publication  is  usually  and  ordinarily 
to  convey  to  the  mind  the  existence 
of  an  assumed  fact  that  affects 
prejudicially  one  about  whom  the 
publication  is  made,  or  tends  to 
provoke  him  to  wrath,  or  to  expose 
him  to  public  hatred,  contempt,  or 
ridicule,  or  to  deprive  him  of  public 
confidence  or  esteem,  the  law  pre- 
sumes that  it  worked  that  effect, 
and  the  burden  is  on  the  defendant 
to  negative  these  presumptions. 
The  jury  could  well  find  the  thought 
conveyed  and  intended  to  be  con- 
veyed was  that  the  plaintiff  was  not 
worthy  of  credit.  It  was  a  warning 
to  the  public  not  to  trust  him.  Such 
publications  usually  and  ordinarily 
have  the  effect  of  depriving  one  of 
public  confidence  and  esteem.  The 
general  rule  is  that  any  publication 
concerning  a  person  or  his  affairs. 
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which,  from  its  nature,  necessarily 
must  or  presumably  will,  as  its 
natural  and  proximate  consequence, 
occasion  him  pecuniary  loss,  is  libel- 
ous per  se.  To  say  of  one,  "I  have 
trusted  him,  he  has  failed  me;  I 
would  not  trust  him  again,''  and  to 
publish  this,  is  to  say  to  the  public : 
**This  one  is  not  worthy  of  your  con- 
fidence or  your  credit.  You  should 
require  cash  of  him  in  your  deal- 
ings." The  record  shows  a  clear  dis- 
pute, not  only  as  to  the  account,  but 
as  to  why  the  account  was  not  paid. 
In  ascertaining  the  thought  in- 
tended to  be  conveyed  by  this  pub- 
lication, we  cannot  disassociate  the 
circumstances  un- 
der which  the  pub-  Jiy»^«»-*«"*'««- 

lication  was  made 
from  the  publication  itself,  or  the 
purpose  that  prompted  it.  The 
jury  could  well  find  that,  while  the 
credit  company  published  the  in- 
formation for  the  good  of  its 
patrons,  this  was  not  the  purpose  of 
the  defendant.  The  purpose  was  to 
expose  plaintiff  to  contempt,  and  to 
deprive  him  of  the  confidence  and 
esteem  of  the  public,  and  to  affect 
his  credit  and  standing  among  the 
retail  business  men  of  Des  Moines. 
This  the  jury  could  well  have  said 
under  this  record.  This  is  the  pur- 
pose which  the  plaintiff  charges  the 
defendant  with  having  intended  to 
accomplish  by  the  publication. 
There  is  evidence  that  ttie  purpose 
was  accomplished.  The  words  were 
actionable  per  se  as  statement  tbat 

charged.       The    evi-    one  !•  nnvrorthy 

dence  supports  the  •'•''**"• 
allegations  of  the  petition.     Dam- 
ages are  presumed. 

It  is  true  the  court  should  have 
told  the  jury  in  its  instructions  that 
the  words  were  ac- 
tionable per  se,  and  ^^^n*"c*""'* 
that     malice     and  p,*K/®  ''•■*" 
damages  were  pre- 
sumed, but  its  failure  to  do  this  did 
not  prejudice  any  right  defendant 
had  in  this  suit,  and  of  this  it  cannot 
complain.    Special  damages  are  re- 
quired to  Ife  alleged  and  proved  only 
wlien  the  publication,  with  its  at- 
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tending  facts  and  circumstances,  is 

such  that  damages 
^amlSST"*^*'     do     not     naturally 

arise  from  the  pub- 
lication. If  the  publication,  with  its 
attending  circumstances,  is  such 
that  the  court  can  presume  legally 
that  injury  followed  as  a  natural 
and  inevitable  consequence  of  the 
act  complained  of,  then  there  is  no 
occasion  that  the  plaintiff  allege 
and  prove  special  or  peculiar  dam- 
ages. If  the  publication  complained 
of  usually,  ordinarily,  and  naturally 
detracts  from  the  reputation  and 
standing  of  the  plaintiff,  and  tends 
proximately  and  naturally  to  de- 
prive him  of  public  confidence  and 
esteem,  and  is  maliciously  made, 
then  it  is  libelous  per  se,  and  special 
or  peculiar  damages  are  not  re- 
quired to  be  alleged  or  proved.  The 
injury,  however,  must  flow  from 
the  publication,  but  not  neces- 
sarily from  a  literal  interpretation 
of  the  words  used  in  the  publication. 

wbei-mterp^  ^  IS  the  thought 
tation— scope        convcyed,    not    the 

the  harm.  One  who  is  charged  with 
refusing  to  pay  an  honest  debt  is 
charged  with  dishonesty, — a  charge 
which,  if  believed,  affects  his  good 
name,  fame,  and  reputation  among 
his  fellows,  and  deprives  him  of 
public  confidence  and  esteem.  We 
say,  therefore,  that  the  plaintiff 
charged  a  publication  which  was 
libelous  per  se,  and  that  the  proof 
supports  the  charge. 


It  is  contended  that  the  publica- 
tion was  true.  In  its  litersd  inter- 
pretation we  may  assume  that  this 
contention  is  right,  but  in  the  broad- 
er scope  and  purpose  of  the  publi- 
cation it  is  not  shown  to  be  true.  It 
may  be  true  that  the  plaintiff  owed 
the  defendant  a  sum 
of  money.  It  may  ^*;*i^  *■  **" 
be  true  that  the  de- 
fendant would  not  thereafter  trust 
him,  but  it  is  not  true  or  shown  to 
be  true  that  the  plaintiff  was  not 
worthy  of  credit,  and  that  others^ 
dealing  fairly  with  him,  could  not 
trust  him;  and  this  is  the  thought 
which  the  jury  could  well  find  the 
defendant  intended  to  convey,  and 
did  convey,  by  the  publication  made* 
As  supporting  these  conclusions,  see 
Codner  v.  Central  Credit  Rating 
Agency,  180  Iowa,  188,  161  N.  W. 
657;  Hughes  v.  Samuels  Bros.  179 
Iowa,  1077,  L.R.A.1917F,  1088,  159 
N.  W.  589 ;  Sheibley  v.  Ashton,  130 
Iowa,  195,  106  N.  W.  618 ;  Morse  v. 
Times-Republican  Printing  Co.  124 
Iowa,  707,  100  N.  W.  867 ;  Halley  v. 
Gregg,  74  Iowa,  564,  38  N.  W.  416 ; 
Call  V.  Larabee,  60  Iowa,  212,  14  N* 
W.  287. 

Upon  the  whole  record  we  find  no 
ground  for  interfering  with  the 
judgment  of  the  court  below,  and 
the  cause  is  affirmed. 

Preston,  Ch.  J.,  and  Weav^  and 
Stevens,  JJ.,  concur. 

Petition  for  rehearing  denied, 
September  23,  1918. 


ANNOTATION. 
Libel:   listing  nontrader  as  unworthy  of  credit 


I.  Scope,  1590. 
II.  In  general,  1690. 

III.  Privileged  communicationB»  1692. 

IV.  Sufficiency  of  pleadings,  1593. 

/.  Scope, 

The  present  annotation  is  confined 
strictly  to  the  question  whether  the 
publishing  or  listing  of  the  name  of 
a  person  other  than  a  dealer  or  a  trad* 
er,  in  a  merchants'  credit  l&ook  or  list, 
as    unworthy    of   credit,    is    libelous. 


This  limitation,  of  course,  excludes  the 
class  of  cases  illustrated  by  Muetze  v. 
Tuteur  (1890)  77  Wis.  236,  9  L.R.A. 
86,  20  Am.  St.  Rep.  115,  46  N.  W.  123, 
where  the  complaining  party  was  in 
business,  and  his  credit  as  a  dealer 
was  inipugned. 

II,  In  general. 

The  listing  or  publishing  of  one's 
name  as  a  delinquent  debtor  may  be 
libelous,  notwithstanding  the  publica- 
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tion  is  of  him  as  an  individual,  and 
not  in  relation  to  any  business  or  pro- 
fession carried  on  or  practised  by  him; 
since  the  charge  may  be  such  as  natu* 
rally  tends  to  injure  his  standing  in 
the  community,  and  lower  him  in  the 
esteem  and  respect  of  the  public.  It 
was  expressly  so  held  in  McDermott 
V.  Union  Credit  Co.  (1899)  76  MiniL 
84,  78  N.  W.  967,  on  rehearing  in 
(1899)  76  Minn.  88,  79  N.  W.  678.  In 
this  case  the  court,  upon  the  original 
argument,  held  that  a  false  publica- 
tion of  plaintiff's  name  on  a  mer- 
chants' credit  list,  as  "slow"  pay,  was 
libelous  per  se  within  the  above-stated 
rule;  but,  upon  reargument,  reached 
a  different  conclusion,  saying  that  the 
publication,  wlien  construed  in  con- 
nection with  the  full  key  to  the  list, 
indicated  merely  that  the  plaintiff  did 
not  always  pay  promptly,  weekly  or 
monthly,  or  even  on  demand,  but  that 
he  did  pay  without  being  "pushed," 
and  without  the  necessity  of  taking 
legal  proceedings  against  him;  and 
that  he  did  not  dispute  his  bills,  refuse 
pajrment,  or  break  his  promises  to  pay ; 
wherefore,  the  publication  did  not  ap- 
preciably injure  his  reputation  for  in- 
tegrity or  honesty,  or  destroy  the  es- 
teem aiid  respect  of  his  neighbors,  and 
was  not  actionable  per  se.  And  in 
Turner  v.  Brien  (reported  herewith) 
ante,  1585,  it  was  held  that  the  false 
listing  in  a  merchants'  credit  book  of  a 
non trader  as  one  who  refuses  to  pay 
a  debt  (the  amount  of  which  was  in 
dispute),  and  a  poor  credit  risk,  is 
libelous  per  se  in  that,  upon  the  face 
of  the  publication,  the  ordinary  effect 
upon  the  public  mind  would  be  to  make 
them  regard  him  as  unworthy  of  cred- 
it. So,  in  Werner  v.  Vogeli  (1901)  10 
Kan.  App.  536,  68  Pac.  607,  where  a 
nontrader,  who  owed  defendant  noth- 
ing, was  listed  in  the  credit  book  of  a 
merchants'  association  as  "bad  pay," 
and  "unworthy  of  credit,"  it  was  held 
that  such  publication  was  libelous,  the 
law  presuming  that  such  a  false  pub- 
lication is  malicious.  In  Tuyes  v. 
Chambers  (1919)  144  La.  — ,  81  So. 
265,  it  was  held  that  the  printing  and 
publishing  of  a  nontrader's  name  on  a  j 
list  of  delinquent  debtors  as  part  of  a 
plan  to  extort  money  claimed  to  be  due, 


and  with  the  intent  to  impute  a  re- 
fusal to  pay  just  debts  and  destroy 
plaintiff's  reputation  for  integrity,  is 
libelous  per  se.  And,  in  Georgia,  the 
rule  is  that  if  a  merchants'  association 
falsely  and  maliciously  blacklist  and 
publish  a  person  as  a  delinquent  debt- 
or, when  in  fact  he  owes  nothing,  the 
publication  is  libelous  per  se,  since  it 
tends  to  some  extent  to  injure  his 
reputation,  render  him  in  some  degree 
odious,  and  expose  him  to  public  con- 
tempt. See  White  v.  Parks  (1894)  93 
Ga.  683,  20  S.  E.  78,  and  Western  U. 
Teleg.  Co.  v.  Pritchett  (1899)  108  Ga, 
411,  34  S.  E.  216. 

On  the  other  hand,  some  lists  have 
been  held  not  to  be  libelous  per  se. 
Thus,  in  McDonald  v.  Lee  (1914)  246 
Pa.  253,  L.R.A.1916B,  915,  92  Atl.  185, 
it  was  held  that  it  was  not  libelous 
per  se  for  a  member  of  a  medical  as- 
sociation to  contribute  the  name  of  a 
slow-pay  patient  to  a  confidential  list 
prepared  by  the  association  for  the 
benefit  of  its  members,  there  being 
nothing  upon  the  face  of  the  publica- 
tion to  indicate  its  purpose,  and  the 
list  being  printed  in  such  a  manner 
that  no  one  but  a  member  would  know 
its  meaning.  And  in  Fry  v.  McCord 
Bros.  (1895)  95  Tenn.  678,  33  S.  W. 
568,  it  was  held  that  the  publication 
in  an  abstract  of  unsettled  accounts 
issued  by  a  commercial  agency,  of  a 
memorandum  that  one  not  a  merchant 
or  trader  was  indebted  in  a  certain 
sum,  in  connection  with  a  special  no- 
tice to  the  effecjb  that  the  information 
was  furnished  in  strict  confidence,  for 
the  exclusive  use  and  benefit  of  the 
subscribers,  was  not  libelous  per  se, 
since  the  publication  on  its  face  was 
not  injurious.  The  court  said: 
"Words  which  upon  their  face,  and 
without  the  aid  of  extrinsic  proof,  are 
injurious,  are  libelous  per  se;  but  if 
the  injurious  character  of  the  words 
appear  not  from  their  face,  in  their 
usual  and  natural  signification,  but 
only  in  consequence  of  extrinsic  cir- 
cumstances, they  are  not  libelous  per 
se.  .  .  .  Looking  alone  to  the 
words  used  in  the  pamphlet,  we  are  of 
opinion  that,  taken  in  their  ordinary 
and  usual  and  natural  sense  and  mean- 
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ing,  they  are  not  libelous  or  injurious 
on  their  face,  or  per  se." 

However,  in  some  cases  falling  with- 
in the  scope  of  the  present  annotation, 
the  courts  have  applied  the  rule  that, 
where  the  words  published  are  capable 
both  of  a  harmless  and  an  injurious 
meaning,  it  is  a  question  for  the  jury 
which  meaning  the  reader  would,  on 
the  particular  occasion  in  question, 
have  reasonably  given  to  the  words. 
Thus,  in  Getchell  v.  Merchant  Tailors' 
Exch.  (1892)  26  Ohio  L.  J.  233,  where 
a  protective  association  published  a 
list  of  judgments  held  by  members 
against  customers,  and  applied  the 
word  "delinquent"  to  each  judgment 
debtor,  it  was  held  that  the  question 
whether  the  publication  was,  under  all 
the  surrounding  facts  and  circum- 
stances as  to  such  a  debtor,  open  to 
the  innuendo  that  he  had  dishonestly 
and  dishonorably  evaded  and  refused 
to  pay  such  claim,  and  was  not  entitled 
to  the  confidence  and  respect  of  the 
community,  etc.,  so  as  to  constitute  a 
libel,  was  one  for  the  jury.  And  in 
Cleveland  Retail  Grocers'  Asso.  v. 
Exton  (1899)  18  Ohio  C.  C.  321,  10 
Ohio  C.  D.  146,  it  was  held  that  the 
language  used  in  a  ''delinquent  book," 
purporting  to  have  been  ''compiled 
from  the  reports  of  delinquent  cus- 
tomers" furnished  by  members  of  the 
association,  and  to  contain  "the  names 
of  people  who  in  the  past  have  failed 
to  pay  their  grocery  bills,  and  are  un- 
worthy of  credit,"  was  susceptible  of 
being  construed  as  tending  to  expose 
the  listed  debtors  to  public  hatred, 
contempt,  or  ridicule,  and  deprive 
them  of  the  benefit  of  public  confi- 
dence and  social  intercourse,  so  as  to 
entitle  one  so  listed  to  have  the  ques- 
tion whether  or  not  the  list  was  a  libel 
submitted  to  the  jury.  And  again,  in 
Traynor  v.  Sielaff  (1895)  62  Minn. 
420,  64  N.  W.  916,  it  was  held  that  the 
mere  listing  of  a  delinquent  debtor's 
name  on  a  merchant  association's 
"special  reference  list  of  unsettled 
claims,"  with  a  cipher  rating,  is  not, 
standing  alone  and  unexplained,  libel- 
ous, yet  the  words  used  are  reason- 
ably susceptible  of  a  defamatory 
meaning,  and  the  complaint  alleges 
and  the  proof  tends  to  show  the  con- 


nection in  which  the  words  were  used, 
their  meaning,  and  how  they  were  un- 
derstood by  the  persons  to  whom  the 
publication  was  sent,  and  that  the 
same  were  defamatory,  the  question 
whether  the  publication  was  libelous 
was  for  the  jury.  In  Masters  v.  Lee 
(1894)  39  Neb.  574,  68  N.  W.  222.  it 
was  held  that  the  court  should  have 
instructed  the  jury  to  the  effect  that 
if  a  person's  name  (a  case  of  a  non- 
trader)  was  placed  in  a  merchants' 
credit  book  to  stop  his  credit  and  to 
compel  payment  of  an  alleged  debt, 
and  that  thereby  the  plaintiff's  credit 
was  injured,  the  defendant  should  be 
found  liable. 

It  should  be  noted,  in  connection 
with  the  cases  which  hold  that  the 
question  of  libel  is  one  for  the  jury 
under  the  facts,  that,  according  to  the 
general  rule  of  libel,  where  the  publi- 
cation under  consideration  does  not 
amount  to  libel  per  se,  the  question  is 
not  one  for  the  jury  in  the  absence  of 
allegation  and  proof  of  special  dam- 
ages ;  since  such  damages  are  essential 
to  a  recovery  for  a  publication  which 
is  not  libelous  per  se.  In  other  words, 
the  court  ordinarily  should  dismiss 
the  action,  if  the  publication  is  not  re- 
garded as  libelous  per  se,  unless  spe- 
cial damages  have  been  alleged  and 
proved.  For  cases  which  illustrate 
such  a  state  joi  facts,  see  McDonald  v. 
Lee  (1914)  246  Pa.  253,  L.R.A.1916B, 
915,  92  Atl.  135,  and  Fry  v.  McCord 
Bros.  (1895)  96  Tenn.  678,  33  S.  W. 
668.  In  the  latter  case  it  was  also 
held  that  the  question  whether  a  pub- 
lication is  libelous  per  se  is  one  of  law 
for  the  court. 

JJI,  Privileged  communicaUons, 

In  a  few  cases,  the  question  under 
consideration  has  been  treated  as  one 
of  privileged  communication. 

Thus,  in  PUTNAL  v.  Inman  (reported 
herewith)  ante,  1580,  the  court  laid 
down  the  rule  that  merchants  have  a 
right  to  organize  for  their  own  protec- 
tion, against  "extension  of  credit  to 
those  unworthy  of  trust,"  by  entering 
into  agreements  to  give  each  other  the 
benefit  of  their  knowledge  about  those 
who  do  not  meet  their  obligations,  as 
well  as  not  to  extend  credit  to  a  per- 
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son  listed  as  a  delinquent;  in  conse- 
quence of  which,  the  listing  of  a  de- 
linquent debtor's  name  for  circulation 
among  the  members  of  the  association 
is  privileged,  when  made  in  good  faith 
and  for  the  purpose  of  serving  the 
ends  of  the  association. 

But  it  seems  that  the  listing  of  a 
nondealer's  name  as  unworthy  of  cred- 
it is  not  privileged,  when  done  for  the 
purpose  of  coercing  pasnnent,  rather 
than  as  a  mere  protective  measure. 
Thus,  in  Traynor  v.  Sielaff  (1895)  62 
.  Minib  420,  64  N.  W.  915,  it  was  held 
that  the  listing  of  one's  name  as  a  de- 
linquent was  not  privileged,  where  it 
was  shown  that  the  real  purpose  of 
publication  was  to  coerce  plaintiff  to 
pay  a  disputed  bill,  rather  than  for 
the  protection  of  the  defendant's  pri- 
vate interests.  And  in  Western  U. 
Teleg.  Co.  v.  Pritchett  (1899)  108  Ga. 
411,  34  S.  E.  216,  a  similar  conclusion 
was  reached,  it  having  been  held  that 
a  written  communication,  which  in 
effect  "blacklisted"  plaintiff  as  a  de- 
linquent debtor  of  the  writer,  when  he 
in  fact  owed  the  writer  nothing,  was 
not  privileged  on  the  ground  that  it 
was  ir.ade  to  protect  the  writer's  in- 
terest in  a  matter  where  it  was  con- 
cerned, by  expectations  of  similar  no- 
tifications from  the  addressee,  under 
an  agreement  to  exchange  confidential 
information  as  to  their  respective  de- 
linquent debtors. 

IV.  Sufficiency  of  pleadings. 

The  elements  essential  to  libel  need 
not  be  specifically  charged  in  so  many 
words,  if  by  fair  implication  and  rea- 
sonable interpretation  the  language 
used  has  that  effect.  This  was  ex- 
pressly ruled  in  Tuyes  v.  Chambers 
(1919)  144  La.  — ,  81  So.  265. 

And  in  Traynor  v.  Sielaff  (1895)  62 
Minn.  420,  64  N.  W.  915,  a  complaint 
which  alleged  the  false  and  malicious 
publication  of  plaintiff's  name  on  the 
delinquent  list  of  a  Merchants'  Pro- 
tecrtive  Association,  and  set  out  the 
formula  used,  alleged  an  intent  to 
thereby  impute  insolvency  and  dis- 
honesty in  business,  and  that  the  list 
was  so  understood  by  its  readers,  was 
held  to  state  a  cause  of  action  4n  libel. 

And  in  Cleveland  Retail  Grocers' 
Asso.  V.  Exton   (1899)   18  Ohio  C.  C. 


321,  10  Ohio  C.  D.  145,  it  was  held  that 
a  petition  in  libel  which  alleged  that 
defendant  published  a  book  entitled 
"A  Delinquent  Book,"  that  the  book 
expressly  stated  that  it  was  ''compiled 
from  the  reports  of  delinquent  custom- 
ers .  .  .  who  in  the  past  have 
failed  to  pay  their  grocery  bills,  and 
are  unworthy  of  credit,"  and  that  the 
quoted  words  meant  that  the  listed 
persons,  including  the  plaintiff,  were 
dishonest,  deceitful,  and  unworthy  of 
credit,  and  had  been  found  guilty  of 
fraudulently  and  dishonestly  evading 
and  refusing  to  pay  their  just  debts, 
stated  a  cause  of  action  sufficient  to 
warrant  the  admission  of  evidence  and 
the  submission  of  the  case  to  a  jury. 

In  Ingraham  v.  Lyon  (1894)  105  Cal. 
254,  38  Pac.  892,  a  complaint  in  libel 
which,  in  effect,  alleged  that  defend- 
ant members  of  a  Merchants'  Protec- 
tive Association  placed  plaintiff's 
name  upon  the  association's  ''black- 
list," that  such  publication  was  intend- 
ed to  charge,  and  have  it  understood 
and  believed,  "that  plaintiff  was  a  per- 
son engaged  in  making  accounts 
which  he  never  paid  or  intended  to 
pay,  and  was  dishonest  and  wholly  un- 
fit and  unworthy  of  credit,"  that  the 
publication  was  understood  by  those 
to  whom  it  was  made  as  conveying 
such  meaning  and  charge  against  the 
plaintiff,  and  that  such  publication 
was  made  without  cause  "and  out  of 
pure  malice,"  was  held  to  state  a  cause 
of  action  good  as  against  a  general  de- 
murrer, especially  since  the  California 
statutes  require  that  the  allegations 
of  a  pleading,  for  the  purpose  of  de- 
termining its  effect,  shall  be  liberally 
construed  with  a  view  to  substantial 
justice  between  the  parties. 

So,  in  White  v.  Parks  (1894)  93  Ga. 
633,  20  S.  E.  78,  a  declaration  in  libel 
which  alleged  in  substance  that  the  de- 
fendants, members  of  a  merchants'  as- 
sociation, published  and  caused  to  be 
published  a  false  and  malicious  libel 
of  and  concerning  the  plaintiff,  by 
placing  his  name  upon  a  list  of  de- 
linquent debtors,  thereby  representing 
that  he  was  indebted  to  such  defend- 
ants, when  in  fact  he  owed  them  noth- 
ing, was  held  good  as  against  a  gen- 
eral demurrer.  G.  J.  C. 
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MARY  THOMPSON,  Appt., 

V. 

ADELBERG  &  BERMAN. 

KentucHcp  Court  of  Appeals  —  Ootoher  1,  1018. 

» 

(181  Ky.  487,  205  S.  W.  558.) 

Libel  —  placards  requesting  payment  of  debt. 

1.  Placing  in  the  windows  of  a  debtor's  house  and  on  supports  near  the 
sidewalk,  so  that  the  public  may  see  them,  cards  printed  in  large  t3i)e  stat- 
ing that  ''collector  was  here,"  and  requesting  debtor  to  call  and  pay,  is 
libelous  per  se. 

[See  note  on  this  question  beginning  on  page  1596.] 

—  what  constitutes. 

2.  To    render    written    or    printed  to   whom  they   relate,   or  to   render 
words  libelous,  it  is  sufficient  if  they  him  odious,  ridiculous,  or  contempt- 
have  a  natural  and  reasonable  ten-  ible  in  the  estimation  of  the  public, 
dency  to  degrade  or  disgrace  the  one         [See  17  R.  C.  L.  263.] 


.   Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Kenton 
County  sustaining  a  demurrer  to  and  dismissing  a  petition  filed  to  recover 
damages  for  an  alleged  libel.    Reversed. 
The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  William  A.  Byrne  for  appellant. 
Messrs.  John  E.  Shepard  and  Bert 
J.  King  for  appellee. 

Clay,  C,  filed  the  following  opin- 
ion: 

Plaintiff  Mary  Thompson  brought 
this  suit  against  Adelberg  &  Ber- 
man,  a  corporation,  to  recover  dam- 
ages for  libel.  A  demurrer  was 
sustained  to  the  petition,  and  the  pe- 
tition dismissed.    Plaintiff  appeals. 

The  petition  is  as  follows: 

"Plaintiff,  Mary  Thompson,  says 
that  she  is  a  widow,  residing  at  No. 
35  Lincoln  avenue,  Latonia,  Ken- 
tucky, where  she  keeps  house  with 
her  children.  She  says  she  is  com- 
pelled during  the  daytime  to  go  out 
to  work,  in  order  to  maintain  her- 
self and  children. 

"Plaintiff  says  that  on  or  about 
April,  1916,  she  purchased  for  her 
son  a  suit  of  clothes  from  defendant 
company's  store  in  Covington,  Ken- 
tucky, known  as  the  Union  Store, 
for  the  sum  of  fifteen  dollars  and 
ninety-five  cents  ($15.95),  which 
sum  she  was  to  pay  in  partial  pay- 
ments, and  all  of  which  sum  she 
paid,   as   she   was  able,  excepting 


eight  dollars  and  ninety-five  cents 
($8.95). 

"Plaintiff  says  that  defendant, 
Adelberg  &  Berman,  Incorporated, 
is  a  corporation  organized  under  the 
laws  of  New  York,  and  conducts 
stores  in  various  cities  in  the  United 
States,  and  is  conducting  a  clothing 
store  at  No.  710  Madison  avenue, 
Covington,  Kentucky,  under  the 
name  of  the  Union  Store,  where 
plaintiff  made  the  purchase  afore- 
mentioned. 

"Plaintiff  says  that  on  or  about 

the  day  of  November,  1916, 

defendant,  through  its  officer  or 
agent,  without  right  or  authority  of 
law,  and  unlawfully,  wickedly,  and 
maliciously,  did  circulate  and  pub- 
lish of  and  concerning  her  the  fol- 
lowing libelous  matter  in  the  follow- 
ing manner  (meaning  that  she  was 
a  person  who  did  not  pay  her 
debts) :  Came  upon  her  home 
grounds,  in  her  use  and  occupation, 
and  placed  numerous  yellow  cards 
in  the  apertures  and  crevices  of  the 
front  door  of  her  residence  at  No. 
35  Lincoln  avenue,  Latonia,  Ken- 
tucky, also  in  the  windows  of  the 
dining    room    on   the    Thirty-fifth 
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street  side,  and  the  front  room  win- 
dows on  the  Lincoln  avenue  side, 
and  the  windows  on  the  railroad 
side,  and  in  the  dining  room  win- 
dows in  the  rear  yard,  and  placed 
one  in  a  stick  which  was  driven  in 
a  flower  mound  about  2  feet  from 
the  sidewalk  on  the  Lincoln  avenue 
side,  which  cards  read  in  large  type, 
and  each  word  in  capital  initial  let- 
ters, Tlease  Take  Notice,'  and  then, 
in  larger  capital  letters,  'OUR  COL- 
LECTOR,' and  then,  in  smaller  let- 
ters, 'was  here  for  payment.  We 
would  save  you  the  annoyance  of  his 
further  calls,  if  you  will  pay  at  the 
store/  Then,  in  large  capital  let- 
ters, 'THE  UNION  CLOTHING 
STORE.' 

"Plaintiff  says  that,  she  being 
away  at  her  work,  said  cards  re- 
mained in  said  door  and  windows, 
and  on  the  stick  described,  visible 
to  the  public,  for  a  long  time,  most 
of  the  day,  and  until  she  returned 
at  about  6:30  o'clock  P.  M.,  causing 
her  great  mental  pain  and  humilia- 
tion, and  affecting  her  good  name 
injuriously,  to  her  damage  in  the 
sum  of  three  thousand  dollars 
($3,000). 

"Wherefore  plaintiff  prays  judg- 
ment against  defendant  in  the  sum 
of  three  thousand  dollars  ($3,000), 
and  for  her  costs  and  all  other  just 
and  proper  relief." 

There  is  a  broad  distinction  be- 
tween verbal  slander  and  a  written 
or  printed  publication.  In  determ- 
ining whether  written  or  printed 
words  are  libelous  per  se,  it  is  not 
necessary  that  they  should  impute 
to  the  person  concerning  whom  they 
are  published  the  commission  of  a 
crime  involving  moral  turpitude,  or 
an  infectious  disease,  or  unfitness 
to  perform  the  duties  of  an  office  or 
employment,  or  prejudice  him  in 
his  profession  or  trade,  or  tend  to 
disinherit  him.  It  is  sufficient  if 
they  have  a  natural  and  reasonable 

tendency  to  degrade 
or  disgrace  him,  or 
to  render  him  odi- 
ous, ridiculous,  or  contemptible  in 
the  estimation  of  the  public.  Axton- 
Fisher  Tobacco  Co.  v.  Evening  Post 


eonstttnteB. 


Co.  169  Ky.  64,  L.R.A.1916E,  667, 
183  S.  W.  269,  Ann.  Cas.  1918B,  560. 

It  is  argued  for  the  defendant 
that  such  is  not  the  reasonable  effect 
of  the  publication  in  question,  and 
that  the  natural  import  of  the 
words  employed  cannot  be  extended 
by  innuendo.  It  must  be  remem- 
bered, however,  that  the  cards  in 
question  were  put  in  several  con- 
spicuous places  about  plaintiff's 
residence,  so  that  they  could  be 
easily  seen  by  the  public  from  al- 
most any  angle.  If  the  sole  purpose 
of  the  defendant  had  been  to  notify 
plaintiff  that  its  collector  had  called, 
and  to  request  her  to  come  to  its 
store  to  pay  the  account,  the  mere 
placing  of  the  card  inside  the  door 
would  have  been  sufficient.  Hence, 
some  effect  must  be  given  to  the 
studied  effort  of  the  defendant's 
agent  to  give  the  publication  as  wide 
and  as  effective  publicity  as  the  cir- 
cumstances would  permit.  Viewing 
the  transaction  in  the  light  of  this 
fact,  it  cannot  be  doubted  that  de- 
fendant's real  purpose  was  to  coerce 
the  payment  of  its  debt  by  publish- 
ing plaintiff's  delinquency,  and 
thus  disgracing  her  in  the  eyes  of 
the  public.  That  being  true,  it  can- 
not be  said  that  the  natural  mean- 
ing of  the  words  was  enlarged  by 
the  innuendo. 

In  the  case  of  Muetze  v.  Tuteur, 
77  Wis.  236, 9  L.R.A.  86, 20  Am.  St. 
Rep.  115,  46  N.  W.  881,  it  was  held 
that  the  sending  of  a  red  envelop 
through  the  mails,  addressed  to  a 
merchant,  and  indorsed  for  re- 
turn to  the  organization  "For  Col- 
lecting Bad  Debts,"  these  words 
being  in  very  large  tsrpe,  so  as  to 
attract  special  attention,  consti- 
tuted a  libel.  In  the  case  of  State 
V.  Armstrong,  106  Mo.  396,  13 
L.R.A.  419,  27  Am.  St.  Rep.  361, 
16  S.  W.  604,  it  was  held  that  the 
words  "Bad  Debt  Collecting  Agen- 
cy," printed  in  large,  bold  type  on 
envelops  mailed  to  a  debtor,  es- 
pecially when  mailed  to  him  in  care 
of  his  employers,  constituted  a  crim- 
inal libel,  under  Rev.  Stat.  1889,  § 
3869,  as  tending  to  "expose  him  to 
public  hatred,  contempt,  or  ridicule. 
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or  deprive  him  of  the  benefit  of  pub- 
lic confidence."  These  cases  cannot 
be  distinguished  from  the  case  un- 
der consideration.  In  the  former, 
the  publication  was  through  the 
mails,  and  necessarily  confined  to 
few  persons.  In  this  case  the  pub- 
lication was  by  means  of  cards  so 
artfully  placed  as  not  only  to  at- 
tract the  attention  of  those  who 
were  naturally  curious,  but  to  lure 


the  gaze  of  those  whose  proneness 
to    pry    had    long  _p,«e«rd. 

since    lost    its    edge,    requestlnif  pay. 

We,  therefore,  con-  "*'*'  •*'  •^•^*^'- 
elude  that  the  words  in  question 
were  libelous  per  se.    It  follows  that 
the  demurrer  to  the  petition  should 
have  been  overruled. 

Judgment  reversed,  and  cause  re- 
manded for  proceedings  consistent 
with  this  opinion. 


ANNOTATION, 
Placarding  debtor  as  libeL 


It  has  been  held  that  placards  are  li- 
belous per  se  if  they  have  a  natural 
and  reasonable  tendency  to  degrade  or 
disgrace  the  person  toward  whom  they 
are  published,  or  to  render  him  odious, 
ridiculous,  or  contemptible  in  the  esti- 
mation of  the  public. 

This  rule  was  applied  in  the  report- 
ed case  (Thompson  v.  Adelberg  & 
Berman,  ante,  1594) ,  where  large  yel- 
low cards  reading,  "Please  Take  No- 
tice, OUR  COLLECTOR  was  here  for 
payment.  We  would  save  you  the  an- 
noyance of  his  further  calls,  if  you 
will  pay  at  the  store.  THE  UNION 
CLOTHING  STORE,"  were  placed  in 
the  door  and  windows  of  plaintiff's 
house,  and  on  a  support  near  the  front 
sidewalk,  the  court  holding  that  the 
placing  of  the  placards  in  such  con- 
spicuous places,  and  in  so  artful  a 
manner,  showed  a  studied  effort  to 
coerce  the  payment  of  a  debt  by  pub- 
lishing plaintiff's  delinquency,  and 
thus  disgracing  her  in  the  eyes  of  the 
public,  and,  therefore,  that  they  were 
libelous  per  se. 

So,  in  Green  v.  Minnes  (1891)  22 
Ont.  Rep.  177,  where  large  yellow  post- 
ers advertising  a  number  of  accounts 
for  sale,  including  that  of  the  plain- 
tiff, were  posted  by  a  collection  agency 
conspicuously  in  several  parts  of  the 
city  where  plaintiff  lived,  it  was  held, 
in  accordance  with  plaintiff's  conten- 
tion, that  such  posters  were  intended 
to  force  and  compel  payment,  and  that 
the  necessary  and  intended  conse- 
quences of  such  posting  were  to  in- 
jure and  defame  the  plaintiff's  reputa- 
tion, and  to  degrade  and  subject  him 


to  annoyance,  ridicule,  and  disgrace, 
and  to  make  him  guilty  of  fraud  and 
dishonesty,  and  appear'  unworthy  of 
trust  or  credit,  which  implied  that  he 
was  a  cheat  and  swindler, — that  the 
posters  were  libelous,  Armour,  Ch.  J., 
arguing  that,  since  the  poster  was 
striking  in  color  and  unusual  in  char- 
acter, reasonable  men  reading  it  would 
understand  from  it  that  the  debtors 
referred  to  therein  were  persons  from 
whom  the  accounts  which  they  were 
therein  alleged  to  owe  could  not  be 
collected  by  process  of  law,  and  were 
insolvent  or  dishonest  debtors,  and  be- 
ing so  understood  by  reasonable  men, 
the  poster  would  have  the  effect  of 
bringing  discredit  upon  the  debtors 
therein  mentioned,  and  of  lowering 
them  in  the  estimation  of  their  neigh- 
bors. It  was  further  held  in  this  case 
that,  since  the  action  was  a  civil  one, 
the  defendant  could  justify  only  by 
showing  the  truth  of  the  whole  matter 
published,  and  that  he  had  not  done 
so,  since  the  amount  stated  in  the 
poster  was  in  excess  of  that  actually 
owed  by  plaintiff. 

And  in  Woodling  v.  Knickerbocker 
(1888)  31  Minn.  268,  17  N.  W.  387,  it 
was  held  that  the  placing  on  furniture 
standing  on  the  sidewalk  in  front  of  a 
store,  of  a  placard,  reading,  'This  was 
taken  from  Dr.  Woodling,  as  he  would 
not  pay  for  it;  for  sale  at  a  bargain," 
and  of  another  placard  but  2  feet  from 
it,  worded,  ''Moral:  Beware  of  dead- 
beats,"  was  a  publication  of  a  gross 
libel,  since,  when  read  together,  as 
they  were  undoubtedly  intended  to  be, 
they  were  clearly  defamatory^ 
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And  again,  in  Wolfenden  v.  Giles 
(1892)  2  B.  C  27d,  where  a  commer- 
cial agency  printed  a  large  yellow  plac* 
ard  containing  the  names  of  a  num- 
ber of  well-known  and  well-to-do  per- 
sons, with  alleged  debts  of  small 
amounts  set  opposite  their  names,  with 
the  nature  of  the  debts,  and  announced 
a  sale  of  such  debts  at  auction,  taken 
together  with  a  circular  demanding 
payment  by  a  certain  date,  in  which 
case  the  debtors'  names  would  be  re- 
moved from  the  placard,  it  was  held 
that  such  placard  and  eiik^ular  consti- 
tuted a  libel,  the  court  maintaining 
that  the  method  adopted  was  not  the 
ordinary  one  provided  by  law  for  the 
collection  of  debts,  and  that  the  plac- 
ard, under  the  circumstances,  was  in. 
fact  a  black  list,  since  it  implied  to 
any  reasonable  man  looking  at  it  that 
all  ordinary  efforts  to  obtain  payment 
had  failed,  and  that  the  debtors  either 
would  not,  or  could  not,  pay  for  it, 
and  were  either,  dishonest  or  insolv- 
ent; especially  since  it  did  not  appear 
that  any  usual  method  of  collection 
had  been  resorted  to,  and  had  failed. 
The  question  in  this  case  arose  on  a 
motion  for  an  injunction  to  restrain 
further  publication  of  the  alleged  li- 
bel, and  the  court,  in  granting  a  re- 
straining order,  took  the  position  that 
it  could  only  be  granted  if  it  clearly 
appeared  that  the  alleged  wrongful 
matter  was  libelous. 

But  the  placarding  of  a  mere  offer 
to  sell  an  alleged  debt  is  not  criminal- 
ly libelous,  where  it  does  not  neces- 
sarily imply  inability  to  pay,  and  it 
does  not  appear  to  be  false.  Reg.  v. 
Goughlan  (1865)  4  Post.  &  F.  (Eng.) 
816.  The  publication  consisted  of  a 
placard  reading  as  follows:  ''W.  Gee, 
solicitor.  Bishop  Startford.  To  be  sold 
at  auction  if  not  previously  disposed 
of  by  private  contract,  a  debt  of  the 
above,  amounting  to  £3,197,  due  upon 
partnership  and  mortgage  transac- 
tions." 

Where  a  plea  of  justification  is  en- 
tered against  a  declaration  in  libel 
based  upon  the  posting  of  placards,  the 
plea,  which  by  its  nature  is  in  confes- 
sion and  avoidance,  admits  a  prima 
facie  case  for  the  plaintiff,  so  that  any 
evidence  in  support  of  the  plea,  of 


whatever  amount  or  weight,  neces- 
sarily raises  a  question  of  preponder- 
ance, and  makes  a  question  for  the 
jury,  thereby  precluding  for  the 
from  directing  a  finding  for  either 
party  absolutely.  Thus,  in  Gault  v. 
Babbitt  (1878)  1  111.  App.  130,  where 
a  landlord  posted  upon  and  in  front 
of  the  premises  occupied  by  his  tenant, 
signboards  and  cards  upon  which  were 
conspicuously  painted  the  words, 
"Waiting  for  Tom  Gault's  house  rent 
for  lower  story  .  .  .  several 
months  due,''  which  were  alleged  to 
thereby  charge  a  fraudulent  withhold- 
ing of  such  rent,  it  was  held  that  any 
evidence,  however  slight,  in  support  of 
the  plea,  made  a  case  for  the  jury  as 
to  the  real  meaning  6t  the  words  used 
on  the  placards,  as  well  as  to  whether 
the  whole  charge,  substantially  as 
made,  was  justified. 

In  Woodling  v.  Knickerbocker 
(Minn.)  supra,  it  was  held  that  the 
question  whether  or  not  the  words  on 
a  placard  affixed  to  furniture  stand- 
ing in  front  of  a  furniture  store, 
"Taken  back  from  Dr.  Woodling,  who 
could  not  pay  for  it;  to  be  sold  at  a 
bargain,"  were  libelous,  was  for  the 
jury  since  they  were  reasonably  sus- 
ceptible of  a  defamatory  meaning,  as 
well  as  an  innocent  one,  according  to 
the  circumstances.  In  other  words, 
"what  meaning,  whether  injurious  or 
not  injurious  to  plaintiff,  they  would 
convey  to  ordinary  men  who  read  them 
without  a  knowledge  of  the  transac- 
tion to  which  they  referred,  was  for 
the  jury  to  determine,  in  view  of  the 
circumstances  under  which  they  were 
exposed  to  the  public  perusal." 

In  Spall  v.  Massey  (1819)  2  Starkie 
(Eng.)  559,  an  action  on  the  case  for 
setting  up  near  the  plaintiffs  door  a 
board  inscribed,  "Beware  of  bad 
bouses,"  etc.,  the  defendant  pleaded 
justification  in  that  plaintiff  did  keep 
a  disorderly  house,  and,  having  made 
out  a  strong  case,  the  plaintiff  elected 
to  be  nonsuited. 

See  also  Davis  v.  Weltner  (city 
court  of  New  York,  February,  1889) 
in  which,  as  cited  in  Townshend,  Libei 
and  Slander,  p.  211,  note  1,  it  appeared 
that  a  barber,  claiming  that  a  custom- 
er was  in  his  debt,  put  in  his  store 
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window  a  cup  with  the  customer's  1885/'  and  in  which  the  customer,  de- 
name  on  it,  inscribed,  'This  man  owes  nying  owing  anything,  recovered  a 
this   shop,   for  shaving,   $1.15  since     verdict  as  for  a  libel.  6.  J.  C. 


KETHI  ROBAR  OROZEM 

V. 

c.  A.  McNeill,  Appt 

Kansas'  Supreme  •  Court  —  July  e,  1918. 

(108  Kan.  429,  175  Pac.  688.) 

Limitation  of  actions  —  fraud  -—  implied  contract  -—  concealment  -*  dis- 
covery. 

1.  Assuming  that  one  who  has  been  defrauded  of  money  has  the  privilege 
of  maintaining  an  action  against  the  wrongdoer  upon  an  implied  contract 
to  restore  it,  arising  out  of  the  fact  of  the  fraud,  recovery  being  dependent 
upon  proof  thereof,  such  a  proceeding,  unless  begun  within  two  years  of 
the  discovery  of  the  fraud,  is  barred  by  the  statute  requiring  "actions  for 
relief  on  the  ground  of  fraud"  to  be  brought  within  that  period,  notwith- 
standing that  the  limitation  fixed  for  an  action  upon  a  contract  not  in  writ- 
ing, express  or  implied,  is  three  years. 

[See  note  on  this  question  beginning  on  page  1603.] 

On  Rehearing. 


Attorney  and  client  —  petition  fix 
settlement  —  effect. 

2.  The  petition  in  an  action  against 
an  attorney  by  his  client  to  recover 
a  part  of  an  amount  collected  held, 
to  show  a  settlement  between  the  par- 
ties, and  therefore  to  state  no  cause  of 
action,  unless  by  virtue  of  its  allega- 
tions of  fraud. 

Headnotes  1  and  2  by  Mason,  J. 


—  employment  of  assistants  —  rela- 
tion to  client. 

3.  No  contractual  relation  exists  be- 
tween attorneys  employed  as  assist- 
ants by  an  attorney  who  has  taken 
a  case  on  a  percentage  basis,  and  his 
client,  so  as  to  prevent  their  effecting 
a  settlement  with  the  client  on  any 
terms  possible. 

[See  2  R.  C.  L.  968,  969.] 


(Marshall,  J.,  dissents  from  proposition  1.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Craw- 
ford County  overruling  a  demurrer  to  a  petition  charging  him  with  de- 
frauding plaintiff  of  money,  by  alleged  false  representations.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  E.  L.  Burton  and  Denison  & 
Kirkpatrick  for  appellant. 
Mr.  S.  L.  Walker  for  appellee. 

Mason,  J.,  delivered  the  opinion 
of  thp  court : 

Kethi  Robar  Orozera  brought  an 
action  against  C.  A.  McNeill,  charg- 
ing him  with  having  retained  too 
large  a  portion  of  a  collection  made 
for  her  through  him.  A  demurrer 
to  her  petition,  on  the  ground  that 


the  action  was  one  for  relief  on  the 
ground  of  fraud  and  was  barred  by 
the  two-year  Statute  of  Limitations, 
was  overruled.  The  defendant  ap- 
peals. 

The  petition  set  out  substantially 
these  facts:  The  plaintiff  had  a 
claim  against  a  railroad  company 
on  account  of  the  death  of  her  hus- 
band. She  made  a  contract  with  a 
Jiawyer  to  undertake  the  collection 
thereof  for  a  contingent  fee  of  40 
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per  cent.  The  lawyer  arrangped 
with  the  law  firm  of  which  McNeill 
was  a  member  to  assist  in  the  pros- 
ecution of  an  action  against  the 
company  for  one  half  of  the  fee, 
after  the  deduction  of  expenses. 
Such  an  action  was  brought  in  a 
Missouri  court.  A  verdict  for  $7,- 
000  was  returned  for  the  plaintiff, 
on  which  judgment  was  rendered. 
While  a  motion  for  a  new  trial  was 
pending,  McNeill  negotiated  a  com- 
promise with  the  c6mpany,  by 
which  the  claim  was  to  be  satisfied 
by  the  payment  of  $6,000.  He  then 
induced  the  plaintiff  to  give  him  a 
power  of  attorney  to  effect  a  settle- 
ment, and  to  agree  to  an  adjustment 
by  which  she  should  receive  $2,650. 
To  accomplish  this  he  concealed 
from  her  the  fact  that  the  agree- 
ment with  the  company  on  a  $6,000 
basis  had  already  been  made,  and 
represented  to  her  that,  unless  she 
consented  to  accept  the  $2,650  as 
her  share  of  the  claim,  an  appeal 
would  be  taken  and  a  new  trial  had, 
and  that  delay  and  a  net  loss  to  her 
would  result.  The  company  paid 
McNeill  $6,000,  of  which  he  turned 
over  to  the  plaintiff  $2,650,  retain- 
ing the  rest.  This  action  is  brought 
for  $950,  on  the  theory  that  she  was 
entitled  to  60  per  cent  of  the  amount 
collected,  and  that  her  consent  to  the 
acceptance  of  $2,650  in  full  of  her 
claim  was  obtained  by  the  false  rep- 
resentations already  set  out. 

The  money  was  paid  and  divided 
in  November,  1918.  No  allegation 
is  made  that  the  fraud  alleged  to 
have  been  practised  upon  the  plain- 
tiff was  not  at  once  discovered.  This 
action  was  begun  in  January,  1916. 
The  defendant  maintains  that  it  is 
one  for  relief  on  the  ground  of 
fraud,  and  is  barred  because  not 
brought  within  two  years;  no  toll- 
ing of  the  statute  through  a  delay  in 
the  discovery  of  the  real  facts  being 
alleged.  Young  v.  Whittenhall,  15 
Kan.  580.  The  plaintiff  contends 
that  it  is  her  privilege  to  sue  upon 
the  implied  contract  arising  from 
the  defendant's  duty  to  pay  her  the 
amount  claimed,  and  that  such  an 
action  may  be  brought  at  any  time 
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within  three  years,  since  the  stat- 
ute fixes  that  period  as  the  limita- 
tion for  "an  action  upon  contract, 
not  in  writing,  express  or  implied." 
Gen.  Stat.  1915,  §  6907,  subd.  2. 
This  court  has  held  that  "wherever 
one  person  commits  a  wrong  or  tort 
against  the  estate  of  another,  with 
the  intention  of  benefiting  his  own 
estate,  the  law  will,  at  the  election 
of  the  party  injured,  imply  or  pre- 
sume a  contract  on  the  part  of  the 
wrongdoer  to  pay  to  the  party  in- 
jured the  full  value  of  all  benefits 
resulting  to  such  wrongdoer/'  Fan- 
son  V.  Linsley,  20  Kan.  235. 

And  such  is  the  general  rule  (note 
in  Ann.  Gas.  1913D,  280) ,  which  ex- 
tends  to  cases  where  one  has  been 
fraudulently  induced  to  part  with 
his  money  (same  note,  p.  237; 
note  in  184  Am.  St.  Rep.  194, 
195,  15  Am.  &  Eng.  Enc.  Law,  ^ 
1107).  The  courts  do  not  agree  * 
in  their  statements  of  the  precise 
grounds  of  the  rule,  or  of  its  scope. 
It  is  not  merely  an  ex|)ression  of 
the  thought  that,  if  a  contract  ex- 
ists, the  ordinary  remedy  for  its 
violation  is  not  cut  off  because  the 
act  complained  of  also  amounts  to 
a  tort  or  fraud.  Gases  illustrating 
that  phase  of  the  matter  are  col- 
lected and  discussed  in  the  note  first 
referred  to,  at  pages  228,  229.  In 
such  cases  the  plaintiff  is  not  re- 
quired to  prove  the  tort  in  order  to 
obtain  a  judgment,  and  the  defend- 
ant is  not  allowed  to  prove  it  in  or- 
der to  defeat  it;  the  (contract  actu- 
ally exists  by  the  agreement  of  the 
parties,  and  does  not  result  from  a 
legal  fiction.  But  in  the  broader 
form  in  which  the  rule  is  stated  in 
the  Kansas  decision  quoted  from,  it 
is  based,  at  least  in  part,  upon  the 
principle  that  the  fact  that  property 
has  been  wrongfully  obtained  from 
another  creates  an  obligation  to  re- 
turn it,  which  may  be  treated  as  the 
result  of  an  implied  promise.  There- 
fore, to  show  the  existence  of  the 
fictitious  contract  or  quasi  contract 
sued  upon,  the  plaintiff  not  only 
may,  but  (where  this  phase  of  the 
rule  is  relied  on)  must,  allege  and 
prove  the  tort  or  fraud.    It  is  often 
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said  that  the  person  agrgrieved  may 
waive  the  tort  and  sue  upon  the  im- 
plied contract,  but  this  expression  is 
open  to  some  misapprehension. 
What  he  waives  is  the  right  to  seek 
relief  through  a  procedure  peculiar 
to  actions  founded  on  tort.  Having 
the  privilege  of  pursuing  either 
remedy,  he  elects  to  declare  upon  an 
implied  contract,  instead  of  upon 
the  tort.  He  does  not  waive  the 
wrong  or  fraud  that  has  been  prac- 
tised upon  him,  by  which  the  de- 
fendant has  obtained  his  money  or 
property;  but  he  alleges  in  dS^ect 
that,  because  it  was  so  unlawfully 
obtained  from,  him,  a  promise  to  re- 
store it  is  implied. 

"The  tort  is,  however,  waived  on- 
ly in  the  sense  that  a  party  having  a 
right  to  sue  in  tort  or  assumpsit 
will  not,  after  he  has  elected  to  sue 
in  assumpsit,  be  allowed  to  sue  in 
'  tort.  By  such  an  election  that  which 
was  before  the  election  tortious 
does  not  cease  to  be  so.  In  fact, 
when  the  assun^)sit  is  brought,  it 
is  only  by  showing  that  the  defend- 
ant did  a  tortious  act  that  the  plain- 
tiff is  able  to  recover.  There  being 
no  contract  between  the  parties,  un- 
less the  defendant  is  guilty  of  some 
wrong  the  plaintiff  can  establish  no 
cause  of  action  against  hinL^'  Keen- 
er, Quasi  Contracts,  159,  160. 

According  to  this  view,  the  cir- 
cumstance that  the  plaintiff  is  re- 
quired to  prove  the  fraud  or  other 
tort  in  order  to  recover  does  not  pre- 
vent the  maintenance  of  his  action 
as  one  upon<  an  implied  contract.  In 
a  number  of  cases  it  has  been  held 
that  the  fact  that  a  right  of  action 
upon  a  tort  has  been  barred  by  the 
Statute  of  Limitations  does  not  or- 
dinarily prevent  a  suit  being  main- 
tained upon  the  resulting  implied 
contract,  where  the  situation  is  such 
as  to  make  that  remedy  otherwise 
available.  Note  in  Ann.  Cas.  1913D, 
288.  This  doctrine  has  been  criti- 
cized on  the  ground  that  "there  is 
no  conceivable  reason  why,  in  the 
case  of  a  particular  wrong,  one  form 
of  action  should  be  availa\>le  after 
another  is  barred;  the  purpose  of 
the  statute  is  that  upon  the  expira- 


tion of  the  specified  period  no  action 
shall  be  brought  for  the  redress  of 
the  wrong."  Woodward,  Quasi  Con- 
tracts, §  294. 

In  jurisdictions  where  the  com- 
mon-law forms  of  action  have  been 
abolished,  the  nature  rather  than 
the  form  of  an  action  is  regarded  as 
determining  what  Statute  of  Limi- 
tations is  applicable.  Note  in  12 
Ann.  Cas.  175.  Adherence  to  that 
view  is  indicated  by  a  decision  of 
this  court,  the  scope  of  which  is 
shown  by  this  language  of  the  opin- 
ion: "It  may  be  objected  that  this 
was  not  an  action  for  relief  on  the 
ground  of  fraud ;  that  it  was  simply 
a  proceeding  against  a  garnishee. 
But  legal  proceedings,  like  things, 
are  what  they  are  in  essence  and 
not  what  they  may  be  named.  The 
essential  thing  in  this  proceeding 
was  that  the  plaintiff  desired  to  be 
relieved  from  the  legal  consequences 
of  the  execution  of  these  conveyan- 
ces, and  for  this  purpose  he  charged 
that  they  were  fraudulently  made. 
That  he  charged  this  by  his  evi- 
dence, rather  than  by  a  formal  pe- 
tition, could  make  no  difference  in 
the  nature  and  essence  of  his  action, 
nor  limit  the  right  of  the  party 
against  whom  the  relief  was  sought, 
to  urge  the  bar  of  the  Statute  of 
Limitations."  Nelson  v,  StuU,  65 
Kan.  585,  591,  68  Pac.  618. 

In  the  present  case,  according  to 
the  allegations  of  the  petition,  an 
adjustment  was  had  between  the 
plaintiff  and  the  defendant,  by 
which  she  agreed  4;o  accept  $2,650 
in  full  of  her  claim.  She  cannot  re- 
cover in  any  form  of  action,  unless 
she  in  effect  succeeds  in  having  that 
settlement  set  aside  on  the  ground 
of  fraud;  to  accomplish  that  pur- 
pose is  essentially  the  object  of  her 
proceeding.  The  statute  declares 
that  "an  action  for  relief  on  the 
ground  of  fraud"  must  be  brought 
within  two  years  from  the  discovery 
thereof.  Gen.  Stat.  1915,  §  6907, 
subd.  3.  By  its  terms  this  provision 
might  apply  to  an  action  nominally 
based  upon  an  implied  contract,  as 
well  as  to  one  avowedly  founded  up- 
on a  tort.    Inasmuch  as  the  fraud 
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must  be  shown  in  order  to  warrant 
a  recovery,  the  action  is  literally 
one  ^*£or  relief  on  the  ground  of 
fraud."  The  contract  feature  of  the 
case  is  a  mere  fiction  growing  out 
of  the  fraud.  This  provision  of  the 
statute  is  fairly  to  be  regarded  as 
entitled  to  preference  over  the  one 
relating  to  the  time  within  which 
actions  upon  contracts  must  be 
brought,  because  of  being  more 
specific  in  its  nature. 

Another  reason  exists  for  giving 
it  the  greater  effect.  In  enacting 
this  law  the  legislature  had  before 
it  the  question  as  to  how  long,  as  a 
matter  of  public  policy,  a  person 
who  has  been  defrauded,  and  who 
Icnows  of  the  fraud,  ought  to  be  al- 
lowed to  wait  before  invoking  a  ju- 
dicial examination  of  the  facts.  Con- 
sideration must  have  been  given  to 
the  argument  that  the  peculiar  diffi- 
<;ulty  in  meeting  a  charge  of  fraud 
— ^in  establishing  the  good  faith  of  a 
transaction  which,  upon  its  face,  is 
conclusive  of  the  rights  of  the  par- 
ties—may be  greatly  increased  by 
delay,  and  that  the  accused  ought 
in  fairness  to  be  called  to  account 
within  a  reasonable  time,  short 
enough  so  that  his  means  of  show- 
ing the  true  facts  would  not  be 
likely  to  have  been  impaired.  Inas- 
.  much  as  the  lawmaking  body,  pre- 
sumably upon  this  reasoning,  has 
decided  that  a  charge  of  fraud  as  a 
basis  for  relief  to  the  injured  per- 
son should  not  be  entertained  unless 
made  within  two  years  of  its  discov- 
ery, it  may  well  be  thought  that  for 
the  courts  to  permit  substantially 
the  same  result  to  be  achieved  by 
bringing  an  action  upon  an  implied 
<;ontract  to  restore  the  fruits  of  the 
fraud  would  be  to  allow  the  legisla- 
tive purpose  to  be  defeated  by  in- 
direction. 

The  court  concludes  that,  what- 
ever   may    be    the 
ximitAtion  of       j.yi0    1^    tQ    other 

Implied  contract  torts,  au  action  up- 
discovery.  on    an    implied 

promise,  resulting 
from  the  fraudulent  obtaining  of 
4;he    plaintiff's    money,    must    be 

3  A.L.R.— 101. 
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brought  within  two  years  after  the 
discovery  of  the  fraud. 

The  judgment  is  therefore  re- 
versed, and  the  cause  remanded, 
with  directions  to  sustain  the  de- 
murrer to  the  petition. 

JohnBtony  Ch.  J.,  and  Burch,  Port* 
er»  West,  and  Itaiwson,  JJ.,  concur. 

Marshall,  J.,  dissents. 

A  petition  for  rehearing  having 
been  filed.  Mason,  J.,  on  November 
9,  1918,  handed  down  the  following 
additional  opinion  (103  Kan.  694, 
176  Pac.  106): 

The  plaintiff  has  filed  a  petition 
for  a  rehearing,  in  which  the  legal 
questions  passed  upon  are  further 
discussed.  The  court,  however,  re- 
mains of  its  original  view. 

The  plaintiff  also  contends  that 
the  opinion  is  based  upon  an  errone- 
ous conception  of  her  petition,  es- 
pecially in  that  the  court  assumed 
that  the  allegations  of  the  pleading 
showed  that  a  settlement  had  been 
effected  between  the  plaintiff  and 
the  defendant,  by  the  terms  of 
which  she  was  to  accept  $2,650  in 
full  of  her  share  of  the  sum  paid  by 
the  company.  She  asserts  that  this 
assumption  is  unfounded,  and  main- 
tains that,  considered  as  a  whole  and 
properly  interpreted,  her  petition 
shows  that  an  arrangement  existed 
between  her  and  the  defendant,  by 
which  the  latter  was  to  receive  40 
and  the  former  60  per  cent  of  any 
amount  collected  from  the  railroad 
company;  and  that  while  this  ar- 
rangement was  in  force  she  agreed 
with  him  that  an  adjustment  might 
be  made  with  the  company,  such  that 
60  per  cent  of  the  amount  paid 
(which  would  have  to  be  $4,416.66) 
would  amount  to  $2,650.  If  this 
were  the  actual  situation,  and  the 
plaintiff  received  that  sum  ($2,650) , 
while  she  was  entitled  to  $960  more, 
because  of  the  company  having  paid 
$6,000,  then,  of  course,  she  would 
be  entitled  to  recover  from  McNeill 
the  difference  (or  $950)  irrespec- 
tive of  any  question  of  fraud.  If 
the  petition  shows  such  a  state  of 
facts,  and  the  allegations  of  fraud 
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are  ignored,  it  sets  out  a  good  cause 
of  action  on  contract. 

To  determine  whether  it  fairly 
bears  this  construction  requires  a 
consideration  of  its  exact  language. 
The  portion  of  it  affecting  this  ques- 
tion reads  as  rfollows :  "That  im- 
mediately after  the  acceptance 
of  the  said  $6,000  settlement  of 
said  judgment,  the  said  C.  A.  Mc- 
Neill caused  this  plaintiff  to  be 
sent  for,  and  brought  from  her  then 
home  in  Ross  township  to  his  office 
in  the  city  of  Columbus,  Kansas, 
and  the  said  C.  A.  McNeill  then  and 
there  failed,  neglected,  and  refused 
to  notify  and  inform  the  plaintiff 
that  a  settlement  of  said  case  and 
judgment  for  the  sum  of  $6,000  had 
been  agreed  upon,  but  then  and 
there  falsely  stated  and  represented 
to  the  plaintiff  that,  if  she  did  not 
accept  the  sum  of  $2,650  as  her 
share  of  said  claim  and  judgment, 
there  would  be  an  appeal  taken  in 
said  case  from  said  judgment,  and 
that  there  would  be  much  more  ex- 
pense added,  and  a  long  time  be- 
fore she  got  any  money,  and  that 
she  would  not  get  as  much  as  $2,660 
in  the  end,  and  she  would  have  to 
make  another  trip  to  the  state  of 
Missouri,  and  take  her  witnesses, 
and  have  another  trial  of  said  case, 
and  the  said  C.  A.  McNeill  then  and 
at  all  times  failed,  neglected,  and  re- 
fused to  notify  her  of  said  settle- 
ment, and  that  by  virtue  of  the 
terms  of  the  contract  of  employ- 
ment with  said  attorneys  she  was 
entitled  to  the  sum  of  $3,600,  and 
that  there  was  then  due  and  owing 
her  the  sum  of  $3,600,  as  her  share  of 
said  compromise  settlement,  but  by 
the  false  statement  aforesaid  led  her 
to  believe  that  no  settlement  had 
been  made,  but  that  one  could  prob- 
ably be  made  for  such  sum  and 
amount  that  her  share,  60  per  cent 
thereof,  would  amount  to  $2,650,  and 
that  if  she  did  not  accept  said  sum 
of  $2,650  another  trial  would  be 
had;  and  she  would  have  to  make 
another  trip  to  the  state  of  Missouri 
for  such  trial,  and  take  witnesses 
to  Missouri,  and  the  expense  would 
be  large,  and  that  she  would  not 


then  receive  as  much  as  $2,650,  and, 
relying  on  such  false  representa- 
tions and  statements  of  said  C.  A. 
McNeill,  and  believing  them  to  be 
true,  and  not  knowing  of  said  set- 
tlement for  $6,000,  the  plaintiff  in- 
formed him  that  under  such  condi- 
tions she  would  rather  accept  $2,- 
650,  and  authorized  him  to  make  a 
settlement  accordingly." 

The  petition  does  not  show  that 
any  contractual  relations  whatever 
existed  between  the  plaintiff  and  de- 
fendant until  the  time  of  the  con- 
ference between  them  referred  to. 
The  plaintiff's  agreement,  provid- 
ing for  a  60-40  division  of  the 
amount  collected,  was  made  with 
the  other  attorneys, 

and   the   fact   that  ^AVS;":2;o"5y. 
they  employed  Mc-  ment  of 
Neillto  assist  them  tVo«"Jrci;;l^?*" 
did  not  make  him 
the  plaintiff's  attorney,  nor  create 
any  contract  between  the  plaintiff 
and  the  defendant.    2  R.  C.  L.  968, 
969.     There  seems  never  to  have 
been  any  negotiation  between  the 
plaintiff  and  the  defendant,  fixing 
his  fee  at  40  per  cent  of  the  recov- 
ery. 

The  petition  alleges  that  McNeill 
had  effected  a  settlement  with  the 
railroad  company  before  his  confer- 
ence with  the  defendant.  This  could 
not  be  literally  true  as  a  legal  propo- 
sition, for  up  to  that  time  the  de- 
fendant had  not  authorized  him  to 
bind  her  by  an  agreement;  the  al- 
legation should  doubtless  be  con- 
strued as  meaning  that  he  had  as- 
certained that  the  company  was 
willing  to  pay  $6,000  for  a  full  re- 
lease. The  allegation  is  also  made 
that  McNeill  told  her  that  for  vari- 
ous reasons  it  would  be  wise  for  her 
to  agree  to  an  adjustment  by  which 
she  should  receive  $2,650  in  full  of 
her  claim ;  that  she  understood  from 
this  that  the  settlement  contem- 
plated would  be  made  on  such  a 
basis  that  60  per  cent  of  the  amount 
paid  by  the  company  would  amount 
to  $2,650.  It  is  not  alleged  that  Mc- 
Neill said  so,  but  that,  by  what  he 
did  say  as  to  the  wisdom  of  her  ac- 
cepting such  sum,  she  was  led  to  be- 
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lieve  this  to  he  the  case.  The  part 
of  the  petition  relating  to  the  ad- 
justment winds  up  by  the  statement 
that  the  plaintiff  informed  McNeill 
that,  under  the  conditons  he  had 
stated,  she  would  accept  that  sum 
and  ''authorize  him  to  make  a  set- 
tlement accordingly/'  This  seems 
clearly  to  mean,  not  that  she  au- 
thorized him  to  settle  with  the  com- 
pany for  such  an  amount  that  60 
per  cent  would  be  $2,650,  but  that 
she  authorized  him  to  make  an  ad- 
justment which  would  include  a  set- 
tlement with  himself,  she  to  receive 
$2,650  in  full  satisfaction  of  her 
claim.  If  this  interpretation  is  cor- 
rect, the  pleading  shows  a  settle- 
ment between  the 
plaintiff  and  the  de- 
fendant, which  in- 
terposes a  bar  to  her  recovery,  un- 
less it  is  set  aside  for  fraud,  and  the 
action  is  not  one  upon  contract,  ex- 
cept in  the  sense  in  which  an  action 
for  fraud  resulting  in  a  benefit  to 
the  tort-feasor's  estate  may  always 
be  so  regarded.  In  that  case  the 
conclusions  stated  in  tiie  original 
opinion  control,  and  require  an  af- 
firmance. 


•^petition  for 
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An  argument  is  made  to  the  eiffect 
that  the  petition  should  be  inter- 
preted as  showing  that  the  plaintiff 
did  not  at  once  learn  of  the  false- 
ness of  the  representations  made  to 
her.  If  she  claimed  that  she  did  not 
learn  the  real  facts  until  within 
two  years  before  the  commencement 
of  the  action,  she  could  have  set  the 
matter  at  rest  by  so  alleging.  The 
case  cited  in  the  original  opinion 
(Young  V.  Whittenhall,  15  Kan. 
579)  is  decisive  of  the  proposition 
that  such  an  allegation  is  necessary. 

It  may  be  added  that  Mr.  Justice 
Porter  and  the  writer  of  the  opin- 
ion were  inclined  to  agree  with  Mr. 
Justice  Marshall,  who  dissented 
therefrom,  that  the  three-year  Stat- 
ute of  Limitations  applied,  but  ac- 
quiesced in  the  decision  of  the  ma- 
jority; the  question  being  one  of  the 
construction  of  a  local  statute,  the 
meaning  of  which  seems  open  to 
doubt,  and  the  conclusion  reached 
by  the  court  not  being  one  likely 
to  produce  unjust  results. 

The  petition  for  a  rehearing  is 
denied. 

All  the  Justices  concur. 


ANNOTATION. 

ActicNi  on  ibiplied  contract  arising  out  of  fraud  as  within  statutes  of  limitation 

applicable  to  fraud. 


A  search  has  disclosed  only  two 
cases  other  than  the  reported  case 
(Obozem  v.  McNeill,  ante,  1598)  as  to 
the  applicability  of  the  Statute  of 
Limitations  relating  to  actions  for 
fraud,  to  'an  action  brought  on  an  im- 
plied contract  arising  out  of  fraud. 
In  each  of  these  cases  it  was  held  that 
an  action  on  an  implied  contract  aris- 
ing out  of  fraud  was  not  barred,  where 
the  remedy  in  assumpsit  was  not 
barred  by  the  Statute  of  Limitations, 
even  though  the  statute  had  run 
against  an  action  for  the  fraud,  the 
court  holding  that  the  form  of  the  ac- 
tion determined  what  Statute  of  Limi- 
tations was  applicable.  Bates  v.  Bates 
Mach.  Co.  (1907)  230  IlL  619,  82  N.  E. 
911,  12  Ann.  Cas.  174;  Lamb  v.  Clark 
(1827)  3  Pick.  (Mass.)  193. 


In  Bates  v.  Bates  Mach.  Co.  (III.) 
supra,  the  action  was  for  fraud  in  the 
violation  of  a  contract,  whereby  the 
defendant  had  agreed  to  assign  to  the 
plaintiff  certain  patents  for  the  manu- 
facture of  woven  wire  fence.  The  de- 
fendants set  up  the  Statute  of  Limita- 
tions as  a  defense.  It  was  held  that 
the  action,  having  been  brought  for 
fraud,  within  the  statute  relating  to 
such  actions,  was  barred,  although,  if 
the  action  had  been  on  the  written  con- 
tract, it  could  not  have  been  barred. 

In  Lamb  v.  Clark  (Mass.)  supra,  it 
appeared  that  the  defendant  had  come 
into  possession  by  fraud  of  certain 
promissory  notes  of  the  plaintifTs  tes- 
tator. The  plaintiff  brought  suit  in 
assumpsit  for  the  amount  of  the  notes. 
The  defendant  claimed  that  the  proper 
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form  of  action  was  for  fraud,  and  that 
an  action  in  that  form  was  barred  by 
the  Statute  of  Limitations.  It  was 
held  that  the  plaintiff  had  the  right 
to  elect  his  remedy,  and  could  waive 
the  tort  and  sue  in  assumpsit,  and  that 
the  fact  that  one  remedy  was  barred 
did  not  bar  the  other. 

In  the  reported  case  (Orozem  v.  Mc- 
Neill, ante,  1598),  however,  it  is  held 


that  the  nature  of  the  cause  ^f  action, 
and  not  the  form  of  the  action,  de- 
termines which  Statute  of  Limitations 
applies,  and  that  therefore,  where  the 
action  is  based  on  fraud,  the  Statute 
of  Limitations  governing  actions  aris- 
ing out  of  fraud  applies,  whether  the 
action  is  in  form  on  an  implied  con- 
tract or  ex  delicto  for  fraud. 

B.  F.  D. 


EXCHANGE  NATIONAL  BANK  OF  ATCHISON,  KANSAS,  Appt., 

V. 

ESTATE  OF  J.  B.  BETTS,  Deceased. 

Kansiia  Supreme  Court  ^^  December  7,  1913, 

(103  Kan.  807, 176  Pac.  660.) 

Executor  and  administrator  —  contract  by  executor  —  who  bound. 

1.  The  doctrine  that  the  only  effect  of  contracts  made  by  an  executor  or 
administrator  is  to  bind  himself  individually  applies  to  a  contract  made  by 
the  personal  representative,  in  attempting  to  carry  on  and  complete  a  build- 
ing contract  entered  into  by  the  decedent  in  his  lifetime. 

[See  note  on  this  question  beginning  on  page  1608.] 


—  duty  to  complete  contract. 

2.  Notwithstanding  the  contract  sur- 
vives, the  personal  representative  is 
not  obliged  to  complete  it;  in  case  he 
does  elect  to  carry  on,  he  and  those 
who  deal  with  him  are  charged  with 
knowledge  of  the  law,  which  declares 
that  the  estate  is  interested  in  the 
business  only  to  the  extent  of  the  prof- 
its. 

[See  11  R.  C.  L.  163,  164.] 

—  notes  for  material  —  who  bound. 

3.  A  decedent  in  his  lifetime  held  a 
contract  for  the  erection  of  a  build- 
ing, actual  construction  of  which  had 
been  in  progress  about  a  month,  when 
he  died.  The  widow,  who  was  the  exec- 

Headnotes  1-3  by  Porter,  J. 


utrix  of  the  estate,  executed  notes  to 
a  bank,  signed  by  her  as  executrix, 
and  applied  the  proceeds  toward  pay- 
ment for  labor  and  material  which  had 
been  used  in  the  construction  of  the 
building.  She  afterwards  abandoned 
the  enterprise,  and  the  'building  was 
completed  by  the  surety  of  the  deced- 
ent. Held,  that  the  notes  were  not  a 
valid  claim  against  the  estate. 
[See  11  R.  C.  L.  166.]  • 

-—  authority  to  borrow  money. 

4.  An  executor  has  no  general  au- 
thority to  borrow  capital  or  funds 
with  which  to  cariy  on  or  complete  a 
contract  made  by  his  testator, 

[See  11  R.  C.  L.  171.] 


Appeal  by  the  bank  from  a  judgment  of  the  District  Court  for  Shavmee 
County  affirming  a  judgment  of  the  Probate*  Court  disallowing  its'  claim 
against  the  estate  of  decedent,  for  an  amount  alleged  to  be  due  on  promis- 
sory notes  given  to  secure  loans  made  by  the  bank  to  the  executrix. 
AffiTined. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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lias,  G.  L.  De  Lacy.  Walter  E.  Brown, 
W.  A.  S.  Bird,  and  J.  D.  M.  Hamilton. 

for  appellant: 

Contracts  which  are  not  personal 
survive  the  promiaor'a  death  and  con- 
stitute a  binding  obligation  upon  the 
estate,  for  a  breach  of  which  it  will 
be  held  liable. 

2  Parsons,  Contr.  9th  ed.  685;  3 
Page,  Contr.  p.  2120,  ^  1567;  Woemer, 
Am.  Law  of  Administration,  2d  ed.  § 
328;  Quick  v.  Ludborrow,  3  Bulstr. 
30,  81  Kng.  Reprint,  25 ;  Allam's 
Estate,  199  Pa.  573,  49  Atl.  252;  Mac- 
donald  v.  O'Shea,  58  Wash.  169,  108 
Pac.  486,  Ann.  Cas.  1912A,  417;  Cox 
V.  Martin,  75  Miss.  229,  36  L.R-A.  800, 
65  Am.  St.  Rep.  604,  21  So.  611 ;  Kadish 
V.  Lyon.  229  111.  36,  82  N.  E.  194;  Fer- 
rin  V.  Myrick,  41  N.  Y.  815,  reversing 
53  Barb.  76. 

Mr.  John  L.  Hunt,  for  appellee: 

The  estate  is  not  liable. 

Fletcher  v.  American  Trust  &  Bkg. 
Co.  Ill  Ga.  300,  78  Am.  St.  Rep.  201, 
36  S.  E.  767;  7  Am.  &  Eng.  Enc.  Law, 
299;  Shrigley  v.  Black,  59  Kan.  487.  53 
Pac.  477;  Chicago  Lumber  Co.  v.  Tom- 
linson,  54  Kan.  770,  39  Pac.  694; 
Brown  V.  Quinton,  80  Kan.  44,  25 
L.R.A.(N.S.)  71,  102  Pac.  242,  18  Ann. 
Cas.  290;  Milboume  v.  Kelley,  93  Kan. 
753,  146  Pac.  816,  Ann.  Cas.  1916D, 
389;  2  Schouler,  Wills,  Exrs.  &  Admrs. 
5th  ed.  g  1256;  Hostetter  v.  Hoke,  17 
Ka:n.  81. 

Messrs.  Clay  Hamilton  and  Hazen  & 
Gaw  also  for  appellee. 

Porter,  J.,  delivered  the  opinion  of 
the  court: 

The  sole  question  for  determina- 
tion is  whether,  under  the  particu- 
lar facts  in  this  case,  the  estate  of 
the  decedent  is  liable  upon  a  con- 
tract made  by  his  executrix. 

J.  B.  Betts  in  his  lifetime  held  a 
contract  for  the  erection  of  a  build- 
ing for  the  y.  M.  C.  A.  at  Atchison ; 
actual  construction  of  the  building 
had  been  in  progress  about  a  month 
at  the  time  of  his  death.  His  widow 
was  made  executrix  by  his  will,  and 
some  time  after  letters  of  adminis- 
tration issued  from  the  probate 
court  of  Shawnee  county  she  went  to 
Atchison  and  arranged  with  the 
owner  of  the  building  to  allow  an 
estimate  of  the  work  already  done, 
the  estimate  to  be  sent  to  the  surety 


the  faithful  performance  of  the  con- 
tract), presumably  in  order  to  ob-  . 
tain  its  approval  of  the  payment  of 
the  amount  allowed.  Without  wait- 
ing to  hear  from  the  ■  surety  com- 
pany, the  executrix  arranged  with 
the  Exchange  National  Bank  of 
Atchison  to  make  her  a  loan  of  $980 
on  two  promissory  notes,  which  she 
executed  to  the  bank  and  signed 
"Lulu  M.  Betts,  Ex."  The  proceeds 
of  these  notes  went  in  partial  pig- 
ment for  labor  and  material  used  in 
the  construction  of  the  building. 
The  surety  company  never  approved 
the  allowance  of  the  estimate,  and, 
a  week  or  ten  days  after  the  money 
was  obtained  from  the  bank,  Mrs. 
Betts  turned  over  the  contract  to 
the  surety  company,  which  complet- 
ed the  building  with  a  loss  under 
the  original  contract.  The  estate  ia 
insolvent ;  it  is  said  the  general  cred- 
itors will  receive  from  10  to  15  cents 
on  the  dollar  of  their  claims.  The 
bank's  claim  for  the  amount  due  on 
the  promissory  notes  was  presait- 
ed  and  filed  against  the  estate.  The 
probate  court  disallowed  the  claim. 
The  district  court  held  that  the 
notes  are  not  a  valid  claim  against 
the  estate,  and  rendered  judgment 
against  the  bank,  and  from  the  judg- 
ment the  bank  appeals. 

The  plaintiff  concedes  the  force  of 
the  general  rule  that  the  executor 
or  administrator  cannot  bind  the 
estate  by  a  new  contract,  and  that 
the  only  effect  of  contracts  made  by 
him  is  to  bind  himself  individually. 
Shrigley  v.  Black,  59  Kan.  487,  53 
Pac.  477;  Campbell  v.  Faxori,  73 
Kan.  675,  5  L.R.A.(N.S.)  1002,  85 
Pac.  760;  Brown  v.  Quinton,  80 
Kan.  44,  25  L.R.A.{N.S.)  71,  102 
Pac.  242,  18  Ann.  Cas.  290;  Mil- 
bourne  V.  Kelley,  93  Kan.  753,  759, 
145  Pac.  816,  Ann.  Cas.  1916D,  389. 

The  contention  is  that  an  excep- 
tion arises  in  cases  of  building  con- 
tracts entered  into  by  the  decedent 
during  his  lifetime,  which  remaiii 
uncompleted  at  the  time  of  his 
death,  and  which  the  executor  or  ad- 
ministrator elects  to  complete. 

The  plaintiff   contends   that  the 
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rule  upon  which  it  relies  has  been 
the  law  since  Chief  Justice  Coke,  as 
early  as  1615,  in  the  case  of  Quick 
V.  Ludborrow,  3  Bulstr.  30,  81  Eng. 
Reprint,  25,  used  this  language :  ''If 
a  man  be  bound  to  build  a  house  for 
another  before  such  time,  and  he 
which  is  bound  dies  before  the  time, 
his  executors  are  bound  to  perform 
this." 

Plaintiff  also  quotes  from  Woer* 
ner  on  the  American  Law  of  Ad- 
ministration, 2d  ed.  §  328,  as  fol- 
lows :  ''Thus,  if  one  agrees  to  build 
a  house  before  a  given  time,  and  dies 
before  that  time,  his  executors  are 
bound  to  perform  the  contract ;  and 
the  completion  by  an  administrator 
of  a  decedent's  contract  to  build  a 
house  attaches  to  his  work  all  the 
liabilities  of  the  original  contract,  so 
that  a  subcontractor  is  entitled  to 
his  lien  for  materials  furnished  the 
intestate/' 

From  3  Williams  on  Executors, 
7th  ed.  1892,  the  plaintiff  quotes: 
"It  must  be  observed  that,  when  the 
law  speaks  of  executors  not  carry- 
ing on  the  business  of  their  testator, 
it  means  that  they  are  not  to  buy 
and  sell.  There  are  many  cases 
when  executors  not  only  may,  but 
are  bound  to,  continue  the  business 
to  a  certain  extent.  Thus,  if  a 
party  contracts  for  himself  and  his 
executors  to  build  a  house,  and  dies, 
the  executors  must  go  on,  or  they 
will  be  liable  in  damages  for  not 
completing  the  work.  So,  if  a  party 
engages  to  build  a  house,  and  dies, 
after  having  procured  all  the  neces- 
sary-materials, it  should  seem  that 
his  executors  ought  to  complete  the 
work;  .  .  .  for  otherwise  those 
parts  which  he  has  purchased,  up- 
on the  faith  of  the  work  being  com- 
pleted, are  useless."  *n94.  (Italics 
ours.) 

These  authorities  do  not  go  the 
extent  claimed  by  the  plaintiff.  All 
they  decide  is  that  building  con- 
tracts are  binding  upon  the  heirs 
and  executors  of  a  decedent,  and 
must  be  performed,  or  the  estate 
"will  be  liable  in  damages  for  not 
completing  the  work."    We  fail  to 


find  any  modem  authority  which 
upholds  the  conten- 
tion   that    building  SminutrTtitw 
contracts  are   in  a  ^ontrmet  i>r 
class      by      them-  SitSiV'"^''''* 
selves,  and  bind  the 
executor  or  administrator  to  carry 
them    out,    regardless     of    conse- 
quences. 

In  Chicago  Lumber  Co.  v.  Tom- 
linson,  54  Kan.  770,  89  Pac.  694,  an 
action  was  brought  against  the 
executor  and  heirs  to  foreclose  a 
mechanic's  lien  for  material  and 
labor  used  in  erecting  a  building. 
In  that  case  two  parties  made  a  con- 
tract for  the  erection  of  a  building ; 
one  of  them  died,  and  the  other  con- 
tractor abandoned  the  contract  be- 
fore the  completion  of  the  building. 
The  executor  of  the  deceased  con- 
tractor, who  was  also  one  of  the 
heirs,  entered  into  a  new  contract 
with  the  plaintiff  and  completed  the 
building.  It  was  held  that  he  was 
personally  liable,  but  could  not  as 
executor,  without  express  authority 
in  the  will,  bind  the  estate  by  the 
new  contract.  The  contention  of  the 
plaintiff  in  the  present  case  that 
building  contracts  stand  in  a  class 
by  themselves  was  not  considered. 

In  40  L.R.A.(N.S.)  201,  236, 
there  will  be  found  an  exhaustive 
note,  with  numerous  citations  from 
the  American  courts,  on  the  ques- 
tion of  the  powers  and  liabilities  of 
a  personal  representative,  testa- 
mentary trustee,  or  guardian  carry- 
ing on  business.  The  author  classi- 
fies the  exceptions  to  the  rule,  hold- 
ing the  personal  representative 
alone  liable,  some  of  the  exceptions 
being  based  upon  statutory  pro- 
visions, or  the  fact  that  the  busi- 
ness has  been  carried  on  under  the 
order  of  court;  but  no  reference  is 
made  to  any  exception  to  the  rule 
based  upon  building  contracts.  It 
is  said  in  the  note :  "The  weight  of 
authority  is  to  the  effect  that  the 
executor,  even  though  he  carries  on 
a  trade  or  business  pursuant  to 
testamentary  authority,  is  individu- 
ally liable  to  creditors  for  all  debts 
contracted  by  him  while  so  engaged, 
and  that  the  creditors  cannot  pro- 
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ceed  against  the  estate  in  order  to 
satisfy  their  claims."  40  L.R.A. 
(N.S.)  203. 

In  11  R.  C.  L.y  the  exhaustive 
article  on  Executors  and  Adminis* 
trators»  while  enumerating  some  of 
the  exceptions  to  the  general  rule, 
makes  no  mention,  so  far  as  we  have 
been  able  to  discover,  of  any  excep- 
tion based  upon  building  contracts. 
It  is  said  that  ''to  authorize  execu- 
tors to  carry  on  a  trade  with  the 
property  of  a  testator  held  by  them, 
there  ought  to  be  the  most  distinct 
and  positive  authority  and  direction 
given  by  the  will  itself  for  that  pur- 
pose."   Page  139. 

Again  it  is  said : 

"Although,  where  a  business  or 
trade  is  carried  on  under  the  pro- 
visions of  a  will  by  virtue  of  a  stat- 
ute permitting  it,  or  by  an  order  of 
a  competent  court,  a  personal  repre- 
sentative will  be  relieved  from  in- 
dividual liability  to  the  estate  for 
losses,  he  will  continue  to  be  bound 
personally  for  all  debts  incurred  by 
him  in  refei'ence  to  the  business. 
The  courts  take  the  position  that  he 
need  not  carry  on  the  trade  and  in- 
cur this  hazard,  although  author- 
ized or  directed  to  do  so  by  the  will; 
but  by  engaging  in  the  business  he 
voluntarily  assumes  the  responsi- 
bility of  making  its  contracts  his 
personal  obligations."  (Italics  ours.) 
Section  147. 

"So  careful  have  the  courts  al- 
ways been  to  guard  against  the 
perilous  consequences  resulting 
from  embarking  the  assets  of  an  es- 
tate in  trade  that,  even  when  the 
will  authorizes  the  executor  to  carry 
on  the  business  of  the  decedent,  he 
cannot  in  so  doing  create  liabilities 
against  the  general  estate.  Hence, 
such  creditors  have  no  claim  on  the 
general  assets,  since  to  hold  the  gen- 
eral assets  liable  would  be  attended 
with  great  inconvenience,  and 
would  prevent  their  distribution  for 
a  considerable  period,  or  disturb  a 
distribution  already  made."  11  R. 
C.  L.  §  148. 

In  Campbell  v.  Faxon,  73  Kan. 
675,  5  L.R.A.(N.S.)  1002,  85  Pac. 
760,  which  is  not,  however,  directly 


BANK  v.  BETTS. 

176  Poc.  660.) 


1607 


in  point,  because  the  contract  there 
was  one  which  was  dissolved  by  the 
death  of  the  decedent,  it  was  held 
that  in  the  absence  of  a  testamentary 
direction  an  administrator  cannot 
carry  on  the  business  of  a  deceased 
person,  "and  if  he  does  so  without 
authority  he  will  be  .  individually 
bound  for  the  contracts  of  the  busi- 
ness." 73  Kan.  675,  syl.  2.  It  was 
said  in  the  opinion  that  one  author- 
ized by  will  "is  not  bound  to  incur 
the  hazard ;  but,  if  he  does,  the  con- 
tracts made  will  be  his  own,  and  he 
will  be  individually  bound  by  them/* 
73  Kan.  679. 

In  arguing  for  the  necessity  of  an 
exception  to  the  general  rule,  the 
plaintiff  says  in  its  brief  that  "to 
say  in  one  breath  that  there  are 
certain  contracts  which  the  repre- 
sentative must  complete,  and  in  the 
next  that  he  will  be  held  personally 
liable  for  his  acts,  would  be  to 
create  a  situation  so  unjust  and  re- 
pugnant to  the  present-day  stand- 
ards that  it  could  not  be  tolerated." 

But  the  representative  is  not 
bound  to  complete  a  building  con- 
tract. There  are  doubtless  situa- 
tions where  it  would  be  the  exercise 
of  wise  discretion 
on  his  part  to  elect  ^SSt^  iSiffra^t. 
to  finish  a  building, 
but  he  is  not  obliged  to  do  it ;  and  in 
case  he  does  elect  to  carry  on,  he  and 
all  those  wh6  deal  with  him  are 
charged  with  knowledge  of  the  law, 
which  declares  that  the  estate  is  in- 
terested in  the  business  only  to  the 
extent  of  the  profits.  Besides,  no 
executor  or  administrator  has  gen- 
eral authority  to  borrow  capital  or 
funds    with    which 

to  carry  on  or  com-  j;;:?^i:i'^^ou^r. 
plete     a     contract 
made    by    the    decedent.    In    any 
event,  he  would  have  authority  to 
do  no  more  than  to  employ  capital 
or  funds  coming  into  his  hands  from 
the  estate.    He  cannot  bind  the  es- 
tate   by    executing  _^^,^  ,^, 
notes     for     money  material— wii© 
borrowed    by    him,  '*^""*' 
no  matter  whether  the  proceeds  are 
used  for  the  benefit  of  the  estate  or 
otherwise. 


ii:  18  insisTOQ  inai  me  original  con- 
tract was  not  one  which  required 
the  personal  skill  of  J.  B.  Belts. 
This  may  be  conceded,  and  the  rea- 
son why  it  is  a  contract  which  sur- 
vives is  that  because,  upon  the  death 
of  J.  B.  Betts,  it  would  not  have 
been  difficult  to  find  others  equally 
capable  of  completing  the  building 
according  to  the  plans  and  specifica- 
tions. But  this  very  test,  which 
demonstrates  that  the  services  of  the 
contractor  were  not  personal,  and 
might  have,  been  performed  by  the 
successors  of  the  promisor,  or  some 
other  person  employed  by  them,  also 


aemonscraies  inai  tne  aamages 
likely  to  be  sustained  by  the  owner 
of  the  building  by  the  breach  of  the 
contract  would  probably  not  amount 
to  much.  In  such  a  situation,  an 
executor  or  administrator  in  de- 
termining whether  to  elect  to  carry 
out  the  contract  might  well  consid- 
er the  hazard  of  attempting  to  carry 
on,  compared  with  the  slight  dam- 
ages the  owner  of  the  building 
would  be  entitled  to  recover  for  the 
breach  of  the  contract. 

The  judgment  is  affirmed. 

All  the  Justices  concur,  except 
Marshall,  J.,  who  did  not  sit. 


ANNOTATION. 

Liability  of  estate  tar  debts  incurred  by  executor  or  Bdministrator  in  completiiig 
p^ormance  of  a  conbract  tnade  by  decedent. 


The  few  decisions  on  the  question 
concur  with  the  reported  case  (Ex- 
change Nat,  Bank  v.  Betts,  ante, 
1604)  in  holding  that  (except  where 
the  executor  is  authorized  by  statute  to 
complete  unfinished  work;  see  Bam- 
brick  V.  Webster  Groves  Presby. 
Church  Asso.  (Mo.)  infra)  the  gen- 
eral rule  that  an  executor  or  adminis- 
trator cannot  bind  the  assets  of  the 
estate  by  his  contracts  is  not  subject 
to  an  exception  in  the  case  of  debts 
incurred  in  completing  the  perform- 
ance of  a  contract  made  by  decedent 
in  his  lifetime,  the  obligation  of  which 
is  not  terminated  by  his  decease.  See 
Chicago  Lumber  Co.  v.  Tomlinson 
(1895)  64  Kan.  770,  39  Pac.  694;  Al- 
lam'a  Estate  (1901)  199  Pa.  673,  49 
Atl.  262;  Oram's  Estate  (1874)  9 
Phila.  (Pa.)  358;  Bates's  Estate 
(1910)  11  Del.  Co.  Rep.  (Pa.)  429. 

In  Bambrick  v.  Webster  Groves 
Presby.  Church  Asso.  (1893)  53  Mo. 
App.  226,  it  was  held  that,  under  a 
statute  providing  that  "if  any  pertion 
die  leaving  .     .     property  so  ex- 

posed as  to  be  in  danger  of  loss  in 
value,  or  work  in  an  unfinished  state, 
so  that  the  estate  would  suffer  mate- 
rial loss  from  the  want  of  care  and  ad- 
ditional labor,  the  executor  or  adminis- 
trator may  until  the  meeting  of  the 
court  procure  such  indispensable  labor 


to  be  performed  on  the  most  reason- 
able terms  that  he  can,"  the  executrix 
of  one  who  had  died  pending  the  com- 
pletion of  his  contract  for  the  erec- 
tion of  a  building,  might  bind  the  es- 
tate for  the  reasonable  value  of  ma- 
terials furnished  for  the  completion  of 
the  building,  the  executrix  having  act- 
ed in  good  faith,  and  to  prevent  injury 
to  the  estate. 

To  say  that  the  rule  that  an  executor 
or  administrator  cannot  bind  the  as- 
sets of  the  estate  by  his  contract  is  not 
subject  to  an  exception  in  the  case  of 
debts  incurred  by  him  in  carrying  on 
an  uncompleted  cojitract  is  not,  how- 
ever, completely  to  dispose  of  the 
question,  which  has  in  it  a  further 
possibility  which  seems  to  have  been 
overlooked  in  the  reported  case. 

It  is  well  settled  that  where  an  ex- 
ecutor or  administrator  continues  his 
decedent's  business  by  virtue  of  au- 
thority conferred  by  the  will  or  by 
articles  of  copartnership,  he  is  entitled 
to  be  indemnified  out  of  the  assets 
embarked  in  the  business  (and,  in 
some  instances,  out  of  the  general  as- 
sets of  the  estate)  against  the  person* 
al  liability  thus  incurred  (see  II 
R.  C.  L.  p.  140) ;  and,  as  to  the  right 
of  recourse  for  debts  contracted  in 
the  performance  of  an  unfinished  con- 
tract, to  the  compensation  received  for 


ANNO.— DEBTS  INCURRED  BY  EXECUTOR  OR  ADMINISTRATOR.     1609 


the  performance  of  the  contract  (Al- 
lam's  Estate  (1901)  199  Pa.  573,  49 
Atl.  252,  supra;  Re  Walsh  (1904)  35 
Pittsb.  L.  J.  N.  S.  (Pa.)  289,  and 
Bates's  Estate  (1910)  11  Del.  Co.  Rep. 
(Pa.)  429).  This,  right,  however,  may 
not  be  asserted  as  against  testator's 
creditors,  who  have  the  right  to  insist 
on  immediate  realization  and  payment, 
unless  it  can  be  shown  that  the  busi- 
ness was  not  merely  continued  under 
the  will  for  the  benefit  of  those  in- 
terested under  the  will,  but  that  it  was 
so  carried  on  with  the  sanction  and  as- 
sent of  the  creditors  and  on  their  be- 
half. See  11  R.  C.  L.  p.  141.  Thus,  in 
Allam's  Estate  (Pa.)  supra,  it  was 
held  that  the  executor  could  not  exer- 
cise his  right  to  reimbursement  for 
debts  contracted  in  completing  an  un- 
finished contract  as  against  creditors 
of  the  decedent.  The  auditor,  whose 
report  was  affirmed  by  the  court>  said: 
'In  Pennsylvania,  when  a  person  dies, 
all  his  creditors  at  once  acquire  a  lien 
upon  all  his  personal  property  within 
the  state,  and  the  law  commits  it  to 
the  care  of  an  administrator  or  execu- 
tor, upon  the  express  trust  to  give 
each  his  due  according  to  law.  Horn- 
er V.  Hasbrouck  (1861)  41  Pa.  169. 
Was,  then,  this  lien  of  the  general 
creditors  at  death  subject  to  be  de- 
feated by  the  election  of  the  adminis- 
trator to  complete  these  contracts,  or 
was  their  lien  superior  to  any  right  of 
reimbursement  by  the  administrator? 
No  authority  has  been  cited  upon  this 
question,  and  the^auditor  has  been  un- 
able to  find  any  in  this  state.  Upon 
principle,  however,  he  is  of  the  opin- 
ion that  debts  contracted  by  the  dece- 
dent in  his  lifetime  are  the  superior 
lien.  These  debts  are  known,  or  ought 
to  be  known,  by  the  administrator  to 
be  in  existence  at  the  time  of  the  de- 
cedent's death,  and  his  election  to  com- 
plete the  contracts  was  made  .with  this 
knowledge.  His  right  to  reimburse- 
ment in  this  regard  is  somewhat  sim- 
ilar to  the  right  of  the  heir  to  inherit 
personal  property,  subject  to  be  de- 
feated by  those  who  were  his  creditors 
at  his  death.  This  seems  to  have  been 
the  accepted  view  in  the  analogous 
case  of  a  direction  in  a  will  to  con- 
tinue the  business  of  the  testator.    In 


Lindley  on  Partnership,  vol.  2,  p.  609, 
the  author  says:  The  liability  of  the 
estate  of  a  deceased  partner  to  per- 
sons who  become  creditors  after  his 
decease  is  subject  to  its  liability  to 
those  who  were  his  creditors  at  his 
decease.  These  last  must  first  be  paid, 
and  although,  as  in  such  a  case  as  Ex 
parte  Garland  (1803)  10  Ves.  Jr.  120, 
32  Eng.  Rprint,  787,  they  might  not 
be  able  to  follow  the  assets  of  the  de- 
ceased into  the  hands  of  the  trustee 
in  bankruptcy,  yet,  in  administering 
the  estate  of  a  person  whose  assets 
have  been  employed  in  trade,  in  pur- 
suance  of  directions  contained  in  his 
will,  the  creditors  who  have  become 
such  since  his  decease  cannot  com- 
pete with  his  other  creditors/  See 
also  CoUyer  on  Partnership,  §  633. 
The  effect  of  this  view  will  be  to  ex- 
clude from  the  present  distribution  all 
debts  contracted  by  the  administrator 
in  the  completion  of  these  contracts, 
for  the  reason  that  the  claims  of 
creditors  in  existence  at  the  time  of 
the  death  of  the  decedent  will  ifiuch 
more  than  consume  the  fund.  In  fact, 
the  amount  of  these  claims  in  exist- 
ence when  decedent  died  exceeds  many 
times  the  amount  for  distribution. 
This  is  no  doubt  a  hardship  as  to  the 
debts  contracted  by  the  administrator ; 
but  parties  dealin^r  in  this  way  are 
bound  to  look  to  his  authority,  and  are 
held  to  a  knowledge  of  the  limitations 
which  the  law  places  upon  hiip.  Their 
only  remedy  is  against  the  administra- 
tor, and  where,  as  here,  there  is  no 
property  against  which  he  can  have 
recourse." 

It  is,  however,  generally  conceded 
that  the  case  of  an  unfinished  contract 
stands  upon  a  different  plane  than  the 
case  of  an  ordinary  business  enter- 
prise, engaged  in  by  the  decedent  at 
the  time  of  his  death,  from  which  his 
executor  or  administrator  may  with- 
draw without  subjecting  the  estate  to 
any  liability  for  damages.  Thus,  it  is 
said  in  Marshall  v.  Broadhurst  (1831) 
1  Cromp.  &  J.  403,  148  Eng.  Reprint, 
1480:  "When  the  law  speaks  of  the 
executors  not  carrying  on  the  business 
of  their  testator,  it  means  that  they 
are  not  to  buy  and  sell.  We  do  not 
say  that  executors  are  bound  to  go  on 
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to  an  indefinite  extent,  but  it  is  rea- 
sonable that  they  should  do  so  to  a 
certain  extent.  For  instance,  if  a  man 
make  half  a  wheelbarrow  or  half  a 
pair  of  shoes,  and  die,  the  executors 
may  complete  them,  and  they  are  not 
bound  to  sacrifice  the  property  of  their 
testator  by  selling  articles  in  an  im- 
perfect state."  It  was  accordingly 
held  in  that  case  that  if  one  contracts 
for  himself  and  his  executors  to  build 
a  house,  and  dies,  the  executors  must 
go  on,  or  be  liable  in  damages  for  not 
completing  the  work;  and  that,  having 
done  so,  they  may  recover  in  their  rep- 
resentative capacity.  So  also,  in  Al- 
lam's  Estate  (1901)  199  Pa.  673,  49 
Atl.  252,  it  is  said  that  the  principle 
to  be  deduced  from  the  authorities 
seems  to  be  that  the  administrator  is 
vested  with  a  sound  discretion  as  to 
whether  or  not  he  will  complete  such 
contract;  and  that  if  he  has  acted  as  a 
cautious  and  prudent  man  would  act 
under  similar  circumstances,  and  in 
good  faith,  he  will  not  be  surcharged, 
although  the  consequence  may  be  bad. 
Accordingly,  in  Re  Walsh  (1904)  35 
Pittsb.  L.  J.  N.  S.  (Pa.)  289,  it  was 
held  that  as  an  administrator  has  the 
right  to  complete  his  decedent's  con- 
tracts, he  should  be  entitled  to  a  pro 
rata  distribution  with  the  creditors  of 
the  decedent  on  the  amount  of  loss 
sustained  by  him  in  their  completion, 
the  court  saying:  "It  is  true  this  con- 
clusion does  not  appear  to  be  sustained 
by  Allam's  Estate  (Pa.)  supra;  but 
there  does  not  appear  to  have  been 
any  claim  made  in  that  case  by  the  ad- 
ministrator for  a  pro  rata  distribution 
with  the  other  creditors  on  the 
amount  of  loss  sustained  by  him,  and 
this  question  was  not  discussed  nor 
decided  there.  Had  the  executor  here 
refused  to  complete  these  contracts, 
the  estate  would  have  been  liable  for 
the  loss  sustained  by  the  hospital, 
Rowe,  and  Verner  in  finishing  them, 
and  they  would  have  been  creditors  of 
the  estate  to  the  amount  of  such  loss, 
and  entitled  to  pro  rata  distribution 
thereon.  And  if  the  executor  had 
paid  them  he  would  be  subrogated  to 
their  rights  as  creditors,  and  entitled 
to  pro  rata  distribution  on  the  amount 
so  paid.     His  right  to  such  distribu- 


tion is  surely  not  defeated  because,  in- 
stead of  allowing  them  to  finish  the 
work  and  paying  them  directly  the 
amount  of  the  loss,  he  assumed  and 
paid  it  by  completing  the  contracts 
himself." 

And  in  Macdonald  v.  O'Shea  (1910) 
58  Wash.  169,  108  Pac.  436,  Ann.  Cas. 
1912A,  417,  it  was  held  that  a  surety 
on  the  contractor's  bond,  which  had 
discharged  obligations  incurred  by  the 
administrator  in  carrying  out  the  con- 
tract after  the  contractor's  death, 
might  collect  the  amount  so  paid  by 
foreclosing  an  indemnity  mortgage 
held  by  it  upon  property  of  the  de- 
cedent. 

Now,  where  the  executor  or  admin- 
istrator is  entitled  to  be  indemnified 
for  indebtedness  incurred  by  him  in 
carrying  on  the  business,  the  creditors 
of  the  business  may  be  subrogated  to 
the  rights  of  the  executor  or  adminis- 
trator against  his  decedent's  estate 
(see  Foxworth  v.  White  (1882)  72  Ala^ 
224;  Fridenburg  v.  Wilson  (1885)  20 
Fla.  359;  Laible  v.  Ferry  (1880)  32 
N.  J.  Eq.  791.  reversing  (1879)  31  N. 
J.  Eq.  566;  Re  Johnson  (1880)  L.  R.  15 
Ch.  Div.  (Eng.)  548,  49  L.  J.  Ch.  N.  S. 
745,  43  L.  T.  N.  S.  372,  29  Week.  Rep. 
168;  Re  Frith  [1902]  1  Ch.  (Eng.)  342, 
71  L.  J.  Ch.  N.  S.  199,  86  L.  T.  N.  S. 
212;  Re  Kidd  (1894)  70  L.  T.  N.  S. 
(Eng.)  648,  8  Reports,  261,  42  Week. 
Rep.  571;  Frisby  v.  Owen  (1892)  66 
L.  T.  N.  S.  (Eng.)  718;  Braun  v.  Braun 
(1902)  14  Manitoba  L.  R.  346);  such 
right,  however,  being  governed  by  the 
same  conditions  as  attend  the  right  of 
the  executor  or  administrator  to  be 
indemnified. 

Accordingly,  it  would  seem  that 
where  the  completion  of  an  unfinished 
contract  is  a  proper  act  of  administra- 
tion, a  debt  thereby  incurred  by  the 
executor  or  administrator  might, 
though  not  a  debt  of  the  estate,  be  as- 
serted against  it  on  the  theory  that 
the  creditor  is  equitably  subrogated 
to  his  debtor's  right  to  indemnity. 

One  other  possibility  remains  to  be 
considered. 

It  has  been  held  that  where  an  ex- 
ecutor or  administrator  carries  on  the 
decedent's  business  for  a  reasonable 
time  for  the  purpose  of  winding  it  up» 
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the  debts  incurred  by  him  may  be  al- 
lowed as  expenses  of  administration. 
See  Fleming  v.  Kelly  (1902)  18  Colo. 
App.  23,  69  Pac.  272  (where,  however, 
the  business  was  carried  on  under  the 
authority  of  the  court  and  at  a  profit) ; 
Carroll  v.  Davidson  (1871)  23  Lau  Ann. . 
428  (where  the  business  was  carried 
on  under  the  authority  of  the  court) ; 
Comwell  V.  Deck  (1874)  2  Redf. 
(N.  Y.)  87,  affirmed  on  other  points  in 
(1876)  8  Hun,  122;  Merritt  v.  Merritt 
(1876)  62  Mo.  150;  Re  Semple  (1899) 
189   Pa.   385,   42   Atl.   28,   reversing 


(1898)  28  Pittsb.  L.  J.  N.  S.  (Pa.)  431; 
Newton  v.  Poole  (1841)  12  Leigh 
(Va.)  112. 

It  would  seem  entirely  consistent 
with  the  principle  of  these  cases  that 
an  executor  or  administrator  who,  act- 
ing reasonably  and  in  good  faith,  has 
elected  to  complete  an  unfinished  con- 
tract made  by  his  decedent,  instead  of 
paying  damages,  should  be  allowed 
(at  least,  where  the  estate  is  solvent) 
the  amount  of  the  debts  thereby  in- 
curred. £.  S.  0. 


RE  PETITION  OF  JOSIE  DUNKERTON. 


Xanaas  Supreme  Court -^  March  S,  1010. 
(104  Kan.  481,  179  Pac.  347.) 

Constitutional  law  — *  industrial  farm  for  women  —  discrimination. 

1.  Chapter  298  of  the  Laws  of  1917,  establishing  a  state  industrial  farm 
for  women,  does  not  violate  §  1  of  the  14th  Amendment  to  the  Constitution 
of  the  United  States,  nor  §  1  of  the  Bill  of  Rights  of  the  Constitution  of 
the  state  of  Kansas,  and  does  not  deny  the  equal  protection  of  the  law  to 
women  convicted  of  oflfenses  punishable  by  imprisonment. 

[See  note  on  this  question  beginning  on  page  1614.] 


—  equal  protection  —  different  pun- 
ishment for  men  and  women. 

2.  The  legislature  may  determine 
that  women  convicted  of  crime  shall 
be  less  severely  punished  than  men 
convicted  of  the  same  crime. 

[See  6  R.  C.  L.  430.] 

Criminal  law  —  parole  —  interference 
with  power  of  court. 

3.  A  statutory  provision  giving  the 

Headnote  1  by  MARSHALL,  J. 


board  of  administration  the  power  to 
parole  women  convicts  after  they  are 
placed  on  the  state  farm  does  not  in- 
terfere with  the  power  of  the  court  to 
grant  parole  at  time  of  judgment^  or 
before  confinement  on  the  farm  be- 
gins. 

[See  20  R.  C.  L.  577-679.] 


Application  for  a  writ  of  habeas  corpus  to  secure  petitioner's  release 
from  custody  to  which  she  had  been  committed  for  alleged  violation  of  the 
so-called  Bone  Dry  Law.     Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  A.  M.  Etchen  and  Bert  Van 
Leuven,  for  petitioner: 

Chapter  298,  laws  of  1917,  is  uncon- 
stitutional and  void  for  the  reason  that 
it  contravenes  §  1  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  and  §  1  of  the  Bill  of  Rights 
of  the  Constitution  of  the  state  of 
Kansas,  in  that  females  over  twenty- 


five  years  are  denied  the  equal  pro- 
tection of  the  laws. 

Re  Howard,  72  Kan.  273,  83  Pac. 
1032;  State  v.  Lewin,  53  Kan.  679.  37 
Pac.  168;  Morgan  v.  State,  179  Ind. 
300,  101  N.  E.  6 ;  Johnson  v.  Goodyear 
Min.  Co.  127  Cal.  4,  47  L.R.A.  338,  78 
Am.  St.  Rep.  17,  59  Pac.  304;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150, 
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41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Ballard  v.  Mississippi  Cotton  Oil  Co. 
81  Miss.  507,  62  L.R.A.  407,  95  Am. 
St.  Kep.  476,  34  So.  533 ;  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  969;  Union  County 
Nat.  Bank  v.  Ozan  Lumber  Co.  127 
Fed.  206 ;  State  v.  Scougal,  3  S.  D.  55, 
15  L.R.A.  477,  44  Am.  St.  Rep.  756,  51 
N.  W.  858. 

Messrs.  Alfred  G.  Armstrong  and 
Thurman  Hill  for  appellee. 

Marshall,  J.,  delivered  the  opinion 
of  the  court : 

Josie  Dunkerton  presents  an  ap- 
plication for  a  writ  of  habeas 
corpus.  Notice  of  the  hearing  of  the 
application  has  been  given,  and  the 
matter  is  submitted  on  its  merits. 
The  petitioner  is  confined  on  the 
state  industrial  farm  for  women, 
under  conviction  for  violating  §  1  of 
chapter  215,  Laws  of  1917,  com- 
monly known  as  the  "Bone  Dry 
Law."  She  argues  that  the  act  un- 
der which  she  is  confined  (Laws 
1917,  chap.  298)  is  unconstitutional, 
for  the  reason  that  it  contravenes 
§  1  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States, 
and  for  the  further  reason  that  it 
contravenes  §  1  of  the  Bill  of  Rights 
of  the  Constitution  of  the  state  of 
Kansas,  in  this,  that  the  act  denies 
the  equal  protection  of  the  law  to 
women  over  twenty-five  years  of 
age.  To  support  this  argument,  the 
petitioner  contends  that,  in  every 
case  where  a  woman  is  convicted  of 
violating  any  criminal  law,  and 
punishment  by  imprisonment  is 
prescribed,  the  act  takes  from  the 
trial  court  the  right  to  impose  the 
minimum  penalty  on  her;  that  it 
takes  from  that  court  the  right  to 
parole  women;  that,  under  the  act, 
.women  must  be  sentenced  to  the 
penitentiary;  and  that  in  these 
respects  the  punishment  of  women 
is  more  severe  than  the  punish- 
ment of  men  for  the  same  offense. 

Boys  under  the  age  of  sixteen 
years,  who  commit  offenses  punish- 
able by  imprisonment,  may  be  sent 
to  the  state  reform  school.  Gen. 
Stat.  1915,  §  10,081.  Girls  under 
the  age  of  eighteen  years  who  com- 
mit similar  offenses  may  be  sent  to 
the     industrial    school     for    girls. 


Gen.  Stat.  1915,  §  10,108.  Any 
male  person  between  the  ages  of 
sixteen  and  twenty-five,  who  shall 
be  convicted  for  the  first  time  of 
any  offense  punishable  by  confine- 
ment in  the  state  penitentiary,  may 
be  sent  to  the  Kansas  state  indus- 
trial reformatory.  Gen.  Stat.  1915, 
§  10,053.  Under  these  statutes 
boys  and  girls,  and  men  and  women, 
are  not  treated  alike.  Women  can- 
not be  sent  to  the  state  industrial 
reformatory.  Boys  over  sixteen 
years  of  age  cannot  be  sent  to  the 
state  reform  school,  while  girls  be- 
tween sixteen  and  eighteen  years  of 
age  may  be  sent  to  the  industrial 
school.  Prior  to  the  passage  of  the 
act  now  questioned,  a  woman  over 
eighteen  and  under  twenty-five  who 
committed  an  offense  punishable  by 
imprisonment  in  the  penitentiary, 
was  sent  to  that  institution.  She 
could  not  be  sent  to  any  one  of  the 
other  three  institutions.  Reforma- 
tion and  education  are  the  primary 
objects  of  the  reform  school,  of  the 
state  industrial  reformatory,  and  of 
the  industrial  school.  Punishment 
is  incidental  only.  These  institu- 
tions are  primarily  schools,  not 
prisons.  The  constitutionality  of 
the  acts  creating  them,  and  of  the 
acts  providing  for  confinement  of 
violators  of  the  law  in  them,  has  not 
heretofore  been  questioned  on  the 
ground  now  presented. 

The  statute  under  consideration 
establishes  an  industrial  farm  for 
women,  to  which  all  women  above 
the  age  of  eighteen  years,  who  shall 
be  convicted  of  any  offenses  against 
the  criminal  laws  of  this  state,  must 
be  sent.  Section  5  of  the  act  reads : 
"Every  female  person,  above  the 
age  of  eighteen  years,  who  shall  be 
convicted  of  any  offense  against  the 
criminal  laws  of  this  state,  punish- 
able by  imprisonment,  shall  be  sen- 
tenced to  the  state  industrial  farm 
for  women,  but  the  court  imposing 
such  sentence  shall  not  fix  the  limit 
or  duration  of  the  sentence.  The 
term  of  imprisonment  of  any  person 
so  convicted  and  sentenced  shall  be 
terminated  by  the  state  board 
of    administration,    as    authorized 
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by  this  act,  but  such  imprison- 
ment shall  not  exceed  the  maximum 
term  provided  by  law  for  the 
crime  for  which  the  person  was 
convicted ;  provided,  that  where  the 
person,  so  convicted  and  sentenced 
to  said  industrial  farm  for  women^ 
is  not  more  than  twenty-five  years 
of  age  and  said  conviction  is  for  her 
first  offense,  the  board  of  adminis- 
tration may  parole  or  release  such 
person  under  rules  and  regulations 
prescribed  by  said  board  before  the 
expiration  of  the  minimum  term, 
but  in  all  other  cases,  the  person  so 
committed  to  said  institution  shall 
not  be  eligible  to  parole  by  the  board 
of  administration  until  the  expira- 
tion of  the  minimum  term  fixed  by 
law  for  the  punishment  of  the  of- 
fense for  which  she  has  been  con- 
victed ;  provided  further,  that  where 
any  person  has  been  committed  to 
such  institution  on  conviction  for 
murder  in  the  first  or  second  degree, 
such  person  shall  not  be  released 
from  said  institution  until  the  ex- 
piration of  the  term  for  which  such 
person  is  sentenced,  except  by  ac- 
tion of  the  governor  exercising  his 
pardoning  or  parole  power." 
(Laws  1917,  ch.  298,  §  5.) 

The  petitioner  directs  the  atten- 
tion of  the  court  to  part  of  §  14,  and 
to  all  of  §  22  of  the  act.  The  ma- 
terial part  of  §  14  reads :  "The  state 
board  of  administration  shall  pro- 
vide equipment  for  the  regular  em- 
ployment of  all  inmates  of  the  stete 
industrial  farm  for  women,  by 
erecting  shops  for  the  manufacture 
of  goods  and  utensils  and  the  pur- 
chase of  farm  machinery  and  stock 
which  will  permit  light  forms  of 
agriculture,  such  as  truck  garden- 
ing, chicken  raising  and  dairying, 
not  to  the  exclusion  of  the  cultiva- 
tion of  cereals  and  grasses.  It  shall 
be  the  duty  of  the  superintendent  to 
provide  for  the  daily  labor  of  all  in- 
mates according  to  their  capacity 
and  adaptability." 

The  purpose  of  the  Act  of  1917  is 
to  ameliorate  the  condition  of 
women  who  have  been  convicted  of 
an  offense  punishable  by  imprison- 
ment.    Under  the  act,  women  are 


not  subject  to  the  debauching  influ- 
ence of  the  county  jail  and  of  the 
penitentiary,  and  of  the  close  con- 
finement therein,  but  are  placed  in 
a  field  where  labor  is  pleasant  and 
restraint  is  limited,  and  where  the 
evil  influence  of  other  persons  con- 
victed of  crime  is  minimized.  The 
act  seeks  to  improve,  to  educate, 
and  to  build  up,  not  to  punish.  The 
court  is  asked  to  say  that  the  law  is 
unconstitutional  because,  in  accom- 
plishing these  objects,  it  imposes 
restraint  on  women  different  from 
that  imposed  on  men.  Morgan  v. 
State,  179  Ind.  300,  101  N.  E.  6,  is 
cited  by  the  petitioner.  There,  the 
supreme  court  of  Indiana  held  that 
a  statute  which  prescribed  a  treat- 
ment of  men  acquitted  of  crime  on 
the  ground  of  insanity,  different 
from  that  accorded  women  thus  ac- 
quitted, denied  to  women  the  equal 
protection  of  the  law,  and  contra- 
vened the  14th  Amendment  to  the 
Constitution  of  the  United  States. 
The  reasoning  in  that  case  is  not 
convincing.  The  legislature  may 
very  properly  de-  ^  ^,,  ^,  ^- 
termme  that  women  law-equai 

convicted     of     crime    Sufirent"pan. 

shall  be  less  severe-  i«i»m«nt  for 

«  •   1      ji       XI  men  and  'wonien. 

ly  punished  than 
men  convicted  of  the  same  crime. 
The  number  of  women  that  commit 
crimes  is  much  smaller  than  the 
number  of  men  committing  similar 
crimes,  and  that  fact  may  be  taken 
into  consideration  by  the  legisla- 
ture, and  punishment  may  be  pre- 
scribed which  recognizes  that  differ- 
ence. 

It  is  argued  that  the  Act  of  1917 
takes  away  from  the  district  court 
the  right  to  parole  a  woman  con- 
victed in  that  court  of  any  offense. 
The  statute  does  not  in  terms  so 
declare.  It  does  provide  that,  after 
she  has  been  placed  on  the  farm, 
the  board  of  administration  may 
parole,  but  that 
does  not  exclude  plVo/e"/„S^" 
the  trial  court  from  H'X"*^*'  r^^^  ^ 

-.,  .  . ,        po^ver  of  court. 

parohng      at      the 
time  judgment  is  rendered,  or  be- 
fore confinement  on  the  farm  be- 
gins.    There  is  always  a  depart- 
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ment  of  the  state  government  with 
authority  to  parole  a  woman  who 
has  been  convicted  of. an  offense 
punishable  by  imprisonment,  or 
who  is  confined  on  the  industrial 
farm. 

It  is  argued  that  sentencing  a 
woman  to  the  industrial  farm  is  the 
same  as  sentencing  her  to  the  pen- 
itentiary. The  industrial  farm  is 
not  the  penitentiary ;  they  are  sepa- 
rate iiistitutions,  operated  in  dif- 


ferent ways,  to  accomplish  different 
objects.  The  only  resemblance  be- 
tween the  two  is  the  restraint 
placed  upon  their  inmates  to  prevent 
them  from  leaving  the  institutions. 
The  petitioner's  at- 
tack on  the  law  can-  f.wlV»d»t?rii 

not    be    sustained,  15,^- H«i«tTo~ 

and  her  application 

for  a  writ  of  habeas  corpus  is  denied. 

All  the  Justices  concur. 


ANNOTATION. 

Constitutionality  of  ttatnte  at  affected  by  ditcriinwmtion  in 

same  offense  based  upon  age,  color,  or  sex. 


I.  Age,  1614. 

II.  Race  or  color,  1616, 

III.  Sex,  1618. 

The  Constitutionality  of  statutes 
providing  for  the  detention  of  juve- 
niles who  have  been  convicted  of  of- 
fenses punishable  by  imprisonment 
for  a  period  of  time  and  at  a  place  dif- 
ferent from  that  of  more  mature  of- 
fenders has  often  been  upheld,  as 
against  the  contention  that  unequal 
penalties  are  thus  imposed. 

California. — ^Ex  parte  Liddell 
(1892)  93  Cal.  633,  29  Pac.  251;  Ex 
parte  Nichols  (1896)  110  Gal.  651,  43 
Pac.  9. 

Gleorgia.— Taylor  v.  Means    (1912) 

139  Ga.  578,  77  S.  E.  373. 

Illinois. — People  ex  rel.  Bradley  v. 
Illinois  State  Reformatory  (1894)  148 
111.  413,  23  L.R.A.  139,  36  N.  E.  76. 

Massachusetts.  —  Com.  v.  Pear 
(1903)  183  Mass.  242,  67  L.R.A.  935, 
66  N.  E.  719. 

Minnesota. — State  ex  rel.  Schulman 
V.  Phillips  (1898)  73  Minn.  77,  75  N. 
W.  1029. 

New  York. — People  ex  rel.  Duntz  v. 
Coon  (1893)  67  Hun,  523,  22  N.  Y. 
Supp.  865. 

Texas.— Ex  parte  Walker  (1889)  28 
Tex.  App.  246,  13  S.  W.  861 ;  Johns  v. 
State  (1911)  63  Tex.  Grim.  Rep,  416, 

140  S.  W.  1093. 

Thus,  in  California,  it  has  been  held 
that  the  fact  that,  under  statutes  pro- 
viding that  minor  children  who  have 


been  convicted  of  an  offense  punish- 
able by  imprisonment  in  the  county 
jails  or  penitentiaries  may  be  commit- 
ted to  the  state  reformatory  or  indus- 
trial schools  for  a  term  not  less  than 
one  nor  more  than  five  years,  the  term 
of  detention  at  the  reform  school  may 
be  made  greater  by  the  judgment  of 
the  court  than  the  term  of  imprison- 
ment in  the  county  jail  or  in  the  state 
prison  for  the  same  offense  would  be, 
does  not  render  the  statute  unconsti- 
tutional as  prescribing  unjust  or  un- 
equal penalties;  since,  as  the  ehject 
of  the  act  is  not  punishment,  but 
reformation,  discipline,  and  education, 
it  cannot  be  said  that  the  punishment 
inflicted  is  greater  than  would  be  put 
upon  an  adult  for  the  same  offense. 
Ex  parte  Liddell  (1892)  93  CaL  633, 
29  Pac.  251;  Ex  parte  Nichols  (1896) 
110  Cal.  651,  43  Pac.  9.  In  Ex  parte 
Liddell  (Cal.)  supra,  the  court  argued 
as  follows:  "While  detained  for  a 
longer  period,  perhaps,  than  he  would 
be  if  sent  to  state  prison  or  the  county 
jail,  the  conditions  surrounding  the 
child  are  vastly  different.  He  is  given 
the  opportunity  and  instruction  to 
learn  a  trade,  and  qualify  himself  for 
the  duties  of  citizenship,  so  that  at 
the  end  of  his  term  he  will  go  out  pre- 
pared to  take  care  of  himself  and  those 
dependent  upon  him,  without  the 
odium  which  is  attached  to  an  ex-con- 
vict. There  is  no  doubt  of  the  power 
of  the  state  to  make  and  enforce  pro- 
visions for  the  compulsory  education 
of  all  children  within  the  state;  and 
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It  ia  equally  clear  that  the  state  may 
arrest  the  downward  tendency  of  those 
who  have  offended  against  its  laws, 
and  manifest  a  disposition  to  follow 
a  criminal  career,  by  placing  them  in 
an  institution  where- they  will  receive 
the  care,  education,  and  discipline 
necessary  to  prepare  them  for  honor- 
able citizenship.  .  •  .  The  legis- 
lature, in  its  wisdom,  has  endeavored 
to  provide  a  place  for  children  mani- 
festing criminal  traits,  where  they 
can  be  cared  for  without  being  thrown 
under  the  baneful  influence  of 
veterans  in  crime.  We  think  the 
policy  of  the  act  a  wise  one,  and  we 
see  no  constitutional  ground  for  de- 
claring it  invalid." 

So,  in  Georgia,  it  has  been  held  that 
the  sentencing  of  a  minor  to  an  in- 
dustrial farm,  in  accordance  with  a 
statute  providing  for  so  sentencing 
minors  convicted  of  misdemeanors, 
was  not  void  on  the  ground  that  such 
minor  was  thereby  denied  the  equal 
protection  of  the  laws,  in  that  all 
other  persons,  upon  being  convicted 
of  a  misdemeanor,  can  only  be  sen- 
tenced to  a  term  of  imprisonment  not 
exceeding  twelve  months,  whereas  the 
sentence  complained  of  was  for  con- 
finement for  a  term  not  exceeding 
eleven  years.  Taylor  v.  Means  (1912) 
139  Ga.  578,  77  S.  E.  373.  This,  also, 
was  upon  the  theory  that  the  sentence 
in  the  present  case  was  not  one  im- 
posing punishment  under  the  purely 
penal  statutes  of  the  state,  it  being 
said  that  the  purpose  of  the  statute 
was  not  punishment  alone,  but  re- 
straint and  correction  under  circum- 
stances that  tended  to  the  mental  and 
moral  uplift  of  the  child,  and  the 
proper  formation  of  its  character. 

Likewise,  in  State  ex  rel.  Schulman 
V.  Phillips  (1898)  73  Minn.  77,  75  N. 
W.  1029,  it  was  held  that  a  statute 
providing  for  the  commitment  of  mi- 
nors under  sixteen  years  of  age,  con- 
victed of  crime,  to  a  state  training 
school  during  minority,  unless  sooner 
released  by  the  board  *  of  managers, 
was  not  unconstitutional  as  inflicting 
a  greater  degree  of  punishment  upon  ^ 
children  under  sixteen  years  of  age  j 
than  for  older  children,  and,  there- 
fore, that  an  infant  under  sixteen,  who 


had  been  convicted  of  petit  larceny 
and  sentenced  to  the'  reform  school 
under  the  statute,  could  not  obtain  his 
release  by  habeas  corpus.  The  court 
said:  'The  school  is  not  a  'prison,' — 
a  place  of  punishment, — in  the  usual 
acceptation  of  the  term,  but  a  public 
industrial  school,  where  children  who 
have  made  a  wrong  start  in  life  are 
educated,  trained,  and  afforded  an 
opportunity  to  become  honest,  self-re- 
liant, industrious,  and  useful  citizens. 
The  necessary  restraint  imposed  upon 
them  is  not  punitory,  but  parental,  in 
its  character." 

And  in  People  ex  rel.  Duntz  v.  Coon 
(1893)  67  Hun,  523,  22  N.  Y.  Supp. 
865,  a  statute  establishing  a  house  of 
refuge  for  women,  and  providing  for 
the  sentencing  thereto  of  all  females 
between  the  ages  of  fifteen  and  thirty, 
who  have  been  convicted  of  certain 
specified  misdemeanors,  for  a  term  of 
not  more  than  five  years,  unless  sooner 
discharged  by  the  board  of  managers, 
has  been  held  not  to  be  unconstitution- 
al as  an  unequal  protection  of  the 
laws,  in  that  the  statute  provides  a 
longer  term  and  a  different  place  of 
confinement  for  females  falling  within 
its  terms  than  for  females  of  other 
ages,  whose  punishment  for  similar 
offenses  is  a  fine  or  imprisonment  for 
one  year  or  both.  It  was  said  that  it 
is  within  the  power  of  the  legislature 
to  provide  a  punishment  for  children 
and  young  women  at  a  different  place 
and  for  a  different  period  than  the  im- 
prisonment provided  for  persons  of  a 
different  age  for  the  same  offense,  that 
the  statute  applies  equally  to  all  fe- 
males within  the  ages  specified,  and 
that  such  power  has  been  too  long 
exercised  to  be  now  questioned. 

Atid  again,  in  Illinois,  it  has  been 
held  (People  ex  rel.  Bradley  v.  Illinois 
State  Reformatory  (1894)  148  111.  413, 
23  L.R.A.  139,  36  N.  E.  76)  that  a  con- 
stitutional requirement  that  all  pen- 
alties shall  be  apportioned  to  the  na- 
ture of  the  offense  was  not  violated 
by  a  statutory  provision  for  the  com- 
mitment of  minors  between  the  ages 
of  sixteen  and  twenty-one,  who  have 
been  convicted  of  crime,  to  a  reforma- 
tory for  an  indefinite  period,  while  an 
adult  convicted  of  the  same  crime  haB 
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a  statutory  right  to  have  the  term  of 
his  imprisonment,  within  the  limits 
fixed  by  statute,  determined  by  a  jury. 
The  court  reasoned  that  there  is  a 
marked  distinction  between  persons  of 
mature  age  and  those  who  are  minors, 
and  that  the  legislature  could  properly 
take  such  distinction  into  considera- 
tion in  fixing  the  punishment  for 
crime,  both  in  determining  the  method 
of  its  infliction,  and  in  limiting  its 
quantity  and  duration.  However,  the 
court  was  also  of  opinion  that  a  sen- 
tence imposed  by  virtue  of  the  statute 
was,  in  fact,  a  penalty  and  punishment 
for  crime  committed,  and  not  for  the 
sole  and  only  purpose  of  reforming 
the  offender. 

In  Ex  parte  Walker  (1889)  28  Tex. 
App.  246,  13  S.  W.  861,  without  setting 
out  the  reasons  therefor,  it  was  held 
that  a  statute  abolishing  capital  pun- 
ishment in  all  cases  where  the  offend- 
er has  not,  at  the  time  of  the  commis- 
sion of  the  offense,  arrived  at  the  age 
of  seventeen  years,  was  not  subject  to 
the  constitutional  objection  that  it 
was  class  legislation,  and  contrary  to 
the  principles  of  American  govern- 
ment. 

And  that  a  statutory  provision  for 
inc^arceration  of  defendants  under 
sixteen  years  of  age  in  a  state  re- 
formatory instead  of  a  penitentiary  is 
not  unconstitutional,  but  is  a  wise  and 
salutary  provision  of  the  law,  see 
Johns  V.  State  (1911)  63  Tex.  Grim. 
Rep.  416,  140  S.  W.  1093. 

In  Com.  V.  Pear  (1903)  183  Mass. 
242,  67  L.R.A.  935,  66  N.  E.  719,  it  was 
held  that  the  exemption  of  minors 
from  the  penalty  imposed  by  a  statute 
for  refusal  to  be  vaccinated  did  not 
render  the  statute  unconstitutional  as 
working  an  inequality,  since  it  only 
limited  such  liability  to  persons  who 
had  a  right  to  control  their  own  con- 
duct. 

II.  Race  or  color. 

Equality  of  protection  under  the 
laws,  as  guaranteed  by  the  14th 
Amendment  to  the  United  States  Con- 
stitution, implies  that  in  the  adminis- 
tration of  criminal  justice  no  person, 
by  reason  of  his  race  or  color,  shall 
be  subjected  for  the  same  offense  to 
any  greater  or  different  punishment 


than  that  to  which  persons  of  another 
race  or  color  are  subjected.  Pace  v. 
Alabama  (1883)  106  U.  &  583, 27  L.  ed. 
207,  1  Sup.  Ct.  Rep.  637;  Ho  Ah  Kow 
V.  Nunaii  (1879)  5  Sawy.  552,  FedL 
Cas.  No.  6,546;  Ellis  v.  State  (1868) 
42  Ala.  525. 

Applying  this  general  rule,  it  has 
been  held  that  an  ordinance  which 
was  directed  against  and  confined  in 
its  execution  to  Chinamen,  and  which 
provided  for  the  cutting  or  clipping  of 
the  hair  of  all  persons  confined  in  the 
county  jail  to  within  1  inch  of  the 
head,  was  in  violation  of  the  14th 
Amendment  in  that  it  constituted  spe- 
cial legislation,  and  imposed  an  addi- 
tional as  well  as  degrading  and  cruel 
punishment  upon  a  class  of  persons 
who  are  entitled  to  the  equal  protec- 
tion of  the  law.  Ho  Ah  Kow  v.  Nu- 
nan  (1879)  5  Sawy.  552,  Fed.  Cas.  No. 
6,546. 

But  in  the  Maryland  case  of  Plunk- 
ard  V.  State  (1887)  67  Md.  364,  10  Atl. 
225,  309,  it  was  held  that  a  bastardy 
law  relating  to  "any  white  woman*' 
giving  birth  to  an  illegitimate  child, 
and  not  embracing  in  its  terms  colored 
women,  and  providing  for  her  incar- 
ceration unless  she  give  bond  or 
disclose  the  father  of  the  child, 
was  not  unconstitutional  as  denying 
the  equal  protection  of  the  laws  as 
guaranteed  by  the  14th  Amendment. 
The  majority  of  the  court,  after  recog- 
nizing that  a  proceeding  under  this 
statute  against  the  white  mother  of 
an  illegitimate  child  would  be  criminal 
in  its  nature,  adopted  the  following 
views:  "The  statute  aims  at  no  re- 
dress for  private  or  personal  wrongs 
done  to  the  .mother.  The  act  intended 
to  be  punished  involves  no  invasion  of 
the  mother's  rights;  no  element  of 
trespass  or  violence ;  she  is  a  consent- 
ing party.  It  is  not  a  case  where  she 
would  otherwise  be  left  exposed,  with- 
out the  protection  of  the  law,  to  tres- 
passes, assaults,  or  violence;  hence  the 
argument  that  the  colored  mother  is 
exposed  when  the  white  mother  is  pro- 
tected, and  that  redress  is  extended  to 
the  one  and  denied  to  the  other,  is 
really  without  foundation.  No  per- 
sonal right  is  invaded;  no  privilege 
or  immunity  of  the  white  or  colored 
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mother  is  interfered  with.  Still  more 
unfounded  is  the  suggestion  that  the 
child  itself  is  protected  in  the  one 
case,  and  left  exposed  in  the  other. 
No  such  result  is  contemplated  by  the 
statute,  and  nothing  of  the  kind  fol- 
lows as  an  incident  of  its  enforcement. 
The  security  required  is  not  for  the 
benefit  of  the  child;  it  is  intended  only 
to  protect  the  public  from  the  main- 
tenance of  the  child;  and  if  that  in- 
demnity is  not  given,  it  is  a  mistake 
to  suppose  that  the  child  is  left  with- 
out nurture,  maintenance,  or  support. 
The  county  or  public  is  charged  with 
its  maintenance,  and  unless  the  in- 
demnity contemplated  by  the  statute 
is  given,  the  burden  of  maintaining 
the  child,  whether  the  illegitimate  off- 
spring of  a  white  or  colored  mother, 
still  rests  upon  the  public.  If  the 
child  is  not  left  to  perish  under  the 
law,  as  the  argument  assumes,  the 
burden  of  its  support  is  only  shifted 
and  placed  on  the  father  as  a  measure 
of  punishment  upon  him,  and  this  pun- 
ishment falls  equally,  without  respect 
to  race  or  color."  It  should  be  noted 
that  in  this  case  the  defendant  was 
the  disclosed  father  of  an  illegitimate 
child  by  a  ''white"  woman,  and  that 
the  objections  to  the  constitutionality 
of  the  statute  were  raised  by  him,  and 
not  by  "any  white  woman"  incarcer- 
ated for  failure  to  comply  with  the 
statute.  In  the  latter  case  it  would 
seem  that  a  stronger  case  of  discrim- 
ination could  be  presented.  It  is  also 
of  interest  that  Stone,  J.,  dissented, 
upon  the  ground  that  since  the  14th 
Amendment  means  that  there  shall 
not  Ve  in  any  state  one  law  applying 
to  the  white  race,  and  another  and 
different  one  applying  to  the  black, 
especially  with  respect  to  criminal 
laws,  the  Maryland  statute  above 
cited  is  in  direct  controversion  of  that 
Amendment,  in  that  it  applies  exclu- 
sively to  the  whites. 

And  it  has  been  held  that  an  Ala- 
bama statute,  punishing  adultery  or 
fornication  committed  by  a  white  per- 
son and  a  negro  with  each  other  more 
severely  than  the  same  offense  com- 
mitted between  persons  of  the  same 
race  and  color  is  punished,  does  not 
make  a  discrimination  against  the 
3  A.L.R.— 102. 


colored  person,  within  the  meaning 
of  the  rule  as  laid  down  in  the  pre- 
ceding paragraph  where  the  statute 
applies  the  same  punishment  to  both 
offenders,  the  black  and  the  white,  the 
offense,  as  outlined,  being  distinct, 
and  the  discrimination  in  the  pun- 
ishment prescribed  being  directed 
against  the  offense  designated,  and  not 
against  the  person  of  any  particular 
race  or  color.  Pace  v.  Alabama  (1883) 
106  U.  S.  583,  27  L.  ed.  207,  1  Sup.  Ct. 
Rep.  637,  affirming  (1881)  69  Ala.  231, 
44  Am.  Rep.  513  (see  also  Rose's  Notes 
to  this  case) ;  Ellis  v.  State  (1868)  42 
Ala.  525;  Ford  v.  State  (1875)  53  Ala. 
150,  2  Am.  Crim.  Rep.  161. 

In  Arkansas,  it  was  held  that  a  stat- 
ute making  it  a  capital  offense  for  a 
negro  or  mulatto  merely  to  attempt  the 
commission  of  rape  on  a  white  woman, 
whereas  a  white  man  was  only  to  be 
imprisoned  therefor,  did  not  contra- 
vene a  constitutional  provision  that 
"any  slave  who  shall  be  convicted  of 
a  capital  offense  shall  suffer  the  same 
degree  of  punishment  as  would  be  in- 
flicted upon  a  free  white  person,  and 
no  other."  Charles  v.  State  (1851)  11 
Ark.  389;  Pleasant  v.  State  (1858)  13 
Ark.  360.  In  Charles  v.  State  (Ark.) 
supra,  the  court  argued  as  follows: 
"It  is  contended  that  the  proper  con- 
struction of  this  constitutional  provi- 
sion is  that  the  legislature  cannot  de- 
clare that  a  negro  shall  be  hung  for  an 
offense,  when  a  white  man,  for  the 
same  offense,  is  only  punishable  by  im- 
prisonment. It  is  conceded  by  coun- 
sel for  the  accused  that  the  legislature 
possesses  the  power  to  make  an  act 
criminal  in  a  slave,  which  would  not 
be  so  in  a  white  man;  but  then  he 
insists  that,  as  to  acts  or  offenses 
which  are  common  to  both,  and  made 
criminal  in  both,  a  slave  cannot  be 
hung,  when  for  the  same  offense  a 
white  man  would  only  be  imprisoned. 
We  cannot  concur  in  the  construction 
claimed  for  the  constitutional  provi- 
sion referred  to ;  but,  on  the  contrary, 
are  fully  persuaded  that  it  is  not  in 
accordance  with  the  spirit  and  inten- 
tion of  that  instrument.  If  the  offense 
charged  against  the  appellant  had 
been  declared  capital,  whether  com- 
mitted by  a  white  man  or  negro,  but 
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that,  in  the  case  of  the  former,  the 
mode  of  execution  should  be  by  hang- 
ing by  the  neck,  whereas  the  latter 
should  be  first  scourged,  and  then 
burned,  and  finally  destroyed  by  hang- 
ing, there  can  be  no  doubt  but  that 
such  act  would  be  unconstitutional, 
and  consequently  void.  .  .  .  All 
that  was  designed  to  be  understood 
by  the  provision  in  the  Constitution 
was  that,  in  case  a  negro  should  be 
convicted  of  a  capital  crime,  he  should 
not  undergo  other  or  greater  punish- 
ment than  that  which  should  be  in- 
flicted upon  a  white  man  for  an  of- 
fense which  would  subject  him  to  cap- 
ital punishment."  It  will  be  observed 
that  this  decision,  therefore,  was  made 
to  turn  upon  the  fact  that  a  distinctive 
crime  was  provided  for  by  the  act,  and 
does  not  amount  to  an  adjudication 
that  discriminating  penalties  may  be 
imposed  upon  persons  of  different 
color  for  the  same  offense. 

III.  8ex. 

In  the  reported  case  (Ex  parte 
DuNKERTON,  ante,  1611),  it  was  held 
that  a  statute  establishing  a  state  in- 
dustrial farm  for  women  was  not  un- 
constitutional because  of  the  fact  that 
it  allowed  women  to  be  less  severely 
punished  than  men  convicted  of  the 
same  crime.  In  other  words,  that  the 
legislature  may  make  a  discrimination 
in  punishment  for  the  same  offense, 
based  entirely  upon  the  sex  of  the  of- 
fender. This  conclusion,  that  the  leg- 
islature may  very  properly  determine 
that  women  convicted  of  crime  shall 
be  less  severely  punished  than 
men  convicted  of  the  crime,  seems 
to  have  been  based  upon  the  theory 
that  the  legislature,  in  prescrib- 
ing punishment  for  a  crime,  may 
take  into  consideration  and  recognize 
the  fact  that  the  number  of  women 
who  commit  crimes  is  much  smaller 
than  the  number  of  men  committing 
similar  crimes. 

So,  in  State  v.  Heitman  (1919)  — 
Kan.  — ,  181  Pac.  630,  it  was  held  that 
a  special  statute,  providing  that  a  wo- 
man upon  conviction  of  a  misdemean- 
or should  be  sentenced  to  the  state 
industrial  farm  for  women,  for  an  un- 


determined period,  with  a  maximum 
limit,  was  not  violative  of  the  14th 
Amendment  to  the  Federal  Constitu- 
tion, either  as  denying  the  equal  pro- 
tection of  the  law,  or  ds  abridging 
women's  privileges  and  immunities,  in 
that  men  convicted  of  similar  offenses 
would  be  sentenced  under  the  general 
law  to  the  county  jail  for  a  definite 
period,  within  the  same  noaximum  lim- 
it, the  court  adopting  the  theory  that 
female  criminals,  because  of  their  dif- 
ferent nature,  etc.»  should  be  com- 
pletely segregated  from  male  crim- 
inals, so  that  the  attendant  problems 
of  the  two  classes  may  be  differentiat- 
ed, and  each  given  the  proper  and 
necessary  corrective  treatment;  that 
the  principle  of  the  indeterminate  sen- 
tence is  the  only  correct  one;  and  that 
the  effort  of  the  legMature,  in  enact- 
ing the  statute  under  consideration, 
was  evidently  an  honest  attempt  to 
keep  law  up  with  the  advanced  tenets 
of  the  new  penology,  and  seemed 
neither  arbitrary  nor  unreasonable. 

And  a  New  York  statute,  relating 
to  the  medical  examination  and  con- 
finement of  prostitutes  who  have  been 
convicted  of  vagrancy,  has  been  held 
not  to  be  unconstitutional  as  discrim- 
inating between  men  and  women,  it 
being  declared  a  health  measure,  and 
within  the  police  power.  People  ex 
rel.  Barone  v.  Fox  (1910)  69  Misc. 
400,  127  N.  Y.  Supp.  484,  reversed  on 
other  grounds  in  (1911)  144  App.  Div. 
611,  129  N.  Y.  Supp.  646,  26  N.  Y. 
Crim.  Rep.  177,  which  was  reversed  in 
(1911)  202  N.  Y.  616,  96  N.  E.  1126. 

But  a  contrary  conclusion  was 
reached  in  Morgan  v.  State  (1912)  179 
Ind.  300,  101  N.  E.  6,  set  out  and  dis- 
approved in  the  DuNKEETON  Case.  In 
the  Morgan  Case  it  was  held  that  In- 
diana Act  March  5,  1909,  §  16i  (Acts 
1909,  p.  202),  which  provides  that  if 
a  male  person  charged  with  a  felony 
shall  interpose  the  defense  of  insanity, 
and  there  shall  be  a  finding  for  him 
on  such  plea,  but  against  him  as  to 
the  commission  of  the  act  charged,  he 
shall  be  confined  in  the  state  colony 
for  insane  criminals,  denied  the 
equal  protection  of  the  law  as  guar- 
anteed by  the  14th  Amendment  to  the 
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Federal  Constitution,  in  that  the  stat-     court,  in  effect,  maintaining  that  such 
ute  included  only  ''male,"  and  did  not     a  classification  was  arbitrary, 
include    ''female/'    defendants ;    the  G.  J.  C. 


EUGENE  TAYLOR,  Appt., 

V. 

ALBERT  SHIELDS  et  al. 

Kentucky  Court  of  Appeals -^  February  2&f  1919. 

(183  Ky.  669,  210  S.  W.  168.) 

Police  — *  Qiilawf  al  arrest  — *  liability  of  bon^. 

1.  An  arrest  by  a  police  officer  without  warrant,  and  in  the  absence  of 
circumstances  where  an  arrest  is  authorized  by  statute  without  warrant,  is 
in  his  private  and  not  his  official  capacity ;  and,  theref ore^  sureties  on  his 
official  bond  are  not  liable  for  his  act. 

[See  note  on  this  question  beginmng  on  page  1623.] 


Bond  —  official  —  liability. 

2.  The  surety  on  the  bond  of  a  po- 
lice officer  is  not  liable  for  his  wrong- 
ful act  in  making  an  arrest  not  auth- 
orized by  statute. 

Police  —  individual .  liability. 

8.  Police  officers  who  arrest  and  as- 
sault persons  without  authority  of 
law  are  individually  liable  for  the 
trespass. 

[See  2  R.  C.  L.  490.] 


Pleading  —  allegation  of  official  action 
—  sufficiency. 

4.  An  allegation  of  a  complaint  in 
an  action  on  the  bond  of  a  police  of- 
ficer that  at  the  time  of  the  alleged 
wrong  the  officer  was  acting  as  a  po- 
lice officer  of  a  specified  city  is  not 
sufficient  to  show  that  he  was  acting 
by  virtue  of  his  office,  so  as  to  render 
it  good  against  demurrer. 

[See  2  R.  C.  L.  491 ;  21  R.  G.  L.  440 
et  seq.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Common  Pleas  Branch,  First 
Division,  of  the  Circuit  Court  for  Jefferson  County,  sustaining  a  demurrer 
to  and  dismissing  the  petition,  as  to  the  defendant  surety  company,  in  an 
action  brought  to  recover  damages  for  the  alleged  unlawful  arrest  of  plain- 
tiff by  the  defendant  policeman.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Charles    Carroll    and    J.     v.  Townsend,  165  Ky.  168,  176  S.  W. 


Frank  Withers  for  appellant. 

Messrs.  Furlong,  Woodbury,  &  Fur- 
long, for  appellees : 

The  petition  and  the  petition  as 
amended  fail  to  state  a  cause  of  action 
against  any  of  the  defendants,  be- 
cause of  a  failure  to  negative  in  every 
respect  the  legal  presumption  that 
the  ofiicers  did  their  duty  in  making 
the  arrest,  and  by  omitting  to  allege 
that  plaintiff,  at  the  time  he  received 
the  injuries  complained  of,  was  not 
resisting  the  officers  generally,  and 
was  not  resisting  his  incarceration  in 
the  police  station. 

Connelly  v.  American  Bonding  &  T. 
Co.  113  Ky.  903,  69  S.  W.  959;  Kouns 


989. 

The  assault  of  the  plaintiff  com- 
plained of,  if  made  by  the  officers,  was 
their  individual  act,  and  not  in  the 
line  of  their  official  duties,  and  there- 
for imposed  no  liability  upon  the 
surety  company. 

Jones  V.  Van  Bever,  164  Ky.  80, 
L.R.A.1915E,  172,  174  S.  W.  795; 
Kouns  V.  Townsend,  supra;  Jewell  v. 
Mills,  3  Bush,  64;  Murrell  v.  Smith,  3 
Dana,  463;  Calvert  v.  Stone,  10  B. 
Mon.  152;  Com.  v.  Hurt,  23  Ky.  L. 
Rep.  1171,  64  S.  W.  911,  65  S.  W.  610; 
Carson  v.  Dezarne,  28  Ky.  L.  Rep.  761, 
90  S.  W.  281. 
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Sampson,  J.,  delivered  the  opinion 
of  the  court: 

Shields  and  Shore  were  members 
of  the  police  force  of  Louisville  in 
1916,  and  the  Chicago  Bonding  & 
Surety  Company  was  the  surety  on 
the  official  bond  of  each  of  said  po- 
licemen. In  October,  1916,  this  ac- 
tion was  filed  in  the  Jefferson  circuit 
court  by  Taylor  against  Shields  and 
Shore  as  policemen,  and  their  surety, 
the  Chicago  Bonding  &  Surety  Com- 
pany, to  recover  $5,000  for  the  mal- 
feasance in  office  of  Shields  and 
Shore. 

The  petition  alleges  that  on  the 
"night  of  August  29,  1916,  plain- 
tiff was  arrested  by  the  defendants 
Shields  and  Shore,  and  was  by  them 
detained  and  confined  in  the  High- 
land police  station,  in  Louisville, 
Kentucky,  and  that  while  so  de- 
tained and  confined  he  was  assault- 
ed by  said  defendant  officers,  and 
was  struck  and  beaten  upon  and 
about  his  head,  body,  and  limbs,  and 
his  head,  body,  and  limbs  were 
thereby  bruised,  cut,  and  lacerated, 
and  he  was  caused,  by  reason  of  said 
injuries,  great  pain  and  suffering, 
both  physical  and  mental.  Plaintiff 
says  that  said  assaulting,  beating, 
and  striking  as  aforesaid,  were  done 
wantonly  and  maliciously  by  the 
said  defendants  Shields  and  Shore." 

On  December  9th  following,  an 
amended  petition  was  filed,  the  ma- 
terial allegations  of  which  are  as 
follows : 

"The  plaintiff  says  that  each  of 
defendants,  Albert  Shields  and  John 
J.  Shore,  executed  before  the  29th 
day  of  August,  1916,  to  the  com- 
monwealth of  Kentucky,  a  bond  up- 
on which  the  defendant  Chicago 
Bonding  &  Surety  Company  was 
surety,  that  he  would  well  and  faith- 
fully discharge  the  duties  of  his  of- 
fice as  policeman  according  to  law. 
Said  bond  was  accepted  and  ap- 
proved by  the  board  of  public  safety 
of  Louisville,  and  was  in  full  force 
and  effect  on  the  29th  and  30th  of 
August,  1916.  Certified  copies  of 
each  of  said  bonds  will  be  filed  here- 
with, if  required. 

"Plaintiff  says  that  on  the  night 


of  August  29, 1916,  he  was  arrested 
by  the  defendants  Albert  Shields  and 
John  J.  Shore,  acting  as  police  of- 
ficers of  the  city  of  Louisville ;  that 
said  arrest  was  wrongful  and  with- 
out warrant  or  judicial  order,  or  oth- 
er authority  of  law,  and  at  said  time 
plaintiff  was  acting  in  a  quiet,  peace- 
able and  law-abiding  manner,  and 
he  had  not  committed  any  breach  of 
the  peace,  or  committed  any  offense, 
either  a  misdemeanor  or  felony,  in 
or  out  of  the  presence  of  defendants, 
or  either;  and  that  neither  of  said 
defendants  had  reasonable  grounds 
to  believe  plaintiff  had  committed  a 
misdemeanor  or  felony. 

"Plaintiff  says  said  defendants 
wrongfully  and  unlawfully,  under 
the  circumstances  before  set  out, 
under  their  authority  as  police  of- 
ficers of  the  city  of  Louisville,  took 
plaintiff  and  detained  and  confined 
him  in  the  Highland  police  station, 
in  Louisville,  Kentucky,  and  while 
he  was  detained  and  confined  he 
was  assaulted  by  said  defendant  of- 
ficers and  each,  and  was  struck  and 
beaten  on  and  about  his  head,  body, 
and  limbs,  with  great  force  and  vio- 
lence by  said  defendants  and  each, 
and  his  head,  body,  and  limbs  were 
thereby  bruised,  cut  and  lacerated, 
and  he  was  caused,  by  reason  of  said 
injuries,  great  pain  and  suffering, 
both  physical  and  mental,  and  that 
said  beating  and  striking  by  said 
defendants  and  each  was  done 
wrongfully  and  unlawfully  and 
wantonly  and  maliciously,  and  at 
said  time  he  was  not  resisting  ar- 
rest by  said  defendants,  or  either,  or 
by  any  other  officer  or  any  other  per- 
son, and  had  not  attacked  or  at- 
tempted to  attack  said  defendants, 
or  either,  or  any  other  officer,  and 
he  says  at  the  time  or  prior  thereto 
he  had  not  committed  a  felony  and 
had  not  been  arrested  for  the  com- 
mission of  a  felony,  and  was  not  at- 
tempting to  escape  arrest,  and,  by 
reason  of  said  acts,  defendants  and 
each  violated  the  covenants  of  the 
bonds  aforesaid  executed  by  each." 

To  this  petition,  as  amended,  the 
three  defendants  interposed  a  gen- 
eral demurrer,  which  was  overruled 
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as  to  the  policemen  Shields  and 
Shore,  and  sustained  as  to  the  Chi- 
cago Bonding  &  Surety  Company, 
and  the  plaintiff  declining  to  plead 
further,  the  petition  was  dismissed 
as  to  the  Surety  Company,  and  of 
this  Taylor  complains  and  prose- 
cutes this  appeal,  seeking  a  reversal 
of  the  judgment,  asserting  that  a 
surety  upon  the  official  bond  of  a 
policeman  of  the  city  of  Louisville 
is  liable  for  the  act  of  the  police- 
man in  committing  assault  and  bat- 
tery upon  a  prisoner  while  confined 
in  a  station  house  by  said  police- 
man, after  having  been  arrested  by 
him,  there  being  no  effort  on  the 
part  of  the  prisoner  to  escape  or  to 
assault  the  officer. 

''An  arrest  may  be  made  by  a 
peace  officer,  or  by  a  private  person." 
Crim.  Code,  §  35. 

''A  peace  officer  may  make  an  ar- 
rest (1)  in  obedience  to  a  warrant 
of  arrest  delivered  to  him ;  (2)  with- 
out a  warrant,  when  a  public  of- 
fense is  committed  in  his  presence, 
or  when  he  has  reasonable  grounds 
for  believing  that  the  person  arrest- 
ed has  committed  a  felony/'  Crim. 
Code,  §  36. 

''A  peace  officer  in  this  state,  un- 
der the  provisions  of  §  36  of- the 
Criminal  Code,  may  lawfully  arrest 
one  only  in  obedience  to  a  warrant 
delivered  to  him,  or  without  a  war- 
rant if  a  public  offense  is  committed 
in  his  presence,  or  if  he  has  reason- 
able grounds  to  believe  that  the  ar- 
rested person  has  committed  a  fel- 
ony." Morton  v.  Sanders,'  178  Ky. 
839,  200  S.  W.  25. 

"A  policeman  of  the  city  of  Louis- 
ville, like  any  other  peace  officer,  can 
make  an  arrest  without  a  warrant 
only  where  a  public  offense  is  com- 
mitted in  his  presence,  or  he  has 
reasonable  grounds  for  believing 
that  the  person  arrested  has  been 
guilty  of  a  felony."  Madden  v.  Mee- 
han,  151  Ky.  220,  151  S.  W.  681. 

''A  peace  officer  can  make  an  ar- 
rest without  a  warrant  only  wHere 
a  public  offense  is  committed  in  his 
presence,  or  where  he  has  reasonable 
grounds  for  believing  that  the  per- 
son arrested  has  committed  a  fel- 


» 


ony."      Jamison    v.    Gaemett,    10 
Bush,  222. 

According  to  the  allegations  of  the 
petition  as  amended,  the  arrest  of 
Taylor  "was  wrongful  and  without 
warrant  or  judicial  order,  or  other 
authority  of  law,  and  at  said  time 
plaintiff  (Taylor)  was  acting  in  a 
quiet,  peaceable,  and  law-abiding 
manner,  and  he  had  not  committed 
any  breach  of  the  peace,  or  com- 
mitted any  offense,  either  a  misde- 
meanor or  felony,  in  or  out  of  the 
presence  of  defendants,  or  either, 
and  that  neither  of  said  defendants 
had  reasonable  grounds  .to  believe 
plaintiff  (Taylor)  had  committed 
a  misdemeanor  or  a  felony." 

If  these  allegations  be  true,  and 
upon  demurrer  they  are  so  consid- 
ered, then  the  acts  of  the  policemen 
were  their  individual  acts,  and  not 
their  official  acts,  or  acts  done  by 
virtue  of  their  office.  The  police- 
men had  no  right  to  arrest  Taylor 
without  a  warrant,  or  other  order 
of  a  court,  unless  he  had  committed 
a  public  offense  in  the  presence  of 
the  officers,  or  the  officers  had  rea- 
sonable grounds  for  believing  that 
Taylor  had  committed  an  offense. 
The  allegations  of  the  petition  show 
that  the  arrest  of  Taylor  was  made 
without  process  of  any  kind,  and 
that  Taylor  had  committed  no  pub- 
lic offense  either  in  or  out  of  the 
presence  of  the  officers.  The  offi- 
cers had  no  writ  for  Taylor ;  he  had 
committed  no  public  offense,  either 
in  or  out  of  their  presence,  and  they 
had  no  reasonable  grounds  to  believe 
that  Taylor  had  committed  a  felony. 
There  was,  therefore,  no  ground  for 
the  exercise  of  their  authority  as 
policemen. 

Where  there  is  a  duty  imposed  by 
law  on  a  police  officer,  as  when  he 
has  in  his  hands  a  warrant,  or«a 
public  offense  is  committed  in  his 
presence,  if  the  duty  is  neglected, 
or  performed  in  an  improper  man- 
ner, the  surety  is  liable,  but  if  there 
is  no  duty  imposed  upon  the  officers, 
as      aforesaid,      to 
make  an  arrest,  and  fi«bim  """*•'" 
the  officer  volunta- 
rily undertakes  to  do  so  and  thereby 


1622 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


— Imdtvldi&Al 
liability. 


commits  a  trespass,  the  surety  is  not 
liable.  Whatever  the  policemen  did 
to  Taylor,  if  anything,  was  their 
individual  act,  and  not  their  official 
act. 

In  order  for  the  surety  to  become 
liable  on  the  bonds  of  Shields  and 
Shore,  their  acts  must  have  been 
done  by  virtue  of  their  office  as 
policemen, .  and  in  order  for  their 
acts  to  have  been  so  done,  the  acts 
must  have  been  done  in  attempting 
to  serve  or  execute  a  writ  or  process, 
or  as  a  means  to  that  end,  or  in 
acting  under  a  statute  giving  them 
the  right,  to  arrest  without  a  writ 
or  process.  If  they  acted  otherwise, 
and  without  a  writ,  or  other  process, 
and   without   Taylor   having   com- 

poii«— «i«wf«i  fitted  a  public  of- 
»rre«t— liability    fensc  m  their  pres- 

of  bond.  ^j^^^     ^y^^^  y^^y  ^^ 

ed  as  individuals  and  not  as  officers. 
If  they  acted  on  their  individual  re- 
sponsibility they  are  liable  for  the 

trespass  as  individ- 
uals, but  the  surety 
on  their  official 
bond  is  not  liable,  because  the  act 
was  not  an  official  act,  or  done  by 
virtue  of  their  offices. 

When  an  officer  assumes  to  act 
under  color  of  his  office,  having  no 
writ  or  process  whatsoever,  or  hav- 
ing process  which  on  its  face  is  ut- 
terly void,  it  seems  to  be  the  prevail- 
ing doctrine  that  whatever  he  may 
do  under  such  circumstances  im- 
poses no  liability  on  his  sureties. 
To  constitute  color  of  office  such  as 
will  render  an  officer's  sureties  liable 
for  his  wrongful  acts,  something  else 
must  be  shown  besides  the  fact  that 
in  doing  the  act  complained  of  the 
officer  claimed  to  be  acting  in  an  offi- 
cial capacity.  If  he  is  armed  with 
no  writ,  or  if  the  writ  under  which 
he  acts  is  utterly  void,  and  if  there 
is  at  the  time  no  statute  which  au- 
thorizes the  act  to  be  done  without 
process,  then  there  is  no  such  color 
of  office  as  will  enable  him  to  impose 
a  liability  upon  the  sureties  in  his 
official  bond."  Chandler  v.  Ruther- 
ford, 48  C.  C.  A.  218,  101  Fed.  774; 
Jones  V.  Van  Bever,  164  Ky.  80, 
L.R.A.1915E,  172,  174  S.  W.  795; 
Kouns  V.  Townsend,  165  Ky.  163, 


176  S.  W.  989;  JeweU  v.  Mills,  3 
Bush,  64 ;  Murrell  v.  Smith,  3  Dana,. 
463;  Calvert  v.  Stone,  10  B.  Mon. 
152;  Com.  v.  Hurt,  23  Ky.  L.  Rep. 
1171,  64  S.  W.  911,  65  S.  W.  610; 
Carson  v.  Dezame,  28  Ky.  L.  Rep. 
761,  90  S.  W.  281. 

''An  official  bond  is' not  regarded 
as  imposing  liability  for  the  purely 
personal  acts  of  officers  not  done  as 
a  part  of  or  in  connection  with  their 
official  duty,  as,  for  example,  the  re- 
ceipt of  money  which  it  was  not  the 
officer's  dtity  to  receive,  or  the  ar- 
rest of  an  individual,  or  the  seizure 
of  property  without  a  warrant."  2d 
Cyc.  1455 ;  2  R.  C.  L.  486. 

In  the  case  at  bar,  no  writ  had 
been  issued  for  Taylor,  and  the  offi- 
cers had  no  process  whatever  for 
his  arrest,  and  he  had  committed 
no  public  offense,  either  in  or  out 
of  their  presence,  and  therefore 
there  was  no  excuse  whatever  for 
his  arrest  by  Shields  and  Shore. 
They  were  not,  therefore,  acting  in 
their  official  capacity  or  by  virtue  of 
their  office,  because  they  were  not 
armed  with  a  writ  for  his  arrest, 
and  there  was  no  statute  or  city 
ordinance  authorizing  the  arrest  of 
a  person  who  had  committed  no  pub- 
lic offense  without  a  warrant. 

It  therefore  appears  Shore  and 
Shields  were  acting  in  their  individ- 
ual capacity,  and  that  their  surety, 
Chicago  Bonding  &  Surety  Com- 
pany, is  not  liable  for  their  wilful 
and  wanton  trespass,  as  alleged  in 
the  petition  as  amended,  and  the 
general  demurrer  was  properly  sus- 
tained to  the  petition  as  amended; 
and,  the  plaintiff  failing  to  plead 
further  as  to  the  Bonding  Company, 
the  petition  was  properly  dismissed. 

The  allegation  of  the  petition  that 
the   policemen   Shields   and   Shore 
were  "acting  as  police  officers  of  the 
city  of  Louisville"  is  a  mere  descrip- 
tion of  the  person, 
or  a  conclusion  of  Zl^uoL^SITomtM 
the     pleader,     and  :Sli^?-ey. 
do6s  not  sufficiently 
show  that  Shields  and  Shore  were 
acting  by  virtue  of  their  offices  at 
the  time  of  the  alleged  assaultin^r 
and  beating  of  Taylor. 

Judgment  affirmed. 
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Liability  of  sureties  on  police  officer's  bond  for  unlawful  arrest  without  a 

warranL 


This  note  does  not  include  arrests 
on  void  or  defective  warrants,  or  warr 
rants  for  a  third  party.  Cases  hold- 
ing that  bonds  of  municipal  officers 
are  simply  for  the  benefit  of  the  mu- 
nicipality are  also  excluded.  It  will 
be  observed  that  some  of  the  cases  in 
the  latter  part  of  the  note  refer  to  the 
change  of  opinion,  showing  an  en- 
larged view  of  the  liability  of  sureties 
on  official  bonds,  for  acts  of  the  prin- 
cipals, while  the  greater  number  of 
the  cases  cited  are  on  the  side  of  non- 
liability; but  it  is  to  be  remembered 
that  the  cases'  here  cited  are  on  a 
small  subdivision  of  the  general  sub- 
ject of  the  liability  of  sureties  on  of- 
ficial bonds. 

It  has  been  held  in  a  number  of 
cases  that  the  sureties  on  a  police  of- 
ficer's bond  are  not  liable  for  an  un- 
lawful arrest  by  him  without  a  war- 
rant. 

United  States. — Chandler  v.  Ruther- 
ford (1900)  48  C.  C.  A.  218,  101  Fed. 
774. 

Colorado. — People  use  of  Tamplin 
V.  Beach  (1911)  49  Colo.  516,  87  L.R.A. 
(N.S.)  878,  118  Pac.  518  (stating  the 
rule) ;  People  use  of  Purdy  v.  Pacific 
Surety  Co.  (1911)  50  Colo.  278,  109 
Pac.  961,  Ann.  Cas.  1912C,  577. 

Indiana. — Hawkins  v.  Thomas 
(1891)  3  Ind.  App.  399,  29  N.  E.  157. 

Kentucky. — Taylor  v.  Shields  (re- 
ported herewith)  ante,  1619. 

Missouri. — State  use  of  Goodwin  v. 
McDonough  (1880)  9  Mo.  App.  63; 
State  ex  rel.  Brennan  v.  Dierker  (1903) 
101  Mo.  App.  636,  74  S.  W.  153. 

Oklahoma. — Inman  v.  Sherrill 
(1911)  29  Okla.  100,  116  Pac.  426; 
Jordan  v.  Neer  (1912)  34  Okla.  400, 
126  Pac.  1117;  Taylor  v.  Morgan 
(1914)  43  Okla.  142,  141  Pac.  679. 

Texaa— Gold  v.  Campbell  (1909)  54 
Tex.  Civ.  App.  269,  117  S.  W.  463. 

Washington. — Marquis  v.  Willard 
(1895)  12  Wash.  528,  50  Am.  St.  Rep. 
906,  41  Pac.  889. 

West  Virginia.--State  v.  Mankin 
(1911)  68  W.  Va.  772,  70  S.  E.  764. 


In  Scott  V.  Com.  (1906)  29  Ky.  L. 
Rep.  571,  93  S.  W.  668,  where  judg- 
ment was  affirmed  giving  damages 
against  a  marshal  and  his  surety  for 
unlawful  arrest  without  a  warrant  and 
assault,  the  surety  did  not  object  or 
except  to  the  trial  court's  actions,  nor 
did  it  move  for  a  new  trial. 

In  Taylor  v.  Morgan  (1914)  43  Okla. 
142,  141  Pac.  679,  supra,  the  court 
said:  "Where  an  officer,  while  doing 
an  act  within  the  limits  of  his  official 
authority,  exercises  such  authority 
improperly,  or  exceeds  his  official  pow- 
ers, or  abuses  an  official  discretion 
vested  in  him,  he  becomes  liable  on  his 
official  bond  to  the  person  injured. 
But  where  he  acts  without  any  proc- 
ess, and  without  the  authority  of  his 
office,  in  doing  such  act  he  is  not  to 
be  considered  an  officer,  but  a  person- 
al trespasser.  Sureties  on  the  official 
bond  of  a  town  marshal  are  only  an- 
swerable for  the  acts  of  their  princi- 
pal while  engaged  in  the  performance 
of  some .  duty  imposed  upon  him  by 
law,  or  for  an  omission  fo  perform 
some  such  duty." 

In  People  use  of  Tamplin  v.  Beach 
(Colo.)  supra,  the  court  said  in  rela- 
tion to  the  liability  of  sureties:  "If 
the  arrest  of  the  prisoner  was  not  a 
lawful  one, — if  made  under  a  void 
warrant,  or  without  warrant  in  a  case 
where  a  warrant  is  required,  or  if  not 
made  in  such  circumstances  as  justify 
the  arrest  without  warrant, — ^the  of- 
ficer was  not  acting  in  his  official  ca- 
pacity, either  by  virtue  of,  or  under 
color  of,  office." 

"To  make  the  sureties  in  his  official 
bond  liable  for  personal  injury  or 
wrongful  death,  infiicted  by  him  in 
making  an  arrest,  a  constable  must 
act  under  a  warrant  or  other  writ 
calling  into  execution  his  official  pow- 
ers in  the  particular  case,  or  he  must 
act  under  a  claim  that  an  offense  has 
been  committed  in  his  presence,  based 
upon  conduct  giving  color  to  such 
claim,  or  calling  for  judgment  and 
opinion  as  to  whether  an  offense  has 
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been  so  committed.  That  he  is  an  of- 
ficer and  professes  to  act  in  his  of- 
ficial capacity  are  not  sufficient  to  im- 
pose liability  upon  the  sureties/' 
State  v^  Mankin  (W.  Va.)  supra. 

Some  of  the  cases  go  upon  the  prin- 
ciple that  sureties  are  liable  only  for 
acts  done  virtute  officii,  and  not  for 
those  done  colore  officii.  Others,  while 
holding  that  a  surety  may  be  liable  for 
an  act  done  colore  officii,  set  a  high 
standard  for  colore  officii.  In  State 
ex  rel.  Brennan  v.  Dierker  (1903) 
(Mo.)  supra,  the  court  said:  '^A  dis- 
tinction which  formerly  enjoyed  a 
wider  vogue  than  it  does  now  is  taken 
between  the  acts  of  a  sheriff,  or  other 
executive  officer,  done  by  virtue  of  his 
office,  or  virtute  officii,  and  acts  done 
under  color  of  his  office,  or  colore 
officii;  and  there  have  been  many 
decisions  that  the  officer's  sureties 
are  responsible  for  acts  of  the  first 
sort  when  they  are  illegal,  but  not 
for  those  of  the  second  sort.  This 
distinction  is  subtle,  and,  having 
proved  barren  of  wholesome  results, 
in  recent  well-considered  judgments  it 
has  given  place  to  the  rule  that  illegal 
acts  done  only  colore  officii  lay  the 
bondsmen  liable  if  the  illegality  con- 
sists in  an  abuse  of  authority,  instead 
of  an  outright  usurpation.  .  .  . 
Whether  this  doctrine  is  more  tangible 
than  the  other,  or  more  likely  to  work 
satisfactorily,  remains  to  be  seen ;  and 
it  may  well  be  doubted  whether  an  of- 
ficial's sureties  ought  not  to  answer 
for  any  of  his  misconduct  under  color 
of  office,  unless  it  is  apparent  he  made 
a  pretext  of  his  authority  to  gratify 
personal  malice  or  accomplish  a  per- 
sonal end." 

Cases  holding  the  surety  liable. 

In  Mitchell  v.  Malone  (1886)  77  Ga. 
301,  the  court,  in  a  brief  opinion,  held 
that  the  sureties  of  a  sheriff  were  li- 
able for  an  arrest  of  the  wrong  per- 
son for  felony,  made  by  him  out  of 
his  county,  without  a  warrant. 

While  most  of  the  cases  holding  the 
sureties  of  a  police  officer  liable  for 
an  unlawful  arrest,  made  without  a 
warrant,  do  so  on  the  ground  that  the 
officer  exceeded  his  authority,  these 
cases  divide  into  classes.  One  class  is 
in   general  accord  with  the  general 


view  of  nonliability  of  the  surety. 
Thus,  in  Riter  v.  Neatherly  (1913)  — 
Tex.  Civ.  App.  — ,  157  S.  W.  439,  where 
an  arrest  without  warrant  by  a  mar- 
shal was  illegal  only  because  of  mis- 
taken identity  of  the  person  arrested, 
the  sureties  on  the  marshal's  bond 
were  held  liable.  Probably  of  the  same 
class  is  Gomez  v.  Scanlan  (1909)  155 
Cal.  528,  102  Pac.  12,  holding  that, 
while  "the  sureties  on  a  constable's 
bond  are  not  liable  for  his  trespasses 
committed  not  under  color  of  office  nor 
in  the  line  of  official  duty,"  a  com- 
plaint against  a  constable  and  his 
sureties  is  sufficient  which  alleges 
that  he^  acting  in  his  capacity  as  con- 
stable, did  arrest  and  imprison  the 
plaintiff  on  a  pretended  charge  of 
grand  larceny,  as  he  had  authority, 
on  a  charge  of  felony,  to  arrest  with- 
out a  warrant. 

Other  cases  decided  on  the  ground 
of  excess  of  authority  take  a  more  en- 
larged yiew  of  the  sureties'  liability. 
Thus,  in  Clancy  v.  Ken  worthy  (1887) 
74  Iowa,  740,  7  Am.  St.  Rep.  508,  35 
N.  W.  427,  it  was  held  that  the  sure- 
ties on  a  constable's  bond  were  liable 
for  an  arrest  made  by  him  without  a 
warrant  for  a  i)rivate  and  malicious 
purpose,  without  probable  cause,  in 
pretense  of  a  cause  which  would  have 
justified  arrest  without  a  warrant, 
where  the  bond  was  conditioned  that 
he  would  ''faithfully  and  impartially, 
without  fear,  favor,  fraud,  or  oppres- 
sion, discharge  all  the  duties  now  or 
hereafter  required  of  his  officer  by 
law."  (For  the  condition,  see  Yount  v. 
Carney  (1894)  91  Iowa,  564,  60  N.  W. 
114.)  The  court  said:  "But  it  is  in- 
sisted that,  as  the  constable  is  shown 
to  have  had  no  lawful  authority  to 
arrest  plaintiff,  his  act  was,  there- 
fore, not  done  in  the  line  of  his  duty. 
In  truth  his  act  was  in  the  line — direc- 
tion— of  official  duty,  but  was  illegal 
because  it  was  in  excess  of  his  duty. 
In  the  discharge  of  official  functions 
he  violated  his  duty,  and  oppressed 
the  plaintiff.  This  is  all  there  is  of 
it.  If,  in  exercising  the  functions  of 
his  office,  defendant  is  not  liable  for 
acts  because  they  are  illegal  or  for- 
bidden by  law,  and  for  that  reason 
are  trespasses  or  wrongs,  he  cannot 
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be  held  liable  on  the  bond  at  all,  for 
the  reason  that  all  violations  of  duty 
and  acts  of  oppression  result  in  tres- 
passes or  wrongs.  For  lawful  acts 
in  discharge  of  his  duty  he,  of  course, 
is  not  liable.  It  follows  that,  if  de- 
fendant's position  be  sound,  no  action 
can  be  maintained  upon  the  bond  in 
any  case." 

Similarly,  in  Yount  v.  Carney 
(1894)  91  Iowa,  559,  60  N.  W.  114,  it 
was  held  to  be  error  under  a  similar 
bond,  to  direct  a  verdict  for  the  de- 
fendants, and  not  to  submit  to  the  jury 
the  question  whether  a  marshal,  in 
making  an  arrest  without  a  warrant, 
had  reasonable  ground  for  believing 
that  the  plaintiff  had  committed  a  pub- 
lic offense. 

Clancy  v.  Kenworthy  (Iowa)  supra, 
was  quoted  from  in  Drolesbaugh  v. 
Hill  (1901)  64  Ohio  St.  267,  60  N.  E. 
202,  holding  that  the  sureties  on  the 
bond  of  an  officer,  conditioned  for  the 
faithful  performance  of  his  duties,  are 
liable  thereon  to  the  party  injured, 
where,  in  making  an  arrest  under  col- 
or of  his  office,  with  or  without  war- 
rant, and  without  probable  cause,  he 
uses  more  force  and  violence  than  is 
necessary. 

In  Lee  v.  Charmley  (1910)  20  N.  D. 
570,  33  L.R.A.(N.S.)  275,  129  N.  W. 
448,  it  was  held  that  "a  deputy  sheriff 
who,  falsely  claiming  to  have  a  war- 
rant for  the  arrest  of  a  person  not 
formally  charged  with  crime  of  any 
kind,  goes  to  his  house  in  the  night- 
time, and,  under  guise  of  the  author- 
ity of  his  office,  arrests  and  takes  such 
person  into  custody,  has  committed 
an  unauthorized  and  unlawful  act  un- 
der color  of  his  office,  for  which  the 
sureties  upon  his  official  bond  are  li- 
able in  a  proper  action."  The  court 
said:  "The  almost  uniform  current 
of  the  latter  cases  .  .  .  regards 
wrongful  acts  of  a  public  officer,  col- 
ore officii,  as  official  acts,  for  which 
the  sureties  upon  his  bond  are  liable." 

In  Greenius  v.  American  Surety  Co. 
(1916)  92  Wash.  401,  L.R.A.1917F, 
1134,  159  Pac.  384,  the  court,  in  hold- 
ing a  constable's  surety  liable  for  the 
arrest  of  the  wrong  person  for  felony 
without  a  warrant,  said:  'It  is  in- 
sisted by  counsel  for  respondent,  and 


the  court  below  so  held,  that  the  com- 
plaint sets  forth  a  naked  trespass,  an 
act  done  colore  officii,  for  which  the 
surety  is  not  liable.  Much  mental 
energy  has  been  expended  in  drawing 
distinctions  between  acts  of  public  of- 
ficers done  colore  officii,  and  acts  done 
virtute  officii,  and  we  shall  not  under- 
take to  assemble  definitions.  Our 
understanding  is  that,  when  an  officer 
acts  in  the  performance  of  his  duty, 
and,  so  acting,  acts  to  the  hurt  or  an- 
noyance of  a  third  party,  or  an  innocent 
party,  he  is  nevertheless  acting  in  vir- 
tue of  his  office.  That  is  to  say,  if  his 
office  gives  him  authority  to  act,  he  is 
acting  in  virtue  of  his  office,  although, 
in  the  performance  of  a  specific  duty, 
he  improperly  exercises  his  authority. 
For  instance,  if  an  officer  have  a  war- 
rant for  'A',  and,  without  reasonable 
ground  for  believing  him  to  be  the 
guilty  person,  takes  'B',  he  is  still  act- 
ing in  virtue  of  his  office.  If  it  were 
not  so,  he  would  never  be  liable  upon 
his  bond.  Nor  would  his  surety  ever 
be  liable  except  for  his  lawful  acts, 
which  is  reductio  ad  absurdum,  for  it 
follows  that  there  could  be  no  liability 
if  there  had  been  no  breach  of  duty. 
.  .  .  The  best  argument  against  at- 
tempting to  fix  an  arbitrary  line  of 
demarcation  between  acts  done  colore 
officii,  and  those  done  in  virtue  of  of- 
fice, is  that  the  cases,  after  a  hundred 
years  of  exposition,  are  in  hopeless 
and  interminable  confusion.  .  .  . 
We  think,  too,  that  this  court  is  com- 
mitted to  the  latter  and  better  rule, 
and  is  in  line  with  the  preponderating 
authority."  The  court,  in  referring  to 
Marquis  v.  Willard  (1895)  12  Wash. 
528,  50  Am.  St.  Rep.  906,  41  Pac.  889, 
criticizes  the  statement  therein  that, 
"when  an  officer  without  process  does 
an  act  which,  under  the  law,  he  has 
no  right  to  do,  he  cannot  in  any  proper 
sense  be  said  to  be  acting  by  virtue 
of  his  office,  and  it  is  going  far  enough 
to  hold  that  in  so  doing  he  is  acting 
under  color  of  office.  Such  is  the  rea- 
sonable rule,"  and  says:  "We  think 
the  use  of  the  words,  'when  an  officer 
without  process  does  an  act  which, 
under  the  law,  he  has  no  right  to  do,' 
was  ill  advised.  The  court  should 
have  said,  rather,  that  when  one  who 
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is  an  officer  is  engaged  outside  of  the 
performance  of  any  duty  imposed  by 
law,  his  surety  is  not  liable/' 

In  view  of  the  foregoing  case,  ref- 
erence may  be  here  made  to  Weber  v. 
Doust  (1914)  81  Wash.  668,  143  Pac. 
148,  holding  that  the  sureties  of  the 
chief  of  police  of  a  city  were  liable 
for  the  illegal  arrest,  without  a  war* 
rant,  of  a  child  thought  to  be  a  ju- 
venile delinquent,  as  the  officer  was 
attempting  to  perform  an  official  act 
in  the  general  line  of  official  duty,  but 
acted  in  excess  of  his  authority.  The 
court,  however,  said  in  the  opinion 
that  the  child  was  "taken  into  custody 
and  detained,  without  any  attempt  to 
comply  with  the  statute."  This  case 
was  reversed  on  rehearing; —  (1915) 
84  Wash.  330,  146  Pac.  623,— on  the 
ground  that  the  restraint  without  a 
warrant  was  not  false  imprisonment 
as  matter  of  law. 

Perhaps  the  theory  of  excess  of  au- 
thority is  the  explanation  of  the  de- 
cision in  People  use  of  Johnson  v. 
Morgan  (1914)  188  IlL  App.  250,  hold- 
ing that  the  sureties  on  the  bond  of  a 
village  night  policeman  were  respon- 
sible for  his  illegal  arrest  without 
warrant,  and  malicious  beating,  of  the 
plaintiff,  under  color  and  by  virtue  of 
said  office,  the  bond  being  given  under 
the  statute  directing  that  the  bonds  of 
officers  be  ''conditioned  for  the  faith- 
ful performance  of  the  duties  of  the 
office,  and  the  payment  of  all  moneys 
received  by  such  officer,  according  to 
law  and  the  ordinances  of  said  city  or 
village."  The  court  said:  "Official 
acts  in  performance  of  the  duties  of 
an  office  do  not  mean  simply  the  law- 
ful acts  of  the  officer  holding  that  of- 
fice, but  include  all  acts  done  in  his 


official  ci4>acity,  under  color  and  by 
virtue  of  said  office." 

It  has  been  held  that  a  statute  mak- 
ing sureties  liable  for  acts  of  the  of- 
ficer done  under  color  of  hia  office 
will  bind  the  sureties  for  illegal  ar- 
rests without  a  warrant  Thus,  where 
the  statute  extends  the  liability  of 
sureties  on  official  bonds  to  injuries 
from  wrongful  acts  done  by  the  officer 
under  color  of  his  office,  the  sheriff 
and  the. surety  on  his  official  bond  are 
responsible  for  an  illegal  arrest  by  a 
deputy  sheriff  without  warrant.  Dea- 
son  V.  Gray  (1914)  189  Ala.  672,  66 
So.  646.  Similarly,  in  holding  that  the 
sureties  on  a  constable's  bond  were 
liable  for  illegal  arrests  without  a 
warrant,  the  court  said:  "Whatever 
may  have  been  the  liability  of  official 
bonds  for  such  conduct  formerly,  the 
following  lines,  added  to  §  1883  of  the 
C!ode  by  the  Code  Commissioners,  are 
broad  enough  to  cover  this  case,  to 
wit:  'Every  such  officer  and  the  sure- 
ties on  his  official  bond  shall  be  liable 
to  the  person  injured  for  all  acts  done 
by  said  officer  by  virtue  and  under 
color  of  his  office.'"  State  ex  rel. 
Warren  v.  Boyd  (1897)  120  N.  C.  66, 
26  S.  E.  700. 

It  may  be  noted  that,  where  a  sher- 
iff having  a  warrant  for  the  arrest  of 
the  plaintiff  arrested  him  without  the 
state,  falsely  representing  that  he  had 
a  warrant  for  his  extradition,  the 
sureties  of  the  sheriff  were  not  liable 
for  the  acts  without  the  state,  but 
were  liable  for  so  much  of  the  impris- 
onment as  occurred  within  the  state, 
as  the  plaintiff  was  not  found  within 
the  state,  within  the  terms  of  the  war- 
rant. Kendall  v.  Aleshire  (1890)  28 
Neb.  707,  26  Am.  St.  Rep.  367,  45  N. 
W.  167.  B.  B.  B. 
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V. 

ROBERT  W.  HARGADINE,  State  Fire  Marshal,  Respt. 

Minnesota  Supreme  Court '-•  April  11,  1919. 

(—  Minn.  — ,  171  N.  W.  773.) 

Constitutional  law  —  destruction  of  dilapidated  building. 

1.  Chapter  469,  Laws  1917  (amending  sections  5140-5146,  G^n.  Stat. 
1913  [Gen.  Stat.  Supp.  1917,  §§  5140-5146] ) ,  authorizing  the  state  fire 
marshal  to  condemn  and  order  torn  down  a  building  which,  by  reason  of 
age,  dilapidated  condition,  or  other  defect,  is  especially  liable  to  fire,  and  is 
80  situated  as  to  endanger  life  and  limb  or  other  buildings  or  property  in 
the  vicinity,  is  a  valid  exercise  of  the  police  power  of  the  state.  A  struc- 
ture coming  within  the  purview  of  the  statute  may  be  regarded  as  a 
nuisance  and  abated  as  such. 

[See  note  on  this  question  beginning  on  page  1630.] 


Evidence  —  suflSciency. 

2.  The  evidence  sustains  the  find- 
ing that  the  building  condemned  is 
especially  liable  to  fire  and  dangerous 
to  life  and  surrounding  structures. 

Nuisance  —  dilapidated  building. 

3.  A  building  in  the  condition  estab- 
lished by  the  finding  is  in  fact  a  nui- 
sance, even  if  that  term  is  not  used 
either  in  the  findings  or  the  statute 
mentioned. 

[See  4  R.  C.  L.  413.] 

Constitutional  law  —  abatement   of 
building  —  taking  of  property. 

4.  Abatement  of  old  and  dilapidated 

Headnotes  1-3  by  Holt,  J. 


buildings  which  endanger  life  or  prop- 
erty is  not  a  taking  of  private  property 
for  public  use  for  which  compensation 
must  be  made. 

[See  6  R.  C.  L.  477.] 

Nuisance  —  dilapidated  building  — 
repairs. 

5.  Where  repairs  or  alterations  can 
be  made  lawfully  upon  a  wooden 
building  so  as  to  eliminate  the  special 
dangers  arising  from  its  condition  and 
location  to  surrounding  property  and 
to  persons,  such  repairs  or  alterations 
should  be  ordered,  rather  than  de- 
struction of  the  building. 

[See  4  R.  C.  L.  413.] 


Appeal  by  administrator  from  a  finding  of  the  District  Court  for  Henne- 
pin County  (Leary,  J.)  that  an  order  of  the  state  fire  marshal,  condemning 
and  ordering  demolished  a  wooden  building  located  within  the  fire  limits 
of  the  city,  and  belonging  to  the  estate  of  William  Anheier,  deceased,  was 
reasonable.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  M.  Bleecker  for  appel-     parte  Fiske,  72  Cal.  125,  13  Pac.  310; 

Wadleigh  v.  Gilman,  12  Me.  403,  28 
Am.  Dec.  188;  Baxter  v.  Seattle,  3 
Wash.  352,  28  Pac.  537;  Knoxville  v. 
Bird,  12  Lea,  121,  47  Am.  Rep.  326; 
Olyinpia  v.  Mann,  12  L.R.A.  150,  note; 
Wilson  V.  Eureka  City,  173  U.  S.  32, 
32  L.  ed.  603,  19  Sup.  Ct.  Rep.  317; 
American  Print  Works  v.  Lawrence, 
21  N.  J.  L.  248;  Bowditch  v.  Boston, 
101  U.  S.  16,  25  L.  ed.  980. 

No  duty  rests  upon  the  state  to  in- 
demnify persons  whose  liberties  are 


lant. 

Messrs.  CliflFord  L.  Hilton,  Attorney 
General,  James  E.  Markham,  and 
Elias  Rachie,  Assistant  Attorneys 
General,  for  respondent: 

The  Fire  Marshal  Law  is  valid  and 
constitutional  under  the  police  power 
which  every  state  exercises  under  and 
by  virtue  of  its  sovereignty  to  promote 
the  general  welfare. 

Fire  Dept.  v.  Gilmour,  149  N.  Y,  453, 
52  Am.  St.  Rep.  748,  44  N.  E.  177;  Ex 
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curtailed  in  an  exercise  of  the  police 
power. 

Mugler  V.  Kansas,  128  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  State 
ex  rel.  Star  Pub.  Co.  v.  Associated 
Press,  159  Mo.  410,  51  L.R.A.  151,  81 
Am.  St.  Rep.  368,  60  S.  W.  91;  Water- 
town  V.  Mayo,  109  Mass.  315,  12  Am. 
Rep.  694;  Chicago,  B.  &  Q.  R.  Co. 
V.  Chicago,  166  U.  S.  226,  41  L.  ed. 
979,  17  Sup.  Ct.  Rep.  581 ;  State  ex  rel. 
Minneapolis  v,  St.  Paul,  M.  &  M.  R.  Co. 
98  Minn.  380,  28  L.R.A.  (N.S.)  298,  120 
Am.  St.  Rep.  581,  108  N.  W.  261,  8 
Ann.  Cas.  1047;  Nelson  v.  Minneap- 
olis, 112  Minn.  16,  29  L.R.A.(N.S.)  260, 
127  N.  W.  445;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Minneapolis,  115  Minn.  460, 
51  L.R.A.(N.S.)  236,  133  N.  W.  169, 
Ann.  Cas.  1912D,  1029 ;  J.  T.  McMillan 
Co.  V.  State  Bd.  of  Health,  110  Minn. 
145,  124  N.  W.  828. 

The  iire  marshal's  order  must  be 
reasonable. 

Steenerson  v.  Great  Northern  R.  Co. 
69  Minn.  353,  72  N.  W.  713 ;  Hunstiger 
V.  Kilian,  130  Minn.  474,  153  N.  W. 
869;  Sorknes  v.  Lac  Qui  Parle  Coun- 
ty, 131  Minn.  79,  154  N.  W.  669. 

Holty  J.,  delivered  the  opinion  of 
the  court: 

In  virtue  of  the  authority  given 
by  chapter  469,  Laws  of  1917 
(amending  the  §§  5140-5146,  Gen. 
Stat.  1913  [Gen.  Stat.  Supp.  1917, 
§§  5140-5146] ) ,  the  state  fire  mar- 
shal condemned  and  ordered  de- 
molished a  wooden  building  located 
within  the  fire  limits  of  the  city  of 
Minneapolis  and  belonging  to  the 
estate  of  William  Anheier.  Upon  a 
hearing  in  the  district  court  the 
order  was  found  reasonable.  The 
administrator  of  the  estate  appeals. 

The  section  here  assailed  as  un- 
constitutional reads:  "The  state 
fire  marshal  may  condemn  and  by 
order  direct  the  destruction,  repair, 
or  alteration  of  any  building  or 
structure  which  by  reason  of  age, 
dilapidated  condition,  defective 
chimneys,  defective  electric  wiring, 
gas  connections,  heating  apparatus 
or  other  defect,  is  especially  liable 
to  fire  and  which  building  or  struc- 
ture, in  the  judgment  of  said  state 
fire  marshal,  is  so  situated  as  to  en- 
danger life  or  limb  or  other  build- 
ings or  property  in  the  vicinity." 
Section  5140. 


The  right  to  condemn  and  direct 
the  destruction  of  property  granted 
by  this  statute  must  be  sought  in 
the  police  power  possessed  by  the 
state.  It  is  contended  the  power 
does  not  extend  to  a  destruction  of 
property  without  compensation  to 
the  owner,  unless  the  property  con- 
stitutes a  nuisance,  except  perhaps 
in  cases  of  extreme  emergencies. 
The  proposition  is  not  tenable. 
Regulating  or  compelling  the  repair 
or  alteration  of  buildings  that  have 
become  a  nuisance  to  persons  or 
surrounding  property  is  conceded  by 
appellant  to  be  a  proper  exercise  of 
the  police  power  of  the  state. 
Whether  as  a  result  of  the  compul- 
sory repair  or  alteration,  or  the 
manner  in  which  it  is  required  to 
be  done,  the  owner  suffers  a  pecu- 
niary loss,  thus  depriving  him  of 
his  property,  is  of  no  vital  conse- 
quence. In  principle  there  would 
seem  to  be  no  room  for  niaking  a 
distinction  between  the  right  under 
the  police  power  to  compel  the  alter- 
ation of  a  building,  and  the  right  to 
compel  its  reduction  into  lumber,  so 
far  as  in  either  case  it  may  result 
in  a  loss  to  the  owner. 

Appellant  also  concedes  that  the 
police  power  of  the  state  is  properly 
directed  against  the  abatement  of  a 
nuisance,  and  that  no  valid  objec- 
tion to  legislation  enacted  for  that 
purpose  can  be  made  on  the  ground 
that  the  owner  of  the  nuisance  is 
deprived  of  property  by  the  abate- 
ment. Our  statutes  define  certain 
conditions  and  acts  to  be  private  or 
public  nuisances,  and  provide  for 
their  abatement  or  redress.  If  a 
structure  is  so  old  and  dilapidated 
that  it  endangers  life  and  limb  or 
buildings  and  prop- 
erty in  the  vicinity  ?r-^V;V"«"io« 
it  is  in  fact  a  nui-  SiuSfifi***** 
sance,  although  that 
word  is  not  applied  to  it  in  the  act. 
We  deem  chapter  469,  Laws  1917, 
a  valid  exercise  of  the  police  power, 
so  far  as  it  relates  to  condemn  ingr 
buildings  found  in  the  condition 
therein  prescribed.  Public  welfare 
calls  for  the  abatement  of  tiiat  which 
endangers  life  and  property.    Such 


baiidfBc-takiDK  erty  for  public  use, 
"  p'"**'^*'--  entitling  the  owner 
to  compensation.  The  public  takes 
nothing,  it  simply  causea  one  who 
maintains 'upon  his  land  that  which 
unduly  endangers  life  and  property 
to  remove  it.  In  Patterson  v.  John- 
son, 214  111.  481,  73  N.  E.  761,  it  is 
held  that  under  the  power  granted 
cities  to  abate  and  remove  nuisances 
was  included  the  power  to  regulate 
the  removal  or  construction  of 
wooden  buildings  within  the  corpo- 
rate limits,  and  in  the  opinion  the 
following  was  quoted,  with  approv- 
al, from  Baumgartner  v.  Hasty,  100 
Ind.  575,  50  Am.  Rep.  830;  "A 
wooden  building  is  not  in  itself  a 
nuisance,  but  when  erected  in  a 
place  prohibited  by  law,  and  where 
it  endangers  the  safety  of  adjoining 
property,  it  may  become  a  nuisance. 
If  the  locality  and  character  of  such 
a  building  do  endanger  the  safety 
of  surrounding  buildings,  then  it 
may  be  treated  as  a  nuisance,  and  a 
governmental  body,  having  author- 
ity to  legislate  upon  such  subjects, 
may  prohibit  its  erection  in  places 
where  it  would  endanger  the  safety 
of  surrounding  property." 

Appellant  contends  that  the  find- 
ings of  fact  are  not  sustained  by  the 
evidence.  The  court  finds  "that  said 
building  is  a  frame  structure  ap- 
proximately sixty-two  years  old; 
that  it  is  composed  almost  entirely 
of  combustible  material;  that  the 
sills  and  supporting  members  are 
decayed  and  weak;  that  the  walls 
of  the  building  are  warped  and  bulg- 
ing; that  the  roof  is  shingled  and 
the  shingles  are  curled  and  loose. 
That  said  building  is  in  a  region 
densely  occupied  and  populated. 
That  said  building,  due  to  its  age 
and  composition,  is  especially  liable 
to  fire,  and  is  dangerous  to  other 
buildings  and  property  in  the  vicin- 
ity and  to  human  life  and  limb." 

The  building  is  on  Marquette  ave- 
nue and  First  street,  within  the  es- 
tablished fire  limits.  It  is  a  low 
two-story  structure,  with  dilapidat- 
ed additions  on  the  end  and  side 


vided  into  small  rooms  by  wooden 
partitions ;  the  hall  leading  to  those 
rooms  is  narrow ;  the  only  access  is 
by  a  narrow  staircase.  The  rooms 
cannot  well  be  used  except  as  sleep- 
ing quarters  for  transients  who 
must  needs  put  up  with  the  meanest 
accommodations.  The  chimney 
rests  on  wall  brackets.  There  is  no 
basement,  but  a  small  cellar  has 
been  excavated  wherein  is  placed  a 
furnace  which  may  be  used  to  heat 
a  part  of  the  building.  The  wall 
next  to  First  street  is  about  6  inches 
out  of  plumb.  The 
roof  sags  in  the  fni^^^S7. 
middle.  We  con- 
sider the  findings  amply  sustained. 
That  other  old  shacks  within  the  fire 
limits  have  so  far  escaped  condem- 
nation by  the  fire  marshal  does  not 
tend  to  prove  that  the  one  in  ques- 
tion should  be  immune.  That  the 
building  still  is  capable  of  produc- 
ing a  considerable  income  for  its 
owner  is  not  decisive  proof  that  it  is 
not  dangerous  to  life  or  surround- 
ing property.  We  think  the  situa- 
tion presented  by  the  evidence  and 
the  findings  fully  justified  the  con- 
clusion that  the  order  of  the  mar- 
shal was  reasonable. 

We  disagree  with  appellant's  con- 
tention that  since  the  court  did  not, 
in  terms,  declare  the  building  a 
nuisance  the  order  directing  it  to  be 
torn  down  cannot  be  sustained.  As 
already  stated,  the  finding  that,  due 
to  its  age  and  composition,  the  build- 
ing is  especially  „„,.„„«- 
liable  to  fire  and  SBflS',*"'** 
dangerous  to  prop-  '  "*' 
erty  in  the  vicinity  and  to  human 
life  and  limb  is  equivalent  to  a  find- 
ing that  it  is  a  nuisance,  and  one  to 
be  removed  under  the  authority  of 
the  statute  mentioned.  We  agree 
with  appellant  that  both  the  fire 
marshal,  in  determining  whether  a 
building  which  is  in  use  or  usable 
shall  be  torn  down,  and  the  court, 
when  called  upon  to  determine 
whether  the  order  in  directing  it  to 
be  dismantled  is  reasonable,  should 
exercise  great  caution.    Where  re- 
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pairs  or  alterations  can  be  made 
lawfully  upon  a  wooden  building  so 
as  to  eliminate  the  special  dangers 

-dilapidated  arising  from  its  lo- 
bniidinie^  cation    and    condi- 

'"•^••"-  tion  to  surrounding 

property  and  to  persons,  such  re- 
pairs or  alterations  should  be  or- 


dered rather  than  a  tearing  down  of 
the  building. 

In  this  case,  however,  we  think 
the  record  sustains  the  conclusion 
of  the  learned  trial  court  that  the 
fire  marshars  order  was  reasonable 
and  should  be  carried  out: 

Affirmed, 


ANNOTATION. 


It  is  held  in  the  reported  case  (York 
V.  Hargadine,  ante,  1627)  that  the 
state  may,  by  statute,  provide  for  the 
destruction  of  buildings  in  certain 
circumstances. 

A  statute  providing  that,  when  the 
mayor  and  aldermen  of  any  city  or  the 
selectmen  of  any  town,  after  due  no- 
tice to  the  owner  of  any  burnt,  dilap- 
idated, or  dangerous  building,  shall 
adjudge  the  same  to  be  a  nuisance  to 
the  neighborhood  or  dangerous,  they 
may  cause  it  to  be  removed,  was  held 
constitutional  in  Swett  v.  Sprague 
(1867)  55  Me.  190. 

A  statute  conferring  upon  the  state 
fire  marshal  power  to  order  buildings 
to  be  repaired,  torn  down,  demolished, 
materials  removed,  and  all  dangerous 
conditions  remedied  and  abated,  where 
it  appears  that,  by  reason  of  age  and 
dilapidated  conditions,  defective  or 
poorly  installed  electric  wiring,  or 
equipment,  defective  chimneys,  defec- 
tive gas  connections,  defective,  appara- 
tus, or  for  any  other  cause  or  reason, 
the  building  is  especially  liable  to  fire, 
and  provide  for  appeal  to  the  district 
court  from  the  decision  of  the  state 
fire  marshal,  is  not  unconstitutional  as 
depriving  persons  of  property  without 
due  process  of  law.  Runge  v.  Glerum 
(1917)  87  N.  D.  618,  164  N.  W.  284. 

Nor  is  such  a  statute  an  unconstitu- 
tional interference  with  the  local  gov- 
ernment of  cities  and  villages;  and  it 


ng  down  or  ronoval  ct  m  bnQdiiig. 

is,  therefore,  not  invalid  for  this  rea- 
son.   Ibid. 

But  in  case  of  a  statute  providing 
for  the  destruction  of  any  building 
which  shall  have  become  dangerous  or 
insecure,  upon  the  order  of  a  court, 
it  has  been  iield  that  the  statute  must 
make  provision  for  notice  to  the  owner 
of  the  building,  and  an  opportunity  to 
be  heard  in  the  proceeding  for  the  de- 
struction of  the  property,  in  order  to 
afford  due  process  of  law.  Re  Brook- 
lyn (1895)  87  Hun,  54,  33  N.  Y.  Supp. 
869.  The  fact  that  notice  was  given 
to  the  owner  in  the  particular  case 
was  held  insufficient  to  meet  the  dif- 
ficulty that,  to  answer  the  require- 
ments of  the  Constitution,  the  statute 
itself  must  confer  the  right  to  a  notice. 

A  statute  conferring  upon  the  state 
fire  marshal  power  to  make  an  inspec- 
tion of  buildings  and,  in  certain  cases, 
order  their  destruction,  vests  in  the 
state  fire  marshal  the  primary  duty  of 
determining  whether  the  premises  are 
dangerous;  and  it  is  only  when  the 
trial  court  is  convinced  that  the  mar- 
shal has  abused  his  discretion  that  his 
judgment  will  be  interfered  with. 
Runge  V.  Glerum  (N.  D.)  supra. 

The  power  to  order  the  destruction 
of  buildings  erected  in  violation  of 
statute  has  not  been  considered  here- 
in. W.  A,  E. 


KEARNEY  v.  WEBB. 

(f76  JU.  n,  115  N,  E,  844.) 
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THOMAS  KEARNEY  et  al.,.Plff8.  in  Err., 

V. 

CHARLES  WEBB. 

Illinois  Supreme  Couri'^  April  19,  1917. 

(278  lU.  17,  115  N.  E.  844.) 

Gaming  —  recovery  of  money  seized  by  police  official. 

1.  A  police  official  who,  in  a  raid  of  a  gaming:  house,  takes  from  em- 
ployees money  furnished  by  the  proprietor  to  finance  the  games,  cannot 
defeat  an  action  by  such  proprietor  to  recover  the  money  by  setting  up  the 
illegal  contract  under  which  the  money  was  delivered  to  the  employees. 

[See  note  on  this  question  beginning  on  page  1635.] 


Appeal  —  directed  verdict. 

2.  Where  the  trial  court  directed  a 
verdict  for  plaintiff  the  reviewing 
court  must  consider  the  facts  most 
favorable  to  defendant. 

[See  2  R.  C.  L.  198.] 

Parties  —  plaihtiflf  —  action  to  recov- 
er mmtey. 

8.  The  proprietor  of  a  gaming  house 
does  not  lose  title  to  money  turned 
over  to  his  employee  to  finance  the 
game,  so  as  to  prevent  his  maintain- 
ing an  action  .to  recover  it  from  a 
stranger  who  wrongfully  takes  posses- 
sion of  it. 

[See  20  R.  G.  L.  665.] 

Assunpeit  —  action  to  recover  money 
advanced  to  finance  game. 

4.  The  proprietor  of  a  gaming 
house,  whose  employee  refuses  to  re- 
turn money  advanced  to  him  to  finance 
the  game,  but  which  has  not  been  used 
for  that  purpose,  may  maintain  an  ac- 
tion against  him  for  money  had  and 
received. 

[See  2  R.  C.  L.  778-780.] 

Gaming  —  recovery  of  money  from 
stakeholder. 

5.  One    who    has    wagered    money 


may  recover  it  from  the  stakeholder 
before  it  has  been  turned  over  to  the 
other  party  to  the  wager. 
[See  12  R.  C.  L.  765,  766.] 

—  recovery  on  contract. 

6.  A  party  to  a  gaming  contract 
cannot  recover  profits  or  gains  made 
in  the  carrying  out  of  such  illegal  con- 
tract, or  recover  in  any  way  directly 
upon  the  instrument. 

[See  12  R.  C.  L.  767.] 

Assumpsit  —  when  lies. 

7.  One  can  recover  in  assumpsit 
only  where  the  other  party  has  money 
belonging  to  him  which,  in  equity  and 
good  conscience,  he  ought  not  to  with- 
hold. 

[See  2  R.  C.  L.  778.] 

—  to  recover  money  seized  by  police. 

8.  Assumpsit  lies  in  favor  of  the 
proprietor  of  a  gaming  house,  to  re- 
cover from  a  police  official  money 
seized  in  a  raid  of  the  house,  which 
the  proprietor  was  using  to  finance  the 
games,  if  the  prosecutions  for  viola- 
tions of  the  criminal  laws  have  ter- 
minated. 

[See  2  R.  C.  L.  778 ;  12  R.  C.  L.  745.] 


Error  to  the  Appellate  Court,  Fourth  District,  to  review  a  judgment  re- 
versing a  judgment  of  the  Circuit  Court  for  St.  Clair  County  (Crow,  J.) 
in  plaintiffs'  favor,  in  a  suit  to  recover  possession  of  property  alleged  to 
have  been  wrongfully  taken  from  them  by  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  C.  E.  Chamberlin,*  August  Duncan,  J.,  delivered  the  opinion 
Barthel,  James  A.  Farmer,  and  Louis     of  the  court : 


Klingel  for  plaintiffs  in  error. 

Messrs.   Dan   McGlynn  and  T.   M. 
Webb  for  defendant  in  error. 


Thomas  Kearney  and  Henry  Beck- 
er, plaintiffs  in  error,  sued  defend- 
ant in  error  in  assumpsit  in  the  cir- 
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cuit  court  of  St.  Clair  county.  The 
declaration  consists  of  the  common 
counts  only,  with  this  bill  of  particu- 
lars: "This  suit  is  brought  to  re- 
cover from  the  defendant  the  sum 
of,  to  wit,  $2,000,  with  lawful  in- 
terest from  the  18th  day  of  Jan- 
uary, A.  D.  1913,  to  date,  which  said 
sum  is  the  property  of  the  plaintiffs, 
and  which  defendant  took  from  the 
possession  of  the  plaintiffs,  or  their 
agents,  on,  to  wit,  the  18th  day  of 
January,  A.  D.  1913,  in  a  certain 
building  known  as  126  West  Broad- 
way, in  the  city  of  East  St.  Louis, 
and  which  said  sum  the  defendant 
has  since  said  date  wrongfully  and 
unlawfully  withheld  from  the  plain- 
tiffs, and  still  unlawfully  withholds, 
alid  has  refused,  and  still  refuses, 
to  return  same  to  the  plaintiffs,  al- 
though requested  so  to  do." 

Defendant  in  error  pleaded  non- 
assumpsit.  At  the  close  of  plain- 
tiffs in  error's  evidence,  and  again 
at  the  close  of  all  of  the  evidence, 
defendant  in  error  moved  the  court 
to  instruct  the  jury  to  find  a  verdict 
in  his  favor,  but  the  court  refused 
so  to  do.  Plaintiffs  in  error  then 
asked  the  court  to  direct  a  verdict 
for  them  in  the  sum  of  $1,536.75, 
which  the  court  did,  and  entered 
judgment  accordingly.  On  appeal 
to  the  appellate  court  for  the  fourth 
district,  the  judgment  of  the  circuit 
court  was  reversed,  and  the  cause 
was  remanded,  but  on  reconsidera- 
tion the  appellate  court  changed  its 
order  and  reversed  the  judgment, 
without  remanding.  The  cause  has 
been  brought  to  this  court  for  re- 
view by  certiorari. 

The  trial  court  having  given  judg- 
ment on  a  directed  verdict,  the  facts 

to  be  considered  by 

ve^'/ilcJr**"'''*''*  us   must   be   those 

most  favorable  to 
defendant  in  error.  Those  facts,  as 
recited  by  the  appellate  court,  are, 
briefly,  that  plaintiffs  in  error  on 
and  prior  to  January  18,  1913,  con- 
ducted a  gaming  house  in  the  base- 
ment of  the  building  at  said  number 
in  East  St.  Louis,  in  violation  of  the 
statutes  of  this  state.  For  that  pur- 
pose there  were  in  said  room  a  large 


and  a  small  gaming  table,  at  which 
was  played  the  game  called  "craps." 
Plaintiffs  in  error  had  employed 
John  Schneider,  John  Maguire,  and 
a  man  by  the  name  of  Rosenberg, 
who  had  charge  of  and  operated  the 
g:aming  tables.  On  said  date  plain- 
tiffs in  error  gave  to  their  said  em- 
ployees $1,600  in  silver,  contained 
in  three  sacks,  to  be  used  by  them 
"to  bank  the  crap  game."  Maguire 
and  Schneider  stationed  themselves 
at  each  end  of  the  large  table  with 
$600  each  of  the  money,  and  Rosen- 
berg had  $400  of  the  silver  at  the 
small  table,  and  those  parties  con- 
ducted the  game  at  their  several 
stations.  They  began  the  games 
that  afternoon,  and  continued  them 
for  more  than  an  hour.  One  hun- 
dred persons  or  more  were  crowded 
around  and  betting  at  the  tables; 
the  bets  jrunning  from  25  cents  to 
$4.  At  about  4  o'clock  P.  M.  said 
employees  had  lost  about  $60  of  the 
money  so  furnished  them  by  plain- 
tiffs in  error.  About  that  time  a 
raid  was  made  on  the  gaming  house 
by  police  officers  under  the  direction 
of  defendant  in  error,  as  the  state's 
attorney  of  said  county,  and  the 
tables  and  other  paraphernalia  used 
by  the  employees  in  conducting  the 
game,  and  the  money  that  had  been 
furnished  them  therefor,  or  what 
remained  of  it,  were  seized  by  the 
officers.  The  money  was  delivered 
in  said  sacks  to  the  state's  attorney, 
who  counted  it,  and  found  it  to 
amount  to  $1,536.75.  He  took 
charge  of  the  money,  and  has  re- 
fused to  return  it  at  all  times  on 
demand  of  plaintiffs  in  error,  who 
had  paid  their  fines,  and  made  de- 
mand for  the  money  after  all  in- 
tended prosecutions  for  violations 
of  the  statute  for  gaming  and  keei>- 
ing  gaming  houses  at  said  place 
had  been  concluded. 

It  is  argued  by  defendant  in  error 
that  when  plaintiffs  in  error  turned 
the  money  in  question  over  to  their 
employees  to  run  the  games,  they 
parted  with  all  title. and  right  to  the 
money,  and  that  it  became  the 
money  of  the  gamekeepers;  that 
they  could  neither  sue  for  and  re- 


■ 


sucn  aefivery  oy  any  legai  or  equit- 
able proceedings,  nor  maintain  any 
action  at  law  or  equity  against  de- 
fendant in  error,  who  took  the 
money,  not  from  plaintiffs  in  error, 
p»rtie— pLin-  '*'^*  from  their  said 
ii*-*ctioii  to        employees.   Defend- 

r«cover    mtanKr-      ^j^j    j^    g^ror's   pOSl- 

tion  cannot  be  sustained  under  the 
law  and  the  facts.  When  plaintiffs 
in  error  delivered  the  three  sacks  of 
silver  to  their  said  employees,  and 
put  them  in  charge  of  the  room  and 
ihe  gambling  tables  and  other  para- 
phernalia in  use  for  the  said  busi- 
ness, with  directions  to  conduct  or 
manage  the  gambling  room  and  the 
games  to  be  conducted  there,  the 
agents  did  not  take  title  to  the 
money,  the  room,  the  tables,  or  any 
-of  the  other  paraphernalia  to  be 
used  in  connection  with  the  gaming 
to  be  there  conducted.  The  silver 
money  in  the  sacks  was  just  as 
much  a  necessity  to  conduct  the 
gaming  to  be  done  there  as  were  the 
tables  and  other  paraphernalia.  The 
money  was  delivered  to  them  in 
1>ulk,  in  sacks,  and  was  kept  in  bulk, 
unmixed  with  the  money  of  the  em- 
ployees, and  for  the  purpose  of  con- 
ducting a  crap  game,  and  for  no 
other  purpose.  They  had  no  right 
or  authority  to  use  it  for  any  other 
purpose.  The  tables  and  other  para< 
phemalia  were  placed  under  their 
charge  for  the  same  purpose.  They 
took  the  same  right  and  title  to  the 
money  that  they  did  to  the  other 
personal  property  there, — ^nothing 
more,  nothing  less, — the  right  to 
possess  and  use  it  for  the  business 
which  they  had  been  employed  to 
manage  and  control.  They  had  no 
interest  in  the  business  in  which 
they  were  employed,  or  in  the  profits 
thereof.  They  shared  no  proiits  or 
losses,  and  there  were  no  profits  or 
gains  on  that  day.  They  were 
simply  paid  employees.  The  money 
taken  by  the  officers  was  a  part  and 
parcel  of  the  money  so  delivered  to 
said  employees.  The  very  moment 
those  employees  should  have  under- 
taken to  divert  the  money  placed  in 
their  hands  for  use  in  that  gam- 

3  A.L.R.— 103. 


appropriate  it  to  tneir  own  person- 
al use,  a  right  of  action,  on  demand, 
would  have  accrued  to  plaintiffs  in 
error  against  such  employees  for 
money  had  and  received.  Morgan 
V.  Groff,  4  Barb.  524;  Klock  v. 
Brown,  Ann.  Cae.  1914D,  48,  and 
cases  cited  in  note  (172  Mich.  379, 
137N.  W.  636). 

Plaintiffs  in  error  also  had  the 
legal  right  to  repudiate  the  illegal 
contract  or  direction  to  their  em- 
ployees to  use  the  money  for  gam- 
bling, if  done  before  it  had  been  used 
for  the  illegal  pur- 
pose, and  to  main-  a"i""''to*7e. 
tain  a  suit  directly  "•»'«'  mwner 
against  the  agents  anlHce^^me. 
for  money  had  and 
received  in  case  they  refused  to  re- 
turn the  money  on  demand.  Tyler 
V.  Carlisle,  79  Me.  210,  1  Am.  St. 
Rep.  301,  9  Atl.  856;  Clarke  v. 
Brown,  77  Ga.  606,  4  Am.  St.  Rep. 
98.  It  is  a  well-established  rule  of 
law  that  where  a  party  delivers 
money  to  another  party,  to  bet  for 
him  upon  an  election  or  a  horse  race 
or  other  such  event,  and  his  agent 
makes  the  bet  for  him  and  deposits 
the  money  with  the  stakeholder,  or 
where  the  party  himself  makes  such 
a  bet  and  deposits  his  money  with  a 
stakeholder,  he  may  retract  his  il- 
legal act,  and,  on  demand  of  the 
stakeholder  at  any 
time  befpre  the  c™rr*^'^on«r 
money  is  delivered  Jro"?,;*"**" 
to  the  other  party, 
recover  from  the  stakeholder  the 
amount  so  deposited  on  the  common 
counts  for  money  had  and  received. 
Permitting  recovery  in  such  a  case 
is  not  a  recognition  or  sanction  of 
the  illegal  contract.  It  is  simply 
a  recognition  by  the  courts  of  the 
party's  right  to  repudiate,  and  to 
refrain  from  further  recognition  of, 
the  illegal  contract.  The  stake- 
holder in  such  a  case,  after  demand 
made  upon  him  for  the  money,  pays 
the  money  to  the  other  party,  al- 
though the  winner  of  the  bet,  at  his 
peril.  Hardy  v.  Hunt,  11  Cal.  343, 
70  Am.  Dec.  787 ;  Pabst  Brewing  Co. 
V.  Listen,  80  Minn.  473.  81  Am.  St. 
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—recovery  on 
contract. 


Rep.  275,  83  N.  W.  448 ;  McLennan 
V.  Whiddon,  120  Ga.  666,  48  S.  E. 
201;  Stevens  v.  Sharp,  26  111.  404. 
It  is  a  well-established  rule  of  law 
that  a  party  to  a  gaming  .contract, 

or  to  any  illegal 
contract,  cannot  re- 
cover profits  or 
gains  made  in  the  carrying  out  of 
such  illegal  contract,  or  recover  in 
any  way  directly  upon  the  illegal 
contract,  against  the  other  party, 
whether  agent  or  not.  The  reas<m 
for  the  rule  is  that  to  allow  such  a 
recovery  the  court  would  be  lendipg 
its  aid  and  sanction  to  such  illegal 
contract.  Where  any  party  seeks  a 
recovery  on  such  a  contract  by  su- 
ing directly  thereon,  or  brings  an 
action  of  account  against  the  other 
party  to  the  illegal  contract  to  re- 
cover for  his  money  and  profits  em- 
barked and  gained  in  the  carrying 
out  of  such  illegal  contract,  courts 
of  law  and  equity  will  refuse  to  aid 
either  party  in  such  recovery  be- 
cause they  are  both  equally  culpable, 
and  the  courts  will  leave  theiti 
where  it  finds  them,  without  giving 
aid  to  either  party.  In  such  cases 
the  parties  rely  on  the  illegal  con- 
tract for  recovery,  and  in  such  cases 
only  are  they  said  to  be  in  pari  de- 
licto. The  cases  of  Bishop  v.  Ameri- 
can Preservers'  Co.  157  111.  284,  48 
Am.  St.  Rep.  317,  41  N.  E.  765,  and 
Shaffner  v,  Pinchback,  133  111.  410, 
23  Am.  St.  Rep.  624,  24  N.  E.  867, 
relied  on  by  defendant  in  error,  be- 
long to  that  class. 

The  appellate  court  erred  in  hold- 
ing that  the  plaintiffs  in  error  are 
prohibited  by  law  from  having  the 

aid  of  the  courts  to 
-recoTorF  of        rostorc     to     them 

money  aelsed  by    . i.    .  •       <■■  • 

police  offloiai.      tiieir  mouey  in  this 

case.  They  proved 
their  title  to  the  money  without  re- 
lying on  the  illegal  contract  in  ques- 
tion,— i.  e.,  they  made  out  complete- 
ly under  their  declaration,  without 
even  a  reference  to  the  illegal  con- 
tract, their  prima  facie  case.  They 
used  two  of  their  said  employees  as 
their  witnesses,  and  there  is  no 
claim  to  the  money  in  question  by 
anyone  except  the  plaintiffs  in  error. 


It  was  the  defendant  in  error  him- 
self who  introduced  the  proof  of  the 
illegal  contract^  and  relied  thereon 
for  his  defense.  He  cannot  be  per* 
mitted  to  rely  on  the  illegal  contract 
for  a  defense.  Clarke  v.  Brown,  sa- 
pra. 

It  is  also  insisted  by  defendant 
in  error  that  the  action  in  assump- 
sit for  money  had  and  received  is  in 
its  nature  an  equitable  action,  and 
that  it  is  contrary  to  the  principles 
of  equity  to  permit  plaintiffs  in  er- 
ror to  recover  under  the  facts  in 
this  case.  It  is  true 
that  such  action  is  ^.'SSTHHr 
equitable  in  its  na- 
ture, and  that  a  plaintiff  in  such  ac- 
tion can  only  recover  where  the  de- 
fendant has  money  of  the  plaintiff^ 
which  in  equity  and  good  conscience 
he  ought  not  to  withhold  from  the 
plaintiff.  The  facts  here  show  just 
such  a  case.  In  determining  the 
equities  in  such  a  case,  the  respec- 
tive rights  of  the  parties  in  the  suit 
to  the  money  are  only  to  be  con- 
sidered. If  the  money  is  found  to 
belong  to  the  plaintiff,  and  the  de- 
fendant shows  no  right  thereto 
whatever,  courts  will  not  go  back 
to  inquire  by  what  unconscionable 
or  illegal  methods  the  plaintiff  ob- 
tained it,  or  to  what  illegal  purposes, 
he  had,  in  other  transactions,  em- 
ployed the  use  of  it.  The  subject 
of  recovery  in  this  case — ^money — 
is  not  of  the  obnoxious  class  of  prop- 
erty which  the  law  condemns,  but 
is  of  the  harmless  and  moral  class,. 
that  cannot  be  condemned  or  de- 
stroyed by  the  state  under  any  stat- 
ute. Glennon  v.  Britton,  155  III. 
232,  40  N.  E.  594.  The  money  can 
serve  the  state,  as  evidence  or  other- 
wise, in  no  suit  pending  or  contem- 
plated, as  the  evidence  clearly  shows 
that  there  is  no  further  suit  contem- 
plated in  the  way  of  criminal  prose- 
cutions, and  none  pending  that  grew 
out  of  the  transactions  at  said 
gambling  house.  Defendant  in  er- 
ror has  no  right  to  the  money  or  to 
the  possession  of  it,  and  does  not 
claim  to  have,  in  his  official  capacity 
or  otherwise.  No  one  of  the  em- 
ployees of  plaintiffs  in  error  from 
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whose  manual  possession  the  money 
was  taken  makes  any  claim  to  the 
money  in  question.  Defendant  in 
error  cannot  legally  make  it  for 
them,  as  he  does  not  represent  them, 
or  claim  to  represent  them.  When 
the  evidence  in  the  case  is  properly 
limited  to  the  legitimate  issues,  it 
will  be  seen  that  the  proof  will 
simply  show  that  tiie  plaintiffs  in 
error  have  proved  their  title  to  the 
money,  and  that  defendant  in  error 
has  proved  no  right  or  title  thereto, 
and  does  not  even  claim  any  right 
or  title  to  the  money.  Under  such 
a  showing,  how  can  it  be  said  that 
the  legitimate  evidence  shows  that 
plaintiffs  in  error  are  not  equitably 
entitled  to  receive  the  money,  or  that 
defendant  in  error  is  not  in  equity 
and  in  good  conscience  bound  to  re- 
turn the  same  to  them?  When  the 
evidence  in  the  case  is  properly  re- 
stricted, plaintiffs  in  error  will  not 
be  shown  to  claim  the  money  or  the 
right  to  recover  it  through  any  il- 
legal contract,  as  no  evidence  there- 
of in  such  case  wiU  appear  in  the 


record.  The  court,  therefore,  can- 
not properly  be  said  to  be  recogniz- 
ing or  sanctioning  any  illegal  con- 
tract or  action  by  permitting  a  re- 
covery by  plaintiffs  in  error.  No 
court  of  law  or  equity  has  ever  de- 
nied a  recovery  to  a  party  simply 
because  he  has  been  a  violator  of 
the  law,  if  he  can  show  his  right  to 
such  recovery  without  reference  to 
any  illegal  contract,  and  without 
causing  the  court  to  recognize  or 
sanction  any  iUegal  conduct  on  his 
part.  There  is  absolutely  no  rea- 
son, therefore,  for  saying  that  an 
action  in  assumpsit  for  money  had 
and  received  cannot   *..«^«.-^  ^^ 

be     mamtamed     lOr    recover  money 

the  money  in  ques-  ■*»"**  ^^  ''•"^*- 
tion  by  plaintiffs  in  error.  The 
action  was  in  every  way  appropri- 
ate. Highway  Comrs.  v.  Blooming- 
ton,  253  111.  164,  97  N.  E.  280,  Ann. 
Cas.  1913A,  471. 

For  the  reasons  aforesaid,  the 
judgment  of  the  Appellate  Court  is 
reversed,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


ANNOTATION. 

Right  to  recover  money  which  the  plaintiff  placed  in  the  hands  of  an  agent,  to 

be  used  for  gambling  purpotet. 


This  note  does  not  include  stock  job- 
bing nor  dealings  in  futures,  nor  does 
it  include  cases  where  the  agent  has 
used  the  money  as  directed. 

The  reported  case  (Kearney  ▼• 
Webb,  ante,  1631)  rightly  decides  that 
money  placed  in  an  agent's  hands  for 
gambling  purposes  can  be  followed  by 
the  principal  into  the  hands  of  a  po- 
lice officer  who  has  seized  it. 

The  law  is  clear  that  a  principal 
may  sue  his  agent  for  money  he  has 
placed  in  his  hands  to  be  used  for 
gambling,  and  which  has  not  been  so 
used.  Morgan  v.  Groff  (1848)  4  Barb. 
(N.  Y.)  524  (overruling  in  effect  an 
earlier  decision  in  the  same  case 
(1848)  5  Denio,  364,  49  Am.  Dec.  273)  ; 
Klock  V.  Brown  (1912)  172  Mich,  379, 
137  N.  W.  636,  Ann.  Cas.  1914D,  48; 
Kohler  v.  Rosenthal  (1909)  135  App. 
Div.  438,  120  N.  Y.  Supp.  325  (obiter). 

Thus,  one  who  gives  his  agent  mon* 
.ey  to  bet  with  a  certain  person  on  an 


election  may  recover  the  amount  from 
the  agent,  where  he  bet  it  with  a  per- 
son other  than  the  one  designated,  and 
lost  it.  Morgan  v.  Groff  (1848)  4 
Barb.  (N.  Y.)  524,  supra. 

In  Klock  V.  Brown  (1912)  172  Mich. 
879,  137  N.  W.  636,  Ann.  Cas.  1914D, 
48,  supra,  it  was  held  that  the  plaintiff 
might  recover  money  given  to  the  de- 
fendant to  bet  on  an  election,  which 
was  not  bet. 

"If  one  commissions  another  to 
make  a  bet  for  him,  and  gives  him 
money  for  that  purpose,  and  recalls 
his  authority  before  the  money  is  used, 
he  has  a  right  of  action  on  demand  to 
recover  it  back.''  Kohler  v.  Rosenthal 
(N.  Y.)  supra. 

The  owner  of  property  who  has  em- 
ployed the  defendant  gratuitously  to 
put  it  up  in  a  lottery,  and  has  handed 
it  to  him  for  that  purpose,  may  recov- 
er from  him  the  value  of  the  property 
which  has  been  lost  by  the  gross  care- 
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lessness  of  the  defendant.  Woolf  v. 
Bernero  (1883)  14  Mo.  App.  518, 1  Am. 
Neg.  Cas.  911. 

This  note  does  not  include  cases 
arising  out  of  gambling  partnerships; 
but  it  may  be  said  in  general  that  un- 
used original  capital  may  be  recalled, 
and  that,  while  the  courts  will  not,  in 
general,  settle  the  accounts  of  such 
partnerships,  they  may  dispose  of 
asdets  not  connected  with  gambling. 
Thus,  for  example,  in  Keen  v.  Price 
[1914]  2  Ch.  (Eng.)  98,  83  L.  J.  Ch. 
N.  S.  865,  111  lu  T.  N.  S.  204,  SO  Times 
L.  R.  494,  58  Sol.  Jo.  495,  it  was  held 
that  a  partner  in  a  betting  partner- 
ship can  recover  any  balance  of  his 


capital  which  has  not  been  applied  in 
payment  of  bets,  so  an  account  may  be 
ordered  for  this  purpose.  In  Watson 
V.  Fletcher  (1850)  7  Gratt.  (Va.)  1, 
it  was  held  in  substance  that  an  ac- 
count between  a  gambling  partnership 
would  exclude  gambling  matters,  but 
would  include  matters  not  connected 
with  gambling,  and  in  Central  Trust 
&  S.  D.  Co.  V.  Respass  (1902)  112  Ky. 
606,  66  L.R.A.  479,  99  Am.  St.  Rep. 
317,  66  S.  W.  421,  it  was  held,  upon 
settlement  of  the  affairs  of  a  partner- 
ship for  racing  horses,  that  money 
lost  in  bets  made  for  the  benefit  of  the 
firm  could  not  be  allowed  to  the  sur- 
viving partner.  B.  B.  B. 


RE  TRANSFER  TAX  UPON  THE  ESTATE  OF  CHARLES  E.  ORVIS, 

Deceased. 

.EDWIN  W.  ORVIS  et  a!.,  Appts. 

COMPTROLLER  OF  THE  STATE  OP  NEW  YORK,  Respt. 

New  York  Court  of  Appeals '^  February  26,  191S. 
(223  N.  Y.  1,  119  N.  E.  88.) 

Tax  —  inheritance  —  survivorship  of  joint  fund. 

1.  The  right  of  the  survivor  under  a  contract  between  two  partners  by 
which  a  fund  is  established,  to  belong  to  the  partners  jointly  during  life, 
and  to  the  survivor  upon  the  death  of  either,  for  the  continuation  of  the 
business,  is  subject  to  transfer  tax  under  a  statute  imposing  such  tax  upon 
a  transfer  by  deed,  grant,  bargain,  sale,  or  gift,  intended  to  take  effect  in 
possession  or  enjojonent  at  or  after  death. 

[See  note  on  this  question  beginning  on  page  1640.] 


Partnership  —  contract  for  continua- 
tion fund  —  enforceability. 

2.  An  agreement  between  partners 
to  constitute,  from  undivided  profits, 
a  fund  for  continuation  of  the  busi- 
ness, which  shall  be  the  property  of 
the  survivor  upon  the  death  of  either, 
rests  upon  mutual  and  equal  consid- 
eration, and  is  enforceable. 


Tax  —  inheritance  —  transfer   for 

consideration. 

3.  Transfers  resting  upon  a  val- 
uable and  adequate  consideration,  al- 
though within  the  classification  of  the 
Inheritance  Tax  Law,  are  not  within 
its  intendment,  and  are  not  taxable. 


Appeal  by  the  surviving  partner  et  al.  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court,  First  Department,  reversing  an  order  of  the 
Surrogate's  Court  for  New  York  County,  assessing  a  transfer  tax  upon 
the  estate  of  Charles  E.  Orvis,  deceased,  and  amending  the  report  of  the 
appraiser  by  adding  a  certain  amount  to  the  amount  reported  taxable. 

Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


h«  Transfer  Tax  Law  does  not  im- 
B  a.  tax  upon  property  passing  un- 
a  contract  made  for  a  valuable 
sideration. 

lair  V.  Herold,  160  Fed.  199,  af- 
led  in  86  C.  C.  A.  64,  158  Fed.  804; 
Birdsall,  22  Uiec.  180,  49  N.  Y. 
»p.  450,  affirmed  in  43  App.  Div. 
,  60  N.  Y.  Supp.  1133;  Re  Spauld- 
,  49. App.  Div.  541,  63  N.  Y.  Supp. 
,  aflirmed  in  163  N.  Y.  607,  57  N.  E. 
4;  Re  Reynolds,  49  Cal.  Dec.  383, 
rmed  in  169  Cal.  600,  147  Pac.  268; 
Vietor,  Chryatie,  Inheritance  Taxn. 
t;  Re  Miller,  77  App.  Div.  473,  78 
Y.  Supp.  930;  Re  Thorne,  44  App. 
r.  8,  60  N.  Y.  Supp.  419,  appeal  dis- 
)8ed  in  162  N.  Y.  288,  56  N.  E.  625 ; 
Edgerton,  35  App.  Div.  125,  54  N.  Y. 
pp.  700,  afBrmed  in  158  N.  Y.  671,  52 
E.  1124;  Re  HesB,  110  App.  Div. 
),  96  N.  Y.  Supp.  990,  affirmed  in  187 
Y.  554.  80  N.  E.  IIH;  Re  Demers, 
Misc.  473,  84  N.  Y.  Supp.  1109;  Re 
ibbina,  52  Misc.  446,  103  N.  Y.  Supp. 
3;  Re  Polhemus,  84  Misc.  335,  146 
Y.  Supp.  1107;  Re  Heiser,  85  Misc. 
6,  147  N.  Y.  Supp.  557;  Re  De  Escor- 
la,  87  Misc.  517,  149  N.  Y.  Supp.  796. 
The  agreement  of  January  2,  1911, 
18  a  valid  contract  for  a  valuable 
nsideration. 

AUy.  Gen.  v.  Clark,  222  Mass.  291, 
R.A.1916C,  679.  110  N.  E.  299,  Ann. 
13. 1917B,  119;  Hamer  v.  Sidway,  124 
.  Y.  538,  12  L.R.A.  463,  21  Am.  St. 
ep.  693,  27  N.  E.  256;  St.  Mark's 
hurch  V.  Teed,  120  N.  Y.  583.  24  N. 
.  1014;  Emary  v.  Wilson,  79  N.  Y.  78. 
The  agreement  of  January  2,  1911, 
7  ita  express  terms,  gave  to  Edwin 
'.  Qtvia,  and  vested  in  him  at  the 
me  of  its  execution,  the  two  funds, 
'  he  survived  his  brother;  and  even 
'  voluntary  (which  is  not  the  fact), 
[ie  funds  are  not  taxable. 
Hilea  v.  Fisher,  144  N.  Y.  306,  SO 
,.RA.  305,  43  Am.  St.  Rep.  762,  39 
I.  E.  337;  Blair  v.  Herold,  supra;  Re 
'illey,  166  App.  Div.  240,  151  N.  Y. 
lupp.  79,  affirmed  in  215  N.  Y.  702, 
09  N.  B.  1094;  Re  Thompson,  167 
ipp.  Div.  356,  153  N.  Y.  Supp.  164, 
.ffirmed  in  217  N.  Y.  609,  111  N.  E. 
101 ;  Re'  Dalsimer,  167  App.  Div.  366, 
53  N.  Y.  Supp.  58,  affirmed  in  217  N. 
{.  G08,  111  N.  E.  1085;  Atty.  Gen.  v. 
:iark,  222  Mass.  291,  L.R.A.1916C,  679, 
110  N.  E.  299,  Ann.  Cas.  1917B,  119; 
UcDougald  V.  Boyd,  172  Cal.  768,  169 
Pac.  168;  Re  McKelway,  221  N.  Y.  18, 


caKer,  sit  App.  uiv.  oav,  nc  in.  i. 
Supp.  390,  affirmed  in  178  N.  Y.  575, 
70  N.  E.  1094;  Re  Cory,  177  App.  Div. 
871,  164  N.  Y.  Supp.  956,  affirmed  in 
221  N.  Y.  612, 117  N.  E.  1065. 

The  parties  had  a  legal  right  by  con- 
tract to  provide  for  survivorship,  as 
they  have  done,  and  the  state  has  no 
right  to  say  that  a  person  is  not  to  do 
something  which  he  has  a  legal  right 
to  do,  so  that  his  property  may  remain 
taxable. 

People  ex  rel.  Thurman  v.  Ryan,  88 
N.  Y.  143,  42  Am.  Rep.  238 ;  People  ex 
rel.  Keppler  &  Schwarzmann  v.  Bark- 
er, 22  App.  Div.  123,  47  N.  Y.  Supp. 
958. 

Messrs.  Alexander  Otis,  Schayler  C. 
CMlton,  and  Lafayette  B.  Gleasim  for 
respondent. 

Collin,  J.,  delivered  the  opinion  of 
the  court: 

The  appellate  division  added  to 
the  taxable  estate  of  Charles  E.  Or- 
vis,  deceased,  the  sum  of  $443,342.11 
under  these  facts:  Charles  E.  Or- 
vis  and  Edwin  W.  Orvis  had,  on 
January  2,  1911,  constituted  the 
firm  of  Orvis  Brothers  &  Company 
for  many  years.  Since  December 
31,  1903,  the  liability  of  each  for  the 
joint  losses,  and  the  interest  of  each 
in  the  firm  assets,  were  equal  with 
those  of  the  other.  The  duration  of 
the  firm  was  without  limit,  subject 
to  dissolution  at  any  time  by  mutual 
consent.  On  January  2,  1911,  they 
signed,  sealed,  and  delivered  an 
agreement  reading:  "Whereas,  it  is 
the  desire  of  Charles  E.  Orvis  and 
Edwin  W.  Orvis,  founders  of  the 
firm  of  Orvis  Brothers  &  Company, 
to  provide  for  the  continuation  of 
said  firm  by  the  survivor,  in  event 
of  the  death  of  either  of  them: 
Now,  therefore,  it  is  hereby  mutual- 
ly agreed  by  and  between  said 
Charles  E.  Orvis  and  Edwin  W.  Or- 
vis, that  the  sum  of  $500,000  shall 
be  drawn  from  the  profits  and  ac- 
cumulations of  said  firm,  hereto- 
fore accrued,  and  shall  be  placed  to 
the  credit  of  foundation  account, 
and  that  such  account  shall  be  ovmed 
equally  (half  and  half)  by  said 
Charles  E.  Orvis  and  Edwin  W.  Or- 
vis ;  and  it  is  hereby  expressly  and 
distinctly  agreed  by  and  between  the 
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parties  hereto,  that  in  the  event  of 
the  decease  of  either  of  them,  the 
survivor  of  them  shall  be  the  sole 
owner  of  the  said  foundation  ac- 
count, and  the  heirs  of  the  one  de- 
ceased shall  have  no  right,  title,  in- 
terest, or  claim  thereto.  And  it  is 
hereby  further  agreed  that,  to  pro- 
vide against  any  impairment  of  said 
foundation  account,  an  equal  amount 
of  $500,000  shall  be  placed  to  the 
credit  of  contingent  account,  and  it 
is  expressly  and  distinctly  agreed 
by  the  parties  hereto  that  the  terms 
of  this  agreement,  in  relation  to  the 
said  contingent  account  shall  in 
every  respect  be  exactly  the  same, 
as  the  terms  in  regard  to  the  foun-* 
dation  account,  as  hereinbefore 
stated/' 

The  two  funds  provided  for  by 
the  agreement  were  created,  and  the 
firm  carried  on  its  business  with 
them  as  its  capital.  On  June  1, 
1914,  the  agreement  creating  the 
firm  was  renewed  and  extended  for 
a  period  to  expire  on  June  1,  1916, 
and  the  $500,000  foundation  account 
was  the  capital  contributed  by 
Charles  and  Edwin  under  such  re- 
newal or  extension  agreement.  In 
the  contingent  account  was  kept  all 
the  business  of  the  firm  down  to 
June  1,  1914,  and  the  account  was 
used  to  liquidate  the  business  of  the 
firm  to  that  date,  as  in  that  liqui- 
dation nobody  was  interested  except 
Charles  and  Edwin.  Charles  died  on 
March  8,  1915.  Between  December 
81,  1903,  and  March  8,  1915,  the 
membership  of  the  firm  was 
changed,  but  the  liability  and  inter- 
est, of  each,  of  Charles  and  Edwin 
in  the  two  funds  remained  un- 
changed. At  the  death  of  Charles, 
the  contingent  account  was  intact. 
The  foundation  or  capital  account 
had  been  reduced  to  $386,644.22. 
The  one  half  of  the  two  accounts  is 
the  sum  of  $443,342.11.  Edwin  took 
this  sum  under  the  agreement  of 
January  2,  1911.  The  surrogate's 
court  decided  that  the  agreement 
effected  a  transfer  to  Edwin  upon 
the  death  of  Charles,  nontaxable  be- 
cause made  for  a  valuable  consider- 


ation.    The  appeUate  division  re- 
versed the  decision. 

The  statute  authorizing  the  tax  is 
§  220  of  the  Tax  Law  (Consol.  Laws, 
chap.  60) ,  which  provides :  "A  tax 
shall  be  and  is  hereby  imposed  upon 
the. transfer  of  any  tangible  prop- 
erty within  the  state  and  of  intan- 
gible property,  or  of  any  interest 
^therein  or  income  therefrom,  in 
trust  or  otherwise,  to  persons  or 
corporations  in  the  following  cases, 
subject  to  the  exemptions  and  limi- 
tations hereinafter  prescribed :  ( 1 ) 
•  .  •  \^}  •  •  •  \^/  •  •  • 
(4)  When  the  trimsfer  is  of  intan- 
gible property,  or  of  tangible  prop- 
erty within  the  state,  made  by  a 
resident,  or  of  tangible  property 
within  the  state  made  by  a  nonresi- 
dent, by  deed,  grant,  bargain,  sale 
or  gift  made  in  contemplation  of  the 
death  of  the  grantor,  vendor  or 
donor  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after 
such  death.  (5)  .  .  .  (6)  .  .  . 
(7)    .    .    .    Laws,  1911,  chap.  732. 

Subdivisions  1,  2,  and  3  rdate  to 
transfers  by  will  or  by  the  intestate 
laws  of  this  state.  Subdivisions  5, 
6,  and  7  are  irrelevant  to  the  instant 
case. 

The  intention,  nature,  and  effect 
of  the  instrument  of  January  2, 
1911,  are  neither  complex  nor  ob- 
scure. It  (a)  established  the  two 
funds  within  the  capital  and  accum- 
ulated profits  of  the  firm,  and  (b) 
provid^  that  upon  the  death  of 
either  member,  during  the  existence 
of  the  firm,  the  survivor  should  be 
the  owner  of  the  interest  of  the  de- 
ceased in  the  joint  assets  as  com- 
prised in  those  funds.  It  did  not 
create  the  firm,  nor  did  it  fix,  extend, 
or  affect  the  period  of  its  existence. 
The  relations  of  the  members  to 
each  other  as  partners,  their  respec- 
tive contributions  to  the  capital  of 
the  firm,  or  their  respective  shares 
in  the  joint  liabilities  or  profits  dur- 
ing the  period  of  the  lives  of  both 
and  the  existence  of  the  firm,  were 
not  affected  by  it.  During  that  pe- 
riod each  member  owned,  possessed, 
and  enjoyed  his  interest  as  a  part- 
ner as  he  would  had  the  agreement 


been  nonexistent.  The  appellants 
assert,  and  correctly,  that  the  execu- 
tion of  the  agreement  was  not  a  gift 
of  the  interest  of  either  to  the  other. 
It  did  not  attempt  to  interdict  either 
member  from  withdrawing  moneys 
from  either  fund,  or  to  compel  the 
survivor  to  continue  the  business 
after  the  dissolution  of  the  firm  by 
the  death  of  a  member.  As  an  in- 
strument of  transfer,  it  was  in- 
tended to  and  did  take  effect  in  own- 
ership, possession,  and  enjoyment  at 
the  death  of  the  transferrer.  Such 
death  was  the  event  which  effected 
the  transfer  and  secured  to  the  sur- 
vivor the  possession  and  enjoyment 
of  the  interest  or  property.  The 
record  here  presents  the  clear-cut 
question :  Is  the  share  of  a  deceased 
partner  in  the  assets  of  a  firm  of  two 
members  dissolved  by  the  death  re- 
ceived in  ownership  by  the  surviv- 
ing member  under  a  mutual  agree- 
ment that  either  surviving  the  other 
shall  be  the  owner  of  the  share  of 
the  other,  taxable  under  §  220  of 
the  Tax  Law? 

The  agreement  rested  upon  a  mu- 
tual and  equal  consideration  and 
was  enforceable.  The  language  of  the 
statute,  literally  adopted  and  ap- 
plied, would,  mani- 
festly, subject  the 
share  to  the  tax. 
The  only  limitation 
expressed  on  the 
imposition  of  the  tax  upon  the  trans- 
fer "by  deed,  grant,  bargain,  sale, 
or  gift"  is  that  it  be  not  made  "in 
contemplation  of  the  death  of  the 
grantor,  vendor,  or  donor,  or  in- 
tended to  take  effect  in  possession 
or  enjoyment  at  or  after  such 
death."  Carter  v.  Craig,  77  N.  H. 
200,  52  L.R,A.(N.S.)  211,  90  Atl.. 
598,  Ann.  Cas.  1914D,  1179.  The 
nature  of  the  tax  (Re  White,  208  N. 
Y.  64,  46  L.R.A.(N.S.)  714,  101  N. 
E.  793,  Ann.  Cas.  1914D,  75;  Keeney 
V.  Comptroller,  222  U.  S.  525,  56 
L.  ed.  299,  38  L.R.A.(N.S.)  1139, 
32  Sup.  Ct.  Rep.  105)  and  the  lan- 
guage of  the  statute,  considered  in 
its  entirety,  have  convinced  us  that 
the  legislature  did  not,  however,  in- 
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tend    that    conclusion.      Transfers 

resting  upon  a  ValU-    Tax-lnHerltancc 

able  and  adequate  — tran«fer  for 
consideration,  al-  *«-w*'-*««'^- 
though  within  the  classification  of 
the  statute,  are  not  within  the  in- 
tendment of  it,  and  are  not  taxable. 
Re  Baker,  83  App.  Div.  530,  82  N. 
Y.  Supp.  390,  affirmed  on  opinion 
below  in  178  N.  Y.  575,  70  N.  E. 
1094.  In  certain  other  jurisdictions 
it  is  so  enacted.  Clarke  v.  Treasur- 
er, 226  Mass.  301,  L.R.A.1917D,  800, 
115  N.  E.  416 ;  State  v.  MoUier,  96 
Kan.  514,  L.R.A.1916C,  551,  152 
Pac.  771.  The  legislature  did  not 
intend  that  a  purchaser  who  had 
paid  full  value  for  the  property 
transferred  should  directly  or  in- 
directly pay  the  tax  besides.  We 
have  not  decided,  however,  that  sub- 
division 4  of  the  section  which  we 
have  quoted  is  applicable  only  to 
voluntary  transfers  or  gifts  which 
are  within  its  conditions.  Re  Keen- 
ey, 194  N.  Y.  281,  286,  87  N.  E. 
428.  Its  language  does  not  x)ermit 
that  conclusion.  It  makes  taxable 
a  transfer  by  bargain  or  sale  when 
made  in  contemplation  of  the  death 
of  the  grantor  or  vendor,  or  intend- 
ed to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death. 
The  provision  discloses  a  distinc- 
tion in  the  legislative  mind  between 
a  transfer  by  gift  and  a  transfer  by 
bargain  or  sale.  It  enacts,  more- 
over, that  transfers  by  bargain  or 
sale  should  be  taxable,  or  should  not 
always  and  indiscriminately  be  non- 
taxable. The  meaning  of  that  enact- 
ment must  be  ascertained  from  the 
context  and  the  object  sought  to  be 
accomplished  by  the  statute.  The 
statute  was  not  intended  to  restrict 
or  burden  the  right  of  persons  to 
transfer  property  in  all  legitimate 
ways  and  for  all  the  usual  and  man- 
ifold purposes  and  objects  of  trade, 
commerce,  and  purchase,  or  of  vol- 
untary transfers  or  gifts  not  made 
in  contemplation  of  the  death  of 
the  transferrer,  or  intended  to  take 
effect  in  possession  or  enjoyment 
after  such  death.  It  was  intended 
to  tax  all  transfers  which  are  ac- 
complished by  will  or  the  intestate 
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laws  of  this  state,  and  those  made 
or  incepted  prior  to  the  death  of  the 
transferrer  in  contemplation  of  or 
intended  to  take  effect  in  possession 
or  enjoyment  after  his  death,  which 
are,  in  their  nature  and  character, 
instruments  or  sources  of  bounty  or 
benefaction,  and  which  can  be 
classed  as  similar  in  nature  and  ef- 
fect with  transfers  by  wills  or  the 
intestate  laws,  because  they  accom- 
plish a  transfer  of  property,  dona- 
tive in. effect,  under  circumstances 
which  impress  on  it  the  characteris- 
tics of  a  disposition  made  at  the  time 
of  the  transferrer's  death.  In  all 
cases  in  which  the  value  of  the  con- 
sideration for  the  property  trans- 
ferred, under  the  statutory  condi- 
tions, is  so  disproportionately  less 
than  the  value  of  the  property  trans- 
ferred that  the  transfer  is,  in  the 
light  of  reason  or  of  ordinary  in- 
telligence and  judgment,  beneficent 
and  donative,  the  transfer  is  tax- 
able. The  taxability  does  not  de- 
pend upon  fraud,  or  an  attempt  to 
evade  the  statute ;  nor  does  it  depend 
upon  the  purpose  or  inducement  of 


the  transfer;  nor  does  it  depend 
upon  the  form  given  the  transfer. 
The  law  searches  out  the  reality, 
and  is  not  halted  or  controlled  by  the 
form.  Re  Gould,  166  N.  Y.  423,  51 
N.  E.  287.  The  measure  determin- 
ing the  liability  of  freedom  from  lia- 
bility to  the  tax  is  the  nature,  the 
essence,  the  effect  of  the  transfer. 
If,  in  truth,  it  in  effect  bestows, 
under  the  statutory  conditions,  a 
bounty  or  benefaction,  and  is  not  a 
transfer  for  money's  worth,  it  is 
taxable. 

The  application  of  the  statute  in 
the  instant  case  leaves  no  ground 
for  discussion.    The     «„fc^,i*.„^.^ 
mmd  does  not  hesi-  •■rvivor.fcip  or 
tate  in  determining  ^•*"*  '"*• 
that  the  transfer  was  in  essence  and 
in  effect  beneficent  and  donative,  or 
in  classing  it  as  similar  in  nature 
and  effect  with  transfers  by  wills. 

The  order  should  be  affirmed,  with 
costs. 

Hiscock,  Ch.  J.,  and  Cuddeback, 
Hegan,  Cardozo,  Pound,  and  An- 
drews, JJ.,  concur. 


ANNOTATION. 

Personal  property  paMuig  vndet  mutual  survivorship  agreement  as  subject  to 

transfer  or  succession  tax* 


I.  In  general,  1640. 

II.  Statutes  taxing  transfers  in  contem- 
plation of  death,  1642. 
III.  Joint  bank  accounts,  1644. 

I,  In  general. 

Property  passing  under  agreements 
between  partners  for  vesting  in  the 
survivor  certain  property  of  the  part- 
nership has  usually  been  held  taxable, 
as  was  held  in  the  reported  case  (Re 
Orvis,  ante,  1636).  Thus,  the  agree- 
ment of  two  partners  to  the  effect  that, 
upon  the  death  of  either,  his  interest 
in  the  good  will  of  the  business  should 
be  deemed  to  be  of  no  value,  does  not 
prevent  the  state  from  ascertaining 
whether  such  good  will  has  a  market 
value,  and  from  assessing  a  tax  upon 
the  value  so  ascertained,  against  the 
surviving  partner,  or  other  persons 
who  are  the  beneficiaries  thereof.    Re 


Halle  (1918)  103  Misc.  661,  170  N.  Y. 
Supp.  898;  Re  Cohen  (1918)  170  N. 
Y.  Supp.  156.  An  agreement  between 
partners  that  the  survivor  should 
have  the  right  to  purchase,  and  should 
purchase,  the  stock  of  the  other  at  a 
certain  specified  price,  was  held  not  to 
limit  the  state  in  assessing  a  transfer 
tax  to  the  price  agreed  upon,  but  that 
the  state  might  appraise  the  stock  at 
its  actual  value.  Re  Cory  (1917)  177 
App.  Div.  871,  164  N.  Y.  Supp.  956, 
affirmed  in  (1917)  221  N.  Y.  612,  117 
N.  E.  1065.  The  interest  of  a  decedent 
in  the  good  will  of  a  partnership 
which  passed  to  the  surviving  mem- 
bers thereof  by  the  death  of  the  de- 
cedent, under  an  agreement  that  in 
the  event  of  the  dissolution  of  the  co- 
partnership by  reason  of  the  death  of 
any  member  the  good  will  of  the  busi- 
ness and  the  right  to  use  the  firm 
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name,  etc.,  should  belong  to  and  be- 
come the  property  of  the  survivors, 
without  any  compensation,  and  should 
form  no  part  of  the  assets  of  the  firm, 
is  taxable,  even  though  the  agreement 
was  for  a  valuable  consideration.  Re 
Hellman  (1918)  172  N.  Y.  Supp.  671. 

In  Brown  v.  Atty.  Gen.  (1898)  79 
L.  T.  N.  S.  (Eng.)  572,  there  was  held 
a  taxable  succession  upon  the  interest 
of  a  father  which  vested  in  his  son, 
upon  the  father's  death,  under  an 
agreement  between  them,  upon  enter- 
ing into  a  partnership,  that  if  the 
father  should  die  the  whole  capital 
should  go  to  the  son,  who  was  to  give 
to  his  father's  executors  a  bond  suflS- 
cieiit  for  payment  of  a  certain  amount, 
and,  if  the  son  should  die,  the  father 
was  to  have  the  entire  business  and 
capital,  but  was  to  pay  the  executors 
of  the  son  a  stipulated  amount.  The 
English  Succession  Act  of  1853  (16  & 
17  Vict.  VI.  chap.  51)  provided  as  fol- 
lows: "Section  2.  lEvery  past  or  fu- 
ture disposition  of  property  by  reason 
whereof  any  person  has  or  shall  be- 
come beneficially  entitled  to  any  prop- 
erty or  the  income  thereof  upon  the 
death  of  any  person  dying  after  the 
time  appointed  for  the  commencement 
of  this  act  .  .  .  shall  be  deemed  to 
have  conferred  or  to  confer  on  the 
person  entitled  by  reason  of  any  such 
disposition  of  devolution  a  succes- 
sion." The  Earl  of  Halsbury,  Lord 
Chancellor,  in  holding  the  property 
which  vested  in  the  son  subject  to  the 
tax,  states  that,  looking  at  the  whole 
circumstances  and  the  provisions  in 
the  partnership  agreement,  the  father 
was  actuated  by  a  desire  to  provide,  in 
the  event  of  his  death,  for  his  son.  In 
consequence  the  son  must  be  liable  to 
duty,  because  it  is  his  father's  provi- 
sion for  him.  Nothing  is  said  about 
the  provision  in  the  agreement  looking 
to  the  contingency  of  the  death  of 
either. 

In  Re  Reimers  (1919)  107  Misc.  822, 
176  N.  Y.  Supp.  430,  the  two  members 
of  a  partnership  contributed,  as  spe- 
cial partners,  a  specified  sum  to  a  lim- 
ited partnership,  under  an  agreement 
that,  upon  the  decease  of  any  member 
of  the  original  partnership,  the  sur- 
vivor shall  "have  the  benefit  and  shall 


assume  the  burden  of  all  the  rights 
and  liabilities  of  a  deceased  member 
of  the  firm."  The  interest  in  the  lim^ 
ited  partnership  which  passed  to  the 
survivor  of  the  original  partnership 
was  held  subject  to  the  tax. 

But  the  transfer  to  the  surviving 
partner  of  the  good  will  of  the  part- 
nership business  upon  the  death  of 
one  of  the  partners,  under  an  agree- 
ment that  upon  the  death  of  any  of 
the  partners  the  surviving  partner  or 
partners  should  have  the  exclusive 
right  to  use  the  firm  name,  has  been 
held  not  to  be  a  transfer  taxable,  un- 
der the  statutory  provisions  taxing 
transfers  by  deed,  grant,  bargain,  sale, 
or  gift,  intended  to  take  effect  in  pos- 
session or  enjoyment  at  or  after  death. 
Re  Borden  (1916)  95  Misc.  443,  159 
N.  Y.  Supp.  346. 

The  United  States  Revenue  Act  of 
June  13,  1898  (30  Stat,  at  L.  448,  chap. 
448,  Comp.  SUt.  §  6144,  4  Fed.  Stat. 
Anno.  2d  ed.  p.  185)  making  subject  to 
a  duty  tax,  personal  property,  or  any 

interest  therein,  transferred  by  deed, 
grant,  bargain,  sale,  or  gift,  made  or 
intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  the  death  of 
the  grantor  or  bargainor,  to  any  per- 
son or  persons,  was  construed  as  ap- 
plying only  to  deeds,  etc.,  without 
consideration,  and,  as  thus  construed, 
the  interest  passing  to  a  son  under  a 
partnership  agreement  with  his  fath- 
er, by  which  the  son,  upon  the  death 
of  the  father  during  the  term  of-  the 
partnership,  became  vested  with  the 
father's  interest  for  a  recited  consid- 
eration, was  held  to  be  not  taxable  in 
Blair  v.  Herold  (1907)  150  Fed.  199, 
affirmed  in  (1908)  86  C.  C.  A.  64,  158 
Fed.  804. 

A  case  involving  an  agreement 
somewhat  similar  to  that  involved  in 
the  reported  case  (Re  Orvis,  ante, 
1636),  although  not  a  partnership 
agreement,  is  Re  Spring  (1912)  75 
Misc.  586,  136  N.  Y.  Supp.  174,  where 
it  was  held  that  the  half  interest  in 
mortgages,  which  were  assigned  to  a 
mother  and  daughter  by  instruments 
containing  provisions  that  the  sur- 
vivor of  the  two  assignees  should  be- 
come the  absolute  owner,  and  neither 
should  have  the  power  to  affect  the 
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rights  of  the  last  survivor,  and  in 
others  assigned  by  instruments,  stat- 
ing that  the  security  should  be  held 
by  the  party  and  the  survivor  of  them, 
was  taxable  under  the  provision  of  the 
Transfer  Tax  Act,  taxing  transfers  in-' 
tended  to  take  effect  in  possession  or 
enjoyment  at  death.  It  is  stated  that 
by  the  agreement  and  transfer  the  de- 
cedent took  an  interest  in  the  mort- 
gages which  can  be  likened  to  an  in- 
termediate estate;  while  the  survivor 
took  a  remainder  under  the  assign- 
ment which  thus  amounted  to  a  trans- 
fer, intended  to  take  effect  in  posses- 
sion or  enjoyment  on  the  death  of  one 
of  the  joint  tenants. 

In  Re  Pitou  (1913)  79  Misc.  384, 140 
N.  Y.  Supp.  919,  decided  before  the 
statute  subsequently  referred  to,  upon 
the  theory  that  there  was  no  joint  ten- 
ancy in  mortgages  and  bonds  which 
had  been  transferred  to  husband  and 
wife,  and  the  survivor  of  them,  with 
habendum  to  them  and  the  survivor 
of  them,  to  their  assigns,  and  to  suc- 
cessors, legal  representatives,  and  as- 
signs of  each  survivor,  it  was  held 
that  the  part  of  these  securities  owned 
by  the  husband  was  taxable  upon  his 
death,  as  within  the  statute  taxing 
transfers  intended  to  take  effect  in 
possession  or  enjoyment  at  death.  In 
the  assignment  of  three  of  the  mort- 
gages there  was  a  provision  that  it 
was  the  intention  that  the  survivor 
of  the  said  husband  and  wife  should 
become  the  absolute  owner  of  the  bond 
and  mortgage,  and  that  neither  the 
husband  nor  wife  should  have  the 
power  to  affect  the  rights  of  the  sur- 
vivor thereof. 

In  most  instances  mutual  survivor- 
ship agreements  have  been  of  such  a 
nature  that  they  have  been  held  to 
create  a  joint  tenancy,  and  it  is  a 
general  theory  that  the  interest  going 
to  the  survivor  upon  the  death  of  the 
cotenant  passes  as  an  incident  to  the 
estate,  and  is  not  a  taxable  transfer. 
Re  Dalsimer  (1916)  167  App.  Div.  366, 
163  N.  Y.  Supp«  58,  affirmed  in  (1916) 
217  N.  Y.  608,  111  N.  E.  1086.  This 
is  held  true,  regardless  of  the  pro- 
portion in  which  the  cotenants  con- 
tributed to  the  estate.    Ibid. 

But   where    the    statute    expressly 


makes  the  vesting  in  the  survivor  of 
a  joint  tenancy  of  the  entire  estate 
upon  the  death  of  the  other,  a  taxable 
transfer,  it  has  been  held  that  per- 
sonal property  that  was  vested  in  the 
joint  tenancy  before  the  enactment  of 
the  statute,  under  an  agreement  that 
the  survivor  should  have  the  entire 
amount  should  the  agreement  be  in 
force  at  the  death  of  either,  may  be 
taxed  upon  the  subsequent  death  of 
one  to  the  extent  of  one  half  the  value 
thereof.  Re  McKelway  (1917)  221 
N.  Y.  15,  L.R.A.1917E,  1143,  116  N. 
E.  348.  Similar  decisions  appear  un- 
der this  statute  in  Re  Teller  (1917) 
178  App.  Div.  450,  165  N.  Y.  Supp. 
517,  appeal  dismissed  in  (1918)  22a 
N.  Y.  565,  119  N.  E.  1081;  Re  Moebus 
(1917)  178  App.  Div.  709,  165  N.  Y. 
Supp.  887;  Re  Horler  (1918)  180  App. 
Div.  608,  168  N.  Y.  Supp.  221,  in  cases 
of  mortgages  and  joint  bank  accounts 
held  by  two  persons  as  joint  tenants. 
And  the  same  is  held  with  reference 
to  a  joint  certificate  of  deposit,  in  Re 
Hauser  (1917)  166  N.  Y.  Supp.  1079. 
The  contrary  decisions  of  surrogates' 
courts  in  Re  Maguire  (1917)  99  Misc. 
466,   165   N.  Y.  Supp.   1067,  and   Re 

Teller  (1916)  161  N.  Y.  Supp.  1110, 
cases  involving  joint  bank  accounts, 
seem  to  be  overruled  by  the  foregoing 
decisions.  The  statute  involved  in  the 
foregoing  New  York  cases  was  enact- 
ed in  1916  (Laws  1916,  subd.  7,  chap. 
664)  after  the  date  of  many  of  the 
decisions  from  that  state  set  out  in 
the  present  note. 

II.  statutes  taxing  transfers  4n  oantem^ 
plat  Ion  of  de€Uh. 

In  the  absence  of  a  statute  express- 
ly taxing  joint  tenancies,  the  creation 
of  a  joint  tenancy  by  the  owner  of 
personal  property  between  himself 
and  another,  with  all  the  incidents  of 
a  joint  tenancy,  particularly  that  of 
survivorship,  does  not,  upon  the  death 
of  the  owner  and  the  consequent  vest- 
ing of  the  property  in  the  surviving 
joint  tenant,  amount  to  a  gift  intended 
to  take  effect  in  possession  or  enjoy- 
ment after  death,  and  is,  therefore, 
not  taxable  under  a  statute  taxing 
such  gifts.  Thus,  stocks  and  bonds 
owned  by  a  husband  and  deposited  by 
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him  with  a  trust  company  in  a  joint 
account  for  himself  and  wife,  the 
husband  and  wife  thereafter  signing 
a  writing  directed  to  the  trust  com- 
pany and  requesting  that  all  secur- 
ities and  money  then  held  or  there- 
after received  by  the  trust  company 
for  their  account  should  be  held  for 
the  joint  account  of  the  husband  and 
wife»  acting  jointly  and  severally  as 
joint  tenants,  and  not  as  tenants  in 
common,  with  all  the  rights  that  such 
joint  and  several  relations  can  con« 
fer,  and  particularly  with  the  rights 
to  each,  at  any  time,  to  withdraw  or 
otherwise  dispose  of  the  same,  and, 
upon  the  death  of  either,  the  survivor 
io  be  the  sole  owner  of  the  securities 
and  money  remaining  to  the  credit  of 
the  account,  pass  to  the  wife  upon  the 
death  of  the  husband  by  virtue  of  the 
contract,  and  are  held  not  to  be  a 
taxable  transfer  under  a  statute  tax- 
ing gifts  intended  to  take  effect  in 
possession  or  enjoyment  after  the 
donor's  death.  Re  Dalsimer  (1915) 
167  App.  Div.^65,  158  N.  Y.  Supp.  58, 
affirmed  in  (1916)  217  N.  Y.  608,  111 
N.  E.  1085.  Bonds  and  mortgages  pur- 
chased with*  the  husband's  money, 
made  payable  to  husband  and  wife 
jointly,  and  others  made  payable  to 
the  husband  and  assigned  by  him  to 
himself  and  wife,  were  held  not  tax- 
able to  the  wife  on  the  death  of  the 
husband,  in  Re  Thompson  (1915)  167 
App.  Div.  356,  153  N.  Y.  Supp.  164, 
affirmed  in  (1916)  217  N.  Y.  609,  111 
N.  E.  1101,  although  the  assignment 
was  not  recorded  until  after  the  de- 
cedent's death,  but  the  mortgages 
were  delivered  to  the  wife  during  the 
lifetime  of  the  husband  and  were  in 
her  possession  at  the  time  of  his 
death.  It  is  stated  that,  in  the  ab- 
sence of  evidence  to  the  contrary 
it  must  be  presumed  a  right  of  sur- 
vivorship is  created  when  the  secur- 
ity is  taken  which,  upon  the  death  of 
the  husband,  is  not  taxable.  This  case 
was  followed  in  Re  Keil  (1915)  91 
Misc.  667,  155  N.  Y.  Supp.  824,  and  a 
bond  secured  by  a  mortgage,  and  a 
certificate  of  deposit  purchased  with 
money  earned  by  the  joint  industry 
of  husband  and  wife,  and  standing 
in  their  joint  name,  were  held  not 


taxable  as  to  any  part  thereof  upon 
the  death  of  the  husband,  the  court 
stating  that,  even  if  there  had  been  no 
evidence  of  the  source  of  the  money, 
the  same  result  would  obtain.  Where 
there  was  no  evidence  of  the  owner- 
ship of  the  money  which  was  loaned 
on  bonds  and  mortgages  executed  in 
favor  of  husband  and  wife,  and  ''the 
survivor  of  them,"  or  of  any  agree- 
ment between  the  husband  and  wife 
limiting  the  interest  which  each  of 
them  legally  took  under  the  bonds  and 
mortgages,  the  same  are  not  taxable 
to  the  wife  upon  the  death  of  the  hus- 
band. Re  Teller  (1916)  161  N.  Y. 
Supp.  1110.  It  seems  that  a  different 
decision  is  required  under  the  New 
York  statute  referred  to  above,  subd. 
I. 

A  conveyance  in  pursuance  of  an 
antenuptial  contract  of  property  to 
the  wife  is  not  a  transfer  taxable  un- 
der a  statute  taxing  transfers  of  prop- 
erty made  in  contemplation  of  death, 
or  intended  to  take  effect  in  posses- 
sion or  enjoyment  at  the  death  of  the 
transferrer,  although,  on  the  next  day, 
the  woman  transfers  the  stock  in  trust 
to  her  intended  husband  under  an 
agreement  by  which  he  is  to  hold  the 
same,  and  that  the  property  shall  vest 
in  the  survivor.  Re  Miller  (1902)  77 
App.  Div.  473,  78  N.  Y.  Supp.  930. 

In  some  cases  involving  a  joint  ten- 
ancy created  by  joint  contributions 
by  both  parties,  the  joint  contribution 
is  emphasized,  and  it  is  held  that  in 
that  situation  there  is  no  taxable 
transfer.  Thus,  the  interest  in  bonds 
and  mortgages  held  in  joint  tenancy, 
passing  to  the  survivor  upon  the  death 
of  one  of  the  tenants,  is  not  subject  to 
transfer  tax,  where  the  joint  tenants 
each  contributed  to  the  purchase  of 
the  property.  Re  Reiser  (1913)  85 
Misc.  271,  147  N.  Y.  Supp.  557. 

On  the  contrary,  where  corporate 
stock  is  transferred  by  the  owner 
thereof  to  himself  and  another  as  joint 
tenants,  by  way  of.  a  gift  to  take  ef- 
fect at  the  death  of  the  donor  in  case 
the  other  joint  tenant  survives,  and  a 
new  stock  certificate  is  issued  and  de- 
livered to  the  other,  and  remains  in 
his  possession  until  the  death  of  the 
donor,  the  transfer  is  taxable  under 
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the  statutory  provisions  taxing  gifts 
intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  death,  in  Re 
William  B.  Dana  Co.  (1914)  164  App. 
Div.  45,  149  N.  Y.  Supp.  417,  affirmed 
in  (1915)  214  N.  Y.  710,  108  N.  E. 
1112. 

As  to  whether  the  creation  of  a 
joint  bank  account,  and  the  conse- 
quent vesting  of  the  entire  amount  in 
the  survivor,  is  a  transfer  intended  to 
take  effect  at  death,  see  infra,  III. 

///.  Joint  hank  accounts. 

Where  money  belonging  to  one  per- 
son is  deposited  in  a  joint  bank  ac- 
count to  the  credit  of  himself  and 
another,  with  the  provision  that  ei- 
ther or  the  survivor  may  draw  thereon, 
it  is  the  general  theory  of  some  ca^es 
that  the  money  thereby  becomes  the 
joint  property  of  the  persons,  and,  up- 
on the  death  of  the  depositor,  vests  in 
the  survivor  by  virtue  of  the  joint  ten- 
ancy, and  is  not  a  taxable  transfer. 
McDougald  v.  Boyd  (1916)  172  CaL 
753,  159  Pac.  168;  Re  Stebbins  (1907) 
52  Misc.  438,  103  N.  Y.  Supp.  563 ;  Re 
Graves  (1907)  52  Misc.  433,  103  N.  Y. 
Supp.  571.  Some  statutes  expressly 
provide  that  money  deposited  in  a 
bank  in  a  joint  account  becomes  the 
property  of  the  persons  in  whose 
names  it  is  deposited  as  joint  tenants. 
Under  such  a  statute,  money  belong- 
ing to  a  husband  and  deposited  in  a 
bank  to  the  joint  account  of  himself 
and  wife,  both  of  whom  sign  an  agree- 
ment that  it  shall  be  payable  to  either 
during  their  joint  lives,  and  shall  be- 
long absolutely  to  the  survivor  of 
them,  has  been  held  to  become  the 
property  of  the  husband  and  wife  as 
joint  tenants,  and,  upon  the  death  of 
the  husband,  the  wife  is  held  to  take 
by  virtue  of  her  estate  originating  at 
the  time  of  the  creation  of  the  joint 
tenancy,  and  there  is,  therefore,  no 
taxable  transfer  under  a  statute  which 
does  not  purport  to  tax  the  right  ac- 
cruing to  a  surviving  joint  tenant  up- 
on the  death  of  his  cotenant.  Mc- 
Dougald V.  Boyd  (Cal.)  supra;  Re 
Gurnsey  (1918)  177  CaL  211,  170  Pac. 
402.  In  some  such  deposits  the  par- 
ties have  expressly  agreed  to  create 
a  joint  tenancy,  nothing  being  said  as 


to  survivorship.  Re  Gurnsey  (CaL) 
supra  (money  deposited  belonged  to 
conununity  estate).  Under  a  similar 
statute,  making  a  deposit  in  the  name 
of  the  depositor,  and  another  in  form 
to  be  paid  to  either  or  the  survivor  of 
them,  the  property  of  such  persons  as 
joint  tenants,  with  the  right  to  the 
whole  amount  in  the  survivor,  there 
was  held  to  be  no  taxable  transfer  up- 
on the  wife,  succeeding  to  such  a  de- 
posit upon  the  death  of  her  husband. 
Re  Tilley  (1915)  166  App.  Div.  240, 
151  N.  Y.  Supp.  79,  affirmed  in  (1915) 
215  N.  Y.  702,  109  N.  E.  1094,  where 
the  money  deposited  belonged  in. part 
to  husband,  and  in  part  to  wife. 

Money  deposited  to  the  credit  of  the 
depositor  "or"  another  was  held  not 
taxable  upon  the  death  of  the  deposi- 
tor, in  Re  Reynolds  (19161  163  N.  Y. 
Supp.  803.  Upon  entering  the  account 
in  the  form  above  stated,  the  parties 
signed  an  agreement  reciting  that  any 
money  which  ''is  now  standing  to  or 
may  be  hereafter  deposited  to  the 
credit  of  account  N<r.  495,  .  .  . 
shall  be  especially  set  aside  and  made 
subject  to  the  provisions  of  this  agree- 
ment, that  either  of  us  shall  have  full 
power  at  all  times  to  draw  all  or  any 
part  of  such  money,  and  that,  upon  the 
death  of  one  of  us,  any  money  then 
standing  to  the  credit  of  said  account 
shall  belong  to  the  survivor." 

It  has  been  held,  however,  that 
where  the  proof  is  clear  that  money 
belonging  to  one  person  was  deposited 
in  a  joint  account  of  herself  and  an- 
other, with  no  intention  to  vest  any 
interest  in  this  other,  this  fact  may 
be  shown,  and,  upon  the  death  of  the 
other,  no  transfer  tax  is  assessable 
against  the  original  owner.  Re  Bu- 
chanan (1918)  184  App.  Div.  237,  171 
N.  Y.  Supp.  708.  The  money  in  ques- 
tion in  this  case  was  deposited  in  four 
savings  bank  accounts;  two  of  these 
accounts  were  made  payable  to  the 
original  owner,  ''or"  the  other  person 
as  her  attorney,  or  the  survivor;  the 
other  accounts  omitted  the  word  "at- 
torney," and  were  payable  to  the  other 
person  or  the  original  owner,  payable 
to  either  or  l^e  survivor  of  them. 

Where  a  joint  tenancy  in  a  bank  de- 
posit is  created  by  the  deposit  to  the 
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joint  names  of  the  depositors,  the 
transaction  is  complete,  and  does  not 
constitute  a  gift  intended  to  take  ef- 
fect at  or  after  death.    Re  Thompson 

(1915)  167  App.  Div.  356,  153  N.  Y. 
Supp.  164,  affirmed  in  (1916)  217  N. 
Y.  609,  111  N.  E.  1101;  Re  Stebbins 
and  Re  Graves  (N.  Y.)  supra.  Where 
a  joint  tenancy  is  created  by  a  hus- 
band depositing  funds  to  the  credit  of 
himself  and  wife  in  a  joint  bank  ac- 
count under  circumstances  making 
them  joint  tenants,  in  contemplation 
of  the  husband's  death,  and  intended 
to  take  effect  in  possession  and  en- 
joyment after  his  death,  there  is  no 
taxable  transfer,  under  a  statute  tax- 
ing a  transfer  of  property  without 
valuable  consideration,  in  contempla^ 
tion  of  the  death  of  the  transferrer, 
and  intended  to  take  effect  at  or  after 
such  death,  where  it  is  not  further 
shown  that  there  was  no  valuable  con- 
sideration.     McDougald      v.      Boyd 

(1916)  172  Cal.  758, 159  Pac.  168.  See 
statute  referred  to  in  Re  Gumsey 
(Cal.)  supra. 

See  II.  supra,  for  decisions  as  to 
whether  the  transfer  to  the  survivor, 
of  property  other  than  joint  bank  ac- 
counts, is  a  transfer  in  contemplation 
of  death. 

A  joint  deposit  made  up  of  sums 
which  appeared  to  have  been  previous- 
ly given  by  the  decedent  to  his  wife 
was  held  not  taxable  in  Re  Rosenberg 
(1908)  114  N.  Y.  Supp.  726. 

The  decisions  in  the  foregoing  cases 
are  not  based  upon  the  original  own- 
ership of  the  funds  making  up  the 
joint  deposit.  In  some  cases,  this  fact 
is  held  the  determinative  feature. 
Money  originally  belonging  to  one  per- 
son, which  vests  in  another  who  is 
made  a  joint  depositor  with  the  orig- 
inal owner,  upon  the  death  of  the  or- 
iginal owner,  is  held  subject  to  the 
transfer  tax.  Thus,  in  Re  Durfee 
(1913)  79  Misc.  655,  140  N.  Y.  Supp. 
594,  so  much  as  belonged  to  the  hus- 
band, of  a  bank  deposit  made  by  the 
husband  and  wife  in  their  joint  names 
with  the  intention  that  upon  the  death 
of  one  the  survivor  should  come  into 
immediate,  absolute,  and  sole  posses- 
sion of  what  remains,  was  held  to  be* 
come  transferable  to  the  wife  upon 


the  death  of  the  husband,  as  a  gift  to 
the  wife,  and  taxable  under  the  provi- 
sions of  the  Transfer  Tax  Law,  sub- 
jecting to  such  a  tax  gifts  intended  to 
take  effect  in  possession  or  enjoyment 
at  or  after  death.  Under  a  statute 
making  a  deposit  in  the  joint  names 
of  two  persons  the  property  of  such 
persons  as  joint  tenants,  it  has  been 
held  that,  whet'e  one  of  the  joint  de- 
positors originally  owned  the  entire 
amount,  the  transfer  upon  his  death  to 
the  survivor  was  subject  to  the  trans- 
fer tax,  as  one  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after 
death.  Re  Reed  (191%)  89  Misc.  632, 
154  N.  Y.  Supp.  247.  The  courts  re- 
gard a  provision  in  the  statute  that 
it  is  to  be  conclusively  inferred  that 
both  parties  intended  to  vest  the  title 
in  the  "survivor,"  as  requiring  this 
construction,  since  until  death  there 
could  be  no  survivor.  A  joint  account 
of  husband  and  wife,  made  up  of  mon- 
ey belonging  to  the  wife,  payable  to 
the  order  of  either,  and  vesting  in  the 
survivor  upon  the  death  of  either,  was 
held  taxable  upon  the  wife's  death  in 
Re  Von  Bermuth  (1913)  143  N.  Y, 
Supp.  672,  on  the  theory  that  it  was  a 
gift  taking  effect  at  death.  "To  the 
right  which  the  husband  had,''  says 
the  court,  "during  the  lifetime  of  his 
wife,  to  draw  any  part  of  the  money 
from  the  bank,  was  added,  upon  her 
death,  the  absolute  right  of  ownership 
to  the  amount  then  on  deposit.  This 
latter  right  he  did  not  have  before,  and 
could  not  have  until  her  death."  This 
decision  was  rendered  by  the  same 
surrogate's  court  which  subsequently 
rendered  the  decision  in  Re  Dalsimer 
(1915)  167  App.  Div.  365,  153  N.  Y. 
Supp.  58,  affirmed  in  (1916)  217  N. 
Y.  608,  111  N.  E.  1085.  In  Re  Dal- 
simer, the  money  belonged  partly  to 
the  husband  and  partly  to  the  wife. 
This  seemingly  is  the  distinction,  al- 
though no  reference  is  made  to  Re 
Von  Bermuth  in  this  connection. 

The  interest  of  the  parties  is  em- 
phasized in  Re  Kline  (1909)  55  Misc. 
446,  121  N.  Y.  Supp.  1090,  where  the 
court,  in  holding  that  the  interest  of 
the  husband  in  a  joint  deposit  in  a 
bank,  in  the  joint  names  of  himself 
and  his  wife,  and  payable  to  either  or 


1^ 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[3  A.L.R. 


to  the  survivor,  is  taxable  upon  the 
death  of  the  husband,  states  that  from 
the  evidence  it  appears  that  it  was  not 
the  intention  of  either  party  to  devest 
himself  or  herself  of  the  controlling 
use  of  this  money  so  long  as  both 
Lived,  and  that  the  accounts  were  en- 
tered as  joint  accounts  so  that  either 
could  draw  money  during  their  joint 
lives,  and  that  upon  the  death  of 
either,  the  deposit  would  become  the 
absolute  property  of  the  survivor.  Ac- 
cordingly, the  transfer  was  held  not  to 
have  become  absolute  in  the  wife  until 
the  death  of  t}ie  husband,  and  the 
transfer  to  the  wife  was,  therefore, 
taxable. 

But  under  this  theory,  where  the 
joint  tenancy  is  created  by  contribu- 
tions of  the  joint  tenants,  it  is  not  tax- 


able. Thus,  where  husband  and  wife 
have  each  contributed  to  a  joint  ac- 
count, and  have  agreed  that  either  of 
them  could  draw  upon  the  account, 
and  that  the  survivor  would  be  entitled 
to  what  remained  to  the  credit  of  the 
account  upon  the  death  of  either,  the 
amount  remaining  to  the  credit  of  the 
account  after  the  husband's  death,  has 
been  held  to  pass  to  the  widow  by  vir- 
tue of  the  agreement  entered  into  be- 
tween them,  and  is  not  a  gift  intended 
to  take  effect  in  possession  or  enjoy- 
ment at  or  after  death;  consequently^ 
is  not  subject  to  a  transfer  tax.  Re 
Delsimer  (1914)  148  N.  Y.  Supp.  914. 

Some  statutes  expressly  tax  the 
right  of  the  survivor  in  a  joint  bank 
account.    See  supra,  I.         W.  A.  E. 


RE  SUCCESSION  OF  ABRAHAM  LEVITAN  and  Wife. 

DR.  LOUIS  LEVY,  Appt. 

Louisiana  Supreme  Court  —  June  29,  1918» 

(143  La.  1025,  79  So.  829.) 

Physician  —  charges  —  ability  to  pay. 

1.  It  is  a  matter  of  common  information  that  physicians  and  surgreons 
do  not  regulate  their  charges  for  professional  services  by  any  fixed  stand- 
ard of  pecuniary  value,  but,  to  a  certain  extent,  upon  the  basis  of  tlie 
ability  of  the  patient  to  pay,  and,  on  that  basis,  more  frequently  than  other- 
wise, perhaps,  are  but  poorly  compensated.  Where  such  services  are 
shown  to  have  been  of  the  highest  value,  in  so  far  as  the  life  and  welfare 
of  the  patient  were  concerned,  and  the  charge  is  neither  unreasonable  nor 
inconsiderate,  as  compared  with  the  financial  ability  of  the  employer,  it 
should  be  allowed  by  the  court. 

[See  note  on  this  question  beginning  on  page  1648.] 


Evidence  —  employment  —  corrobora- 
tion. 

2.  The  testimony  of  a  physician  and 
surgeon,  to  the  effect  that  he  was  em- 
ployed by  the  mother  of  his  patient,  a 
married  woman,  rather  than  by  the 
patient  or  her  husband,  and  rendered 
valuable  services,  for  which  he  con- 
sidered the  mother  able  to  pay,  but 

Headnotes  by  Monroe,  Ch.  J. 


doubted  the  ability  of  the  husband  so 
to  do,  is  strongly  corroborated  by  the 
circumstance  that  the  patient,  having 
succeeded,  as  sole  heir  to  the  estate  of 
her  mother,  hears  the  testimony,  and 
does  not  take  the  stand  to  question  its 
verity. 

[See  10  R.  C.  L.  887;  21  R.  C.  L.  412, 
413.] 


Appeal  by  opponent  from  a  judgment  of  the  Civil  District  Ctourt  for  the 
Parish  of  Orleain^,  Divisibfl  **B'*  (King,  J.),  dismiaaiiiK  t)pporition  to  and 


vitan.  Judgment  annulled. 
Statement  by  Monroe,  Ch.  J.: 
Dr.  Louis  Levy  rendered  profes- 
>nal  services  to  Mrs.  Esther  J. 
irdon,  wife  of  J.  Gordon,  and 
.ughter  of  decedent,  from  about 
ay  27,  1914,  until  November  or 
acember  of  that  year,  during 
hich  period  he  successfully  per- 
rtned  a  Caesarian  operation  upon 
•r.  There  is  no  issue  here  as  to 
le  value  of  the  services  or  the  ne- 
issity  of  the  operation,  in  so  far  as 
le  life  and  well-being  of  the  patient 
:e  concerned;  the  real  question  in 
le  case  being  one  of  dollars  and 
;nts.  In  July,  1915,  the  doctor 
rought  suit  against  Mrs.  Levitan 
tid  J.  Gordon  for  $500,  alleging  that 
e  had  been  employed  by  the  former 
nd  had  performed  the  operation  at 
er  request,  and  that  the  latter  was 
Dgnizant  of  the  fact  that  the  serv- 
^es  were  rendered  and  of  the  ne< 
essity  therefor.  The  defendants 
led  exceptions  and  answers,  but 
he  case,  for  one  reason  or  another 
towards  the  last,  because  of  the 
ilness  of  Mrs.  Levitan),  was  never 
irought  to  trial;  and,  she  having 
lied  on  December  6,  1916,  it  was 
hereafter  discontinued,  following 
vhich,  on  February  19,  1917,  the 
ilaintiff  therein  set  up  the  same 
:laim  by  way  of  opposition  to  the 
provisional  account  iiled  by  Mrs. 
jordon,  who  is  the  executrix  and 
lole  heir  of  her  deceased  mother.  It 
8  shown  that  opponent  had  been 
:he  family  physician  of  Mrs.  Levi- 
tan and  had  no  acquaintance  with 
Mr.  Gordon,  but  knew  that  he  was  a 
gentleman  of  very  limited  means; 
that  Mrs.  Levitan  brought  her 
daughter  to  him  and  requested  him 
to  take  charge  of  her;  that  on 
November  16  she  called  him  to  her 
tiouae,  where  her  daughter  was 
liaving  convulsions  from  kidney 
trouble;  that  she  was  very  much 
excited,  and  said  that  she  wanted 
everything  done  that  could  be  done, 
an.d,  at  her  instance,  a  consultation 
was  had,  and  the  patient  was  taken 
to  the  infinnkry^  whfere  the  9p&»- 


tion  mentioned  was  at  once  per- 
formed ;  that  at  the  inlirmary,  after 
the  operation,  Mrs.  Levitan  told  op- 
ponent to  put  special  nurses  on  the 
case,  and  spare  no  expense ;  that 
opponent  was  never,  at  any  time, 
consulted  by  Mr,  Gordon  about  the 
case;  and  that  the  services  were 
well  worth' the  amount  charged.  At- 
tention is  called  to  the  circumstance 
that  Mrs.  Gordon  was  present  in 
court  when  the  facts  thus  recapit- 
ulated were  testified  to,  and  did 
not  take  the  stand  to  deny  the  truth 
of  the  testimony.  The  opposition 
was    dismissed    and    opponent    ap- 


Messrs.  Woodvitle  &  Woodville  for 

appellant. 

Messrs,  Edgar  H.  Cahn,  and  Jose^ 
Rosenberg,  for  appellees: 

Testimony  which  seeks  to  bind  the 
estate  of  a  deceased  pm:8od  is  of  the 
weakest  kind. 

Turgeau's  Succession,  130  La.  651, 
58  So.  497. 

Opponent  cannot  recover  upon  any 
suggestion  that  Mrs.  Levitan  is  liable 
because  she  agreed  to  pay  the  debt  of 
a  third  person. 

Gaines's  Succession,  45  La.  Ann. 
1426,  14  So.  261;  Edwards's  Succes- 
sion, 34  La.  Ann.  228. 

Monroe,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

We  are  of  opinion  that  the  evi- 
dence, uncontradicted  as  it  is,  and 
given  under  circumstances  in  which 
it    would     have    been     easy    and 
natural  for  the  person  most  inter- 
ested to  have  con-  Evia^n™— 
tradicted  it,  if  she  empioTnie«t- 
thought    that    she  "«"""••""—■ 
could    conscientiously    do    so,    suf- 
ficiently   establishes    the    employ- 
ment   of    the    opponent    by    Mrs. 
Levitan.    It  is  a  matter  of  common 
information       that  pfcy„ti,a_ 
physicians  and  sur-  eh»r«ei— 
geons   do    not  reg-  '       ''  *  *"'* 
ulate  their  charges  by  any  fixed 
standard  of  pecuniary  value,  but,  to 
a  certain  extent,  base  them  on  the 
ability  of  the  patient  to  pay,  and, 
on  that  baali,  store  fmquently  tfaan 
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otherwifle,  perhaps,  are  but  poorly 
compensated.  The  provisional  ac- 
count filed  by  Mrs.  Gordon  shows 
only  the  cash  collections  which 
came  into  her  hands,  up  to  the  date 
of  its  filing,  amounting  to  $9,140.85, 
against  which  there  are  some 
$4,000  or  $5,000  of  bills,  due  or  paid, 
from  which  we  infer  that  the  de- 
cedent had  been  engaged  in  quite  an 
active  furniture  business.  The  in^ 
ventory  of  the  succession  property 
has  not,  however,  been  filed  in  evi* 
dence.  Considering  the  case  as  pre* 
sented,  we  find  no  sufficient  reason 


for  holding  that  the  amount  de- 
manded by  the  opponent  is  unrea- 
sonable,  or  even  inconsiderate. 

It  is  therefore  ordered  that  the 
judgment  appealed  from  be  an- 
nulled, and  that  there  now  be  judg- 
ment in  favor  of  the  opponent^ 
recognizing  him  as  an  ordinary 
creditor  of  this  succession  in  the 
sum  of  $500,  and  directing  that  he 
be  placed  on  the  account  for  that 
amount,  with  legal  interest  thereon 
from  November  16,  1914,  until  paid. 

Petition  for  rehearing  denied,. 
November  4, 1918. 


ANNOTATION. 

Ability  to  pay  as  factor  in  determining  reasonableness  of  charge  of  physidais 

or  surgeon. 


I.  Majority  rule,  1648. 
II.  Minority  rule,  1649. 
III.  Rule  in  Pennsylvania,  1650. 

/.  Majority  rule. 

The  rule  in  the  majority  of  the  ju- 
risdictions which  have  passed  on  the 
question  is  Uiat  the  affluence,  financial 
ability,  or  pecuniary  circumstances  of 
a  patient  cannot  be  considered  as  a 
factor  in  determining  the  reasonable- 
ness of  a  physician's  char^re  for  pro- 
fessional services,  and  evidence  to 
that  effect  in  an  action  or  proceeding 
is  inadmissible. 

Morrisett  v.  Wood  (1898)  123  Ala. 
384,  82  Am«  St.  Rep.  127,  26  So.  307; 
Gotham  v.  Wisdom  (1907)  83  Ark.  601, 
12  L.R.A.(N.S.)  1090,  119  Am.  St.  Rep. 
157,  104  S.  W.  164,  13  Ann.  Gas.  25; 
Robinson  v.  Gampbell  (1878)  47  Iowa, 
625;  Morrell  v.  Lawrence  (1907)  203 
Mo.  363,  120  Am.  St.  Rep.  660,  101  S. 
W.  571,  11  Ann.  Gas.  650;  Swift  v. 
Kelly  (1910)  —  Tex.  Giv.  Rep.  — ,  133 
S.  W.  901. 

Thus,  in  Robinson  v.  Gampbell 
(1878)  47  Iowa,  625,  wherein  the 
plaintiff  attempted  to  show,  in  an  ac- 
tion to  recover  for  the  value  of  pro- 
fessional services  consisting  in  a. sur- 
gical operation  on  the  mother  of  the 
defendants,  that  the  affluence  and  pe- 
cuniary condition  of  the  defendants 
justified  the  amount  of  the  charge,  the 
court  held  that  the  evidence  was  im- 


proper, and  that  the  circumstances  of 
the  defendants  did  not  constitute  an 
element  in  fixing  the  services,  saying: 
"There  is  no  more  reason  why  this, 
charge  should  be  enhanced  on  account 
of  the  ability  of  the  defendants  to  pay 
than  that  the  merchant  should  charge 
them  more  for  a  yard  of  cloth,  or  the 
druggists  for  filling  a  prescription,  or 
a  laborer  for  a  day's  work.  It  is  true 
a  physician  in  general  practice  will 
often  be  called  upon  to  treat  indigent 
persons  from  whom  he  will  not  be  able 
to  recover  the  value  of  his  services. 
He  may  take  this  into  account  and 
regulate  his  charges  with  reference  to 
that  fact,  just  as  a  merchant  may  take 
into  account  probable  bad  debts  in  fix- 
ing his  per  centum  of  profit  upon  his 
goods. '  But  the  value  of  a  service  de- 
pends upon  the  difficulty  of  rendering 
it,  and  the  skill  required  in  its  per- 
formance, and,  sometimes,  upon  the 
results  accomplished,  and  not  upon 
the  riches  or  the  poverty  of  the  per- 
son for  whom  the  service  is  performed. 
If  the.  ability  to  pay  determines  the 
reasonableness  of  a  charge,  then  the 
richer  a  man  is  the  more  he  should  pay 
for  any  service.  No  such  rule  of 
charge  can  be  recognized  or  counte- 
nanced by  the  law." 

So,  in  Swift  v.  Kelly  (1910)  —  Tex* 
Civ.  App.  — ,  133  S.  W.  901,  an  action 
to  recover  the  value  of  medical  serv- 
ices rendered  to  the  defendant,  the 
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court  held  that  evidence  as  to  the  de- 
fendant's wealth  aod  ability  to  pay,  as 
a  factor  controlling  the  reasonable- 
ness of  the  physician's  fees»  was  inad- 
missible, the  court  saying:  "Certainly 
no  court  would  hold  that  the  value  of 
ordinary  labor  could  be  determined  by 
such  a  test,  and  upon  principle  we  can 
see  no  distinction  between  such  a 
claim  and  one  of  the  character  now 
under  discussion." 

Where  the  plaintiff,  a  physician, 
brought  an  action  to  recover  on  an  im- 
plied contract  the  value  of  profession- 
al services  rendered  to  the  defend- 
ant's son,  and  in  the  course  of  the 
action  offered  to  prove  the  affluence  of 
the  defendant  as  a  factor  in  determin- 
ing the  professional  fee,  the  court  held 
that  such  evidence  was  inadmissible, 
and  that  the  plaintiff  was  entitled  to 
recover  only  the  reasonable  value  of 
the  services  rendered,  uncontrolled  by 
the  wealth  of  the  defendant.  The 
court  said:  "He  is  entitled  to  a  verdict 
for  the  reasonable  value  of  his  serv- 
ices, although  the  defendant  may  be 
a  poor  man ;  he  is  not  entitled  to  a  ver- 
dict for  more  than  the  reasonable 
value  of  his  services,  although  the  de- 
fendant may  be  a  man  of  great 
wealth."  Morrell  v.  Lawrence  (1907) 
203  Mo.  363,  120  Am.  St.  Rep.  660,  101 
S.  W.  671,  11  Ann.  Cas.  650. 

In  Morrisett  v.  Wood  (1898)  123 
Ala.  384,  82  Am.  St.  Rep.  127,  26  So. 
307,  an  action  brought  by  a  physician 
to  recover  from  the  defendant,  as  ex- 
ecutor of  the  patient's  estate,  compen- 
sation for  medical  services  rendered, 
it  was  sought  to  show  the  value  of  the 
estate.  The  court  held  the  evidence 
to  be  inadmissible,  since  the  amount 
or  value  of  the  decedent's  estate  could 
shed  no  light  on  the  value  of  the  plain- 
tiff's services. 

In  Cothan  v.  Wisdom  (1907)  83  Ark. 
601,  12  L.R.A.(N.S.)  1090,  119  Am.  St. 
Rep.  157,  104  S.  W.  164,  13  Ann.  Cas. 
25,  a  proceeding  to  recover  the  value 
of  medical  services  rendered  immedi- 
ately after  an  accident  and  while  the 
patient  was  unconscious,  evidence  as 
to  the  wealth  of  the  patient  and  the 
fact  that  he  was  a  bachelor  was  held 
to  be  inadmissible,  since  there  was  no 
actual  contract,  but  a  mere  legal  fic- 
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tion  implied  by  the  law  because  of  the 
circumstances,  the  court  saying: 
''There  is  a  conflict  in  the  authorities, 
as  to  whether  it  is  proper  to  prove  the 
value  of  the  estate  of  a  person  for 
whom  medical  services  were  renderedr 
or  the  financial  condition  of  the  per- 
son receiving  such  services,  and  while 
the  law  may  admit  such  evidence  as 
throwing  light  upon  the  contract  and 
indicating  what  was  really  in  con- 
templation when  it  was  made,  yet  a 
different  question  is  presented  when 
there  is  no  contract  to  be  ascertained 
or  construed,  but  a  mere  fiction  of  law 
creating  a  contract  where  none  exist- 
ed, in  order  that  there  might  be  a 
remedy  for  a  right  This  fiction  mere- 
ly requires  a  reasonable  compensation 
for  the  services  rendered.  The  serv- 
ices are  the  same,  be  the  patient  prince 
or  pauper,  and  for  them  the  surgeon 
is  entitled  to  fair  compensation  for 
his  time,  service,  and  skill.  It  was, 
therefore,  error  to  admit  this  evidence 
and  to  instruct  the  jury  .  .  .  that 
in  determining  what  was  a  reasonable 
charge  they  could  consider  the  'ability 
to  pay  of  the  person  operated  upon.'  '* 

MI.  Minority  rule* 

In  at  least  three  jurisdictions  it  is 
well  settled  that  the  financial  ability 
of  a  patient  or  his  estate  to  pay  is  one 
of  the  elements  to  be  considered  in 
determining  the  reasonableness  of  a 
physician's  charge  for  professional 
services  rendered.  Czarnowski  v» 
Zeyer  (1883)  36  La.  Ann.  796;  Haley's 
Succession  (1898)  60  La.  Ann.  840,  24 
So.  286;  Lange  v.  Kearney  (1889)  21 
N.  Y.  S.  R.  262,  4  N.  Y.  Supp.  14,  af- 
firmed without  opinion  in  (1891)  127 
N.  Y.  676,  28  N.  E.  265;  Schoenberg  v. 
Rose  (1914)  145  N.  Y.  Supp.  831;  Gib- 
son V.  Mackay  (1907)  10  Ont.  Week. 
Rep.  1081;  Paquet  v.  Balcer  (1913) 
Rap.  Jud.  Quebec  46  C.  S.  202 ;  Cheva- 
lier V.  Girard  (1916)  Rap.  Jud.  Quebec 
48  C.  S.  211.  And  see  the  reported 
case  (Levitan's  Succession,  ante, 
1646). 

In  Lange  v.  Kearney  (1889)  21  N. 
Y.  S.  R.  262,  4  N.  Y.  Supp.  14,  affirmed 
without  opinion  in  (1891)  127  N.  Y. 
676,  28  N.  E.  265,  an  action  to  recover 
the  value  of  medical  services  rendered 
by  the  plaintiff  to  the  defendant's  son. 
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the  court  laid  down  the  rule  that  evi- 
dence of  the  financial  ability  or  condi- 
tion of  a  person  is  admissible  as  a  fac- 
tor bearing  on  the  reasonableness  of  a 
physician's  charge  for  professional 
services. 

In  Schoenberg  v.  Rose  (1914)  145 
N.  Y.  Supp.  831,  the  court  followed  the 
rule  laid  down  in  Lange  v.  Kearney 
<N.  Y.)  supra,  holding  that  in  an  ac- 
tion to  recover  the  value  of  medical 
services  evidence  as  to  the  value  of 
the  patient's  estate  was  competent  as 
£L  proper  element  entering  into  the 
cfuestion,  what  charge  should  be 
made  by  the  physician.  The  court 
said:  "The  financial  condition  of  a 
patient  is  an  element  that,  it  may  be 
iissumed,  is  considered  by  both  phy- 
sician and  patient  when  the  services 
Are  contracted  for,  rendered,  and  ac- 
cepted, and  may  also  be  considered  by 
the  court  in  determining  the  reason- 
ableness of  the  charge;  and  that  ele- 
ment should  apply  to  a  case  where 
there  is  and  was  no  contract,  but  a 
mere  fiction  of  the  law  creating  one, 
«lse,  in  a  case  where  services  are  ren- 
dered to  an  unconscious  man  who 
never  recovers,  the  charge  against  his 
estate  might  be  so  great  and  unreason- 
able as  to  be  out  of  all  proportion  to 
the  value  of  the  estate.  This  charge 
a  man  who  recovers  could  resist  and 
successfully  defend  by  showing  his 
limited  means,  and,  in  the  case  of  an 
unconscious  man  who  'does  not  re- 
cover, such  value  is  an  aid  to  the  court 
in  fixing  the  reasonableness  of  the 
-claim,  whether  made  against  a  large  or 
a  small  estate.  Therefore,  the  evi- 
dence as  to  the  value  of  the  deceased's 
estate  was  properly  allowed  and  prop- 
erly taken  into  consideration,  and 
that,  together  with  the  experience  of 
the  physician  as  such,  and  the  nature 
and  difficulty  or  easiness  of  the  case, 
and  what  is  considered  by  him  and  by 
other  physicians  an  ordinary  or  rea- 
sonable charge  for  the  services,  are 
the  proper  elements  upon  which  a 
judge  or  jury  may  act  in  fixing  the 
value  of  the  services.^' 

In  the  reported  case  (Levitan's  Suc- 
cession, ante,  1646),  on  the  question  of 
the  reasonableness  of  a  physician's 
■charge  of  $500  for  professional  serv- 


ices rendered  to  the  defendant's  testa- 
trix, the  court  held  that,  in  view  of  the 
value  of  the  estate,  the  amount  of  the 
fee  was  not  unreasonable,  saying :  "It 
is  a  matter  of  common  information 
that  physicians  and  surgeons  do  not 
regulate  their  charges  by  any  fixed 
standard  of  pecuniary  value,  but,  to  a 
certain  extent,  base  them  on  the  abil- 
ity of  the  patient  to  pay,  and  on  that 
basis,  more  frequently  than  otherwise 
perhaps,  are  but  poorly  compensated." 

In  Haley's  Succession  (1898)  56  La. 
Ann.  840,  24  So.  285,  in  making  an  al- 
lowance for  medical  services  rendered 
a  deceased  person  on  the  proceedings 
for  a  settlement  of  the  estate,  the 
court  held  that  it  was  proper  to  fix 
the  physician's  fees  by  taking  into  con- 
sideration the  value  of  the  succession. 

In  Czarnowski  v.  Zeyer  (1883)  35 
La.  Ann.  796,  an  appeal  from  an  al- 
lowance of  $500  for  medical  services 
rendered  to  the  defendant's  testator, 
the  court  held  that  the  allowance  was 
disproportionate  to  the  decedent's  es- 
tate and  condition  in  life,  his  estate 
being  inventoried  at  $8,705,  and  ac- 
cordingly raised  the  allowance  to 
$1,000. 

In  Chevalier  v.  Girard  (1915)  Rap. 
Jud.  Quebec  48  C.  S.  211,  the  court 
held,  in  an  action  to  determine  the 
value  6f  medical  services  rendered  by 
the  plaintiff  physician  to  the  defend- 
ant, that  regard  must  be  had  to  the 
financial  and  pecuniary  circumstances 
of  the  patient  to  determine  the  reason- 
ableness of  a  physician's  charge. 

So,  in  Paquet  v.  Balcer  (1913)  Rap. 
Jud.  Quebec  45  C.  S.  202,  it  was  held  in 
an  action  to  recover  the  value  of  pro- 
fessional services  rendered  by  the 
plaintiff,  a  physician,  to  the  defendant, 
that  a  charge  of  $250  was  excessive, 
regard  being  had  to  the  pecuniary  cir- 
cumstances of  the  defendant. 

In  Gibson  v.  Mackay  (1907)  10  Ont. 
Week.  Rep.  1081,  the  court  received 
evidence  as  to  the  custom  in  vogue  in 
the  medical  profession  of  charging 
fees  in  proportion  to  the  financial 
ability  of  the  patient. 

in.  Rule  in  JPennsiflvania, 

In  Pennsylvania,  the  question  has 
ncJt  been  passed  6n  V  the  cdtirt  df  last 
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resort.  Of  two  decisions  of  lower 
courts,  treating  of  the  subject,  one 
holds  that  the  ability  to  pay  is  not  a 
factor  governing  the  charge  of  a  phy- 
aician  or  surgeon*  while  the  other 
adopts  the  rule  that  ability  to  pay  is  a 
factor,  and  uses  the  rule  to  determine 
the  reasonableness  of  a  physician's 
fee. 

In  Mortimer's  Estate  (1904)  29  Pa. 
Co.  Ct.  387,  in  the  settlement  of  a 
claim  of  a  physician  against  the  estate 
of  a  decedent,  it  appeared  that  the 
plaintiff  maintained  two  rates  of 
charging  for  professional  services,  a 
^'maximum"  rate  for  the  rich,  and  the 
ordinary  rate  for  the  resident  pa- 
tients. The  court  held  that,  while 
auch  a  custom  no  doubt  existed  in  the 
profession,  it  could  not  be  recognized 
in  a  court  of  law,  since  the  existence 
of  the  two  rates  furnishes  the  strong- 


est evidence,  on  the  question  of  rea- 
sonableness of  the  charge,  that  the 
''maximum"  fee  was  unreasonable  and 
excessive.  In  Moyer's  Estate  (1912) 
49  Pa.  Super.  Ct.  187,  the  court  held, 
in  a  proceeding  to  determine  the 
claims  of  a  physician  for  services  ren- 
dered to  a  person  since  deceased,  that 
an  award  of  fifty  dollars  ($50)  was 
ample,  considering  that  ''the  balance 
of  the  estate  for  distribution  .  .  . 
was  small."  The  court  received  and 
considered  the  testimony  of  a  prac- 
tising physician,  who  testified  as  fol- 
lows: "I  really  would  have  to  make 
an  allowance  for  poor  people  always, 
and  I  ahould  think  that  a  proper  fee 
for  that  sort  of  an  operation  would  be 
fifty  dollars  ($50)  for  the  whole  mat- 
ter. I  think  that  that  would  be  a  very 
proper,  reasonable,  and  right  fee." 

W.  J.K. 


ALBERT  J.  BEROT,  Appt., 

V. 

ALBERT  PORTE. 


Louisiana  Supreme  Courts  March  3,  1010. 
( —  La.  — ,  81  So.  828.) 

Libel  —  priviltge  -—  statement  to  committee  of  secret  society. 

1.  A  qualified,  not  an  absolute,  privilege,  applies  in  favor  of  communi- 
cations to  a  committee  of  a  secret  society  engaged  in  investigating  the 
character  and  qualifications  of  an  applicant  for  membership  in  the  order. 

[See  note  on  this  question  beginning  on  page  1664.] 


Evidence  —  burden  of  proof  —  malice 
of  slanderen 

2.  To  recover  damages  for  slander 
uttered  under  circumstances  of  quali- 
fied privilege,  plaintiff  must  show  mal- 
ice in  fact,  or  that  defendant  was 
actuated  by  motives  of  personal  spite 
or  ill  will,  independent  of  the  occa- 
sion on  which  the  communication  was 
made. 

[See  17  R.  C.  L.  418.] 

Libel  —  investigation  of  applicant  for 
secret  society. 

3.  One  who  applies  for  membership 
in  a  secret  society  is  charged  with 
notice  that  his  character  and  reputa- 
tion will  be  subjected  to  investiga- 
tion, and  cannot  complain  of  disclo- 
surea  made  ^l^ereat  .unload  he.'«bi^w«j 
that  objectionable  testimony  was  giv- 


en through  actual  malice  or  ill  will 
towards  him. 

[See  17  R.  C.  L.  369,  370.] 

—  conditions  of  privilege. 

4.  One  need  not  be  under  legal  obli- 
gation to  speak  to  be  entitled  to  quali- 
fied privilege,  but  it  is  sufiicient  if  the 
duty  is  social  or  moral  in  its  nature, 
and  he  believes  in  good  faith  that  he 
is  acting  in  pursuance  thereof,  al- 
though he  is  mistaken. 

[See  17  R.  C.  L.  341-343.] 

Appeal  —  finding  on  conflicting  evi- 
dence. 

5.  The  finding  of  the  jury  on  con- 
flicting evidence  as  to  whether  or  not 
an  alleged  slanderous  statement  was 
in  fact  made  will  not  be  disturbed  on 
aaneal. 

[See  2  R.  C.  L.  194.] 
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Appeal  by  plaintiff  from  a  judgment  of  the  Civil  District  Court  for  the 
Parish  of  Orleans  (Parker,  J.)  in  favor  of  defendant  in  an  action  brougrht 
to  recover  damages  for  alleged  slander.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  John  D.  Nix,  Jr.,  and  Ulic 
Burke,  for  appellant : 

Proof  of  actual  malice  is  admissible 
in  evidence  as  in  this  case,  though  no 
charge  of  actual  malice  is  made  in  the 
petition. 

Spotorno  v.  Tourichon,  40  La.  Ann. 
423,  4  So.  71 ;  Newell,  Slander  &  Libel, 
942;  25  Cyc.  496;  Root  v.  Lowndes,  6 
Hill,  518,  41  Am.  Dec.  762 ;  Botelar  v. 
Bell,  1  Md.  175;  Kendrick  v.  Kemp,  6 
Mart.  N.  S.  600;  Miller  v.  Holstein,  16 
La.  389;  Daly  v.  Van  Benthuysen,  3 
La.  Ann.  69 ;  Billet  v.  Times-Democrat 
Pub.  Co.  107  La.  751,  58  L.R.A.  62,  32 
So,  17;  Covington  v.  Roberson,  111  La. 
326,  35  So,  586;  Tresca  v.  Maddox,  11 
La.  Ann.  206,  66  Am.  Dec.  198;  Cass 
V.  New  Orleans  Times,  27  La.  Ann. 
214. 

If  imputation  be  made,  the  exact 
language  used  is  immaterial. 

Fellman  v.  Dreyfous,  47  La.  Ann. 
907,  17  So.  422;  Luzemberg  v.  O'Mal- 
ley,  116  La.  699,  41  So.  41 ;  Warner  v. 
Clark,  45  La.  Ann.  863,  21  L.R.A.  502, 
13  So.  203;  Spotorno  v.  Tourichon,  40 
La.  Ann.  423,  4  So.  71. 

Messrs.  Friedrichs,  Moise,  Barks- 
dale,  &  Barksdale  for  appellee. 

Sommerville,  J.,  delivered  the 
opinion  of  the  court : 

Plaintiff  sues  defendant  in  dam- 
ages for  alleged  slanderous  words 
spoken  on  two  separate  occasions. 
He  says  that  defendant,  without 
cause  or  provocation,  referred  to 
hinr  as  being  of  negro  blood;  that 
the  statements  were  slanderous, 
false,  and  defamatory;  but  he  does 
not  charge  malice,  evil  intent,  or  ill 
will  on  the  part  of  defendant. 

Defendant  denied  the  use  of  the 
language  attributed  to  him  in  the 
petition,  and  it  was  not  proved.  He 
claimed  that  the  only  occasion  upon 
which  he  had  referred  to  plaintiff 
was  when  he,  as  a  member  of  the 
Order  of  Druids,  appeared  before 
the  investigation  committee  of 
the  George  Washington  Grove  of 
Druids,  by  request,  where  the  appli- 
cation of  plaintiff  for  admission  to 
the  Grove  was  being  considered,  and 
that  the   communications   he  there 


made  were  privileged.  He  denied 
the  second  charge  of  slander,  and 
that  was  not  proved.  Only  one  wit- 
ness testified  to  the  use  of  the  ob- 
jectionable statements  alleged  to 
have  been  made  on  the  second  occa- 
sion, on  the  street,  and  that  witness 
was  contradicted  by  witnesses  wha 
were  present  at  the  time, .  and  wha 
testified  on  the  trial.  There  was  a 
trial  by  a  jury,  a  verdict  in  favor 
of  defendant,  and  plaintiff  has  ap- 
pealed: 

The  privilege  claimed  by  defend- 
ant is  not  absolute. 
It  does  not  belong  "^^^iVtr 
to  that  narrow  class  ««»«tt*ttee  of 
which  is  limited  to  """""'  '•"'•*'^- 
legislative,  judicial,  and  other  acts 
of  state.     But  it  falls  within  the 
cla^s  of  qualified   privileged   com- 
munications, where  the  occasion  on 
which  it  was  made  rebuts  the  in- 
ference prima  facie  arising  from  a 
statement  prejudicial  to  the  char- 
acter or  reputation  of  plaintiff,  and 
puts  the  burden  on  him  to  prove 
that    there    was 
malice  in  fact,  that  S^JS^^ST  proof 
the  defendant  was  ^7*"*^*' 
actuated  by  motives  *  *"  ***'* 
of  personal  spite  or  ill  will,  inde- 
pendent of  the  occasion  on  which 
the  communication  was  made. 
*  "Although  the  general  rule  is  that 
a    communication    made    in    good 
faith    on    any    subject-matter     in 
which    the    person    communicating' 
has  a  duty  is  privileged  if  made  to 
a  person  having  a  corresponding  in- 
terest, and  this  duty  need  not  be  a 
legal  one,  but  may  be  only  a  moral 
or  social  duty  of  imperfect  obliga- 
tion, it  has  been  very  clearly  stated 
that    no    privilege    results    merely 
from  the  fact  that  a  defendant  be- 
lieves that  he  owes  a  social  duty  to 
give  currency  to  rumors  of  a  libel- 
ous character,  so  that  the  victim  of 
them  may  be  avoided.    Such  broad 
and  indefinite  duties  the  doctrine  of 
qualified  privilege  has  not  yet  been 
extended  to  cover."    17  R.  C.  L.  342. 
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No  attempt  was  made  to  prove 
malice  or  ill  will  on  the  part  of  de- 
fendant, either  before^  at  the  time 
of,  or  after  the  meeting  of  the  com- 
mittee of  Druids.  The  testimony 
shows  that  defendant  was  acting 
solely  in  the  interest  of  the  order  to 
which  he  belonged,  and  to  which  he 
owed  certain  duties,  and  to  which 
plaintiff  applied  for  membership. 
Plaintiff  knew  when  he  made  ap- 

ib  i^investt-  plication  that  his 
Kation  o7appit-  character  and  repu- 
*«oiV/i*'  "**"**     tation  would  be  in- 

vestigated,  and  he 
submitted  himself  thereto.  He  can- 
not be  heard  to  complain  of  that  in- 
vestigation, unless  he  shows  that  ob- 
jectionable testimony  was  given 
through  actual  malice  or  ill  will  to- 
wards him. 

The  rule  of  Mr.  Newell  in  his 
work  on  Defamation,  Slander,  and 
Libel  is  quoted  in  the  case  of  Bay- 
liss  V.  Grand  Lodge,  131  La.  579, 
69  So.  996,  as  follows:  "Where 
words  imputing  misconduct  to  an- 
other are  spoken  by  one  having  a 
duty  to  perform,  and  the  words 
are  spoken  in  good  faith  and  in 
the  belief  that  it  comes  within 
the  discharge  of  that  duty,  or  where 
they  are  spoken  in  good  faith  to 
those  who  have  an  interest  in  the 
communication  and  a  right  to  know 
and  act  upon  the  fact  stated,  no  pre<» 
sumption  of  malice  arises  from  the 
speaking  of  the  words,  and  there* 
fore  ...  an  [no]  action  can  be 
maintained  in  such  case  without 
proof  of  actual  malice." 

It  is  held  in  the  case  of  Gilbert  v. 
Palmer,  8  La.  Ann.  130 :  "Where  the 
declarations  of  the  defendant  con- 
cerning the  plaintiff  appear  to  have 
been  uttered  without  malice,  and 
under  circumstances  from  which  no 
malice  is  in  law  implied,  they  carry 
with  them  no  pecuniary  responsibil- 
ity.' 
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The  duty  under  which  the  party 
is  qualifiedly  privileged  to  make  the 
communication  need  not  be  one  hav- 
ing the  affairs  of  a 
legal  obligation;  but  i^f^rttVieil. 
it  is  sufficient  if  it 
is  social  or  moral  in  its  nature,  and 
defendant  in  good  faith  believed  he 
was  acting  in  pursuit  thereof,  al- 
though in  fact  he  was  mistaken. 

Only  one  witness  testified  to  the 
use  of  the  language  charged  in  the 
petition;  and  he  was  contradicted 
by  another  witness  for  plaintiff, 
who  said  that  he  was  present  all 
of  the  time  while  the  investigating 
committee  was  examining  defend- 
ant, and  that  he  did  not  use  the  lan- 
guage alleged,  but  that  he  said  there 
was  a  streak  in  the  family,  and  that 
a  full  investigation  should  be  made. 
The  two  other  persons  present  at 
the  meeting,  and  defendant,  testified 
positively  that  the  language,  or  its 

equivalent,  was  not  Appei-smdm. 
used.     The    allega-  on  conflicting 
tions  made  in  the  •^***»**- 
petition  were  not  proved  to  the  sat- 
isfaction of  the  jury,  and  their  find- 
ing will  not  be  disturbed. 

The  testimony  shows  that  the 
communication,  whatever  it  may 
have  been,  was  made  by  defendant 
in  good  faith,  without  malice,  preju- 
dice, or  ill  will  towards  plaintiff,  to 
a  social  or  fraternal  organization  of 
which  defendant  was  a  member,  and 
which  plaintiff  had  applied  to  be  ad- 
mitted to  while  the  character  of  the 
application  for  membership  was 
being  investigated.  The  statement 
was  privileged,  and  carried  with  it 
no  pecuniary  responsibility  from 
defendant  to  plaintiff. 

The  judgment  appealed  from  is 
affirmed. 

Petition  for  rehearing  denied, 
March  31,  1919. 
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ANNOTATION. 

libel  and  slander:  privflege  of  communication  in  relation  to  member,  or 
prospective  member,  of  society,  other  than  church. 


I.  General  rule,  1654. 
II.  Communications  to  society  by  mem- 
,  bers,  1664. 

III.  Communication  by  officers,  or  hisrher 

bodies,   to    local    society   or   mem- 
bers, 1655. 

IV.  Statements  made  by  one  member  to 

another  member,  1656. 

/.  Qeneral  rule* 

Upon  the  theory  that  a  communica- 
tion is  qualifiedly  privileged,  if  made 
bona  tide  by  one  who  has  an  interest 
in  the  subject-matter,  to  one  who  also 
has  an  interest,  or  stands  in  such  a  re- 
lation that  it  is  a  reasonable  duty,  or 
proper,  to  give  the  information,  it  is 
held,  as  a  general  rule,  in  accord  with 
the  reported  case  (Berot  v.  Porte, 
ante,  1651),  that  communications  by 
members,  or  officers,  of  societies,  made 
in  good  faith  to  the  society,  its  mem- 
bers, or  committees,  concerning  mem- 
bers, or  prospective  members,  are 
qualifiedly  privileged.  Wise  v.  Broth- 
erhood of  Locomotive  Firemen  &  En- 
ginemen  (1918)  —  C.  C.  A.  — ,  252  Fed. 
961;  Graham  v.  State  (1909)  6  Ga. 
App.  436,  65  S.  E.  167,  second  appeal  in 
(1910)  7  Ga.  App.  407,  66  S.  E.  1038; 
Cadle  V.  Mcintosh  (1912)  51  Ind.  App. 
365,  99  N.  E.  779;  Kirkpatrick  v. 
Eagle  Lodge  (1881)  26  Kan.  384,  40 
Am.  Rep.  316;  Holmes  v.  Royal  Fra- 
ternal Union  (1909)  222  Mo.  566,  26 
L.R.A.(N.S.)  1080,  121  S.  W.  100; 
Kersting  V.  White  (1904)  107  Mo.  App. 
265,  80  S.  W.  730;  Ostheimer  v.  Blu- 
mert  (1883)  1  N.  Y.  City  Ct.  Rep.  Supp. 
17;  Hayden  v.  Hasbrouck  (1912)  34 
R  L  556,  42  L.R.A.(N.S.)  1109,  84  Atl. 
1087;  McKnight  v.  Hasbrouck  (1890) 
17  R  L  70,  20  Atl.  95. 

The  burden  of  proving  malice,  and 
thus  avoiding  the  privilege,  in  such 
cases,  is  upon  the  plaintiff.  Graham 
V.  State  (1909)  6  Ga.  App.  436,  65  S.  E. 
167,  second  appeal  in  (1910)  7  Ga. 
App.  407,  66  S.  E.  1038;  Cadle  v.  Mc- 
intosh (1912)  51  Ind.  App.  365,  99  N. 
E,  779;  Kirkpatrick  v.  Eagle  Lodge 
(1881)  26  Kan.  384,  40  Am.  Rep.  316; 
Holmes    v.    Royal    Fraternal    Union 


V.  Communications  before  committees^ 

1657. 
VI.  Statements  at  conference  of  officers, 

1658. 
VII.  Member's  statement  to  prospective- 
member,  1658. 

(1909)  222  Mo.  556,  26  L.R.A.(N.S.) 
1080,  121  S.  W.  100;  Ostheimer  v.  Blu- 
mert  (1888)  1  N.  Y.  City  Ct.  Rep. 
Supp.  17. 

II.  Communications  to  sodei^  hy  fftetM* 

hers. 

It  has  been  held  that  a  presentment 
by  a  member  of  the  Odd  Fellows,  to  & 
lodge  of  which  both  the  plaintiff  and 
defendant  were  members,  of  charges 
against  the  plaintiff,  for  the  purpose 
of  having  their  truth  inquired  into  and 
the  plaintiff  dealt  with  according  to* 
the  laws  of  the  order,  is  prima  facie 
privileged.  Streety  v.  Wood  (1853) 
15  Barb.  N.  Y.  105. 

And  it  was  further  held  in  this  case 
that,  if  the  defendant  had  probable 
cause  for  presenting  the  charges  ixy 
the  lodge,  no  recovery  could  be  had 
against  him,  whether  he  was  actuated 
by  malice  or  not.  The  court  stated 
that  in  cases  of  communications  ad- 
dressed to  public  officers  to  prevent 
the  appointment  of  particular  indi- 
viduals to  office,  and  to  procure  remov- 
als from  office,  or  for  the  redress  of 
grievances,  if  charges  made  in  them 
are  pertinent,  and  the  officers  ad- 
dressed have  power  to  act  in  the  mat- 
ter, the  doctrine  is  firmly  established 
that,  to  maintain  an  action  for  a  libel 
founded  upon  them,  it  must  appear 
that  the  charges  were  made  both  mali- 
ciously and  without  probable  cause; 
that  the  action,  though  in  the  form  of 
a  libel,  was  in  the  nature  of  an  action 
for  malicious  prosecution,  and  re- 
quired the  same  proof  in  the  respects 
mentioned  to  sustain  it,  and  the  court 
stated  that  they  did  not  feel  at  liberty 
to  hold  that  the  privilege  allowed  by 
law  to  the  communication  in  the  case 
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at  bar  was  less  in  extent  than  the  priv- 
ilege allowed  in  case  of  communica- 
tions to  public  officers. 

And  it  has  been  held  that  a  charge 
against  a  member  of  a  secret  organiza^ 
tion,  made  by  another  member  to  the 
society  for  the  purpose  of  bringing 
him  to  trial  before  the  organization 
of  which  they  were  members,  is  priv- 
ileged if  made  in  good  faith.  Gra- 
ham V.  State  (1915)  6  Gtu  App.  436/ 
65  S.  E.  167.  The  same  conclusion 
was  reached  on  a  second  appeal  of  this 
case.  (1910)  7  Ga.  App.  407,  66  S.  E. 
1038. 

And  in  McKnight  v.  Hasbrouck 
(1910)  17  R  L  70,  20  Atl.  95,  it  was 
held  that  where  it  is  the  duty  of  a 
member,  and  an  official  of  a  medical 
society,  to  communicate  to  the  society 
statements  with  regard  to  other  mem- 
bers, a  communication  in  the  bona 
fide  discharge  of  this  duty  is  priv- 
ileged. In  this  case  the  defendant's 
plea,  stating  that  he  was  a  member  of 
a  physician's  society  organized  to 
maintain  the  honor  and  dignity  of  the 
medical  profession,  and  that  the  duty 
was  imposed  upon  him  to  inform  the 
society  of  all  matters  and  things  re- 
lating to  members,  which,  in  his  judg- 
ment, it  was  necessary  or  advisable 
that  the  society  should  be  acquainted 
with,  and  that  he  wrote  the  letter  com- 
plained of  in  discharge  of  this  duty, 
and  without  any  malice,  or  intent  to 
injure  the  plaintiff,  was  held  good  on 
demurrer,  although  it  did  not  allege 
that  the  defendant  made  the  state- 
ments, believing  them  to  be  true. 

In  Caldwell  v.  Hayden  (1914)  42 
App.  D.  C.  166,  certain  statements 
made  by  the  president  of  a  union  of 
musicians  at  a  regular  meeting,  con* 
ceming  another  member,  were  con- 
strued as  a  mere  criticism  and  not  ac- 
tionable, the  court  stating  that  the 
words  were  uttered  at  a  meeting  of 
the  union,  in  relation  to  a  matter  in 
which  all  the  members  were  equally 
interested,  and  that  under  the  circum- 
stances wide  latitude  would  be. tol- 
erated in  discussion;  that  the  mem- 
ber criticized,  in  assuming  to  serve  the 
union  in  a  certain  matter,  was  sub- 
ject to  reasonable  criticism  in  respect 
to  the  work  performed,  and  that  the 


presumption  was  that  the  statement 
was  made  under  these  circumstances, 
without  malice  and  for  the  good  of  the 
order,  unless  the  contrary  could  be  in- 
ferred reasonably  from  the  language 
itself.  The  court  does  not,  however, 
deal  specifically  with  the  question  of 
privilege  in  this  case.  In  Fawcett  v» 
Charles  (1835)  13  Wend.  (N.  Y.)  473, 
however,  an  incorporated  county  medi- 
cal society  was  held  to  have  no  power 
to  expel  a  member  because  he  had  pro- 
cured himself  to  be  admitted  as  a 
member  by  means  of  false  pretenses 
concerning  his  qualifications  to  prac- 
tice, and  it  was  accordingly  held  that 
a  resolution  introduced  by  another 
member  for  the  purpose  of  procuring 
the  expulsion  of  the  disqualified  mem- 
ber was  not  privileged. 

The  facts  in  Miller  v.  Roy  (1855) 
10  La.  Ann.  231,  are  not  clearly  shown, 
but  it  was  there  held  that  the  fact 
that  certain  defamatory  language  was 
used  by  the  defendant  at  a  session  of 
the  grand  division  of  the  Sons  of 
Temperance  should  not  be  taken  into 
consideration  in  mitigation  of  dam- 
ages. It  does  not  appear  whether 
the  plaintiff  and  defendant  were  mem- 
bers of  the  organization,  or  what  the 
nature  of  that  organization  was,  and 
nothing  is  specifically  said  as  to  the 
matter  being  privileged. 

III.  Cotntnunieation  hy  officers,  or  higher 
bodies,  to  local  society  or  members. 

In  Bayliss  v.  Grand  Lodge  (1912) 
131  La.  579,  59  So.  996,  a  communica- 
tion sent  by  the  Grand  Master  of  a 
state,  upon  whom  the  duty  rests  to  see 
that  the  edicts  of  Masonry  are  carried 
out,  to  lodges  within  his  jurisdiction, 
warning  them  against  spurious  Ma- 
sonic bodies  organized  by  the  plain- 
tiff, was  held  privileged,  where  it  was 
not  shown  to  have  been  actuated  by 
malice.  And  the  phraseology  of  the 
communication,  referring  to  the  plain- 
tifTs  organization  as  bogus,  spurious, 
and  clandestine,  and  charging  him 
with  selling  degrees,  was  held  not  to 
show  malice. 

In  Wise  v.  Brotherhood  of  Locomo- 
tive Firemen  &  Enginemen  (1918)  — 
C.  C.  A.  — ,  252  Fed.  961,  an  action 
against  a  brotheiiiood  to  recover  for 
a  libel  contained  in  communications 
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by  the  secretary  and  president  to  the 
lodge   of  which   the  plaintiff  was   a 
member,  in  which  it  was  stated  that 
the  injuries  for  which  he  sought  pay- 
ment under  a  benefit  certificate  issued 
by  the  brotherhood  were  self-inflicted, 
and  that  the  claim  was  an  attempt 
to   defraud  the   brotherhood,   it  was 
held  that,   in   the   absence  from  the 
record  of  the  constitution,  it  could  not 
be  said  that  the  court  did  not  have  evi- 
dence before  it  showing  that  the  mem- 
bers addressed  had  an  interest  in  the 
subject-matter,  and  that  the  occasion 
and   subject-matter   were   privileged. 
And  the  form  of  the  benefit  certificate 
not  being  in  the  record,  it  was  held 
that  it  could  tiot  be  said  that  the  state- 
ments complained  of  did  not  relate  to 
legitimate   defenses    claimed   by   the 
society. 

In  the  Wise  Case,  however,  the  fail- 
ure to  submit  the  question  of  mali- 
cious publication  to  the  jury,  was  held 
«rror,  there  being  some  evidence  that 
the  statements  were  false,  and  no  tes- 
timony by  the  president  that  he  be- 
lieved his  statements  to  be  true. 

In  Burton  v.  Dickson  (1919)  —  Kan. 
— ,  180  Pac.  216,  motion  for  rehearing 
denied  in  (1919)  —  Kan.  — ,  180  Pac. 
775,  a  circular,  stating  that  an  ofiicer 
of  a  state  grange  had  been  suspended 
and  expelled,  which  the  executive  com- 
mittee caused  to  be  printed  and  dis- 
tributed among  officers  and  members 
of  subordinate  granges,  was  held 
qualifiedly  privileged,  and  the  evi- 
dence in  the  case  was  held  not  to  show 
naalice. 

And  it  has  been  held  that  a  written 
communication  from  the  president  of 
a  fraternal  society  to  members  at  a 
certain  place,  to  the  effect  that  the  col- 
lecting agent  of  the  order  at  such 
place  was  behind  in  his  remittances, 
and  that  it  had  become  necessary  to 
withdraw  authority  from  him,  and  di- 
recting the  members  to  pay  their  dues 
to  another,  is  qualifiedly  privileged, 
especially  where  he  had  threatened  to 
withdraw  from  the  order  and  take  its 
members  with  him,  so  that  the  society 
had  a  right  to  guard  against  such 
threat.  Holmes  v.  Royal  Fraternal 
Union  (1909)  222  Mo.  556.  26  L.R.A. 
(N.S.)   1080,  121  S.  W.  100.    And  in 


ttiis  case  the  incorporation,  in  a  letter 
to  members  of  the  organization,  noti- 
fying them  of  the  cancelation  of  the 
authority  of  the  collecting  agent,  and 
instructing  them  to  pay  their  does  to 
another,  of  a  statement  that  the  agent 
was  short  in  his  remittances,  was  held 
not  evidence  of  express  malice,  where 
the  ofilcers  of  this  association  ascer- 
tained that  fact  by  a  thorough  exami- 
nation of  the  books,  and  he  had  threat- 
ened suit  against  the  association  un- 
less money  which  he  claimed  to  be  dae 
him  was  paid,  and  to  withdraw  from 
the  society  and  take  a  large  portion  of 
its  members  with  him. 

It  has  been  held  that  the  report  of 
a  member  of  a  committee  of  the  Grand 
Lodge  of  Odd  Fellows,  stating  that 
the  committee  had  examined  the  mem- 
bers of  the  subordinate  lodge,  and 
that  they  were  unanimous  in  their 
opinion  that  charges  of  perjury 
against  the  plaintiff  were  justified, 
and  that  his  expulsion  for  that  reason- 
was  proper,  which  report  was  made  in 
accordance  with  the  regular  procedure 
of  the  lodge,  was  held  conditionally 
privileged,  the  circumstances  being 
such  as  to  repel  the  inference  of  mal- 
ice. Kirkpatrick  v.  Eagle  Lodge 
(1881)  26  Kan.  384,  40  Am.  Rep.  316. 

IV.  statements  made  hy  one  m^ember  to 

another  member, 

A  communication  by  a  member  of 
the  Odd  Fellows  to  another  member 
of  the  association,  for  the  purpose  of 
procuring  his  signature  to  a  present- 
ment by  which  it  was  sought  to  have 
certain  charges  investigated,  has  been 
held  prima  facie  privileged.    Streety 

V.  Wood  (1853)  15  Barb.  (N.  Y.)  105. 
And  it  has  been  held  that  a  member 

of  the  Knights  of  Pythias  has  such  an 
interest  in  the  character  and  qualifica- 
tions of  persons  seeking  admission  to 
that  order  as  will  warrant  him  in  com- 
municating to  other  members  of  the 
order,  having  a  like  interest,  anything 
that  he  may  know  regarding  the  char- 
acter, qualification,  or  fitness  of  a 
prospective  member,  and  that  a  state- 
ment regarding  such  an  applicant, 
made  by  a  member  of  one  lodge  of 
the  order  to  members  of  another 
lodge  at  their  place  of  business,  al- 
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though  they  were  not  members  of 
any  committee  to  investigate  the  fit- 
ness of  the  applicant,  if  made  in  good 
faith  and  without  malice,  are  priv- 
ileged. Cadle  V.  Mcintosh  (1912) 
51  Ind.  App.  365,  99  N.  E.  779.  It  was 
held  error  in  this  case  to  direct  a  ver- 
dict for  the  defendant,  there  being 
testimony  that  the  defendant  had  a 
private  grievance  against  the  plain- 
tiff, and  therefore  some  evidence  on 
which  a  verdict  for  the  plaintiff  could 
rest.  The  court  said:  "It  appears 
from  the  evidence  that  appellee  had 
come  20  miles  to  impart  to  members 
of  Orleans  Lodge  the  information  that 
appellant  was  a  drunkard,  a  gambler, 
and  a  thief.  The  fact  ttiat  the  in- 
formation was  volunteered  is  no  evi- 
dence of  malice,  if  it  was  his  duty  to 
volunteer  it.  He  may  have  been  in- 
fluenced in  his  conduct  by  the  highest 
motives,  a  love  of  the  order,  an4  a 
laudable  desire  that  none  except  men 
of  good  morals  and  of  the  highest 
character  for  honesty  should  become 
members;  but  there  was  evidence 
from  which  the  jury  would  have  been 
justified  in  finding  that  he  acted  from 
a  different  motive.  Appellee  told  the 
gentlemen  with  whom  he  conversed  of 
his  own  private  grievance  against  ap- 
pellant. He  said  that  appellant,  on 
one  occasion,  in  company  with  two 
others,  had  waylaid  him  and  beaten 
him.  It  may  be  that  this  treatment 
by  appellant  engendered  in  the  breast 
of  appellee  feelings  of  resentment  and 
hatred  against  him,  and  that  these 
feelings  were  still  harbored,  and  fur- 
nished a  motive  for  the  charges  made. 
If  the  case  had  been  submitted  to  the 
jury  under  proper  instructions  on  the 
subject  of  express  malice,  it  might 
have  found  that  appellee  made  the 
charges  complained  of,  not  from  a 
sense  of  duty,  but  from  personal  re- 
sentment, and  that  the  object  of  the 
conversation  was  to  prejudice  appellee 
because  of  such  personal  resentment. 
There  is  some  evidence  in  the  record 
on  which  a  verdict  for  plaintiff  could 
rest." 

It  has  been  held  that  where  plain- 
tiff, by  her  own  evidence,  conclusively 
shows  that  a  communication  was 
qualifiedly  privileged,  and  offers  no 


proof  whatever  of  express  malice,  a 
nonsuit  should  be  entered,  notwith- 
standing the  fact  that  the  defendant 
failed  to  allege  in  his  answer  that  the 
communication  was  a  qualifiedly 
privileged  one.  Kersting  v.  White 
(1904)  107  Mo.  App.  265.  80  S.  W.  730. 
The  questions  in  this  case,  whether  or 
not  the  circumstances  under  which  the 
actionable  words  were  communicated 
made  them  privileged,  and,  if  so, 
whether  the  defendant  acted  in  good 
faith,  were  held  questions  of  fact  for 
the  jury,  and  a  demurrer  to  the  plain- 
tiff's evidence  was  held  properly  de- 
nied. 

y,  Cotntnxinicatitms  before  comniiUeea, 

It  will  be  observed  that  in  the  re- 
ported case  (Berot  v.  Porte,  ante, 
1651) ,  a  communication  concerning  an 
applicant  for  membership  in  a  secret 
society,  made  without  malice  by  a 
member  to  an  investigating  committee, 
was  held  qualifiedly  privileged. 

In  Pate  v.  Trollinger  (1916)  113 
Miss.  255,  74  So.  131,  where  a  statute 
defined  what  should  constitute  defam- 
atory matter,  and  provided  that  a  plea, 
exception,  or  demurrer  should  not  be 
sustained  to  preclude  a  jury  from 
passing  upon  the  evidence,  there  was 
held  to  be  error  in  holding  the  com- 
munications privileged,  and  in  strik- 
ing out  the  evidence  of  certain  wit- 
nesses which  tended  to  show  that  the 
defendant,  a  member  of  a  lodge,  who 
had  had  charges  preferred  against 
him,  while  talking  with  other  mem- 
bers of  the  lodge  who  were  on  a  cer- 
tain committee,  spoke  the  words  com- 
plained of  by  the  plaintiff,  who  was 
also  a  member  of  the  lodge,  the  court 
stated  that  the '  record  did  not  dis- 
close fully  the  circumstances,  or  show 
the  charge  preferred,  nor  that  the 
committee  was  taking  evidence  on  the 
charge,  and  that,  if  this  was  assumed, 
still  it  would  be  a  question  for  the 
jury  to  determine  whether  the  state- 
ments were  necessary  under  the  cir- 
cumstances, arid  whether  they  were 
made  maliciously,  and  that  the  mere 
fact  that  two  men  belong  to  the  same 
fraternal  organization,  and  that  such 
organization  is  trying  to  settle  some 
difference  between  them,  does  not  au- 
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thorize  one  of  the  parties  to  denounce 
the  other  as  a  perjurer,  even  to  fra- 
ternal brothers. 

In  Holmes  v. 'Johnson  (1850)  83 
N.  C.  (11  Ired.  L.)  55,  an  action  of 
slander  by  one  member  of  the  Odd  Fel- 
lows against  another  member,  for 
statements  made  to  a  committee  ap- 
pointed to  investigate  charges  against 
the  plaintiff,  it  appearing  that  the 
lodge  had  by-laws  regulating  the 
conduct  and  duties  of  members,  and 
requiring  them  to  disclose  anything 
against  the  character  of  a  member, 
and  these  by-laws  having  been  admit- 
ted in  evidence,  in  affirming  a  judg- 
ment for  plaintiff,  it  was  held  proper 
to  exclude  testimony  by  a  witness  that 
there  were  certain  customs  as  to  the 
duty  of  a  member  of  a  lodge  to  give 
information  concerning  the  bad  mor- 
als or  character  of  other  members. 
The  court  said  that  it  was  obviously 
the  purpose  to  get  from  the  witness 
his  opinion  of  the  moral  duty  of  the 
defendant  in  making  disclosures. 

VI,  statements  at  conference  of  officers. 

Statements  by  the  president  of  a 
state  organization  of  women's  clubs, 
at  a  conference  solicited  by  officers  of 
a  local  club  to  devise  means  to  stop 
larcenies  which  had  occurred  at  hieet- 
ings  of  the  local  club,  made  in  answer 
to  questions  propounded  by  the  of- 
ficers concerning  a  member  of  the 
club  in  question,  were  held  qualifiediy 
privileged  in  Hayden  v.  Hasbrouck 
(1912)  84  R  I.  556,  42  L.R.A.(N.S.) 
1109,  84  Atl.  1087.  The  court  stated 
that  it  is  a  principle  well  recognized 
that  a  communication  made  bona  fide 


upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest, 
or  in  reference  to  which  he  has,  or 
'honestly  believes  he  has,  a  duty,  is 
privileged,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  al- 
though it  contains  criminatory  mat- 
ter which,  without  this  privilege, 
would  be  slanderous  and  actionable, 
and  that  the  word  ''duty,"  as  used, 
could  not  be  confined  to  legal  duties 
which  might  be  enforced,  but  must  in- 
clude moral  and  social  duties. of  im- 
perfect obligation.  And  the  presi- 
dent's statements  with  respect  to  a 
particular  member  that,  although 
there  was  no  positive  proof,  she  was 
convinced  that  the  suspect's  husband 
had  "paid  her  out  before,"  and  giving 
as  a  reason  for  the  member's  conduct 
that  she  was  "as  poor  as  Job's  turkey," 
were  held  not-  per  se  evidence  of 
maiice. 

VII.  Member* s  statement  to  prospective 

member. 

In  Bleitz  v.  Carton  (1908)  49  Waalu 
645,  95  Pac.  1099,  where  a  member  of 
a  fraternal  order  made  a  defamatory 
statement  concerning  one  applicant 
for  membership,  to  another  applicant, 
the  court,  in  arriving  at  its  conclusion, 
in  an  action  for  slander  against  the 
member,  that  a  verdict  should  have 
been  directed  for  the  defendant,  ap- 
parently took  into  consideration  the 
question  of  privilege,  although  the 
evidence  in  the  case  seems  to  have 
been  such  as  to  show  that  the  mem* 
ber's  statements  were  true,  and  also 
insufficient  to  sustain  the  plaintiff's 
allegations.  J.  T.  W. 


JONES  HOLLOW  WARE  COMPANY  OF  BALTIMORE  CITY,  Appt,, 

v. 

CHARLES  T.  CRANE  et  aL,  Constituting  the  State  Board  of  Prison 

Control,  and  State  Ro^ds  Commission. 

Maryland  Court  of  Appeals-^ March  5,  1919, 
(—  Md.  — ,  106  Atl.  274.) 

Constitutional  law  —  impairing  obligation  of  contract  —  convict  labor. 

1.  A  statute  permitting  prison  authorities  to  contract  for  the  employ- 
ment of  convicts  in  the  open  air  outside  the  prison,  for  the  benefit  of  their 
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health  and  morals,  notwithstanding  existing  contracts  for  their  services 
at  inside  work/  does  not  unconstitutionally  impair  the  latter  contracts. 
ISee  note  an  this  question  beginning  on  page  1671.] 


Evidence  —  judicial  notice  —  public 
sentiment  —  convict  labor. 

2.  The  court  takes  judicial  notice 
that,  prior  to  the  general  election  in 
Maryland  in  1915»  the  public  senti- 
ment in  favor  of  prison  reform  was 
such  that  both  of  the  leading  political 
parties  declared  in  favor  of  abolish- 
ing contract  labor  in  penal  institu- 
tions. 

[See  15  R.  C.  L.  1092.] 

Constitutional  law  —  impairing  obli- 
gation of  contract  —  what  contract 
protected. 

3.  Contracts  between  individuals 
and  a  state,  as  well  as  those  between 
individuals,  are  within  the  provisions 
of  the  Federal  Constitution  forbidding 


the  passing  of  laws  impairing  the  ob- 
ligation of  contracts. 
[See  6  R.  C.  L.  333.] 

—  police  power  —  care  of  convicts. 

4.  The  police  power  of  the  state  ex- 
tends to  providing  for  the  preserva- 
tion of  the  health  and  morals  of  per- 
sons confined  in  its  penal  institutions. 

[See  6  R.  C.  L.  203  et  seq.] 

Contracts  —  by  state  —  labor  of  con- 
victs. 

5.  The  state  cannot  bargain  away 
its  right  and  duty  to  adopt  such  meas- 
ures as  it  may  from  time  to  time  deem 
advisable  for  the  promotion  of  the 
health  and  morals  of  persons  confined 
in  its  penal  institutions. 

[See  21  R.  G.  L.  1186-1188.] 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court,  No.  2,  of  Balti- 
more City  (Ambler,  J.)  sustaining  a  demurrer  to  and .  dismissing  a  bill 
filed  to  enforce  a  contract  for  convict  labor.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Bernard  Carter  &  Sons  for 

appellant. 

Messrs.  Albert  C.  Ritchie,  Attorney 
General,  Ogle  Marbury,  Acting  At- 
torney General,  and  Philip  &  Perl- 
man,  Assistant  Attorney  General,  for 
appellees : 

The  contract  with  the  Jones  Hollow 
Ware  Company  is  the  contract  of  the 
state,  and  the  suit  against  the  state, 
board  of  prison  control,  involving  that  * 
contract,  is  therefore  a  suit  against 
the  state,  which  has  not  consented  to 
be  sued. 

State  use  of  Watkins  v.  Rich,  126 
Md.  646,  95  Atl.  956;  State  use  of 
Weddle  v.  County  School  Comrs.  94 
Md.  334,  51  Atl.  289;  Perry  v.  House 
of  Refuge,  63  Md.  20,  52  Am.  Rep.  495 ; 
Baltimore  County  v.  Maryland  Hos- 
pital, 62  Md.  127;  Moore  v.  State,  47 
Md.  467,  28  Am.  Rep.  488 ;  21  R.  C.  h. 
1188;  Houston  v.  State,  42  L.R.A.  59, 
note;  Comer  v.  Bankhead,  70  Ala.  493; 
Wesson  v.  Com.  144  Mass.  60,  10  N.  E. 
762;  Hancock  v.  Ewing,  55  Mo.  101; 
Porter  v.  Haight,  45  Cal.  631;  State 
€x  rel.  Davis  v.  Mortensen,  69  Neb. 
376,  95  N.  W.  831,  5  Ann.  Cas.  291; 
Lord  V.  Thomas,  64  N.  Y.  107;  Cald- 
well V.  Donaghey,  108  Ark.  60,  45 
L.R.A.(N.S.)  721,  156  S.  W.  839,  Ann. 
Gas.  1915B,  133;  Danolds  v.  State,  89 
N.  Y.  36,  42  Am.  Rep.  277;  Re  Ayers, 


123  U.  S.  443,  31  L.  ed.  216,  8  Sup.  Ct. 
Rep.  164;  Wells  v.  Roper,  246  U.  S.  337, 
62  L.  ed.  760,  38  Sup.  Ct.  Rep.  317; 
Weyler  v.  Gibson,  110  Md.  654,  73  Atl. 
261,  17  Ann.  Cas.  731 ;  State  v.  Balti- 
more &  0.  R.  Co.  34  Md.  344;  State  v. 
Wingert,  132  Md.  605,  104  Atl.  117. 

Under  its  police  power  the  state 
may  change  its  system  of  convict  la- 
bor at  any  time  without  regard  to  ex- 
isting contracts. 

21  R.  C.  L.  1168;  Shenandoah  Lime 
Co.  V.  Governor,  115  Va.  865,  80  S.  E. 
753,  Ann.  Cas.  1915C,  973;  Cooley, 
Const  Lim.  7th  ed.  400;  8  Cyc.  938; 
Hancock  v.  Ewing,  55  Mo.  101 ;  Porter 
V.  Haight,  45  Cal.  631;  Georgia  Peni- 
tentiary  Cos.  v.  Nelms,  71  Ga.  351; 
Banks  v.  Hun,  20  App.  Div.  501,  47 
N.  Y.  Supp.  193 ;  Manigault  v.  Springs, 
199  U.  S.  473,  50  L.  ed.  274,  26  Sup.  Ct. 
Rep.  127 ;  Yeatman  v.  Towers,  126  Md. 
519,  P.U.R.1915E,  811,  95  Atl.  158.  ^ 

The  legislature  may  break  or  annul 
contracts  in  exercising  governmental 
functions, .  without  contravening  the 
constitutional  prohibition  against  the 
impairment  of  the  obligation  of  con- 
tracts. 

6  R.  C.  L.  334;  Lord  v.  Thomas,  64 
N.  Y.  107;  Danolds  v.  State,  89  N.  Y. 
36,  42  Am.  Rep.  277;  Caldwell  v. 
Donaghey,  108  Aric  60.  45  L.R.A. 
(N.S.)  721,  156  S.  W.  889,  Ann.  Cas. 
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1916B,  133;  Brown  v.  Colorado,  106 

U.  S.  98,  27  L.  ed.  133,  1  Sup.  Ct.  Rep. 
175;  Rittenhouse  v.  Baltimore,  25  Md. 
336. 

The  courts  will  not  decree  specific 
performance  of  a  contract  for  convict 
labor. 

People  ex  rel.  National  Cigar  Co.  v. 
Dulaney,  96  111.  503;  State  ex  rel.  Da- 
vis V.  Mortensen,  69  Neb,  376,  95  N. 
W.  831,  5  Ann.  Cas.  291;  Comer  v. 
Bankhead,  70  Ala.  493;  Rickard  v. 
Neff,  130  Md.  89,  99  Atl.  940. 

Mr.  Osborne  L  Yellott»  amicus 
curiae: 

The  acts  of  assembly  designed  to 
establish  a  system  of  prison  labor  to 
supersede  the  old  system  of  contract 
labor  were  passed  pursuant  to  the 
police  power  of  the  state,  and  are  not 
within  the  purview  of  §  10  of  article  1 
of  the  Federal  Constitution. 

Georgia  Penitentiary  Cos.  v.  Nelms, 
71  Ga.  301;  Shenandoah  Lime  Co.  v. 
Governor,  115  Va.  865,  80  S.  E.  753, 
Ann.  Cas.  1915C,  973;  Easton  v.  Iowa, 
188  U.  S.  220,  228,  47  L.  ed.  452,  455, 
23  Sup.  Ct.  Rep.  288,  12  Am.  Crim. 
Rep.  522;  New  York  v.  Miln,  11  Pet. 
102,  139,  9  L.  ed.  648,  662;  Moore  v. 
Illinois,  14  How.  13,  18,  14  L.  ed.  306, 
308;  Pettibone  v.  Nichols,  203  U.  S, 
192,  51  L.  ed.  148,  27  Sup.  Ct.  Rep. 
Ill,  7  Ann.  Cas.  1047;  Moyer  v.  Nich- 
ols, 203  U.  S.  221,  51  L.  ed.  160,  27 
Sup.  Ct.  Rep.  121;  Respublica  v.  Cob- 
bet,  3  Dall.  467,  1  L.  ed.  683;  Dart- 
mouth College  V.  Woodward,  4  Wheat. 
518,  4  L.  ed.  629;  Butler  v.  Pennsyl- 
vania, 10  How.  402,  13  L.  ed.  472; 
Briscoe  v.  Bank  of  Kentucky,  11  Pet. 
257,  9  L.  ed.  709;  Newton  v.  Mahoning 
County,  100  U.  S.  648,  25  L.  ed.  710; 
Maynard  v.  Hill,  125  U.  S.  190,  31  L. 
ed.  654,  8  Sup.  Ct.  Rep.  723;  Hunt  v. 
Hunt,  131  U.  S.  CLXV.  Appx.  and  24 
L.  ed.  1109;  Northwestern  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659,  24  L.  ed. 
1036;  New  Orleans  Gas  Light  Co.  v. 
Louisiana  Light  &  H.  P.  &  Mfg.  Co. 

115  U.  S.  650,  29  L.  ed.  516,  6  Sup.  Ct. 
Ren.  252;  Railroad  Commission  Cases, 

116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct. 
Rep.  334,  388,  1191;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  231;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420, 
9  L.  ed.  773. 

A  bill  for  the  specific  performance 
of  the  contract  here  involved  will  not 
lie  against  the  state  board  of  prison 
control. 

State  V.  Baltimore  &  0.  R.  Co.  34 
Md.  374;  D.  E.  Foote  &  Co.  v.  Stanley, 


117  Md.  335,  82  Atl.  380;  Moore  v. 
State,  47  Md.  467,  28  Am.  Rep.  483; 
State  use  of  Weddle  v.  County  School 
Comrs.  94  Md.  334,  51  Atl.  289 ;  Perry 
V.  House  of  Refuge,  63  Md.  27,  52  Am. 
Rep.  495 ;  Comer  v.  Bankhead,  70  Ala«. 
493 ;  Neal  v.  Suber,  56  S.  C.  298,  33  S. 
E.  463,  34  S.  E.  411. 

Thomas,  J.,  delivered  the  opinion 
of  the  court : 

Sections  623  to  651,  art.  27,  of  voL 
3  of  the  Code  of  Public  General 
Laws,  under  the  subtitle,  ''State 
Penitentiary,"  provided  for  the  ap- 
pointment of  six  directors  to  man- 
age  the  affairs  of  the  penitentiary^ 
and  declared  that  the  name  and 
style  of  that  institution  should  be  the 
''Directors  of  the  Maryland  Peni- 
tentiary," and  that  by  that  name 
the  directors  should  have  power  to 
institute  any  suit  or  suits  for  any 
sums  of  money  due  the  institution, 
for  injury  to  its  property,  for  breach 
of  any  contract  made  with  them  in 
their  olSicial  capacity,  or  on  bfficial 
bonds  of  any  officer,  etc.  By  §  639, 
the  directors  were  given  the  control 
and  management  of  the  financial  af- 
fairs of  the  institution.  Section  641 
authorized  the  directors  to  "enter 
into  such  contracts  for  the  employ- 
ment of  the  convicts  in  the  peni- 
tentiary and  for  the  sale  of  the  man- 
ufactures in  the  institution  as 
they"  deemed  proper,  etc.,  and  §  642 
'  provided  that  the  expenses  of  the 
penitentiary  should  be  defrayed  out 
of  the  funds  thereof,  and  that  no 
demand  should  be  made  upon  the 
state  for  that  purpose,  "except  for 
such  sums  as  may  be  payable  by 
law." 

For  some  years  prior  to  1914  there 
existed  a  public  sentiment  in  favor 
of  prison  reform  and  the  abolish- 
ment of  contracts  for  prison  labor, 
and  in  that  year  a  bill  was  intro- 
duced  in  the  legislature  to  repeal  the 
sections  of  the  Code  referred  to,  to 
abolish  the  board  of  directors  of  the 
Maryland  penitentiary  and  the 
board  of  managers  of  the  Maryland 
house  of  correction,  and  to  create  a 
board  under  the  name  of  the  "state 
board  of  prison  control,"  with  full 
power  and  authority  to  manage  and 
control  said  institutions.    That  bill 
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uras  passed  by  both  houses  of  the 
^neral  assembly,  but,  because  of 
<!ertain  features  not  affecting  its 
general  purpose,  failed  to  receive 
the  approval  of  the  governor.  Acts 
of  1914,  chap.  466.  It  is  a  matter 
of  common  knowledge  that,  prior  to 
the  election  of  a  new  governor  and  a 
new  legislature  in  the  fall  of  1916, 

the  sentiment  in 
favor  of  the  re- 
forms mentioned 
had  become  so  pro- 
nounced that  both  of  the  leading 
parties  in  the  state  declared  in  favor 
of  abolishing  contract  labor  in  penal 
institutions. 

In  November,  1915,  the  directors 
of  the  penitentiary,  acting  under  the 
authority  contained  in  §  641  of 
article  27  of  the  Code,  entered  into  a 
contract  with  the  Jones  Hollow 
Ware  Company  of  Baltimore  City,  a 
body  corporate,  the  appellant  in  this 
case,  by  which  the  directors  agreed, 
for  the  period  of  Ave  years,  com- 
mencing on  the  1st  of  December, 
1915,  "to  hire  to*'  that  company 
*'two  hundred  and  forty  (240)  male 
convicts  at  75  cents  per  day  for  each 
male  convict  up  to  the  number  of 
one  hundred  and  twenty  (120),  and 
seventy  cents  (70c)  per  day  for 
each  male  convict  in  excess  of  the 
first  one  hundred  and  twenty 
(120)."  The  contract  provided: 
"In  the  event  of  the  party  of  the 
first  part  (the  directors  of  the  peni- 
tentiary) becoming  short  of  con- 
victs, however,  and  thereby  being 
unable  to  furnish  the  complement  of 
convicts  under  this  contract  and 
under  other  contracts  for  the  hiring 
of  convicts,  then  it  is  understood 
that  it  is  to  furnish  to  the  said  party 
of  the  second  part  only  its  pro  rata 
of  convicts,  the  number  to  be  fur- 
nished them  and  other  contracts  to 
be  ratably  reduced.  It  is  also  under- 
stood and  agreed  that  during  the 
continuation  of  this  contract,  that, 
when  any  new  convicts  received  and 
confined  in  the  Maryland  peniten- 
tiary, after  the  1st  day  of  December, 
1915,  are  employed  under  this  con- 
tract, no  compensation  is  to  be  paid 
to  the  party  of  the  first  part  by  the 


party  of  the  second  part  for  the  la- 
bor of  said  new  convicts  for  the 
space  of  thirty  (30)  days  from  the 
date  of  their  first  employment,  un- 
less previous  service  or  emplo3rment 
on  this  kind  of  work  has  rendered 
said  new  convicts  familiar  with  the 
same." 

The  fourth  paragraph  of  the  con- 
tract is  as  follows:  "The  party  of 
the  first  part  also  agrees  to  rent  to 
the  party  of  the  second  part  the 
ground  floor  of  the  building  north  of 
the  warden's  oflftce;  the  entire  two- 
story  and  basement  building  west  of 
the  warden's  office,  with  the  one- 
story  building  immediately  north  of 
the  last  described  building*  (but  not 
to  include  any  part  of  the  building 
east  of  the  warden's  office) ,  together 
with  the  use  of  the  engine  and 
boiler  located  in  the  west  ¥dng,  and 
also  the  new  plain  one-story  brick 
building  heretofore  erected  by  them, 
for  the  sum  of  fourteen  hundred  and 
eighty  dollars  ($1,480)  per  annum, 
payable  monthly  in  cash;  and  the 
parties  of  the  second  part  further 
agree  to  furnish  stoves  and  fuel  for 
heating  and  to  keep  the  glass  in  the 
workshop  in  good  order,  and  to  keep 
and  leave  said  buildings,  engine, 
and  boilers  in  good  order,  damage 
by  fire  and  usual  wear  and  tear  ex- 
cepted. It  is  further  agreed  that  the 
parties  of  the  second  part  shall  pay 
the  sum  of  one  hundred  and  fifty 
dollars  ($150)  annually  for  water 
used  by  them,  said  sum  to  be  paid  on 
the  1st  day  of  March  of  each  year." 

By  the  sixth  paragraph  of  the  con- 
tract it  was  agreed  that  the  appel- 
lant should  have  the  exclusive  right 
to  carry  on  the  business  of  an  iron 
foundry  in  the  penitentiary  during 
the  term  of  the  contract.  The 
twelfth  paragraph  required  the  ap- 
pellant to  give  a  bond  in  the  pen- 
alty of  $20,000  for  the  faithful  per- 
formance of  the  contract,  and  by  the 
thirteenth  paragraph  it  was  agreed : 
"If  national  legislation  adversely  af- 
fects the  employment  of  contract 
convict  labor  in  the  penitentiary,  or 
interferes  with  the  disposal  of  the 
product  of  such  labor,  either  party 
shall  have  the  right  to  terminate 
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this  contract  by  giving  one  year's 
notice  in  writing  to  the  other." 

Shortly  after  the  execution  of 
the  contract  with  the  appellant,  the 
legislature  passed  the  Act  of  1916, 
chap.  556,  providing  for  the  ap- 
pointment of  the  "state  board  of 
prison  control,"  and  declaring  that 
"From  and  after  the  appointment 
and  qualification  of  the  said  state 
board  of  prison  control,  the  said  di- 
rectors of  the  Maryland  peniten- 
tiary and  the  board  of  managers 
of  the  Maryland  house  of  correc- 
tion shall  be  and  the  same  are  here- 
by dissolved  and  abolished."    §  627. 

Section  626  of  the  act  provided: 
"from  and  after  the  appointment 
and  qualification  of  said  board  of 
prison  control,  all  rights,  powers, 
duties,  functions,  liabilities,  obliga- 
tions, franchises,  privileges,  and 
property,  real  and  personal,  in  any 
wise  had,  enjoyed  or  held  by  or  vest- 
ed in  the  directors  of  the  Maryland 
penitentiary  or  the  board  of  mana- 
gers of  the  Maryland  house  of  cor- 
rection, shall  be  had,  enjoyed  and 
held  by  and  vested  in  the  said  state 
board  of  prison  control;  and,  from 
and  after  their  appointment  and 
qualification,  the  said  state  board  of 
prison  control  shall  be  in  all  respects 
successors  in  right,  title,  interest 
and  liability,  to  the  directors  of  the 
Maryland  penitentiary,  and  the 
board  of  managers  of  the  Maryland 
house  of  correction;  but  nothing  in 
this  act  shall  be  construed  to  impair 
or  abrogate  any  existing  contract." 

Section  628  gives  the  board  of 
prison  control  full  power  and  con- 
trol over  the  Maryland  penitentiary 
and  the  Maryland  house  of  correc- 
tion, and  declares  that  the  board 
"shall  have  any  and  all  incidental 
powers  and  authority  appropriate 
and  convenient  to  enable  the  said 
board  to  fully  discharge  the  powers 
of  management,  control,  supervi- 
sion, visitation  and  inquisition  con- 
ferred upon  them"  by  the  act.  Sec- 
tion 629  provides  that  the  title  to 
and  possession  of  all  the  property 
"appertaining  to"  the  Maryland 
penitentiary  and  Maryland  house  of 
correction  shall  vest  in  and  be  held 


by  the  state  board  of  prison  control^ 
as  trustees  for  the  state,  and  au- 
thorizes the  board,  with  the  consent 
of  the  board  of  public  works,  to  pur- 
chase or  otherwise  acquire  on  behalf 
of  the  state  any  real  property  ap- 
propriate to  the  needs  of  said  insti- 
tutions. Section  630  of  the  act  was 
as  follows:  "The  said  board  shall 
establish  and  maintain  a  system  of 
labor  for  prisoners  to  supersede  the 
present  system  of  contract  labor  in 
the  Maryland  penitentiary  and  the 
Maryland  house  of  correction,  as 
soon  as  it  shall  deem  the  same  ex- 
pedient and  proper,  and  in  case  said 
board  does  not  establish  such  a 
system  of  labor  before  the  conven- 
ing of  the  general  assembly  of  1918^ 
then  the  board  shall  report  to  such 
general  assembly  the  result  of  the 
investigation  of  the  subject,  and  any 
recommendations  which  it  may  deem 
desirable  to  make  thereon.  The 
said  board  shall  have  power  and  au- 
thority to  place  prisoners  at  labor 
upon  state  works  whenever  in  the 
judgment  of  said  board  the  same 
shall  be  expedient  and  proper,  upon 
such  terms  as  to  it  shall  seem  wise- 
The  said  board  is  hereby  directed  to 
provide,  whenever  in  its  judgment 
the  same  may  be  expedient,  such 
form  of  labor  as  will  offer  an  oppor- 
tunity to  prisoners  to  earn  a  surplus 
over  the  cost  of  their  maintenance 
to  the  state,  and  said  board  shall 
further  provide  in  its  discretion  for 
the  payment  of  any  surplus  so 
earned,  to  the  prisoner  earning  the 
same,  or  to  such  person  or  persons 
as  he  may  direct." 

In  accordance  with  §  630  of  the 
Act  of  1916,  chap.  556,  and  an  or- 
der passed  by  the  senate  of  Mary- 
land, the  state  board  of  prison  con- 
trol reported  to  the  general  assembly 
of  1918  that  there  were  853  prison- 
ers in  the  Maryland  penitentiary  on 
February  28,  1918,  and  that  of  that 
number  731  were  employed  by  con- 
tractors. Senate  Journal  1918,  531  • 
Thereafter  the  legislature  passed  the 
Act  of  1918,  chap.  354,  entitled: 
"An  Act  to  Repeal  and  Re-enact 
with  Amendments,  §§  626  and  630 
of  Article  27  of  the  Annotated  Code 
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of  Maryland,  Title  'Crimes  and  Pun- 
ishments/ Subtitle  'IIL  Places  of 
Reformation  and  Punishments/ 
Subhead  'The  State  Board  of  Prison 
Control/  as  the  Same  Were  Enact- 
ed by  Chapter  556  of  the  Acts  of 
the  General  Assembly  of  Maryland 
of  1916,  the  Said  Sections  as  Thus 
Amended  Relating  to  the  Establish- 
ment of  a  System  of  Labor  for  Pris- 
oners to  Supersede  the  Present  Sys- 
tem of  Contract  Labor  in  the  Mary- 
land Penitentiary  and  the  Maryland 
House  of  Correction/' 

The  only  amendment  made  by  the 
Act  of  1918  of  ^  626  as  enacted  by 
the  Act  of  1916  is  the  omission  from 
that  section  of  the  provision,  ''but 
nothing  in  this  act  shall  be  con- 
strued to  impair  or  abrogate  any  ex- 
isting contract/'  and  ttie  amend- 
ment of  §  630  consists  in  the  omis- 
sion of  the  words,  "and  in  case  said 
board  does  not  establish  such  a  sys- 
tem of  labor  before  the  convening 
of  the  general  assembly  of  1918, 
then  the  board  shall  report  to  such 
general  assembly  the  result  of  the 
investigation  of  the  subject,  and  any 
recommendations  which  it  may  deem 
desirable  to  make  thereon,"  and  the 
insertion,  in  their  place,  of  the  fol- 
lowing provision:  "And  the  board 
is  hereby  vested  with  all  power  and 
authority  necessary  to  that  end  and 
to  put  such  system  of  prison  labor 
when  established  into  operation  and 
effect/' 

The  legislature  also  passed  chap- 
ter 306  of  the  Acts  of  1918,  repeal- 
ing and  re-enacting  with  amend- 
ments §  61  of  article  91  of  the  Code, 
so  as  to  read  as  follows:  "61.  For 
the  purpose  of  building  and  con- 
structing or  maintaining  any  roads, 
bridges  and  highways  under  the  pro- 
visions of  this  act,  or  for  the  pur- 
pose of  working  in  any  stone  quarry 
operated  by  said  Commission  [State 
Roads  Commission],  the  said  Com- 
mission is  hereby  authorized  to  make 
requisitions  on  the  state  board  of 
prison  control  for  as  many  inmates 
of  the  Maryland  penitentiary  and 
the  Maryland  house  of  correction  as 
may  be  necessary  for  said  purpose ; 
and  the  said  state  board  of  prison 


10$  Atl.  tlk,) 

control  is  hereby  directed  to  furnish 
the  same  with  such  guards  or  keep* 
ers  as  can  be  spared  from  their 
duties  at  said  institutions;  and  any 
additional  guards  or  keepers  neces* 
sary  for  the  safekeeping  of  said  in- 
mates shall  be  furnished  and  ap- 
pointed by  said  Commission.  The 
said  Commission  shall  in  conjunc- 
tion with  the  aforesaid  state  board 
of  prison  control  provide  for  the 
maintenance  and  safe-keeping  of 
said  inmates  of  the  house  of  correc- 
tion and  the  Maryland  penitentiary 
while  so  employed." 

On  the  2d  of  October,  1918,  the 
Jones  Hollow  Ware  Company  filed 
in  circuit  court  No.  2  of  Baltimore 
city  its  bill  of  complaint  against 
Charles  T.  Crane  and  others,  con- 
stituting the  state  board  of  prison 
control,  and  the  State  Roads  Com- 
mission, in  which^  after  alleging 
that  it  was  a  corporation  duly  in- 
corporated under  the  general  incor- 
poration laws  of  the  state  for  the 
purpose  of  manufacturing  and  sell- 
ing hollow  ware  and  other  iron 
goods,  and  after  setting  out 'the  exe- 
cution  and  provisions  of  the  con- 
tract with  the  directors  of  the  Mary- 
land penitentiary  referred  to,  it 
alleges  that  in  order  to  enable  it  to 
perform  said  contract  the  plaintiff 
had  installed  and  maintained  in  the 
buildings  of  the  penitentiary,  ma- 
chinery, trucks,  and  other  foundry 
equipment  and  fixtures,  and  had 
constructed  and  maintained  perma- 
nent buildings  upon  the  peniten- 
tiary premises  to  the  value  of  $100,- 
000,  and  that,  relying  upon  the 
faithful  performance  of  the  contract 
by  the  directors  of  the  penitentiary 
and  the  state  board  of  prison  control 
it  had  obligated  and  bound  itself  by 
contracts  for  fuel  and  materials 
sufficient  to  enable  it  to  perform  its 
said  contract  and  certain  contracts 
by  which  it  had  bound  itself  for  the 
manufacture  and  delivery  of  cook- 
ing and  food  preserving  utensils, 
sanitary  .plumbing  fixtures,  and 
special  castings,  to  the  amount  of 
$157,000.  The  sixth  paragraph  of 
the  bill  alleges  that  notwithstanding 
the  contract  of  the  plaintiff  with  the 
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directors  of  the  penitentiary  had 
been  entered  into  by  said  directors, 
and  continued  by  the  state  board  of 
prison  control,  "for  commercial 
uses,  reasons,  and  purposes,  to  se* 
cure  the  moneys  and  revenue  issu- 
ing and  resulting  therefrom;  and 
notwithstanding  the  fact  that  prior, 
up  to  and  since  July  5,  1918,  there 
had  b%en  a  sufficient  number  of  con- 
victs committed  to  and  confined  in 
the  Maryland  penitentiary,  and  un- 
der the  control  and  direction  of  the 
state  board  of  prison  control,  .  .  . 
to  enable  them  to  furnish  the  plain* 
tiff  at  least  two  hundred  and  six- 
teen (216)  male  convicts  daily," 
under  the  terms  and  provisions  of 
the  contract,  nevertheless  the  state 
board  of  prison  control,  in  wilful 
disregard  of  its  obligations,  against 
the  protest  of  the  plaintiff,  and  to 
the  plaintiff's  irreparable  loss  and 
injury,  "and  for  commercial  and 
business  purposes  only,  and  for  the 
revenue  to  be  derived  therefrom, 
have  arbitrarily,  .  .  .  assuming 
the  right  so  to  do  under  the  provi- 
sions of  chapter  354  of  the  Acts  of 
the  General  Assembly  of  Maryland 
of  the  year  1918,  and  under  the  pro- 
visions of  chapter  306  of  the  Acts 
of  the  General  Assembly  of  Mary- 
land of  the  year  1918,  at  the  in- 
stance of  the  State  Roads  Commis- 
sion of  Maryland,  .  .  .  not  only 
refused  to  furnish  the  plaintiff  witii 
the  number  of  convicts  to  which  it 
is  entitled  in  accordance  with  the 
terms"  of  the  contract,  "but  have 
also,  purely  for  the  commercial  and 
business  purposes  aforesaid,  and  the 
revenue  to  be  derived  therefrom, 
since  July  5,  1918,  from  time  to 
time,  taken  out  of  the  plaintiff's 
foundry  in  the  penitentiary  sixty- 
six  (66)  or  more  convicts,  thus 
reducing  the  number  of  convicts  in 
the  plaintiff's  foundry  from  the 
number  of  221  on  July  5,  1918,  to 
155  or  less  on  September  30, 1918,  on 
which  last-mentioned  day  twenty- 
one  convicts  were  taken  from  the 
plaintiflf's  foundry  and  hired  out  to 
work  for  contractors  for  railroad 
companies,  and  put  to  work  for  con- 
tractors and  others  on  state  roads, 


.  .  .  the  larger  number  of  said 
convicts  80  taken  from  the  plaintifTs 
foundry  being  long-term  convicts, 
who,  under  the  long  and  careful 
tutelage  and  instruction  and  teach- 
ing of  the  plaintiff,  had  become  ex- 
pert and  skilled  molders  and  iron 
foundrymen,  whose  places  it  is  now 
imposjsible  for  the  plaintiff  to  fill 
from  the  men  left  it  up  to  this  time, 
and  whose  loss  to  the  plaintiff  is  ir-' 
reparable ;  and  whose  continued  ab- 
sence will  render  it  impossible  for 
the  plaintiff  to  fulfil  its  contracts 
and  meet  its  obligations/'  This 
paragraph  further  alleges  that  the 
plaintiff  is  credibly  informed  by  the 
officers  and  agents  of  the  state 
board  of  prison  control  in  the  pen- 
itentiary, that  said  board,  at  the  in- 
stance of  the  State  Boads  Commis- 
sion "and  otherwise,"  will  further 
reduce  and  curtail  the  number  of 
convicts  in  the  plaintiff's  foundry  in 
the  penitentiary  by  removing  them 
therefrom,  and,  "purely  for  com- 
mercial and  business  purposes  and 
the  increased  revenue  to  be  derived 
therefrom,  intend  to  hire  them  out 
and  put  them  to  work  for  con- 
tractors and  others  outside  of  the 
penitentiary." 

The  seventh  paragraph  alleges 
that  if  the  state  board  of  prison 
control,  "at  the  instance  of  the  State 
Roads  Commission,  or  otherwise, 
.  .  .  are  permitted  to  disregard" 
said  contract,  and  are  allowed  to  put 
to  work  outside  of  the  penitentiary 
"any  more  of  the  convicts  now  in  the 
plaintiff's  foundry  in  the  peniten- 
tiary, and  are  not  required  to  return 
to  the  plj^intifTs  foundry  the  long- 
term  men  heretofore  hired  out  and 
put  to  work  outside  of  the  peniten- 
tiary, and  the  twenty-one  men  con- 
victs taken  from  the  plaintiff's 
foundry  on  September  30,  1918,  the 
obligation  of  the  plaintiff's  contract 
with  the  state  board  of  prison  con- 
trol will  not  only  be  impaired  in 
contravention  of  plaintiff's  rights 
secured  to  it  by  §  10  of  article  1  of 
the  Constitution  of  the  United 
States,  prohibiting  any  state  to  pass 
any  law  impairing  the  obligation  of 
contracts,"  but  in  addition  thereto 
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the  plaintiif  would  thereby  suffer  ir- 
reparable damage  for  which  no  ade- 
quate redress  could  be  obtained  at 
law,  ''for  the  reason  that  the  convict 
labor  contracted  to  be  supplied  by 
the  defendants  to  the  plaintiff  in  its 
foundry  in  the  penitentiary  is  indis- 
pensable to  the  business  of  the  plain- 
tiff, and  the  plaintiff  could  not  other- 
wise obtain  labor  for  its  foundry  in 
the  penitentiary,  nor  has  it  a 
foundry,  nor  could  it.  now  obtain 
one,  outside  of  th^  penitentiary,  or 
labor  to  work  therein  even  if  it  had 
a  foundry  outside  of  the  peniten- 
tiary, and  fulfil  its  contracts  and 
obligations." 

The  prayers  of  the  bill  are : 

(1)  That  the  contract  may  be 
specifically  enforced  so  that  the 
state  board  of  prison  control  ''may 
be  required  to  furnish  the  plaintiff 
in  its  foundry  in  the  penitentiary 
the  number  of  convicts  under  their 
control  to  which  it  may  be  entitled 
under  and  by  the  terms''  of  the  con- 
tract, "including  the  return  to  the 
plaintiff's  foundry  in  the  peniten- 
tiary the  long-term  convicts  recent- 
ly removed  therefrom." 

(2)  That  the  state  board  of 
prison  pontrol  and  its  ofiicers,  etc., 
may  be  enjoined  "from  removing 
any  more  convicts  now  or  hereafter 
confined  or  committed  to  the  peni- 
tentiary, which  are  now  assigned  to 
work  in  plaintiff's  foundry  in  the 
penitentiary,  or  who  may  hereafter 
be  so  assigned,  for  the  purpose  of 
hiring  them  out  or  putting  them  to 
work  to  or  for  contractors  or  other 
persons  outside  of  the  penitentiary," 
and  that  the  State  Roads  Commis- 
sion, its  officers,  etc.,  may  be  en- 
joined .  "from  making  requisition 
upon,  or  otherwise  securing,  from 
the  state  board  of  prison  control, 
convicts  now  confined  in,  or  who 
may  hereafter  be  confined  in  or  com- 
mitted to,  the  Maryland  peniten- 
tiary, so  far  as  the  same  would  re- 
duce the  number  of  convicts  in 
plaintiff's  foundry." 

(3)  That  chapters  306  and  354  of 
the  Acts  of  1918  may  be  declared 
unconstitutional  and  void,  so  far  as 
they  may  be  construed  "as  author- 
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izing  and  empowering  the  state 
board  of  prison  control  to  Remove 
convicts  confined  in  and  committed 
to  the  Maryland  penitentiary  from 
the  plaintiff's  foundry  therein,  and 
not  to  comply  in  all  respects  with" 
said  contract,  "as  being  laws  im- 
pairing the  obligation  of  said  con- 
tract in  contravention  of  §  10  of 
article  1  of  the  Constitution  of  the 
United  States." 

The  defendants  demurred  to  the 
bill  on  the  ground  that  it  does  not 
state  such  a  case  as  entitled  the 
plaintiff  to  any  relief  against  the 
defendants,  and  is  bad  in  substance, 
and  this  appeal  is  from  the  decree 
of  the  court  below  sustaining  the  de- 
murrer and  dismissing  the  bill. 

The  power  and  authority  of  the 
directors  of  the  penitentiary,  under 
the  provisions  of  the  Code  then  in 
force,  to  make  the  contract  sought 
to  be  enforced  in  this  case,  is  not 
questioned.  Nor  can  it  be  doubted 
that  the  provision  of  the  Constitu- 
tion of  the  United  States  here  in- 
yoked  refers  to  con-  eon.«t»tio«.i 
tracts  between  m-  law— impairing 
dividuals  and  a  ^ii:rrlVr..l'.t 
state  as  well  as  -;JJ-*^. 
contracts  between 
individuals.  8  Cyc.  930;  Wolff  v. 
New  Orleans,  103  U.  S.  358,  26  L. 
ed.  395.  It  must  also  be  conceded 
that  the  things  complained  of  in  the 
bill  of  complaint  were  done  by  the 
state  board  of  prison  control  in  pur- 
suance of  the  power  and  authority 
supposed  to  be  vested  in  the  board 
by  chapters  306  and  354  of  the  Acts 
of  1918.  The  important  question, 
therefore,  to  be  determined  in  this 
case,  is  whether  the  contract  be- 
tween the  appellant  and  the  direct- 
ors of  the  penitentiary  is  one  with- 
in the  scope  and  purpose  of  the  con- 
stitutional restriction  relied  on  by 
the  appellant. 

It  is  said  in  21  R.  C.  L.  1168: 
"The  erection  and  operation  of 
prisons  and  jails  ...  is  a  purely 
governmental  function,  being  an  in- 
dispensable part  of  the  administra- 
tion of  the  criminal  law.  They  are 
a  part  of  the  police  system  for  the 
preservation  of  order  and  the  secur- 
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ity  of  society,  and  are  established  by 
the  state  in  the  exercise  of  its  sover- 
eign powers,  in  performance  of  its 
duty  to  provide  for  the  custody,  em- 
ployment, and  maintenance  of  con- 
victs.   They  are  a  public  necessity." 

Again  it  is  said  that  statutes  au- 
thorizing the  hiring  out  of  convicts 
are  constitutional,  and  that  among 
the  reasons  given  for  upholding  the 
right  of  the  state  to  so  provide  is 
"that  the  substitution  of  hard  labor 
outside  of  the  walls  of  the  prison 
when  the  convict's  condition  is 
normal,  where  he  has  fresh  air, 
pure  water,  and  wholesome  food, 
which  are  superior  advantages  over 
close  confinement,  is  a  humane  and 
ameliorating  policy  in  reference  to 
the  convict  himself,  as  well  as  a  more 
profitable  use  of  his  labor  for  the 
state."    21  R.  C.  L.  1186,  1187. 

In  the  Dartmouth  College  Case,  4 
Wheat.  518,  4  L.  ed.  629,  Mr.  Chief 
Justice  Marshall  said:  "That  the 
f  ramers  of  the  Constitution  .did  not 
intend  to  restrain  the  states  in  the 
regulation  of  their  civil  institutions, 
adopted  for  internal  government, 
and  that  the  instrument  they  have 
given  us  is  not  to  be  so  construed, 
may  be  admitted." 

In  the  case  of  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  ed. 
989,  it  is  said :  "All  rights  are  held 
subject  to  the  police  power  of  the 
state.  .  .  .  "Whatever  differences 
of  opinion  may  exist  as  to  the  ex- 
tent and  boundaries  of  the  police 
power,  and  however  difficult  it  may 
be  to  render  a  satisfactory  definition 
of  it,  there  seems  to  be  no  doubt  that 
it  does  extend  to  the  protection  of 
the  lives,  health,  and  property  of 
the  citizens,  and  to  the  preservation 
of  good  order  and  the  public  morals. 
The  legislature  cannot,  by  any  con- 
tract, devest  itself  of  the  power  to 
provide  for  these  objects.  They  be- 
long emphatically  to  that  class  of 
objects  which  demand  the  applica- 
tion of  the  maxim,  *Salus  populi  su- 
prema  lex;'  and  they  are  to  be  at- 
tained and  provided  for  by  such  ap- 
propriate means  as  the  legislative 
discretion  may  devise.    That  discre- 


tion can  no  more  be  bargained  away 
than  the  power  itself." 

The  principle  was  applied  in 
Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  24  L.  ed. 
1036,  where  it  was  claimed  that  an 
ordinance  passed  in  pursuance  of  an 
authority  to  define  and  abate  nuis- 
ances impaired  the  obligation  of  the 
contract  contained  in  the  charter  of 
the  Fertilizing  Company.  In  the 
case  of  Stone  v.  Mississippi,  101  U. 
S.  814,  25  L.  ed.  1079,  where  the 
legislature  of  Mississippi  in  1867,  in 
consideration  of  the  payment  of 
.  certain  sums,  granted  a  charter  to  a 
lottery  company  for  twenty-five 
years,  and  where  the  provisions  of 
a  Constitution  adopted  by  that  state 
in  1868  declared  that  no  lottery 
should  thereafter  be  drawn,  the  Su- 
preme Court  said :  "If  the  legisla- 
ture that  granted  this  charter  had 
the  power  to  bind  the  people  of  the 
state  and  all  succeeding  legislatures 
to  allow  the  corporation  to  continue 
its  corporate  business  during  the 
whole  term  of  its  authorized  exist- 
ence, there  is  no  doubt  about  the 
sufficiency  of  the  language  employed 
to  effect  that  object.  .  .  .  Wheth- 
er the  alleged  contract  exists,  there^ 
fore,  or  not,  depends  on  the  author- 
ity of  the  legislature  to  bind  the 
state  and  the  people  of  the  state 
in  that  way.  All  agree  that  the 
legislature  cannot  bargain  away 
the  police  power  of  a  state.  *Irrev- 
ocable  grants  of  property  and 
franchises  may  be  made  if  they  do 
not  impair  the  supreme  authority 
to  make  laws  for  the  right  govern- 
ment of  the  state ;  but  no  legislature 
can  curtail  the  power  of  its  succes- 
sors to  make  such  laws  as  they  may 
deem  proper  in  matters  of  police.' 
Metropolitan  Bd.  of  Excise  v.  Bar- 
rie,  34  N.  Y.  657 ;  Boyd  v.  Alabama, 
94  U.  S.  645,  24  L.  ed.  302.  .  .  • 
The  question  is  therefore  directly 
presented  whether,  in  view  of  these 
facts,  the  legislature  of  a  state  can, 
by  the  charter  of  a  lottery  company, 
defeat  the  will  of  the  people,  au- 
thoritatively expressed,  in  relation 
to  the  further  continuance  of  such 
business  in  their  midst.    We  think 
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it  cannot.  No  legislature  can  bar- 
gain away  the  public  health  or  the 
public  morals.  The  people  them- 
selves cannot  do  it,  much  less  their 
servants.  The  supervision  of  both 
these  subjects  of  governmental 
power  is  continuing  in  its  nature, 
and  they  are  to  be  dealt  with  as  the 
special  exigencies  of  the  moment 
may  require.  Government  is  organ- 
ized with  a  view  to  their  preserva- 
tion, and  cannot  devest  itself  of  the 
power  to  provide  for  them.  For 
this  purpose  the  largest  legislative 
discretion  is  allowed,  and  the  discre- 
tion cannot  be  parted  with  any  more 
than  the  power  itself.  .  .  .  The 
I)ower  of  governing  is  a  trust  com- 
mitted by  the  people  to  the  govern- 
ment, no  part  of  which  can  be  grant- 
ed away.  The  people,  in  their 
sovereign  capacity,  have  established 
their  agencies  for  the  preservation 
of  the  public  health  and  the  public 
morals,  and  the  protection  of  public 
and  private  rights.  These  several 
agencies  can  govern  according  to 
their  discretion,  if  within  the  scope 
of  their  general  authority,  while  in 
power;  but  they  cannot  give  away 
nor  sell  the  discretion  of  those  that 
are  to  come  after  them,  in  respect  to 
matters  the  government  of  which, 
from  the  very  nature  of  things,  must 
*vary  with  varying  circumstances.' '' 
In  the  case  of  Butchers'  Union  S. 
H.  &  L.  S.  L.  Co.  V.  Crescent  City 
L.  S.  L.  &  S.  H.  Co.  Ill  U.  S.  746, 
28  L.  ed.  585,  4  Sup.  Ct.  Rep.  662, 
the  court  had  to  pass  upon  the  valid- 
ity of  an  ordinance,  passed  in  pur- 
suance of  authority  conferred  by  the 
Constitution  adopted  by  the  state  of 
Louisiana  in  1879,  which  in  effect 
repealed  an  exclusive  privilege 
granted  to  the  appellee  by  the  legis- 
lature of  1869  for  stock  landing  and 
slaughter-houses  at  New  Orleans  for 
twenty-five  years.  The  court  held 
that  the  Constitution  of  1879  and 
the  ordinance  were  not  void  as  im- 
pairing the  obligations  of  the  con- 
tract, and  said :  "While  we  are  not 
prepared  to  say  that  the  legislature 
can  make  valid  contracts  on  no  sub- 
ject embraced  in  the  largest  defini- 
tion of  the  police  power,  we  think 
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that,  in  regard  to  two  subjects  so 
embraced,  it  cannot,  by  any  con- 
tract, limit  the  exercise  of  those 
.  powers  to  the  prejudice  of  the  gen- 
eral welfare.  These  are  the  public 
health  and  public  morals.  The 
preservation  of  these  is  so  necessary 
to  the  best  interests  of  social  organ- 
ization that  a  wise  policy  forbids 
the  legislative  body  to  devest  itself 
of  the  power  to  enact  laws  for  the 
preservation  of  health  and  the  re- 
pression of  crime." 

In  the  case  of  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup. 
Ct.  Rep.  357,  referring  to  the  limi- 
tations contained  in  the  Federal 
.  Constitution,  the  court  said  they 
were  not  "designed  to  interfere  with 
the  power  of  the  state,  sometimes 
termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health, 
peace,  morals,  education,  and  good 
order  of  the  people."  In  the  case  of 
New  Orleans  Gaslight  Co.  v.  Louis- 
iana Light  &  H.  P.  &  Mfg.  Co.  115 
U.  S.  650,  29  L.  ed.  516,  6  Sup.  Ct. 
Rep.  252,  the  contract  was  one  grow- 
ing out  of  a  grant  of  an  exclusive 
right  or  franchise  to  supply  gas  to  a 
municipality.  The  court  held  that 
it  was  protected  by  the  Constitution, 
and,  in  the  course  of  the  opinion  de- 
livered by  Mr.  Justice  Harlan,  said : 
"The  constitutional  prohibition  up- 
on state  laws  impairing  the  obliga- 
tion of  contracts  does  not  restrict 
the  power  of  the  state  to  protect  the 
public  health,  the  public  morals,  or 
the  public  safety,  as  the  one  or  the 
other  may  be  involved  in  the  execu- 
tion of  such  contracts.  Rights  and 
privileges  arising  from  contracts 
with  a  state  are  subject  to  regula- 
tions for  the  protection  of  the  pub- 
lic health,  the  public  morals,  and  the 
public  safety,  in  the  same  sense,  and 
to  the  same  extent,  as  are  all  con- 
tracts and  all  property,  whether 
owned  by  natural  persons  or  corpo- 
rations. Whatever,  therefore,  in  the 
manufacture  or  distribution  of  gas 
in  the  city  of  New  Orleans  proves  to 
be  injurious  to  the  public  health,  the 
public  comfort,  or  the  public  safety, 
may,  notwithstanding  the  exclusive 
grant  to  plaintiff,  be  prohibited  by 
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legislation,  or  by  municipal  ordi- 
nance passed  under  legislative  au- 
thority. It  cannot  be  said  with  pro- 
priety that  to  sustain  that  grant  is 
to  obstruct  the  staJte  in  the  exercise 
of  her  power  to  provide  for  the  pub- 
lic protection,  health,  and  safety. 
The  article  in  the  state  Constitution 
of  1879  in  relation  to  monopolies  is 
not  in  any  legal  sense  an  exercise  of 
the  police  power  for  the  preserva- 
tion of  the  public  health,  or  the  pro- 
motion of  the  public  safety ;  ror  the 
exclusiveness  of  a  grant  has  no  re- 
lation whatever  to  the  public  health, 
or  to  the  public  safety.  These  con- 
siderations depend  upon  the  nature 
of  the  business  or  duty  to  which  the 
grant  relates,  and  not  at  all  upon 
the  inquiry  whether  a  franchise  is 
exercised  by  one  rather  than  by 
many/' 

In  the  more  recent  case  of  Man- 
igault  V,  Springs,  199  U.  S.  473,  50 
L.  ed.  274,  26  Sup.  Ct.  Rep.  127,  de- 
cided in  1905,  the  court  said:  "It 
is  the  settled  law  of  this  court  that 
the  interdiction  of  statutes  impair- 
ing the  obligation  of  contracts  does 
not  prevent  the  state  from  exercis- 
ing such  powers  as  are  vested  in  it 
for  the  promotion  of  the  common 
weal,  or  are  necessary  for  the  gen- 
eral good  of  the  public,  though  con- 
tracts previously  entered  into  be- 
tween individuals  may  thereby  be 
affected.  This  power,  which  in  its 
various  ramifications  is  known  as 
the  police  power,  is  an  exercise  of 
the  sovereign  right  of  the  govern- 
ment to  protect  the  lives,  health, 
morals,  comfort,  and  general  wel- 
fare of  the  people,  and  is  paramount 
to  any  rights  under  contracts  be- 
tween individuals.  .  .  .  While 
this  power  is  subject  to  limitations 
in  certain  cases,  there  is  wide  dis- 
cretion on  the  part  of  the  legislature 
in  determining  what  is  and  what  is 
not  necessary — a  discretion  which 
courts  ordinarily  will  not  interfere 
with.  ...  It  .only  remains  to 
consider,  in  connection  with  this 
branch  of  the  case,  whether  the  act 
of  the  general  assembly  of  1903  was 
a  proper  exercise  of  the  police  power 
of  the  state.    Of  this  we  have  no 


doubt.  Although  it  was  not  an  exer- 
cise of  that  power  in  its  ordinarily 
accepted  sense  of  protecting  the 
health,  lives,  and  morals  of  the  com- 
munity, it  is  defensible  in  its  broad- 
er meaning  of  providing  for  the  gen- 
eral welfare  of  the  people,  by  the 
reclamation  of  swampy,  overflowed, 
and  infertile  lands,  and  the  erection 
of  dams,  levees,  and  dikes  for  that 
purpose." 

Turning  now  to  the  decisions  in 
this  state,  it  will  be  found  that  the 
decisions  we  have  referred  to  have 
been  frequently  quoted,  and  the 
principles  therein  announced  con- 
sistently applied.  In  the  case  of 
State  V.  Broadbelt,  89  Md.  565,  45 
L.R.A.  433,  73  Am.  St.  Rep.  201,  4a 
Atl.  775,  where  the  court  was  con- 
sidering an  act  prescribing  certain 
sanitary  regulations  to  be  observed 
by  dairymen  who  supplied  milk  to 
cities,  Chief  Judge  McSherry,  after 
stating  that  the  rights  of  property 
were  subject  to  the  power  of  the 
legislature  to  enact  reasonable  re- 
straints and  regulations  in  respect 
thereto,  said:  "This  power,  legiti- 
mately exercised,  can  neither  be 
limited  by  contract  nor  bartered 
away  by  legislation." 

iln  State  v.  Hyman,  98  Md.  596, 64 
L.R.A.  637,  57  Atl.  6,  1  Ann.  Csls. 
742,  where  the  court  was  passing 
upon  the  constitutionality  of  an  act 
providing  that  no  room  in  any  tene- 
ment or  dwelling  house  should  be 
used  for  the  manufacture  of  coats, 
vests,  trousers,  etc.,  until  a  permit 
was  obtained  from  the  chief  of  the 
bureau  of  industrial  statistics,  the 
court  held,  quoting  from  the  sylla- 
bus: "It  is  a  legitimate  and  im- 
portant function  of  the  state  to 
make  laws  to  preserve  and  protect 
the  public  health,  morals,  and 
safety,  and  in  regard  to  such  laws 
the  authority  of  the  state  is  com- 
plete, unqualified,  and  exclusive. 
This  power  can  neither  be  limited 
by  contract  nor  bartered  away  by 
legislation.  It  is  for  the  legislature 
to  determine  whether  particular  acts 
or  things  are  or  are  not  dangerous 
to  the  public  health  or  safety.  And 
if  a  statute  designed  to  protect  the 
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public  health  has  a  real  and  sub- 
stantial relation  to  this  power  of  the 
state,  the  courts  will  not  hold  it  to 
be  void  merely  because  it  is,  in  their 
judgment,  unreasonable  and  un- 
wise.'* 

In  the  case  of  Byrne  v.  Maryland 
Realty  Co.  129  Md.  202,  L.R.A. 
1917A,  1216,  98  Atl.  547,  Judge 
Burke,  speaking  for  the  court,  said : 
"All  uses  of  property  or  courses  of 
conduct  which  are  injurious  to  the 
health,  comfort,  safety,  and  welfare 
of  society  may  be  prohibited  under 
the  sovereign  power  of  the  state, 
even  though  the  exercise  of  such 
power  may  result  in  inconvenience 
or  loss  to  individuals.  In  this  re- 
spect individual  rights  must  be  sub- 
ordinate to  the  higher  rights  of  the 
public.  The  power  that  the  state 
may  exercise  in  this  regard  is  the 
overruling  law  of  necessity,  and  is 
founded  upon  the  maxim,  'Salus 
populi  est  suprema  lex.'  The  exist- 
ence and  exercise  of  this  power  are 
an  essential  attribute  of  sovereignty, 
and  the  establishment  of  govern- 
ment presupposes  that  the  individ- 
ual citizen  surrenders  all  private 
rights,  the  exercise  of  which  would 
prove  hurtful  to  the  citizens  gen- 
erally." 

In  the  case  of  Yeatman  v.  Towers, 
126  Md.  513,  P.U.R.1915E,  811,  95 
Atl.  158,  where  there  was  a  con- 
tract to  supply  water  to  dwelling 
houses  at  a  certain  rate,  and  where 
it  was  claimed  that  an  order  of  the 
Public  Service  Commission  had  the 
effect  of  impairing  the  obligation  of 
that  contract.  Judge  Stockbridge, 
speaking  for  the  court,  said :  "The 
true  principle,  which  must  control 
in  a  case  like  the  present,  is  that  laid 
down  in  Manigault  v.  Spring,  supra, 
in  the  following  language:  *It  is 
the  settled  law  of  this  court  that  the 
interdiction  of  statutes  impairing 
the  obligation  of  contracts  does  not 
prevent  the  state  from  exercising 
such  powers  as  are  vested  in  it  for 
the  promotion  of  the  common  weal, 
or  are  necessary  for  the  general 
good  of  the  public,  though  contracts 
previously  entered  into  between  in- 
dividuals may  thereby  be  affected. 


106  Atl.  274.) 

This  power,  which  in  its  various 
ramifications  is  known  as  the  police 
power,  is  an  exercise  of  the  sover- 
eign right  of  the  government  to  pro- 
tect the  lives,  health,  morals,  com- 
fort, and  general  welfare  of  the  peo- 
ple, and  is  paramount  to  any  rights 
under  contracts  between  individu- 
als.' " 

The  rule  applicable  to  contracts 
relating  to  matters  within  the  police 
power  of  the  state  has  been  applied 
to  contracts  for  hiring  of  convict 
labor.  It  is  said  in  12  C.  J.  1001 : 
"No  contract  can  be  made  by  the 
state  for  hiring  convict  labor  which 
will  deprive  the  state  of  its  police 
power  over  convicts,  and  statutes, 
therefore,  passed  in  the  exercise  of 
the  police  power  are  not  invalid  as 
impairing  the  obligation  of  prior 
contracts." 

And  it  is  said  in  13  C.  J.  927 : 
"But  inasmuch  as  the  state  cannot 
surrender  its  police  power  over  con- 
victs, prison  authorities  cannot 
make  contracts  for  convict  labor 
which  would  preclude  the  legisla- 
ture from  adopting  another  system, 
necessarily  interfering  with  the  exe- 
cution of  such  contracts;  and  con- 
tracts for  convict  labor  must  neces- 
sarily imply  a  right  of  the  legisla- 
ture to  change  its  policy  in  regard 
to  the  penal  system,  and  the  parties 
to  such  contracts  must  be  presumed 
to  know  that  such  changes  of  policy 
may  occur." 

In  the  case  of  Hancock  v.  Ewing, 
55  Mo.  101,  the  court  said:  "The 
question  is  whether  the  warden  of 
the  penitentiary,  or  the  supervisors, 
called  inspectors,  or  both,  can  make 
contracts  for  convict  labor  which 
will  preclude  the  legislature  from 
adopting  another  system  necessarily 
interfering  with  the  execution  of 
such  contracts,  and  we  are  clearly 
of  the  opinion  that  this  could  not  be 
done.  Such  contracts,  it  may  be 
conceded,  are  warranted  by  the  law, 
and  seem  in  various  instances  to 
have  been  made  antf  sanctioned  by 
the  legislature;  but  all  such  con- 
tracts must  necessarily  imply  a  right 
on  the  part  of  the  legislature  to 
change  its  policy  in  regard  to  the 
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penal  system.  This  is  a  necessary 
result  of  the  peculiar  character  of 
such  contracts.  It  may  be  that  the 
legislature  will  abolish  the  whole 
system  and  require  solitary  confine- 
ment without  labor,  as  we  know  is 
the  policy  of  some  states,  or  it  may 
happen  that  the  number  of  convicts 
will  not  enable  the  warden  to  fur- 
nish the  contractors  with  the  num- 
ber called  for  in  the  contract." 

In  Georgia  Penitentiary  Cos.  v. 
Nelms,  71  Ga.  301,  the  supreme 
court  of  that  state  held  that  the 
constitutional  restriction  against 
impairing  the  obligation  of  a  con- 
tract did  not  prevent  the  state  from 
changing  "its  penitentiary  system." 

No  one  will  deny  that  it  is  the 
duty  of  the  state,  in  the  exercise  of 
its  police  power,  to  provide  for  the 
custody  and  maintenance  of  con- 
victs as  an  essential  part  of  the  ad- 
ministration of  criminal  laws  enact- 
ed for  the  protection  of  the  public. 
It  would  seem  equally  clear  that  reg- 
ulations providing  for  the  release  of 
convicts  from  confinement  in  the 
prisons,  and  their  emplojrment  in  the 
open  air  outside  of  the  penitentiary, 
under  conditions  that  enable  them  to 
earn  for  their  own  benefit  some- 
thing beyond  the  cost  of  their  main- 
tenance, have  a  direct  relation  to 

the   public   welfare 

ra^r%"of%^o«v.VtT.  and    public    safety, 

the  preservation  of 
their  health  and  the  preservation  of 
public  morals.  It  is  the  duty  of  the 
state  to  make  all  reasonable  regu- 
lations for  the  preservation  of  their 
health,  and  the  public  have  a  direct 
interest  in  tjieir  moral  and  physical 
well-being.  The  state  cannot,  there- 
fore, by  contract  or  otherwise,  bar- 
ter away  its  duty  and  right  to  adopt 

such  measures  as 
it  may,  from  time 
to  time,  deem  ad- 
visable for  the  promotion  of  thofte 
ends. 

It  is  alleged  in  the  bill  that  the 
convicts  were  hired  out  to  contract- 
ors and  others  for  work  outside  of 
the  penitentiary,  for  commercial 
and  business  purposes,  in  order  to 
obtain  the  increase  in  revenue  there- 
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state— labor 
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from,  and  the  appellant  contends 
that  there  is  not  the  slightest  ground 
for  holding  that  the  acts  referred  to 
were    "necessary    for    the    public 
health,  safety,  morals,  or  welfare,  in 
the  sense  in  which  the  police  power 
may  be  used  to  override  constitu- 
tional     property      and      personal 
rights."    It  relies  upon  the  case  of 
Baltimore  &  O.  R.   Co.  v.  Waters, 
105  Md.  396,  12  L.R.A.(N.S.)  326, 
66  Atl.  685,  where  the  court  held 
that  the  charter  of  the  Baltimore  & 
Ohio  Railroad  Company  was  not  re- 
pealed by  the  Act  of  1906,  chap.  457, 
and  that  the  said  act  was  not  a  po- 
lice regulation  designed  to  protect 
the  public  health,  safety,  or  morals, 
but  was  enacted  in  the  interest  of 
property  owners  adjoining  the  lire 
of  the  proposed  lateral  road.    But 
in  that  case  Judge   Pearce   quoted 
the  statement  of  the  court  in  Loch- 
ner  v.  New  York,  198  U.  S.  45,  49 
L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133,  that  "the  purpose 
of  a  statute   must   be    determined 
from  the  natural  and  legal  effect  of 
the  language  employed ;  and  wheth- 
er it  is,  or  is  not,  repugnant  to  the 
Constitution  of  the   United   States, 
must  be  determined  from  the  natu- 
ral effect  of  such  statutes,  and  not 
from  their  proclaimed  purpose." 

In  the  case  at  bar  the  acte  in  ques- 
tion were  passed  in  reference  to  a 
matter  clearly  within  the  police 
power  of  the  state.  In  the  case  of 
State  V.  Hyman,  supra,  Chief  Judge 
McSherry,  speaking  for  the  court, 
said:  "Running  through  all  the 
cases,  both  Federal  and  state,  is  the 
doctrine  that  if  the  measure  de- 
signed for,  or  purporting  to  con- 
cern, the  protection  or  preservation 
of  the  public  health,  morals,  or 
safety,  is  one  which  has  a  real  and 
substantial  relation  to  the  police 
power,  then  no  matter  how  unrea- 
sonable or  how  unwise  the  measure 
itself  may  be,  it  is  not  for  the  ju- 
dicial tribunals  to  avoid  or  vacate  it 
upon  those  grounds.  ...  If  the 
act  has  a  real  and  substantial  rela- 
tion to  the  police  power,  no  inquiry 
as  to  its  unreasonableness  can  arise, 
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because  it  is  the  judgment  of  the 
lawmakers  and  not  of  the  courts 
Avhich  must  control;  and  if,  in  the 
judgment  of  the  former,  the  thing 
be  reasonable,  all  inquiry  on  that 
ground  by  the  latter  is  foreclosed." 
Upon  the  authorities  referred  to, 
and  for  the  reasons  stated,  we  hold 
that  the  acts  in  question  are  not  un- 
constitutional and  void  as  impair- 
ing the  obligation 
of  the  contract  here 
sought  to  be  en- 
forced, and  that  the 
appellant  is  not  en-* 
titled  to  a  decree  for  specific  per- 
formance of  that  contract  to  the  ex- 
tent of  depriving  the  state  board  of 


Constltiitional 
la>v— 4inpatrlnff 
obliAration  of 
CO  n  tract— 
conirtct  labor. 


prison  control  of  the  power  and 
authority  vested  in  said  board  by 
said  acts^  or  to  an  injunction  re- 
straining said  board  from  the  fur- 
ther exercise  of  such  power  and  au- 
thority. 

In  this  view  of  the  case,  it  is  not 
necessary  to  determine  whether  this 
is  a  suit  against  the  state,  or  wheth- 
er the  acts  referred  to  amount  to  a 
naked  breach  or  repudiation  of  the 
contract  in  question  as  distin- 
guished froni  an  impairment  of  the 
obligation  thereof  within  the  mean- 
ing of  the  Federal  Constitution,  or 
to  consider  the  other  questions  dis- 
cussed by  counsel^ 

Decree  affirmed,  with  costs. 


ANNOTATION. 


Impairmeiit  of 


This  note  does  not  include  cases 
where  the  contract  is  ended  pursuant 
to  a  provision  therein  for  its  annul- 
ment by  the  state.  See  F.  H.  Mills 
Co.  V.  State  (1906)  110  App.  Div.  843, 
97  N.  Y.  Supp.  676,  affirmed  in  (1907) 
187  N.  Y.  652,  80  N.  E.  1109.  Con- 
tracts for  the  hire  of  convicts,  made 
after  the  passage  of  an  act  providing 
for  the  annulment  of  such  contracts, 
are,  of  course,  subject  to  such  statute. 
See,  for  example,  Jefferson  County  v. 
Truss  (1888)  85  Ala.  486,  5  So.  86. 

Is  the  leasing  of  convict  labor  a 
matter  of  police  power?  Does  the 
abrogation  of  such  a  lease  impair 
the  obligation  of  the  contract?  May 
the  state  abrogate  the  contract  with- 
out compensation  ? 

In  Graham  v.  State  (1918)  —  S;  C. 
— ,  96  S.  E.  138,  where  the  court  sus- 
tained a  complaint  in  an  action 
brought  under  a  statute  authorizing 
one  whose  contract  for  the  hire  of  con- 
victs was  abrogated  by  the  legisla- 
ture to  bring  an  action  for  the  re- 
covery of  such  damages,  if  any,  as  he 
may  have  suffered  by  the  abrogation 
of  his  contract,  counsel  for  the  state 
demurred,  claiming  that:  "(1)  The 
provisions  of  the  law  relating  to  the 
care  and  employment  of  convicts  are 
embraced  within  the  police  power  of 
the  state;    (2)   that  the  contract  in 


of  convict  labor  contracts, 

question  was  tnade  subject  to  the 
right  of  the  state  to  exercise  such  po- 
lice power,  and  to  change  its  policy 
with  regard  to  its  penal  system  and 
the  employment  of  its  convicts;  and 
(3)  that  the  obligation  of  such  con- 
tract is  not  impaired  by  the  exercise 
of  such  powers,  and  plaintiff  has  sus- 
tained no  injury  in  consequence  of  the 
act  abolishing  the  said  hosiery  mill." 
The  court  said:  "The  first  two 
grounds  of  the  motion  are  scarcely  de- 
batable. The  propositions  therein 
stated  may  be  affirmed  upon  reason 
and  the  weight  of  authority.  The 
major  premise  of  the  third  proposition 
has  been  affirmed  and  denied  by  re- 
spectable authority."  It  was  unneces- 
sary, however,  for  the  court  to  con- 
sider the  questions  suggested  by  the 
last  ground  of  demurrer,  for  the  rea- 
son that  the  statute  under  which  the 
action  was  brought  was  construed  to 
waive,  not  only  the  state's  immunity 
from  suit,  but  also  the  defense  that 
the  contract  was  abrogated  in  the  ex- 
ercise of  a  sovereign  power  rightfully 
exercised.  In  this  connection,  the 
court  said  that  even  if  it  be  conceded 
that  the  contract  was  rightly  rescind- 
ed in  the  exercise  of  the  power  im- 
pliedly reserved  to  the  state,  and 
therefore  sheared  of  its  legal  obliga- 
tion,   the    circumstances    may    have 
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given  rise  to  a  moral  obligation  to 
compensate  the  plaintiff  for' the  dam- 
age thereby  done  him,  which  the  state 
unquestionably  had  the  right  to  recog- 
nize. 

It  will  be  observed  that  in  the  re- 
ported case  (Jones  Hollow  Ware  Co. 
V.  Crane,  ante,  1658)  it  is  held  that 
after  a  contract  for  the  hire  of  con- 
victs for  indoor  work  has  been  law- 
fully made  by  the  directors  of  a  state 
penitentiary,  the  legislature  may,  by 
act,  supersede  the  board  by  a  new 
board,  and  give  it  power  to  abrogate 
the  contract  by  the  hire  of  convicts  to 
outdoor  employments ;  that  such  act  is 
not  void  as  impairing  the  obligation  of 
the  contract;  and  that  the  hirer  may 
not  have  his  contract  enforced,  for  the 
reason  that  the  act  authorizing  the  ab- 
rogation of  the  contract  was  an  exer- 
cise of  the  police  power. 

In  Hancock  v.  Ewing  (1874)  55  Mo. 
101,  quoted  from  Jones  Hollow  Ware 
Co.  V.  Crane,  the  management  of  the 
penitentiary  was  by  the  new  act 
taken  from  the  state  officials,  and  the 
penitentiary  was  leased.  The  court 
said:  "If  the  plaintiffs  by  this  sus- 
tained a  loss,  they  undoubtedly  have 
a  claim  against  the  state;  but  such  a 
claim  it  is  not  in  the  province  of  the 
courts  to  allow,  much  less  can  the 
courts  interfere  by  injunction  to  pre- 
vent the  execution  of  the  law." 

But  in  Georgia  Penitentiary  Cos.  v. 
Nelms  (1883)  71  Ga.  301,  it  was  held 
that  a  state,  having  made  a  contract 
for  the  leasing  of  its  convicts  reserv- 
ing the  police  power  over  them,  can- 
not pass  thereafter  a  valid  act  direct- 
ing the  leasing  of  part  of  the  convicts 
otherwise.  The  court  said:  "We  find 
that  the  state,  through  its  chief  execu- 
tive, has  leased  its  convicts  for  twenty 
years,  and  is  to  receive  $25,000  per 
annum.  Whether  the  contract  thus 
made  was  proper,  or  whether  now  one 
more  remunerative  to  the  state  could 
be  made,  are  considerations  by  which 
this  court  cannot  afford  to  be  in- 
fluenced ;  it  is  the  mission  of  the  courts 
to  enforce,  and  not  to  make,  contracts. 
The  state  can  change  its  penitentiary 
system;  can  change  its  modes  of  pun- 
ishment, may  reduce  felonies  to  mis- 
demeanors,   or    make,    prospectively, 


misdemeanors  felonies ;  but  as  long  as 
the  state  continues  its  present  system 
and  modes  of  punishment,  contracts 
made,  in  having  the  same  enforced, 
are  binding  on  the  state.  If  this  were 
not  so,  with  what  claim  of  right  or 
degree  of  propriety  could  the  state  in- 
sist that  the  lessees  should  perform 
their  part  of  the  contracts,  as  herein- 
before set  forth?" 

In  People  ex  rel.  McCauley  v.  Brooks 
(1860)  16  Cal.  11,  it  was  held  that  the 
state  may  not  impair  the  obligation  of 
her  contract  of  lease  of  convict  labor. 
Field,  Ch.  J.,  said:  "Rights  of  prop- 
erty once  vested  under  contracts, 
whether  between  individuals  or  be- 
tween the  state  and  individuals,  can- 
not be  frittered  away  by  legislation. 
They  have  the  protection  of  both  the 
Federal  and  state  Constitutions.  If 
the  state  desire  to  resume  the  posses- 
sion of  the  state  prison,  and  the  con- 
trol of  the.  convicts,  she  can  do  so 
only  in  one  way, — by  compensation,  as 
is  required  in  all  cases  where  private 
property  is  taken  for  public  use.  The 
leasehold  interest  is  as  much  property 
for  which  compensation  is  to  be  made 
before  it  can  be  subjected  to  the  uses 
of  the  state  as  are  lands  held  in  fee.'* 

It  has  also  been  held  that  the  man- 
ner of  employing  convicts  is  not  em- 
braced within  the  police  power.  Thus, 
in  Bronk  v.  Barckley  (1897)  13  App. 
Div.  72,  43  N.  Y.  Supp.  400,  it  was 
held  that  it  could  not  be  said  that  a 
new  state  "Constitution,  regulating 
the  manner  of  employing  state  pris- 
oners confined  in  its  penal  institu- 
tions, affects  the  public  health,  morals, 
comfort,  or  safety.  Hence,  it  should 
not  be  given  a  retrospective  operation, 
so  as  to  nullify  a  contract  authorized 
by  the  state  and  adopted  by  it  prior 
to  the  enactment  of  the  new  Constitu- 
tion." 

The  foregoing  statement  of  Chief 
Justice  Field  in  People  ex  rel.  Mc- 
Cauley V.  Brooks  (Cal.)  supra,  would 
seem  to  be  unanswerable.  If  the  sov- 
ereign power  desires  to  take  propertj% 
for  a  public  purpose,  it  takes  it,  but 
the  constitutions  declare  that  there 
must  be  compensation. 

The  following  two  cases,  while  not 
relating  to   statutory   impairment   of 
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obligation,  may  be  referred  to  in  this 
connection. 

In  Porter  v.  Haight  (1873)  45  Cal. 
631,  it  was  held  that  a  board  of  direc- 
tors of  state  prisons,  having  inferen- 
tial authority  to  hire  out  the  labor  of 
convicts,  have  no  power  "to  enter  into 
any  contract  for  the  employment  of 
convict  labor,  or  for  any  other  pur- 
pose, that  would  deprive  them  in  any 
degree  of  the  full  and  exclusive  con- 
trol of  the  prisoners  and  prison  labor, 
or  of  the  grounds,  buildings,  and  prop- 
erty, with  which  they  are  charged  by" 
statute ;  and  "if  at  any  time  after  the 
making  of  a  contract  originally  free 
from  the  vice  we  have  mentioned,  cir- 
cumstances should  arise  which  would, 
in  the  judgment  of  the  directors,  ren- 
der the  continuance  of  the  contract 
incompatible  with  the  safety  of  the 
convicts,  or  the  proper  management 
of  the  prison,  it  would  be  their  right 
^nd  duty  to  terminate  it.  This  is  a 
power  of  which  they  cannot  deprive 
themselves  by  contract.  It  is  imposed 
upon  the  board  by  the  act  which  cre- 
ated it."  In  that  case,  the  contractor 
had  sued  the  board.    The  court  said: 


"The  plaintiff  ia  not  left  without  rem- 
edy. His  remedy,  however,  as  was 
held  by  the  court  below,  is,  in  fact, 
only  against  the  state."  The  court 
does  not  refer  to  People  ex  rel.  Mc- 
Cauley  v.  Brooks  (Cal.)  supra. 

In  refusing  a  mandamus  to  compel 
a  state  board  of  public  lands  and 
buildings  to  perform  a  contract  for 
the  hiring  of  convict  labor,  the 
Nebraska  court  said:  "The  state, 
like  an  individual  or  private  corpora- 
tion, may  refuse  to  keep  its  engage- 
ments; and  the  board  of  public  lands 
and  buildings,  as  a  governmental 
agency  having  plenary  authority  in  all 
matters  pertaining  to  the  control  and 
management  of  the  penitentiary,  is 
vested  with  power  to  determine  wheth- 
er the  state  will  perform  or  refuse  to 
perform  its  contracts  for  the  leasing 
of  convict  labor.  The  action  of  the 
members  of  the  board  in  the  matter 
is  the  action  of  the  state;  their  deter- 
mination is  its  determination."  State 
ex  rel.  Davis  v.  Mortensen  (1903)  69 
Neb.  876,  95  N.  W.  831,  5  Ann.  Cas. 
291.  B.  B.  B. 


RE  ESTATE  OF  MARY  ARKWRIGHT  HUTTON,  Deceased. 
W.  H.  WINFREE,  Guardian  ad  Litem  of  Lillian  Dorothy  Arkwright,  Appt. 

Jfetshington  Supreme  Court  (Dept.  J9^o.  2)^Mayi^l,  1919. 

(—  Wash.  — ,  180  Pac.  882.) 

Will  —  right  of  children  of  deceased  child  —  application  of  statute. 

1.  A  devise  to  the  children  of  a  deceased  person  will  not  pass  to  children 
of  a  child  dead  at  the  time  the  will  was  made,  to  the  knowledge  of  testa- 
tor, leaving  surviving  brothers  and  sisters,  under  a  statute  providing  that 
when  any  estate  shall  be  devised  to  any  child,  and  such  devisee  shall  die 
before  testator,  having  lineal  descendants,  such  descendants  shall  take  the 
property  which  such  devisee  would  have  taken  had  he  survived  the  testa- 
tor. 

[See  note  on  this  question  beginning  on  page  1682.] 


—  children  as  grandchildren. 

2.  The  word  "children"  does  not,  in 
its  ordinary  acceptation  as  used  in  a 
will,  include  grandchildren. 

Costs  —  allowance  to  defeated  party. 

3.  An  allowance  of  costs  and  coun- 
sel fees  upon  appeal  cannot  be  made 


to  a  minor  defendant  in  a  suit  by  an 
administrator  to  determine  such  mi- 
nor's rights  under  a  will,  in  case  of 
affirmance  of  a  decree  denying  the  mi- 
nor's claim,  although  the  appeal  was 
justified. 

[See  7  R.  C.  L.  800-802.] 
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Appeal  by  guardian  ad  litem  from  a  decree  of  the  Superior  Court  for 
Spokane  County  (Oswald,  J.)  in  favor  of  the  executor  of  the  estate  of 
Mary  Arkwright,  deceased,  in  a  proceeding  to  determine  who  was  entitled 
to  take  under  the  nonintervention  will  left  by  her.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  H.  Winfree  for  appellant:  Parker,  J.,  delivered  the  opinion 

The  court  erred  in  concluding  and     of  the  court: 


decreeing  that  the  minor,  Lillian  Dor- 
othy Arkwright,  took  nothing  under 

the  will. 

Kehl  v.  Taylor,  275  111.  346,  114  N. 
E.  125,  Ann.  Gas.  1918D,  948;  Barnes 
v.  Huson,  60  Barb.  598;  Nutter  v. 
Vickery,  64  Me.  490;  Bray  v.  Pullen, 
84  Me.  185,  24  Atl.  811;  Minter's  Ap- 
peal, 40  Pa.  Ill ;  Bradley's  Estate,  166 
Pa.  300,  31  Atl.  96;  Cheney  v.  Selman, 
71  Ga.  384 ;  Darden  v.  Harrill,  10  Lea, 
421 ;  Wildberger  v.  Cheek,  94  Va.  517, 
27  S.  E.  441;  Jamison  v.  Hay,  46  Mo. 
546 ;  Chenault  v.  Chenault,  88  Ky.  83, 
11  S.  W.  424;  Strong  v.  Smith,  84 
Mich.  567,  48  N.  W.  183;  Rowland  v. 
Slade,  155  Mass.  415,  29  N.  E.  631; 
Pimel  v.  Betjemann,  183  N.  Y.  194,  2 
L.R.A.(N.S.)  580,  76  N.  E.  157,  5  Ann. 
Cas.  239;  Davie  v.  Wynn,  80  Ga.  673, 
6  S.  E.  183 ;  Re  Roberts,  84  Wash.  163, 
146  Pac.  398;  Rudolph  v.  Rudolph, 
207  111.  266,  99  Am.  St.  Rep.  211,  69 
N.  E.  834 ;  Moses  v.  Allen,  81  Me.  268, 
17  Atl.  66;  Guitar  v.  Gordon,  17  Mo. 
408;  Woolley  v.  Paxson,  46  Ohio  St. 
307,  24  N.  E.  599. 

Messrs.  Luby  &  Pearson,  for  re- 
spondent : 

Lillian  Dorothy  Arkwright  is  not  a 
direct  legatee  and  devisee. 

Re  Roberts,  84  Wash.  163,  146  Pac. 
398 ;  40  Cyc.  1448 ;  2  Alexander,  Wills, 
1222,  and  cases  cited;  Hunt's  Estate, 
133  Pa.  260,  19  Am.  St.  Rep.  640,  19 
Atl.  548. 

Neither  is  she  an  indirect  benefi- 
ciary. 

2  Alexander,  Wills,  1101,  1284;  Re 
Tamargo,  220  N.  Y.  225,  115  N.  E. 
462 ;  Rowland  v.  Slade,  155  Mass.  415, 
29  N.  E.  631;  White  v.  Massachusetts 
Institute  of  Technology,  171  Mass.  84, 
50  N.  E.  512;  Nicholson  v.  Nicholson, 
115  Iowa,  493,  91  Am.  St.  Rep.  175,  88 
N.  W.  1064;  Pimel  v.  Betjemann,  5 
Ann.  Cas.  239,  and  note,  183  N.  Y.  194, 
2  L.R.A.(N.S.)  580,  76  N.  E.  157;  Almy 
V.  Jones,  17  R.  I.  265,  12  L.R.A.  414, 
21  Atl.  616;  Re  Turner,  208  N.  Y.  261, 
101  N.  E.  905,  Ann.  Cas.  1914D,  245; 
Re  Ross,  140  Cal.  282,  73  Pac.  976; 
Re  Matthews,  176  Cal.  576,  169  Pac. 
233. 


Mary  Arkwright  Hutton  died  in 
Spokane  county  on  October  6,  1915, 
being  then  a  resident  of  that  county. 
She  left  a  nonintervention  will, 
which  was  made  by  her  on  Decem- 
ber 2,  1913,  naming  her  husband,  L. 
W.  Hutton,  executor  thereof.  She 
made  no  testamentary  disposition  of 
her  property  other  than  as  evi- 
denced by  the  following  language 
found  in  her  will : 

"First.  I  give  and  bequeath  unto 
my  half  sister,  Eliza  Grombacher, 
of  Cleveland,  Ohio,  tihe  sum  of 
$1,000. 

"Second.  I  give  and  bequeath 
unto  my  half  brother,  Lyman  B. 
Arkwright,  of  Youngstown,  Ohio, 
the  sum  of  $1,000. 

"Third.  I  give  and  bequeath  unto 
my  half  brother,  Delaney  Ark- 
wright, of  Youngstown,  Ohio,  the 
sum  of  $1,000. 

"Fourth.  I  give  and  bequeath 
unto  the  children  of  my  deceased 
half  brother,  William  Arkwright, 
late  of  Youngstown,  Ohio,  the  sum 
of  $1,000. 

"Fifth-  I  direct  my  executor, 
hereinafter  named,  to  contribute 
out  of  the  funds  belonging  to  my  es- 
tate the  sum  of  $5,000  toward  the 
completion  of  a  labor  temple  in  the 
city  of  Spokane,  Washington,  pay- 
able at  his  discretion  when  such 
temple  shall  have  been  substantially 
constructed. 

"Sixth.  All  the  rest,  residue,  and 
remainder  of  my  estate,  both  real 
and  personal,  wherever  situated,  I 
give,  devise  and  bequeath  to  my  hus- 
band, L.  W.  Hutton,  with  full  pow- 
er to  use,  retain,  hold,  manage,  in- 
vest, and  keep  the  same  invested, 
and  receive  and  retain  the  rents,  is- 
sues, and  profits  thereof,  for  and 
during  the  term  of  his  natural  life, 
if  he  should  so  long  remain  my 
widower,  and  upon  his  remarriage 
or  death,  or  in  case  he  shall  not  sur- 
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(—  wash.  — , 

vive  me,  I  give,  devise  and  bequeath 
to  the  said  Eliza  Grombacher,  to  the 
said  Lyman  B.  Arkwright,  to  the 
said  Delaney  Arkwright,  and  to  the 
children  of  the  said  Wihiam  ArK- 
Wright,  each  an  undivided  one 
fourth  part  thereof  absolutely  and 
in  fee." 

William  Arwkright,  the  deceased 
half  brother  of  Mrs.  Hutton,  named 
in  the  fourth  and  sixth  paragraphs 
of  her  will,  died  long  prior  to  her 
decease,  leaving  several  children, 
one  of  whom,  named  Lyman  Ark- 
wright, died  on  August  19,  1904, 
which  date,  it  will  be  noticed,  was 
some  nine  years  prior  to  the  mak- 
ing of  the  will  by  Mrs.  Hutton.  At 
the  time  of  and  long  prior  to  the 
making  of  her  will,  Mrs.  Hutton 
was  fully  advised  and  well  knew 
that  Ljrman  Arkwright,  the  son  of 
her  deceased  half  brother,  William 
Arkwright,  had  died  in  the  year 
1904.  Lyman  Arkwright  left  a 
daughter,  Lillian  Dorothy  Ark- 
wright, the  grandniece  of  Mrs.  Hut- 
ton. L.  W.  Hutton,  the  executor, 
acquired  the  entire  interest  of  each 
and  all  of  the  legatees  and  devisees 
entitled  to  take  under  the  will,  ex- 
cept the  possible  interest  which 
Lillian  Dorothy  Arkwright  might 
take  by  virtue  of  being  a  daughter 
of  Ljnnan  Arkwright.  L.  W.  Hut- 
ton, the  executor,  having  fully  ad- 
ministered the  estate,  and  being  de- 
sirous of  having  the  question  of 
whether  or  not  Lillian  Dorothy  Ark- 
wright shall  take  under  the  will,  on 
March  27,  1918,  filed  in  the  probate 
proceeding  in  the  superior  court 
for  Spokane  county,  wherein  the 
will  had  been  proved  and  the  estate 
administered,  in  so  far  as  it  was 
necessary  to  be  administered  under 
the  direction  of  the  court,  his  peti- 
tion for  the  distribution  of  the  re- 
maining property  of  the  estate  to 
himself  as  legatee  and  devisee  under 
the  will,  and  as  assignee  of  the  en- 
tire interest  of  each  and  all  of  the 
other  legatees  and  devisees  entitled 
to  take  under  the  will,  alleging  that 
he  is  advised  and  believes  that  Lil- 
lian Dorothy  Arkwright  took  no  es- 
tate by  the  terms  of  the  will,  and 
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has  no  interest  in  the  estate.  This 
petition  was  filed  in  pursuance  of  § 
92  of  our  new  Probate  Code  (Laws 
of  1917,  p.  666),  providing  for  the 
rendering  of  a  decree  determining 
who  is  entitled  to*  take  under  a  non- 
intervention will.  The  matter  of 
distribution  presented  by  the  peti- 
tion coming  on  for  hearing  in  the 
superior  court,  timely  notice  there- 
of having  been  given,  and  a  guardi- 
an ad  litem  to  represent  Lillian 
Dorothy  Arkwright,  who  is  a  min- 
or, having  been  appointed,  evidence 
was  introduced  which,  taken  with 
the  record  in  the  proceeding  already 
made,  shows  the  facts  as  above  sum- 
marized ;  and,  the  matter  being  sub-* 
mitted  for  final  decision  upon  the 
merits,  the  court  decreed  distribu- 
tion of  the  remaining  property  of 
the  estate,  as  prayed  for  by  L.  W. 
Hutton  as  executor  and  individual- 
ly, the  court  holding  that  Mary  Ark- 
wright Hutton,  deceased,  "did  not 
intend  or  purpose  to  make  either  the 
said  Lyman  Arkwright  or  the  said 
Lillian  Dorothy  Arkwright  a  bene- 
ficiary of  her  said  will,  and  that  the 
said  Lillian  Dorothy  Arkwright 
took  and  takes  no  estate  or  interest 
thereunder  either  in  her  own  right 
or  as  sole  lineal  descendant  of  the 
said  Lyman  Arkwright."  From  this 
disposition  of  the  matter,  the 
guardian  ad  litem  of  Lillian  Dorothy 
Arkwright  has,  in  her  behalf,  ap- 
pealed to  this  court. 

Counsel  for  appellant  Lillian 
Dorothy  Arkwright  contends  that 
she  is  entitled  to  take  in  the  place  of 
her  father,  Lyman  Arkwright,  un- 
der the  will  of  her  great-aunt,  Mary 
Arkwright  Hutton,  by  virtue  of  § 
1328,  Rem.  Code,  which  reads: 
"When  any  estate  shall  be  devised 
to  any  child,  grandchild,  or  other 
relative  of  the  testator,  and  such 
devisee  shall  die  before  the  testator, 
having  lineal  descendants,  such 
descendants  shall  take  the  estate, 
real  and  personal,  as  such  devisee 
would  have  done  in  case  he  had  sur- 
vived the  testator." 

Had  the  appellant's  father,  Lyman 
Arkwright,  been  living  at  the  time 
of  the  making  of  the  will  by  Mrs. 
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Hutton,  he  being  a  son  of  WiUiam 
Arkwright,  the  deceased  half  broth- 
er of  Mrs.  Hutton,  whose  children 
are  designated  as  beneficiaries  in 
the  fourth  and  sixth  paragraphs  of 
the  will,  this  contention  would  seem 
to  be  well  grounded.  Or  had  Mrs. 
Hutton  in  her  will  designated  her 
nephew  Lyman  Arkwright  by  name, 
or  in  some  other  manner  specifically 
pointed  him  out  as  a  beneficiary  un- 
der her  will,  though  then  knowing 
that  he  was  dead,  it  would  also  seem, 
under  the  weight  of  modem  author- 
ity, that  appellant  would  take  in  his 
place.  But  such  is  not  our  problem 
here  to  be  solved.  We  are  dealing 
with  a  gift  to  a  class,  designated  in 
the  will  as  "the  children  of  my  de- 
ceased half  brother,  William  Ark- 
wright;" the  testatrix  knowing  at 
the  time  of  making  the  will  that 
there  were  several  children  of  Wil- 
liam Arkwright  then  living,  and 
knowing  that  one,  appellant's 
father,  was  then  dead.  The  real 
question  here  to  be  answered  is: 
Did  Mrs.  Hutton  intend  to  include  in 
the  class  she  designated  as  "the 
children  of  my  deceased  half  broth- 
er, William  Arkwright,"  the  then 
deceased  son  of  William  Arkwright, 
to  wit,  Lyman  Arkwright,  the  father 
of  appellant?  The  correct  answer 
to  this  question  will  become  decisive 
of  this  case,  for,  under  §  1328,  Rem. 
Code,  appellant's  right  to  take  de- 
pends upon  her  right  of  substitu- 
tion in  the  place  of  one  of  the  class 
designated  by  Mrs.  Hutton  in  the 
will  by  the  language  above  quoted. 

We  do  not  understand  counsel  for 
appellant  to  here  contend  that  the 
language,  "the  children  of  my  de- 
ceased half  brother  William  Ark- 
wright," as  used  in  the  will  by  Mrs. 
Hutton,  includes  "grandchildren"  of 
her  deceased  half  brother.  Indeed 
we  think  there  would  be  no  sound 
ground  upon  which  to  rest  any  such 
contention,  since  manifestly  the 
word  "children"  was  used  in  the 
will  in  its  ordinarily  accepted  mean- 
ing, which  does  not  include  grand- 
children. 40  Cyc.  1488 ;  Re  Roberts, 
84  Wash.  163,  146  Pac.  398. 

It  is  therefore  plain,  we  think, 


that  appellant  can  take  under  the 
will,  if  at  all,  only  as  she  may  be 
substituted  for  one  of  the  class  des- 
ignated by  the  language  of  the  will 
above  quoted.  So  the  question  re- 
mains: Was  her  father,  Lyman 
Arkwright,  who  was  the  deceased 
son  of  William  Arkwright,  at  the 
time  of  the  making  of  the  will  by 
Mrs.  Hutton,  intended  by  her  to  be 
a  member  of  the  class  of  bene- 
ficiaries designated  in  her  will,  as 
though. he  were  living  at  the  time 
she  made  the  will  ? 

It  was  the  rule  of  the  common 
law,  in  the  absence  of  any  statute 
similar  to  §  1328,  Rem.  Code,  that 
a  legacy  or  devise  to  a  person  de- 
ceased at  the  time  of  the  making  of 
the  will  was  void  ab  initio,  and  that 
a  bequest  or  devise  to  a  person  who 
died  after  the  making  of  the  will, 
and  before  the  death  of  the  testator, 
would  lapse,  so  that  no  one  could 
take  thereunder.  2  Alexander, 
Wills,  1101;  1  Jarman,  Wills,  6th 
ed.  423 ;  40  Cyc.  1052,  1925. 

Some  of  ihe  American  courts  have 
noticed  and  have  been  somewhat 
influenced  by  the  distinction  recog- 
nized at  common  law  between  void 
and  lapsed  legacies  and  devises,  in 
their  application  of  statutes  similar 
to  §  1328,  Rem.  Code,  which  now 
exists  in  most,  if  not  all,  of  our 
states.  It  seems,  however,  that  the 
present  view  of  such  statutes, 
adopted  by  a  majority  of  the  courts, 
is  that,  when  the  legacy  or  devise  is 
to  a  person  named,  or  otherwise 
specifically  designated  in  the  will, 
who  is  dead,  and  even  known  by  the 
testator  to  be  dead  at  the  time  of 
the  making  of  the  will,  the  legacy  or 
devise  is  not  void,  in  the  sense  that 
those  whom  the  statute  substitutes 
for  the  deceased  devisee  or  legatee 
shall  not  be  permitted  to  take  under 
the  will.  In  other  words,  the  major- 
ity rule  seems  to  be  that  in  the  ap- 
plication of  such  statutes  there  is 
no  occasion  for  making  any  distinc- 
tion between  void  and  lapsed  lega- 
cies, in  so  far  as  the  rights  of  those 
whom  the  statute  substitutes  in  the 
place  of  the  deceased  legatees  or 
devisees  are  concerned.     Pimel  v. 
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Betjemann,  183  N.  Y.  194,  2  L.R.A. 
(N.S.)  580,  76  N.  E.  157,  5  Ann. 
Cas.  239.  Counsel  for  appellant  in- 
voke this  view  of  the  statute,  and 
seem  to  argue  that  it  is  of  controlling 
force  in  our  present  inquiry.  We 
•may  concede  that  there  should  no 
longer  be  any  distinction  between 
void  and  lapsed  legacies  or  devises, 
in  determining  the  application  of  § 
1328,  Rem.  Code,  and  similar  stat- 
utes; but  we  think  that  is  not  a 
question  of  any  serious  moment  in 
our  present  inquiry.  The  question 
still  remains:  Did  Mrs.  Hutton  in- 
tend to  designate  her  deceased  half 
brother,  William  Arkwright's  de- 
ceased son,  Lyman  Arkwright,  the 
father  of  appellant,  as  one  of  the 
class  of  beneficiaries  designated  in 
her  will  as  the  "children  of  my  de- 
ceased half  brother,  William  Ark- 
wright?" The  decisions  of  the 
courts  of  this  country  are  not  in 
harmony  upon  this  question,  but  it 
seems  to  us  that  the  weight  of  au- 
thority, as  well  as  the  better  reason, 
supports  the  view  that  such  a  class 
designation  of  beneficiaries  in  a  will 
does  not  evidence  an  intent  of  the 

Wlll-eUlldren         testator    tO     iucludc 

an  flrrand-  m    such    class    oue 

known  by  the  testator  to  be  dead  at 
the  time  of  the  making  of  his  will, 
though,  if  such  a  one  were  then  liv- 
ing, he  would  be  one  of  such  class. 
We  will  now  notice  some  of  the  de- 
cisions of  the  courts  adopting  this 
view  of  the  law. 

In  Davie  v.  Wynn,  80  Ga.  673,  6 
S.  E.  183,  there  was  involved  a  re- 
siduary gift  made  by  a  testator 
reading :  "Share  and  share  alike,  to 
my  nephews  and  nieces,  the  children 
of  my  deceased  brother,  John  L. 
Wynn,  and  of  my  deceased  brother- 
in-law,  John  Wilkinson." 

Holding  that  the  deceased's 
nieces,  who  died  before  the  making 
of  the  will,  and  who  would  have 
been  of  the  designated  class  had 
they  been  living  at  that  time,  did 
not  take  under  the  will  by  virtue  of 
a  statute  similar  to  §  1328,  Rem. 
Code,  Justice  Blandford,  speaking 
for  the  courtj  said :    "The  will  gave 
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the  property  to  a  class,  to  wit,  the 
testator^s  nephews  and  nieces,  the 
children  of  his  deceased  brother, 
John  L.  Wjmn,  and  of  his  deceased 
brother-in-law,  John  Wilkinson.  At 
the  death  of  the  testator,  the  an- 
cestors of  these  complainants  were 
not  in  being,  and  were  not  of  the 
class  to  whom  this  property  was  de- 
vised and  bequeathed;  and  hence 
the  complainants  can  take  nothing 
under  this  clause  of  the  will.  .  .  . 
It  was  contended  by  counsel  for  the 
plaintiffs  in  error  that,  under  § 
2462  of  the  Code,  these  representa- 
tives of  the  dead  nieces  would  come 
in.  That  section  is  as  follows :  'If 
a  legatee  dies  before  the  testator,  or 
is  dead  when  the  will  is  executed, 
but  shall  have  issue  living  at  the 
death  of  the  testator,  such  legacy,  if 
absolute  and  without  remainder  or 
Ihnitation,  shall  not  lapse,  but  shall 
vest  in  the  issue  in  the  same  pro- 
portions as  if  inherited  directly 
from  their  deceased  ancestors.' 
.  .  .  The  case  of  Cheney  v.  Sel- 
man,  71  Ga.  384,  is  relied  on  by 
counsel  for  the  plaintiffs  in  error. 
In  that  case  the  testator  devised  cer- 
tain property  to  the  'children  of 
Tilda  Cleckler.'  At  the  death  of  the 
testator,  Cleckler  was  dead,  and  her 
only  child,  a  son,  was  also  dead.  This 
son  left  two  children,  who  were  in 
life  when  the  testator  died;  and 
these  children  contended  that  they 
were  entitled  to  represent  their  de- 
ceased father.  And  the  court  held, 
under  the  section  of  the  Code  above 
cited  (§  2462),  that  to  prevent  a 
lapse  of  the  legacy  the  property, 
under  the  will,  should  go  to  these 
children.  That  decision  is  doubt- 
less  correct ;  for  the  bequest  in  that 
case  was  the  same  as  if  it  had  been 
made  to  the  son  of  Tilda  Cleckler; 
he  was  dead  at  the  time  the  will  was 
made  and  at  the  death  of  the  testa- 
tor; and,  under  this  section  of  the 
Code,  to  prevent  a  lapse  of  the 
legacy,  the  property  vested  in  the 
children.  But  in  this  case  there  is 
no  lapse  of  the  legacy.  Here  it  ap- 
pears from  the  bill  filed  by  the  com- 
plainants there  are  other  nephews 
and  nieces  who  fall  within  the  class 
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designated  by  the  testator.  So 
there  is  a  marked  distinction  be- 
tween the  two  cases." 

That  decision  was  adhered  to  by 
the  Georgia  court  in  the  later  case 
of  Tolbert  v.  Burns,  82  Ga.  213,  8  S. 
E.  79. 

In  Rowland  v.  Slade,  155  Mass. 
415,  29  N.  E.  631,  the  court  had  un- 
der consideration  a  testamentary 
gift  to  "first  cousins,"  and  also  the 
application  of  a  statute  in  sub- 
stance the  same  as  ours.  Justice 
Morton,  speaking  for  the  court, 
said :  "It  is  clear  that  the  issue  of 
the  first  cousins  who  died  before 
the  making  of  the  will  cannot  take 
under  it.  There  is  nothing  in  the 
will  to  indicate  a  purpose  on  the 
part  of  the  testator  that  they 
should  share  his  bounty,  and,  in  the 
absence  of  such  an  intention,  it  is 
plain,  upon  the  authorities,  that 
they  are  not  to  be  regarded  as  bene- 
ficiaries. Merriam  v.-  Simonds,  121 
Mass.  198,  203;  Re  Webster,  L.  R. 
23  Ch.  Div.  737,  52  L.  J.  Ch.  N.  S. 
767,  49  L.  T.  N.  S.  585 ;  Re  Chinery> 
L.  R.  39  Ch.  Div.  614,  57  L.  J.  Ch.  N. 
S.  804,  59  L.  T.  N.  S.  303 ;  Groves  v. 
Musther,  L.  R.  43  Ch.  Div.  569,  59  L. 
J.  Ch.  N.  S.  296 ;  Re  Hotchkiss,  L.  R. 
8  Eq.  643,  38  L.  J.  Ch.  N.  S.  631 ; 
Hebergham  v.  Ridehalgh,  L.  R.  9 
Eq.  395,  39  L.  J.  Ch.  N.  S.  545,  23 
L.  T.  N.  S.  214,  18  Week.  Rep.  427. 
At  the  time  when  the  will  was  made, 
they  did  not  fall  within  the  descrip- 
tion of  first  cousins,  and,  without 
something  to  show  that  such  was  to 
be  the  case,  they  could  not  take  as 
substitutes  for  or  in  the  place  of  the 
first  cousins  who  were  dead,  be- 
cause these  could  not  themselves 
have  taken  as  members  of  the  orig- 
inal class." 

In  the  later  case  of  White  v. 
Massachusetts  Institute  of  Tech- 
nology, 171  Mass.  84,  50  N.  E.  512, 
this  view  of  the  law  is  adhered  to. 

In  Harrison's  Estate,  202  Pa. 
331,  51  Atl.  976,  there  was  involved 
a  gift  by  a  testator  to  "the  children 
of  my  sisters  in  equal  shares."  One 
daughter  of  a  sister  of  the  testator 
<iied  before  the  execution  of  the  will. 
Appellant,  a  child  of  such  deceased 


daughter,  claimed  under  the  will 
the  share  her  mother  would  have 
taken  as  one  of  the  designated 
class  of  beneficiaries  had  she  been 
living  at  the  time  of  the  making  of 
the  will.  The  supreme  court,  adopt- 
ing the  language  of  the  superior 
court,  the  intermediate  appellate 
court  of  that  state,  in  holding  that 
the  appellant  could  not  take  under 
the  will,  said,  in  part : 

"The  appellant  now  contends, 
however,  that  being  of  the  issue  of 
Teresa  L.  C.  Anderson,  the  daughter 
of  a  sister  of  the  testatrix  who  died 
during  the  lifetime  of  the  latter  and 
prior  to  the  execution  of  the  will, 
she  is  entitled  to  participate  in  the 
distribution  of  this  fund  by  force 
of  the  provision  of  the  Act  of  July 
12,  1897  (P.  L.  256) :  'No  devise 
or  legacy  hereafter  made  in  favor 
of  a  brother  or  sister,  or  of  brothers 
or  sisters  of  any  testator,  or  in 
favor  of  the  children  of  a  brother  or 
sister  of  any  testator,  whether  such 
brothers  or  sisters,  or  children  of 
brothers  or  sisters  be  designated  by 
name  or  as  a  class,  such  testator  not 
leaving  any  lineal  descendants,  shall 
be  deemed  or  held  to  lapse  or  be- 
come void  by  reason  of  the  decease 
of  such  devisee  or  legatee,  in  the 
lifetime  of  the  testator,  if  such  dev- 
isee or  legatee  shall  leave  issue  sur- 
viving the  testator;  but  such  devise 
or  legacy  shall  be  good  and  avail- 
able in  favor  of  such  surviving  is- 
sue, with  like  effect  as  if  such 
devisee  or  legatee  had  survived  the 
testator,  saving  always  to  every  tes- 
tator the  right  to  direct  otherwise.' 
This  legislation  is  not  and  was  not 
intended  to  have  any  bearing  upon 
the  interpretation  of  wills ;  its  effect 
is  confined  to  the  manner  in  which 
the  intention  of  the  testatrix,  as  as- 
certained from  the  words  of  the 
will,  shall  be  carried  into  execution. 
Whether  the  person  within  the  class 
designated  by  the  act,  who  has  died 
during  the  lifetime  of  the  testator, 
was  a  legatee  or  devisee  within  the 
intention  of  the  testator,  must  first 
be  ascertained  from  the  language 
which  he  used  in  disposing  of  his 
property.    When  the  devise  is  to  a 
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person  by  name,  it  is  conclusive  as 
to  the  intention  of  the  testator  that 
that  person  should  take,  and,  the 
intention  of  the  testator  being  es- 
tablished, the  subject  of  the  devise 
or  bequest  will,  upon  the  death  of 
the  testator,  be  good  and  available 
in  favor  of  the  issue,  when  the 
primary  devisee  or  legatee  has  died 
during  the  lifetime  of  the  testator. 
This  iB  the  effect  of  legislation  of 
this  character,  even  in  a  case  when 
the  primary  devisee  was  dead  at  the 
time  the  testator  specifically  desig- 
nated him  as  the  object  of  his 
bounty.  Minter's  Appeal,  40  Pa. 
Ill;  Winter  v.  Winter,  5  Hare,  306, 
67  Eng.  Reprint,  929. 

'The  legislation  in  question  was 
no  doubt  enacted  for  the  purpose  of 
changing  the  law,  as  it  had  been  de- 
termined in  Gross's  Estate,  10  Pa. 
360,  and  in  kindred  cases,  that  in 
case  of  a  devise  to  children  of 
brothers  and  sisters,  as  a  class,  only 
those  children  who  were  in  exist- 
ence at  the  death  of  the  testator 
were  entitled,  to  the  exclusion  of 
the  representatives  of  children 
dying  before  the  testator,  but  after 
the  date  of  the  will.  A  bequest  to  a 
number  of  persons,  not  named  but 
answering  a  general  description,  is 
a  gift  to  them  as  a  class ;  this  rule  of 
construction  is  intended  to  settle  the 
testator's  intention,  unless  the  will 
itself  shows  that  he  intended  other- 
wise. Denlinger's  Estate,  170  Pa. 
104,  32  Atl.  573.  Prior  to  the  Act 
of  1897,  the  persons  who  constituted 
a  class  described  by  the  testator 
would  have  been  ascertained  as  of 
the  time  when  the  legacy  vested, 
and  it  is  only  in  case  of  a  devise  or 
bequest  to  a  class  that  the  legisla- 
tion has  worked  any  change  in  the 
law,  for  devisees  and  legatees  nom- 
inatim,  standing  in  the  same  de- 
grees of  relationship,  were  pro- 
tected by  the  Act  of  May  6, 1844  (P. 
L.  565).  The  effect  of  the  Act  of 
1897  is  to  provide  that,  where  one  is 
within  a  class  designated  by  the  tes- 
tator as  the  object  of  his  bounty, 
the  devise  or  legacy  to  him  shall  not 
lapse  by  his  death  during  the  life- 
time of  the  testator,  but  the  person 


180  Pac.  882.) 

SO  dying  must  have  been  a  member 
of  the  class  at  some  time  in  the 
period  during  which  the  will  re- 
mained ambulatory,  between  the 
execution  of  the  will  and  the  death 
of  the  testator.  .  .  •  The  act  was 
not  intended  to  set  up  a  new  rule 
for  the  construction  of  wills  or  to 
include  as  primary  legatees  persons 
who  did  not  come  within  the  mean- 
ing of  the  language  employed  by  the 
testator ;  its  purpose  was  to  provide 
for  the  substitution  of  the  issue 
upon  the  death  of  one  who  was  at 
the  date  of  the  will,  or  subsequently 
came,  within  the  class  to  which  the 
devise  or  bequest  was  made,  and 
there  was,  therefore,  nothing  which 
the  appellant  was  entitled  to  take  by 
substitution." 

In  Nicholson  v.  Nicholson,  115 
Iowa,  493,  88  N.  W.  1064,  there  was 
under  consideration  a  residuary 
clause  in  a  will  reading:  "After 
paying,  all  the  foregoing  amounts,  I 
give  and  bequeath  the  balance  of 
my  property  to  be  divided  equally 
between  all  my  nephews  and 
nieces." 

A  niece  of  the  testator  died  be- 
fore the  making  of  the  will.  A  son 
of  such  deceased  niece  was  claiming 
under  the  will,  invoking  the  statute 
of  that  state  reading  as  follows: 
"If  a  devisee  die  before  a  testator, 
his  heirs  shall  inherit  the  property 
devised  to  him,  unless  from  the 
terms  of  the  will  a  contrary  intent 
is  manifest." 

Judge  Deemer,  speaking  for  the 
court,  holding  that  the  claimant 
could  not  take  under  the  will  as  a 
substitute  for  his  mother,  who  had 
died  before  the  making  of  the  will, 
though  she  would  have  been  one  of 
the  class  designated  as  beneficiaries 
had  she  been  living  at  that  time, 
said :  "Under  the  common-law  rule, 
the  members  of  the  class  to  whom 
testator  left  his  residuary  estate 
would  be  determined  upon  the  day 
of  his  death;  and,  as  applicant 
herein  is  neither  a  nephew  nor  a 
niece,  he  would  be  excluded.  Ap- 
plicant's counsel  contend,  however, 
that  the  statute  which  we  have 
quoted  modifies  this  rule  to  this  ex- 
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lent:  That,  although  the  memiyers 
of  the  class  are  to  be  determined  as 
upon  the  day  of  the  testator's  death, 
yet,  as  the  applicant  is  an  heir  of 
one  of  that  class,  who  would  have 
taken  under  the  will  had  his  mother 
survived,  he  is  entitled  to  her  share. 
.  .  .  If  a  deceased  beneficiary  is 
specifically  named  in  the  will,  this, 
perhaps,  is  a  sufiicient  indication 
that  the  testator  intended  his  heirs 
to  take,  under  the  statute  before 
quoted,  as  substitutional  or  repre- 
sentative devisees.  But  where  the 
gift  is  to  a  class,  of  which  there  are 
many  members,  it  is  reasonable  to 
suppose  that  the  testator  had  in 
mind  only  those  of  that  class  who 
were  living  at  the  time  he  made  his 
will.  To  ^pply  the  rule  to  the  in- 
stant case,  when  testator  made  his 
will  he  had  several  nephews  and 
nieces  living.  He  also  had  at  least 
one  grandnephew,  whose  mother 
had  been  dead  for  more  than  ten 
years.  In  the  residuary  clause  of 
his  will  he  devised  his  remaining 
property  to  his  ,  'nephews  and 
nieces,'  share  and  share  alike. 
Did  he  intend  by  this  description  to 
give  any  part  of  it  to  this  grand- 
nephew?  Surely  not;  for  it  would 
have  been  easy  to  include  him  if  he 
had  So  desired.  Taking  the  will  by 
its  *f  our  comers,'  and  reading  .it  in 
the  light  of  the  admitted  facts,  we 
hardly  think  one  unversed  in  the 
law  would  say  that  testator  intended 
to  include  applicant  in  the  class 
described  as  'nephews  and  nieces.* 
If  he  had  intended  to  include  the 
grandnephew,  we  think  it  more  like- 
ly that  he  would  have  named  him. 
Nephews  and  nieces  are  here  the 
primary  devisees.  Nothing  what- 
ever is  given  to  their  issue  except 
as  they  may  be  substituted  under 
the  statute.  In  order  to  claim  under 
the  will,  this  substituted  legatee 
must  point  out  the  original  legatee 
in  whose  place  he  would  stand.  At 
the  date  of  the  will  none  but  living 
nephews  and  nieces  of  the  testator 
could  have  taken.  The  issue  of  the 
one  who  was  dead  at  that  time  can 
show  no  object  of  substitution,  and 
tc  give  him  an  original  legacy  would 


be,  in  effect,  to  make  a  new  will  for 
the  ^stator." 

In  Pimel  v.  Betjemann,  183  N.  Y. 
194,  2  L.R.A.(N.S.)  580,  76  N.  E. 
157,  5  Ann.  Cas.  239,  the  court  had 
under  consideration  a  state  of  facts 
and  a  statute  similar  to  the  facta 
land  the  statute  here  involved.  In 
that  case.  Chief  Judge  CuUen,  speak- 
ing for  the  court,  made  observations 
in  harmony  with  the  view  of  the  law 
expressed  in  the  above-noticed  de- 
cisions, as  follows:  ''Nothing  is 
better  settled  in  the  law  of  will& 
than  that  the  term  'children'  does 
not  include  grandchildren  or  more 
remote  descendants,  unless  there  is 
something  in  the  will  to  show  that 
the  word  was  used  in  a  broader 
sense.  This  is  not  based  on  any 
technical  rule  of  law;  on  the  con- 
trary, it  is  founded  on  the  ordinary 
meaning  of  the  word  and  the  pre- 
sumption that  the  testator  has  used 
the  term  in  its  ordinary  sense.  The 
decision  below  overturns  this  rule 
and  declares  that  a  devise  or  be- 
quest to  children  of  the  testator  in- 
cludes grandchildren.  The  distinc- 
tion between  a  dead  child  expressly 
named  or  otherwise  identified  in  a 
will,  and  one  who  must  take  under 
the  designation  of  a  class,  seems  to- 
me very  plain.  Where  the  testator 
names  the  deceased  child,  there  can 
be  no  room  for  doubt  that  he  in-^ 
tends  him  or  his  issue  to  take,  and 
the  statute  gives  effect  to  that  in- 
tent. Where,  however,  a  testator 
writes  or  speaks  of  his  children  in 
general  terms,  he  does  not  include 
grandchildren.  So  the  courts  have 
uniformly  held,  and  such,  I  think, 
the  experience  of  all  of  us  will  con- 
firm as  being  the  actual  fact.  So 
also  there  is  a  plain  distinction  be- 
tween the  death  of  a  member  of  a 
class  subsequent  to  making  the  will 
and  a  death  prior  to  that  time.  In 
the  first  case  it  is  both  possible  and 
probable,  unless  some  provision  for 
the  contingency  is  made  in  the  will, 
that  the  testator  did  not  anticipate 
its  occurrence.  Iif  the  latter  the  oc- 
currence is  not  contingent,  but  has 
actually  happened,  and  therefore 
the  fact  is  necessarily  present  in  the 
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testator's  mind  except  in  some  ex- 
ceptional case.  Take  the  present 
case.  The  plaintiff's  mother  had 
died  five  years  before  the  will  was 
made,  and  of  her  death  the  testator 
was  entirely  aware.  If  he  had  in- 
tended to  leave  a  legacy  to  his 
srrandchildy  he  would  have  said  so, 
instead  of  leaving  his  intention  to 
be  worked  out  in  an  indirect  man- 
ner." 

There  was  a  dissenting  opinion 
rendered  by  a  minority  of  the  court 
in  that  case,  but  the  majority  view 
of  the  law  has  been  adhered  to,  and 
apparently  has  become  the  settled 
law  of  New  York,  as  shown  in  Re 
Turner,  208  N.  Y.  261,  101  N.  E. 
905,  Ann.  Cas.  1914D,  245. 

These  decisions  seems  to  be  quite 
in  harmony  with  the  settled  law  of 
England,  as  shown  by  the  decision 
of  the  supreme  court  of  judicature 
rendered  in  Re  Musther,  L.  R.  43 
Ch.  Div.  569,  the  decision  being 
stated  in  substance  in  the  syllabus 
of  the  case  as  reported  as  follows: 
"A  testatrix,  by  her  will,  gave  the 
residue  of  her  property  to  be  equal- 
ly divided  between  her  nephews  and 
nieces,  sons  and  daughters  of  her 
late  brothers,  G.,  J.  W.,  and  C,  and 
then  proceeded :  *But  should  any  of 
them  be  dead  before  me  I  then  di- 
rect that  his  or  her  share  shall  be 
equally  divided  between  his  or  her 
children.'  Held,  by  the  court  of  ap- 
peal, affirming  the  decision  of  Kay, 
J.,  that  the  children,  living  at  the 
death  of  the  testatrix,  of  nephews 
or  nieces  who  were  dead  at  the  date 
of  her  will,  did  not  take." 

We  have  noted  that  the  decisions 
of  the  American  courts  upon  this 
question  are  not  harmonious.*  We 
think,  however,  the  decided  weight 
of  authority,  as  well  as  the  better 
reason,  supports  the  view  of  the 
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courts  rendering  the  decisions 
above  noticed.  The  decision  of  the 
Illinois  court  in  Kehl  v.  Taylor,  275 
111.  346,  114  N.  E.  125,  Ann.  Cas. 
1918D,  948,  we  think,  may  be  re- 
garded  as  the  leading  decision  hold- 
ing to  the  contrary,  wherein  are 
collated  the  decisions  which  that 
court  regards  as  supporting  its  con- 
clusion. We  are  of  the  opinion  that 
appellant  Lillian  Dorothy  Ark- 
wright  cannot  take  _p„^fct  ©f 
under  the  will  of  her  ciiii^rcn  of  ^ 
great-aunt,  Mary  *-«— *  •^^"*- 
Arkwright  Hutton,  by  substitution 
in  the  place  of  her  father,  who  was 
dead  at  the  time  of  the  making  of 
the  will,  and  then  known  by  Mrs. 
Hutton  to  be  dead,  though  he  would 
have  been  a  member  of  the  class  of 
beneficiaries  designated  by  the  lan- 
guage of  the  will  had  he  been  living 
at  the  time  of  its  making. 

The  judgment  is  affirmed. 

Appellant  by  her  counsel  has 
asked  this  court  to  deny  to  the 
respondent  executor  costs  against 
her  in  this  court,  in  the  event  of  the 
affirmance  of  the  trial  court's  judg- 
ment, and  also  to  award  compensa- 
tion to  her  counsel  as'  a  charge 
against  the  estate  for  taking  the  ap- 
peal, whether  the  trial  court's  judg- 
ment be  affirmed  or  reversed.  This 
question  seems  to  be  rested  upon  the 
theory  that  appellant  should  be  so 
favored,  because  the  appeal  was  in 

any    event    justifi-  co.t.-aiiow. 
able.     We  are  not  •»««  to 
cited  any  authority  *"'^"*^^  ''"■^*'^- 
in  support  of  these  requests,  and  we 
know  of  none  which  would  author- 
ize us  granting  either  of  them.  We 
therefore  feel  constrained  to  deny 
the  requests. 
It  is  so  ordered. 

Chadwick,  Ch.  J.,  and  Holcomb 
and  Mount,  JJ.,  concur. 
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Applicability  of  statute  to  prevent  lapses,  in  case  of  person  dead  at  time  vriU 

was  made* 


I.  Introduction,  1682. 
II.  Applicability  of  statute  where  person 
dead  at  date  of  will  is  named  or 
otherwise  specifically  designated  as 
a  legatee,  1682. 

/.  Introduction. 

The  purpose  of  this  annotation  is 
to  discuss  the  right  of  the  issue  of  a 
person  deceased  when  a  will  was 
made,  who,  had  he  survived  the  tes- 
tator, would  have  been  a  beneficiary 
thereunder,  to  take  by  virtue  of  a 
statute  to  prevent  lapses.  It  does  not 
include  cases  in  which  the  claim  of 
such  persons  to  participate  is  based 
not  upon  a  statute,  but  upon  a  pro- 
vision in  the  will  itself  for  the  chil- 
dren or  issue  of  deceased  beneficiaries. 
These  may  be  found  in  a  note  in  8 
B.  R.  C.  365,  on  ''Right  of  descendants 
of  a  person  deceased  when  a  will  was 
made,  who,  had  he  survived  the  tes- 
tator, would  have  been  a  beneficiary 
thereunder,  to  take  under  provision 
for  children  or  issue  of  deceased  ben- 
eficiaries." 

It  does  not  include  cases  in  which 
the  children  of  persons  deceased  at 
the  time  the  will  was  made  were  held 
entitled  to  take  by  virtue  of  a  provi- 
sion therein,  requiring  the  division  to 
be  made  according  to  the  Statute  of 
Distributions,  as  in  Re  Paine  (1900) 
176  Mass.  242,  57  N.  E.  346. 

In  one  respect,  however,  this  anno- 
tation exceeds  the  limitations  imposed 
by  its  title.  This  is  in  the  discussion 
of  the  applicability  to  class  gifts  of 
statutes  to  prevent  lapsing,  since  a 
complete  development  of  the  question 
of  their  applicability  in  the  case  of 
persons  dead  at  the  time  of  the  making 
of  the  will,  who,  had  they  survived, 
would  have  been  members  of  the  class, 
involves  a  consideration  of  the  ques- 
tion of  their  applicability  in  the  case 
of  persons  dying  after  the  making  of 
the  will,  but  before  the  testator. 

The  question  whether  the  descend- 
-ants  of  a  person  deceased  at  the  time 


III.  Applicability  of  statute  to  class  gifts: 

a.  In  general,  1686. 

b.  Where  person  dead  at  date  of 

will  would  have  taken  as  a 
member  of  a  class  had  he  sur- 
vived testator,  1691. 

the  will  was  made  may,  in  any  given 
case,  claim  to  take  by  virtue  of  a  stat- 
ute against  lapsing,  while  at  the  outset 
a.  question  of  statutory  interpretation, 
may  also  involve  a  question  of  testa- 
mentary construction;  since  the  stat- 
ute can  in  no  case  operate,  except  on 
the  hypothesis  that  the  deceased  an- 
cestor was  within  the  contemplation 
of  the  testator.  (See,  upon  this  point. 
Fuller  V.  Martin  (1895)  96  Ky.  500, 
29  S.  W.  450;  Barnhill  v.  Sharon 
(1909)  135  Ky.  70,  121  S.  W.  983; 
White  V.  Massachusetts  Institute  of 
Technology  (1898)  171  Mass.  84,  50 
N.  E.  512.) 

These  two  questions  have  been  so 
confused,  confounded,  commixed,  and 
commingled  by  the  courts  that  their 
decisions  must  be  read  with  the  ut- 
most circumspection,  and  applied  with 
the  greatest  discrimination. 

II.  ApplicabtWy  of  statute  where  person 
dead  at  date  of  will  is  named  or  other- 
wise specifically  designated  as  a  lega- 
tee. 

Where  a  person  dead  at  the  date  of 
the  will  is  expressly  named,  or  other- 
wise expressly  designated  therein,  the 
question  is  purely  one  of  statutory  in- 
terpretation. There  is,  in  such  case, 
no  doubt  of  the  testator's  intention  to 
confer  a  benefit,  either  upon  such  per- 
son, if  the  fact  of  hia  death  was  not 
known,  or,  if  it  was  known,  upon  his 
family.  The  only  doubt  as  to  the  ap- 
plicability of  the  statute  in  such  a 
case  has  arisen  from  the  distinction 
formerly  observed  between  a  legacy 
to  a  person  dying  after  the  date  of 
the  will,  but  before  the  testator,  which 
was  said  to  lapse,  and  a  legacy  to  a 
person  who  was  dead  when  the  will 
was  made,  which  was  said  to  be  void. 
Hence  it  has  been  contended  that,  as 
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the  legacy  had  no  inception,  there  is 
nothing  upon  which  the  statute  can 
operate,  that  it  is  impossible  to  vivify 
what  never  had  life.  This  view  pre- 
vailed in  Billingsley  v.  Tongue  (1856)  . 
9  Md.  575;  Lindsay  v.  Pleasants 
(1846)  39  N.  C.  (4  Ired.  Eq.)  320; 
Scales  V.  Scales  (1860)  59  N.  C.  (6 
Jones,  Eq.)  163;  Almy  v.  Jones  (1891) 
17  R  L  265,  12  L.R.A.  414,  21  Atl. 
jSlS;  Pegues  v.  Pegues  (1860)  32  S.  C. 
Eq.  (11  Rich.)  554;  and  Suber  v.  Nash 
(1909)  84  S.  C.  12,  65  S.  E.  947. 

The  reasoning  upon  which  this  view  . 
is  based  may  be  illustrated  by  refer- 
ence to  the  following  cases: 

In  Billingsley  v.  Tongue  (Md.)  su- 
pra, it  is  said  that  a  statute  which  pro-* 
vides  that  no  devise,  etc.,  shall  lapse 
or  fail  of  taking  effect  by  reason  of 
the  death  of  the  devisee  in  the  life- 
time of  the  testator,  clearly  imports 
the  happening- of  some  future  contin- 
gency to  defeat  the  devise,  which, 
without  the  happening  of  such  con- 
tingency, would  have  been  valid  and 
effectual,  and  hence  does  not  operate 
where  the  legacy  was  void  at  the  be- 
ginning by  reason  of  the  fact  that  the 
legatee  was  dead  when  the  will  was 
made. 

In  Lindsay  v.  Pleasants  (1846)  39 
N.  C.  (4  Ired.  Eq.)  320,  the  court  said: 
"The  legacies  and  devises  to  the  three 
dead  children  of  the  testator  were 
void.  And  the  children  of  such  de- 
ceased children  cannot  take,  by  force 
of  the  act  of  assembly,  Rev.  Stat.  chap. 
122,  §  15.  That  section  of  the  statute 
declares  that  when  any  person  shall 
bequeath  or  devise  to  his  child  or  chil- 
dren, and  such  child  or  children  shall 
have  died  in  the  lifetime  of  the  tes- 
tator, the  said  legacy  or  devise  shall 
take  effect  and  vest  a  title  to  the  prop- 
erty described  and  mentioned  in  the 
issue  of  such  child  or  children.  Such 
a ,  testamentary  disposition  must  have 
lapsed,  by  the  death  of  the  legatee  or 
devisee,  during  the  life  of  the  tes- 
tator, were  it  not  for  the  statute.  1 
Roper,  Legacies,  320.  The  case  before 
us  is  not  within  the  definition  of  a 
lapsed  legacy  or  devise,  and  therefore 
it  is  not  aided  by  the  above  statute. 
The  legislature  never  thought  of  a 


case  like  this,  and  has  not  provided 
for  it." 

In  Pegues  v.  Pegues  (1860)  32  S.  C. 
Eq.  (11  Rich.)  554,  the  court  said:  "It 
[the  statute]  contemplates  the  case 
'of  a  legacy  given;  that  is,  a  provision 
made  for  the  child  of  such  a  character 
as  would  be  valid  if  the  will  should 
come  forthwith  into  operation.  Such 
a  legacy  being  given,  the  statute  goes 
on  to  provide  that  if  the  child  (thus 
provided  for)  should  d\e,  then  the 
legacy  given  to  him  shall  go  to  his 
issue,  unless,  etc.  This  language 
seems  to  be  intended  to  describe  a 
case  (not  uncommon)  where  a  legatee 
should  happen  to  die  after  the  execu- 
tion of  a  will  in  hia  favor,  by  which 
casualty  his  personal  enjoyment  of 
the  intended  bounty  would  be  frus- 
trated. I  can  hardly  suppose  the 
legislature  contemplated  the  case  of  a 
man's  giving  a  legacy  to  a  dead  child, 
or  that  it  intended  to  remedy  the  ef- 
fect of  such  an  absurdity.  It  may  be 
very  well  conceived  that  it  intended 
to  make  good  a  legacy  which  had  be- 
come void,  without  going  the  length 
of  supposing  it  intended  to  give  effect 
to  one  which  was  void  ab  initio. 
There  is  room  for  another  remark  up- 
on the  statute.  It  provides  that  the 
legacy  to  the  child  shall  be  made  good 
to  the  child's  issue,  'unless  such  de- 
ceased child  was  equally  portioned 
with  the  other  children,  by  the  father 
or  mother'  (who  made  the  will),  'when 
living.'  Advancements  are,  by  law,  to 
b^  taken  into  consideration  only  in 
cases  of  intestacy.  A  testator  may 
make  what  provision  he  pleases  among 
his  children,  though  it  result,  from 
gifts  previously  made  by  him  aliunde 
the  will,  that  he  has  dealt  unequally 
by  them.  The  legatee  in  this  case 
would  have  taken  the  whole  of  his 
legacies  mentioned  in  the  will,  had 
he  been  alive  when  the  will  was  made, 
and  had  he  survived  his  father. 
When  the  statute  gives  his  legacies 
to  his  children  upon  condition  that  he 
has  not  been  fully  advanced,  does  it 
not  refer  to  advancements  made  aft- 
er the  will,  and  which  may  be  consid- 
ered as  an  equitable  satisfaction  of 
the  legacies  it  contains?  And,  if  so, 
does  it  not  follow  that  it  contemplated 
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the  case  of  the  legatee  being  in  esse 
at  the  date  of  the  will  ?" 

Majority  view. 

The  weight  of  authority,  however, 
is  to  the  effect  that  such  statutes  apply 
to  a  case  in  which  the  beneficiary 
named  was  dead  at  the  time  the  will 
was  made.    See 

Connecticut. — Lee  v.  Lee  (1914)  88 
Conn.  404,  91  Atl.  269. 

Maine.— Nutter  v.  Vickery  (1874) 
64  Me.  490;  Moses  v.  Allen  (1889)  81 
Me.  268,  17  Atl.  66;  Bray  v.  Pullen 
(1892)  84  Me.  185,  24  Atl.  811. 

Missouri. — Guitar  v.  Gordon  (1863) 
17  Mo.  408;  Jamison  v.  Hay  (1870)  46 
Mo.  546. 

New  York. — Pimel  v.  Betjemann 
(1905)  183  N.  Y.  194,  2  L.R.A.(N.S.) 
580,  76  N.  E.  157,  5  Ann.  Cas.  239; 
Barnes  v.  Huson  (1871)  60  Barb.  598. 

Pennsylvania.  —  Minter's  Appeal 
(1861)  40  Pa.  111. 

Tennessee.  —  Darden     v.     Harrill 

(1882)  10  Lea,  421. 

Virginia.  —  Wildberger  v.  Cheek 
(1897)  94  Va.  517,  27  S.  E.  441. 

Washington. — Re  Hutton  (reported 
herewith)  ante,  1673. 

England.— Winter  v.  Winter  (1846) 
5  Hare,  306,  67  Eng.  Reprint,  929; 
Mower  v.  Orr  (1849)  7  Hare,  473,  68 
Eng.  Reprint,  195,  18  L.  J.  Ch.  N.  S. 
361,  13  Jur.  421;  Wisden  v.  Wisden 
(1854)  2  Smale  &  G.  396,  65  Eng.  Re- 
print, 452,  18  Jur.  1090,  2  Week.  Rep. 
616;  Barkworth  v.  Young  (1860)  4 
Drew.  1,  62  Eng.  Reprint,  1,  26  L.  J. 
Ch.  N.  S.  153,  3  Jur.  N.  S.  34,  5  Week. 
Rep.  156;  Re  Stansfield  (1880)  L.  R. 
15  Ch.  Div.  84,  49  L.  J.  Ch.  N.  S.  750, 
43  L.  T.  N.  S.  310,  29  Week.  Rep.  72. 

And,  in  some  jurisdictions,  the 
question  has  been  set  at  rest  by  the  ex- 
plicit inclusion  in  the  statute  of  the 
case  of  a  person  dead  when  the  will  is 
executed.      See    Cheney    v.    Selman 

(1883)  71  Ga.  384;  Shumaker  v.  Pear- 
son (1902)  67  Ohio  St.  330,  65  N.  E. 
1005;  Mather  v.  Copeland  (1898)  5 
Ohio  N.  P.  161. 

It  makes  no  difference  whether  the 
legatee  named  was  dead  when  the  will 
was  made,  or  was  living  when  the  will 
was  made,  but  had  died  at  the  time  of 
the  making  of  a  codicil  which  reaf- 
firmed the  provisions  of  the  will  not 


inconsistent  therewith.  See  Lee  v. 
Lee  (1914)  88  Conn.  404,  91  Atl.  269; 
Winter  v.  Winter  (1846)  5  Hare,  306, 
67  Eng.  Reprint,  929. 

In  discussing  this  point,  in  Lee  v. 
Lee  (Conn.)  supra,  the  court  said: 
"It  is  said  that,  as  both  of  the  sisters 
named  jn  the  third  clause  of  the  will 
were  dead  when  the  codicil  was  ex- 
ecuted, the  bequesti^  contained  in  the 
third  clause  are,  in  legal  effect,  gift;^ 
to  persons  already  dead  at  the  date  of 
the  execution  of  the  will,  and  there- 
fore legacies  which  were  void  when 
made.  The  legal  conclusion  of  the 
argument  is  that  our  statute  for  pre- 
venting lapses  in  certain  cases  is  con- 
fined to  legacies  which  lapse  by  rea- 
son of  the  death  of  the  beneficiary  aft- 
er the  execution  of  the  will,  and  that 
it  does  not  operate  to  save  a  bequest 
which  was  void  when  made,  because 
the  beneficiary  was  already  dead  when 
the  will  was  executed.  In  the  view  we 
take  of  the  case,  it  is  unnecessary  to 
determine  whether  our  statute  is  so 
limited  or  not,  because  this  case  must 
be  controlled  by  the  universally  ac- 
cepted principle  that  no  rule  for  the 
construction  of  wills  shall  be  permit- 
ted to  defeat  the  intention  of  the  tes- 
tator, expressed  in  the  will  itself. 
The  first  enacting  clause  x)f  the  codicil 
here  in  question  is  as  follows:  'First: 
I  hereby  reiterate  and  reafiirm  all  the 
provisions  of  my  said  last  will  and 
testament,  except  in  so  far  as  the 
same  are  altered  hereby.'  That  is  to 
say,  the  testatrix  reiterates  and  re- 
affirms, as  of  January  20th,  1908,  the 
third  clause  of  her  will,  making  cer- 
tain bequests  to  sisters  already  dead; 
obviously  intending,  so  far  as  her 
written  word  is  concerned,  that  such 
legacies,  in  common  with  all  other  un- 
altered provisions  of  her  will,  should 
continue  in  the  same  legal  force  and 
effect  as  before  the  codicil  was  ex- 
ecuted. The  statute,  which  the  tes- 
tatrix is  presumed  to  know,  had,  at 
the  dates  of  the  sisters'  deaths,  con- 
verted their  legacies  into  valid  gifts 
to  the  issue  of  such  sisters;  and  it 
would  be  a  misapplication  of  the  rule 
contended  for,  to  hold  that  the  testa- 
trix, by  the  very  act  of  reaffirming 
these  gifts,  had   inadvertently  made 
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them  utterly  ineffectual  in  law. 
Blakeslee  v.  Pardee  (1903)  76  Cchui. 
267,  56  Atl.  503.  The  codicil  of  1908 
did  not  convert  the  bequests  contained 
in  the  third  clause  of  the  will  into  void 
legacies.  They  still  remained  of  the 
same  effect,  and  therefore  still  re- 
mained operative  under  the  statute  as 
gifts  to  the  issue  of  the  original  leg- 
a  tees  " 

In  Nutter  v.  Vickery  (1874)  64  Me. 
490,  it  was  said:  "The  adverse  ar- 
gument is  based  upon  the  distinction 
between  lapsed  and  void  devises,  and 
the  assumption  that  the  statute  takes 
effect  only  in  cases  of  lapse.  But  no 
such  limitation  of  its  effect  is  found 
in  the  statute,  the  intent  of  which,  ob- 
viously, js  to  save  to  the  lineal  de- 
scendants of  the  person  named  as 
devisee  in  the  will,  the  benefit  of  a 
devise  which  would,  at  the  common 
law,  fail  of  effect  by  reason  of  the 
death  of  the  original  devisee  before 
the  testator.  The  statute  has  regard 
rather  to  the  class  of  individuals  for 
whose  relief  it  is  interposed,  than  to 
any  technical  distinction  in  the  man- 
ner of  the  failure  against  which  it  pro- 
poses to  guard  them.  As  to  them,  the 
result  at  the  common  law  would  be 
the  same,  whether  their  ancestor  died 
before  or  after  the  date  of  the  will,  if 
he  died  before  the  testator.  Against 
this  result,  in  either  case,  the  stat- 
ute places  a  barrier." 

In  Barnes  v.  Huson  (1871)  60  Barb. 
(N.  Y.)  598,  it  is  said  that  no  reason 
can  be  perceived  for  the  different  rule, 
whether  the  death  happened  before  or 
after  the  making  of  the  will,  either 
occurrence  being  entirely  within  the 
mischief  intended  to  be  remedied. 
Continuing,  the  court  said:  "In  fact, 
the  circumstance  that  the  death  of  a 
proposed  legatee  had  occurred  before 
the  making  of  the  will  would  strength- 
en the  presumption  that  the  name  of 
the  deceased,  as  a  legatee  or  devisee, 
was  inserted  through  ignorance  of  the 
death,  or  by  mistake.  Besides,  many 
wills  are  made  upon  the  eve  of  the 
death  of  the  testator,  when  the  death 
of  the  beneficiary  named  may  have 
been  so  recent  that  information  of  the 
fact  could  not  have  reached  the  tes- 
tator,  even   though   it  had  occurred 


under  ordinary  circumstances,  and  at 
no  very  remote  distance,  until  it  would 
be  too  late  to  remedy  the  accident. 
The  construction  of  the  statute  con- 
tended for  by  the  appellants'  counsel 
would  call  upon  us  to  hold  that  a  de- 
vise or  legacy  to  a  child,  contained  in 
a  will  mad0  in  extremis,  would  lapse 
and  be  wholly  avoided,  if  the  child  had 
died  one  hour  before  the  making  of 
the  will,  although  such  death  was 
wholly  unknown  to  the  testator.  Such 
a  discrimination  between  the  case  of  a 
death  happening  before  the  making  of 
the  will,  and  one  happening  after,  is 
founded  in  no  reason,  and  we  cannot 
believe  it  to  have  been  within  the  in- 
tention of  the  legislature.  Consider- 
ing the  evident  purpose  and  policy  of 
the  act,  the  mischief  intended  to  be 
remedied,  and  the  fact  that  it  is  a 
remedial  statute,  to  be  liberally  con- 
strued, we  are  of  the  opinion  that  its 
meaning  is  to  prevent  the  lapse  of  a 
devise,  or  bequest,  to  a  descendant  of 
the  testator,  although  the  proposed 
devisee  or  legatee  shall  have  died  be- 
fore the  testator;  provided  such  dev- 
isee or  legatee  shall  have  left  lineal 
descendants,  who  shall  be  living  at 
the  testator's  death;  and  this,  wheth- 
er the  death  of  the  proposed  devisee 
or  legatee  shall  have  occurred  before 
or  after  the  date  or  making  of  the 
will." 

In  Winter  v.  Winter  (1846)  5  Hare, 
306,  67  Eng.  Reprint,  929,  it  was  said 
by  Vice  Chancellor  Wigram:  "The 
question  on  the  construction  of  the 
33d  section  is  whether  the  words, 
'shall  die,'  mean  shall  die*  after  a  be- 
quest to  him  by  a  will  made  after  the 
31st  of  December,  1837,  or  whether 
they  mean  shall  die  after  the  act  comes 
into  operation.  If  the  former  meaning 
be  given  to  the  words,  the  claim  of  the 
representatives  fails.  If  the  latter,  it 
is  good.  Upon  the  face  of  the  act  it- 
self, I  certainly  can  find  nothing  to 
exclude  the  latter  construction  in  fa- 
vor of  the  former;  and  in  the  absence 
of  anything  upon  the  face  of  the  act 
to  fix  the  meaning  of  the  words,  I  am 
bound,  as  well  as  I  can,  to  fix  that 
meaning  by  considering  the  policy  of 
the  act,  and  the  objects  it  was  intend- 
ed to  accomplish.    Now,  the  policy  of 
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the  act,  and  the  objects  it  was  intend- 
ed to  accomplish,  are,  for  the  present 
purpose,  sufficiently  manifest.  It  was 
intended  to  prevent  a  portion  given  by 
a  testator  to  a  child  going  from  the  es- 
tate of  such  child,  and  his  family  from 
being  left  portionless,  by  reason  only 
of  the  death  of  the  child  under  certain 
circumstances — a  consequence  of  law 
which  the  common  feelings  of  man- 
kind declared  to  be  a  disappointment 
of  the  intention  of  the  father.  The 
cases  in  which  this  event  most  com- 
monly happened,  and  against  which 
the  act  was  intended  to  provide,  were 
cases  in  which  the  child  died  in  the 
testator's  lifetime,  after  the  bequest 
was  made,  and  cases  in  which  the  tes- 
tator, in  providing  for  an  absent  child, 
was  ignorant  of  the  fact  that  such  ab- 
.sent  child  was  dead.  In  both  cases, 
the  family  of  the  child  dying  after, 
or  dead  at  the  time  of,  the  bequest, 
was  left  unprovided  for;  and  it  was 
to  remedy  this  evil,  amongst  others, 
that  the  33d  section  of  the  Wills  Act 
was  passed.  The  construction  of  the 
act  which  alone  will  include  all  the 
cases  which  the  act  must  presumably 
have  been  intended  to  include  is  that 
which  makes  the  time  of  the  legatee's 
death  unimportant,  provided  he  died 
after  the  act  came  into  operation,  and 
the  bequest  to  him  is  by  a  will  made 
after  that  date;  and,  as  far  as  I  can 
see,  that  construction  cannot  possibly 
include  any  case  not  obviously  within 
the  purposes  of  the  act." 

The  statute,  however,  does  not  apply 
to  a  case  in  which  the  legatees  named 
were  dead,  not  only  at  the  time  of 
the  making  of  the  will,  but  before  the 
statute  came  into  operation.  Wild  v. 
Reynolds  (1846)  5  Notes  of  Cases 
(Eng.)   1. 

Statute  does  mot  apply  nrhere  oontrary 
imteAtion  manif eited* 

A  statute  which  provides  that  if  a 
devisee  or  legatee  is  dead  at  the  mak- 
ing of  the  will,  leaving  issue  who  sur- 
vive, such  issue  shall  take  the  estate 
devised  and  bequeathed  unless  a  dif- 
ferent disposition  thereof  is  made  or 
required  by  the  will,  does  not  apply 
when  its  application  destroys  the  gen- 
eral plan  of  bequest.  Eckerle  v.  Hil- 
erich  (1888)  9  Ky.  L.  Rep.  723. 


The  child  of  a  person  deceased  at 
the  date  of  the  will  is  not  entitled  to 
take,  where  the  context  shows  that  the 
naming  of  such  deceased  person  in  the 
will  was  a  mere  inadvertence.    Ibid. 

HI,  Applicability  of  stntute  to  class  gifts. 

a.  In  general. 

Where  the  gift  is  not  one  to  an  in- 
dividual, but  to  a  class,  a  further  dif- 
ficulty arises.  In  such  cases  the 
claimants,  if  they  have  succeeded  in 
establishing  that  the  operation  of  the 
statute  is  not  limited  to  cases  where 
the  legatee  was  living  when  the  will 
was  made,  must  meet  the  further  ob- 
jection that  as,  in  the  case  of  a  gift 
to  a  class,  the  gift  is  presumably  to 
those  only  who  survive  the  testator, 
one  who,  had  he  survived,  would  have 
been  a  member  <tt  the  class,  was  not 
an  object  of  the  testator's  bounty,  and, 
as  there  was  no  gift,  there  is  no  lapse, 
and  no  room  for  the  statute  to  op- 
erate. This  the  claimants  can  do  either 
(a)  by  showing  that  the  testator  in- 
tended the  membership  of  the  class 
to  be  ascertained  at  some  period  prior 
to  his  death,  which  would  admit  of 
the  inclusion  of  their  deceased  pro- 
genitor,— in  other  words,  that,  what 
appears  to  be  a  class  gift  is,  in  real- 
ity, a  gift  to  described  individuals; 
or  (b)  by  persuading  the  court  that 
the  effect  of  the  statute  is  to  displace 
the  ordinary  rule  of  testamentary 
construction,  that  the  members  of  a 
class  are  presumably  to  be  determined 
at  the  time  of  the  testator's  decease, 
in .  cases  in  which  the  conditions  de- 
fined by  the  statute  exist. 

View    tliat    luoh    itatntei    are    inap- 
plioable. 

Some  courts  have  taken  the  view 
that  such  statutes  were  intended  to 
provide  against  lapse  merely,  and 
were  not  meant  to  alter  the  rules  of 
testamentary  construction,  and  hence 
do  not  operate  in  the  case  of  gifts  to  a 
class. 

Connecticut.  —  Morris  v.  Bolles 
(1894)  65  Conn.  45,  31  Atl.  538. 

Georgia* — Davis  v.  Sanders  (1905) 
123  Ga.  177,  51  S.  E.  298. 

Maryland.  —  Young  v.  Robinson 
(1840)  11  Gill  &  J.  328. 

New  Jersey. — ^Trenton  Trust  &  S.  D. 
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Co.  V.  Sibbitfl  (1901)  62  N.  J.  Eq.  131, 

49  Atl.  530;  Security  Trust  Co.  v.  Lov- 
ett  (1911)  78  N.  J.  Eq.  445,  79  Atl.  616. 

Pennsylvania.  —  Gross's  Estate 
(1849)  10  Pa.  360;  Guenther's  Appeal 
(1877)  4  W.  N.  C.  41;  Livingston's  Es- 
tate (1887)  5  Lane.  Bar.  25,  as  digest- 
ed in  49  Century  Dig.  col.  1294;  Diem- 
er's  Estate  (1893)  2  Pa.  Dist.  R.  543; 
Hause's  Appeal  (1896)  39  W.  N.  C. 
411;  Reynolds's  Estate  (1902)  11  Pa. 
Dist.  R.  387;  Cooper's  Estate   (1904) 

13  Pa.  Dist.  R.  127  (following  but  crit- 
icizing Gross's  Estate,  supra,  as  ''a 
strained  construction  of  a  remedial 
statute"). 

England.— Olney  v.  Bates  (1855)  3 
Drew.  319,  61  Eng.  Reprint,  925,  3 
Week.  Rep.  606;  Browne  v.  Hammond 
(1858)  Johns.  V.  C.  210,  70  Eng.  Re- 
print, 400;  Re  Jackson  (1883)  L.  R. 
25  Ch.  Div.  162,  53  L.  J.  Ch.  N.  S.  180, 

50  L.  T.  N.  S.  18,  32  Week.  Rep.  194; 
Re  Harvey  [1893]  1  Ch.  567,  62  L.  J. 
Ch.  N.  S.  328,  68  L.  T.  N.  S.  562,  41 
Week.  Rep.  293. 

Canada.— Re  Sinclair  (1901)  2  Ont. 
L.  Rep.  849;  Re  Williams  (1903)  5 
Ont.  L.  Rep.  345;  Re  Clark  (1904) 
8  Ont.  L.  Rep.  599;  Re  Moir   (1907) 

14  Ont.  L.  Rep.  541.  The  case  of 
Eberts  v.  Eberts  (1880)  42  Mich.  404, 
4  N.  W.  172,  sometimes  cited  as  sup- 
porting this  view,  turned  on  the  fact 
that  the  devise  was  "to  the  surviving 
children  of  my  brothers,"  and  is  so  ex- 
plained in  Strong  v.  Smith  (1891)  84 
Mich.  567,  48  N.  W.  183. 

In  Browne  v.  Hammond'  (1878) 
Johns.  V.  C.  210,  70  Eng.  Reprint,  400, 
the  Vice  Chancellor  said:  "I  agree 
with  what  was  argued  on  behalf  of 
the  plaintiff,  that  the  testator  in  mak- 
ing his  ^ill  intended  to  include  in  the 
devise  and  bequest  all  his  children 
who  were  then  in  existence;  but  I 
must  treat  him  as  having  had  that  in- 
tention, subject  to  the  rule  of  con- 
struction which  the  authorities  had 
well  established,  and  of  which  I  must 
presume  him  to  have  been  informed, 
that  under  a  gift  by  his  will  to  his 
children  those  only  could  take  who 
should  be  in  existence  at  the  time  of 
his  death.  It  was  argued  that  the  rea- 
sons which  induced  the  legislature  to 
interfere,  as  it  has  done  by  the  33d 


section  of  the  act,  in  cases  where  the 
devise  or  bequest  is  to  the  testator's 
children  nominatim,  apply  with  equal 
force  where  the  devise  or  bequest  i& 
to  children  as  a  class.  But  the  rule  of 
construction  to  which  I  have  already 
referred  was  perfectly  well  estab* 
lished  in  all  the  courts  when  the  act 
was  passed.  According  to  that  rule, 
under  a  gift  to  children  as  a  class,  the 
share  to  which  a  child  surviving  the 
testator  would  have  been  entitled  doea 
not  lapse  in  consequence  of  his  death 
in  the  testator's  lifetime.  Had  the  leg- 
islature intended  to  suspend  that  rule 
so  as  to  bring  all  such  cases  within 
the  operation  of  the  33d  section,  it 
would  have  expressed  that  intention." 

This  rule  is  not  affected  by  the  fact 
that,  in  the  event  which  happened,  the 
class  consisted  of  but  one  individual 
(Re  Harvey  [1893]  1  Ch.  (Eng.)  567, 
62  L.  J.  Ch.  N.  S.  328,  68  L.  T.  N.  S.  562, 
41  Week.  Rep.  293),  or  that  one  of  the 
class  is  named  specially,  or  is  to  get 
a  double  share  (Re  Moir  (1907)  14 
Ont.  L.  Rep.  541). 

The  observation  in  Davis  v.  Sand- 
ers (6a.)  supra,  that,  though  the  stat- 
ute-has no  application  in  the  case  of 
the  death  of  a  member  of  a  class  be- 
tween the  time  of  the  execution  of  the 
will  and  the  death  of  the  testator,  it 
may  apply  when  all  the  members  of 
the  class  predecease  the  testator, 
seems  to  have  been  made  per  curiam. 
In.  such  a  case,  as  pointed  out  in  Re 
Harvey  [1893]  1  Ch.  (Eng.)  567,  su- 
pra, "extraordinary  anomalies  would 
result.  If  a  testator  had  several 
children,  say  five,  living  at  the  date 
of  his  will,  and  four  of  these  died  in 
his  lifetime,  leaving  issue  who  sur- 
vived him,  the  effect  of  the  decisions 
is  that  the  fifth  child  surviving  would 
take  the  whole ;  but  if  that  child  also 
happened  to  die  in  the  testator's  life- 
time, leaving  issue  who  survived  him, 
the  representatives,  not  only  of  the 
fifth  child,  but  of  all  the  other  four 
children,  would,  according  to  the  de- 
fendant's argument,  be  let  in,  and  in 
equal  shares.  And  further,  if  there 
had  been  a  sixth  child  who  had  died 
before  the  date  of  the  will,  leaving 
issue  who  survived,  the  represen- 
tatives of  the  sixth  child,  who  by  no 
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possible  construction  of  the  will  could 
himself  have  taken,  would  be  inevit- 
ably let  in  to  share  with  represen- 
tatives of  his  brothers  and  sisters,  all 
dying  as  above  supposed." 

Where  the  view  prevails  that  the 
statutes  to  prevent  lapse  do  not  op- 
erate in  the  case  of  gifts  to  a  class, 
it  is  immaterial  whether  the  claim- 
ants' ancestor  died  before  or  after  the 
making  of  the  will.  See,  for  example, 
Guenther's  Appeal  (1877)  4  W.  N.  C. 
(Pa.)  41.  In  either  case  they  derive 
no  aid  from  the  statute,  and  can  suc- 
ceed, if  at  all,  only  by  establishing 
that  testator  meant  to  include  their 
ancestor  in  his  description  of  the  per- 
sons who  were  to  take  (proposition 
(a)  supra). 

For  instances  in  which  the  statute 
was  held  applicable  on  this  ground, 
see  Cheney  v.  Selman  (1883)  71  Ga, 
384;  Jamison  v.  Hay  (1870)  46  Mo. 
546;  Bradley's  Estate  (1895)  166  Pa. 
300,  31  Atl.  96;  Shetter's  Estate  (1892) 
2  Pa.  Dist.  R.  284.  The  question 
when  a  gift,  which  is  apparently  one 
to  a  class,  may  be  construed  as  one  to 
described  individuals,  is  not  peculiar 
to  the  class  of  cases  falling  within  the 
purview  of  this  annotation,  and  forms 
the  subject  of  discussion  in  notes  in 
L.R.A.1918B,  234,  and  7  B.  R.  C.  784. 

View  that  molL  itatutei  are  applicable. 

In  other  jurisdictions,  the  courts 
have  held  that  the  statute  operates  in 
favor  of  the  issue  of  members  of-  a 
class  dying  after  the  execution  of  the 
will,  but  before  the  testator.    See 

Illinois.  —  Rudolph  v.  Rudolph 
(1904)  207  111.  266,  99  Am.  St.  Rep. 
211,  69  N.  E.  834. 

Iowa.  —  Nicholson  v.  Nicholson 
(1902)  115  Iowa,  493,  91  Am.  St.  Rep. 
175,  88  N.  W.  1064. 

Kentucky.— Yeates  v.  Gill  (1848)  9 
B.  Mon.  203. 

Massachusetts. — Moore  v.  Weaver 
(1860)  16  Gray,  305;  Re  Stockbridge 
(1888)  145  Mass.  517,  14  N.  E.  928; 
Rowland  v.  Slade  (1892)  155  Mass. 
415,  29  N.  E.  631. 

Michigan. — Strong  v.  Smith  (1891) 
84  Mich.  567,  48  N.  W.  183  (explain- 
ing Eberts  v.  Eberts  (1880)  42  Mich. 
404,  4N.  W.  172). 


Ohio.— Woolley  v.  Paxson  (1889)  46 
Ohio  St.  307,  24  N.  E.  599 ;  Shumaker 
V.  Pearson  (1902)  67  Ohio  St.'  330,  65 
N.  E.  1005;  Mather  v.  Copeland  (1898) 
5  Ohio  N.  P.  151,  7  Ohio  S.  &  C.  P. 
Dec.  257. 

Rhode  Island.  —  Moore  v.  Dimond 
(1858)  5  R.  I.  121 ;  Williams  v.  Knight 
(1893)   18  R.  I.  333,  27  Atl.  210. 

And  see  also  Hoke  v.  Hoke  (1878) 
12  W.  Va.  427,  in  which  it  is  held  that, 
although  the  statute  was  intended  to 
prevent  the  lapsing  of  legacies  in  cer- 
tain cases,  it  also  was  intended  in  part 
to  modify  the  conunon-law  rule  that 
where  a  devise  is  made  to  two  persons 
jointly,  and  one  of  them  does  not  sur- 
vive the  testator,  the  survivor  takes 
the  whole,  the  effect  being  to  prevent 
the  operation  of  such  rule  where  the 
devisee  leaves  issue  who  survive  the 
testator,  and  who  accordingly,  in  such 
case,  take  the  estate  as  the  original 
devisee  would  have  done  if  he  had 
survived  the  testator. 

To  hold  that  the  statute  operates  in 
favor  of  the  issue  of  members  of  a 
class  is  to  give  it  the  effect  of  a  legis* 
lative  declaration  that  the  ordinary 
rule  that  the  objects  of  a  class  gift 
are  to  be  ascertained  at  the  time  of 
the  testator's  death  does  not  operate 
to  give  effect  to  the  testator's  inten- 
tion, where  the  legacy  is  of  the  type 
described  by  the  statute  and  there  are 
surviving  issue.  Possibly  this  is  the 
case;  but  to  pretend,  as  some  courts 
have  done,  that  the  statute,  as  so  con- 
strued, does  not  prevent  the  giving  ef- 
fect to  the  testator's  intention,  be- 
cause the  testator  must  be  taken  to 
have  known  that  the  statute  would 

« 

have  the  operation  which  the  court 
has  given  it,  is,  to  say  the  least,  little 
more  than  a  pious  fraud. 

It  may  also  be  remarked  in  criticism 
of  this  view,  that  in  some  cases  it  does 
not  seem  to  have  been  deliberately  and 
understandingly  adopted,  but  to  be 
based  upon  a  misunderstanding  of  de- 
cisions in  which  the  gift,  while  nom- 
inally a  class  gift,  was  really  a  gift  to 
individuals;  and  some  of  the  cases 
above  cited  as  supporting  the  rule  are 
perhaps  susceptible  of  differentiation 
on  this  ground. 

The  reasoning  upon  which  this  view 
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is  based  may  be  illustrated  by  the  fol- 
lowing excerpts : 

In  Yeates  v.  Gill  (1848)  9  B.  Mon. 
(Ky.)  203,  the  court  said:  "It  is  con- 
tended that  the  word  'lapse'  must  be 
taken  in  its  technicar  sense,  as  indicat- 
ing the  falling  back  of  the  legacy  or 
devise,  or  its  subject,  into  the  testa- 
tor's estate,  and  that  this  single  word, 
in  this  sense,  is  to  govern  the  con- 
struction and  restrict  the  operation  of 
the  entire  statute.  And  it  is  argued 
that,  as  a  legacy  given  to  children 
does  not  thus  lapse  by  the  death  of 
one  or  more  children  before  the  death 
of  the  testator,  if  there  be  at  that  time 
any  survivors  who  come  within  the 
description,  therefore,  the  statute  has 
no  application  to  such  a  case,  but  ap- 
plies only  to  the  case  where  all  the 
persons  who,  if  alive,  might  take  as 
children  or  grandchildren,  die  before 
the  testator.  But  if  this  had  been  in- 
tended, it  is  probable  that,  instead  of 
saying  the  legacies  shall  not  lapse  by 
the  death  of  the  legatee  in  the  sin- 
gular number,  the  language  would 
have  been  that  they  shall  not  'lapse 
by  the  death  of  the  legatees,'  etc.  The 
use  of  the  singular  number  through- 
out the  statute,  in  reference  to  the 
person  for  whose  death  it  is  intended 
to  make  provision,  shows  that  the  stat- 
ute should  be  understood  as  if  it  read, 
'that  legacies,  etc.,  to  children,  etc., 
shall  not  lapse  by  the  death  of  any 
legatee,  etc.,  provided,'  etc.  And  the 
nature  of  the  proviso  which  limits  the 
cases  to  which  the  statute  applies 
shows  that  it  was  intended  for  the 
benefit  of  the  children  of  such  legatee, 
etc.  Although,  as  the  law  formerly 
stood,  legacies  to  children  did  not,  in 
a  proper  sense,  lapse  by  the  death  of 
one  of  the  children  before  that  of  the 
testator,  yet  so  far  as  related  to  any 
interest  of  the  decedent,  it  did  lapse, 
not  into  the  estate  of  the  testator,  but 
into  the  interest  of  the  survivors,  and 
the  heirs  or  distributees  of  the  dece- 
dent were  deprived  of  it.  The  word 
'merge'  would  have  been  more  proper 
than  the  word  'lapse.'  But  it  is  suffi- 
ciently clear  that  the  legislature  had 
in  view,  not  the  death  of  all  of  the 
legatees,  but  the  death  of  any  of  them, 
and    intended    to    provide    for    such 


death,  provided  the  decedent  shall 
have  children,  etc. ;  and  this  intention, 
manifested  by  the  general  language 
and  object  of  the  statute,  must  control 
the  meaning  of  the  single  word  'lapse.' 
It  is  obvious,,  too,  that  if  the  operation 
of  the  act  be  confined  to  the  case  of 
the  death  of  all  of  the  legatees  or  dev- 
isees, constituting  the  class  of  chil- 
dren or  grandchildren  at  the  date  of 
the  will,  it  will  make  little  change  in 
the  law  in  those  cases  in  which  the 
devise  is  to  the  testator's  own  children 
or  grandchildren," 

In  Woolley  v.  Paxson  (1889)  46 
Ohio  St.  307,  24  N.  E.  599,  the  court 
said:  "The  rule  as  to  the  lapsing  of 
devises  and  legacies  that  prevailed  be- 
fore the  statute  defeated,  in  most 
cases,  the  intention  of  the  testator. 
He  generally  made  his  will  with  ref- 
erence to  the  objects  of  his  bounty  as 
they  existed  at  the  time,  and  as  though 
his  will  took  effect  at  the  date  of  its 
execution — ^not  apprehending  that  a 
lapse  would  occur  in  case  any  of  them 
should  die  before  himself,  unless  some 
express  disposition  should  be  made  in 
anticipation  of  such  event.  The  stat* 
ute  was  passed  to  remedy  such  disap- 
pointments and  should  receive  a  lib- 
eral construction,  so  as  to  advance  the 
remedy  and  suppress  the  mischief.  It, 
among  other  things,  provides  that 
where  a  devise  is  made  to  a  child  or 
other  relative  of  the  testator,  who  dies 
before  the  testator,  the  issue  of  such 
object  of  his  bounty  shall  take  the  por- 
tion devised  to  such  child  or  relative. 
Nothing  is  more  just  and  conformable 
to  the  probable  intention  of  the  testa- 
tor in  every  instance.  The  fact  that  the 
child  or  relative  is  not  mentioned  by 
name  should  not  defeat  the  applica- 
tion of  the  statute,  where  the  language 
applied  to  the  facts,  as  they  were  at 
the  execution  of  the  will,  designates  a 
child  or  relative  as  an  object  of  the 
testator's  bounty,  with  as  much  cer- 
tainty as  if  it  were  mentioned  by 
name.  At  the  time  the  testator  made 
this  will,  his  son  Isaac  had  four  chil- 
dren living.  They  were  all  adults  and 
their  names  well  known  to  him;  and 
the  devise  that  he  makes  is  to  Isaac 
for  life,  and  then  to  his  children  in 
fee  simple.    This,  in  the  light  of  the 
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circumstances,  must  be  taken  in  a  dis- 
tributive sense,  and  is  a  devise  to  each 
of  Isaac's  children  of  the  fee  simple 
in  remainder,  as  definitely  as  if  it  had 
been  to  each  by  name.  For,  as  ob- 
served by  Vice  Chancellor  Malins  in 
Re  Porter  (1869)  L.  R.  8  Eq.  (Eng.) 
52,  39  L.  J.  Ch.  N.  S.  102,  20  L.  T.  N.  S. 
649,  there  can  be  no  substantial  dif- 
ference between  a  gift,  for  instance, 
to  six  children  named,  and  a  gift  to 
children  simply,  there  being  six.  The 
real  objects  of  the  gift  are  in  such 
cases  easily  ascertainable  by  parol  tes- 
timony. It  is  not,  however,  claimed 
that  the  individuals  constituting 
Isaac's  children  were,  at  the  date  of 
the  will,  indefinite,  and  so  incapable  of 
taking  as  individuals  under  its  provi- 
sions, but  that  the  devise  was  to  them 
as  a  class,  and  must  be  construed,  un- 
der the  rules  applicable  to  such  de« 
vises,  not  as  a  devise  to  each  of  the 
children,  but  to  such  of  them  as  should 
survive  the  testator.  The  ground  of 
this  rule  was  that  no  one  can  be  a 
devisee  or  legatee  until  the  will  takes 
effect  by  the  death  of  the  testator. 
But  any  argument  drawn  from  this 
rule  proves  too  much,  for,  if  applied 
according  to  its  reason,  it  would  abro- 
gate the  statute,  as  no  object,  however 
definitely  described,  can  take  in  this 
sense,  until  the  will  ceases,  by  the 
death  of  the  testator,  to  be  am- 
bulatory. It  was  upon  this  ground 
that  a  devise  to  one  by  name,  who  pre- 
deceased the  testator,  was  held  to 
lapse.  The  fact  that,  in  the  latter 
case,  the  extinguished  or  lapsed  leg- 
acy went  to  the  residuary  legatees,  or 
to  the  heir,  where  there  were  no  such 
legatees,  whilst  in  the  case  of  the 
death  of  a  member  of  a  class  it  went 
to  the  survivors,  supplies  no  reason 
for  excluding  the  application  of  the 
statute  where  the  devise  is  to  a  class. 
It  was  not  because  the  extinguished 
legacy  or  devise  was  disposed  of  by 
the  law  in  one  way  rather  than  anoth- 
er that  the  statute  was  adopted,  but 
because  it  did  not  go  to  the  issue  of 
the  deceased  devisee,  as  the  testator 
in  all  probability  supposed  it  would. 
In  other  words,  it  was  not  designed  to 
prevent  the  failure  of  a  legacy  by  the 
death  of  the  legatee  before  the  tes- 


tator;  that  were  impossible;   but  to 
make  a  new  disposition  by  law  of  such 
legacy,  where  the  testator  had  himself 
failed  to  do  so,  in  anticipation  of  the 
possible  death  of  any  one  of  the  chosen 
objects  of  his  bounty  before  himself, 
where  such  object  was  a  child  or  oth- 
er relative  of  his.     Hence,  the  only 
question  that  can  arise  in  the  con- 
struction of  a  will  under  this  statute 
is  whether  it,  as  a  matter  of  fact,  con- 
tains a  devise  of  real  or  personal  es- 
tate to  a  child  or  other  relative  of  the 
testator,   which    such    devisee   would 
have  taken  had  he  survived  the  testa- 
tor ;  if  so,  then,  by  the  express  language, 
of  the  statute,  the  issue  of  such  dev- 
isee surviving  the  testator  'shall  take 
the  estate  devised  in  the  same  man- 
ner as  the  devisee  would  have  done 
if  he  had  survived  the  testator/  un- 
less a  different  disposition  shall  be 
made  or  required  by  the  will.     Now, 
it  is  a  settled  rule  that,  in  a  devise  to 
children  as  a  class,  each  member  who 
survives    the   testator   then    takes   a 
vested  interest  in  the  devise    (Haw- 
kins, Wills,  68) ;  and  this  is  so,  though 
the  devise  is  not  immediate,  subject, 
however,  in  such  case,  to  the  liability 
to  be  partially  devested  by  children 
subsequently    coming    into    existence 
before  the  period  fixed  for  enjoyment 
CHawkins,  Wills,  71;  Schouler,  Wills, 
§  562).    Hence  as,  under  a  devise  to 
a  class,   each  member  who   survives 
the  testator  would,  independent  of  the 
statute,  take  an  aliquot  part  of  the 
devise  as  a  tenant  in  common  with 
the  other  survivors,  therefore,  under 
the  statute  in  such  case,  the  issue  of  a 
deceased  member  of  the  class  surviv- 
ing the  testator  must  take  what  the  de- 
ceased would  have  taken  had  he  sur- 
vived.   Any  other  construction  would 
render  the  statute  nugatory  in  a  large 
class  of  cases  to  which  its  provisions 
are,  by  its  terms,  directly  applicable." 

Legiilative  determinatioii.  of  qiiestloii. 

In  some  jurisdictions,  any  doubt  as 
to  the  applicability  of  the  statute  to 
class  gifts  is  settled  by  their  express 
inclusion  therein.  See  Renaker  v. 
Lemon  (1864)  1  Duv.  (Ky.)  212; 
Chenault  v.  Chenault  (1888)  88  Ky.  83, 
11  S.  W.  424;  Sloan  v.  Thornton 
(1897)  102  Ky.  443,  43  S.  W.  415;  Har- 
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rison's  Estate  (1902)  202  Pa.  331,  51 
Atl.  976;  Fosbenner's  Estate  (1901) 
26  Pa.  Co.  Ct.  56;  Todd's  Estate  (1907) 
33  Pa.  Super.  Ct.  117. 

b.  Where  person  dead  at  date  of  will 
tvoMld  have  taken  as  a  memher  of  a 
class  had  he  survived  testator. 

But  both  in  those  jurisdictions  in 
which  the  statute  is  held  to  operate  in 
the  case  of  class  gifts,  and  in  those  in 
which  the  terms  of  the  statute  provide 
that  it  shall  so  operate,  the  question 
still  remains  whether  the  statute 
operates  in  favor  of  the  descendants  of 
one  dead  at  the  time  of  the  making  of 
the  will  who,  had  he  survived  the  tes- 
tator,  would  have  taken  under  a  gift 
to  a  class.  So  to  hold  is,  in  effect,  to 
create  a  presumption  that  the  testator 
intended  to  benefit  not  only  the  mem- 
bers of  the  class  who  might  survive 
him,  but  also  the  descendants  of  those 
who  at  any  time  answered  to  the  class 
description. 

Majority  view. 

Upon  this  point  there  is  a  difference 
of  opinion,  the  preponderance  of  au- 
thority being  that  such  an  extension 
of  the  operation  of  the  statute  is  un- 
justifiable where  there  is  nothing  in 
the  will  to  indicate  a  purpose  on  the 
part  of  the  testator  that  the  issue  of 
members  of  a  class  deceased  when 
the  will  was  made  should  share  his 
bounty. 

Georgia.— Davie  v.  Wynn  (1888)  80 
Ga.  673,  6  S.  E.  183 ;  Tolbert  v.  Burns 
(1888)  82  Ga.  213,  8  S.  E.  79. 

Iowa.  —  Nicholson  v.  Nicholson 
(1902)  115  Iowa,  493,  91  Am.  St.  Rep. 
175,  88  N.  W.  1064. 

Massachusetts. — Howland  v.  Slade 
(1891)  155  Mass.  415,  29  N.  E.  631; 
White  v.  Massachusetts  Institute  of 
Technology  (1898)  171  Mass.  84,  50 
N.  E.  512. 

New  Hampshire. — Campbell  v.  Clark 
(1887)  64  N.  H.  328,  10  Atl.  702. 

New    York. — Pimel    v.    Betjemann 

(1905)  183  N.  Y.  194,  2  L.R.A.(N.S.) 

580,  76  N.  E.  157,  5  Ann.  Cas.  239;  Re 

Turner  (1913)  208  N.  Y.  261,  101  N.  E. 

^05,  Ann.  Cas.  1914D,  245. 

Pennsylvania.  —  Harrison's  Estate 
(1902)  202  Pa.  331,  51  Atl.  976;  Fos- 
benner's  Estate  (1901)  26  Pa.  Co.  Ct 


56;  Todd's  Estate  (1907)  33  Pa.  Super. 
Ct.  117. 

Rhode  Island.— Williams  v.  Knight 
(1893)  18  R.  I.  333,  27  Atl.  210. 

Washingt<Hi. — Re  Hutton  (reported 
herewith)  ante,  1673. 

Canaida.— See  Re  Williams  (1903) 
5  Ont.  L.  Rep.  345,  in  which  it  was 
held  that  (apart  from  the  fact  that  the 
gift  was  to  a  class)  the  children  of  a 
daughter  who  had  died  leaving  issue 
before  the  execution  of  the  will  could 
not  take  by  virtue  of  the  statute,  there 
having  been  no  gift  to  their  parent. 

In  Davie  v,  Wynn  (Ga.)  supra,  it 
was  expressly  held,  distinguishing 
Cheney  v.  Selman  (1883)  71  Ga.  384, 
that  a  statute  providing  that  if  a  lega- 
tee is  dead  when  the  will  is  executed, 
leaving  issue  living  at  the  death  of  the 
testator,  such  issue  shall  take  the  leg- 
acy, does  not  so  operate  in  the  case  of 
a  bequest  to  a  class  as  to  let  in  the  chil- 
dren of  persons  deceased  at  the  time 
of  the  making  of  the  will  who,  had 
they  survived,  would  have  been  mem- 
bers of  the  class. 

See  also,  to  the  same  effect,  Tolbert 
v.  Bums  (1888)  82  Ga.  213,  8  S.  E.  79. 

In  Nicholson  v.  Nicholson  (Iowa) 
supra,  the  court  said:  ''If  a  deceased 
beneficiary  is  specifically  named  in  the 
will,  this,  perhaps,  is  a  sufficient  indi- 
cation that  the  testator  intended  his 
heirs  to  take,  under  the  statute  before 
quoted,  as  substitutional  or  represen- 
tative devisees.  But  where  the  gift 
is  to  a  class,  of  which  there  are  many 
members,  it  is  reasonable  to  suppose 
that  the  testator  had  in  mind  only 
those  of  that  class  who  were  living  at 
the  time  he  made  his  will.  To  apply 
the  rule  to  the  instant  case,  when  tes- 
tator made  his  will  he  had  several 
nephews  and  nieces  living.  He  also 
had  at  least  one  grandnephew,  whose 
mother  had  been  dead  for  more  than 
ten  years.  In  the  residuary  clause  of 
his  will  he  devised  his  remaining  prop- 
erty to  his  'nephews  and  nieces,'  share 
and  share  alike.  Did  he  intend  by  this 
description  to  give  any  part  of  it  to 
this  grandnephew?  Surely  not,  for  it 
would  have  been  easy  to  include  him 
if  he  had  so  desired.  Taking  the  will 
by  its  'four  corners,'  and  reading  it  in 
the  light  of  the  admitted  facts,  we 
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hardly  think  one  unversed  in  the  law 
would  say  that  testator  intended  to  in- 
clude applicant  in  the  class  described 
as  'nephews  and  nieces.'  If  he  had 
intended  to  include  the  grandnephew, 
we  think  it  more  likely  that  he  would 
have  named  him.  Nephews  and  nieces 
are  here  the  primary  devisees.  Noth- 
ing whatever  is  given  to  their  issue, 
except  as  they  may  be  substituted  un- 
der the  statute.  In  order  to  claim  un- 
der the  will,  this  substituted  legatee 
must  point  out  the  original  legatee  in 
whose  place  he  would  stand.  At  the 
date  of  the  will,  none  but  living 
nephews  and  nieces  of  the  testator 
could  have  taken.  The  issue  of  the 
one  who  was  dead  at  that  time  can 
show  no  object  of  substitution,  and  to 
give  him  an  original  legacy  would  be, 
in  effect,  to  make  a  new  will  for  the 
testator.  Of  course,  if  the  proposed 
legatee  or  devisee.is  living  at  the  time 
the  will  is  made,  and  subsequently 
dies  before  the  death  of  the  testator, 
a  different  intent  is  manifest,  which 
will  be  given  effect  in  virtue  of  the 
statute  under  which  applicant  claims. 
But  where,  as  in  this  case,  the  gift  is 
to  a  class,  it  is  perfectly  clear  that 
testator  had  in  mind  only  those  mem- 
bers of  the  class  who  were  then  in  ex- 
istence." 

In  Harrison's  Estate  (1902)  202  Pa. 
331,  51  Atl.  976,  the  court  said,  with 
reference  to  a  statute  preserving  to 
their  issue  legacies  to  brothers  or  sis- 
ters, or  children  of  brothers  or  sisters, 
whether  designated  by  name,  or  as  a 
class:  'This  legislation  is  not  and 
was  not  intended  to  have  any  bearing 
upon  the  interpretation  of  wills;  its 
effect  is  confined  to  the  manner  in 
which  the  intention  of  the  testatrix, 
as  ascertained  from  the  words  of  the 
will,  shall  be  carried  into  execution. 
Whether  the  person  within  the  class 
designated  by  the  act,  who  has  died 
during  the  lifetime  of  the  testator, 
was  a  legatee  or  devisee  within  the 
intention  of  the  testator,  must  first  be 
ascertained  from  the  language  which 
he  used  in  disposing  of  his  property. 
When  the  devise  is  to  a  person  by 
name,  it  is  conclusive  as  to  the  inten- 
tion of  the  testator  that  that  person 
should  take,  and,  the  intention  of  the 


testator  being  established,  the  subject 
of^  the  devise  or  bequest  will,  upon 
the  death  of  the  testator,  be  good  and 
available  in  favor  of  the  issue,  when 
the  primary  devisee  or  legatee  has 
died  during  the  lifetime  of  the  tes- 
tator. This  is  the  effect  of  legislation 
of  this  character,  even  in  a  case  when 
the  primary  devisee  was  dead  at  the 
time  the  testator  specifically  desig- 
nated him  as  the  object  of  his  bounty. "^ 
See  also  in  Todd's  Estate  (1907)  33 
Pa.  Super.  Ct.  117,  it  was  said  with 
reference  to  a  statute  expressly  in- 
cluding legacies  to  members  of  a 
class :  ''The  act  does  not  apply  unless 
deceased  legatee  was  a  member  of  a 
class  at  some  time  between  the  execu- 
tion of  the  will  and  the  death  of  the 
testator." 

Minority  view. 

The  authority  to  the  contrary  con- 
sists of  some  Kentucky  cases  (Che- 
nault  V.  Chenault  (1888)  88  Ky.  83, 
11  S.  W.  424;  Dunlap  v.  Shreve  (1885) 
2  Duv.  (Ky.)  334,  and  Sloan  v.  Thorn- 
ton (1897)  102  Ky.  443,  43  S.  W.  415), 
the  decision  of  which  is  largely  in- 
fluenced by  the  peculiar  form  of  the 
Kentucky  statute;  and  of  the  Illinois 
case  of  Kehl  v.  Taylor  (1916)  275  IlL 
346,  114  N.  E.  125,  Ann,  Cas.  1918D, 
948. 

In  Kehl  v.  Taylor  (III.)  supra,  the 
court,  in  holding  a  statute  which  pro- 
vided: "Whenever  a  devisee  .  .  . 
in  any  last  will  and  testament,  being 
a  child  or  grandchild  of  the  testator, 
shall  die  before  such  testator  and  no 
provision  shall  be  made  for  such  con- 
tingency, the  issue,  if  any  there  be,  of 
such  devisee  or  legatee  shall  take  the 
estate  devised  or  bequeathed  as  the 
devisee  or  legatee  would  have  done 
had  he  survived  the  testator,"  which, 
as  a  matter  of  construction,  had  been 
applicable  to  gifts  to  a  class, — appli- 
cable to  the  case  of  the  death,  before 
the  making  of  the  will,  of  one  who,  had 
he  survived,  would  have  been  included 
in  the  class  to  which  a  bequest  was 
made,  said:  "Without  reviewing  the 
various  decisions  on  this  question  and 
the  reasons  given  to  sustain  the  con- 
clusions there  reached,  we  think  the 
construction  most  in  harmony  with 
both  the  spirit  and  intention  of  the 
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act,  as  well  as  the  policy  of  our  law, 
Is  that  which  allows  all  devisees  or 
legatees  of  the  class  named  in  the  stat- 
ute to  take,  irrespective  of  the  time 
of  their  death,  either  before  or  after 
the  time  of  the  execution  of  the  will, 
so  long  as  their  death  occurred  prior 
to  that  of  the  testator,  leaving  issue, 
and  no  provision  is  made  for  such  con- 
tingency, .  .  .  Under  the  harsh 
rule  of  the  common  law,  all  gifts  and 
devises  were  avoided  by  the  death  of 
the  devisee  or  legatee  before  that  of 
the  testator.  At  common  law,  a  be- 
quest or  devise  by  will  to  a  child  of 
the  testator  who  was  dead  when  the 
will  was  made  was  void,  and  a  bequest 
or  devise  to  a  child  who  died  after 
the  will  was  made,  and  before  the  tes- 
tator, lapsed;  and  such  rules  would 
prevail  in  this  state  but  for  the  stat- 
ute in  question,  and  do  prevail  where 
the  beneficiaries  are  other  than  chil- 
dren or  grandchildren.  This  must  often 
have  thwarted  the  intention  of  the 
testator,  and  worked  a  hardship  upon 
those  who  were  the  natural  beneficia- 
ries of  his  bounty,  when  it  is  con- 
sidered that  wills  were  frequently 
made  in  extremis, — but  a  few  days,  or 
even  hours,  before  the  testator's  death, 
and  at  a  time  when  it  could  not  be 
known  to  a  certainty,  or  ascertained, 
whether  or  not  all  the  devisees  or  lega- 
tees,* in  case  they  were  numerous  and 
widely  scattered,  were  alive  and  in 
being  at  the  time  of  the  execution  of 
a  will.  It  was  to  provide  against  such 
contingencies  that  this  statute  was  en- 
acted. It  does  not,  in  direct  terms  or 
by  implication,  take  any  notice  of  the 
time  of  the  execution  of  the  will,  or 
impose  as  a  condition  to  its  operation 
or  nonoperation  upon  a  gift  or  devise 
that  the  devisee  or  legatee  shall  be  in 
esse  at  the  date  of  the  execution  of 
the  will.  The  only  conditions  imposed 
by  it  are  that  the  devisee  or  legatee 
shall  die  before  the  testator,  leaving 
issue  surviving  the  testator,  and  that 
no  provision  shall  be  made  in  the  will 
for  the  contingency  of  the  death  of 
such  devisee  or  legatee  before  that  of 
the  testator.  The  words,  'shall  die,' 
refer  not  to  the  time  of  the  execution 
of  the  will,  but  to  the  death  of  the 
devisee  or  legatee  before  the  testator. 


and,  we  think,  included  those  whose 
death  occurred  prior  to  the  execution 
of  the  will,  as  well  as  those  whose 
death  occurred  in  the  interim  between 
the  making  of  the  will  and  the  death 
of  the  testator." 

In  Chenault  v.  Chenault  (1888)  88 
Ky.  83,  11  S.  W.  424,  it  was  held  (over- 
ruling Sheets  v.  Grubbs  (1863)  4  Met. 
(Ky.)  339)  that  a  statute  providing 
that  if  a  devisee  or  legatee  was  dead 
at  the  making  of  the  will,  leaving  issue 
who  survives  the  testator,  such  issue 
shall  take  unless  a  different  disposi- 
tion is  made  or  required  by  the  will, 
applies  in  the  case  of  a  gift  to  a  class, 
as  well  as  in  a  case  where  the  legatees 
are  specially  named,  when  construed 
in  juxtaposition  with  the  kindred  and 
simultaneous  statutory  provision  that, 
when  a  devise  is  made  to  several  as 
a  class,  the  share  of  any  who  shall  die 
before  the  testator  shall  go  to  his 
descendants,  if  any,  unless  a  different 
disposition  is  made  by  the  devisor. 

A  similar  conclusion  was  reached  in 
Dunlap  V.  Shreve  (1885)  2  Duv.  (Ky.) 
334. 

In  Sloan  v.  Thornton  (1897)  102  Ky. 
443,  43  S.  W.  415,  it  was  held  that  un- 
der a  statute  providing  that  if  a  dev- 
isee or  legatee  dies  before  the  testa- 
tor, or  is  dead  at  the  making  of  the 
will,  leaving  issue  who  survives 
the  testator,  such  issue  shall  take,  the 
children  of  persons  who  were  dead  at 
the  time  the  will  was  made  were  en- 
titled to  participate  in  a  bequest  "to 
the  children  of  my  late  uncle,  John 
Woods,  deceased,  their  names,  number, 
or  place  of  residence  being  unknown 
to  me,  ...  to  be  divided  equally 
between  them,  share  and  share  alike; 
but  if  none  of  said  children  should  be 
living  at  the  time  of  my  death,  then 
this  legacy  shall  fall  into  and  become 
a  part  of  my  residuary  estate,  and  pass 
accordingly." 

The  force  of  the  foregoing  Kentucky 
decisions  is,  howeter,  considerably  les- 
sened by  the  fact  that  in  other  Ken- 
tucky cases  the  court  has  expressly  de- 
clared that  before  a  statute  providing 
that  if  a  devisee  or  legatee  dies  before 
the  testator,  or  is  dead  at  the  making 
of  the  will,  leaving  issue  who  survive 
the  testator,  such  issue  shall  take,  can 
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apply,  it  must  first  be  determined 
whether  the  testator  meant  to  include 
persons  dead  at  the  date  of  the  will  in 
his  description  of  the  lesratees  there- 
in. See  Fuller  v.  Martin  (1895)  96  Ky. 
500,  29  S.  W.  315;  Barnhill  v.  Sharon 
(1909)  135  Ky.  70,  121  S.  W.  988. 

Statute  operates  inhere  testator  man- 
Ifeiti  intention  to  inolnde  deceased 
persons  in  class. 

Where  the  will  shows  that  the  tes- 
tator regarded  a  certain  person  as  a 
member  of  the  class  to  whom  a  gift 
was  made,  the  fact  that  such  person 
was  deceased  at  the  time  will  not  (ex- 
cept in  those  jurisdictions  in  which  the 
statute  to  prevent  lapses  is  not  re- 
garded as  applicable  in  the  case  of 
persons  deceased)  prevent  the  opera- 
tion of  the  statute. 

So,  where  a  testator,  who  at  the 
date  of  his  will,  and  when  he  died,  had 
only  one  living  brother  and  five  living 
sisters,  and  also  two  brothers  and  a 
sister  dead,  who  left  children,  made  a 
devise  to  his  "brothers  and  sisters," 
his  use  of  the  word  "brothers,"  when 
in  fact  there  was  only  one  brother 
living,  indicated  that  he  meant  to  in- 
clude all  his  brothers  and  sisters,  liv- 
ing and  dead,  and  therefore  t)ie 
children  of  those  who  were  dead  may, 
under  the  statute,  take  what  their  par- 
ents, if  living,  would  take.  Fuller  v. 
Martin  (Ky.)  supra. 

In  Barnhill  v.  Sharon  (Ky.)  supra, 
where  testator,  who  at  the  time  his 
will  was  made  had  a  half  sister,  who 
was  then  dead,  leaving  issue,  and  a 
living  sister,  devised  the  remainder, 
after  a  life  estate  in  land,  to  his 
"brothers  and  Sisters,"  it  was  held  that 
as,  in  order  to  give  the  word  "sisters" 
any  meaning  at  all,  it  must  be  made  to 
include  more  than  one  sister,  it  was 


apparent  that  the  deceased's  half  sis- 
ter was  included  in  the  class,  and, 
accordingly,  that  her  issue  were  en- 
titled to  the  benefit  of  the  statute. 

The  statute  was  held  in  Bray  v.  Pul- 
len  (1892)  84  Me.  185,  24  Atl.  811,  to 
operate  in  the  case  of  a  bequest  to  the 
"children  of  a  certain  person,  to  be 
"equally  divided  between  them,"  but 
in  which,  however,  it  appeared  that 
the  inclusion  of  the  deceased  child  was 
necessary  to  satisfy  the  plurality  of 
terms  employed  in  the  bequest. 

The  statute  was  likewise  held  to 
operate  in  Moses  v.  Allen  (1889)  81 
Me.  268,  17  Atl.  66,  where  it  was  held 
to  make  no  difference  that  the  legatees, 
instead  of  being  referred  to  by  name, 
were  described  by  their  relationship 
to  the  testator,  as  his  nephews  and 
nieces. 

Evidence  of  an  intention  on  the  part 
of  the  testator  to  include  a  deceased 
child  as  a  member  of  a  class  to  whom 
a  bequest  is  made  may  be  found  in  the 
fact  that  the  testator  mentions  her  in 
his  will  as  though  she  was  alive,  stat- 
ing the  advancement  which  he  had 
made  to  her,  as  well  as  to  the  rest  of 
his  children.  Guitar  v.  Gordon  (1853) 
17  Mo.  408. 

In  Dunlap  v.  Shreve  (1885)  2  Duv. 
(Ky.)  334,  it  is  said  with  reference  to 
a  devise  to  a  class  described  as  "the 
children  of*  a  deceased  sister  that, 
had  two  of  her  children,  who  were 
dead  at  the  time  of  the  publication  of 
the  will,  been  then  believed  by  the 
testator  to  be  alive,  or  had  he  not 
known  that  they  were  dead,  his  simple 
devise  to  her  children  would  undoubt- 
edly have  included  them,  and  then,  be- 
yond question,  the  statute  would  have 
substituted  their  children  as  devisees. 

E.  S.  0. 


STATE  OF  NEVADA 

V. 

B.  E.  KUHL,  Impleaded,  etc.,  Appt. 

Newtda  Supreme  Court '^  September  5,  1918, 

(—  Nev.  — ,  175  Pac.  190.) 

Evidence  —  comparison  of  palm  prints. 

1.  Palm  prints  may  be  compared  by  experts  tor  identification  purposes  in 
a  criminal  case. 

[See  note  on  this  question  beginning  on  page  1706.] 


STATE 

( —  Nev.  — , 

—  Iihotographic  enlarsrements. 

2.  Photographic  enlargements  of 
palm  prints  may  be  used  by  experts  in 
testifying  before  the  jury  as  to  iden- 
tity in  a  criminal  case. 

[See  10  R.  C.  L.  992,  1153-1156.] 

—  projectoscope. 

3.  A  projectoscope  may  be  used  by 
experts  in  testifying  as  to  identity 
from  palm  prints,  in  a  criminal  case, 
for  the  purpose  of  displaying  photo- 
graphic impressions  to  the  jury. 

—  illustrative  marks  —  eflfect. 

4.  The  placing  upon  photographic 
impressions  of  palm  prints,  of  mark- 
ings by  experts,  for  the  purpose  of  il- 
lustrating their  testimony,  does  not 
render  the  photographs  inadmissible 
in  evidence. 

Appeal  —  preserving  objection  — suf-. 
ficiency. 

5.  An  objection  that  an  expert  is 
testifying  positively  instead  of  giving 
his  opinion  cannot  be  preserved  for 
review  by  merely  stating  that  the 
question  has  already  been  answered. 

[See  2  R.  C.  L.  77-79.] 
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—  positive  statement. 

6.  An  expert  may  testify  positively 
as  to  the  identity  of  two  palm  impres- 
sions rather  than  state  his  belief  or 
judgment  as  to  their  identity. 

[See  11  R.  C.  L.  627-629.] 

'  Witness  —  impeachment  —  contradic* 
tory  statements. 

7.  Where  a  witness,  who,  in  a  crim- 
inal trial,'  has  denied  the  making  of  a 
statement  out  of  court  as  to  ability 
to  identify  an  article  of  clothing,  the 
one  to  whom  the  statement  was  made 
may  testify  to  the  statement  for  pur- 
poses of  impeachment,  if  time,  place, 
and  person  are  brought  to  the  atten- 
tion of  the  witness. 

Sunday    —    judicial    proceeding    — 
^validity. 

8.  Under  a  statute  permitting  the 
reception  of  a  verdict  on  a  nonjurid- 
ical  day,  the  court,  upon  receiving  a 
verdict  on  Sunday,  may  fix  the  day  for 
pronouncing  judgment. 


Appeal  by  defendant  Kuhl  from  a  judgment  of  the  District  Court  for 
Elko  County  (Taber,  J.)  convicting  him  of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Edwin  E.  Caine  and  Harold 
P.  Hale  for  appellant. 

Messrs.  George  B.  Thatcher,  Attor- 
ney General,  William  McKnight,  E.  P. 
Carville,  and  Charles  A.  Cantwell  for 
the  State. 

McCarran»  Ch.  J.,  delivered  the 
opinion  of  the  court : 

In  this  we  are  dealing  with  the 
appeal  of  B.  E.  Kuhl  only.  The  ap- 
peal of  Ed.  Beck,  who  was  tried 
separately,  is  dealt  with  by  this 
court  in  another  opinion.  —  Nev. 
— ,  174  Pac.  714. 

The  appellants  Kuhl  with  his 
codefendants  were  jointly  informed 
against  by  the  district  attorney 
of  Elko  county  for  the  crime  of 
murder.  They  were  specifically 
charged  with  the  killing  of  one 
Fred  M.  Searcey,  a  United  States 
mail  stage  driver,  at  or  near  Jar- 
bidge,  in  Elko  county,  Nevada. 
The  testimony  was  wholly  circum- 
stantial.. One  of  the  elements  in 
the  case  was  an  envelop,  secured 
from  one  of  the  rifled  mail  sacks,  on 


which  was  a  bloody  print  or  impres- 
sion of  a  portion  of  the  palm  of  a 
human  hand.  The  trial  of  the  de- 
fendant Kuhl  resulted  in  a  verdict 
of  murder  in  the  first  degree,  by  rea- 
son of  which  the  death  penalty  was 
imposed.  From  the  judgment,  and 
from  the  order  denying  a  new  trial, 
this  appeal  ensues. 

It  is  the  contention  of  appellant 
here  that  the  trial  court  erred  in  ad- 
mitting the  testimony  of  the  wit- 
nesses Stone  and  BotorfF,  offered  in 
behalf  of  the  state,  as  experts  on 
palm-print  identification.  From  the 
record  it  is  disclosed  that  the  im- 
pression found  upon  the  envelop 
taken  from  the  rifled  mail  sack  was 
made  by  that  portion  of  the  palm 
which  is  immediately  below  the  base 
of  the  little  finger  of  the  left  hand. 
In  offering  the  testimony  of  the  ex- 
perts, photographic  enlargements 
and  projectoscope  views  were  used 
and  presented  to  the  jury.  Objec- 
tions were  interposed  to  these 
methods  of  presenting  the  evidence. 
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and  with  such  we  will  deal  during 
the  course  of  the  opinion. 

The  first  question  which  we  pro- 
pose to  discuss  is  a  novel  one,  inas- 
much as  our  research  has  failed  to 
disclose  an  expression  from  any 
court  from  which  we  might  gain  aid 
or  guidance.  After  the  arrest  of  the 
appellant  Kuhl,  and  while  he  was 
confined  in  the  jail  at  Elko,  an  im- 
pression *was  taken  of  the  palm  of 
his  left  hand,  and  particularly  that 
portion  of  the  palm  below  the  base 
of  the  little  finger.  The  fact  that 
the  witnesses  Stone  and  Botorff  tes- 
tified that  the  two  impressions  were 
made  by  the  same  hand  gives  rise  to 
that  phase  of  the  appeal  most 
strongly  contended  for  by  appel- 
lant. 

Before  testifying  to  their  opinion 
as  to  the  identity  of  the  defendant's 
palm  print  with  the  impression 
found  upon  the  bloody  envelop  taken 
from  the  mail  sack,  each  of  the  wit- 
nesses fully  explained  his  qualifica- 
tions, The  witness  Stone  related  in 
detail  as  to  his  study  on  the  subject 
of  finger-print  identification  and 
classification.  It  is  disclosed  that 
his  investigation  and  research  in 
this  line  had  taken  up  his  time 
almost  continuously  from  the  year 
1908,  or  1909,  to  the  time  of  the 
trial;  that  during  that  time  he  had 
been  engaged  by  at  least  two  recog- 
nized identification  bureaus,  one  un- 
der the  state  police  department  of 
the  state  of  Nevada,  the  other  un- 
der the  police  department  of  the 
city  of  Fresno  in  California.  He 
testified  to  his  having  visited  numer- 
ous identification  bureaus  and  to 
having  attended  conventions  held  by 
those  engaged  in  this  science  in  the 
United  States.  The  witness  Botorff 
related  an  experience  entailing  re- 
search and  investigation  in  the  line 
of  finger-print  identification  and 
classification,  continuing  from  the 
year  1903  up  to  the  time  of  the 
trial.  Each  of  the  witnesses  was, 
as  the  record  discloses,  exhaustively 
and  skilfully  cross-examined  on 
every  phase  of  the  subject  that 
would  bring  forth  to  the  jury  their 
ability  or  lack  of  ability  to  give  a 


correct  or  worthy  conclusion  as  to 
the  identity  of  finger-print  impres- 
sions. 

Were  we  dealing  here  with  a  fin- 
ger-print impression,  or  the  question 
of  the  comparison  or  identity  of 
finger-print  impressions,  our  course 
would  be  easy,  for  the  courts  of  this 
country,  and  of  England  as  well, 
have  paved  the  way  for  the  recogni- 
tion of  this  science  as  an  evidentiary 
element  in  criminal  prosecutions. 
The  main  contention  here  is  that 
the  experts  who  testified  were  not 
qualified  to  give  an  opinion  as  to  the 
identity  of  palm-print  impressions; 
and,  as  we  understand  the  conten- 
tion of  appellant,  it  is  that  science 
has  not  yet  developed  this  question 
sufficiently  to  bear  out  the  conclu- 
sion of  an  expert  on  the  subject. 
Will  the  same  rule  which  has  led  the 
courts  to  recognize  experts  on  fin- 
ger-print identification  permit  such 
experts  to  testify  as  to  their  conclu- 
sion upon  palm-print  identification  ? 
This  is  the  one  vital  question  here. 

The  origin  of  finger-print  identifi- 
cation may  be  traced  back  to  a 
period  some  100  years  before  the 
birth  of  Christ.  Scientific  Ameri- 
can, April  1,  1916,  p.  356.  By  a 
Japanese  scholar,  Mr.  Kumagusu 
Minakata,  in  an  article  entitled, 
"The  Antiquity  of  the  Finger  Print 
Method,"  we  are  told  that  the  dis- 
covery of  this  phenomenon  of  iden- 
tity, as  it  may  be  termed,  was  made 
by  the  Chinese.  In  a  most  interest- 
ing article,  entitled,  "History  of  the 
Finger  Print  System"  (Annual  Re- 
port of  the  Board  of  Regents  of  the 
Smithsonian  Institute  for  the  year 
ending  June  30,  1912,  p.  631),  Mr. 
Berthold  Laufer  traces  the  subject 
back  to  an  era  before  the  birth  of 
Christ.  He  refers  to  the  writings  of 
Kai  Kung-Yen,  an  author  who  wrote 
about  the  year  650  A.  D.,  and  who 
makes  allusion  to  the  employment  of 
finger-print  impressions  in  his  time, 
and  earlier,  for  the  purposes  of  iden- 
tification. 

It  may  have  come  as  a  result  of 
the  diversified  and  extensive  read- 
ing  of  the  learned  author  that,  in 
his   famous   novel,   "Pudd'n   Head 
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Wilson/'  Mark  Twain  causes  one  of 
his  characters  to  make  the  signifi- 
cant speech:  "Every  human  being 
carries  with  him  from  his  cradle 
to  his  grave  certain  physical  marks 
which  do  not  change  tiieir  charac- 
ter and  by  which  he  can  always  be 
identified — and  that  without  shadow 
of  doubt  or  question.  These  marks 
are  his  signature,  his  physiological 
autograph,  so  to  speak;  and  this 
autograph  cannot  be  counterfeited, 
nor  can  he  disguise  it  or  hide  it 
away,  nor  can  it  become  illegible  by 
the  wear  of  the  mutations  of  time. 
This  signature  is  each  man's  own — 
there  is  no  duplicate  of  it  among  the 
swarming  millions  of  the  globe. 
Upon  the  haft  of  this  dagger  stands 
the  assassin^s  natal  autograph, 
written  in  the  blood  of  that  helpless 
and  unoffending  old  man  who  loved 
you  and  whom  you  all  loved.  There 
is  but  one  man  in  the  whole  earth 
whose  hand  can  duplicate  that  crim- 
son sign." 

When  these  lines  were  written  by 
the  beloved  author  modem  science 
and  modern  culture  had  as  yet  failed 
to  grasp  the  full  significance  of  his 
words.  Indeed,  it  was  not  until  re- 
cent years  that  the  true  force  of  the 
lines  of  the  great  Westerner  could 
be  fully  appreciated.  However  an- 
cient may  be  the  origin  of  this 
means  of  identification,  it  remained 
for  Sir  Francis  Galton  to  bring 
forth  the  principle  in  such  a  way  as 
to  gain  the  recognition  of  the  world 
of  science.  In  his  book,  published  in 
1892,  we  find  the  following  signifi- 
cant paragraph:  "We  read  of  the 
dead  body  of  Jezebel  being  devoured 
by  the  dogs  of  Jezreel,  so  that  no 
man* might  say,  'This  is  Jezebel,* 
and  that  the  dogs  left  only  her  skull, 
the  palms  of  her  hands,  and  the  soles 
of  her  feet;  but  the  palms  of  the 
hands  and  the  soles  of  the  feet  are 
the  very  remains  by  which  a  corpse 
might  be  most  surely  identified,  if 
impressions  of  them,  made  during 
life,,  were  available." 

All  of  the  writers  upon  the  sub^ 
ject,  to  whose  lines  we  have  had 
access,  agree  that  the  palmar  sur- 
face of  the  hands  and  the  soles  of 
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the  feet  in  men  and  monkeys  are 
covered  with  minute  ridges  that 
bear  a  superficial  resemblance  to 
those  made  on  the  sand  by  wind  or 
flowing  water.  Galton  first  gave 
expression  to  this  fact;  and  Sir  E. 
R.  Henry,  commissioner  of  police  of 
the  metropolis  of  London,  corrobo- 
rates with  the  statement  that  the  in- 
ner part  of  the  hand  and  the  sole  of 
the  foot  are  traversed  in  all  diirec- 
tions  by  lines  of  varying  length.  He 
says  that  the  most  conspicuous  are 
the  creases  caused  by  the  folding  of 
the  skin;  but  the  least  conspicuous, 
but  much  more  numerous,  lines,  are 
the  papillary  ridges  which  exist  over 
the  whole  palmar  surface,  giving  it 
an  appearance  that  may  be  likened 
to  that  of  a  newly  plowed  field  with 
its  ridges  and  furrows,  or  to  sand, 
which  the  water,  in  receding  from, 
has  left  ribbed.  In  Mr.  Frederick 
A.  Brayley's  book,  entitled,  "Finger 
Prints  Identification,"  we  find  the 
following  significant  language : 
"  'God's  finger-print  language,'  the 
voiceless  speech,  and  the  indelible 
writing  imprinted  on  the  fingers, 
hand  palms,  and  foot  soles  of  hu- 
manity by  the  all-wise  Creator  for 
some  good  and  useful  purpose  in  the 
structure,  regulation,  and  well-be- 
ing of  the  human  body,  has  been 
utilized  for  ages  before  the  civil- 
ization of  Europe  as  a  means  of 
identification  by  the  Chinese,  and 
who  shall  say  is  not  a  part  of  the 
plan  of  the  Creator  for  the  ultimate 
elimination  of  crime  by  means  of 
surrounding  the  evilly  disposed  by 
safeguards  of  prevention,  and  for 
the  unquestionable  evidence  of  iden- 
tity in  all  cases  where  such  is  neces- 
sary, whether  it  be  in  wills,  deeds, 
insurance,  or  commercial  mediums 
of  finance,  as  well  as  in  the  discover- 
ing and  identification  of  lawbreak- 


ers." 

Mr.  Tighe  Hopkins,  in  his  work, 
"Wards  of  the  State,"  makes  ex- 
tended reference  to  the  papillary 
lines  as  covering  the  palms  of  the 
human  hands  and  the  soles  of  the 
human  feet.  In  a  work  entitled, 
"Criminal  Investigation,"  translated 
by  John  and  J.  CoUyer  Adam  from 
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the  work  entitled,  "System  der 
Kriminalistik,"  by  Dr.  Hans  Gross, 
extended  reference  is  made  to  the 
general  subject.  In  a  pamphlet  pub- 
lished by  Sir  William  J.  Herschel, 
dealing  with  the  subject  of  finger- 
print identification,  we  find  a  most 
interesting  history  of  experiments 
made  by  the  learned  author  while 
acting  in  the  British  service  in 
India.  He  interestingly  relates  of 
his  experimentation  with  his  own 
whole  hand  and  with  his  right  foot, 
which,  he  says,  after  an  interval  of 
fifty-seven  years,  remained  irresist- 
ibly unchanged.  "The  Origin  of 
Finger  Printing,"  by  Sir  William  J. 
Herschel,  Humphrey  Milford,  Ox- 
ford University  Press,  June,  1916, 
p.  11. 

In  his  work,  "Guide  to  Finger 
Print  Identification,"  by  Henry 
Faulds,  late  surgeon  superintendent 
of  Tsukiji  Hospital,  Tokyo,  Japan, 
reference  is  made  to  the  papillary 
ridges  found  covering  the  face  or 
palmar  surface  of  the  hands  and  feet 
of  the  human  being.  In  a  terse  and 
graphic  little  work,  entitled,  "Hints 
on  Finger  Prints,"  written  by  Rai 
Sahib  Hem  Chandra  Bose,  finger- 
print expert  of  Bengal,  India,  and  a 
pupil  of  Sir  Edward  Henry,  we  find 
that,  after  dwelling  on  the  possibil- 
ity of  error  in  finger-print  com- 
parison, the  author  makes  this  most 
significant  assertion:  "In  fact,  the 
indications  on  the  inner  surface  of 
the  hand  are  so  numerous  that,  if 
half  a  square  inch  of  any  part  of  it 
were  all  that  remained,  that  would 
be  enough,  in  that  it  would  prove 
identity  by  comparison." 

In  his  work  entitled,  "The  Finger 
Print  Instructor,"  Mr.  Frederick 
Kuhne,  of  the  bureau  of  criminal 
investigation  of  the  police  depart- 
ment of  the  city  of  New  York,  after 
dwelling  at  length  on  the  basis  of 
finger-print  identification  and  the 
methods  of  classifying  finger-print 
impressions,  and  especially  upon 
the  extent  and  usefulness  of  such 
identification,  tells  us  that  in  some 
European  cities  impressions  of  the 
palms  of  the  hands  are  utilized  as 
an  additional  means  of  identifica- 


tion, especially  because  numerous 
patterns  and  characteristics  appear 
in  the  palms  as  well  as  in  the  fin- 
gers, and  in  his  work  (page  96)  he 
sets  forth  an  illustration  vividly 
portraying  the  truth  of  his  asser- 
tion. 

The  lines  on  the  palms  of  the 
human  hand  and  the  soles  of  the 
feet,  which  form  the  basis  of  in-> 
dividual  identification,  are  the 
papillary  ridges.  They  serve  the  of- 
fice of  raising  the  mouths  of  the 
ducts,  so  as  to  facilitate  the  dis- 
charge of  the  sweat,  and  perhaps 
perform  the  additional  functions  of 
aiding  the  sense  of  touch  and  of  giv- 
ing elasticity  to  the  skin  of  the  hand, 
and,  having  a  vacuumistic  tendency, 
they  assist  in  preventing  against 
slipping.  These  papillary  ridges 
form  figures,  patterns,  or  designs, 
which  research,  study,  and  science 
have  divided  into  classes  named 
after  their  particular  form,  to  wit, 
arches,  loops,  whirls,  and  compos* 
ites.  These  patterns,  as  they  have 
been  established  and  named  by  those 
who  have  become  devotees  to  the 
science  of  finger-print  identifica- 
tion, while  they  have  been  discussed 
principally  in  connection  with 
finger  impressions,  are  not  confined 
to  the  human  finger  alone,  but  are 
found  with  equal  importance  and 
equal  persistency  in  the  human  palm 
and  the  sole  of  the  human  foot. 

Mr.  Harold  J.  Shepstone,  in  an 
article  entitled,  "The  Finger  Print 
System  of  Identification,"  appear- 
ing in  the  Scientific  American  of 
date  October  1,  1910,  at  page  256, 
after  dwelling  upon  the  wonderful 
lineations  in  the  form  of  ridges  and 
patterns  which  adorn  the  psSmar 
surface  of  the  human  hand,  says: 
"One  of  the  most  interesting  facts 
about  this  system  is  that  every 
member  of  the  human  race,  irrespec- 
tive of  age  or  sex,  carries  in  person 
certain  delicate  markings  by  which 
identity  can  be  readily  established." 

The  learned  author  illHstrates  his 
article  by  a  whole-hand  impression 
showing  the  systems  and  the  identi- 
fying markings.  In  the  issue  of  the 
Scientific  American  of  date  August 
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19, 1911,  there  appears  an  article  en- 
titled, "No  Two  Finger  Prints 
Alike,"  and  there  reference  is  made 
to  a  communication  addressed  to  the 
French  Academy  of  Science  by  Mr. 
M.  V.  Balthazard,  a  student  of  the 
finger-print  science.  This  learned 
authority  declares  his  findings  to 
the  effect  that,  if  any  finger  print  be 
divided  into  100  squares,  each 
square  will  contain  some  distinctive 
mark.  He  says  that  two  finger 
prints  will  differ  from  each  other, 
either  in  the  arrangement  of  the 
marks  in  the  different  squares  or  in 
the  character  of  the  marks  in  a  par- 
ticular square.  He  says  the  total 
number  of  combinations  of  the  two 
kinds  of  marks  (branching  or  ter- 
mination of  ridges)  in  the  100 
squares  is  the  100th  power  of  4. 
"This,"  says  the  author,  "is  a  num- 
ber that  no  one  can  possibly  im- 
agine. It  is  equal  approximately  to 
a  number  that  would  be  repre- 
sented by  the  figure  1  followed  by 
60  zeros.  This  means  that  there 
are  possible  just  so  many  different 
kinds  of  prints,  and  that  no  par- 
ticular combination  will  occur  more 
frequently  than  others.  The 
chances,  therefore,  of  any  particu- 
lar combination  of  marks  occurring, 
may  be  represented  by  a  fraction 
with  1  as  the  numerator  and  a  de- 
nominator represented  by  1,  fol- 
lowed by  60  zeros,  a  very  tiny  frac- 
tion of  a  chance  indeed."  To  the 
suggestion  as  to  how  many  points 
must  agree  in  two  finger  prints  to 
make  sure  of  identity,  this  author 
bases  his  reply  on  mathematical 
grounds,  to  the  effect  that,  when 
two  finger  prints  agree  in  17  out  of 
the  100  squares,  it  is  practically  cer- 
tain that  they  were  made  by  the 
same  finger.  His  reasoning  in  es- 
tablishing this  basis  is  most  inter* 
esting  and  instructive. 

In  the  issue  of  "Law  Notes"  of 
February,  1917,  there  appears  an 
article  entitled,  "Finger  Print  Evi- 
dence," in  which  the  subject  is 
treated  at  some  length.  In  an  issue 
of  the  same  publication,  of  date 
January,  1918,  and  under  the  same 
caption,  attention  is  directed  to  the 
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learned  discussion  of  the  subject  by 
Judge  Wadhams,  of  the  court 
of  general  sessions  of  the  peace  of 
New  York,  where,  in  the  case  of 
People  v.  Sallow,  100  Misc.  447,  165 
N.  Y.  Supp.  915,  the  matter  is  his- 
torically dealt  with  in  the  consider- 
ation of  the  validity  of  an  act  re- 
quiring the  taking  of  the  finger 
prints  of  persons  arrested  for  crime. 

In  a  most  exhaustive  work  that 
has  just  come  to  our  attention,  in 
fhe  writing  of  which  Mr.  Harris 
Hawthorne  Wildes,  Ph.  D.,  and  pro- 
fessor of  zoology  in  Smith  College, 
and  Mr.  Bert  Wentworth,  former 
police  commissioner  of  Dover,  New 
Hampshire,  collaborate,  a  system 
somewhat  similar  to  that  established 
by  Galton  is  made  the  basis  of  sec- 
tional investigation  by  which  palm- 
print  identification  may  be  carried 
out  by  means  of  the  human  hand. 
On  page  138  of  the  work,  illustra- 
tions are  set  forth  in  which  the  sev- 
eral sections  of  the  hand  are  por- 
trayed. By  this  work  our  attention 
is  called  to  a  term  applied  to  the 
skin  of  the  palmar  surface  of  the 
hand  and  the  sole  of  the  foot,  which 
we  think  most  appropriate,  to  wit, 
"friction  skin."  After  dwelling 
upon  the  nature  and  character  of 
this,  the  authors  reassert  the  state- 
ment found  in  the  works  of  all  the 
other  writers  to  whom  we  have  re- 
ferred, to  the  effect  that  this  fric- 
tion skin  is  covered  by  breaking, 
forking,  splitting  ridges,  which 
ridges  form  patterns  and  designs 
most  irregular  and  individual,  and, 
say  the  authors:  "As  these  fea- 
tures remain  absolutely  constant 
throughout  the  entire  life,  and  are 
far  too  complicated  to  make  a  du- 
plication of  even  a  single  ridge  prob- 
able, it  naturally  follows  that  a 
small  area  of  friction  skin,  no  mat- 
ter where  taken,  is  sufficient  for  an 
absolute  and  positive  identification, 
provided  only  that  a  record  of  it,  in 
the  form  of  a  'print/  or  some  other 
form  of  accurate  reproduction,  has 
been  previously  made,  and  is  avail-- 
able  for  comparison." 

On  page  126  of  the  work  the  au- 
thors refer  to  an  instance  where  a 
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small  square  area  was  cut  out  from 
the  same  place  in  the  hand  prints  of 
two  individuals,  the  place  selected 
being  one  which  has  never  occa- 
sioned any  special  interest  among 
investigators,  and  where  the  ridges 
run  monotonously  in  straight  or 
slightly  curved  parallels.  The  area 
from  which  this  patch  of  friction 
skin  was  taken  lies  above  the  prox- 
imal end  of  the  metacarpal  bone  of 
the  thumb,  which  would  be  ap- 
proximately at  the  base  of  the  first 
system  of  the  hand  under  Galton's 
plan  of  subdivision.  The  authors 
refer  to  the  fact  that  this  region,  or 
area,  from  which  the  experimental 
patch  was  taken,  is  the  most  fea- 
tureless and  monotonous  of  any  of 
the  parts  of  the  human  hand.  Yet 
they  say  a  careful  scrutiny  of  the 
prints,  especially  when  aided  by  a 
slight  magnification,  shows  such 
marked  differences  that  even  a  be- 
ginner in  the  work  of  identification 
would  have  no'  trouble  in  dis- 
tinguishing them  at  once. 

In  concluding  a  most  interesting 
chapter  on  the  subject  of  structure 
and  development  of  friction  ridges 
on  the  palmar  surface  of  the  human 
hand  and  the  sole  of  the  human 
foot,  dealing  with  details  of  their 
course  and  arrangement,  the  authors 
conclude  that  these  surfaces  furnish 
a  basis  upon  which  to  found  a  sys- 
tem of  identification  positive  and 
absolute.  Here  we  find  the  un- 
equivocal declaration  that  the  pat-  ' 
terns  of  the  friction  skin  are  indi- 
vidual, and,  taken  together,  impos- 
sible to  duplicate  in  another  individ- 
ual. Further,  they  declare  that  the 
separate  ridges,  too,  show  numer- 
ous details,  which  are  in  themselves 
so  individual  that  a  small  area  of 
friction  skin,  taken  even  in  the  most 
featureless  portion,  cannot  be 
matched  by  any  other  piece.  "Per- 
sonal Identification,"  by  Wildes  and 
Wentworth. 

All  of  the  learned  authors,  ex- 
perts, and  scientists  on  the  subject 
of  finger-print  identification,  and 
each  of  those  to  whom  we  have 
heretofore  referred,  agree  that 
these  patterns,  formed  by  the  papil- 


lary ridges  on  the  inner  surface  of 
the  human  hand  and  the  sole  of  the 
foot,  are  persistent,  continuous,  and 
unchanging,  from  a  period  in  the 
existence  of  the  individual  extend- 
ing from  some  months  before  birth 
until  disintegration  after  death. 
While  most  of  the  experts  on  finger- 
print identification  deal  most  exten- 
sively with  impressions  of  the 
human  fingers,  we  find  that  some, 
of  whom  Mr.  Galton  is  first  and 
foremost,  have  divided  the  palmar 
surface  of  the  human  hand  into 
what  they  term  well-marked  sys- 
tems of  ridges.  Mr.  Galton  in  his 
work  fixes  these  systems  thus : 

First,  that  which  runs  over  the 
ball  of  the  thumb  and  adjacent  parts 
of  the  palm,  bounded  by  a  line 
which  starts  from  the  middle  of  the 
palm,  close  to  the  wrist,  and  sweeps 
around  the  ball  of  the  thumb  to  the 
edge  of  the  palm  on  the  side  of  the 
thumb,  which  it  reaches  about  half 
an  inch,  more  or  less,  below  the  base 
of  the  forefinger.  The  second  sys- 
tem is  bounded  toward  the  thumb 
by  the  base  line  of  the  first  system 
and  toward  the  little  finger  by  a  line 
starting  from  about  the  middle  of 
the  little-finger  side  of  the  palm, 
and  ending  on  the  opposite  side,  just 
below  the  forefinger.  The  third 
system  is  bounded  thumbwards  by 
the  base  line  of  the  second  until 
that  line  arrives  at  a  point  inrnie- 
diately  below  the  axis  of  the  fore- 
finger. There  the  boundary  of  the 
third  system  leaves  this  base  line 
and  skirts  the  base  of  the  forefinger, 
until  it  reaches  the  interval  which 
separates  the  fore  and  middle  fin- 
gers. The  upper  boundary  of  the 
third  system  consists  of  a  line  which 
leaves  the  middle-finger  side  of  the 
palm  a  small  distance  below  the 
base  of  the  little  finger,  and  termi- 
nates between  the  fore  and  middle 
fingers.  Galton  on  Finger  Prints, 
Macmillan  &  Co.  London  and  New 
York,  1892,  p.  53. 

Mr.  Galton  in  his  work  draws 
comparison  between  the  patterns 
that  may  occur  in  these  individual 
systems  of  the  palm  and  those 
which  occur   on  the  bulbs  of  the 
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thumb  and  lingers.  He  refers  to 
the  latter  As  being  more  definite  in 
position,  more  conspicuous  in  linea- 
tion,  and  more  instructive  to  study. 
Moreover,  he  says  they  are  more 
easy  to  classify.  The  palm  print  or 
impression  involved  in  this  case  ia 
made  by  that  portion  of  the  hand 
which  falls  principally  in  the  third 
Fig.  A. 
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Fig.  A, — The  impression  found  on 
the  envelop  taken  from  the  mail 
sack  found  at  the  scene  of  the  crime. 

Fig.  B. — The  impression  made  by 
the  palm  of  the  hand  of  defendant 
after  arrest. 

We  have  gone  at  length  into  the 
subject  of  palm-print  and  finger- 
print identi^cation,  largely  for  the 
Fig.  B. 


system,  and  perhaps  partly  in  the 
second  system,  as  these  systems 
have  been  established  by  Gallon  in 
his  arrangement  of  the  human 
palm  heretofore  referred  to. 

The  cuts  are  from  the  palm  im- 
pressions as  admitted  in  evidence  at 
the  trial  in  the  lower  court. 


purpose  of  evolving  the  indisputable 
conclusion  that  there  is  but  one 
physiological  basis  underlying  this 
method  of  identification;  that  the 
phenomenon  by  which  identity  is 
thus  established  exists,  not  only  on 
the  bulbs  of  the  finger  tips,  but  is 
continuous    and    coexisting    on    all 
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parts  and  in  all  sections  and  subdi- 
visions of  the  palmar  surface  of  the 
human  hand.  History  of  the  Finger 
Print  System,  by  Berthold  Laufer, 
supra. .  The  rules  and  systems  estab- 
lished by  students  of  the  subject, 
through  which  identification  is  made 
positive,  apply  no  more  to  one  sec- 

Bvidenee-.  ^lon    or   system   of 

compariMon  of  this  palmar  surface 
palm  print..        ^j^^^  ^^  another.    A 

student  of  the  subject  may  have  con- 
fined his  research  and  study  largely 
to  prints  or  impressions  made  only 
by  the  finger  tips  or  by  the  bulbs  on 
the  ends  of  the  fingers,  but  the 
knowledge  and  experience  thus 
gained,  and  the  methods  of  deter- 
mining identity  thus  established  and 
used,  are  applicable  with  equal  sig- 
nificance and  effect  to  any  given  sur- 
face of  the  palm  of  the  hand.  This 
is  true,  because  of  the  truth  of  our 
former  assertion  as  to  a  common 
physiological  basis  underlying  this 
established  method  of  identification. 

Progressive  and  scientific  process- 
e3  and  appliances  which  belong  to 
the  varipus  human  endeavors  be- 
long equally  to  the  machinery  of  the 
law.  The  principle  underlying  the 
Sussex  Peerage  Case,  11  Clark  &  F. 
85,  8  Eng.  Reprint,  1034,  8  Jur.  793, 
and  recognized  by  Greenleaf  in  his 
work  on  Evidence  (Greenl.  Ev, 
516),  has  found  sanction  by  the 
courts  in  modern  American  juris- 
prudence, and  this  principle  it  is 
which  will  allow  evidence  of  those 
scientific  processes,  the  work  of 
trained,  skilful  men  in  their  respec- 
tive departments,  to  be  applied  by 
way  of  demonstration  of  a  fact, 
leaving  the  weight  and  effect  of 
such  demonstration  entirely  to  the 
consideration  of  the  jury  under 
proper  instruction.  •  State  v.  Cer- 
ciello,  86  N.  J.  L.  309,  52  L.R.A. 
(N.S.)   1010,  90  Atl.  1112. 

In  the  case  of  State  v.  Miller,  71 
N.  J.  L.  528,  60  Atl.  202,  the  court 
held  that  it  was  not  erroneous  to 
admit  evidence  of  the  coincidence 
between  the  hand  of  the  accused, 
and  the  bloody  print  of  a  hand  upon 
the  wall  of  a  house  where  a  crime 
was  committed.     This  case,  as  we 


understand  it,  did  not  turn  upon 
finger-print  identification,  such  ad 
is  involved  in  the  case  at  bar;  but 
the  principle  there  applied  is 
worthy  of  note  as  supporting  the 
position  which  we  deem  proper 
here.  In  the  case  of  State  v.  Con- 
nors, 87  N.  J.  L.  419,  94  Atl.  812, 
the  court  recognized  the  propriety 
of  admitting  the  testimony  of  finger- 
print experts  for  the  purpose  of  es- 
tablishing identity. 

In  the  case  of  Parker  v.  Rex,  14 
C.  L.  R.  (Austr.)  681,  3  B.  R.  C.  68, 
the  only  evidence  upon  which  con- 
viction of  breaking  and  entering 
rested  was  a  comparison  of  one  of 
several  finger  prints  found  on  a 
bottle  in  the  premises  entered,  with 
the  print  of  the  middle  finger  of  the 
accused's  hand  taken  in  jail.  The 
High  Court  of  Australia,  in  consid- 
ering the  case  on  appeal  from  the 
Supreme  Court  of  Victoria,  speak- 
ing through  Mr.  Chief  Justice  Grif- 
fith, made  reference  to  the  fact  of 
the  general  recognition  by  courts 
and  authorities  of  the  individuality 
of  the  corrugations  in  the  skin  on 
the  fingers  of  the  human  hand,  and 
said :  "A  finger  print  is,  therefore, 
in  reality,  an  unforgeable  signature. 
That  is  now  recognized  in  a  large 
part  of  the  world,  and  in  some  parts 
has,  I  think,  been  recognized  for 
many  centuries." 

The  court,  after  thus  referring  to 
the  finger  print,  concluded  by  say- 
ing: "There  is  in  this  case  evi- 
dence that  the  prisoner's  signature 
was  found  in  the  place  which  was 
broken  into." 

In  the  case  of  Emperor  v.  Sahdeo 
(1904;  India)  3  Nagpur  L.  Rep.  1 
[cited  in  3  Chamberlayne,  Ev.  § 
2072]  the  court  recognized  the  pro- 
priety of  establishing  the  identity 
of  the  party  accused  by  the  use  of 
sheets  bearing  impressions  of  finger 
markings.  Again,  in  the  case  of 
Emperor  v.  Hulost,  7  Crim.  L.  J. 
(India)  406,  the  principle  was  fol- 
lowed that  identity  of  the  individual 
might  be  established  by  the  opinion 
of  experts,  testifying  as  to  the 
identity  of  finger  impressions  made 
upon  certain  impression  slips  with 
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those  of  the  accused  taken  in  court. 
To  the  same  effect  is  the  case  of 
Emperor  v.  Abdul  Hamid,  32  In- 
dian L.  Rep.  (Calcutta  Series)  759 
[cited  in  3  Chamberlayne  Ev.  § 
2561]. 

The  courts  of  Great  Britain  have 
followed  the  principle  that,  inas- 
much as  the  science  of  finger-print 
identification  was  an  established 
science,  evidence  proving  identity 
by  this  means  should  be  received; 
and  in  Castleton's  Case,  3  Crim. 
App.  (England)  74,  a  conviction 
was  sustain^  where  the  only  proof 
of  idaitity  in  the  lower  court  was 
the  evidence  of  finger  prints. 

Two  leading  cases  in  this  country 
have  gone  at  length  into  this  ques- 
tion. In  People  v.  Jennings,  252  111. 
534,  43  L.R.A.(N.S.)  1206,  96  N.  E. 
1077,  the  supreme  court  of  Illinois, 
speaking  through  Mr.  Chief  Justice 
Carter,  on  an  appeal  from  convic- 
tion of  murder  in  the  first  degree, 
upheld  the  trial  court,  wherein  it 
admitted  the  evidence  of  experts  as 
to  the  comparison  of  photographs  of 
the  finger  prints  found  on  a  railing 
in  the  premises,  with  the  enlarged 
finger  prints  of  the  defendant.  The 
opinion  of  the  chief  justice  of  the 
Illinois  court  is  to  our  mind  exhaus- 
tive of  the  subject,  and  we  cite  it 
here  with  approval. 

In  the  case  of  People  v.  Roach, 
215  N.  Y.  602,  i09  N.  E.  618,  Ann. 
Cas.  1917A,  410,  Mr.  Justice  Sea- 
bury  went  at  length  into  the  sub- 
ject, and  referred  approvingly  to 
the  case  of  People  v.  Jennings, 
supra,  and  upheld  the  ruling  of  the 
admissibility  of  such  evidence.  In 
the  Roach  Case,  as  in  the  Jennings 
Case,  the  appeal  was  from  a  con- 
viction of  murder.  The  appellant 
assigned  as  error  the  testimony  of 
an  expert  as  to  finger-print  impres- 
sions found  upon  the  clapboards  of 
a  house  where  the  homicide  was 
committed.  There  the  experts  tes- 
tified positively  that  the  impres- 
sions on  the  clapboards  were  finger 
prints  of  the  left  hand  of  the  de- 
fendant. This  testimony  was  ren- 
dered after  the  expert  had  opportu- 
nity to  compare  the  finger  prints  of 
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the  defendant  with  those  markings 
found  in  the  house.  The  supreme 
court  of  New  York  in  that  case  held 
that  the  evidence  was  admissible, 
its  weight  being  for  the  determina- 
tion of  the  juryi 

These  cases,  and  others  to  which 
we  might  properly  refer  (Young  v. 
State,  68  Ala.  569 ;  People  v.  Storrs, 
207  N.  Y.  147,  45  L.R.A.(N.S.)  860, 
100  N.  E.  730,  Ann.  Cas.  1914C, 
196),  establish  the  rule  of  the  ad- 
missibility of  this  character  of  evi- 
dence, and  in  the  light  of  progres- 
sive science,  and  inasmuch  as  the 
underlying  principle  of  this  science, 
as  recognized  in  the  cases  cited,  is 
directly  applicable  and  is  the  under- 
lying principle  here,  the  foundation 
was  sufficiently  laid  for  the  testi- 
mony of  the  witnesses  Stone  and 
Botorff .  The  evidence  of  these  ex- 
perts as  to  the  identity  of  the  palm 
print  of  the  defendant  with  that 
found  upon  the  blood-smeared  en- 
velop taken  from  the  rifled  mail 
sack  was  a  proper  subject  for  the 
consideration  of  the  jury.  The 
weight  to  be  given  to  this  testimony 
was  for  the  jury  to  determine. 

It  is  contended  by  appellant  here 
that  the  court  erred  in  admitting 
certain  photographic  enlargements, 
and  in  permitting  the  witnesses  Stone 
and  Botorff  to  illustrate  their  testi- 
mony by  the  use  of  a  projectoscope, 
by  means  of  which  an  enlarged 
photograph  of  the  impressions  was 
displayed  to  the  jury.  It  might  suf- 
fice to  say  that  no  question  is  raised 
as  to  the  accuracy  of  the  photo- 
graphic exhibits,  nor  is  any  ques- 
tion raised  as  to  the  method  of 
identifying  the  photographs,  or  as 
to  the  manner  in  which  the  palm- 
print  impression  of  the  defendant 
was  taken,  or  as  to  the  correctness 
of  the  enlargements.  The  appli- 
ances used  and  the  methods  re- 
sorted to,  so  far  as  we  are  able  to 
determine,  were  those  appliances 
and  methods  recognized  by  science. 
By  these  appliances,  the  jury  was 
afforded  an  opportunity  to  follow 
the  testimony  of  the  experts  in  their 
direct  and  cross  examination.  By 
this  means  they  were  better  able  to 
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judge  of  the  correctness  of  the  tes- 
timony as  it  was  being  given,  and  to 

estimate  its  weight 
Tiffii^A'KtS?.?     and        significance. 

This  method  of  pre- 
senting proof  has  received  the  sanc- 
tion    of     the     highest     authority. 
Whart.  Crim.  Ev.  8th  ed.  §  544; 
.  _,  1   Wigmore,   Ev.   § 

795;  Rogers,  Ex- 
pert Testimony,  2d  ed.  §  140 ;  Deder- 
ichs  V.  Salt  Lake  City  R.  Co.  35 
L.R.A.  802,  and  note  (14  Utah,  137, 
46  Pac.  656) ;  State  v.  Connors,  87 
N.  J.  L.  419,  94  Atl.  812.  That  in- 
struments  may  be  photographed  for 
the  purpose  of  so  enlarging  as  to 
make  the  proportions  plainer,  and 
such  photographs,  when  already  in 
evidence,  may  be  projected  to  illus- 
trate the  testimony  of  witnesses,  is 
a  rule  that  has  found  general  sanc- 
tion. First  Nat.  Bank  v.  Wisdom, 
111  Ky.  135,  63  S.  W.  461;  United 
States  V.  Ortiz,  176  U.  S.  422,  44  L. 
ed.  529,  20  Sup.  Ct.  Rep.  466; 
Howard  v.  Illinois  Trust  &  Sav. 
Bank,  189  111.  568,  59  N.  E.  1106; 
Marcy  v.  Barnes,  16  Gray,  161,  77 
Am.  Dec.  405. 

Appellant  complains  of  the  act  of 
the  trial  court  in  admitting  photo- 
graphs of.  the  palm  impressions, 
when  upon  such  photographs  there 
were  certain  lines  and  markings, 
placed  there  by  the  witnesses  Stone 
and  Botorff  before  their  testimony 
was  given.  These  lines,  as  appears 
from  what  record  there  is  before  us, 
were  placed  on  the.  photographs  by 
the  experts  for  the  purpose  of  more 
clearly  illustrating  their  testimony. 
They  indicated  the  points  of  similar- 
ity and  identity  to  which  the  experts 
testified.  Their  existence  and  sig- 
nificance were  fully 
miliSSiJiVS.       explained     by     the 

witnesses.  These 
markings  in  no  wise  affected  the 
photographs,  and  we  are  at  a  loss 
to  discern  any  prejudice  or  injury 
that  could  have  thus  accrued  to  the 
appellant. 

Error  is  assigned  to  the  ruling  of 
the  trial  court  in  permitting  the  wit- 
ness Stone  to  make  a  positive  state- 
ment as  to  the  identity  of  the  palm 


impressions.  In  this  respect  he  tes- 
tified positively  that  these  palm 
prints  were  made  by  one  and  the 
same  hand.  We  might  with  pro- 
priety pass  this  assignment  without 
comment,  for  the  reason  that  the 
only  ground  of  objection  assigned  in 
the  trial  court  was  that  the  question 
had    already    been  *«—.-!  »^* 

~^  ,  Appeal— pr«- 

answered.        Aside  •ervin»  oi»je«- 
from   this,   it  may  "•-»—- «^*— «^- 

with  propriety  be  said  that,  while  it 
is  the  usual  practice  for  expert  wit- 
nesses to  testify  as  to  tiieir  belief 
in  a  given  conclusion,  or  as  to  their 
best  judgment,  no  rule  of  law  pre- 
vents   them    from 
testifjdng   positive-  i^tSmSt. 
ly  on  such  subjects. 
Whether  they  give  their  best  judg- 
ment   or    belief,    or    testify    posi- 
tively as  to  their  conclusion,   the 
fact  remains  that  it  is  for  the  jury 
to  determine  the  weight  to  be  given 
to  their  testimony.    People  v.  Jen- 
nings, supra. 

Near  the  scene  of  the  murder 
there  was  found  an  overcoat  bear- 
ing blood,  stains.  From  the  briefs 
of  counsel  we  are  informed  that  E. 
B.  Williams,  a  restaurateur,  testi- 
fied to  having  seen  the  appellant 
wearing  this  overcoat  in  and  about 
his  place  of  business.  In  putting  in 
his  case,  the  appellant  called  as  a 
witness  Pearl  Williams,  associated 
with  E.  B.  Williams  in  the  restau- 
rant business.  We  are  informed  by 
the  briefs  that  Pearl  Williams  tes- 
tified on  her  examination  in  chief 
positively,  as  did  E.  B.  Williams,  in 
regard  to  Kuhl's  familiarity  with  and 
treatment  in  the  restaurant.  She, 
however,  testified  that  she  had 
never  seen  the  appellant,  Kuhl,  wear 
such  a  coat;  that  the  only  coat  she 
had  ever  seen  hinl  wear  was  a  brown 
mackinaw.  The  record  as  to  this 
testimony  is  not  before  us,  either  in 
narrative  form  or  otherwise ;  hence, 
we  must  content  ourselves  with  such 
statement  of  facts  bearing  on  tiiis 
phase  of  the  case  as  we  find  in  the 
briefs  of  the  respective  counsel.  It 
appears  that  on  cross-examination 
the  witness  Pearl  Williams  was 
asked  as  to  a  statement  she  had 


STATE 

(—  yev.  — , 

previously  made  to  Sheriff  Harris, 
and,  if  we  understand  the  proceed- 
ings correctly,  she  was  asked,  on 
cross-examination  by  the  state,  if  it 
were  not  true  that  shortly  after  the 
murder,  in  the  town  of  Jarbidge, 
where  her  restaurant  was  located, 
she  had  told  Sheriff  Harris  that  she 
could  positively  identify  the  coat  as 
the  property  of  Kuhl,  but  that  she 
did  not  want  to  be  drawn  into  the 
case,  for  business  reasons.  At  the 
trial,  and  on  cross-examination,  she 
denied  having  made  this  statement. 
The  state  called  the  sheriff  in  rebut- 
tal, and,  it  appears,  propounded 
the  question  to  the  sheriff,  incor- 
porating therein  the  language  of  the 
witness  Pearl  Williams,  as  used  by 
her  on  the  occasion  referred  to. 

Appellant  contends  that  the  court 
erred  in  permitting  this  interrog- 
atory to  be  answered  by  the  sheriff 
on  rebuttal.  The  question  pro- 
pounded to  the  witness  Pearl  Wil- 
liams by  the  state,  if  we  are  correct- 
ly infonfted,  implied  that  she  had, 
on  another  and  former  occasion, 
made  a  contradictory  statement  as 
to  the  defendant's  having  worn  the 
coat.  If  her  statement  made  on  a 
former  occasion  was  brought  home 
to  her  on  cross-examination,  with 
the  proper  elements  of  impeach- 
ment incorporated  therein  (that  is, 
as  to  time,  place,  and  the  party  to 
whom  the  statement  was  made) , 
and  if  she  denied  having  made  the 
statement  at  the  time  and  place  and 
to  the  party,  it  was  proper  for  the 
state,  on  rebuttal,  to  present  the 
party  to  whom  her  former  state- 
ment was  made,  and  to  propound  to 

that  witness,  after 
t^^^ach^ent-      the    fixing    of    the 

«?Ju«ne!rA?'^       *™®  ^^^  place,  the 

exact  language  of 
the  witness  sought  to  be  impeached. 
We  find  no  error  in  the  conduct  of 
the  court  in  this  respect. 

The  verdict  in  this  case  was  ren- 
dered and  received  by  the  court  on 
Sunday,  and,  after  the  recording  of 
the  verdict,  the  court  proceeded  to 
fix  a  date  on  which  judgment  would 
be  pronounced.  The  act  of  the  trial 
court  in  this  respect  is  assigned  as 


V,  KUHL.  1705 

176  Puc.  190.) 

error.  Under  the  second  subdivi- 
sion of  §  4870  of  our  Revised  Laws, 
the  court  is  authorized  to  receive 
the  verdict  of  a  jury  on  a  nonju- 
dicial day.  This  statute  necessarily 
contemplates  the  making  of  such 
order  or  orders,  on  the  reception  of 
the  verdict,  as  may  be  necessary  for 
the  proper  and  expeditious  course 
of  justice.  ,  If  a  verdict  of  acquittal 
were  received  by  the  court  on  a  non- 
judicial day,  manifestly  the  statute 
permitting  the  reception  of  such  a 
verdict  would  contemplate  an  or- 
der discharging  the  defendant.  So, 
too,  where  a  verdict  of  conviction  is 
rendered  and  received  on  a  nonjudi- 
cial day,  the  right  to  receive  the 
same  implies  the  right  and  power  in 
the  court  to  remand. the  defendant 
and  to  fix  a  date  for  further  proceed- 
ings. In  the  case  of  State  v.  Rover, 
13  Nev.  17,  Mr.  Justice  Hawley, 
speaking  for  this  court,  said :  "The 
power  given  to  the  court  to  sit  on 
Sunday  to  receive  the  verdict  neces- 
sarily authorizes  it  to  have  the  ver- 
dict then  read  and  recorded,  to  dis- 
charge the  jury,  and  make  such 
other  orders  as  are  incident  to  the 
power  given  by  the  statute." 

The  making  of  the  order  setting 

a  date  on  which  s„„day-j«diciai 
judgment  would  be  proceeding- 
pronounced  pursu-  ^  ^' 
ant  to  the  verdict  was  an  act  inci- 
dent to  the  reception  of  that  verdict. 
We  have  scrutinized  the  instruc- 
tions given  by  the  trial  court  in  this 
case,  and  find  no  error  upon  which 
reversal  could  be  predicated.  As- 
signment No.  64  deals  with  an  in- 
struction on  which  we  conunented 
in  the  case  of  State  v.  Sella,  41  Nev. 
113,  168  Pac.  285.  The  decision  of. 
this  court  in  the  Sella  Case  was  not 
in  the  hands  of  the  trial  court  at  the 
time  of  the  trial  of  this  case.  As  to 
the  propriety  or  advisability  of  the 
giving  of  such  an  instruction  in  this 
case  we  are  not  at  liberty  to  say,  in 
view  of  the  meager  record  that  is 
here  before  us.  In  the  Sella  Case 
we  gave  expression  to  our  views, 
discouraging  the  giving  of  this  in- 
struction, inasmuch  as  one  clause 
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therein,  at  least,  might  be  considered 
as  a  comment  by  the  court  on  the 
weight  to  be  given  to  witnesses 
whose  testimony  might  agree  on  all 
points.  We  again  express  our  dis- 
approval of  this  instruction,  and  ad- 
vise against  its  being  given. 

At  the  outset  of  our  opinion,  we 
made  mention  that  the  proof  of  guilt 
in  Oiis  case  rested  entirely  on  cir- 
cumstantial evidence.  We  are  not 
advised  as  to  the  completeness  of 
the  circumstantial  chain  connecting 
appellant  with  the  commission  of 
the  crime.  We  note,  however,  in 
the  brief  of  his  able  and  painstak- 
ing counsel,  the  following  assertion : 
"It  is  fully  appreciated  that  this  is 
one  of  those  curious  cases  where 
every  link  in  the  chain  of  circum- 


stantial evidence  seems  satisfac- 
torily forged." 

We  find  nothing  in  the  appeal 
from  which  it  might  be  inferred 
that  appellant  received  other  than  a 
fair  trial,  or  that  there  was  oilier 
than  the  utmost  diligence  put  forth 
by  able  counseL 

The  judgment  is  affirmed.  The 
court  below  is  directed  to  fix  a  time 
and  make  all  necessary  orders  for 
having  its  sentence  carried  into 
effect  by  the  warden  of  the  state 
penitentiary. 

Let  the  order  be  entered  accord- 
ingly. 

Sanders,  J.,  concurs.  By  reason 
of  the  unavoidable  absence  of  Mr. 
Justice  Coleman,  he  does  not  par- 
ticipate in  the  foregoing  opinion. 


ANNOTATION. 


by  palm-print  impreMions. 


That  evidence  as  to  the  correspond- 
ence of  finger  prints  is  admissible  to 
prove  identity  is  affirmed  in  all  the 
cases  which  have  considered  the  ques- 
tion. See  People  v.  Jennings  (1911) 
252  111.  534,  43  L.R.A.(N.S.)  1206,  96 
N.  E.  1077;  State  v.  Cerciello  (1914)  86 
N.  J.  L.  309,  52  L.R.A.  (N.S.)  1010,  90 
Atl.  1112;  State  v.  Connors,  87  N.  J.  L. 
419,  94  Atl.  812;  People  v.  Roach 
(1915)  215  N.  Y.  592,  100  N.  E.  618, 
Ann.  Cas.  1917A,  410;  Castleton's 
Case  (1909)  3  Crim.  App.  (Eng.)  74; 
Parker  v.  Rex  (1912)  14  C.  L.  R. 
(Austr.)  681,  8  B.  R.  C.  68;  Rex  v. 
Morris  [1914]  St.  R.  Qd.  274 ;  Emperor 
v.  Sahdeo  (1904;  India)  3  Nagpur  L. 
Rep.  1,  cited  in  3  Chamberlayne,  Ev.  § 
2072. 

And  while  the  weight  of  the  evi- 
dence  of  identity  of  the  prisoner  with 
the  person  who  committed  the  crime, 
thus  adduced,  is  a  question  for  the 
jury  (see  People  v.  Jennings  (111.) 
supra;  State  v.  Cerciello  (1914)  86  N. 
J.  L.  309,  62  L.R.A.  (N.S.)  1010,  90  Atl. 
1112;  Emperor  v.  Abdul  Hamid  (1905) 
32  Indian  L.  Rep.  (Calcutta  Series) 
759,  cited  in  3  Chamberlayne,  Ev.  § 
2561,  note  3),  such  evidence  is  suf- 


ficient to  support  a  conviction  (Castle- 
ton's Case  (1909)  3  Crim.  App.  (Eng.) 
78;  Parker  v.  Rex  (1912)  14  C.  L.  R. 
(Austr.)  681,  3  B.  R.  C.  68;  Rex  v. 
Morris  [1914]  St.  R.  Qd.  274). 

The  reported  case  (State  v.  Kuhl, 
ante,  1694)  seems  to  be  one  of  first 
impression  upon  the  question  whether 
evidence  as  to  the  identity  of  palm- 
print  impressions  is  admissible,  as 
tendng  to  connect  the  accused  with 
the  commission  of  the  crime. 

There  are,  however,  several  deci- 
sions in  which  it  was  held  competent 
to  show  that  hand  marks  found  at  the 
scene  of  the  crime  were  apparently 
made  by  the  hand  of  the  accused. 

Thus,  in  Powell  v.  State  (1907)  50 
Tex.  Crim.  Rep.  592,  99  S.  W.  1005, 
where  it  appeared  that  the  defend- 
ant's little  finger  on  his  right  hand 
was  abnormal,  and  that  in  using  it  it 
made  marks  different  from  an  or- 
dinary hand,  and  it  was  further  shown 
that  impressions  of  a  bloody  hand 
were  discovered  at  the  scene  of  the 
crime,  showing  a  peculiarity  of  the 
little  finger  of  the  right  hand,  it  was 
held  that  impressions  of  the  defend- 
ant's right  hand,  which  had  been  taken 
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with  his  consent,  were  admissible,  in 
order  to  show  their  similarity  with 
those  found  at  the  scene  of  the  crime. 

And  in  Brown  v.  State  (1915)  76 
Tex.  Crim.  Rep.  316,  174  S.  W.  360,  it 
was  held  not  error  to  refuse  to  exclude, 
as  the  opinion  of  the  witness,  testi- 
mony that  the  accused  had  a  peculiar- 
ly deformed  thumb,  and  that  a  blood 
print  made  on  a  door  casing  was  ap- 
parently made  by  such  a  thumb. 

And  in  State  v.  Miller    (1905)   71 


N.  J.  L.  527,  60  Atl.  202,  where  it  ap- 
peared that,  before  the  defendant  was 
arrested,  he  accompanied  some  officers 
to  the  house  where  the  murder  in 
question  was  committed,  and  when  in 
a  room  where  an  imprint  of  a  bloody 
hand  appeared,  he  was  asked  to  place 
his  hand  upon  the  bloody  mark,  which 
he  voluntarily  did,  it  was  held  proper 
to  admit  testimony  as  to  the  compari- 
son of  his  hand  with  the  mark. 

E.  S.  0. 
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Of  wife,  Bee  Husband  and  Wins. 
Of  premises  by  tenant,  see  Landlobd  and 
Tenant. 

What  constitutes.    3-787. 
Of  insured  property.    3-787. 


ABUTTING  OWNERS. 

Bights  in  and  title  to  highways,  see  High- 
ways. 

Private  remedy  for  obstruction  of  street, 
see  Highways. 


ABATEMENT. 

Of  nuisance,  see  Nuisances. 
Of  legacy,  see  Wills. 


ABATEMENT    ANB    BEVIVAX. 

Power  to  enter  judgment  nunc  pro  tk^no 
after  death  of  party  in  action  which 
does  not  survive.    3-^1428. 

By  pendency  of  prior  action.    3-819. 

Bevivor  of  personal-injury  action  in  Fed- 
eral court  in  name  of  personal  repre- 
sentative.   8-1394. 


ABSTRACTS. 

Defect  in  title  shown  by,  see  Vendor  and 
Purchaser. 


ABUSE. 

As  ground  for  divorce, 
Separation. 


see  Divorce  and 


ACCEPTANCE. 

On  surrender  of  lease,  see  Landlord  and 
Tenant. 

Failure  of  beneficiary  of  gift  of  note  hand- 
•  ed  to  third  person  for  delivery  after 
death  of  donor,  to  accept  the  note 
when  tendered  to  him.    3-885. 


ACCIBENT. 

Insurance  against,  see  Insurance. 
Proximate  cause  of,  see  Proximate  Cause. 


ACCORB  ANB   SATISFACTION. 

Judicial  notice  of.    3-1021. 

As  ground  for  injunction  to  prevent  fur- 
ther prosecution  of  action.     3-1021. 

As  defense  to  further  prosecution  of  ac- 
tion.   3-1021. 

Bight  to  show  in  action  at  law  that  ac- 
cord and  satisfaction  set  up  as  de- 
fense was  induced  by  fraud.     3-1021. 

Effect  of  refusal  of  one  party  to  accord 
to  be  bound  by  it  to  alter  its  legal 
effect.     3-1021. 

Performance  by  one  party  to  an  accord 
and  satisfaction  of  obligation  im- 
posed upon  him  as  extinguishing 
claim  against  him.     3-1021-. 


ABUSE  OF  PROCESS. 


ACCOUKT8. 


Liability  for,  see  False  Imprisoniaent;      Account  stated  as  between  principal  and 

Malicious  Prosecution.  factor,    a—soa  (case  p.  287), 
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Gift  of  account;  sufficiency  of  delivery. 
3-928. 

What  is  meant  by  account  stated.    3-287. 

Account  stated  resulting  from  retention 
of  accounts  current  without  objec- 
tion.   3-287. 


ACKNOWIJ^DGMENT. 

To  interrupt  statute  of  limitations,  see 
Limitation  of  Actions. 

Necessity  of  showing  authority  or  qudli' 
fication  of  afflant  in  affidavit  made 
in  behalf  of  corporation.  .3^182 
(cases  pp.  120,  128), 

Sufficient  certificate  of  acknowledgment  as 
essential  to  record  of  instrument.  3- 
660. 

Sufficiency  of  certificate  of  acknowledg- 
ment on  behalf  of  corporation  which 
fails  to  show  any  effective  authority 
of  affiant.    3-660. 


ACQUIESCENCE. 

Estoppel  by,  see  Estoppel. 


ACTION  aR  SUIT. 

Abatement  or  revival  of,  see  Abatement 

AND  Revival. 
Action  on  note,  see  Bills  and  Notes. 
As  to  continuance,  see  Continuance  and 

Adjournment. 
Costs  and  fees,  see  Costs  and  Fees. 
Independent  suit  for  alimony,  see.  Divorce 

AND  Separation. 
Transfers  between   law  and  equity,   see 

Equity. 
By  personal  representative,  see  Executors 

AND  Administrators. 
Injunction  against,  see  Injunction. 
On  insurance  policy,  see  Insurance. 
Action  for  libel  or  slander,  see  Libel  and 

Slander. 
Limitation  of  action  or  suits,  see  Limita- 
tion OF  Actions. 
Effect  of,  on  running  of  limitations,  see 

Limitation  of  Actions. 
Parties  to  action,  see  Parties. 
Right  of  action  by  receiver,  see  Receivers. 
Venue  of,  see  Venue. 
Effect  of  war  on,  see  War. 

Conditiqiui;  prematiirity. 

Condition  for  rescission  of  contract,  see 
Contracts. 

Depreciation  in  market  value  of  land  as 
affecting  the  general  rule  that  cause 
of  action  arises  when  injury  is  in-- 
flicted,  and  not  when  cause  is  ore" 
at€d.    3-^682    (case  p.  670), 


Defenses. 

In  action  for  assault,  see  Assault  and 
Battery. 

In  action  on  negotiable  paper,  see  BniiS 
AND  Notes. 

In  suit  for  divorce,  see  Divorce  and  Sepa- 
ration. 

In  action  for  false  imprisonment,  see 
False  Imprisonment. 

In  action  on  insurance  policy,  see  Insur- 
ance. 

In  libel  suit,  see  Libel  and  Slandsk. 

Burden  of  proving,  see  Evidence. 

Right  of  surety  to  avoid  contract  for 
fraud  on  principal.  3'^68  (case  p. 
806), 

Fact  that  loan  hy  hank  was  ext^ssivCf 
as  a  defense,     3-^9    (case  p.  S4L) . 

Violation  of  law  by  plaintiff.     3-54. 
Accord   and   satisfaction  of  matters   in- 
volved.   3-1021. 

Nature;  kind. 

As  to  election  of  remedy,  see  Election  of 
Remedies. 

Contract  or  tort.    3-1396. 


ACT  OF  GOD. 

As  ground  for  nonperformance  of  con- 
tract, see  Contracts. 


ADEMPTION. 


Of  bequest  or  legacy,  see  Wills. 


ABJOININO  OWNERS. 

Right  of  landowner  to  conduct  lawful 
business  in  such  way  as  to  injure 
neighbor's  property.    3-310. 


AB  JOU  UN  MENT. 

See  Continuance  and  Adjournment. 


ADMINISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 


ABMIRAI.TT. 

As  to  maritime  liens,  see  Maritime  Liens. 


Heavy  italic  type  is  nsed  for  annotations;  roman  type  for  oases. 
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ADMISSIONS. 

In  pleading,  see  Pleading. 


AMBIGUITT. 

Parol  evidence  to  explain,  see  Evidence. 


ADOPTION. 

Of  child,  Bee  Parent  and  Child. 


ADVANCES. 

By  factor,  see  Factors. 


AFFIDAVIT. 

« 

Of  acknowledgment,  see  Acknowledg- 
ment. 

Verification  of  pleading,  see  Pleading. 

Necessity  of  shatcing  authority  or  qual' 
ifieation  of  affiant  in  affidavit  nuide 
in  hehalf  of  corporation,  3^132 
(cases  pp.  126,  128) » 


Contract  of,  see  Shipping. 


AGE. 

Constitutionality  of  statute  as  affected 
ty  discrimination  in  pxiniahments 
for  samfi  offense  "based  upon  age. 
3'~iei4. 


AMENDMENT. 

Of  charter,  see  Corporations. 
Of  pleading,  see  Pleading. 


♦  •» 


ANIMAIiS. 

Constitutionality  of  statute  as  to,  see  Con- 
stitutional Law. 
As  to  livery,  see  Livery. 

Hides  of  cattle  as  property.    3-76. 


ANNUITY. 

Contract  by  owner  of  business  to  pay  an- 
other an  annuity  to  refrain  from  es- 
tablishing a  similar  business.    3-247. 


ANSWER. 


See  Pleading. 


♦  •» 


ANTITRUST  LAW. 

See  Monopoly  and  Combination. 


APPEAI*  AND  ERROR. 


ALIENATION. 


Suspension  of  power  of,  see  Perpetuitibs. 


AUEN  ENEMY. 


See  War. 


ALIENS. 

Alien  enemy,  see  War. 


ALIMONY. 


See  Divorce. 


In  generaL 

Power  to  enter  judgment  nunc  pro  tunc 
after  death  of  part^f  pending  appeal 
or  urrit  of  error.    3^1416. 

Damages  for  taking  of  frivolous  appeal. 
3-1060. 

Right  to   appeal. 

Right  of  state  to  appeal.    3-516. 

Jurisdiction   of   partionlar   conrts. 

Revisory  jurisdiction  of  court  of  appeals 
of  Kentucky  over  divorce  decree.  3- 
799. 

Transfer  of   oanse;   elfeot. 

Right  of  state  to  appeal  in  criminal  case, 
see  supra. 

Stay  of  proceedings  under  judgment  pend- 
ing appeal.    3-968. 

Effect  of  appeal  and  supersedeas  to  vacate 
conviction  of  criminal  offense.    3-968. 
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Case    made;   statementfl. 

Effect  of  including  statement  of  facts  in 
the  transcript  instead  of  sending  it 
separately  to  the  appellate  court.  3- 
1535. 

Bill   of  ezoeptions. 

Right  to  consider  on  appeal  question  to 
witness  which  is  not  in  bill  of  excep- 
tions.    3-1457. 

Repeal  of  statutes  as  to  time  for  bill  of 
exceptions.  3-1096. 

Construing  statute  providing  thirty  days 
after  adjournment  of  court  for  pre- 
paring bill  of  exceptions  from  a  judg- 
ment in  a  county  court  to  mean  a 
county  court  having  an  official  sten- 
ographer.    3-1096. 

Assigmments   of   error. 

Considering  cross  assignments  of  error 
although  appellees  do  not  prosecute 
an  appeal.    3-874. 

Olijeotlons      and     exceptions;     raising 
question    in    lo^rer    eonrt. 

Sufficiency  of  objection  that  expert  is  tes- 
tifying positively  instead  of  giving  his 
opinion.    3-1694. 

Sufficiency  of  general  exception  to  charge 
of  court.    3-1394. 

Necessity  of  exception  to  refusal  of  in- 
structed verdict.    3-1585. 

Necessity  of  exception  to  evidence.  3- 
1585. 

Raising  question  by  motion  for  new  trial. 
3-765. 

Gronnds  for  dismissal. 

Lack  of  jurisdiction.    3-522. 

Hearing  and   determination   generally. 

Rule  of  decision  in  considering  exceptions 
to  court's  refusal  to  give  requested 
instruction.     3-1145. 

Considering  evidence  in  view  most  favor- 
able to  the  conclusions  of  the  court. 
3-1042. 

What  may  be  considered  in  determining 
whether  facts  found  support  the  con- 
clusions of  law.    3-1379. 

Duty  of  reviewing  court  to  consider  facts 
most  favorable  to  defendant  on  direc- 
tion of  verdict  for  plaintiff.     3-1631. 

Wlio  may  complain. 

Effect  of  failure  of  appellees  whose  cross 
errors  were  not  considered  by  inter- 
mediate court  to  apply  for  writ  of 
error,  on  right  of  court  of  last  resort 
to  consider  the  cross  errors.     3-874. 

Duty  of  intermediate  court  of  appeals  to 
consider  cross  errors  although  appel- 
lees do  not  prosecute  an  appeal.  3- 
874. 

Refusal  to  consider  assignment  of  error  by 
defendant  on  appeal  by  plaintiff.  3- 
624. 


Presumptions. 

Presumption  that  delay  in  impomng  sen- 
tence was  justified.    3-995,  999. 
As  to  instruction.    3-1283. 

Wliat  roTiewable   generallj. 

Right  to  review  action  of  trial  court  upoa 
motion  to  set  aside  an  indictment 
which  is  not  subject  to  exception. 
3-1522. 

Discretionary  matters* 

Overruling    motion    for    continiiance    on 

ground  of  surprise;   where  affidavit 

is  insufficient.    3-1522. 
Injunction  pendente  lite.     3-1290. 
Conduct  of  trial  and  order  of  introduction 

of  evidence.     3-1209. 
Discretion  as  to  impartiality  of  jnzor.    dr- 

1201. 
Withdrawal  of  juror.    3-336, 
Change  of  venue.  .  3-1522. 

Questions  not  raised  •  below. 

Lack  of  title  in  plaintiff  which  will  confer 

jurisdiction.     3-256. 
Objection     that    case     is     not    properly 

brought  on  equity  side  of  the  court* 

3-971. 
Objection  that  administrator  cannot,  for 

want  of  interest,  maintain  action  to 

determine  interest  in  real  estate.    3- 

1493. 

Review  of  facta. 

Revtfnv  of  finding  as  to  who  toaa  the  em- 
ployer of  an  injured  employee 
claiming  compensation  under  Work- 
men's  Compensation  Act.     3^1 18C 

General  rule  as  to.    3-287, 1145. 

Finding  of  fact  on  conflicting  evidence  not 
disturbed  on  intermediate  appeal.  3- 
940. 

Review  by  New  York  court  of  appeals, 
after  affirmance  by  appellate  division. 
3-1379. 

Finding  of  facts  by  jury  approved  by  dis- 
trict judge.    3-619. 

Finding  by  jury  on  conflicting  evidence  as 
to  whether  slanderous  statement  was 
in  fact  made.    3-1651. 

Review  of  findings  by  trial  court  where 
both  parties  have  requested  a  peremp- 
tory instruction.    3-1038. 

Finding  by  trial  judge  on  conflioting  evi- 
dence offered  on  motion  for  new  trial. 
3-150. 

Allowance  of  alimony.    3-799. 

Allowance  of  damages  on  two  g^rounds,  one 
of  which  is  unjustified,  where  it  is  im- 
possible to  determine  what  portion  of 
the  damages  were  allowed  on  that  ac- 

'        count.    3-669. 

Finding  that  a  transaction  was  a  loan  and 
was  usurious  as  one  of  fact.     3-1379. 

Finding  that  stockholder  was  to  be  paid 
for  services  in  selling  property  of 
corporation.    3-765. 

Finding  in  equity.    3-971. 
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Wbat    errors    w«rramt   rorersal    —   in 
general* 

Bef usal  to  transfer  action  to  equity  court. 

3-247. 
Dismissal  of  counterclaim.    3-885. 

—  as  to  oridenoe. 

Refusal  to  reverse  in  absence  of  prejudice. 
3-1283. 

Error  cured  by  verdict.    3-787. 

Asking  witness  in  action  for  breach  of 
warranty  of  seaworthiness  of  vessel 
as  to  successful  trip  across  ocean 
after  trial  repairs.     8-619. 

Receipt  of  declarations  of  receiver  of  in- 
surance company  in  action  on  pre- 
mium note.    3-54. 

Evidence  of  conversation  regarding  con- 
dition of  gate  subsequent  to  accident, 
where  conversation  was  gone  into  by 
counsel  on  both  sides.    3-605. 

-»as  to  instmotioas. 

Assuming  facts  in  instruction.    3-1823. 

As  to  matter  which  is  not  in  issue.  3- 
1123. 

As  to  degree  of  proof.    3-103. 

Failure  to  bring  out  distinction  between 
killing  one  accused  of  misdemeanor 
who  is  merely  attempting  to  escape, 
and  one  who,  being  armed,  assumes  a 
menacing  attitude  towards  the  of- 
ficer.   3-1161. 

Charge  as  to  presumption  of  chastity  of 
prosecuting  witness  in  prosecution  for 
having  carnal  intercourse  with  woman 
under  eighteen  years.    3-1457. 

Refusal  of  requested  instruction  where 
instructions  given  fairly  submitted 
case  to  jury.     3-605,  1096,  1161. 

-^argament  or  remarks  of  eonnseL 

As  ground  for  new  trial,  see  New  Trial. 

—  remarks  of  Judge. 

Statement  that  court  will  admit  evidence 
objected  to  by  state  because  it  will  do 
so  little  harm.    3-1096. 

Comments  on  evidence.    3-1096. 

—  submission  of  issues. 

Refusal  or  failure  to  submit  issue.    3-178. 


to   verdiet   or   Judgment. 

Judgment  setting  aside  a  transaction  for 
usury  where  no  finding  of  usury  has 
been  made.     3-1379. 

Effect  of  matters  occurring  after  —  de* 
clsion  below. 

Effect  of  "tear  on  appeal  pending  at  time 
of  its  outhrealc,  8—33^  (case  p. 
323) . 

Judgment. 

Effect  of  matters  occurring  after  decision 
below,  see  supra. 

Making  such  disposition  of  the  case  as 
justice  at  the  time  requires.    3-323. 
3  A.L.R.— 108. 


Allowance  of  costs  and  counsel  fees  to  de- 
feated party  where  appeal  was  justi- 
fied.   3-1673. 

Effect  of  decision  on  later  appeal.    3-605. 


ARGUMENT. 


Of  counsel,  see  Trial. 


ARMT  AND  NAVY. 

As  to  soldiers'  home,  see  Soldiers'  Home. 


ARREST. 

In  general. 

Release  from,  on  bail,  see  Bail  and  Recog- 
nizance. 

Of  judgment,  see  Criminal  Law. 

Civil  liability  for  making,  see  False  Im- 
prisonment. 

Homicide  while  making,  see  Homicide. 

Resisting  or  obstructing,  see  Obstructing 
Justice. 

Right  of  sureties  on  'bail  bond  to  arrest 
principal  for  purpose  of  surrender. 

Liability  on  bond  of  police  officer  for 
wrongful  arrest.    3-1619. 

Right  of  sheriff  holding  warrant  for  ar- 
rest of  nerson  for  felony  to  take  him 
out  of  the  custody  of  the  constable 
who  holds  him  under  warrant  for 
misdemeanor.     3^1283. 

Duty  of  citizen  called  to  assist  officer  in 
making  arrest,  to  obey  and  act  at 
once.     3-642. 

Without   w^arrant. 

Liability  of  sureties  on  police  officer's 
bond  for  unlawful  arrest  tHthout  a 
'warrant.     3—1023    (case  p.    1619). 

As  violating  due  process  of  law.     3-1500. 
Reasonable    grounds    for    believing    that 
felony  has  been  committed.    3-642. 


ARREST   OF  JUDGMENT. 

See  Criminal  Law. 


ARSON. 

Admissibility  of  evidence  of  other  of* 
fenses  to  prove  identity  of  defend- 
ant.    3-1644. 
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Aa  affecting  right  to  recovery  under  ao' 
oident  insurance  policy,  3^^130^ 
(case  p.  1295) . 


-♦-•- 


ASSAULT  AND  BATTEBY. 
In    KeneraL 

Admissibility  of  evidence  of  other  of' 
fenses  to  prove  identity  of  defend' 
ants.     3—1660   (case  p,  1637) . 

Degree  of  force  that  may  he  employed 
in  arresting  one  charged  with  a  miS' 
demeanor,  3^^1170  (c€ises  pp,  1161, 
1166), 

Evidence  in  prosecution  for.    8-1537. 
Liability  of  police  officer  for  assault.     S- 
1166,  1619. 

Defenses. 

Defense  that  assault  by  police  force  on 
prisoner  was  necessary  to  prevent  es- 
cape, in  absence  of  attempt  to  escape. 
3-642. 

Insulting  language  or  unsuccessful  at- 
tempt by  one  under  arrest  to  assault 
officer  in  charge  of  him.    3-642. 


Building  and  loan  associations,  see  BuiLD- 
iNO  AND  LoiiN  Associations. 

Privilege  of  com/mfunicatien  in  relation 
to  meniber  or  prospective  memiber 
of  society^  other  than  churcH,  d— 
1664   (case  p.  1661). 


♦  •» 


ASSUMPSIT. 

Might  to  recover  money  tohicH  the  plain- 
tiff placed  in  the  hands  of  an  agent 
to  be  used  for  gambling  purposes, 
3^1636  (case  p,  1631). 

Action  for  money  had  and  received  by 
proprietor  of  gaming  house,  whose 
employee  refuses  to  return  money  ad- 
vanced to  him  to  finance  the  games. 
3-1631. 

Assumpsit  by  proprietor  of  gaming  house 
to  recover  from  police  official  money 
seized  in  raid,  which  proprietor  was 
using  to  finance  the  games.     3-1631: 


ASSUMPTION  OF  BISK. 

See  Master  and  Servant. 


ASSESSMENT. 


Of  taxes,  see  Taxes. 


^♦» 


ATTEMPT. 

To  commit  crime,  see  Criminal  Law. 


ASSIGNMENT. 

Of  negotiable  paper,  see  Bills  and  Notes. 
Of  corporate  stock,  see  Corporations. 

Rights  as  betweeji  the  assignee  of  a  con- 
ditional  vetidor  and  one  who  deals 
uHth  the  latter  after  the  return  of 
the  property,    3—242  (case  p.  236)  , 

Loan  association  as  agent  of  borrowing 
member  or  agent  of  one  to  whom  bond 
given  for  security  has  been  assigned. 
3-844. 

Effect  of  assignment  by  conditional  vendor 
to  transfer  right  to  retake  possession 
under  the  contract.     3-235. 

Rights  under  assignment  of  void  contract. 
3-242. 


■♦♦» 


ASSIGNMENT  OF  EBBORS. 

See  Appeal  and  Error. 


ATTOBNETS. 
In  KeneraL 

Argument  of,  see  Trial. 

Existence  of  contractual  relation  between 
attorneys  employed  as  assistants  by 
another  attorney  and  the  latter's 
client,  so  as  to  prevent  their  effecting 
a  settlement  with  the  client.    3-1598. 

Pleading  in  action  by  client  to  recover 
money  collected.    3-1598. 

Oompensation;  lien. 

Allowance  of  attorney's  fees  in  divorce 
suit,  see  Divorce  and  Separation. 

Amount  or  basis  of  recovery  by  attorney 
who  takes  case  on  contingent  fee, 
where  client  discontinues,  settles, 
or  compromises,  3''^72  (oases  pp, 
468,  468) , 

Right  of  client  to  compromise  suit  with- 
out consent  of  attorney.    3-468. 
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Liability  of  consignor  surreptitiously  re- 
moving and  concealing  merchandise 
consigned  to  factor,  in  order  to  es- 
cape the  factor's  lien,  for  expense  of 
counsel  employed  by  factor  to  pro- 
tect his  rights.    3-287. 


BANKBUPTOT. 

Effect  of  %aar  an  right  to  ntaJce  daint 
against  hatUcrupVs  estate.    3^^30. 


ATTOBNEYS'  FEES. 

In  divorce  suit,  see  Divorce  and  Separa- 
tion. 


^•» 


AITTOMOBILES. 
In  general, 

Recovery  of  car  as  affecting  insurance 
covering  theft  of  automobile,  8^793 
(case  p.  787) . 

Gasolene  in  automolHle  as  violation  of 
provision  in  fire  insurance  policy 
on  building.    3—798    (case  p.  794). 

Operation  of  smelter  by  corporation  or- 
ganized to  manufacture  automobiles. 
3-413. 

Effect  of  assignment  by  conditional  vendor 
of  automobile  of  his  rights  to  trans- 
fer right  to  retake  possession  of  the 
machine.    3-235. 

Begnlations  as  to. 

Reading  omitted  words  into  statute  regu- 
lating.    3-392. 

Construction  of  statute  regrulftting  use  of 
lights.    3-392. 

Negligenoe  in  nse  of. 

Negligent  driving  generally,  see  Negli- 
gence. 

Driving  motor  truck  having  trailer 
through  much  frequented  street  after 
one  of  the  attachments  connecting  the 
trailer  to  the  truck  has  parted.  3- 
612. 


BAIL  AND  BECOOKIZANCB. 

Surreniler   of   principal   by   sureties   on 

bail  bond.     3—180    (cases  pp.    17 6, 

178). 
Bail:  imposition  of  life  sentence  as  of-- 

feeling  capital  character  of  offense, 

3^970    (case  p.   908). 

Effect  on  jurisdiction  on  appeal  of  failure 
to  make  recognizance  pending  appeal 
at  term  at  which  convicted  and  mak- 
ing it  at  next  term  of  court.    3-522. 

What  constitutes  final  judgment  prevent- 
ing surrender  of  principal  by  surety. 
3-176. 

Effect  of  arrest  under  criminal  charge  in 
one  county  of  person  out  on  bail  in 
another  county  on  right  of  sureties  on 
the  bail  bond  to  surrender  principal. 
3-178. 


In  c^neraL 

Mode  of  proving  corporate  existence  of 
national,  bank.  S^^lOl  (case  p.  99)  . 

Stock  and  atooUioldora. 

Fraud  in  selling  bank  stock  by  misrepre- 
sentations as  to  liability  on  notes  held 
by  bank,  as  estoppel  to  defend  against 
such  liability  in  suit  1)y  the  bank.  8- 
114. 

Taxing  capital  of  bank  at  full  value  where 
other  property  is  assessed  at  only  a 
percentage  of  its  value.    3-1365. 

Lien  on  stock.    3-1237. 

By-law  forbidding  transfer  of  stock  while 
holder  is  indebted  to  the  bank.  3- 
1237. 

Estimating  amount  of  net  profits  stipu- 
lated on  sale  of  bank  stock.    3-114. 

Pas^n&ent  of  oheoks. 

Effect  of  drawer's  death.    8-891. 

Iioana   hj» 

Fact  that  loan  by  battle  was  excessive 
as  a  defense.   3'^9  (case  p.  64) . 

Who  may  complain  of  bank's  violation  of 
statute  as  to  loans.    3-54. 

Dissolntion;  insolvency. 

Right  of  national  bank  in  process  of  liqui- 
dation to  sue  and  be  sued  in  its  own 
name.    8-99. 


BANNEBING. 

Injunction  against  "bannering"  place  of 
business  as  unfair  to  organized  labor. 
3-1290. 


Of  judgment,  see  Judgment. 

Of  limitations,  see  Limitation  of  Actions. 


See  Assault  and  Battery. 


BEDS   AND    SHOBES. 


Rights  in,  see  Waters. 
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Restoration  of,  on  rescission  of  contract, 
see  Contracts. 


BENEVOLENT  ASSOCIATIONS. 

Privilege  of  communication  in  relation 
to  m>ember  or  prospective  mem>her 
of  society  other  tkan  chur<^.  d— 
Xe&4:   (case  p,  1061). 


BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence.  - 


BETTING. 


See  Gaming. 


BIAS. 

Effect  of,  on  competency  of  jaror. 
Jury. 


^•» 


BIIX  OF  EXCEPTIONS. 

On  appeal,  see  Appeal  and  Error. 


-•-•- 


BIIXS  AND  NOTES. 

Cancelation  of  note,  see  Cancelation  of 

Instruments. 
Gift  of,  see  Gift.. 
Premium  notes,  see  Insurance. 

Consideration. 

Effect  of  failure  of  consideration  on  trans- 
feree, see  infra. 

Indorsement  and  transfer. 

For  rights  of  indorsees,  see  infra. 

As  prima  facie  evidence  of  transferee's 
title.    3-54. 

RiKbts  of  transferees  —  in   generaL 

Note  taken  after  maturity;    3-72. 
Failure  of  consideration.    3-971. 

-^who   are  bona  Sde   holders. 

Bona  fides  of  purchaser  of  note  on  an 
exetnttory  consideratioUf  perform,' 
ance  of  which  is  a  condition  prC' 
cedent,    3^987    (case  p,  971). 

Sufficiency  of  evidence  as  to  notice.    3-54. 
What  notice  sufficient.    8-54. 


Knowledge  of  fact  that  as  between  the 
maker  and  payee,  a  set-off  may  arise 
in  favor  of  maker.    3-54. 

Ezteasioa  and  renewal. 

Effect  on  indebtedness  originally  vdUd^ 
of  usurious  forbearance^  renewal,  «pr 
eoBtension,    d— ^77    (case  p.  S74) . 

Actions  and  defenses. 

Defenses  as  to  notes  transferred  or  as- 
signed, see  supra. 

Error  in  dismissal  of  counterclaim.    3-885. 

Rights  of  one  taking  assignment  of  note 
after  maturity.     3-72. 

Excessive  loan  by  bank  as  defense  in  ac- 
tion bsr  bank  on  note.    3-54. 

Judgment  in  favor  of  certain  obligors  to 
note  as  bar  to  subsequent  action 
against  others.     3-114. 


^•» 


BIIXS  OF  I«ADING. 

Rights  of  holders  of,  against  carriers. 
Carriers. 


-•-^ 


BLAdUMITH   SHOP. 

Dust  and  cinders  from,,  as  nuisance. 
313. 


#»» 


BOARD   OF  EDTTCATION. 


See  Schools. 


♦  •» 


BOAT. 

Negligent  homicide  hy  overturning  hoat, 
3^1104   (case  p.  1090). 


^•» 


BONA  FIDE  PURCHASERS. 

Of  bill  or  note,  see  Bills  and   Notes. 
Of  land,  see  Vendor  and  Purchaser. 


BONDS. 

In  general. 

Bail  bonds,  see  Bail  and  Recognizajycb. 

Validity  of  license  law  which  re<|t<ires 
security  for  paytnenf  of  debts  hy  ||. 
censee.    3^1271    (case  p.    IHOO) . 
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By  public  officers. 

lAdbUUy  of  sureties  en  police  officer's 
bond,  for  unlawful  arrest  ufithaul  a 
warrant.   3'~1023  (ease  p,  1619) » 

Pleading  in  action  on.    8-1619. 


BBAKDS* 

Statute  making  it  a  felony  to  have  pos- 
session of  a  hide  with  the  ears  and 
brands  removed.    3-76. 


Failure  to  complete  transaction  because 

of  default  of  customer.     3-564. 
Amount  of  compensation.    3-664. 


BUILDINO  AND   CONSTBTTCTIOK 
CONTBAOTS. 

Claim  against  estate  of  contractor  on 
notes  executed  by  his  executrix  for 
money  loaned  to  pay  for  labor  and 
material  used  in  construction  of  build- 
ing by  decedent.    8-1604. 


^•» 


Of  contract,  see  Contracts. 


BBEACH    OF   PBOMISE. 

Proving  time  of  contract  different  from 
that  laid  in  complaint  in  action  for. 
3-160. 

Necessity  of  pleading  time  of  contract  in 
action  for.     3-150. 

Necessity  of  laying  time  of  marriage  con- 
tract under  a  videlicet,  in  order  to 
prove  another  time  in  action  for 
breach  of  promise.    3-160. 


In  general. 

As  to  factor,  see  Factors. 

Power  of  broker  in  negotiating  sale  of 

vessel   to   commit  owner  to   express 

warranty.    3-619. 
Question  whether  agreement  is  a  contract 

for  commission  or  an  option  to  buy. 

3-645. 

Compensatloii. 

Payment  of  stockholder  for  services  in 
selling  property  of  corporation.  3- 
765. 

Right  of  broker  securing  option  contract 
with  down  payment,  to  commission  on 
the  down  payment  forfeited  for  non- 
consummation  of  the  purchase.  3- 
564. 

Sufficiency  of  Veadiness  to  make  first  pay- 
ment on  contract  which  is  not  actual- 
ly paid,  where  contract  provides  for 
payment  of  commission  out  of  first 
payment.    3-550. 

Sale  to  a  customer  introduced  by  broker 
on  different  terms  than  those  speci- 
fied in  his  employment.    3-545. 

Sufficiency  of  broker's  services.  3-546, 
550. 

Failure  to  complete  transaction  because 
of  principal's  default.     3-545. 


Binu>nro  and  1.0AN  associa- 

TIONS. 

Duty  of  director  to  disclose  existence  of 
lien  or  claim  against  property  on 
which  asso€iiation  lends  money,  d— 
lO&S  (case  p.  1063) . 

Liability  of  officers  of.     3-1063. 

Allowing  defendant  his  costs  where  loan 
association  has  attempted  to  enter 
judgment  by  confession  against  bor- 
rowing member.    3-844. 

Right  to  enter  judgment  by  confession  for 
face  of  the  bond  given  by  borrower, 
where  money  has  accumulated  in  a 
sinking  fund  to  be  credited  on  the 
bond.    3-844. 

Proximate  cause  of  loss  of  money  loaned 
on  mortgage  believed  to  be  a  first 
mortgage  when  in  fact  there  was  a 
prior  mortgage.     3-1053. 

Loan  association  as  agent  of  borrowing 
member  or  agent  of  one  to  whom  bond 
given  for  security  has  been  assigned. 
3-844. 


BiniJ>IN08. 

Measure  of  damages  for  injury  to,  or  de- 
struction of,  see  Damages. 

Alteration  of,   as  waste  justifying   for^ 

feiture  of  lease.    3—677. 
Validity   of  statute  requiring  the   tear* 

ing  down  or  removal  of  a  huilding. 

3—1630    (case  p.    1627). 

Abatement  of  buildings  dangerous  to  life 
or  property  as  a  taking  of  private 
property  for  which  compensation 
must  be  made.     3-1627. 

Dilapidated  building,  dangerous  to  life 
and  property,  as  a  nuisance.    3-1627. 

Ordering  repair  of  building,  rather  than 
its  destruction,  when  danger  there- 
from may  be  eliminated  by  repair. 
3-1627. 

Sufficiency  of  evidence  to  sustain  finding 
that  condemned  building  was  danger- 
ous to  life  and  property.     3-1627. 
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BUBDEN  OF  PBOaF. 

In  general,  see  Evidence. 


#»» 


BinEtGLABT. 

AdnUsMhUUy  of  evidence  of  other  of' 
fensea  to  prove  identity  of  defend^ 
ant,     8^15^5, 

Evidence  in  prosecution  for.    3-1209. 


BUSINESS. 

Constitutionality  of  statutes   as  to,  see 

Constitutional  Law. 
Validity  of  agreement  to  refrain  from, 

see  Contracts. 
Interference  with,  see  Interference. 

Carrying  on,  by  personal  representative  of 
business  of  decedent.     3-1604. 


CANCEUaiTION  OF  INSTBUMENTS. 

Cancelation  of  contracts  generally,  see 
Contracts. 

Might  to  have  money  obligation  canceled 
in  action  for  damages  for  fraud  in 
inducing  contract,  d— 74  (case  p, 
72). 

Cancelation  of  note  given  as  boot  upon 
exchange  of  real  estate  in  action  for 
fraud  as  to  value  of  the  property. 
3-72. 


CAPITAIi. 

Of  corporations,  see  Corporations. 


#•» 


CAPITAL  OFFEK8E. 

Bail  in  case  of,   see   Bail  and  Recog- 
nizance. 


Agreement  between  carriers  not  to  enter 
into  competition,  as  an  unlaw fui 
restraint  of  trade,    3—2(^3, 

Passenger  carriers. 

Liability   of  carrier  for   injury   to 
senger  by  articles  belonging  to 
rier   on   the   floor   or   in   the   aisies, 
3-^40    (case  p,   637). 

Evidence  of  right  to  free  transportation 
on  public  conveyance,    3—387    (case 

p.    3S4:,) 

Direction  of  .verdict  in  action  for  injury 

to  passenger.    3-637. 
Injury  by  cuspidor  on  floor  of  smoking 

compartment.     3-637. 

Freight   earriers. 

Effect  of  provision  in  biU  of  ladinff  ex* 
casing  performance  in  tiertain  con^ 
tinge ncies  where  {contract  is  inter^ 
fered  with  by  trar  conditions,  d— 
43, 

GoTenunental  regulation;   rates. 

Begulation  of  interstate  business  of,  see 
Commerce. 

Validity  of  statute  requitHng  claims  for 
refund  of  overcharges  by  carriers  to 
be  stibmitted  to  Public  Service  Com- 
mission.    3—203    (case  p,   19S) , 

Evidence  of  right  to  free  tranHiiorta~ 
tion  on  public  conveyance,  3—3S7 
(case  p,  384) . 

Power  of  Public  Set*vice  Commission  to 
increase  franchise  rates,     S—730, 

Estoppel  to  change  rates.    3-715. 

Impairing  contract  obligations  by  con- 
struction of  ordinance  as  to.     3-384. 

Effect  of  ordinance  requiring  free  trans- 
portation of  policemen  and  firemen 
when  "in  uniform."    3-384. 

Power  to  change  rates  fixed  by  contract 
with  municipality.    3-685,  696,  715. 

Power  of  Public  Service  Commission  to  in- 
crease rates.    3-685. 

Street  railway  rates.    3-384,  685,  715. 


>♦♦ 


CATTLE. 


See  Animals. 


CARPET   CLEANIITG   PUUIT.  «*«-._ 

CAUSA  MORTIS. 

Dust    and    cinders    from,    as    nuisance.      ^.s^i.  _^.  ^ 

3—3X3.  ^"*  causa  mortis,  see  Gift. 


CAUSE. 
CARRIERS. 

T«  ^^ ,  Presumption  and  burden  of  proof  as  to. 

*f  ,P**'*^-  ,.  see  Evidence.  ^ 

Matters  peculiar  to  ships,  see  Shipping.      Question  for  jury  as  to,  see  Trial. 


Heavy  italic  typ«  U  iis«d  for  annotations;  roman  typ#  for  cases. 
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CAVEAT  EMFTOB. 


See  Sale. 


#»» 


CEMENT   WORKS. 

Dust  fratn,  as  nuisance,     3-^19, 


#•» 


CEBTIFICATE. 

Of    acknowledgment,    see    Acknowledg- 

MENT. 


^•» 


CERTIOBARI. 

To  review  orders  not  in  their  nature  ap- 
pealable.   3-1347. 

To  review  order  for  judgment  on  the 
pleading.     3-1347. 

To  test  organization  of  high  school  dis- 
trict.   3-447. 


Bight  to  preference  over  general  creditor 
of  holder  of  unrecordable  deed  of 
trust  copied  into  record  book  of 
county  clerk.    3-660. 


♦  •» 


CHATTELS. 

Liens  on,  see  Liens. 

Mortgage  on,  see  Chattel  Mortqacse. 

Sale  of,  see  Sale. 


CHECKS. 

Rights,  duties,  and  liabilities  of  bank  with 
respect  to,  see  Banks. 

Authority  of  agent  to  attach  maker's  sig- 
nature to.    3-891. 


-•-•- 


CHILD  LABOR  LAW. 

Constitutionality  of.    3-649. 


CHAMBER   ACID. 


CHILDBEN. 


Construction  of  contract  for  purchaae  of.      Meaning  of  term  as   used   in  wiU,   see 
3-1.  Wills. 


CHARTER. 

Of  corporation,  see  Corporations. 
Of  vessel,  see  Shipping. 


CHASTITY. 

Remarks  or  publications  affecting,  see 
Libel  and  Slander. 

Presumption  and  hurden  of  proof  as  to 
chastity  under  statutes  making 
chastity  an  ingredient  of  rape.  S^ 
1402   (case  p,  1467) . 

Evidence  on  question  of.    3-1457. 
Instruction  as  to  presumption  of.    3-1467. 
Of  prosecutrix  as  material  element  of  of- 
fense of  statutory  rape.    3-1457. 


CHATTEL    MORTGAGE^ 

Effect  of  unrecordable  deed  of  trust  copied 
in  record  book  of  court  clerk  as  be* 
tween  the  parties.    3-660. 

Copying  of  unrecordable  deed  of  trust  in 
record  book  as  constructive  notice  to 
subsequent  purchasers.    3-660. 


CHOSE    Iir    ACTIOir. 

Gift  of  debt  of  third  person  not  evi' 
denced  by  com,niercial  instrufnent, 
3—933   (case  p.  928) . 


♦♦ 


CIRCUMSTANTIAL  EVIDENCE. 

Admissibility  of,  see  Evidence. 


CLAIMS. 

Against  decedent's  estate,  see  EXECUTORS 

and  Administrators.  * 
Against  receiver,  see.  Receivers. 


^•» 


CLASSIFICATION. 


In  taxation.    3-1365. 


♦♦ 


CLASS  LEGISLATION. 

See  Constitutional  Law. 
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Dust  from  coal  handling  as  nuisance. 


COK£. 

Dust    from   handling    of,    as   nuisance. 


COIXATERAL    ATTACK. 

On  judgment,  see  Judgment. 


COLOR. 

Constitutionality  of  statute  as  affected 
hy  discrimination  in  punishments 
for  sanfie   offense  based  upon,     d— 

leie. 


COMBINATIONS. 

Illegal  combinations,  see  Monopoly  and 
Combinations. 


COMITY. 

Recognition  of  decree  of  other  state, 

Judgment. 
In  general,  see  Conflict  of  Laws. 


COMMERCE. 

Power  of  Congress  to  exclude  commjod' 
iHes  from  transportation  in  inter- 
state  commerce  because  of  the  con^ 
ditions  under  which  they  are  pro* 
duced,    3—6SS   (case  p.  649), 

Police  power  of  state.    3-649. 
Prohibiting   transportation   in   interstate 
commerce  of  goods  manufactured  in 
■   factory  employing  child  labor.    3-649. 


-♦-•- 


COMMISSION    MERCHANT. 


See  Factors. 


#»» 


COMinSSIONS. 

Of  brokers,  see  Brokers. 

Public    safety    commission,    see    Public 

Safety  Commission. 
Public   service    commissions,   see   Public 

Service  Commissions. 


See  Carriers. 


COMMON  law: 


EUsticityof.    3-198. 


COMMON  nOHXMB. 

Evidence  to  show.    3-1637. 


COMMUTATION   RATES. 

Of  street  car  company;  estoppel  to  ehange. 
3-715. 


COMPENSATION. 

Of  attorney,  see  Attorneys. 

Of  brokers,  see  Brokers. 

Of  corporate  officers,  see  Cobforations. 

Of  factor,  see  Factors.  

Of  employee  generally,  see  Master  and 

Servant. 
Of  physician  or  surgeon,  see  Physician 

AND  Surgeon. 


^•» 


COMPETITION. 

Contract  to  restrain,  see  Contracts. 


COMPOUND    INTEREST. 


See  Interest. 


^•» 


COMPROMISE  AND  SETTI.EMENT. 

Effect  of  compromise  of  action  on  attor- 
ney's compensation,  see  Attorneys. 

Effect  of  reconciliation  of  parties  to  di- 
vorce suit,  see  Divorce  and  Separa- 
tion. 

What  constitutes  a  settlement.    3-1276. 

Settlement  of  matter  in  controversy  be- 
tween officers  of  bank  and  other  per- 
sons interested  as  all^ped  debtors  in 
the  transaction.    3-114. 


CONDEMNATION. 

Of  property,  see  Eminent  Domain. 


Heavy  italic  type  is  used  for  annotations;  roman  type  for  oases. 
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OOHBinOV. 

Precedent  to  suit,  see  AcnoN  OR  Suit. 
For  resciBsion  of  contract,  see  Gontiucts. 
In  insurance  contract,  see  Insurancb. 


#•» 


OONDinOlTAIi  SALE. 


See  Salb. 


OONFESSIOir. 

Judgment  by,  see  Judgment. 


OONFUOT  OF  LAWS. 

As  to  validity  and  effect  of  foreign  judg- 
ments, see  Judgments. 
As  to  venue  of,  see  Venue. 

Extraterritorial  operation  of  Worlemen^a 
Compensation  Statutes,  8^1851 
(cases    pp.    183e,    13^7). 

Recognition  of  marriage  between  uncle 
and  niece,  valid  where  contracted.  3- 
1562. 


CONOBESS. 

Power  of,  over  interstate  commerce, 
Commerce. 


•^^ 


CONSANGUIKITT. 

Exception  in  statute  forbidding  marriage 
within  certain  degrees  of  consanguin- 
ity because  of  religious  belief.  3-1562. 

Conflict  of  laws  as  to  marriage  between 
uncle  and  niece.    3-1562. 


#•» 


CONSEQUENTIAI.  INJURIES. 

From  condemnation  of  property,  see  Dam- 
ages. 


#•» 


CONSIDERATION. 

Of  contracts,  see  Contracts. 


-♦-•- 


CONSPIRACT. 

Adtnissihility  of  evidence  of  other  of" 
fenses  to  prove  identity  of  defend" 
ants.    3^1561    (case  p.   1522), 

Question  whether  statute  covers  injury  to 
person  as  well  as  injury  to  property. 
3-1522. 


Criminal  liability  of  co-conspirators.  3- 
1522. 

Effect  of  failure  to  indict  all  persons  en- 
gaged in  a  ^conspiracy  b^ause  some 
were  not  known  to  the  grand  jury,  to 
prevent  conviction  of  members  in- 
dicted.   3-1522. 

Evidence  in  prosecution  for.    3-1522. 


OONSTITUTIONAI*  LAW. 

As  to  regulation  of  interstate  commerce, 
see  Commerce. 

As  to  taking  of  property  for  public  use, 
see  Eminent  Domain. 

Validity  of  statutes  generally,  see  Stat- 
utes. 

Ooiuitniotioii  of  Constitution. 

Retrospective  effect  of  constitutional  ex- 
emption from  taxation.    3-1426. 

Meaning  of  term  "stockholder"  in  consti« 
tutional  provision  as  to  stockholder's 
liability.    3-1042. 

CnratiTo   acts. 

Power  of  legislature  to  validate  organiza- 
tion of  high  school  district  declared 
void  by  final  judgment  of  court.  3- 
447. 

Delegation  of  power. 

Vesting  in  state  commissioners  power  to 
waive  provisions  of  a  statute  requir- 
ing bond  in  order  to  secure  license  to 
engage  in  business.    3-1260. 

Separation  of  po^rem. 

Judicial  power  to  decide  as  to  legislative 
acts,  see  Courts. 

Power  of  legislature  to  set  aside  or  im^ 
pair    Judgment,      S^^QO     (case    p, 

44:7), 

Power  of  legislature  to  validate  organiza- 
tion of  high  school  district  declared 
void  by  final  judgment  of  court.  3- 
447. 

Penalty  for  crime  as  matter  within  legis- 
lative department.    3-995. 

Sentence  for  crime  as  function  of  judicial 
department.     3-995. 

Pardon  for  crime  as  exclusively  within 
the  executive  department  of  govern- 
ment.   3-995. 

Itight  to  confer  on  district  court  powers 
other  than  those  expressly  conferred 
by  constitution.    3-224. 

Rights  of  persons  and  property  gen- 
erally; eqnal  protection  and  dne 
process  of  law;  police  ponrer  -»  in 
general. 

Police  power  as  affecting  commerce,  see 

Commerce. 
Right  to  trial  by  jury,  see  Jury. 
Constitutional    guaranty    against    search 

and  seizure,  see  Search  and  Seizure. 


T 
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Constitutional  prohibition  against  class 
legislatioii  as  such.    3-1260. 

Charter,  license,  and  co;itract  rights  as 
subject  to  inherent  power  of  govern- 
ment to  protect  health.     3-270. 

Power  of  legislature  to  regulate  lawful 
business  if  it  may  become  a  medium 
of  fraud.     3-1260. 

Scope  of  police  power  generally.     3-268. 

Police  power  as  extending  to  regulation 
of  contract  rights.    3-301. 

Discretion  of  legislature  in  determining 
proper  subjects  for  exercise  of  police 
power  and  methods  of  putting  that 
power  into  force.    3-301. 

Power  of  subdivisions  of  state  to  bind  it- 
self by  contract  which  deprives  state 
of  exercise  of  police  power.    3-696. 

Application  of  stare  decisis  to  decisions 
under  the  police  power.    3-270. 

Destruction  of  property  by  legislation 
limiting  or  prohibiting  its  use.    3--75. 

Constitutional  right  to  work  in  one's  own 
business.    3-1290. 

Exception  in  statute  forbidding  marriage 
within  certain  degrees  of  consanguin- 
ity because  of  religious  belief.  3- 
1562. 

-»  animals. 

Constitutionalitij  of  statute  for  prevent 
tion  of  larceny  of  live  stock,  a^Sl 
(case  p.  76), 

-»  bvildlngs. 

Statute  requiring  the  tearing  down  or 
removal  of  a  Imilding,  3^1630 
(case  p,  1627), 

—  carriers. 

Validity  of  statute  reqtiiring  claims  for 
refund  of  overcharges  hy  carriers  to 
he  suhmitted  to  Puhlic  Service  Com- 
m^ission.    3'~20S    (case  p,  198) . 

—  oriminal  matters. 

Constitutionality  of  statute  as  affected 
hy  disctHm (nation  in  punlshtnents 
for  same  offense  hased  upon  age, 
color,  or  sex,  3^1614  (case  p. 
1611). 

Exercise  of  police  power  to  preserve 
health  and  morals  of  persons  in  penal 
institutions.     3-1658. 

Arrest  without  warrant  as  violating  due 
process  of  law.    3-1500. 

Statute  defining  and  declaring  public  of- 
fenses.   3-75. 

Statute  to  prevent  larceny  of  animals. 
3-75. 

-»  health. 

Exercise  of  police  power  to  preserve 
health  of  persons  in  penal  institu- 
tions.   3-1658. 


Charter,  license,  and  contract  rights  as 
subject  to  inherent  power  of  govern- 
ment to  protect  health.    3-270. 

Destruction  of  anything  tending  to  under- 
mine public  health.    3*75. 

^  intozioatiiig  liqvors. 

Constitutionaltty  of  stattUe  proHihiting 
the  manufacturer  of  intoxicating 
liquor.    3'~2S<i    (case  p.  270) . 

Liquor  traffic  as  within  police  power  of 
state.    3-270. 

Exception  of  registered  pharmacist  and 
those  who  have  liquor  manufactured 
in  the  state,  from  statute  forbidding 
manufacture  and  use  of  liquor.  3- 
270. 

^  lieease. 

Requiring  license  of  persons  engaged  in 
buying  milk  and  cream.    3-1260. 


Constitutionality  of  marriage  statutes  as 
affected  hy  disorim>ination  or  ejccep- 
Uons,    3^1568  (case  p.  1662) . 

—  master  and-serrant. 

Ctmstitutionality  of  law  regulating  right 
to  tips  as  hetufcen  master  and  serv~ 
ant,    3'^10   (case  p.  301), 

Constitutional  protection  for  contracts  to 
work  and  to  employ.    3-301. 

—  milh   dealers. 

Right  of  state  to  prohibit  business  of  pur- 
chasing milk  and  cream.     3-1260. 

Requiring  license  of  persons  engaged  in 
buying  milk  and  cream.    3-1260. 


Constitutionality  of  statute  prohibiting 
or  regulating  location  of  oil  or  gas 
weUs.    3'-270    (case  p,  268), 


^  mothers'  pensio; 


Constitutionality  of  Mothers*  l^ension 
Acts.  3^^1233  (cases  pp,  1224, 
1230) . 

—  remedies;   prooedare. 

Arrest  without  warrant  as  violating  due 

process  of  law.    3-1500. 
Vested  right  in  procedure.    3-198. 

—  taxes. 

Classification  of  property  for  taxation. 
3-1365. 

Taxing  capital  of  bank  at  full  value  where 
other  property  is  assessed  at  only  a 
percentage  of  its  value.    3-1365. 

Tips. 

See  supra,  Master  and  Servant. 


Heavy  italic  type  is  used  for  annotations;  roman  type  for  eases. 
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<— Tices. 

Charter,  license,  and  contract  rights  as 
subject  to  inherent  power  of  govern- 
ment to  protect  morals.     3-270. 

Power  of  state  to  destroy  anything  that 
tends  to  undermine  public  morals. 
3-76. 

Protecting  morals  of  persons  in  penal  in- 
stitutions.   8-1658. 

Vested   rights. 

Vested  right  of  mother  in  pension  granted 

her  by  state.    3-1230. 
Vested   right   of   litigants   in   procedure. 

3-198. 

latpalrment  of  oontraot  obligations. 

* 

Impairtnent  of  olfUgation  of  eonviot 
labor    contracts,     3'-~1671     (case    p. 

Power  of  state  to,  increase  franchise 
rates.  3—730  (cases  pp,  690,  705, 
716). 

Municipal  contract  as  within  protection  of 
Constitution.    3-696,  705,  715. 

Protection  to  contracts  between  individ- 
uals and  a  state.    3-1658. 

Construing  ordinance  requiring  free  trans- 
portation by  street  car  company  of 
policemen  in  uniform  to  include 
plain  clothes  men  wearing  a  badge. 
3-384. 

Regulating  rates.     3-705,  715. 


OONTBAOT    lABOIU 

Of  convicts,  see  Convict  Labor. 


CONSTRUCTION. 

Of  Constitution,  see  Constitutional  Law. 

Of  contracts  generally,  see  Contracts. 

Of  deed,  see  Deeds. 

Of  insurance  policy,  see  Insurance. 

Of  statute,  see  Statutes. 

Of  wills,  see  Wills. 


CONTINGENT   FEE. 

Contract  by  attorney  for,  see  Attorneys. 


o*» 


.  CONTRACTS. 

In  seaeral. 

Constitutionality  of  restrictions  on  right 
of,  see  Constitutional  Law. 

Impairment  of  obligration  of,  see  Consti- 
tutional Law. 

Insurance  contract,  see  Insurance. 

Limitation  of  time  for  action  on,  see  Limi- 
tation OP  Actions. 

As  to  mortgages,  see  Mortgage. 

As  to  municipal  contracts,  see  Municipal 
Corporations. 

Pleading  as  to,  see  Pleading. 

Of  sale,  see  Sale. 

Specific  performance  of,  see  Specific  Per- 
formance. 

Usury  in,  see  Usury. 

lAahility  of  estate  for  debts  incurred 
by  exectttor  or  administrator  in 
completing  performance  of  a  con- 
tract made  by  decedent.  S'^IOOS 
(case  p.  1604). 

Contract  rights  as  subject  to  inherent 
power  of  government  to  protect 
health,  morals  and  public  welfare.  3- 
270. 

Question  whether  action  is  one  on  contract 
or  in  tort.    3-1396. 

Implied   ajKreements. 

Action  on  implied  contract  arising  out 
of  fraud  as  within  Statute  of  Limi- 
tation applicable  to.  fraud.  3-^1603 
(case  p.    1598). 

Right  of  stockholder  not  a  director^  offi- 
cer,  or  employee  of  the  corporation^ 
to  compensation  for  services  in  sell- 
ing stock  or  corporate  property  in 
absence  of  express  contract.  3-^778 
(case  p.   70S). 

Refusal  to  imply  agreement  which  would 

be  illegal  if  express.    3-458. 
To  pay  corporate  officer.    3-766. 


CONTINUANCE  AND  ADJOURNMENT.       Consideration. 


Review  of  discretion  as  to,  see  Appeal 
AND  Error. 

War  conditions  as  ground  for  continue 
ance.     3'^33. 

Adjourning  court  from  Saturday  to  Tues- 
day as  a  mistrial.    3-1283. 


e»» 


CONTINUING  NUISANCE. 


See  Nuisances. 


Sufficiency  of  consideration  to  support 
oil  or  gas  lease  €iontaining  surren- 
der clause.  3'^80  (cases  pp.  344, 
3S2). 

Necessity  of  consideration  for  promise  to 
pay  compound  interest  after  simple 
interest  has  accrued.    3-287. 

Necessity  of  consideration  for  contract  of 
warranty.    3-619. 

Inadequacy  of  consideration  as  ground  of 
rescission.    3-352. 

Sufficiency  of  consideration  of  $1.00.  3- 
352. 
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Mutual  promiseB  where  promiae  of  one 

party  is  not  binding.  3-352. 
For  agreement  between  partners  to  con- 
stitute from  undivided  profits  a  fund 
for  continuation  of  the  business, 
which  shall  be  the  property  of  the 
survivor  upon  the  death  of  either. 
3-1636. 

Meetias  of  minds  soaerally. 

Necessity  of  assent  of  minds  of  both  par- 
ties to  the  terms,  the  subject  matter, 
and  the  consideration.    3-1093, 

Mvtvality, 

Validity  of  oil  or  gas  lease  as  affeeied 
by  surrender  datise,  8-^78  (cases 
pp.  344,  aS2), 

Validity  of  unilateral  contract.    3-362. 

Options, 

Instrument  for  purchase  of  land  as  a 
contract  or  option,  d— 57<7  (caees 
pp.  545,  560,  657,  564,  569) . 

Question  whether  ag^reement  was  an  op- 
tion or  a  contract  of  sale.  3-545,  550, 
557,  564. 

Question  whether  agreement  is  a  contract 
for  commission  or  an  option  to  buy. 
3-545. 

Right  of  broker  to  commission  on  pro- 
curing a  mere  option  contract.  3- 
550. 

Rule  that  contract  optional  as  to  one  of 
the  parties  is  optional  as  to  both.  8- 
344,  352. 

Lack  of  mutuality  as  essence  of  option 
contract.    3-344. 

Obligation  to  purchase  of  one  having  op- 
tion.   3-550. 

Duty  of  optionee  to  comply  with  terms. 
8-545. 

Right  of  optionee  to  enter  into  executory 
contract  to  sell  the  property.    3-557. 

Effect  of  one  having  option  to  purchase 
and  contracting  to  sell  it  to  a  third 
person  taking  deed  to  himself  and 
wife.  3-557. 

Refusal  of  one  having  option  to  purchase 
to  make  first  payment  because  of  de- 
fect in  abstract  of  title.    3-550. 

Failure  of  optionee  to  be  at  designated 
place  at  appointed  time  as  a  breach 
of  the  contract,  where  he  has  secured 
an  extension  of  time.    3-545. 

Constmotion— in  general. 

Of  insurance  policy,  see  Insurance. 

Punctuation  as  affecting  construction  of 
contract.    3—1062    (case   p.    1060). 

So  as  to  uphold  contract.    3-287. 

Choosing  construction  which  makes  con- 
tract reasonable,  fair,  and  just.  3- 
1060. 


Reading  into  contract  statutes  i^  force 
at  time  contract  is  made.    3-705, 1336. 

Intention  of  parties.    3-344,  940. 

Strict  construction  of  grants  in  derogation 
of  public  right    3-748. 

Construction  of  provision  of  contract  as 
to  rate  of  interest.    3-1060. 

Question  whether  under  contract  to  pay 
'  certain  commission  on  first  $100,000 
of  sales  and  a  less  commission  on 
sales  after  that  amount,  the  higher 
commiasion  can  be  charged  only  once 
or  on  the  first  $100,000  of  sales  in 
each  year.     3-287. 

■»  time. 

Effect  of  mere  insertion  in  contract  to  seU 
real  estate,  of  statement  that  deal 
is  to  be  consummated  within  thirty 
days.    3-557. 


—  as  to  transfer  of  real  property* 

Time  as  essence  of,  see  supra. 
Contracts  as  to  real  property  generally, 
see  Vendor  and  Purchaser. 

Instrumewt  for  purchase  of  land  as  a 
contract  or  an  option.  3-^^76  (oases 
pp.    645,    667,    564,    669). 

Question  whether  agreement  was  an  op- 
tion or  a  contract  of  sale.  3-545,  550, 
557,  564. 

Question  whether  agreement  is  a  contract 
for  commission  or  an  option  to  buy. 
3-545. 

Effect  of  lease  to  give  lessee  option  to 
perpetuate  lease  indefinitely.     3-495. 

—  transfer    of   personalty. 

Purchase  of  chamber  acid  construed  to 
refer  to  acid  made  from  pyrites.    3-1. 

Estimating  amount  of  net  profits  stipu- 
lated on  sale  of  bank  stock.    3-114. 

Validity— in  general. 

Construing  contract  so  as  to  sustain  valid* 

ity.    3-287. 
Effect  of  subsequent  agreement  to  render 

valid  contract  invalid,     3-874. 
Assignment  of  interest  in  a  remainder  to 

evade  statutes  against  usury.    3-1379. 

^contracts    in    restraint    of    trade. 

Contract  to  keep  out  of  a  partitruiar 
business  as  an  unlawful  restraint  of 
trade,  when  independent  of  any 
other  contract.  3—250  (cases  pp. 
242,  247). 

Enforcement  in  equity  of  void  contract 

in  restraint  of  trade.     3-242. 
Contract   in   general   restraint  of   trade. 

3-242. 
Contract  in  partial  restraint  of  trade  in 

connection  with  sale  of  business.     3- 

242,  247. 
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^reotediei  ob  unla'wfi&l  eontraot. 

RigM  to  recover  tnoney  which  the  plain* 
tiff  placed  in  the  ?umds  of  an  agent, 
to  he  ueed  for  gambling  purposes. 
S^16B6   (case  p,  1631). 

Enforcement  in  equity  of  void  contract  in 
restraint  of  trade.    3-242. 

Ezoi&«e  for  failure  of  performanoe;  ioi- 
poMiMlity;  act  of  God. 

Appointment  of  receiver  as  eocotise  for 
n€niperformance.  3^627  (case  p. 
024). 

Right  of  parties  to  ctnitract,  the  per^ 
formance  of  which  is  interfered  tcith 
or  prevented  by  war  conditions  or 
acts  of  government  in  prosecution 
of  war,    3''21   (cases  pp.  1,  11). 

What  effort  must  be  made  to  perform  con- 
tract where  war  interferes  with  per- 
formance.   3-1. 

Sufficiency  of  proof  of  lack  of  diligence  in 
endeavor  to  comply  with  contract 
after  war  broke  out.    3-1. 

Increase  in  price  of  article  to  be  furnished 
owing  to  breaking  out  of  war.     3-1. 

Performance  prevented  by  the  law.    3-624. 

Act  of  God.     3-624. 

Prevention  or  hindrance  by  other  party. 
3-624. 

Breach  and  iti  effect. 

Measure  of  damages  for  breach,  see  Dam- 
ages. 

Maritime  lien  for  breach  of  eocecutory 
contract  of  affreightment.  3^^1194 
(case  p.   1187). 

What  constitutes  a  breach.    3-545. 

Terminatioii;  resoisBioii. 

Termination  of  lease,  generally,  see  Land- 
lord AND  Tenant. 

Termination  of  oil  or  gas  lease,  see 
Mines. 

Power  of  either  party  to  terminate.  3- 
468. 

Restoring  benefits  as  condition  of  rescis- 
sion.   3-865. 

Inadequacy  of  consideration  as  ground  for 
rescission.     3-352. 


-♦-•- 


CONTRADICTIOX. 

Of  witness,  see  Witnesses. 


oomncoT  ulbor. 

Impairment  of  obligation  of  convict 
labor  contract.  3^1671  (case  p. 
1658). 

Judicial  notice  of  action  of  political  par- 
ties in  declaring  in  favor  of  abolition 
of.     3-1668. 


♦^ 


CONTRIBUTORY  NEGLIGENCE. 

See  Negligence. 


CORPORATIONS. 

In  geaeral. 

Discrimination  against  corporation  in  tasf- 

ation,  see  Taxes. 
Service  on,  see  Writ  and  Process. 

Sufficiency  of  proof  of  incorporation.  3- 
99. 

Charter. 

Defeating  object  of  the  grant  under  the 
guise  of  an  amendment.    3-1260. 

Riglitfl  and  powers  generally. 

Right  of  business  corporation  to  use  its 
funds  or  property  for  humanitarian 
purposes.    3^443   (case  p.  413) . 

Natural  right  of  corporation  to  engage  in 
business  of  purchasing  milk  without 
obtaining  license.     3-1260. 

Operation  of  smelter  by  corporation  or- 
ganized to  manufacture  automobiles. 
3-413. 

Officers  and  agents. 

Officers  of  building  and  loan  association, 
see  Building  and  Loan  Associations. 

Necessity  of  shotoing  authority  or  qual- 
ification of  affiant  in  affidavit  made 
in  behalf  of  corporation.  3^132 
(cases  pp.  120,  128) . 

Duty  of  director  to  disclose  existence  of 
lien  or  claim,  against  property  on 
which  corporation  or  association 
lends  money.  3^^1058  (case  p. 
1053) . 

Presumption  as  to  knowledge  of  officers. 
3-660. 

Gift  to  president,  of  account  against  cor- 
poration; sufficiency  of  delivery.  3- 
928. 

Discretion  of  directors  as  to  wages,  work- 
ing hours,  conditions  of  labor,  and 
price  of  product.    3-413. 

Power  of  directors  to  reduce  profits  or 
fail  to  distribute  them  in  order  to 
devote  them  to  other  purposes.  3- 
413. 

Compensation  in  absence  of  express  con- 
tract or  provision.     3-765. 

Stock  and  stockl&olderB^in  general; 
transfer. 

In  bank,  see  Banks. 
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Agreement  by  vendor  of  stock  in  corpo' 
ration,  not  to  engage  in  the  same 
tnisiness,  as  an  unlawful  restraint 
of  trade.     3-^263, 

Gift  of  corporate  stock;  sufficiency  of  de- 
livery.   3-396. 
Presumption  of  gift  of  capital  stock  by 

wife  to  husband,  3-1237. 
Effect  of  statutory  limitation  of  capital 

to  preclude  use  of  surplus  profits  in 

the  business.    3-413. 
Implying    further    limitation    of    capital 

than  that  stated  in  statute.    3-413. 
Meaning  of  term  "capital  stock."    3-413. 
Transfer  of  stock  from  husband  to  wife 

without  her  knowledge  or  consent.    3- 

1038. 

—  rights    of    ftockholders;    dlTldends. 

Right  of  stocTcholder  not  a  director ,  offi" 
cer,  or  etnployee  of  the  corporation 
to  compensation  for  services  in  sell' 
ing  Htoclc  for'  corporate  property  in 
absence  of  express  contract.  3^778 
(case   p,    76S) . 

Right  of  business  corporation  against 
protest  of  shareholders,  to  use  its 
funds  or  property  for  humanitarian 
purposes.     3^443   (C€ise  p.  413) . 

Review  on  appeal  of  finding  as  to  how 
stockholder  was  to  be  paid  for  serv- 
ices in  selling  property  of  corpora- 
tion.    3-765. 

Power  of  minority  to  force  declaration  of 
dividends.    3-413. 

Estoppel  of  minority  stockholders  to  de- 
mand payment  of  dividends.    3-413. 

—  liability  of  stooUioldors. 

Liability  of  one  whose  nam,e  appears 
upon  corporate  books  as  a  stock' 
holder  without  his  consent.  3^1049 
(cases  pp.  1038 f  1042). 

Meaning  of  term  "stockholder"  in  consti- 
tutional provision  as  to  stockholder's 
liability.     3-1042. 

Estoppel  to  deny  liability  as  stockholder. 
3-1042. 

Considering  evidence  in  view  most  favor- 
able to  the  conclusions  of  the  court, 
on  appeal  from  judgment  in  defend- 
ant's favor  in  action  to  enforce  li- 
ability of  an  alleged  stockholder.  3- 
1042. 

Weight  and  conclusiveness  of  evidence  in 
action  to  enforce.    3-1042. 

Dissoli&tioii;  insolTenoy. 

Dissolution  of  bank,  see  Banks. 
As  to  receivers,  see  Receivers. 

Transfer  of  case  to  equity  when  stock- 
holders of  dissolved  corporation  come 
into  suit  by  assignee  of  corporation 
to  collect  account.    3-247. 


COSTS  AHD   FEES. 

On  appeal,  see  Appeal  and  Brbob. 
Attorneys'  fees  in  divorce  suit,  see  Divorce 
and  Separation. 

Allowing  defendant  his  costs  where  loan 
association  has  attempted  to  enter 
judgment  by  confession  against  bor- 
rowing member.     3-844. 

Allowance  of  damages  for  taking  of  a 
frivolous  appeal.     3-1060. 


OOTTOX  GIN. 

Dust   from,   as   nuisance.      3^3 IS,    320 
(case  p.  310) . 


-t-*- 


COUNCIL. 

Municipal   council,   see   Municipal   Cor- 
porations. 


-•-»- 


COUNSEL  FEES. 


In.  general,  see  Attorneys. 


♦^ 


COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 


COUNTIES. 

Exemption  of  property  of,  from  taxation, 
see  Taxes. 

Effect  of  limitation  on  eounty^s  tojring 
power  on  validity  of  Mothers*  i»pfi- 
9lon  Acts.    3^1236    (case  p.  1224). 


COURTS. 

Judicial  notice  by,  see  Evidence. 
Prohibition  to  restrain,  see  Prohibition. 
Process  of,  see  Writ  and  Process. 

Jurisdiction  and  powers  in  seneraL 

Power  in  quo  warranto,  see   Quo  War- 
ranto. 
As  to  venue  of,  see  Venue. 

Power  to  suspend  sentence.    3-83. 
Effect    of    insignificance    of   amount    in- 
volved on  jurisdiction.    3-384. 

Relation  to  other  departments  of  sot« 
emment— in  general;  legislative  de- 
partment. 

As  to  separation  of  powers  of  govern- 
ment, see  Constitutional  Law. 
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Review  of  action  of  Public  Service  Com* 
mission,  see  Public  Service  Commis- 
sion. 

Encroachment  on  judicial  power,  see  Con- 
stitutional Law. 

Effect  of  constitutional  provision  that  ev- 
ery injury  shall  have  a  remedy  to 
authorize  courts  to  interfere  with 
powers  of  legislature.     3-715. 

Inquiry  into  wisdom  of  leg:islation.  3-75, 
1224. 

Power  of  court  to  control  legislative  au- 
thority when  contrary  to  principles 
of  justice,  liberty,  and  right.     3-270. 

Duty  of  courts  to  determine  whether  leg- 
islative discretion  to  control  right  of 
private  contract  has  been  improperly 
exercised.     3-301. 

Weighing  fact  that  effectiveness  of  stat- 
ute creating  offense  is  doubtful  in 
connection  with  the  interference  with 
property  rights.  '  3-75. 

Power  of  court  to  declare  that  tax  levied 
to  pension  mothers  is  not  for  a  public 
purpose.     3-1224. 

—  mimioipal    matters. 

Review  of  rates  fixed  by  a  mupicipality. 
3-705. 

State    oourts. 

Jurisdiction  in  divorce  suit,  see  Divorce 
AND  Separation. 

Jurisdiction  of  district  court  of  proceed- 
ings for  removal  of  officer.    3-224. 

Federal  courts. 

Assessment  of  corporate  property  at  full 
value  according  to  lau%  when  valua" 
tions  generally  are  illegally  fixed 
lower,  as  a  Federal  question,  giV' 
ing  jurisdiction  to  Federal  court,  3— 
1377. 

Interference  witli  otlier  oonrts. 

Power  of  civil  court  to  oust  criminal  court 
of  jurisdiction.     3-955. 

Rnles   of  decision;   stare  decisis* 

Application  of  stare  decisis  to  decisions 
under  the  police  power.    3-270. 


CREDIBILITY. 


Of  witnesses,  see  Witnesses. 


CREDIT. 

Libel  or  slander  by  statements  affecting, 
see  Libel  and  Slander. 

What  taxable  as  a  credit.    3-569. 


CRIMINAL    LAW. 

As  to  bail  and  recognizance,  see  Bail  and 
Recognizance. 

Constitutionality  of  statute  to  prevent 
crime,  see  Constitutional  Law. 

Resisting  or  obstructing  arrest,  see  Ob- 
structing Justice. 

Grand  jury,  see  Grand  Jury. 

Abandonment  of  wife,  see  Husband  and 
Wife. 

Injunction  to  restrain  prosecution,  see 
Injunction. 

As  to  criminal  libel,  see  Libel  and  Slan- 
der. 

As  to  Sunday  law,  see  Sunday. 

See  also  Conspiracy;  Embezzlement; 
Homicide;  Larceny;  Perjury;  Rape. 

Exclusion  of  time  of  pendency  of  prior 
indictment  in  computation  Qf  limi' 
tation  period.  3-^1330  (caae  p. 
1323) . 

Changing  or  repealing  statutes  limiting 

time  for  prosecution  for*  crime.     3- 

1323. 
Effect   of   failure  of   accused   to   compel 

court  to  act  to  deprive  him  of  benefit 

of  court's  failure.     3-999. 
Power  of  legislature  to  define  offense  and 

prescribe  punishment.     3-75. 

Capacity  to  oommit  orime;  irreaponsl-* 
bility. 

Test  of  present  insanity  which  tiHll  pre- 
vent trial  for  crime  or  punishment 
after  conviction.  3—94  (case  p. 
S3). 

Insanity;  irresistible  impulse.    3-83. 

Attempts. 

Attempt  to  commit  robbery  as  a  felony. 
3-642. 

Parties    to    offense. 

Co-conspirators  not  present  at  time  of  in- 
jury resulting  from  conspiracy.  3- 
1622. 

Procedure;  rights  of  accnsed— in  gen- 
eral. 

Right  to  appeal  in  criminal  case,  c*^e  Ap- 
peal AND  Error. 

As  to  bail  and  recognizance,  see  Bail  and 
Recognizance. 

Continuance  in  criminal  case,  see  Con- 
tinuance  AND  Adjournment. 

Evidence  in  criminal  cases,  see  Evidence. 

New  trial  in  criminal  case,  see  New  Trial. 

Right  to  trial  by  jury,  see  Jury. 

Competency  of  jurors,  see  Jury. 

Instructions  in  criminal  case,  see  Trial. 

Venue  of  criminal  case,  see  Venue. 

Impeaching  or  discrediting  witness,  see 
Witnesses. 

What  constitutes  a  mistrial.    3-1283. 
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Statute  requiring  clerk  or  district  attor- 
ney to  read  to  jury  the  indictment  and 
to  state  defendant's  plea.    3-1161. 

Right  of  state  to  try  separately  parties 
jointly  indicted.    3-1522. 

Effect  of  including  statement  of  facts  in 
the  transcript  instead  of  sending  it 
separately  to  the  appellate  court.  3- 
1535. 

Presumption  of  prejudice  from  instme- 
tion  as  to  credibility  of  accused  as 
witness.    3-1283. 

Presumptions  on  appeal.    8--995,  999. 

Investigation  as  to  sanity  after  convie- 
tion  and  sentence.    3-83. 

Manacling  prisoner.    3-1161. 

^motloii  ia  arrest  of  Ji&dfl^meiit. 

Effect  of  motion  in  arrest  of  fttdgmetU 
on  loss  of  jurisdiction  hy  delay  in 
imposing  sentence,    3-^1017, 

^former  Jeopardy. 

Discharge  of  accused  under  a  limitation 
statute  as  a  bar  to  a  suhseq[uent 
prosecution  for  the  same  offense. 
3^-519   (case  p.  510). 

Seatenoe  and  imprisonment  ^  in  gen* 
eraL 

Test  of  present  insanity  which  wiU  pre* 
vent  punishment  for  crime  after  con- 
viction,  3'^9^  (case  p,  83)  . 

Bower  to  change  time  for  comm^ence- 
ment  of  sentence.    3^1S72   (case  p. 

Constihitionality  of  statute  as  affected 
"by  discrimination  in  punishments 
for  same  offense  based  upon  age, 
color f  or  sex.  3—1614  (case  p. 
1611). 

Sentence  for  crime  as  function  of  judi- 
cial department.    3-995. 

Penalty  for  crime  as  matter  within. legis- 
lative department  of  government.  3- 
995. 

Statute  providing  that  women  convicted 
of  crime  shall  be  less  severely  pun- 
ished than  men  convicted  of  the  same 
crime.    3-1611. 

—  place   of  imprisonment. 

Sentencing  convict  to  penitentiary  "at"  a 
certain  place.    3-1323. 

—  raspension  of  sentence. 

Loss  of  jurisdiction  by  delay  in  impoS' 
ing  sentence,  3'~1003  (case  pp. 
995,   999). 

Power  to  suspend  or  stay  sentence.  3-83, 
995.   999. 

Pre8umj)tion  on  appeal  as  to  delay  in  im- 
posing sentence.     3-995,  999. 


Effect  to  stay  execution  of  sentence,  of 
adjudication  of  insanity  of  one  under 
sentence  by  court  without  power  in 
the  matter.    8-83. 

^parole;   pardon* 

Pardon  for  crime  as  exduaively  within 
executive  department  of  goyermnent. 
3-995. 

Effect  of  statute  empowering  board  to 
parole  women  convicts  after  they  are 
placed  on  the  state  farm,  on  power 
of  the  court  to  grant  parole  prior  to 
that  time.    3-1611. 


0RO88  EBBOB8. 

Assignment  of,  see  Appeal  and  Ebbor. 


As  grounds  for  divorce,  see  DivoBCE  and 
Separation. 


OURATIVE   A0T8. 

See  Ck>NSTiTUTiONAL  Law. 


OVSPIDOR. 

Injury  to  passenger  by  cuspidor  on  floor 
of  smoking  compartment.    3-637. 


-t-*- 


DAMAGES. 

In  general. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror. 

Interest  on  amount  recovered  as,  see  In- 
terest. 

Priority  of  claims  for  damages  from 
operation  of  raHroad  during  reoeiV' 
ership.     3^-1470  (  case  p.  1465), 

Exemplary  or  punitive. 

In  action  for  sale  of  drugs  to  minor.  3* 
1145. 

Breaoli  of  oontraet* 

Amount,  or  baMs  of  recovery  hy  attorney 
who  tdhes  case  an  contingent  fes 
where  client  discontinues,  settles, 
or  compromises.     3—472    (cases  pp. 

458,  468). 

lAhel  or  slander. 

Special  damage  as  element  of  action.    3- 

1585. 
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Personal  ittjulef;  ileatli* 

Inerease  in  cost  of  living  a«  affecting 
damages  for  personal  injuries  or 
death.    3^610    (ease  p.   605). 

Instances  of  amount.     8-^5. 

Injury  to  bnlldlnss. 

Injury  to  gallery  by  collision  with  trailer 
of  automobile  with  it.    3-612. 

Eminent  ilonuUn. 

Liability  of  remaining  property  to  fire 
as  element  of  damages.    8-605. 

ProspoetiTe  damages* 

Recovery  of  damages  based  on  apprehen- 
sion of  future  injary.    8r-679. 


DEATH. 

Measure  of  damages  for,  see  Damages. 
Presumption  and  burden  of  proof  as  to 

cause  of,  see  Evidence. 
Transmission  of  homestead  in  case  of,  see 

Homestead. 
Cause  of,  as  question  for  jury,  see  Trial. 

Power  to  enter  judgment  nunc  pro  tunc 
after  death  of  party.  3^1403 
(cases  pp.    1394,   1390), 

Effect  of  death  on  bank's  payment  of 
checks.    3-891; 


♦^ 


BE  BOKIS  irON. 

Administrator  de  bonis  non,  see  Execu- 
tors AND  Administrators. 


DEBTOR  AND  OBEDITOB. 

nights  of  husband's  creditors  as  affected 
by  marital  relations  of  debtor,  see 
Husband  and  Wife. 

Libel  or  slander  by  charges  against  debtor, 
see  Libel  and  Slander. 

Redemption  from  mortgage  by  creditor. 
3-161. 


-♦^•-o- 


DECEDENTS. 

Administration  of  estates  of,  see  Execu- 
tors and  Administrators. 


Im  s^n^nd* 

Acknowledgment,  see  Acknowledgment. 
Parol  evidence  as  to,  see  Evidence. 
Trust  deeds,  see  Mortgage. 

Gift  of.    3-896. 

Coastmotton. 

Test  of  conveyance  as  quitclaim^  or  other' 
wise.    3-^94S  (case  p.  940)  . 

Effect  of  deed  to  convey  the  property  al- 
though the  word  "quitclaim'*^  is  used. 
3-940. 

Effect  of  statement  of  intention  to  convey 
the  property,  to  convert  into  absolute 
conveyance  instrument  which  is  in 
form  a  quitclaim.    3-940.  ' 

Wliat  property  passes;  reservations. 

Effect  of  quitclaim  in  chain  of  title.     3- 

940. 
Reservation  of  oil  or  gas.    3-362. 


.  DEFHEfDANT. 

Parties  defendant,  see  Parties. 


In  general,  see  Action  or  Surr. 

In  action  on  negotiable  paper,  see  Bills 
and  Notes. 

In  suit  for  divorce,  see  DnroROE  and  Sep- 
aration. 

In  action  for  false  imprisonment,  see 
False  Imprisonment. 

In  action  on  insurance  policy,  see  Insur- 
ance. 

In  libel  suit,  see  Libel  and  Slandml  ' 

Burden  of  proving,  see  Evidence. 

Affidavit  of,  see  Pleading. 


DEFINITENESS. 


Of  trusts,  see  Trusts. 


DEFINITIONS. 

See  Words  and  Phrases. 


DECUkRATlONS. 

Evidence  of,  see  Evidence. 
3  A.L.R.— 109. 


Waiver  by  insurance  company  by  deUy 
in  objecting  to  proofs  of  loss.    3-128. 
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(Constitutionality  of,  see  Con0Titutional 
Law. 


-♦-•- 


Of  gift,  see  Gifts. 


DELUSIONS.  • 

By  one  convicted  of  crime.    3-83. 


BEBCAKD. 

Necessity  and  sufficiency  of  demand  for 
rent  to  sustain  forfeiture  of  lease.  3- 
669. 


#•» 


DEMONSTRATIVE    EVIBEHCE, 

See  Evidence. 


To  evidence,  see  Trial. 


DEPRECIATIOH. 

In  fnarhet  value  of  land  as  affecHno  the 
general  ruie  that  eauee  of  action 
arises  tphen  injury  is  inflicted  and 
not  when  cause  is  created,    3'^82. 


DESCENT    AND    DISTRIBUTION. 

Effect  of  adoption  of  child  after  death  of 
its  parents  on  its  itetus  as  the  heir 
of  such  parents.    3-1396. 


♦^ 


DESERTION. 

As  cn^ound  for  divorce,  see  Divorce  and 

Separation. 
Criminal  liability  for  desertion  of  wife, 

see  Husband  and  Wife. 


##» 


DETECTIVES. 

Liability  of  consignor  surreptitiously  re- 
moving merchandise  consigned  to 
factor  in  order  to  escape  factor's  lien, 
for  expense  of  detectives  employed 
by  factor  to  protect  his  rights.  3- 
287. 


See  Trial. 


DIRECTORS. 

Of  corporation,  see  Ck>RP0RATi0NS. 


DISCHARGE, 


Of  sureties  on  bail  bond, 
Recognizance. 


see  Bail  and 


DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 

Error. 
Mandamus  to  control,  see  Mandamus. 
As  to  specific  performance  of  contract,  see 

Specific  Performance. 


DTSCRTMINATION, 

In  taxes  generally,  see  Taxes. 


DISEASE. 


As  affecting  right  to  recovery  under  ac* 
cident  policy,  see  Insurance. 


DISMISSAL  OR  DISCONTINUANCE. 

Of  appeal,  see  Appeal  and  Error. 


DISTRESS. 

Bemedy  by  distress  to  enforce  lien.  3-85T. 


DISTRIBUTION. 

Of  decedent's  estate,  see  Executors  and 

Administrators. 


DIVIDENDS. 

On  corporate  stock,  see  Corporations. 
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BZVOROB. 
In  seneral;  Jviisdiotioiu 

Power  to  enter  judgment  nunc  pro  tune 
after  death  of  party.     3^1^21, 

Collateral  attacHc  on  divorce  decree  hy 
party  at  whotue  intUatice  it  is  entered, 
9-^40  (case  p.  692 J . 

Revisory  jurisdiction  of  court  of  appeals 

of  Kentucky  over  divorce  decree.    3- 

799. 
Collateral  attack  on  judgment  for  lack  of 

jurisdiction.     3-622. 
Perjury  in  falsely  swearing  to  residence 

to  give  court  jurisdiction.    3-522. 

Grounds  for  ^  omeltj;  ill  treatoient. 

Abuse  by  relatives  of  other  spouse  as 
cruelty  constituting  ground  for  di' 
vorce,    9-^OS  (case  p.  990) . 

Forcing  spouse  to  get  rid  of  child  by 
former  murriage  as  cruelty  con» 
stituting  ground  for  divorce,  d— 
808   (case  p,  799). 

Refusal  or  inability  to  provide  home  for 
wife  commensurate  with  her  ideas  of 
comfort.     3-990. 

What  constitutes  cruel  treatment  amount- 
ing to  abandonment.    3-799. 

I>eaortion« 

Desertion  as  affected  by  element  of  re» 
monstrance  or  resistance,  8-^08 
(case  p,  600), 

When  separation  is  mutual  so  as  to  bar 
right  of  one  party  to  divorce  on 
ground  of  desertion.     8-500. 

What  constitutes  cruel  and  inhuman  treat- 
ment amounting  to  abandonment.  3- 
799. 

Dofensesi  roeonoillntion* 

Effect  of  reconeilation  of  parties  to  di» 
vorce  suit  on  allowance  of  counsel 
fees  previously  made.  8^1109  (case 
p.    1104), 

Encouragement  of  thorough  defense  of  di- 
vorce action.    8-1104. 

Duty  of  court  to  lay  no  straw  in  the  way 
of  reconciliation.    3-1104. 

Alimony  — In  gonemL 

Independent  suit  for.    3-799. 
Venue  of  action  for.    3-799. 
Statement  of  cause  of  action  for  allow- 
ance of  alimony.    3-799. 
Review  of  alimony  on  appeal.    3-799. 
Instances  of  amount     3-799,   990. 

^  snlt   oionej. 

Effect  of  reconciliation  of  parties  to  di' 
vorce  suit  on  allotcance  of  counsel 
fees  previously  made*.  S'-'llOO 
(case  p.   1104), 


Rights  of  attorneys  in  sum  awarded  wife 
as  suit  money.    8-1104. 

^snlMeqnont  ebnngo. 

Change  of  provisions  lor  support  of  child. 
3-990. 

Cnstody  and   support   of   ohildren. 

Change  of  provision  for  support  of  child. 
3-990. 


#•» 


BOCKBT. 

Change  from  law  to  equity,  see  E^tDiry* 


BOMICU., 

For  purpose  of  divorce  suit,  see  DivoRCB 
AND  Separation. 


BOVBXJB  JEOPARDY. 


See  Criminal  Law. 


Compelling  wife  to  release  dower  in  land 
which  husband  has  contracted  to  selL 
8-567. 


DRAnrs  AMD  sewers. 

Pollution  of  water  by  sewage,  see  Waters. 


DRUGS  AHD  DRUGGISTS. 

Right  of  action  against  one  selling 
habit'forming  drug  to  child  or 
spouse.    8^1162  (case  p,  1146), 

Exception  of-  r^stered  pharmacists,  in 
statute  forbidding  sale  of  liquor.  3- 
270. 

Heroin  as  within  statute  prohibiting  the 
sale  of  morphine  witiiout  affixing  cer- 
tain labels  to  the  package  and  record- 
ing sale.     3-1145. 

Evidence  in  action  by  mother  for  sale  of 
heroin  to  minor  child.     3-1145. 

Instruction  in  action  by  mother  for  sale 
of  heroin  to  her  minor  son.     3-1145. 

Presumptions  in  action  by  mother  that 
may  be  considered  b^  jury  in  action 
for  sale  of  drugs  to  minor.    3-1145. 

Punitive  damages  in  action  against  drug- 
gist for  selling  drug  to  minor.  3- 
1145. 


s 
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DUST. 

Am  nuismnee,   3-^12   (case  p,  810) 


^•» 


ElfOTION  OF  BEMEDIE8. 

Transfers  between  law  and  equity,  see 
Equity. 

As  to  estoppel  by  inconsistent  acts,  or 
claims  in  judicial  proceeding,  see  Es- 
toppel. 

Necessity  of  declaring  on  a  new  promise 
when  in  an  action  for  debt  a  new 
promise  is  relied  on  to  avoid  the  stat- 
ute of  limitations.     3-874. 

Between  avoiding  contract  induced  by 
fraud  and  independent  cause  of  ac- 
tion for  damages  caused  by  the  fraud. 
8-866. 


EUBCTBIC  LIGHTS. 

Dusi   front   operation   of  plant   as  nui' 
■  ■    sanoe.    d-aiH. 


^•» 


ELEVATORS. 

Instruction  in  action  for  injury  by  falling 
into  elevator  well.    3-605. 


##» 


4-dniissihiUty  of  evidence  of  other  of* 
fenses  to  prove  identity  of  defend" 
ants.    3—1500. 


-^^ 


EMINENT  DOMAIN. 

Measure  of  damages,  see  Damages. 

Injury  to  privilege  cn^anted  in  public  wa- 
ters as  a  ''taking"  for  which  compen- 
sation must  be  made.    3-748. 

Abatement  of  old,  dilapidated  buildings 
which  endanger  life  or  property  as  a 
taking  for  which  compensation  must 
be  made.    3-1627. 

Prohibition  of  manufacture  and  sale  of 
liquor  as  within  constitutional  provi- 
sion against  taking  property  without 
compensation.    3-270. 


-#-•- 


£NS*OBCEMENT. 

Of  judgment,  see  Judgment. 
Of  ordinance,  see  Municipal   Corpora- 
tions. 


EQITALITT. 


In  taxation,  see  Taxes. 


SaVAI.    PROTECTION    AND 

LEGES. 

See  Ck>N8TiTUTiONAL  Law. 


EQUITABIf   ESTOPPEL. 


See  Estoppel. 


EaVITABIX  MORTOAOB. 


SeeMoRTGAfiB. 


EQUITY. 

In  geneiml;  Jurisdiotiom. 

As  to  cancelation  of  instrument8»  see  Can- 
celation OP  Instruments. 

As  to  injunction,  see  Injunction. 

Specific  performance  of  contracts,  see  Spe- 
cific Performance. 

Review  on  appeal  of  decision  in.    3-971. 
Raising  for  first  time  on  appeal,  objection 

that  case  was  not  properly  brought  on 

e(]pity  side  of  the  court.    3-971. 
Jurisdiction  over  person  and  property  of 

all  citizens  under  disabili^.    3-1576. 
Injunction  to  avoid  multiplicity  of  suits. 

3-270. 

Transfers  between  law  and  eanlty. 

Error  in  refusing  to  transfer  an  action  to 
equity.    3-247. 

Transfer  of  case  to  equity  when  stock- 
holders of  dissolved  corporation  come 
into  suit  by  assignee  of  corporation  to 
collect  account.    3-247. 


ESCAPE. 

Homicide  by  officer  to  prevent,  see  Hom- 
icide. 
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SSTOPPEIto 

la  BeneraL 

Of  inaurer,  tee  Insurancb* 

Distinction  between  waiver  and  estoppel. 
3-205. 

In  whose  favor.    8-1042. 

Lifting  baif  of  estoppel  by  giving  of  prop- 
er notice.    3-205. 

Estoppel  to  change  commutation  rates  of 
street  car  company  because  individ- 
uals have  established  homes  in  re- 
liance thereon.    8--715. 

Estoppel  of  minority  stockholders  to  de- 
mand payment  of  dividends.    8-*413. 


Of  otanicfl  woi 

Estoppel  of  wife  as  against  husband's 
creditors  from  asserting  against  his 
estate  claim  for  an  accounting  as  to 
what  was  due  her  from  estate  of 
which  he  was  executor.    3-1237. 

Application  of  doctrine  of  estoppel  to  mar- 
ried women  as  to  their  personal  prop- 
erty.   3-1287. 

As  to  oorporate  ezlstcnee  or  powers. 

Estoppel  of  one  contracting  with  munic- 
ipality to  set  up  want  of  corporate 
authority  to  make  the  contract.  3*- 
242. 


EUGEXICS. 

Ci^nsUtutionality  of  marriage  9laiute  a9 
affected  ^y  diacriminationH  or  e«- 
ceptions.     9^1563    (case  p,  1062). 


EVIDENCE. 

In  general. 

Prejudicial  error  as  to,  see  Appeal  and 

Error. 
Instructions  upon,  see  Trial. 
Demurrer  to,  see  Trial. 

Necessity  for  exception  to.    3-1585. 

Judicial  aotioe. 

Of  public  sentiment  in  favor  of  prison 
reform,  and  of  action  of  political  par- 
ties in  declaring  for  abolition  of  con- 
tract labor.     3-1658. 

Of  high  cost  of  living.    3-1575. 

Of  depreciation  of  property  by  establish- 
ment of  undertaking  business  in  res- 
idential districts.    3-955. 

Of  existence  of  vast  areas  of  land  in  tide- 
waters of  Virginia  remote  from  cen- 
ters of  population  and  suitable  for 
oyster  culture.     3-748. 

Of  conditions  resulting  from  war.    3-323« 

Of  accord  and  satisfaction.     3-1021. 


Bj  laches,  silence,  or  aeqniescence< 

Estoppel  of  one  whose  name  appears 
upon  corporate  booHs  as  a  stock' 
holder  tifithout  his  consent,  3^10^9 
(eases  pp.  loas,  1042). 

Effect  of  failure  of  accused  to  compel 
court  to  act.  to  deprive  him  of  ben- 
efit of  Courtis  failure.    3-999. 

Permitting  improvements  or  expenditures. 
3-810. 

By  f  rand. 

Fraud  in  selling  bank  stock  by  misrep- 
resentations as  to  liability  on  notes 
held  by  bank,  as  estoppel  to  defend 
against  such  liability  in  suit  by  the 
bank.    3-114. 

By  ineonsistenoy  in  aots  or  olaims. 

Collateral  attach  on  jtidgm^nt  by  party 
at  tvhose  instance  it  is  entered,  3— 
635    (case  p.  52S) . 

Estoppel  of  creditor  pleading  a  usurious 
renewal  of  a  contract  for  the  purpose 
of  avoiding  the  bar  of  limitations  to 
escape  effects  of  its  usurious  charac- 
ter.    3-874. 

Attempt  of  defendant  conceding  good 
character  of  plaintiff  in  action  for 
seduction  to  prove  her  unchastity  on 
motion  for  new  trial.     3-150. 


Prosnntptions  and  bnrden  ef  proof  ^  in 
general. 

Presumptions  on  appeal,  see  Appeal  and 
Error. 

Necessity  of  proof  that  libel  or  slander 
in  which  the  plaintiff's  nan%e  was 
used  urns  published  or  spohen  eon' 
eeming  pUUntiff.  8^1270  (ease  p. 
1276) . 

Burden  of  proof  to  justify  the  exclu- 
sion of  time  of  pendency  of  prior 
indictm>ent  in  computation  of  limi' 
tation  period,    a-^lSSO, 

Presumption   of   general    damages    from 

libel.    3-1276. 
Necessity  of  proving  malice  in  action  for 

libel.    3-1276. 
Presumption  that  human  beings  are  made 

uncomfortable  by  foul  odors  emitted 

from   badly   decomposed   corpse.     3- 

955. 
Presumption  of  falsity  of  libelous  matter, 

of  malice  and  of  damage.    3-1585. 

—  defenses. 

Defense  that  death  of  insured  was  caused 
by  overexertion  within  exception  in 
policy.     3-1295. 

—  as  to  chastity. 

Presumption  and  burden  of  proof  as  to 
chastity  under  statutes  maMng 
chastity  an  ingredient  of  rape,  a— 
1462   (case  p.  1467). 
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^  knowledge;  Botioe;  intent;  oialioe. 

Knowled£:e  of  president  of  corporation 
taking  deed  of  trust  on  its  property 
of  existence  of  prior  deed  of  trust. 
8-660. 

Intent.    3-1493. 

Malice.    3-1585. 

—  Innooenoe. 

Presumption  against  unlawful  sale  of  in- 
toxicating liquors.    3-1093. 

—  frooi  silenoe. 

Failure  to  take  stand  and  contradict  tes- 
timony.   3-1646. 


Expert  testifying  positively  rather  than 
stating  his  belief .    3-1694. 

Taking  opinions  of  witnesses  for  the  par- 
pose  of  supplying  words  alleged  to 
.  have  been  omitted  from  statute.  3- 
392. 

Opinion  that  man  charged  with  negligent 
homicide  was  a  cautious  man.  3- 
1096. 

Eridemoe  wrvmgtuUj  oMalmecL 

Refusal  of  court  to  pause  in  trial  of  crim- 
inal case  to  determine  whether  com- 
petent evidence  was  obtained  by  un- 
Lawfttl  search  and  seisure*    3-1505. 


Cause  of  death.    3-1295. 

—  as  to  oAelal  aots. 

Presumption  that  police  officer  knows  his 
duty,  and  will  not  act  outside  of  it. 
3-642. 

—  as  to  rights,  oontraots*  Instruments, 

or  property. 

Indorsement  and  transfer  of  note  as  prima 
facie  evidence  of  transferee's  title.  3- 
54. 

Gift  to  husband.    3-1237. 

Best  and  seoondary. 

JParof  eiHdence  to  pnyve  corporate  exts- 
tence  of  naiional  hank,  3-^101  (ease 
p.  99), 

Doonmentary   evidenee. 

Letters.    3-54,  787. 

DemonstratiTe  evidenoe* 

IdetUificaUon  by  palm^prini  itnpreS' 
sions.     3-^1706    (ease  p.   1694) . 

Tracks  near  scene  of  crime  correspond- 
ing with  those  made  by  accused.  3- 
779. 

Tracks  of  automobile  near  scene  of  crime 
corresponding  to  those  made  by  car 
driven  by  accused.     3-779. 

Evidence  of  tracks  of  horse  near  scene  of 
crime.     3-1323. 

Photographs  of  palm  prints;  effect  of 
markings  thereof  by  experts.    3-1694. 

Use  of  projectoscope  by  experts  in  tes- 
tifying as  to  identity  from  palm 
prints.     3-1694. 

Parol  and  extrinsic  evidence  concern- 
ing  vrritings. 

Admissibility  of  parol  evidence  as  best  or 
secondary  evidence,  see  supra. 

Proof  of  circumstances  attending  execu- 
tion of  deed  which  is  ambig^uous.  3- 
940. 


Opinions 


d   conclnsions. 


Hearsay;    declaratii 

Admissibility  of  letter  of  receiver  of  in- 
surance company  in  action  on  pre- 
mium note.    3-54. 


Relevancy  and  wateHaHty  —  in 
oral;  ftwnd;  intent;  motive. 

Sufficiency  of  objections  or  exceptions  to, 

see  Appeal  and  Erbor. 
Prejudicial  error  as  to,  see  Appeal  and 

Erbor. 

In  action  by  mother  for  sale  of  heroin  to 
her  minor  son.     3-1145. 

Right  to  show  in  action  at  law  that  accord 
and  satisfaction  set  up  as  defense  was 
induced  by  fraud.     3-1021. 

Motive.    3-1537. 

—  suggestive  facts;  facts  snpportins  ^* 


Identification  by  paUn'print  impressions, 
3^1700  (case  p.  1094). 


Adn^issibility  of  evidence  that  one 
charged  with  burglary ,  larceny,  or 
robbery  teas  in  possession  of  prop- 
erty not  identified  as  part  of  thai 
stolen,    3^^1213    (oas^  p,    1209), 

Upon  question  as  to  whether  landlord  ac- 
cepted surrender  of  a  lease.     3-1071. 

Effect  of  lapse  of  time  between  burglary 
and  arrest  to  render  to  remote  evi- 
dence of  possession  by  accused  of  cer- 
tain property  at  the  time  of  his  ar- 
rest.   8-1209. 

Evidence  of  finding  after  the  homicide,  at 
pla^e  of  business  of  accused,  of  shot 
gun  recently  discharged.    3-779. 

^  circnu&stances* 

In  criminal  cases.    3-779. 

—  other  crimes. 

■ 

Admissibility  in  criminal  prosecuUon  of 
evidence  to  prove  other  crime  as  af- 
fected  by  degree  or  sufficiency  of  the 
evidence,    3^7S4    (case  p,  779). 

Admissibility  of  evidence  of  ot^er  of- 
fenses in  criminal  prosecution  to 
prove  identity  of  defendant.  3-^XS40 
(cases  pp.  m22,  1&33,  1535, 
1537;. 
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—  explaaation  aad  rebnttaL 

To  contradict  prosecutrix  in  rape  case  as 
to  her  chastity.    3-1457. 

Evidence  concerning:  wife's  indorsement 
of  stock  certificate  to  negative  infer- 
ence that  by  such  indorsement  she 
ratifies  a  prior  unauthorised  trans- 
fer of  such  stock  to  her  by  her  hus- 
band.   3-1038. 

—  orloiiiuU  matters  Kemerally* 

Evidence  on  question  of  motive,  see  su- 
pra. 
Evidence  of  suggestive  facts,  see  supra. 
Evidence  of  circumstances,  see  supra. 
Evidence  of  other  crimes,  see  supra. 
Evidence  in  rebuttal,  see  supra. 
Identification  of  accused,  see  infra. 

In  prosecution  for  criminal  conspiracy.  3- 
1622. 

In  prosecution  for  resisting  sheriff  in  mak- 
ing an  arrest.    3-1283. 

Evidence  that,  two  weeks  before  the  as- 
sault for  which  accused  is  on  trial, 
he  had  visited  plaintiff's  shop  and 
warned  him  against  working  for  non- 
union establishments,  and  destroyed 
some  of  his  goods.    3-1537. 

Testimony  of  wife  of  deceased  of  her 
criminal  relations  with  accused.  3- 
779, 

^  ideatllloatioa. 

Evidence  of  other  ertmes  to  prove  iden^ 
ttty  of  defendant.  9^16^0  (cases 
pp.  1&22,  l&3a,  1S3S,  1(^87). 

Comparison  of  palm  prints  by  experts  for 
the  purpose  of  identification.    3-1694. 

Evidence  that  one  accused  of  robbery  at 
a  barn,  whose  identity  is  in  question, 
stopped  at  the  bam  at  about  the  time 
of  the  robbery.    3-1535. 

Weight,  offeot,  and  suiBoienoj  ^  in  gen- 
eraL 

Review  of  facts  on  appeal,  see  Appeal  and 
Error. 

Sufflcienoy  of  evidence  to  show  relin* 
quMiment  of  title  and  control  of 
donor*8  personalty  delivered  to  third 
person  "ivith  direction  to  deliver 
after  donor's  death,  3-^908,  910, 
918. 

Sufficiency  of  proof  that  lihel  or  slander 
in  which  the  plaintiff's  name  was 
used  tras  published  or  spoken  con-- 
ceming  plaintiff.  8-^1279  (ease  p. 
1276) . 

Instructions  as  to.     3-103,  1096. 

Sanity.     3-83. 

Notice  of  infirmity  in  notes  purchased.  3* 
54. 

Proof  that  note  taken  for  purchase  price 
of  real  estate  was  to  become  the  prop- 
erty of  grantee  at  death  of  grantor. 
3-885. 


Proof  of  lack  of  diligence  in  endeavor  to 
comply  with  contract  after  war  broke 
out,    3-1. 

Proof  of  due  incorporation  in  action  by 
state  to  determine  right  6f  corpora- 
tion to  transact  business.    3-99. 

Weight  of  tables  of  mortality.    3-1379. 

Sufficiency  to  sustain  finding  that  con- 
demned building  was  dangerous  to 
life  and  property.    3-1627. 

Sale  of  a  building  by  lessor  after  lessee 
has  repudiated  the  lease,  as  evidence 
that  lessor  held  the  property  for  his 
own  benefit  and  not  for  lessee.  3- 
1076. 

Fact  that  a  man  while  guardian  of  his 
wife  reported  stock  standing  in  her 
name  as  belonging  to  her  as  conclu- 
sive against  his  testimony  that  he 
placed  the  stock  in  her  name  but  that 
she  immediately  repudiated  the  trans- 
action and  he  neglected  to  retrans- 
fer  the  stock.     3-1042» 

^erlminal  oases. 

Abandonment  for  failure  to  support  wife. 

8-103. 
Unlawful  sale  of  liquor.    3-1093. 


Proof  of  seduction  at  time  different  from 
that  laid  in  declaration.     3-150>. 

Proving  time  of  contract  different  from 
that  laid  in  complaint  in  action  for 
breach  of  promise.    8-150. 


EXCSPTION8. 

See  Appeal  and  Error. 


EZCS88IVB  DAMAGES^ 


See  Damages. 


EXCir8ABL£  HOBfflCIDE. 


See  Homicide. 


EXEGUTIOir. 

Exemption  from,  see  Exemptions. 
Of  wills,  see  Wills. 


vxEcuronu   aitb   AominsTRA- 

TORS. 

In  general;  appolataseat. 

Effect  on  wife's  rights  in  property  coming 
to  her  by  will,  of  its  reduction  to  pos- 
session by  her  husband  as  executor 
of  the  will.    3-1237. 
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Extraterritorial  force  of  letters  of  admin- 
istration.   3-1. 

Failure  to  use  words  ''de  bonis  non"  in 
appointing  person  to  administer  upon 
removal  of  former  appointee.    3-1249. 

Powers  and  liabilities. 

Completion  of  contract  by  personal  rep- 
resentative.    3-1604. 

Borrowing  money  to  complete  contract 
made  by  decedent.    3-1604. 

Carrying  on  business.    3-1604. 

Liability  for  failing  to  appeal  from  Judg- 
ment against  intestate,  or  to  attempt 
to  compromise  judgment.     3-1396. 

AotioBs  I17  or  agaiast. 

Pleading  in,  see  Pleading. 

Bight  of  odniiniBtrator  de  bonis  non  to 
recover  proceeds  of  personal  prop^ 
erty  of  the  eeUUe  converted  by  his 
predecessor,  3^1262  (eases  pp. 
1237,   1249). 

Judgment  against  executor  or  adnUniS' 
trator  qualified  in  one  state,  as  bfiuT- 
ing  upon  an  executor  or  adminiS' 
trator  of  the  satne  decedjent  quali- 
fied in  another.   3^64   (case  p.  61). 

Revivor  of  personal-injury  action  in  Fed- 
eral court  in  name  of  the  personal 
representative.    3-1394. 

Objection  that  administrator  cannot,  for 
want  of  interest,  maintain  action  to 
determine  interest  in  real  estate.  3- 
1493. 

Indebtedness f  elaims  against  estate; 
priorities. 

Liability  of  estate  for  debts  incurred  by 
executor  or  administrator  in  com' 
pleting  performance  of  a  contract 
made    by   decedent.     8^1  SOS    (case 

p.    1604:). 

Effect  of  inaction  of  wife  to  assert  her 
right  against  husband  acting  as  ex- 
ecutor of  estate  in  which  she  is  in- 
terested, to  deprive  her  estate  of 
benefit  of  preference.    3-1237. 

Preference  of  claim  of  wife  as  against 
estate  of  husband  who  converted  to 
his  own  use  her  interest  in  estate  of 
which  he  was  executor.    3-1237. 

Distribntion. 

Duty  of  husband  acting  as  executor  to 
protect  interest  of  wife  under  will. 
3-1237. 

Foreign  and  ancillary  administration. 

Judffine^it  against  executor  or  admin- 
istrator qualified  in  one  state,  as 
binding  upon  an  executor  or  ad" 
ini»ij«f)f if  or  of  the  same  decedent, 
qualifieil  in  another.  3-~04  (case 
p.    61). 


Representative  capacity  of  administrator 
as  to  assets  beyond  joriadiction   of 

court.    3-61. 


EXECUTORT  CONSIBERATION. 

Bona  fides  of  purchaser  of  note  on  an 
executory  consideration,  perfortn^ 
ance  of  which,  is  a  condition  precC' 
dent.    8—987. 


#•» 


EXECUTORT  COKTRACT. 

Maritime  lien   for  breach  of  executory 
contract   of  affreightment.     3—1194 
(case  p.  1187). 


o*» 


From  taxation,  see  Taxes. 

Liability  of  guardian  of  minor  who,  after 
death  of  his  parents,  leaving  insur- 
ance which  might  be  set  aside  to  him 
as  exempt,  is  adopted  by  a  stranger, 
for  failing  to  apply  to  have  the  in-^ 
surance  set  apart  to  the  minor.  3- 
1396. 

Waiver  of  benefit  of  statute  exempting 
proceeds  of  life  insurance.    3-1396. 

Effect  of  adoption  by  strangers  of  child 
of  one  leaving  life  insurance,  on  ex- 
emption of  such  insurance.    3-1396. 


■•-»■ 


EXEHPIiARY   DAMAGES. 


See  Damages. 


Inquiry  by  courts  into  expediency  of  laws. 
3-75,  1224. 


-♦-^ 


EXPENDITURES. 


Estoppel  by  permitting,  see  Estoppel. 


EXPERT    TESTIMOHT. 

See  Evidence. 


-•«♦• 


EXPLANATION. 

Evidence  in,  see  Evidence. 
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Effect  an  indebtedness  aHsrlnally  vaMMt^ 
of  UHUiHous  forbearance,  renewal,  or 
extension,    cf— ^77    (case  p.  874). 


FAOTOBIES. 

IHist  from,  as  nuisance.    3^^  19. 


FACTORS. 

Aocinmt  stated  a«  bettoeen  principal  and 
factor,    d-v&Pd   (case  p.  9S7) , 

Croods  consigned  to  factor  as  primary 
fund  to  which  he  must  look  for  re- 
imbursement for  advance.     8-287. 

Liability  of  consignor  removing  and  con- 
cealing merchandise  consigned  to  fac- 
tor in  order  to  escape  the  factor's 
lien.    3-287. 

Question  whether,  under  contract  to  pay 
certain  commission  on  first  $100,000 
of  sales  and  a  less  commission  on 
sales  after  that  amount,  the  higher 
commission  can  be  charged  only  once, 
or  on  the  first  $100,000  of  sales  in 
each  year.     3-287. 


FEDBBAIi  QUESTIOH. 

Jurisdiction  of,  see  Goubts. 


FELONY. 

In  general,  see  Crimiital  Law. 

Arrest  without  warrant  in  belief  that  fel- 
ony has  been  committed.    3-642^ 

Attempt  to  commit  robbery  as  a  felony. 
3-642. 


On  prisoner.    3-1161. 


Review  of,  on  appeal,  see  Appeal  and 

Error. 
As  to  findings  generally,  see  Trial. 


FINGEB   PRINTS. 


See  Palm  Prints. 


FAOTflk 

Review  of,  on  appeal,  see  Appeal  and 
Error. 


#•» 


FAITH  AND  CREDIT. 

To  judgment  of  other   state,  see  Judg* 

BfENT. 


FAIJ(E  mPRISONMCNT. 

Advice  or  order  front  sttperior  officers  as 
defense  to  a  police  officer  for  making 
an  unlawful  arrest,  3^^047  (case  p, 
d4»). 

Liability  of  officer  making  arrest.    3-1619. 
Liability  of  private  pitizen  called  to  assist 

police  officer  in  making  arrest.     3- 

642. 


FALSE  PRETENSES. 

AdmisHibility  of  evidence  of  other  of" 
fenses  to  prove  identity  of  defend' 
ant,    3-^1559, 


FIRE  DEPARTMENT. 

Liability  of  superintendent,  on  theory  of 
respondeat  superior,  for  negligence  of 
fireman  driving  his  automobile.  3- 
146. 

Imputing  to  superintendent  of  fire  depart- 
ment, negligence  of  driver  of  car.  3- 
146. 

Exempting  firemen  from  ordinary  limita- 
tions as  to  speed.    3-146. 


FIRE  INSURANCE. 


See  Insurance. 


Liability  of  railroad  for,  see  Railroads. 

Liability  of  remaining  property  to  fire  as 
element  of  damages  for  condemna- 
tion of  land.    3-505. 


Pollution  of  oyster  beds,  a— 709  (cai^  p, 
74S), 
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Lease  by  atate  of  land  under  water  for 
oyster  beds;  effect  on  right  of  munic- 
ipalities to  drain  sewage  into  waters. 
3-748. 

Judicial  notice  of  existence  of  land  in  tide- 
waters suitable  for  oyster  culture.  3- 
748. 


See  Criminal  Law. 


#•» 


*»•» 


FITNESS. 

Implied  warranty  of,  see  Sale. 


TIXnnBL  MTVL. 

Dust  fronif  as  nuisance,    d— 317. 


FORCE. 

Degree  of  farce  that  may  be  employed  in 
arresting  one  charged  with  a  misde* 
meanor.    3^1170. 


FORECI.OSURE. 

Of  mortgage,  see  Mortgage. 


FOREIGN     EXECTTTORS     AND     A]l« 
MINISTRATORS. 

See  Executors  and  Administrators. 


FOREIGN   JUDGMENT. 


See  Judgments. 


♦^ 


FOREIGN  RECEIVERS. 


See  Receivers. 


FORMER    SUIT    PENDING. 


As  ground  of  abatement, 
AND  Revival. 


see  Abatement 


^•» 


FRAUD  AND  DECEIT. 

Estoppel  by,  see  Estoppel. 

As  ground  for  relief  against  judgment. 
Judgment. 

Effect  of,  on  bar  of  limitations,  see  Lim- 
itation OF  Actions. 

Relief  as  regards  outstanding  money  ob- 
ligation  in  action  for  damages  far 
fraud  in  inducing  contract,  3^7-^ 
(case  p.  72) . 

Right  of  surety  to  avoid  contract  for 
fraud  on  principal,  3~^€S  (case  p, 
S06).    ♦ 

Power  of  legislature  to  regulate  lawful 
business  if  it  may  become  a  medium 
of  fraud.    3-1260. 

Venue  of  action  for  damages  for  fraud  in 
exchange  of  real  estate.    3-72. 

Necessity  that  person  defrauded  take  af- 
firmative action  for  relief.    3-865. 

Right  of  one  defrauded  who  elects  not  to 
avoid  contract  to  independent  action 
for  damages  arising  from  the  fraud. 
3-866. 

Right  to  show  in  action  at  law  that  accord 
and  satisfaction  set  up  as  defense  was 
induced  by  fraud.    3-1021. 


-•-^ 


FREEDOM  OF  CONTRACT. 

See  Constitutional  Law. 


#•» 


FREIGHT 

See  Carriers. 


FORFEITURE. 

Of  insurance  policy,  see  Insurance. 

Of   lease,   generally,   see   Landlord   and 

Tenant. 
Of  oil  or  gas  lease,  see  Mines. 


FRUSTRATED    ADVENTURE. 

Mffect  of  provision  in  contract  suspend' 
ing  or  excusing  ^performance  in  eer^ 
tain  contingencies,  to  eacdtude  doc^ 
trine  of  commercial  frustration 
where  performance  is  interfered 
with  by  war. 


FORGERT. 

Admissibility    of   evidence   of   other   of' 
fences  to  prove  identity  of  defendant. 


♦^ 


FUIiL  FAITH  AND  CREDIT. 

To  judgment  of  other  state,  see  Judgment. 
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OJJIflNG. 

Enforcement  of  gaming  contract,  see  Con- 
tracts. 

Htght  to  recover  money  urhieh  the  plaits 
tilf  placed  in  the  hands  of  an  agent 
to  he  used  for  gambling  purposes. 
8^1636   (case  p.  1631). 

Recovery  from  stake  holder  of  money  wag- 
ered.   3-1631. 

Recovery  from  police  official  of  money 
seized  in  raiding  gambling  house.  3- 
1631. 

Right  of  party  to  gaming  contract  to  re- 
cover profits  or  gains.    8-1631. 


GARMISHMEHT. 

Effect  of  refusal  to  pay  policy  to  insured 
because  insurer  has  been  garnished, 
as  a  waiver  of  tlM  time  limit  for 
bringing  action.    3-206. 


#•» 


GAS. 

As  to  gas  in  mines  generally,  see  Mines. 

Franchise  to  gas  company  as  constitut- 
ing contract  by  which  rights  of  par- 
ties are  to  be  determined.    3-706. 

Judicial  power  to  review  municipal  reg- 
ulations.   3-706. 


GASOrEHE. 

Use  of,  on  insured  premises,  see  Insur- 
ance. 


GIFT. 

In  generaL 

Sufficiency  of  proof  of.    3-886. 

When  gift  is  complete.    3-891. 

Necessity  that  gift  testamentary  in  char- 
acter be  executed  in  manner  pre- 
scribed by  statute  for  wills.    3-886. 

Of  chose  in  action;  necessity  of  assign- 
ment in  writing.    3-928. 

Of  note.    3-885. 

Failure  of  beneficiary  to  accept  gift  when 
tendered  to  him.    3-885. 

Cai&Mi  mortis. 

Delivery  of,  see  infra. 

Duty  of  court  to  grive  effect  to  gifts  causa 
mortis.    3-891. 

Gift  causa  mortis  distingruished  from  tes- 
tamentary disposition.    3-896. 

Distinction  _  between  gifts  causa  mortis 
and  inter  vivos.    3-891. 


Completion  of  gift  by  placing  article  to  be 
given  in  hands  of  donor's  agent  for 
delivery  after  his  death.    3-891. 

Dolivery. 

t 

Delivery  of  personalty  to  third  person 
with  directions  to  deliver  after  don- 
or's  death  as  valid  gift,  3—902 
(cases  pp.  SSSf  891,  890). 

Gift  of  debts  of  third  person  not  eH- 
denced  by  commercial  instrument. 
3—933  (case  p,  928). 

Necessity  of  delivery.    3-896.  * 

Sufficiency  of  delivery.     3-885,  891,  896, 

928. 
Effect  of  postponement  of  delivery  and 
enjoyment  of  gift  to  prevent  passing 
of  present  interest.     3-886. 


GIHNERY. 

Cotton  gin  as  a  nuisance.    3-31 0» 


GOOD  WlUi. 

Agreements  in  restraint  of  trade  on  sale 
of,  see  Contracts. 

Contract  not  to  compete  with  buyer  of 
good  trill  of  business  as  an  unlawful 
restraint  of  trade.    3—254, 


GRAKD   XUBT. 

Excusing  persons  who  have  been  or  will 
be  intimidated  by  threats  of  an  or- 
ganization against  members  of  which 
an  indictment  is  sought.    3-1622. 


GRANT. 

Of  land  under  water,  see  Waters. 

Strict  construction  of  grants  in  derogation 
of  public  right.    3-748. 


GROSS  NBGLIGEHOE. 

In  driving  automobile  with  trailer  through 
street.    3-612. 


GUARDIAN  AND  WARD. 

Support  of  infant  ward,  see  INFANTS. 
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Liability  of  guardian  of  minor  who,  aft- 
er death  of  his  parents,  leaving  in- 
surance which  might  be  set  aside  to 
him  as  exempt,  is  adopted  by  a 
stranger,  for  failing  to  apply  to  have 
the  insurance  set  apart  to  the  minor. 
3-1396. 


Statute  making  it  a  felony  to  have  pos- 
session of  a  hide  with  the  ears  and 
brands  removed.     3-75. 

Hides  of  cattle  as  property.    3-76. 


HABIT  FORMING  DRUG. 

See  Drugs  and  Druggistts. 


HAGUE   GOirVEIfTION. 

Effect  of,  on  rule  that  alien  enetny  is 
precluded  from  enforcing  right  of 
action   during   continuance   of  war. 


HIGH  COST   OF   UVIKO. 

Increase  in  cost  of  living  as  affeotinQ 
damages  for  personal  injuries  or 
death.  S'^IO  (case  p.  605)  • 

Judicial  notice  of.    8-1575. 


HIGHWAYS. 


HAIXVOINATIONS. 

By  one  convicted  of  crime.    3-83. 


ObstmetloB;  rights  of  private  persoi 

Right  of  private  person  to  destroy  proper- 
ty obstructing  street.     3-612. 

Private  action  for  removal  of  obstruction. 
3-612. 


HABMI.E88  ERROR. 

See  Appeal  and  Error. 


^#» 


Constitutionality   of   statutes  as  to, 
Constitutional  Law. 


HEARSAY. 

Evidence  of,  see  Evidence. 


As  to  descent '  and  distribution  to,  see 
Descent  and  Distribution. 

Distribution  to,  see  Executors  and  Ad- 
ministrators. 


Recovery  by  parent  for  injury  from  sale 

of  to  minor  child.    3-1145. 
Heroin  as  within  statute  prohibiting  sale 

of  morphine  without  affixing  certain 

labels  to  the  package  and  recording 

the  sale.    3-1145. 


Dof Misi  llAbiUty  for  iajnries  —  im  sen- 
eroL 

Liability  for  injury  due  to  negligent  driv- 
ing, see  NEGLicasNCB. 

Liability  of  munieipaUty  for  injury  re^ 
stilting  from  slippery  condititm  of 
walJc,  concurring  tcith  defect  there- 
in.   8-^1180  (eases  pp.  1120,  1123), 

Instruction  in  action  for  injuries.    3^1120, 

1123. 
Proximate  cause  of  inju^.    3-1120. 
Effect  of  defect  which  did  not  contribute 

to  accident.    3-1120. 
Lack  of  railings  or  barriers.    3-1120. 

—  eontributory  Begligeaoe. 

Crossing  street  elsewhere  than  at  regu- 
lar crossing  as  contributory  negli- 
gence precluding  recovery  for  injury 
from  defect  or  obstru^ion.  8—1118 
(case  p.  1110). 

• 

Question  for  jury  as  to.    3-1110. 

Assumption  by  one  attempting  to  use 
slippery  sidewalk,  of  nsk  of  injury 
from  crack  in  the  walk.    3-1123. 

^Botiee  of  injury. 

Necessity  of  presenting  claim  for  injury. 

3-819. 
Effect  of  failure  to  present  to  common 

council  claim  for  injury  on  defective 

street  to  stop  running  of  limitations. 

3-819. 


HeaTj  italie  type  is  used  for  aimotatioiiB;  roatan  type  for  oases. 
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Effect  of  fact  that  title  had  not  been  vest- 
ed by  final  proof  in  testator  at  time 
will  devising  homestead  was  made. 
3-164. 

Awarding  possession  of  homestead  to 
heirs  or  beneficiary  of  contract  for 
devise  of  homestead  as  against  wid- 
ow who  joined  in  the  will  and  ac- 
quiesced for  years  in  the  contract.  3- 
164. 


HOUBB  OF  X.ABOB. 

See  Mastbr  and  Servant. 


HUMAKITARlAir  PURPOSES. 

Right  of  hu8ines8  corporation  to  use  itm 
funds  or  property  for,  8^-^43  (ease 
p.  413). 


HOmOIDB. 

In  ceneraL 

New  trial,  see  NEW  Trial. 

AdmissibUitff  of  evidence  of  other 
offenses  to  prove  identity  of  defend* 
ant*    a— 1547. 

Instruction  on  trial  for.     8-1161. 

Admissibility  of  opinion  evidence.  8- 
1096. 

Evidence  of  other  crimes.    3-779. 

Evidence  of  tracks  near  scene  of  crime, 
corresponding  with  those  made  by 
accused.    3-779. 

Evidence  of  tracks  of  automobile  near 
scene  of  crime  corresponding  to  those 
made  by  car  driven  by  accused.  3- 
779. 

Evidence  of  suggestive  facts  or  facts  sup- 
porting inferences.     3-779. 

Testimony  of  wife  of  deceased  of  her 
criminal  relations  with  accused.  3- 
779. 

Malice  as  necessary  ingredient.    3-1161. 

In  resisting  arrest.    3-1161. 

Negligent  liondleide. 

Negligent  homiMfm  by  overtutn/ing  hoot* 
3^1104  (ease  p.  1096). 

Degree  of  negligent  homicide.     8-1096. 

Opinion  evidence  that  accused  was  a  cau- 
tious man.    3-1096. 

Guilt  of  one  indicted  alone  where  oflTense 
was  committed  by  aid  of  another.  8- 
1096. 

Ezeusable  or  Justillable  liofltlelde. 

Degree  of  force  that  may  he  employed  in 
arresting  one  charged  with  a  uUsde* 
mexinor.  3^1170  (cases  pp.  1161, 
1166). 

Duty  of  police  officer  attempting  to  arrest 
to  retreat  to  avoid  injury.    3-1166. 


HUSBAlfD  AND  WIFE. 

In  geaeraL 

As  to  divorce  or  separation,  see  Divorce 
AND  Separation. 

Husband  or  wife  as  necessary  party  de- 
fendant.   3-557. 

Effect  of  husband  having  option  to  pur- 
chase land  and  contracting  to  sell  the 
land  to  a  third  person  taking  title 
under  his  option  to  himself  and  wife. 
3-657. 

liUbilities  of  wife. 

Estoppel  of  married  woman,  see  Estop- 
pel. 

Liability  of  wife  on  corporate  stock  trans- 
ferred to  her  by  her  husband  without 
her  knowledge.     8-1088,   1042. 

Property  riglits. 

As  to  dower  rights  of  wife,  see  Dowbr. 
Rights  in  homestead,  see  Hobiestead. 

Presumption  of  gift  by  wife  to  husband. 
3-1237. 

Duty  of  husband  acting  as  executor  to 
protect  interest  of  wife  under  will. 
3-1237. 

Effect  of  inaction  of  wife  to  assert  her 
right  against  husband  acting  as  ex- 
ecutor of  estate  in  which  she  is  in- 
terested, to  deprive  her  estate  of  ben- 
efit of  preference.    3-1237. 

Effect  on  wife's  rights  in  property  coming 
to  her  by  will  of  its  reduction  to  pos- 
session by  her  husband  as  executor  of 
the  will.    3-1237. 

Right  to  dispose  of  statutory  separate  es- 
tate.   8-1237. 

Riglits  of  ImsbaBd's  creditors. 

Estoppel  of  wife  as  against  husband's 
creditors  from  asserting  against  his 
estate  claim  for  an  accounting  as  to 
what  was  due  her  from  estate  of 
which  he  was  executor.    3-1237. 

Aetions  hj» 

Bight  of  action  against  one  selling  hahit 
forming  drug  to  spouse.    3'^11&2. 


See  Innkeepers. 


Abandonflteiit  of  wife. 

Desertion  as  ground  for  divorce,  see  Di- 
vorce and  Separation. 
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OrhnhuU  re9pan9ibaiiy  of  husband  far 
abandonment  or  nonsupport  of  tHfe, 
who  refuses  to  live  tMth  him.  d— i07 
(case  p.  108)  • 

Sufficiency  of  evidence  to  sustain  prosecu- 
tion.   3-103. 

Correctness  of  instruction  in  prosecution 
for.    3-103. 

Improper  conduct  of  husband  as  justifica- 
tion for  wife's  leaving  home.    3-103. 


For  crime  generally,  see  Cbiiunal  Law. 


Estoppel  by  permitting,  see  EsropPBLk 


^♦» 


IGE. 

On  street  or  sidewalk,  liability  for  injury 
by,  see  Highways. 


IDENTITT. 

AdHUssibility  of  evidence  of  other  of' 
tenses  in  criminal'  prosecution  to 
prove  identity  of  defendant.  d— 
1S40  (cases  pp,  1522,  1S8S,  1S3S, 
1537) . 


II.LEOAI.  ACT. 

Might  of  parties  to  contract,  the  perform^ 
anoe  of  which  is  interfered  with  by 
war  conditions  or  acts  of  government 
in  prosecutitm  of  war,  where  per^ 
form/ance  involves  doing  of  illegal 
act.    S--26. 


niPAIBMENT  OF  OBIiIOATIONS. 

See  Constitutional  Law. 


IMPARTIALITT. 


Of  juror,  see  Jury. 


IMPLIED  AOBEEMENT. 

See  Contracts. 


mPLIEB  WARRAHTT. 


See  Sale. 


IMPOSSIBIUTT. 

As  ground  of  relief  from  contract,  see 
Contracts. 


nrOOMPETENT  PERSONS. 

Im  generaL 

Competency  to  commit  crime,  see  Crimi- 
nal Law. 

Jurisdiction  of  equity  over  persons  and 
property  of  all  citizens  under  dis- 
ability.   3-1676. 

Sufficiency  of  proof  as  to  sanity.    3r-83. 

Investigation  as  to  sanity  of  accused  after 
conviction.    3-83. 

Right  to  have  issue  of  sanity  of  convict 
suggested  after  verdict  tried  by  jury. 
3-83. 


INOONSISTENCT. 

Estoppel  by,  see  Estoppel. 


Of  trusts,  see  Trusts. 


IHDICnfERT,    HfPORXATIOir, 

GOKPIiAIllT. 


Matters  as  to  grand  jury,  see  Grand  Jurt. 

Joint   indietmeBt. 

Right  of  state  to  try  separately  parties 

jointly  indicted.    3-1622. 
Right  of  state  to  change  of  venue  as  to 

part  of  persons  jointly  indicted  for  a 

felony.    3-1622. 
Trial  upon  a  copy  of  the  indictment  where 

state  secures  change  of  venue  in  case 

of  some  of  several  jointly  indicted. 

3-1622. 

Qnashing. 

Where  record  fails  to  show  that  Jury  was 
legally  summoned  and  sworn.  3- 
1323. 

Statute  providing  that  time  elapsing  dur- 
ing maintenance  of  indictment  sub- 
sequently quashed  shall  not  be  reck- 
oned within  the  time  limited  for 
•    prosecution  for  crime.    3-1323. 


Heavy  italie  type  is  used  for  annotations;  roman  typ«  for  eases. 
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UrDOBSEMEHT. 

Of  note,  see  Bills  and  Noisb. 


IHDUSTRIAI.  FARM, 

See  State  Industrial  Farm. 


IHFANT8. 
Xb  seaeraL 

Guardianship  of,  see  Guardian  and  Ward. 

As  to  mothers'  pensions,  see  Mothers' 
Pensions. 

Relation  of,  to  parent  generally,  see  Par- 
ent AND  Child. 

IhUy  $o  warn  infant  servant  of  danger 
of  dieaning,  adjusting,  or  repairing 
machinery  while  in  motion.  S'^lOSd* 

Support  of. 

In  case  of  divorce,  see  Divorce  and  Sepa- 
ration. 

Judicial  notice  that  allowance  for  support 

and  education  of  infant  ward  is  not 

excessive,    3-1676. 
Allowance  to  parent  out  of  the  estate  of 

his  child  for  its  support  and  mainte-* 

nance.    3-1676. 


Asaiast  losal  pvoooedliica* 

Right  to  enjoin  prosecution  of  civil  ao« 
tion  "because  of  matters  arieing  pen- 

dente  lite,   3^1026  (case  p.  1021) . 

« 

To  prevent  further  prosecution  of  action 
at  law  because  of  accord  and  satisfac- 
tion effected  after  beginning  of  ac- 
tion.   3-1021. 

To  restrain  the  prosecution  by  municipal- 
ity for  carrying  on  undertaking  busi- 
ness on  residential  street  in  violation 
of  ordinance.    8-956. 

Against  ofioom* 

Boufer  to  enjoin  officers  from  enforcing 

liquor     laws,      d— i494      (oaee     p. 

1476) . 

Refusal  of  judicial  department  to  coerce 
state  officers  in  discharge  of  duty  in- 
volving discretion.     3-1476. 

To  prevent  enforcement  of  statute.  3-279, 
995,  1476. 

Against  enforcement  of  ordinance.    3-956. 

Prelimiaary  iajvaotion. 

Issuance  of  temporary  injunction  upon  ex 
parte  application  to  prevent  enforce- 
ment of  order  of  public  safety  com- 
mission as  an  adjudication  upon  the 
validity  of  the  order  of  the  commis- 
sion.* 3-1476. 


IKFXJkMBCABIJS  SUBSTANCES. 

Use  of,  on  insured  premises,  see  Insur- 
ance. 


INHERIT  ANGIL 

See  Descent  and  Distribution. 


See  Taxes. 


Validity  of  agreement  to  close  hotel  when 
independent  of  any  other  contract, 
3-252, 


#•» 


INNUENDO. 

In  complaint  for  libel.    3-1680. 


INSOI.VENGT. 

Of  bank,  see  Banks. 

Of  corporations  generally,  see  Corpora* 

TIONS. 

As  to  receivers,  see  Rborivbrs. 


INJUNOTION. 
In  generaL 

Against  nuisance,  see  Nuisances. 
As  to  prohibition,  see  Prohibition. 

Effect  of  bill  without  equity.    3-242. 
Beview  of  discretion  as  to  injunction.    3- 
1290. 

Illegal  or  tortious  aets. 

Against  "bannering"  place  of  business  as 
unfair  to  organized  labor.    3-1290. 


#•» 


INSPECTION. 

Effect  of,  on  warranty,  see  Sale. 


INSTRUCTIONS. 

To  servant,  see  Master  and  Servanx. 
In  general,  see  Trial. 
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IHSVI^XilO  X«ANG1JAGE.  Injury    receired   tiirougli   voluntary    act. 

3-1295. 
Ab  justification  for  assault  by  oificer.    3-      Strain  or  injury  from  overexertion.     3- 
642.  1295. 


♦«-•' 


ptSUBAirCB. 

Exemption  of  life  insurance,  see  Ezsmp- 

...  ,.    TI0N8. 

•     •       .    .      V 

GoBstn&etion  of  poUoy. 

Meaning:  of  words  "accident"  and  "acci- 
dental."   3-1295. 

ProlilUted  airtlele  on  property* 

Gasolene  in  automohile  as  violation  of 

'  . ..  provision  in  fire  insurance  poUoy  on 

fmU€Ung.    a^7StS    (case  p.  794). 

PrenUnins  mad  aMessa&ents. 

Evidence  in  action  on  premium  note.  3- 
54. 

Change  of  beneftolary* 

Subsequent  change  of  beneficiary  as  af^. 
feoting  provisions  of  uHU  in  relation 
to  proceeds  of  insurance,  d— 1579 
(caaep,  157S), 

Chansre  of  beneficiary  as  tantamount  to 
an  assignment  of  the  policy.    3-1575. 

Charing  substituted  benenciary  in  insur- 
ance policy  with  a  trust  imposed  by 
the  will  of  the  insured  upon  the  policy 
for  payment  of  a  debt.    3-1575. 

'WaiTor;  estoppel. 

Effect  of  refusal  to  pay  policy  to  insured 
because  insurer  has  been  garnished 
as  a  waiver  of  the  time  limited  for 
bringing  action.    3-205. 

By  delay  in  objecting  to  proof  of  loss. 
3-128. 

Proofs  of  loss. 

Waiver  by  demanding  or  retaining,  see 
supra. 

Sufficiency  of  statement  in  affidavit  of  de- 
fense that  proofs  of  loss  were  not 
satisfactory.    3-128. 

In  case  of  insurance  against  loss  of  auto- 

•        mobile  by  theft.    3-787. 

Risks  and  eauaes  of  loss,  injury,  or 
death. 

Arterio  sclerosis  as  affecting  right  to  re- 
covery  under  a^^ident  polity.  3^ 
1304:   (case  p.  129&) . 

Burden  of  proving  that  death  was  caused 
by  accident.    3-1295. 

Burden  of  proving  that  death  was  not 
caused  by  accident.    3-1295. 

Effect  of  contributory  negligence  of  in- 
sured. 3-1296. 

Meaning  of  words  "accident"  and  "acci- 
dental."   3-1295. 


Extent  of  loss. 

Right  to  abandon  property.    3-787. 

Finding  by  insurance  adjuster  that  loss 
exceeds  face  of  policy  as  an  adjust- 
ment of  the  loss.    3-205. 

Defenses. 

Refusal  to  submit  to  examination  under 

oath.     3-794. 
Ck>ntributory   n^ligence  of  insured.     3- 

1295. 

Actions;  time  for. 

Subsequent  detUoi  of  liabiUty  foUowing 
promise  or  negotiations  as  affecting 
contractual  limitation  for  action  up- 
on insurance  policy^  •  3^21S  (case  p. 
2B6). 

Presumption  and  burden  of  proof  in  ac- 
tion on  policy.    3-1295. 

Error  in  admission  of  evidence  cured  by 
verdict.    3-787. 

Question  for  jury.    3-1295. 

Sufficiency  of  affidavit  of  defense.     3-128. 

Validity  of  provision  limiting  time  for 
bringing  action  to  twelve  months 
after  loss.    3-205. 

Waiver  of  time  limit.    8-205. 

Effect  of  agent's  promise  to  pay  claim  to 
prevent  running  of  statute  of  limita- 
tions; subsequent  repudiation  by  in- 
surer.   3-205. 

Unreasonable  delay  in  bringincr  aetion 
after  insurer  has  repudiated  promise 
to  pay  the  loss.    3-205. 


Guaranty  insnranee. 

As    to     Workmen's     Ck>mpensation, 
Workmen's  Compensation. 

Insurance  against  tlieft. 


Recovery  of  car  as  affecting  insurance 
covering  theft  of  automobile,  3-~ 
793  (case  p.  7S7) . 

Right  of  insured  to  rely  on  assurance  of 
insurer's  agent  that  his  proof  of  loss 
is  sufficient     3-787. 

Abandonment  to  company  of  insured  prop- 
erty.   3-787. 

^•» 


INTENT. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Evidence  as  to,  see  Evidence. 

Of  legislature  in  passage,  of  statute.     3- 

392,  1505. 
Right  of  court,  in  construing  statute,  to 

in<:iuire  into  intent  of  legislators.     3- 

1605. 


Heavy  italic  type  is  used  for  annotations;  roman  type  for  cases. 
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Of  .parties  to  contract*    S-1,  940. 

ControUiiic:  effect  of  intent  of  maker  of 
instrument  in  determining  whetiier  it 
Is  testamentary  in  character.    8-896. 


^•» 


INTEREST. 

In  ceneraL 

As  to  asorioufl  interest,  see  Usury. 

Reduction  of  eiaitn  under  contract  oa  af» 
fecHng    right     to     interest,      S^^OO 
(case  p,  SOd) . 

On  unliquidated  demands.    3-805. 
When  demand  is  liquidated.    3-805. 

Rate. 

Construction  of  contract  as  to.    3-1060. 

Compoimd   interest. 

Validity  of  promise  to  pay.    3-287. 
Construing  promise  made  in  advance  to 

pay  interest,  to  mean  simple  inter* 

est.    8-287. 
Necessity  of  consideration  for  promise  to 

pay  compound  interest  after  simple 

interest  has  accrued.    3-2S7. 


-•-»" 


IHTERFEBENCE. 

Ju^ifiahitUy  of  interference  with  anoth- 
er's hueiness  for  the  purpose  of  cont' 
pelting  hint  not  to  work,  as  an  op- 
erative  therein.  3^^1295  (case  p. 
120O) . 


nCTERSTATE  COMMERCE. 


See  COMMSRCB. 


INTERURBAK  RAILWAY. 

Ordinances  granting  franchise  to,  as  a 
contract  between  the  parties.    dr^96. 


INTERVEKTIOir. 

On  foreclosure,  see  Mortgage. 
Of  parties  in  actions  generally,  see  Par- 
ties. 


♦^ 


INTOXICATIKO  UQUOR8. 

Ib  general. 

Constitutionality  of  regulations  as  to,  see 
Constitutional  Law. 
3  A.L.R.--110. 


Constitutional  guaramMes  ogaMwt  unrea- 
sonable  searches  and  seizureSf  as  ap- 
plied to  search  for  or  seisfure  of  tn- 
toxicating  liquors,  B^1S14:  (ca»e 
pp.  ISOO,  ISOS). 

Duty  of  court  to  return  intoxicating  li- 
quor seized  without  warrant,  upon 
application  of  the  owner.    3-1505. 

Injunction  to  restrain  enforcement  of  or- 
der to  close  saloon.    3-1476. 

Prohibition  and  vecnlatlon. 

Constitutionality  of  st€(tute  prohihiting. 
the  tnanufacture  of  intt^xioating 
liquor.    3^2SS    (case  p.  270). 

Poiper  to  enjoin  officers  front  enforcing 
liquor  laws.  8—1484  (case  p.  1476)  . 

Implied  repeal  of  special  act  by  general 
one.    3-1505. 

Injunction  against  enforcement  of  statute 
prohibiting  manufacture  and  sale  of 
liquor.    8-^70. 

Prohibition  of  manufacture  and  sale  of 
liquor  as  within  constitutional  provi- 
sion against  taking  property  without 
compensation.    3-270. 

Difference  between  prohibition  of  sale  of 
liquor  as  a  beverage  and  prohibition 
of  its  manufacture  to  stop  the  sale. 
3-270. 

Question  whether  statute  is  limited  to  pro- 
hibition of  personal  use  of  liquor.  3- 
1505. 

Sufficiency  of  title  of  statute.    3-270. 

liioense. 

Determining  number  of  licenses  which 
may  be  issued  upon  return  to  license 
system  of  town  previously  dry.  3- 
1306. 

Right  of  municipal  council  to  change  the 
minutes  of  a  meeting  at  which  liquor 
licenses  were  granted  to  correct  rec- 
ord as  to  order  of  g^rants.    3-1306. 

UnlaiRrfnl  sales;  offenses  and  proceed* 
ings. 

Admissihility   of  evidence   of   other   of' 

fenses  to  prove  identity  of  defend- 

ant,    8-^1655, 
Talcing  intoxicating  liquor  from  person 

of    defendant    as    a    saie.     8^1096 

(case  p,  1093) , 

Impartiality  of  jurors  in  prosecution  for. 

3-1201. 
Presumption  against   unlawful   sale.     3- 

1093. 
Sufficiency  of  evidence  of  unlawful  sale. 

3-1093. 


IRRESPONSIBIUTT. 

Of  person  committing  crime,  see  Criminal 
Law. 
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Judicial  notice  of  public  sentiment  in 
favor  of  prison  reform,  and  of  action 
of  political  parties  in  declaring  for 
abolition  of  contract  labor.    3-1658. 

Preservation  of  health  and  morals  of  per- 
sons confined  in,  under  police  power. 
3-1658. 


See  Criminal  Law. 


^OIKT  IlfDICTICENT. 


See  Indictment,  sra 


^OURNETS'  AGGOVNT. 

See  Limitation  op  Actions. 


jnnooES. 

Remarks  by  court  during  trial,  see  Trial. 


JUDGMENT. 

In  K^BoraL 

On  appeal,  see  Appeal  and  Error. 
Motion  in  arrest  of,  see  Criminal  Law. 
Judgment  on  the  pleadings,  see  Pleading. 
Decree  in  suit  for  specific  performance, 
see  Specific  Performance. 

Right  of  court  receiving  a  verdict  on  Sun- 
day to  fix  the  day  for  pronouncing 
judgment    3-1694. 

Amendment  of  pleadings  after.    3-126. 

By  confessioii. 

Entering  jtidgment  as  collateral  secur' 
ity.    3SS1    (case  p,  844), 

In  action  by  mother  against  druggrist  for 
selling  heroin  to  her  minor  son.  3- 
1145. 

Right  of  loan  association  to  judgment  by 
confession  on  face  of  bond  given  by 
borrowing  member,  where  credits 
have  accumulated.    3-844. 

Form  and  sulistaiioo;  bob  obstaBto 
▼eredicto. 

Judgment  for  greater  amount  than 
claimed.    3-114. 

Motion  for  judgment  non  obstante  vere- 
dicto on  grounds  contrary  to  prepon- 
derance of  evidence.    3-1123. 


Power  to  enter  judgment  nune  pro  tunc 
after  deaih  of  party.    3-^1^03. 

Duty  of  clerk  to  insert  in  his  memoran- 
dum substance  of  agreement  where 
judgment  is  entered  as  collateral  se- 
curity.   3-844. 

BiPeet  and  ooboIvsIvoboso;  eollatorttl 
attack. 

Judgment  of  other  state,  see  infra. 

Poidency  of  one  suit  as  abatement  of  an- 
other, see  Abatement  and  Revival. 

On  appeal,  see  Appeal  and  Error. 

Collateral  attack  on  judgment  "by  party 
at  whose  instance  it  is  entered.  3^ 
&3S  (case  p,  522) . 

Judgment  in  favor  of  less  than  aU  par- 
ties to  contract  as  bar  to  action 
against  other  parties.  3^124  (case 
p.  114). 

For  lack  of  jurisdiction.    3-522. 

Successful  defense  that  notes  were  with- 
out consideration  and  that  holder  re- 
leased liability  of  defendants  as  bar 
to  subsequent  action  against  other 
obligors.    3-114; 

jBdsBtoBt  of  siotor  state. 

Judgment  against  executor  or  <idfft-fnla- 
trpLtor  quaUped  in  one  state  as  hind' 
ing  upon  an  executor  or  administra- 
tor of  the  same  decedent,  qualified 
in  another.   3^-04  (case  p.  61). 

EBforoemoBt. 

Effect  of  war  on  right  to  enforce  judg- 
ment.  3—332. 


Relief  agalBst. 

Arrest  of  judgment  in  criminal 

Criminal  Law. 
As  to  new  trial,  see  New  Trial. 


po%ver  of  legislature  to  set  aside  or  im- 
pair judgment.  3—450  (case  p. 
447;. 

Power  of  legislature  to  validate  organiza* 
tion  of  high  school  district  declared 
void  by  final  judgment  of  court.  3- 
447. 

Fraud  as  ground  for.    3-189^ 


JTTBIGIAI.  NOTICE. 

See  Evidence. 


JUDICIAL  SALE. 

Foreclosure  of  mortgage,  see  Mortgage. 
By  receiver,  see  Receivers. 
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JURISDIOnolf. 

ConBidering  qaestion  of,  on  appeal,  see 
Appeal  and  Error. 

In  divorce  suit,  see  Divorce  and  Separa- 
tion. 

In  general,  see  Courts. 

Collateral  attack  on  judgment  for  lack  of. 

3-522. 
Lack  of,  as  ground  for  dismissal  of  appeal. 

3-522. 


JURT* 

Review  of  discretion  as  to,  see  Appeal  and 

Error. 
As  to  grand  jury,  see  Grand  Jury. 
Withdrawal  of  juror,  see  Trial. 

Right  to  trial  by. 

Right  to  jury  trial  in  proceeding  for  re- 
moval  of  public  offloer.  3'^S2 
(case  p.  22^) . 

Right  to  have  issue  of  sanity  of  convict 
suggested  after  verdict  and  sentence 
tried  by  jury.    8-88. 

Impaneling;  oon&petenoy. 

Service  on  jury  in  prosecution  for  selU 
ing  intoxicating  liquor  as  disqualifi" 
cation  as  juror  in  similar  case,  d— 
120e  (case  p.  1201) . 

Quashing  indictment  where  record  fails  to 

show  that  jury  was  legally  summoned 

and  sworn.  3-1323. 
Duty  of  trial  judge  to  see  that  unbiased 

and    impartial   jury   is    provided   in 

every  case.  3-1201. 
Review  of  discretion  as  to  impartiality  of 

juror.    3-1201. 


♦  »» 


JUSTICB. 

Obstructing  justice,  see  Obstructing  Jus- 
tice. 

Inquiry  by  courts  into  justice  of  laws.    3- 
75. 


JUSTIFICATION. 

For  assault,  see  Assault  and  Battery. 
For  homicide,  see  Homicide. 


KNOlV^IiEDOE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Effect  of,  on  servants  assumption  of  risk, 

see  Master  and  Servant. 


X.ABOR* 

Compensation  for  and  hours  of,  see  Mas- 
ter AND  Servant. 


X.ABOB  ORGAHIZATIONS. 

JusHflahUity  of  interference  with  an» 
other's  business  for  the  purpose  of 
con^pelling  hint  not  to  tnark  as  an 
operative  therein,  8''129S  (case  p. 
1290) . 

Injunction  against.    8-1290. 


I«Ain>  CONTRACTS. 

In  general,  see  Vendor  and  Purchaser. 


ULimiMKD  ANB  TBNANT. 

Lease  I    renewal;    termination;    forfei- 
ture. 
Lease  for  oil  or  gas,  see  Mines. 

perpetual  lease  or,  oo^venant  to  renew 
lease  perpetually  as  violaHon  of  rule 
against  perpetuties  or  the  suspension 
of  the  power  of  alienation.  3—498 
(case  on  p.  495) . 

Commission  of  waste  as  ground  for  for- 
feiture of  lease,  3—672  (case  p, 
009). 

When  landlord's  reletting  or  efforts  to 

relet  after  tenant's  abandonment  or 

refusal  to   enter  deemed  to   be  ac' 

ceptance  of  the  surrender,    3—1080 

(cases  pp.  1071,  1076) . 

Effect  of  covenants  to  renew;  option  to 
perpetuate  lease  indefinitely.    3-495. 

Evidence  upon  question  as  to  whether 
landlord  accepted  surrender  of  lease. 
3^1071. 

Conclusiveness  of  evidence  of  acceptance 
of  surrender.    3-1076. 

Effect  of  answer  in  action  for  rent  as  an 
admission  that  there  was  not  an  un- 
qualified acceptance  of  lessee's  sur- 
render.   3-1076. 

Forfeiture  for  failure  of  tenant  to  repair. 
3-669. 

Forfeiture  for  refusal  or  failure  to  pay 
rent.     3-669. 

Rights  and  liabilities  of  parties  ^  in 


Question  for  jury  as  to  whether  there  was 
a  reletting  of  premises  abandoned  by 
tenant.    3-1071. 

Review  on  appeal  of  allowance  of  dam- 
ages against  tenant.    3-669. 

Recovery  of  damages  from  tenant  for 
withholding  premises  after  alleged 
forfeiture.    3-669. 
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Liability  of  tenant  for  putting  leased 
premises  to  use  which  is  not  forbid- 
den by  the  lease.    3-669. 


«a«   t« 


Change  in  time  for  assessment  or  pay- 
ment of  taxes  as  affecting  provision 
for  payment  of  taoces  during  term  of 
lease.    3^1169    (case  p.    1154). 

—  as  to  rent. 

Admissions  in  answer  in  action  for  rent. 
3-1076. 

After  reletting  of  premises;  agreement 
that  reletting  shall  not  constitute  a 
release  of  those  liable  on  the  original 
lease;  effect  on  one  signing  orig^inal 
lease  but  not  a  party  to  the  agree- 
ment.    3-1071. 

Forfeiture  for  refusal  or  failure  to  pay 
rent.    3-669. 


UUm  UHDBB  WATEB. 


See  WATBB& 


♦^ 


I«APSIlfO. 

Of  devise  or  legacy,  see  Wills. 
#•» 

UiBGEHT. 

Insurance  against,  see  INsurancb. 

4dm.issibility     of     evidence     that     one 

charged  toith,  was  in  possession  of 

property  not  identified  as  part  of  that 

stolen.     3-^1213. 
Admissibility   of   evidence   of   other   of- 

fenses  to  prove  identity  of  defendant, 

3''1&S2. 
Constitutionality  of  stat/ute  for  preven- 

tion  of  larceny  of  live  Steele, 

(case  p.  76) . 


IsAW  OF  PX.ACB. 


See  Conflict  of  Laws. 


UIW  OF  THE  CASE. 

Decision  on   former  appeal,  see  Appeal 
AND  Error. 


-♦-•- 


I.AWTEB8. 

See  Attorneys. 


In  general,  see  Lamulobd  and  Tenant. 
Oil  and  gas  lease,  see  Mines. 


Agreernent  in  form,  of  lease  of  wuteMn" 
ery,  to  leeep  out  of  particular  husi>* 
ness  as  an  unlawful  restraint  of 
trade.   3—252. 


liEGAI.   BEPBESENTATIVES. 

See  Executors  and  Administrators. 


I.EOI8LATUBE. 

In  general. 

Relation  of  courts  to,  see  Courts. 

Legislative  intent  as  guide  to  interpreta- 
tion of  statute.    3-392,  1605. 

Powers. 

Delegation  of  powers,  see  Constitutional 
Law. 

Legislative  encroachment  on  judicial  pow- 
er, see  Constitutional  Law. 

Validity  of  statutes,  see  Statutes. 

Power  to  provide  method  of  procedure  for 

removal  of  officer.    3-224. 
Discretion  of  legislature  in  determining 

proper  subjects  for  exercise  of  police 

power  and  methods  of  putting  that 

power  into  force.    3-301. 
Power    of    legrislature    to    define   offense 

and  prescribe  punishment.     3-75. 


#»» 


As  evidence,  see  Evidence. 


Exemption  from  taxation  of  property  of 
levee  district     3-1426. 


#•» 


I.EVY  AND  8EIZX7BE. 

As  to  exemption,  see  Exemptions. 


♦♦ 


UBWDIIESS. 

Libel  or  slander  in  charging,  see  Libel 
and  Slander. 
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Effect  of  entrance  of  United  Spates  into 
Ehiropean  war  after  decision  below 
on  appeal  from  dismissal  without 
prejudice,  of  libel  in  personam,  filed 
by  a  British  corporation  agrainst  an 
Austro-Hungarian  corporation  for 
coal  supplied  to  tatter's  steamers.  8- 
323. 


Necessity     of    proving    malice.     3-1276, 

1586,  1661. 
Necessity  of  proving  special  damage.    3- 

1686. 
Necessity   of   proving   general    damages. 

3-1276. 
Mistake  as  justification.    3-1276. 

Criminal   liaMUty. 

Statutory  definition  of  criminal  libel.    3- 
1686. 


UBEI.  AKB  BLAKBER. 

Wliat  aetloBable  —  in  general;  charg- 
ing bad  eharacter. 

General  rule  as  to.    3-16d4. 
Charging    woman    with    unchastity.     dn 
1276. 

^  damaging  business  or  eredit. 

Placarding    debtor    oa    Ubd,      S^ISOO 

(c€tse  p.  1S04:)  . 
Ziisiing  nantrader  aa  unworthy  of  credit. 

3-^1 590    (case  p,  1386). 

Scope  of  inquiry  in  determining  whether 
cipher  publication  in  merchants' 
credit  book  is  libelous.  3-1686. 

Libel  by  publication  that  person  owed  a 
sum  of  money,  which  was  true,  where 
intent  was  to  convey  impression  that 
he  was  unworthy  of  credit,  which 
was  not  true.    3-1686. 

^yriTileged  eomnannications. 


Privilege  of  communication  in  relation 
to  m,eniber,  or  prospective  memheTf 
of  society,  other  than  church.  5— 
ieS4    (case  p.   1651). 

Listing  nonti*ader  as  unworthy  of  credit. 
8^1590   (cases  pp,  1S80,  15S5) . 

Necessity  that  one  be  under  legal  obliga- 
tion to  speak  to  be  entitled  to  quali- 
fied privilege.     3-1661. 

Privilege  of  communication  made  in  good 
faith  upon  subject  in  which  party  is 
interested,  or  in  reference  to  which 
he  has  a  right  or  duty.    3-1680. 

Communication  by  member  of  merchants' 
association  to  other  members.  3- 
1680. 

Actions;   defenses. 

Complaint  in  action  for,  see  Pleading. 

Necessity  and  sufficiency  of  proof  that 
libel  or  slander  in  which  the  plain' 
tifps  name  urns  used  was  published 
or  spoTcen  concerning  plaintiff,  d— 
1270   (case  p.   1276), 

Failure  to  instruct  that  publication  was 
libelous,  and  that  malice  and  damage 
were  presumed.    3-1586. 

Review  of  findings  by  jury.     3-1661. 

Presumptions  and  burden  of  proof.  3- 
1586. 


UGEKSE. 

Constitutionality   of   statutes  as   to,   see 

Constitutional  Law. 
For    sale    of    liquor,    see    Intoxicating 

Liquors. 

Validity  of  license  law  which  reqttires 
security  for  payment  of  debts  by 
licensee,     3-^1271    (case  p,    1260) . 

Complaint  seeking  penalties  for  large 
number  of  separate  acts  of  buying 
milk  without  license.    3-1260. 

License  rights  as  subject  to  inherent 
power  of  government  to  protect 
healtli,  morals,  and  public  welfare. 
3-270. 

For  business  of  purchasing  milk.    3-4260. 


IJENS. 

In  generaL 

On  bank  stock,  see  Banks. 
Of  chattel  mortgage,  dee  Chattel  Mort- 
gage. 
Of  factor,  see  Factors. 
Of  liveryman,  see  Livery. 
Maritime  liens,  see  Maritime  Liens. 
Of  mortgage,  see  Mortgage. 

CommoH'law  lien  on  personalty  for  work 
performed  thereon,  upon  the  oir-w- 
er^s  premises,  3—S62  (case  p,  857) . 

Periodical  use  of  vehicle  by  oumer  as 
defeating  lien  for  repairs.   3^664, 

Receiver's  sale  of  personal  property  be* 
fore  adjustment  of  liens  thereon.  3- 
660. 

Common-law  lien  of  mechanics,  artisan, 
or  other  workmen.    3-857. 

Lien  for  manufacturing  timber  into  lum- 
ber.    3-867. 

Priorities. 

Receiver's  sale  of  property  before  adjust- 
ment of  priority  of  liens.     3-660. 

Enforcement. 

Remedy  by  distress  to  enforce  lien.     3- 

857. 
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I«ofls;   waiver. 

Loss  of  lien  where  goods  pass  out  of  pos- 
session of  bailee.    3-857. 

Loss  of  lien  for  manufacturing  lumber 
into  timber  as  against  purchasers 
thereof  from  the  owner  of  the  lum- 
ber.    3-857. 


Construction  of   Statute   of   Limitations. 

3-819. 
Changing  or  repealing  statutes  limiting 

time   for  prosecution  of  crime,     d- 

1323/ 

Wlien  statute  runs. 


#•» 


UFE  ESTATE. 

Effect  on  gift  of  personalty  of  reservO' 
tion  of  life  interest  hy  donor,  d— 
90e. 


UFE  IKSUBANCE. 


See  Insurance. 


LIFE  TABLES. 


Weight  of,  as  evidence.     3-1379. 


LIFE   TENANTS. 
As  to  dower,  see  Dower. 


LIGHTS. 

On   automobiles,  construction  of  statute 
as  to.    3-392. 


Dust  from,  as  nuisance.    3-^  17,  320. 


♦  •» 


LIMITATION  OF  ACTIONS. 

In  general. 

Contractual  limitation  for  action  on  x)ol- 
icy  of  insurance,  see  Insurance. 

Discharge  of  accused  under  a  limitation 
statute  as  a  har  to  a  subsequent  proS' 
ecution  for  the  same  offense.  3-~S19 
(case  p.  516). 

Effect  on  indebtedness  originally  valid, 
of  usurious  forbearance,  renewal  or 
extension,  where  original  debt  is 
barred  by  limitations.  S—SS^  (case 
p.  S74). 

Application  in  reduction  of  principal  of 
usurious  interest  collected,  where 
usurious  renewal  of  contract  is  plead- 
ed to  avoid  bar  of  limitations.     3- 

874. 


When  Statute  of  lAmitations  commences 
to  run  against  tHvil  action  for  seduc^ 
tion.    3-^1  SS    (ease  p.   ISO). 

When  aetion  is  liarred. 

Action  on  implied  contract  arising  out 
of  fraud  as  within  statutes  of  limi- 
tation appli€fabl€  to  fraud.  3^1003 
(case  p.  150S). 

Exclusion  of  time  of  pendency  of  prior 
indictment  in  com^^utation  of  limi~ 
tation.    3—1330    (case  p.  1323). 

Intemption    of    statntef    reauival    of 

bar  —'  in  general. 
Effect  of  failure  to  present  to  common 

council  claim  for  injifl*y  on  defective 

street  to  stop  running  of  limitations. 

3-819. 

By    snit. 

Applicability,  as  affected  by  parties,  of 
statute  permitting  ne^r  action  to  be 
brought  ttfithin  specified  time  after 
failure  of  prior  aetion  for  a  cause 
other  than  the  merits.  3^-32^  (case 
p.  819). 

Commencement  of  action  against  servant 
of  real  party  in  interest.    3-819. 

New  trial  against  principal  where  in  for- 
mer suit  a  nonsuit  was  granted  in 
favor  of  principal  and  judgment 
against  agent  was  reversed  on  ai>- 
peal.     3-819. 

New  action.     3-819. 

—  by  payment  or  promise. 

Necessity  of  declaring  on  a  new  promise 
when  in  an  action  for  debt  a  new 
promise  is  relied  on  to  avoid  the  Stat- 
ute of  Limitations.    3-874. 

Promise  of  insurance  agent  to  pay  claim; 
subsequent  repudiation  by  insurer. 
3-205. 

Promiscf  of  marriage.    3-160. 


LIS  PENDENS. 

Abatement   by    pendency   of   action. 
Abatement   and  Revival. 


♦*- 


LITIOATION. 

Effect  of  war  on,  see  War. 
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Periodical  use  of  vehicle  or  horse  Ify 
oumer  ae  defeating  lien  for  storage, 
repairs,   or  board,    3^664    (case  p. 

eeo). 


♦♦ 


I.IVS  STOCK. 


See  Anibials. 


LOAN. 

By  bank,  see  Banks. 
By    building    and    loan    association,    see 
Building  and  Loan  Associations. 


^^ 


'    UOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 


LOSS  OF  SERVICES. 

Parent's  right  of  action  for  loss  of  serv- 
ices of  child,  see  Parent  and  Child. 


Lien  for  manufacturing  timber  into  lum- 
ber.    3-857. 


Duty  to  "warn  servant  of  danger  in  con- 
nection with,  see  Master  and  Serv- 
ant. 

Agreement  in  form  of  lease  of  tnodtln- 
ery,  to  "keep  out  of  particular  Jfusi" 
nesSf  as  an  unlawful  restraint  of 
trade.    3—252, 


MAI.ICE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
As  element  of  homicide,  see  Homicide. 

As  element  of  action  of  libel  and  slander. 
3-1276,  1585,  1651. 


#•» 


MAUCIOUS    PBOSECUTION. 

As  to  false  imprisonment,  see  False  Im- 
prisonment. 

Question  for  jury  as  to  probable  cause, 
see  Trial. 


BfAUPRACTICB. 

See  Physicians  and  Surgeons. 


^♦» 


MANACI^ES. 


On  prisoner.    3-1161. 


-•-»" 


MAKDAMUS» 

Refusal  of  judiciary  department  to  con- 
trol discretion  of  state  officers  by 
mandamus.     3-1476. 


BCAHUrACTUBE. 

Of  intoxicating  liquors,  see  Intoxicating 
Liquors. 


MARBIiE   POUSHIHO   PIANT. 

Dust  from,  as  nuisance.     8—320. 


MARITIHE  UENS. 

Maritkne  lien  for  hreach  of  eaeeewtory 
contract  of  affreightment,  B^tl04 
{case  p*  11S7) . 

Right  in  rem  for  breach  of  executory 
maritime  contract,    3-1187. 

Assumption  that  facts  pleaded  are  true 
on  peremptory  exception  to  libel 
against  vessel  on  ground  that  con- 
tract alleged  does  not  give  maritime 
lien.    3-1187. 


Signature  by,  see  Signature. 


♦  •» 


MARKETABIX  TITLE. 

See  Vendor  and  Purchaser. 


-•-»" 


MARRIAGE. 

As  to  breach  of  promise,  see  Breach  of 

Promise. 
As  to  divorce  and  separation,  see  Divorce 
AND  Separation. 

Conflict  of  laws  as  to.    3-1562. 

Exception  in  statute  forbidding  marriage 
within  certain  degrees  of  consan- 
guinity because  of  religious  belief. 
3-1562. 
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MASTER  AND  SERVANT. 

In  ceaeraL 

Constitutionality  of  le£:isl%tion  as  to,  see 
Constitutional  Law. 

As  to  labor  organizations,  see  Labor  Or- 
ganizations. 

Proximate  cause  of  injury  to  servant,  see 
Proximate   Cause. 

As  to  workmen's  compensation,  see 
Workmen's  Compensation. 

Appointment  of  receiver  a6  excuse  for 
nonperformance  of  contract  of  em' 
ployment.    3^634, 

Interruption  of  running  of  limitations  by 
commencement  of  action  against 
servant  of  r^al  party  in  interest.  3- 
819. 

Constitutional  protection  for  contracts  to 
work  and  to  employ.    3^301. 

Basis  of  common-law  action  by  master 
for'  loss  of  services  of  servant.  3- 
1145. 

Existence  of  relation* 

Liability  under  WorJcmen*8  Compensa^ 
Hon  Act  of  general  or  special  eni- 
pioyer  for  com/pensaHon  to  injured 
e^nployee.    3^1  IS  1   (case^  p,  1178), 

For  purpose  of  determining  master's  lia- 
bility to  servant.    8-1178. 

For  purpose  of  holding  master  liable  for 
servant's  acts.     3-146. 

Wnses. 

Discretion  of  corporate  directors  as  to 
wages  to  be  paid.    3-413. 

Honrs  of  labor. 

Discretion  of  corporate  directors  as  to 
number  of  working  hours.    3-413. 

Duty  to  urarn  servant. 

Duty  to  team  servant  of  danger  of  clean' 
infff  adjustinif,  or  repairing  ma- 
chinery while  in  motion,  3-^103S 
(case  p.  1029), 

Failure  to  warn,  as  proximate  cause  of 

injury.    3-1029. 
Instructing  servant  how  to  avoid  injury 

where  there  is  a  safe  and  unsafe  way 

of  doing  work.     3-1029. 

Assumption   of   risk  by   servant. 

Dangers  obvious  and  incidental  to  work. 

3-1029. 
Presumption  that  employee   understands 

all   dangers  that  intelligent  persons 

of  the  same  age  and  experience  would 

understand.     3-1029. 


Iiiability  of  nuwter  for  servants*  aota. 

When  relation  exists,  see  supra. 
Liability  of  public  officer  for  negligence 
of  subordinates,  see  Officers. 

General  rtde  as  to  scope  of  employment. 
3-505. 

Ratification  of  servant's  act.    3-146. 

Extinguishment  of  fires  starting  on  land 
adjoining  railroad  as  within  ecope 
of  duty  of  train  crew.    3-505. 


MEANIHG. 

Parol  evidence  as  to,  see  Evidence. 


KEETIHGS. 

Of  municipal  eouacil,  see  Municipal  Cor- 
porations. 


MERCHANTS'  ASSOCIATION. 

Privilege  of  communication  made 
member  of,  to  other  members. 
1680. 


by 


MERCHANTS*  CREDIT  BOOK. 

Libel  by  publication.    3-1685. 


Complaint  seeking  penalties  for  large 
number  of  separate  acts  of  buying 
milk  without  license.    3-1260. 

Right  of  state  to  prohibit  business  of  pur- 
chasing milk  and  cream.     3-1260. 

License  for  business  of  purchasing.  3- 
1260. 


Bust  from,  as  nulsamce,   3~'317,  321, 


MINES. 

Oil  or  gas  —  in  general. 

Constitutionality    of    statute    as    to. 
Constitutional  Law. 

Grant  or  reservation  of  oil  or  gas.    3-352. 

Nature  of  interest  in  oil  and  gas.    3-352. 

Exclusive  right  of  owner  of  land  to  ex- 
plore for  oil  and  gas.    3-362. 

P'orbidding  operation  of  wells  within  one 
hundred  feet  of  right  of  way  of 
steam  or  electric  railway.     3-268. 


Heavy  italic  type  is  used  for  annotations;  ron&an  type  for  eases. 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1758 


—  iMM 


ViUidUy  of  oil  or  gas  lease  as  affeded 
by  surrender  clause.  3-^78  (cases 
pp.  34^4,  362). 

Sufficiency  of  consideration  tor.     8-^44. 
Inadequacy   of   consideration   as    ground 

for  canceling:  lease.    3-352. 
Mutuality  of  contract.     3-344. 
Interest  of  lessee  as  a  vested   interest. 

3-362. 
Bights  of  parties  in  an  ''unless  lease."    3- 

344. 
Rights  of  parties  under  an  "or  lease."    3- 

344. 
Effect    of    lessee's .  option    to    terminate 

grant  to  convert  it  into  tenancy  at 

will.    3-352. 


MINOBITT  8TO0KHOIJ>BR8. 

See  Stockholders. 


♦-^ 


Power  of  vtunUHpal  council  to  correct 
its  tninutes.  3^1309  (ease  p, 
13O0) . 


MISDEMEANOR. 


See  Criminal  Law. 


♦  •» 


As  defense  to  libel  sliit,  see  Libel  and 
Slander. 


MISTRIAL. 

What  constitutes  a  mistrial.    3-1283. 


MORALS. 

Constitutionality  of  regulation  as  to,  see 
Constitutional  Law. 


MORTALITY    TABLES. 

Weight  of,  as  evidence.     3-1379. 


MORTGAGE. 
In  generaL 

Of  loan  association,  see  Building  and 
Loan  Associations. 

As  to  chattel  mortgage,  see  Chattel 
Mortgage. 

Recording  of,  see  Records  and  Record- 
ing Laws. 

Equitable  maxtgmee*    8-660. 

Priority. 

Priority  over  mortgage  lien  of  claim  for 
damages  resulting  from  receiver's 
negligence  in  operating  railroad.  3- 
1465. 

Fmre^osnre;  parties. 

Right  of  person  injured  by  negligence  of 
reeeiver  in  operating  railroad  to  in- 
tervene in  foreclosure  proceedings  in 
which  the  receiver  was  appointed.  3- 
1465. 

Redemptiom, 

Redemption  hy  one  having  two  or  tnore 

liens     on    same     property.      3-^163 

(case  p.  101), 

Right  of  creditor  to  redeem;  necessity  of 
complying  with  statutory  require- 
ments.   8-161. 

Effect  of  creditor  holding  both  senior 
and  junior  lien,  redeeming  from  him- 
self as  senior  creditor.    ^161. 


^•^ 


MONET   HAD   AlfD  RECEIVED. 

See  Assumpsit. 


♦  •» 


MONOPOLY  AND  COMBINATIONS* 

Contracts  between  two  persons  in  re- 
straint of  trade,  see  Contracts. 

Expansion  of  business  to  sell  commodity 
at  low  price  as  violation  of  anti-trust 
laws,  where  assets  used  will  exceed 
amount  of  capital  permitted  by  stat- 
ute.    3-413. 


MOTHERS'  PENSIONS. 

Mothers'  Pension  Acts.  3^1233  (cases 
pp.  1224r,  1230). 

Constitutionality  of  statute  granting.  3- 
1224,  1230. 

Vested  right  in.     3-1230. 

Inquiry  by  courts  into  wisdom  of  statute 
providing  for.     3-1224. 

Power  of  court  to  declare  that  tax  levied 
for,  is  not  for  a  public  purpose.  3- 
1224. 

Effect  of  statute  permitting  tax  for  moth- 
ers' pensions  to  authorize  county  ex- 
ceeding limit  of  tax  formerly  estab- 
lished.    3-1224. 
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MOTIONS  ANB  ORDERS. 

In    arrest    of    judgment,    see    Criiunai* 
Law. 


MOTIVE. 

Admissibility  of  evidence  as  to,  see  Evi- 
dence. 

Effect  of,  on  right  of  men  either  singly  or 
in  combination  to  injure  another's 
business.    3-1290. 


IffmLTIPUGITT   OF   SinTS. 


See  Equity. 


MUNIGIPAI.    CORPORATIONS. 

In  Keaeral. 

Liability  of  municipal  property  to  taxa- 
tion, see  Taxes. 

Liability  for  pollution  of  water  by  sew- 
age, see  Waters. 

Assessment  of  land  owned  by  city  of  a 
certain  name  against  a  town  of  the 
same  name.     8-1435. 

Soldiers'  home  as  a  municipal  corpora- 
tion.   3-1481. 

Powers    generally. 

Grant  of  authority  to  do  all  things'neces- 
sary  for  good  order  and  welfare  of 
the  municipality.    3-242. 

Powers  limited  to  those  expressly  granted 
or  those  necessarily  implied,     dr-242. 

Conaeil  meetlmgs. 

Power  of  municipal  councU  to  correct 

its     minutes,      3^1  SOS      (case     p. 

1300) . 

Ordinaaoes  —  In  general;  eonstmetion. 

Supplying  omitted  words  in  ordinance, 
3-^404:    (case  p.  398). 

Injunction  against  prosecution  for  viola- 
tion of  ordinance.     3-955. 

Reference  to  preamble.    3-398. 

Construing  ordinances  by  same  rules  as 
statutes.     3-398. 

Effect  of  general  words  at  end  of  sen- 
tence and  in  middle  of  sentences.  3- 
384. 

Ck>ntemporaneous  and  practical  construc- 
tion.   3-384. 

Interference  with  contract  rights  by  con- 
struction of  ordinance.    3-384. 

— ▼aUdity. 

Restriction  on  location  of  business  of 
undertaker.    3^9S0    (case  p.  9S5) , 


Implied  power  of  a  municipality  irrevoca- 
bly to  establish  street  car  rates.  3- 
086. 

Prohibiting  maintenance  of  undertaking 
business  on  residential  street.    3-955. 

■^  on'oreentenT. 
Injunction  against    3-955. 

Contraets. 

Power  of  city  to  make  inviolahie  eon- 
tract  as  to  rates  whU^  ataie  muty  nai 
increase.    Q^lSl. 

Municipal  contract  as  within  protection 
of  constitutional  provision  against 
impairment  of  obligations.  3-696, 
705,  715. 

Reading  into  contract  statutes  in  force 
at  time  contract  is  made.     3-705. 

Power  to  contract  for  abandonment  of  a 
particular  business  within  city's  lim- 
its.   3-242. 

Estoppel  of  one  reeeiving  benefit  of  con- 
tract to  set  up  want  of  corporate  au- 
thority to  make  it    3-242. 

Rights  of  one  to  whom  municipal  corpora- 
tion has  assigned  an  ultra  vires  con- 
tract    3-242. 

Water  snpply. 

Meaning  of  term  "adjacent  territory''  in 
statute  permitting  municipality  to 
operate  waterworks  in  the  city  and 
adjacent  territory.    3-1431. 


Other  property  and  privileK* 

Authority  to  operate  poor  farm  and  ex- 
tent of  land  which  may  be  purchased 
for  such  puriKMe.    3-1435. 


MimTAIJTT. 

Of  contracts,  see  Ck>NTitACTS. 


-•-»" 


MUTUAI.     SURVIVORSHIP     AGREE- 


Persoftol  property  passing  under,  as  mcfr- 
ject  to  transfer  or  sttccessian  tax. 
^^1640  (ease  p.  1036). 


"•«•- 


NATIONAL  RANKS. 

Mode  of  proving  corporate  existence 

3—101    (case  p.   99). 
Fact   that  loan   by   national   hafOc 

exoessivci  as  a  defense. 


of. 


Parol  evidence  to  prove  existence  of.    3- 

99. 
Right    of    national    bank    in    process   of 

liquidation  to  sue  and  be  sued  in  its 

own  name.     3-99. 
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KATURAIi  GAB. 


In  mines,  see  Mines. 


KEOUOENGE. 

Im  seaeraL 

In  payment  of  check.  Bee  Banks. 

Of  carrier,  see  Carriers. 

As  to  elevator,  see  Elevators. 

Negrligent  homicide,  see  Homicide. 

Measure  of  damages  for  negligence  caus- 
ing personal  injury  or  death,  see 
Damages. 

Liability  of  officer  for,  see  Officers. 

Of  physician,  see  Physicians  and  Sur- 
geons. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 

Of  railroad  company,  see  Railroads. 

Direction  of  verdict  in  action  for  injury 
by,  see  Trial. 

Instruction  as  to,  see  Trial. 

Gross  negligence.     3-612. 
Imputing  negligence  of  third  person.     3- 
146. 

Om  Iftiglftway. 

Contributory  negligence,  see  infra. 

In    operation   of   automobile,   see    AUTO- 

MOBILES. 

Injury  by  defect  in,  see  Highways. 

Liability  far  damage  ft  hy  vehicle  trailers, 
3^6  tS  (case  p.  612)  . 

Imputing  tQ  superintendent  of  fire  de- 
partment, negligence  of  driver  of 
car.     3-146. 

Exempting  firemen  from  ordinary  limi- 
tations as  to  speed.    3-146. 

Comtiibiitory    megligemce. 

As  to  injuries  from  defects  in  highway, 

see  Highway. 
Question  for  jury  as  to,  see  Trial. 

Effect  of  contributory  negligence  of  in- 
sured to  defeat  recovery  on  accident 
policy.    3-1295. 

Effect  of  contributory  negligence  of  child 
to  defeat  parent's  action  for  loss  of 
services  through  injury.     3-1145. 


MEW  TRIAK 

Effect  of  pendencif  of  ntotian  for  new 
tHai  on  loss  of  jurisdiction  by' delay 
in  imposing   sentence,    3-^1017, 

Raising  question  for  review  on  appeal  by 

motion  for.     3-T65. 
Motion  for  new  trial  on  grounds  contrary 

to    preponderance    of    evidence.     3- 

1123. 
Because  of  remarks  of  attorney.     3-779. 


KIECE. 

Marriage   between   uncle   and   niece.    3-* 
1562. 


KOH   OBSTANTE   VEREDICTO. 

See  Judgments. 


KONBE8IDEXTS. 

Jurisdiction  of  divorce  suit  by  or  against, 
see  Divorce  and  Separation. 


HONSmPPORT. 

Of  wife,  see  Husband  and  Wife. 


NOTICE. 

Of  rights  of  third  persons  in  note  taken, 
by  assignment,  see  Bills  and  Notes.* 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Of  injuries  on  defective  street,  see  High- 
ways. 

Notice  or  facts  putting  purchaser  of  real 
property  on  inquiry  generally.  3- 
557. 


HUISAHCES. 


Wliat  are. 


NEGOTIABLE  PAPER. 


See  Bills  and  Notes;  Checks. 


NEW  PROMISE. 

To  interrupt  statute  of  limitations,   see 
Limitation  of  Actions. 


Jhist  as  nuisance,  3—312  (case  p.  310) , 

Dilapidated   building,    dangerous   to   life 
and  property,  as  a  nuisance.    3-1627. 
Cotton  gin.    3-310. 

Remedies;  abatement. 

Injunction  to  restrain  anticipatory  nuiS' 
ance  front  dust.    3'^21, 

Estoppel  to  complain  of.     3-310. 
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'  Injunction    to    prevent   establishment    of 

undertaking   business   on   residential 

street.     8-955. 
Injunction   against   continuii^    nuisance. 

3-310. 
General  rule  as  to  right  to  injunction.    3- 

310. 


-•-•- 


MTTNC  PRO  TUNC. 

Entry  of  judgment,  see  Judgment. 


OATH. 

Verification   of   pleading,   see   Pleading. 

Quashing  indictment  where  record  fails  to 
show  that  jury  was  legally  sum* 
moned  and  sworn.    3-1323. 

Refusal  of  insured  to  submit  to  examina- 
tion under  oath  as  defense  to  action 
on  policy.     3-794. 


♦  •» 


OBSTRUOTINO  JUSTICE. 

Dispute  over  custody  aa  affecting  charge 
of  ohstmcting  or  resisting  arrest, 
3^1290   (case  p.  12S3) . 

Right  of  persons  charged  by  constable 
with  duty  of  guarding  one  arrested 
for  misdemeanor  to  oppose  sheriff  at- 
tempting to  arrest  the  prisoner  un- 
der a  warrant  for  felony.    3-1283. 

Evidence  in  prosecution  for.     3-1283. 


Presumption  and  harden  of  proof  as  to 

acts  of,  see  Evidence. 
Injunction   against,  see   Injunction. 
Mandamus  to,  see  Mandamus. 
Obstruction  of,  in  exercise  of  right,  see 

Obstructing  Justice. 
Quo  warranto'  to  try  title  to  ofUce,   see 

Quo  Warranto. 
Of  schools,  see  Schools. 

RemovaL 

Right   to   jury   trial  M   proeeedilng    for 
removal    of    pubUe    officer.     9^-939 
(ease  p.  22^) . 

Jurisdiction   of   proceeding   for   removaL 

3-224. 
Necessity  that  proceeding  to  remove  be 

in  the  name  of  the  people.    3-224. 
Power  of  legislature  to  provide  method  of 

procedure  for  removal.    3-224. 
Sufficiency  of  title  of  statute  as  to.     3- 

224. 
Right  to  jury  trial.    8-224. 

liabiUties. 

For  false  imprisonment,  see  False  Im- 
prisonment. 
For^  homicide,  see  Homicide. 

ResponsihUity  of  public  officer  for  neg" 
ligence  of  subordinate  in  operation 
of  vehicle.    3-^149   (case  p.  14te)  . 

Liability  of  subordinate  acting  under  or- 
ders of  superior  officer.     3-642. 


♦  ♦» 


♦  ♦» 


OBSTRirCTIOH. 

Of  highways,  see  Highways. 


■•-^ 


ODORS. 

Presumption  that  human  beings  are  made 
uncomfortable  by  foul  odors  emitted 
from  badly  decomposed  corpse.  3- 
955. 

♦•» 


In  general,  see  Contracts. 

^•» 


OFFICER. 

Assault  by,  see  Assault  and  Battery. 
Of    building    and    loan    association,    see 

Building  and  Loan  Assoclation. 
Of   corporation,    see    CORPORATIONS 


OFFSETS. 

Set-off  generally,  see  Set-Off  and  Coun- 

TERCLAIM. 


oil.. 

As  to  oil  in  mines  generally,  see  Mines. 


#•» 


OPINIOHS. 

As  evidence,  see  Evidence. 


OPTION. 


See  Contracts. 


-♦-•- 


ORAI.  EVIDENCE. 

See  Evidence. 
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ORDER  OF  PROOF. 


See  Trial. 


ORDINANCES. 

See  Municipal  Corporations. 


ORR 

lyuat  fnun   handHnk/g  or   cutting   of, 
nui8anoe.     asiS,  821. 


Effect  of  adoption  by  strangers  of  child 
of  one  leaving  life  insurance,  on  ex- 
emption of  such  insurance.     3-1396. 

Vacation  of  decree  of  adoption  procured 
in  fraud  of  the  rights  of  the  minor. 
3-1396. 

Presumption  that  court,  in  allowing  adop- 
tion of  infants,  acted  for  their  best 
interests.    3-1396. 

Effect  of  adoption  to  take  child  out  of 
the  family  of  its  natural  parents.  3~ 
1396. 


##» 


OVERCHARGES. 


By  carrier,  see  Carriers. 


By  insured.    3-1295. 


See  Criminal  Law. 


VAROL  EVXDKIOR. 


See  Evidence. 


#»» 


OYSTERS. 


See  Fisheries. 


PAUC-PRINT  IBIPRESSIONS. 

Identification     by.     3^1706      (case     p, 
1694). 

Admissibility  in  evidence  of  photographs 
of.    3-1694. 


PARENT   AND    CHILD. 

In    generaL 

Support  of  infant,  see  Infants. 
As    to   mothers'    pension,    see    Mothers' 
Pensions. 

Right  of  action  against  one  selling  habit- 
forming  drug  to  eMMO.  8^1162 
(case  p.  1145) . 

Question  for  jury  whether  action  by  par- 
ent for  loss  of  child's  services  is  with- 
in rule  that  contributory  negligence 
of  the  child  defeats  the  action.  3- 
1145. 

Bases  of  common-law  action  by  parent 
for  loss  of  services  of  child.    3-1145. 

Effect  of  contributory  negligence  of  child 
to  defeat  parent's  action  for  loss  of 
services  through  injury.     3-1145. 

Adoption. 

Effect  of,  on  inheritance,  see  Descent 
and  Distribution. 


PARTIES. 

To  criminal  offenses,  see  Criminal  Law. 
Who  are  affected  by  judgment,  see  Judg- 
ment. 

Parties  plaintiif* 

Action  by  executor  ot  administrator  gen- 
erally, see  Executors  and  Adminis- 
trators. 

Private  remedy  for  abutting  owner  for 
obstruction  of  street,  see  Highways. 

Action  by  husband  or  wife,  see  Husband 
and  Wife. 

Right  of  action  by  receiver,  see  Receivers. 

Suit  by  alien  enemy,  see  War. 

Applicability  as  affected  by  parties 
plaintiff  of  statute  permitting  new 
action  to  be  brought  within  specified 
time  after  failure  of  prior  action  for 
a  cause  other  thon  the  merits.  3— 
826. 

Right  of  surety  to  maintain  action  for 

damages  to  principal  by  fraud  in  in- 

.    ducing  principal  to  contract.     3-865. 

Parties   defendant. 

Suits  against  alien  enemy,  see  War. 

Applicability  as  affected  by  parties  de- 
fendant of  statute  permitting  new 
action  to  be  brought  tvithin  specified 
time  after  failure  of  prior  action  for 
a  cause  other  than  the  merits,  3— 
826    (case  p.   819). 

Principal  as  necessary  party  to  action 
against  surety  for  money  judgement. 
3-865. 

Husband  and  wife.    3-657. 
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Intervention  hy  alien  enemy  proper  eu«- 
toddan  in  ai^tion  instituted  hy  alien 
enemy »    3^-331, 

Right  of  person  injured  by  negligence  of 
receiver  in  operating  railroad  to  in- 
tervene in  foreclosure  proceedings  in 
which  the  receiver  was  appointed. 
3-1466. 


Transfer  tax  on  right  of  survivor  in  sur- 
vivorship contract  between  partners* 
3-1636. 


PASSrarOEB  CABBIBB. 


See  Carriers. 


Of  depositor's  check,  see  Banks. 


PENAX.TXE8. 

Effect  of  insertion  in  agricultural  law  of 
provision  requiring  license  with  bond 
before  engaging  in  business  of  pur- 
chasing milk,  to  make  the  insertion 
subject  to  existing  provisions  of  the 
law  providing  penalties  to  be  collected 
in  civil  action  for  violation  of  the 
statute.     3-1260. 

Complaint  seeking  penalties  for  large 
number  of  separate  acts  of  buying 
milk  without  license.    3-1260. 


Of  vehicle  or  horse  hy  owner  as  defeat* 
ing  lien  for  storage,  repairs,  or 
hoard.    3^60^    (ease  p.   660). 


-»♦ 


Effect  on  liability  for  perjury  in  falsely 
swearing  to  residence,  to  give  the 
court  jurisdiction,  of  fact  that  eoort 
had  no  jurisdiction.    3-622. 


^•» 


Perpetual   lease   or  covenant   to 

lease  perpetually  as  vUtiation  of  ruie 
against  perpetuities  or  the  suspend 
sion  of  the  power  of  alienation, 
49S  (case  p,  49&) . 


PEBSONAI.  IKJURIEfl. 

Conflict  of  laws  as  to,  see  Confuct  op 

Laws. 
To  passenger,  see  Carriers. 
Measure  of  damages  for,  see  Damages. 
On  highway,  see  Highways;  Negligence. 
Parent's  right  to  recover  for  injury  to 

child,  see  Parent  and  Child. 
Proximate     cause     of,     see     Proximate 

Cause. 
In  general,  see  Neglii»nce. 
Instruction  in  action  for,  see  Trial. 
Direction  of  verdict  in  action   for,   see 

Trial. 

Priority  of  claims  for  damages  for,  from 
operation  of  railroad  during  reeeiv^ 
ership,     8^1470  (case  p.  14eS) . 

Besulting  from  conspiracy;  liability  for. 
3-1522. 


PEMDENCT. 

Of  action  to  abate  suit,  see  Abatebient 
AND  Revival. 


PEHSIOHft. 

As   to   mother's    pension. 
Pensions. 


see   Mothers' 


PERFORMANCE. 

Of  contract  generally,  see  Contracts. 


Mortgage  on,  see  Chattel  Mortgage. 
Sale  of,  see  Sale. 


In  mines  generally,  see  Mines. 


«#-^ 


See  Drugs  and  Druggists. 
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Admissibility  in  evidence.     3-1694. 


"♦-»- 


FHT8I0IAII8   AHD   SlTRGEOirt. 

AhilUy  to  pay  as  factor  4n  deternUtUng 
reasonableness  of  charge  of  physic 
dan  or  surgeon,  3—1  €^S  (case  p. 
1646). 

Entry  of  jndgrment  nunc  pro  tut\c  after 
death  of  defendant  in  malpractice 
case.    3-1396. 

Action  for  malpractice  as  one  in  tort.  3- 
1396. 


♦«- 


PI.ACAJU>IHO. 


Placarding    debtor    as 
(case  p.  1694), 


libel.     3^1696 


^•» 


Law  of,  see  Confuct  of  Laws. 

Of  imprisonment,  see  Criminal  Law. 

Place  of  trial,  see  Venue. 


##» 


PIAIK  CI.OTHE8  MAH. 

Right   to   free   transportation   on   street 
cars.  3-384. 


«#-^ 


Parties  plaintiff,  see  Pakties. 


^•» 


PUBADIirO. 

Variance  between  pleading  and  proofs, 
see  Evidence. 

Veiilleatiom;  affidavit  of  deiemsm. 

Necessity  of  showing  authority  or  quali" 
fication  of  affiant  in  affidavit  made 
in  behalf  of  corporation.  3^132 
(cases  pp.  126,  12S). 

Necessity  that  president  verifying  plea 
of  corporation  show  his  agency.  3- 
126. 

Sufficiency  of  affidavit  of  defense  to  ac- 
tion on  insurance  policy.    3-128. 

Def eets  waived  or  eiired« 

Effect  of  verdict  to  cure  misstatement  of 
time.     3-160. 


Jmdgmomt  on  pleadings* 

Certiorari  to  review  an  order  for  judg- 
ment on  the  pleadings.     3-1347. 


Admissions  by  demurrer,  see  infra. 

Effect  of  answer  in  an  action  for  rent 
as  an  admission  that  there  was  not 
an  unqualified  acceptance  of  lessee's 
surrender.    3-1076. 


idment. 

After  judgment.    8-126. 

Dedaratiom  or  complaint  ^  on  contract 
Uability. 

Sufficiency  of  complaint  in  action  on  bond 
of  police  officer  to  show  that  at  time 
of  alleged  wrong  he  was  acting  by 
virtue  of  his  office.    3-1619. 

Petition  in  action  against  attorney  by 
client  to  recover  money  collected,  di- 
1698. 

Necessity  of  pleading  time  of  contract  in 
action  for  breach  of  promise.    3-150. 

Necessity  of  laying  time  of  marriage  con- 
tract under  a  videlicet,  in  order  to 
prove  another  time  in  action  for 
breach  of  promise.    3-150. 

—  for  libel  or  slandor. 


Sufficiency  of  pleading  in  action  for  Ubel 
by  listing  nontrader  as  unworthy  of 
credit.^  3^1693. 

Necessity   of   pleading   special   damages. 

3-1685. 
Innuendo  in  complaint  for  libel.    3-1580. 

—  for  torts  or  injnries* 

Complaint  seeking  penalties  for  large 
number  of  separate  acts  of  buying 
milk  without  license.     3-1260. 

—  estates  of  decedents. 

Petition  by  administrator  de  bonis  non  to 
recover  assets  of  predecessor.  3- 
1249. 

—  miscellancovs. 

Statement  of  cause  of  action  for  divorce. 

3-799. 
Stating  cause  of  action  for  alimony.    3- 

799. 

Pleas  and  answers. 

Necessity  of  pleading  defense  of  alien 
enemy.    3-336. 


Demurrer  to  evidence,  see  Trial. 

Assumption  that  facts  pleaded  are  true 
on  peremptory  exception  to  liability 
against  vessel  on  ground  that  con- 
tract alleged  does  not  give  maritime 
lien.    3-1187. 
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AND      OOIXATEBAI. 
CITRITT. 


Entering  judgment  as  coUntetHil  security 
aS51    (case  p.  S44:) . 


POI«IOE. 

Arrest  by,  see  Arrest. 

Assault  by,  see  Assault  and  Battery. 

Bond  of,  see  Bonds. 

Liability    for    false    imprisonment, 

False  Imprisonment. 
Homicide  by,  see  Homicide. 
Search  and  seizure  by,  see  Search  and 

Seizure. 

Evidence  of  right  to  free  transportoHon 
on  public  conveyance,  9^-881  (case 
p.  aS4) . 

Recovery  by  proprietor  of  gaming  house 

of  money  seized  by  police  in  rafding 

the  house.     3-1631. 
Presumption  that  police  officer  knows  his 

duly,  and  will  not  act  outside  of  it. 

8-642. 


##» 


POUOJB  BOWSB. 

In  general,  see  Constitutional  Law. 

As  affecting  commerce.    8--649. 
Application  of  stare  decisis  tp  decisions 
under  the  police  power.    8-270. 


POLITICAL  PARTIES. 

Judicial  notice  as  to  action  of.    3-1668. 


paixunov. 


Of  water,  see  Waters. 


POOR  AJID  POOR  UkWB. 


As  to   mother's   pensions. 
Pensions. 


MOTttEBS' 


Authority  of  municipality  to  operate  a 
poor  farm  and  the  extent  of  land 
which  may  be  purchased  for  such 
purpose.     3-1435. 

Method  of  performing  duty  of  caring  for 
the  poor,  imposed  upon  municipality. 
3-1435. 

Exemption  from  taxation  of  almshouse 
and  poor  farm.    3-1435. 

Effect  on  public  character  of  poor  farm 
of  fact  that  some  of  the  surplus  prod- 
ucts of  the  farm  are  sold.    3-1435. 


•Prevention  of  people  suffering  for  neces- 
sities of  life  as  legitimate  exercise  of 
governmental  power.     3-1485. 


PRA0TM7B  AXB   PROOBDUBB. 

Vested  right  in  mode  of  procedure. 
198. 


PREJUDICIAL  ERROR. 

See  Appeal  and  Error. 


^•» 


PRELimKART    XHJUHGTIOB. 


See  Injunction. 


♦*-•- 


Of  action,  see  AcnoN  or  Suit. 


For  insurance,  see  Insurance. 


PREStTMPTIOirS. 

On  appeal,  see  Appeal  and  Erbor. 
In  general,  see  Evidence. 


PRIOR 


Increase  in,  because  of  war  as  excuse  ^ 
nonperformance  of  contract.     3-1. 


PRINCIPAL    AND    AGENT. 


Brokers. 
Factors. 


In  gei 

As  to  brokers. 

As  to  factors. 


Right  to  recover  money  which  the  p 
tiff  placed  in  the  hands  of  an 
to   he  used  for  gambling  pu 

a-'ieaa  (case  p.  leai). 

Third  person  to  whom  personalty  is 
livered  uHth  direeMon  to  deliver 
the    donee   after   donor's    death 
agent  of  donor.     B^012t   922. 

New  trial  against  principal  where  in 
mer  suit  a  nonsuit  was  gran 
favor  of  principal  and  jud, 
against  agent  was  reversed  oiij 
peal.     3-819. 
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Poxvers  of  as^i^t" 

Power  of  broker  in  negotiating  sale  of 
vessel  to  commit  owner  to  express 
warranty.    3^19. 

Sufficiency  of  parol  authoriiy  to  attach 
maker's  signature  to  check.    3-891. 


PRINOIPAI.  AND  STTBETT. 

Surety  on  bail  bond,  see  Bail  and  Recog- 
nizance. 
Liability  on  bonds  generally,  see  Bonds. 

Right  of  surety  to  avoid  contract  for 
fraud  on  principal.  3— SOS  (case  p. 
SOS), 

Liability  of  surety  for  one  of  the  prin- 
cipals  to  a  contract  where  minds  of 
parties  did  not  meet  or  contract  was 
v€)id.    3-865. 

Right  of  surety  on  stay  bond  to  set-  up 
defense  that  principal  was  induced  to 
grive  the  bond  by  fraud.    3-865. 

Right  of  surety  to  maintain  action  for 
damages  to  principal  by  fraud  in  in- 
ducing principal  to  contract.     3-865. 

Principal  as  necessary  party  to  action 
against  surety  for  money  judgment. 
3-865. 


PRIORITY. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage. 

Of  claims  against  decedent,  see  Execu- 
tors AND  Administrators. 

Of  liens  generally,  see  Liens. 

Of  claims  against  receiver,  see  Receiv- 
ers. 


PRISONS. 

See  Jails  and  Prisons. 


PRIVATE  ACTION. 

Of    abutting    owner    for   obstruction   of 
street,  see  Highways. 


PRIVILEOED   COBfMTJNICATION. 

In  libel  case,  see  Libel  and  Slander. 


PROBABIiE  CAUSE. 

Question  for  jury  as  to,  see  Trial. 
8  A.L.R.— 111. 


PROCESS. 

See  Writ  and  Process. 


^•» 


PRO  CONFESSO. 

Judgment   pro   confes^o,   see   Judgment. 


PROHIBITION. 

To  prevent  action  by  Public  Service  Com- 
mission.    3-685. 


PROJECTOSCOPE. 

Use  of,  by   experts   in   testifying  as  to 
identity  from  palm  prints.    3-1694. 


*•-•- 


PROMISE. 

As    affecting   limitation    of    actions,    see 
Limitation  of  Actions. 


PROOFS   OF   LOSS. 

In  general,  see  Insurance. 


*•-•- 


Condemnation  of,  see  Eminent  Domain. 

Destruction  of,  by  legislation  limiting  or 

prohibiting  its  use.     3-75. 
Property  rights  as  subject  to  the  police 

power-     3-270- 
Hides  of  cattle  as  property.     3-76. 


PROSPECTIVE  DAMAGES. 


See  Damages. 


#»» 


PROXIMATE   CAUSE. 

Loss  to  loan  association  loaning  money 
on  a  mortgage  on  a  city  lot  which 
its  solicitor  certified  was  a  first  lien, 

«  when  in  fact,  there  was  a  prior  mort>- 
gage  held  by  an  estate,  of  which  one 
of  the  directors  of  the  association 
was   an   executor.     3-1053. 

Slight  depression  in  sidewalk  to  carry 
off  surface  water  as  proximate  cause 
of  injury  to  one  falling  upon  ice 
which  had  filled  the  depression. 
3-1120. 
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Failure   to   warn   servant   of   danger   as 
proximate  cause  of  injury.     3-1029. 


PUBLIC  CONTRACTS. 

As  to  municipal  contracts  generally,  see 
Municipal  Corporations. 


♦  •» 


PUBLIC  CORPORATIONS. 

See  Counties;  Municipal  Corporations. 

♦- 


PUBLIC   OFFICERS. 

See  Officers. 

PUBLIC  PROPERTY. 

Exemption  of,  from  taxation,  see  Taxes. 


PUBLIC   PURPOSE. 

For  which  tax  may  be  levied,  see  Taxes. 

PUBLIC  SAFETY  COMMISSION. 

Injunction  to  restrain  enforcement  of  or- 
ders of.    3-1476. 

Issuance  of  temporary  injunction  upon 
ex  parte  application  to  prevent  en- 
forcement of  order  of  public  safety 
commission  as  an  adjudication  upon 
the  validity  of  the  order.     3-1476. 


-•-♦• 


PUBLIC    SCHOOLS. 


See  Schools. 


#•» 


PUBLIC    SERVICE    COMMISSIONS. 

■ 

Validity  of  statute  requiring  claims  for 
refund  of  overcHaroes  "by  carriers  to 
he  submitted  to  Public  Ser^^ice  Coni~ 
mission.     S-^20a  (ease  p,  198)  . 

Power  of  Public  Service  Coniutission  to 

increase     franchise     rates.      ♦?— 7«?0 

(cases  pp.  085y  096,  715).  ♦ 

Prohibition  to  restrain  action  by.    3-685. 

Right  of  appeal  to  Commission  from  rates 
fixed  by  municipality.     3-705. 

Statute  requiring  claim  for  overcharges 
to  be  presented  to  Public  Service  Com- 
mission and  limiting  time  for  such 
presentation.     3-198. 


Power  of  court  to  review  rates  fixed  by 
Public  Service  Commission.    3-715. 

Considering  opinion  filed  by  .Commission 
with  its  findings  in  determining  suflS- 
ciency  of  findings.     3-716. 


♦^ 


PUBLIC    SERVICE    CORPORATIONS. 


Power  of  Public  Service  Commission, 
to,  see  Public  Service  Commission. 

See  also  Carriers;  Gas;  Railroads; 
Street  Railways. 

Rates. 

Of  carrier,  see  Carriers. 
Power  of  Public  Service  Commission  as  to, 
see  Public  Service  Commission. 

Right  of  public  utility  to  fair  return  on 
investment,  where  conditions  are  ab- 
normal.    3-715. 

Fixing  rate  for  first  ten  years  of  a  twenty- 
five  year  franchise  exhausting  the 
power  of  the  city.     3-705. 

Judicial  power  to  review  rates  fixed  by 
municipality.     3-705. 

Right  to  appeal  to  Public  Service  Com- 
mission from  rates  fixed  by  munic- 
ipality.    3-705. 


^♦» 


PUBUC    UTIUTIES. 

See  Public  Service  Corporations. 


PUIXMAN   CARS. 

Injury  to  passenger  by  cuspidor  on  floor 
of  smoking  compartment  of  Pullman 
car.     3-637. 


"♦-»- 


PUNCTUATION. 

As  affecting  construction  of  contract,  see 
Contracts. 


#•» 


PUNITIVE  DAMAGES. 


See  Damages. 


PYRITES. 

Construing  contract  for  purchase  of 
chamber  acid  to  refer  to  acid  made 
from  pyrites.     3-1. 


-•-•- 


QUALIFICATIONS. 


Of  jurors,  see  Jury. 
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QUITOUklM. 

Test  of  conveyance  ae  quUclaitn  or  other^ 
wine,    3-^946    (case  p.  940) . 

Effect  of  quitclaim  in  chain  of  title.     8^ 
940. 


RATES. 

Of  carriers,  see  Carriers. 

For  gas,  see  Gas. 

Of  interest,  see  Interest. 

Of  public  service  corporations  generally, 

see  Public  Service  Corporations. 
Power  of  Public  Service  Commission  as  to, 

see  Public  Service  Commission. 


QUO  WARRANTO. 

Necessity  that  persons  whose  authority  is 
contested  by  quo  warranto  show  a  de 
jure  right  to  their  offices.     3-447. 


RATIFICATION. 


By  master  of  act  of  servant.    3-146. 


RACE. 


REAL  ESTATE  AGENTS. 


Conatitutionality  of  statute  as  affected  hy 
discrimination  in  punishments  for 
same  offense  hased  upon  race,  d— 
1616, 


See  Brokers. 


RAILINGS. 

On  highways.     3-1120. 


-•-•- 


RAILROADS. 

Condemnation  of  land  for,  see  Eminent 

Domain. 
Receivers  for,  see  Receivers. 

lAdbility  of  railroad  company  for  failing 
to  aid  in  extinguishing  fire  set  hy  its 
engine   without  negligence.     3-^09 
(case  p,  505) . 

Extinguishment  of  fires  starting  on  land 
adjoining  railroad  as  within  scope  of 
duty  of  train  crew.     3-505. 

Forbidding  operation  of  oil  or  gas  wells 
within  one  hundred  feet  of  railroad 
right  of  way,     3-268. 


REAL   PROPERTY. 

Construction  of  contract  for  transfer  of, 
see  Contracts. 

Measure  of  damages  for  injury  to,  see 
Damages. 

As  to  dower,  see  Dower. 

Matters  as  to  landlord  and  tenant,  see 
Landlord  and  Tenant. 

Mortgage  on,  see  Mortgage. 

Suspension  of  power  of  alienation  of,  see 
Perpetuities. 

Record  of  title,  see  Records  and  Record- 
ing Laws. 

Rights,  duties  and  liabilities  on  transfer 
of,  see  Vendor  and  Purchaser. 

Prematurity  of  action  for  injuries  to.  3- 
679. 


REASOKARLENESS. 

Of  charge  of  physician  or  surgeon,  see 

Physician  and  Surgeon. 
Question  for  jury  as  to,  see  Trial. 


*•-•- 


Rresumption  and  burden  of  proof  as  to 
chastity  under  statutes  making  chas" 
tity  an  ingredient  of  rape,    3^-1462 
(case  p.  1457) . 

Chastity  of  prosecutrix  as  material  ele- 
ment of  offense.     3-1457. 

Instructions  in  prosecution  for.    3-1323. 

Argument  of  counsel  in  prosecution  for. 
3-1323. 

Evidence  in  prosecution  for.  3-1323» 
1467. 

3  A.L.R.— in. 


RERUTTAI.. 

Evidence  in,  see  Evidence, 


RECEIVERS. 

Appoimtment. 

Appointm^ent  of  receiver  as  excuse  for 
nonperformance  of  contract,  8^627 
(case  p.  624), 
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Claims  against;  priorities* 

Priority  of  cHaints  for  damages  from 
operation  of  railroad  during  re- 
ceivership,   3—14:70  (case  p.  1-^65)  . 

Right  of  creditor  holding  first  lien  on 
personal  property  and  having  insuffi- 
cient security  for  payment  of  his 
debt,  to  compensation  for  use  of  such 
•  property  by  the  receiver.    3-660. 

Damages  resulting  from  negligence  of  re- 
ceiver or  his  employees  as  part  of 
operating  expenses  of  railroad.  3- 
1465. 

Foreig^n  and  ancillary  receivers. 

When  receiver  of  corporation  deemed  to 
he  vested  with  title  to  assets  so  as  to 
entitle  hhn  to  sue  in  a  foreign  juris- 
diction.     3—262   (case  p.  250)  . 

Right  of  receiver  generally  to  sue  in  for- 
eign jurisdiction.    3-256. 

Right  of  receiver  to  sue  in  foreign  juris- 
diction where  statute  confers  upon 
him  title  to  the  property  of  the  debt- 
or.    3-256. 

Sales  by. 

Sale  of  personal  property  in  advance  of 
adjustment  of  liens  thereon  and  their 
priorities.    3-660. 

«M«M^ 


Assignment  of  interest  in  a  remainder  to 
evade  statutes  against  usury.  3- 
1379. 


♦^ 


REMEDIES. 


Election  of,  see  Election  of  Remedies. 


«•-»■ 


REMONSTRAHCE. 

Desertion  as  affected  by  element  of, 
503  (case  p.  500) . 


3- 


REMOVAI*. 


Of  officer,  see  Officers. 


#•» 


RBNEWAIi. 

Of  lease,  see  Landlord  and  Tenant. 

Effect  on  indebtedness  orginaUy  validf 
of  usurious  forbearance,  reneival,  or 
extension.    3S77  (case  p.  874:)  . 


RECOGNIZANCE. 

See  Bail  and  Recognizance. 
^^^^ ' 


RECONCILIATION. 

Of  parties  to   divorce  suit,   see   DivoRCB 
and  Separation. 


♦  •» 


RECORDS   and   RECORDING   LAWS. 

Sufficient  certificate  of  acknowledgment 
as  essential  to  record  of  instrument. 
3-660; 

Unrecorded  deed  of  trust  as  an  equi- 
table mortgage.     3-660. 

Effect  of  recording  unrecordable  deed  of 
trust.    3-660. 


»•» 


REDEMPTION. 

From  foreclosure  sale,  see  Mortgage. 

RELATIVES. 

Abuse  by  relatives  of  other  spouse  as 
cruelty  constituting  ground  for  di- 
vorce.    3— 993    (case  p.   990). 


RENT. 


In  general,  see  Landlord  and  Tenant. 

Lien  of  livery  stable  keeper  for  rent  for 
keeping  of  vehicles  periodically  taken 
out.     3-660. 


-»♦ 


REPAIRS. 

Lien  for,  see  Liens. 

Failure  of  tenant  to  maJce,  as  ground  for 
forfeiture  of  lease.  3—079  (case  p. 
009). 


Of  statutes,  see  Statutes. 


REPETITIOK. 

Of  instruction.     3-1096,  1146,  1161,  1585. 


REPUTATION. 

Of  accused.     3-1096. 
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RESCISSION. 

Of.  contract,  see  Contracts. 


RESERVATIONS. 

In  deeds,  see  Deeds. 

Effect  an  gift  of  personalty  of  reaerva" 
tion  of  life  interest  by  donor,  d— 
906, 


RESIDENCE. 


See  DoMiGiL. 


See  Appeal  and  Error. 


REVIVAL* 

Of  suit,  see  Abatement  and  Revival. 


^♦» 


REVOCATION. 


Of  will,  see  Wills. 
Of  legacy,  see  Wills. 


-#-^ 


RESISTING  OFFICER. 

See  Obstructing  Justice. 


♦^-•^ — r^ — 

RES  JUDICATA. 

See  Appeal  and  Error;  Judgment. 


RESPONDEAT  SUPERIOR. 

See  Master  and  Servant. 


RESTORATION. 

On  rescission  of  contract,  see  Contracts. 


RESTRAINT  OF  PRINCES. 

Effect  of  provision  in  charter  party  as  to 
*^  restraint  of  princes**  tvhere  con' 
tract  is  interfered  with  by  war  co7i- 
ditions,    3—4;?,  4a. 


#•» 


RESTRAINT  OF  TRADE. 

Validity    of    agreement    in   restraint    of 
trade,  see  Contracts. 


RETREAT. 

Duty   as    to,    before    killing    in    self-de- 
fense.    3-1166. 


RETROSPECTIVE  "LAWB. 

See  Constitutional  Law;  Statutes. 


ROBBERY. 

Admissibility  of  evidence  that  one 
charged  with,  was  in  possession  of 
propei*ty  not  identified  as  part  -of 
that  stolen.     a-^lSlS, 

Admissibility  of  evidence  of  other  of- 
fenses to  prove  identity  of  defend" 
ant,  3-^11^66  (cases  pp.  1533, 
1585) . 

Attempt  to  commit  as  a  felony.    3-642. 


SALARY. 


Of  corporate  officers,  see   Corporations. 


-♦-•- 


SALE. 

In  general. 

Construction  of  contract  for,  see  Con- 
tracts. 

Of  good  will,  see  Good  Will. 

Of  intoxicating  liquor,  see  Intoxicating 
Liquors. 

By  receiver,  see  Receivers. 

Necessity  of  assent  of  minds  of  both  par- 
ties to  the  terms  of  sale,  the  subject 
matter  and  the  consideration.  3- 
1093. 

\7arraBty. 

Rights  on  breach  of,  see  infra. 


Itnplied  warranty  on  sale  of  vessel. 
022   (C€ise  p.  619)  . 


a- 


What  constitutes  express  warranty.  3- 
619. 

Necessity  of  consideration  for  contract  of 
warranty.     3-619. 

Statute  providing  that  where  buyer  makes 
known  to  seller  particular  purpose 
for  which  goods  are  required,  there 
is  an  implied  warranty  of  fitness. 
3-619. 
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Power  of  broker  in  neg^otiating  sale  of 
vessel  to  commit  owner  to  express 
warranty.     3-619. 

Effect  of  opportunity  to  inspect  vessel  to 
bar  implied  warranty  by  sale  there- 
of.    3-619. 

Rislttfl  and  remedies  of  parties  —  in 
general. 

Bights  of  parties  to  eontractf  perform- 
ance of  which  is  interfered  with  hy 
war  conditions,    3^4rS.' 

Appointfnent  of  receiver  as  excuse  for 
nonperformance  of  contract.    3— <?30. 

Rights  of  one  purchasing  from  regular 
dealer  automobile  to  which  he  in  fact 
has  no  title.     3-235. 

Title  of  purchaser  limited  to  title  or  in- 
terest of  vendor.    3-235. 

—  conditional  sale* 

Bights  as  between  the  assignee  of  a  con^ 
ditional  vendor  and  one  who  deals 
with  the  latter  after  the  return  of 
the  property*    3^^242  (case  p.  235)  . 

Effect  of  assignment  by  conditional  vend- 
or to  transfer  right  to  retake  pos- 
session under  the  contract.    3-235. 

—  on   breaoh   of  warranty. 

Reversible  error  in  admission  of  evidence 
in  action  for  breach  of  warranty.  3- 
619. 


SALVAGE. 

Appointment  of  receiver  preventing  per- 
formance of  salvage  contract.  3- 
624. 


8EAI.. 

Sufficiency  of  seal  on  lease  to  support  pro- 
vision giving  privilege  of  renewal 
from  year  to  year.     3-495. 


SEARCH  AND   SEIZURE. 

CohsUtutional  gtutranties  against  uftrca- 
sondble  searches  and  seizures  as  op- 
plied  to  search  for  or  seizure  of  <n- 
toxicating  liquor,  3^1514  (t^ses 
pp,  ISOO,  1S05). 

Search  as  implying  invasion  and  some 
sort  of  force.     3-1500. 

Act  of  police  officer  who,  seeing  bottles 
containing  whisky  in  automobile,  oc- 
cupants of  which  are  drunk,  seizes 
the  liquor  and  arrests  the  occupants 
without  a  warrant,  as  an  unconsti- 
tutional search.     3-1500. 

Duty  of  court  to  return  intoxicating  liquor 
seized  without  warrant,  upon  appli- 
cation of  the  owner.     3-1505. 


SEAWORTHIHESS. 

Warranty  of  seaworthiness  of  vessel  on 
sale  thereof,  see  Vessels. 


SECOND  APPEAI.. 

See  Appeal  and  Error. 


SECONDARY  EVIDENCE. 


♦  ♦» 


See  Evidence. 


SAND  PILE. 

Dust  fromr,  as  nuisance.    3'^IS, 


SCHOOLS. 

Officers. 

Effect  of  judgment  quashing  school  dis- 
trict on  rights  of  persons  asserting 
title  to  office  as  board  of  education. 
3-447. 

Distriots. 

Certiorari  to  test  organization  of  district. 
3-447. 

Validity  of  proceedings  to  organize  dis- 
trict after  judgment  quashing  a 
school  district.     3-447. 

Power  of  legislature  to  validate  organi- 
zation of  high  school  district  declared 
void  by  final  judgment  of  court.  3- 
447. 


SECRET  SOCIETIES. 

Privilege  of  comtnunication  in  r^ation 
to  m^m^ber  or  prospective  member  of 
society  other  than  cHurch,     ^— l<7o4 
(case  p.  1661). 

Libel   by   charges   against  one   applying 
for  membership.    8-1651. 


SEDUCTION. 

When  Statute  of  lAm^itativns  comrmences 
to  run  against  civil  action  for  seduc- 
tion,   d— i55   (case  p.  150), 

Attempt  of  defendant  conceding  good 
character  of  plaintiff  in  action  for 
seduction  to  prove  her  unchastity  on 
motion  for  new  trial.     3-150. 


Heavy  italic  type  is  used  for  annotations;  roman  type  for  oases. 


'%! 


marria^  existing  concurrently  with 
series  of  acts  of  intercourse.    S-150. 


Pollution  of  water  by,  see  Waters. 


SEIZURE. 

See  Search  and  Seizure. 


SEZT-DEFEMSE. 

Commission  of  homicide  in,  see  Homicide. 


SENTENCE. 
X  Criminal  Law. 


Conittitutionalitii  of  »tat}ttc  aa  affected 
by  aiecrtinintitloH  in  puiiUhments  for 
aanie  o/ff-nct-  baned  upon  aex.  3— 
1918   {caae  p.  leil). 

Statute  providing  that  women  convicted 
of  crime  shall  be  leas  severely  pun- 
ished  than  men  convicted  of  the  same 
crime.     3-1611. 


See  Corporations. 


BEFABATE  MAINTENANbE. 


SHEIXFISH. 


See  Fisheries. 


SEPARATE   PROFERTT. 

larried    woman,    see    Husband    and 


SHERIFF. 

L   of   proceedings  for  removal 


SEPARATIOH. 

Of  powers,  see  Constitutional  Law, 
Of  husband  and  wife,  see  Divorce  and 
Separation. 


SERVICE. 

Of  DroceBs.  see  Writ  and  Process. 


SHIPPING. 

As  to  maritime  liens,  see  Maritime  Liens, 

Right  of  parties  to  charier  partff  irlieit! 
the  performance  of  the  rontraet  ft 
interfered  frith  or  pifvcnted  by  \rfir 
conditions  or  artH  of  tiovernment  in 
prosecution  of  tear.     3-^1. 

Effect  of  entrance  of  United  States  into 
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SHORES.  SPECIFIC   PEIUFORMAIICE. 


See  Beds  and  Shores. 


SIDEWAI.KS. 

Municipal    liability   for    injuries    by    de- 
fects in,  see  Highways. 


^•» 


SIGNATURE. 

Omission  of  words  "his  mark"  from  sig- 
nature by  mark.     3-891. 


Specific  enforcement  against  lestwr  o/ 
oil  and  gas  lease  containing  surr^^^w^^ 
der  clause  as  affected  by  consid^ra^ 
tion,     3-^83, 

Discretion  of  court  as  to.     3-557. 

Of  contract  to  devise  property.    3-164. 

Wife  as  proper  party  defendant  to  suit 
against  husband  for  specific  per- 
formance.    3-557. 

Specific  performance  against  both  hus- 
band and  wife  where  husband,  having- 
option  to  purchase  and  contracting 
to  sell  the  land. to  a  third  person, 
took  the  title  under  his  option  to 
himself  and  wife.     3-557. 


SILENCE. 


Estoppel  by,  see  Estoppel. 


SLANDER. 

See  Libel  ANf)  Slander. 


SBfELTER. 

Operation    of,   by    corporation    organized 
to  manufacture  automobiles.     3-413. 


SNOW. 

On   street   or   sidewalk,   liability   for    in- 
jury by,  see  Highways. 


#•» 


SOLDIERS*   HOME. 

As  a  municipal  corporation.     3-1431. 

Exemption  from  taxation  of  main  through 
which  water  is  carried  by  a  munic- 
ipality to  a  soldiers*  home.     3-1431. 


SPECIAL  DAMAGES. 

As  element  of  action  for  libel  or  slander. 
3-1585. 


SPEED. 

Exempting  firemen  from  ordinary  limita> 

tions  as  to.    3-146. 
Imputing   negligence    in    driving   car    at 

excessive  speed  to  occupant  of  car. 

3-146. 


STAKEHOLDER. 

Recovery     from     stakeholder 
wagered.     3-1631. 


of     money 


♦  •» 


STARE  DECISIS. 


See  Courts. 


•#-^ 


STATE. 

Injunction  against  officers  of,  see  In- 
junction. 

Mandamus  to  officers  of,  see  Mandamus. 

Exemption  of  property  of,  from  taxation, 
see  Taxes. 

Grant  by,  of  land  under  water,  see  Waters. 

Contracts  between  individuals  and  a  state 
as  within  protection  of  constitutional 
provision  against  impairment  of  ob- 
ligations.    3-1658, 

Right  of,  to  appeal  in  criminal  case.  3- 
516. 


STATE  COURTS. 


♦  ♦» 


See  Courts. 


SPECIAL  PLEA   IN   BAR. 


What  constitutes,  within  meaning  of  stat- 
ute governing  right  of  government 
to  review  in  criminal  case.     3-516. 


STATED  ACCOUNT. 

See  Accounts. 


Heavy  ItRlic  tyivc  is  user!  for  nnnotations;  roman  tsrpe  for  oasea. 
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STATE   IKDUSTBIAI.  FABBC 

Validity  of  statute  establishing  state  in- 
dustrial farm  for  women.     3-1611. 


♦  »» 


STATTJTi:  OF  UMITATIONS. 

See  Limitation  of  Actions. 


"•-^ 


STATUTES. 

In  general. 

Review  of,  by  court,  see  Courts. 

Reading  statutes  into  contract.     3-705. 
Injunction    against   enforcement   of.      3- 
270,  955. 

Validity  generally. 

Power  of  court  to  declare  invalid  stat- 
ute which  it  regards  as  unjust.    3-75. 

Duty  to  resolve  every  doubt  in  favor  of 
validity.     3-1224. 

Refusal  to  pronounce  act  invalid  in  a 
doubtful  case.     3-1562. 

Gravity  of  holding  statute  unconstitu- 
tional.    3-1260. 

Declaring  invalid  law  which  viokttes  the 
spirit  of  the  Constitution.    3-270. 

Power  of  legislature  to  pass  any  law 
not  in  violation  of  limitations  of 
state  or  Federal  Constitution.  3- 
270. 

Weighing  fact  that  effectiveness  of  stat- 
ute creating  offense  is  doubtful  in 
connection  with  its  interference  with 
property  rights.     3-75. 

Who  may  question  validity.     3-224,  1260. 

Title  of  statute. 

Title  of  Mothers'  Pettsion  Arts,   8-123,1, 

Statute  as  to  traflic  in  intoxicating  liquors. 

3-270. 
Statute  for  removal  of  officers;  sufficiency 

of    title    to    cover    provisions    as    to 

procedure.     3-224. 

Constmetion  —  in  general. 

Construction  of  statutes  relating  to  par- 
ticular subjects,  see  particular  titles; 
e.  g.,  "Intoxicating  Liquors;"  "Mu- 
nicipal Corporations,"  etc. 

Supplying  omitted  words  in  statute,  5— 
404   (rases  pp,  392 f  39S)  . 

Duty  of  court  to  look  to  rules  of  construc- 
tion only  when  statute  is  ambiguous. 
3-1096. 

Legislative  intent.    3-392. 

Duty  to  determine  legislative  intent  by 
what  was  done  by  the  legislature  as 
an  entity.    3-1505. 

Right  of  court  to  inquire  into  the  intent 
of  the  legislators.     3-1505. 

Taking  into  consideration  object  of  act 
and  evil  to  be  remedied.     3-392. 


Considering  surrounding  circumstances. 
3-392. 

Reference  to  preamble.    3-398. 

Contemporaneous  and  practical  construc- 
tion.    3-384. 

Effect  of  general  words  at  end  of  sen- 
tence and  in  middle  of  sentences.  3- 
384. 

Meaning  of  term  "adjacent  territory"  in 
.  statutes  permitting  municipality  to 
operate  waterworks  in  the  city  and 
adjacent  territory.     3-1431. 

—  stiiot  or  liberal   oonstrnetion. 

Workmen's  Compensation  Act.     3-1336. 

—  prospectiTe  or  retrospective  opera- 

tion. 

Validity  of  curative  act,  see  Constitu- 
tional Law. 

Effect  of  statute  prohibiting  banks  from 
making  loans  on  shares  of  their  stock 
on  validity  of  such  loan  previously 
made.    3-1237. 

Repeal  I   amendment. 

Repeal  or  amendment  of  corporate  char- 
ter, see  Corporations. 

Ceneral  and  special  laws.     3-1505. 

Repeals  by  implication  not  favored.  3- 
1505. 

Repeal  by  implication  where  later  act 
covers  the  whole  subject  and  contains 
new  provisions,  evidencing  an  intent 
that  it  shall  supersede  the  former 
law.     3-1505. 

Effect  of  insertion  in  agricultural  law  of 
provision  requiring  license  with  bond 
before  engaging  in  business  of  pur- 
chasing milk  to  make  the  insertion 
subject  to  existing  provisions  of  the 
law  providing  penalties  to  be  collected 
in  civil  action  for  violation  of  the 
statute.    3-1260. 


-♦^-♦> 


STAY. 


Pending  appeal,  see  Appeal  and  Error. 


STOCK. 

Of   corporation   generally,   see   Corpora^ 

TIONS. 


STOCKHOI.DERS. 


See  Corporations. 


^•» 


STONE. 

1>ust   from   Handling   or  rutting   of,    as 
nuisance,     3~^1S,  32 i. 
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Specific   performance  of  contract  to   de- 
vise property  in  consideration  of.    3- 
Lien  of  livery  stable  keeper  for  storage  of              164. 
vehicles   periodically   taken   out.     3- 
660.  


STREET  RAII«WATS. 

Regulation  of  rates  of  fare,  see  Carriers. 

Forbidding  operation  of  oil  or  gas  well 

within  one  hundred  feet  of  right  of 

way  of  railway.     3-268. 
Ordinances  granting  franchise   to   street 

railway   as  a   contract   between   the 

parties.     3-696. 


^•» 


SUBSTITUTIQlf. 

On  death  of  party,  see  Abatement  and 
Revival. 

Of  property  purchased  toith  proceeds  of 
sale  of  subject  of  devise  or  bequest. 
3-14:97   (case  p.  1493). 


SUCCESSION  TAX. 


See  Taxes. 


SUGGESTIVE  FACTS. 

Evidence  of,  see  Evidence. 


SUIT  MONET. 

In  suit  for  divorce,  see  Divorce  and  Sepa- 
ration. 


♦^ 


SUNDAY. 

Right  of  court  receiving  a  verdict  on 
Sunday  to  fix  the  day  for  pronounc- 
ing judgment.    3-1694. 


^•» 


SUPERSEDEAS. 

See  Appeal  and  Error. 


♦^ 


SUPPORT. 

Of  infant,  see  Infants. 

Revocation  of  will  executed  in  considera- 
tion of  support.     3-164. 


SURETYSHIP. 

See  Principal  and  Surety. 


♦^ 


SURRENDER. 

Of  lease,  see  Landlord  and  Tenant. 
In  oil  or  gas  lease,  see  Mines. 

Of  principal  by  surety  on  bail  bond.     3- 
176. 


SUSPENSION. 

Of  sentence,  see  Criminal  Law. 

Of  power  of  alienation,  see  Perpetuities. 


TAXES. 

Power 'of  county  as  to,  see  Counties. 

Equality;  nniformity. 

Assesstnent  of  corporate  property  at  full 
value  according  to  law  tvhen  valua^ 
tions  generally  are  illegally  fljced 
lower,     3—1370   (case  p,  1305) . 

Classification  of  property.     3-1365. 
Taxation  according  to  value.     3-1365. 

For  -wKat  purpose. 

Power  of  courts  to  determine  question  of 
public  purpose,  see  Courts. 

Wbat   taxable. 

Contract  to  purchase  land  for  certain 
price  with  a  down  payment  and  bal- 
ance payable  at  specified  times  with 
right  of  forfeiture  and  retention  of 
payments  for  default,  as  a  taxable 
credit.     3-569. 

Exemptions  —  in  general. 

Retrospective  effect  of  constitutional  ex- 
emption from  taxation.     3-1426. 

—  pnblio    property. 

Taxation  of  property  owned  7^  public 
body  but  not  devoted  to  public  use. 
3—1439  (cases  pp,  1420,  1431, 
1435) . 

Almshouse  and  poor  farm.     3-1435. 

Property  held  by  municipality  in  its  pro- 
prietary capacity.     3-1426. 

Property  of  municipality  located  within 
the  limits  of  another  municipality. 
3-1435. 


I 


1 

h 
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Change  in  time  for  assesstnent  of  taxea 
as  affecting  provision  for  payment 
of  faxes  during  term  of  lease,  .  3— 
1169  (case  p,  1164). 

Assessment  of  land  owned  by  city  of  a 
certain  name  against  a  town  of  the 
same  name.     3-1435. 

Wbo  mnat  pay. 

Duty  of  lessor  or  lessee  as  to,  see  Land- 
lord AND  Tenant.     . 


S«eees8ftoa  t 


Personal  property  passing  under  mutual 
survivorship  agreement  as  subject  to 
transfer  or  sticcession  tax.     3^1640 
(case  p.  1640). 

On    transfers    resting    upon    a    valuable 
and  adequate  consideration.    3-1636. 


TENANTS. 


In  general,  see  Landlord  and  Tenant. 


TERMINATION. 

Of  contract  generally,  see  Contracts. 
Of  lease,  see  Landlord  and  Tenant. 


Insurance  against,  see  Insurance. 
In  general,  see  Larceny. 

Validity  of  statute  to  prevent  larceny  of 
animals.     3-75. 


THRESHING    BCACHINE. 

Dust  from,  as  nuisance.     S^^IS, 


Cutting  of,  as  tuaste  justifying  forfeiture 
of  lease.    3— 67tf. 

Lien  for  manufacturing  timber  into  lum- 
ber.    3-857. 


TIME. 

For  signing,  filing  and  presenting  bill  of 
exceptions,  see  Appeal  and  Error. 

As  of  essence  of  contract,  see  Contracts. 

For  suit  on  insurance  policy,  see  Insur- 
ance. 


Power  to  change  tim>e  for  commencement 
of  sentence.  3^1672  (case  p. 
1600). 

Variance  as  to.     3-150. 

Necessity  of  pleading  time  of  contract 
.in  action  for  breach  of  promise.  3- 
150. 

Necessity  of  laying  time  of  marriage  con- 
tract under  a  videlicet,  in  order  to 
prove  another  time  in  action  for 
breach  of  promise.     3-150. 

Effect  of  verdict  to  cure  misstatement  of 
time  in  declaration.     3-150. 

♦-»♦ 


TIPS. 

Constitutionality  of  law  t*egulatlng  right 
to  tips  .as  between  master  and  serV" 
m  ant.    a—310  (case  p.  SOI) . 


♦^ 


TITI.E. 

Record  of,  see  Records  and  Recording 

Laws. 
Of  statute,  see  Statutes. 
Defects  in,  see  Vendor  and  Purchaser. 

When  receiver  of  corporation  deemed  to 
be  vested  with  title  to  assets  so  as 
to  entitle  him  to  sue  in  a  foreign 
jurisdiction.     3—202    (case  p.  260). 


TORTS. 

When  Statute  of  Limitations  begins  to  run, 
see  Limitation  op  Actions. 

Master's  liability  for,  see  Master  and 
Servant. 

Pleading  as  to,  see  Pleading. 

Question  whether  action  is  one  on  con- 
tract or  in  tort.     3-1396. 


TOWNS. 

Assessment  of  land  owned  by  city  of  a 
certain  name  against  a  town  of  the 
same  name.     3-1435. 


TRACKS. 

Evidence  of,  see  Evidence. 


••-^ 


TRADE. 

Validity    of    agreement    in    restraint    of 
trade,  see  Contracts. 
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TRADING   WITH  THE   ENEMY  ACT. 

Effet't   off    on   right   of  alien   enemy   to 
prosecute  sit  it  during  war.     3^328. 


♦^ 


TRAILER. 

Liability  for  damages  by  vehicle  trailers, 
a—eiS  (case  p,  ei2)  . 

Qross   negligence   in    driving   automobile 
with  trailer  through  streets.    3-612. 


TRANSFER  TAX. 


See  Taxes. 


♦^ 


TRANSITORY  ACTION. 


See  Venue. 


-^^ 


TRIAI- 

In  general. 

As  to  continuance,  see  Continuakce  and 
Adjournment. 

As  to  rights  and  protection  of  accused  on, 
see  Criminal  Law. 

Judicial  notice  by  court  or  jury,  see  Evi- 
dence. 

New  trial,  see  New  Trial. 

Place  of,  see  Venue. 

As  to  witnesses,  see  Witnesses. 

Right  of  state  to  try  separately  parties 

jointly  indicted.     3-1522. 
What  constitutes  a  mistrial.     8-1283. 

Reception   of  evidence. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 

Review  of  discretion  as  to  order  of  proof. 
3-1209. 

Statements  and  argnment  of  connael. 

Remarks  of  attorney  as  ground  for  new 
trial,  see  New  Trial. 

Comment  on  enormity  of  the  crime  al- 
leged to  have  been  committed.  3- 
1323. 

Comment  upon  attempt  to  secure  a  sub- 
mission of  the  case  without  argu- 
ment, and  challenging  counsel  for 
accused  to  make  such  submission.  3- 
1533. 

IXTithdrawal  of  Jnror. 

Review  of  discretion  as  to.     3-336. 


Preenmptiona  by  and  matters  that 
be  considered  by  jnry. 

Right  of  jury  to  infer  that  defendant  had 
knowledge  of  the  drug  and  its  con- 
^sequences,  in  action  for  sale  of  heroin 
to  minor.     3-1145. 

Right  of  jury  to  consider  purpose  and  ex- 
tent of  sales  in  action  by  mother  for 
sale  of  heroin  to  her  minor  child. 
3-1145. 

Remarks   of  conrt. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 

Right  of  court  to  state  testimony  about 
which   there  is  no   dispute.     3-1500. 

Snbn&itting  questions  to  Jnry  generally. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 

Questions  of  law  and  fact  —  oavae. 

Question  whether  insured  died  from  dis- 
ease or  accident.     3-1295. 

—  reasonableness. 

Reasonableness  of  wife's  leaving  hus- 
band.    3-103. 

Reasonable  grounds  for  belief  of  police 
force  making  arrest  that  felony  has 
been  committed.     3-642. 

• 

—  intent;  probable  oanse. 

Intent  of  landlord  in  reletting  or  at' 
tempting  to  relet  after  tenanfs 
abandonment  or  refusal  to  enter f  to 
accept  surrender,     8^1080. 

Probable  cause.     3-642. 

—  negligence. 

Contributory  negligence.     3-1110. 

—  miscellaneons. 

Question  for  jury  whether  action  by  par- 
ent for  loss  of  child's  services  is 
within  the  rule  that  contributory 
negligence  of  child  defeats  the  ac- 
tion.    3-1145. 

Question  whether  there  was  a  reletting  of 
premises  abandoned  by  tenant.  3- 
1071. 

In  prosecution  for  abandonment  or  non- 
support  of  wife.     3-103. 

Directing  Tcrdict. 

Necessity  of  exception  to  refusal  of  in- 
structed verdict.     3-1585. 

Duty  of  reviewing  court  to  consider  facts 
most  favorable  to  defendant  on  di- 
rection of  verdict  for  plaintiff.  3- 
1631. 

Overruling  motion  for  directed  verdict 
where  testimony  is  conflicting.  3- 
1394. 

Motion  for  directed  verdict  as  quasi  ad- 
mission of  truth  of  evidence.    3-1500. 

In  action  for  injury  to  passenger.    3-637. 

Demurrer    to    evidence. 

Motion  for  directed  verdict  as  in  its  na- 
ture a  demurrer  to  the  evidence.  3- 
1500. 


Heavy  italic  tirpe  is  used  for  annotations;  roman  type  for  oases. 
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Instmotloiui  —  is  eeAc^i^S  requests  and 
aaawers  generally. 

Presumption  as  to,  on  appeal,  see  Appeal 

AND  Error. 
Sufficiency  of  objection  or  exception  to, 

see  Appeal  and  Error. 
Prejudicial  error  as  to,  see  Appeal  and 

Error. 

Repetition.    3-1096,  1145,  1161,  1585. 

•^  on  "wliat  matters  neoessary  or  proper. 

On  evidence  and  facts,  see  infra. 

Necessity  of  excention  to  refusal  to  in- 
struct.    3-1585. 

Limiting  to  issues  or  proof.     3-642,  1123. 

Failure  to  instruct  that  publication  was 
libelous  and  that  malice  and  damage 
were   presumed.     3-1585. 

Propriety  of  instruction  on  murder.  3- 
1161. 

—  on  evidence  and  faets. 

Prejudicial  error  as  to.     3-103. 

Assumption   of  fact.     3-1123,   1323. 

Comments  of  judge.     3-1096. 

Comment  on  evidence.     3-1123. 

Credibility  of  witnesses.     3-1283. 

Weight  or  amount  of  evidence.    3-1096. 

Failure  in  isolated  portions  of  instruc- 
tions to  state  degree  of  proof  neces- 
sary to  support  issue.     3-103. 

—  correctness  of  instructions. 

Reversible  error  as  to,  see  Appeal  and 
Error. 

As  to  right  to  recover  for  fall  on  side- 
walk caused  by  snow  or  ice.     3-1123. 

In  action  for  injury  by  failure  of  auto- 
matic gate  guarding  an  elevator  well 
to  operate.     3-605. 

In  prosecution   for  rape.     3-1323. 

In  prosecution  for  homicide.     3-1161. 

In  prosecution  for  nonsupport  of  wife  as 
to  effect  of  living  apart  because  of 
wife's  fault.     3-103. 

Findings  by  court. 

Review  of,  on  appeal,  see  Appeal  and 
Error. 

Effect  of  findings  of  court  as  a  judg- 
ment.    3-176. 

Verdict  or  findings  of  jury. 

Direction  of  verdict,  see  supra. 
Prejudicial  error  as  to,  see  Appeal  and 

Error. 
Excessive    damages,   see   Damages. 
Judgment    notwithstanding    the    verdict, 

see  Judgments. 

Effect  of  verdict  to  cure  defects  in  plead- 
ing.    3-150. 

Error  in  admission  of  evidence  cured  by 
verdict.     3-787. 


TBUST  DEEDS. 


TRIAI.  BT  JURY. 


See  Mortgage. 


TRUSTS. 

Monopolistic  trusts,  see  Monopoly  and 
Combinations. 

Validity  of  provision  in  will  vesting  dis^ 
cretion  in  ejQecutor  or  third  person 
as  to  ohjectH  of  tentator^s  bounty,  3— 
297   (case  p.  296)  . 

Meaning  of  word  "trust"  in  merchant's 
agreement  for  protection  against  per- 
sons unworthy  of  trust.     3-1580. 

Trusts  for  benefit  of  heirs  of  beneficiary 
under  contract  to  devise  property  in 
consideration  of  support  and  care. 
3-164. 


ULTRA   VIRES. 

As  to  municipal  contracts,  see  Municipal 
Corporations. 


UNCHASTITT. 

Libelous  charge  of,  see  Libel  and  S^    :: 

DER. 


#•» 


UNCI.E. 

Marriage   between   uncle   and   niece. 
1562. 


3- 


UNDERTAKERS. 

"Restrictifyns   on    location   of   business  of 
undertaker,     3—966    (case  p,  955). 

Injunction  to  prevent  establishment  of 
undertaking  business  on  residential 
street.     8-955. 

Judicial  notice  of  depreciation  of  prop- 
I  erty  by  establishment  of  undertaking 

business  in  residential  districts.  3- 
955. 

Injunction  to  restrain  prosecution  for 
carrying  on  undertaking  business  on 
residential  street  in  violation  of  or- 
dinance.    3-955. 


#•» 


See  Jury. 


UNIFORM. 

What  is  a  uniform  within  the  meaning 
of  ordinance  requiring  free  trans- 
portation on.  street  cars  of  mem- 
bers of  police  force  in  uniform.  3- 
384. 
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UKIFORMITT. 


In  taxation,  see  Taxes. 


UNIONS. 

Labor  unions,  see  Labor  Organizations. 


ITNUQiriDATED  DEMANDS. 

Interest  on,  as  damages.    3-805. 


♦^ 


irNR£ASONABI«E    SEABCHES. 

Sec  Search  and  Seizure. 


-•-^ 


USURY, 

In  general. 

As  to  compound  interest,  see  Interest. 

Fixed  interest  charge  for  uncertain  term 
as  \i^ury,     3^1386    (case  p,   1379). 

Assignment  of  $18,400  to  take  effect  at 
the  expiration  df  a  life  having  an 
expectancy  of  9  years  to  secure  a 
present  loan  of  $9,500.     3-1379. 

Assignment  of  interest  in  a  remainder  to 
evade  statutes  against  usury.   3-1379. 

Judgment  setting  aside  a  transaction  for 
usury  where  no  finding  of  usury  has 
been  made.     3-1379. 

Effect;  remedies. 

Effect  on  indebtedness  originally  valid  of 
usurious  forhearanccj  renewalf  or 
extension,    3—877  (case  p*  S74:) , 

Right  of  holder  of  debt  of  which  there 
has  been  a  usurious  renewal  to  re- 
cover upon  the  debt;  where  debt  is 
barred  by  limitations.     3-874. 

Application  in  reduction  of  principal  df 
usurious  interest  collected,  where 
usurious  renewal  of  contract  is  plead- 
ed to  avoid  bar  of  limitations.    3-874, 


-•-»- 


VACATION. 

Of  judgment,  see  Judgment. 


VARIANCE. 

Between    pleading    and    proof,    see    Evi-  * 
dence. 


[3  A.L.R. 


Besponsihility  of  public  officer  for  neg* 
ligetice  of  subordinate  in  operation 
of  vehicle,     3-^1 4^9. 


VENDOR  AND   PURCHASER. 

In  general. 

Construction  of  contract  for  transfer  of 

land,  see  Contracts. 
Specific    performance    of    land    contract, 

see  Specific  Performance. 

Right  of  grantee  to  bring  second  action 
under  statute  permitting  new  action 
to  be  brought  tvithin  specified  time 
after  failure  of  prior  action  for  a 
cause  other  than  the  merits.    3—S24:, 

Sufficiency  of   consideration   for  convey- 
ance.    3-352. 
Time  as  essence  of  contract.     3-557. 

Option    contract. 

Question  whether  agreement  was  an  op- 
tion or  a  contract  of  sale.  3-545, 
550,  557,  564. 

Duty  of  optionee  to  comply  with  terms 
of  contract.    3-545. 

Obligation  to  purchase  of  one  having  op- 
tion.    3-560. 

Refusal  of  one  having  option  to  purchase 
to  make  first  payment  because  of  de- 
fect in  abstract  of  title.     3-550. 

Right  of  optionee  to  enter  into  executory 
contract  to  sell  the  property.     3-557. 

Effect  of  one  having  option  to  purchase 
and  contracting  to  sell  it  to  a  third 
person  taking  deed  to  himself  and 
wife.    3-557. 

Def  ecti've  title. 

Refusal  of  one  having  option  to  purchase 
to  make  first  payment  because  of  de- 
fect in  abstract  of  title.     3-560. 

Rights  of  parties  as  to  third  persons; 
bona  flde  purchaser. 

Notice  or  facts  putting  on  inquiry.     3- 

557. 
Grantee  under  quitclaim  deed.     3-940. 


VENUE. 

In  general. 

Action  for  alimony.     3-799. 

Change. 

Review  of  discretion  as  to.     3-1522. 
Change  to  county  where  land  is  located, 

of  action  for  fraud  in  exchange  of 

real  estate,  brought  in  county  where 

all  parties  reside.    3-72. 
Right  of  state  to  change  of  venue  as  to 

part  of  persons  jointly  indicted  for 

a  felony.     3-1522. 


Heavy  itp.lic  type  is  used  for  annotations;  rooian  type  for  oases. 
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Trial  upon  a  copy  of  the  indictment  where 
state  secures  change  of  venue  in  case 
of  some  of  several  jointly  indicted. 
3-1522. 


^•» 


VERDICT. 

Review  of,  on  appeal,  see   Appeal  and 

Error. 
Excessive   verdict,   see   Damages. 
Judgement    notwithstanding    the    verdict, 

see  Judgments. 
In  general,  see  Trial. 


VERIFICATION. 


Of  pleading,  see  Pleading. 


VESSELS. 

Lien  against,  see  Maritime  Liens. 
Matters  as  to  shipping,  see  Shipping. 

Implied  warranty  on  sale  of.  3^^0:92 
(case  p.  619) . 

Statement  by  seller  as  to  seaworthiness 
after  contract  of  sale  has  been  execu- 
ted.    3-619. 

Power  of  broker  in  negotiating  sale  of 
vessel  to  commit  owner  to  express 
warranty.    3-619. 

Effect  of  opportunity  to  inspect  vessel  to 
bar  implied  warranty  by  sale  there- 
of.    3-619. 

Reversible  error  in  admission  of  evidence 
in  action  for  breach  of  warranty.  8- 
619. 


VESTED   RIGHTS. 

Se  also  Constitutional  Law. 
Of  lessee  of  oil  and  gas.    3-352. 


#•» 


VICES. 

Constitutionality  of  regulation  as  to, 
Constitutional  Law. 


VIDELICET. 

Necessity  of  laying  time  of  marriage  con- 
tract under  a  videlicet,  in  order  to 
grove    another    time    in    action    for 
reach  of  promise.     3-150. 


VIOULTION  OF  JJLW. 

By  plaintiff  as  defense  to  action.    3-54. 


-♦-^ 


WAGERS. 


See  Gaming. 


♦^ 


IVAGES. 

Of  employees,  see  Master  and  Servant. 


WAIV£B« 

By  insurer,  see  Insurance. 

Of  lien,  see  Liens. 

Of  defects  in  pleading,  see  Pleading. 

Of  delay  in  imposing  sentence.    3^^1020. 
>/  disability  of  alien  enemy  to  sue  during 
trar.     3^-330. 

Of  benefit  of  statute  exempting  proceeds 
of  life   insurance.     3-1396. 

Right  of  one  surrendering  contract  right 
to  reclaim  it.     3-205. 

Distinction  between  waiver  and  estop- 
pel.    3-205. 


WAR. 

Effect  of  war  on  litigation  pending  at 
the  time  of  its  outbreak.  3-^127 
(cane  p.  323). 

Right  of  parties  to  contract f  the  per- 
formance of  which  is  interfered  with 
or  preventcil  by  war  conditions  or 
acts  of  government  in  prosecution  of 
Ufar.     3^2 1    (cases  pp,  1,  11). 

Right  of  resident  alien  who  is  a  subject 
of  an  enemy  country  to  prosecute 
suit  during  war.  3—34il  (case  p. 
330). 

■ 

Judicial    notice    of    conditions    resulting 

from.    3-323. 
Effect  of  decision  on  appeal,  of  entrance 

by  United  States  into  European  war 

after  rendition  of  decree  below.     3- 

823. 
Right  of  public  utility  to  fair  return  on 

investment,  where  conditions  are  ab- 
normal.   3-715. 
What  effort  must  be  made  to   perform 

contract,  where  war  interferes  with 

performance.     3-1. 
Right  to  maintain  action  by  or  in  favor 

of  alien  enemy.    3-336. 
Necessity  of   pleading   defense   of   alien 

enemy.    3-336. 
Who  is  alien  enemy.     3-336. 
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[3  A.L.R. 


See  Guardian  and  Ward. 


WARNING. 

Duty    to    give    to    servant,    see    Master 
AND  Servant. 


♦^ 


IXTARRANT. 

Arrest  without  warrant,  see  Arrest. 
Search  warrant,  see  Search  and  Seizure. 


-♦-•- 


WARRANTY. 

In  insurance  contract,  see  Insurance. 
On  sale  of  personalty,  see  Sale. 


♦^ 


WASTE. 

ConitniHsion  off  as  ground  for  forfeiture 
of  lease.    S—G72  (case  p.  669) . 


WATERS. 

Rights  as  to  fish,  see  Fisheries. 

Rights  in  beds  and  shores;  grant  by 
state. 

Lease  by  state  of  land  under  water  for 
oyster  beds;  effect  on  right  of  munic- 
ipalities to  drain  sewage  into  waters. 
3-748. 

Injury  to  privilege  granted  in  public  wat- 
ers as  a  "taking"  for  which  compen- 
sation must  be  made.     3-748. 

Pollution. 

JPolUttion  of  oyster  beds,     3^762    (case 

p.    74:8)  . 

Polluting  of  oyster  beds  by  draining  of 
sewage   of   municipality.     3-748. 

Pnblio  irater  snpply. 

Power  of  municipality  to  purchase  or  own 
waterworks,  see  Municipal  Corpora- 
tions. 

Exemption  from  taxation  of  main  through 
which  water  is  carried  by  a  munic- 
ipality to  a  soldiers'  home.     3-1431. 


Matters  concerning  executors  and  admin- 
istrators, see  Executors  and  Admin- 
istrators. 

Testamentary    character. 

Controlling  effect  of  intent  of  maker  of 
instrument.     3-896. 

Fact  that  instrument  postpones  enjoy- 
ment of  subject-matter  until  after 
death  of  grantor.     3-896. 

Gift  causa  mortis  distinguished  from  tes- 
tamentary disposition.     3-896. 

Ezecntion. 

Necessity  that  gift  testamentary  in  char- 
acter be  executed  in  manner  pre- 
scribed by  statute  for  wills.    3-885. 

Revocation. 

Revocation  of  tcill  hy  writing  not  testa - 
mcntary  in  character.  3—883  (case 
p.  829), 

Right  to  Invoice  will  executed,  pursuant 
to  contract.    3—1 72  (case  p.  1 64:)  . 

What  constitutes  cancelation  of  will.     3- 

829. 
Writing  upon  paper  upon  which  will  is 

drawn  of   words  "this  is  no  good." 

3-829. 

Devise  and  lecAoy  —  in  general;  eon- 
•tmction. 

Subsequent  change  of  beneficiary  as  af- 
fecting provisions  of  will  in  relation 
to  proceeils  of  insurance.  3—1579 
(case  p.  1575), 

Specific  performance  of  contracts  to  de- 
vise property.     3-164. 

Presumption  as  to  intent  of  testator.  3- 
1493. 

Construing  will  by  itself  as  containing 
its  own  law.     3-295. 


—  description 
may  tahe. 


of     benelleiaries;     who 


♦  •» 


Validity  of  provision  in  will  vesting  dis- 
cretion in  executor  or  third  person 
as  to  objects  of  testator's  bounty.  3— 
297   (case  p.  295)  . 

Children,  as  including  grandchildren.  3- 
1673. 

Right  of  children  of  a  child  dead  at  the 
time  the  will  was  made,  under  de- 
vise to  the  children  of  a  deceased 
person.     3-1678. 


ixriDow. 

Dower  of,  see  Dower, 

Rights  of,  in  homestead,  see  Homestead. 


—  partial  Intestaey. 

Presumption  that  testator  did  not  intend 
to  die  intestate  as  to  any  part  of  his 
property.     3-1493. 


Heavy  italic  type  is  used  for  annotations;  roman  type  for  cases. 
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—  charge  npon  interest  devised. 

Charging  substituted  beneficiary  in  in- 
surance policy  with  a  trust  imposed 
by  the  will  of  the  insured  upon  the 
policy  for  payment  of  a  debt.  3- 
1575. 

* 

^lapsing;  ademption;  revocation. 

Applicability  of  statute  to  prevent  lapses, 
in  case  &f  person  dead  at  time  tvill 
was  made,    3^1682  (case  p.  1673). 

Property  purchased  with  proceeds  of  sale 
of  subject  of  devise  or  bequest  as 
passing  thereunder,     3^-14:97    (case 

p.    14:93). 

e  • » 


WISDOM. 

Inquiry  by  courts  into  wisdom  of  laws. 
3-75,  1224. 


WITHDRAWAIi. 

Of  juror,  see  Trial. 

Of  mother's  pension.     3-1230. 


WITNESSES. 

Opinions    and    conclusions    of,    see    Evi- 
dence. 

In&peacl&inK. 

Contradicting  witness.     3-1694. 

Credibility. 

Instruction  as  to.    3-1283. 


#•» 


WOMEN. 

Libel  or  slander  of,  see  Libel  and  Slan- 
der. 

Contttitutionality  of  statute  as  affected 
by  diH(srim,ination  in  punishm^ent  for 
same  offense  based  upon  sex,  3^ 
1618   (case  p,  1611), 

Validity  of  statute  establishing  state  in- 
dustrial farm  for  women.     3-1611. 

Statute  providing  that  women  convicted 
of  crime  shall  be  less  severely  pun- 
ished than  men  convicted  of  the  same 
crime.     3-1611. 


WORDS   AND   PHRASES. 

Abandonment.     3-787. 
Children.     3-1673. 
Estoppel.    3-205. 
Libel.     3-1585. 
Stockholders.    3-1 042. 
Trust.     3-1580. 
Waiver.     3-205. 


«♦*- 


WORK   Ain>   lABOR. 


Lien  for,  see  Liens. 


WORKMEN'S  COMPENSATION. 
In  general. 

Liability  of  general  or  special  employer 
for  compensation  to  injured  em- 
ployee.    3—1181    (case  p.   1178). 

Purpose  of  Workmen's  Compensation 
Acts.     3-1336. 

Reading  provisions  of  Workmen's  Com- 
pensation Act  into  contracts  of  em- 
ployment.    3-1336. 

Negligence  not  involved  in  recovery  un- 
der Workmen's  Compensation  Act. 
3-1336. 

Strict  construction  of  terms  of  act.  3- 
1336. 

Wbat  employments  are  within  provi- 
sions of  act. 

Extraterritorial  operation  of  Wor1cmen*s 
Compensation  Statutes;  conflict  of 
lairs.  3—1351  (cases  pp.  1336, 
1347) . 

Employee  working  outside  of  state.  3- 
1336,  1347. 

What    Injuries    arise    ont    of    employ- 


Injury  by  overturning  of  private  convey- 
ance while  going  from  job  to  job. 
3-1336. 

Strict  construction  of  term  ''scope  of  em- 
ployment."    3-1336. 


WRIT  AND  PROCESS. 

Service  on  officer  of  corporation;  neces- 
sity of  showing  that  service  was  made 
ten  days  before  the  return  day.  3- 
126. 


WOODWORKING  PLANT. 


Dust  from>,  as  nuisance, 
3  A.L.R.— 112. 


a-^is. 


WRITINGS. 

Best  and  secondary  evidence  of  contents 
of,  see  Evidence. 


.♦ 
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